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SUPREME  COURT  OF  ARKANSAS. 


BULB  VII. 
In  all  cMl  cases  when  the  appeal  has 
been  taken  more  than  ninety  days  and  a  su- 
persedeas bond  filed,  and  the  appellant  has 
sot  filed  in  the  office  of  the  clerk  an  authen- 
ticated copy  of  the  record,  the  appellee  may, 
at  any  time,  file  in  this  court  a  certified 
transcript  of  the  Judgment,  order  or  decree 
appealed  from,  the  order  granting  the  appeal 
and  toe  supersedeas  bond,  with  his  motion  to 
dismiss  the  appeal  or  affirm  the  judgment; 
and  the  appeal  shall  be  dismissed  or  the 
Judgment  affirmed  by  the  court  at  the  cost  of 


the  appellant,  unless  the  appellant  pays  the 
costs  Incurred  on  his  motion  and  offers  in 
good  faith  to  prosecute  his  appeal  and  ten- 
ders an  authenticated  copy  of  the  record,  or 
shows  good  cause  for  a  failure  to  tender  the 
record  entitling  him  to  an  extension  of  time 
for  filing  it  under  section  1194  of  Klrby's  Di- 
gest ;  provided,  a  notice  of  ten  days  of  such 
Intended  motion  be  given  the  appellant  or  bis 
attorney  of  record;  and  provided  further, 
that  the  Judgment  will  not  be  affirmed  when 
the  appeal  has  been  voluntarily  dismissed 
before  the  submission  of  said  motion. 
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G LASER  t.  ROTHSCHILD. 

(Supreme  Court  of  Missouri.   June  8,  1800.) 

L  Negligence  (I  32*)— Use  or  Premises — 
Liability. 

The  owner  or  occupant  of  premises  is  un- 
der no  duty  to  protect  those  who  go  on  the 
premises  as  volunteers,  or  merely  with  his  per- 
mission, from  motives  of  curiosity  or  private 
convenience,  and  in  no  way  connected  with  the 
business  or  other  relations  with  the  owner  or 
occupant  and  a  bare  licensee,  barring  wanton- 
ness, or  some  form  of  intentional  wrong  or 
active  negligence  by  the  owner  or  occupant, 
takes  the  premises  as  he  finds  them. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  gg  42-44 ;  Dec.  Dig.  |  32.*] 

2.  Negligence  (g  32*)— Use  or  Premises— 
Liability. 

One  going  on  the  premises  of  another  by 
the  latter  s  invitation,  and  for  the  purposes  of 
the  latter,  is  not  a  bare  licensee,  but  is  an  in- 
vitee, and  the  owner  of  the  premises  must  use 
ordinary  care  to  prevent  injury  to  him. 

'Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |i  42-44;  Dec.  Dig.  §  32.*] 

8.  Negligence  (i  82*) — Use  or  Premises— 

Liability — "Invitation." 
The  word  "invitation,"  In  the  rule  that  a 
licensee  who  goes  on  the  premises  of  another 
by  the  tatter's  invitation,  and  for  purposes  of 
tie  latter,  is  an  invitee,  includes  enticement, 
allurement,  and  inducement,  where  the  case  holds 
inch  features,  and  the  invitation  may  also  be 
implied  by  a  dedication,  or  it  may  arise  from 
known  customary  use,  or  it  may  be  implied  by 
any  state  of  facta  on  which  it  naturally  and 
reasonably  arises. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ||  42-44;  Dec.  Dig.  |  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3760.] 

4.  Negligence  (g  82*)— Use  or  Premises— 
Liability. 

One  invited  to  come  on  the  premises  of 
another  for  the  purposes  of  the  latter  does  not 
thereby  obtain  the  right  to  roam  at  will,  with- 
out further  invitation,  to  out  of  way  places  on 
the  premises,  disconnected  from,  and  in  no  way 
pertaining  to,  the  business  in  hand. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  gg  42-44;  Dec  Dig.  g  32.*] 

5.  Negligence  (i  32*)— Use  or  Premises- 
Liability. 

A  proprietor  of  a  store  Invited  plaintiff  to 
come  to  the  store  to  advise  him  in  a  business 
transaction.  When  plaintiff  reached  the  store, 
he  found  the  proprietor  busjr  opening  bis  mail, 
and  he  was  required  to  wait.  While  waiting, 
he  asked  permission  to  go  to  a  closet  in  the 


basement,  which  was  granted,  and,  while  going, 
he  fell  into  an  unguarded  pit  in  the  basement 
Held,  that  plaintiff  was  on  the  premises  in  re- 
sponse to  tne  proprietor's  invitation,  and  was 
not  a  bare  licensee  at  the  time  of  the  injury,  and 
the  proprietor  owed  him  the  duty  of  exercising 
ordinary  care  for  his  protection. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  gg  42-44;  Dec.  Dig.  J  32.*] 

6.  Trial  ({  191*)— Instructions— Invading 
Province  or  Jury. 

An  instruction,  in  an  action  for  injuries  by 
falling  into  a  pit  in  the  basement  of  a  store, 
that  if  the  jury  believed  that  the  basement 
was  sufficiently  light  to  enable  a  person  with 
average  eyesight  to  easily  see  the  pit,  and  that 
if  they  believed  "that  had  plaintiff  been  in  the 
exercise  of  ordinary  care,  he  would  have  detect- 
ed the  depression,  and  would  have  avoided  fall- 
ing," then  the  finding  should  be  for  plaintiff  was 
erroneous,  as  charging  the  jury  that  plaintiff's 
fall  was  due  to  lack  of  ordinary  care,  preclud- 
ing a  recovery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  420-431,  436 ;  Dec.  Dig.  g  191.*] 

7.  Negligence  ({  121*)  —  Proof  of  Negli- 
gence. 

The  mere  fact  that  an  accident  has  oc- 
curred is  no  evidence  that  it  was  caused  by  the 
negligence  of  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  218;  Dec.  Dig.  g  121.*] 

8.  Negligence  (|  122*)— Contributory  Neg- 
ligence. 

The  mere  fact  that  one  in  a  store  fell  into 
a  pit  in  the  basement  of  the  store  is  no  evi- 
dence that  the  fall  was  due  to  his  failure  to 
exercise  ordinary  care  for  his  safety. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  gg  221-223,  226-234;  Dec  Dig. 
g  122.*] 

9.  Negligence  <g  44*)— Cabe  of  Premises. 

The  proprietor  of  a  store  owes  to  one  legal- 
ly in  the  basement  the  duty  of  keeping  it  suf- 
ficiently light  to  enable  him,  while  in  the  exer- 
cise of  ordinary  care,  to  avoid  falling  into  a 
pit  there. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  g  59 ;  Dec.  Dig.  g  44.*] 

10.  Negligence  (g  119*)— Use  of  Premises— 
Petition— Evidence. 

A  petition,  in  an  action  for  injuries  caused 
by  falling  into  an  unguarded  pit  in  the  basement 
of  a  store,  which  alleged  that  the  basement  was 
without  light  of  any  kind,  is  supported  by  evi- 
dence of  a  degree  of  light  so  small  as  to  pre- 
vent plaintiff,  by  the  reasonable  use  of  his  eye- 
sight, from  seeing  the  pit. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  gg  200-216 ;  Dec.  Dig.  g  119.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1107  to  date,  A  Reporter  Indexes 
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11.  Trial    (|    194*)  —  Instructions  —  Evi- 
dence. 

Where,  in  an  action  for  injuries  caused  by 
falling  into  a  pit  in  the  basement  of  a  store,  the 
evidence  showed  that  the  degree  of  light  was  so 
small  as  to  prevent  an  ordinarily  prudent  per- 
son from  discovering  the  pit,  an  instruction  that 
there  was  no  evidence  to  sustain  the  charge  in 
the  petition,  that  defendant  left  the  basement 
without  light,  was  erroneous,  as  withdrawing 
from  the  consideration  of  the  jury  the  evidence 
of,  the  negligence  charged  arising  from  the  fail- 
ure to  sufficiently  light  the  basement 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  413,  439,  441-454,  456-466:  Dec.  Dig. 
8  194;*  Negligence,  Cent.  Dig.  88  356%360.] 

12.  Trial  (|  252*)— Instructions— Evidence. 
Where,  in  an  action  for  injuries  caused 

by  falling  into  a  pit  in  the  basement  of  a  store, 
plaintiff  testified  that  he  looked ;  that  he  saw 
boxes,  elevator  shaft  and  a  passageway;  that 
the  darkness  of  the  basement  prevented  him 
from  seeing  the  elevator  pit;  that  had  he 
known  it  was  there,  and  had  he  been  looking  for 
it,  the  light  might  have  been  sufficiently  strong 
for  him  to  have  seen  it,  but,  having  no  knowl- 
edge of  the  existence  of  the  pit  and  no  occa- 
sion to  look  specially  for  it,  he  did  not  see 
it  on  account  of  the  poor  light— an  instruction 
that  plaintiff  testified  that  had  he  looked  he  could 
have  seen  the  passageway  between  the  boxes 
and  the  elevator  pit,  and  that  if  the  jury  be- 
lieved that  his  failure  contributed  to  his  injury, 
there  could  be  no  recovery,  was  erroneous,  as 
in  conflict  with  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  IS  505,  596-612;  Dec.  Dig.  §  252.*] 

13.  Statutes  (8  225*) — Construction— Leg- 
islative Intent. 

The  court  must  read  all  statutes  relating 
to  the  same  subject-matter,  and  construe  them 
together,  and  gather  from  all  the  legislative  in- 
tent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  303 ;  Dec.  Dig.  8  225.*] 

14.  Statutes  (S  181*)— Construction— Leg- 
islative Intent. 

The  effect  of  a  proposed  interpretation  of  a 
law  must  be  considered  in  ascertaining  the  leg- 
islative intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  263 ;  Dec.  Dig.  §  181.*] 

15.  Statutes     (8     190*)  —  Construction  — 
Meaning  of  words. 

Doubtful  words  of  a  statute  may  be  en- 
larged or  restricted  in  their  meaning  to  con- 
form to  the  intent  of  the  Legislature,  when 
manifested  by  the  aid  of  sound  principles  of  in- 
terpretation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  269;  Dec.  Dig.  $  190.*] 

16.  Statutes  (8  224*)— Construction. 

A  statute  should  not  be  construed  as  if  it 
stood  alone  and  complete  in  itself. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §8  300,  302;  Dec.  Dig.  8  224.*] 

17.  Statutes    (8     189*)  —  Construction  *— 
Meaning  of  Language. 

Where  the  language  of  a  statute  leads  to  a 
manifest  contradiction  of  the  apparent  pur- 
pose of  the  enactment,  a  construction  may  be 
placed  on  it  which  will  modify  the  literal  mean- 
ing of  the  words  used. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  8  268;  Dec  Dig.  8  189.*] 

18.  Statutes  (8  211*)'— Construction— Title 
as  Part  of  Statute. 

Under  the  Constitution,  the  title  of  a  stat- 
ute is  necessarily  a  part  thereof,  and  the  court 


in  construing  the  statute  must  take  the  title  in- 
to consideration. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  288;  Dec.  Dig.  I  211.*] 

19.  Negligence  (1 51*)— Protection  of  Prem- 
ises— Statutory  Regulations  —  Construc- 
tion. 

Laws  1891,  p.  159  (Rev.  St.  1899.  88  6431- 
6456  [Ann.  St.  1906,  pp.  3216-3221]),  entitled 
"An  act  relating  to  manufacturing,  mechanical, 
mercantile,  and  other  establishments,  and  the 
employment,  safety,  health,  and  work  hours  of 
employes,"  and  providing,  among  other  things, 
that  hatchways  and  elevators  shall  be  guarded, 
when  construed  in  its  entirety,  and  in  connec- 
tion with  its  title,  is  enacted  for  the  protection 
of  the  health  and  safety  of  employes  of  the  es- 
tablishments mentioned  in  the  act,  and  cannot 
be  taken  advantage  of  by  one  not  an  employe. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  f  6L*J 

Valliant,  C.  J.,  and  Fox  and  Woodson,  JJ., 
dissenting  in  part 

In  Banc.  Appeal  from  St.  Louis  Circuit 
Court;  Selden  P.  Spencer,  Judge. 

Action  by  Louis  Glaser  against  Albert 
Rothschild.  From  a  judgment  for  defendant 
(106  Mo.  App.  418,  80  S.  W.  832),  plaintiff  ap- 
peals. Reversed  and  remanded. 

David  Goldsmith  and  Lee  Sale,  for  appel- 
lant  Seddon  &  Holland,  for  respondent 

LAMM,  J.  This  case  was  argued  and  sub- 
mitted in  division  1.  That  division  was 
equally  divided  on  the  main  contention  in  the 
case,  to  wit,  whether  Glaser  was  an  Invitee 
at  the  time  he  was  injured,  or  whether  he 
was  a  mere  licensee.  The  cause  having  been 
transferred  to  banc,  the  majority  of  the 
Biethren  were  of  opinion  he  was  an  Invitee. 
The  opinion  of  our  Brother  WOODSON,  in 
division,  to  whom  the  case  was  there  assigned, 
and  by  whom  it  was  written,  did  not' meet  the 
approval  of  the  majority  on  that  point  HiB 
divisional  opinion  will  be  appended  hereto  as  a 
dissent  on  that  point,  but  we  all  agree  that  his 
statement  of  the  case,  is  correct  We  all  agree 
that  paragraphs  1, 2,  and  3  of  his  opinion  cor- 
rectly rule  that  there  was  error  in  the  In- 
structions as  pointed  out.  A  majority  of  the 
court  agreed  with  paragraph  4  in  his  opinion. 
On  that  paragraph  LAMM,  J.,  stands  dubi- 
tans.  On  paragraph  5,  which  holds  that  plain- 
tiff had  no  case,  and  that  the  judgment  should 
be  affirmed  In  spite  of  the  errors  in  the  in- 
structions, BURGESS.  GANTT,  and  GRAVES, 
JJ.,  agree  with  me  in  ruling  as  follows: 

(a)  In  such  cases  as  this  the  root  of  the 
thing,  the  deciding  question,  is:  Do  the  facts 
raise  a  duty,  a  breach  of  which  is  shown? 
Pierce  v.  Whltcomb.  48  Vt  127,  21  Am.  Rep. 
120;  Sweeny  v.  Old  Colony  R.  R.,  10  Allen 
(Mass.)  368,  87  Am.  Dec.  644.  There  are  such 
sure  and  clear  words  in  the  law  in  that  be- 
half that  all  doubts  are  resolved,  and  one 
who  runs  may  read.  The  general  rule  is  that 
the  owner  or  occupier  of  premises  lies  under 
no  duty  to  protect  those  from  Injury  who  go 
upon  the  premises  as  volunteers,  or  merely 
with  his  express  or  tacit  permission,  from 


•for  other  cases  see  same  topic  and  section  NUMBER  lo  Dec.  *  Am.  Digs.  U07  to  date.  *  Reporter  Zadezes 
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motives  of  curiosity  or  private  convenience, 
lit  no  way  connected  with  business  or  other 
relations  with  the  owner  or  occupier.  Har- 
greaves  v.  Deacon,  25  Mich.  5;  Benson  v. 
Baltimore  Traction  Co.,  77  Md.  535,  28  Atl. 
973,  20  I*  R.  A.  714,  39  Am.  St  Rep.  436;  B. 
*  O.,  eta,  R.  R.  Co.  v.  Slaughter,  167  Ind. 
:!30,  79  N.  E.  186,  TUB.  A.  (N.  S.)  597,  119 
Am.  St  Rep.  503,  and  cases  cited.  See,  also 
arguendo,  O'Brien  v.  Steel  Co.,  100  Mo.  182, 
13  S.  W.  402,  18  Am.  St  Rep.  536,  and  Olaser 
t.  Rothschild,  106  Mo.  App.  418,  80  S.  W. 
332;  Kelly  v.  Benas  (Mo.,  not  yet  officially 
reported)  116  S.  W.  559.  A  bare  licensee 
(barring  wantonness,  or  some  form  of  Inten- 
tional wrong  or  active  negligence  by  the  own- 
er or  occupier)  takes  the  premises  as  he  finds 
them.  His  fix  may  be  likened  unto  that  of 
one  who,  buying  lands,  buys  stones;  or,  buy- 
ing beef,  buys  bones;  or,  borrowing  a  coat 
takes  it  with  boles  In  and  buttons  off— that 
is,  in  the  use  of  his  bare  license  he  takes  on 
himself  the  risk  of  perils  from  defects  in  the 
premises.  Mere  permission,  without  more, 
involves  "leave  and  license,"  but  bestows  no 
right  to  care.  If  A.  give  B.  leave  to  hunt 
ffioshroons  for  his  table  in  A.'s  field,  and  B. 
fall  Into  a  ditch  or  uncovered  pit,  and  Is 
hcrmed,  no  duty  was  raised,  no  breach  Is 
made,  and  hence  no  action  lies.  As  put  by 
way  of  illustration  in  the  books,  suppose  A 
owns  a  sea  view,  a  cliff,  and  gives  B.  per- 
mission to  walk  on  the  edge  of  the  cliff  for 
pleasure  or  air,  it  would  be  absurd  to  con- 
tend that  such  leave  cast  on  A.  the  burden 
of  fencing  the  cliff  to  keep  B.  from  falling 
off. 

(b)  But  the  situation,  with  reference  to  li- 
ability, radically  changes  when  the  owner  In- 
vites the  use  of  his  premises  for  purposes 
connected  with  his  own  benefit,  pleasure,  and 
convenience.  That  change  calls  into  play 
other  rules  of  law,  In  order  to  do  full  and  re- 
fined justice.  The  rule  applicable  to  that 
r-hange  Is  that  a  licensee,  who  goes  upon  the 
piemises  of  another  by  that  other's  invita- 
tion, and  for  that  other's  purposes,  is  no 
longer  a  bare  licensee.  He  becomes  an  In- 
vitee, and  the  duty  to  take  ordinary  care  to 
prevent  his  injury  Is  at  once  raised,  and  for 
the  breach  of  that  duty  an  action  lies.  See 
authorities,  supra ;  Pauckner  v.  Wakem,  231 
III  276,  83  N.  E.  202,  14  L.  R.  A.  (N.  S.) 
1118,  and  a  line  of  cases  cited  by  Glllet,  J.,  in 
the  Slaughter  Case,  supra ;  also,  Nephler  v. 
Woodward,  200  Mo.  179,  98  S.  W.  488,  ar- 
guendo. The  word  "Invitation"  used  In  the 
rule  covers  and  includes  in  it  enticement  al- 
lurement and  Inducement  if  the  case  in 
judgment  holds  such  features.  Also,  the  In- 
vitation may  be  implied  by  a  dedication,  or 
it  may  arise  from  known  customary  use. 
Drennan  v.  Grady,  167  Mass.  415,  45  N.  E. 
"41,  and  cases  supra.  So,  too,  it  is  held  In 
all  the  cases  that  the  invitation  may  be  im- 
plied by  any  state  of  facts  upon  which  it  nat- 
urally and  reasonably  arises. 


(c)  Now,  in  applying  those  settled  princi- 
ples of  general  law  to  the  facts  of  this  case, 
how  does  it  stand? 

(1)  We  need  waste  no  time  on  the  question 
of  known  customary  use  of  Rothschild's  lock- 
ed water-closet  by  visitors  or  customers  at 
his  store.  This  Is  so  because  Glaser  was  not 
Invited  to  the  closet  by  any  such  use.  He  did 
not  know  of  such  use,  and  hence  did  not  act 
on,  nor  was  he  induced  by  it  to  go  to  the  dark 
basement  of  the  store  and  take  the  path  to 
the  closet  bounded  by  boxes  on  one  side  and 
the  unguarded  elevator  pit  on  the  other.  If 
he  had  gone  there  on  the  strength  of  a  right 
bottomed  on  an  invitation  arising  by  known 
customary  use,  then  another  and  different 
case  would  be  here.  In  such  hypothetical 
case  we  would  have  to  deal  with  the  locked 
door,  and  the  key  thereto  kept  In  the  office. 
Respondent's  learned  counsel  argue  that  the 
lock  and  key  destroy  the  idea  of  a  common 
use  in  those  who  visited  the  store  on  its  own- 
er's business — the  class  to  which  Glaser  be- 
longed. A  lock  to  a  door,  and  a  key  retained 
by  the  owner,  might  or  might  not,  show  no 
such  use.  It  might  be  a  question  of  fact  not 
of  law ;  e.  g.,  a  lock  might  be  put  on  the  door 
of  a  covenlence  like  a  water-closet  and  a 
key  to  the  lock  be  kept  by  some  one  of  a 
class  of  persons,  for  the  very  purpose  of  con- 
fining the  use  of  that  convenience  to  such 
class,  as  distinguished  from  the  public  at 
large  or  other  classes,  to  wit  the  ordinary 
help  of  the  establishment.  But  as  pointed 
out  under  the  facts  of  this  record  the  signif- 
icance of  the  locked  door  and  of  the  key  kept 
In  the  office  need  not  be  judicially  deter- 
mined. 

(2)  In  getting  at  the  essence  of,  and  giving 
reasonable  scope  to,  the  rules  of  law  applica- 
ble to  the  liability  of  the  owner  for  injuries 
received  by  an  invitee,  it  has  been  well  held 
that  his  license  does  not  give  him  the  right 
to  roam  at  will,  without  further  invitation, 
to  out  of  the  way  places  on  the  premises, 
wholly  disconnected  from,  and  In  no  way  per- 
taining to,  the  business  in  hand,  for  Instance, 
to  the  roof  from  a  curiosity  to  see  a  passing 
street  pageant;  to  the  garret  to  find  what 
his  prying  eye  may  search  out  there;  to  the 
basement  for  a  like  purpose.  Thus,  in  Par- 
ker v.  Portland  Publishing  Co.,  69  Me.  173, 
31  Am.  Rep.  262,  a  person,  having  business 
only  with  the  counting  room  of  a  newspaper 
on  the  first  floor  of  the  establishment,  found 
It  closed.  The  object  of  his  visit  being  frus- 
trated, he  enlarged  its  scope  by  bethinking 
himself  to  visit  the  editorial  room  upstairs, 
and  in  going  through  a  dark  hallway  he  fell 
into  an  elevator  shaft.  It  was  held  he  could 
not  recover.  There  was  no  Invitation  ex- 
tended to  him  to  visit  the  editor  in  his  fruit- 
ful (yet  boding)  seclusion.  So,  in  Pierce  v. 
Whitcomb,  supra,  a  party  out  of  oats  went  to 
a  neighbor's  to  buy  some.  The  neighbor  wr.a 
not  a  dealer  in  oats — he  had  none  to  sell. 
But  yielding  to  Importunity  he  went  with  the 
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buyer  to  a  dark  locked  granary  holding  the 
stored  oats,  and  left  the  buyer  in  a  safe  place 
while  he  searched  for  a  measure  to  measure 
out  the  oats.  The  buyer,  unknown  to  the 
seller,  and  in  his  temporary  absence,  wander- 
ed from  his  safe  place,  and  fell  into  a  hole 
and  was  harmed.  "The  case,"  says  the  judge 
writing  it,  "is  the  same  as  if  the  buyer,  tear- 
ing his  safe  place  in  the  dark,  had  stumbled 
»ver  a  rake  and  hurt  himself  on  its  upturned 
teeth,  or  had  injured  his  eye  by  coming  in 
contact  with  the  point  of  a  suspended 
scythe."  In  holding  there  could  be  no  recov- 
ery Redfleld,  J.,  laid  down  no  principle  of 
law,  I  submit,  casting  plaintiff  in  the  case  at 
bar.  The  same  (as  I  see  it)  may  be  safely 
said  of  the  other  cases  reviewed  by  my  Broth- 
er and  relied  on  by  him — all  of  them  are  dis- 
tinguishable from  this  one  on  principle,  and 
ride  off  on  another  state  of  facts,  when  eyed 
critically  and  rightly  analyzed. 

In  this  connection  Ryerson  v.  Bathgate,  67 
N.  J.  Law,  337,  51  Atl.  708,  57  L.  R.  A.  307, 
is  instructive.  The  closeness  of  the  questions 
categorically  discussed  in  the  Ryerson  Case, 
and  the  singularity  of  its  catalogue  of  events 
leading  up  to  the  catastrophe,  on  which  the 
right  of  action  was  grounded,  possibly  jus- 
tify a  quotation  at  some  length,  viz.: 

"The  plaintiff  owned  a  domestic  cat  of 
which  she  desired  to  be  rid,  and  this  fact  she 
made  known  to  SUvernall,  who  (in  defend- 
ant's employ  in  a  meat  shop)  told  her  that 
the  defendants  needed  a  cat,  and  suggested 
that  she  bring  it  over  to  them.  This  she  did 
a  few  days  later,  and  on  arriving  at  the  meat 
shop  found  SUvernall,  and  also  Mr.  Swift, 
one  of  the  defendants.  As  the  plaintiff  ar- 
rived at  the  place,  the  cat  jumped  from  her 
arm,  and  ran  home,  whereupon  Mr.  Swift 
said,  'You  must  bring  her  over  later.'  Ac- 
cordingly, a  few  days  later,  plaintiff  again 
carried  over  the  cat,  and  upon  entering  de- 
fendants' premises  found  SUvernall  there 
alone.  As  she  entered,  she  told  him  that  he 
must  put  the  cat  in  a  closet,  or  else  she 
would  run  away  again.  SUvernall  thereupon 
walked  to  the  opposite  side  of  the  room, 
opened  a  door,  and  said,  'Put  her  In  here.' 
Plaintiff  supposed  It  to  be  a  closet,  as  she 
had  requested  him  to  put  the  cat  in  a  closet. 
She  testified  that  SUvernall  only  partially 
opened  the  door,  'so  that  she  could  just  get 
in  to  get  the  cat  in,'  and  that  as  he  opened 
the  door  she  anxiously  ran  and  stooped  to 
put  the  cat  down,  and  did  not  see  beyond  the 
door,  partly  because  It  was  dark  there,  and 
partly  because  a  butcher's  frock  was  hanging 
on  the  door.  She  says  that  she  had  the  cat 
in  her  arms  at  the  time,  and  it  was  scratch- 
ing at  her,  and  she  was  anxious  to  get  the 
cat  out  of  her  arms;  that  she  did  not  look 
In,  but  took  it  for  granted  the  opening  led  to 
a  closet  In  fact,  the  door  opened  upon  a 
flight  of  stairs  leading  down  to  the  cellar, 
and  she  stepped  inside  without  looking,  fell 
downstairs,  and  sustained  Injuries,  to  recover 


damages  for  which  she  brought  this  action 
against  the  defendants.  Upon  the  evidence 
above  indicated  the  plaintiff  rested  her  case, 
whereupon  the  court  granted  the  defendant's 
motion  to  nonsuit  To  this  ruling  exception 
was  taken,  and  the  writ  of  error  brings  that 
ruling  here  for  review. 

"From  the  evidence  the  jury  would  have 
had  a  right  to  infer  that  the  entrance  of  the 
plaintiff  upon  the  defendants'  premises  was 
for  their  mutual  benefit  and  not  for  her 
benefit  solely.  Thereupon  the  plaintiff  in- 
vokes the  rule  of  law  which  was  made  tb» 
basis  of  the  decision  of  this  court  in  Phillips 
v.  Library  Co.,  55  N.  J.  Law,  307,  27  Atl.  478, 
and  is  exempUfled  In  other  recent  cases,  in- 
cluding that  of  Furey  v.  New  York  Central 
So  Hudson  River  Railroad  Co.,  67  N.  J.  Law, 
270,  51  Atl.  505,  viz.,  that  the  owner  or 
occupier  of  lands,  who,  by  invitation,  ex- 
press or  implied,  induces  persons  to  come 
upon  his  premises,  or  to  make  use  of  the 
premises  for  a  given  purpose,  Is  under  a  duty 
to  exercise  ordinary  care  to  render  the  prem- 
ises reasonably  safe  for  such  use.  The  ap- 
pUcatlon  of  this  rule  always  depends  upon 
the  particular  facts  and  circumstances  of  the 
case  under  consideration.  The  owner's  lia- 
bility for  the  condition  of  the  premises  Is 
only  coextensive  with  his  invitation.  And  it 
is  incumbent  upon  the  plaintiff  to  show, 
not  only  that  her  entry  upon  the  premises 
was  by  invitation  of  the  owner,  but  also 
that  at  the  time  the  Injury  was  received, 
she  was  in  that  part  of  the  premises  in- 
to which  she  was  Invited  to  enter,  and  was 
using  them  In  a  manner  authorized  by  the  in- 
vitation, whether  express  or  implied.  So  far 
as  Mrs.  Ryerson's  entry  into  the  meat  shop 
Is  concerned,  she  was  undoubtedly  within 
the  protection  of  the  rule.  The  question  la 
.whether  she  was  entitled  to  that  protection 
when  she  attempted  to  enter  the  door  that 
was  partially  opened  by  SUvernail.  The 
plaintiff's  Injury  did  not  result  from  any  de- 
tect in  the  doorway,  or  In  the  staircase.  So 
far  as  the  case  Bhows,  there  was  no  such 
defect  She  was  injured  because  she  Infer- 
red that  the  doorway  led  to  a  closet  and 
thereupon  attempted  to  enter  without  tak- 
ing observations  herself,  or  making  further 
inquiries.  Was  she  justified  In  doing  so? 

"The  case  presents  an  Instance  Of  express 
Invitation.  In  order  to  discover  its  extent 
the  words  used  by  SUvernall  are  to  be  con- 
sidered with  reference  solely  to  the  plain- 
tiff's expressed  purpose  and  the  act  which 
accompanied  his  response.  She  said  to  SU- 
vernall: 'You  must  put  her  [the  cat]  in  a 
closet,  or  she  will  run  away  again.'  He 
said,  'Put  her  in  here,'  and  partially  opened 
the  door.  This  amounted  to  a  decimation  of 
the  request  that  he  should  take  the  cat  and 
put  it  in  a  closet  It  did  not  even  amount  to 
a  representation  that  the  place  Indicated  was 
a  closet,  In  the  ordinary  acceptation  of  that 
term.   By  what  he  said  and  did  be  merely 
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represented  that  the  door  opened  Into  a  place 
which,  when  the  door  was  promptly  closed 
again,  would  securely  detain  the  cat.  She 
had  expressed  no  purpose  to  enter  with  the 
cat  On  the  contrary,  she  had  notified  him 
that  the  cat  would  run  away  on  the  slightest 
opportunity,  which  carried  the  inference  that 
It  was  as  important  for  the  plaintiff  to  re- 
main outside  as  it  was  for  her  to  put  the  cat 
inside.  The  natural  thing  for  her  to  do  was 
to  place  the  cat  through  the  opening  with  her 
hands,  and  then  permit  Silvernall  to  quickly 
close  the  door  so  as  to  detain  the  cat 

"It  he  had  said.  This  Is  a  closet,'  she  would 
have  had  a  right  to  assume  It  to  be  such; 
but  even  so,  in  view  of  her  expressed  pur- 
pose and  his  reply,  she  would  have  had  no 
right  to  Infer  an  Invitation  to  enter.  If  she 
went  in  with  the  cat,  the  way  of  exit  re- 
quired for  her  own  withdrawal  would  nec- 
essarily be  wider  than  would  suffice  for  the 
cat's  escape.  The  cat  was  confessedly  more 
active  than  she.  If  she  went  In  with  the  cat 
in  her  arms,  it  would,  of  course,  be  necessary 
for  the  door  to  be  closed  while  she  released 
the  cat  from  her  grasp..  It  Is  quite  impos- 
sible to  see  how  the  plaintiff  could  then  make 
her  exit  without  permitting  the  cat  to  escape, 
especially  If  the  closet  was  dark,  and,  in  fact, 
she  had  not  asked  for  a  lighted  one.  It  is 
sufficient  to  say  that  she  had  proposed  no 
such  roundabout  program  to  Silvernall. 

"The  case  shows  that  Silvernall  formed  a 
correct  judgment  of  the  exigencies  of  the 
problem,  and  that  the  plaintiff  did  not.  He 
opened  the  cellar  door  barely  wide  enough  to 
enable  her  to  inject  the  cat  according  to  the 
approved  method,  at  the  same  time  saying, 
Tut  her  in  here.'  That  was  the  extent  of 
•  the  Invitation.  The  plaintiff  exceeded  the 
bounds  of  the  Invitation,  and  in  doing  so  be- 
came a  mere  licensee.  She  was  Injured  be- 
cause she  Inferred,  without  warrant,  that  she 
might  safely  enter  through  the  door,  and  be- 
cause she  thereupon  did  enter  without  taking 
observations  herself,  or  making  further  in- 
quiries of  Silvernall.  The  case  rests  upon  its 
own  peculiar  circumstances,  In  view  of  which 
tbe  disposition  made  of  it  by  the  trial  court 
was  correct" 

The  reasoning  of  Ryerson  v.  Bathgate  would 
seem  to  cast  liability  on  defendant  in  the 
case  at  bar  on  the  facts  here,  which  we  will 
now  consider. 

The  unguarded  elevator  pit  in  defendant's 
basement  was  confessedly  dangerous,  and 
was  so  recognized  by  the  management  The 
pathway  to  the  closet  was  narrow,  irregular, 
and  ran  by  a  wall  of  plled-up  boxes  close  to 
tbe  pit  It  was  so  arranged  under  defendant's 
directions.  Recognizing  the  danger,  Incan- 
descent lights  were  kept  burning  by  the  pit, 
and  at  another  elevator  pit  in  the  basement 
These  lights  had  been  broken  a  short  time 
before,  and  were  out  of  use.  There  was  testi- 
mony clearly  Indicating  that  defendant  knew, 
but  plaintiff  did  not,  that  these  lights  were 


broken  arid  out  of  use.  Plaintiff's  basement 
manager  testified  he  discovered  the  globes 
were  broken  the  day  before  in  piling  boxes 
and  notified  Rothschild.  True,  he  said  he 
notified  Julius  Rothschild,  and  not  Albert,  the 
defendant  But  as  Julius  and  Albert  were 
partners,  and  as  Julius,  under  the  great 
weight  of  the  evidence,  was  prone  on  his 
deathbed  at  home,  and  had  been  bed-ridden 
for  weeks,  the  jury  might  well  Infer  that  the 
witness  was  mistaken  in  the  name.  Obvious- 
ly plaintiff  did  not  go  to  defendant's  store 
for  his  own  convenience,  profit,  or  pleasure. 
He  went  there  under  defendant's  express  In- 
vitation, to  give  defendant  the  advantage  of 
his  wisdom  in  defendant's  pending  financial 
transaction.  When  he  got  there,  he  found 
defendant  busy  opening  his  mail  and  read- 
ing his  commercial  correspondence.  Hence, 
obviously,  the  ensuing  wait  on  the  premises 
may  be  referred  solely  to  the  business  on 
hand  and  defendant's  convenience.  It  will 
not  do  for  defendant  to  finesse  and  juggle 
with  the  situation  thus  presented  and  by  over- 
refinement  split  it  into  Independent  parts. 
Plaintiff  was  there  In  person,  and  his  person 
Included  mind  and  body,  his  legs  and  feet, 
as  well  as  his  head,  the  trunk  of  his  body, 
and  his  whole  internal  viscera.  Each  and  all 
of  these  component  parts  of  a  human  body 
were  within  the  safeguards  of  the  Invita- 
tion, and  within  the  pale  of  tbe  laws  of  hos- 
pitality, the  laws  of  nature,  and  the  laws  of 
the  land  relating  to  ordinary  care.  If,  now, 
plaintiff  had  said,  "If  I  must  wait,  then  I 
must  have  a*  chair,"  and  defendant  had  di- 
rected Mr.  Stern,  his  confidential  man,  to 
give  him  a  chair,  could  it  be  held  that,  if 
the  chair  had  a  broken  leg,  or  was  negligent- 
ly left  weak  in  the  back,  and  plaintiff  by 
such  defects  was  hurt  in  using  it,  defendant 
would  escape  liability?  If  he  had  said,  "My 
lungs  are  oppressed,  and  if  I  must  wait,  I 
need  fresh  air,"  and  defendant  had  directed 
Mr.  Stern  to  take  him  to  a  veranda  or  a 
window,  and  the  passageway  there  was  dark, 
nnd  had  a  pitfall,  or  the  supports  to  the  ver- 
anda were  weak  or  rotten,  and  plaintiff  was 
harmed,  could  it  be  held  that  defendant  was 
not  liable  for  the  resulting  harm?  If  be  had 
said,  "If  I  must  wait,  I  must  have  a  drink 
of  water  to  quench  my  thirst,"  and  defend- 
ant had  directed  Stern  to  point  him  to  the 
water  Jar,  could  it  be  held  that  if  he  was 
hurt  through  secret  defects  in  a  dark  pas- 
sageway to  the  water  Jar  thus  pointed  out, 
defendant  ought  not  to  respond  in  damages? 
Would  all  these  hypothetical  Instances  be  for 
the  mere  convenience  and  pleasure  of  tbe 
plaintiff,  and  outside  the  terms  of  his  license? 
Clearly  not  It  was  for  the  convenience  of 
defendant  that  plaintiff  waited.  As  a  con- 
dition he  was  entitled  to  the  usual  conven- 
iences attending  a  gentleman's  wait  and  if 
he  was  invited  to  use  those  conveniences^ 
it  is  sour  and  narrow  Interpretation  (is  it 
not?)  to  say  that  what  was  done  was  wholly- 
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for  the  convenience  and  benefit  of  the  plain- 
tiff. The  same  may  be  said  of  the  trip  to 
the  water-closet.  True,  It  was  Glaser's,  not 
Rothschild's,  shoe  that  pinched,  true,  the  ar- 
gent cry  of  nature  came  personally  to  Olas- 
er,  not  to  Rothschild,  but,  notwithstanding 
that,  Rothschild  undertook  to  control  and 
mold  that  cry  so  as  to  subserve  his  own  busi- 
ness purposes  in  holding  Glaser  to  the  object 
of  bis  visit  and  in  permitting  him  to  peruse, 
without  disturbance  or  interval,  his  morning 
mall.  The  colloquy  between  plaintiff  and  de- 
fendant, the  things  that  led  up  to  It  and 
produced  it,  being  all  usual  incidents  of  a 
visit  and  a  wait  for  defendant's  good,  it  fol- 
lows that  the  visit  to  the  store,  the  wait,  and 
the  visit  to  the  water-closet  are  elements  of 
a  single  and  Inseparable  transaction,  colored 
by  a  common  and  dominating  purpose,  and, 
such  being  the  case,  the  law  steps  in  and  puts 
its  reasonable  construction  on  what  happen- 
ed, In  the  light  of  the  civilities  of  civilized 
life.  That  construction  on  demurrer  amounts 
to  this:  When  plaintiff  said  to  defendant 
(as  he  did,  in  effect),  "If  I  must  dance  at- 
tendance until  you  finish  your  mall,  then  I 
need  a  toilet,"  and  when  defendant  said  In 
reply  (as  he  did,  In  effect).  "Very  well,  don't 
leave  the  store ;  Stern,  show  him  ours,"  and 
Stern  under  the  command  and  eye  of  his 
master  took  down  the  key,  gave  it  to  him, 
and  pointed  the  way — from  that  colloquy  and 
invitation  arose  an  implied  guaranty  from 
Rothschild  to  Olaser  that  the  way  there  was 
reasonably  safe,  and  the  closet  reasonably 
fit  for  use.  True,  defendant  did  not  use 
all  (be  words  put  in  his  mouth,  but  what  he 
did  say,  Interpreted  by  the  situation  and 
what  went  before  and  after,  amounted  to 
what  we  say  he  said. 

It  is  apprehended  that  this  holding  Is  with- 
in the  fair  inference  of  the  facts  disclosed, 
and  Is  within  the  fair  Intendment  of  the 
whole  body  of  the  law  pronounced  In  the 
cases  discussed  by  my  learned  Brother  in  his 
separate  opinion.  To  the  same  purport  is 
the  late  case  In  Illinois,  Pauckner  v.  Wak- 
em,  231  III.  276,  83  N.  E.  202,  14  L.  R.  A.  (N. 
S.)  1118,  supra.  Nothing  said  In  the  O'Brien 
Case,  supra  (100  Mo.  182,  13  S.  W.  402,  18 
Am.  St.  Rep.  536)  contravenes  the  position. 
In  that  case  the  parents  sued  for  the  death 
of  their  minor  son,  William,  while  riding  in 
an  elevator  for  his  own  pleasure  and  con- 
venience, which  elevator  was  used  in  defend- 
ant's business  only  for  transporting  material. 
It  was  held  that  a  petition  charging  death 
from  a  negligent  defect  In  the  plan  of  con- 
struction of  the  elevator  is  not  supported  by 
proof  of  death  resulting  from  negligence  in 
its  operation.  It  was  held,  further,  that 
where  the  employe  rides  on  an  elevator  of 
the  character  indicated,  under  an  Implied 
license,  for  his  own  pleasure  and  convenience, 
he  can  only  require  the  exercise  of  ordinary 
care  in  Its  operation,  and  that  the  employe  in 
such  a  case  accepts  whatever  result  is  in- 


cident to  the  construction  and  operation  of 
the  elevator.  The  general  language  of  the 
case  must  be  construed  with  reference  to  the 
facts  held  in  Judgment,  and,  so  construed, 
it  gives  no  support  to  the  conclusion  that 
Rothschild  Is  not  liable  to  Olaser  on  the  facts 
of  this  case. 

For  the  manifest  errors  in  instructions  as 
pointed  out  in  paragraphs  1,  2,  and  3  of  our 
Brother  WOODSON'S  opinion,  appended 
hereto,  the  Judgment  is  reversed,  and  the 
cause  is  remanded,  to  be  proceeded  with  in 
accordance  with  this  opinion,  and  in  accord- 
ance with  paragraph  4  in  the  opinion  of 
WOODSON,  J. 

GANTT,  BURGESS,  and  GRATES,  JJ., 
concur  In  what  is  here  said.  WOODSON,  J., 
expresses  his  view  in  a  separate  opinion,  in 
which  VALLIANT.  C.  J„  and  FOX,  J.,  con- 
cur fully,  and  GRAVES,  GANTT,  and  BUR- 
GESS, JJ.,  also  concur  in  paragraph  4 
thereof. 

WOODSON,  J.  Plaintiff  sued  defendant  In 
the  circuit  court  of.  the  city  of  St  Louis  to 
recover  the  sum  of  $6,000,  damages  for  per- 
sonal injuries  sustained  by  falling  into  the  pit 
of  an  elevator  shaft  on  the  premises  of  Roths- 
child Bros.,  caused  by  the  alleged  negligence 
of  defendant.  There  have  been  two  trials  of 
this  cause.  The  first  resulted  In  a  verdict 
and  Judgment  for  plaintiff,  and  upon  motion 
for  a  new  trial  the  judgment  was  set  aside, 
and  a  new  trial  granted,  from  which  order 
plaintiff  appealed  to  the  St  Louis  Court  of 
Appeals,  which  court  affirmed  the  judgment 
of  the  lower  court,  and  remanded  the  cause 
for  a  new  trial.  The  second  trial  resulted  In 
a  verdict  and  Judgment  for  defendant,  and, 
after  taking  the  proper  preliminary  steps 
therefor,  the  plaintiff  appealed  the  cause  to 
this  court. 

There  is  no  dispute  as  to  the  main  facts 
of  the  case,  but  the  evidence  is  somewhat 
conflicting  upon  the  question  of  contributory 
negligence.  The  undisputed  facts  are  that 
Rothschild  Bros.,  of  which  defendant  was  a 
member,  occupied  a  large  building,  several 
stories  in  height,  at  the  corner  of  Eleventh 
and  Washington  avenue,  conducting  a  whole- 
sale hat  business.  The  building  was  located 
at  the  southwest  corner  of  the  intersection  of 
the  said  two  streets,  and  extended  from  the 
south  side  of  Washington  avenue  back  to  St. 
Charles  street  The  building  fronted  on 
Washington  avenue.  The  office  was  in  the 
corner  of  the  building  to  the  left  of  the  en- 
trance. The  remainder  of  the  building,  with 
the  exception  of  passageways,  was  filled  with 
boxes  usually  found  in  such  stores.  The 
plaintiff  was  engaged  in  no  business,  but  de- 
voted his  time  in  looking  after  his  own  se- 
curities. He  was  a  brother-in-law  of  Julius 
Rothschild,  one  of  the  members  of  the  firm 
of  Rothschild  Bros. 

On  the  day  of  the  accident  Albert  Roths. 
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child,  the  defendant,  telephoned  the  plaintiff  >  A.  No,  sir.  Q.  How  many  were  kept  locked? 
that  he  would  like  to  have  him  come  to  the  ( A.  One.  Q.  This  one  for  which  the  key  was 
store  and  see  him  regarding  some  securities.  ■  furnished  to  Mr.  Glaser?  A.  Yes,  sir.  Q. 
Shortly  after  this  call,  and  in  pursuance  ]  And  the  other  two  were  open?  A.  Yes,  sir. 
thereof,  plaintiff  went  to  the  store,  and  enter-  Q.  What  were  the  toilet  rooms  used  for  at 
ed  the  office  and  spoke  to  defendant  At  that  the  time — by  whom  were  they  in  use,  I 
time  defendant  was  busy  opening  his  mail, 1  mean?  A.  The  two  that  were  unlocked  were 
and  requested  plaintiff  to  be  seated  for  a  few  used  by  the  porters  and  general  help  around 
minutes,  until  be  finished  looking  over  the  the  store,  and  the  one  that  was  locked  was 
mail.  At  that  juncture  plaintiff,  wishing  to  used  by  the  office  force,  and  friends  of  ours 
answer  a  call  of  nature,  asked  permission  that  came  in  to  see  us,  and  some  of  our 
to  use  the  toilet,  which  permission  was  grant-  customers.  Q.  And  to  these  you  f  urnished 
ed.  The  following  is  the  testimony  of  plain-  j  the  key?  A.  Yes,  sir.  Q.  So  they  could  use 
tiff  as  to  what  transpired  upon  that  occa- ,  it?  A.  Yes,  sir. 

slon:  "If  you  [referring  to  defendant]  wish  The  plaintiff's  evidence  tended  to  show 
to  finish  your  mail,  I  think  I  shall  have  to  that  the  basement  was  poorly  lighted  with 
go  to  the  toilet  He  said,  'Very  well'.  He  natural  light,  and  that  the  artificial  light 
asked  Mr.  Stern,  who  was  present  and  I  be- 1  was  not  burning  at  the  time  of  the  accident; 
Here  his  confidential  bookkeeper,  to  hand  me  that  in  consequence  of  the  poor  light,  the 
the  key  of  the  toilet  and  Mr.  Stern  walked  nearness  of  the  passageway  along  which  he 
with  me  a  distance,  and  showed  me  the  way  ( was  walking,  and  its  proximity  to  the  un- 
down  to  the  basement''  There  was  a  base-  guarded  elevator  pit,  caused  him  to  fall 
ment  to  the  building,  with  windows  on  the  therein,  and  Inflicted  the  injuries  complained 
Eleventh  street  side,  and  in  this  basement  of.  The  defendant's  evidence  tended  to 
the  toilet  was  located.  The  basement  was  show  that  the  basement  was  well  lighted, 
reached  by  means  of  the  elevator  and  stair- ,  and  that  a  person  standing  at  the  base  of 
way.  There  was  an  excavation  about  3  feet  the  elevator  shaft  in  front  of  the  pit  could 
deep  in  the  basement  floor  for  the  reception  see  well  enough  to  read  the  print  of  an  or- 
of  the  lower  portion  of  the  elevator  when  dlnary  newspaper.  And  on  cross-examina- 
it  was  lowered  to  the  basement  This  ex-  tion  the  plaintiff  was  asked  the  following 
cavation  was  wholly  unguarded.  The  toilet  questions,  and  he  gave  the  following  an- 
was  located  about  15  feet  from  the  foot  of  swers  thereto:  "Q.  As  you  went  along,  If 
the  stairway,  and  directly  south  of  and  In  j  you '  had  been  looking  down  at  the  ground, 
front  thereof.  The  plaintiff  entered  the  base-  j  you  could  have  seen  the  width  of  that  place, 
ment  by  means  of  the  stairway.  Upon  this  '  and  could  have  seen  the  excavation,  and 
occasion  there  were  boxes  stacked  up  In  front  |  avoided  falling  into  It  if  you  had  been 
of  the  stairs,  which  necessitated  plaintiff's  looking?  A.  If  I  had  looked  for  that  place 
walking  around  the  boxes  In  order  to  reach  I  would  not  have  fell  in.  Q.  If  you  had  been 
his  destination.  There  was  a  narrow  pas-  looking  down  at  the  ground  you  could  have 
sageway  of  2%  feet  wide  between  the  boxes  seen  the  width  of  this  passageway,  couldn't 
and  the  elevator  pit,  and  plaintiff  was  walk-  ]  you?  A.  I. don't  know  exactly  what  you  are 
ing  along  this  passage  when  he  fell  into  the  trying  to  get  at  I  can't  answer  that  I 
excavation,  and  received  the  Injuries  com-  was  not  looking  for  it  and  didn't  see  it  Q. 
plained  of  in  the  petition.  There  was  an  In- !  Now,  I  am  asking  you  this:  If  as  you  walk- 
candescent  lamp  located  In  front  of  the  stair-  ed  around  there,  the  edge  of  the  boxes,  and 
way.  but  it  was  not  lit  upon  the  occasion  in  saw  the  boxes,  If  you  had  been  looking 
qnestton.  I  down,  you  could  have  seen  the  width  of  this 

The  defendant  testified  as  to  the  number  passageway,  if  you  had  been  looking  for  It? 
and  location  of  the  toilets,  and  by  whom  A.  Possibly.  Q.  Did  you  see  this  elevator 
they  were  used.  In  the  following  language:  pit  or  shaft?  A.  No,  sir.  Q.  Could  you 
"Q.  Now,  how  many  toilet  rooms  did  you  really  discern  It?  A.  No,  sir.  Q.  If  you 
maintain  in  the  basement  of  the  premises?  were  looking,  could  you  see  things?  A.  I  did 
A.  Three.  Q.  How  were  they  with  reference  look.  Q.  If  you  had  been  looking  at  that 
to  each  other,  were  they  far  apart  or  adja-  elevator  shaft,  or  towards  it,  you  could 
cent?  A,  They  were  alongside  of  each  other,  have  seen  It  couldn't  you?  A.  No,  air;  on 
Q.  How  long  a  space  did  the  three  occupy  to-  this  day  It  was  very  dark.  If  I  had  seen  the 
gether?  A.  I  couldn't  say;  I  do  not  know  elevator  hole,  I  would  not  have  dropped  in. 
exactly.  Q.  About  how  many  feet?  A.  Q.  I  didn't  say  that  you  saw  it — I  said  If 
About  12  feet  I  think.  Q.  For  the  three  to-  you  had  been  looking  for  it?  A.  I  bad  no 
gether?  A.  Yes,  sir.  Q.  And  they  were  right  reason  to  look  for  it.  Q.  I  didn't  ask  you 
next  to  each  other,  as  I  understand  you?  that  either — I  said  If  you  had  gone  down 
A.  Yes,  sir.  Q.  Were  they  all  against  the  there,  and  had  been  looking  for  it,  you  could 
math  wall  of  the  building?  A.  Yes,  sir.  Q.  see  it  10  or  12  feet  ahead  of  you?  A.  If  I 
Now,  you  have  stated  that  Mr.  Stern  fur-  had  looked  for  It;  yes,  sir.  Q.  The  fact  is, 
ntahed  the  key  to  the  toilet  room  to  Mr.  when  you  got  down  to  the  basement  there. 
<ilaser,  did  you  see  him  do  that  or  did  you  after  walking  down  these  steps,  you  were 
a*k  him  to  do  it?  A.  I  asked  him  to  do  it  preoccupied  with  something  else,  or  in  a 
Q.  Were  all  three  toilet  rooms  kept  locked?  brown  study,  and  just  walked  by  those  box- 
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es  without  thinking  whether  there  was  an 
elevator  shaft  there  or  not?  A.  I  was  not 
preoccupied  with  anything  at  alL  I  wanted 
to  go  to  the  toilet,  and  this  place  was  dark, 
and  I  walked  along  and  fell  in,  and  that  is 
all  there  Is  to  it  You  can't  get  it  any  other 
way.  Q.  If  you  had  been  looking  for  this 
shaft,  which  you  remember  went  into  the 
basement,  or  looking  for  the  pathway  that 
was  west  of  the  boxes,  you  could  have  seen 
that?  A.  I  was  not  looking  for  It  Q.  I  say 
if  you  had  been,  you  would  have  seen  It? 
A  Yes,  sir;  I  suppose  so." 

At  the  request  of  plaintiff  the  court  in- 
structed the  jury  as  follows:  "If  the  Jury 
believe  from  the  evidence  that,  on  or  about 
the  4th  day  of  January,  1901,  the  plaintiff 
came  to  the  premises  of  Rothschild  Bros,  at 
the  invitation  of  the  defendant;  that  the 
defendant  was  at  said  time  a  member  of 
said  Rothschild  Bros.;  that  at  said  time 
said  Rothschild  Bros,  maintained  a  closet  or 
toilet  room  in  the  basement  of  said  prem- 
ises; that,  while  on  said  premises  as  afore- 
said plaintiff  went  to  said  closet  or  toilet 
room  with  the  knowledge  and  consent  of  the 
defendant;  that  Max  Stern,  an  employe  of 
said  Rothschild  Bros.,  with  the  knowledge 
and  consent  of  the  defendant  furnished 
plaintiff  the  key  of  said  closet  or  toilet  room, 
in  order  to  enable  plaintiff  to  use  said  toilet 
room  or  closet;  that  said  closet  or  toilet 
room  was  maintained  at  said  time  by  said 
Rothschild  Bros,  for  the  use  of  various  per- 
sons, including  visitors;  that  near  said 
closet  or  toilet  room  there  was  at  said  time 
the  pit  of  an  elevator  shaft  which  was  about 
3  feet  deep;  that  said  pit  was  at  said  time 
without  guard  or  inclosure  of  any  kind; 
that  in  going  to  said  closet  or  toilet  room 
the  plaintiff  stepped  Into  said  pit  and  that 
thereby,  in  consequence  thereof,  bis  left 
ankle  was  dislocated  and  sprained,  and  his 
left  knee  injured;  and  that  the  plaintiff  was 
not  guilty  of  negligence  directly  contribut- 
ing to  his  own  injury — then  the  Jury  will 
find  for  the  plaintiff.  (2)  If  the  Jury  find 
for  the  plaintiff,  they  should  assess  his  dam- 
ages at  such  sum  as  they  may  believe  from 
the  evidence  will  reasonably  compensate 
him  for  any  injury  to  body,  and  for  any  pain 
of  body  or  mind  suffered  by  him  in  direct 
consequence  of  the  injury  herein  sued  for, 
and  for  expenses,  if  there  were  any,  for 
which  he  became  obligated  for  medical  at- 
tention in  consequence  of  said  injury,  the 
amount  included  for  such  expenses,  if  any, 
not  to  exceed  the  reasonable  value  of  such 
medical  attention,  and  will  not  consider  any 
other  elements  of  damage.  If  your  verdict 
Is  for  the  defendant  you  will  simply  so  state 
in  your  verdict." 

And  at  the  request  of  defendant  and  over 
the  objections  of  .plaintiff,  the  court  gave  in 
his  behalf  the  following  instructions:  "(1) 
The  court  instructs  the  Jury  that  if  you  be- 
lieve from  the  evidence  that'  at  the  time  the 
plaintiff  sustained  the  Injuries  complained  of 


by  him  there  was  sufficient  light  In  the  cel- 
lar for  a  person  of  average  eyesight  to  easily 
see  the  depression  In  the  floor  of  the  base- 
ment into  which  plaintiff  claims  he  fell,  and 
if  you  further  believe  from  the  evidence 
that  bad  plaintiff  been  in  the  exercise  of 
ordinary  care  he  would  have  detected  the 
said  depression,  and  would  have  avoided 
falling  therein,  then  and  in  that  case  the 
plaintiff  can,  under  no  circumstances,  re- 
cover in  this  case,  and  your  verdict  must  be 
for  the  defendant  (2)  The  court  instructs 
the  Jury  that  the  law  is  that,  even  though 
a  person  is  Injured  by  the  negligence  of  an- 
other, such  person  cannot  under  any  circum- 
stances recover,  if  the  injuries  complained 
of  by  him  were  directly  due,  in  whole  or  In 
part  to  any  negligence  on  the  part  of  the 
injured  person  himself;  and  in  this  case  the 
court  instructs  the  Jury  that  under  no  cir- 
cumstances can  the  plaintiff  recover  against 
the  defendant  if  you  believe  and  find  from 
the  evidence  that  the  injuries  complained  of 
by  plaintiff  were  directly  due,  in  whole  or 
in  part  to  any  negligence  or  want  of  ordi- 
nary care  on  his  part  (3)  By  'ordinary 
care'  as  used  in  these  Instructions  is  meant 
such  care  as  persons  of  ordinary  prudence 
would  exercise  under  the  same  or  similar 
circumstances,  and  by  the  term  'negligence' 
as  used  in  these  Instructions  Is  meant  the 
absence  of  such  care.  (4)  The  court  In- 
structs the  jury  that  there  is  no  evidence  In 
this  case  to  sustain  the  charge  in  plaintiff's 
petition  that  defendant  left  said  basement 
without  light  or  illumination  of  any  kind. 
(5)  The  court  instructs  the  Jury  that  the 
plaintiff  in  this  case  has  testified  that  bad 
he  looked,  he  could  have  seen  the  pathway 
between  the  boxes  mentioned  in  the  evidence 
and  the  elevator  depression.  And  the  court 
Instructs  the  Jury  that.  If  you  believe  from 
the  evidence  that  plaintiff,  in  failing  to  look 
for  said  pathway  and  Bald  depression,  fail- 
ed to  exercise  ordinary  care  for  his  own 
safety,  and  that  said  failure  on  his  part  di- 
rectly contributed  to  cause  the  Injuries  com- 
plained of  by  him,  then  and  in  that  case 
your  verdict  must  be  for  defendant" 

The  plaintiff  on  his  part  requested  the 
court  to  give,  hut  the  court  refused  to  give, 
to  the  Jury  the  following  instructions:  "(1) 
The  court  instructs  the  Jury  that  under  the 
pleadings  and  the  evidence  they  should  find 
for  the  plaintiff,  unless  they  believe  from  the 
evidence  that  the  plaintiff  was  guilty  of  neg- 
ligence directly  contributing  to  his  own  in- 
Jury.  (2)  The  court  Instructs  the  Jury  that 
at  the  time  of  the  accident  herein  sued  for 
the  law  required  the  openings  of  all  hatch- 
ways, elevators,  and  well  holes  upon  every 
floor  In  the  building  in  which  said  accident 
occurred  to  be  protected  by  good  and  suffici- 
ent trap  doors  or  self-closing  hatches  or  safe- 
ty catches  or  strong  rails,  at  least  3  feet 
high,  and  that  the  plaintiff  had  the  right,  un- 
der the  circumstances  shown  in  evidence,  to 
presume  that  this  provision  of  the  law  had 
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been  complied  with.  (8)  The  court  Instructs 
the  Jury  that,  under  the  facts  and  circum- 
stances appearing  from  the  undisputed  evi- 
dence In  this  cause,  the  plaintiff,  in  going 
to  the  toilet  room  or  water-closet  spoken  of 
in  tbe  evidence,  bad  the  right  to  presume 
that  the  premises  through  which  it  was  nec- 
essary for  him  to  pass  in  going  to  said  toilet 
room  or  water-closet  were  In  reasonably  safe 
condition."  To  which  action  of  the  court  he 
duly  excepted.  Counsel  for  plaintiff  has  as- 
signed many  errors  In  the  rulings  of  the 
court  made  during  the  progress  of  the  trial, 
which  will  receive  due  consideration  In  the 
course  of  the  opinion. 

L  The  first  error  urged  against  the  rul- 
ing of  the  trial  court  regards  instruction 
numbered  1,  given  on  behalf  of  respondent 
That  Instruction,  In  substance,  told  the  Jury 
that  if  they  believed  that  at  the  time  of  tbe 
injury  the  basement  was  sufficiently  light 
to  enable  a  person  with  average  eyesight 
to  easily  see  the  pit  Into  which  he  fell,  and 
that  If  they  further  believe  "that  had  plain- 
tiff been  In  the  exercise  of  ordinary  care, 
be  would  have  detected  the  depression,  and 
would  bave  avoided  falling,"  then  the  finding 
should  be  for  the  defendant  The  objection 
is  directed  to  that  portion  of  the  Instruction 
embraced  In  quotation  marks.  Counsel  for 
appellant  Insists  that  the  quoted  words  as- 
sume that  his  client  did  not  exercise  ordinary 
care  to  avoid  falling  Into  the  elevator  pit, 
and  was  tantamount  to  telling  the  jury  to  find 
for  respondent.  The  instruction.  In  sub- 
stance, told  tbe  jury  that  If  they  believe 
'that  had  plaintiff  been  In  the  exercise  of  or- 
dinary care,"  the  Injury  would  not  have  oc- 
curred. That  was  equivalent  to  telling  the 
jury  he  could  not  recover,  for  tbe  reason 
that,  by  telling  them  that  had  he  exercised 
ordinary  care,  he  would  not  have  fallen,  and 
then  assume,  as  the  Instruction  does,  that 
he  did  fall,  was  tantamount  to  telling  them 
that  be  was  not  in  the  exercise  of  ordinary 
care,  else  he  would  not  have  fallen;  or,  in 
other  words,  that  his  fall  was  due  to  lack  of 
ordinary  care.  To  demonstrate,  suppose  I 
should  say  to  a  man  who  had  fallen  In 
the  street  "Had  you  exercised  ordinary 
care  you  would  not  have  fallen."  Clearly 
that  would  have  been  the  same  In  meaning 
as  If  I  had  said  to  him,  "You  fell  because 
you  were  not  exercising  ordinary  care."  The 
meaning  of  the  words  Is  too  clear  to  give 
rise  for  doubt  or  room  for  argument;  and, 
tinder  that  instruction,  all  the  jury  were  re- 
quired to  do  In  order  to  find  for  respondent 
was  to  find  the  conceded  fact  that  appellant 
fell  into  the  pit 

This  court  has  many  times  held  that  the 
mere  fact  that  an  accident  had  occurred  was 
no  evidence  whatever  that  It  was  caused  by 
the  negligence  of  the  defendant.  Carvln  v. 
St.  Louis,  151  Mo.,  loc  dt.  343,  52  S.  W.  210 ; 
Israeli  v.  Railroad,  113  Mo.  570.  21  S.  W. 
1.  18  L.  R.  A.  599;  Zeis  v.  Brewing  Associa- 
tion, 205  Mo.,  loc.  cit  653,  104  S.  W.  99.  And 


we  are  unable  to  see  any  good  reason  for 
holding  that  the  same  rule  should  not  be  ap- 
plied to  the  plaintiff.  The  mere  fact  that 
respondent  fell  into  the  excavation  is  no  evi- 
dence whatever  that  the  fall  was  due  to  his 
failure  to  exercise  ordinary  care  for  his  safe- 
ty. In  legal  effect  tbe  instruction  under 
consideration  told  the  jury  that  the  mere 
fact  that  respondent  fell  was  conclusive  evi- 
dence that  be  was  not  In  the  exercise  of  or- 
dinary care  at  the  time  of  bis  Injury,  and 
that  on  that  account  he  could  not  recover. 
A  similar  instruction  to  this  was  given  by  the 
trial  court  in  the  case  of  Coffey  v.  City  of 
Carthage,  186  Mo.,  loc  cit.  583,  85  S.  W.  532, 
which  on  appeal  to  this  court  was  disap- 
proved and  held  to  be  reversible  error.  That 
Instruction  read  as  follows:  "The  court  in- 
structs the  Jury  that  if  you  believe  from  the 
evidence  that  at  tbe  time  of  the  Injury  tbe 
plaintiff  was  carelessly  and  negligently  walk- 
ing along  the  edge  of  the  stone  walk  men- 
tioned In  the  evidence,  and  failing  to  use  or- 
dinary care  In  paying  attention  to  where 
she  was  walking,"  etc.,  then  she  could  not 
recover.  In  discussing  that  instruction  this 
court,  among  other  things,  said:  "While 
the  Instruction  may  Impliedly  cover  the  law 
applicable  to  tbe  facts  of  tbe  case,  yet  in  its 
present  form  It  is  subject  to  the  criticism 
that  it  assumes  that  if  plaintiff  had  exer- 
cised a  reasonable  degree  of  care  and  cau- 
tion, she  could  have  discovered  the  defect  or 
hole  In  tbe  sidewalk,  and  thereby  avoided  the 
Injury."  Then  she  could  not  recover.  The- 
instruction  In  the  Coffey  Case  is  less  ob- 
noxious to  the  rule  against  assuming  facts 
to  be  true  wblcb  are  disputed  than  is  the  in- 
struction under  consideration.  We  are,  there- 
fore, of  tbe  opinion  that  the  instruction  was- 
erroneous,  and  should  not  have  been  given. 
It  Is  passingly  strange  that  able  counsel 
will  ask,  and  that  learned  courts 'will  con- 
tinue to  give,  this  class  of  Instructions,  when 
they  have  been  so  frequently  disapproved  by 
this  court.  If  it  was  not  for  the  constant 
giving  of  this  class  of  instructions  by  the- 
trlal  court,  the  appeals  to  tbls  court  would 
be  greatly  diminished  In  numbers. 

2.  It  Is  Insisted  by  appellant  that  instruc- 
tion numbered  4,  given  on  behalf  of  respond- 
ent is  erroneous,  and  should  not  have  been 
given.  It  told  the  jury  that  there  was  no- 
evidence  In  the  case  to  sustain  the  charge  in 
plaintiff's  petition  that  defendant  left  the 
basement  without  light  or  Illumination  of 
any  kind.  Tbe  substance  of  this  instruction 
constituted  one  of  the  charges  of  negligence- 
stated  In  the  petition.  While  appellant's 
evidence  did  not  show,  in  tbe  language  of  the- 
Instruction,  that  tbe  basement  was  "without 
Ilscht  or  illumination  of  any  kind,"  yet  it- 
did  tend  very  strongly  to  sbow  that  the  base- 
ment wns  poorly  lighted,  and  was  very  dark, 
that  he  could  not  readily  discern  objects- 
therein,  and  that  on  account  of  the  darkness 
he  was  unable  to  see  the  pit  into  which  he 
fell.    If  appellant  had  any  legal  right  to  he- 
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in  the  basement,  then  the  respondent  owed 
lilm  the  duty  to  keep  It  sufficiently  light  to 
enable  him,  while  in  the  exercise  of  ordinary 
care,  and  by  the  reasonable  use  of  his  eye- 
sight, to  approach  and  leave  the  toilet  in 
reasonable  safety.  The  law  did  not  require 
him  to  state  In  his  petition  the  exact  degree 
of  light  or  darkness  that  existed  in  the  base- 
ment at  the  time  he  was  Injured.  Darkness 
is  the  absence  of  light;  and,  when  counsel 
for  appellant  charged  in  the  petition  that 
the  basement  was  without  light  of  any  kind. 
It  was  equivalent  to  stating  that  It  was  to- 
tally dark.  But  notwithstanding  that  alle- 
gation In  the  petition,  he  was  not  required 
to  prove  the  basement  was  totally  dark  be- 
fore he  was  entitled  to  a  recovery.  The  law 
only  required  him  to  allege  and  prove  that 
the  degree  of  light  was  so  small,  or  that  the 
degree  of  darkness  was  so  great,  which  mean 
one  and  the  same  thing,  that  by  the  reason- 
able use  of  his  eyesight  he  was  unable  to 
see  the  pit  into  whicn  he  fell,  and  that  In 
consequence  thereof  he  fell  therein.  A  good 
pleader  in  this  class  of  cases  would  not  at- 
tempt to  state  the  exact  degree  of  darkness 
that  existed,  even  If  it  were  possible  to  do 
so,  but  would  place  It  great  enough  to  be 
sure  he  was  stating  a  good  cause  of  action, 
and  depend  upon  the  testimony  to  make  out 
the  proper  degree  thereof  to  make  out  his 
ease.  That  was  what  was  done  In  the  case  at 
bar.  He  charged  that  the  basement  was  to- 
tally dark,  and  Introduced  testimony  tending 
to  show  the  degree  of  darkness  was  so  great 
that  an  ordinarily  prudent  person,  by  the 
reasonable  exercise  of  his  eyesight,  was  un- 
able to  discover  the  pit  complained  of.  The 
most  that  can  be  said  against  that  allega- 
tion of  the  petition  is  that  it  Is  redundant 
as  to  the  degree  of  the  darkness  stated  there- 
in. But  that  in  no  manner  worked  injury  or 
prejudice  to  respondent  The  instruction, 
however,  does  not  so  Inform  the  Jury.  That 
In  broad  sweeping  terms  told  the  Jury  that 
there  was  no  evidence  whatever  to  sustain 
the  charge  In  the  petition,  and  thereby  with- 
drew it  from  their  consideration.  The  giv- 
ing of  that  Instruction  was  clearly  erroneous. 

3.  Appellant's  third  assignment  of  error  is 
lodged  against  instruction  numbered  5,  given 
on  behalf  of  respondent.  That  instruction,  in 
effect,  told  the  Jury  that  plaintiff  testified 
that,  had  he  looked,  he  could  have  seen  the 
passageway  between  the  boxes  and  the  ele- 
vator pit,  and  that,  If  they  believe,  that 
such  failure  contributed  to  his  injury,  then 
they  would  find  for  the  defendant.  In  the 
statement  of  this  case  we  have  set  out  In 
full  all  of  appellant's  testimony  bearing  up- 
on the  question  in  hand,  and  upon  which 
this  instruction  Is  based.  In  our  opin- 
ion counsel  for  respondent,  and  the  learned 
court  who  tried  the  cause,  misunderstood 
that  evidence.  When  his  entire  testimony  up- 
on that  subject  is  considered,  then  there  Is 
nothing  contained  therein  which  warrants  I 


the  statement  that  appellant  testified  that, 
had  he  looked,  he  could  have  seen  the  pas- 
sageway and  the  elevator  shaft  If  we  pick 
out  some  isolated  sentences,  disconnected 
from  their  context  such  a  conclusion  might 
be  reached;  but  when  the  testimony  is  read 
in  the  order  given,  and  In  connection  with 
the  matters  under  investigation,  then  no  such 
conclusion  can  be  reasonably  drawn  there- 
from. The  substance  and  meaning  of  bis 
evidence  upon  that  question  was  that  he  did 
look;  that  he  saw  the  boxes,  elevator  shaft 
and  passageway;  that  the  darkness  of  the 
basement  prevented  him  from  seeing  the 
elevator  pit;  that  had  he  known  It  was 
there,  and  had  he  been  looking  for  It  the 
light  might  have  been  sufficiently  strong  for 
him  to  have  seen  It  but,  having  no  knowledge 
of  the  existence  of  the  pit,  and  no  occasion  to 
look  specially  for  it  be  did  not  see  It  on  ac- 
count of  the  poor  light  In  our  opinion  this 
is  the  plain  meaning  and  effect  of  appel- 
lant's testimony,  and  is  In  direct  conflict 
with  what  the  court  told  the  Jury  he  had  tes- 
tified to.  The  instruction  was  therefore 
clearly  wrong,  and  should  not  have  been 
given. 

4.  It  is  also  insisted  by  counsel  for  appel- 
lant that  the  trial  court  erred  in  refusing  to 
give  instruction  numbered  2  asked  by  him. 
That  instruction  reads  as  follows :  "(2)  The 
court  Instructs  the  jury  that  at  the  time  of 
the  accident  herein  sued  for,  the  law  requir- 
ed the  openings  of  all  hatchways,  elevators, 
and  well  holes  upon  every  floor  In  the  build- 
ing in  which  said  accident  occurred  to  be 
protected  by  good  and  sufficient  trap  doors 
or  self-closing  hatches  or  safety  catches,  or 
strong  rails  at  least  three  feet  high,  and  that 
the  plaintiff  had  the  right,  under  the  circum- 
stances shown  in  evidence,  to  presume  that 
this  provision  of  the  law  had  been  complied 
with."  It  is  contended  that  the  following 
statute,  enacted  in  1891  (Acts  1891,  p.  151), 
|  5)  the  same  being  section  C435,  Rev.  St  1899 
(Ann.  St.  1906,  p.  3218),  made  it  the  duty  of 
respondent  to  place  guards  around  or  in  front 
of  the  elevator  pit  In  question.  Said  statute 
reads  as  follows :  "The  openings  of  all  hatch- 
ways, elevators  and  well  holes  upon  every 
floor  of  every  manufacturing,  mechanical  or 
mercantile  or  public  building  in  this  state 
shall  be  protected  by  good  and  sufficient  trap 
doors  or  self-closing  hatches  or  safety  catch- 
es, or  strong  guard  rails  three  feet  high,  and 
all  due  diligence  shall  be  used  to  keep  such 
trap  doors  closed  at  all  times,  except  when 
in  actual  use  by  the  occupant  of  the  build- 
ing having  the  use  and  control  of  the  same." 
This  contention  of  appellant  is  denied  by 
counsel  for  respondent;  and  they  Insist  that 
section  5  of  the  act  of  1891  should  be  read 
and  construed  In  connection  with  the  title  of 
the  act  and  the  various  other  sections  there- 
of, and  that,  when  so  construed,  it  will  clear- 
ly appear  that  it  was  enacted  for  the  pro- 
I  tectlon  of  the  health  and  safety  of  the  em- 
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ldoyes  of  the  Institutions  mentioned  therein, 
and  not  for  the  protection  of  others. 

There  Is  no  better  settled  role  of  construc- 
tion than  the  one  which  requires  the  court  to 
read  all  acts  and  statutes  relating  to  the 
same  subject-matter,  briefly  called  statutes 
In  pari  materia,  and  construe  them  together 
and  gather  from  all  of  them  the  legislative 
Intent  Sales  v.  Barber  Asphalt  Paving  Co., 
166  Mo.,  loc.  cit  677,  678,  66  S.  W.  979. 
There  are  28  sections  in  the  act  mentioned, 
and  by  reading  them  It  will  be  seen  that  each 
and  all  of  them,  excepting  sections  5  and  19, 
which  in  any  manner  refer  to  the  persons 
for  whose  protection  they  were  enacted,  In- 
variably refer  to  the  employes  of  the  ins'tl- 
tatlons  therein  mentioned.  Section  5  re- 
quires that  the  openings  "of  all  hatchways, 
elevators  and  well  holes  upon  every  floor  of 
every  manufacturing,  mechanical  or  mer- 
cantile or  public  building  in  the  state  shall 
be  protected  by  good  and  sufficient  trap  doors 
or  self-closing  hatches  or  safety  catches  or 
strong  guard  rails  at  least  three  feet  high." 
In  our  opinion  the,  buildings  mentioned  in 
section  5  are  the  same  buildings  mentioned  in 
section  1  of  the  act,  which  are  referred  to  as 
"all  factories,"  etc.,  for  the  reason  that  the 
express  object  of  the  act  was  to  protect  the 
health  and  safety  of  the  employes  working 
therein,  by  requiring  the  things  to  be  done 
which  are  stated  In  the  various  sections  of 
the  act,  and  by  commanding  frequent  and 
thorough  inspections  to  be  made  thereof  by 
the  building  inspector.  The  manifest  purpose 
of  the  Legislature  was  not  only  to  require 
that  the  buildings  should  be  made  safe  and 
sanitary,  but  that  they  also  should  be  main- 
tained In  that  condition.  This  is  clearly 
manifested  by  requiring  the  frequent  inspec- 
tions to  be  made  of  them,  and  the  imposition 
of  heavy  fines  and  penalttes  for  violations  of 
the  provisions  of  the  act  If  the  buildings 
mentioned  in  section  5  are  not  the  same  as 
those  mentioned  in  section  1,  then  there  Is  no 
law  upon  the  statute  books  requiring  that  the 
great  mercantile  and  mechanical  Institutions 
of  the  state  be  inspected  or  maintained  In  a 
sanitary  condition  after  they  are  once  placed 
in  that  condition,  nor  would  the  owners  or 
managers  thereof  be  subject  to  the  fines  and 
penalties  prescribed  by  the  act  if  the  build- 
ings mentioned  In  the  two  sections  are  not 
the  same.  It  Is  not  to  be  presumed  that  the 
Legislature  Intended  that  the  buildings  men- 
tioned In  the  two  sections  should  be  placed  in 
a  safe  and  sanitary  condition,  and  that  only 
those  mentioned  In  the  first  section,  to  wit 
factories,  should  be  so  maintained;  but  that 
would  be  the  exact  status  of  the  law  If  the 
contention  of  counsel  for  appellant  is  cor- 
rect. 

The  effects  and  consequences  of  a  propos- 
ed Interpretation  of  a  law  should  be  con- 
sidered In  trying  to  ascertain  the  Intention 
nf  the  Legislature.  State  ex  rel.  Macklln  v. 
Romlaner,  104  Mo.  619,  15  &  W.  850,  16  S. 


W.  502;  Kane  v.  Railway  Co.,  112  Mo.  34, 
20  S.  W.  632.  If  we  adopt  appellant's  in- 
terpretation of  section  6,  then  we  must  hold 
that  the  Legislature  Intended  that  the  build- 
ings mentioned  In  that  section  were  not  to  be 
Inspected  and  maintained  In  a  safe  and  sani- 
tary condition,  notwithstanding  the  fact  that 
the  first  class  of  buildings  mentioned  there- 
in are  "manufacturing"  establishments,  but 
that  those  referred  to  in  section  1  should  be. 
Learned  counsel  for  appellant  has  not  point- 
ed out,  and  we  have  been  unable  to  see,  any 
good  reason  which  could  have  prompted  the 
Legislature  in  making  that  important  dis- 
tinction regarding  the  two  classes  of  build- 
ings. Again,  If  counsel  for  appellant  is  cor- 
rect, then  there  is  a  clear  conflict  between 
sections  1  and  5  of  the  act,  for  the  reason  the 
first  provides  for  the  equipment  and  inspec- 
tion of  all  factories  employing  more  than 
10  persons,  while  under  section  5  no  "manu- 
facturing" establishment  would  be  required 
to  be  so  equipped  and  Inspected,  because  the 
word  "manufacturing"  is  clearly  a  "factory," 
within  the  meaning  of  that  word  as  used  in 
the  first  section. 

But  counsel  urges  that  section  19  of  the 
same  act  lends  force  and  effect  to  his  posi- 
tion, and  militates  against  that  taken  by 
counsel  for  respondent  That  section  pro- 
vides that  all  scaffolds  or  structures  used  in 
or  for  the  erection  of  buildings  shall  be  so 
constructed  as  to  "Insure  the  safety  of  per- 
sons working  thereon,  or  passing  under  or 
about  the  same,  against  the  falling  thereof, 
or  the  falling  of  such  materials  or  articles 
as  may  be  used,  placed  or  deposited  thereon. 
All  persons  engaged  In  the  erection,  etc  of 
any  building  shall  exercise  due  cautton  and 
care  So  as  to  prevent  Injury  or  accident  to 
those  at  work  or  near  by."  The  wording  of 
this  section  is  general;  and,  If  read  In  its 
literal  sense.  It  Is  broad  and  comprehensive 
enough  to  embrace  all  personB  who  are  at 
work  upon  the  building,  but  also  "all  per- 
sons who  might  be  near  by,"  whether  work- 
ing or  not ;  but  when  we  read  this  section  In 
connection  with  the  entire  act,  as  we  did  sec- 
tion 5,  then  we  are  of  the  opinion  that  the 
persons  referred  to  by  the  words  "all  persons 
who  might  be  near  by"  mean  all  employes 
who  might  be  near  by. 

The  law  is  well  settled  that  doubtful  words 
of  a  statute  may  be  enlarged  or  restricted  in 
their  meaning  to  conform  to  the  intent  of 
the  lawmakers,  when  manifested  by  the  aid 
of  sound  principles  of  interpretation.  State 
ex  rel.  v.  Field,  112  Mo.  554,  20  S.  W.  672. 
The  authorities  hold  that  a  statute  should 
not  be  construed  as  If  It  stood  solitary  and 
alone,  complete  and  perfect  in  itself,  and  Iso- 
lated from  all  other  laws.  It  is  not  to  be 
expected  that  a  statute  which  takes  its  place 
in  a  general  system  of  Jurisprudence  shall  be 
so  perfect  as  to  require  no  support  from  the 
rules  and  statutes  of  the  system  of  which  it 
becomes  a  part,  or  so  clear  In  all  Its  terms 
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as  to  furnish  In  Itself  all  the  light  needed  for 
Its  construction.  Humphries  v.  Davis,  100 
Ind.,  loc.  clt  284,  60  Am.  Rep;  788.  Under 
that  rule,  where  the  language  of  a  statute 
leads  to  a  manifest  contradiction  of  the  ap- 
parent purpose  of  the  enactment,  a  construc- 
tion may  be  placed  upon  It  which  will  modify 
the  literal  meaning  of  the  words  thereof. 
Cole  v.  Skralnka,  105  Mo.  303,  16  S.  W.  491. 
We  might  also  add  In  this  connection  that  un- 
der the  provisions  of  our  Constitution  the  ti- 
tle of  a  statute  Is  necessarily  a  part  thereof, 
and  in  construing  the  statute  we  should  take 
the  title  into  consideration  also. 

In  discussing  this  question  In  the  case  of 
Dart  v.  Bagley,  110  Mo.  42,  19  S.  W.  311,  this 
court,  speaking  through  Gantt,  J.  ,  said: 
"There  are  many  canons  of  construction,  but 
they  all  rest  upon  the  common  principle  that. 
If  possible,  the  intention  of  the  Legislature 
must  be  ascertained.  These  rules  are  only 
valuable  when  they  subserve  this  purpose. 
One  of  these  rules  of  construction,  long  es- 
tablished In  England,  was  that  'the  title  can- 
not be  resorted  to  In  construing  the  enact- 
ment' Hunter  v.  Nockolds,  1  McN.  &  Gord. 
651.  But  In  this  state  and  others,  where 
the  Constitution  gives  a  peculiar  significance, 
and  assigns  particular  importance  to  the  ti- 
tle, by  requiring  that  a  statute  shall  contain 
but  one  subject,  *whlch  shall  be  clearly  ex- 
pressed In  its  title.'  this  common-law  canon 
Is  clearly  at  variance  with  our  methods  of 
interpretation.  On  the  contrary,  we  hold 
that  the  title  is  necessarily  a  part  of  the 
statute,  and  aids  in,  and  is  a  necessary  guide 
to,  its  right  construction."  Endllcb  on  Inter- 
pretation of  Statutes,  §§  58,  59,  and  cases  cit- 
ed. So  it  was  said  in  Conn.  Mut  Life  Ins. 
Co.  v.  Albert,  39  Mo.  181:  "But  the  better 
rule,  as  we  think,  is  to  presume  that  the  true 
Intent  and  meaning  Is  to  be  found  in  the  ti- 
tle, unless  it  is  plainly  contradicted  by  the 
express  terms  of  the  body  of  the  act." 

The  title  of  the  act  of  1891  Is  as  follows : 
"Inspection:  Health  and  Safety  of  Em- 
ployes. An  act  relating  to  manufacturing, 
mechanical,  mercantile  and  other  establish- 
ments and  places  and  the  employment,  safety, 
health  and  work  hours  of  employes."  Rev. 
St.  1899,  §|  6431-6456  (Ann.  St  1906,  pp.  8216- 
3221).  Then  follow  28  sections  of  the  act 
the  first  section  of  which  creates  the  office 
of  factory  inspector,  defines  his  duties,  and 
provides  what  buildings  shall  be  Inspected. 
The  act  then  provides,  by  section  after  sec- 
tion, what  the  owners  and  managers  of  -these 
buildings,  namely,  manufacturing,  mechanic- 
al, mercantile,  and  other  public  buildings  in 
the  state,  shall  do  In  order  to  protect  the  life 
and  health  of  their  employes — namely,  erect 
and  maintain  guards  around  belting  and 
shafting;  post  notices  warning  their  em- 
ployes of  certain  dangers;  the  placing  of 
doors  or  gates  in  front  of  elevators  and  hatch- 
ways ;  the  erection  of  fire  escapes  and  doors 
of  exit  from  buildings ;  to  paint  work  rooms ; 
to  provide  suitable  faculties  for  washing 


and  dressing;  separate  water-closets  for  ttie 
sexes;  proper  .ventilation;  seats  for  females; 
fans  to  prevent  smoke  and  dust — and  pre- 
scribes the  character  of  basements  and  back- 
houses In  which  persons  are  required  to 
work;  notice  to  be  given,  to  inspector  where 
factory  Is  used  for  sleeping  apartments ;  the 
requirements  for  sleeping  apartments;  to  fur- 
nish scaffolds  to  be  used  in  construction  of 
buildings;  to  furnish  platforms,  passageways, 
steps;  flag  offices  in  and  around  railroad 
yards.  The  act  also  prohibits  women  and 
minors  from  cleaning  machinery  while  in 
motion,  the  storage  of  explosive  or  Inflam- 
mable material  so  as  to  endanger  the  lives 
of  employes,  and  overcrowding  the  buildings 
in  which  they  work.  The  remaining  few  sec- 
tions of  the  act  relate  to  the  duty  of  the  in- 
spector, his  deputies,  prosecuting  attorneys, 
and  the  fines  to  be  Imposed  for  the  violation 
of  any  of  the  provisions  of  the  act  and  what 
fund  they  shall  go  to  when  collected.  As 
before  stated,  not  only  does  the  title  of  the 
act,  but  also  each  and  every  section  of  the 
act  itself,  save  sections  5  and  19,  wherein  the 
persons  are  mentioned  for  whose  protection 
the  act  Is  Intended,  refer  In  express  terms  to 
employes,  while  5  and  19  are  perfectly  silent 
as  to  whom  they  refer.  If  we  read  sections 
5  and  19  In  the  light  and  meaning  of  the  fore- 
going rules  of  construction,  then  we  are  forc- 
ed to  the  conclusion  that  they  refer  and  em- 
brace the  employes  working  in  the  buildings 
mentioned  In  the  title  and  other  sections  of 
the  act,  and  do  not  embrace  and  extend  its 
protection  to  any  one  person  or  thing.  Tbere 
is  nothing  In  the  case  of  Parker  v.  Barnard, 
135  Mass.  116,  46  Am.  Rep.  450,  cited  by  coun- 
sel for  appellant,  In  conflict  with  anything 
stated  herein.  Both  the  title  of  the  statute, 
and  the  statute  Itself,  in  that  case  were  gen- 
eral In  their  terms,  and  applied  to  all  per- 
sons, and  was  not  limited  to  employes  alone, 
as  does  the  statute  Involved  in  the  case  at 
bar.  Evidently  this  is  the  view  the  Legis- 
lature has  taken  of  this  act,  for  It  has  enact- 
ed various  other  laws  for  the  Inspection  and 
protection  of  the  health  and  safety  of  per- 
sons working  in  mines,  guests  in  hotels,  and 
occupants  of  other  public  buildings.  We  are 
therefore  of  the  opinion  that  the  court  prop- 
erly refused  to  give  appellant's  refused  in- 
struction numbered  3. 

5.  Counsel  for  respondent  finally  Insist  that 
the  Judgment  is  for,  the  right  party,  as  dis- 
closed by  the  whole  record  in  the  case,  and 
that  it  should  not  be  disturbed,  even  though 
we  should  sustain  all  the  errors  assigned  and 
presented  by  counsel  for  appellant.  This  con- 
tention presents  a  more  serious  proposition 
for  our  determination,  and  brings  us  to  the 
consideration  of  the  real  merits  of  the  case. 
Respondent  contends  that  the  appellant  was 
a  licensee  upon  the  premises  at  the  time  he 
sustained  the  Injuries  complained  of,  and 
that  he  owed  appellant  no  duty  whatever  to 
look  after  bis  safety,  except  not  to  intention- 
ally or  wantonly  injure  him,  and  that  there 
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Is  co  evdence  contained  in  the  record  tend- 
ing to  prove  that  exception.  While,  upon 
the  other  hand,  counsel  for  appellant  con- 
tend that  he  was  an  invitee  of  respondent  at 
the  time  he  received  his  Injuries,  and  that 
the  latter  owed  him  the  duty  of  seeing  that 
he  was  not  negligently  Injured  while  upon 
bis  premises.  These  respective  contentions 
sharply  present  the  main  legal  proposition 
Involved  in  this  litigation.' 

In  order  to  properly  understand  the  re- 
spective contentions  of  counsel,  we  should 
bear  in  mind  the  meaning  of  the  words  "li- 
censee" and  "invitee" ;  but,  as  their  meaning 
is  so  well  known,  it  would  be  useless  to  give 
their  technical  definitions  here.  It  will  suf- 
fice to  say  that  a  licensee  Is  one  to  whom  a 
license  has  been  given;  that  is,  a  permit  or 
authority  to  do  that  which  he  otherwise 
would  not  have  the  right  or  authority  to  do. 
And  the  word  "invitee"  may  be  defined  to  be 
a  person  to  whom  an  invitation  has  been 
extended.  That  invitation  need  not  neces- 
sarily be  extended  in  express  words.  It  may 
be  given  by  implication,  by  way  of  allure- 
ment, Inducement,  or  enticement  of  any  kind. 
From  these  definitions  it  is  readily  seen  that 
the  license  is  granted  for  the  presumed  bene- 
fit of  the  licensee,  and  authorizes  him  to  do 
that  which  he  otherwise  would  not  have  done, 
and  that  the  invitation  is  extended  for  the 
benefit  or  pleasure  of  the  lnvitor,  or  for  the 
mutual  benefit  or  pleasure  of  the  lnvitor  and 
invitee.  It  should  also  be  borne  in  mind 
that,  before  It  can  be  held  that  respondent 
owed  appellant  any  legal  duty,  it  must  be 
first  shown  that  the  latter,  at  the  same  time, 
had  the  legal  right  to  have  that  duty  per- 
formed by  the  former. 

The  question  now  is,  Did  that  right  and 
duty  exist  in  this  case  at  the  time  of  the  In- 
jury? That  question  must  be  solved  in  the 
light  of  the  evidence  in  the  case  as  disclosed 
by  the  record.  In  brief,  it  is  substantially 
as  follows:  Respondent  was  a  member  of 
the  firm  of  Rothschild  Bros.,  wholesale  hat 
dealers,  occupying  a  large  building  several 
stories  in  height,  with  basement  beneath. 
The  basement  was  reached  by  means  of  a 
stairway  and  by  an  elevator.  At  the  foot  of 
the  elevator  shaft  there  was  an  unguarded 
excavation  about  3  feet  deep  for  the  recep- 
tion of  the  lower  portion  of  the  elevatoi. 
and  when  lowered  the  floor  of  the  elevator 
was  on  a  level  with  the  floor  of  the  basement 
The  stairway  descended  from  the  north,  and 
the  toilets,  three  in  number,  were  some  15 
or  20  feet  directly  south  thereof.  The  ele- 
vator was  west  of  a  line  drawn  from  the 
west  Bide  of  the  stairway  to  the  west  side 
of  the  toilets,  and  opened  to  the  east.  On 
the  day  of  the  accident  there  were  some 
boxes  piled  up  in  front  of  the  stairway,  and 
between  it  and  the  toilets,  leaving  a  passage- 
way of  only  about  2%  feet  between  the  box- 
es and  east  side  of  the  excavation.  Two  of 
the  toilets  were  opened,  and  were  Intended 


for,  and  were  used  by,  the  various  employes 
of  the  firm,  and  the  other  one  was  kept  un- 
der lock,  and  was  Intended  for  the  use  of  the 
members  of  the  firm,  and  the  managers  there- 
of, and  was  used  by  them,  and  occasionally 
by  some  of  their  customers,  who  first  got 
permission  from  some  one  in  the  office.  They 
had  to  be  furnished  the  key  thereto  In  order 
that  they  might  unlock  and  enter  the  same. 
The  office  of  the  firm  was  on  the  floor  above 
the  basement,  and  the  toilet  was  far  removed 
therefrom,  and  was  not  visible  therefrom, 
and  when  outsiders  requested  to  use  the  toi- 
let, they  had  to  be  shown  Its  location.  The 
elevator  was  standing  at  some  one  of  the 
floors  above  the  basement  The  foregoing 
was  the  condition  of  the  premises  at  the 
time  appellant  entered  the  office  of  the  firm. 
He  went  to  the  office  in  pursuance  to  a  re- 
quest of  the  respondent,  who  wished  to  con- 
sult him  about  some  securities.  At  the  exact 
moment  when  appellant  entered  the  office, 
the  respondent  was  busy  with  opening  his 
mall,  and  requested  appellant  to  be  seated  for 
a  few  moments.  Instead  of  being  seated,  he 
said  he  would  have  to  answer  a  call  of  na- 
ture, and  requested  that  he  be  permitted  to 
use  the  toilet.  Upon  his  desire  being  made 
known  the  respondent  Instructed  Mr.  Stern 
in  the  office  to  get  the  key  and  show  him  the 
toilet  In  response  to  the  instruction  the 
key  was  procured,  and  appellant  was  shown 
the  way  to  reach  the  toilet  Upon  receiving 
the  key  and  Instruction  he  proceeded  down 
the  stairs,  and  in  passing  between  the  boxes 
and  excavation  he  fell  Into  it  and  re-Delved 
the  injuries  complained  of.  And  appellant 
testified  that  the  basement  was  poorly  light- 
ed, and  that  the  passageway  was  so  narrow 
and  dark  that  a  person,  though  exercising  ordi- 
nary care,  might  fall  into  the  excavation, 
and  that  at  the  time  of  his  Injury  he  was 
looking  the  best  he  could  where  he  was  go- 
ing, along  the  passageway.  This  evidence 
conclusively  shows,  and  counsel  for  respond- 
ent concede,  that  appellant  was  an  invitee 
when  he  entered,  and  while  he  remained  in, 
the  office  of  the  firm,  but  that,  when  he  ask- 
ed permission  to  use  the  closet  and  left  the 
office,  he  then  became  a  licensee,  and  ceased 
to  be  an  Invitee.  Counsel  for  appellant,  up- 
on the  other  hand,  denies  that  contention, 
and  insists  that  he  remained  an  invitee  all 
the  time  he  was  on  the  premises,  for  the  rea- 
son he  was  still  there  In  response  to  the  re- 
spondent's invitation,  and  had  not  at  the 
time  of  the  Injury  transacted  the  business 
for  which  he  was  called. 

Which  of  these  two  contentions  Is  sound? 
In  our  opinion  the  first  correctly  states  the 
law  of  the  case.  Appellant  did  not  leave  the 
office  at  the  request  or  invitation,  either  ex- 
pressed or  implied,  of  the  respondent;  nor 
did  he  go  upon  business  or  pleasure  of  re- 
spondent The  latter  did  not  request,  induce, 
entice,  or  in  any  manner  allure  the  former 
to  leave  the  office  or  retire  to  the  toilet  room, 
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while,  upon  the  other  hand,  the  uncontradict- 
ed evidence  shows  appellant  was  taken  short 
by  a  call  of  nature,  and  requested  the  use 
of  the  toilet  That  permission  was  granted. 
He  was  licensed  to  use  the  toilet,  a  right  he 
did  not  have  until  it  was  granted  to  him, 
and  that  is  conclusively  shown  by  the  fact 
that  it  was  kept  under  lock,  and  that  be, 
nor  any  one  else,  could  use  it  without  first  ob- 
taining permission  to  so  do,  and  receiving 
the  key  with  which  to  unlock  the  door.  He 
was  on  a  mission  of  nature  for  his  own  com- 
fort and  pleasure,  as  well  as  the  good  of  his 
health.  That  was  a  matter  in  which  respon- 
dent had  no  legal  interest — at  most,  a  feel- 
ing of  Interest  for  a  fellowmon  who  was  in 
distress,  and,  like  any  good  man,  prompted 
by  the  Instincts  of  humanity,  readily  and 
properly  granted  the  request. 

If  he  had  the  legal  right  to  the  use  of  the 
toilet,  why.  did  he  ask  permission  to  do  so? 
And  if  that  was  true,  why  was  it  kept  locked 
from  him  and  all  others  outside  of  the  office 
force?  The  mere  fact  that  he  was  furnished 
the  key  to  the  door  was  notice  to  him  that 
it  was  a  private  toilet,  and  not  intended  for 
him  or  the  general  use  of  all  who  had  or 
might  have  business  with  the  firm  or  the 
members  thereof.  The  mere  fact  that  he 
entered  the  office  in  response  to  an  invita- 
tion to  transact  a  business  matter  would  no 
more  carry  with  It  the  implied  right  to  use 
the  private  toilet  of  the  firm  than  it  would 
carry  with  it  the  right  to  go  to  the  roof  of 
the  building  in  order  that  he  might  view  a 
passing  pageantry.  It  would  be  no  less  start- 
ling than  novel  for  this  court  to  hold  that 
an  Invitation  to  enter  a  business  office  for 
the  purpose  of  transacting  a  specific  matter 
of  business  would  carry  with  it  an  Implied 
Invitation  to  enter  all  portions  of  the  prem- 
ises, however  large  or  far  removed  they 
might  be  from  the  office,  and  there  transact 
any  and  all  business  matters  which  might 
be  conducive  to  the  fortune,  comfort,  or 
pleasure  of  the  invitee.  Yet  the  legal  effect 
of  appellant's  contention,  if  upheld,  would 
lead  to  just  that  result,  for  there  Is  no  more 
connection  between  the  one  than  there  is  in 
the  other.  In  neither  case  would  the  one 
be  the  incident  to  the  other.  But  it  is  ar- 
gued that,  if  the  use  of  the  toilet  Gad  been 
refused,  the  appellant  would  in  all  probabil- 
ity have  left  the  office,  and  would  have  re- 
fused to  transact  the  business  for  which  he 
was  called.  Concede  that  to  be  true,  yet 
that  fact  would  no  more  impose  a  duty  upon 
respondent  to  furnish  a  safe  passageway  to 
the  toilet  than  it  would  have  imposed  a  duty 
upon  him  to  furnish  appellant  a  safe  bed 
upon  which  to  recline  while  waiting,  had  he 
requested  permission  to  use  a  bed  located 
upon  another  floor  of  the  building.  In  both 
cases  the  request  was  for  the  sole  comfort 
and  pleasure  of  appellant,  and  wholly  dis- 
connected with,  and  independent  of,  the  busi- 
ness for  which  he  had  been  called.  The  only 
distinguishing  feature  existing  between  the 


two  cases  is  the  fact  that  one  was  a  very 
reasonable  request,  while  the  other,  under 
ordinary  conditions,  would  have  been  an  un- 
reasonable request,  yet  we  can  conceive  a 
case  where  both  would  have  been  equally 
reasonable;  for  instance,  where  a  person  had 
been  suddenly  taken  sick.  In  the  latter  case 
It  would  with  equal  force,  and  plausibility, 
be  contended  that  if  the  use  of  the  bed  had 
been  refused,  he  would  have  left  the  office, 
and  would  have  declined  to  transact  the 
business,  yet  that  fact  would  not  impose  'a 
duty  to  furnish  the  bed. 

The  foregoing  observations  are  supported 
by,  and  are  in  harmony  with,  the  views  ex- 
pressed in  the  following  cases,  cited  by  coun- 
sel for  respondent: 

O'Brien  v.  Western  Steel  Co.,  100  Mo.  182, 
13  S.  W.  402,  18  Am.  St  Rep.  536: 

In  that  case  the  defendant  maintained  a 
manufacturing  plant,  in  which  it  operated  a 
freight  elevator.  For  some  months  previ- 
ous to  the  time  of  the  accident  the  elevator 
In  question  was  frequently  and  continuously 
used  by  the  defendant's  employes  in  going 
from  one  floor  to  another.  The  elevator  was 
a  double  one,  having  two  cages,  one  going  up 
as  the  other  came  down.  At  the  time  of 
the  accident  the  workmen  on  the  several 
floors  were,  by  an  arrangement  of  their  own, 
furnished  with  ice  to  go  into  their  water,  at 
their  own  instance.  The  plaintiff  and  his 
comrade  bad  made  an  arrangement  for  their 
ice  water  with  the  workmen  on  the  fourth 
floor.  On  the  night  of  the  accident  the  plain- 
tiff and  his  comrade  had  gone  to  the  fourth 
floor  for  a  drink  of  water,  as  they  bad  done 
for  about  a  week  before  the  accident  After 
getting  their  drink,  they  remained  on  the 
fourth  floor  about  10  minutes,  then  entered 
the  cage,  gave  the  signal  for  lowering,  and. 
as  they  descended,  the  plaintiff  stepped 
aside,  and  near  the  edge  of  the  platform, 
next  to  the  opening  on  the  first  floor,  his 
comrade  just  behind  him.  When  they  had 
passed  the  arch  or  the  opening  on  the  first 
floor,  the  plaintiff  leaned  forward,  ejecting 
his  head  about  3  inches  into  the  archway, 
preparing  to  step  off  when  the  cage  should 
reach  the  ground  floor.  When  the  platform 
of  the  cage  reached  within  about  18  inches 
of  the  ground  floor,  its  motion  was  suddenly 
reversed,  and  the  cage  went  up,  catching  the 
plaintiff's  head  between  the  platform  and  the 
arch.  The  court,  in  passing  on  the  question 
as  to  whether  the  defendant  owed  the  plain- 
tiff any  duty  In  connection  with  the  struc- 
ture of  the  said  freight  elevator,  uses  the 
following  language: 

"Brace,  J.  He  was  on  the  elevator,  not  as 
an  employe  of  the  defendant  discharging 
duties  within  the  scope  of  his  employment, 
but  had  passed  under  an  Implied  license  for 
his  own  pleasure  and  convenience.  He  was 
familiar  with  Its  construction  and  opera- 
tion, and  when  he  went  upon  it  accepted 
whatever  risk  there  was  incident  to  such 
construction  and  operation.    It  did  not  be- 
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come  the  duty  of  the  defendant  to  change 
either  the  one  or  the  other,  by  reason  of  the 
fact  that  the  deceased  and  other  employes  of 
the  defendant,  for  their  own  convenience, 
were  Impliedly  permitted  to  ride  upon  It; 
roch  Implication  arising  solely  from  the  fact 
that  they  so  used  It  without  remonstratlon. 
The  only  duty  that  such  use  could  Impose 
upon  the  defendant  would  be  to  operate  Its 
elevator  In  Its  business  with  ordinary  care 
In  yiew  of  such  use;  and  failure  to  so  oper- 
ate it  would  be  an  act  of  negligence,  and  a 
breach  of  negligence  for  the  consequences  of 
which  the  defendant  may  be  held  liable." 

In  Beardon  v.  Thompson,  149  Mass.  267, 
21  N.  E.  369,  the  general  law  Is  thoroughly 
discussed  and  defined  as  follows,  by  Holmes, 
J.:  "No  doubt  a  mere  licensee  has  some 
rights.  The  landowner  cannot  shoot  him. 
It  has  been  held  that  the  owner  would  be 
liable  for  negligently  bringing  force  to  bear 
upon  the  licensee's  person,  or  by  running 
him  down  without  proper  warning.  *  *  * 
But  the  general  rule  Is  that  a  licensee  goes 
upon  the  land  at  his  own  risk,  and  must 
take  the  premises  as  he  finds  them.  An  open 
hole,  which  is  not  concealed  otherwise  than 
by  the  darkness  of  night,  Is  a  danger  which 
a  licensee  must  avoid  at  his  peril." 

In  McOill  v.  Compton,  66  111.  327,  It  was 
held  that,  where  two  persons  owning  an  ad- 
joining tract  of  land,  not  separated  by  any 
division  fence,  for  the  purpose  of  avoiding  the 
expense  of  erecting  and  maintaining  such  a 
fence,  mutually  agreed  that  the  stock  of  each 
might  pasture,  in  the  fall  of  the  year,  on  the 
land  of  the  other,  the  agreement,  in  the  ab- 
sence of  a  special  contract  to  that  effect,  Im- 
posed no  liability  on  the  parties  to  protect 
from  Injury  the  stock  of  one  while  on  the 
land  of  the  other;  and,  where  there  was  a 
slough  well  on  the  premises  of  one,  around 
which  there  was  no  protection,  and  a  horse 
of  the  other  fell  Into  the  same  and  was 
drowned,  the  owner  of  the  well  was  not  lia- 
ble for  the  injury. 

In  Stevens  v.  Nichols,  165  Mass.  472,  29 
N.  El  1150,  IS  L  R  A.  459,  the  defendant 
opened  a  private  way  Into  a  public  street, 
without  putting  up  signs,  or  notifying  trav- 
elers that  the  passageway  was  not  a  public 
way,  and  the  plaintiff,  who  was  not  shown  to 
have  any  right  in  the  passageway,  unless  as 
one  of  the  public,  while  on  bis  way  to  prem- 
ises beyond  those  of  defendant,  was  injured 
by  driving  over  a  curbstone  In  the  passage- 
way, hidden  by  snow,  no  active  force  being 
used  against  him,  and  It  was  held  that  plain- 
tiff was  at  most  but  a  licensee,  and  went  up- 
on defendant's  land  at  his  own  risk. 

In  Converse  v.  Walker,  30  Hun  (N.  Y.)  596, 
where  one  took  refuge  in  a  public  hotel  to 
escape  a  storm,  together  with  others  attend- 
ing a  fair  on  the  adjoining  grounds,  and  the 
piazza  of  the  hotel  above  the  room  In  which 
plaintiff  was  gave  way  by  reason  of  the 
great  weight  upon  it,  Injuring  the  plaintiff, 
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it  was  held  that  there  was  no  actionable  neg- 
ligence on  the  part  of  the  defendant. 

In  Benson  v.  Baltimore  Traction  Co.,  77 
Md.  535,  26  Atl.  973,  20  L.  R.  A.  714,  39  Am. 
St.  Rep.  436,  a  teacher  asked  defendant  for 
permission  to  bring  her  pupils  into  the  ma- 
chinery building  and  show  them  the  working 
of  the  machinery.  The  defendant  consented, 
and  the  teacher  and  pupils  went  by  permis- 
sion of  the  corporation,  to  visit  the  power 
house  and  machinery.  While  so  doing  one 
of  the  children  was  Injured.  It  was  held 
that  they  were  but  mere  licensees,  and  the 
defendant  owed  them  no  duty  whatever  in 
connection  with  keeping  Its  premises  in  a 
reasonably  safe  condition. 

In  Sterger  v.  Van  Sicklen,  132  N.  Y.  499, 
30  N.  E.  967,  16  <L.  R.  A.  610,  28  Am.  St 
Rep.  594,  plaintiff  was  on  premises  adjoin- 
ing her  own,  seeking  her  children,  who  were 
accustomed  to  play  there.  She  was  Injured 
by  the  breaking  of  a  decayed  stairway.  Held 
that  she  could  not  recover  from  the  owner 
of  such  premises,  on  the  ground  that  he  neg- 
ligently permitted  the  stairs  to  remain  In  an 
unsafe  condition,  because,-  she  being  on  the 
premises  without  invitation,  and  as  a  mere 
licensee,  the  owner  owed  her  no  duty  of 
protection. 

In  Helnleln  Boston  R  R  Co.,  147  Mass. 
136,  16  N.  E.  698,  9  Am.  St.  Rep.  676,  It  was 
held  that,  If  a  person  enters  a  railroad  sta- 
tion in  the  evening  to  take  a  train,  and,  aft- 
er finding  that  the  last  train  has  gone,  re- 
mains therein  for  his  own  convenience  sev- 
eral minutes  longer,  during  which  the  sta- 
tion master,  the  usual  closing  time  having 
arrived,  puts  out  the  lights,  he  becomes  at 
most  a  mere  licensee,  and  cannot  recover 
for  Injuries  sustained  in  leaving  the  station 
by  reason  of  the  extinguishment  of  the 
lights.  The  court  says:  "In  order  that  It 
may  be  held  that  thereafter  the  defendant 
owed  any  duty  to  him,  it  should  be  shown, 
not  merely  that  It  or  its  servant  acquiesced 
in  his  remaining,  and  permitted  It,  when  his 
only  possible  business  had  been  concluded, 
but  that  it  was  in  accordance  with  their  In- 
vitation, or  with  the  intention  and  design 
with  which  the  waiting  room  was  prepared 
to  be  used." 

In  Metcalfe  v.  Cunard  Steamship  Co.,  147 
Mass.  6G,  16  N.  E.  701,  a  person,  wishing  to 
consult  a  surgeon,  whom  be  erroneously  sup- 
posed to  be  attached  to  a  foreign  steamship, 
about  bringing  his  family  to  this  country, 
went  to  its  wharf  on  a  day  of  the  week  other 
than  that  when  It  was  open  to  the  public  In 
the  gatekeepers'  discretion.  Upon  finding  the 
gate  open  he  went  in  with  a  companion, 
without  objection,  and  reached  her  deck  by 
freight  gangway.  There  a  supposed  officer 
met  them,  who  said,  "Well,  gentlemen?"  and 
who,  after  the  reply,  "Good  day;  please  di- 
rect us  to  the  doctor's  cabin,"  pointed  along 
a  covered  passageway,  saying,  "Go  along 
that  passageway,  and  It  la  a  little  beyond 


Digitized  by 


16 


120  SOUTHWESTERN  REPORTER. 


the  end  of  It"  Thereupon  he  followed  his 
companion  along  the  passageway,  and  as  he 
was  emerging  therefrom,  he  turned  his  head, 
and  almost  immediately  was  struck  in  the 
back  and  knocked  into  the  hold  by  a  bag  of 
flour  about  to  be  lowered  through  an  adjoin- 
ing hatch  at  which  the  vessel  was  being 
loaded.  It  was  held  that  the  plaintiff  was  a 
mere  licensee,  if  not  a  trespasser,  and  that 
he  could  not  recover  of  the  owner  of  the  ves- 
sel for  injuries  thus  sustained. 

In  Evansvllle  v.  Griffin,  100  Ind.  221,  50 
Am.  Rep.  783,  it  was  held  that  where  one 
merely  permits  others,  for  their  own  ac- 
commodation, to  pass  over  bis  lands,  be  is  un- 
der no  legal  duty  to  keep  them  free  from 
pitfalls  or  obstructions  which  may  result  In 
injury.  The  court  in  said  case  says:  "The 
owner  of  premises  Is  nnder  no  legal  duty  to 
keep  them  free  from  all  pitfalls  or  obstruc- 
tions for  the  accommodation  of  persons  who 
go  upon  or  over  them  merely  for  their  own 
convenience  or  pleasure,  even  where  this  is 
done  with  his  permission.  In  such  case  the 
licensee  goes  there  at  his  own  risk,  as  has 
often  been  said,  and  enjoys  the  license  with 
its  concomitant  perils." 

In  Severy  v.  Nickerson,  120  Mass.  306,  21 
Am.  Rep.  514,  a  laborer,  employed  in  loading 
Ice  on  board  a  vessel  from  the  wharf,  after 
finishing  the  work,  went  on  board  the  vessel 
for  the  gratification  of  his  curiosity,  and 
there  fell  down  an  open  hatchway  and  broke 
his  leg.  It  was  held  that  he  was  a  mere  li- 
censee, and  that  the  owners  of  the  vessel 
were  not  liable  for  the  injury. 

In  Sweeny  v.  Railroad,  10  Allen  (Mass.) 
372,  87  Am.  Dec.  644,  the  court  says:  "So 
a  licensee,  who  enters  on  premises  by  permis- 
sion only,  without  any  enticement,  allure- 
ment, or  inducement  being  held  out  to  him 
by  the  owner  or  occupant,  cannot  recover 
damages  for  Injuries  caused  by  obstructions 
or  pitfalls.  He  goes  there  at  his  own  risk, 
and  enjoys  the  license  subject  to  its  con- 
comitant perils." 

In  Parker  v.  Portland  Publishing  Co.,  69 
Me.  173,  31  Am.  Rep.  262,  a  person  went  to  a 
newspaper  office  to  have  a  notice  inserted  in 
the  paper.  Being  very  late  at  night,  the  count- 
ing room  on  the  first  floor  was  closed,  and 
the  plaintiff  attempted  to  go  upstairs  to  the 
editorial  room.  The  hallway  being  dark, 
plaintiff  fell  into  an  elevator  shaft.  The 
court  held  that  ordinary  care  and  diligence 
must  be  used  to  keep  business  places,  and  the 
usual  passageways  to  them,  safe  for  the  ac- 
cess of  all  persons  coming  to  them  at  all  rea- 
sonable hours,  by  their  invitation,  express  or 
implied,  or  for  any  purpose  beneficial  to 
them;  but  that  no  duty  is  owed  to  a  mere 
licensee;  and  that  the  plaintiff  in  this  case 
in  going  to  the  portion  of  defendant's  build- 
ing in  question  was  a  mere  licensee,  and  that 
no  duty  was  owed  him. 

In  Farls  v.  Hoberg,  134  Ind.  269,  33  N.  E. 
1028,  39  Am.  St.  Rep.  261,  plaintiff  went  into 


defendant's  store  without  invitation  npon 
the  part  of  the  defendant,  and  solely  on 
plaintiffs  own  business,  and  fell  into  an  ele- 
vator shaft  It  was  held  that  the  defendant 
could  not  be  held  liable  for  negligence,  as 
plaintiff  could  only  be  regarded  as  a  licensee. 
The  court  says:  "The  owner  or  occupant  of 
premises  is  not  under  any  legal  duty  to  keep 
them  free  or  safe  from  the  danger  of  ob- 
struction, pitfalls,  excavations,  trapdoors  or 
openings  in  floors  for  persons  who  go  upon, 
into,  or  through  the  premises,  not  by  Ms  in- 
vitation, express  or  implied,  but  for  their 
own  pleasure  or  convenience,  though  by  his 
acquiescence  or  permission,  and  who,  there- 
fore, are  mere  licensees.   Such  a  person  en- 
joys a  license  subject  to  the  attendant  risks. 
*   *   *  Judge  Charles  A.  Ray,  formerly  of 
this  court  in  his  excellent  work  on  negli- 
gence of  imposed  duties,  says:   'The  keeper 
of  a  public  place  of  business  is  bound  to  keep 
his  premises,  and  the  passageways  leading 
to  and  from  them,  in  a  safe  condition,  and 
use  ordinary  care  to  avoid  accidents  or  In- 
Jury  to  those  properly  entering  upon  his 
premises  on  business.  But  this  rule  only  ap- 
plies to  such  parts  of  the  building  as  are  a 
part  of,  or  used  to  gain  access  to,  or  consti- 
tute a  passageway  to  and  from,  the  business 
portion  of  the  building,  and  not  to  such  parts' 
of  the  building  as  are  used  for  the  private 
purpose  of  the  owner,  unless  the  party  injur- 
ed has  been  induced  by  invitation  or  allure- 
ment of  the  owner,  express  or  implied,  to  en- 
ter therein.' " 

In  Pierce  v.  Whitcomb,  48  Vt  127,  21  Am. 
Rep.  120,  plaintiff  and  defendant  were  farm- 
ers. Plaintiff  went  to  defendant's  late  in  the 
evening  to  buy  six  bushels  of  oats.  Defend- 
ant had  no  oats  to  sell,  but  yielding  to  plain- 
tiff's importunity,  he  consented  to  sell  him 
the  oats  to  accommodate  him.  Defendant  al- 
ways kept  his  granary  locked,  but  be  obtain- 
ed the  key,  and  went  with  the  plaintiff  to  the 
upper  floor  to  the  granary,  where  the  oats 
were ;  and,  while  defendant  stepped  back  to 
get  a  measure,  plaintiff  walked  about  the 
floor  in  the  dark,  and  fell  through  an  aper- 
ture and  was  injured.  Held  that  he  was  a 
mere  licensee,  and  could  not  recover.  The 
St  'Louis  Court  of  Appeals,  In  passing  upon 
this  case  when  before  that  court  on  first  ap- 
peal, delivered  a  most  learned  and  exhaust- 
ive opinion,  reviewing  many  of  the  leading 
cases  In  this  country  treating  of  this  sub- 
ject and  reached  the  same  conclusion  we 
have  here  reached.  See  106  Mo.  App.  418, 
80  S.  W.  332. 

The  record  in  the  case  now  is  not  material- 
ly different  from  what  It  was  when  the  case 
was  before  the  Court  of  Appeals,  except  the 
amended  petition  injected  into  it  the  act  of 
1891,  hereinbefore  discussed,  and  an  attempt 
to  show  the  toilet  was  maintained  for  the 
use  of  the  firm's  customers,  and  that  all  such 
had  the  right  to  use  it  whenever  they  saw 
proper  to  do  so  without  license.  That  quea- 
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Hon  we  must  also  decide  against  appellant 
We,  therefore,  bold  that  appellant  did  not 
have  the  legal  right  to  use  the  toilet  at  the 
tune  he  was  Injured,  and  consequently  there 
was  no  duty  resting  upon  respondent  to  keep 
the  passageway  In  safe  condition  in  so  far 
as  appellant  is  concerned.  The  one  Is  the 
corollary  of  the  other.  The  permission 
granted  was  but  a  naked  license,  and  appel- 
lant used  It  at  his  peril. 

In  my  opinion  the  judgment  was  for  the 
right  party,  and  should  be  affirmed. 

VALLIANT,  C.  J.,  and  FOX,  J.,  concur  in 
toto.  All  concur  in  paragrapns  1,  2,  and  S  of 
this  opinion.  All  concur  In  paragraph  4,  ex- 
cept LAMM,  J.,  who  stands  dubitans.  As 
to  paragraph  5  a  majority  concur  with 
LAMM,  J.,  in  a  separate  opinion  preceding 
this. 


STATE  t.  PIPKIN. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

L  Raps  (f  57*)— Fact  of  Prosecutrix  being 
Unharmed— Question  fob  Jury. 

la  a  prosecution  for  carnally  knowing  an 
unmarried  female,  evidence  as  to  prosecutrix  be- 
ing unmarried  held  sufficient  to  submit  the  ques- 
tion to  the  jury.. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  I  57.*] 

2.  Criminal  Law  (I  730*)— Trial— Argument 

of  Prosecuting  Attorney. 

Though,  in  a  prosecution  for  carnally  know- 
ing an  unmarried  female  of  previous  chaste 
character,  between  14  and  18  years  of  age,  pros- 
ecutrix did  not  testify  directly  that  defendant 
was  the  father  of  her  child,  her  testimony  that 
she  had  never  had  intercourse  with  any  one  else, 
if  believed,  showed  that  such  was  the  case,  and 
reversible  error  could  not  be  based  on  the  fail- 
ore  of  the  court  to  rebuke  the  prosecuting  at- 
torney for  stating  in  his  closing  argument  that 
■be  testified  defendant  was  the  author  of  her 
ruin,  and  the  father  of  her  child. 

[Ed.  Note.— For  other  cases,  Bee  Criminal  Law, 
Cent.  Dig.  |  1693 ;  Dec.  Dig.  §  730.*] 

8.  Criminal  Law  (J  553*)— Credibility  of 
Withesses— Question  for  Jury. 

It  does  not  follow  because  only  one  witness 
testified  to  the  offense,  and  four  or  five  others 
testified  to  a  state  of  facts  tending  to  prove  no 
offense  was  committed,  that  the  jury  was  bound 
to  believe  the  testimony  of  the  majority  of  the 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  1252;  Dec.  Dig.  {  553.*] 

A  Criminal  Law  (I  554*) — Credibility  of 

Prosecuting  Witnesses. 
That  the  prosecuting  witness  may  have  been 
mistaken  as  to  the  date  of  the  offense  would 
sot  invalidate  her  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1255,  1256;  Dec.  Dig.  |  554.*] 

8.  Criminal  Law  (I  1159*)— Review  of  Ev- 
idence in  Record. 

It  is  the  province  of  the  appellate  court  to 
review  the  record;  and,  if  there  is  substantial 
testimony  which  will  support  the  verdict,  it 
should  not  be  disturbed,  on  the  ground  that  the 
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weight  of  the  testimony  seems  to  conflict  with 
the  jury's  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {§  3074-3083;  Dec  Dig.  {  1159.*] 

6.  Rape  (f  51*)— Evidence— Sufficiency  to 
Sustain  Conviction. 

In  a  prosecution  for  carnally  knowing  an 
unmarried  female  of  previously  chaste  character 
between  the  ages  of  14  and  18,  evidence  held 
sufficient  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  88  71-77;  Dec.  Dig.  {  61.*] 

Appeal  from  Circuit  Court  Texas  County ; 
L.  B.  Woodslde,  Judge. 

Robert  Pipkin  was  convicted  of  carnally 
knowing  an  unmarried  female  of  previously 
chaste  character  between  14  and  18  years  of 
age,  and  he  appeals.  Affirmed. 

The  defendant  has  brought  this  case  to 
this  court  by  appeal  from  a  judgment  of  the 
circuit  court  of  Texas  county,  convicting  him 
of  carnally  knowing  an  unmarried  female  of 
previously  chaste  character,  between  the  ages 
of  14  and  18  years.  The  information  sub- 
stantially charges  that  Robert  Pipkin  was 
over  the  age  of  16  years,  and  that  he  unlaw- 
fully and  feloniously  had  carnal  knowledge 
of  one  Sarah  Ellen  Bailey,  an  unmarried  fe- 
male, of  previously  chaste  character,  be- 
tween 14  and  16  years  of  age;  that  is  to 
say,  of  the  age  of  15  years.  To  this  infor- 
mation defendant  entered  his  plea  of  not 
guilty,  and  the  trial  proceeded.  The  tes- 
timony developed  at  the  trial  upon  the  part 
of  the  state  tended  to  prove  that  Ellen  Bailey 
lived  with  her  father  on  Elk  creek  in  Texas 
county,  Mo.;  that  prosecutrix  and  defend- 
ant had  known  each  ,  other  from  childhood, 
and  In  May,  1906,  defendant  began  calling 
at  her  home,  and  accompanying  her  to  prayer 
meeting.  On  the  second  Sunday  evening  in 
June,  1906,  defendant  escorted  prosecutrix  to 
the  Box,  schoolhouse,  where  prayer  meeting 
was  being  conducted,  and  after  the  services 
closed  they  started  to  the  home  of  prosecu- 
trix, accompanied  by  a  number  of  other  per- 
sons. In  returning  to  their  home  it  was  nec- 
essary to  pass  through  a  hollow,  up  a  hill, 
and  along  a  place  where  there  is  a  bend  or 
turn  in  the  road.  When  the  other  persons, 
who  were  in  front  of  prosecutrix  and  defend- 
ant reached  this  bend  in  the  road,  and  as 
they  were  passing  same,  defendant  and  prose- 
cutrix stopped  In  the  hollow,  and  had  sexual 
Intercourse.  Defendant  continued  his  atten- 
tions to  prosecutrix,  and  In  July  following 
their  Illicit  act  was  repeated.  Counsel  ob- 
jected to  evidence  of  further  acts,  and  was 
sustained.  On  the  7th  day  of  May,  1907, 
prosecutrix  gave  birth  to  a  child.  At  the 
time  of  those  improper  relations  prosecutrix 
was  15  years  old  and  defendant  was  over 
the  age  of  16  years.  Prosecutrix  testified 
that  no  one  except  defendant' had  ever  had 
Intercourse  with  her,  and  that  on  occasions 
other  than  the  one  when  her  deflowering  oc- 
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cnrred  defendant  had  accompanied'  her  along 
the  same  road,  and  when  practically  the  same 
crowd  was  with  them.  Emmet  Tate,  Dr.  C. 
W.  Harmond,  J.  W.  Dickers*) n,  E.  W.  Seen, 
John  Tate,  George  Robertson,  and  M.  Morgan 
all  testified  that  they  were  near  neighbors, 
and  bad  been  acquainted  with  prosecutrix 
for  several  years,  and  that  her  general  repu- 
tation for  chastity  was  good  prior  to  this 
trouble.  There  was  also  testimony  tending 
to  show  that  Ellen  Bailey  was  an  unmarried 
female  at  the  time  it  is  alleged  the  offense 
was  committed.  On  the  part  of  the  defend- 
ant Mrs.  OUie  Morris,  Albert  Jackson,  Clint 
Owens,  Mrs.  Dora  Owens,  and  Mrs.  Nannie 
Morris  all  testified  that  they  attended  prayer 
meeting  at  the  Box  schoolhouse  on  the  first 
Sunday  evening  In  June,  1906,  and  that  on 
this  occasion,  and  on  the  return  trip  home, 
they  were  in  a  crowd  with  defendant  and 
prosecutrix  when  passing  along  the  road 
where  prosecutrix  testified  she  and  defendant 
first  had  intercourse,  and  that  on  this  occa- 
sion defendant  accompanied  the  prosecutrix, 
that  some  of  the  party  was  In  front,  and 
some  in  the  rear  of  defendant  and  prosecu- 
trix, all  being  in  close  proximity  of  each  oth- 
er, and  that  defendant  and  prosecutrix  did 
not  stop  In  the  hollow,  and  that  nothing  of 
the  nature  described  by  prosecutrix  took 
place  on  that  occasion,  and  that  this  was  the 
only  time  when  they  passed  this  place  in 
company  with  defendant  and  prosecutrix. 
They  also  testified,  as  did  other  witnesses, 
that  the  reputation  of  the  prosecutrix  for 
virtue  and  chastity  was  bad,  while  defend- 
ant's reputation  for  honesty,  truthfulness, 
and  virtue  was  good.  These  witnesses  all 
stated  the  respective  positions  of  the  various 
parties  with  reference  to  each  other  on  that 
occasion  of  two  years  past,  yet  on  cross-exam- 
ination they  were  unable  to  state  who  else 
was  at  the  prayer  meeting,  who  conducted 
the  same,  or  where  they  were  at  other  times. 
They  also  testified  that  there  was  nothing 
happened,  on  the  occasion  referred  to,  to  es- 
pecially attract  their  attention  thereto,  or 
to  cause  their  memory  to  be  so  charged  with 
reference  thereto.  Lula  Bryant  testified  that 
on  the  second  Sunday  in  June,  1906,  she  met 
defendant  at  Sunday  school,  and  that  she 
and  he  went  from  there  to  the  home  of  her 
grandfather,  where  defendant  remained  with 
her  until  about  8  p.  m.,  and  that  defendant 
is  still  showing  her  marked  attentions.  De- 
fendant denied  having  ever  had  intercourse 
with  prosecutrix,  but  admitted  accompany- 
ing her  to  the  schoolhouse  and  back  home  on 
the  first  Sunday  evening  in  June,  1906,  but 
denied  being  with  her  on  the  second  Sun- 
day in  June,  as  testified  to  by  her.  At  the 
close  of  the  evidence  the  court  fully  instruct- 
ed the  jury  upon  every  subject  connected 
with  the  commission  of  the  offense  to  which 
the  testimony  was  applicable.  The  cause  be- 
ing submitted  to  the  Jury,  they  returned  their 
verdict,  finding  the  defendant  guilty  as  Charg- 


ed in  the  information,  and  assessed  his  pun- 
ishment at  three  months'  imprisonment  in 
the  county  Jail.  Timely  motions  for  new 
trial  and  In  arrest  of  Judgment  were  filed, 
and  by  the  court  taken  up  and  overruled. 
Judgment  was  entered  In  accordance  with  the 
verdict,  and  from  this  Judgment  the  defend- 
ant prosecuted  this  appeal,  and  the  record 
is  now  before  us  for  consideration. 

Lamar  &  Lamar,  for  appellant  Elliott  W. 
Major,  Atty.  Gen.,  and  C.  Q.  Revelle,  Asst. 
Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  as  disclosed  by  the 
record,  which  are  relied  upon  by  the  appel- 
lant as  grounds  for  the  reversal  of  this  Judg- 
ment, may  thus  be  briefly  stated:  First, 
that  the  state  failed  to  prove  that  the  prose- 
cutrix, Ellen  Bailey,  was  an  unmarried 
woman;  second,  that  the  court  erred  in  re- 
fusing to  rebuke  the  prosecuting  attorney 
for  the  state  for  improper  language  used  by 
him  in  the  closing  argument,  by  making 
statements  to  the  Jury  concerning  facta 
which  were  not  In  evidence;  third,  that  the 
evidence  developed  upon  the  trial  of  this 
cause  was  insufficient  to  support  the  verdict 
and  finding  of  the  jury,  and  that  the  verdict 
as  returned  by  the  Jury  was  manifestly  the 
result  of  passion  and  prejudice. 

1.  It  is  Insisted  by  learned  counsel  for  ap- 
pellant that  there  was  no  evidence  that  pros- 
ecutrix was  at  the  time  of  the  alleged  of- 
fense an  unmarried  female.  It  is  sufficient 
to  say  as  to  this  Insistence  that  we  have 
carefully  analyzed  the  disclosures  of  the  rec- 
ord as  applicable  to  this  suDJect;  and,  while 
It  may  be  said  that  the  testimony  may  h.ave 
been  made  more  satisfactory,  yet  we  are  un- 
able to  agree  with  learned  counsel  that  there 
was  not  ample  evidence  to  submit  that  ques- 
tion to  the  jury.  Solomon  Blessing,  a  wit- 
ness for  the  defendant,  who  for  a  number  1 
of  years  resided  within  one-half  mile  of 
prosecutrix,  and  had  known  her  well  during 
that  time,  testifying  upon  this  subject,  said: 
"Q.  Ella  Bailey  is  not  married,  is  she?  A. 
I  reckon  not,  sir;  if  she  is,  I  never  heard 
it"  It  further  appears  that  the  prosecutrix 
was  a  member  of  her  father's  household,  j 
and  living  with  him  bearing  the  name  of , 
Ellen  Bailey.  It  also  appears  from  other  dis- 
closures  of  the  record  that  Ellen  Bailey  re- 
ceived from  defendant  as  well  as  others, 
such  attentions  as  would  attend  a  courtship- : 
of  a  young  lady  who  is  not  married.  The 
prosecutrix  testified  that  the  defendant  fre- 
quently called  at  her  home,  and  accompanied 
her  to  public  places.  It  also  appears  from 
the  disclosures  of  the  record  that  the  prose- 
cutrix testified  that  she  had  never  had  in- 
tercourse with  any  one  except  the  defendant 
This,  at  least  is  a  strong  circumstance  tend- 
ing to  show  that  she  was  unmarried.  It  also 
appears  that  her  father's  name  was  Bailey, 
and  that  her  name  was  Bailey.  During  the 
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progress  of  the  trial  she  was  frequently  re- 
ferred to  by  counsel,  as  well  as  the  witness- 
es, as  "Hiss  Bailey,"  "Bailey's  daughter," 
"the  Bailey  girl,"  and  "the  little  girl."  Wit- 
ness Jackson  referred  to  her  as  "Miss 
Bailey." 

In  State  v.  Back,  43  Mo.  App.,  loc.  clt 
447,  In  discussing  the  elements  of  the  offense 
In  that  case,  the  court  used  this  language: 
The  Information  would  undoubtedly  have 
been  clearer  and  better  If  it  had  charged  in 
direct  language  that  Miss  Llnnle  Evans  was 
a  single  woman;  but  the  employment  of 
the  word  'Miss,'  which  Is  commonly  used  to 
designate  a  woman  who  has  never  been  mar- 
ried, does  state  that  fact  at  least  inferenti- 
al^." In  the  case  of  State  v.  Reed,  153  Mo. 
451,  55  S.  W.  74,  it  was  insisted,  as  in  the 
case  at  bar,  that  there  was  no  sufficient 
proof  that  the  female  who  was  charged  to 
have  been  seduced  was  an  unmarried  wo- 
man. Judge  Burgess,  in  speaking  for  this 
court,  ruled,  and  correctly  so,  that  It  was 
essential  in  that  case,  in  order  to  warrant 
a  conviction,  to  prove  that  the  female  charg- 
ed to  have  been  seduced  was  unmarried. 
However,  hi  further  discussing  the  proposi- 
tion, be  announced  the  rule  that  it  was  not 
absolutely  necessary  that  such  fact  be  shown 
by  direct  and  positive  evidence,  but,  like 
any  other  fact,  it  may  be  shown  by  facts 
and  circumstances  detailed  In  evidence;  and 
In  that  case  there  was  no  positive  or  direct 
proof  that  the  female  was  unmarried,  yet  it 
was  held  that  the  facts  and  circumstances 
disclosed  by  the  record  were  sufficient  to 
warrant  the  jury  in  reaching  the  conclusion 
that  she  was  an  unmarried  female.  So  we 
say  in  this  case,  taking  the  entire  disclosures 
of  the  record,  and  in  the  absence  of  any  tes- 
timony to  the  contrary,  the  facts  and  cir- 
cumstances as  shown  by  the  evidence  in  this 
cause  were  entirely  sufficient  to  warrant 
the  jury  in  finding  that  Ellen  Bailey  was, 
at  the  time  of  the  alleged  commission  of  the 
offense,  an  unmarried  female. 

2.  It  is  next  insisted  that  the  court  erred 
In  refusing  to  rebuke  William  L.  Hlett,  the 
acting  prosecuting  attorney  for  the  state,  for 
nslng  improper  language  In  his  closing  argu- 
ment to  the  jury.  The  prosecuting  attorney 
in  his  closing  argument  employed  this  lan- 
guage: "Ellen  Bailey,  the  prosecuting  wit- 
ness, testified  before  yon  that  the  defendant 
Is  the  author  of  her  ruin,  and  the  father  of 
her  child."  To  these  remarks  In  the  closing 
argument  of  the  prosecuting  attorney  the  de- 
fendant objected,  and  duly  preserved  his 
exceptions  to  the  making  of  such  remarks. 
The  court  did  not  undertake  to  rebuke  the 
prosecuting,  attorney.  Learned  counsel  for 
appellant  insists  that  this  constitutes  such 
error  aa  would  authorize  the  reversal  of 
this  judgment.  In  treating  of  this  insistence 
It  is  essential  that  we  determine  what  Ellen 
Bailey  did  testify  to  concerning  this  subject 
Without  objection  upon  the  part  of  the  de- 
fendant she  testified  that  she  had  never  had 


intercourse  with  any  other  man  except  the 
defendant  Robert  Pipkin.  This  testimony 
was  not  excluded,  but  the  additional  ques- 
tion was  asked  Ellen  Bailey  as  to  whether 
or  not  Robert  Pipkin  was  the  father  of  that 
child,  and  she  answered,  "Yes,  sir."  This 
question  and  answer  was  objected  to  by  the 
defendant,  and  the  objection  was  sustained, 
and  the  question  and  answer  excluded.  Now, 
while  It  is  true  that  the  prosecuting  attorney 
should  not  have  stated  to  the  Jury  In  terms 
that  Ellen  Bailey  testified  that  the  defendant 
was  the  father  of  her  child,  for  the  reason 
that  that  testimony  had  been  excluded  by 
the  court,  but,  as  to  the  statement  by  the 
prosecuting  attorney  that  "the  defendant  is 
the  author  of  her  ruin"  her  testimony  fully 
warranted  that  Inference,  and,  so  far  as  the 
statement  that  the  defendant  was  the  father 
of  ber  child,  while  she  was  not  permitted  to 
state  that  he  was  the  father  of  her  child, 
her  testimony  in  which  she  says  no  other 
man  ever  had  Intercourse  with  her  except 
the  defendant  Robert .  Pipkin,  followed  by 
the  evidence  that  subsequently  she  gave 
birth  to  a  child,  is.  In  effect,  stating  that  he 
was  the  father  of  her  child;  and  had  the 
prosecuting  attorney  directed  his  argument 
along  that  line,  giving  the  testimony  which 
was  admitted  without  objection,  and  show- 
ing that  there  is  no  escape  from  the  conclu- 
sion, if  that  was  true,  that  the  defendant 
was  the  father  of  her  child  and  the  author  of 
her  ruin,  manifestly  it  would  have  been  a 
legitimate  and  proper  argument.  Hence  It 
follows  that  the  only  complaint  against  the 
argument  of  the  prosecuting  attorney,  and  to 
which  any  objection  could  be  urged,  was  the 
fact  that  he  stated  that  Ellen  Bailey  had  tes- 
tified that  the  defendant  was  the  father  of 
her  child,  which  In  so  many  words  she  did 
not  testify  to,  but,  hi  effect,  did  testify  to 
that  fact.  Now  while  we  fully  Indorse  the 
repeated  admonitions  by  this  court  to  prose- 
cuting officers  of  the  necessity  of  confining 
their  arguments  to  the  record  made  In  tho 
trial  of  the  cause,  yet,  after  a  most  careful 
and  thorough  consideration  of  the  complaint 
made  in  this  case  that  the  prosecuting  attor- 
ney improperly  stated  to  the  Jury  that  Ellen 
Bailey  had  In  terms  testified  that  the  defend- 
ant was  the  father  of  her  child,  we  have 
reached  the  conclusion  that  It  was  not  such 
error  as  would  warrant  this  court  In  revers- 
ing this  judgment.  As  before  indicated  in 
this  opinion,  while  the  court  did  exclude  the 
testimony  of  Ellen  Bailey  in  the  terms  used 
In  answer  to  a  question  that  the  defendant 
was  the  father  of  her  child,  yet  there  still 
remains  the  testimony  of  Ellen  Bailey,  which 
was  not  excluded,  which,  in  effect.  If  be- 
lieved by  the  jury,  did  show  that  the  defend- 
ant was  the  father  of  her  child.  If  her  tes- 
timony was  true  that  no  one  else  had  had 
sexual  Intercourse  with  her  but  the  defend- 
ant, and  subsequent  to  such  intercourse  this 
child  was  born,  there  Is  no  escape  from  the 
conclusion  that  the  defendant  must  have 
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been  the  father  of  that  child.  Again,  it  may 
be  said  that  this  was  a  trial  before  the  jury, 
and  they  were  fully  aware  as  to  what  testi- 
mony was  admitted  and  the  testimony  that 
was  excluded.  Considering  the  disclosures 
of  the  record  altogether,  we  repeat  that  the 
remarks  of  the  prosecuting  attorney  in  his 
closing  argument  do  not  constitute  such  er- 
ror as  would  authorize  this  court  to  reverse 
the  Judgment 

3.  This  brings  us  to  the  consideration  of 
the  final  Insistence  of  learned  counsel  for 
appellant  that  the  evidence  developed  upon 
the  trial  is  Insufficient  to  support  the  ver- 
dict of  the  Jury.  In  the  consideration  of  this 
contention  we  have  read  in  detail  all  of  the 
testimony  disclosed  by  the  record,  and  find 
that  this  case  Is  not  unlike  numerous  oth- 
er cases ;  that  there  ls<  simply  a  conflict  of 
testimony.  The  prosecuting  witness  testified, 
clearly  and  positively,  to  a  state  of  facts 
which,  if  the  Jury  believed,  fully  warranted 
the  conclusion  reached  by  them.  The  defend- 
ant introduced  numerous  witnesses  who  tes- 
tified that  they  were  along  with  the  prosecut- 
ing witness  and  the  defendant  on  the  occa- 
sion supposed  to  be  the  one  when  the  offense 
was  committed,  that  they  had  opportunities 
for  observing  the  defendant  and  prosecuting 
witness,  and  that  they  failed  to  see  the  com- 
mission of  any  acts  between  the  defendant 
and  the  prosecuting  witness  which  would 
constitute  the  offense  charged.  In  other 
words,  on  the  occasion  they  referred  to 
they  did  not  see  the  commission  of  this 
offense,  yet,  on  the  other  hand,  the  pros- 
ecuting witness  says  that  it  was  commit- 
ted. It  1b  somewhat  significant  that  upon 
cross-examination  of  the  witnesses  for  the 
defendant  they  were  unable  to  state  the 
names  of  any  other  persons  that  attended 
prayer  meeting,  nor  were  they  able  to  state 
as  to  where  they  were  at  various  other  times. 
They  also  stated  that  nothing  happened  on 
the  occasion  supposed  to  be  the  time  when 
this  offense  was  committed  to  especially  at- 
tract their  attention  thereto,  or  to  cause 
their  memories  to  be  so  charged  with  refer- 
ence to  the  same.  The  defendant,  while  he 
admitted  that  he  accompanied  the  prosecut- 
ing witness  to  the  schoolbouse  and  back  home 
on  the  first  Sunday  evening  in  June,  1906, 
denied  being  with  her  on  the  second  Sunday 
in  June,  as  testified  to  by  her,  and  also  de- 
nied that  he  had  ever  had  intercourse  with 
the  prosecutrix.  There  were  other  witnesses 
who  testified  that  pp  to  the  time  of  the  com- 
mission of  this  alleged  offense  they  had  never 
heard  anything  against  the  reputation  of  the 
prosecuting  witness.  This  case,  like  numer- 
ous others,  simply  presents  a  conflict  of  tes- 
timony, and  It  is  exclusively  the  province  of 
the  Jury,  where  there  Is  substantial  testimony 
establishing  the  commission  of  the  offense 
and  other  testimony  conflicting  with  it,  to 
settle  in  their  deliberations  such  conflict 
Should  this  court  hold  that  the  testimony  as 
disclosed  by  the  record  was  insufficient  to 


support  the  verdict  it  would,  in  effect  usurp 
the  province  of  the  Jury,  and  simply  say  that 
the  jury  should  not  have  believed  the  testi- 
mony of  the  prosecuting  witness,  but  should 
have  been  controlled  by  the  testimony  of  the 
witnesses  Introduced  by  the  defendant  which 
tended  to'  show  that  there  was  no  offense 
committed.  This  we  are  unwilling  to  do. 
This  cause  was  tried  by  the  court  and  jury 
In  the  county  where  the  offense  was  alleged 
to  have  been  committed.  The  court  and  jury 
had  before  them  the  witnesses,  with  far  bet- 
ter opportunities  of  observing  the  witnesses 
while  testifying,  determining  their  credibility 
and  the  weight  to  be  attached  to  their  tes- 
timony. It  does  not  follow  that  because  only 
one  witness  testified  to  the  essential  facts 
necessary  to  constitute  the  offense,  and  four 
or  five  others  testified  to  a  state  of  facts 
tending  to  prove  that  no  offense  was  com- 
mitted, the  jury  was  bound  to  believe  the 
testimony  of  the  majority  of  the  witnesses, 
but  It  was  their  province  to  observe  them  and 
weigh  their  testimony.  In  many  Instances 
the  testimony  of  one  witness  is  of  far  greater 
value  than  the  testimony  of  a  half-dozen  oth- 
ers. 

Our  attention  is  directed  by  counsel  to  nu- 
merous cases  in  which  the  court  held  that  the 
testimony  was  insufficient  An  examination 
of  those  cases  will  demonstrate  that  they 
are  unlike  the  case  at  bar.  In  those  cases 
the  witnesses  were  so  thoroughly  impeached 
by  contradictory  statements  made  outside  of 
court  that  this  court  was  convinced  that  the 
testimony  of  the  witnesses  which  had  been  so 
completely  Impeached  ought  not  to  be  made 
the  basis  of  a  Judgment  of  conviction.  That 
is  not  this  case.  The  prosecuting  witness 
simply  details  her  testimony,  testifying  that 
certain  acts  were  committed  by  the  defend- 
ant on  certain  occasions;  and,  as  to  the 
particular  date,  the  prosecuting  witness  might 
have  been  mistaken  as  to  that  but  that  would 
not  invalidate  her  entire  testimony.  On  the 
other  hand,  the  witnesses  for  the  defendant 
testified  to  a  certain  state  of  facts,  the  tend- 
ency of  which  establishes  the  innocence  of 
the  defendant  As  has  been  repeatedly  ruled 
by  this  court  the  appellate  court  should  not 
usurp  the  province  of  the  Jury,  and  under- 
take to  retry  a  case  upon  the  evidence  as 
disclosed  by  the  record.  It  is  the  province  of 
the  appellate  court  to  review  the  record; 
and,  if  there  is  substantial  testimony  which 
will  support  the  verdict  it  should  not  be 
disturbed  on  the  ground  that  the  weight  of 
testimony  seems  to  be  in  conflict  with  the 
conclusion  as  reached  by  the  jury.  In  this 
case,  as  before  stated,  the  Jury  had  the  wit- 
nesses before  them,  and  doubtless  applied 
all  the  tests  of  determining  their  credibility 
and  weight  to  be  attached  to  their  testimo- 
ny, and  they  returned  a  verdict  finding  the 
defendant  guilty.  The  learned-  judge  presid- 
ing at  the  trial  approved  that  verdict  and 
we  see  no  escape  from  the  conclusion,  if  the 
former  rulings  of  this  court  are  to  be  longer 
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followed,  that  such  verdict  should  not  be 
disturbed  upon  'the  ground  that  there  Is  a 
conflict  In  the  testimony,  and  that  more 
witnesses  testified  for  the  defendant  than 
did  for  the  state. 

We  have  indicated  our  views  upon  the 
legal  propositions  disclosed  by  the  record; 
and,  finding  no  reversible  error,  the  judg- 
ment of  the  trial  court  should  be  affirmed, 
and  It  is  so  ordered.  All  concur. 


STATE  v.  CLARK. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

Cbiminai.  Law  ($  814*)  —  Triax  —  Instruc- 
tions— Submitting  Issue  Not  Raised  bt 
Evidence. 

In  a  case  wherein  the  crime  was  not  denied 
and  the  only  defense  interposed  was  insanity,  it 
was  reversible  error  to  give  an  instruction  sub- 
mitting; an  issue  as  to  an  attempted  offense,  of 
which  ne  was  convicted,  where  the  evidence  con- 
clusively showed  a  completed  offense  and  did  not 
tend  in  the  slightest  degree  to  show  the  con- 
trary. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  1924;  Dec.  Dig.  f  814.»] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kinsey,  Judge. 

Edward  F.  Clark,  alias  Francis,  was  con- 
victed of  sodomy,  and  he  appeals.  Reversed 
and  remanded. 

Willis  H.  Clark,  for  appellant  Elliott  W. 
Major,  Atty.  Gen.,  and  John  M.  Atkinson, 
Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  On  June  28,  1906,  the  as- 
sistant circuit  attorney  of  the  city  of  St 
Louis  filed  an  information  in  the  circuit 
court  of  said  city,  charging  the  defendant 
with  having  committed  the  crime  of  sodomy 
with  one  Ruby  Alfend,  a  boy  of  the  age  of  12 
years.  Thereafter,  upon  trial  had,  he  was 
found  guilty  of  an  attempt  to  commit  said 
crime,  and  his  punishment  assessed  at  Impris- 
onment in  the  penitentiary  for  a  term  of  five 
years.  Timely  motions  for  a  new  trial  and 
In  arrest  of  judgment  were  filed  by  the  de- 
fendant and,  the  same  having  been  overrul- 
ed, an  appeal  was  taken  to  this  court 

The  facts,  briefly  stated,  are  as  follows: 
Defendant  met  the  Alfend  boy,  who  was  en- 
gaged In  selling  newspapers,  at  the  corner  of 
Sixth  and  Olive  streets,  in  the  city  of  St 
Louis,  on  the  evening  of  June  27,  1906,  and 
directed  him  to  go  into  the  alley  between  Lu- 
cas and  St.  Charles  streets,  and  Broadway 
and  Sixth  street  and  to  wait  there  for  him. 
The  boy  did  as  directed,  and  the  defendant 
soon  followed  him,  and,  as  the  evidence 
shows,  the  crime  was  committed  In  said  al- 
ley. A  private  watchman  discovered  the  pair 
in  the  commission  of  the  act,  and  immediate- 
ly notified  two  policemen,  who  came  to  the 
scene  of  the  crime  and  placed  the  defendant 


and  the  boy  under  arrest.  The  defendant  ap- 
peared to  be  drunk  at  the  time.  He  at  first 
protested  that  he  did  not  do  anything,  and 
then  said  there  were  "two  sides  to  the  case." 
At  the  trial  it  was  shown  that  he  had  been 
drinking  for  a  day  or  two  prior  to  the  date 
of  the  commission  of  the  offense.  The  crime 
was  not  denied,  and  the  only  defense  inter- 
posed was  that  of  insanity. 

It  developed  at  the  trial  that  the-defendant 
was  one  of  eleven  children,  only  four  of 
whom  were  then  living;  that  his  father,  who 
died  a  few  years  previously  at  the  age  of  64, 
was  Incapable  of  attending  to  his  affairs  for 
several  years  prior  to  his  death,  and  was  con- 
siderably an  Imbecile;  that  an  actor  brother 
of  the  defendant  became  violently  insane  at 
the  age  of  38,  and  died  soon  afterwards  in  an 
insane  asylum ;  that  a  sister  of  his  also  be- 
came insane  at  about  the  same  age,  and  was 
still  an  inmate  of  the  city  Insane  asylum  in 
St  Louis,  having  been  there  some  eight 
years ;  that  the  defendant  bore  a  striking  re- 
semblance to  his  father,  as  did  also  the  in- 
sane brother  and  sister  ;  that  he  had  a  liv- 
ing brother  who  was  then  manager  of  a  shoe 
factory,  and  a  sister,  who  was  a  music  teach- 
er. The  aatter  testified  at  the  trial  as  a  wit- 
ness for  the  defendant  Dr.  John  J.  Ryan,  a 
nonexpert  witness,  testified  that  he  had 
known  the  defendant  12  or  14  years,  and  con- 
sidered him  weak  Intellectually.  He  further 
testified  that  from  his  knowledge  of  and  ac- 
quaintance with  the  defendant  he  would  not 
say  that  he  was  an  Insane  man,  but  that  he 
appeared  to  be  really  Insane  when  under  the 
Influence  of  intoxicants,  and  was  then  entire- 
ly Incapable  of  discharging  his  duties  and  ob- 
ligations to  himself  or  his  fellow's.  Dr.  John 
H.  Simon,  an  expert  witness  Introduced  on 
the  part  of  the  defendant  testified  that  he 
had  examined  the  defendant  once,  and  he 
gave  it  as  his  opinion  that  he  was  not  then 
Id  sane.  However,  in  answer  to  a  hypotheti- 
cal question  based  upon  the  facts  in  evidence, 
Including  those  in  relation  to  the  dementia 
of  three  of  the  defendant's  near  relatives  and 
his  own  peculiar  traits  of  character,  the  ex- 
pert stated  that  In  his  opinion  the  defendant 
was  Irresponsible  and  incapable  of  distin- 
guishing between  right  and  wrong  at  the  time 
of  the  commission  of  the  offense.  The  testi- 
mony further  showed  that  the  defendant  was 
a  house  painter  and  had  been  working  at  his 
trade  since  the  time  of  the  alleged  offense, 
and  that  nothing  unusual  bad  been  observed 
In  his  conduct 

There  is  but  one  point  presented  by  this 
appeal,  and  that  Is  as  to  the  correctness  of 
Instruction  No.  3,  given  by  the  court  over  the 
objection  of  the  defendant.  Said  instruction 
reads  as  follows:  "If,  under  the  first  and 
second  Instructions  given  you  above,  you  ac- 
quit the  defendant  of  the  completed  offense 
charged  in  the  Information  as  defined  in  said 
instructions,  then  you  will  consider  whether 
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or  not,  under  the  evidence  In  this  case,  of 
which  you  are  the  sole  judges,  the  defendant 
Is  guilty  of  an  attempt  to  commit  said  of- 
fense, and  In  this  connection  the  court  In- 
structs you  as  follows:  If  you  believe  and 
find  from  the  evidence  In  this  case,  In  the 
light  of  the  court's  instructions,  that  at  the 
city  of  St  Louis,  in  the  state  of  Missouri,  on 
or  about  the  27th  day  of  June,  1906,  or  at 
any  time  within  three  years  next  before  the 
filing  of  said  information,  the  defendant,  Ed 
ward  F.  Clark,  alias  Francis,  did  then  and 
there  willfully,  that  is  to  say,  intentionally, 
feloniously,  and  against  the  laws  of  nature, 
attempt  to  copulate  or  to  have  Intercourse 
with  the  body  of  the  said  Ruby  Alfend,  In 
the  manner  defined  in  Instructions  1  and  2, 
given  above,  and  In  such  attempt  did  any  act 
or  acts  towards  the  commission  of  said  of- 
fense, but  failed  in  the  perpetration  thereof, 
or  was  prevented  or  intercepted  in  executing 
the  same,  then  you  will  find  the  defendant 
guilty  of  an  attempt  to  commit  said  detesta- 
ble and  abominable  crime  against  nature,  and 
so  state  In  your  verdict,  and  assess  his  pun- 
ishment at  imprisonment  In  the  penitentiary 
for  a  term  of  not  less  than  two  years,  and. 
unless  you  so  believe  and  find,  you-wlU  ac- 
quit the  defendant  altogether.  In  this  con 
nection  the  court  Instructs  you  that  acts  done 
on  the  part  of  the  defendant  to  constitute  an 
attempt  to  commit  the  detestable  and  abom- 
inable crime  against  nature  must  have  been 
such  as  was  suited  and  adopted  to  carry  into 
execution  a  purpose  and  design  to  accom- 
plish the  alleged  crime.  Whether  such  acts 
were  committed  by  the  defendant,  and 
whether  the  acts  testified  to  by  the  witnesses 
were  as  a  matter  of  fact  done  by  him,  and, 
if  so  done  by  him,  what  purpose  be  had  In 
doing  them,  must  be  determined  by  the  Jury, 
and,  determining  his  Intent  or  purpose,  the 
jury  should  take  Into  consideration  what,  if 
anything,  the  defendant  may  have  said  or 
done  at  the  time,  as  well  as  all  the  surround- 
ings, facts,  and  circumstances  shown  by  the 
evidence  In  this  case." 

It  is  contended  that  this  Instruction  was 
not  warranted  by  the  evidence,  and  that  the 
verdict,  finding  the  defendant  guilty  of  at- 
tempted sodomy,  is  contrary  to  the  evidence 
and  not  responsive  to  the  issue.  The  evi- 
dence shows  very  conclusively  that  the  of- 
fense with  which  the  defendant  stands  charg- 
ed was  completed  by  him,  and  there  is  noth- 
ing in  the  evidence  which  tends  in  the  slight- 
est degree  to  show  anything  to  the  contrary. 
The  Instruction  in  question  was  foreign  to 
any  issue  in  the  case,  was  unwarranted  by 
the  evidence,  and  should  not  have  been  given. 
State  v.  Scott,  172  Mo.  636,  72  8.  W.  897; 
State  ▼.  Bell,  194  Mo.  264,  91  S.  W.  898; 
State  v.  Harris,  199  Mo.  716,  98  S.  W.  457. 
As  the  evidence  did  not  justify  an  instruc- 
tion for  attempted  sodomy,  but  did  prove 
that  the  offense  charged  in  the  information 


was  completed,  the  court  erred  in  giving  said 
Instruction. 

The  judgment  Is  reversed,  and  the  cause 
remanded.  All  concur. 


STATE  v.  WILKEN8. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 
L  Criminal  Law  ({  1159*)— APPEAL— VER- 
DICT—CONCLUSIVENESS. 

Where  there  is  substantial  evidence  to  sup- 
port a  verdict,  the  Supreme  Court  will  not  in- 
terfere therewith. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  J{  3074-3083;  Dec.  Dig.  |  1159.*] 

2.  Criminal  Law  (f  406*)— Evidence}— Ad- 
missions. 

Statements  and  admissions  of  one  accused 
of  crime  are  always  admissible  against  him  when 
freely  and  voluntarily  made. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  785,  894-927;  Dec  Dig.  f  406.*  j 

3.  Chimin al  Law  ({  409*)— Evidence— Ad- 
missions. 

Statements  and  admissions  of  one  on  trial 
for  a  crime  are  admissible  against  him  without 
laying  any  foundation  therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  409.*] 

4.  Sodomy  (8  3*) — Limitation  of  Prosecu- 
tion. 

It  is  not  necessary  that  complaint  should 
be  made  and  prosecution  instituted  as  Boon  aft- 
er the  commission  of  the  offense  of  sodomy  as 
is  reasonably  practicable;  the  law  not  requir- 
ing any  immediate  action  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Sodomy.  Dec. 
Dig.  §  3.*] 

5.  Criminal  Law  (J  507*)— Witnesses— Ac- 

COM  PLICES— COBBO  BOBATION  . 

If  prosecuting  witness  consented  to  the  com- 
mission on  him  by  defendant  of  the  crime  of 
sodomy,  he  was  an  accomplice,  and  his  testimo- 
ny connecting  defendant  with  the  offense  would 
need  corroboration. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S{  1082-1096;  Dec.  Dig.  f  507;* 
Sodomy,  Cent.  Dig.  |  7.] 

6.  Criminal  Law  (|  1173*)— Appeal— Harm- 
less Ebbob— Failure  to  Instruct. 

Where,  in  a  prosecution  for  sodomy,  the 
prosecuting  witness  was  corroborated  by  two 
other  witnesses,  and  defendant  failed  to  request 
an  instruction  that  if  the  prosecuting  witness 
willfully  consented  to  the  commission  of  the 
crime,  he  was  an-  accomplice,  and  his  testimony 
would  need  corroboration,  defendant  could  not 
on  appeal  complain  that  no  such  instruction  was 
given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  3164-3168;  Dec.  Dig.  §  1173.*! 

Appeal  from  St  Louis  Circuit  Court ;  Mos- 
es N.  Sale,  Judge. 

August  H.  Wilkens  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Willis  H.  Clark,  for  appellant  Elliott  W. 
Major,  Atty.  Gen.,  and  John  M.  Atkinson, 
Asst.  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  The  defendant,  at  the  April 
term,  1907,  of  the  circuit  court  of  the  city 
of  St  Louis,  was  convicted  of  the  crime  of 


•For  other  eun  sea  same  topio  and  section  NUMBER  In  Dec.  at  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


M«J  STATE  ▼. 

sodomy,  committed  with  on*  Fred  Dahm,  a 
boy  of  the  age  of  10  yean,  and  his  punish- 
ment assessed  at  10  years  In  the  penitentiary, 
under  an  information  filed  by  the  assistant 
circuit  attorney  of  said  city,  charging  the 
defendant  with  the  commission  of  said  of- 
fense on  the  1st  day  of  May,  1906.  After  un- 
availing motions  for  a  new  trial  and  In  ar- 
rest of  Judgment,  be  appealed. 

The  testimony  was,  In  substance,  as  fol- 
lows: The  defendant,  for  several  years,  own- 
ed and  carried  on  a  coal  and  Ice  business  at 
Third  and  Clark  avenues,  In  the  city  of  St 
.Lonis,  and  afterwards,  in  the  year  1904  or 
1905,  he  engaged  in  the  saloon  business  at 
308  South  Fourth  street,  In  said  city.  Some 
witnesses  testified  that  he  ceased  to  conduct 
ibe  coal  and  ice.  business  in  the  spring  months 
of  1904,  wbile  others  stated  that  he  did  so 
in  the  spring  of  1905.  As  to  the  date  of  the 
commission  of  the  alleged  offense,  the  testi- 
mony is  still  more  conflicting ;  some  witness- 
es testifying  that  it  occurred  in  March,  1905, 
others,  in  March,  1904,  and  still  others,  that 
It  occurred  some  time  In  1903.  In  this  par- 
ticular regard  the  testimony  of  the  prosecut- 
ing witness,  Fred  Dahm,  Is  somewhat  Incon- 
sistent and  contradictory.  With  reference  to 
the  act,  however,  the  testimony  on  the  part 
of  the  state  is  both  clear  and  convincing. 
The  boy,  Fred  Dahm,  testified  that  the  crime 
charged  was  committed  by  defendant  in  a 
small  office  used  in  connection  with  his  said 
coal  and  ice  business,  and  again  in  a  nearby 
shed  or  stable,  and  that  soon  afterwards 
his  "behind"  got  so  sore  that  he  could  not 
sit  down  without  suffering  great  pain,  and 
that  his  mother  took  him  to  a  doctor  for 
treatment.  Earnest  Buerke,  a  boy  abont  12 
years  of  age  at  the  time  of  the  trial,  testi- 
fied that  he  was  present  when  the  act  was 
committed,  and  that  it  was  done  In  a  stable 
at  the  rear  of  defendant's  place  of  business. 
Mrs.  Dahm,  mother  of  the  prosecuting  wit- 
ness, testified  that  her  son  told  her  about 
the  crime  some  time  after  its  commission, 
that  by  reason  of  the  act  the  boy's  rectum 
bad  become  Inflamed  and  sore,  and  that  she 
found  it  necessary  to  take  him  to  a  physi- 
cian. She  further  testified  that  she  went  to 
the  defendant's  place  of  business  and  told 
him  that  her  boy  was  sick  from  being  ill- 
used  there,  at  his  place,  and  that  the  defend- 
ant Bald  that  he  had  seen  the  boy  around 
there,  but  that  he  knew  nothing  about  what 
might  have  happened  to  him  there.  It  ap- 
pears from  the  testimony  that  a  number  of 
boys  were  in  the  habit  of  visiting  the  defend- 
ant's place  of  business,  and  that  other  boys 
than  the  prosecuting  witness  had  been  sim- 
ilarly used  by  the  defendant  Testifying  In 
his  own  behalf,  the  defendant  denied  the 
charge  In  the  most  positive  terms.  A  number 
of  witnesses  for  the  defendant  testified  as  to 
his  previous  good  reputation.  It  developed, 
however,  that  the  defendant  had  been  con- 
victed of  the  charge  of  selling  liquor  without 
a  license  in  the  year  1906.    It  is  said  for 
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the  defendant  that  the  evidence  against  him 

was  unworthy  of  belief  and  insufficient  to 
overcome  the  presumption  of  his  innocence, 
and  that  the  demurrer  to  the  evidence  inter- 
posed in  his  behalf  should  therefore  have 
been  sustained. 

There  was  direct  and  positive  testimony 
that  the  offense  charged  against  the  defend- 
ant was  committed  by  him  with  the  boy  Fred 
Dahm  on  more  than  one  occasion,  on  one  of 
which  occasions  the  Buerke  boy,  as  he  tes- 
tified, was  present  and  witnessed  the  a.ct 
Other  boys  testified  to  similar  acts  with  them. 
The  witnesses  for  the  state  were  uncertain 
as  to  the  dates  of  these  occurrences,  but  as 
to  the  commission  of  the  acts  the  witnesses 
were  perfectly  clear  and  direct  in  their  tes- 
timony. Nor  was  any  of  them  impeached. 
It  is  true  that  upon  the  cross-examination 
of  witness  Buerke,  he  testified  that  he  stole 
money  to  give  to  the  defendant  Wbile  all 
the  incriminating  statements  made  by  the 
state's  witnesses  were  denied  by  the  defend- 
ant we  are  of  opinion  that  the  court  did  not 
err  in  overruling  the  demurrer  to  the  evi- 
dence. It  cannot  be  fairly  said  that  there 
was  no  substantial  evidence  to  support  the 
verdict,  and  this  court  has  uniformly  held 
that  where  there  is  substantial  evidence  to 
support  the  verdict  the  Supreme  Court  will 
not  Interfere.  State  v.  George,  214  Mo. 
262,  118  S.  W.  1116;  State  v.  Dilts,  191  Mo. 
665,  90  S.  W.  782;  State  v.  Miller,  191  Mo. 
587,  90  S.  W.  767 ;  State  v.  Dusenberry,  112 
Mo.  293,  20  S.  W.  461;  State  v.  Marcks,  140 
Mo.  656,  41  S.  W.  973,  43  S.  W.  1095. 

Defendant  insists  that  the  testimony  of 
Mrs.  Dahm  as  to  the  conversation  alluded  to 
between  herself  and  the  defendant  was  in- 
competent and  should  have  been  excluded  up- 
on the  objection  made  to  it  when  Introduced, 
or  should  have  been  stricken  out  upon  mo- 
tion made  by  defendant  for  that  purpose. 
The  defendant  was  not  nnder  arrest  or  any 
kind  of  restraint  at  the  time,  and  was  as 
free  to  talk  as  any  other  person.  Statements 
and  admissions  of  a  person  accused  of  crime 
are  always  admissible  against  him,  when 
freely  and  voluntarily  made.  Nothing  is  said 
In  State  v.  Foley,  144  Mo.  600,  46  S.  W.  733, 
to  the  contrary. 

George  Burton,  who  gave  his  age  as  12 
years,  testified  for  the  state  that  he  knew 
both  Fred  Dahm  and  the  defendant  and  that 
the  latter,  in  the  spring  of  1905,  at  his  place 
of  business  located  at  219  South  Third  street, 
made  a  statement  to  him  as  to  the  way  he 
had  used  the  Dahm  boy.  "Q.  When  was 
that?  A.  In  the  spring.  Q.  Where  was  it? 
A  219  South  Third  street.  Q.  Is  that  where 
bis  coaly ard  was?  A.  Yes,  sir.  Q.  What 
did  he  say?  A  He  said  he  could  not  get  it 
in  Freddie;  that  be  was  too  small.  He  took 
me  in  the  office  and  told  me.  Freddie  was 
outside  playing.  He  had  been  In  the  office 
before  I  went  in,  about  five  minutes  before 
Then  Freddie  went  put,  and  I  went  In,  and 
he  told  me  that  The  first  time  I  saw  Fred- 
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die  after  the  door  was  open  he  was  button- 
ing bis  pants  np.  Aa  soon  as  Freddie  went 
out,  he  told  me  that"  On  cross-examina- 
tion this  witness  testified  aa  to  the  same 
matter  as  follows:  "That  was  In  the  spring 
of  1905.  In  the  month  of  April.  It  was 
earlier  than  March  or  April.  I  think  it  was 
In  March.  That  was  the  time  Freddie  come 
with  me.  This  was  before  the  World's  Fair. 
I  am  sure  about  that  I  know  when  the 
World's  Fair  was.  I  went  out  there.  This 
that  I  talk  about  happened  before  the  World's 
Fair.  I  am  not  mistaken  about  that  at  all. 
The  World's  Fair  was  in  1004.  We  were  at 
his  place  before  the  Fair  started.  The 
World's  Fair  began  in  the  spring  of  1904. 
Freddie  came  In  March,  and  I  was  there  be- 
fore Freddie.  When  he  told  me  that  about 
Freddie,  it  was  In  1905.  He  did  this  to  me, 
and  after  the  World's  Fair  he  done  it  to 
Freddie.  I  went  down  by  myself,  and  Fred- 
die followed  me.  That  was  in  1905.  It  was 
after  the  World's  Fair  when  Mr.  Wllkens 
said  this  to  me  about  Freddie  being  small." 
It  is  insisted  that  the  statement  of  the  de- 
fendant to  witness  Burton  did  not  constitute 
any  admission  against  himself,  that  no  prop- 
er foundation  was  laid  for  Its  admission  even 
had  it  been  competent  and  that  In  view 
of  the  testimony  that  defendant  had  sold  out 
and  removed  from  Third  and  Clark  avenues 
before  the  year  1905,  the  testimony  given  by 
Burton  was  clearly  impeached.  The  state 
'had  the  right  to  have  the  testimony  of  George 
Burton  go  to  the  jury  for  what  it  was  worth, 
even  though  there  was  other  testimony  to 
the  effect  that  defendant  had  moved  from 
Third  and  Clark  avenues,  and  engaged  in  the 
saloon  business,  before  1905.  We  understand 
the  law  to  be  that  the  statements  and  ad- 
missions of  a  person  on  trial  for  crime  are 
admissible  In  evidence  against  him,  without 
laying  any  foundation  therefor,  which  seems 
to  be  intimated  by  counsel  for  defendant  to 
be  necessary. 

Defendant  further  contends  that  the  court 
erred  in  refusing  an  Instruction  asked  by  him 
to  the  effect  that  In  cases  of  this  character, 
complaint  should  be  made  and  the  prosecu- 
tion Instituted  as  soon  after  the  commission 
of  the  alleged  offense  as  is  reasonably  prac- 
ticable, etc.  The  Instruction  was  properly 
refused,  because  it  presented  no  issue  of  fact 
for  the  consideration  of  the  Jury.  Nor  does 
the  law  require  any  immediate  action  in  cas- 
es of  this  character  It  would  seem  by  said 
refused  instruction  that  the  defendant  want- 
ed the  court  to  apply  the  law  of  rape  to  this 
case,  which  the  court  properly  declined  to  do. 

If,  as  the  evidence  tends  to  show,  Freddie 
Dahm  willingly  consented  to  the  commission 
upon  him  by  the  defendant  of  the  crime 
against  nature,  with  which  the  defendant 
stands  charged  in  the  Information,  he  was 
an  accomplice  In  the  crime,  and  his  testimo- 
ny connecting  the  defendant  with  the  offense 


would  need  corroboration  (2  Bishop's  New 
Crlm.  Proc.  f  1018;  Comm.  v.  Snow,  111 
Mass.  412;  Media  &  Hill  v.  state,  27  Tex. 
App.  194,  11  S.  W.  112,  111  Am  St  Rep.  192). 
and  the  court  would  doubtless  so  have  In- 
structed the  jury  had  it  been  requested  so 
to  do,  or  its  attention  been  called  to  the  mat- 
ter. However,  as  the  prosecuting  witness 
was  corroborated  by  two  other  witnesses, 
viz.,  Mrs.  Dahm  and  Earnest  Buerke,  the  de- 
fendant is  In  no  position  to  complain  that 
such  an  instruction  was  not  given. 

Finding  no  reversible  error  In  the  record, 
we  affirm  the  judgment.  All  concur. 


McCREERY  t.  UNITED  RTS.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1909.) 

1.  Street  Railroads  (§  117*)— Operation  or 
Cabs— Negligence— Question  for  Jury. 

In  the  absence  of  an  ordinance  requiring; 
the  sounding  of  gongs  on  street  cars,  it  is  not 
negligence  per  se  to  fail  to  sound  a  gong. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §5  251,  253 ;  Dec.  Dig.  1 117.*] 

2.  Evidence  (i  147*)— Negative  Evidence — 
Competency. 

Witnesses  who  were  in  a  position  to  hear, 
and  who  showed  that  they  would  have  been 
likely  to  have  heard,  a  signal  if  it  had  been 
given  may  testify  that  they  heard  none,  and 
their  evidence  is  competent  though  it  is  nega- 
tive. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  §§  435,  437;  Dec.  Dig.  §  147.*] 

3.  Evidence  (§  474*)— Opinion  Evidence — 
Competency  op  Witness. 

A  witness,  who  declares  his  inability  to 
form  an  opinon  as  to  the  speed  of  a  street  car. 
should  not  be  told  that  he  may  guess  the  speed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  {  474.*] 

4.  Street  Railroads  ({  114*)— Collisions — 
Evidence. 

In  an  action  against  a  street  railroad  for 
injuries  in  a  collision  between  a  car  and  an 
automobile,  evidence  held  not  to  show  action- 
able negligence  by  reason  of  operating  the  car 
at  an  excessive  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  114.*] 

5.  Trial  (f  156*)— Demurrer  to  Evidence — 
Effect. 

On  demurrer  to  plaintiff's  evidence  he  is 
entitled  to  every  inference  that  can  fairly  be 
drawn  from  it  In  his  favor,  but  he  is  not  en- 
titled to  a  mere  conclusion  that  a  witness  may 
draw,  when  the  facts  stated  show  that  the  con- 
clusion is  without  any  reason. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  356;  Dec.  Dig.  |  150.*] 

6.  Street  Railroads  ({  114*)— Collisions- 
Evidence. 

In  an  action  against  a  street  railroad  for 
injuries  in  a  collision  between  a  car  and  an  au- 
tomobile, evidence  held  to  show  that  the  auto- 
mobile ran  against  the  car,  precluding  a  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  114.*] 

7.  Street  Railroads  (}  114*)— Collisions- 
Contributory  Negligence. 

In  an  action  against  a  street  railroad  for 
injuries  in  a  collision'  between  a  car  and  an  au- 
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trcnobile,  evidence  held  to  show  that  the  dnver 
of  the  automobile  was  guilty  of  contributory 
negligence  precluding  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
road., Dec.  Dig.  |  114.*] 

Woodson,  J.,  dissenting  in  part. 

Appeal  from  St  Louis  Circuit  Court;  C. 
Orrick  Bishop,  Judge. 

Action  by  Isaac  N.  McCreery  against  the 
United  Railways  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Chas.  L.  &  Phillips  Moss,  for  appellant 
Boyle  &  Priest  and  T.  M.  Pierce,  for  re- 
spondent 

VALLIANT,  J.  Plaintiff,  riding  in  his  au- 
tomobile, going  north  on  Twenty-Third  street 
crossing  Olive  street,  was  injured  In  a  colli- 
sion between  bis  automobile  and  a  street  car 
of  defendant  He  sues  for  $6,000  damages, 
alleging  that  the  accident  occurred  through 
the  negligence  of  the.  defendant  The  petition 
is  in  two  counts:  The  first  based  on  comT 
mon-law  negligence,  alleging  that  the  car  was 
being  rim  "at  a  great  and  dangerous  rate  of 
speed,"  and  no  gong  or  other  warning  of  its 
approach;  the  second  based  on  the  vigilant 
watch  ordinance,  and  an  ordinance  limiting 
the  speed  of  street  cars  at  that  point  to  10 
miles  an  hour,  alleging  that  the  car  was  go- 
ing beyond  that  limit  of  speed,  and  that  the 
vigilant  watch  was  not  kept.  The  answer 
was  a  general  denial  and  a  plea  of.  contrib- 
utory negligence.  At  the  close  of  the  plain- 
tiff's evidence  the  court,  at  the  request  of  the 
defendant,  gave  an  instruction  to  the  effect 
that  the  plaintiff  was  not  entitled  to  recover, 
whereupon  the  plaintiff  took  a  nonsuit  with 
leave,  and,  bis  motion  to  set  the  nonsuit  aside 
having  been  overruled,  took  this  appeal. 

Plaintiffs  evidence  tended  to  show  as  fol- 
lows: Twenty-Third  street  runs  north  and 
sonth;  it  crosses  Olive  street  at  right  an- 
gles. Defendant  has  a  double  track  street 
railway  on  Olive  street  The  north  track  is 
for  cars  going  west,  the  south  for  those  go- 
ing east.  The  ordinance  limits  the  speed  of 
cars  at  that  point  to  10  miles  an  hour.  The 
plaintiff  was  alone  in  his  automobile,  operat- 
ing it  himself.  He  was  going  north  on  Twen- 
ty-Third street  aiming  to  cross  Olive  and  go 
beyond.  It  was  about  noon  on  the  22d  July, 
W05.  As  he  approached  Olive  street,  he  saw 
a  car  coming  from  the  east,  and  be  stopped 
his  machine  until  It  passed.  That  car  was 
on  the  north  track  going  west.  The  point 
where  plaintiff  stopped  his  vehicle  to  let 
the  west-bound  car  go  by  was,  according  to 
Us  estimate,  about  25  feet  south  of  the  south 
or  east-bound  track,  and  near  the  east  side 
of  Twenty-Third  street  After  that  car  pass- 
ed, plaintiff  testified  he  looked  both  ways  up 
and  down  Olive  street,  and,  seeing  no  other 
car,  he  moved  forward,  "and  when  I  came 


close  to  the  track,  I  saw  a  car  coming  down 
at  a  great  rate  of  speed  right  on  me.  *  •  • 
I  pulled  off  my  clutch,  and  broke  my  machine 
down  as  quick  as  I  could,  and  that  is  the 
last  thing  I  remember  of  doing."  When  he 
recovered  consciousness,  he  was  in  St  Johns 
Hospital,  which  was  very  near  the  scene  of 
the  accident  The  testimony  of  the  plaintiff 
himself  will  be  referred  to  later,  and  more  in 
detail. 

As  to  the  sounding  of  the  gong,  the  testi- 
mony was  that  the  witnesses  did  not  recol- 
lect that  ft  was  sounded,  though  no  one  said 
that  he  paid  any  attention  to  it  Dr.  Biern- 
baum,  who  was  standing  on  the  front  plat- 
form of  the  car,  and  In  a  better  position  than 
either  of  the  other  witnesses  to  speak  on  that 
point  said:  "I  don't  remember  exactly 
whether  be  was  ringing  the  bell  or  not" 
Little,  If  any,  Importance,  however,  Is  at- 
tached to  this  point  in  the  briefs. 

On  the  question  of  the  speed  of  the  car 
there  were  four  witnesses.  One,  Dr.  Blern- 
baum  above  mentioned,  wbo  was  standing  on 
the  front  platform,  and  was  therefore  In  a 
better  position  to  Judge  of  the  speed  of  the 
car  then  either  of  the  others,  said  he  had  no 
recollection  of  how  fast  it  was  going.  Dr. 
Straghan's  testimony  will  be  referred  to  lat- 
er. Dr.  Cooley,  who  was  standing  on  the 
west  side  of  Twenty-Third  street,  about  half- 
way between  the  alley  and  Olive  street,'  hav- 
ing first  testified  that  he  had  lived  in  the 
city  12  years,  and  had  habitually  ridden  on 
street  cars,  was  asked  if  he  could  give  an 
estimate  of  the  rate  of  speed  at  which  this 
car  was  going,  and  said:  "Well  I  could  not 
say  how  many  miles  it  was  going."  Again 
asked  if  his  experience  on  street  cars  made 
him  familiar  with  their  speed,  he  said :  "Yes ; 
I  should  say  it  is,  so  much  as  I  have  ridden 
on  them."  Then,  asked  his  opinion  as  to  the 
proximate  speed  of  this  car,  said  it  was  about 
12  or  14  miles  an  hour.  Dr.  Dillon  was  a 
passenger  standing  on  the  rear  platform  of 
the  car;  had  the  usual  experience  of  a  city 
man  traveling  on  street  cars.  He  gave  it  as 
his  opinion  that  the  car  was  going  17  to  20 
miles  an  hour.  On  cross-examination  he 
said  "Unusually  rapid."  When  asked  if  he 
noticed  a  checking  of  the  speed  Just  before 
the  collision,  he  said  he  would  not  say,  be- 
cause he  was  In  the  midst  of  a  conversation, 
and  'did  not  notice. 

Mr.  Gruner,  also  a  passenger,  had  boarded 
the  car  at  Jefferson  avenue,  which  is  one 
block  west  of  Twenty-Third  street  He  en- 
tered by  way  of  the  rear  platform,  and  made 
his  way  through  the  car  to  a  seat  at  the  front 
end,  and  was  about  to  sit  down  when  the 
collision  came.  From  that  circumstance  he 
was  of  the  opinion  that  the  car  was  going 
18  or  20  miles  an  hour.  The  testimony  al- 
so showed  that  Immediately  after  the  acci- 
dent the  car  stopped  with  tbe  rear  end  of  a 
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few  feet  east  of  the  west  building  line  of 
Twenty-Third  street,  which  was  the  usual 
place  of  stopping,  and  the  automobile  was 
near  the  southeast  corner  of  the  street,  with 
its  front  end  turned  toward  the  east,  and 
about  4  feet  from  the  rear  platform  of  the 
car.  The  witness  Gruner  was  asked  to  state 
the  point  of  collision :  "Was  it  near  the  cen- 
ter of  Twenty-Third  street,  was  it  on  the 
west  side  of  Twenty-Third  street,  or  was  it 
on  the  east  side  of  Twenty -Third  street? 
A.  The  front  part  of  the  car  struck  the  au- 
tomobile Just  about  parallel  with  the  curb- 
ing on  the  east  side  of  Twenty-Third  street" 
-  On  the  question  of  whether  It  was  the  car 
that  struck  the  automobile,  or  the  automo- 
bile struck  the  car,  the  testimony  was  sub- 
stantially as  follows:  The  plaintiff  himself 
testified :  "I  looked  both  ways  to  see  if  there 
was  another  car  in  sight;  and,  seeing  none, 
I  started  up,  and  when  I  came  close  to  the 
track,  I  saw  a  car  coming  down  at  great 
speed  right  on  me.  *  *  *  I  pulled  off  my. 
clutch,  and  broke  my  machine  down  as  quick 
as  I  could,  and  that  1b  the  last  thing  I  re1 
member  of  doing." 

Dr.  Blernbaum  was  asked  by  plaintiff's 
attorney:  "Will  you  state  whether  or  not 
the  front  platform  of  this  car  struck  the  au- 
tomobile? A.  I  imagine — (Objection.)  Just 
state  what  you  saw.  A.  I  saw  the  steps 
hit  the  front  wheel  of  the  automobile.  Q. 
The  steps  leading  to  the  front  platform  of 
the-  car?  A.  That  Is  It.  Q.  Will  you  state 
what  position  that  automobile  was  in  at  the 
time  it  was  struck?  A.  The  automobile  was 
in  front  of  the  car,  on  the  east  side,  because 
when  I  Jumped  up,  I  saw  the  gentleman  turn 
from  his  automobile,  and  I  jumped  over  the 
front  platform  to  this  gentleman,  and,  when 
I  jumped  off,  he  was  lying  under  the  auto- 
mobile, and  the  automobile  was  going  from 
the  west  with  the  front  wheels  on  the  east 
side,  so  we  took  him  from  under  the  automo- 
bile Into  the  saloon.  Q.  What  I  want  to 
bring  out  Is  this  point :  You  have  stated  that 
the  steps  of  the  front  platform  of  the  car 
struck  the  automobile?  A.  Yes,  sir.  Q. 
What  portion  of  the  automobile  did  they 
strike?  A.  The  front  wheels  of  the  automo- 
bile on  the  west  side."  On  cross-examina- 
tion he  said  he  only  had  a  glance  at  the  au- 
tomobile before  the  collision,  and  he  Jump- 
ed off  immediately.  Dr.  Cooley  could  not  see 
the  contact  from  where  he  stood,  nor  could 
Dr.  Dillon.  Mr.  Gruner  In  his  direct  exami- 
nation testified:  "The  front  part  of  the  car 
struck  the  automobile."  On  cross-examina- 
tion he  said  that  he  passed  from  the  rear 
to  the  front  part  of  the  car,  and  was  just  in 
the  act  of  taking  a  seat  when  the  crash  occur- 
red. "Q.  Then  you  saw  the  automobile  com- 
ing, didn't  you?  A.  Just  at  that  time  the  crash 
occurred.  Q.  Just  as  you  turned  around, 
the  automobile  and  car  came  in  collision? 
A.  The  car  and  automobile  came  together; 
yes,  sir.  Q.  And  the  automobile  hit  on  the 
south  side  of  the  car,  right  up  near  the  front, 


didn't  It,  near  the  step  on  the  front  platform? 
A.  Yes ;  the  car  hit  the  automobile,  the  front 
part  of  the  car  near  the  step." 

On  the  question  of  the  plaintiff's  contrib- 
utory negligence  his  own  evidence  was  to  the 
following  effect:  He  owned  the  automobile, 
and  understood  its  appliances  and  how  It 
worked.  When  running  8  miles  an  hour, 
the  limit  of  the  ordinance  speed,  he  could 
stop  It  In  2  or  8  feet  As  he  approached 
Olive  street  he  heard  the  bell  of  a  street 
car,  and  stopped  his  machine.  He  then  looked 
both  east  and  west,  saw  a  car  coming  from 
the  east  and  waited  until  It  passed.  He  knew 
that  the  Olive  street  line  was  one  of  the  busi- 
est in  the  city,  and  he  knew  that  he  might 
expect  a  car  from  the  west,  as  well  as  one 
from  the  east  The  point  where  he  stopped 
his  machine  was  near  the  east  side  of  Twen- 
ty-Third street,  about  25  feet  south  of  the 
south  track  of  the  street  railroad.  It  was 
about  noon,  and  a  clear  day.  From  where  he 
was  he  could  see  up  and  down  Olive  street 
In  each  direction  "quite  a  distance."  "I 
think  I  could  see  about  150  feet  That  would 
be  my  judgment  that  it  was  about  150  feet 
west  on  the'  tracks.  •  *  •  Q.  You  wait- 
ed until  that  car  passed,  and  then  you  start- 
ed up?  A.  Yes,  sir.  Q.  After  you  had  got- 
ten Into  Olive  street  did  you  look  again  for 
a  car  before  you  had  gotten  to  within  about 
2  feet  of  the  track?  A.  Well,  the  only  thing 
I  remember  now  Is,  when  I  got  near  the 
Olive  street  line,  this  car  came  right  down  on 
me,  and  I  was  not  paying  attention  In  my 
mind  whether  I  was  going  to  meet  that  car  or 
not  when  I  pulled  my  clutch  off.  Q.  Until 
you  had  gotten  into  about  2  feet  of  the  east- 
bound  track,  you  did  not  see  the  east-bound 
car?  A.  I  was  probably  that  close.  *  *  • 
Q.  You  could  have  seen  that  car  coming  If 
you  had  looked?  A.  I  didn't  see  it  coming. 
Q.  But  you  didn't  look  when  you  were  at  the 
south  line  of  Olive  street,  did  you?  A.  I 
don't  remember.  I  looked  both  ways.  Just 
the  time  I  looked  I  am  not  positive.  I  know 
I  looked  when  I  started  up.  Q.  You  don't 
remember  looking  again  until  you  were  with- 
in about  2  or  3  feet  of  the  track?  A.  No; 
I  was  pretty  close  to  the  track  before  I  dis- 
covered the  car  coming  down."  He  testified 
that  at  the  rate  of  speed  he  was  going  in  his 
automobile  when  he  started  up  after  the 
stop,  he  could  have  stopped  In  2  or  8  feet 

The  question  Is,  Did  the  court  err  in  giv- 
ing the  Instruction  In  the  nature  of  a  demur- 
rer to  the  evidence?  That  question  includes 
three  questions:  Was  the  defendant  guilty 
of  negligence?  Was  it  the  defendant's  car 
that  struck  the  automobile,  or  the  automo- 
bile that  struck  the  car?  Was  the  plaintiff 
guilty  of  negligence  that  caused  or  contrib- 
uted to  the  accident? 

1  (a).  The  allegation  In  the  petition  that 
the  gong  was  not  rung  deserves  but  little 
attention,  and  is  not  relied  on  by  plaintiff  in 
his  brief.  There  was  no  city  ordinance, 
so  far  as  the  evidence  shows,  requiring  the 
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sons  to  be  rung.  Therefore  It  was  not  neg- 
ligence per  se  If  defendant  failed  to  sound  it 
It  baa  been  frequently  held  that  testimony 
of  witnesses  who  were  In  position  to  hear, 
and  under  circumstances  that  showed  they 
would  have  been  likely  to  have  heard,  the 
signal  If  it  had  been  given,  but  who  testi- 
fied that  they  heard  none,  was  evidence  to  be 
considered  on  the  question  of  whether  the 
warning  signal  was  given,  although  it  was 
negative  evidence.  But  the  testimony  of 
these  witnesses  can  hardly  be  said  to  have 
reached  the  point  where  testimony  of  that 
kind  has  been  allowed.  Not  one  of  the  wit- 
nesses gave  the  subject  of  the  gong  a  thought. 
The  farthest  that  they  would  go  was  to  say 
that  they  did  not  recollect  to  have  heard 
the  gong. 

(b).  If  there  was  any  evidence  tending  to 
show  that  defendant  was  negligent,  it  was 
that  relating  to  the  speed  of  the  car,  and 
that  was  of  very  unreliable  character — un- 
reliable, not  In  the  sense  of  impeaching  the 
veracity  of  the  witnesses,  but  In  their  lack 
of  opportunity  and  ability  to  form  a  judg- 
ment of  the  matter.  The  testimony  varied 
in  the  estimates  from  12  to  20  miles  (which 
of  itself  impairs  confidence  in  its  correct- 
ness) ;  one  witness  being  no  more  competent 
to  judge  than  another,  and  their  opinions 
formed  under  exciting  circumstances.  The 
ordinance  allowed  the  car  to  go  at  the  rate 
of  10  miles  an  hour.  What  casual  observer 
could  measure  the  difference  in  speed  between 
10  and  12  miles?  Dr.  Biernbaum  was  sit- 
ting in  the  front  vestibule  or  platform ;  and, 
if  there  had  been  anything  unusual  In  the 
ppeed  of  the  car,  he  was  in  a  better  position 
to  notice  it  than  the  other  witnesses,  yet  he 
did  not  notice  the  speed.  Dr.  Btraghan  was 
on  the  rear  platform  talking  to  Dr.  Dillon, 
lie  was  asked  if  he  noticed  the  speed  of  the 
car,  and  answered,  "Yes,  sir ;  I  do  remember. 
The  car  seemed  to  be  going  a  little — "  Then 
he  was  Interrupted.  Then,  questioned  as  to 
his  ability  to  Judge  of  the  speed,  he  said:  "I 
cannot  tell  you  in  regard  to  the  time  it  is 
making  or  the  number  of  miles  per  hour. 
However,  I  have  a  pretty  good  Idea  whether 
they  are  going  unusually  fast  or  not"  But 
the  witness  was  pressed  to  make  an  estimate 
of  miles  per  hour,  and  on  objection  by  defend- 
ant on  the  ground  that  the  witness  had  al- 
ready declared  bis  Inability  to  do  so,  the 
court  said:  "The  appellate  court  has  given 
most  anybody  the  privilege  to  give  a  guess 
on  that  point  and  he  may  give  his  guess.'' 
Then  the  witness  said  18  or  20  miles  an  hour. 
That  ruling  was  wrong.  The  courts  have 
sever  required  a  very  high  degree  of  exper- 
ience to  enable  a  witness  to  give  his  opinion 
on  such  a  matter;  but,  when  the  witness  dis- 
claims ability  to  f<>rm  an  opinion,  he  should 
not  be  told  that  he  may  guess  for  an  answer. 
Dr.  Dillon  gave  it  as  his  opinion  that  the  car 
was  going  17  or  20  miles  an  hour.  But  these 
two  gentlemen  were  talking  together,  and, 


when  Dr.  Dillon  was  asked  if  he  noticed  a 
Blackening  of  the  speed  when  Twenty-Third 
street  was  reached,  said  he  was  engaged  In 
conversation,  and  did  not  notice.  The  only 
other  witness  who  spoke  on  the  subject  calcu- 
lated that  the  car  was  going  18  or  20  miles  an 
hour  from  the  fact  that  he  had  boarded  the 
car  at  Jefferson  avenue,  entering  by  the  rear 
platform,  and  had  passed  onto  the  front, 
and  was  about  to  take  a  seat  in  that  end  of 
the  car,  when  the  collision  came.  The  car 
had  traveled  from  Jefferson  avenue  to  Twen- 
ty-Third street,  a  distance  of  one  block,  while 
this  witness  was  making  his  way  from  the 
rear  platform  to  the  front  of  the  car.  The 
trouble  about  that  calculation  is  that  we  do 
not  know  how  long  it  took  the  witness  to 
make  his  way  from  one  end  to  the  other  of  a 
street  car  under  full  way.  Opinion  testimony 
of  nonexperts  on  that  subject  is  not  generally 
esteemed  of  a  high  order,  and  the  testimony 
of  the  plaintiffs  witnesss  on  this  point  was 
of  the  weakest  of  that  kind  of  testimony. 
Against  that  opinion  evidence  is  the  physi- 
cal fact  that  the  car  stopped  within  a  few 
feet  of  the  point  of  collision,  and  at  Its  usu- 
al place  for  stopping.  The  collision  occurred 
near  the  east  line  of  Twenty-Third  street  pro- 
duced north  until  it  would  cross  the  rail- 
road track,  and  the  car  stopped  within  about 
15  feet  of  that  point  If  it  had  been  going  at 
the  rate  of  speed  some  of  the  witnesses  es- 
timated, and  had  struck  the  automobile  with 
force  enough  to  bring  the  car  to  a  sudden 
stop  within  the  space  it  did  stop,  we  would 
doubtless  hare  heard  in  the  evidence  of  a 
shake-up  of  the  passengers;  but  no  one 
spoke  of  such  a  consequence,  and  the  auto- 
mobile was  only  turned  with  its  front  to  the 
east.  We  cannot  say  there  was  no  evidence 
at  ail  to  take  the  case  to  the  Jury  on  the 
question  of  the  speed  of  the  car  being  in  ex- 
cess of  the  ordinance  limit  if  the  plaintiff's 
evidence  otherwise  made  out  a  case  for  the 
Jury,  because  primarily  It  is  the  province  of 
the  Jury  to  weigh  the  evidence;  but  this 
evidence  is  so  vague  and  unsatisfactory  that 
if  the  case  had  gone  to  the  jury  on  that  ques- 
tion, and  a  verdict  had  been  rendered  for  the 
plaintiff,  the  trial  judge  would  not  have  hes- 
itated to  set  it  aside. 

2.  Did  the  car  run  against  the  automobile, 
or  was  it  the  automobile  that  ran  against 
the  car?  The  plaintiff  was  rendered  uncon- 
scious in  the  collision,  but  he  was  not  un- 
conscious up  to  the  point  of  actual  contact 
between  his  automobile  and  the  car,  and  he 
tells  how  it  was  up  to  that  time.  He  said: 
"I  started  my  machine  up,  and  when  I  came 
close  to  the  track,  I  saw  a  car  coming  down 
at  a  great  rate  of  speed  right  on  me.  •  *  • 
I  pulled  off  my  clutch,  and  broke  my  ma- 
chine down  as  quick  as  I  could,  and  that  is 
the  last  thing  I  remember  of  doing."  By 
that  testimony  we  understand  that  when  he 
discovered  the  danger,  he  used  all  the  means 
at  his  hand  to  stop  his  machine  as  quickly 
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as  possible.  He  does  not  give  us  to  under- 
stand that  he  endeavored  to  escape  by  turn- 
ing to  the  right  or  the  left  He  was  going 
north,  and  he  applied  his  brakes  to  stop, 
and  that  Is  the  last  he  recollects.  He  said 
that,  going  as  he  was  then  going,  he  could 
have  stopped  his  automobile  In  two  or  three 
feet,  and  when  he  saw  the  car,  he  applied  ev- 
ery means  to  stop  as  soon  as  possible.  If  that 
Is  so,  then  his,  automobile  did  not  get  in 
front  of  the  car.  The  point  of  contact  spe- 
cified by  the  witnesses  between  the  two  ve- 
hicles was  the  steps  on  the  south  side  of 
the  front  platform  of  the  car  and  the  left- 
hand  front  wheel  of  the  automobile.  How 
could  the  steps  on  the  side  of  the  car  strike 
the  wheel  of  the  automobile  If  the  automo- 
bile was  in  front  of  the  car?  It  is  easy  to 
see  how,  if  the  automobile  struck  the  front 
steps  of  the  car,  the  momentum  of  the  car 
would  have  a  tendency  to  throw  the  front 
of  the  automatic  towards  the  east,  the  di- 
rection in  which  the  car  was  moving,  and 
that  would  bring  the  front  wheel  on  that 
side  of  the  automobile  in  contact  with  the 
steps  of  the  car,  and  that  Is  Just  the  phys- 
ical situation  as  the  witness  described  it 
Dr.  Rlernbaum  said:  "I  saw  the  steps  hit 
the  front  wheel  of  the  automobile."  Rut 
plaintiff's  attorney,  seeming  to  appreciate 
that  that  fact  needed  explanation,  asked  the 
witness  where  the  automobile  was  at  that 
Instant,  and  be  said  it  was  In  front  of  the 
car,  "because  when  I  jumped  up,  I  saw  the 
gentleman  turn  from  his  automobile,  and  I 
Jumped  over  the  platform  to  this  gentle- 
man," etc.  Evidently  the  witness  was-  not 
undertaking  to  say  that  he  saw  the  automo- 
bile in  front  of  the  car  at  the  instant  of  the 
contact,  but  was  arguing  that  it  must  have 
been  so  because  of  the  situation  when  he 
Jumped  over  the  platform  and  went  to  the 
relief  of  the  injured  man.  He  said,  "be- 
cause when  I  jumped  up,  I  saw,"  etc  It 
was  the  crash  that  caused  him  to  jump  up, 
and  what  he  said  he  saw  was  what  he  saw 
after  be  had  jumped  up.  His  conduct  show- 
ed that  when  be  saw  the  man  In  distress  all 
the  noble  instincts  of  the  physician  were 
aroused  in  him,  and  his  absorbing  thought 
was  to  render  relief  to  the  suffering  man. 
Mr.  Gruner'S  testimony  on  this  point  was 
not  clear.  He  first  said  the  front  part  of  the 
car  struck  the  automobile.  "Front  part"  Is 
somewhat  Indefinite.  In  his  cross-examina- 
tion he  said  that  just  as  he  turned  to  sit 
down,  the  crash  came.  He  had  not  seen 
the  automobile  until  in  that  instant  "Q. 
And  the  automobile  hit  on  the  south  side  of 
the  car,  right  up  near  the  front,  didn't  it, 
near  the  steps  on  the  front  platform?  A. 
Yes,  the  car  hit  the  automobile,  the  front 
part  of  the  car  near  the  steps."  So  although 
the  witness  was  trying  hard  to  say  that  the 
car  hit  the  automobile,  and  did  say  so,  yet 
when  required  to  specify  how  it  struck  he 
said  the  steps  of  the  car  which  were  on  its 


side  near  its  front  struck  the  automobile. 
While  considering  a  plaintiff's  evidence  from 
the  standpoint  of  a  demurrer,  he  is  entitled 
to  every  Inference  that  can  fairly  be  drawn 
from  It  in  his  favor,  yet  he  is  not  entitled 
to  a  mere  conclusion  that  a  witness  may 
draw  when  the  facts  stated  show  that  the 
conclusion  is  without  any  reason.  It  was 
physically  impossible  for  the  steps  of  the 
car  to  have  struck  the  automobile  if  the 
automobile  was  in  front  of  the  car,  and  it 
was  Impossible  for  the  automobile  to  have- 
got  in  front  of  the  car  if  what  the  plaintiff 
said  was  correct.  The  trial  judge  would  have 
been  justified  in  taking  this  case  from  the 
jury  on  the  theory  that  it  was  not  the  car 
that  ran  against  the  automobile,  but  the 
automobile  ran  against  the  car. 

3.  Rut  even  If  the  accident  had  been  caus- 
ed by  the  defendant's  negligence  as  alleged, 
the  plaintiff  was.  guilty  of  such  contributory 
negligence  as  to  preclude  his  recovery.  From 
the  point  where  he  says  he  stopped  his  auto- 
mobile to  allow  the  west-bound  car  to  pass, 
and  from  which  point  he  says  he  looked  up- 
and  down  Olive  street,  east  and  west,  he 
said  he  could  see  for  a  distance  of  150  feet 
on  Olive  street  each  way.  That  point  waa 
25  feet  south  of  the  south  track.  After  that 
car  passed  he  started  forward.  He  looked 
each  way  Just  as  he  started,  but  did  not  look 
again.  After  he  had  started  and  crossed 
the  south  line  of  Olive  street,  there  was- 
nothing  to  obstruct  his  view  east  or  west, 
and  he  testified  that,  If  he  had  looked  west, 
he  would  have  seen  that  car  coming,  but  that 
he  did  not  look.  Asked  if  he  looked  after 
he  got  Into  Olive  street,  he  said:  "Well,  the 
only  thing  I  remember  now  is,  when  I  got 
near  the  Olive  street  line,  this  car  came 
right  down  on  me,  and  I  was  not  paying- 
attention  in  my  mind  whether  I  was  going 
to  meet  that  car  or  not  when  I  pulled  my 
clutch  off."  He  also  testified  that  at  the 
rate  of  speed  he  was  going  he  could  have 
stopped  his  machine  in  3  feet  at  least  While 
the  plaintiff  was  being  cross-examined  as  to 
the  distance  he  could  have  seen  east  or  west 
on  Olive  street  after  he  had  crossed  the 
south  line  of  the  street,  the  counsel  for  plain- 
tiff Interrupted  the  cross-examination,  and 
said  that  it  was  admitted  that  there  were 
no  obstructions  to  view.  A  photograph, 
which  was  shown  him  on  cross-examination, 
and  which  he  said  was  correct,  showed  a 
street  car  at  Jefferson  avenue  in  plain  view 
from  the  point  where  he  had  stopped  at 
the  southeast  corner  of  Twenty-Third  and 
Olive  streets,  and  the  photograph  also  shows 
that  but  for  the  car,  there  was  a  clear  view 
farther  west  in  Olive  street  The  plain- 
tiff's vision  was  therefore  not  limited  to 
150  feet,  but  as  much  farther  as  the  eye 
could  reach.  Plaintiff  also  testified  that  he 
knew  that  the  Olive  street  line  of  cars  was 
one  of  the  busiest  In  the  city,  and  cars  were 
to  be  expected  coming  east  or  west  at  any- 
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time,  yet  he  moved  on  without  looking,  and 
not  until  be  was  within  2  feet  of  the  track, 
as  he  said,  did  he  see  the  car.  Plaintiff  has 
only  his  own  thoughtlessness  to  blame  for 
his  injury. 
The  Judgment  Is  affirmed. 

LAMM,  P.  X,  and  GRAVES,  J.,  concur. 
WOODSON,  J.,  concurs  in  paragraph  3  and 
In  the  result,  and  dissents  as  to  the  other 
paragraphs. 


HILL  v.  HOPSON,  Road  Overseer,  et  a.h 

{Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1009.) 

t  Courts  (i  23 1  *)— Appellate  Jubisdiction 

—Title  to  Lawd. 

In  cases  of  pure  trespass  upon  lands,  the 
"title"  to  real  estate  is  not  so  Involved  as  to 
confer  jurisdiction  on  the  Supreme  Court  under 
Const  art.  6,  I  12  (Ann.  St.  1906,  p.  218), 
though  the  title  may  be  incidentally  involved, 
and  must  be  shown  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  657;  Dec  Dig.  i  231.*] 
2,  Coubts  (5  231*)— Appellate  Jurisdiction 

—"Title  to  Realty." 

A  suit  merely  to  restrain  a  threatened  tres- 
pass by  a  road  overseer  who  pleads  title  in  the 
county  by  dedication  of  the  road  as  a  defense 
does  not  involve  "title"  to  realty  within  Const, 
art.  6,  S  12  (Ann.  St  1906,  p.  218),  so  as  to  give 
the  Supreme  Court  jurisdiction  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  657 ;  Dec  Dig.  §  231.*] 

&  Coubts  (J  231*)— Appellate  Jurisdiction 

— Chabacteb  of  the  Parties. 

A  road  overseer  and  members  of  the  coun- 
ty court  are  not  "state  officers"  within  the  Con- 
stitution so  as  to  confer  jurisdiction  on  the 
Supreme  Court  on  appeal  in  a  case  wherein 
they  are  parties. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  |  231.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6635-6638;  vol.  8,  p.  7804.] 

Appeal  from  Circuit  Court,  St  Francois 
County. 

Action  by  F.  W.  Hill  against  Ab  Hopson, 
road  overseer  of  road  district  No.  14,  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Cause  transferred  to  St. 
Louis  Court  of  Appeals. 

Edward  A.  Rozler,  for  appellant 


GRAVES,  J.  The  abstract  of  record  re- 
veals the  fact  that  no  bill  of  exceptions  was 
filed  in  this  case,  but  shows  an  appeal  In 
doe  form  from  a  Judgment  dissolving  a  tem- 
porary Injunction.  The  cause  is  briefed  by 
the  plaintiff,  the  appellant  here,  but  no  brief 
by  defendants,  respondents  here. .  The  case, 
if  properly  here  at  all.  Is  therefore  here  up- 
on the  pleadings  and  judgment  and  not  oth- 
erwise. The  petition,  which  was  verified  by 
affidavit  thus  reads:  "Plaintiff  for  a  cause 
of  action  states  that  he  is  the  owner  In 
fee  simple  of  a  tract  of  land  containing 


about  nine  acres  In  United  States  surrey 
No.  8099,  and  situate  In  what  is  known  as 
East  Bonne  Terre,  In  Perry  township,  St 
Francois  county,  Mo.,  being  the  property 
described  in  the  deed  from  Anthony  La 
Grave  dated  day  of  ,  and  re- 
corded In  Book  - 


— ,  the  southwestern  por- 
tion of  said  lot  being  bounded  on  the  south 
by  the  public  road  known  as  the  Big  River 
&  French  Village  Public  Road;  on  the  west 
by  the  public  road  known  as  the  Valle  Mines 
&  Hazel  Run  Public  Road;  on  the  east  by. 
the  lot  of  one  John  Valle.  Plaintiff  further 
states  that  Ab  Hopson  Is  the  duly  elected, 
qualified,  and  acting  road  overseer  of  road 
district  No.  14  of  St  Francois  county,  Mo., 
and  that  Chris  T.  Tullock  Is  the  duly  elect- 
ed, qualified,  and  acting  presiding  judge  of 
the  county  court  of  St  Francois  county,  Mo., 
and  that  Allen  Hill  and  O.  J.  Mayberry  are 
the  duly  elected,  qualified,  and  acting  as- 
sociate justices  of  said  county  court  Plain- 
tiff further  states  that  he  resides  in  the 
southwestern  portion  of  said  nine-acre  lot 
and  occupies  the  same  with  a  residence  and 
outbuildings,  and  has  a  garden  thereon  to- 
gether with  an  orchard  of  growing  fruit, 
and  that  the  same  Is  Inclosed  by  a  good  and 
substantial  fence,  and  that  on  the  south  side 
of  said  lot  said  fence  reaches  up  to  the  west 
side  of  the  lot  of  the  said  John  Valle,  and 
that  the  said  lot  together  with  the  garden 
thereon  and  fruit  trees,  are  now  fully  pro- 
tected by  said  fence  from  depredation  and 
injury.  Plaintiff  further  states  that  defend- 
ant Charles  T.  Tullock,  Allen  Hill,  and  O. 
J.  Mayberry,  acting  as  the  county  court  of 
St  Francois  county,  Mo.,  at  the  August 
term,  1905,  of  said  court,  made  an  order  of 
record  directed  to  codefendant  Ab  Hopson, 
as  road  overseer,  directing,  ordering,  and  re- 
quiring the  said  Hopson  to  open  upon  the 
lot  of  ground  so  owned  by  plaintiff  a  street 
or  alley  immediately  joining  the  lot  of  said 
John  Valle,  which  said  street  or  alley  was 
so  directed  to  be  opened  with  a  width  of 
20  feet  and  a  length  of  about  243  feet 
Plaintiff  further  states  that  the  said  street 
or  alley  so  ordered  to  be  opened  Is  of  no 
public  utility,  and  the  opening  thereof  can 
only  be  Intended  for  the  private  benefit  of 
said  John  Valle,  and  cannot  be  used  by  the 
general  public  because  said  alley  does  not 
connect  with  any  other  street  or  road,  and 
is  not  of  sufficient  width  to  permit  the  turn- 
ing of  teams  therein.  Plaintiff  further  states 
that  said  proposed  street  or  alley  is  not  30 
feet  wide.  Plaintiff  further  states  that  said 
proposed  street  or  alley  Is  not  a  public  road 
or  highway,  nor  has  there  ever  been  pre- 
sented to  the  county  court  of  St  Francois 
county  any  petition  asking  the  location  and 
opening  of  a  street,  alley,  highway,  or  pub- 
lic road  at  said  point  nor  has  the  county 
court  of  St  Francois  county  ever  caused  a 
plat  to  be  filed  thereof,  nor  has  the  said 
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proposed  street  or  alley  ever  been  used  by 
the  public  as  a  street  or  alley,  nor  has  there 
ever  been  expended  any  public  money  or 
labor  thereon  at  any  time,  nor  has  said 
street  or  alley  ever  been  established  as  a 
public  road  according  to  any  provisions  of 
law,  nor  did  said  county  court  have  any  law- 
ful authority  to  order  the  opening  of  a 
road  or  highway  less  than  30  feet  wide. 
Plaintiff  further  states  that  said  Ab  Hop- 
son,  acting  under  the  purported  authority 
of  said  order  of  said  county  court  of  St 
Francois  county,  Mo.,  has  threatened  and  is 
about  to  enter  upon  said  premises,  and 
has  so  notified  this  plaintiff  in  writing  of  his 
intention  to  at  once  enter  upon  said  premises, 
and  tear  and  throw  down  the  fences  of  plain- 
tiff and  open  said  street  or  alley  20  feet 
wide  and  243  feet  long,  and  to  maintain 
such  opening,  and  thereby  expose  all  the 
property  of  plaintiff  to  the  depredation  of 
stock  and  to  the  injury  of  plaintiff  to  his 
said  orchard  and  garden.  Plaintiff  states 
that  be  has  no  adequate  remedy  at  law,  and, 
if  defendant  Hopson  is  permitted  to  tear 
down  said  fence  and  expose  plaintiff's  prop- 
erty to  depredation,  that  his  loss  will  be 
Irreparable,  and  cannot  be  adequately  com- 
pensated by  an  action  at  law.  Plaintiff, 
therefore,  asks  that  this  court  issue  a  tem- 
porary restraining  order  to  prevent  defend- 
ants from  carrying  their  threatened  act  into 
effect,  and  that  a  temporary  Injunction  be 
Issued  by  this  court  and  that  on  a  hearing 
herein  that  defendants  be  permanently  en- 
joined from'  enforcing  the  said  order  and 
that  defendant  Ab  Hopson  be  permanently 
enjoined  and  restrained  from  tearing  down 
the  fences  of  this  plaintiff  and  that  defend- 
ants all  be  restrained  from  opening  the  said 
street  or  alley." 

The  amended  answer  upon  which  the  cause 
was  finally  tried  Is  In  this  language:  "Now 
come  defendants  In  the  above-entitled  cause, 
and  for  answer  to  plaintiff's  petition  admit 
that  Ab  Hopson  is  the  duly  elected  and  quali- 
fied road  overseer  of  road  district  No.  14  of 
St.  Francois  county,  Mo. ;  admits  that  C  T. 
Tullock  is  the  duly  elected  and  qualified  pre- 
siding judge  of  the  county  court  of  St.  Fran- 
cols  county ;  admits  that  O.  J.  Mayberry  and 
Allen  Hill  are  the  duly  elected  and  qualified 
associate  judges  of  the  county  court  of  St 
Francois  county,  Mo. ;  admits  that  the  coun- 
ty court  comprised  of  the  aforesaid  members 
at  the  August  term,  1905,  made  an  order  of 
record  ordering  and  directing  Ab  Hopson,  the 
aforesaid  road  overseer,  to  remove  all  ob- 
structions placed  in  the  street  or  alley  men- 
tioned and  complained  of  In  plaintiff's  peti- 
tion, a  copy  of  which  order  is  hereto  attached 
and  made  a  part  of  this  answer.  Defendants, 
further  answering,  deny  each  and  every  al- 
legation, statement  or  averment  of  plaintiff's 
petition  contained  not  hereinbefore  expressly 
admitted.  Defendants,  further  answering, 
allege  the  facts  to  be  that  on  the  28th  day  of 
February,  1886.  and  prior  thereto,  the  plain- 


tiff, together  with  other  persons,  were  the 
owners  in  fee  simple  of  the  nine-acre  tract 
of  land  mentioned  in  plaintiff's  petition,  and 
on  the  26th  day  of  February,  1885,  the  plain- 
tiff, together  with  the  other  owners  of  the 
said  nine-acre  tract  subdivided  and  laid  oat 
the  same  into  town  lots,  blocks,  streets,  and 
alleys  to  be  made,  in  which  said  plat  the  par- 
cels of  ground  reserved  for  public  purposes 
by  their  boundaries,  course,  and  extent  the 
avenues,  streets,  lanes,  alleys,  and  other  land 
to  be  used  for  public  purposes,  and  the  lota 
for  sale  by  numbers,  and  their  precise  length 
and  width  were  particularly  set  forth  and  de- 
scribed ;  that  said  plat  so  aforesaid  was  duly 
signed  and  acknowledged  by  the  proprietors 
of  said  tract  and  duly  certified  and  recorded 
In  the  office  of  the  recorder  of  deeds  of  St. 
Francois  county,  the  county  in  which  the 
said  tract  of  land  is  located ;  that  the  street 
or  alley  mentioned  and  complained  of  in  the 
plaintiff's  petition  is  one  of  the  streets  or  al- 
leys so  aforesaid  laid  off  and  described  in 
and  by  the  said  plat,  and  Is  designated  on 
said  plat  as  'West  street*;  that  afterwards 
plaintiff  and  his  co-owners,  as  aforesaid,  of- 
fered and  held  out  for  sale  the  lots  and  par- 
cels of  land  as  aforesaid  laid  off  and  said 
lots  with  reference  to  and  as  described  by 
said  plat ;  that  said  lots  were  sold  to  parties 
relying  upon  the  said  plat  and  more  partic- 
ularly the  street  or  alley  complained  of  in 
plaintiff's  petition;  that,  by  reason  of  the 
premises,  the  plaintiff  is  forever  estopped 
from  asserting  any  claim,  title,  or  interest  In 
and  to  the  said  land  designated  as  'West 
street'  by  said  plat  Defendants,  further  an- 
swering, say  that  the  street  or  alley  com- 
plained of  in  plaintiffs  petition  is  a  public 
street  for  public  uses  and  purposes,  and  that 
the  title  thereto  Is  vested  In  St  Francois 
county  in  trust  for  the  uses  and  purposes  as 
aforesaid,  and  that  these  defendants  should 
not  be  enjoined  from  executing  said  trust 
Defendants  further  say  that  the  town  laid 
off  by  the  plaintiff  and  his  co-owners  of  said 
land  Is  not  incorporated.  Wherefore,  the  de- 
fendants, having  fully  answered,  pray  to  be 
discharged  with  their  costs."  Reply  was  a 
general  denial. 

Upon  the  filing  of  the  reply,  the  defend- 
ants moved  to  dissolve  the  temporary  injunc- 
tion, stating  their  reason  thus:  "Now  at  this 
day  come  the  defendants  in  the  above-entitl- 
ed cause,  and  move  the  court  to  dissolve  the 
injunction  heretofore  granted  in  said  cause 
for  the  following  reasons,  to  wit:  First 
There  is  no  equity  on  the  face  of  the  bill  fil- 
ed by  complainant  herein.  Second.  All  the 
allegations  of  said  bill  which  are  material 
and  upon  which  the  Injunction  was  granted 
are  denied  by  defendants  in  their  answer. 
Third.  The  plaintiff,  having,  as  provided  by 
statute  in  such  cases  duly  dedicated  the  prop- 
erty in  controversy  to  the  public,  now  has  no 
special  interest  in  said  property.  Fourth. 
The  new  matter  set  up  In  defendant's  an- 
swer, as  the  same  appears  from  and  by  said 
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answer  now  on  file  in  this  cause,  shows  that 
plaintiff  Is  not  entitled  to  this  relief,  and 
that  this  injunction  should  no  longer  be  con- 
tinued. Wherefore  and  by  reason  of  the 
above  the  defendants  say  that  the  said  in- 
junction should  no  longer  be  continued,  but 
the  same  should  at  once  be  dissolved." 

The  judgment  entered  was:  "This  cause 
baring  been  tried  and  submitted  to  the  court, 
It  is  ordered  that  the  prayer  for  relief  be  de- 
nied and  the  court  finds  for  the  defendants, 
and  it  is  further  ordered  that  the  Injunction 
granted  herein  be  dissolved  and  for  naught 
beld." 

The  questions  suggested  by  the  record  are 
(1)  whether  we  have  jurisdiction,  and  (2) 
whether  the  judgment  Is  erroneous  upon  the 
face  of  the  record  proper. 

L  Was  title  to  real  estate  so  Involved  in 
this  case  as  to  give  this  court  jurisdiction? 
We  bave  set  out  the  pleadings  in  full  so  that 
the  real  questions  Involved  might  be  made 
apparent.  By  the  petition  the  plaintiff  al- 
leges that  be  is  the  owner  of  the  nine  acres 
of  land  in  question;  that  he  had  the  same 
fenced  and  inclosed;  that  the  county  court 
made  an  order  directing  the  road  overseer 
to  open  up  a  street  or  alley  on  said  land  20 
feet  wide  and  243  feet  long;  that  the  said 
defendant,  road  overseer,  "has  threatened 
and  is  about  to  enter  upon  said  premises 
and  has  so  notified  this  plaintiff  In  writing 
of  his  intention  to  at  once  enter  upon  said 
premises,  and  tear  and  throw  down  the  fenc- 
es of  plaintiff  and  open  said  street  or  alley, 
*  *  *  and  to  maintain  said  opening,"  etc. 
The  petition  then  asks  that  defendants  be 
enjoined  from  carrying  this  said  threatened 
act  Into  effect,  by  one  portion  of  their  an- 
swer the  defendants  aver  that  the  plaintiff 
and  others  were  at  one  time  owners  of  the 
tract  of  nine  acres;  that  as  such  owners 
they  platted  the  same  Into  lots  and  blocks 
with  streets  and  alleys  therein ;  that  the  20- 
foot  strip  in  question  was  one  of  these 
streets  or  alleys;  that  their  said  plat  was 
duly  acknowledged  and  filed  of  record  in 
the  recorder's  office  of  St  Francois  coun- 
ty; that  the  plaintiff  is  now  estopped  to 
claim  title  thereto.  And,  further,  the  de- 
fendants aver  that  strip  20  by  243  feet  is 
a  public  street  for  public  use,  and  that  the 
title  thereto  Is  vested  In  St  Francois  coun- 
ty in  trust  for  the  public  uses  aforesaid. 
We  thus  have  an  allegation  of  title  in  plain- 
tiff on  the  one  hand  and  an  allegation  of 
title  in  St  Francois  county  on  the  other 
hand.  However,  when  we  analyse  the  peti- 
tion, the  real  purpose  of  it  Is.  to  restrain  a 
threatened  trespass.  In  all  cases  of  tres- 
pass upon  lands  the  title  to  real  estate  must 
be  inquired  Into,  and  it  usually  results  that 
both  plaintiff  and  defendant  claim  title,  and 
each  attempt  to  prove  title  in  himself.  It 
now  seems  to  he  the  settled  doctrine  of  this 
state  that  in  cases  of  pure  trespass  upon 
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lands  the  title  to  real  estate  is  not  so  in- 
volved as  to  confer  jurisdiction  upon  this 
court  under  section  12  of  article  0  of  the 
Constitution  (Ann.  St  1006,  p.  218),  although 
the  title  may  be  incidentally  involved  and 
must  be  shown  in  the  course  of  the  trial. 
Roth  rock  v.  Cordz-Flscher  Lumber  Co.,  146 
Mo.  57,  47  &  W.  907;  Cox  v.  Barker,  150 
Mo.  424,  51  S.  W.  1051;  Oiark  Land  ft  Lum- 
ber Co.  v.  Robertson,  168  Mo.  322,  159  a  W. 
68.  The  Rothrock  Case,  supra,  overruled  In 
express  terms  the  case  of  Mustek  v.  Rail- 
way Co.,  114  Ma  300,  21  S.  W.  491,  wherein 
It  was  held  that  we  did  have  jurisdiction  in 
a  trespass  case,  when  the  defendant  claimed 
title  by  the  statute  of  limitations,  and  urged 
such  title  as  a  defense  to  the  alleged  tres- 
pass. So  that  the  allegation  of  title  in  St. 
Francois  county  In  this  answer  does  not  give 
us  jurisdiction.  Injunction  being  an  equita- 
ble action,  if  the  answer  in  an  action  to  re- 
strain a  trespass  pleads  an  equitable  title, 
and  prays  that  the  court  ascertain  and  define 
the  title,  then  the  Judgment  to  be  entered 
would  directly  affect  title  to  real  estate,  and 
this  court  would  have  jurisdiction,  but  such 
Is  not  the  case  at  bar.  Lambert  "v.  Railway 
Co.,  212  Mo.  692,  111  S.  W.  550.  We  have 
here  a  pure  action  to  restrain  a  trespass  and 
no  pleading  authorizing  the  court  to  find  or 
define  title.  The  Judgment  does  not  directly 
effect  title  under  our  cases.  If  we  bave  no 
jurisdiction  in  a  case  of  trespass  by  parity 
of  reasoning,  we  cannot  have  Jurisdiction 
In  a  case  of  threatened  trespass.  If  the 
trespass  Itself  and  the  issues  Involved  there- 
in do  not  give  us  jurisdiction,  a  mere  threat- 
ened trespass  cannot  do  more.  We  conclude, 
therefore,  that  title  to  real  estate  Is  not  so 
Involved  as  to  give  this  court  jurisdiction. 

2.  Nor  do  we  think  the  parties  to  the  ac- 
tion give  us  jurisdiction.  St  Francois  coun- 
ty is  not  a  party.  The  road  overseer  and 
the  members  of  the  county  court  are  not 
state  officers  within  the  meaning  of  the  Con- 
stitution, so  as  to  confer  Jurisdiction.  State 
ex  rel.  Holmes  et  al.  v.  Dillon,  90  Mo.,  loc 
cit.  234,  2  S.  W.  417.  Nor  does  it  appear 
that  the  amount  Involved  or  any  other  ques- 
tion in  the  case  gives  us  jurisdiction. 

We  therefore  conclude  that  this  cause 
should  be  transferred  to  the  St  Louis  Court 
of  Appeals  for  final  determination,  and  it 
is  so  ordered.   All  concur. 


AMALGAMATED  ZINC  ft  LEAD  CO.  v. 

BAY  STATE  ZINC  MINING  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1909.) 

L  COBPOBATIONS  ({  661*)— FOBEION  COBPOB- 

ATiowB— Right  to  Sub. 

A  foreign  corporation,  which  has  not  ob- 
tained a  license,  as  required  by  Rev.  St.  1899, 
§|  1025,  1026  (Ann.  St.  1906.  pp.  888,  890),  may 
sue  in  Missouri  on  contracts  made  outside  of 
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the  state  er  on  contract*  made  for  it  In  Mis- 
souri by  its  traveling  salesman. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S|  2539-2567 ;  Dec.  Dig.  I  601.*] 

2.  Corporations  (|  672*)— Actions  by  For- 
eign Corporations— Petition. 

A  petition,  in  an  action  by  a  foreign  cor- 
poration, which  shows  on  its  face  that  the  cor- 
poration has  established  a  place  of  business  in 
the  state  and  has  actually  done  business  there- 
in without  having  obtained  the  license  required 
by  Rev.  St.  1899,  §}  1025,  1026  (Ann.  St.  1906, 
pp.  888,  890),  is  demurrable  because  it  shows 
that  the  corporation  cannot  sue,  though  the 
petition  in  an  action  by  a  foreign  corporation 
need  not  allege  that  it  has  a  license  to  do  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  2646;  Dec  Dig.  §  672.*] 

3.  Corporations  (»  661*)— Foreign  Corpor- 
ations—Right to  Sue. 

A  foreign  corporation,  incapacitated  from 
suing  at  the  time  of  an  institution  of  a  suit 
by  it  on  the  ground  that  it  has  not  obtained  the 
license  required  by  Rev.  St.  1899.  §g  1025,  1026 
(Ann.  St.  1906,  pp.  888,  890),  cannot  cure  the 
incapacity  by  thereafter  taking  out  a  license. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  5  2545 ;  Dec.  Dig.  §  661.*] 

4.  Corporations  (Si  643,   655*)  —  Foreign 
Corporations— Contracts— Validity. 

An  assignment  of  a  Missouri  contract  in 
Missouri  to  a  foreign  corporation  actually 
transacting  business  in  Missouri,  without  hav- 
ing obtained  the  license  required  by  Rev.  St. 
1899,  SI  1025,  1026  (Ann.  St.  1906,  pp.  888, 
890),  is  void,  and  the  act  of  the  corporation  in 
thereafter  taking  out  a  license  does  not  vali- 
date it 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  »  2545-2576;  Dec.  Dig.  If  643, 
«55.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  the  Amalgamated  Zinc  &  Lead 
Company  against  the  Bay  State  Zinc  Mining 
Company.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Affirmed. 

Thomas  Dolan,  for  appellant  Cole,  Bur- 
nett &  Williams,  for  respondent 

GRAVES,  J.  Plaintiff,  a  corporation  un- 
der the  laws  of  New  Jersey,  on  December 
27,  1905,  filed  a  petition  In  the  circuit  court 
of  Jasper,  the  purpose  of  which  was  to  en- 
join and  restrain  the  defendant  from  mining 
on  the  E.  %  of  a  certain  tract  of  ground 
known  and  described  as  lot  107  in  the  N.  E. 
%  of  section  4,  township  27,  range  33,  in 
Jasper  county.  Mo.,  as  shown  by  a  certain 
plat  of  said  ground  for  mining  purposes  as 
made  out  and  posted  by  the  Gran  by  Mining 
&  Smelting  Company,  the  owner  In  fee  of 
said  ground.  Plaintiff  claimed  the  right  to 
mine  said  E.  %  of  lot  107  by  virtue  of  mesne 
assignments  of  a  license  to  mine  that  tract 
and  other  lots  given  by  the  said  Granby  Min- 
ing &  Smelting  Company.  The  petition  then 
charged  that  defendant  had  been  mining  on 
said  tract,  and,  although  notified  not  so  to 
ao,  was  still  mining  thereon,  and,  after 
charging  irreparable  injury  and  damages 
and  inadequate  legal  remedies,  prayed  for  an 


Injunction  as  aforesaid.*  By  the  answer  the 
defendant  pleaded:  (1)  That  plaintiff  was  a 
foreign  corporation,  and  had  not  compiled 
with  the  laws  of  this  state  by  filing  with  the 
Secretary  of  State  a  copy  of  its  charter  or 
certificate  of  incorporation,  and  had  no  li- 
cense to  transact  business  in  this  state,  and 
had  no  right  to  commence  or  maintain  a 
suit  such  as  this,  or  any  other,  in  the  courts 
of  this  state.  (2)  Defendant  admitted  its 
corporate  capacity,  admitted  that  it  was  in 
possession  of  that  part  of  the  premises  de- 
scribed in  plaintiff's  petition,  specifically  de- 
scribing the  same  by  metes  and  bounds,  ad- 
mitted that  It  was  mining  on  the  same  at 
the  commencement  of  this  suit  admitted 
that  it  bad  been  so  engaged  long  prior  to  the 
filing  of  the  suit  and  purposed  to  continue 
said  mining,  but  denied  all  other  matters 
not  specifically  admitted.  (3)  Defendant  fur- 
ther pleaded  that  it  was  mining  on  such  dis- 
puted tract  by  virtue  of  an  agreement  with 
plaintiff,  which  agreement  is  described  in 
detail,  as  well  as  defendant's  conduct  there- 
under, and  this  portion  of  the  answer  con- 
cludes by  a  plea  of  estoppel.  (4)  Defendant 
avers  that  the  petition  does  not  state  facts 
sufficient  to  entitle  plaintiff  to  injunction  re- 
lief.  Reply  was  a  general  denial. 

At  the  trial  evidence  was  heard  subject  to 
objections,  and  at  the  close  of  the  plaintiff's 
case, the  court  sustained  a  demurrer  to  the 
testimony.  Over  the  objection  of  the  defend- 
ant, the  plaintiff  put  in  the  following  docu- 
mentary evidence:  (1)  Certificate  and  li- 
cense issued  to  plaintiff  by  the  Secretary  of 
State  of  Missouri,  of  date  January  25,  1906; 
(2)  mining  license  from  Granby  Mining  & 
Smelting  Company,  of  date  March  1,  1899, 
to  Rafael  Estrada  and  covering  the  land  in 
dispute;  (3)  written  transfer  of  the  above- 
named  mining  license  or  lease  from  Rafael 
Estrada  to  W.  W.  Lowe,  trustee,  of  date 
May  31,  1904;  (4)  written  transfer  of  the 
first-named  license,  of  date  October  14,  1904. 
By  oral  proof  it  was  shown:  That  in  March, 
1906,  the  plaintiff  got  a  new  license  or  lease 
from  the  Granby  Mining  &'  Smelting  Com- 
pany; that  plaintiff  had  been  mining  on  the 
property  covered  by  the  Estrada  lease  since 
1902;  that  W.  W.  Lowe  was  trustee  for  the 
plaintiff  in  the  Instrument  made  to  him  and 
described  above;  that  plaintiff  notified  de- 
fendant to  cease  mining  on  the  disputed 
tract,  which  was  done  for  about  three  weeks; 
that  then  mining  was  resumed  and  contin- 
ued until  the  granting  of  the  injunction; 
that  the  ore  was  6  per  cent  ore,  and  valu- 
able; that  defendant  purposed  further  op- 
erations on  this  land  unless  restrained  by 
injunction.  Such  are  the  facts  of  the  case. 
Counsel  seem  to  agree  that  the  court,  nlsL 
dismissed  plaintiff's  bill  on  the  theory  tbat 
it  bad  no  license  to  transact  any  business  In 
this  state  prior  to  January  25,  1906,  and 
therefore  could  not  maintain  this  suit;  but, 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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whatever  may  have  been  the  views  below, 
we  bare  detailed  an  outline  of  the  facts,  and 
can,  as  we  have  the  right,  proceed  to  deter- 
mine the  merits.  Contentions  of  counsel 
both  pro  and  con  will  be  noted  In  the  course 
of  the  opinion,  so  far  as  may  be  required. 

1.  There  are  two  questions  presented  by 
this  record:  (1)  Can  plaintiff,  a  foreign  cor- 
poration, without  license  to  do  business  In 
this  state,  but  having  actually  been  resident 
in  the  state,  and  transacting  its  charter  busi- 
ness therein  for  some  years,  be  permitted 
to  bring  an  action  In  our  courts,  and,  after 
having  so  brought  the  action,  be  permitted 
to  maintain  and  prosecute  it,  by  taking  out 
the  required  license  before  trial?  And  (2) 
If  It  can  thus  give  itself  a  status  or  standing 
In  our  courts,  can  it  further  enforce  con- 
tracts which  it  has  made  and  which  are  to 
be  folly 'performed  in  this  state?  Of  these 
questions  In  their  order. 

We  are  inclined  to  think  that  both  conten- 
tions must  be  answered  in  the  negative; 
but  they  are  so  closely  related  that  a  dis- 
cussion of  the  one  necessarily  Involves  the 
discussion  of  the  other.  That  a  foreign  cor- 
poration can  sue  In  Missouri  on  contracts 
made  outside  of  Missouri,  or  made  by  sales- 
men traveling  for  them  in  Missouri,  can  sue 
In  the  courts  of  the  state  without  license 
from  the  Secretary  of  State,  is  unquestioned; 
but  the  question  here  Is:  Can  a  foreign  cor- 
poration come  into  this  state,  open  up  a 
place  of  business,  and  actually  do  a  part  of 
the  business  authorized  by  its  charter  In 
violation  of  our  law,  and  without  taking  out 
a  license,  and  otherwise  complying  with  our 
statutes,  have  the  doors  of  our  courts  open 
to  them,  to  protect  the  unlawful  business? 
We  think  not.  -If  the  petition  in  such  case 
disclosed  the  facts  aforesaid,  it  would  be 
demurrable.  Whilst  we  have  held  that  the 
plaintiff  in  such  cases  does  not  have  to  plead 
that  It  has  a  license  to  do  business,  and  that 
the  failure  so  to  plead  does  not  make  the 
petition  demurrable  (United  States  Machin- 
ery Co.  v.  Ramlose,  210  Mo.,  loc  clt  649, 
109  S.  W.  667),  yet  there  can  be  no  question 
that  if  it  appeared  upon  the  face  of  the  peti- 
tion that  the  plaintiff,  a  foreign  corporation, 
bad  established  a  place  of  business  in  the 
state,  and  had  actually  been  doing  business 
In  the  state,  without  a  license,  such  a  peti- 
tion would  be  demurrable,  because  of  the 
fact  that  it  would  disclose  that  the  party 
plaintiff  bad  no  right  to  sue.  Now  advan- 
cing a  step,  if  the  party  was  Incapacitated  to 
sue  at  the  institution  of  the  suit,  can  such 
party  cure  such  incapacity  by  taking  out  a 
license  thereafter  and  before  trial.  We  think 
not  There  is  diversity  of  opinion  among  the 
courts.  Vide  note  to  case  of  National  Ferti- 
lizer Co.  v.  Fall  River  Five  Cents  Savings 
Bank  et  aL  (Mass.)  14  L.  R.  A.  (N.  S.)  661 
et  seq.  The  annotator,  in  discussing  the 
right  to  maintain  a  suit  before  license  is 
Issued,  but  in  which  license  was  procured 
before  trial,  says:  "Of  course,  in  those  Ju- 
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risdictions  in  which  it  Is  held  that  any  con- 
tract entered  into  by  a  foreign  corporation 
before,  complying  with  the  requirements  of 
the  local  statute  is  void,  the  particular  ques- 
tion presented  in  the  foregoing  case  could 
not  arise;  for,  if  the  contract  is  void  from 
the  beginning,  subsequent  compliance  with 
the  requirements  of  the  statute,  either  be- 
fore or  after  bringing  suit,  would  not  remedy 
the  defect.  In  those  jurisdictions,  however, 
which  hold  that  such  contracts  are  not  in- 
valid, but  merely  enforceable  by  the  corpora- 
tion before  its  compliance  with  the  statu- 
tory requirements,  there  is  much  difference 
of  opinion  as  to  the  effect  of  a  compliance 
after  the  commencement  of  the  suit,  but 
before  judgment" 

In  this  state  we  hold,  as  we  shall  show 
in  a  subsequent  paragraph,  that  the  unlaw- 
ful contract  cannot  be  validated  by  taking  out 
a  license  after  the  making  of  the  contract. 
Hence  our  state  falls  within  that  class  of 
jurisdictions  mentioned  in  the  first  para- 
graph of  the  quotation,  supra.  For  that  rea- 
son we  suggested  in  the  beginning  that  the 
two  questions  were  much  intertwined  in  the 
case  at  bar.  We  are  not  unaware  that  in 
Carson-Rand  Co.  v.  Stern,  129  Mo.  881,  31  S.- 
W.  772,  32  I*  R.  A  420,  this  court  held  that 
where  a  foreign  corporation  had  filed  an  at- 
tachment suit  prior  to  taking  out  license,  < 
and  between  the  time  of  bringing  the  suit 
and  a  motion  to  dismiss  the  case,  for  the 
reason  that  it  had  not  taken  out  license,  it 
did  comply  with  our  law,  and  take  out  the 
license,  that  it  could  maintain  said  suit, 
and  the  judgment  of  our  Brother  Valliant 
then  in  the  court  nisi,  was  reversed;  but, 
as  pointed  out  by  Goode,  J.,  in  the  recent 
case  of  Manufacturing  Co.  v.  Construction 
Co.,  124  Mo.  App.,  loc.  cit  862,  101  S.  W. 
702,  the  Carson-Rand  Case  has  in  effect  been 
overruled  in  the  case  of  Trl-State  Amuse- 
ment Co.  v.  Forest  Park  Amusement  Co., 
192  Mo.  404,  90  S.  W.  1020,  4  L.  R.  A.  (N.  S.) 
688,  171  Am.  St.  Rep.  611.  We  did  not  ex- 
pressly overrule  it  but  when  upon  examina- 
tion of  the  record  in  that  case  It  is  seen 
that  by  an  agreed  statement  of  facts  upon 
which  the  motion  to  dismiss  was  submitted, 
as  Judge  Goode,  In  the  case,  supra,  says, 
"contained,  among  other  things,  the  agree- 
ment that  plaintiff  had  for  a  long  time 
conducted  a  lumber  yard  in  St.  Louis,  that 
the  notes  in  suit  were  made  and  executed 
in  the  city  of  St  Louis,  were  payable  in 
St.  Louis,  and  that  the  sales  of  lumber  for 
which  the  notes  were  given  were  made  in 
St  Louis,"  then  it  is  apparent  that  it  has 
been  in  effect  .fully  overruled  by  not  only 
the  case  in  192  Mo.  404,  90  S.  W.  1020,  4 
L.  R.  A.  (N.  S.)  688,  111  Am,  St.  Rep.  611, 
Bupra,  but  In  all  subsequent  decisions.  The 
effect  of  Judge  Barclay's  decision  was  to 
bold  that  the  subsequent  taking  out  of  the 
license  validated  the  notes  sued  on  in  that 
case,  and  be,  accordingly,  reversed  and  re- 
manded the  case  "for  further  proceedings." 
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Not  only  have  our  courts  discredited  the 
doctrine  of  the  Carson-Rand  Case,  but  in 
Minnesota,  wherein  they  have  practically 
the  same  statute  as  ours,  the  court  refused 
to  follow  that  case.  The  Minnesota  court, 
in  Brewing  Co.  v.  Peimelsl,  85  Minn.,  loc. 
clt  124,  88  N.  W.  442,  says:  "Counsel  for 
the  plaintiff  practically  concede  that  by  vir- 
tue of  this  provision  it  could  not  maintain 
any  action  in  our  courts  upon  such  a  com- 
mand until  it  complied  with  the  statute, 
but  claim  that  the  statute  does  not  pro- 
hibit the  commencement  of  the  action,  and 
that  the  plaintiff  may,  after  its  noncom- 
pliance has  been  pleaded  as  a  defense,  com- 
ply with  the  statute  and  maintain  the  ac- 
tion. The  case  of  Carson-Rand  v.  Stern, 
129  Mo.  381,  31  S.  W.  772,  82  L.  R.  A.  420, 
is  cited  in  support  of  this  contention.  The 
case  Is  in  point,  for  the  statute  there  under 
consideration  was  similar  to  our  own;  but 
we  cannot  accept  this  construction  of  the 
statute,  for  a  prohibition  against  maintain- 
ing an  action  implies  a  prohibition  against 
beginning  it,  for  the  beginning  of  the  ac- 
tion is  one  of  the  necessary  steps  in  main- 
taining it  More  than  that,  the  construc- 
tion of  the  statute  urged  on  behalf  of  the 
plaintiff  would  invite  and  foster  the  very 
evil  it  was  intended  to  prevent.  It  would 
enable  foreign  corporations  to  do  business 
In  this  state  in  defiance  of  our  laws  until 
some  party,  perchance,  pleaded  its  noncom- 
pliance In  an  action  brought  by  it  to  en- 
force a  demand  against  him.  Then  it  would 
comply,  and  the  action  would  proceed.  Such 
a  construction  is  contrary  to  the  letter  and 
spirit  of  the  statute,  and,  if  adopted  by  the 
court,  would  directly  tend  to  defeat  the 
public  policy  sought  to  be  enforced  by  its 
enactment.  The  most  efficient  way  to  com- 
pel obedience  to  this  statute  is  to  enforce  it 
as  it  reads,  and  not  amend  it  by  judicial 
construction  so  as  to  enable  foreign  cor- 
porations to  avoid  the  consequences  of  a 
noncompliance  with  Its  terms  by  complying 
after  the  penalties  have  been  incurred.  We 
therefore  hold  that  a  foreign  corporation  do- 
ing business  in  this  state  without  first  com- 
plying with  the  statute  cannot  maintain  an 
action  in  the  courts  of  this  state  upon  any 
contract  or  demand  growing  out  of  such 
business.  Nor  will  compliance  by  it  with 
the  statute  after  the  making  of  such  a  con- 
tract, or  after  the  commencement  of  an  ac- 
tion thereon,  remove  the  bar  of  the  stat- 
ute. The  conclusion  is  supported  by  the  de- 
cisions of  the  courts  of  other  states  having 
a  similar  statute.  J.  Walter  Thompson  Co. 
v.  Whitehed,  185  111.  454,  56  N.  E.  1106; 
Cary-Lombard  v.  Thomas,  92  Tenn.  587,  22 
S.  W.  743;  Ehrhardt  v.  Robertson,  78  Mo. 
App.  404." 

In  Halsey  v.  Henry  Jewett  Dramatic  Co., 
114  App.  Dlv.  424,  99  N.  T.  Supp..  loc.  dt 
1124,  the  court  says:  "The  language  of  sec- 
tion 181  of  the  tax  law  (Laws  1896,  p.  856, 
c.  908)  Is  that  every  foreign  corporation  not 


excepted,  authorized  to  do  business  under 
the  general  corporation  law,  shall  pay  a  li- 
cense tax  within  the  time  prescribed,  or  else 
It  shall  not  maintain  an  action  In  the  courts 
of  the  state.  The  answers  demurred  to  al- 
lege that  this  tax  had  not  been  paid  when 
the  action  commenced,  and,  if  that  be  true, 
then  the  action  cannot  be  maintained.  The 
fact  that  the  tax  was  paid  after  the  action 
was  commenced  does  not  change  the  situ- 
ation. The  plaintiff  had  no  right  to  bring 
the  action,  and,  having  brought  It  without 
right,  he  cannot,  notwithstanding  the  pay- 
ment of  the  tax  thereafter  made,  continue 
and  maintain  an  action  which  he,  in  the 
first  instance,  had  no  right  to  bring." 

We  quite  agree  with  the  Minnesota  court, 
in  that  the  beginning  of  a  suit  Is  but  one 
step  in  maintaining  It  The  construction  of 
the  word  "maintain"  as  given  in  the  Car- 
son-Rand Case  is  too  narrow,  when  we  con- 
sider the  purpose  of  the  statute  wherein  It 
is  used,  1.  e.,  Rev.  St  1899,  f  1026  (Ann.  St 
1906,  p.  890).  The  plaintiff  in  the  case,  being 
incapacitated  to  sue  In  the  first  place,  did 
not  so  change  its  status  by  taking  out  the 
license  as  to  be  permitted  to  further  prose- 
cute a  suit  brought  in  defiance  of  the  stat- 
ute. These  statutes,  sections  1025  and  10211, 
Rev.  St.  1899  (Ann.  St  1906,  pp.  888,  890), 
have  been  so  often  quoted  in  the  cases  here- 
inafter cited  that  a  reproduction  here  would 
be  superfluous. 

2.  But  going  to  the  contract  which  Is  the 
basis  of  plaintiff's  right  to  maintain  this 
suit  1.  e.,  the  license  or  lease  which  by  mesne 
assignments  from  Estrada  came  to  plain- 
tiff, how  stands  the  plaintiff?  It  is  only 
by  this  instrument  that  plaintiff  has  any 
standing  in  court  This  is  a  Missouri  con- 
tract assigned  In  Missouri  to  a  foreign  cor- 
poration. This  assignment  to  Lowe,  trustee, 
was  but  an  assignment  to  the  corporation 
under  the  undisputed  evidence.  The  plain- 
tiff was  in  Missouri  actually  transacting  its 
business  In  1902.  nearly  two  years  before 
the  assignment  of  the  contract  or  license. 
The  contract  was  to  be  wholly  performed  in 
Missouri,  and  the  plaintiff  was  working  its 
mines  under  this  contract,  and  had  been 
for  months  prior  to  this  suit  All  this  it 
did  in  open  violation  of  our  statutes.  When 
it  assented  to  this  assignment,  it  undertook 
to  make  and  perform  a  Missouri  contract 
relative  to  the  business  it  was  authorized 
by  its  charter  to  do  in  its  native  state.  It 
established  its  business  in  Missouri,  with  a 
superintendent  in  charge,  all  in  violation  of 
law.  It  was  here  in  open  violation  of  law 
before  It  made  this  contract,  and  so  contin- 
ued thereafter.  Under  such  circumstances 
its  contract  is  absolutely  void,  and  no  act 
of  it  thereafter  by  taking  out  license  and 
otherwise  complying  with  our  statutes  can 
validate  It  Rev.  St.  1899,  |  1028;  United 
Shoe  Machinery  Co.  v.  Ramlose,  210  Mo. 
681, 109  S.  W.  567;  Tri-State  Amusement  Co. 
v.  Amusement  Co.,  192  Mo.  404,  90  8.  W. 


Digitized  by 


Mo.) 


STATE  GEORGE. 


1020,  4  LS.A.  (N.  S.)  688,  11  Am.  St  Rep. 
511;  Mill  &  Lumber  Co.  v.  Sims.  197  Mo. 
607,  95  S.  W.  344;  Roeder  v.  Robertson,  202 
Mo.  522,  100  S.  W.  1080;  Manufacturing 
.Co.  v.  Construction  Co.,  124  Mo.  App.,  loc. 
clL  362,  101  S.  W.  702;  First  National  Bank 
t.  Leeper.  121  Mo.  App.  688,  97  S.  W.  636; 
Wilson-Mollne  Buggy  Co.  v.  Prlebe,  123  Mo. 
App.  521,  100  S.  W.  558. 

Without  a  valid  contract  the  proof  failed 
to  show  that  the  plaintiff  was  entitled  to  any 
relief  at  the  hands  of  a  court  of  equity,  nor, 
for  that  matter,  In  a  court  of  law.  We  con- 
clude that  it  neither  had  the  right  to  bring 
or  maintain  the  suit,  nor  did  it  show  facts 
to  make  a  case.  Taking  out  a  license  after 
bringing  the  suit  neither  validated  the  there- 
tofore Illegal  contract,  nor  did  it  change  the 
status  of  the  plaintiff,  at  the  time  of  the 
Institution  of  the  suit  Being  an  outlaw  at 
the  beginning  of  the  case,  It  must  so  con- 
tinue throughout 

The  judgment,  nisi,  is  correct,  and  is  af- 
firmed. All  concur. 


STATE  v.  GEORGE. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

June  8,  1909.) 
1.  Cmminal  Law  (|  1087*)  —  Appeal  —  Rec- 
obd — Contents. 

Where  the  record  proper  In  a  criminal  case 
'  fails  to  show  the  filing  of  a  motion  for  a  new 
trial  and  that  it  was  overruled,  or  that  any  bill 
of  exceptions  was  filed,  none  of  the  errors  com- 
plained of  in  the  bill  of  .exceptions  can  be  re- 
viewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Bee.  Dig.  |  1087.*] 
Z  Rape  (i  20*) — Information  —Requisites 

AHD  SUYFICIENCY. 

An  Information  by  the  prosecuting  attor- 
ney which  informs  the  court  that  defendant  on 
a  date  specified  at  a  place  named  in  and  upon 
a  person  named  "a  female  child  under  the  age 
of  fourteen  years,  to  wit,  of  the  age  of  thirteen 
years,  unlawfully  and  felonionsly  did  make  an 
assault,  and  her  the  said"  female  named  "then 
and  there  unlawfully  and  feloniously  did  car- 
nally know  and  abuse,  against  the  peace  and 
dignity  of  the  state  of  Missouri,"  which  is 
duly  verified,  is  in  proper  form. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  f  23;  Dec.  Dig.  8  20.*] 

Appeal  from  Circuit  Court,  Camden  Coun- 
ty; A.  W.  Lincoln,  Judge. 

Joseph  F.  George,  Jr.,  was  convicted  of 
rape,  and  appeals.  Affirmed. 

Elliott  W.  Major,  Atty.  Gen.,  and  Chas.  G. 
Revelle,  Asst.  Atty.  Gen.,  for  the  State. 

FOX,  J.  This  cause  is  brought  to  this 
court  by  appeal  on  the  part  of  the  defendant 
from  a  judgment  of  the  circuit  court  of  Cam- 
den county.  Mo.,  convicting  him  of  the  crime 
of  rape.  The  offense  of  which  the  defend- 
ant was  convicted,  omitting  formal  parts 
'  of  the  information,  is  thus  charged :  "Joe  V. 
Foster,  prosecuting  attorney,  duly  elected, 
commissioned,  sworn,  qualified,  Installed  and 


acting  as  such  in  and  for  said  county  of  Cam- 
den, in  the  state  of  Missouri,  upon  his  said 
oath  and  upon  his  hereto  appended  oath,  in- 
forms the  court  upon  his  said  oath  and  up- 
on his  hereto  appended  oath  does  depose, 
present,  aver  and  charge  that  said  defendant, 
Joseph  F.  George,  Jr.,  on  the  5th  day  of 
August,  A.  D.  1904,  at  the  county  of  Cam- 
den, state  of  Missouri,  in  and  upon  one  Ida 
Florence  George,  a  female  child  under  the 
age  of  fourteen  years,  to  wit,  of  the  age  of 
thirteen  years,  unlawfully  and  feloniously 
did  make  an  assault,  and  her,  the  said  Ida 
Florence  George,  then  and  there  unlawfully 
and  feloniously  did  carnally  know  and  abuse, 
against  the  peace  and  dignity  of  the  state  of 
Missouri."  To  this  Information  the  defend- 
ant entered  his  plea  of  not  guilty,  and  upon 
trial  was  convicted,  and  his  punishment  as- 
sessed at  five  years'  imprisonment  In  the 
penitentiary. 

At  the  very  threshold  of  the  considera- 
tion of  this  case,  It  is  earnestly  insisted  by 
the  learned  Attorney  General  that  there  is 
nothing  before  this  court  for  review  except 
the  record  proper.  We  have  carefully  ana- 
lyzed the  record  as  presented  to  this  court 
upon  this  appeal,  and  find  that  It  absolutely 
falls  to  disclose  that  there  was  a  motion  for 
new  trial  filed  or  the  overruling  of  any  mo- 
tion for  a  new  trial,  or  that  there  was  any 
bill  of  exceptions  filed.  It  is  essential  that 
the  record  proper  show  the  filing  of  a  mo- 
tion for  new  trial  and  the  overruling  of  It 
While  the  bill  of  exceptions  should  show  the 
filing  of  the  motion  for  new  trial  and  the 
action  of  the  court  upon  such  motion,  yet, 
In  addition  to  this,  It  Is  absolutely  essen- 
tial that  the  record  proper  show  that  the 
motion  for  new  trial  was  filed  and  the  rul- 
ing of  the  court  upon  it  In  the  recent 
case  of  Stark  v.  Zehnder,  204  Mo,  442,  102 
S.  W.  992,  Judge  Valliant,  in  speaking  of 
this  subject  thus  very  clearly  announced 
the  correct  rule:  "We  should  not  dismiss 
the  appeal  in  this  case  because  we  have  in 
sufficient  form  the  pleadings,  the  judgment, 
and  the  order  allowing  the  appeal,  and  ap- 
pellants are  entitled  to  show,  if  they  can, 
that  the  judgment  Is  erroneous  on  the  face 
of  the  pleadings,  but,  in  the  absence  of  a  suf- 
ficient showing  by  the  abstract  that  on  the 
face  of  the  court  record  proper  there  are  en- 
tries showing  that  the  motion  for  a  new  trial 
was  filed,  that  It  was  overruled,  and  that  the 
bill  of  exceptions  was  filed,  we  cannot  con- 
sider any  alleged  error  of  the  court  contain- 
ed in  the  bill  of  exceptions.  Hill  v.  Butler 
County,  195  Mo.  511,  94  S.  W.  518,  and  other 
cases  cited  by  respondents  in  their  brief  on 
this  motion."  The  distinction  between  what 
should  be  contained  In  the  record  proper  and 
the  bill  of  exceptions  was  also  very  clearly 
drawn  In  that  case.  It  was  ruled  that  "the 
bill  of  exceptions  alone  should  contain  the 
motions  and  exceptions  to  the  rulings,  but 
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the  record  proper  should  show  that  the  mo- 
tions were  filed  and  the  rulings  of  the  court 
upon  them.  A  statement  In  the  bill  of  ex- 
ceptions that  a  motion  for  a  new  trial  was 
filed  and  that  It  was  by  the  court  overruled 
Is  not  sufficient  to  show  either  that  It  was 
filed  or  that  It  was  overruled.  A  bill  of  ex- 
ceptions standing  alone  cannot  prove  its  own 
validity.  A  statement  therein  that  it  was 
signed  and  filed  Is  not  sufficient  evidence  of 
the  signing  or  filing.  The  bill  of  exceptions 
derives  its  right  to  recognition  solely  from 
the  fact  that  the  record  of  the  court  shows 
that  it  was  filed.  •  *  *  The  office  of  the 
bill  of  exceptions  Is  to  preserve  those  pro- 
ceedings In  a  cause  which  do  not  appear  in 
the  record  proper  and  the  exceptions  taken 
to  the  rulings."  It  was  finally  held  in  that 
case  that  there  were  no  record  entries  show- 
ing the  filing  of  a  motion  for  new  trial  or 
the  overruling  of  such  a  motion,  or  the  filing 
of  a  bill  of  exceptions.  Therefore  there  was 
nothing  before  the  court  for  consideration 
but  the  pleadings  and  the  judgment.  The 
conclusion  as  reached  upon  this  proposition 
in  the  case  cited  is  fully  supported  by  nu- 
merous other  cases  decided  by  this  court 

Having  reached  the  conclusion  that  under 
the  condition  of  the  record  as  presented  to 
this  court  that  we  are  not  authorized  to  re- 
view the  errors  complained  of  in  the  bill  of 
exceptions,  our  attention  will  now  be  direct- 
ed to  the  record  proper  as  presented  to  this 
court  We  have  reproduced  the  Information 
upon  which  this  judgment  is  predicated,  and 
find  that  It  is  based  upon  Bectlon  1837,  Rev. 
St  1899  (Ann.  St.  1906.  p.  1271).  It  is  duly 
verified,  and  is  in  proper  form  and  drawn  in 
harmony  with  approved  cases.  State  v. 
Wray,  109  Mo.  694,  19  S.  W.  86;  State  V. 
Miller,  111  Mo.  642,  20  S.  W.  243 ;  State  v. 
Burrles,  126  Mo.  665,  29  S.  W.  842;  State  v. 
Hall,  164  Mo.  628,  65  S.  W.  248.  As  before 
stated,  the  defendant  duly  entered  his  plea 
of  not  guilty  to  this  information.  The  jury 
were  properly  Impaneled  and  sworn  to  try 
the  cause,  and,  It  being  submitted  to  tbem, 
they  returned  their  verdict  which  is  in  prop- 
er form,  and  as  heretofore  stated,  finding  the 
defendant  Joseph  F.  George,  Jr.,  guilty, 
and  assessed  his  punishment  at  Imprisonment 
in  the  state  penitentiary  for  a  term  of  five 
years.  Judgment  and  sentence  upon  the  ver- 
dict as  returned  seems  to  be  in  perfect  form 
and  in  harmony  with  the  provisions  of  the 
statute  concerning  that  subject. 

Finding  that  -the  record  proper  falls  to 
show  the  filing  of  a  motion  for  new  trial  or 
the  overruling  of  such  motion,  or  that  any 
bill  of  exceptions  was  filed,  it  follows  that  we 
would  not  be  authorized  in  reviewing  the  ac- 
tion of  the  court  as  embraced  in  what  Is 
termed  the  bill  of  exceptions  presented  to 
this  court  Upon  this  condition  of  the  rec- 
ord the  judgment  of  the  trial  court  should 
.  be  affirmed,  and  It  is  so  ordered.  All  concur. 


FIRST  NAT.  BANK  OF  KANSAS  CITY  v. 
WHITE. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  81,  1909.) 

X.  Judgment  (J  46*)— Bt  Confession— Pow- 

eb  of  Attorney— Construction. 

A  power  in  a  warrant  of  attorney  to  con- 
fess Judgment  should  be  construed  with  minute 
strictness,  and  the  proceedings  thereunder,  if 
valid  at  all,  most  be  within  the  strict  letter  of 
the  warrant  of  attorney. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  65;  Dec  Dig.  |  46.*] 

2.  Appeal  and  Error  (}  712*)— Record— Re- 
citals or  Judgment. 

.  Where  the  record,  on  appeal  from  a  judg- 
ment entered  'under  warrant  of  attorney  with 
power  to  confess  judgment,  does  not  show 
whether  or  not  evidence  was  heard  in  entering 
judgment,  the  recitals  of  the  judgment  in  that 
regard  are  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  712.*] 

8.  Judgment  ((  64*)— Bt  Confession— Right 

to  Hear  Evidence. 

Where,  under  a  warrant  of  attorney  au- 
thorizing the  confession  of  judgment,  the  court 
enters  a  judgment  which  appears  on  its  face  to 
have  been  entered  after  a  trial  in  which  evi- 
dence was  heard,  the  judgment  is  invalid. 

[Eld.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  §  64.*] 

4.  Judgment  (J  44*)— Warrant  of  Attobnet 
to  Confess. 

In  its  infancy,  a  warrant  of  attorney  with 
power  to  confess  judgment  was  purely  a  ques- 
tion of  practice;  later  it  assumed  the  role  of 
security  for  debt 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec  Dig.  |  44.*] 

5.  Contracts  (J  127*)— Legality  of  Object 
— Usurping  Jurisdiction  op  Courts. 

Courts  guard  with  jealous  eye  any  contract 
innovations  upon  their  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §{  608-615;  Dec  Dig.  f  127.*] 

6  Judgment  (|  45*)— Warrant  of  Attobnet 
to  Confess— Public  Policy — Validity. 
A  warrant  of  attorney  based  on  the  com- 
mon law,  authorizing  confession  of  judgment 
and  waiving  issuance  and  service  of  process, 
and  waiving  and  releasing  all  errors  In  said 
proceedings  and  judgment,  and  all  proceedings 
on  writ  of  error  thereon,  is  invalid,  in  the  ab- 
sence of  statute,  in  Missouri,  as  against  the 
public  policy  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  I  45.*] 

7.  Judgment  (I  45*) — Warrant  of  Attobnet 
to  Confess— Abrogation  of  Common  Law. 
Rev.  St.  1899,  §g  789-792  (Ann.  St.  1906, 
pp.  755-757),  fully  cover  the  mode  and  manner 
of  entering  judgment  by  confession  on  warrant 
of  attorney  ana  abrogate  the  common  law  on 
the  subject.  Hence  where  a  warrant  of  attor- 
ney is  based  on  the  common  law,  and  doeB  not 
comply  with  the  statute,  no  valid  judgment  can 
be  rendered  thereunder. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  |  62;  Dec  Dig.  |  45.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty -,  Thos.  J.  Seeborn,  Special  Judge. 

Action  by  the  First  National  Bank  of  Kan- 
sas City  against  John  D.  White.    From  a 
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Judgment  entered  by  confession,  defendant 
appeals.  Reversed. 

Samuel  Feller  and  Karnes,  New  &  Kraat- 
hoff.  for  appellant  Ball  &  Ryland,  for  re- 
spondent. 

GRATES,  J.  The  record  In  this  case  dis- 
closes that  on  October  4,  1905,  the  defendant 
executed  and  delivered  to  the  plaintiff  a  cer- 
tain written  obligation  in.  tbe  following 
form:  "$14,758.00.  Kansas  City,  Mo.  Oct 
4,  1906.  Ninety  days  after  date,  for'  value 
received,  we  Jointly  and  severally  promise  to 
pay  tbe  First  National  Bank  of  Kansas  City, 
or  order,  fourteen  thousand  seven  hundred 
fifty-eight  dollars,  at  its  office  In  Kansas 
City,  Mo.,  with  Interest  from  date  at  the 
rate  of  7  per  cent  per  annum  until  paid. 
All  indorsers  and  parties  hereto  Jointly  and 
severally  waive  protest  And  we  Jointly  and 
severally  do  hereby  authorize  any  attorney 
at  law  to  appear  for  us,  or  any  of  us,  or  the 
survivor  or  survivors  of  us,  in  an  action  on 
the  above  note  brought  against  us,  or  either 
of  us,  or  the  survivor  or  survivors  of  us,  by 
said  the  First  National  Bank  of  Kansas  City, 
at  any  time  after  said  note  becomes  due,  in 
any  court  of  record  in  the  state  of  Missouri 
or  elsewhere,  to  waive  the  issuing  and  serv- 
ice of  process  against  us,  or  any  of  us,  or  the 
survivor  or  survivors  of  us,  and  confess 
Judgment  In  favor  of  said  the  First  National 
Bank  of  Kansas  City,  against  us,  or  any  of 
us,  or  the  survivor  or  survivors  of  us,  for 
the  amount  that  may  then  be  due  thereon, 
with  interest  at  the  rate  therein  mentioned, 
and  the  costs  of  suit,  together  with  an  at- 
torney's fee  of  10  per  cent,  and  also  in  be- 
half of  us  or  any  of  us,  or  the  survivor  or 
survivors  of  us,  to  waive  and  release  all  er- 
rors In  said  proceedings  and  Judgment,  and 
all  proceedings,  appeals  or  writ  of  error 
thereon.   John  D.  White." 

January  19,  1908;  the  plaintiff  filed  in  the 
circuit  court  of  Jackson  county,  Mo.,  a  pe- 
tition, to  which  was  attached  and  filed  the 
above  written  instrument  In  this  language: 
"Plaintiff  for  Its  cause  of  action  against  the 
defendant  states  that  on  the  4th  day  of  Octo- 
ber, 1905,  the  defendant  executed  and  deliver- 
ed to  the  plaintiff  his  promissory  note,  where- 
in and  whereby  for  value  received  he  promis- 
ed to  pay  for  the  plaintiff,  or  Its  order,  ninety 
days  after  date,  the  sum  of  fourteen  thou- 
sand seven  hundred  fifty-eight  ($14,758)  dol- 
lars at  plaintiff's  office  in  Kansas  City,  Mo., 
with  interest  from  date  at  the  rate  of  sev- 
en per  cent  per  annum.  That  said  note 
is  now  past  due,  plaintiff  la  still  the  owner 
and  holder  thereof,  and  the  whole  thereof, 
together  with  Interest  remains  due  and  un- 
paid; that  the  defendant  In  and  by  the 
terms  of  said  note,  agreed  and  authorized 
any  attorney  to  appear  for  him  in  any  ac- 
tion brought  against  him  by  plaintiff  at  any 
time  after  said  note  should  become  due,  in 


any  court  of  record  in  the  state  of  Missouri, 
and  to  waive  the  Issuance  and  service  of. 
process  upon  him,  and  to  confess  Judgment 
in  favor  of  plaintiff  and  against  defendant 
for  the  amount  that  might  then  be  due  on 
said  note,  with  Interest  at  the  rate  therein 
mentioned,  costs  of  suit,  and  an  attorney's 
fee  of  ten  per  cent,  and  to  waive  and  release 
all  errors  In  said  proceedings  and  Judgment 
and  all  appeals  or  writs  of  error.  Said  note 
is  herewith  filed,  marked  'Exhibit  A'  and 
made  part  hereof.  Wherefore,  plaintiff 
prays  Judgment  against  the  defendant  for 
said  sum  of  fourteen  thousand  seven  hundred 
fifty-eight  dollars,  with  interest  thereon  from 
October  4, 1905,  at  the  rate  of  seven  per  cent 
per  annum,  and  with  attorney's  fee  of  ten 
per  cent  thereof,  and  all  costs."  On  the 
same  date,  and  at  the  same  time,  there  was 
filed  In  said  cause  the  following:  "Now 
comes  C.  E.  Denham,  attorney  at  law,  and 
pursuant  to  the  authority  given  by  the  note 
sued  on  herein,  appears  for  and  enters  tbe 
appearance  of  defendant  John  D.  White  in 
the  above-entitled  cause,  waives  the  Issuing 
and  service  of  process  against  said  defend- 
ant admits  that  the  matters  and  things  stat-, 
ed  in  the  petition  herein  are  true,  and  con- 
sents that  Judgment  may  be  entered  in  favor 
of  plaintiff  against  said  defendant  as  prayed 
in  the  petition.  John  D.  White,  by  C  E. 
Denham,  Attorney  at  Law." 

After  the  filing  of  the  several  Instruments  , 
set  out  above,  and  on  the  same  day,  tbe  cir- 
cuit court  of  Jackson  county  entered  the  fol- 
lowing Judgment  in  said  cause:  "Now  comes 
plaintiff  by  Ball  &  Ryland,  Its  attorneys, 
and  comes  defendant  by  C.  B.  Denham,  attor- 
ney at  law,  and  said  defendant  by  said  at- 
torney enters  his  appearance  herein,  and 
waives  Issuance  and  service  of  process,  and 
consents  that  this  cause  may  be  taken  up 
and  heard,  and  said  cause  duly  coming  on  to 
be  heard,  on  the  pleadings  and  evidence,  and 
the  court,  having  heard  and  considered  the 
same,  and  being  fully  advised  In  the  prem- 
ises, finds  for  the  plaintiff,  and  that  the  mat- 
ters and  things  alleged  In  the  petition  are 
true,  and  finds  that  by  the  terms  of  the  note 
sued  on  defendant  authorized  said  attorney 
at  law  to  enter  his  appearance  herein  and 
waive  Issuance  and  service  of  process,  and  to 
consent  that  this  cause  may  be  now  heard 
and  Judgment  rendered  In  favor  of  plaintiff 
for  the  amount  due  on  said  note,  and  the 
court  finds  that  there  is  now  due  on  said 
note,  and  plaintiff  Is  entitled  to  recover  from 
defendant  thereon,  the  sum  of  $15,065.51, 
principal  and  Interest  and  the  further  sum 
of  $1,475.80  as  attorney's  fees,  making  a  total 
of  $16,541.31.  It  is  therefore  considered; 
ordered,  and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  and  from  the; 
defendant  the  sum  of  $16,541.31,  with  In? 
terest  on  $15,065.51  of  said  sum  from  this 
date,  at  the  rate  of  7  per  cent  per  annum, 
together  with  all  costs,  and  that  plaintiff 
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hare  execution  hereof.  It  la  further  or- 
dered that  plaintiff  be  allowed  to  withdraw 
said  note  from  the  flies  upon  filing  a  copy 
duly  attested  by  the  clerk  of  this  court" 

The  next  day,  January  20,  1906,  the  de- 
fendant. White,  through  counsel  appearing 
specially,  filed  a  motion  to  set  aside  the 
foregoing  judgment,  and  late  on  February 
1,  1906,  filed  an  amended  motion  in  this  lan- 
guage: "Now  on  this  day  comes  J.  D.  White, 
the  defendant,  and,  appearing  specially  for 
the  purposes  of  this  motion  only,  moves  the 
court  to  set  aside  and  bold  for  naught  a  cer- 
tain alleged  Judgment  rendered  against  the 
defendant  and  in  favor  of  the  plaintiff  on 
the  19th  day  of  January,  1906,  for  $16,941.31, 
for  the  following  reasons:  First.  The  court 
had  no  jurisdiction  of  the  subject-matter  or 
over  the  defendant,  and  had  no  power  or 
authority  to  render  the  alleged  judgment. 
Second.  Said  cause  of  action  was  filed  on 
January  19,  1906,  and  immediately  thereaft- 
er, and  without  notice  to  the  defendant,  the 
court  undertook  to-  render  judgment  against 
the  defendant  That  the  defendant  was  not 
served  with  summons;  neither  did  he  enter 
his  appearance  in  said  cause,  or  authorize 
any  one  else  to  enter  bis  appearance  there- 
in for  or  on  his  behalf.  Third.  That  C.  E. 
Denham  is  associated  with  Ball  &  Ryland, 
attorneys  for  plaintiff  herein.  That  the  de- 
fendant never  at  any  time  authorized  said 
•  C.  E.  Denham  to  represent  him  In  any  man- 
ner, or  to  enter  his  appearance  in  this  case, 
or  to  do  anything  whatsoever  for  or  on  be- 
nalf  in  connection  with  this  action.  That 
the  defendant  had  no  notice  or  knowledge 
of  the  fact  that  the  plaintiff  had  Instituted 
an  action  against  him,  or  that  said  C.  E.  Den- 
ham pretended  to  act  for  him,  or  had  pre- 
tended to  enter  his  appearance  In  said  case 
until  January  20,  1906,  the  day  after  the 
said  pretended  judgment  was  rendered. 
Fourth.  That  the  defendant  has  a  good  and 
meritorious  defense  to  said  cause  of  action. 
In  that  said  note  was  given  without  con- 
sideration. That  the  defendant  never  re- 
ceived anything  of  value  therefor.  That 
long  prior  to  the  giving  of  said  note  the 
plaintiff  loaned  to  the  Winning  Blair  Mil- 
linery Company  the  sum  of  about  $17,000. 
That  after  said  money  was  so  loaned,  the 
plaintiff  brought  a  suit  In  this  court  against 
said  Winning  Blair  Millinery  Company,  and 
had  the  defendant  herein  appointed  receiver 
of  said  Winning  Blair  Millinery  Company 
That  after  the  defendant  was  appointed  re- 
ceiver, the  plaintiff  prevailed  upon  him  to 
execute  his  note  to  the  plaintiff  for  the 
amount  which  he  was  owing  to  the  plaintiff, 
the  Winning  Blair  Millinery  Company.  That 
the  defendant  received  no  part  of  said  mon 
ey ;  neither  did  the  plaintiff  part  with  any 
thing  of  value  at  the  time  the  defendant  ex- 
ecuted said  note,  and  that  the  defendant  was 
in  no  way  liable  to  the  plaintiff  on  the  in- 
debtedness due  for  the  plaintiff  from  the  Win- 


ning Blair  Millinery  Company."  This 
tlon  was  verified  by  the  affidavit  of  defend- 
ant, White. 

The  motion  was  heard  upon  affidavits, 
the  substance  of  which  is  not  necessary  to 
state  at  this  point  The  motion  was  over- 
ruled, and  the  defendant  has  appealed  from 
the  judgment  against  him,  set  oat  above. 
Points  msde  will  be'  noticed  in  the  coarse  of 
the  opinion. 

1.  Analyzed  and  abbreviated  the  power 
which  this  alleged  warrant  of  attorney 
purports  to  grant  is:    "To  appear  for  as 

*  *  in  an  action  on  the  above  note 
brought  against  ns  *  •  •  in  any  court 
of  record-  *  *  *  to  waive  the  Issuing  and 
service  of  process  against  us  *  *  * 
and  confess  judgment   *   *   *   against  n» 

•  •  and  also  in  behalf  of  us  *  •  * 
to  waive  and  release  all  errors  in  said  pro- 
ceedings and  judgment  and  all  proceedings, 
appeals,  or  writ  of  error  thereoi  "  Under 
this  power,  Mr.  Denham,  as  shown  by  his 
writing  above,  entered  appearance;  waived 
the  Issuance  and  service  of  process;  admit- 
ted the  allegations  of  the  petition  to  be  true; 
and  consented  that  judgment  might  be  en- 
tered for  plaintiff  and  against  defendant 
as  prayed  In  the  petition.  The  foregoing  is 
the  authority  attempted  to  be  exercised  by 
Mr.  Denham,  and  the  manner  of  Its  execu- 
tion. It  will  be  noticed  that  be  admits  the 
truth  of  the  ebarges  made  in  the  petition, 
and  consents  that  Judgment  should'  be  enter- 
ed as  prayed.  The  court  however,  does  not 
seem  to  have  been  satisfied  with  this  course. 
If  we  are  permitted,  which  we  are,  to  gather 
Its  version  of  the  matter  from  the  Judgment 
In  the  case.  By  the  Judgment  it  appears  that 
Mr.  Denham,  after  entering  appearance  and 
waiving  process  and  service  thereof,  only 
consented  "that  this  cause  may  be  taken  up 
and  heard."  That  the  court  fully  under- 
stood that  he  (Denham)  made  no  further  con- 
sent is  evidenced  that  by  Its  judgment  it  is 
stated:  "And  said  cause  duly  coming  on  to 
be  heard,  on  the  pleadings  and  evidence,  and 
the  court,  having  heard  and  considered  the 
same  [meaning  the  pleadings  and  evidence] 
and  being  fully  advised  in  the  premises,  finds 
for  the  plaintiff,"  etc.  It  must  be  apparent 
that  the  power  of  such  an  Instrument  as  the 
one  before  us  should  be  construed  with  mi- 
nute strictness.  Not  only  so,  but  the  pro- 
ceedings thereunder,  if  valid  at  all,  must  be 
within  the  strict  letter  of  the  warrant  of  at- 
torney. 23  Cyc.  705;  Cushman  v.  Welsh,  1ft 
Ohio  St  536;.  Sewing  Machine  Co.  v.  Rad- 
cllffe,  137  U.  S.  287,  11  Sup.  Ct.  92,  34  V.  Ed. 
670;  Manufacturers'  &  Mechanics'  Bank  of 
Northern  Liberties  v.  St  John,  5  Hill  (N.  Y.) 
loc.  cit  500;  Grubbs  v.  Blum  et  al.,  62  Tex. 
426;  Tidd's  Practice  (4th  Am.  Ed.)  551.  If 
the  court  acquired  jurisdiction  of  the  defend- 
ant at  all,  it  was  by  virtue  of  the  terms  of 
the  Instrument  before  us.  And  if  the  court 
could  act  at  all,  it  must  act  within  the  strict 
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purview  of  the  Instrument  giving  It  Jurisdic- 
tion, and  enter  a  judgment  as  by  the  terms 
of  the  instrument  directed,  and  not  other- 
wise. C ashman  v.  Welsh,  supra.  The  only 
judgment  which  could  be  entered  under  the 
authority  granted  and  given  was  one  by  con- 
fession. The  Judgment  before  us  does  not 
purport  to  be  a  Judgment  by  confession,  or 
even  a  judgment  by  consent  Upon  the  face 
of  It  It  Is  a  Judgment  upon  and  after  a  trial 
in  which  evidence  was  heard.  So  says  the 
judgment;  and,  there  being  nothing  In  the 
record  showing  the  facts  In  this  regard  ante- 
dating the  entry  of  judgment,  the  recitals  are 
conclusive.  A  Judgment  upon  a  trial  was  be- 
yond the  scope  of  the  powers  granted  In  the 
alleged  warrant  of  attorney.  Such  a  judg- 
ment is  not  a'  judgment  by  confession.  Hol- 
liday's  Ei're  v.  Myers,  11  W.  Va.,  loc.  clt 
238. 

In  the  HoIIlday  Case,  supra,  the  court  had 
under  consideration  the  following  judgment: 
"This  day  came  the  parties  by  their  attor- 
neys; and  the  defendants  by  their  attorney 
withdrew  their  plea  at  a  former  day  pleaded. 
Thereupon,  the  plaintiffs  having  proved  their 
cause,  it  is  considered  by  the  court  that  the 
plaintiffs  recover  against  the  defendants,  Jo- 
seph Myers  and  James  M.  Johnson,  $301.72, 
with  interest  thereon  from  the  4th  day  of 
January ,  1872,  till  paid;  also  their  costs  by 
them  in  their  behalf  in  this  cause  expended." 
Of  this  judgment  the  court  makes  some  re- 
marks which  are  peculiarly  applicable  to  the 
judgment  before'  us.  The  language  used  is: 
'This  judgment,  it  seems  to  me  from  its 
form  and  language,  is  a  judgment  rendered 
upon  proof  of  the  cause  of  action  made  to 
the  court,  and  not  upon  confession  of  judg- 
ment. This  judgment  Is  expressed  upon  its 
face  to  be  a  judgment  rendered  'upon  proof 
of  the  cause'  made  to  the  court;  and,  being 
so  expressed,  it  should  therefore  be  consider- 
ed. The  Judgment  is  not  such  a  judgment  as 
is  entered  by  non  sum  lnformatus;  or  by 
confession  or  cognovit  actionem;  or  by  de- 
fault for  defect  of  plea  after  appearance;  or 
nil  diclt,  as  it  Is  termed;  or  by  default  un- 
der our  statute  for  failure  to  appear  after 
having  been  duly  summoned."  We  conclude, 
therefore,  that  even  if  it  be  granted  that  the 
written  instrument  Involved  In  this  suit  was 
sufficient  to  give  the  court  Jurisdiction  of  the 
person,  yet  the  Judgment  upon  its  face  Is  not 
a  Judgment  by  confession,  and  Is  unauthoriz- 
ed by  the  warrant  of  attorney,  and  therefore 
should  for  this  reason  be  reversed. 

2.  But  going  beyond  the  mere  technical 
question  in  our  preceding  paragraph  discuss- 
ed, we  come  to  a  question  urged  which  goes 
to  the  very  root  of  this  case;  and,  whilst 
new  and  novel  in  this  state,  we  do  not  feel 
that  the  cause  should  be  disposed  of  without 
discussing  and  passing  upon  that  question. 
Defendant  urges  that  our  statute  prescribes 
the  method  by  which  judgments  by  confes- 
sion shall  be  entered,  and  that,  inasmuch  as 


this  warrant  of  attorney  does  not  comply 
with  the  statute,  there  is  no  authority  for 
the  judgment  Contra  the  plaintiff  contends 
that  this  state  adopted  the  common  law,  and 
that  the  statutes  In  question  are  not  exclu- 
sive, but  only  cumulative,  and  that  this  pro- 
ceeding was  authorized  by  the  common  law. 
This  necessitated  an  Investigation  of  the  old 
common-law  warrant  of  attorney,  for  the  in- 
strument before  us  is  but  the  outgrowth  of 
that  ancient  document  It  began  as  a  pure 
matter  of  procedure,  and  In  infancy  was  not 
broad  and  comprehensive  as  in  later  years. 
Originally  parties  litigant  had  to  appear  in 
person,  and  not  otherwise.  Of  this  Black-, 
stone  (3  Blackstone,  25)  says:  "Formerly  ev- 
ery suitor  was  obliged  to  appear  in  person, 
to  prosecute  or  defend  his  suit  (according  to 
the  old  Gothic  constitution),  unless  by  spe- 
cial license  under  the  king's  letters  patent 
This  is  still  the  law  in  criminal  cases.  And 
an  idiot  cannot  to  this  day  appear  by  attor- 
ney, but  in  person;  for  he  bath  not  discre- 
tion to  enable  him  to  appoint  a  proper  sub- 
stitute; and,  upon  bis  being  brought  before 
the  court  in  so  defenceless  a  condition,  the 
judges  are  bound  to  take  care  of  bis  Inter- 
ests, and  they  shall  admit  the  best  plea  in 
his  behalf  that  any  one  present  can  suggest 
But  as  In  the  Roman  law,  'cum  olim  in  usu 
fulsset  alterlus  nomine  agi  non  posse,  sed, 
quia  hoc  non  mlnlmam  incommoditatem  hab- 
eat,  caperunt  homines  per  procuratores  litl- 
gare,'  so  with  us,  upon  the  same  principle  of 
convenience,  it  is  now  permitted  In  general 
by  divers  ancient  statutes,  whereof  the  first 
is  St  Westm.  Ill,  c.  10,  that  attorneys  may 
be  made  to  prosecute  or  defend  any  action  in 
the  absence  of  the  parties  to  the  suit."  So, 
too,  says  Tidd  (1  Tidd's  Prac.  p.  92):  "At 
common  law  the  plaintiff  and  defendant 
must  in  general,  have  appeared  in  person, 
and  could  not  have  appeared  by  attorney, 
without  the  king's  special  warrant  by  writ 
or  letters  patent."  This  warrant  of  attorney 
to  sue  or  defend  is  thus  defined  in  Cyclo- 
pedic Law  Dictionary,  p.  603:  "A  special 
warrant  from  the  crown,  authorizing  a  party 
to  appoint  an  attorney  to  sue  or  defend  for 
him.  Glib.  C.  P.  32;  Bl.  Comm.  25."  Later, 
the  parties  themselves  gave  written  authority 
to  the  attorney  who  was  to  begin  or  defend 
a  suit  and  the  same  author  thus  defines  this 
character  of  warrant  of  attorney:  "A  spe- 
cial authority,  given  by  a  party  to  his  attor- 
ney, to  commence  a  suit  or  to  appear  and  de- 
fend a  suit  in  his  behalf.  These  warrants 
are  now  disused,  though  formal  entries  of 
them  upon  the  record  were  long  retained  In 
practice.  1  Burrill's  Prac.  39."  This  right 
of  the  parties  to  appoint  their  attorneys  had 
its  birth  by  an  early  statute.  Tidd  says: 
"And  now  by  the  statute  of  Westm.  II  (13 
Edw.  I)  c.  10,  a  general  liberty  is  given  the 
parties  of  appearing  by  attorney."  It  also 
appears  that,  even  when  the  parties  began 
appointing  attorneys,  it  was  done  by  parol  in 
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open  court,  but  later  by  writing  denominated 
"warrants  of  attorney."  1  Tldd's  Prac  p.  93. 
The  author  there  says:  "Attorneys  were  an- 
ciently appointed  In  court,  when  actually 
piesent,  but  they  are  now  usually  appointed 
out  of  court,  by  warrant  of  attorney,  which 
should  regularly  be  in  writing,  but  an  au- 
thority by  parol  Is  said  to  be  sufficient  to 
support  a  judgment;  and,  even  if  an  attor- 
ney appear  without  warrant,  It  Is  a  good  ap- 
pearance as  to  the  court,  though  he  Is  liable 
to  an  action."  In  1  Burrill's  Prac.  p.  89,  it 
Is  said:  "Attorneys  were  formerly  appoint- 
ed by  special  warrant  in  writing,  and  previ- 
ous to  the  Revised  Statutes  a  memorandum 
of  such  warrant  was  always  required  to  be 
entered  on  the  record.  But  this  practice  Is 
now  abolished,  and  attorneys  are  generally 
appointed  by  parol."  Of  course  the  writer  Is 
discussing  the  early  New  York  practice;  but, 
as  Burrill  says,  "The  practice  of  the  Supreme 
Court  of  this  state  was  originally  derived 
from  that  of  the  superior  common-law  courts 
of  England,"  his  remarks  are  applicable  to 
the  question  before  us. 

Progressing,  these  warrants  of  attorney 
took  on  a  commercial  phase,  and  were  used 
as  security  for  debt  Of  this  Blackstone  (3 
Blackstone,  397)  says:  "And  therefore  it  is 
very  usual,  in  order  to  strengthen  a  cred- 
itor's security,  for  the  debtor  to  execute  a 
warrant  of  attorney  to  some  attorney  named 
by  the  creditor,  empowering  him  to  confess 
a  Judgment  by  either  of  the  ways  Just  now 
mentioned  (by  nihil  dicit  cognovit  actionem, 
or  non  sum  lnformatus),  in  an  action  of  debt 
to  be  brought  by  the  creditor  against  the 
debtor  for  the  specific  sum  due,  which  judg- 
ment, when  confessed,  is  absolutely  complete 
and  binding;  provided  the  same  (as  is  also 
required  in  all  other  Judgments)  be  regular- 
ly docketed — that  is,  abstracted  and  enter- 
ed in  a  book — according  to  the  directions 
of  St  4  and  5  W.  &  M.  c.  20."  So,  too,  says 
Tldd  (1  Tidd's  Prac.  p.  645):  "The  security 
usually  given  by  the  defendant  to  the  plain- 
tiff, on  compromising  an  action,  and  which 
is  also  frequently  given  where  no  action  is 
depending,  is  a  warrant  of  attorney,  so  call- 
ed from  Its  authorizing  the  attorney,  or  at- 
torneys, to  whom  it  is  directed  to  appear  for 
the  defendant  and  receive  a  declaration,  in 
an  action  to  be  brought  against  blm,  and 
thereupon  to  confess  the  same  action,  or  to 
suffer  judgment  therein  to  pass  by  default," 
etc.  These  particular  warrants  of  attorney 
.are  thus  defined  In  Cyclopedic  Law  Diction- 
ary: "An  instrument  In  writing,  addressed 
to  one  or  more  attorneys  therein  named,  au- 
thorizing them  generally  to  appear  in  any 
court  or  in  some  specified  court,  on  behalf 
of  the  person  giving  It,  and  to  confess  judg- 
ment in  favor  of  some  particular  person 
therein  named,  in  an  action  of  debt  and 
usually  containing  a  stipulation  not  to  bring 
any  writ  of  error,  or  file  a  bill  in  equity,  so 
ss  to  delay  him." 

Speaking  of  the  English  practice  under 


I  the  latter  day  commercial  warrants  of  at- 
torney, Mr.  Tidd  (1  Tldd's  Prac  552)  says: 
"Within  a  year  and  a  day  next  after  the 
date  of  the  warrant  Judgment  may  be  en- 
tered of  course,  without  applying  to  the 
court  or  a  judge.  But  if  It  be  not  entered 
within  that  time,  the  Court  of  King's  Bench 
must  be  moved  in  term  time,  or,  if  the  war- 
rant of  attorney  be  not  above  10  years  old, 
an  application  may  be  made  to  a  Judge  In 
vacation,  for  leave  to  enter  up  the  Judgment, 
on  an  affidavit  of  the  due  execution  of  the 
warrant  of  attorney,  that  the  debt  or  part 
of  it  is  still  due,  and  that  the  parties  are  liv- 
ing. This  affidavit  may  be  properly  entitled 
in  the  cause  in  which  judgment  is  entered 
up;  and  it  seems  that  an  affidavit  sworn 
before  a  justice  of  the  peace  in  Scotland,  la 
admissible  If  the  handwriting  of  the  Justice 
be  authenticated.  If  the  warrant  of  attor- 
ney be  above  10  years  old,  the  application 
must  be  made  to  the  court;  and,  where  It 
is  above  20  years  old,  there  must  in  general 
be  a  rule  to  show  cause,  founded  on  an  affi- 
davit stating  facts  which  rebut  the  pre- 
sumption of  payment."  Such  judgments  on 
fresh  warrants  of  attorney  were  entered  by 
the  clerk  without  knowledge  of  the  court. 
A  slight  recognition  of  such  a  judgment  In 
this  state  is  found  in  Flnley  et  al.  v.  Cald- 
well, 1  Mo.  612,  but  this  was  evidently  un- 
der statute.  Vide  Holmes  et  at.  v.  Carr  & 
Co.,  1  Mo.  56.  Such  warrants  of  attorney, 
at  common  law,  were  frequently  used  by  im- 
prisoned debtors,  wbo  authorized  confession 
of  debt  and  compromises  to  be  made  there- 
under. When  under  arrest  such  parties 
were  not  allowed  to  sign  the  warrant  of 
attorney  without  there  being  present  an  at- 
torney with  whom  be  could  advise. 

We  have  thus  gone  into  the  details  of 
what  we  conceive  to  be  the  origin  of  the 
character  of  instrument  we  have  before  us, 
so  that  we  may  discuss  with  intelligence  the 
validity  of  the  same  in  the  light  and  spirit 
of  our  laws.  First,  it  will  be  observed  that 
in  Infancy  the  warrant  of  attorney  was 
purely  a  question  of  practice,  and  as  a  mat- 
ter of  fact  was  the  subject  of  many  ancient 
court  rules-  and  statutes.  Later  it  assumed 
the  role  of  security  for  debt  The  validity 
of  a  Missouri  instrument  of  this  kind  has 
never  been  before  this  court.  We  have  often 
had  before  us  Judgments  of  other  state 
courts  rendered  upon  such  an  instrument, 
and  under  the  full  faith  and  credit  clause 
of  the  federal  Constitution  have  held  such 
judgments  good.  Crlm  v.  Crim,  162  Mo. 
644,  63  S.  W.  489,  54  L.  R.  A.  502,  85  Am. 
St  Rep.  521,  and  cases  cited. 

We  have  been  cited  to  the  case  of  Genes- 
telle  v.  Waugh  &  Corthorn,  11  Mo.  867,  as 
a  case  In  point  We  have  examined  the 
original  files  In  .  that  case.  The  point  here 
raised  was  neither  raised  nor  discussed  in 
that  case.  Genestelle  had  executed  his  three 
several  negotiable  promissory-  notes  to 
Waugh  &  Corthorn  of  date  AprU  14,  1844. 
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These  notes  were  In  the  shortest  and  sim- 
plest form  for  snch  instruments,  and  due, 
respectively,  in  60  days,  4  months,  and  6 
months.  On  April  16,  1844,  Genestelle  sign- 
ed a  written  instrument  in  the  presence  of 
B.  B.  Dayton,  by  which  he  authorized  John 
R.  Shepley  and  four  others,  specifically  nam- 
ed, "or  any  other  attorney  of  any  court  of 
record  in  the  state  of  Missouri,  to  appear 
in  court  during  term  time  and  receive  a 
declaration  or  petition  in  debt  on  said  note 
and  to  confess  said  action  and  confess  judg- 
ment'' It  also  authorized  a  release  of  er- 
rors. There  were  three  of  these  instru- 
ments, one  for  each  note,  and  in  which  the 
note  was  set  out  Dayton  made  affidavit  to 
the  signature  of  Genestelle  to  each,  and  the 
three  notes,  with  the  three  powers  of  at- 
torney, were  all  filed  with  a  petition  on 
April  21.  1845.  The  Judgment  was  entered 
for  the  sum  of  the  three  notes.  Motion  was 
made  to  set  It  aside  on  several  grounds,  but 
the  only  ground  urged  In  the  short  brief 
filed  in  this  court  was  that  neither  of  the 
three  powers  of  attorney  authorized  the  con- 
fession of  this  lump  judgment  That  is  the 
only  question  passed  upon  here.  We  have 
found,  also,  the  case  of  Wood  et  al.  v.  El- 
lis. Adm'r,  10  Mo.  382,  wherein  there  was 
a  confession  of  Judgment  by  attorney,  but 
in  this  case  an  examination  of  the  files 
shows  a  plain  note,  executed  July  23.  1840, 
due  one  day  after  date,  and  on  February 
26.  1841,  a  power  of  attorney  was  executed 
to  Uriel  Wright  and  two  others  to  appear 
at  the  March  term  of  the  Lewis  circuit  court 
and  confess  judgment  and  release  errors. 
The  power  was  executed  by  Wright  The 
note  was  signed  by  Gllnn  &  Reese  and  W. 
8.  Pemberton.  The  power  of  attorney  was 
signed  by  John  D.  Gllnn  and  W.  S.  Pember- 
ton, but  Pemberton's  name  was  not  in  the 
body  of  the  instrument  Of  this  defect  the 
administrator  of  Pemberton  sought  to  take 
advantage.  So  that  the  question  before  us 
was  not  in  that  case.  In  neither  of  these 
cases  was  the  question  raised  as  to  whether 
or  not  the  instruments  were  sufficient  to 
give  the  court  jurisdiction  over  the  makers 
of  the  note,  nor  were  the  notes  and  Instru- 
ments used  therewith  in  form  as  here.  But 
even  had  they  been  in  form  as  here,  the 
point  here  urged  was  not  there  urged.  So 
that  we  repeat  that  the  question  is  new  to 
this  state,  save  and  except  what  is  said  by 
Valliant  J.,  in  his  dissenting  opinion  in 
Crlm  v.  Crim,  supra.  The  majority  opinion 
in  the  Crim  Case  deals  only  with  the  ques- 
tion as  to  whether  or  not  we  should  give 
foil  faith  and  credit  to  an  Ohio  Judgment 
had  upon  a  contract  of  this  character,  when 
sued  upon  in  this  state,  and  we  held  that 
we  should  give  such  credit  Valliant  and 
Robinson.  J.T..  dissenting. 

Recognising,  as  we  do,  that  it  Is  settled  in 
tills  state  that  full  faith  and  credit  will  be 
given  to  the  judgments  of  other  states  when 
had  upon  contracts  of  this  character,  yet 
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that  does  not  mean  that  we  have  held  that 
such  an  Instrument  is  valid  under  the  laws 
of  this  state,  and,  if  executed  in  this  state, 
would  be  enforced  by  our  courts.  To  our 
mind  such  an  instrument  is  contrary  to  the 
public  policy  of  Missouri,  as  we  gather  such 
public  policy  from  the  laws  of  the  state,  so 
that  we  heartily  concur  in  the  following 
from  Jndge  Valliant' s  opinion  in  the  Crlm 
Case:  "The  so-called  authorization  would 
certainly  not  be  recognized  as  valid  under 
the  laws  of  this  state,  not  because  we  do 
not  recognize  the  right  of  a  man  to  appoint 
an  attorney  in  the  regular  way  to  enter  his 
appearance  in  a  suit  in  court,  even  for  the 
purpose  of  suffering  judgment  to  go  against 
him,  but  because  it  is  against  the  policy  of 
our  law  to  permit  a  man,  when  entering  In- 
to an  obligation,  to  bargain  away  his  right 
to  be  heard  in  court  should  a  question  ever 
arise  between  him  and  his  adversary  in  re- 
lation to  it  A  man  who  has  signed  a  pa- 
per  of  that  kind,  if  It  is  valid,  is  complete- 
ly at  the  mercy  of  the  holder,  whatever  the 
merits  of  the  case  may  be,  because  the  hold- 
er may  go  to  any  forum  in  the  United 
States  and  select  any  attorney  whom  he 
chooses  and  have  judgment  entered  against 
the  maker,  who  does  not  know  that  he  is 
being  sued." 

If  it  be  considered  as  a  question  of  pro- 
cedure in  our  courts  to  thus  appoint  an  at- 
torney, it  finds  no  support  under  our  Code 
of  Civil  Procedure,  or  the  attorney's  act  of 
of  the  state.  Of  the  Code,  section  649,  Ann. 
St  1906,  says:  "Parties  may  prosecute  and 
defend  their  own  suits  in  proper  person 
or  by  attorney.  It  shall  not  be  necessary  to 
file  any  warrant  of  attorney  to  authorize  any 
attorney  to  appear  in  any  court  for  either 
party  to  an  action  brought  therein,  except 
In  cases  where  it  shall  be  specially  required 
by  law."  Our  practice  has  never  required 
a  written  warrant  of  attorney  from  a  client 
to  a  licensed  attorney,  whether  he  be  called 
upon  to  sue  or  defend.  And  If  this  instru- 
ment be  considered  as  a  security  for  a  debt 
as  It  was  by  the  common  law,  it  has  never 
so  found  recognition  in  this  state.  The  poli- 
cy of  our  law  has  been  against  thus  hiding 
securities  for  debt  Our  recorder's  act  is 
such  that  instruments  intended  as  security 
for  debt  should  find  a  place  in  the  public  rec- 
ords, and,  if  not  they  have  often  been  view- 
ed with  suspicion,  and  their  bona  fides  often 
questioned.  Nor  do  we  think  that  the  policy 
of  our  law  is  such  as  to  thus  place  a  debtor 
in  the  absolute  power  of  his  creditor.  The 
field  for  fraud  Is  too  far  enlarged  by  such  an 
Instrument  Oppression  and  tyranny  would 
follow  the  footsteps  of  such  a  diversion  in 
the  way  of  security  for  debt  Such  instru- 
ments procured  by  duress  could  shortly  be 
placed  in  Judgment  in  a  foreign  court  and 
much  distress  result  therefrom.  Again,  un- 
der the  law  the  right  to  appeal  to  this  court 
or  some  other  appellate  court  Is  granted  to 
all  persons  against  whom  an  adverse  judg- 
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ment  Is  rendered,  and  this  statutory  right  Is 
by  the  instrument  stricken  down.  True  it 
is  that  such  right  is  not  claimed  in  this  case, 
but  it  is  a  part  of  the  bond,  and  we  hardly 
know  why  this  pound  of  flesh  has  not  been 
demanded.  Courts  guard  with  Jealous  eye 
any  contract  innovations  upon  their  juris- 
diction. The  instrument  before  us  consider- 
ed In.  the  light  of  a  contract,  actually  re- 
duces the  courts  to  mere  clerks  to  enter  and 
record  the  Judgment  called  for  therein.  By 
our  statute  (section  645,  Rev.  St.  1899  [Ann. 
St  1906,  p.  664]),  a  party  to  a  written  instru- 
ment of  this  character  has  the  right  to  show 
a  failure  of  consideration,  but  this  right  is 
brushed  to  the  wind  by  this  Instrument,  and 
the  jurisdiction  of  the  court  to  hear  that  con- 
troversy is  by  the  contract  divested. 

In  9  Cyc  p.  510,  It  is  said:  "Agreements, 
whose  object  is  to  oust  the  jurisdiction  of 
the  courts,  are  contrary  to  public  policy,  and 
will  not  be  enforced.  Thus  It  is  held  that 
any  stipulation  between  parties  to  a  contract 
distinguishing  between  the  different  courts 
of  the  country  is  contrary  to  public  policy. 
The  principle  has  also  been  applied  to  a  stip- 
ulation In  a  contract  that  a  party  who  breaks 
It  may  not  be  sued;  to  an  agreement  desig- 
nating a  person  to  be  sued  for  its  breach 
who  Is  no  wise  liable,  and  prohibiting  action 
against  any  but  him;  to  a  provision  in  a 
lease  that  the  landlord  shall  have  the  right 
to  take  immediate  Judgment  against  the 
tenant  In  case  of  a  default  on  his  part,  with- 
out giving  the  notice  and  demand  for  posses- 
sion and  filing  the  complaint  required  by 
statute;  to  a  by-law  of  a  benefit  associa- 
tion that  the  decisions  of  its  officers  on  a 
claim  shall  be  final  and  conclusive;  and  to 
many  other  agreements  of  a  similar  tendency. 
In  some  courts  any  agreement  as  to  the  time 
for  suing  different  from  the  time  allowed  by 
the  statute  of  limitations  within  which  suit 
shall  be  brought  or  the  right  to  sue  be  barred 
is  held  void." 

The  contract  not  only  provides  that  the 
plaintiff  in  the  contemplated  proceeding  for 
a  mere  formal  entry  of  Judgment  may  go  to 
any  court  of  record  In  this  state,  but  may  go 
to  any  court  of  record  elsewhere.  Such  con- 
tracts bave  received  the  condemnation  of  this 
court  In  the  case  of  Relchard  v.  Manhattan 
Life  Ins.  Co.,  31  Mo.,  loc.  clt.  620,  this  court 
said:  "The  next  error  is  that  the  court  re- 
fused to  instruct  the  jury  that  if  they  found 
from  the  evidence  that  when  application  was 
made  for  the  policy  of  insurance,  the  appli- 
cants waived  all  right  to  bring  any  action 
for  any  claim  whatever  arising  under  said 
policy,  except  in  the  courts  of  the  state  of 
New  Tork,  then  the  plaintiff  cannot  recover. 
We  think  the  court  very  properly  refused 
this  Instruction,  not  only  upon  the  ground 
that  the  agreement  to  waive  the  right  to  sue 
in  our  courts  to  void,  as  against  public  policy, 
but  because  it  to  in  direct  contravention  of 
a  statute  of  this  state,  passed  for  the  govern- 
ment and  regulations  of  agencies  of  foreign 


insurance  companies,  approved  December  8, 
1855." 

We  shall  not  pursue  this  question  fur- 
ther. This  contract  In  so  far  as  It  goes  be- 
yond the  usual  provisions  of  a  note.  Is  void 
as  against  the  public  policy  of  the  state,  as 
such  public  policy  to  found  expressed  in  our 
laws  and  decisions.  Such  agreements  are  in- 
iquitous to  the  uttermost,  and  should  be 
promptly  condemned  by  the  courts,  until 
such  time  as  they  may  receive  express  stat- 
utory recognition,  as  they  have  in  some 
states. 

'  3.  Before  concluding,  one  other  matter 
should  be  mentioned.  At  most  the  latter 
clause  of  the  Judgment  note  is  but  what  is 
known  as  a  "warrant  of  attorney,"  as  here- 
in elsewhere  stated.  The  power  granted  is  to 
confess  judgment  Now  even  If  it  be  said 
that  there  was  full  common-law  authority 
for  such  an  instrument  until  our  Legisla- 
ture had  acted  upon  the  subject  in  such  a 
manner  as  to  abrogate  the  common  law, 
yet  when  we  examine  our  statutes,  we  find 
the  subject  fully  covered  by  statute,  which 
statute  necessarily  abrogates  the  common 
law.  What  Is  the  subject-matter?  Noth- 
ing, save  and  except  the  mode  and  man- 
ner of  entering  a  Judgment  by  confession. 
This  mode  and  manner  is  fully  covered  by 
Rev.  St  1899.  K  789-792  (Ann.  St.  1906, 
pp.  755-757),  inclusive,  which  read: 

"Sec.  789.  A  Judgment  by  confession  may 
be  entered  without  action,  either  for  money 
due  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  liability  on  behalf  of 
the  defendant  or  both,  in  the  manner  herein 
prescribed. 

"Sec.  790.  Form  of  Confession.  A  state- 
ment in  writing  must  be  made,  signed  by  the 
defendant  and  verified  by  affidavit  to  the 
following  effect:  First,  it  must  state  the 
amount  for  which  the  Judgment  may  be  ren- 
dered, and  authorize  the  entry  of  Judgment 
thereon;  second,  if  It  be  for  money  due,  or 
to  become  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  must  show 
that  the  sum  confessed  therefor  is  Justly  due, 
or  to  become  due;  third.  If  it  be  for  the 
purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  concisely 
the  facts  constituting  the  liability,  and  must 
show  that  the  sum  confessed  therefor  does 
not  exceed  the  same. 

"Sec.  791.  Defendant  to  be  Identified  by 
Court.  Such  statement  and  affidavit  shall 
be  filed,  and  the  court  shall  render  judg- 
ment for  the  amount  confessed,  and  cause 
the  same  to  be  entered  upon  the  records, 
first  being  satisfied  of  the  identity  of  the  de- 
fendant if  present  or,  if  not  present,  that 
be  executed  the  same  In  writing  and  made 
the  affidavit  hereinbefore  required." 

The  judgment  before  us  shows  that  it  was 
not  procured  through  either  of  the  methods 
prescribed  by  these  statutes.  When  this 
contract  uses  the  words  "confession  of  judg- 
ment" it  must  be  construed  to  mean  by  the 
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methods  prescribed  by  statute  for  confession 
of  lodgment  Authorities  from  other  states 
lend  bnt  little  light,  because  their  statutes 
are  different  A  reading  of  the  statutes  above 
but  shows  the  public  policy  of  the  state  to 
obriate  frauds.  Note  the  precautions  requir- 
ing affidavits  and  acknowledgments,  so  as  to 
have  everything  in  the  open  rather  than  in 
the  dark. 

From  what  has  been  said,  it  follows  that 
the  circuit  court  never  had  jurisdiction  of 
the  defendant  and  the  judgment  is  reversed. 
All  concur. 


NEVIUS  v.  MOORE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Appeal  and  Ebhob  (I  1071*)— Harmless 
Error— Instructions— Equity  Actions. 

It  is  immaterial  on  appeal  whether  declara- 
tions of  law  were  proper  or  whether  requested 
declarations  were  improperly  refused,  so  far  as 
they  related  to  equity  counts  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  5  1071.*] 

2.  Appeal  and  Ebror  (f  1009*)— Findings— 
Conclusiveness— Equity  Cases. 

In  equity  cases  the  Supreme  court  will  re- 
view the  testimony  and  draw  its  own  conclu- 
sions therefrom,  but  the  findings  of  the  chancel- 
lor on  disputed  questions  of  fact  will  be  given 
treat  weight  and  will  not  be  disturbed  unless 
plainly  against  the  weight  of  the  evidence. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3970-3978;  Dec.  Dig.  I 
1009.*] 

3.  Limitation  ov  Actions  (I  197*)— Payment 
ro  Prevent  Bab  —  Sufficiency  of  Evi- 
dence. 

In  an  action  by  the  indorsee  of  notes 
against  the  indorser  to  whom  the  notes  were 
subsequently  pledged,  chanting  that  defendant 
fraudulently  converted  the  notes  to  his  own  use 
bj  having  the  trust  deeds  securing  them  fore- 
closed witho"t  notice,  and  asking  ah  account- 
ing, etc  evidence  held  to  sustain  a  finding  that 
defendant  did  not  pay  interest  on  the  notes  up 
to  July  and  August,  1892,  respectively,  as 
claimed  by  plaintiff,  so  as  to  prevent  the  oper- 
ation of  the  10-year  limitations  to  bar  the  ac- 
tion, which  was  brought  in  June,  1902. 

fEd.  Note. — For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  i  726;  Dec.  Dig.  8  197.*] 

4.  Bills  and  Notes  (|  1523*)— Actions— Suf- 
ficiency of  Evidence. 

In  an  action  on  certain  notes,  evidence  held 
to  show  that  defendant  indorsed  the  notes  be- 
fore maturity  to  plaintiff  by  writing  his  name 
on  the  backs  thereof. 

rEd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  1822-1823;  Dec.  Dig.  ( 
623.*] 

8.  Bills  and  Notes  (I  396*)— Demand  and 
Notice  of  Nonpayment— Necessity. 

To  make  the  indorser  of  notes  liable  there- 
on, the  indorsee  must  make  presentment  and 
demand  for  payment  on  their  maturity,  and  no- 
tify the  indorser  of  the  maker's  failure  to  pay. 

[Ed.  Note.— For  other  cases,  sea  Bills  and 
Notes,  Cent  Dig.  II  1022-1028;  Dec.  Dig.  { 
8B6.*t 


6.  Bills  and  Notes  ft  897*)— Liabilities 
on  Indorsement—  Excuse  fob  Failure  to 
Make  Demand  and  Give  Notice. 

That  the  indorser  notified  the  makers  that 

the  notes  were  due  did  not  excuse  presentment 
and  demand  by  the  indorsee  on  maturity,  and 
notice  to  the  indorser  of  nonpayment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1029-1044;  Dec  Dig.  I 
397.  ] 

7.  Bills  and  Notes  (|  422*)— Consideration 

— Necessity. 

A  letter  written  by  the  indorser  to  the  in- 
dorsee after  maturity  of  the  notes,  asking  the 
latter  to  forbear  a  while  longer,  did  not  cre- 
ate an  Independent  liability  by  the  indorser  to 
pay  the  debt  there  being  no  consideration  there- 
for, and  would  only  operate  as  a  waiver  ol  de- 
mand and  notice  if  it  bad  any  effect 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notesj  Cent.  Dig.  f|  1196-1208;  Dec  Dig.  I 

&  Bills  and  Notes  (t  422*)— Liabilities  on 
Indorsement—  Presentment  and  Demand 
—Waives. 

A  letter  written  by  the  indorser  to  the  in- 
dorsee after  maturity  of  the  notes,  asking  the 
indorsee  to  forbear,  was  not  a  waiver  of  pre- 
sentment and  demand  by  the  indorsee  and  notice 
of  nonpayment  where  it  did  not  appear  that 
the  indorser  then  knew  that  presentment  and 
demand  had  not  been  made;  it  being  essential 
that  he  knew  all  the  facts  in  order  to  constitute 
a  waiver. 

[Ed.  Note.— For  other  cases,  see  Bill*  and 
Notes,  Cent  Dig.  M  1196-1208 ;  DecDig.  1 422.*] 

9.  Bills  and  Notes  (I  480*)  —  Actions  — 
Pleading— Waives  of  Presentment  and 
Demand— Sufficiency  of  Allegations. 

In  an  action  by  the  indorsee  on  notes, 
where  the  petition  alleged  presentment,  de- 
mand, and  notice  of  nonpayment,  allegations 
that  the  indorser,  after  maturity  of  the  notes, 
admitted  liability  thereon  and  promised  to  pay 
them,  did  not  raise  the  Issue  of  waiver  of  pre- 
sentment and  demand  and  notice  of  nonpay- 
ment as  it  should  not  be  construed  to  contra- 
dict the  prior  allegation  of  due  nresentment, 
etc.;  it  being  necessary  for  plaintiff  to  allege 
the  facts  relied  on  to  constitute  a  waiver. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ft  1587-1642;  Dec  Dig.  | 
489.*] 

10.  Pledges  (J  1*) —Validity  — Misrepre- 
sentations of  Pledgee. 

Where  defendant  loaned  plaintiff  a  certain 
sum.  receiving  his  notes  therefor  secured  by  a 
pledge  of  other  notes  secured  by  a  tnist  deed, 
which  defendant  had  indorsed  to  plaintiff  and 
which  were  then  past  due.  defendant  having  the 
right  under  the  pledge  to  foreclose  the  trust 
deed,  that  defendant  represented  that  the  mon- 
ey he  loaned  plaintiff  was  his  own  when  he  se- 
cured it  from  his  wife  did  not  make  the  pledge 
fraudulent ;  it  being  immaterial  from  whom  he 
got  the  money. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec 
Dig.  |  1.*]  . 

11.  Pledges  ft  58*) — Enforcement— Sale — 
Notice  of  Sale— Effect  of  Failure  to 
Give  Notice. 

Where  defendant  loaned  plaintiff  a  certain 
sum,  receiving  his  note  therefor  secured  by  a 
pledge  of  other  notes  secured  by  trust  deed, 
which  notes  defendant  bad  indorsed  to  plaintiff 
and  were  then  past  due,  defendant  having  the 
right  under  the  pledge  to  foreclose  the  trust 
deeds  on  maturity  of  the  secured  notes,  that  he 
did  so  without  notifying  plaintiff  thereof,  or  of 
the  sale,  at  which  he  bought  in  the  property, 
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did  not  prejudice  plaintiff's  '  rights,  so  M  to 
make  the  pledgee  hold  title  in  trust,  subject  to 
pledgor's  right  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Fledges,  Dec 
Dig.  |  58*] 

12.  Pledges  (i  48*) — Enforcement — Rights 
of  Pabties  on  Default. 

The  obligations  of  the  pledgor  and  pledgee 
are  mutual  and  reciprocal,  and,  while  the  pledg- 
or must  be  ready  and  willing  to  pay  the  in- 
debtedness before  demanding  the  return  of  the 
pledged  property,  the  pledgee  must  be  ready 
to  return  the  property  when  he  demands  pay- 
ment of  the  debt. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  {|  109,  110;  Dec.  Dig.  |  46.*] 

13.  Pledges  (I  51*)— Redemption— Actions 
—  Pleading  —  Offer  to  Redeem  —  Suffi- 
ciency of  Allegations. 

Allegations  in  an  action  by  the  pledgor  re- 

? [nesting  an  accounting  with  the  pledgee  after 
oreclosure  by  the  pledgee  of  trust  deeds  secur- 
ing pledged  notes,  and  asking  that  his  claim 
against  the  pledgee  be  set  off  against  his  notes 
secured  by  the  pledge,  did  not  amount  to  an 
offer  to  redeem  where  there  was  nothing  then 
due  him  from  the  pledgee. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  85  122-128;  Dec.  Dig.  {  51.*] 

14.  Pledges  (§  60*)— Redemption— Offer  to 
Redeem— Necessity. 

The  pledgor  was  not  entitled  to  a  recon- 
veyance of  the  property  covered  by  the  trust 
deeds  securing  the  pledged  notes  upon  its  pur- 
chase by  the  pledgee  upon  foreclosure  of  the 
trust  deed  upon  maturity  of  the  notes  secured 
thereby,  where  he  did  not  offer  to  redeem  by 
paying  the  debt  for  which  the  notes  secured  by 
the  trust  deeds  were  pledged. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Dec. 
Dig.  {  50.*] 

15.  Appeal  and  Error  (§  19*)— Review- 
Questions  Considered— Matters  Adjust- 
ed Below. 

In  an  action  by  the  pledgor  of  notes  secur- 
ed by  a  trust  deed  which  was  foreclosed  by  the 
pledgee  who  purchased  the  property  to  have 
title  to  the  property  decreed  in  plaintiff  and 
for  an  accounting,  the  rights  of  the  parties 
thereto  need  not  be  considered  on  appeal  where 
plaintiff  at  trial  accepted  a  conveyance  of  the 
property  covered  by  the  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  63-80;  Dec.  Dig.  g  19.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Andrew  F.  Evans,  Judge. 

Action  by  Hugh  C.  Nevius  against  George 
T.  Moore.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

This  appeal  is  from  a  judgment  of  the 
Jackson  county  circuit  court  In  favor  of  de- 
fendant 

On  June  26,  1902,  the  appellant,  Nevius, 
filed  his  petition  against  the  respondent 
Moore,  In  the  circuit  court  of  Jackson  coun- 
ty, Mo.  Summons  was  issued  and  served  on 
Moore  the  same  day.  An  amended  petition 
was  filed  on  the  27th  day  of  January,  1903. 
The  amended  petition  consisted  of  seven 
counts ;  the  two  first  being  equitable  and  the 
last  five  being  actions  at  law  on  promissory 
notes.  The  first  count  was  based  on  four 
promissory  notes  executed  by  Eliza  J.  Mc- 
Clellan  to  George  T.  Moore,  the  respondent 
on  August  9.  1887,  payable  three  years  after 


date,  secured  by  four  separate  deeds  of  trust 
on  lots  6,  7,  8,  and  9  In  block  1  In  West 
Ridge  way,  a  subdivision  of  land  In  Jackson 
county,  Mo.,  the  assignment  of  said  notes  to 
appellant,  Nevius,  by  Moore,  before  their 
maturity,  their  reassignment  to  Moore  as  a 
pledge  for  loans  after  maturity,  the  fore- 
closure of  said  deeds  of  trust  by  Moore  while 
holding  said  notes  as  a  pledge,  and  a  general 
charge  of  fraud  and  misrepresentation  by 
Moore  for  the  purpose  of  relieving  himself 
of  his  liability  as  lndorser.  It  Is  alleged 
that  at  the  maturity  of  said  notes  they  were 
presented  to  the  maker,  demand  of  payment 
made,  and  notice  of  refusal  of  payment  giv- 
en to  Moore  as  lndorser.  It  was  alleged  In 
the  original  petition  that  Interest  was  paid 
on  said  notes  up  to  and  including  February 
9,  1892,  and  in  the  amended  petition  that  it 
was  paid  up  to  and  including  August  9.  1892; 
that  In  1898  Moore  admitted  his  liability  on 
said  notes  as  lndorser,  and  again  promised 
to  pay  them ;  that  Moore  was  agent  of  Nev- 
ius, and  as  such  took  advantage  of  him  and 
deceived  him;  that  he  borrowed  money  from 
Moore  on  the  security  of  said  notes  as  col- 
lateral temporarily  until  said  deeds  of  trust 
could  be  foreclosed.  Fraud  and  misrepre- 
sentation is  charged  against  Moore  in  mak- 
ing the  loan  to  Nevius  and  pledging  the  Mc- 
Clellan  notes.  It  Is  charged  that  Moore 
represented  that  he  was  Insolvent  and  that 
he  would  have  to  get  the  money  from  some 
other  person  when  as  a  matter  of  fact  the 
money  furnished  was  Moore's.  It  Is  charged 
that  Moore  converted  the  McClellan  notes  to 
his  own-  use  by  having  the  deeds  of  trust 
foreclosed  and  title  taken  in  his  name,  and 
that  he  was- guilty  of  a  fraud  In  not  giving 
Nevius  notice  of  the  time  and  place  of  sale, 
and  the  fact  that  he  had  bought  the  lots  at 
the  sale.  Appellant  prays  an  accounting; 
that,  after  giving  Moore  credit  for  the  sums 
loaned  him,  he  have  judgment  for  the  bal- 
ance; that  the  title  to  the  lots  be  decreed 
in  appellant;  and  that  Moore  be  required 
to  yield  up  the  McClellan  votes.  The  second 
count  of  the  amended  petition  is  based  on  a 
note  dated  January  IB,  1889,  given  by  Joseph 
J.  Baughman  to  respondent  George  T. 
Moore,  payable  three  years  after  date,  se- 
cured by  a  deed  of  trust  on  lots  9,  10,  and 
11,  block  52,  In  Centropolls,  a  subdivision  of 
land  in  Jackson  county,  Mo.,  which  note  was 
assigned  and  transferred  to  Nevius  before 
its  maturity.  The  allegations  of  this  count 
are  in  all  things  similar  to  those  of  the  first 
count,  except  that  this  note  was  not  pledged 
to  secure  a  loan;  alleges  that  Interest  was 
paid  on  said  note  up  to  and  Including  July 
15,  1892,  and  alleged  In  original  petition  to 
have  been  paid  up  to  January  15,  1892;  al- 
leges that  Moore  had  the  deed  of  trust  fore- 
closed and  purchased  the  property  In  his 
own  name.  Prayer  similar  to  that  contained 
in  the  first  count   The  third,  fourth,  fifth. 
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tlxth,  and  seventh  counts  an  actions  at  law 
against  Moore  as  lndorser,  each  based  on 
one  of  the  foregoing  five  promissory  notes. 
Eacb  count  alleges  presentment,  demand, 
refusal  to  pay,  and  due  notice  to  Moore  as 
indorse*.  Answering  the  various  counts  of 
appellant's  petition,  respondent  admitted  the 
execution  of  the  notes,  their -ownership  by 
Nevius,  the  foreclosure  of  the  various  deeds 
of  trust,  etc.;  denied  that  he  practiced  or 
contemplated  any  fraud  against  Nevius;  of- 
fered  to  deed  the  Baughman  property  to 
Nevius,  which  deed  was  made  and  accepted; 
further  offered  to  deed  to  Nevius  the  Mc- 
Clellan  lots  when  be  redeemed  his  notes 
amounting  to  $800;  denies  his  liability  on  all 
notes  as  lndorser  and  otherwise;  pleads  the 
10-year  statute  of  limitations  as  a  bar  to  a 
judgment  on  the  notes  against  him.  This 
sufficiently  Indicates  the  nature  and  charac- 
ter of  the  pleadings,  as  well  as  the  Issues 
upon  which  this  cause  was  submitted  to  the 
trial  court 

The  evidence  developed  upon  the  trial  was 
substantially  as  follows :  On  August  0,  1887, 
Eliza  J.  McGlellan  executed  and  delivered 
to  George  T.  Moore  her  four  promissory  notes 
for  $400  each,  payable  three  years  after 
date,  with  interest  at  the  rate  of  10  per 
cent,  per  annum  from  maturity.  Semian- 
nual Interest  coupons  amounting  to  $96  were 
attached.  To  secure  the  payment  of  said 
promissory  notes  four  separate  deeds  of  trust 
were  executed  by  said  MeClellan,  and  one  R. 
I*.  Teager  was  made  trustee  therein.  These 
deeds  of  trust  were  duly  recorded  on  Sep- 
tember ,29,  1887,  in  .the  recorder's  office  of 
Jackson  county,  Mo.  On  January  15,  1889, 
one  Joseph  J.  Baughman  executed  and  de- 
livered to  George  T.  Moore  a  note  for  $700 
payable  three  years  after  date,  with  Interest 
at  the  rate  of  8  per  cent  per  annum,  pay- 
able semiannually.  This  note  was  also  se- 
cured by  deed  of  trust  on  certain  lots  of 
ground  made  to  R.  L  Yeager,  trustee,  and 
duly  recorded  In  the  recorder's  office  in  Jack- 
son county,  Mo.,  on  the  18th  day  of  January, 
1880.  Afterwards,  and  before  the  maturity 
of  the  five  notes  above  described,  they  were 
purchased  by  the  appellant  from  the  respond- 
ent Moore.  Nevius  claims  that  they  were 
Indorsed  on  the  back  by  Moore.  Moore 
claims  that  he  does  not  remember  whether  he 
Indorsed  them  or  not  Nevius  at  the  time 
lived  In  the  state  of  New  Tork  and  Moore  in 
Kansas  City,  Mo.  Through  one  W.  B.  Thay- 
er, Nevius  was  put  in  correspondence  with 
Moore  with  a  view  of  investing  some  money 
In  Kansas  City.  On  September  13,  1889,  W. 
B.  Thayer  sent  to  Nevius  notes  which  had 
been  sold  to  him  by  Moore,  amounting  to 
$4,345.23.  The  Baughman  note  was  embrac- 
ed in  the  list  The  MeClellan  notes  were 
forwarded  to  Nevius  at  a  later  date,  but 
the  date  is  not  fixed.  Quite  a  number  of  let- 
ters passed  between  Nevius  and  Moore  con- 
cerning the  notes  In  suit  but  a  great  number 
were  not  offered  In  evidence  because  they 


could  not  be  found.  On  October  10,  1891, 
Moore  wrote  to  Nevius  (in  answer  to  a  letter 
which  Is  not  in  evidence),  In  which  he  stated 
that  regarding  the  MeClellan  notes  he  did 
not  see  any  Immediate  prospect  of  their  be- 
ing paid;  that  Mrs.  MeClellan  had  her  mon- 
ey In  property,  and  could  not  pay  the  notes 
until  she  disposed  of  some  of  the  property; 
and  that  there  was  no  sale  of  real  estate  at 
that  time.  He  also  used  this  language: 
"There  would  be  no  objection  to  your  using 
the  notes  as  collateral,  but  you  had  better 
explain  to  the  party  to  whom  the  notes  are 
given  that  the  Interest  will  be  kept  up  on  the 
notes,  but  not  to  expect  the  principal  too  soon. 
They  will  come  out  all  right  if  they  are  not 
pushed  to  the  wall."  As  to  the  interest  on 
the  Baughman  and  MeClellan  notes,  Nevius 
testified:  "The  interest,  on  these  notes,  to- 
gether with  others,  was  being  collected  semi- 
annually and  paid  to  me  by  Mr.  Moore."  A 
letter  from  Moore  to  Nevius,  dated  Ocala, 
Fla.,  March  10, 1892,  remits  the  Interest  due 
on  the  Baughman  note  up  to  January  15, 
1892,  and  on  the  MeClellan  notes  up  to  Feb- 
ruary 9,  1892.  No  other  letter  was  intro- 
duced showing  a  remittance  of  interest  due 
on  the  notes  for  a  later  date.  On  January 
3,  1894,  one  Norton  Thayer,  writing  to  ap- 
pellant from  Kansas  City,  stated  that  the 
Interest  seemed  to  have  been  paid  on  Me- 
Clellan notes  recently,  and  thought  It  quite 
likely  some  adjustment  could  be  made  and 
sufficient  payment  got  to  put  the  loan  In 
good  shape.  Nevius,  In  his  deposition,  tes- 
tifying as  to  interest  on  the  Baugbman  note, 
stated  that  the  Interest  was  paid  up  to  and 
Including  July  15,  1892,  and  that  on  the  Me- 
Clellan notes  the  interest  had  been  paid  up 
to  and  Including  August  9,  1892.  He  does 
not  state  how  or  through  whom  this  last 
interest  payment  was  made,  but  does  state 
elsewhere  that  all  the  Interest  on  the  notes 
in  question  were  collected  and  sent  to  him  by 
Moore,  the  respondent  Respondent  testified 
that  he  collected  the  Interest  on  the  Baugh- 
man note  and  MeClellan  notes  remitted  in 
the  letter  of  March  10,  1892.  This  was  in- 
terest due  in  January  and  February,  and 
that  after  that  date,  he  was  absent  In  Flor- 
ida for  2%  or  3  years,  with  the  exception  of 
about  one  month  when  he  attended  the 
World's  Fair  at  Chicago.  He,  however,  says 
he  collected  no  more  Interest  on  the  notes 
after  March  10,  1892.  There  were  Interest 
coupons  attached  to  the  MeClellan  notes, 
which  coupons  were  sent  to  respondent  by 
appellant  for  collection,  and  he  states  that  he 
never  had  the  notes  In  his  possession  during 
the  time  that  he  collected  Interest  but  that 
what  interest  be  collected  on  the  Baughman 
note  he  gave  a  receipt  for.  Respondent  also 
states  that  he  collected  interest  for  a  great 
many  other  persons  as  well  as  for  appel- 
lant and  that  he  collected  all  the  Interest 
on  the  notes  in  suit  up  to  the  time  of  de- 
fault in  the  payment  of  principal.  In  the  orig- 
inal petition  filed  by  appellant  In  this  cause, 
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It  was  alleged  that  the  Interest  due  on  the 
McClellan  notes  was  paid  up  to  and  Includ- 
ing the  9th  day  of  February,  1892.  The 
amended  petition  changed  this  date  to  Au- 
gust. In  the  original  petition  It  was  alleg- 
ed that  the  Interest  on  the  Baughman  note 
was  paid  up  to  and  Including  January  15, 
1892,  bat  In  the  amended  petition  this  date 
was  changed  to  July. 

On  'the'  question  of  the  Indorsement  of  the 
Baughman  and  McClellan  notes  by  the  re- 
spondent, Mr.  Yeager,  trustee  In  the  deeds 
of  trust,  testified  that,  when  the  McClellan 
notes  and  Baughman  note  were  delivered  to 
him  to  be  foreclosed,  they  were  indorsed  by 
Moore,  but  whether  without  recourse  he  could 
not  remember.  Appellant  testified  that  the 
Baughman  notes  were  Indorsed  by  respond- 
ent, and  that,  also,  the  McClellan  notes  were 
Indorsed  "George  T.  Moore,"  over  which  had 
been  written  "without  recourse,"  through 
which  last  words  a  pen  bad  been  drawn  can- 
celing them.  Respondent  says  that  he  prob- 
ably indorsed  the  notes,  but  be  does  not  re- 
member In  what  shape.  He  testified  that 
all  the  notes  in  question  were  payable  at  the 
National  Bank  of  Kansas  City.  The  deed  of 
trust  offered  In  evidence  showed  the  Baugh- 
man note  payable  at  this  bank.  The  evi- 
dence shows  that  neither  appellant,  respond- 
ent, nor  any  one  else  ever  presented  the 
Baughman  or  McClellan  notes  to  the  makers 
or  to  the  National  Bank  of  Kansas  City  and 
demanded  payment  thereon.  Respondent  does 
testify  that  he  probably  notified  McClellan 
and  Baughman  of  the  fact  that  their  notes 
were  due,  but  he  did  not  have  the  notes  with 
which  to  make  formal  demand  of  payment. 
Appellant  offered  no  evidence  showing  a  pre- 
sentment, demand  for  payment,  or  notice  to 
respondent  as  lndorser.  Respondent  says  his 
rule  was  to  notify  parties  when  notes  be- 
came due,  whether  he  had  the  notes  or  not, 
and  that  be  no  doubt  did  so  as  to  the  Baugh- 
man and  McClellan  notes;  says  that  appel- 
lant never  claimed  liability  against  him  on 
account  of  his  Indorsing  of  the  notes,  but  that 
he  wrote  a  great  many  letters  about  the 
property,  and  making  Inquiry  as  to  whether 
or  not  "we  could  help  him."  The  evidence 
shows  that  all  the  notes  in  question  remain- 
ed In  the  hands  of  appellant  or  some  one  else 
in  New  York  until  the  McClellan  notes  were 
pledged  for  a  loan,  and  until  the  Baughman 
note  In  1901  was  sent  to  respondent  for  the 
purpose  of  having  the  deed  of  trust  fore- 
closed. None  of  these  notes  have  been  seen 
or  accounted  for  since  they  were  placed  In 
the  bands  of  Mr.  Yeager,  trustee.  The  trustee 
testified  that  he  received  the  notes,  but  re- 
membered nothing  further  about  them,  stat- 
ed that  he  had  made  diligent  search  for 
them  among  his  papers,  but  they  could  not 
be  found.  Respondent  states  that  he  gave 
the  notes  to  Mr.  Yeager,  and  that  he  had  not 
seen  them  since,  although  he  made  diligent 
search  for  them  everywhere  he  thought  they 
might  be  found. 


On  the  question  of  Moore's  agency  for  Ne- 
vlus  In  looking  after  his  Investments  in  Kan- 
sas City,  the  evidence  shows  that  a  Mr. 
Thayer  in  September,  1889,  when  he  sent  a 
batch  of  notes  to  Nevius,  among  which  was 
the  Baughman  note,  advised  Nevius  to  have 
Moore  collect  the  interest  on  them  as  he 
knew  all  about  them.  Moore  wrote  frequent 
letters  to  Nevius  advising  him  of  the  proba- 
bility of  collecting  the  notes,  and  especially 
in  October,  1891,  he  wrote,  saying  that  he 
saw  no  Immediate  prospects  of  collecting  the 
McClellan  notes,  and  further  advising  him 
that  there  was  no  sale  for  property.  Nevius 
testified  that  as  to  the  collection  of  interest 
on  these  notes  he  relied  entirely  on  Moore. 
In  February,  1893,  Moore  wrote  to  Nevius. 
telling  him,  lu  relation  to  the  Baughman  and 
McClellan  notes,  that  they  were  about  to 
make  a  sale  of  some  of  the  property,  and,  it 
they  did,  that  In  all  probability  they  would 
take  the  notes  up  and  hold  them.  This  last 
letter  was  written  from  Ocala,  Fla.  Also 
in  the  fall  of  1893  Moore  wrote  Nevius  from 
Florida,  telling  him  that,  if  he  was  In  Kan- 
sas City,  he  would  attend  to  looking  after 
his  Interest  there  gratis,  also  telling  Nevius 
that  he  was  then  utterly  unable  to  help  him 
out,  and  referred  him  to  Mr.  Norton  Thayer, 
who  would*  look  after  his  interests  there. 
Nevius  had  Thayer-  and  the  father  of  re- 
spondent pay  taxes  for  him  several  times, 
but  the  respondent  never  attended  to  those 
matters.  In  December,  1893,  Norton  Thayer 
wrote  to  Nevius,  advising  him  to  pay  taxes 
on  the  lots  described  in  the  deeds  of  trust, 
and  also  again  Thayer  wrote  Nevius  in  Jan- 
uary, 1894,  sending  him  the  amount  of  back 
taxes.  Thayer  in  the  last  letter  stated  that 
in  his  judgment  the  McClellan  lots  were  good 
for  the  loan.  Thayer  wrote  Nevius  twice 
during  the  year  1894  concerning  taxes  on  the 
lots,  and  sent  him  a  receipt  for  back  taxes. 
In  January,  1S95,  Thayer  again  wrote  Moore 
concerning  the  lots  and  their  value,  telliug 
him  that  there  was  no  sale  for  property  at 
that  time,  and  that  the  lots  would  not  sell 
even  If  he  had  title.  In  September,  1895. 
Moore,  who  seems  then  to  have  been  In  Kan- 
sas City,  answering  a  letter  from  Nevius, 
which  Is  not  in  evidence,  Informed  Nevius 
that  Baughman  was  solvent,  and  that  his 
note  could  be  collected  for  him,  that  he  re- 
sided in  Harrlsburg,  Pa.;  also  advised  Ne- 
vius to  employ  certain  attorneys  to  help  him. 
who  held  another  note  against  Baughman ; 
also  In  the  same  letter  he  told  Nevius  that 
property  was  looking  up,  that  he  thought 
Mrs.  McClellan  had  property  covered  up.  and 
that  within  a  short  time  she  could  be  made 
to  pay;  also  stated  that  he  would  do  what 
he  could  to  prevent  Nevius  losing  anything 
on  the  notes  he  sold  him ;  advised  Nevius 
that  he  did  not  think  that  was  the  right 
time  to  pnsh  Mrs.  McClellan.  On  January 
11,  1900,  Moore  sent  Nevius  a  draft  for  $200 
to  cover  a  loan  of  January  6th  of  that  year : 
also  advised  that  his  note  for  $400  was  due 
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on  January  2d ;  and  that  be  had  arranged  to 
extend  It  on  payment  by  Nevlua  of  the  in- 
terest due  of  $24.  Nevlua  says  this  was  the 
last  letter  he  received  from  Moore.  Nevlus 
says  tnat  through  all  these  transactions  he 
relied  upon  Moore's  representations  and  con- 
sidered him  as  acting  for  his  interest;  that 
Moore  knew  the  circumstances  and  the  peo- 
ple, and  was  generally  better  Informed  than 
he  was.  Norton  Thayer  testified  about  a 
tetter  dated  January  8,  1894,  and  written  to 
him  by  Nevlus.  When  asked  If  he  bad  any 
conversation  with  Moore,  said  that  he  did 
not  think  he  had,  because  Moore  was  not  in 
town  at  that  time,  and  had  not  been  for  sev- 
eral years.  Moore  sayB  that  be  did  not  see 
or  have  possession  of  either  the  Baughman 
or  McClellan  notes  after  they  were  sold  to 
Kevins  until  the  Baughman  note  was  sent 
him  to  be  foreclosed,  and  the  McClellan  notes 
were  pledged  to  him  for  a  loan.  Both  Ne- 
vlus and  Moore  testified  that  neither  of  them 
retained  copies  of  letters  written  to  the  other. 
Much  of  the  correspondence  that  passed  be- 
tween them.  It  Is  clear  from  the  evidence, 
was  not  Introduced,  and,  according  to  the 
testimony  of  the  parties,  could  not  be  be- 
cause the  letters  were  lost  or  misplaced. 

On  the  question  of  the  asserted  promise  to 
pay  the  notes  in  question  by  Moore  after 
their  maturity,  the  following  evidence  was 
adduced :  In  a  letter  to  Nevlus  from  Moore, 
dated  February  11,  1893,  he  stated  that  In 
regard  to  the  Baughman  and  McClellan  notes 
they  were  about  to  make  a  sale  of  some 
property,  and  that,  If  so,  In  all  probability 
"we  will  take  the  notes  up  or  hold  them  our- 
selves.'* In  a  letter  written  by  Moore  to 
Nevlus  dated  Ocala,  Fla.,  November  17,  1893, 
Moore  said,  "I  am  sorry  to  say  that  as  you 
are  to  hear  that  I  am  utterly  unable  to  help 
you  at  present";  and  then  refers  Nevius  to 
Norton  Thayer  to  look  after  the  taxes  for  him. 
In  a  letter  from  Kansas  City  September  17, 
1895,  Moore  said  to  Nevius:  "Let  me  assure 
you  I  will  do  what  I  can  to  see  that  you  do 
not  lose  anything  on  tne  notes  we  sold  you. 
There  Is  a  time  for  everything,  but  I  do  not 
think  this  Is  the  right  time  to  push  Mrs.  Mc- 
Clellan. Think  yon  can  make  more  by  wait- 
ing a  little  longer."  The  letter  most  relied 
upon  by  appellant  as  a  promise  to  pay  these 
notes  after  their  maturity  is  the  one  dated 
Kansas  City,  February  10,  1898,  written  by 
respondent,  Moore,  to  Nevlus.  It  is  an  an- 
swer to  a  letter  written  by  Nevlus  to  the 
father  of  respondent.  Among  other  things 
the  letter  contains  the  following  extracts: 
"I  admit  that  yon  have  been  very  patient  in 
regard  to  the  Baughman  and  McClellan  not- 
es, which  will  result  In  your  advantage  In 
the  end.  A  foreclosure,  as  you  say,  would 
be  expensive  and  I  may  add  you  would  not 
better  yourself  thereby.  A  judgment  against 
me,  I  am  sorry  to  say,  would  be  worth  very 
little  to  yon  as  I  am  now  overwhelmed  with 
Judgments."  Respondent  continues  in  his 
letter  to  tell  that  after  the  collapse  he  went 


to  Florida  and  there  lost  heavily.  Then  he 
went  to  Texas,  and  worked  on  a  cattle  ranch. 
He  then  goes  on  to  outline  his  financial  ven- 
tures and  heavy  losses  both  in  Florida  and 
In  Texas,  at  the  same  time  giving  to  Nevius  a 
history  of  his  father's  financial  dealings  and 
heavy  losses.  Then  follows  this  language: 
"So  far  as  I  am  concerned,  I  am  still  hope- 
lessly In  debt  I  am  confident  he  will  help 
me  out  just  as  soon  as  he  Is  able  to  do  so, 
which  I  feel  sure  will  be  In  the  near  future. 
So  in  this  way  I  expect  to  settle  most  of 
my  debts  on  some  equitable  basis.  There  Is 
one  thing  certain,  Mr.  Nevius,  and  that  Is 
this,  that  those  who  have  borne  with  me  and 
have  been  patient  are  those  who  will  be 
settled  with  first.  Do  not  look  upon  this  as 
as  a  threat,  but  put  yourself  in  my  place. 
Then  whom  would  you  favor?  Those  who  have 
made  all  sorts  of  threats  against  you,  have 
taken  judgments  against  you  thereby  destroy- 
ing your  credit  and  making  it  Impossible 
to  give  a  good  title  to  any  property  which 
you  might  have  an  opportunity  to  sell,  or 
those  who  In  their  better  judgment  have 
borne  with  you  and  had  thereby  so  far  as 
they  were  concerned  afforded  you  an  op- 
portunity of  regaining  your  lost  fortune?  I 
have  put  this  matter  clearly  before  you  and 
trust  you  will  appreciate  my  position.  No 
doubt  it  has  worked  a  hardship  upon  you 
but  I  would  not  have  had  It  so  could  I-  have 
helped  it."  Respondent  closes  his  letter  with' 
these  words:  "So  trusting  you  will  bear 
with  me  a  while  longer,  and  assuring  you  I 
will  do  all  in  my  power  to  settle  these  mat- 
ters at  the  earliest  possible  moment,  and  that 
threats  of  foreclosure .  and  judgments  will 
not  bring  this  about  any  sooner." 

As  to  the  Baughman  note,  Moore  wrote 
to  Nevius  as  early  as  September,  1805,  ad- 
vising him  of  the  residence  of  Baughman 
in  Pennsylvania,  and  advising  steps  to  col- 
lect same  against  Baughman  because  he  was 
then  solvent  Again  In  February,  1897, 
Moore  wrote  to  Nevlus  In  relation  to  this 
note,  stating  to  him  that,  if  he  bad  not  be- 
gun proceedings  against  Baughman,  he  should 
do  so.  A  few  days  later  Moore  wrote  again 
to  Nevlus,  telling  him  that  an  action  against 
Baughman  on  a  companion  note  for  $750 
had  been  successful,  that  he  bad  paid  the 
judgment  and  again  urged  him  to  proceed 
against  Baughman  by  placing  the  note  in 
the  hands  of  the  firm  of  attorneys  he  gave 
for  collection.  On  January  9,  1899,  Moore 
wrote  to  Nevlus  to  send  the  Baughman  note 
to  Kansas  City  so  that  the  deed  of  trust 
could  be  foreclosed,  suggesting  that  he  buy 
the  property  in,  and  then  bring  suit  against 
Baughman  on  the  note.  Again,  in  December, 
1899,  Moore  wrote  to  Nevius,  in  which  he 
strongly  advised  that  he  send  the  Baughman 
note  out  and  have  the  deed  of  trust  fore- 
closed, further  advised  him  to  bid  the  prop- 
erty in,  and  gave  reasons  why  he  thought 
It  would  Increase  In  value.  Later,  in  Decem- 
ber, 1899,  he  again  wrote  Nevlus  concern- 
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tog  the  Baughman  note,  and  advised  a  fore- 
closure of  the  deed  of  trust,  and  also  in- 
formed Nevlus  that  be  thought  Baughman 
was  good.  Evidently  the  Baughman  note 
was  sent  to  the  Ann  of  lawyers  suggested 
by  Moore.  On  June  6,  1901,  they  returned 
the  note  to  Mr.  Moore.  The  evidence  shows 
that  the  statute  of  limitations  to  the  state 
of  Pennsylvania  against  a  promissory  note 
is  six  years,  and  during  all  the  time  Nevlus 
owned  the  Banghman  note  he  (Baughman) 
resided  to  Pennsylvania,  and  that  he  was 
advised  of  this  fact  before  the  note  became 
barred.  On  January  4,  1899,  Nevlus  wrote 
to  Moore  that  he  declined  a  settlement  of 
the  Baughman  note  made  through  the  firm 
of  attorneys  who  held  the  note  for  collec- 
tion, and  stated  that  he  preferred  to  fore- 
close. During  the  trial  of  this  case  to  the 
circuit  court  a  deed  to  the  Baughman  lots 
which  had  been  conveyed  to  Moore  by  the 
trustee  at  the  sale  was  tendered  to  the  ap- 
pellant and  was  accepted  by  him. 

Nevlus  testified  that  to  January,  1899,  he 
borrowed  from  Moore  $400  for  which  he 
pledged  two  of  the  McClellan  notes ;  that  to 
December,  1899,  he  borrowed  $200  more,  and 
pledged  the  third  McClellan  note;  and  that 
to  January,  1900,  he  borrowed  $200  more 
from  Moore,  and  pledged  the  fourth  Mc- 
Clellan note.  Each  of  these  notes  were  pledg- 
ed by  the  following  writing:  "These  notes 
are  to  be  held  by  you  as  collateral  security 

for  a  loan  of  $  until  such  time  as  the 

property  can  be  foreclosed  when  I  will' give 
you  mortgage  on  said  property  should  I  buy 
it  in."  .The  letters  containing  the  above 
pledge  were  addressed  to  Moore.  In  De- 
cember, 1898,  Moore  to  answer  to  a  letter 
from  Nevlus,  which  is  not  to  evidence,  of- 
fered to  buy  the  McClellan  notes  from  Nevl- 
us or  to  get  some  one  to  furnish  money,  and 
stated  the  amount  to  be  $800;  also  stated 
that,  If  he  effected  a  sale  of  the  property 
within  a  year  or  two,  he  would  give  Nevlus 
all  over  $800  less  expenses,  taxes,  etc.  Nevl- 
us declined  this  offer,  and  then  made  appli- 
cation to  Moore  to  borrow  the  money  above 
referred  to.  In  making  the  loans  made  by 
Moore  to  Nevlus,  notes  were  executed  by 
Nevlus  to  Moore  for  the  aggregate  sum  of 
$800  which  were  secured  by  pledges  of  the 
McClellan  notes  and  deeds  of  trust  Moore 
represented  to  Nevlus  that  he  did  not  have 
the  money,  but  he  would  get  It  from  William 
H.  Reld  or  some  third  person.  He  first 
wrote  to  Nevlus  to  make  the  notes  payable  to 
Reld,  but  afterwards,  because  the  pledge 
agreement  was  made  to  the  name  of  Moore, 
he  returned  the  notes,  and  had  them  made 
to  his  name.  After  the  McClellan  notes 
were  pledged  for  the  loan  of  $800,  Nevlus 
wrote  to  Moore  and  asked  him  if  he  pro- 
posed to  foreclose  at  once  or  wait  until 
spring  with  the  possibility  of  getting  full 
price.  The  three  notes  made  by  Nevlus  to 
Moore,  one  dated  January  2,  1899,  for  $400, 
one  dated  December  1,  1899,  for  $200,  and 


another  dated  January  B,  1900,  for  $200,  were 
all  payable  one  year  after  date  at  the  First 
National  Bank  of  Kansas  City,  Mo.  No 
part  of  these  notes,  either  principal  or  in- 
terest, has  ever  been  paid  or  tendered  by 
Nevlus.  Just  prior  to  making  these  loans, 
Nevlus  wrote  to  Moore  and  asked  him  If  he 
could  not  do  something  to  clean  up  his  loans 
to  Kansas  City,  that  his  financial  condition 
was  not  good,  and  that  be  had  done  nothing 
but  lose  money.  This  letter  seema  to  have 
been  the  one  which  drew  from  Moore  the 
proposition  which  he  made  to  Nevlus.  Aft- 
er the  last  loan  was  made  to  Nevlus,  it  seems 
that  Nerius  did  not  write  Moore  again  ei- 
ther concerning  his  personal  notes  or  the 
Baughman  and  McClellan  notes.  Moore  says 
that  Nevlus  had  pledged  these  notes  as  col- 
lateral for  the  loans  he  had  gotten  for  him, 
says  he  paid  no  attention  to  the  notes,  paid 
no  interest  nor  ever  wrote,  or  took  any  in- 
terest apparently,  and  that  he  simply  had 
them  foreclosed.  Respondent,  Moore,  while 
on  the  witness  stand  and  through  his  attor- 
ney as  well  as  by  the  pleadings,  offered  to 
deed  the  McClellan  lots  to  Nevlus  if  he  would 
pay  the  loan  procured  for  him  by  Moore 
amounting  to  $800  and  interest  Moore  tes- 
tified that  when  these  loans  were  made  to 
Nevlus,  he  did  not  nave  the  money,  that 
Mr.  Reld,  bis  brother-to-law,  had  agreed  to 
let  him  have  the  money,  and  he  was  under 
the  impression  that  he  got  it  from  Reld  un- 
til he  looked  over  some  old  checks,  and  found 
that  he  got  the  money  from  his  wife.  The 
notes  made  by  Nevlus  as  well  as  the  col- 
lateral placed  by  him  with  Moore  remained 
to  Moore's  possession,  and  never  went  into 
the  possession  of  Reld  or  Moore's  wife,  ex- 
cept as  they  may  have  been  held  by  him 
for  his  wife. 

As  to  the  foreclosure  of  the  deeds  of  trust 
given  to  secure  the  Baughman  as  well  as 
the  McClellan  notes,  the  testimony  shows 
that  the  Baughman  deed  of  trust  was  fore- 
closed at  the  request  of  Nevlus  upon  the  ad- 
vice of  Moore  that  it  ought  to  be  foreclosed. 
The  McClellan  deeds  of  trust  were  fore- 
closed, because,  as  Moore  claims,  the  notes 
given  by  Nevlus  to  him  aggregating  the  sum 
of  $800  had  become  overdue,  and  that  Nevl- 
us did  not  pay  or  offer  to  pay  them  or  any 
part  of  them.  The  McClellan  notes  and  deeds 
of  trust  were  then  in  his  bands  as  a  pledge 
to  secure  the  payment  of  the  Nevlus  notes. 
Under  the  contract  of  pledge,  Moore  had 
the  right  to  foreclose  the  deeds  of  trust 
when  the  Nevlus  notes  became  due.  Moore 
claims  that  he  instructed  the  trustee,  Yeager, 
to  deed  the  Baughman  property  to  Nevlus. 
He  also  claims  that  he  did  not  know  this 
property  was  deeded  to  him  until  his  atten- 
tion was  called  to  it  by  Nevlus'  attorney. 
Notice  of  these  sales  were  given  to  the  man- 
ner provided  by  the  deeds  of  trust;  to  fact, 
no  point  is  made  nor  is  any  fraud  charged 
in  the  manner  of  making  the  sales,  except 
that  Moore  did  not  notify  Nevlus  of  the  fact 
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Chat  the  sales  were  to  be  made  nor  the  time, 
oor  did  he  afterwards  notify  Nevlus  that 
the  sales  had  been  made.  In  fact,  there 
seems  to  have  been  no  correspondence  pass- 
ing between  Moore  and  Nevlus  after  the  year 
1900.  .  Expenses  of  these  sales,  amounting  to 
about  $85,  were  paid  by  Moore,  and  he  never 
asked  Nevlus  to  pay  any  part  of  them.  At 
the "  sales,  each  lot  under  separate  deeds 
of  trust  were  sold  for  $100,  and  no  money 
was  paid  except  the  costs  of  making  the 
■ales.  The  testimony  tends  to  show  that  the 
balance  after  deducting  the  costs  was  cred- 
ited on  the  notes. 

This  Is  a  sufficient  Indication  of  the  na- 
ture and  character  of  the  testimony  upon 
which  the  Issues  in  this  case  were  submit- 
ted to  the  trial  court  At  the  close  of  the 
testimony,  the  cause  was  submitted  to  the 
court,  and  the  finding  and  judgment  render- 
ed upon  all  the  counts  in  the  petition  was 
In  favor  of  the  defendant  A  timely  motion 
for  new  trial  was  filed  and  by  the  court  over- 
ruled, and,  from  the  judgment  rendered  in 
this  cause,  plaintiff  in  due  time  and  proper 
form  prosecuted  his  appeal  to  this  court 
and  the  record  Is  now  before  us  for  consid- 
eration. 

Rosen berger,  Taylor  &  Reed,  for  appellant 
Ball  &  Byland,  for  respondent 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  In  this  cause  discloses  that  at 
the  close  of  the  evidence  the  plaintiff  re- 
quested the  court  to  declare  the  law  upon  the 
Issues  presented  by  the  pleadings,  as  fol- 
lows: 

First  That  the  plaintiff  was  entitled  to  a 
judgment  on  each  ground  of  the  petition. 

Second.  That  the  10-year  statute  of  limi- 
tations had  not  run  against  the  notes. 

Third.  That  the  letter  of  February  10, 
1898,  had  the  effect  of  avoiding  the  statute 
of  limitations. 

Fourth.  That  said  letter  dispensed  with 
the  proof  on  the  part  of  the  plaintiff  of  any 
demand  for  the  payment  of  the  notes  in  suit 
as  well  as  any  notice  and  protest  by  reason 
of  such  nonpayment 

Fifth.  That  it  was  not  necessary  for  plain- 
tiff to  exhaust  his  remedy  at  law  against 
McClellan  and  Baughman  before  proceeding 
against  defendant 

Sixth.  That  If  defendant  procured  from 
his  wife  the  money  loaned  to  plaintiff,  the 
pledge  of  the  McClellan  notes  was  void  un- 
less they  were  actually  delivered  to  his  said 
wife. 

Seventh.  That  the  defendant  was  not  the 
pledgee  of  the  McClellan  notes  nor  the  legal 
holder  thereof. 

All  of  the  declarations  of  law  requested 
by  the  plaintiff,  as  indicated,  were  refused 
by  the  court  The  trial  court  manifestly 
tried  this  case  upon  the  two  first  counts ;  or, 
In  other  words,  the  equity  counts  as  con- 
tained in  the  petition.  Obviously  the  trial 
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was  had  upon  the  equity  counts  for  the  rea- 
son that  if  appellant  was  not  entitled  to 
recover  upon  either  of  those  counts,  clearly 
he  could  not  recover  on  any  of  the  others. 
It  Is  wholly  immaterial  so  far  as  the  equity 
counts  of  the  petition  are  concerned  whether 
the  Instructions  were  correct  declarations  of 
law  or  whether  they  were  properly  or  Im- 
properly refused.  However,  in  the  consid- 
eration of  this  cause,  we  shall  undertake  to 
treat  of  and  announce  the  rules  of  law  ap- 
plicable to  all  of  the  counts  embraced  in  the 
petition.  In  equity  cases  this  court  will  ex- 
ercise its  right  to  review  the  testimony  as 
disclosed  by  the  record  and  draw  its  own 
conclusions  as  to  the  rights  between  the  par- 
ties. However,  In  reviewing  the  testimony 
disclosed  by  the  record,  we  are  not  unmind- 
ful of  the  well-recognized  rule  that  where 
the  testimony  is  conflicting  and  disputed 
questions  of  fact  are  to  be  settled,  by  reason 
of  the  superior  advantage  possessed  by  the 
chancellor  to  observe  the  conduct  of  the 
witnesses  and  to  weigh  their  testimony  the 
appellate  court  will  defer  in  a  large  measure 
to  the  finding  of  the  trial  court  upon  such 
disputed  questions.  Harris  Banking  Co.  v. 
Miller,  190  Mo.  640,  89  S.  W.  629,  1  L.  B. 
A  (N.  S.)  790. 

1.  While  the  record  before  us  does  not  in 
terms  so  disclose,  it  is  obvious  that  the  trial 
court  entertained  the  views  that  the  causes 
of  action  stated  in  all  the  counts  of  the  peti- 
tion were  barred  by  the  10-year  statute  of 
limitations  at  the  time  of  the  institution 
of  this  suit  In  the  circuit  court  of  Jackson 
county.  Whether  or  not  this  was  true  de- 
pends upon  the  last  payment  of  Interest. 
The  McClellan  notes  became  due  on  August 
9,  1890,  and  the  Baughman  note  became 
due  on  January  15,  1892.  This  action  was 
begun  by  the  filing  of  appellant's  petition  of 
June  26,  1902.  The  interest  on  these  notes 
was  payable  semiannually.  It  is  conceded 
that  the  interest  was  paid  In  full  on  the 
McClellan  notes  up  to  February  9,  1892,  and 
on  the  ..Baughman  note  up  to  January  15, 
1892.  On  March  10,  1892,  respondent  by  a 
letter  written  from  Ocala,  Fla,,  remitted  to 
appellant  the  interest  due  and  collected  on 
said  notes  up  to  the  dates  named  In  January 
and  February,  1892.  Appellant  In  bis  depo- 
sition testified  that  the  interest  was  paid 
on  the  McClellan  notes  up  to  and  including 
August  9,  1892,  and  on  the  Baughman  note 
up  to  and  Including  July  15,  1892.  He  fur- 
ther testified  that  all  the  Interest  collected 
on  these  notes  was  collected  by  respondent. 
The  evidence  further  shows  that  from  the 
early  spring  or  winter  of  1892  respondent 
was  In  the  state  of  Florida,  and  remained 
there  for  2%  or  3  years,  during  which  time 
Moore  testified  he  did  not  visit  Kansas  City 
nor  collect  any  Interest  nor  have  anything 
further  to  do  with  these  notes.  The  state- 
ment of  appellant  that  the  interest  was  paid 
up  to  July  and  August,  1892,  Is  not  corrob- 
orated by  any  letter  of  remittance,  and  is 

Digitized  by  Google 


50 


120  SOUTHWESTERN  REPORTER. 


(Mo. 


positively  contradicted  by  the  respondent, 
and  this  contradiction  by  respondent  is  cor- 
roborated by  the  undispnted  fact  of  respond- 
ent's absence  from  Kansas  City  at  the  time 
the  appellant  states  that  the  Interest  was 
paid.  Moreover,  appellant  alleged  in  his 
original  petition  the  last  payments  of  Inter- 
est to  have  been  the  amounts  due  in  Janu- 
ary and  February,  1892.  The  circuit  court 
determined  this  issue  in  favor  of  respondent 
Owing  to  the  fact  that  the  chancellor  had 
the  witnesses  before  him,  whose  conduct  and 
manner  of  giving  testimony  he  could  observe 
and  weigh,  we  are  Inclined  to  defer  to  his 
finding  on  this  question,  and  are  further  of 
the  opinion  that  the  evidence  preponderates 
in  favor  of  his  view. 

2.  It  is  apparent  from  the  evidence  dis- 
closed by  the  record  that  there  can  be  but 
one  reasonable  inference  drawn  respecting 
the  sale  and  transfer  of  the  notes  in  question 
to  the  plaintiff.  Nevlus ;  and  that  is  that  the 
defendant  Indorsed  said  notes  before  ma- 
turity by  writing  his  name  on  the  backs 
thereof.  Under  these  circumstances.  In  order 
to  hold  Moore  liable  as  indorser,  it  was  neces- 
sary for  Nevius  to  make  presentment  and 
demand  of  payment  of  the  notes  at  their 
maturity,  and  to  notify  Moore  of  the  failure 
of  the  makers  to  pay.  The  evidence  disclos- 
es clearly  that  no  proper  presentment  and 
demand  of  payment  was  made  nor  was  no- 
tice given  to  respondent.  In  fact,  at  the 
maturity  of  all  the  notes  they  were  in  the 
hands  of  Nevlus  In  New  York.  They  could 
not  have  been  properly  presented  and  de- 
mand of  payment  made  without  the  presence 
of  the  notes.  The  fact  that  Moore  may  have 
notified  McClellan  and  Baughman  that  their 
notes  were  due  falls  far  short  of  answering 
the  requirements  of  the  law  relative  to  pre- 
sentment, demand,  and  notice. 

S.  It  is  next  earnestly  insisted  by  learned 
counsel  for  appellant  that  the  letter  written 
by  Moore,  the  defendant,  to  Nevius,  the 
plaintiff,  on  February  10,  1808,  in  connec- 
tion with  other  letters  written  prior  thereto, 
constitutes  a  waiver  of  presentment,  -demand, 
and  notice,  and  by  such  waiver  converted  his 
conditional  liability  into  an  absolute  engage- 
ment to  pay  such  notes.  In  the  letter  refer- 
red to  Moore  said  to  Nevius:  "I  admit  that 
yon  have  been  very  patient  In  regard  to  the 
Baughman  and  McClellan  notes  which  will 
result  In  the  end  to  your  advantage."  Aft- 
er discussing  his  financial  affairs  generally 
and  his  Inability  to  pay,  he  wound  up  with 
these  words:  "So,  trusting  you  will  bear 
with  me  a  little  while  longer  and  assuring 
you  I  will  do  all  In  my  power  to  settle  these 
matters  at  the  earliest  possible  moment,  and 
that  threats  of  foreclosure  and  judgment 
will  not  bring  this  about  any  sooner."  The 
only  consideration  we  think  necessary  to  be 
given  to  the  language  of  this  letter  Is  wheth- 
er or  not  It  was  sufficient  to  constitute  a 
waiver  of  presentment,  demand,  and  notice, 


and  thus  continue  or  reinstate  Moore's  lia- 
bility as  indorser.  This  letter  was  not  writ- 
ten by  the  maker  of  the  notes,  and,  as  there 
was  -no  consideration  therefor  Shown  as  ap- 
plicable to  the  Indorser,  it  certainly  could 
not  have  the  effect  of  creating  an  independ- 
ent liability  to  pay  the  debt  represented  by 
the  notes.  "If  the  proper  steps  are  not  tak- 
en to  fix  the  Indorser  and  thus  convert  bis 
conditional  liability  Into  an  absolute  en- 
gagement, he  Is  discharged,  unless, '  with  a 
full  knowledge  of  all  the  facts  of  his  re- 
lease, he  promised  to  pay  the  debt,  or  does 
acts  from  which  said  promise  can  be  clearly 
and  unmistakably  inferred."  Faulkner  v. 
Faulkner,  73  Mo.  827;  Long  v.  Dismer,  71 
Mo.  452.  In  the  case  of  Thornton  v.  Wynn, 
25  U.  S.  153,  6  L.  Ed.  595,  the  court  used  this 
language:  "These  declarations  amount  to  an 
unequivocal  admission  of  the  original  lia- 
bility of  the  defendant  to  pay  the  note  and 
nothing  more.  It  does  not  necessarily  ad- 
mit the  right  of  the  holder  to  resort  to  him 
on  the  note  and  that  he  has  received  no 
damage  from  the  want  of  notice,  unless  the 
jury,  to  whom  the  conclusion  of  the  facts 
from  the  evidence  ought  to  have  been  submit- 
ted, were  satisfied  that  the  defendant  was 
also  apprised  of  the  laches  of  the  holder  In 
not  making  the  demand  of  payment  of  the 
note  by  which  he  was  discharged  from  his 
obligation  to  pay  it  The  knowledge  of  this 
fact  forms  an  indispensable  part  of  plain- 
tiff's case,  since  without  it  It  cannot  fairly 
be  Inferred  that  defendant  Intended  to  ad- 
mit the  right  of  plaintiff  to  resort  to  him, 
If  in  point  of  fact  he  had  been  guilty  of  such 
laches  as  would  discharge  him  In  point  at 
law.  For  anything  that  appeared  to  the 
court  below  from  the  evidence  stated  In  the 
bill  of  exceptions,  the  admission  of  the  de- 
fendant may  have  been  made  upon  the  as- 
sumption that  the  holder  had  done  all  that 
the  law  required  of  him  In  order  to  charge 
the  indorser.  That  due  notice  was  given 
to  the  defendant  be  could  not  fail  to  know, 
but  that  a  legal  demand  of  payment  had  been 
made  of  the  maker  of  the  note  could  not  be 
Inferred  by  the  court  from  the  admission  of 
the  defendant"  In  Dyas  v.  Hanson,  14  Mo. 
App.  363,  it  was  expressly  held  by  that  court 
that  "the  rule  is  that  a  party  relying  upon  a 
waiver  of  liability  must  prove  that  it  was 
made  with  full  knowledge  of  the  facts  by 
the  party  who  thus  releases  his  rights."  To 
the  same  effect  is  Thresher  Co.  v.  Pierce, 
74  Mo.  App.  676.  It  is  there  said:  "To 
constitute  waiver,  there  must  be  actual 
knowledge  of  all  the  facts  and  an  acquies- 
cence In  the  failure  of  the  other  party  to 
have  lived  up  to  the  letter  of  his  contract" 
Our  attention  is  directed  by  learned  coun- 
sel for  appellant  to  a  line  of  cases  treating 
of  the  sufficiency  of  an  acknowledgement  of 
a  debt  In  order  to  take  it  out  of  the  statute 
of  limitations.  An  examination  of  those 
cases  will  demonstrate  that  they  have  no 
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application  to  an  lndorser;  bnt  the  conclu- 
aions  reached  and  the  rale  announced  In 
these  cases  manifestly  had  In  view  the  per- 
son originally  bound  as  a  maker  of  the  note, 
and  In  such  cases  it  Is  obvious  that  It  Is  not 
necessary  that  the  party  acknowledge  a  will- 
ingness to  pay  the  debt.  It  Is  sufficient  that 
he  acknowledges  that  be  owes  the  debt,  and 
that  It  is  not  paid.  Chidsey  v.  Powell,  91 
Mo.  622.  4  S.  W.  446,  60  Am.  Rep.  267.  and 
cases  cited.  But  these  cases  are  not  applica- 
ble to  the  facts  of  this  case. '  If  the  letter 
referred  to  of  February  10,  1808,  considered 
In  connection  with  prior  letters  written  by 
Moore,  has  any  effect  whatever  in  creating 
a  liability  on  the  part  of  Moore  in  favor  of 
Nevius.  then  it  is  that  of  lndorser.  It  must 
have  the  force  and  effect  of  waiving  the 
duty  Incumbent  upon  Nevlus  to  present  the 
notes  to  the  makers  for  payment,  and  giving 
notice  to  Moore  of  the  refusal  of  such  pay- 
ment. In  order  to  hold  Moore  liable  for  the 
payment  of  these  notes  as  lndorser,  on  the 
ground  that  the  letters  as  herein  indicated 
constitute  a  waiver  of  presentment  demand, 
and  notice,  it  was  absolutely  essential,  as 
ruled  in  the  cases  heretofore  indicated,  that 
Moore  at  the  time  of  writing  the  letter  had 
knowledge  of  all  the  facts,  and  knew  that 
there  had  not  been  due  presentment  to  and 
demand  of  the  makers  for  the  payment  of 
such  notes  and  their  refusal  to  make  such 
payment.  There  is  an  entire  absence  of  any 
evidence  Indicated  by  the  record  that  Moore 
at  the  tune  he  wrote  the  letter  herein  refer- 
red to  knew  that  the  notes  had  not  been  pre- 
sented to  the  makers  for  payment  Obvious- 
ly the  defendant,  Moore,  knew  that  he  had 
not  received  notice  of  the  presentment  to  and 
demand  of  the  makers  for  payment  of  the 
notes  and  their  refusal  to  make  payment,  but 
that  is  not  sufficient,  in  the  absence  of  testi- 
mony showing  that  he  had  knowledge  of  all 
the  facts,  to  give  the  letters  as  indicated 
herein  the  force  and  effect  of  a  waiver  of 
presentment,  demand,  and  notice.  But,  aside 
from  what  has  been  said  heretofore  that  the 
facts  developed  did  not  constitute  a  waiver 
of  presentment,  demand,  and  notice,  it  is 
very  questionable  as  to  whether  or  not  under 
the  allegations  in  the  petition  of  this  case 
any  testimony  tending  to  show  a  waiver  was 
admissible.  It  Is  expressly  alleged  In  all 
the  counts  of  the  petition  that  at  the  maturi- 
ty of  said  notes  the  same  was  duly  present- 
ed and  demand  of  payment  of  the  same  was 
duly  made  upon  the  maker,  which  was  by 
him  refused,  of  which  presentment  and  non- 
payment defendant,  George  T.  Moore,  had 
due  and  timely  notice,  whereby  said  Moore 
became  liable  to  pay  the  amount  of  said 
note  to  plaintiff.  It  was  ruled  in  Pier  et 
al.  v.  Helnrichoffen  et  al.,  52  Mo.  333,  that 
an  allegation  in  the  petition  as  in  the  case 
at  bar  of  demand  of  payment  at  maturity 
and  due  notice  thereof  to  the  lndorser  could 
give  no  Intimation  to  the  defendant  of  the 
nature  of  the  evidence,  by  which  the  plain- 


tiff proposed  to  sustain  it  The  lndorser 
could  only  know  that  be  received  no  notice; 
but  of  what  steps  if  any  were  taken  to  give 
it,  or  of  the  causes  of  the  failure  to  give 
it,  or  of  the  facts  relied  on  to  excuse  the 
want  bf  It,  he,  of  course,  is  presumed  to  have 
no  knowledge.  "These  are  matters  within 
the  knowledge  peculiarly  of  the  plaintiff 
which  he  should  allege  In  hia  pleadings  and 
.prove."  In  First  National  Bank  of  Burling- 
ton v.  Hatch,  78  Mo.,  loc.  clL  24,  the  case 
last  cited  was  unqualifiedly  approved.  It 
was  there  said  that  "the  Instruction  of  plain- 
tiff relating  to  a  waiver  of  presentment  and 
notice  of  dishonor  was  properly  refused* 
When  the  plaintiff,  In  his  .petition,  alleges 
presentment  and  notice  of  dishonor,  he  is 
not  permitted  under  our  practice  act  to 
prove  that  the  defendant  waived  such  con- 
ditions In  the  absence  of  proper  averments 
of  a  waiver." 

It  Is  alleged  in  the  respective  counts  of 
the  petition  that  "the  defendant  in  the  year 
1898  admitted  in  writing  his  liability  to 
plaintiff  for  the  amount  of  said  note,  with 
interest,- and  promised  to  pay  the  same,  but 
has  failed  so  to  do,  and  same  is  now  due 
and  payable."  This  allegation  in  our  opin- 
ion is  not  sufficient  to  admit  the  proof  of  the 
facts  as  indicated  by  the  record  tending  to 
show  waiver  of  presentment,  demand,  and 
notice.  As  said  in  Pier  et  al.  v.  Helnrichoffen 
et  al.,  supra,  of  what  steps,' If  any,  were 
taken  by  the  plaintiff  to  give  It,  or  of  the 
causes  of  the  failure  to  give  It,  or  of  the 
facts  relied  on  to  excuse  the  want  of  it,  the 
lndorser,  of  course,  Is  presumed  to  have  no 
knowledge.  These  are  matters,  as  said  in 
that  case,  within  the  knowledge  peculiarly 
of  the  plaintiff,  which  he  should  allege  in 
his  pleading  and  prove.  Manifestly  the 
plaintiff  in  this  case  did  not  intend  by  the 
allegation  as  heretofore  indicated  to  tendet 
the  issue  of  a  waiver  of  such  demand.  It 
such  was  the  case,  then  clearly  the  pleading 
would  be  open  to  the  charge  of  duplicity,  for 
it' is  expressly  alleged  that  due  demand,  pro- 
test, and  notice  had  been  made,  and  mani- 
festly the  pleader  did  not  intend  by  the  al- 
legation that  in  the  year  1898  the  defendant 
admitted  his  liability  to  plaintiff  on  account 
of  his  indorsement  of  said  notes  and  prom- 
ised to  discharge  the  obligation  thereby 
created  to  contradict  the  allegation  which 
preceded  It  that  due  demand,  protest,  and 
notice  had  been  made,  and  that  defendant, 
with  full  knowledge  of  all  the  facts,  had 
waived  presentment,  demand,  and  notice  of 
nonpayment.  In  other  words  such  allega- 
tion should  not  be  construed  as  saying  that 
due  demand,  protest,  and  notice  had  not 
been  made.  We  repeat,  that  tbe  allegation 
concerning  the  admission  of  liability  of  the 
lndorser  to  the  plaintiff  is  not  such  a  con- 
cise statement  of  the  facts  which  would 
constitute  a  waiver  as  would  give  a  suffi- 
cient intimation  to  the  defendant  of  the  na- 
ture of  the  evidence  by  which  the  plaintiff 
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proposed  to  show  a  waiver  of  due  present- 
ment, demand,  and  protest  In  other  words. 
If  plaintiff  was  relying  upon  a  waiver  of 
presentment,  demand,  and  notice  of  non- 
payment, then  lie  should  not  have  alleged 
that  due  presentment,  demand,  and  notice 
was  made,  but  should  have  expressly  alleged 
the  facta  upon  which  he  relied  to  constitute 
a  waiver  of  such  presentment  and  demand 
of  payment.  But,  as  we  have  held,  even 
conceding  that  the  pleading  was  sufficient 
to  admit  of  the  proof,  still  the  evidence  as 
Introduced  was  Insufficient  to  show  a  waiv- 
er. There  is  no  necessity  for  further  dis- 
cussing this  proposition. 

4.  It  is  next  earnestly  insisted  by  appellant 
that  the  pledge  by  him  of  the  McClellan 
notes  to  respondent  to  secure  the  payment  of 
$800  borrowed  by  appellant  was  fraudulent 
and  void,  in  this:  that  Moore  misrepresent 
ed  the  facts  to  the  appellant  In  claiming  that 
the  money  was  to  be  f  urnished  by  one  Reld 
or  some  other  person,  when,  as  a  matter  of 
fact,  he  furnished  the  money  himself.  It 
Is  claimed  that  in  1901  Moore  converted  and 
appropriated  the  McClellan  notes  to  his  own 
use  by  having  the  deeds  of  trust  securing 
the  same  foreclosed  and  buying  the  property 
In  his  own  name.  It  is  also  claimed  that 
Moore  furnished  the  money  himself  for  this 
loan  and  got  possession  of  the  McClellan 
nptes  for  the  purpose  of  destroying  his  lia- 
bility as  Indorser.  As  applicable  to  these 
claims  and  contentions  on  the  past  of  the 
appellant,  It  must  not  be  overlooked  that  the 
appellant,  Nevlus,  knew  that  he  was  execut- 
ing the  notes  to  secure  the  $800  to  Moore, 
and  equally  had  full  knowledge  that  the 
written  pledge  contained  In  his  letter  was 
also  made  to  Moore.  This  contract  of  pledge 
gave  express  authority  to  sell  under  the 
deeds  of  trust.  So  far  as  the  sales  under 
the  deeds  of  trust  were  concerned,  the  rec- 
ord discloses  no  attempt  to  charge  or  prove 
any  fraud,  except  In  so  far  as  it  is  claimed 
that  the  failure  of  Moore  to  notify  Nevlus 
of  the  fact  and  the  time  of  sale,  and  that  the 
sales  bad  taken  place,  were  badges  of  fraud. 
No  complaint  is  made  of  the  want  of  proper 
notice  under  the  terms  of  the  deeds  of  trust, 
or  that  there  was  any  scheme  or  fraud  re- 
sorted to  on  the'  day  of  the  sale.  The  record 
disclosing  the  evidence  makes  no  showing  as 
to  the  value  of  the  property,  or  that  It  was 
sold  to  Moore  for  less  than  its  value.  Perti- 
nent to  the  consideration  of  the  claims  Insist- 
ed upon  by  appellant  as  to  fraud  and  misrepre- 
sentation Is  the  testimony  of  the  defendant, 
Moore.  He  testified  that  he  obtained  the 
money  furnished  Nevlus,  the  appellant,  from 
his  wife.  This  testimony  was  a  correction 
of  the  statement  as  made  In  the  deposition 
that  he  obtained  the  money  from  Reld.  Up- 
on this  state  of  facts,  it  being  undisputed 
that  the  notes  for  the  $800  furnished  Nevlus, 
the  appellant,  by  Moore,  were ,  executed  by 
Nevlus  to  Moore,  and  that  the.  pledge  as  se- 
curity for  such  note  of  the  McClellan  notes 


was  also  In  the  name  of  Moore,  and  that 
Nevlus  knew  these  facts  and  made  no  ob- 
jection to  them,  in  our  opinion  it  was  imma- 
terial whether  he  obtained  the  money  from 
his  wife  or  Reld.  It  is  apparent  that  Moore 
furnished  the  $800  to  the  appellant,  Nevlus; 
and,  whether  such  money  was  the  money 
of  Reid  or  the  money  obtained  from  his  wife, 
we  are  unable  to  conceive  how  this  could  in 
any  way  affect,  injure,  or  prejudice  the 
rights  of  the  appellant  While  it  is  true 
that  under  the  written  pledge  Moore  had  no 
right  .to  Bell  or  dispose  of  the  McClellan 
notes,  and  he  did  not  sell  them,  they  were 
held  for  himself  or  by  him  as  agent  for  Reid 
or  bis  wife,  but  he  did  have  the  right  in 
pursuance  of  the  written  pledge  to  foreclose 
the  deeds  of  trust  after  the  maturity  of  the 
McClellan  notes.  After  the  foreclosure  and 
purchase  by  Moore,  he  unquestionably  held 
title  to  the  lots  purchased  in  trust  subject 
to  the  right  of  Nevlus  to  redeem  bis  notes 
and  demand  a  conveyance  to  himself  of  the 
lots  of  ground  so  sold.  This  Nevlus  never 
has  done,  nor  has.  he  offered  to  do  so.  Tbe. 
law  is  well  settled  that  the  obligation  and  du- 
ties of  a  pledgee  and  pledgor  are  mutual  and 
reciprocal.  While  the  pledgor  must  be  ready 
and  willing  and  offer  to  pay  the  indebted- 
ness before  demanding  a  return  of  the  col- 
lateral, the  pledgee  also,  when  he  demands 
payment  of  the  original  indebtedness,  must 
be  ready  to  return  and  deliver  to  the  pledgor 
the  collateral  left  with  him  as  security. 
Richardson  v.  Ashby,  132  Mo.  238,  33  S.  W. 
806;  Hagan  v.  Bank,  182  Mo.  819,  81  S.  W. 
171.  Tbe  appellant  Nevlus,  in  this  cause 
has  never  offered  to  pay  his  note  for  $800 
made  to  Moore,  nor  does  he  make  such  offer 
now  either  in  his  pleading  or  otherwise,  ex- 
cept by  requesting  that  an  accounting  be 
taken  between  himself  and  Moore,  that  bis 
claim  against  Moore  be  set  off  against  bis 
notes  made  to  Moore,  and  that  be  have  judg- 
ment for  the  balance.  Under  the  facts  as 
disclosed  by  the  record  In  this  cause,  we 
have  reached  the  conclusion  that  at  the  time 
of  the  Institution  of  this  suit  Moore  was  not 
indebted  to  Nevlus;  hence  it  logically  fol- 
lows that  the  allegations  in  the  petition  fail- 
ed to  amount  to  a  tender  of  offer  to  redeem. 
It  may  be  tnat  appellant  Nevlus,  Is  entitled 
to  have  the  McClellan  lots  conveyeu  to  htm 
by  Moore  upon  the  payment  by  bim  of  jthe 
debt  of  $800,  together  with  interest  but  "tbe 
difficulty  of  entering  a  decree  of  that  char- 
acter Is  that  the  appellant  Nevlus,  has  not 
performed  nor  offered  to  perform  what  the 
law  requires  of  him;  that  is,  the  payment 
of  or  a  tender  of  payment  of  the.  notes  for 
$800  executed  to  the  respondent  Moore.  Tbe 
fact  that  Moore  did  not  notify  Nevlus  of  tbe 
time  of  the  sales  under  the. deeds  of  trust 
nor  of.  the  fact  that  the  sales  had  taken  place, 
In  our  opinion  did  not  prejudice  his  rights, 
nor  take  from  him  the  continuing  right  to 
redeem  bis  pledges.  . 
6.  Upon  the  second  count  of  the  petition, 
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which  to  predicated  upon  the  Baughman  note 
and  deed  of  trust,  it  is  sufficient  to  say  that 
the  record  discloses  that  the  appellant,  Nev- 
ius,  accepted  upon  trial  a  deed  to  the  real 
estate  covered  by  the  deed  of  trust  to  se- 
cure the  Baughman  note;  hence  it  follows 
that  there  to  no  necessity  of  the  considera- 
tion of  the  Baugham  note. 

We  have  given  expression  to  our  views  up- 
on the  legal  propositions  as  disclosed  by  the 
record,  and  have  carefully  reviewed  all  the 
facts  developed  upon  the  trial.  In  our  opin- 
ion the  judgment  of  the  trial  court  should 
be  affirmed;  and  It  to  so  ordered.  All  con- 
cur. 


STATE  v.  NAUGHTON. 
(Supreme  Court  of  Missouri,  Division  No.  Z 
June  8,  1909.) 

L  Witnesses  (§  300*)— Privileges— Exami- 
nation Before  Gband  Jury  —  "Criminal 

Cause." 

Const  art.  2,  |  23  (Ann.  St.  1906,  p.  158), 
providing  "that  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  cause," 
is  violated  by  the  examination  by  a  grand  ju- 
ry of  one  who  was  subsequently  indicted  as  ac- 
cessory after  the  fact  to  the  commission  of  a 
felony,  the  examination  being  as  to  the  com- 
mission of  the  felony,  and  taking  place  after 
the  principals  in  the  felony  were  indicted,  as 
an  Investigation  of  a  crime  by  a  grand  jury 
is  within  the  term  "criminal  cause." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  300.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1743-1747.] 

2.  Grand  Jury  (J  37*)— Finding  op  Grand 
Jubt— Evidence— Testimony  of  Accused. 

The  evidence  given  by  accused  in  an  exam- 
ination by  a  grand  jury  is  material  evidence, 
sufficient  to  abate  an  indictment  under  Const, 
art.  2,  J  23  (Ann.  St.  1906,  p.  158),  providing 
that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause,  if  it  is 
such  as  might  lead  to  other  evidence  which 
would  tend  to  convict  him. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  f  78;  Dec  Dig.  i  37.*] 

3.  Cbiminai  Law  (f  75*)— Parties—" Acces- 
sories After  the  Fact." 

An  "accessory  after  the  fact"  is  one  who, 
knowing  a  felony  to  have  been  committed,  as- 
sists the  felon,  and  at  common  law,  an  acces- 
sory after  the  fact  may  also  be  an  accessory 
before  the  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  92;  Dec.  Dig.  {  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  1,  pp.  60,  61.] 

4.  Criminal  Law  (|  82*)  —  Accessories  — 
Prosecution  —  Sufficiency  of  Evidence. 

Evidence,  ha  a  prosecution  for  being  an 
accessory  after  the  fact  to  the  commission  of 
a  felony,  held  insufficient  to  sustain  a  convic- 
tion; it  being  incumbent  on  the  state  to  es- 
tablish by  substantial  evidence  every  element 
of  the  criminal  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  103-111;  Dec.  Dig.  f  82.*] 

Appeal  from  St.  Louis  Circuit  uourt;  Dan- 
iel D.  Fisher,  Judge. 


Daniel  E.  Naughton  was  convicted  as  ac- 
cessory after  the  fact  to  the  commission' of 
a  felony,  and  appeals.  Reversed  and  re- 
manded, with  Instructions  to  sustain  indict- 
ment. 

This  cause  Is  now  pending  In  this  court 
upon  appeal  on  the  part  of  the  defendant, 
Daniel  E.  Naughton,  from  a  Judgment  of  the 
circuit  court  of  the  city  of  St  Louis,  con- 
victing him  as  accessory  after  the  fact  to  the 
commission  of  a  felony. 

In  the  year  1907,  Ferd  Warner  and  Fred 
W.  Priesmeyer  were  members  of  the  House 
of  Delegates  in  the  city  of  St  Louis.  The 
defendant  was  deputy  cleric  of  said  legis- 
lative body.  On  the  18th  day  of  October  of 
that  year  there  was  pending  before  the 
House  of  Delegates  House  Bill  No.  212,  en- 
titled "An  ordinance  authorizing  Henry  Asch- 
er  to  erect  a  one-story  brick  building  to 
be  used  for  an  automobile  garage  on  the 
rear  of  the  premises  known  as  5011,  5013 
and  5015  Delmar  avenue,  Is  city  block  No. 
4857."  The  indictment  against  this  defend- 
ant to  quite  lengthy,  but  suffice  it  to  say 
that  the  first  portion  thereof  in  proper  terms 
charges  that  the  said  Warner  and  Pries- 
meyer received  of  Henry  Ascher  the  sum  of 
$500  to  vote  for  and  put  through  such  meas- 
ure in  the  House  of  Delegates.  After  thus 
charging  the  crime  of  bribery  against  War- 
ner and  Priesmeyer,  as  to  the  defendant  the 
indictment  thus  specifies  the  charge  against 
him:  "And  that  afterwards,  to  wit,  on  the 
19th  day  of  October,  A.  D.  1907,  at  the  said 
city  of  St  Louis  and  state  of  Missouri,  one 
Daniel  E.  Naughton,  then  and  there  well 
knowing  the  said  Ferd  Warner  and  the  said 
Fred  W.  Priesmeyer  to  have  committed  the 
aforesaid  bribery  and  felony  in  the  manner 
and  form  aforesaid,  and  he,  the  said  Daniel 
E.  Naughton,  then  and  there  not  standing 
In  the  relation  of  husband  and  wife,  parent 
or  grandparent  child  or  grandchild,  brother 
or  sister,  by  consanguinity  or  affinity,  to  the 
said  Ferd  Warner  nor  to  the  said  Frederick 
W.  Priesmeyer,  did  then  and  there  unlaw- 
fully, knowingly,  and  feloniously  have  and 
receive  of  the  said  Ferd  Warner  and  the 
said  Frederick  W.  Priesmeyer  the  said  sum 
of  $500,  lawful  money  of  the  United  States, 
as  aforesaid,  and  being  the  same  $500  so 
given  and  paid  over  to  the  said  Ferd  War- 
ner and  the  said  Frederick  W.  Priesmeyer 
by  the  said  Henry  Ascher  as  a  bribe  as 
aforesaid,  and  did  then  and  there  unlaw- 
fully, knowingly,  and  feloniously  carry  away 
and  dispose  of  and  attempt  to  conceal  and 
make  away  with  the  said  $o0O  in  order  that 
the  same  might  not  be  found,  nor  be  discov- 
ered nor  to  be  used  as  evidence  against  the 
said  Ferd  Warner  and  the  said  Frederick  W. 
Priesmeyer,  and  with  the  felonious  Intent 
then  and  there  and  thereby  to  aid  and  assist 
the  said  Ferd  Warner  and  the  said  Fred- 
erick W.  Priesmeyer  and  In  order  that  they, 
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said  Ferd  Warner  and  the  said  Frederick 
W.  Priesmeyer,  might  escape  and  avoid  trial, 
conviction,  and  punishment  for  the  said  of- 
fense of  bribery  and  felony  committed  by 
them  as  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the 
state."  This  Indictment  was  returned  at  the 
October  term,  1007,  of  the  St  Louis  circuit 
court;  that  is  to  say,  February  1,  1908. 

To  this  the  defendant  filed  his  duly  veri- 
fied plea  in  abatement  thereto,  In  the  lan- 
guage following:  "And  the  said  Daniel  E. 
Naughton,  in  his  own  proper  person,  comes 
into  court  here,  and  having  heard  the  said 
indictment  read,  says:  That  the  state  ought 
ndt  further  to  prosecute  the  said  indictment 
against  him,  the  said  Daniel  E.  Naughton, 
because  he  says  on  or  about  the  4th  day  of 
December,  1907,  he  was  subpoenaed  as  a 
witness  to  appear  and  did  appear  as  a  wit- 
ness before  the  grand  Jurors  of  the  state  of 
Missouri  summoned  and  impaneled  for  the 
December  term,  1907,  of  the  circuit  court  of 
the  city  of  St  Louis,  Mo.  That  said  grand 
jurors  were  then  and  there  investigating  the 
charge  against  him,  Daniel  El.  Naughton,  of 
accessory  after  the  fact  to  the  alleged  brib- 
ery of  Ferd  Warner  and  Fred  W.  Priesmeyer, 
members  of  the  House  of  Delegates  of  the 
city  of  St  Louis,  Mo.  That  he  was  sworn 
as  a  witness  and  was  compelled  to  testify 
and  did  testify  in  the  matter  of  the  said  in- 
vestigation, without  being  informed  that 
his  own  conduct  was  under  investigation. 
That  afterwards,  to 'wit  on  the  6th  day  of 
December,  A.  D.  1907,  he  was  brought  be- 
fore the  Honorable  Daniel  D.  Fisher,  Judge 
of  this  court  and  arraigned  for  a  criminal 
contempt  for  his  failure  to  answer  in  sub- 
stance the  following  questions:  Q.  Did  you 
take  $500  in  currency  to  the  place  of  busi- 
ness of  Sam  Weisman,  of  this  city,  and  give 
him,  the  said  Sam  Weisman,  the  said  $500 
in  currency,  October  9,  1907,  in  the  city  of 
St  Louis,  Mo.?  Q.  Who  gave  to  you  the 
said  $500  In  currency  which  you  took  to  the 
said  place  of  business  of  Sam  Weisman  of 
this  city  on  the  19th  day  of  October,  1907? 
Q.  Did  you  get  $500  from  any  member  of  the 
House  of  Delegates,  or  any  officer  of  the 
House  of  Delegates,  or  any  other  person  on 
the  night  of  the  18th  of  October,  1907,  or  at 
any  time  the  next  day?  Q.  Did  you,  directly 
or  indirectly,  receive  $500  from  Fred  W. 
Priesmeyer  or  Ferd  Warner  in  the  city  of 
St  Louis,  Mo.,  on  the  18th  day  of  October, 
1907,  or  at  any  time  thereafter?  Q.  Did  you 
directly  or  indirectly  receive  from  Fred  W. 
Priesmeyer  or  Ferd  Warner  an  envelope  or 
any  other  package  or  parcel  in  the  city  of 
St.  Louis,  on  the  18th  day  of  October,  1907, 
or  at  any  time  thereafter?  Q.  Did  you  re- 
ceive- from  any  person  or  persons  in  the  city 
of  St  Louis,  Mo.,  the  sum  of  $500,  October 
18,  1907,  or  at  any  time  thereafter?  Q.  Do 
you  know  whether  or  not  any  person  or  per- 
sons delivered  to  Sam  Weisman  the  sum  of 


$500  in  the  city  of  St  Louis,  Mo.,  October 
18,  1907,  or  at  any  time  thereafter  t  To  each 
and  every  one  of  the  said  questions  defend- 
ant refused  to  answer.  Q.  Did  you  receive 
any  money  on  the  night  of  the  18th  day  of 
October,  1907,  from  any  member  of  the 
House  of  Delegates,  or  any  other  person, 
knowing  at  the  time,  or  having  reason  to 
believe  at  the  time,  that  the  money,  to  wit, 
the  $500,  was  in  any  sense  connected  with 
a  bribery  transaction  or  any  other  criminal 
act?  A.  I  did  not  sir.  That  he  was  dis- 
charged by  this  honorable  court  That  after- 
wards, on  or  about  the  9th  and  10th  days 
of  December,  1907,  be  was  again  subpoenaed 
as  a  witness  before  said  grand  Jurors,  and 
did  appear  before  them,  and  was  again  ex- 
amined concerning  the  said  charge  against 
him  of  accessory  after  the  fact  to  bribery, 
without  being  informed  that  his  case  was 
under  investigation.  That  he  was  again  on 
the  11  th,  12th,  and  14th  days  of  December, 
A.  D.  1907,  supcenaed  as  a  witness  before 
said  grand  Jurors,  and  did  appear  before 
them,  and  was  again  examined  as  a  wit- 
ness, and  did  again  testify  in  said  case  of 
the  state  of  Missouri  v.  Daniel  E.  Naughton, 
charged  with  said  offense  of  being  accessory 
after  the  fact  to  bribery,  without  being  in- 
formed that  his  own  case  was  under  inves- 
tigation. That  thereafter,  to  wit  on  Febru- 
ary 1,  1908,  said  grand  Jurors,  before  whom 
defendant  appeared  and  testified,  as  afore- 
said, found,  returned,  and  filed  the  indict- 
ment herein  against  him.  And  this  he,  the 
said  Daniel  E.  Naughton,  is  ready  to  verify. 
Wherefore  he  prays  Judgment  and  that  by 
the  court  herein  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  said 
Indictment  above  specified." 

The  state  pleaded  to  this  plea  in  abate- 
ment by  way  of  general  denial.  On  the  hear- 
ing of  this  plea  the  defendant  Introduced  all 
of  the  testimony  of  Naughton  before  the 
grand  Jury  on  December  3,  or  December  11, 
1907.  It  was  admitted:  That  defendant  had 
been  duly  subpoenaed  to  appear  before  the 
grand  jury;  that  he  attended  the  anteroom 
of  the  grand  juryroom  10  tunes  In  obedience 
to  subpoenas,  and  testified  two  different 
days;  and  that  no  warning  was  given  de- 
fendant that  he  was  under  Investigation. 

While  we  dislike  very  much  to  burden 
this  opinion  with  a  detailed  statement  of  the 
defendant's  testimony  before  the  grand  jury, 
yet  to  fully  appreciate  the  proposition  con- 
fronting us  concerning  the  action  of  the 
court  upon  the  plea  in  abatement,  it  is  ab- 
solutely essential  that  the  examination  of 
the  defendant  before  the  grand  jury  be  re- 
produced, to  the  end  that  we  may  be  able 
to  intelligently  discuss  the  highly  Important 
proposition  as  to  whether  or  not  the  trial 
court  committed  error  in  the  overruling  of 
defendant's  plea.  The  examination  of  the 
defendant  before  the  grand  jury,  as  con- 
tained in  the  record,  is  as  follows: 

"December  8,  1907.    Daniel  B.  Naughton, 
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of  lawful  age,  being  first  duly  sworn  accord- 
ing to  law,  testifies:  Q.  What  is  your  name? 
A.  Daniel  E.  Naughton.  Q.  Where  do  you 
reside?  A.  1509  O'Fallon  street.  Q.  Married 
or  single?  A.  Married.  Q.  How  old?  A. 
Thirty-three,  past  Q.  What  official  posi- 
tion, if  any,  do  yon  hold  In  the  city  of  St 
Louis?  A.  Assistant  clerk  of  the  House  of 
Delegates.  Q.  For  how  long?  A.  Since  Ap- 
ril. Q.  1907?  A.  Yes,  sir.  Q.  Do  you  know 
Mr.  Welsman,  the  gentleman  who  just  pre- 
ceded yon  in  the  grand  jury  room?  A.  I  do, 
sir.  Q.  Did  you  give  Sam  Welsman  $500 
on  the  19th  day  of  October,  1907,  or  at  any 
other  time?  A.  I  refuse  to  answer  on  the 
ground  that  I  might  incriminate  myself.  The 
answer  might  lead  to  evidence  or  an  Indict- 
ment Q.  Well,  If  you  did  give  him  $500  on 
the  19th  of  October,  1907,  or  at  any  other 
time,  did  you  receive  that  money  from  any 
member  of  the  House  of  Delegates?  A.  I 
refuse  to  answer  on  the  same  grounds.  Q. 
Will  you  tell  the  grand  jury  from  whom  you 
got  that  money?  A.  I  refuse  to  answer  on 
the  same  grounds.  Q.  Will  you  tell  the  grand 
jury  how  it  would  Incriminate  you?  A.  I 
refuse  to  answer  on  the  same  grounds.  Q. 
You  are  an  officer  of  the;  city  government? 
A  Yes,  sir.  Q.  In  the  pay  of  the  citizens 
of  the  city  of  St  Louis?  A.  Yes,  sir.  Q. 
What  is  your  salary?  A.  $150  per  month. 
Q.  What  are  your  duties?  A.  Assistant 
clerk.  Q.  Did  yon  receive  $500  on  the  night 
()f  the  18th  of  October,  1907,  from  anybody? 
A.  I  refuse  to  answer  on  the  same  grounds. 
Q.  Did  you  receive  $500  any  time  on  the  19th 
day  of  October,  1907?  A.  I  refuse  to  an- 
swer on  the  same  grounds.  Q.  If  you  gave 
Sam  Welsman  $500  on  the  19th  day  of  Oc- 
tober, 1907,  or  at  any  other  time,  did  you 
have  any  knowledge  that  it  was  bribe  money 
or  directly  or  indirectly  connected  with  any 
criminal  transaction?  A.  I  refuse  to  an- 
swer. 

"December  11,  1907.  Daniel  B.  Naughton, 
of  lawful  age,  being  first  duly  sworn  on  his 
oath  according  to  law,  deposeth  and  salth: 
Q.  Your  name  Is  Daniel  E.  Naughton?  A. 
It  is,  sir.  Q.  You  remember  being  before 
this  grand  jury  on  another  case?  A.  Yes, 
sir.  Q.  You  were  before  the  former  grand 
Jury,  were  you  not?  A.  Yes,  sir.  Q.  How 
long  have  you  lived  in  St  Louis?  A.  All 
my  life.  Q.  How  old  are  you?  A.  Thirty- 
three,  past  Q.  What  was  your  business 
before  yon  went  Into  the  House  of  Delegates? 
At  I  formerly  was  connected  with  a  saloon 
on  Olive  street  Q.  What  was  the  name? 
A  Oriental.  Q.  Was  there  a  dance  hall 
connected  with  it?  A.  There  was.  Q.  Where 
was  it  located?  A.  2320  Olive.  Q.  How 
long  were  you  in  business  there?  A.  About 
six  or  seven  months.  I  can't  remember.  My 
license  was  revoked.  Q.  When  was  it  re- 
voked? A.  The  last  time?  Q.  Yes.  A.  I 
think  January  5,  1906.  Q.  You  In  any  other 
business  now,  Mr.  Naughton,  except  that  of- 


ficial position?  A.  I  was  managing  a  dancing 
pavilion  at  Klausmann's  Cave.  Q.  You  still 
connected  with  it?  A.  I  am,  sir.  Q.  Who 
Is  the  proprietor?  A.  I  don't  know.  Q.  Who 
employed  you?  A.  I  pay  Mr.  James  Ashton. 
Q.  You  rent  the  pavilion  and  run  It  your- 
self? A.  Yes,  sir;  me  and  Mr.  Hendricks. 
Q.  Who  Is  Mr.  Hendricks?  A.  He  is  a  pro- 
fessor of  piano.  Q.  You  are  operating  at 
this  time  of  the  year?  A.  No,  sir ;  closed  In 
October.  Q.  Have  you  a  lease  for  next  year? 
A.  No,  sir;  no  arrangements  made.  Q.  You 
lived  here,  yon  say,  33  years?  A.  Yes,  sir.  • 
Q.  That  Is,  your  lifetime?  A.  Yes,  sir.  Q. 
Where  were  you  born  in  St.  Louis?  A.  I 
don't  know.  Q.  Were  you  ever  arrested  for 
any  felony  lh  your  life?  A.  Well,  I  was  ar- 
rested, Mr.  Sager,  for  petty  larceny.  Q. 
That  took  you  in' the  court  of  criminal  cor- 
rection? A.  Yes,  sir.  Q.  What  became  of 
your  case?  A.  Discharged  on  bearing.  Q. 
How  long  was  that?  A.  I  dlsremember. 
Judge  Moore  was  on  the  bench,  and  Mr. 
Dalton  was  prosecuting  attorney.  Previous 
to  that  Mr.  Sager — why,  there — was  Hancock 
up  here  then?  Q.  Yes,  sir.  A.  Well,  he  has 
Indictments  against  me  for  running  a  saloon, 
for  selling  liquor  on  Sunday.  I  was  tried 
there  by  a  jury,  and  It  was  dismissed,  sir. 
Q.  Were  you  ever  In  the  court  of  criminal 
correction  at  any  other  time  on  any  other 
matter  as  a  defendant?  A.  No,  sir.  Q.  Were 
you  ever  arrested  in  any  other  case?  A. 
Disturbing  the  peace,  Q.  A  number  of  times? 
A.  Not  a  number  of  times.  Q.  Two  or  three 
times?  A.  Yes,  sir.  Q.  Well,  don't  you  re- 
call that  you  had  been  in  the  court' of  crim- 
inal correction  a  great  many  more  times  than 
that  Mr.  Naughton?  A.  On  charges?  Q. 
Yes.  A.  I  don't  recall  any  more,  Mr.  Sager. 
These  Indictments  and  this  petty  larceny. 
Q.  I  have  28  cases  here?  A.  Well,  there 
were  26  cases  in  this  one  saloon.  Q.  Employ- 
ment of  females  in  a  dance  hall?  A.  Yes,  sir. 
Q.  You  remember  the  petty  larceny  case  you 
were  discharged  in  and  the.  disturbing  of  the 
peace  you  were  fined  $5?  A.  In  this  court? 
Q.  That  Is  what  It  says  here?  A.  I  was  fin- 
ed $5  in  the  Dayton  street  police  court,  and  I 
took  an  appeal,  and  it  was  discharged.  That 
happened  In  election  time.  That  was  the 
time  I  was  arrested.  I  appealed  from  Jef- 
ferson and  Dayton— Sergeant  Collins,  I  think, 
was  his  name.  Q.  You  never,  except  for 
these  matters,  you  never  were  in  any  more 
serious  trouble  than  this?  A.  No,  sir.  Q. 
How  many  years  were  you  engaged  in  the  • 
saloon  business?  A.  I  was  not  directly  con- 
nected with  the  saloon.  Mr.  O'Donald  has 
the  place,  2322.  I  was  working  for  the  city. 
I  never  got  any  benefits  for  it;  but  the 
people  thought  I  was.  Mr.  O'Donald  and  I 
were  very  good  friends,  and,  when  he  wanted 
to  go  Into  the  saloon  business,  I  went  to  a 
friend  of  mine,  and  he  went  to  Mr.  Stlfel, 
and  he  got  him  the  saloon.  I  was  working 
in  the  assessor's  office  at  the  time.   Q.  How 
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long  have  yon  been  holding  a  city  position? 
A.  Under  Mr.  O'Brien  and  this  present  posi- 
tion. The  term  before  this  last  election. 
Q.  You  remember  when  you  were  before  the 
last  grand  jury  you  were  asked  about  your 
knowledge  of  any  criminal  transaction  con- 
nected with  the  sum  of  $500,  and  you  stated 
so  far  as  you  know  you  never  heard  of  or 
knew  anything  of  that  alleged  bribery  trans- 
action in  which  it  is  alleged  that  Ascher  paid 
the  sum  of  $500  to  a  member  of  the  House 
of  Delegates?  A.  I  refuse  to  answer  on  the 
grounds  that  it  might  incriminate  me,  the  an- 
swer at  the  present  time  may  lead  to  an  in- 
dictment later  on.  I  stand  on  my  constitu- 
tional rights.  Q.  Well,  you  have  already  tes- 
tified to  that?  A.  Any  question  that  leads 
up  to  that  I  refuse  to  answer  on  the  same 
grounds.  Q.  Yotf  can't  do,  that  You  al- 
ready answered  some  questions  before  the 
last  grand  jury.  'Do  you  know,  or  have  you 
ever  heard,  of  any  member  of  the  municipal 
assembly  accepting  any  money  or  other  valu- 
able consideration  from  any  one  to  influence 
their  vote  or  official  action  on  any  matters 
pending  before  the  House?*  and  you  answer- 
ed that  you  had  not,  sir.  Is  that  correct? 
A.  I  refuse  to  answer  on  the  same  grounds. 
Q.  Will  you  answer  whether  or  not  you  made 
such  an  answer  to  the  last  grand  jury?  A. 
I  refuse  to  answer  that  on  the  ground  that  it 
may  tend  to  Incriminate  me,  and  the  answer 
may  leud  to  an  indictment  later  on;  and  I 
stand  on  my  constitutional  rights.  Q.  Do 
you  know  of  any  sum  of  $500  that  was  trans- 
ferred on  the  evening  of  October  the  18th  or 
on  the  morning  of  October  19,  1907?  You 
remember  answering  that  question?  A.  I  re- 
fuse to  answer  that  question  on  the  same 
grounds.  Q.  Will  you  answer  that  question 
now?  A.  I  refuse  to  answer  that  question 
on  the  same  grounds.  Q.  You  remember  who 
was  present  at  the  House  o*f  Delegates  cham- 
ber on  the  evening  of  the  18th  of  October, 
1907?  A  I  refuse  to  answer  that  question 
on  the  ground  that  it  may  tend  to  Incrimi- 
nate me,  and  the  answer  may  Intend  to  follow 
with  an  Indictment  later  on,  and  I  stand  on 
my  constitutional  rights.  Q.  Who  taught  you 
that  answer?  A.  That  is  a  privileged  ques- 
tion, and  I  refuse  to  answer  on  the  same 
grounds.  Q.  You  remember  the  day  the  case 
against  Warner  and  Priesmeyer  was  set — 
you  remember  that  it  was  set?  A.  Yes,  sir. 
Q.  Where  were  you  at  that  time?  A.  The 
day  of  the  trial?  Q.  Yes,  sir.  A.  Part  of 
the  day  I  was  in  Cincinnati  and  part  In  Indi- 
anapolis. Q.  When  did  you  leave  the  city? 
A.  I  left  Friday  preceding  that,  Friday  night 
Q.  Why  did  you  go  to  Cincinnati  for?  A. 
To  transact  a  little  business  I  had  over  there. 
Q.  Did  you  go  there  to  avoid  service?  A. 
I  never  was  served.  Q.  Did  you  know  that 
this  case  had  been  disposed  of  before  you  got 
home?  A.  I  did  not  Q.  Did  you  ever  in 
your  life  have  In  your  possession  $500,  or  any 
other  sum  of  money,  that  you  knew  to  be, 


or  had  reason  to  believe,  had  any  connection 
with  any  unlawful  or  criminal  transaction  ? 
A.  I  refuse  to  answer  that  question  on  the) 
ground  that  It  might  tend  to  incriminate  me, 
and  the  answer  may  tend  to  follow  with  an 
indictment  later  on,  and  I  stand  on  my  con- 
stitutional rights.  Q.  Will  you  tell  this 
grand  jury  whether  or  not  you  made  any 
such  statement  to  the  former  grand  jury, 
to  wit  that  you  did  not  know  of  any  bribery 
transaction  In  the  House  of  Delegates,  and 
that  you  did  not  know  of  any  money  being 
passed  or  any  bribery  being  proposed  on 
the  Ascher  bill?  A.  I  refuse  to  answer  on 
the  same  grounds.  Q.  You  won't  tell  this 
grand  Jury — because  we  want  to  get  along — 
will  you  tell  this  jury  what  you  told  the  last 
grand  jury?  A.  I  refuse  to  answer  on  the 
same  grounds.  Q.  That  is  not  fair.  I  am 
asking  whether  or  not  you  will  answer  or 
agree  to  answer?  A.  I  refuse  to  answer  any 
question  leading  up  to  this  case  on  the  ground 
that  the  answer  may  tend  to  Incriminate 
me,  and  the  answer  may  tend  to  later  fol- 
low with  an  Indictment  and  I  stand  on  my 
constitutional  rights.  Q.  Have  you  ever  been 
advised  that  you  have  committed  any  crime 
in  connection  with  this  matter?  A.  I  re- 
refuse  to  answer  on  Jhe  same  grounds.  Q.  You 
think  it  possible  for  you  to  be  Indicted  for 
any  crime  in  any  way  directly  or  Indirectly 
with  this  bribery  transaction?  A.  I  refuse 
to  answer  on  the  same  grounds.  Q.  You 
will  refuse  to  answer  question  that  you  made 
before  the  last  grand  jury?  A.  I  refuse  to. 
answer  on  the  same  grounds.  Q.  You  want 
to  answer  questions  that  you  did  answer?  A. 
I  refuse  to  answer  on  the  same  grounds.  Q. 
Will  you  tell  this  grand  jury  in  what  way 
it  would  be  possible  for  you  to  Incriminate 
yourself  If  you  answered  these  questions 
truthfully?  A.  I  refuse  to  answer  on  the 
same  grounds.  Q.  Any  question,  Mr.  Fore- 
man? Q.  You  believe  that  any  answer  you 
made  could  possibly  Incriminate  you?  A.  I 
refuse  to  answer  on  the  same  grounds.  Q. 
Do  you  believe  that  any  answer  you  might 
give  to  any  question  asked  you  either  be- 
fore this  or  the  preceding  grand  jury  could 
In  any  way  directly  or  Indirectly  involve 
you  In  a  criminal  transaction?  A.  I  refuse 
to  answer  the  question.  It  might  incriminate 
me,  and  the  answer  may  tend  to  later  fol- 
low with  an  Indictment  I  stand  on  my  con- 
stitutional rights.  Q.  Where  were  you  on 
the  night  of  the  18th  of  October?  A.  I  re- 
fuse to  answer  on  the  same  grounds.  Q. 
Were  you  at  the  place  of  your  official  duty, 
to  wit,  in  the  chamber  of  the  House  on  that 
night?  A.  I  refuse  to  answer  on  the  same 
grounds.  Q.  Were  you  in  the  city  of  St 
Louis  on  the  night  of  October  18,  1907?  A. 
I  refuse  to  answer  on  the  same  grounds.  Q. 
Did  you  see  Sam  Welsman  on  the  18th  day 
of  October?  A.  I  refuse  to  answer  on  the 
same  grounds.  Q.  Did  you  Bee  Ferd  Warner 
or  Fred  W.  Priesmeyer  on  the  night  of  the 
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18th  day  of  October,  1907?  A.  I  refuse  to 
answer  on  the  same  ground*.  Q.  Did  you 
go  into  the  public  toilet  room  of  the  ci  ty  hall 
at  any  time  after  7  o'clock  on  the  evening  of 
the  18th  day  of  October,  1907?  A.  I  refuse 
to  answer  on  the  same  grounds.  Q.  Did  you 
hare  any  conversation  with  Ferd  Warner  or 
Fred  W.  Prlesmeyer  In  the  cloakroom  or 
in  the  committee  room  of  the  House  of  Dele- 
gates on  the  evening  of  October  18,  1907? 
A.  I  refuse  to  answer  on  the  same  grounds. 
Q.  Did  either  Ferd  Warner  or  Frederick  W. 
Prlesmeyer  give  you  a  package  of  five  $100 
bills,  or  $900  In  any  other  denominations,  or 
any  other  sum  of  money,  on  the  evening  of  the 
18th  day  of  October,  1907?  A.  I  refuse  to  an- 
swer on  the  same  grounds.  Q.  Did  William 
P,  alias  "Sport,"  Brady,  sergeant  at  arms 
of  the  House  of  Delegates,  give  you  any  mon- 
ey on  the  evening  of  the  18th  of  October, 
1907?  A.  I  refuse  to  answer  on  the  same 
grounds.  Q.  Do  you  know  of  a  combine  ex- 
isting in  the  House  of  Delegates  who  were 
banded  together  for  the  purpose  of  securing 
money  for  the  passage  of  bills  In  the  House 
of  Delegates?  A.  I  refuse  to  answer  on  the 
same  grounds.  Q.  Have  you  been  a  member 
of  any  conspiracy  formed  among  the  officials 
of  the  House  of  Delegates  for  the  purpose  of 
holding  up  legislation  to  demand  money  for 
the  passage  of  such  legislation?  A.  I  refuse 
to  answer  on  the  same  grounds.  Q.  Are  you 
a  married  man?  A.  Yes,  sir.  Q.  Aren't  you 
afraid  that  would  incriminate  you?  A.  I 
refuse  to  answer.  Q.  Have  you  ever  been 
bribed  In  your  life?  A.  I  refuse  to  answer 
on  the  same  grounds.  Q.  Did  you  ever  steal 
$500?  A.  I  refuse  to  answer  on  the  same 
grounds.  Q.  Did  you  ever  find  $500  any 
place  In  the  city  hall  of  the  city  of  St  Louis 
on  the  evening  of  October  18,  1907?  A.  I 
refuse  to  answer,  same  grounds.  Q.  Did  you 
find  $500  at  any  place  on  the  evening  of  the 
18th  of  October?  A.  I  refuse  to  answer  on 
the  same  grounds.  Q.  Ever  find  any  one 
on  the  19th  of  October?  A.  I  refuse  to 
answer  on  the  same  grounds.  Q.  Ever  find 
$500  In  your  life?  A.  I  refuse  to  answer 
your  question  on  the  same  grounds.  Q.  You 
refuse  to  swear  to  this  grand  Jury  that  you 
believe  that  your  answers  could  incriminate 
you?  A.  I  refuse  to  answer  on  the  same 
grounds.  Q.  We  just  want  to  have  you  go 
on  record  that  you  do  believe  It?  A.  I  re- 
fuse to  answer  your  question  on  the  same 
grounds.  Q.  Did  you  furnish  this  testimony 
to  the  former  grand  Jury?  A.  I  refuse  to 
answer  your  question  on  the  same  grounds 
as  Mr.  Sager's.  Q.  You  are  a  good  loyal  clti- 
un  of  St  Louis?  A.  I  judge  I  am.  Q.  Yon 
believe  in  St  Louis?  A.  I  believe  I  do.  Q. 
You  would  like  to  see  the  city  prosper  and 
srow?  A.  I  guess  I  would.  Q.  Now  then, 
that  being  the  case,  don't  you  think  your 
Position  here — we  are  just  simply  trying  to 
do  our  duty  and  are  trying  to  break  up  what 
we  are  Informed  has  been  a  very  corrupt 


matter,  and  we  want  loyal  citizens  to  help 
us —  A.  Any  question  that  you  put  up  to  me 
that  tends  up  to  this  •  question  may  intend 
to  incriminate  me.  I  will  refuse  to  answer 
anything  that  may  lead  to  this  question.  I 
will  refuse  to  answer.  The  answer  may  lead 
to  an  indictment  later  on.  I  stand  on  my 
constitutional  rights.  Q.  If  this  grand  jury 
would  assure  you  and  I  personally  assure 
you  there  would  be  no  prosecution  of  you, 
would  you  answer?  A.  I  refuse  to  answer. 
Q.  Did  the  man  who  told  you  to  make  that 
answer  discuss  this  matter  with  you?  A 
That  Is  a  privileged  question.  I  refuse  to 
answer.  Q.  Did  you  employ  an  attorney  in 
this  matter?  A.  I  refuse  to  answer.  Q.  Did 
you  ever  agree  to  pay  an  attorney  a  fee  in 
this  matter?  A.  I  refuse  to  answer  on  the* 
same  grounds.  Q.  In  what  manner  do  you 
deem  this  question  to  be  a  privileged  ques- 
tion? A.  I  refuse  to  answer  your  question. 
Q.  You  already  stated  to  a  preceding  grand 
jury  that  you  had  no  knowledge  of  any  crim- 
inal transaction?  A.  I  refuse  to  answer  that 
question,  because  it  may  tend  to  incriminate 
me.  The  answer  may  lead  to  an  indictment 
later  on.  I  stand  on  my  constitutional 
rights." 

By  a  reading  of  this  examination  It  will 
be  observed  that  at  one  point  the  circuit  at- 
torney said  to  the  foreman  of  the  grand  jury, 
"Any  question,  Mr.  Foreman?"  whereupon 
follows  a  most  rigid  examination  of  the  de- 
fendant by  the  foreman  of  the  grand  jury. 
The  record  discloses  that  Warner  and  Prles- 
meyer were  Indicted  In  October.  There  was 
a  nolle  prosequi  entered  as  to  said  bill,  and 
they  were  again  indicted  on  the  5th  of  De- 
cember, 1907;  that  Is  to  say,  the  second 
indictment  as  to  them  was  filed  with  the 
clerk  of  the  court  on  that  date,  so  that  when 
the  defendant  is  this  case  was  called  before 
the  grand  jury  on  December  11th,  the  grand 
jury  clearly  had  under  consideration  the 
charge  afterward  prepared  against  him.  At 
the  close  of  the  evidence  upon  the  plea  in 
abatement  It  was  submitted  to  the  court  and 
by  the  court  overruled,  to  which  action  of 
the  court  defendant  duly  preserved  his  ex- 
ceptions. The  trial  proceeded  upon  the 
charge  as  contained  in  the  Indictment  Tes- 
timony was  Introduced  upon  the  part  of  the 
state.  We  do  not  deem  it  essential  to  here 
reproduce  the  testimony  as  Introduced  by  the 
state,  but  will  fully  present  It  during  the 
course  of  the  opinion.  At  the  close  of  the 
testimony  the  court  instructed  the  Jury, 
and  the  cause  was  submitted  to.  them,  and 
they  returned  their  verdict  finding  the  de- 
fendant guilty  of  accessory  after  the  fact  of 
bribery,  and  assessed  his  punishment  at 
three  months'  imprisonment  in  the  county  Jail 
and  a  fine  of  $100.  Timely  motions  for  new 
trial  and  in  arrest  of  Judgment  were  filed 
by  the  defendant  taken  up  by  the  court,  and 
overruled.  Judgment  was  entered  of  record 
In  accordance  with  the  verdict  and  from  this 
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judgment  the  defendant  In  dne  time  and 
proper  form  prosecuted  his  appeal  to  this 
court,  and  the  record  Is  now  before  as  for 
consideration. 

T.  J.  Rowe,  Hiram  N.  Moore,  Thos.  J. 
Uowe,  Jr.,  and  Henry  Rowe,  for  appellant. 
Elliott  W.  Major,  Atty.  Gen.,  and  Chas.  G. 
Revelle,  Asst.  Atty.  Gen.,  for  the  State. 

FOX,  J.  (after  stating  the  facto  as  above). 
The  first,  and  In  our  opinion  the  most  Im- 
portant, proposition  confronting  us  in  the 
consideration  of  this  appeal  is  the  Insistence 
on  the  part  of  learned  counsel  for  defendant 
that  the  action  of  the  trial  court  In  refus- 
ing to  sustain  his  plea  in  abatement  was  er- 
ror, and,  after  a  most  careful  consideration 
of  this  record  in  detail  upon  this  proposition, 
we  have  no  hesitancy  in  saying  that  this 
insistence  on  the  part  of  the  defendant  is 
fully  sustained  by  the  disclosures  of  the  rec- 
ord, as  well  as  the  authorities  applicable  to 
the  proposition  now  under  consideration. 

This  defendant  was  subpoenaed  before  the 
grand  Jury  and  responded  to  the  commands 
of  such  subpuena  about  10  times.  Mani- 
festly at  the  time  of  the  examination  and  the 
questions  propounded  to  him  before  the  grand 
Jury,  as  herein  Indicated,  the  grand  jury  did 
not  have  under  investigation  the  conduct  of 
Warner  and  Priesnieyer,  or  any  one  else. 
At  that  time  two  indictments  had  been  re- 
turned against  Warner  and' Priesnieyer.  The 
first  one  was  dismissed,  and  another  indict- 
ment presented  against  them  on  the  5th  of 
December,  1907,  which  was  nearly  a  week 
prior  to  the  time  that  the  grand  Jury  caused 
this  defendant  to  be  .brought  before  it,  at 
which  time  an  examination  was  indulged  in 
the  equal  of  which  cannot  be  found  in  the 
history  of  the  administration  of  the  crimi- 
nal laws  of  this  or  any  other  country.  While 
the  representatives  of  the  state,  in  their  ef- 
forts to  preserve  the  dignity  of  the  common- 
wealth, should  be  commended,  but,  on  the 
other  hand,  they  must  not  be  so  blinded  by 
their  desire  for  conviction  as  to  lose  sight 
of  the  constitutional  rights  of  the  defendant 
This  defendant  was  summoned  to  appear  be- 
fore the  grand  jury.  It  is  conceded,  about 
10  times,  and  the  record  before  us  makes  it 
plainly  manifest  that  the  only  purpose  of  the 
examination  on  the  11th  of  December,  1907, 
was  the  investigation  of  the  conduct  of  the 
defendant  himself.  This  is  clearly  disclos- 
ed by  the  record,  and  a  fair  and  impartial 
consideration  of  the  disclosures  of  the  record 
can  result  in  but  one  conclusion,  and  that 
Is,  as  before  stated,  that  the  grand  Jury  was 
seeking  to  Investigate  the  conduct  of  the 
defendant  himself.  If  the  defendant  was 
brought  before  the  grand  Jury  for  the  pur- 
pose of  investigating  his  conduct,  the  inquiry 
might  very  appropriately  be  made  as  to 
what  was  the  purpose  sought?  Manifestly 
lie  was  not  before  the  grand  Jury  for  the  pur- 


pose of  testifying  upon  charges  against  War- 
ner and  Prlesmeyer.  Indictments  had  been 
returned  against  those  defendants  a  week 
previous  to  this  time.  The  examination,  as 
herein  Indicated,  and  each  and  every  ques- 
tion propounded  to  this  defendant  while  be- 
fore the  grand  Jury,  leaves  no  doubt  as  to 
the  purpose  of  that  examination  and  fur- 
nishes a  complete  answer  to  the  Inquiry  as 
to  why  he  was  brought  before  the  grand 
jury  and  subjected  to  such  an  unprecedent- 
ed examination.  As  Was  said  In  the  case  of 
State  v.  Faulkner,  175  Mo.,  loc  cit  611,  75 
S.  W.  137 :  "It  is  intolerable  that  one  whose 
conduct  Is  being  investigated  for  the  pur- 
pose of  fixing  on  him  a  criminal  charge 
should,  in  view  of  our  constitutional  man- 
date, be  summoned  to  testify  against  himself 
and  furnish  evidence  upon  which  he  may  be 
indicted.  It  Is  a  plain  violation  both  of  the 
letter  and  spirit  of  our  organic  law.  Such  a 
practice  cannot  be  too  strongly  condemned 
and  scrupulously  avoided  by  those  intrusted 
with  the  administration  of  the  criminal  law." 

To  sustain  the  contention  of  the  state  upon 
this  proposition  would  simply  be  an  indorse- 
ment and  approval  of  the  violation  of  the 
mandates  of  the  organic  law  of  this  state, 
as  well  as  doing  violence  to  every  sense  of 
decent  and  orderly  proceeding  In  the  courts 
of  the  country.  It  does  not  furnish  a  solution 
of  the  proposition  now  under  consideration, 
by  reason  of  tbe  unprecedented  action  of  the 
inquisitorial  body  In  the  city  of  St  Louis,  to 
say  that  this  Is  the  only  way  to  deal  with 
the  criminal  classes  in  large  cities  who  are 
deeply  steeped  In  crime.  It  matters  not  how 
deeply  stee'ped  in  crime  a  citizen  of  this  state 
may  be,  he  has  certain  constitutional  rights 
which  cannot  and  ought  not  to  be  ignored, 
and  It  must  not  be  forgotten  that  the  rules 
of  law  and  proper  criminal  procedure  are 
applicable  alike  to  all  subdivisions  of  the 
state,  whether  large  cities  or  small  towns 
and  villages.  The  criminal  proceeding  can 
never  be  so  extreme  as  to  Justify  those  who 
are  to  administer  the  criminal  laws  of  the 
state  to  disregard  the  sacred  mandates  of 
the  Constitution.  That  Instrument  not  only 
protects  the  citizen  accused  of  crime,  but 
its.  force  and  power  should  be  sufficient  to 
stay  the  efforts  of  any  one  who  would  at- 
tempt to  violate  it. 

In  section  23  of  article  2  of  our  Constitu- 
tion (Ann.  St  1906,  p.  158)  Is  found  the  lan- 
guage: "That  no  person  shall  be  compel- 
led to  testify  against  himself  hi  a  criminal 
cause."  The  investigation  of  a  crime  before 
a  grand  jury  falls  within  the  term  "crimi- 
nal cause." 

In  20  Cyc  p.  1348,  it  Is  said:  "Constitu- 
tional provisions  declaring  that  no  person  In 
a  criminal  case  shall  be  compelled  to  be  a 
witness  against  himself  are  very  generally 
applicable  to  witnesses  Bummoned  before  a 
grand  Jury,  and  an  Indictment  based  on  evi- 
dence secured  in  violation  of  this  constltu- 
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tional  guaranty  will  as  a  general  rule  be 
deemed  Invalid;  bat  this  rale  does  not  apply 
where  the  accused  testifies  voluntarily  or 
waives  bis  privilege." 

In  D.  S.  t.  Edgerton  (D.  C.)  80  Fed.  374, 
the  court  bad  under  consideration  the  exact 
point  we  have  here.  There  the  defendant 
challenged  the  validity  of  the  indictment  up- 
on several  different  grounds,  among  which 
were  two  considered  by  the  court:  (1)  The 
alleged  presence  of  an  unauthorized  person 
in  the  grand  Jury  room ;  and  (2)  "the  ex- 
amination of  the  defendant,  Edgerton,  as  a 
witness  against  himself,  under  compulsion 
of  a  subpoena."  Touching  the  latter  ques- 
tion, the  court  said:  "It  is  fatal  to  the  in- 
dictments that  the  defendant  was  called  to 
testify  in  the  particular  matter  from  which 
they  resulted,  without  being  informed  or 
knowing  that  his  own  conduct  was  the  sub- 
ject under  investigation.  In  the  case  of  U. 
S.  v.  Brown,  Fed.  Cas.  No.  14,671,  it  is  held 
that  there  Is  no  such  thing  as  a  criminal  ac- 
tion or  proceeding  within  the  meaning  of  the 
Oregon  statutes,  which  protects  a  defendant 
in  a  criminal  case  from  testifying  against 
himself,  until  an  indictment  has  been  filed 
in  court,  and  that  the  examination  of  a  per- 
son before  the  grand  Jury,  although  such  an 
examination  tends  to  connect  him  with  a 
criminal  offense,  is  not  the  investigation 
of  a  'criminal  charge';  but  the  Supreme 
Court  of  the  United  States,  in  Counsel  man 
t.  Hitchcock,  142  U.  S.  647,  12  Sup.  Ct  185. 
35  L.  Ed.  1110,  holds  otherwise.  There  It 
la  held  that  under  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  which 
declares  that  no  person  shall  be*  compelled 
In  any  criminal  case  to  be  a  witness  against 
himself,  an  examination  of  the  person  be- 
fore the  grand  Jury  in  an  investigation  into 
certain  alleged  violations  of  the  Interstate 
commerce  act,  where  his  testimony  might 
tend  to  criminate  him,  constitutes  a  'crimi- 
nal case'  within  the  meaning  of  the  consti- 
tutional provision.  The  adjudged  cases  in 
both  the  federal  and  state  courts  are  fully 
reviewed  in  the  opinion.  It  makes  no  differ- 
ence in  my  Judgment  that  the  case  was  one 
where  the  witness  declined  to  answer,  and 
the  question  decided  was  raised  on  habeas 
corpus  proceedings  to  release  him  from  Im- 
prisonment for  contempt  in  such  refusal. 
The  court  holds,  upon  obvious  principles, 
that  the  constitutional  provision  referred  to, 
ts  well  as  the  like  provisions  adopted  by  the 
various  states,  must  have  a  liberal  construc- 
tion for  the  protection  of  personal  rights. 
Neither  evasion  nor  subterfuge  can  be  per- 
mitted to  destroy  them.  It  is  argued  that 
It  most  be  made  to  appear  that  the  defendant 
has  suffered  injury  in  what  has  been  done, 
before  the  objection  that  is  made  can  be 
sustained.  This  is  true  as  to  technical  re- 
quirements and  formalities,  but  not  as  to 
matters  of  substance.  Where  a  witness  is 
compelled  to  testify  against  himself,  the  In- 


Jury  inheres  in  the  violence  done  to  his 
rights.  It  is  not  susceptible  of  proof,  nor 
the  policy  of  the  law  to  require  it,  and  the 
injury  done  to  the  public  in  such  case  out- 
weighs that  suffered  by  the  defendant.  It  is 
a  matter  of  the  highest  public  policy  that 
crime  shall  be  punished  by  legal  methods. 
When  these  are  disregarded,  there  is  the 
mob,  between  which,  in  the  pursuit  of  ven- 
geance, and  the  officers  of  the  law,  acting  In 
its  name,  but  in  disregard  of  It,  there  Is 
no  distinction." 

This  case  has  received  approval  by  several 
courts,  and  among  them  our  own,  in  the  case 
of  State  v.  Faulkner,  17S  Mo.,  loc  cit  610, 611, 
75  S.  W.,  loc.  dt  137.  In  the  Faulkner  Case, 
Gantt,  P.  J.,  said:  "One  other  case,  not 
In  the  printed  brief,  is  United  States  v. 
Edgerton  (D.  C.)  80  Fed.  374.  This  is  a  case 
In  the  District  Court  of  Montana.  The  de- 
cision was  made  on  a  motion  to  quash  an 
Indictment:  First,  because  one  Flynn,  an  ex- 
pert witness,  was  permitted  to  remain  in  the 
grand  Jnryroom  and  hear  the  testimony  of 
other  witnesses  and  examine  them ;  second, 
because,  while  investigating  the  offense  for 
which  defendant  was  indicted,  he  was  called 
as  a  witness  before  the  grand  Jury  to  tes- 
tify as  to  that  offense,  without  being  inform- 
ed or  knowing  that  his  own  conduct  was  the 
subject  under  inquiry.  The  court  quashed 
the  indictment  on  both  grounds,  and  for 
other  reasons,  also,  it  would  appear.  While 
not  the  opinion  of  a  court  of  last  resort,  the 
case  appears  to  have  been  well  decided.  It 
is  in  line  certainly  with  the  reasoning  upon 
which  the  other  cases  cited  depend.  It  is  in- 
tolerable that  one  whose  conduct  Is  being  in- 
vestigated for  the  purpose  of  fixing  on  him 
a  criminal  charge  should,  in  view  of  our  con- 
stitutional mandate,  be  summoned  to  testi- 
fy against  himself  and  furnish  evidence  upon 
which  he  may  be  indicted.  It  is  a  plain  vio- 
lation both  of  the  letter  and  spirit  of  our 
organic  law.  Such  a  practice  cannot  be  too 
strongly  condemned  and  scrupulously  avoid- 
ed by  those  intrusted  with  the  administra- 
tion of  the  criminal  law;  but  it  is  obvious 
at  a  glance  that  this  case,  like  all  others 
cited,  does  not  meet  the  question  before  us." 

And  in  discussing  a  refused  instruction  in 
the  Faulkner  Case,  Judge  Gantt,  upon  the 
subject  now  in  hand,  further  said:  "It  is 
obvious  that  there  are  at  least  two,  If  not 
three,  distinct  legal  propositions  involved 
In  this  instruction.  The  first  Is  an  old  and 
time-honored  maxim  of  the  common  law, 
'Nemo  tenetur  selpsum  accusare.'  (No  one 
shall  be  compelled  to  accuse  himself.)  As 
said  by  Judge  Barclay  in  State  ex  rel.  At- 
torney General  v.  Simmons  Hardware  Com- 
pany, 109  Mo.  125,  126,  18  S.  W.  1126,  15  L. 
R.  A.  676:  To  fully  grasp  Its  meaning  we 
must  note  its  place  In  the  history  of  the  law 
as  one  of  the  most  important  of  the  rules 
of  procedure  that  express  the  fundamental 
difference  between  the  criminal  practice  pre- 
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Tailing  In  continental  Europe,  and  that  of 
countries  which  trace  their  law,  as  we  do,  to 
the  English  source.  In  the  former  the  ac- 
cused is  required  to  submit  to  a  rigid  official 
examination  touching  the  charge  against  him. 
In  the  latter  such  an  examination  is  positive- 
ly forbidden.  The  reason  of  this  difference 
is  found  in  that  higher  regard  for  the  per- 
sonal rights  of  the  Individual  citizen,  which 
obtains  in  countries  following  the  English 
common  law,  and  to  which  is  traceable  the 
growth  of  that  Independent  spirit  which  has 
secured  to  the  people  of  those  countries  so 
large  a  share  of  liberty  and  placed  them  in 
the  vanguard  of  the  world's  progress.'  In 
Missouri  It  forms  one  of  the  sections  of  our 
Bill  of  Rights,  our  organic  law:  'No  person 
can  be  compelled  to  testify  against  him- 
self in  a  criminal  cause.'  In  every  state  of 
the  Union  a  similar  provision  is  found  in  its 
Constitution.  It  is  also  firmly  embodied  in 
the  Constitution  of  the  United  States.  The 
courts  have  jealously  enforced  it  in  all  cases 
In  which  was  promptly  Invoked.  Mr.  Justice 
Bradley,  in  Boyd  v.  United  States,  116  U.  S., 
loc.  dt  681,  6  Sup.  Ct,  loc.  cit  638,  29  I*  Ed. 
746,  voiced  the  sentiment  of  all  American 
courts  and  lawyers  when  he  said:  'Any 
compulsory  discovery  by  extorting  the  par- 
ty's oath,  or  compelling  the  production  of  his 
private  books  and  papers,  to  convict  him 
of  crime,  or  to  forfeit  his  property,  is  con- 
trary to  the  principles  of  free  government 
It  Is  abhorent  to  the  instincts  of  an  English- 
man; it  is  abhorent  to  the  Instincts  of  an 
American.  It  may  suit  the  purposes  of  des- 
potic power,  but  it  cannot  abide  the  pure 
atmosphere  of  political  liberty  and  personal 
freedom.'  In  our  own  Jurisprudence,  from 
the  first  volume  of  our  reports  down  to  the 
last,  the  same  principle  has  been  fearlessly 
announced  and  adhered  to.  It  is  not  to  be 
abandoned  to  subserve  the  exigencies  of  any 
particular  prosecution.  Constitutional  -safe- 
guards which  have  resisted  the  assaults  of 
monarchlal  power  in  England  for  centuries, 
and  withstood  momentary  clamor  in  this  coun- 
try throughout  our  national  existence,  are 
not  to  be  frittered  away  at  the  demand  of 
those  who  have  apparently  studied  the  fun- 
damental principles  of  our  free  Institutions  to 
little  advantage,  when  they  demand  that 
this  universal  principle  of  the  common  law 
and  this  constitutional  guaranty  of  our  fed- 
eral and  all  the  state  Constitutions  shall  be 
abrogated  because  it  may  prove  an  incon- 
venient barrier  to  the  Investigation  of  some 
flagrant  crime  or  crimes.  It  was  framed 
by  James  Madison  as  It  appears  In  the  fed- 
eral Constitution,  and  no  American  states- 
man or  lawyer  has  ever  advocated  Its  re- 
peal. So  far  as  this  Instruction  announces 
this  obvious  and  just  principle  of  law,  It  is 
unquestionably  correct;  but  Its  application 
to  the  facts  of  this  case  is  another  matter." 

Judge  Gantt  then  distinguishes  the  Faulk- 
ner Case  from  such  cases  as  the  one  at  bar: 


"But  the  point  we  are  to  determine  Is  wheth- 
er a  witness,  not  under  arrest  for  a  crime, 
and  summoned  before  a  grand  jury '  in  the 
investigation  of  the  guilt  of  others,  can  fall 
to  claim  his  privilege  or  waive  it,  and  tes- 
tify falsely,  and  be  absolutely  exempt  from 
a  prosecution  for  perjury  for  such  false 
swearing.  The  proposition,  reduced  to  its 
last  analysis,  Is  that,  as  no  person  can  be 
compelled  to  testify  against  himself,  he  may 
waive  his  privilege,  testify  falsely,  and  yet 
Incur  no  liability  for  perjury.  In  another 
form  it  may  be  stated  that,  since  he  can- 
not be  compelled  to  incriminate  himself,  and 
as  by  testifying  falsely  he  does  not  incrimi- 
nate himself  by  committing  perjury,  there- 
fore he  cannot  be  prosecuted  for  it" 

And  such  was  the  Faulkner  Case.  The 
grand  jury  was  Investigating  Murrell  and 
Stock,  and  the  defendant  was  testifying  as 
a  witness.  He  did  not  claim  his  privilege, 
and,  of  course,  if  he  spoke  at  all,  he  must 
speak  truly,  or  otherwise  violate  the  oath 
which  he  had  taken.  All  the  Faulkner  Case 
holds,  although  cited  by  the  state  in  this 
case,  is  that,  if  a  witness  fails  to  claim  his 
privilege  and  testifies  falsely,  he  can  be 
tried  for  perjury;  but  that  is  not  the  issue 
here.  The  question,  here  is:  Can  the  state 
trample  under  foot  the  Constitution,  and 
yet  cling  to  an  advantage  thus  unlawfully 
and  wrongfully  gained? 

The  Edgerton  Case  Is  also  approved  In  the 
recent  case  of  State  v.  Gardner,  88  Minn. 
130,  92  N.  W.  629.  One  of  the  questions 
answered  by  Start,  O.  J.,  in  the  Gardner 
Case,  Is  thus  stated:  "Was  it  error  to  deny 
the  defendant's  motion  to  quash  the  indict- 
ment on  -the  ground  that  he  was  compelled  to 
give  testimony  before  the  grand  jury  touch- 
ing the  charge  alleged  In  the  Indictment  V 
Answering  this  question  the  court  argues 
with  much  force  the  position  which  we  take 
In  the  case  at  bar.  The  learned  Chief  Justice 
thus  speaks: 

"The  defendant's  name  was  not  Indorsed 
on  the  Indictment  as  a  witness.  The  only 
names  thereon  were  those  of  William  Ed- 
wards and  Lincoln  G.  Grossman.  The-  de- 
fendant alBO,  In  connection  with  his  motion, 
moved  the  court  to  direct  the  production  of 
the  minutes  of  the  grand  jury.  There  was 
no  traverse  by  the  state  of  the  affidavit  up- 
on which  the  motion  was  based.  The  trial 
court  refused  to  direct  the  production  of  the 
minutes  and  denied  the  motion.  The  ground 
for  the  decision  of  the  court  does  not  appear 
from  the  record  except  by  inference.  It  is 
certain  from  the  record  that  the  motion  was 
not  denied,  because  the  alleged  facts  therein 
stated  were  untrue,  for  they  were  not  de- 
nied by  the  stcje,  and  the  court  could  not 
have  assumed  tjiat  the  affidavit  was  false, 
for  the  defendant  then  stood  fair  before  the 
court,  presumed  to  be  innocent  of  the  charge 
made  against  him  in  the  Indictment  The 
only  conclusion  that  can  be  drawn  from  the 
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record  is  that  the  motion  was  denied  be- 
cause the  facts  alleged  in  the  affidavit  were, 
as  a  matter  of  law,  Insufficient  to  call  upon 
the  court  to  enter  upon  an  investigation  of 
the  merits  of  the  charge  that  the  defendant 
was  subpoenaed  before  the  grand  jury  and 
required  to  give  evidence  against  himself. 
This  is  the  only  ground  upon  which  it  is 
possible  to  sustain  the  order  of  the  court  de- 
nying the  motion,  to  quash.  Whether  the 
affidavit  was  sufficient  or  not  was  a  question 
of  law.  If  it  was,  the  motion  should  have 
been  granted;  the  state  having  declined  to 
traverse  it  But,  if  it  was  not,  the  court 
had  no  discretion  in  the  premises,  as  coun- 
sel for  the  state  seems  to  claim.  If  in  fact 
the  defendant  was  compelled  to  be  a  witness 
against  himself  before  the  grand  Jury,  It  was 
a  violation  of  his  personal  right  guaranteed 
to  him  by  the  Constitution  of  the  state, 
which  provides  that  no  person  in  a  criminal 
case  shall  be  compelled  to  be  a  witness 
against  himself.  If  such  were  the  case,  it 
was  the  imperative  duty-  of  the  court  to 
grant  his  motion  to  quash  the  indictment,  for 
courts  have  no  discretion  in  the  matter  of 
giving  effect  to  constitutional  guaranties. 
State  t.  Froiseth,  16  Minn.  296  (Gil.  260); 
Boyd  v.  U.  S.,  116  U.  S.  616,  6  Sup.  Ct  624, 
29  Ll  Ed.  746;  Counsel  man  v.  HltChcock, 
142  D.  S.  647,  12  Sup.  Ct  195,  85  I*  Ed 
1110;  U.  S.  v.  Edgerton  (D.  C.)  80  Fed  874. 
The  fact  that  the  defendant's  name  was  not 
Indorsed  on  the  Indictment  as  a  witness  does 
not  Impair  his  right  to  have  the  indictment 
quashed  if  in  fact  he  was  compelled  to  be  a 
witness  against  himself,  for  his  right  in  this 
particular  could  not  be  evaded  by  the  easy 
subterfuge  of  omitting  his  name  as  a  witness 
from  the  indictment  The  case  of  State  v. 
Hawks,  56  Minn.  129,  57  N.  W.  455,  does 
not  hold  to  the  contrary.  Counsel  for  the 
state  in  their  brief  urge  that  'a  perusal  of 
the  testimony  of  the  defendant  given  on  the 
trial  will  show  that  no  person  could  have 
been  Indicted  upon  It'  This  is  not  signifi- 
cant for  it  cannot  be  possible  that  a  person 
may  be  compelled  to  be  a  witness  against 
himself  before  the  grand  Jury,  and  that  his 
motion  to  quash  the  Indictment  for  that  rea- 
son may  be  denied,  with  no  means  of  re- 
dressing the  error,  unless  on  his  trial  he 
voluntarily  gives  evidence  which  Justifies  the 
indictment  against  him. 

"It  is  further  claimed  by  them  that  the 
indictment  was  found  upon  the  testimony 
of  Edwards  and  Grossman.  This,  however, 
if  true,  affords  no  good  reason  why  the  de- 
fendant's motion  was  not  heard  on  the  mer- 
its. The  constitutional  guaranty  is,  not  that 
no  person  shall  be  compelled  to  give  evidence 
against  himself  which  is  made  the  basis  of  an 
indictment  against  him,  but  it  Is  that  he  shall 
not  be  compelled  to  be  a  witness  against, 
himself.  This  constitutional  guaranty  must 
receive  a  liberal  construction,  to  the  end  that 
pergonal  rights  must  be  protected.    It  was 


not  necessary  for  the  defendant  to  show  that 
he  had  been  In  fact  injured,  for,  as  was  well 
said  by  the  court  in  the  case  of  TJ.  S.  v.  Ed- 
gerton, supra:  'Where  a  witness  is  compel- 
led to  testify  against  himself,  the  injury  in- 
heres in  the  violence  done  to  his  rights.  It 
Is  not  susceptible  of  proof,  nor  the  policy 
of  the  law  to  require  it;  and  the  injury  done 
the  public  in  such  case  outweighs  that  suf- 
fered by  the  defendant  It  is  a  matter  of  the 
highest  public  policy  that  crime  shall  be 
punished  by  legal  methods.'  Better  an  oc- 
casional miscarriage  of  Justice  than  that 
the  constitutional  rights  of  the  meanest  man 
should  be  disregarded  The  constitutional 
guaranty  not  only  protects  a  person  from  be- 
ing compelled  to  give  direct  evidence  tend- 
ing to  establish  his  guilt,  but  also  from  giv- 
ing any  circumstance  or  link  In  the  chain  of 
evidence "  which  may  tend  to  convict  blm  of 
a  crime.  It  is  a  reasonable  construction 
to  hold  that  it  protects  a  person  from  being 
compelled  to  disclose  the  circumstances  of 
his  offense,  the  source  from  which  or  the 
means  by  which  evidence  of  Its  commission 
or  of  his  connection  with  it  may  be  obtain- 
ed, or  made  effectual  for  his  conviction, 
without  using  his  answers  as  direct  admis- 
sions against  him.  For  all  practicable  pur- 
poses, such  disclosures  would  have  the  effect 
to  furnish  evidence  against  the  party  making 
them.  They  might  furnish  the  only  means 
of  discovering  the  names  of  those  who  could 
give  evidence  concerning  the  transaction,  an 
instrument  by  which  a  crime  was  perpetrat- 
ed, or  even  the  corpus  delicti  Itself.  Both 
the  reason  upon  which  the  rule  is  founded 
and  the  terms  on  which  it  is  expressed  for- 
bid that  it  should  be  limited  to  confessions 
of  guilt  or  statements  which  may  be  proved 
in  subsequent  prosecutions  as  admissions 
of  facts  sought  to  be  established  therein. 
Emery's  Case,  107  Mass.  172,  182,  9  Am. 
Rep.  22." 

In  State  v.  Froiseth,  16  Minn.,  loc  clt  298 
(Gil.  260),  the  court  speaking  of  the  question 
that  the  defendant  had  been  subpoenaed  and 
testified  before  the  grand  Jury,  says:  "The 
first  question  presented  Is  whether  the  fact 
that  the  defendant  was  required  by  the 
grand  Jury  to  testify,  and  in  pursuance  of 
such  requisition  did  testify  before  that  body 
touching  the  charge  and  matters  set  forth  in 
the  indictment  vitiates  the  Indictment  It 
is  conceded  by  the  Attorney  General  that 
this  objection  Is  fatal  to  the  Indictment  We 
think  there  can  be  no  doubt  upon  the  ques- 
tion. The  Bill  of  Rights  expressly  declares 
that  'no  person  •  •  •  shall  be  compel- 
led in  any  criminal  case  to  be  a  witness 
against  himself.'  Const  art  1,  f  7.  The 
statutes  of  this  state,  which  provides  that 
'on  the  trial  of  all  indictments,  complaints, 
and  other  proceedings  against  persons  charg- 
ed with  the  commission  of  crimes  or  offens- 
es,, the  person  so  charged  shall,  at  his  re- 
quest, but  not  otherwise,  be  deemed  a  compe- 
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tent  witness'  (Gen.  St  c.  73,  I  7,  as  amend- 
ed by  Sess.  Laws  1808,  p.  110,  c.  70),  what- 
ever may  be  Its  effect,  certainly  does  not 
take  away  or  impair  the  rights  declared 
and  secured  to  all  persons  by  the  Bill  of 
Rights.  The  objection  is  therefore  fatal  to 
the  indictment." 

Along  the  same  line  is  U.  S.  v.  Farrlng- 
ton  (D.  C.)  5  Fed.,  loc  cit  348,  wherein  the 
court  says:  "In  State  v.  Froisetb,  16  Minn. 
208  (Gil.  260),  it  was  conceded  by  the  Attor- 
ney General,  and  the  court  concurred,  that, 
where  the  grand  jury  required  an  accused 
person  to  be  brought  before  them  and  testify 
touching  the  accusation,  the  indictment 
should  be  set  aside,  although  in  that  case 
tbe  Indictment  was  not  found  solely  upon 
the  testimony  of  tbe  accused.  In  People  t. 
Briggs  (Albany  County  Oyer  and  Terminer) 
GO  How.  Prac.  17,  Osborn,  J.,  held  that  an 
Indictment  should  be  quashed  where  the  de- 
fendant's wife  was  called  as  a  witness 
against  him  by  the  grand  jury,  for  the  rea- 
son that  this  was  a  substantial  error,  and 
It  was  doubtful  whether  the  grand  jury 
would  have  found  an  Indictment  without  the 
wife's  testimony.  These  authorities  are  in 
point  here.  The  motions  to  quash  the  indict- 
'ments  are  granted." 

In  a'  New  York  case  (People  v.  Singer,  18 
Abb.  N.  C.  97),  Bartlett,  J.,  says:  "The  sug- 
gestion Is  made  that  tbe  grand  jury  sent  for 
this  prisoner  in  the  exercise  of  the  powers 
conferred  upon  them  by  this  section.  There 
is  nothing  to  Indicate  that  they  did.  Fur- 
thermore, the  privilege  of  a  defendant  in  a 
criminal  case  to  testify  in  his  own  behalf  is 
one  which  cannot  be  forced  upon  him.  If 
he  becomes  a  witness,  it  must  be  by  his  own 
act,  voluntarily  and  without  constraint  put 
upon  him  by  any  officer  or  agency  of  the 
law.  That  this  is  the  rule  in  criminal  trials 
there  can  be  no  doubt  In  my  opinion  no 
less  stringent  rule  Is  applicable  to  the  investi- 
gation of  a  charge  against  a  particular  per- 
son by  a  grand  Jury.  The  power  of  the  grand 
jury  to  cause  explanatory  evidence  to  be 
produced,  if  they  believe  it  is  within  reach, 
must  be  exercised  with  reference  to  the  limi- 
tation that  so  far  as  the  accused  person  is 
concerned,  against  whom  complaint  Is  made 
before  them  and  against  whom  their  inquiry 
Is  directed,  he  should  not  even  be  required 
to  attend  as  a  witness  before  them,  unless  of 
his  own  free  will,  best  made  certain  by  his 
own  request  It  Is  not  pretended  that  the 
appearance  of  this  defendant  before  the 
grand  jury  was  in  any  sense  voluntary  on 
her  part  It  Is  true  she  was  cautioned  by 
the  district  attorney  as  to  answering,  but 
there  could  have  been  no  reason  evident  to 
her  why  she  should  heed  this  advice,  rather 
than  respond  to  the  Interrogatories  of  the 
grand  Jurors,  who  were  apparently  Invested 
with  equal  authority.  It  was  not  necessary 
that  her  statement  should  be  under  oath  to 
bring  It  within  the  purview  of  the  Bill  of 


Rights.  A  mere  admission  is  enough.  Boyd 
v.  United  States,  116  U.  S.  616,  6  Sup.  Ct. 
624,  20  L.  Ed.  746.  I  am  satisfied,  upon  a 
careful  consideration  of  all  tbe  circumstan- 
ces, that  this  prisoner  was  compelled  by  tbe 
grand  jury  to  give  evidence  against  herself 
before  that  body  when  it  was  Investigating 
a  charge  of  crime  against  her,  and  that  the 
Indictment  should  be  quashed  on  that 
ground.  No  precedent  has  been  cited,  nor 
am  I  aware  of  any,  for  the  action  of  the 
grand  jury  In  thus  subjecting  an  accused 
prisoner  to  Interrogation.  The  practice  is 
too  dangerous  to  sanction  without  express 
legislative  authority.  'We  have  no  right' 
said  Lord  Camden,  'without  an  act  of  Par- 
liament, to  adopt  a  new  practice  In  the  crim- 
inal law,  which  was  never  yet  allowed  from 
all  antiquity.'  Bntlck  v.  Carrlngton,  19  How- 
ell's St.  Tr.  1029.  The  duty  of  the  courts 
to  be  watchful  of  the  constitutional  rights 
of  the  citizen,  and  to  guard  against  stealthy 
encroachments  thereon,  is  emphasized  by  the 
Supreme  Court  of  the  United  States  In  the 
Boyd  Case,  already  cited.  Of  the  course  pur- 
sued by  the  grand  jury  in  the  present  case, 
we  may  well  say  what  Mr.  Justice  Bradley 
said  there:  'It  may  be  that  it  la  the  ob- 
noxious thing  in  its  mildest  and  least  re- 
pulsive form;  but  illegitimate  and  unconsti- 
tutional practices  get  their  first  footing  In 
that  way,  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure. 
This  can  only  be  obviated  by  adhering  to  tbe 
rule  that  constitutional  provisions  for  the 
security  of  person  and  property  should  be 
liberally  construed.  A  close  and  literal  con- 
struction deprives  them  of  half  their  efficacy 
and  leads  to  gradual  depreciation  of  the 
right'  The  indictment  must  be  quashed,  and 
the  case  must  be  resubmitted  to  another 
grand  jury ;  if  possible,  that  now  in  session." 

And  in  People  v.  Briggs,  60  How.  Prac.  (N. 
T.)  17,  an  indictment  for  murder  was  quashed 
because  tbe  defendant's  wife  was  subpoenaed 
before  the  grand  jury  and  there  testified. 

In  tbe  case  of  People  v.  Halns  (Gen.  Sess.) 
1  N.  Y.  Supp.,  loc.  clt  56,  the  court  citing 
People  v.  Singer,  supra,  and  other  cases, 
said:  "This  Is  a  motion  to  set  aside  an  in- 
dictment found  in  this  court  on  the  16th 
day  of  April,  1888,  against  the  above-named 
defendant  for  the  crime  of  grand  larceny 
in  the  first  degree.  Tbe  defendant  relies 
upon  two  distinct  grounds  for  the  relief  he 
demands:  (1)  That  the  grand  jury  found 
tbe  indictment  upon  illegal  evidence;  and 
(2)  that  the  grand  jury  violated  his  consti- 
tutional right  in  compelling  him  to  attend 
before  them  as  a  party  and  testify  against 
himself.  It  appears  from  the  Indorsement 
upon  the  indictment  of  the  list  of  witnesses 
examined  before  the  grand  jury,  and  also 
from  the  uncontradicted  averments  contain- 
ed in  the  defendant's  affidavit  that  while 
the  grand  jury  had  under  investigation  die 
criminal  charge  against  the  defendant  he 
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was  subpoenaed  to  attend  the  grand  jury, 
and,  in  pursuance  thereof,  did  attend  before 
them  without  counsel,  and,  after  being  duly 
sworn  to  testify  and  give  evidence  in  the 
investigation  of  the  charge  against  himself, 
proceeded  as  a  party  to  answer  material 
questions  against  himself,  propounded  to 
aim  by  the  grand  Jury.  By  reason  of  this 
action  of  the  party  of  the  grand  Jury,  the  de- 
fendant claims  and  insists:  First,  that  the 
grand  Jury  found  the  indictment  against  him 
upon  his  own  testimony,  which,  under  the 
circumstances,  was  incompetent  and  illegal; 
and,  second,  that  bis  constitutional  right  was 
violated,  in  that  he  was  compelled  to  be  a 
witness  against  himself.  If  botb  or  either 
of  these  grounds  of  objection  to  the  indict- 
ment are  true,  there  can  be  no  doubt,  both 
upon  authority  and  in  reason,  but  that  the 
same  should,  In  some  manner,  be  summarily 
disposed  of,  without  putting  the  defendant 
to  his  defense  and  trial  thereon.  The  learn- 
ed district  attorney  contends  that  section 
313  of  the  Code  of  Criminal  Procedure  only 
provides  two  different  grounds  for  setting 
aside  an  indictment,  and  that  the  defend- 
ant does  not  bring  himself  within  either, 
and  cites  People  v.  Petrea,  92  N.  Y.  128,  as 
sustaining  his  contention  of  want  of  power 
in  the  court  to  grant  defendant's  motion; 
but  it  will  be  observed,  on  reading  from 
Judge  Andrew's  opinion  in  the  Petrea  Case, 
that  he  expressly  holds  that,  when  the  de- 
fect invades  a  constitutional  right,  the  court 
is  bound  to  take  notice  of  It,  although  un- 
authorized to  do  so  by  any  statute,  and  even, 
also,  if  a  statute  seems  to  preclude  the  rais- 
ing of  the  objection.  The  Constitution  of 
this  state  provides,  in  article  1,  i  6:  That 
no  person  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.'  If  the 
grand  Jury,  in  its  investigation  of  the  charge 
against  the  defendant,  violated  the  letter 
and  spirit  of  this  constitutional  provision, 
the  indictment  should  undoubtedly  be  set 
aside.  Bishop,  in  his  work  on  Criminal  Pro- 
cedure, at  section  118,  says:  That  every 
right  of  the  prisoner  must  in  some  way  be 
available  to  him;  that  a  rlgnt  of  which  the 
possessor  cannot  avail  himself  is  practically 
no  right  whatever;  from  whlcii  it  results 
that,  however  much  the  Legislature  may 
change  the  forms  of  procedure  in  criminal 
cases,  the  courts  must  so  construe  its  enact- 
ments as  not  to  leave  the  prisoner  remedi- 
less with  respect  to  any  acknowledged  right' 
In  a  similar  case,  where  the  conceded  facts 
were  not  so  strong  in  favor  of  the  prisoner 
as  this.  Judge  Bartlett  said,  in  granting  the 
morion  to  set  aside  the  indictment:  That 
the  privilege  of  a  prisoner  in  a  criminal  case 
to  testify  in  his  own  behalf  is  one  which 
cannot  be  forced  upon  him.  If  he  becomes 
a  witness,  it  must  be  by  bis  own  voluntary 
act,  and  without  constraint  put  upon  him 
by  any  agency  of  the  law;  and  no  less 
stringent  rule  is  applicable  to  the  investiga- 


tion of  a  charge  against  a  particular  person 
by  a  grand  Jury,  and  defendant  should  not 
be  required  to  attend  as  a  witness  before 
them  unless  be  does  so  of  his  own  free  will.' 
In  this  case  the  defendant  was  taken  before 
them  by  legal  constraint,  and  made  a  wit- 
ness in  the  charge  against  himself,  which 
action  on  the  part  of  the  grand  Jury,  Judge 
Bartlett  said,  'satisfied  blm,  upon  a  careful 
consideration  of  the  case,  that  the  prisoner 
was  compelled  by  the  grand  Jury  to  give 
evidence  against  himself  before  that  body 
when  it  was  investigating  a  criminal  charge 
against  her,  and  that  the  indictment  should 
be  quashed  on  that  ground.'  See  People  v. 
Singer,  6  N.  T.  Cr.  R.  1.  The  evidence  of 
the  defendant  taken  before  the  grand  Jury, 
under  the  circumstances  stated,  was  clearly 
not  only  unconstitutional,  but  was  also  il- 
legal; and.  Inasmuch  as  the  Code  of  Crim- 
inal Procedure1  provides  that  the  grand  Jury 
has  no  right  to  receive  any  but  legal  evi- 
dence, which  would  be  admissible  upon  the 
trial,  upon  this  ground,  as  well  as  the  other, 
the  indictment  should  be  quashed."  In  the 
Hains  Case  the  defendant  bad  been  subpoe- 
naed before  the  grand  Jury,  and  without  no- 
tice to  that  effect  had  been  questioned  by 
such  body. 

The  state  contends  that  the  plea  does  not 
aver,  nor  does  the  proof  show,  that  the  in- 
dictment was  found  upon  defendant's  tes- 
timony, and  does  not  show  that  there  was  no 
other  legal  evidence  upon  which  it  could 
have  been  found.  This  contention  is  fully 
answered  In  the  Minnesota  case,  supra.  In 
that  case  there  was  other  evidence  upon 
which  the  indictment  could  have  been  found. 
The  same  contention  was  made  there  as  is 
made  by  the  state  in  the  case  at  bar;  but 
the  court  answered  it  very  properly  in  this 
language:  "It  is  further  claimed  by  them 
that  the  indictment  was  found  upon  the  tes- 
timony of  Edwards  and  Grossman.  This, 
however,  if  true,  affords  no  good  reason  wuy 
the  defendant's  motion  was  not  beard  on  the 
merits.  The  constitutional  guaranty  is,  not 
that  no  person  shall  be  compelled  to  give 
evidence  against  himself  which  Is  made  the 
basis  of  an  Indictment  against  him,  but  it 
is  that  he  shall  not  be  compelled  to  be  a 
witness  against  himself.  It  was  not  neces- 
sary for  the  defendant  to  show  that  he  had 
been  in  fact  injured,  for,  as  was  well  said 
by  the  court  in  the  case  of  TJ.  S.  v.  Edgerton, 
supra,"  etc.  We  have  quoted  the  language 
from  the  Edgerton  Case  herein,  and  It  Is 
not  necessary  to  repeat  it  here.  That  case- 
has  received  the  express  approval  of  this 
court,  and  that  court  put  it  upon  the  ground 
that  "it  Is  a  matter  of  the  highest  public 
policy  that  crime  shall  be  punished  by  legal 
methods."  So  In  this  cose  the  question  is 
not  bo  much  the  extent  of  the  Injury  to  de- 
fendant, but  the  question  which  is  of  far 
greater  importance  is  as  to  whether  or  not 
the  organic  law  of  the  state  has  been  vio- 
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lated  and  its  mandates  absolutely  ignored 
and  disobeyed. 

The  state  further  urges  that  the  defend- 
ant gave  no  material  evidence  before  the 
grand  Jury.  Even  If  this  were  required,  be- 
fore we  could  say  that  this  indictment  should 
be  abated,  yet  the  state  Is  in  error.  It  Is 
not  necessary  that  the  evidence  should  be  a 
direct  admission  of  the  crime,  but,  if  the 
defendant  be  required  to  give  any  evidence 
which  might  lead  to  other  evidence  which 
would  tend  to  convict  him,  he  has  been  com- 
pelled to  testify  against  himself  within  the 
meaning  of  the  Constitution.  In  this  case 
it  was  material  to  show  that  defendant  knew 
the  witness  Sam  Welsman  as  a  link  in  the 
chain  of  testimony.  This  admission  the  grand 
jury  procured  from  him  during  the  course 
of  its  "grilling"  It  was  material  to  show, 
as  tending  to  prove  guilt,  that  defendant  fled 
the  state.  This  evidence  the  circuit  attor- 
ney carefully  elicited  from  the  defendant, 
and,  in  the  last  two  questions  and  answers 
set  out  In  the  plea  in  abatement  hereinabove 
fully  set  out,  damaging  admissions  were  pro- 
cured. Other  portions  of  the  testimony 
might  be  discussed,  but  these  sufficiently  an- 
swer the  contention. 

We  have  given  expression  to  our  views  up- 
on this  proposition,  and,  after  a  most  careful 
and  thorough  analysis  of  the  disclosures  of 
the  record,  we  see  no  escape  from  the  con- 
clusion that  the  unprecedented  examination 
of  this  defendant  before  the  grand  jury,  as 
herein  indicated,  had  in  view  but  one  pur- 
pose, and  that  was  to  secure  such  admissions 
from  this  defendant  upon  which  an  indict- 
ment could  be  predicated  and  a  conviction 
follow.  This  was  a  plain  violation  of  the 
rights  of  the  defendant  guaranteed  to  him  by 
the  Constitution,  and,  If  he  be  ever  so  deeply 
steeped  in  crime,  he  should  not  be  denied  the 
right  to  invoke  the  provisions  of  the  organic 
law  of  this  state.  We  are  unwilling  to  give 
our  approval  or  indorsement  to  such  a  plain 
violation  of  the  mandates  of  the  Constitution 
of  this  state.  It  was  the  duty  of  the  trial 
court  upon  the  showing,  as  made,  which  is 
fully'  disclosed  by  the  record,  to  have  sus- 
tained defendant's  plea  in  abatement  If 
this  sort  of  method  In  the  administration  of 
the  criminal  laws  of  this  state  can  be  main- 
tained, then  we  confess  that  our  Constitu- 
tion, which  every  law-abiding  citizen  should 
revere,  would  be  nothing  more  than  a  blank 
sheet  of  paper.  For  the  error  as  Indicated 
upon  this  proposition,  this  cause  should  be 
reversed. 

2.  This  brings  as  to  the  consideration  of 
the  second  proposition  confronting  us  in  the 
consideration  of  this  cause;  that  is,  as  to 
the  sufficiency  of  the  evidence  developed  up- 
on the  trial  to  support  the  finding  of  the  ju- 
ry as  indicated  by  the  verdict  returned.  It 
Is  clear  that  the  foundation  and  basis  of  the 
crime  charged  to  have  been  committed  by 
Warner  and  Priesmeyer  is  the  corrupt  agree- 


ment It  is  essential  that  this  must  be 
shown  in  order  to  constitute  a*  offense 
against  them. 

Directing  our  attention  to  the  charge  In 
the  indictment  against  this  defendant  being 
an  accessory  after  the  fact,  in  12  Cyc.  p.  192, 
we  find  a  very  clear  statement  as  to  the  es- 
sential elements  of  that  offense.  It  is  there 
said:  "An  accessory  after  the  fact  Is  one 
who,  knowing  a  felony  to  have  been  commit- 
ted, receives,  relieves,  comforts,  or  assists 
the  felon.  At  common  law  one  may  be  an 
accessory  after  the  fact  to  an  accessory  be- 
fore the  fact  It  is  essential  to  one's  guilt 
as  accessory  after  the  fact  that  the  felony 
shall  have  been  actually  committed  by  the  al- 
leged principal,  and  the  aid  or  assistance 
must  have  been  given  after  the  felony  was 
fully  completed.  To  render  one  liable  as  an 
accessory  after  the  fact  he  must  have  bad 
actual  knowledge  at  the  time  he  relieved  or 
assisted  the  principal  that  the  latter  had 
committed  a  felony."  Ail  the  authorities 
agree,  and  the  court  in  the  case  at  bar  so 
instructed  the  jury,  that  the  accessory  must 
have  had  knowledge  that  the  principal  bad 
committed  the  alleged  felony  at  the  time  the 
assistance  was  rendered.  This  was  the  com- 
mon law,  and  this  is  our  statute.  In  fact, 
our  statute  is  but  an  exceedingly  awkward 
attempt  to  state  the  common-law  definition  of 
"accessory  after  the  fact" 

Now  giving  to  the  testimony  in  this  case 
its  broadest  scope  in  the  interest  of  the  state, 
it  shows  substantially  the  following  state  of 
facts:  That  Ascher  was  Interested  in  the 
passage  of  House  Bill  212,  which  gave  him 
the  right  to  build  and  maintain  an  automo- 
bile garage  in  the  city  of  St  Louis.  That 
the  bill  bad  hung  fire  in  Warner's  committee 
for  some  time.  That  Ascher,  through  one 
Volmer,  had  been  crowding  Warner  to  get 
the  bill  reported  and  passed.  That  Warner 
asked  Volmer  to  have  Ascher  come  to  him 
personally.  That  Warner  indicated  to  Asch- 
er that  it  would  take  money  to  pass .  it, 
i.  e.,  $500,  and  that  he  (Warner)  would  agree 
to  pass  it  for  that  sum.  That  Ascher  inform- 
ed the  circuit  attorney's  office,  and  that  of- 
fice furnished  five  $100  bills,  previously  mark- 
ed for  identification,  with  which  to  bribe 
Warner.  That  on  the  night  of  October  18, 
1907,  Ascher  went  to  the  city  hall  and  met 
Warner  and  others  coming  Into  the  council 
meeting.  That  he  called  Warner  to  one  side 
and  told  him  that  he  bad  the  money,  and 
Warner  directed  him  to  go  to  a  certain  toilet 
room  and  there  would  be  a  man  there  to  re- 
ceive it  That  he  went  to  the  room  as  di- 
rected, and  presently  Priesmeyer  came  in 
and  got  the  $500.  That  shortly  thereafter 
the  House  of  Delegates  convened,  the  bill  was 
favorably  reported  and  passed,  both  Warner 
and  Priesmeyer  voting  therefor.  That  there- 
upon they  were  both  arrested  by  the  police 
officers  whilst  in  their  seats.  That  just  be- 
fore the  House  of  Delegates  met  Priesmey- 
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er  was  seen  to  step  over  to  the  desk  where 
was  seated  Leonard,  the  clerk,  and  Naugh- 
ton,  the  deputy  clerk,  and  a  page.  No  talk 
is  shown  between  Priesmeyer  and  Naughton, 
and  he  (Priesmeyer)  was  there  but  for  a  mo- 
ment. Warner  and  Priesmeyer  were  taken  to 
the  "four  courts,"  and  there  searched,  and  no 
money  found.  As  the  officers  were  taking 
Warner  and  Priesmeyer  down  the  steps  and 
ont  of  the  building,  Naughton  called  to  them 
that  they  had  no  right  to  arrest  them  In  the 
House  of  Delegates  chamber  while  such  an  as- 
sembly was  In  session.  That  the  next  morn- 
ing Naughton  gave  to  Weisman,  a  taller,  with 
whom  he  had  business,  and  to  whom  he 
was  indebted,  the  five  $100  bills,  saying  at 
the  time,  "Keep  this."  That  Weisman  on  the 
same  day  deposited  the  money  in  a  bank, 
where  It  was  located  by  the  state,  and  was 
In  evidence  at  the  trial.  The  state  had  no- 
tified the  banks  to  watch  for  such  bills. 
That  Naughton  left  the  city,  and  when  the 
case  of  Warner  and  Priesmeyer  was  called 
for  trial  he  was  absent  and  continued  to 
absent  himself.  This  is  the  force  of  the 
state's  testimony.  This  testimony,  standing 
alone,  would  authorize  the  legitimate  infer- 
ence that  the  defendant,  Naughton,  obtained 
this  money  from  Priesmeyer;  but  the  state 
Introduced  Priesmeyer  and  Warner  upon  the 
trial  of  this  case,  and  they  testified  and 
made  proof  of  the  allegations  in  the  indict- 
ment that  Naughton,  Warner,  and  Priesmey- 
er were  of  no  kin,  and  therefore  Naughton 
did  not,  as  charged  in  the  indictment,  stand 
in  the  relation  of  husband  and  wife,  parent 
or  grandparent,  child  or  grandchild,  brother 
or  sister,  by  consanguinity  or  affinity,  to  the 
said  Warner  and  Priesmeyer.  They  further 
positively  testified  that  they  did  not  give  to 
the  defendant  Naughton  the  five  $100  bills. 

If  it  is  the  contention  of  the  state  that 
Priesmeyer  or  Warner  gave  to  this  defend- 
ant the  money  that  he  gave  to  Weisman, 
then  the  state  is  put  in  the  awkward  attitude 
of  saying  that,  as  to  the  relationship  between 
the  defendant  and  Warner  and  Priesmeyer, 
these  witnesses  were  testifying  -truthfully; 
but,  as  to  the  fact  that  they  did  not  give 
this  money  to  Naughton,  they  are  testifying 
falsely.  In  view  of  the  testimony  of  Warner 
and  Priesmeyer  introduced  by  the  state,  the 
inference  is  equally  as  strong  that  the  de- 
fendant obtained  this  money  in  some  other 
way,  and  not  at  the  hands  of  either  Warner 
or  Priesmeyer.  In  fact,  the  examination  of 
this  defendant  before  the  grand  jury  indi- 
cates that  the  state  had  the  theory  that  the 
defendant  may  have  found  this  money  in 
the  city  ball,  where  it  had  been  dropped  or 
disposed  of  by  Warner  or  Priesmeyer  at  the 
time  of  their  arrest  Upon  the  essential  ele- 
ment of  the  offense  with  which  the  defend- 
ant Is  charged,  that  he  had  knowledge  or 
wag  informed  of  the  unlawful  and  corrupt 
agreement  between  Ascher  and  Warner  and 
Priesmeyer,  the  record  Is  absolutely  silent. 
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Not  a  word  is  shown  to  have  passed  be- 
tween Naughton,  Warner,  and  Priesmeyer, 
showing  or  tending  to  show  that  Naughton 
had  knowledge  or  was  informed  of  the  crime 
committed  by  Warner  and  Priesmeyer  prior 
to  the  time  that  Naughton  gave  the  money 
to  Weisman.  In  fact,  there  is  not  the  slight- 
est evidence,  so  far  as  is  disclosed  by  the 
record,  either  direct  or  circumstantial,  that 
Naughton  had  any  opportunity  to  talk  to 
Warner  and  Priesmeyer  concerning  the  cor- 
rupt agreement  entered  Into  by  them  with 
Ascher.  Before  Naughton  can  be  convicted 
of  being  accessory  to  the  crime  of  bribery 
as  charged  in  the  indictment,  it  must  be 
shown,  at  least  by  some  sort  of  substantial 
proof,  that  he  bad  some  knowledge  of  the 
unlawful  and  corrupt  agreement  between 
Warner,  Priesmeyer,  and  Ascher.  As  to  any 
proof  of  this  fact  the  record  is  as  barren  as 
is  the  desert  oi  Saharah  barren  of  plants 
and  trees.  Grant  it  that  Naughton  received 
the  $500  from  Priesmeyer  or  Warner,  or  ei- 
ther of  them,  does  this  fact,  without  any  ad- 
ditional proof,  authorize  the  Indulgence  of 
the  presumption  and  inference  that  he  had 
knowledge  or  information  of  the  unlawful 
and  corrupt  agreement  between  Warner, 
Priesmeyer,  and  Ascher,  and  that  this  money 
was  received  as  a  bribe?  We  are  of  the 
opinion  that  it  does  not  To  say  that  he  had 
knowledge  or  Information  of  this  corrupt 
agreement  and  the  receipt  by  Warner  and 
Priesmeyer  of  the  $500  as  a  bribe  would  be 
a  mere  conjecture  and  guess,  for  the  record 
upon  this  fatal  question  of  knowledge  or  In- 
formation on  the  part  of  the  defendant 
Naughton,  is  as  silent  as  the  grave.  It  does 
not  furnish  a  satisfactory  solution  of  this 
proposition,  nor  is  It  sufficient  to  supply  the 
defects  of  the  state's  testimony  upon  this 
question  to  say  that  the  defendant  should 
have  explained  his  possession  of  the  $500  in 
money.  Under  the  rule  as  applicable  to  the 
administration  of  the  criminal  laws  of  this 
state,  it  Is  Incumbent  upon  the  state  to  es- 
tablish by  substantial  evidence  every  es- 
sential element  of  the  crime  with  which  the 
party  is  charged,  and  under  the  provisions 
of  the  statute  prosecuting  officers  are  not 
even  permitted  to  refer  to  the  fact  that  the 
defendant  failed  to  testify,  and  no  Inference 
of  his  guilt  should  be  or  can  be  drawn  from 
such  failure. 

It  may  be  that  the  defendant  in  this  case 
is  guilty  of  the  offense  charged  in  the  indict- 
ment; but  if  we  are  longer  to  be  guided  by 
the  well-settled  rules  as  applicable  to  the 
administration  of  the  criminal  laws  of  this 
state,  be  cannot  be  convicted  except  upon 
substantial  evidence  establishing  every  vital 
and  essential  element  of  the  offense  with 
which  he  Is  charged.  It  is  easy  enough  to 
say,  "Oh,  well,  he  is  guilty,  and  all  this  is  a 
mere  technicality."  That  furnishes  no  war- 
rant or  justification  in  appellate  courts  ab- 
solutely Ignoring  all  precedent  and  well- 
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settled  rules  of  evidence.  Technical  rules  of 
law  and  evidence  as  well  have  universally 
been  recognized  by  the  most  learned  text- 
writers  and  the  ablest  courts  of  the  court  as 
being  absolutely  essential  to  the  proper  ad- 
ministration of  the  law.  "Law"  itself,  as  la 
defined  by  Mr.  Blackstone,  is  but  a  rule  of 
action  applicable  to  animate  and  Inanimate 
things. 

The  only  testimony  upon  the  question  as 
to  where  the  defendant  obtalned*this  money 
was  Introduced  by  the  state,  which  affirma- 
tively shows  that  he  did  not  receive  it  from 
either  Warner  or  Prlesmeyer.  As  to  his 
knowledge  or  information  as  to  any  corrupt 
agreement  between  Warner,  Prlesmeyer,  and 
Ascher,  and  the  receipt  of  this  money  as 
a  bribe,  as  before  stated,  there  Is  not  the 
slightest  evidence  tending  to  prove  such 
fact  Conceding  for  the  purposes  of  this 
case  that  the  indictment  charges  an  offense, 
manifestly  the  state  has  wholly  failed  to  es- 
tablish some  of  the  essential  elements  con- 
stituting such  offense. 

We  bave  given  expression  to  our  views 
upon  the  legal  propositions  as  disclosed  by 
the  record,  which  results  in  the  conclusion 
that  the  Judgment  of  the  trial  court  should 
be  reversed,  and  the  cause  remanded,  with 
directions  to  sustain  the  plea  in  abatement 
Interposed  by  the  defendant 

GANTT,  P.  J.,  concurs  in  the  opinion  on 
the  first  proposition,  and  expresses  no  opin- 
ion as  to  the  second.  BURGESS,  J.,  concurs 
In  the  opinion  as  rendered. 


STATE  v.  JACKSON. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Criminal  Law  (§  1065*)— Appeal— Mo- 
tion fob  New  Tbial— Waiver. 

After  a  verdict  of  guilty  and  in  due  time, 
defendant  filed  his  motion  for  a  new  trial,  and, 
while  the  motion  was  atill  pending,  he  was 
brought  before  the  court  for  sentence  and  was 
asked  if  he  had  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced.  Held,  that 
his  failure  to  call  the  court's  attention  to  the 
pending  motion  for  a  new  trial  did  not  waive 
such  motion,  the  court  being  presumed  to  know 
that  the  motion  was  pending,  as  well  as  the 
grounds  alleged,  and  the  rendering  of  judgment 
against  defendant  while  the  motion  was  pend- 
ing was  in  effect  a  sufficient  denial  of  such  mo- 
tion to  warrant  consideration  of  the  case  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2865;  Dec.  Dig.  |  1065.*] 

2.  Criminal  Law  (|  1088*)— Appeal— Rec- 
ord— Motion. 

Where  the  record  fails  to  show  that  defend- 
ant in  a  criminal  prosecution  moved  for  a  dis- 
charge on  the  ground  that  the  court  was  with- 
out jurisdiction  to  try  him  on  the  indictment, 
it  is  not  sufficient  that  the  bill  of  exceptions 
preserves  the  motion  and  recites  the  action  of 
the  court  upon  it  and  the  exceptions  of  the 
defendant  to  such  action ;  but  the  record  should 


contain  the  motions  filed  which  the  appellate 
court  is  called  upon  to  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  1088.*] 

8.  Indictment  and  Information  (f  43*) — 
Filing. 

An  indictment  returned  into  open  court, 
presented  to  the  court,  and  deposited  with  the 
clerk,  is  in  contemplation  of  law  filed,  and  the 
failure  of  the  clerk  to  indorse  thereon  the  fil- 
ing and  the  date  of  the  return  into  court  does 
not  authorize  the  discharge  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  |  43.*] 

4.  Fobgebt  (S  7*)— Natube  of  Instrument — 
Bank  Deposit  Slip. 

Under  Rev.  St.  1899,  i  2001  (Ann.  St. 
1906,  p.  1338),  providing  that  every  person  who 
shall  forge  any  bill  of  exchange,  or  other  evi- 
dence of  debt,  made  or  Issued  by  any  incorpor- 
ated bank  or  any  order  or  check  drawn  by  any 
such  incorporated  bank,  or  any  cashier  there- 
of, shall  be  guilty  of  forgery  in  the  second  de- 
gree, one  who  receives  a  deposit  slip  on  making 
a  deposit  in  a  bank  without  having  bis  deposit 
book  with  him,  and  who  subsequently  changes 
the  figures  on  the  deposit  slip,  increasing  the 
amount  of  the  deposit  noted  thereon,  is  guilty 
of  forgery. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent  Dig.  8!  8-15 ;  Dec.  Dig.  i  7.*] 

5.  Fobgebt  (*  29*)— Indictment— Facts  Ex- 
trinsic TO  IN8TBUMENT. 

An  indictment  charging  defendant  with  the 
forgery  of  "a  certain  evidence  of  debt,  common- 
ly known  as  the  deposit  slip  or  ticket,  on  the 
warmers'  Bank  of  Cameron,'  is  not  Insufficient 
for  failure  to  allege  any  extrinsic  matter  as  to 
the  value  or  effect  of  the  deposit  slip. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {}  77-81 ;  Dec.  Dig.  I  29.*] 

6.  Criminal  Law  (|  1186*)  —  Appeal  —  Re- 

YEBSAL 

Under  Rev.  St.  1899.  I  2534  (Ann.  St. 
1906,  p.  1508).  providing  that  no  variance  be- 
tween the  indictment  and  the  evidence  in  the 
name  or  description  of  any  matter  or  thins 
whatsoever  therein  named  or  described  shall 
be  deemed  grounds  for  an  acquittal  of  defend- 
ant, unless  the  trial  court  shall  find  that  such 
variance  is  material  to  the  merits  and  preju- 
dicial to  the  defense,  a  variance  in  a  prosecu- 
tion for  forgery  between  the  indictment  and  the 
proof  of  the  instrument  forged  will  not  be  con- 
sidered on  appeal,  where  the  trial  court  haa  not 
found  that  such  variance  is  material. 

[Ed.  Note.— For  other  cases,  Bee  Criminal 
Law,  Dec  Dig.  |  1186.*] 

7.  Fobgebt  (J  44*)  —  Sufficiency  of  Evi- 
dence—Execution of  Instbument. 

Evidence,  in  a  prosecution  for  forging  a 
bank  deposit  slip,  held  to  show  that  the  depos- 
it slip  set  out  in  the  indictment  was  signed  by 
an  officer  of  the  bank. 

[Ed.  Note.— For  other  cases,  see  Forgery. 
Cent.  Dig.  §§  117-121 ;  Dec.  Dig.  §  44.*] 

8.  Criminal  Law  (5  823*)— Instructions. 

In  a  prosecution  for  forgery,  an  instruc- 
tion that  it  is  not  necessary  to  prove  defendant 
guilty  by  the  testimony  of  witnesses  who  have 
seen  the  offense  committed,  but  his  guilt  may 
be  shown  by  proof  of  facts  and  circumstances 
from  which  it  may  be  reasonably  inferred,  while 
not  following  approved  precedents,  was  not  re- 
versible error  where  the  court  gave  other  in- 
structions as  to  the  nature  of  the  proof  neces- 
sary to  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  II  1992-1995,  3158;  Dec  Dig. 
I  823.*] 


•For  other  cases  sm  tame  topic  and  section  NUMBER  In  Dm.  £  Am.  Digs.  1807  to  data,  *  Reporter  Indexes 
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a  Fobgkkt  ({  44*)— Bvtdencb— SurrrciENCT. 

Evidence,  in  a  prosecution  for  forgery  com- 
mitted by  raising  the  amount  of  a  deposit  slip 
issued  by  a  bank  to  the  depositor  in  the  ab- 
sence of  his  passbook,  held  to  support  a  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Dec.  Dig.  {  44.*] 

Appeal  from  Circuit  Court,  Clay  County; 
Francis  H.  Trimble,  Judge. 

Noah  Jackson  was  convicted  of  forgery, 
and  appeals.  Affirmed. 

This  cause  is  now  pending  before  this  court 
upon  appeal  on  the  part  of  Noah  Jackson,  the 
defendant,  from  a  Judgment  of  the  Clay  coun- 
ty circuit  court  convicting  him  of  forgery  In 
the  second  degree. 

On  September  18,  1907,  the  grand  Jury  of 
Clinton  county  returned  In  open  court  an  In- 
dictment charging  defendant  with  forgery  In 
the  second  degree;  it  being  alleged  that  on 
May  1,  1907,  he  forged,  counterfeited,  and 
falsely  made  a  certain  evidence  of  debt,  com- 
monly known  as  a  deposit  slip  or  ticket,  on 
the  Farmers'  Bank  of  Cameron,  purporting 
to  have  been  made  and  Issued  by  said  bank 
for  the  sum  of  $19,000.  There  were  two 
counts  in  the  Indictment,  both  being  Identical, 
except  as  to  the  tenor  of  the  forged  instru- 
ment ;  one  charging  that  the  evidence  of  debt 
purported  to  be  signed  "C.  E.  Packard,  Cash- 
ier, De  Hart,"  and  the  other  purporting  to 
be  signed  **C.  E.  Packard,  Cashier,  D."  On 
the  2d  day  of  October,  1907,  defendant  filed 
an  application  for  change  of  venue  from  Clin- 
ton county,  charging  bias  and  prejudice  on 
the  part  of  the  inhabitants  of  that  and  all 
other  counties  in  the  Fifth  judicial  district 
Thereafter  said  application  and  petition  were 
considered,  and  the  change  awarded  to  Clay 
county,  and  tbe  cause  ordered  transferred, 
and  the  transcript  of  all  proceedings  certi- 
fied, which  was  accordingly  done.  There- 
after, to  wit,  February  25,  1908,  defendant 
was  duly  arraigned  and  entered  a  plea  of  not 
guilty.  June  8,  1908,  defendant  moved  for 
his  discharge,  alleging  that  neither  the  origi- 
nal Indictment  nor  the  transcript  disclosed 
the  Indorsement  of  the  clerk  thereon,  showing 
the  filing  of  the  Indictment  or  the  date  of  the 
filing.  This  motion  was  overruled,  and  de- 
fendant thereupon  demurred  to  the  Indict- 
ment, and  after  the  same  was  determined  ad- 
versely to  him  the  trial  proceeded  in  due 
form. 

Upon  tbe  trial  of  this  cause  tbe  evidence 
developed  upon  the  part  of  the  state  tended 
to  prove  that,  at  all  the  times  mentioned  In 
the  evidence,  the  Farmers'  Bank  of  Cameron 
was  a  banking  institution,  duly  organized  and 
incorporated,  and  doing  business  as  such  un- 
der and  by  virtue  of  the  laws  of  this  state. 
C  I.  Ford  was  president;  N.  S.  Goodrich, 
vice  president;  C.  E.  Packard,  cashier;  H. 
B.  Cooper,  assistant  cashier;  T.  W.  Parton, 
chief  bookkeeper;  and  Louis  De  Hart,  as- 
sistant bookkeeper.    For  several  years  de- 


fendant had  been  doing  business  with  this 
institution,  at  times  depositing  money  there- 
in, and  at  other  times  borrowing  therefrom; 
he  being,  at  the  date  of  the  commission  of  bis 
offense,  Indebted  thereto  in  the  sum  of  about 
$16,000.  On  the  8th  day  of  March,  1907,  de- 
fendant went  to  the  bank  about  tbe  noon 
hour,  and  at  that  time  Louis  De  Hart  and 
Mr.  Ford  were  present.  Said  De  Hart  was  at 
that  time  acting  as  receiving  teller,  and  was 
not  acquainted  with  defendant  When  de- 
fendant arrived  at  the  bank,  he  told  De 
Hart  that  he  wanted  to  deposit  $100.  De 
Hart  asked  him  to  whose  credit  the  deposit 
should  be  placed,  to  which  defendant  replied, 
"Noah  Jackson."  De  Hart  thereupon  Inquir- 
ed if  be  was  Noah  Jackson,  to  which  de- 
fendant answered  In  the  affirmative,  whereup- 
on he  produced  $100  In  currency,  and,  after 
the  same  had  been  counted  and  received  by 
De  Hart  be  asked  him  for  his  pass  or  deposit 
book,  and  defendant  said  that  he  did  not  have 
same  with  him.  De  Hart  thereupon  made  out 
a  deposit  ticket,  together  with  a  duplicate 
thereof,  and,  after  signing  said  duplicate  in 
the  name  of  the  cashier,  he  stamped  under 
the  name  of  Mr.  Packard,  "cashier,"  and  to 
Indicate  who  received  the  deposit  attached  ei- 
ther letter  "D,"  or  name  "De  Hart,"  and  de- 
livered same  to  defendant  The  deposit  tick- 
et so  delivered  to  defendant  was  of  the  char- 
acter commonly  used  by  banking  institutions 
for  that  purpose,  and  stated,  in  substance, 
that  defendant  had  deposited  in  tbe  Farm- 
ers' Bank  of  Cameron  for  his  account  $100  in 
currency.  Immediately  following  this  de- 
fendant went  to  a  trust  company  in  Cameron 
and  withdrew  therefrom  the  sum  of  $5,000. 
which  he  had  theretofore  deposited,  and  In 
company  with  another  party  went  to  Kan- 
sas, where  he  deposited  this  money  In  a  bank. 
About  May  1st  defendant  returned  to  Camer- 
on, and  a  part  of  bis  Indebtedness  being  then 
due,  he  was  notified  to  make  payment.  He 
accordingly  went  to  the  bank  and  gave  his 
note  In  settlement  of  that  portion  of  his  in- 
debtedness then  due.  In  a  few  days  there- 
after, to  wit,  about  May  1st,  defendant  again 
went  to  tbe  bank  and  asked  where  all  his 
money  had  gone,  saying  that  on  the  8th  of 
March  he  had  deposited  $19,000,  which  was 
more  than  enough  to  discharge  in  full  his  in- 
debtedness to  that  institution.  On  being  in- 
formed that  he  bad  made  deposit  of  no  such 
sum,  but,  to  the  contrary,  had  deposited  but 
$100,  he  contended  that  he  had  deposited 
$19,000,  and  had  the  bank's  deposit  slip  or 
receipt  disclosing  that  condition.  He  stead- 
fastly contended  that  this  amount  was  due 
him,  and  that  De  Hart  had  received  $19,000 
on  March  8th,  and  had  Issued  the  deposit  slip 
which  he  then  and  there  presented.  This 
ticket  disclosed  upon  its  face  a  deposit  of 
$11,000  in  currency  and  $8,000  In  gold.  De- 
fendant, upon  being  asked  where  be  had  got- 
ten this  money,  said  that  $5,000  of  the 
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amount  had  been  received  by  him  from  the 
trust  company.  Upon  being  asked  from  what 
source  he  had  received  the  rest,  he  said:  "I 
will  show  It  at  the  right  time.  Ton  would 
not  believe  me  If  I  would  tell  you."  He  again 
accused  said  De  Hart  of  receiving  the  $19,- 
000  and  Issuing  the  ticket  in  the  form  and 
for  the  amount  disclosed  by  the  ticket  De- 
fendant passed  the  ticket  around  among  vari- 
ous parties  to  convince  them  that  this  amount 
had  been  deposited  by  him.  The  ticket  had 
been  altered  by  prefixing  a  one  and  adding 
a  cipher  to  the  $100  In  currency,  making  same 
read  "$11,000"  instead  of  "$100."  The  item 
of  $8,000  In  gold  had  been  Inserted  Immedi- 
ately below  the  entry  of  $11,000.  The  evi- 
dence disclosed  that  these  alterations  were 
made  after  the  delivery  to  defendant  of  the 
deposit  ticket,  and  that  the  figures  thereto 
added  were  not  figures  made  by  De  Hart  or 
other  officers  of  the  bank. 

At  the  close  of  the  evidence  the  defendant 
requested  that  the  court  give  an  instruction 
to  the  Jury  In  the  nature  of  a  demurrer  to  the 
evidence,  directing  them  that  under  the  law 
and  the  evidence  they  would  find  the  defend- 
ant not  guilty.  This  Instruction  was  by  the 
court  refused,  to  which  action  and  ruling  of 
the  court  the  defendant  then  and  there  at 
the  time  excepted.  The  court  then  gave  In- 
structions to  the  jury  fully  covering  every 
phase  of  this  case  to  which  the  testimony  was 
applicable.  It  .Is  unnecessary  to  here  repro- 
duce the  Instructions  given  and  those  refus- 
ed. We  will  give  them  such  attention  as 
may  be  required  during  the  course  of  the 
opinion.  The  cause  being  submitted  to  the 
jury,  they  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged  in  the  second  count 
of  the  Indictment  -and  assessed  his  punish- 
ment at  a  term  of  five  years  in  the  "peniten- 
tiary. Timely  motions  for  new  trial  and  In 
arrest  of  judgment  were  filed  by  the  defend- 
ant and  by  the  court  taken  up  and  overruled. 
Sentence  and  judgment  followed  in  accord- 
ance with  the  verdict.  From  this  judgment 
the  defendant  prosecuted  his  appeal  to  this 
court,  and  the  record  is  now  before  us  for 
consideration. 

John  A.  Gross,  J.  M.  Sandusky,  R.  H. 
Musser,  Pross  T.  Cross,  and  William  Henry, 
for  appellant  Elliott  W.  Major,  Atty.  Gen., 
and  Chas.  Q.  Revelle,  Asst.  Atty.  Gen.,  for 
the  State. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  In  this  cause  presents  numerous 
assignments  of  error  as  a  basis  for  the  re- 
versal of  this  judgment  We  will  give  the 
complaints  made  by  the  appellant,  during  the 
course  of  the  opinion,  such  attention  as  their 
Importance  requires  and  merits. 

Preliminary  to  the  treatment  of  the  as- 
signments of  error  on  the  part  of  the  appel- 
lant It  to  well  that  the  suggestion  of  the 
learned  Attorney  General,  that  nothing  but 
the  record  proper  can  be  considered,  first  be 


disposed  of.  The  Insistence  upon  this  prop- 
osition Is  that  the  defendant  was  duly  sen- 
tenced and  Judgment  pronounced  before  his 
motion  for  new  trial  was  passed  upon,  and 
upon  this  state  of  the  record  It  Is  insisted 
that  when  the  defendant  was  asked,  in  the 
presence  of  his  counsel,  if  he  had  any  legal 
cause  to  show  why  judgment  should  not  be 
pronounced.  It  was  his  duty  to  call  the  court's 
attention  to  the  fact  that  his  motion  for  new 
trial  was  pending,  and,  falling  in  this,  he 
must  be  held  to  have  waived  the  same.  The 
record  In  this  cause  discloses  that  after  the 
return  of  the  verdict  finding  the  defendant 
guilty,  and  before  sentence  and  judgment  was 
rendered,  the  defendant  within  the  time 
prescribed  by  statute,  filed  his  motion  for 
new  trial.  Subsequent  to  the  filing  of  the 
motion  for  new  trial,  and  while  It  was  pend- 
ing, the  court  sentenced  and  entered  judg- 
ment against  the  defendant  and  afterwards 
formally  overruled  the  motion  for  a  new 
trial.  We  have  reached  the  conclusion  that 
the  Insistence  of  the  Attorney  General,  under 
the  provisions  of  the  statute,  cannot  be  main- 
tained. The  defendant  filed  his  motion  with- 
in the  statutory  period  after  the  return  of 
the  verdict  and  before  the  rendition  of  Judg- 
ment Hence  it  follows,  notwithstanding  the 
court  did  not  before  sentence  and  judgment 
overrule  the  motion  for  new  trial,  yet  the 
court  must  be  presumed  to  have  full  knowl- 
edge of  its  records  and  to  know  that  the  mo- 
tion for  new  trial  had  been  filed  and  was 
then  pending.  The  only  logical  conclusion 
that  can  be  reached  to  that  the  sentence  and 
judgment  rendered  against  the  defendant 
during  the  pendency  of  the  motion  for  new 
trial  was  in  effect  an  overruling  of  such  moe- 
tlon.  This  being  the  effect  <>'  the  sentence 
and  judgment  pending  the  motion  for  new 
trial,  and  then  subsequently  formally  overrul- 
ing such  motion,  we  are  of  the  opinion  that  the 
defendant  has  a  right  to  a  full  hearing  upon 
the  errors  assigned  In  his  motion  for  new 
trial.  Manifestly  there  was  no  necessity  for 
the  defendant  when  the  court  propounded 
the  question  to  him  as  to  whether  he  had 
anything  to  say  why  be  should  not  be  sen- 
tenced, to  state  that  his  motion  for  new  trial 
alleged  the  grounds  and  reasons  why  he 
should  not  be  sentenced,  for  presumptively 
the  court  must  be  held  to  have  had  knowledge 
of  the  fact  that  the  motion  for  new  trial  had 
been  filed  and  was  pending,  as  well  as  the 
grounds  alleged  In  it  We  repeat  that  the 
rendering  of  the  judgment  against  the  de- 
fendant while  the  motion  for  new  trial  was 
pending  was  In  effect  a  denial  of  such 
motion. 

The  disclosures  of  the  record  in  this  cause 
are  unlike  those  presented  in  the  cases  of 
State  v.  Prltchett  119  S.  W.  380,  and  State 
v.  Fraser,  119  S.  W.  889,  announced  at  the 
last  sitting  of  this  court  In  those  cases  the 
records  disclosed  that  after  the  return  of 
the  verdicts  judgments  were  entered  upon 
such  verdicts,  and  subsequent  to  sentence  and 


Digitized  by 


Mai  STATE  v. 

Judgment,  defendants  filed  their  motions  for 
new  trial.  In  other  words,  the  motions  for 
new  trial  were  not  filed  until  sentence  and 
Judgment  had  been  entered  against  the  de- 
fendants. Therefore  It  follows  that  those 
cases  were  controlled  by  the  provisions  of 
section  2689,  Rev.  St  1899  (Ann.  St.  1906, 
p.  1587),  which  expressly  provides  that  the 
motion  for  new  trial  shall  be  filed  before 
judgment  Is  rendered  In  the  cause,  and  this 
provision  of  the  statute  was  held,  In  the  cases 
to  which  we  have  made  reference,  to  be  man- 
datory. 

Directing  our  attention  to  the  complaints 
of  the  appellant: 

1.  It  Is  insisted  by  learned  counsel  for  ap- 
pellant that  the  court  committed  error  In 
overruling  the  motion  for  discharge  of  the 
defendant,  on  the  ground  that  the  court  was 
without  jurisdiction  to  try  him  on  the  Indict- 
ment before  the  court.  This  motion,  which 
It  is  insisted  should  have  been  sustained,  was 
predicated  upon  the  ground  that  the  clerk 
had  failed  to  indorse  on  the  indictment  the 
filing  and  the  date  thereof.  At  the  very 
threshold  of  the  consideration  of  this  mo- 
tion, we  find  that  the  record  proper  fails  to 
disclose  the  filing  of  any  such  motion  or 
any  ruling  of  the  court  thereon.  If  the  rules 
applicable  to-  motions  for  new  trial  and  in 
arrest  of  Judgment  are  applicable  to  motions 
of  this  character,  as  announced  In  Stark  v. 
Zehnder,  204  Mo.,  loc.  cit  449,  102  S.  W.  992, 
Pennowfsky  v.  Coerver,  205  Mo.,  loc.  cit  137, 
103  S.  W.  542,  and  cases  therein  cited,  then 
it  would  logically  follow  that  this  motion  is 
not  before  us  for  review.  While  it  is  true 
the  bill  of  exceptions  preserves  this  motion 
and  recites  the  action  of  the  court  upon  It, 
and  the  exceptions  of  the  defendant  to  such 
action,  yet,  as  has  repeatedly  been  held  by 
this  court,  this  Is  Insufficient  to  show  that  in 
fact  the  motion  was  filed.  When  we  come 
to  look  to  the  filing  of  a  motion  which  this 
court  Is  called  upon  to  review,  we  seek  the 
record  proper,  and  there  ascertain  if  the  mo- 
tion was  in  fact  filed,  and  as  to  whether  or 
not  the  court  took  any  action  upon  such  mo- 
tion. We  have  carefully  analyzed  this  rec- 
ord, and,  unless  we  have  overlooked  some  of 
the  recitations  In  the  record  proper,  it  ab- 
solutely falls  to  disclose  that  a  motion  of  this 
character  was  filed,  or  that  the  court  ever 
acted  upon  it ;  but,  aside  from  all  this,  there 
is  no  merit  In  this  motion.  The  record  in 
this  cause  discloses  that  on  the  13th  day  of 
the  September  term,  1907,  the  sheriff  of 
Clinton  county,  Mo.,  returned  into  open  court 
the  writ  commanding  him  to  summon  a  grand 
Jury,  duly  executed.  Some  of  those  served 
were  excused  and  others  summoned  in  their 
stead.  The  record  discloses  that  the  grand 
Jurors  summoned  as  heretofore  stated  appear- 
ed at  the  time  and  place  as  ordered  by  the 
court,  and  were  duly  impaneled,  sworn,  and 
charged  and  instructed  as  the  law  requires. 
The  court  appointed  W.  A.  White  as  fore- 
man of  said  body,  and  they  were  then  order- 


JACKSON.  69 

ed  by  the  court  to  retire  to  their  room  to 
consider  of  their  presentments  and  indict- 
ments. The  record  further  discloses  that  on 
the  18th  day  of  September  term,  1907,  the 
same  being  the  9th  day  of  the  regular  term 
of  said  court,  the  grand  Jurors  appeared  in 
open  court,  and  by  their  foreman,  in  the 
presence  of  his  fellows,  presented  and  made 
return  of  the  indictment  of  the  State  of 
Missouri  v.  Noah  Jackson,  forgery,  which 
said  indictment,  the  record  discloses,  was  by 
the  court  examined  and  found  indorsed  a 
true  bill  by  the  foreman  and  signed  by  the 
prosecuting  attorney,  which  said  Indictment 
was  ordered  filed  by  the  court  Then  follows 
In  the  record  a  copy  of  the  Indictment  as  re- 
turned by  the  grand  Jury*  into  court  and  Is 
the  indictment  as  is  shown  by  the  record  in 
this  cause  upon  which  the  defendant  was 
tried  and  convicted. 

In  State  v.  William  Orate,  68  Mo.  22,  this 
court,  speaking  through  Judge  Sherwood, 
first  refers  to  the  statute  that  indictments 
found  and  presentments  made  by  grand  Ju- 
ries shall  be  presented  by  their  foreman,  In 
their  presence,  to  the  court  and  shall  be 
filed  and  remain  as  records  of  such  court. 
Discussing  this  statute,  It  was  said  in  that 
case:  "It  is  out  of  the  power  of  the  clerk, 
by  his  remissness,  to  balk  the  action  of  the 
grand  Jury.  The  indictment  became  a  record 
of  the  court  when  returned  by  the  grand  Jury 
in  accordance  with  the  statutory  provision 
above  noted."  A  similar  rule  was  announced 
in  State  v.  Clark,  18  Mo.  432.  In  the  case 
last  cited  it  was  said  that  there  was  no  ne- 
cessity for  spreading  the  indictment  In  full 
upon  the  records  of  the  court  at  any  time, 
and  while  it  is  said  in  that  case  that  It  was 
the  duty  of  the  court  to  have  ordered  the 
clerk  to  Indorse  the  time  of  the  filing  of  the 
Indictment  In  court,  and  this  would  have 
placed  the  whole  matter  right  yet  it  was  ex- 
pressly ruled  that  there  was  no  ground  for 
sustaining  the  defendant's  motion  to  dismiss 
the  cause.  The  failure  of  the  clerk  to  in- 
dorse on  the  Indictment  the  filing  and  the 
date  of  the  return  of  such  indictment  into 
court  could  not  authorize  the  court  to  dis- 
charge the  defendant  In  Baker  v.  Henry, 
63  Mo.  517,  it  was  expressly  ruled  that  In 
contemplation  of  law  the  presentation  and 
delivery  of  the  paper  to  the  court  or  offlcer 
Is  the  filing  which  dates  from  its  receipt  by 
the  clerk  and  lodgment  In  his  office. 

When  this  indictment  was  returned  into 
open  court  presented  to  the  court,  and  depos- 
ited with  the  clerk,  it  was,  In  contemplation 
of  law,  filed.  The  Indorsement  by  the  clerk 
simply  furnishes  evidence  of  the  filing.  The 
entire  record  in  this  cause  discloses  that  the 
indictment  upon  which  the  defendant  was 
tried  was  the  one  returned  into  open  court  by 
the  grand  Jury  and  presented  to  the  court 
and  deposited  with  the  clerk  by  the  foreman 
of  the  grand  Jury.  This  was  fully  recognized 
by  the  defendant  himself.  He  executed  a 
bond  to  answer  the  Indictment  returned  Into 
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open  court  He  entered  bis  plea  of  not  guilty 
to  this  Indictment,  made  application  for  a 
change  of  venue,  and  the  transcript  of  the 
proceedings  from  the  circuit  court  of  Clinton 
county  to  that  of  Clay  county  shows  clearly 
that  It  was  the  Indictment  as  returned  Into 
open  court  by  the  grand  Jury  of  Clinton 
county.  While,  as  heretofore  Indicated,  the 
record  presented  in  this  cause  Is  Insuffi- 
cient to  authorize  a  review  of  the  action 
of  the  court  upon  such  motion,  bowerer,  we 
are  of  the  opinion  that  the  motion  as  pre- 
served in  the  bill  of  exceptions  is  without 
merit 

2.  This  brings  ns  to  the  consideration  of 
the  contention  upon*  which  counsel  for  appel- 
lant seem  to  chiefly  rely  for  a  reversal  of  this 
judgment;  that  is,  that  the  deposit  slip  or 
deposit  ticket  issued  by  the  Farmers'  Bank 
of  Cameron,  Mo.,  designated  In  the  Indict- 
ment Is  not  the  subject  of  forgery.  To  fully 
appreciate  this  proposition  It  Is  perhaps  well 
to  reproduce  the  challenge  to  the  sufficiency 
of  this  indictment  as  contained  in  the  brief 
Hr  learned  counsel  for  appellant  Counsel 
make  the  inquiry:  "Is  the  indictment  good 
in  this  case?"  Then  assert:  "It  charges  the 
•defendant  with  having  forged  a  certain  evi- 
dence of  debt  commonly  known  as  a  'de- 
posit slip,'  *  *  *  or  'deposit  ticket*  on 
the  Farmers'  Bank  of  Cameron,  Mo.,  and  un- 
dertakes to  set  out  in  the  indictment  the 
alleged  forged  instrument  in  hsec  verba, 
without  a  single  averment  of  any  extrinsic 
matter,  which  could  give  the  Instrument  al- 
leged to  have  been  forged  any  force  or  effect 
beyond  what  appears  on  its  face.  The  de- 
posit slip  has  no  legal  validity  and  affects  no 
legal  rights  so  as  to  Injure  another,  which 
should  appear  from  the  indictment  charging 
the  offense,  that  such  was  its  legal  character, 
either  by  the  instrument  Itself  or  by  mat- 
ter aliunde  which  will  show  It  to  be  of  that 
character.  The  indictment  falls  to  comply 
with  this  rule."  It  is  further  Insisted  upon 
this  proposition  that  a  deposit  slip  or  de- 
posit ticket  as  alleged  In  the  indictment,  Is 
not  such  an  evidence  of  debt  as  comes  with- 
in the  term  "or  other  evidence  of  debt"  as 
used  in  the  statute  defining  this  offense. 
This  Indictment  Is  predicated  upon  the  provi- 
sions of  section  2001  (Ann.  St.  1900.  p.  1338), 
which  provides:  "Every  person  who  shall 
forge  or  counterfeit,  or  falsely  make  or  alter, 
or  cause  to  procure  to  be  forged,  counterfeit- 
ed or  falsely  made  or  altered:  FlrBt,  any 
promissory  note,  bill  of  exchange,  draft 
check,  certificate  of  deposit,  or  other  evidence 
of  debt  being  or  purporting  to  be  made  or  Is- 
sued by  any  bank  incorporated  under  the 
laws  of  this  state,  or  of  any  other  state,  ter- 
ritory, government  or  country;  or,  second, 
any  order  or  check  being  or  purporting  to  be 
drawn  on  any  such  Incorporated  bank,  or 
any  cashier  thereof,  by  any  other  person, 
company  or  corporation,  shall,  upon  convic- 
tion, be  adjudged  guilty  of  forgery  in  the 
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second  degree."  It  will  be  observed  that 
this  section  of  the  statute  specifically  desig- 
nates certain  Instruments  which  are  the  sub- 
ject of  forgery — that  is  to  say,  promissory 
notes,  bills  of  exchange,  drafts,  checks,  cer- 
tificates of  deposit — and  then  concludes  "or 
other  evidence  of  debt  being'  or  purporting  to 
be  made  or  issued  by  any  bank  incorporated 
under  the  laws  of  this  state,  or  of  any  other 
state,"  etc.  The  contention  of  learned  coun- 
sel for  appellant  is  that  the  deposit  slip  or  de- 
posit ticket  as  alleged  in  the  Indictment,  is 
not  such  an  evidence  of  debt  as  is  contem- 
plated by  the  provisions  of  the  section  of  the 
statute  indicated,  which  would  subject  the 
persons  forging,  altering,  or  counterfeiting 
such  slips  or  tickets  to  the  charge  of  forgery 
under  the  provisions  of  that  section. 

After  a  most  careful  consideration  of  all 
the  authorities  applicable  to  this  proposition, 
we  are  unable  to  give  our  assent  to  this 
Insistence.  Our  attention  upon  this  proposi- 
tion is  directed  by  counsel  for  appellant  to 
the  cases  of  State  v.  Schucbmann,  133  Mo. 
Ill,  33  S.  W.  35,  34  S.  W.  842,  and  State  v. 
Krueger,  134  Mo.  262,  35  S.  W.  004.  In  tbe 
Scbuchmann  Case  it  was  held  that  the  term 
"other  buildings,"  as  used  In  Rev.  St.  1880, 
S  3520,  making  it  burglary  for  any  person 
to  break  and  enter  any  shop,  store,  booth, 
tent  warehouse,  or  other  building,  etc.. 
means  a  building  of  like  kind  of  those  enu- 
merated, and  does  not  therefore  embrace  a 
chicken-bouse  building.  The  same  princi- 
ple was  announced  in  the  Krueger  Case.  Tbe 
deposit  slip  or  ticket,  as  alleged  In  the  indict- 
ment is  substantially  an  acknowledgment 
that  so  much  money  was  deposited  by  tbe 
defendant  to  his  credit  In  the  Farmers'  Bank 
of  Cameron.  In  the  Indictment  It  is  charged 
that  the  Farmers'  Bank'  of  Cameron  Issued 
this  deposit  slip  or  ticket  and  that  it  was  an 
evidence  of  debt,  and  in  our  opinion  it  does 
not  Infringe  upon  the  rule  aB  announced  in 
the  cases  to  which  our  attention  has  been 
called.  It  may  be  that  a  chicken-house  build- 
ing is  not  of  like  kind  to  a  shop,  store,  booth, 
tent,  or  warehouse;  but  the  statute  now  un- 
der discussion  enumerates  promissory  notes, 
bills  of  exchange,  checks,  drafts,  and  certifi- 
cates of  deposit,  and  In  our  opinion  the  de- 
posit slip  or  ticket  alleged  In  the  Indictment 
in  this  case  Is  at  least  a  like  kind  to  a  cer- 
tificate of  deposit  designated  in  the  statute. 
It  will  certainly  not  be  contended  that  it 
must  be  Identical  with  the  kinds  of  evidences 
of  debt  as  enumerated,  for  the  Schucbmann 
Case  only  requires  that  it  shall  be  of  like 
kind.  A  certificate  of  deposit  and  the  deposit 
slip  or  ticket,  as  alleged  In  tbe  indictment, 
are  used  for  the  same  purpose — of  indicat- 
ing to  the  depositor  to  whom  the  slip  is  de- 
livered that  so  much  money  is  deposited  In 
the  bank  that  issues  the  paper.  Tbe  certifi- 
cate of  deposit  it  Is  true,  is  more  formal ; 
yet,  so  far  as  Indicating  that  the  money  of 
the  depositor  has  been  placed  in  the  bank,  It 
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does  not  do  It  more  effectively  than  the  de- 
posit slip  alleged  In  the  indictment,  which  la 
daily  used  by  hundreds  and  thousands  of 
•anks  In  this  country  in  the  transaction  of 
Their  business.  That  the  deposit  slip,  as  al- 
leged in  the  indictment,  which,  in  substance, 
simply  states  that  the  defendant  deposited  so 
much  money  in  the  bank,  Is  an  evidence  of 
debt,  we  think  it  is  too  plain  for  discussion. 
It  certainly  will  not  be  seriously  contended 
that.  In  a  dispute  between  the  bank  and  a  de- 
positor as  to  the  amount  of  a  deposit,  this 
deposit  slip  or  ticket  would  not  be  of  the 
most  highly  important  evidence  in  settling 
a  controversy  between  the  depositor  and  the 
lank  as  to  the  amount  of  money  deposited. 
The  very  purpose  of  the  issuance  by  the  bank 
of  a  deposit  slip  and  its  delivery  to  the  de- 
positor is  to  furnish  evidence  to  him  that  he 
has  deposited  in  the  bank  the  amount  of 
money  designated  in  such  deposit  slip. 
While  it  may  be  true  that  this  deposit  slip 
is  not  a  negotiable  instrument,  yet  Its  non- 
negotiability  falls  far  short  of  in  any  way 
destroying  or  affecting  the  element  of  evi- 
dence of  debt  manifested  upon  the  face  of 
such  deposit  slip. 

La  the  civil  case  of  Union  Mills  First  Na- 
tional Bank  v.  Clark,  134  N.  Y.  868,  82  N.  B. 
38, 17  I*  R.  A  680,  a  case  cited  by  appellant, 
Judge  Parker  fully  recognized  that  a  deposit 
slip  is  an  evidence  of  debt.  He  says:  "The 
use  of  a  deposit  slip  Is  well  understood.  It 
constitutes  an  acknowledgment  that  the 
amount  of  money  named  therein  as  been  re- 
ceived." It  is  true  that  in  the  usual  and  or- 
dinary course  of  banking  these  deposit  slips 
are  not  used  with  the  view  of  paying  money 
upon  the  presentation  of  the  slip  to  the  bank, 
for  it  may  be,  as  Is  said  by  Judge  Parker 
in  the  case  last  cited,  that  all  or  nearly  all 
of  the  money  may  be  checked  out  at  the 
moment  of  making  the  deposit  slip ;  but  it  is, 
as  is  held  in  that  case,  an  evidence  of  debt. 
In  other  words,  an  acknowledgment  that  the 
amount  of  money  named  therein  hns  been 
received.  It  may  be  conceded  that  a  deposit 
slip  would  not  furnish  the  basis  of  a  cause 
of  action  similar  to  a  promissory  note,  yet 
that  fact  would  in  no  way  affect  the  ques- 
tion as  to  whether  or  not  it  was  an  evidence 
of  debt;  but,  as  Judge  Parker  says,  in  a 
dispute  between  the  bank  and  depositor  as 
to  the  amount  of  deposit.  It  would  become 
important  as  evidence.  Take  the  facts  as 
applicable  to  this  proposition  in  the  case  at 
bar.  If  this  defendant  had  instituted  suit 
against  the  Farmers'  Bank  of  Cameron  to 
recover  $19,000  for  money  had  and  received, 
which  appeared  upon  the  face  of  this  slip,  is 
there  any  doubt  but  what  upon  the  trial  of 
that  case,  when  the  plaintiff  offered  in  evi- 
dence this  deposit  slip,  the  signature  of  the 
cashier  being  acknowledged  as  genuine,  that 
would  not  make  out  a  prima  facie  case  of 
indebtedness  on  the  part  of  the  bank  to  the 
plaintiff?  There  can  be  none.  The  deposit 


slip  would  clearly  be  admissible  in  evidence, 
and  in  fact,  in  the  absence  of  any  showing  to 
the  contrary  that  the  money  was  had  and 
received  or  had  not  been  drawn  out  on 
checks  or  otherwise,  it  would  authorize  a 
recovery  for  the  $19,000.  Hence  it  logically 
follows  that  it  is  an  evidence  of  debt  If  it 
was  not,  and  was  a  mere  worthless  piece  of 
paper,  It  would  be  inadmissible  in  evidence. 

In  Hotchklss  v.  Mosher,  48  N.  T.  478,  It 
was  held  that  the  certificate  was  an  acknowl- 
edgment of  so  much  money  deposited  with 
the  bank.  "It  was  of  the  same  force  and  ef- 
fect as  a  receipt  for  money,"  and  It  was  said 
In  that  case  that  "a  simple  certificate  like 
the  one  In  question  Is  not  the  basis  of  an 
action  like  a  promise  in  writing,  but  would 
be  evidence,  like  a  receipt,  to  raise  an  Im- 
plied promise  to  pay  in  an  action  for  mon- 
ey bad  and  received."  Manifestly  that  case 
treated  the  certificate  as  an  evidence  of  debt ; 
otherwise  it  would  not  have  been  admissible 
in  evidence. 

Our  attention  is  also  directed  by  counsel  for 
appellant  to  the  case  of  Bank  v.  Bank  of  Kan- 
sas City,  Mo.,  102  Mo.  App.  357,  76  S.  W.  489. 
Manifestly  that  case  furnishes  no  support  to 
the  contention  that  a  deposit  slip  does  not  con- 
stitute any  evidence  of  debt  On  the  contrary, 
when  the  case  Is  fully  read,  It  indicates  very 
clearly  that  the  court  construes  a  duplicate 
deposit  slip,  which  is  always  handed  to  the 
depositor,  as  an  evidence  of  the  transaction ; 
In  other  words,  as  evidence  of  the  amount  of 
money  deposited  in  the  bank.  In  discussing 
that  case,  Judge  Ellison  said:  "The  'deposit 
slip'  made  out  at  the  time  by  the  cashier  In 
Shlnn's  presence  said  nothing  of  the  deposit 
being  for  any  purpose.  Such  slip  or  ticket  is 
said  to  be  'a  note  to  help  the  memory.' 
Morse  on  Banking,  §  290.  The  cashier  stated 
that  he  gave  Shlnn  a  duplicate.  Shlnn  does 
not  deny  this.  It  must  in  reason  be  true,  for 
the  deposit  was  not  put  on  a  passbook,  and 
It  seems  out  of  accord  with  business  princi- 
ples that  Shlnn  would  have  left  the  bank 
without  taking  with  him  any  evidence  of  the 
transaction."  Clearly  that  court  fully  rec- 
ognized the  usual  methods  In  transacting 
business  with  banks,  as  well  as  the  force  and 
effect  of  a  duplicate  slip  which  is  given  to  the 
depositor;  and  the  court,  upon  the  facts 
developed  at  the  trial,  reached  the  conclu- 
sion that  the  bank  must  have  given  Shlnn  a 
duplicate  deposit  slip,  for  it  was  said  that 
this  deposit  was  not  put  on  a  passbook,  and 
It  would  be  out  of  accord  with  business  prin- 
ciples for  Shlnn  to  have  left  the  bank  with- 
out taking  with  him  any  evidence  of  the 
transaction.  This  case,  as  well  as  numerous 
other  cases,  clearly  Indicates  that,  when  it  is 
said  that  a  deposit  slip  or  deposit  ticket  is 
said  to  be  a  note  to  help  the  memory,  it  has 
reference  to  the  deposit  slip  or  ticket  retained 
by  the  bank;  but  the  duplicate  deposit  slip 
which  is  banded  to  the  depositor  is  issued  to- 
him  as  an  evidence  of  the  amount  of  his  de- 
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posit,  and  while  it  Is  true  that,  In  a  contest 
between  the  depositor  and  the  bank  for  mon- 
ey had  and  received,  this  slip  would  not  be 
conclusive  evidence  of  the  liability  of  the 
bank,  and  would  be  susceptible  of  explana- 
tion that  the-  amount  of  the  deposit  as  evi- 
denced by  such  deposit  slip  had  been  drawn 
out  of  the  bank  by  check  or  otherwise,  this 
by  no  means  changes  the  nature  and  charac- 
ter of  such  duplicate  deposit  slip  or  lessens 
its  force  and  effect  as  an  acknowledgment 
that  so  much  money  has  been  deposited  in  the 
bank  by  the  depositor. 

Our  attention  is  also  directed  to  the  case 
of  Welslnger  v.  Bank,  10  Lea  (Tenn.)  330. 
An  examination  of  that  case  demonstrates 
very  clearly  that  It  has  no  application  to  the 
facts  In  the  case  at  bar.  There  the  son  of 
the  party  making  the  deposit  signed  a  deposit 
slip  to  be  deposited  with  the  bank.  The  bank 
did  not  undertake  to  issue  any  certificate  or 
duplicate  deposit  slip  to  the  depositor.  Hence 
it  was  ruled  in  that  case  that  the  deposit 
slip  as  signed  by  the  young  man  making  the 
deposit  for  his  father  was  merely  a  memo- 
randum to  guide  the  bank  in  making  the  en- 
tries In  the  book;  in  other  words,  a  note  to 
help  the  memory.  The  facts  In  that  case  are 
widely  different  to  the  case  at  bar,  where  the 
bank  issued  a  duplicate  deposit  slip ;  nor  for 
the  purpose  of  helping  the  memory  of  the 
cashier  of  the  bank  in  making  entries,  for 
this  duplicate  deposit  slip  passes  out  of  the 
hands  of  the  bank  and  Is  issued  to  the  deposi- 
tor, and  is  Issued  but  for  one  purpose — that 
Is,  to  furnish  to  the  depositor  evidence  of  the 
amount  of  money  he  has  deposited  with  the 
bank — and,  unless  such  money  deposited  is 
drawn  out  by  the  depositor  by  check  or  oth- 
erwise, the  depositor  is  entitled  to  recover 
such  money  In  an  action  for  money  had  and 
received,  upon  the  Introduction  of  his  de- 
posit slip,  which  prima  fade  shows  that  he 
has  that  amount  of  money  deposited  in  said 
bank. 

In  Long,  Executrix,  v.  Straus  et  al.,  107 
Ind.  94,  6  N.  B.  123,  7  N.  E.  763,  57  Am.  Rep. 
87,  it  was  expressly  ruled  that  an  action 
might  be  maintained  upon  a  receipt  In  this 
form:  "Received  of  Joseph  S.  Long  sixteen 
hundred  dollars,  on  deposit,  In  national  cur- 
rency. [Signed]  Straus  Bros."  In  the  discus- 
sion of  the  propositions  involved  In  that  case, 
the  court  very  clearly  said  that :  "The  deposit 
of  money  is  a  transaction  well  known  to  the 
law,  and  It  Is  one  out  of  which  well-defined 
legal  rights  emerge.  Chief  among  these 
rights  Is  that  of  the  depositor  to  receive  his 
own  again,  and  a  correlative  of  this  right  Is 
the  Implied  promise  of  the  person  who  re- 
ceives money  on  deposit  to  return  It  to  the 
depositor.  *  •  *  It  would  shock  every 
one's  sense  of  justice  to  affirm  that  a  deposit- 
or could  not  get  back  his  money  unless  there 
is  an  express  promise  to  return  it  to  him; 
but  this  cannot  be  affirmed  without  doing  vio- 
lence to  the  settled  principles  of  jurispru- 
dence." Again,  It  is  said  by  the  Court  of  Ap- 


peals of  New  York  that  "money  on  deposit 
means  ex  vl  termini,  money  placed  where  the 
owner  can  command  it  at  any  time."  Curtis 
v.  Leavltt,  15  N.  Y.  9.  See  page  265. 

We  stop  here  to  inquire,  if  the  deposit  slip 
or  ticket,  as  alleged  in  the  indictment,  was 
not  Issued  and  delivered  to  the  defendant  for 
the  purpose  of  furnishing  him  evidence  as  to 
how  much  money  the  bank  owed  him  by  rea- 
son of  such  deposit,  then  what  was  the  ne- 
cessity of  issuing  it  at  all?  Unless  these  de- 
posit slips,  which  are  in  such  common  use  by 
all  the  banks  over  the  country,  are  issued  for 
the  purpose  of  furnishing  evidence  of  the  in- 
debtedness of  the  bank  by  reason  of  such  de- 
posit slips,  then  clearly  they  should  be  treat- 
ed as  mere  worthless  paper.  If  the  deposit 
slip  or  ticket,  as  alleged  In  the  indictment, 
is  not  to  be  construed  as  an  evidence  of  debt, 
and  it  is  to  be  held  that  depositors  indiscrim- 
inately may  make  a  deposit  of  $50  in  a  bank, 
add  a  cipher  to  it,  and  make  it  $500,  or  make 
a  deposit  of  $500,  add  a  cipher,  and  make  it 
$5,000,  with  the  privilege  of  entering  the 
courts  of  the  country  contesting  for  the  re- 
covery of  the  amount  In  the  altered  instru- 
ment with  the  bank  for  money  had  and  re- 
ceived, without  subjecting  themselves  to  a 
criminal  prosecution,  then  we  confess  that 
the  banks  doing  business  In  this  state  would 
have  very  little  or  no  protection  against  the 
perpetration  of  such  frauds,  and  would  be 
compelled  to  cease  the  long-established  meth- 
od of  doing  business  by  the  Issuance  of  depos- 
it slips  to  depositors.  To  so  hold  would  be 
but  an  Invitation  to  the  criminal  classes  of 
our  population  to  unjustly  seek  the  money 
and  property  of  the  business  Institutions  of 
the  country,  as  well  as  a  humiliation  to  the 
lawmaking  power  of  this  great  common- 
wealth In  falling  to  provide  that  administer- 
ing of  proper  punishment  for  the  perpetration 
of  frauds  of  this  character. 

Giving  attention  to  the  other  complaint 
challenging  the  validity  of  the  indictment  in 
this  cause — that  Is,  "that  the  deposit  slip  has 
no  legal  validity  and  affects  no  legal  rights  so 
as  to  injure  another" — as  applicable  to  this 
subject,  as  was  said  in  State  v.  Shorpless,  212 
Mo.,  loc.  cit  194,  195,  111  S.  W.  74:  "It 
is  fundamental  that  one  of  the  essential  ele- 
ments of  this  crime  is  the  intent  to  defraud, 
and  it  is  only  essential  that  the  instrument 
to  be  the  subject  of  forgery  should  be  of  some 
apparent  legal  efficacy  for  Injury  to  another. 
On  the  other  hand,  instruments  which  upon 
their  face  are  utterly  valueless  and  have  no 
binding  force  or  effect  for  any  purpose  of 
harm,  liability  to  injury  to  any  one,  cannot  be 
the  subject  of  forgery.  This  rule  is  fully  rec- 
ognized both  at  common  law  and  In  the  high- 
est courts  of  the  several  states  of  the  Union. 
State  v.  Cordray,  200  Mo.  29,  98  8.  W.  1 ; 
Colson  v.  Com.,  110  Ky.  233,  61  8.  W.  46; 
King  v.  State,  43  Pla.,  loc  cit.  218,  219,  31 
South.  254 ;  19  Cyc  1370,  and  cases  cited  in 
note  94." 

In  People  v.  Tomllnaon,  35  CaX  603,  the 
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object  and  purposes  of  the  statute  against 
forgeries  were  very  clearly  and  tersely  stated. 
It  was  said:  "The  purpose  of  the  statute 
against  forgeries  is  to  protect  society  against 
fabrication,  falsification,  and  the  uttering, 
publishing,  and  passing  of  forged  Instru- 
ments, which,  if  genuine,  would  establish  or 
defeat  some  claim,  Impose  some  duty,  or 
create  some  liability,  or  work  some  prejudice 
In  law  to  another  in  his  rights  of  person  or 
property.  Hence,  without  much  conflict,  if 
any,  It  has  been  held  from  the  outset  that  the 
indictment  must  show  that  the  Instrument  In 
question  can  be  made  available  in  law  to 
work  the  Intended  fraud  or  Injury-" 

Applying  the  rules  of  law  as  Indicated  In 
the  cases  last  cited,  we  are  of  the  opinion 
that  the  charge  in  the  Indictment  in  the 
case  at  bar  fully  meets  all  the  requirements 
of  the  rules  announced  in  those  cases.  We 
have  heretofore  fully  discussed  the  nature 
and  character  of  the  deposit  slip,  as  well  as 
Its  force  and  effect.  The  Indictment  charges 
that  this  deposit  slip  was  an  evidence  of  debt, 
and  the  deposit  slip  was  embraced  in  the  In- 
dictment, and  shows  upon  its  face  Its  legal 
efficacy,  and  clearly  furnishes  evidence  of  the 
rights  and  claims  of  the  depositor  to  whom 
such  duplicate  slip  was  Issued.  This  deposit 
slip  manifestly  purports  upon  its  face  to  be 
good  and  valid  for  the  purposes  for  which  it 
was  Intended,  and  which  might  operate  to 
the  prejudice  of  the  rights  of  another.  Hence 
there  was  no  necessity  for  any  allegation  In 
the  Indictment  of  any  extrinsic  matter  to 
give  the  Instrument  alleged  to  have  been  forg- 
ed any  force  and  effect  beyond  what  appears 
on  its  face.  The  Instrument  speaks  for  Itself, 
and  clearly  shows  that  It  Is  such  an  Instru- 
ment as  Is  susceptible  of  affecting  legal  rights 
bo  as  to  Injure  another.  Hence  It  follows  that 
upon  this  complaint  the  ruling  must  be  ad- 
verse to  the  appellant 

It  Is  not  out  of  place  to  direct  attention  to 
some  of  the  cases  in  this  state  as  indicative 
of  the  views  of  this  court  upon  the  subject 
of  the  offense  of  forgery.  While  in  the  case 
of  State  Gullette,  121  Mo.  447,  26  S.  W. 
354,  the  offense  of  forgery  charged  -was  un- 
der a  different  provision  of  the  statute,  yet 
the  views  of  the  court  as  expressed  In  that 
case  Indicate  very  clearly  that  this  court  is 
not  disposed  to  "quibble"  about  the  name  of 
the  Instrument  charged  to  have  been  forged. 
It  was  there  said:  "It  was  unnecessary  that 
the  order  In  question,  If  genuine,  should 
have  been  addressed  to  any  person  by  name. 
This  ruling  has  passed  Into  precedent  Peo- 
ple v.  Krummer,  4  Parker,  Cr.  R.  (N.  T.) 
217.  Nor  was  it  necessary  that  the  Instru- 
ment employed  with  Intent  to  defraud  should 
be  entitled  In  strictness  to  bear  the  title  or 
appellation  of  a  bill  of  exchange  or  of  a 
promissory  note.  There  need  be  no  formal- 
ity about  It  nor  need  it  be  designated  by 
any  certain  name.  Any  Instrument  or  writ- 
ing being,  or  purporting  to  be,  the  act  of  an- 
other, by  which  any  pecuniary  demand  or 


obligation  shall  be,  or  purport  to  be,  trans- 
ferred, created,  Increased,  discharged,  or 
diminished,  or  by  which  any  rights  or  prop- 
erty whatsoever  shall  be,  or  purport  to  be, 
transferred,  etc.,  if  made  with  Intent  to  de- 
fraud, Is  amply  sufficient  to  come  within  the 
penal  prohibitions  of  the  statute.  The 
question  is  whether,  upon  Its  face,  it  [the 
writing]  will  have  the  effect  to  defraud  those 
who  may  act  upon  It  as  genuine,  or  the  per- 
son In  whose  name  It  Is  forged.'  *  •  * 
And  It  does  not  lie  In  the  mouth  of  the  for- 
ger to  claim  Immunity  for  his  crime  because, 
if  the  man  he  Imposed  upon  bad  been  vigil- 
ant he  would  not  have  been  deceived." 

In  the  case  of  State  v.  Bades,  68  Mo.  150, 
30  Am.  Rep.  780,  the  forgery  charged  was 
that  defendant  forged  a  certificate  of  indebt- 
edness of  the  city  of  Kansas.  It  was  In- 
sisted In  that  case,  as  In  the  case  at  bar,  that 
the  Instrument  set  out  in  the  indictment  waa 
not  such  as  can  be  the  subject  of  forgery,, 
because  the  charter  of  the  city  of  Kansas 
does  not  confer  on  the  mayor  and  common 
council  the  power  to  Issue  the  same.  In 
treating  of  that  proposition  this  court  speak- 
ing through  Judge  Norton,  said:  "Upon  a 
statute  of  New  York,  similar  to  our  own, 
which  came  before  the  court  for  construc- 
tion' In  the  case  of  People  v.  Krummer,  4 
Parker  Cr.  R.  217,  It  was  held  that:  'We 
are  never  called  upon  to  determine  whether 
In  legal  construction  the  false  Instrument  or 
writing  Is  an  Instrument  of  a  particular 
name  or  character.  It  Is  a  matter  of  per- 
fect Indifference  whether  It  possesses  or  not 
the  legal  requisites  of  a  bill  of  exchange,  or 
an  order  for  the  payment  of  money  or  the 
delivery  of  property.  The  question  is  wheth- 
er, on  its  face,  It  will  have  the  effect  to  de- 
fraud those  who  may  act  on  it  as  genuine, 
or  the  person  whose  name  is  forged.  It  Is 
not  essential  that  the  person.  In  whose  name 
It  purports  to  be  made,  should  have  the  legal 
capacity  to  make  It  nor  that  the  person  to- 
whom  it  Is  directed  be  bound  to  act  upon  It 
as  genuine,  or  have  a  remedy  over.  Though 
all  the  parties  to  a  bill  of  exchange  are  pure- 
ly fictitious,  If  it  be  passed  as  genuine.  It  Is 
regarded  by  the  law  as  forgery.  The  law 
looks  only  to  the  falsity  of  the  Instrument  and 
the  fraudulent  use  of  It  as  genuine.' "  Also, 
in  the  case  of  State  v.  Kattlemann,  35  Mo. 
105,  It  was  expressly  ruled  by  this  court  that: 
"Altering  the  date  of  a  receipt  from  the  11th 
of  April  to  the  1st  of  April,  If  done  fraudu- 
lently— that  Is,  If  done  to  prejudice  the  rights 
of  another — and  the  more  easily  or  success- 
fully to  enable  the  party  altering  It  to  ob- 
tain a  double  credit  for  money  paid,  Is  a 
material  alteration,  and  sufficient  to  con- 
stitute the  offense  of  forgery." 

Now,  we  repeat,  that  while  the  cases  last 
cited  were  predicated  upon  provisions  of  the 
statute  unlike  the  one  In  the  case  at  bar, 
yet  applying  the  reasoning  In  those  cases 
to  the  character  of  the  Instrument  In  the- 
case  now  before  us,  it  may  well  be  said  that 
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if  the  instrument  as  set  out  in  the  indict- 
ment is  an  evidence  of  debt,  it  is  a  matter 
of  little  concern  as  to  what  you  call  that  in- 
strument— whether  a  "certificate  of  deposit," 
a  "deposit  slip,"  or  a  "deposit  ticket" — the 
question  is  as  to  whether  or  not  such  instru- 
ment purports  on  its  face  to  be  good  and 
valid  for  the  purposes  for  which  it  was  in- 
tended and  which  may  operate  to  the  prej- 
udice of  the  rights  of  another.  That  the 
deposit  slip  or  ticket,  as  alleged  in  the  In- 
dictment, Is  an  evidence  of  debt  as  contem- 
plated by  the  provisions  of  the  statute  upon 
which  this  indictment  is  predicated,  and  is 
the  subject  of  forgery,  we  have  no  doubt. 
In  our  opinion  the  provisions  of  this  statute 
are  broad  enough  to  embrace  every  character 
of  paper  Issued  by  the  banks  designated  in 
the  statute  which  furnish  evidence  to  those 
persons  dealing  with  the  banks  of  the 
amount  of  any  indebtedness  due  them.  We 
Are  unwilling  to  say  that  the  deposit  slip 
or  ticket  alleged  in  the  indictment,  the  is- 
suance of  which  by  the  bank  was  but  fol- 
lowing one  of  the  most  common  and  usual 
methods  of  transacting  business  by  the  bank 
with  depositors,  is  not,  in  contemplation  of 
that  statute,  evidence  of  debt.  The  ruling 
upon  this  proposition  must  be  adverse  to  the 
contention  of  the  learned  counsel  for  appel- 
lant. 

3.  It  Is  next  Insisted  that  there  Is  a  fatal 
variance  between  the  deposit  slip  or  deposit 
ticket  alleged  in  the  indictment  and  the  evi- 
dence offered  in  proof  thereof  by  the  state. 
It  is  sufficient  to  say  that  the  law  applicable 
to  this  proposition  is  well  settled.  Section 
2534,  Rev.  St  1899  (Ann.  St  1908,  p.  1508), 
provides  that:  "Whenever  •  •  *  there 
shall  appear  to  be  any  variance  between  the 
statement  in  the  indictment  or  Information 
and  the  evidence  offered  in  proof  thereof 
*  *  *  in  the  name  or  description  of  any 
matter  or  thing  whatsoever  therein  named 
or  described,  *  •  •  such  variance  shall 
not  be  deemed  grounds  for  an  acquittal  of 
the  defendant  unless  the  court  before  which 
the  trial  shall  be  had  shall  find  that  such 
variance  is  material  to  the  merits  of  the  case 
and  prejudicial  to  the  defence  of  the  defend- 
ant" In  State  v.  Carragln,  210  Mo.  351, 
100  S.  W.  553,  16  L.  R.  A.  (N.  S.)  561,  it  was 
Insisted  that  there  was  a  fatal  variance  be- 
tween the  Instrument  described  in  the  infor- 
mation and  the  note  offered  in  evidence. 
The  information  In  that  case  did  not  allege 
and  set  out  in  Its  description  of  the  forged 
instrument  the  indorsement  of  the  defendant 
Carragln  thereon;  but  the  note  offered  in 
evidence  had  the  indorsement  of  the  defend- 
ant the  maker  of  the  note,  on  it  It  was 
expressly  ruled  In  that  case  that  the  circuit 
court  failed  to  find  that  there  was  any  ma- 
terial variance;  hence  the  omission  In  the 
information  of  the  genuine  Indorsement  of 
the  defendant  furnished  no  ground  for  the 
reversal  of  the  judgment  It  was  also  held 
in  that  case  that  the  mere  omission  of  the 


genuine  Indorsement  of  the  defendant  on  the 
note  did  not  constitute  reversible  error.  Nu- 
merous other  cases  by  this  court  have  made 
similar  rulings,  and  in  the  comparatively 
recent  case  of  State  v.  Sharpless,  212  Mo., 
loc.  clt  202,  111  S.  W.  69,  the  rule  as  an- 
nounced In  the  case  of  State  v.  Carragln, 
supra,  was  unqualifiedly  approved. 

4.  This  brings  us  to  the  consideration  of 
the  insistence  on  the  part  of  counsel  for  ap- 
pellant that  the  testimony  as  developed  upon 
the  trial  of  this  case  did  not  tend  to  prove 
that  the  deposit  slip  set  out  in  the  Indictment 
was  signed  at  all  by  any  officer  of  the  bank. 
We  shall  not  undertake  to  reproduce  all  of 
the  testimony  applicable  to  this  proposition; 
but  It  is  sufficient  to  say  that  we  have  read 
In  detail  the  evidence  of  the  witnesses  testi- 
fying as  to  the  deposit  slip  and  signatures 
as  alleged  in  the  indictment  and  In  our  opin- 
ion the  testimony  very  clearly  tended  to 
prove  that  the  deposit  slip  alleged  in  the  in- 
dictment and  which  was  presented  by  the  de- 
fendant as  genuine,  was  signed  by  the  cash- 
ier, Packard,  with  the  addition  "De  Hart" 
or  "D,"  one  of  the  two.  Mr.  Ford,  the  presi- 
dent of  the  bank,  in  testifying  as  to  what 
De  Hart  did,  substantially  stated  that  a  de- 
posit slip  of  $100  was  made  out  which  re- 
cited: "Farmers'  Bank  of  Cameron  Noah 
Jackson  has  deposited  $100" — and  he  signed 
"C.  E.  Packard,  Cashier,  by  'De  Hart'  or  *D,' 
one  of  the  two,  and  placed  it  on  file,  and  he 
made  a  duplicate  of  the  same  and  stamped 
it  with  a  rubber  stamp,  'duplicate,'  and  hand- 
ed it  to  Mr.  Jackson,  and  he  took  it  and 
went  on."  Mr.  De  Hart  testified  to  Jackson 
coming  to  the  bank  and  presenting  this  du- 
plicate slip.  On  cross-examination  he  said 
that,  of  course,  it  looked  like  his  handwrit- 
ing. He  admitted  that  It  was  his  hndwrit- 
lng.  Then  he  fully  testified  In  detail  to  the 
changes  and  alterations  in  that  duplicate 
slip.  Finally,  In  testifying  about  this  slip, 
in  answer  to  the  question,  "What  Is  your  best 
judgment  now,  or  have  you  any  judgment  as 
to  whether  that  was  the  slip  you  wrote  out 
and  handed  to  him,  or  the  one  wrote  by 
some  one  else?"  he  answered,  "Why,  my  best 
judgment  was  that  it  was  the  one  I  handed 
him."  The  Inquiry  was  further  made  by 
questions  propounded,  "That  Is  your  best 
judgment?  A.  Yes,  sir.  Q.  And  it  was 
in  your  handwriting?  A.  Yes,  sir."  N.  S. 
Goodrich  testified  that  when  Jackson  pre- 
sented the  altered  slip,  De  Hart  in  conversa- 
tion with  Jackson,  stated  the  following: 
"Well,  De  Hart  said  be  made  out  that  ticket 
for  $100  and  no  more."  De  Hart  was  then 
talking  to  Jackson  about  the  altered  slip  that 
he  brought  to  the  bank.  This  1b  a  sufficient 
reference  to  the  testimony  of  the  witnesses. 
That  the  testimony,  as  indicated,  clearly 
shows  that  the  slip,  as  presented  to  the  bank 
by  the  defendant  and  as  alleged  in  the  Indict- 
ment was  signed  "O.  E.  Packard,  Cashier, 
De  Hart  or  D.,"  is,  in  our  opinion,  too  plain 
for  discussion. 
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5.  This  leads  as  to  the  consideration  of  the 
instructions  given  by  the  court.  We  have 
carefully  analyzed  such  instructions,  and  find 
that  they  fully  covered  every  phase  of  this 
case  to  which  the  testimony  was  applicable. 
They  required  the  Jury  to  find  every  essen- 
tial element  necessary  to  constitute  the  of- 
fense with  which  the  defendant  was  charged. 
The  court,  by  instruction  No.  3,  fully  Inform- 
ed the  jury  that  the  defendant  was  presumed 
to  be  Innocent,  and  that  It  devolved  upon  the 
state  to  prove  his  guilt  beyond  a  reasonable 
doubt,  and  unless  the  state  established  his 
guilt  as  charged  In  the  indictment,  to  their 
satisfaction  beyond  a  reasonable  doubt,  they 
should  give  the  defendant  the  benefit  of  such 
doubt  and  return  a  verdict  of  not  guilty. 
In  addition  to  this  Instruction,  the  court,  up- 
on behalf  of  the  defendant,  repeated  this  in- 
formation to  the  jury,  and  emphasized  It  by 
saying  that  it  was  not  enough  In  a  criminal 
case,  to  Justify  a  verdict  of  guilty,  that  there 
may  be  a  strong  suspicion  or  even  a  strong 
probability  of  the  guilt  of  defendant;  but 
the  law  requires  proof  so  clear  and  satis- 
factory as  to  leave  no  reasonable  doubt  of 
defendant's  guilt 

Complaint  is  particularly  made  of  Instruc- 
tion No.  4.  This  Instruction  was  as  follows : 
The  jury  are  Instructed  that  it  Is  not  nec- 
essary to  prove  that  defendant  is  guilty  by 
the  testimony  of  witnesses  who  may  have 
seen  the  offense  committed.  His  guilt  may 
be  shown  by  proof  of  facts  and  circumstances 
from  which  it  may  be  reasonably  and  satis- 
factorily inferred."  While,  perhaps,  It  may 
be  said  that  it  would  have  been  more  ap- 
propriate to  have  followed  approved  prece- 
dents respecting  Instructions  upon  this  sub- 
ject, yet  manifestly  there  was  no  reversible 
error  in  the  giving  of  that  instruction,  par- 
ticularly so  when  taken  In  connection  with 
the  clear  instructions  of  the  court  as  to  the 
nature  and  character  of  the  proof  necessary 
to  warrant  a  conviction  In  the  cause. 

Complaint  Is  made  by  the  defendant  upon 
the  action  of  the  court  In  refusing  Instruc- 
tions requested  by  the  defendant,  marked  A, 
B,  C,  D,  and  B.  We  deem  it  unnecessary 
to  reproduce  those  instructions.  They  have 
been  carefully  analyzed  and  considered.  In 
our  opinion  they  are  fully  covered  by  the 
instructions  given  by  the  court  at  the  re- 
quest of  counsel  for  tie  state  and  those  given 
at  the  request  of  the  defendant.  We  repeat, 
the  instructions  as  given  fully  covered  every 
subject  connected  with  the  offense  charged  to 
which  the  testimony  was  applicable.  There 
was  no  such  substantial  error  In  the  giving 
or  refusing  of  instructions  sufficient  to  au- 
thorize this  court  In  reversing  this  Judgment 

6.  We  have  fully  indicated  our  views  upon 
the  controlling  legal  propositions  disclosed 
by  the  record.  The  testimony  developed  up- 
on the  trial  is  fully  Indicated  in  the  state- 
ment of  this  cause.  It  was  fully  sufficient  to 
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support  the  verdict  as  returned  by  the  jury. 
The  defendant  at  the  close  of  the  state's 
evidence,  declined  to  introduce  any  evidence 
whatever.  He  was  content  with  relying  up- 
on the  insufficiency  of  the  state's  showing 
made  upon  the  trial.  There  was  no  effort 
on  the  part  of  the  defendant  to  Introduce  any 
witnesses  whose  testimony  would  in  any  way 
tend  to  support  the  claim  that  $11,000  In  cur- 
rency and  $8,000  In  gold,  as  indicated  by 
the  deposit  slip,  had  been  deposited  in  the 
Cameron  Bank.  The  evidence  as  Introduced 
by  the  state  clearly  furnished  such  a  substan- 
tial showing  as  authorized  a  submission 
of  the  cause  to  the  jury,  and  while,  as  pro- 
vided by  statute,  no  improper  Inference 
should  be  drawn  as  to  the  guilt  of  the  de- 
fendant by  reason  of  his  failure  to  testify, 
It  Is  significant  that  a  deposit  having  been 
made  of  $11,000  In  currency  and  $8,000  in 
gold,  there  was  not  some  one  other  than  the 
defendant  who  could  give  some  explanation 
as  to  the  possession  of  this  amount  of  money 
by  the  defendant  at  that  time,  and  as  to 
where  or  from  whom  such  money  was  ob- 
tained. However,  It  Is  unnecessary  to  dis- 
cuss that  phase  of  the  case.  As  heretofore 
stated,  the  testimony  as  Introduced  by  the 
state  fully  supports  the  verdict.  In  fact, 
we  are  unable  to  comprehend  how  the  Jury 
could  have  reached  any  other  conclusion  un- 
der the  facts  as  developed  In  this  cause. 

Finding  no  reversible  error,  the  Judgment 
of  the  trial  court  should  be  affirmed,  and  It 
is  so  ordered.  All  concur. 


STATE  v.  DEVORSS. 

(Supreme  Court  of  Missouri.  Division  No.  2. 
June  8,  1909.) 

1.  Criminal  Law  (|  1144*)  —  Appeal  —  Re- 
view—Presumptions — Motion  fob  Contin- 
uance. 

Where  it  does  not  appear  on  appeal  on 
what  grounds  a  motion  for  a  continuance  on  ac- 
count of  an  absent  witness  was  overruled,  it 
must  be  presumed  that  the  ruling  was  correct 
and  for  good  and  sufficient  reasons. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3022 ;  Dec.  Dig.  §  1144.*] 

2.  Criminal  Law  (§  1144*)  — Appeal  — Re- 
view—Burden  of  Showing  Error—  Mo- 
tion fob  Continuance. 

The  burden  is  on  appellant,  complaining  of 
the  action  of  the  court  in  overruling  a  motion 
for  continnance  on  account  of  an  absent  wit- 
ness, to  prove  that  the  ruling  was  incorrect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3022;  Dec.  Dig.  g  1144.*] 

3.  Criminal  Law  ({  1151*)— Appeal—  Dis- 
cretion of  Court— -Continuance— Absent 
Witness. 

In  passing  on  a  motion  for  a  continuance 
on  account  of  the  absence  of  a  witness,  the  dis- 
cretion of  the  court  will  not  be  interfered  with 
unless  it  be  made  to  appear  that  such  discre- 
tion has  been  unwisely  exercised. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8046;  Dec.  Dig.  f  1151.*] 
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4.  Criminal  Law  (J  594*)— Continuance— 
Absent  Witness— Ebbob  Not  Shows  in 
Overbuying  Motion. 

On  a  motion  for  a  continuance  on  account 
of  an  absent  witness,  which  was  overruled,  it 
appeared  that  the  case  had  been  continued  once 
on  account  of  the  illness  of  defendant's  attor- 
neys, and  again  on  account  of  the  illness  of  the 
same  witness.  Besides,  according  to  the  affida- 
vit therefor,  the  facts  to  which  f>»  w)trr>«c 
would  testify  were  merely  to  contradict  the 
prosecutrix,  though  no  foundation  lor  uer  im- 
peachment had  been  laid,  and  the  statement  in 
the  affidavit  as  to  diligence  was  too  general  and 
insufficient.  II eld,  that  error  as  to  the  ruling 
was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1321 ;  Dec  Dig.  §  594.*} 

6.  Witnesses  (8  388*)  —  Impeachment  of 
Pbosecutrix  in  Rape  Case— Necessity  of 
Latino  Foundation  Therefor. 

In  order  that  the  prosecutrix  may  not  be 
taken  by  surprise  and  be  unprepared  to  meet  the 
issue,  in  a  prosecution  for  rape,  a  foundation 
should  be  laid  for  her  impeachment,  calling  her 
attention  to  the  time  and  place  when  and  where 
she  made  alleged  contradictory  statements,  as 
she  is  not  a  party  and  has  no  pecuniary  or  per- 
sonal interest  in  the  case,  and,  like  any  other 
witness,  can  only  be  impeached  by  first  laying  a 
foundation  therefor. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1233;  Dec.  Dig.  8  888.*] 

6.  Criminal  Law  (8  603*)— Continuance- 
Absent  Witness— Insufficiency  of  Affi- 
davit—Statement as  to  Diligence. 

A  statement  in  an  affidavit  for  a  continu- 
ance on  account  of  an  absent  witness,  that  de- 
fendant had  '*used  all  the  diligence  in  his  power 
in  endeavoring  to  locate  said  absent  witness,"  is 
too  general  and  insufficient. 

[Ed.  Note. —For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1359;  Dec  Dig.  $  603.*] 

7.  Rape  (8  40*)— Child  Under  Age  of  Con- 
sent—Evidence of  Rape  by  Anotheb. 

In  a  prosecution  for  rape  of  a  child  under 
the  age  of  consent,  defendant's  act  was  a  crime 
under  the  statute  (Rev.  St  1899,  8  1837  [Ann. 
St.  1906,  p.  1271]),  whether  or  not  she  had  been 
simllnrly  treated  by  others,  and  evidence  that 
she  had  been  raped  by  another  was  properly  ex- 
cluded as  utterly  immaterial. 

[Ed.  Note.— For  other  cases,  see  Rape.  Cent. 
Dig.  8  57 ;  Dec.  Dig.  8  40.*] 

8.  Rape  (8  51*)— Child  Under  Age  of  Con- 
sent —  Evidence  of  Penetration  —  Suffi- 
ciency. 

Under  Rev.  St  1899,  8  2633  (Ann.  St.  1906, 
p.  1565),  providing  that  ,rproof  of  actual  pene- 
tration into  the  body  shall  be  sufficient  to  sus- 
tain an  indictment  for  rape,"  it  was  not  neces- 
sary to  show  that  defendant  forcibly  ravished 

Erc-secutrix  if  she  was  under  the  age  of  consent ; 
ut,  if  he  had  sexual  intercourse  with  ber,  as 
her  testimony  showed,  that  was  sufficient  proof 
of  penetration. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  8  73 ;  Dec.  Dig.  8  51.*] 

9.  Rape  (8  51*)— Evidence  of  Penetration 
—Showing  by  Facts  and  Circumstances. 

Penetration  can  be  shown  by  facts  and  cir- 
cumstances, if  sufficient 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  8  73;  Dec.  Dig.  8  51.*] 

10.  Criminal  Law  (8  741*)— Trial— Weight 
of  Testimony — Question  for  Jury. 

The  weight  of  testimony  Is  for  the  jury. 
TEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1713;  Dec  Dig.  8  741.*] 


11.  Rape  (8  51*)— Evidence  of  Penetration 

— Sufficiency. 

In  a  prosecution  for  rape  of  child  under  the 
age  of  consent  evidence  to  prove  penetration 
held  sufficient 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  8  73;  Dec  Dig.  8  51.*] 

12.  Criminal  Law  (8  829*)— Instructions — 
Refusal  of  Request  —  Instruction  Al- 
ready Given. 

No  error  can  be  predicated  on  the  refusal 
of  instruction  covering  the  same  ground  as 
one  already  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  2011 ;  Dec  Dig.  8  829.*] 

13.  Criminal  Law  (8  747*)  —  Conflicting 
Evidence— Question  fob  Juby. 

Where  the  evidence  is  conflicting,  its  weight 
is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1714 ;  Dec  Dig.  8  747.*J 

14.  Criminal  Law  (8  1160*)— Appeal— Re- 
view— Questions  of  Fact. 

A  verdict  on  conflicting  evidence,  having 
been  approved  by  the  trial  court  who  heard  the 
witnesses  testify,  and  doubtless  knew  a  number 
Of  the  jury,  will  not  be  disturbed  on  appeal  in 

Sassing  on  an  instruction  in  the  nature  of  a 
emurrer  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3084;  Dec.  Dig.  8  1160.*] 

Appeal  from  Circuit  Court,  Holt  County; 
Wm.  C.  Ellison,  Judge. 

Russell  Devorss  was  convicted  of  carnal- 
ly knowing  a  female  child  under  the  age  of 
14,  and  he  appeals.  Affirmed. 

John  W.  Stokes  and  T.  C.  Dungan,  for  ap- 
pellant Elliott  W.  Major,  Atty.  Gen.,  aud 
Jas.  T.  Blair,  Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Under  an  information  fil- 
ed by  the  prosecuting  attorney  of  Holt  coun- 
ty, charging  the  defendant  with  the  crime 
of  carnally  knowing  one  Armlnda  Vendever, 
a  female  child  under  the  age  of  14  years,  he 
was,  at  the  April  term,  1908,  of  the  circuit 
court  of  said  county,  convicted  of  said  of- 
fense, and  his  punishment  assessed  by  the 
Jury  at  Ave  years  in  the  penitentiary.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judg- 
ment were  duly  filed  by  the  defendant,  and 
overruled  by  the  court.  It  having  been  ad- 
mitted at  the  trial  by  counsel  for  the  state 
that  the  defendant  was  a  minor,  under  IS 
years  of  age,  at  the  time  of  the  commission 
of  the  alleged  offense,  the  court  ordered  him 
committed  to  the  Missouri  Training  School 
for  Boys  for  a  period  of  five  years.  The  de- 
fendant appealed. 

The  evidence  for  the  state  tended  to  prove 
that  the  prosecuting  witness,  at  the  time  of 
the  commission  of  the  offense  charged,  was 
but  13  years  of  age.  She  testified  that  on 
her  way  home  from  school  in  October,  1906, 
she  was  accosted  on  the  public  road  by  de- 
fendant, who  emerged  from  some  bushes  on 
the  roadside,  that  he  made  an  indecent  pro- 
posal to  her,  and  then  seized  and  threw  her 
down,  and  bad  intercourse  with  her.  She 
did  not  tell  of  her  misfortune  until  the  fol- 
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lowing  May,  at  which  time,  according  to  her 
mother's  testimony,  she  "began  to  show." 
Defendant  testified  In  his  own  behalf  that  he 
was  15  years  of  age  on  the  21st  day  of  Au- 
gust preceding  the  trial.  In  April,  1908.  He 
denied  haying  had  sexual  Intercourse  with 
the  girl  at  any  time  or  place. 

The  first  point  presented  for  our  considera- 
tion by  this  appeal  relates  to  the  action  of 
the  court  in  overruling  defendant's  motion 
for  a  continuance  on  account  of  the  absence 
of  a  witness,  one  Elzey  Baker,  whose  testi- 
mony was  alleged  to  be  material.  Defendant 
Insists  that  the  court  erred  in  overruling 
said  motion.  It  does  not  appear  upon  what 
ground  or  grounds  the  motion  was  overruled, 
and  the  presumption  must  therefore  be  In- 
dulged that  the  ruling  was  correct,  and  for 
good  and  sufficient  reasons,  and  the  burden 
Is  upon  defendant  to  prove  the  contrary.  In 
passing  upon  a  motion  of  this  character,  the 
court  has  a  large  discretion,  the  exercise  of 
which  will  not  be  interfered  with  unless  it 
be  made  to  appear  that  such  discretion  has 
been  unwisely  exercised.  State  v.  Hesterly, 
182  Mo.  16,  81  S.  W.  624,  103  Am.  St  Rep. 
634;  State  v.  Dettmer,  124  Mo.  426,  27  S. 
W.  1117;  State  v.  Banks,  118  Mo.  117,  23  S. 
W.  1079.  The  case  has  been  continued  once 
on  account  of  the  Illness  of  one  of  defend- 
ant's attorneys,  and  again  on  account  of  the 
absence  of  this  same  witness,  Baker.  Be- 
sides, according  to  the  affidavit  for  continu- 
ance, the  facts  to  which  the  absent  witness 
would  testify,  if  present,  or  If  his  deposition 
could  be  obtained,  were  merely  such  as 
might  be  used  for  the  purpose  of  contradict- 
ing the  prosecuting  witness,  although  no 
foundation  for  her  impeachment  bad  been 
laid  by  calling  her  attention  to  the  time  and 
place  when  and  where  she  made  the  alleged 
contradictory  statements.  This  should  have 
been-  done,  in  order  that  she  might  not  be 
taken  by  surprise  and  be  unprepared  to  meet 
the  Issue.  The  prosecuting  witness  in  this 
case  Is  not  a  party  to  the  prosecution,  and 
has  no  pecuniary  or  personal  interest  in  it. 
and  she,  like  any  other  witness  for  the  state, 
could  only  be  Impeached  by  first  laying  a 
foundation  therefor.  State  v.  Fitzgerald,  130 
Mo.  407,  82  S.  W.  1113.  Moreover,  the  state- 
ment in  the  affidavit  that  the  defendant  had 
"used  all  the  diligence  In  his  power  in  en- 
deavoring to  locate  said  absent  witness"  is 
too  general  and  insufficient.  It  should  nave 
stated  all  the  facts,  in  order  that  the  court 
might  be  in  a  position  to  Judge  as  to  whether 
due  diligence  were  used. 

It  Is  next  contended  for  the  defendant  that 
"the  court  erred  in  excluding  evidence  of- 
fered by  defendant,  on  cross-examination,  of 
the  conversations  had  and  statements  made 
by  the  prosecutrix  with  and  to  Mrs.  Peter 
Baker,  the  mother  of  the  absent  witness.  El- 
xey  Baker,  concerning  prosecutrix's  conduct 
and  relations  with  Elzey  Baker  and  others, 
and  concerning  the  acts  or  Innocence  of  de- 


fendant" This,  evidently,  has  reference  to 
a  question  put  to  the  prosecuting  witness, 
upon  her  cross-examination,  and  which,  upon 
objection  by  counsel  for  the  state,  the  court 
did  not  permit  her  to  answer.  The  question 
was:  "I  will  get  you  to  state,  Mlnda,  if 
about  the  time  you  speak  of  meeting  Russell 
In  the  road  there,  if  you  didn't  meet  a  Baker 
boy  down  there,  In  the  brush,  near  the  same 
place."  Upon  objection  made,  counsel  for 
the  defendant  explained  that  his  object  was 
to  show  that  the  prosecuting  witness,  about 
the  time  of  the  commission  of  the  alleged  of- 
fense, was  Intimate  with  Baker.  As  stated, 
the  court  sustained  the  state's  objection.  It 
is  utterly  immaterial,  under  the  statute, 
whether  Baker  or  any  other  man  had  been 
guilty  of  raping  the  prosecuting  witness. 
Such  fact  would  in  no  way  Justify  or  ex- 
cuse the  conduct  of  the  defendant  The 
child  being  under  14  years  of  age,  his  act 
was  a  crime  under  the  statute  (section  1837, 
Rev.  St.  1899  [Ann.  St  1906,  p.  1271]),  re- 
gardless of  whether  she  had  been  similarly 
treated  by  others. 

It  is  insisted  that  there  was  a  failure  of 
proof,  in  that  there  was  no  proof  of  penetra- 
tion, in  the  absence  of  which  there  can  be 
no  rape.  Section  2633,  Rev.  St  1899  (Ann. 
St.  1906,  p.  1565),  provides  that:  "Proof  of 
actual  penetration  Into  the  body  shall  be 
sufficient  to  sustain  an  indictment  for  rape." 
The  prosecuting  witness  testified:  That  she 
was  going  home  from  school  when  the  de- 
fendant came  out  from  some  bushes  on  the 
side  of  the  road,  and  said  to  her.  "Let  me 
have  some";  that  he  grabbed  hold  of  her, 
threw  her  down,  pulled  up  her  clothes,  lay 
down  on  top  of  her,  and  had  Intercourse 
with  her.  The  question  then  Is:  Was  this 
evidence  sufficient  to  show  sexual  penetra- 
tion? We  think  so,  and  the  Jury  so  found, 
or,  at  least  such  Is  the  effect  of  their  ver- 
dict To  fasten  guilt  upon  the  defendant,  it 
was  not  necessary  to  prove  that  he  forcibly 
ravished  Armlnda  Vandever,  if  she  was  un- 
der 14  years  of  age  at  the  time;  but  if  he 
had  sexual  intercourse  with  her,  as  her  tes- 
timony shows  he  had,  that  was  sufficient 
That  penetration  may  be  shown  by  facts  and 
circumstances  in  evidence,  If  sufficient  there 
can  be  no  question.  People  v.  Howard,  143 
Cal.  316,  76  Pac  1116.  For  instance,  if  a 
child  be  born  of  an  unlawful  connection,  and, 
in  a  prosecution  against  Its  father  for  rape, 
the  female  testify  that  the  child  was  born 
of  that  connection,  penetration  would  be 
shown  by  that  fact  Now,  if  the  prosecuting 
witness  had  only  testified  that  the  defendant 
had  Intercourse  with  her,  and  her  testimony 
stopped  at  that  we  concede  there  would  be 
failure  of  proof  as  to  penetration;  but  when 
we  consider  the  facts  testified  to  by  her,  we 
can  come  to  no  other  conclusion  than  that 
sexual  penetration  actually  occurred.  She 
meant  nothing  else  by  the  use  of  the  word 
"Intercourse,"  and  her  testimony  could  have 
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reference  to  nothing  else.  In  Hardtke  v. 
State,  67  Wis.  558,  30  N.  W.  723,  relied  upon 
by  the  defendant,  the  evidence  not  only  fail- 
ed to  show  that  the  defendant  In  that  case 
was  guilty,  but  really  showed  that  he  was 
not  Not  so  with  the  case  at  bar.  In  which, 
if  the  testimony  of  the  prosecuting  witness 
be  taken  narratively,  and  not  disconnectedly 
and  the  word  "intercourse"  be  taken  and 
viewed  in  part  with  all  the  facts  testified  to 
by  her,  it  must  be  conceded  that  the  Jury 
might  well  have  come  to  the  conclusion  that 
sexual  penetration  bad  actually  occurred, 
notwithstanding  the  testimony  of  the  defend- 
ant that  he  had  never  had  sexual  intercourse 
with  her.  The  weight  of  the  testimony  was 
for  the  Jury.  In  State  v.  Marcks,  140  Mo. 
656,  41  S.  W.  973,  43  S.  W.  1096.  it  is  said: 
"In  a  rape  case,  If  the  defendant  testifies 
and  denies  the  rape,  and  the  prosecution 
stands  atone,  unsupported  and  uncorroborat- 
ed, as  in  this  case,  there  is  no  such  equipoise 
of  oath  against  each  as  will  overthrow  a 
conviction,  and  the  prosecution  will  not  on 
that  account  fail  for  want  of  sufficient  evi- 
dence." The  same  rule  is  announced  in 
State  v.  Dusenberry,  112  Mo.  277,  20  S.  W. 
461.  We  are  unwilling  to  say  that  there 
was  not  sufficient  evidence  to  take  the  case 
to  the  Jury,  or  that  the  verdict  was  unauthor- 
ized by  the  evidence. 

A  further  contention  Is  that  the  court  err- 
ed in  refusing  instruction  No.  2  asked  by  the 
defendant.  This  Instruction  Is  a  substantial 
rescript  of  Instruction  No.  1,  given  in  behalf 
of  the  defendant,  and  no  error  was  commit- 
ted in  refusing  it  It  is  not  error  to  refuse 
an  instruction  covering  the  same  ground  as 
by  one  already  given. 

Defendant  asked,  and  the  court  refused 
to  give,  an  Instruction  In  the  nature  of  a 
demurrer  to  the  evidence,  and  In  so  doing 
the  defendant  Insists  the  court  erred.  For 
reasons  already  given,  we  are  of  opinion  that 
there  was  no  error  in  refusing  this  instruc- 
tion. The  evidence,  It  is  true,  was  conflict- 
ing; but  its  weight  was  for  the  considera- 
tion of  the  Jury,  who  believed  the  story  of 
the  girl  rather  than  that  of  the  boy.  The 
verdict  was  approved  by  the  court,  who 
heard  the  witnesses  testify,  and  doubtless 
knew  a  number  of  the  Jury,  and  under  the 
circumstances  we  are  not  Inclined  to  Inter- 
fere, and  must  decline  to  do  so. 

The  Judgment  is  affirmed.  AH  concur. 


KREHMEYER  v.  ST.  LOUIS  TRANSIT 
CO.  et  al. 

(Supreme  Court  of  Missouri.  May  22,  1909. 
Rehearing  Denied  June  8,  1909.) 

1.  Negligence  (§  138*)— Contributory  Neg- 
ligence—Application or  Humanitablan 
Doctrine. 

A  plaintiff  suing  for  a  negligent  personal 
injury,  who  requests  an  instruction  submit- 
ting the  issue  of  defendant's  negligence  in  fail- 


ing to  exercise  ordinary  care  after  the  discov- 
ery of  plaintiffs  peril,  confesses  his  contrib- 
utory negligence,  and  the  court  cannot  give  in- 
structions authorizing  a  verdict  in  bis  favor 
on  the  jury  finding  that  he  was  free  from 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  f  138.*] 

2.  Stbeet  Railroads  (|  118*)— Collisions — 
Evidence— Instructions. 

Where  plaintiffs  evidence  showed  that  he- 
was  injured  in  a  collision  with  a  street  car 
because  of  defendant's  negligence,  and  defend- 
ant's evidence  showed  contributory  negligence, 
instructions  authorizing,  a  recovery  if  plaintiff; 
was  injured  because  of  defendant  s  negligence, 
and  instructions  authorizing  a  recovery  If  de- 
fendant failed  to  exercise  reasonable  care  aft- 
er the  discovery  of  plaintiffs  peril,  were 
inconsistent  with  instructions  submitting  plain- 
tiffs contributory  negligence,  because  the  ju- 
ry could  not  find  for  defendant  on  either  the- 
ory of  the  case,  since  under  the  evidence  the 
jury  could  find  for  plaintiff  because  of  defend- 
ant 8  negligence  and  plaintiff's  freedom  from 
contributory  negligence,  or  they  could  find  for 
plaintiff  because  of  defendant's  negligence  aft- 
er the  discovery  of  plaintiff's  peril,  though  his 
injury  was  the  result  of  his  contributory  negli- 
gence, and  ignore  the  question  of  contributory 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  118.*] 

3.  Negligence  ($  122*) — Last  Fair  Chance. 

A  plaintiff  under  the  humanitarian  doc- 
trine may  recover  notwithstanding  bis  own  neg- 
ligence; but  to  recover  on  the  theory  that  de- 
fendant was  negligent,  and  that  be  was  free 
from  contributory  negligence,  he  must  estab- 
lish his  freedom  from  contributory  negligence. 

TEd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  8§  221-234;  Dec.  Dig.  g  122.*] 

4.  Street  Railroads  ({  117*)— Collisions- 
Contributor!  Negligence— Question  fob 
Jury. 

Whether  a  traveler,  injured  in  a  collision 
with  a  street  car,  was  guilty  of  contributory 
negligence  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  §§  255-257;  Dec  Dig.  i 
117.*] 

6.  Negligence  (}  61*)— Concurrent  Negli- 
gence—Li  a  b  ilitt. 

A  plaintiff,  injured  in  consequence  of  the 
concurring  negligence  of  defendant  and  that 
'  of  a  third  person,  or  with  some  other  indepen- 
!  dent  concurring  or  succeeding  cause,  may  sue 
defendant  therefor. 

I  [Ed.  Note.— For  other  cases,  see  Negligence. 
;  Cent.  Dig.  §S  74,  75;  Dec.  Dig.  §  61.*] 

|  6.  Negligence  (§  61*)— Concurrent  Neoli- 
!    gence— Liability. 

!  Where  there  is  not  a  scintilla  of  evidence 
,  that  plaintiff's  injury  was  caused  by  the  con- 
curring negligence  of  defendant  and  some  third 
person,  or  that  the  injury  was  the  result  of  the 
successive  acts  of  negligence  by  defendant  and 
a  third  person,  or  that  the  injury  was  due  to 
defendant's  negligence  concurring  with  an  in- 
dependent cause,  the  rale  that  a  plaintiff,  in- 
jured in  consequence  of  the  concurring  negli- 
gence of  defendant  and  that  of  a  third  person, 
or  with  some  other  independent  cause,  may  sue 
defendant  therefor  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  8  61.*] 

7.  Street  Railroads  (§  118*)— Collisions- 
Evidence— Instructions. 

Where,  in  an  action  for  injury  in  a  col- 
lision with  a  street  car,  the  plaintiff  alleged: 
that  the  car  was  operated  at  an  excessive  speed ; 
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that  there  ni  a  failure  to  give  warning  of 
the  car's  approach,  and  to  stop  the  car  after 
the  discovery  of  plaintiff's  peril,  and  the  an- 
swer was  a  general  denial  and  a  plea  of  con- 
tributory negligence,  and  the  evidence  support- 
ed the  petition  and  the  answer,  but  did  not 
show  any  other  contributing  cause,  and  the 
cause  was  tried  on  the  theory  that  there  was 
no  other  contributing  cause — an  instruction  that 
there  could  be  no  recovery  if  plaintiff's  negli- 
gence contributed  to  his  injury,  and  an  instruc- 
tion that  if  defendant's  negligence  contributed 
to  the  injury,  a  recovery  was  authorized,  were 
misleading,  because  contradictory. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  i  268;  Dec.  Dig.  S  118.*] 

&  Street  Railboads  ({  78*) — Collisions— 
Liability  of  Lessor  of  Railroad.  , 
The  lessor  of  a  street  railroad  and  equip- 
ment, which  is  in  possession  of,  and  operated 
by  the  lessee,  is  not  liable  for  injuries  in  a 
collision  with  a  car  negligently  operated  by  the 
lessee. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  J  169 ;  Dec.  Dig.  §  78.*] 

Valliant,  C.  J.,  and  Gantt  and  Lamm,  JJ., 
dissenting  in  part.  * 

In  Banc.  Appeal  from  Circuit  Court,  St. 
Louis  County;  John  W.  McElhlnney,  Judge. 

Action  by  Ernest  Krehmeyer  against  the 
St  Louis  Transit  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed  as  to  defendant  the  Unit- 
ed Railways  Company,  and  reversed  and 
remanded  as  to  defendant  the  St  Louis 
Transit  Company.  ' 

Boyle  &  Priest,  T.  E.  Francis,  and  Morton 
Jonrdan,  for  appellants.  Henry  Oberschelp 
and  Seddon  &  Holland,  for  respondent 

WOODSON,  X  I  hare  adopted  the  state- 
ment of  the  case  as  made  by  VALLIANT,  C. 
J.,  in  his  opinion  delivered  In  division  No.  1, 
which  Is  as  follows: 

"Plaintiff  recovered  a  Judgment  for  $15,000 
against  both  the  defendants,  as  damages  for 
personal  injuries  suffered  by  him  In  conse- 
quence of  a  wagon  In  which  he  was  riding  as 
driver  of  the  team  of  horses  being  struck  by 
a  street  car,  whlcti  was  being  operated  at  the 
time,  and  by  the  Transit  Company,  on  a 
street  railway  track  belonging  to  the  United 
Railways  Company.  From  that  judgment 
both  defendants  have  appealed. 

The  petition  charges  that  the  defendants 
owned  and  operated  the  street  railway  and 
cars.  The  acts  of  negligence  charged  are: 
(1)  Running  the  car  at  a  speed  In  excess 
of  8  miles  an  hour  in  violation  of  a  city  or- 
dinance; (2)  operating  the  car  at  a  rate 
of  speed  that  was  negligent  under  the  cir- 
cumstances; (3)  failing  to  sound  the  gong; 
(4)  negligently  falling  to  stop  the  car  to 
avoid  the  collision  after  the  motorman  saw 
the  position  of  peril  in  which  plaintiff  was. 
The  answer  was  a  general  denial  and  a  plea 
of  contributory  negligence. 

'There  Is  not  much,  if  any,  dispute  about 
the  facta.  The  plaintiff  was  driving  a  two- 
horse  wagon  loaded  with  empty  boxes.  He 


was  sitting  in  the  driver's  seat  In  the  wagon 
directly  over  the  front  wheels,  and  about 
4  feet  behind  the  horses.  There  were  flanges 
on  the  sides  of  the  wagon.  The  boxes  were 
piled  up  high  behind  the  driver,  and  on  each 
side  of  him  extending  above  his  head  about 
.2  feet,  Intercepting  bis  view  on  either  side. 
The  length  of  the  outfit  from  the  rear  of 
the  wagon  to  the  front  of  the  horses  was 
about  25  feet  Carr  street  runs  east  and  west 
There  was  a  single  street  railway  track  In 
Carr  street,  on  which  the  cars  were  operated 
from  west  to  east.  Going  east,  a  car  would 
cross  in  succession  Fifteenth,  Fourteenth, 
and  Thirteenth  streets.  This  accident  oc- 
curred at  the  Intersection  of  Thirteenth 
street  From  Fourteenth  to  Thirteenth 
street  the  distance  Is  SlOVio  feet  Half- 
way between  Fourteenth  and  Thirteenth  is 
an  alley.  Carr  street  is  60  feet  wide,  with 
a  sidewalk  12  feet  wide  on  each  side,  leaving 
a  roadway  from  curb  to  cnrb  36  feet  wide. 
The  houses  on  the  north  side  of  the  street 
came  out  to  the  building  line.  Thirteenth 
street  was  at  that  time  the  only  street  be- 
tween Fifteenth  and  Broadway  (which  by 
its  number  would  be  Fifth  street)  on  which 
there  was  no  railway  track,  and  it  was  a 
much  traveled  street  The  plaintiff  was 
coming  from  a  point  north  of  Carr  street 
driving  south  on  Thirteenth.  When  he  got 
to  the  building  line  on  the  north  side  of 
Carr  street,  he  looked  to  the  east  and  to  the 
west,  and  be  saw  a  street  car  at  Fourteenth 
street  coming  east  His  horses  were  going  at 
a  walk,  and  he  testified  that  he  thought 
he  had  time  to  cross  the  track  in  safety; 
therefore  proceeded  on  his  way.  When  the 
front  part  of  his  wagon  was  on  the  track, 
he  again  saw  the  car.  It  was  then  at  the 
alley  In  the  middle  of  the  block  between 
Fourteenth  and  Thirteenth  streets,  about 
150  feet  distant  After  that,  because  the 
boxes  were  piled  up  on  both  sides  of  him,  he 
could  not  see  the  car  again,  but  he  still 
thought,  as  he  testified,  that  he  would  cross 
in  safety.  But  before  the  wagon  had  cleared 
the  track,  the  car  struck  the  rear  part  of  the 
hind,  wheel  with  such .  force  that  the  plaintiff 
was  thrown  to  the  street,  and  some  of  the 
boxes  fell  on  him.  He  was  seriously  injured. 

"The  testimony  tended  to  show  that  the 
car  was  going  unusually  fast;  that  it  was 
going  twice  as  fast  as  usual  at  that  point. 
The  rate  was  estimated  at  15  to  18  miles  an 
hour.  The  testimony  was  that  it  was  going 
with  such  momentum  that,  after  striking  the 
wagon,  it  went  a  considerable  distance  into 
the  next  block.  The  plaintiff  called  the  de- 
fendant's motorman  as  a  witness,  presum- 
ably to  prove  that  It  was  a  car  of  the  Trans- 
it Company,  and  that  he  was  in  the  service 
of  that  company,  but  he  was  also  asked 
about  the  equipment  of  the  car,  and  to  give 
his  understanding  as  to  how  the  accident 
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occurred.  He  testified  that  the  car  was  well 
equipped,  brake,  sand  box,  reverse,  etc.,  all 
in  good  order.  He  testified  that  when  he 
first  saw  the  wagon  and  team,  they  were 
Just  coming  Into  Carr  street,  and  he  was 
about  two  car  lengths  distant;  that  is, about 
<J4  feet.  He  sounded  the  gong,  and  then  the,, 
plaintiff  looked  at  him.  The  horses  had  got 
into  the  street,  and  and  about  10  or  15  feet 
from  the  track.  'I  was  sounding  the  gong, 
and  I  saw  he  was  going  to  strike  the  car. 
I  already  had  the  brake  partly  set  I  saw  the 
car  was  sliding,  and  I  reversed  the  power  and 
shoved  the  lever  down,  and  then  the  car 
slid  Into  the  wagon.'  He  bad  already  stat- 
ed that  the  track  was  muddy  and  slippery, 
and  that  there  was  a  downgrade.  'Q.  When 
you  were  two  car  lengths  away,  I  under- 
stand you  to  say,  you  then  realized  there 
would  be  a  collision,  and  then  you  set  your 
brakes?  A.  Yes,  sir.  *  •  *  I  could  not 
have  stopped  the  car  quicker  than  I  did.  Q. 
How  many  feet  more  would  have  been  re- 
quired? A.  It  would  have  taken  about  3 
feet  more.'  The  testimony  of  plaintiff's  oth- 
er witnesses  was  to  the  effect  that  the  speed 
of  the  car  was  not  reduced  any  from  Four- 
teenth street  to  the  point  of  collision,  and 
that  after  the  collision  It  ran  a  considerable 
distance  Into  the  next  block.  The  city  or- 
dinance limiting  the  speed  of  the  car  to  8 
miles  an  hour  was  read  in  evidence,  also 
the  vigilant  watch  ordinance.  A  lease  from 
the  United  Railways  Company  to  the  Transit 
Company  of  its  tracks  and  equipments  was 
read  in  evidence.  This  was  the  same  lease 
that  was  in  question  in  the  case  of  Moors- 
head  v.  United  Railways  Co.,  208  Mo.  121, 
S6  S.  W.  201,  100  S.  W.  611.  At  the  close  of 
the  plaintiff's  case  each  of  the  defendants 
asked  an  Instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused, 
and  exception  taken.  Defendants  Introduced 
no  evidence. 

"In  three  of  the  instructions  given  for  the 
plaintiff  the  jury  were  authorized  to  find 
the  defendant  guilty  of  negligence  based 
on  the  speed  of  the  car.  In  the  first  instruc- 
tion it  was  said  that,  if  the  car  was  going 
faster  than  8  miles  an  hour,  It  was  going  in 
violation  of  the  city  ordinance,  and  it  was 
therefore  negligence  on  the  part  of  the 
Transit  Company;  In  the  second  and  third 
it  was  said  that,  if  the  car  was  going  at  a 
rate  of  speed  which  under  the  circumstances 
was  dangerous,  the  act  was  negligence.  And 
in  those  three  instructions  If  the  Jury  should 
find  the  defendant  Transit  Company  guilty 
of  negligence  In  the  particulars  there  men- 
tioned, and  that  such  negligence  caused  (or, 
as  said  In  the  first  and  third  instructions, 
contributed  to  cause)  the  accident,  and  If 
the  jury  should  find  that  the  plaintiff  was 
at  the  time  exercising  ordinary  care  to  avoid 
injury  to  himself,  the  verdict  should  be  for 
the  plaintiff  against  the  Transit  Company. 
The  fourth  Instruction  was  given  on  the 


humanitarian  doctrine.  It  was,  in  effect, 
that  if  the  motorman  saw  the  plaintiff  in  a 
condition  of  peril,  likely  to  be  struck  by  the 
car,  In  time  by  the  exercise  of  ordinary  care 
to  have  avoided  the  collision,  and  failed  to 
do  so,  the  plaintiff  was  entitled  to  recover, 
notwithstanding  the  jury  might  find  that 
the  plaintiff  was  guilty  of  negligence  in  at- 
tempting to  cross  the  track  at  the  time  and 
under  the  circumstances.  The  Instructions 
are  long,  and  it  Is  unnecessary  to  copy  them  in 
full,  because  their  substance  is  sufficiently- 
stated  above  to  enable  us  to  appreciate  the 
points  presented  by  appellant  Transit  Com- 
pany In  relation  to  them." 

1.  Counsel  for  appellant's  first  Insistence 
is  that  by  asking  instruction  Mo.  4,  submit- 
ting to  the  jury  the  so-called  humanitarian 
doctrine,  under  the  facts  of  this  case,  he 
thereby  confessed  that  he  was  guilty  of  negli- 
gence, and  that  therefore  be  had  no  right 
to  instructions  Nob'.  1,  2,  and  3,  which  au- 
thorized a  verdict  In  his  favor  on  a  finding 
by  the  jury  that  he  was  not  guilty  of  contrib- 
utory negligence.  In  our  judgment  that  in- 
sistence was  well  taken.  The  evidence  on 
the  part  of  the  respondent  tended  to  show 
that  he  was  injured  in  consequence  of  the 
negligence  of  the  appellant,  and  that  of  the 
appellant  tended  to  show  he  was  injured  in 
consequence  of  his  contributory  negligence. 
It  is  evident,  according  to  this  record,  that 
respondent  was  Injured  either  with  or  with- 
out his  concurring  negligence.  If  with  It, 
then  he  was  not  entitled  to  a  recovery,  ex- 
cept as  hereinafter  stated ;  but  if  without  it, 
then  he  was  entitled  to  a  recovery.  By  in- 
structions Nos.  1,  2,  and  3  the  court  told  the 
jury  that,  If  they  believed  the  respondent 
was  Injured  in  consequence  of  appellant's 
negligence,  then  they  would  find  for  him, 
and  by  instruction  No.  4  the  court  told  the 
jury  that,  notwithstanding  his  negligence 
placed  him  in  a  position  of  peril,  yet  he 
would  be  entitled  to  a  recovery,  and  the  Jury 
should  find  for  him,  provided  they  further  be- 
lieved from  the  evidence  that  the  appellant, 
by  the  exercise  of  ordinary  care,  after  dis- 
covering his  perilous  position,  etc.,  could  have 
averted  the  Injury,  etc.  Before  the  respond- 
ent could  recover  upon  the  former  theory  he 
must  have  been  free  from  contributory  neg- 
ligence, but  upon  the  latter  the  law  excuses 
his  negligence.  Those  Instructions,  when 
read  together,  are  clearly  inconsistent  with 
those  of  appellant  submitting  to  them  re- 
spondent's contributory  negligence;  and  It 
would  therefore  be  impossible  for  the  jury 
to  find  for  the  appellant  upon  either  theory 
of  the  case  presented  to  them,  for  the  reason 
that,  under  the  evidence  as  disclosed  by  this 
record  the  Jury  could  have  found  for  the  re- 
spondent under  instructions  Nos.  1,  2,  and  3, 
if  be  was  free  of  negligence,  and  they  could 
also  have  found  for  him  under  instruction 
No.  4,  even  though  his  Injury  was  the  result 
of  his  contributory  negligence,  and  thereby 
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absolutely  Ignore  the  question  of  his  contrib- 
utory negligence  as  submitted  to  the  Jury 
by  appellant's  Instructions,  which  were  the 
counterparts  of  instructions  Nos.  1,  2,  and 
3  given  for  respondent 

2.  It  is  next  contended  by  counsel  for  ap- 
pellant that  the  circuit  court  erred  in  sub- 
mitting the  case  to  the  Jury,  for  the  reason 
assigned  that  the  evidence  conclusively 
shows  that  the  respondent  was  guilty  of  neg- 
ligence which  directly  contributed  to  his  in- 
jury, which  under  the  law  bars  his  right  to 
a  recovery.  We  are  unable  to  lend  our  as- 
sent to  that  contention.  In  our  Judgment, 
while  there  was  testimony  tending  to  prove 
respondent  was  guilty  of  contributory  neg- 
ligence, yet  we  are  also  of  the  opinion  that 
the  evidence  was  ample  to  carry  the  case  to 
the  Jury,  and  Justified  the  court  In  submit- 
ting the  case  to  the  triers  of  the  facts. 

3.  Appellant  also  challenges  the  correct- 
ness of  instructions  Nos.  1  and  3,  given  on 
behalf  of  respondent,  for  the  reason  herein- 
after stated;  and,  In  order  to  clearly  un- 
derstand the  objection  lodged  against  these 
Instructions,  It  Is  all-Important  that  the  Is- 
sues Joined  by  the  pleadings  should  be  borne 
In  mind,  which  I  will  here  briefly  state. 

The  petition  charges  the  appellant  with 
four  acts  of  negligence,  In  consequence  of 
which  respondent  alleges  he  was  injured. 
The  negligent  acts  charged  are  as  follows: 
First,  that  It  ran  the  car  which  struck  and 
Injured  him  at  a  rate  of  speed  in  excess  of 
6  miles  an  hour,  In  violation  of  an  ordinance 
of  the  city  of  St  Louis;  second,  that  It 
operated  said  car  at  such  high  rate  of  speed, 
which  under  the  facts  and  circumstances  of 
the  case  amounted  to  negligence  at  common 
law;  third,  that  It  negligently  failed  to 
sound  the  gong  on  the  car,  or  to  give  him  any 
other  warning  of  the  car's  approach ;  fourth, 
that  It  negligently  failed  to  stop  the  car  in 
time  to  avert  the  Injury  after  the  motor- 
man  In  charge  thereof  saw  the  perilous  posi- 
tion in  which  respondent  was  placed.  The 
answer  was  a  general  denial,  and  a  plea  of 
contributory  negligence;  and  the  reply  was 
a  general  denial  of  the  new  matter  stated  in 
the  answer. 

Those  Instructions  read  as  follows:  "No.  1. 
The  court  Instructs  the  Jury  that,  if  you  be- 
lieve and  find  from  the  evidence  in  this  case 
that  on  the  1st  day  of  November,  1902,  de- 
fendant the  St  Louis  Transit  Company  was 
operating  the  east-bound  street  car  mention- 
ed in  the  evidence  from  one  point  to  an- 
other within  the  city  of  St  Louis  and  along 
Carr  street,  and  that  Carr  street  and  Thir- 
teenth, at  said  time,  were  intersecting,  open, 
public  streets  within  the  city  of  St  Louis, 
each  about  60  feet  wide,  and  if  the  jury  fur- 
ther believe  and  find  from  the  evidence  that 
on  said  date  the  plaintiff  was  driving  a  two- 
horse  team  and  wagon  southwardly  along 
said  Thirteenth  street  and  across  said  Carr 
street,  and  that  whilst  doing  so,  and  whilst 
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crossing  the(  track  of  the  said  St  Louis 
Transit  Company,  the  said  wagon  was  struck 
by  an  east-bound  car,  and  that  as  a  direct 
result  thereof  plaintiff  was  thrown  out  of 
said  wagon  and  injured,  and  that  the  said 
car  ran  eastwardly  on  said  Carr  street  be- 
tween Fourteenth  and  Thirteenth  streets,  at 
a  rate  of  speed  In  excess  of  8  miles  an  hour, 
then  and  in  that  case  the  running  of  said 
street  car  at  such  a  rate  of  speed  was  In 
violation  of  the  ordinance  read  in  evidence, 
and  was  negligence  on  the  part  of  the  said 
St  Louis  Transit  Company ;  and,  if  the  jury 
further  believe  and  find  from  the  evidence 
that  such  negligence  directly  contributed  to 
cause  said  collision  between  the  said  street 
car  mentioned  in  the  evidence  and  the  wag- 
on which  plaintiff  was  driving,  and  to  cause 
the  injury  of  plaintiff,  and  that  plaintiff  look- 
ed and  listened  for  an  approaching  car  as  he 
came  into  Carr  street  at  a  point  where  he 
could  see  the  car  approaching,  and  did  see 
it  before  driving  on  the  track,  and  that  In 
attempting  to  cross  said  track,  and  in  cross- 
ing it,  and  while  crossing,  he  was  exercising 
ordinary  care  for  bis  own  safety,  then  and 
in  that  case  the  plaintiff  is  entitled  to  re- 
cover against  defendant  the  St.  Louis  Trans- 
It  Company,  and  you  will  find  your  verdict 
for  the  plaintiff."  "No.  8.  The  court  in- 
structs the  jury  that,  if  you  believe  and 
find  from  the  evidence  in  this  case  that  on 
the  1st  day  of  November,  1902,  defendant 
St.  Louis  Transit  Company  was  operating 
the  east-bound  car  mentioned'  in  evidence 
from  one  point  to  another  within  the  city  of 
St  Louis,  along  Carr  street,  and  that  Carr 
street  and  Thirteenth  street  at  said  time 
were  Intersecting,  open,  public  streets  within 
the  city  of  St  Louis,  and  that  each  was  about 
60  feet  wide,  and  if  the  Jury  further  be- 
lieve from  the  evidence  that  on  said  day  the 
plaintiff  was  driving  a  two-horse  team  and 
wagon  southwardly  across  said  Carr  street 
and  across  the  track  of  defendant,  where 
said  street  is  Intersected  by  Thirteenth 
street,  and  while  so  driving  plaintiff's  wagon 
was  struck  by  the  said  east-bound  car,  and 
that  as  a  direct  result  thereof  plaintiff  was 
thrown  out  of  said  wagon  and  was  Injured, 
and  if  you  further  find  from  the  evidence 
that  said  street  car  was  being  operated  by 
the  motorman  in  charge  thereof  at  a  rapid 
and  dangerous  rate  of  speed  under  the  cir- 
cumstances, and  that  the  said  motorman  In 
so  operating  said  car  at  said  rate  of  speed 
was  negligent,  and  that  such  negligence  of  the 
said  motorman  directly  contributed  to  cause 
said  collision  and  said  Injury  to  the  plain- 
tiff; and  if  you  further  believe  from  the  evi- 
dence that  the  plaintiff  looked  and  listened 
for  an  approaching  car  as  he  drove  into 
Carr  street  at  a  point  where  be  could  see 
the  car  approaching,  and  did  see  it  before 
he  drove  on  the  track,  and  that  in  attempt- 
ing to  cross  said  track,  and  in  crossing  it, 
and  while  crossing  It,  plaintiff  was  exercls- 
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lng  ordinary  care  to  avoid  Injury  to  himself, 
then  and  in  that  case  the  plaintiff  Is  entitled 
to  recover  against  the  defendant  St  Louis 
Transit  Company." 

Before  beginning  the  discussion  of  the  In- 
structions mentioned  I  wish  to  state,  first, 
that  counsel  for  appellant.  In  neither  brief 
nor  oral  argument,  denies  the  law  to  be  that, 
if  the  evidence  In  the  case  had  shown  re- 
spondent had  been  Injured  in  consequence 
of  the  concurring  negligence  of  the  appellant 
and  that  of  some  third  person,  or  with  some 
other  independent  concurring  or  succeeding 
cause,  it  would  not  be  Uable  in  damages 
therefor.  Such  a  contention  at  this  day,  In 
the  history  of  our  Jurisprudence,  would  be 
late,  if  not  novel.  That  rule  Is  so  old  and 
well  settled  that  it  is  Justly  called  hornbook 
law,  and  consequently  I  have  no  complaint 
whatever  to  urge  against  it;  but,  upon  the 
contrary,  I  indorse  fully  what  has  been  said 
by  this  court  and  the  text-writers  upon  that 
subject  But  what  I  do  object  to  is  the  ap- 
plication of  that  rule  of  law  to  the  facts  of 
this  case  when  there  is  not  a  scintilla  of 
evidence  contained  in  this  record  which 
tends,  in  the  remotest  degree,  to  show(  that 
respondent's  Injury  was  caused  by  the  con- 
curring negligence  of  appellant  and  that  of 
some  third  person,  or  that  his  injury  was 
the  result  of  the  successive  acts  of  negli- 
gence of  appellant  and  that  of  some  third 
person,  or  that  his  injury  was  due  to  appel- 
lant's negligence  concurring  with  some  out- 
side and  Independent  cause.  There  being  no 
such  evidence  disclosed  by  the  record  in  this 
case,  this  rule,  as  contended  for  In  the  third 
paragraph  of  my  able  Brother's  opinion,  how- 
ever correct  it  may  be  as  an  abstract  propo- 
sition of  law,  has  no  application  to  the  facts 
of  this  case;  but  had  there  been  such  evi- 
dence, then  clearly  this  case  would  have 
fallen  within  that  principle,  which  is  aptly 
illustrated  in  the  case  of  Bassett  v.  St 
Joseph,  53  Mo.  290,  14  Am.  Rep.  446.  In 
that  case  the  city  had  negligently  permitted 
a  deep  excavation  to  remain  unguarded,  near 
the  sidewalk  upon  which  plaintiff  was  walk- 
ing; and,  while  passing  along  the  walk  in 
the  vicinity  of  the  excavation,  a  mule  hitched 
near  by  kicked  at  her,  and  in  attempting 
to  avoid  the  kick  the  plaintiff  sprang  back 
and  fell  into  the  unguarded  hole,  and  there- 
by received  the  injuries  complained  of  in 
that  case.  This  court  in  that  case  held  the 
city  liable  for  damages  for  the  Injuries  re- 
ceived by  the  plaintiff.  That  opinion  was 
clearly  right  for  the  reason  that  the  evi- 
dence showed  that  the  negligence  of  the  city, 
concurring  with  the  kick  of  the  mule,  caused 
her  Injury. 

The  same  rule  of  law  was  properly  ap- 
plied by  this  court  in  the  'case  of  Brennan  v. 
St  Louis,  92  Mo.  482,  2  8.  W.  481.  In  that 
case  the  city  had  negligently  permitted  the 
sidewalk  upon  one  of  its  streets  to  become 
out  of  repair,  defective,  and  in  a  dangerous 


condition  for  pedestrains  passing  over  it. 
Upon  the  occasion  in  question  the  plaintiff 
was  passing  along  the  walk  when  her  sister, 
who  was  with  her  stumbled  against  her,  and 
accidently  pushed  her  into  said  dangerous 
hole,  and  thereby  broke  her  leg.  The  city 
attempted  to  escape  liability  upon  the 
ground  that  its  negligence  was  not  the  sole 
cause  of  the  Injury,  but  was  the  result  of 
the  sister's  stumbling  and  pushing  her  Into 
the  hole.  But  the  court  denied  the  city's 
contention,  and  said  that  the  city  was  liable 
for  the  injury  caused  by  its  negligence,  al- 
though the  accidental  stumbling  of  the  sister 
contributed  to  plaintiff's  Injury.  So  in  the 
case  of  Brash  v.  St  Louis,  161  Mo.  433,  61 
8.  W.  808,  the  city  had  negligently  permitted 
a  defective  sewer  to  exist  near  plaintiff's 
property  up  to  May  27,  1896,  when  a  very 
heavy  rain  fell,  causing  the  sewer  to  burst 
and  thereby  flood  plaintiff's  property.  In 
that  case  the  court  correctly  held  that  if 
the  defects  in  the  sewer  and  the  unusual 
rainfall  were  concurring  causes  of  the  in- 
jury, then  the  city  was  liable  for  the  result- 
ing injuries  done  to  plaintiff's  property.  In 
the  case  of  Straub  v.  St  Louis,  175  Mo.  413, 
75  S.  W.  100,  the  plaintiff  was  injured  as  a 
result  of  the  combined  negligence  of  a  mer- 
chant In  placing  an  obstruction  in  the  street, 
upon  which  to  display  his  goods,  and  the 
negligence  of  the  city  in  permitting  the  ob- 
struction to  remain  in  the  street  This  court 
held  that  the  negligence  of  both  of  them 
caused  the  injury,  and  correctly  held  the  city 
liable. 

The  case  of  Zeis  v.  Brewing  Co.,  205  Mo. 
638,  104  S.  W.  99,  which  is  relied  upon  as 
supporting  the  rule  contended  for  by  niy 
learned  associate  in  the  case  at  bar,  was 
written  by  myself,  and  while  I  indorse  every- 
thing therein  stated,  yet  paragraph  4  thereof, 
the  one  quoted  from,  was  not  concurred  in  by 
any  of  my  associates,  either  In  division  or  iu 
banc,  excepting  Lamm,  J.  But  independent 
of  that  fact,  the  evidence  in  that  case  show- 
ed the  defendant  had  negligently  furnished 
plaintiff  with  a  weak  and  defective  box,  in 
which  he  was  required  to  handle  and  deliver 
bottles  of  beer,  and  while  so  handling  them 
the  bottom  of  the  box  gave-  way.  precipitat- 
ing the  bottles  of  beer,  which  were  highly 
charged  with  gas,  upon  a  granitoid  pave- 
ment and  thereby  caused  them  to  break  and 
a  small  particle  of  the  flying  glass  struck  and 
penetrated  the  eyeball  of  the  plaintiff.  Up- 
on that  state  of  facts  counsel  for  the  defend- 
ant asked  the  following  Instructions:  "(3) 
Your  verdict  must  be  for  the  defendant  un- 
less you  find  from  the  evidence,  not  only 
that  the  box  in  question  was  weak  and  In- 
secure, and  that  its  weak  and  Insecure  con- 
dition was  the  direct  cause  of  the  plaintiff's 
injury,  but  you  must  further  find  from  the 
evidence  that  the  defendant  either  knew  the 
box  to  be  in  such  weak  and  insecure  con- 
dition, or  that  there  was  some  visible  sign 
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or  Indication  upon  the  box  Itself  showing  It 
to  be  weak  or  insecure,  and  that  snch  sign 
or  indication  had  existed  for  such  length  of 
time  prior  to  the  Injury  that  defendant,  by 
the  exercise  of  reasonable  diligence,  would 
have  discovered  the  defect  Without  such 
knowledge  or  notice  the  defendant  was  not 
guilty  of  negligence."  While  the  opinion  in 
that  case  does  not  state  the  facts  as  fully  as 
might  be  desired,  yet  counsel  for  defendant 
in  that  case,  both  in  oral  and  printed  argu- 
ment, contended  that  the  trial  court  erred 
In  not  giving  that  Instruction,  for  the  reason, 
as  contended  by  him,  that  if  the  weak  and 
insecure  condition  of  the  box  was  not  the 
direct  cause  of  the  Injury,  but  that  the  fly- 
ing glass  was  the  direct  cause,  then  the  plain- 
tiff was  not  entitled  to  a  recovery.  In  dis- 
cussing that  contention  of  defendant's  coun- 
sel the  opinion  states:  "The  weak  condition 
of  the  box  was  but  one  of  several  facts,  tak- 
en together,  which  caused  the  Injury.  The 
falling  of  the  bottle,  Its  breaking,  the  flying 
of  glass,  and  Its  striking  the  eye  were  all 
contributing  causes  of  the  Injury.  If  the  in- 
struction had  been  given  In  the  form  asked, 
then  It  could  have  been  argued  to  the  jury 
with  great  force  and  effect  that  It  was  the 
flying  glass,  and  not  the  weak  condition  of 
the  box,  that  caused  the  Injury.  While  the 
weak  condition  of  the  box  was  the  primary 
cause  of  the  Injury,  yet  it  was  by  no  means 
the  sole  and  only  cause  thereof."  The  law 
as  just  stated  In  the  Zeis  Case  is  in  strict 
accord  with  the  rule  stated  by  Judge  Thomp- 
son in  bis  excellent  work  on  the  law  of  Neg- 
ligence, and  by  this  court  in  the  Bassett, 
Brennan,  Brash,  and  Straub  Cases,  supra. 
But  that  Is  not  this  case,  as  will  be  herein- 
after more  fully  explained. 

As  before  stated,  in  each  and  every  one 
of  those  cases  the  pleadings,  evidence,  and 
instructions  showed  that  the  plaintiff  was 
injured  as  the  result,  either  of  the  concur- 
ring negligence  of  the  defendant  therein  with 
that  of  some  third  person,  or  as  the  result  of 
come  independent  cause,  to  which  defend- 
ant's negligence  contributed ;  but  in  this  case 
the  pleadings,  evidence,  and  Instructions  are 
silent  upon  that  question,  and  left  the  jury 
in  the  dark  to  speculate  and  conjecture  as  to 
what  the  contributing  cause  was,  if  any, 
which  contributed  to  appellant's  negligence 
which  resulted  In  respondent's  Injury.  The 
instruction  in  the  case  at  bar  does  not  tell 
the  jury  that  If  the  slippery  condition  of  the 
tracks  contributed  to  appellant's  negligence, 
and  that  the  two  caused  the  Injury,  then 
they  would  find  for  the  respondent.  That 
omission  was  clearly  misleading  and  confus- 
ing, as  will  hereinafter  be  pointed  out  In 
each  and  every  one  of  those  cases  this  court 
in  my  Judgment  correctly  declared  the  law, 
because  the  instruction  in  each  of  those  cases 
was  based  upon  the  evidence,  which  tended 
to  show  that  defendant's  negligence  was  one 
•f  the  contributing  causes  of  the  injury ;  and, . 


if  that  was  true,  then  under  all  of  the  au- 
thorities the  defendant  In  each  of  those  cas- 
es was  liable.  With  these  observations  we 
may  put  aside  all  of  those  cases  as  having 
no  bearing  or  application  whatever  to  this 
case,  for  the  reason  before  stated  that  there 
Is  not  a  syllable  of  testimony  to  be  found  in 
this  record  which  tends,  even  remotely,  to 
show  that  respondent's  injury  was  caused  by 
the  concurring  negligence  of  appellant  with 
that  of  some  third  person,  or  through  its 
negligence  and  that  of  some  outside  and  in- 
dependent cause.  It  is  true,  however,  as  the 
opinion  herein  states,  that  the  evidence  In 
this  case  shows  that  the  car  tracks  were  wet 
and  slippery  upon  the  occasion  of  the  injury,, 
which  rendered  it  more  difficult  for  the  no- 
torman  who  was  in  charge  of  the  car  to  stop 
It  In  time  to  avert  the  Injury,  but  It  must 
be  borne  in  mind  that  counsel  for  appellant 
does  not  contend  that  it  is  not  liable  to  re- 
spondent .  because  the  slippery  condition  of 
the  tracks  contributed  to  its  negligence,  and 
for  that  reason  It  was  not  liable;  but  upon 
the  contrary,  appellant  has  from  the  time 
It  filed  Its  answer  down  to  this  time  strenu- 
ously Insisted  that  It  has  been  guilty  of  no 
negligence  In  the  case,  and  that  whatever  In- 
juries respondent  received  In  the  collision 
with  the  car  were  due  to  his  own  negligence, 
and  hot  that  of  the  company. 

That  there  was  evidence  of  negligence  on 
the  part  of  respondent  which  contributed 
directly  to.  his  injury  cannot  be  disputed  in 
the  face  of  this  record,  which  shows  that  the 
respondent  placed  the  motorman  on  the  wit- 
ness stand,  and  that  he  testified  that  when 
the  car  was  within  one  or  two  car  lengths 
from  the  street  crossing,  the  plaintiff  sud- 
denly drove  his  team  and  wagon  Immediately 
In  front  of  the  car,  and  so  close  thereto  that 
it  was  Impossible  for  him  to  stop  the  car  In 
time  to  have  avoided  the  Injury.  Now,  bear- 
ing in  mind  the  Issues  joined  by  the  pleadings 
and  the  evidence  which  was  Introduced  on 
each  side,  which  tended  to  support  the  pe- 
tition and  the  answer,  and  the  total  failure 
of  the  evidence  to  show  any  other  contribut- 
ing cause  to  respondent's  Injury  except  his 
own  contributory  negligence,  then  I  respect- 
fully submit  that  the  court's  Instruction  to 
the  Jury,  which  told  them  that  if  they  "fur- 
ther believe  and  find  from  the  evidence  that 
such  negligence  [of  appellant]  directly  con- 
tributed to  cause  said  collision  between  the 
said  street  car  mentioned  in  the  evidence  and 
the  wagon  which  plaintiff  was  driving,  and 
to  cause  the  injury  to  plaintiff,"  was  diamet- 
rically opposed  to,  and  inconsistent  with, 
that  part  of  the  instruction  which  required 
the  jury  to  find  that  the  plaintiff  exercised 
ordinary  care  for  his  own  safety  before  they 
could  find  for  him,  which  Is  In  the  follow- 
ing words:  "And  that  plaintiff  looked  and 
listened  for  an  approaching  car  as  he  came 
into  Carr  street  at  a  point  where  be  could 
see  the  car  approaching,  and  did  see  It  be- 
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tore  driving  on  the  track,  and  that  in  at- 
tempting to  cross  said  track,  and  In  crossing 
it,  and  while  crossing,  he  was  exercising 
ordinary  care  for  his  own  safety,  then  and 
In  that  case  the  plaintiff  Is  entitled  to  re- 
cover," etc. — for  the  reason  that  under  the 
evidence  there  could  have  been  no  other 
cause  which  "directly  contributed  to  cause 
said  collision,"  except  the  contributory  negli- 
gence of  the  plaintiff  himself.  That  being 
unquestionably  true,  then  we  have  an  in- 
struction telling  the  jury  in  one  clause  that 
the  plaintiff  must  exercise  reasonable  care 
for  his  own  safety,  and  in  the  next  practi- 
cally telling  them  that,  if  his  own  negligence 
(because  there  was  no  other  shown)  "direct- 
ly contributed  to  cause  said  collision"  and  In- 
Jury,  then  they  would  find  for  the  respondent 
In  my  judgment  those  two  clauses  of  the 
Instruction  are  clearly  In  conflict  with  each 
other,  and  were  especially  misleading  and 
confusing  to  the  jury  when  they  read  them 
in  connection  with  the  other  instructions  giv- 
en for  appellant,  submitting  to  the  jury  the 
question  of  respondent's  contributory  negli- 
gence, for  the  reason  that  when  the  jury  read 
said  Instructions  given  for  appellant,  they 
would  naturally  read  them  in  connection 
with  those  given  for  respondent,  and  they 
would  there  come  face  to  face  again  with  the 
conflict  existing  between  the  appellant's  In- 
structions on  contributory  negligence  and 
those  of  respondent  on  the  question  of  ex- 
ercising due  care;  and  this  latter  conflict 
is  just  as  sharp,  misleading,  and  confusing 
as  is  the  conflict  that  exists  between  the  two 
clauses  of  respondent's  instruction  before 
pointed  out  In  other  words,  if  that  is  the 
law,  then  we  have,  as  in  this  case,  this  state 
of  affairs:  One  instruction,  given  on  be- 
half of  defendant  telling  the  jury  that  If 
they  believe  from  the  evidence  that  plain- 
tiffs negligence  contributed  to  his  injuryt 
then  he  could  not  recover,  and  another,  giv- 
en on  behalf  of  plaintiff,  telling  the  jury  that 
if  defendant's  negligence  contributed  to  plain- 
tiff's injury,  then  he  could  recover,  and  that 
too,  where  the  record  Is  perfectly  barren  of 
all  evidence  of  contributory  negligence,  ex- 
cept that  of  plaintiff  himself.  Can  you  con- 
ceive of  instructions  being  more  contradicto- 
ry to  each  other,  and  more  misleading,  than 
are  those  given  in  this  case?  I  must  confess 
I  cannot  Under  that  condition  of  the  in- 
structions, the  jury  must  have  reached  the 
conclusion  that  If  appellant's  negligence  con- 
tributed to  respondent's  negligence,  and  that 
the  two  resulted  in  the  latter's  injury,  then 
the  Instructions  authorized  them  to  And  for 
respondent  notwithstanding  his  own  negli- 
gence. That  is  the  plain  meaning  of  the  ap- 
pellant's and  respondent's  Instructions  when 
read  together.  Counsel  for  respondent,  see- 
ing and  recognizing  this  vice  and  the  in- 
consistency existing  in  his  own  instruction, 
and  that  existing  between  his  and  appellant's 
Instructions,  attempts  to  justify  and  fortify 
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that  infirmity  by  citing  the  case  of  Zeis  v. 
Brewing  Co.,  supra.  But  I  submit  that  case 
Is  not  in  point  and  does  not  justify  or  cure 
the  vice  mentioned. 

If  it  had  been  the  intention  of  counsel 
for  respondent  to  hold  the  appellant  liable 
for  the  negligence  of  the  appellant  concur- 
ring with  the  slippery  condition  of  the  car 
tracks,  then  why  did  he  not  draw  his  In- 
structions upon  that  theory,  and  thereby  re- 
quire the  Jury  to  find  that  fact  and  not 
leave  them  in.  the  dark  to  conjecture  as  to 
what  the  words  "directly  contributed  to 
cause"  the  Injury  referred?  With  stronger 
reason  the  jury  must  have  believed  those 
words  referred  to  the  negligence  of  respond- 
ent rather  than  to  the  slippery  condition  of 
the  tracks,  for  the  reason  that  his  negligence 
was  Interposed  as  a  defense  in  the  case,  and 
there  was  testimony  introduced  tending  to 
prove  It  while  the  slippery  condition  of  the 
tracks  was  not  interposed  as  a  defense,  or 
referred  to  In  the  Instructions.  In  order  to 
bring  this  case  within  the  rule  announced  by 
this  court  in  the  case  of  Bassett  v.  St  Joseph, 
supra,  and  the  Zeis  Case  just  mentioned, 
counsel  for  respondent  dwelt  at  some  length 
in  his  argument  upon  the  fact  that  the  slippery 
condition  of  the  car  tracks  contributed  to  ap- 
pellant's negligence  which  resulted  la  re- 
spondent's injury,  and  relies  especially  up- 
on the  Zeis  Case  In  support  of  his  argument ; 
and  my  learned  Brother  who  wrote  the  opin- 
ion herein  has  followed  that  argument,  and 
has  fallen  Into  the  same  error,  of  which  I 
hope  to  be  able  to  convince  my  Associates 
before  I  conclude  these  remarks.  As  before 
stated,  it  should  be  borne  in  mind  that  coun- 
sel for  appellant  has  at  no  time  in  this  case 
tried  to  escape  liability  for  the  Injuries  in- 
flicted upon  respondent  because  of  the  slip- 
pery condition  of  the  car  tracks  as  being  one 
of  the  contributing  causes  of  his  injury,  but 
introduced  that  evidence  for  the  sole  pur- 
pose of  showing  why  the  motorman  did  not 
stop  the  car  as  quickly  as  he  ordinarily  did 
in  dry  weather,  thereby  tending  to  disprove 
the  charge  contained  In  the  petition  to  the 
effect  that  he  negligently  failed  to  stop  the 
car  In  time  to  have  avoided  the  injury  after 
he  saw  the  perilous  position  in  which  respond- 
ent had  placed  himself.  Not  only  that  appel- 
lant did  not  ask  an  Instruction  or  argue  that 
question  to  the  court  as  was  done  by  counsel 
in  the  Zeis  Case.  In  other  words,  there  was 
no  pretense  made  by  either  party  to  this 
suit  that  any  outside  or  contributing  cause 
united  with  appellant's  negligence,  which  re- 
sulted in  respondent's  injuries,  except  his 
own  acts  of  negligence ;  and,  when  the  court 
gave  the  instructions  complained  of,  they  au- 
thorized a  recovery  for  respondent  notwith- 
standing they  may  have  believed  he  was 
guilty  of  contributory  negligence. 

If  appellant  had  claimed,  or  had  asked  the 
jury,  as  was  done  In  the  case  of  Zeis  v. 
Brewing  Co.,  supra,  that  their  verdict  would 
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be  for  defendant,  if  they  believed  from  the 
evidence  that  the  slippery  condition  of  the 
track  contributed  to  the  former's  negligence 
In  producing  respondent's  Injury,  then  the 
instructions  in  question  would  bare  been 
proper;  but  appellant  made  no  such  claim, 
nor  did  it  ask  any  such  instruction,  as  did 
the  defendant  in  the  Zeis  Case.  But  the  re- 
markable thing  about  this  argument  of  coun- 
sel for  respondent  is  that  he,  and  not  the 
appellant's  counsel,  the  only  one  under  the 
law  who  has  any  authority  to  Interpose  a  de- 
fense in  a  case,  has  set  up  this  pretended 
"slippery  track"  defense  in  this  case  as  a 
straw  man  for  the  purpose  of  covering  up 
the  vice  contained  in  his  Instructions,  and 
then  tarns  upon  the  poor  dummy  and  com- 
pletely demolishes  it;  but,  while  setting  it 
np  and  knocking  It  down,  he  was  not  argu- 
ing or  touching  upon  any  issue  presented  In 
this  case  from  start  to  finish.  That  argument 
and  contention  was  simply  a  thin,  flimsy 
piece  of  gauze  stretched  over  the  errors 
contained  in  respondent's  said  instructions, 
which  at  a  casual  observation  would  shield 
them  from  view,  but,  when  closely  scrutiniz- 
ed, they  are  easily  seen  through,  as  well  as 
are  the  errors  beyond  and  behind  them. 

In  the  oral  argument  of  the  Zeis  Case 
counsel  for  plaintiff  stated  that  at  the  trial 
thereof  In  the  circuit  court  counsel  for  the 
defendant  contended  that  the  accidental  hit- 
ting of  the  eye  of  plaintiff  by  the  piece  of 
flying  glass  from  the  broken  bottle  was  the 
direct  or  proximate  cause  of  respondent's  In- 
Jury,  and  not  the  defective  and  dangerous 
condition  of  the  box,  and  that  defendant 
was  not  liable  for  it,  for  the  reason  that  the 
striking  of  the  eye  by  the  glass  was  not  the 
ordinary  and  natural  result  that  would  be  ex- 
pected to  follow  the  falling  and  breaking  of 
the  bottles  that  would  fall  from  a  defective 
box,  and  that  in  order  to  present  that  theory 
of  the  case  to  the  Jury,  defendant  asked 
the  trial  court  to  give  instruction  No.  8, 
which  the  court  refused  to  do.  That  state- 
ment was  not  denied  by  counsel  for  defend- 
ant, but  in  harmony  therewith  counsel  for 
defendant,  both  In  his  oral  and  printed  ar- 
gument In  this  court,  advanced  the  same  ar- 
gument in  support  of  his  contention  that 
said  instruction  correctly  declared  the  law 
applicable  to  the  facts  of  that  case.  Judge 
Lamm  and  myself  were  of  the  opinion  that 
said  argument  was  unsound,  for  the  reasons 
therein  stated,  and  held  that  said  instruction 
«o  construed  by  counsel  was  not  a  correct 
statement  of  the  law,  and  that  the  court 
properly  refused  it;  but  none  of  the  other 
Judges  expressed  an  opinion  upon  that  ques- 
tion. While  the  instruction  upon  its  face 
was  a  correct  statement  of  the  law,  yet  as 
construed  by  counsel  for  defendant  it  was 
clearly  erroneous,  In  my  Judgment,  and  was 
Inst  as  objectionable  In  results  as  If  that 
construction  had  been  written  in  the  instruc- 
tion. A  great  Jurist  once  wrote,  in  constru- 


ing a  contract,  that  If  the  parties  thereto 
would  tell  him  what  they  had  done  under 
the  contract,  then  he  would  tell  them  that 
their  actions  bespoke  the  true  meaning  of 
the  contract,  even  though  It  was  not  In 
strict  accord  with  the  letter  thereof.  That 
expression  has  been  approved  several  times 
by  this  court. 

Upon  the  same  principle  the  Supreme  Court 
of  the  United  States  in  the  case  of  Tick  Wo 
v.  Hopkins,  Sheriff,  118  U.  S.  S56,  6  Sup.  Ct. 
1064,  30  L.  Ed.  220,  held  that  an  ordinance 
of  a  city  or  a  statute  of  a  state  which  was 
unobjectionable  upon  its  face  was  neverthe- 
less unconstitutional,  null,  and  void  if  the 
construction  placed  upon  it  by  the  state 
courts  was  in  conflict  with  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States.  It  was  upon  this  theory  I  based  my 
opinion  that  said  instruction  No.  3  asked  in 
the  Zeis  Case  was  erroneous,  and  that,  If 
given  with  the  construction  placed  upon  it  by 
counsel  for  defendant,  he  would  have  then 
argued  that  theory  of  the  case  to  the  Jury 
with  the  same  force  and  effect  as  if  that 
theory  had  been  written  into  the  face  of  the 
instruction.  So,  if  we  read  that  instruction 
in  the  light  of  the  facts  and  circumstances 
surrounding  the  trial  of  that  case,  and  the 
construction  placed  upon  it  by  counsel  for 
defendant,  then  it  Is  clearly  seen  that  the 
writer  in  discussing  that  instruction  was  con- 
demning the  instruction  as  Interpreted  by 
counsel  who  asked  it,  and  not  for  the  pur- 
pose of  showing  that  the  flying  glass  was 
an  Independent  concurring  cause  with  de- 
fendant's negligence  which  contributed  to 
plaintiff's  injury,  as  Judge  Valllant  under- 
stands and  states  that  case;  but,  upon  the 
contrary,  the  whole  argument  there  advanc- 
ed was  to  show  that  the  flying  glass  and  Its 
-striking  the  eye  was  not  an  independent  and 
the  proximate  cause  of  the  plaintiff's  In- 
jury, as  contended  by  counsel  for  defend- 
ant, but  was  to  show  that  it  was  one  of  the 
direct  and  natural  results  of  the  negligent 
act  of  defendant  In  furnishing  the  defective 
box  and  the  falling  of  the  bottles  of  beer 
therefrom  upon  the  granitoid  pavement.  Be- 
cause of  the  misconception  of  that  case 
the  majority  opinion  in  this  case  seizes  up- 
on that  case  as  an  authority  sustaining  the 
proposition  that  the  slippery  condition  of  the 
car  tracks  in  this  case  was  a  concurring 
cause  with  defendant's  negligence  which  re- 
sulted in  plaintiff's  injury,  in  the  same  sense 
that  the  kick  of  the  mule  was  a  contributing 
cause  in  the  Bassett  Case;  and,  by  so  do- 
ing, what  is  the  result?  Inevitably  it  places 
the  appellant  in  this  dilemma:  If  it  should 
offer  evidence  of  the  slippery  condition  of 
the  car  tracks  at  the  time  of  the  Injury  for 
the  purpose  of  showing  appellant  was  not 
negligent  in  failing  to  stop  the  car  after  he 
saw  the  perilous  position  In  which  respond- 
ent had  placed  himself,  and  thereby  escape 
the  so-called  humanitarian  doctrine,  which 
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It  had  a  perfect,  legal,  and  moral  right  to  do, 
then,  under  this  Instruction,  given  on  behalf  of 
respondent,  that  evidence  Is  seized  upon  by 
his  counsel,  and  argued  to  the  jury  that  the 
slippery  condition  of  the  tracks  was  an  act 
of  God  and  a  contributing  cause  to  appel- 
lant's negligence  which  resulted  In  respond- 
ent's injury,  and  that  therefore  it  is  liable 
in  damages  for  those  Injuries;  while,  if  ap- 
pellant should  take  the  other  horn  of  the 
dilemma  and  decline  to  show  the  slippery 
condition  of  the  tracks,  then  counsel  for  re- 
spondent would  contend,  just  as  he  does, 
and  correctly  so  if  these  Instructions  correct- 
ly state  the  law,  that  the  car  could  have 
been  stopped  by  the  exercise  of  ordinary 
care  on  the  part  of  the  motorman  in  time  to 
have  prevented  the  collision  and  Injury.  So 
under  the  instructions  as  given  It  was  im- 
possible for  appellant  to  successfully  defend 
this  case,  even  though  it  be  conceded  that 
the  respondent  was  guilty  of  contributory 
negligence,  as  bis  own  testimony  tended  to 
show  he  was,  by  driving  so  close  In  front 
of  the  approaching  car,  and  which  he  must 
concede  under  the  humanitarian  doctrine, 
and  also  that  it  was  impossible,  on  account 
of  that  negligence  and  of  the  slippery  condi- 
tion of  the  tracks,  for  the  motorman  to 
have  stopped  the  car  in  time  to  have  averted 
the  Injury,  after  the  respondent  placed  him- 
self In  the  place  of  danger.  Under  the  In- 
structions given  in  this  case  the  appellant 
had  no  more  show  tp  defeat  this  suit  than 
if  the  court  bad  given  the  jury  a  peremptory 
Instruction  to  find  for  the  respondent. 

This  brings  us  to  the  consideration  of  the 
case  of  RIska  v.  Union  Depot  Ry.  Co.,  180 
Mo.  168,  79  S.  W.  445.  In  that  case,  as  in 
the  case  at  bar,  the  petition  charged  the  ap- 
pellant of  violating  the  speed  and  gong  or- 
dinances of  the  city  of  St.  Louis,  and  al- 
so pleaded  the  "humanitarian  doctrine."  The 
*  answer  was  a  general  denial  and  a  plea  of 
contributory  negligence.  The  evidence  In- 
troduced by  plaintiff  tended  to  prove  the  al- 
legations of  the  petition,  and  that  of  defend- 
ant tended  to  prove  contributory  negligence 
on  the  part  of  the  plaintiff.  In  that  case,  as 
in  -this  one,  there  was  no  evidence  what- 
ever tending  to  show  that  there  was  any  other 
contributing  cause  to  defendant's  negligence 
which  resulted  in  plaintiff's  injury,  except 
the  contributory  negligence  of  the  plaintiff 
himself.  Instruction  No.  2  given  at  plain- 
tiff's request,  among  other  things,  told  the 
jury  that,  "If  the  jury  further  find  from  the 
evidence  that  such  failure  to  give  such  sig- 
nal directly  contributed  to  cause  the  injury 
and  death  of  Mathlas  Riska,  «  •  •  and 
if  the  jury  further  find  from  the  evidence  in 
this  case  that  said  Mathlas  Riska  exercised 
ordinary  care  to  look  and  listen  for  a  car 
on  said  track  before  going  upon,  and  whilst 
crossing,  said  track,  and  exercised  such  care 
to  avoid  injury  to  himself,"  then  they  would 
find  for  plaintiff.  This  summary  of  the 
pleadings,  evidence,  and  instructions  in  that 


(Mo. 

case  shows  that  it  is  on  all  fours  with  this 
case,  and  they  are  as  much  like  each  other  as 
two  black-eyed  peas  in  a  pod.  That  case  up- 
on its  face  is  directly  in  point,  and  supports 
the  views  expressed  by  VALLIANT,  C.  J.,  In 
his  opinion  in  this  case ;  but,  when  critically 
examined,  it  will  be  seen  that  no  objection 
was  made  to  said  instruction  by  the  defend- 
ant The  opinion  therein  was  written  by 
BURGECS,  J.,  and  in  discussing  the  case  he 
never  once  mentioned  or  referred  to  that  in- 
struction, except  to  copy  it  In  the  statement 
of  facts  of  the  case.  While  the  judgment 
for  plaintiff  in  that  case  was  affirmed,  and 
the  court  of  necessity  must  have  approved 
that  instruction,  yet  it  is  not  entitled  to  the 
same  weight  and  consideration  as  it  would 
have  been  had  that  able  and  learned  judge's 
attention  been  called  to  it,  and  had  it  met 
with  his  specific  approval.  If  my  attention 
had  been  called  to  the  Riska  Case  before  I 
wrote  the  opinion  in  the  case  of  Hof  v. 
Transit  Co.,  213  Mo.  445,  111  S.  W.  1166,  I 
would  have  called  the  court's  attention  to 
It  on  account  of  the  admiration  and  respect 
I  have  for  the  learning  and  ability  of  the 
various  members  of  division  No.  2  of  this 
court,  and  would  have  requested  that  the 
case  be  transferred  to  court  in  banc,  for  the 
purpose  of  having  the  seeming  conflict  between 
the  two  cases  reconciled.  In  the  Hof  Case, 
as  In  this,  the  evidence  tended  to  show  that 
both  the  plaintiff  and  defendant  were  guilty 
of  negligence,  and  the  Instruction  in  that 
case  was  in  all  material  respects  the  same  as 
is  the  one  in  this  case,  but,  as  In  this  case, 
there  was  not  a  word  of  testimony  which 
tended  to  show  that  there  was  any  contribu- 
ting cause  to  defendant's  negligence  which 
caused  the  Injury,  except  the  plaintiff's  own 
negligence ;  and,  under  that  state  of  the  rec- 
ord, this  court,  after  mature  deliberation, 
held  that  the  instruction  there  given  for 
plaintiff  was  bad  because  it  was  indefinite 
and  misleading.  In  discussing  the  instruc- 
tion In  the  Hof  Case,  supra,  on  page  267  of 
213  Mo.,  on  page  1171  of  111  S.  W.,  the 
court  used  this  language:  "Defendant  com- 
plains of  the  first  and  second  instructions  giv- 
en by  the  court  on  behalf  of  the  plaintiff. 
It  }s  claimed  that  they  are  erroneous,  for 
the  reason  that  each  of  them  authorizes  the 
jury  to  find  for  plaintiff,  if  they  believe  from 
the  evidence  that  the  facts  predicated  there- 
in 'directly  contributed  to  cause  said  colli- 
sion,' etc.  I  will  consider  only  the  first  in- 
struction, for  the  reason  that  what  is  said 
as  to  the  first  will  apply  equally  well  as  to 
the  second.  The  words  quoted  from  the  in- 
struction do  not  tell  the  jury  that,  if  they 
found  the  facts  stated  therein  caused  the  col- 
lision and  the  consequent  injury,  then  they 
would  find  for  the  plaintiff,  but  told  the  Jury 
that  if  they  found  from  the  evidence  'that 
such  negligence  of  defendant's  servants  to 
use  ordinary  care  in  running  said  car  upon 
said  crossing  directly  contributed  to  cause 
said  collision  and  Injury  to  plaintiff's  per- 
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son  and  lost  and  injury  to  his  property.  And 
if  the  jury  farther  find  from  the  evidence 
that  the  plaintiff  exercised  ordinary  care  to 
look  and  listen  for  an  approaching  car  be- 
fore and  whilst  going  upon  said  crossing, 
^nd  such  care  to  avoid  such  collision  and  In- 
juries, then  the  plaintiff  Is  entitled  to  recov- 
er.*   Under  either  of  those  instructions  the 
jury  might  well  have  found,  and  doubtless 
•did  And,  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  but  that  he  was  Injured 
by  the  concurring  negligence  of  the  servants 
in  charge  of  the  car,  and  some  unknown 
cause  not  stated  in  the  petition  or  shown  by 
the  evidence.  Clearly  that  was  error.  The  In- 
struction should  have  been  so  drawn  asto  have 
told  the  Jury  that,  before  they  could  find  for 
plaintiff,  they  must  find  that  the  negligence 
of  the  defendant  caused,  and  not  merely  con- 
tributed to,  the  injury.    Many  things  might 
be  suggested  which  contributed  to  the  In- 
jury, not  stated  In  the  petition  or  mentioned 
in  the  evidence ;  and  there  is  nothing  In  the 
Instruction  which  would  prevent  the  Jury 
from  considering  such  outside  things.  In 
other  words,  there  is  nothing  in  the  instruc- 
tion which  told  the  jury  that,  before  they 
oould  find  for  plaintiff,  they  must  first  find 
that  its  negligence  caused  the  Injury;  nor 
does  the  instruction  limit  the  jury  to  a  con- 
sideration of  the  acts  of  negligence  stated  in 
the  petition,  but  leaves  them  to  wander  In- 
to the  unknown  fields  of  speculation  to  find 
out,  If  possible,  what  fact  it  was  that  must 
have  existed  that  contributed  to  defendant's 
negligence  which  caused  the  injury.  And 
there  is  nothing  in  the  instruction  which  tells 
the  jury  what  the  fact  was  that  existed  which 
contributed  to  defendant's  negligence  In  caus- 
ing the  injury,  nor  when  or  how  it  contribut- 
ed therewith.  I  am  unable  to  conceive  of  an 
Instruction  which  is  more  indefinite  in  Its 
meaning  or  more  calculated  to  mislead  the 
jury  than  the  one  under  consideration."  Who 
can  say  the  Jury  did  not  find  and  believe 
that  the  concurring  negligence  of  plaintiffs 
and  defendant  caused  the  Injury?    My  at- 
tention has  not  been  called  to  a  single  au- 
thority which  is  in  conflict-  with  the  law  as 
announced  in  the  Hof  Case,  or  with  these 
observations,  with  the  exception  of  the  case 
of  Riska  v.  Transit  Co.,  supra ;  and,  as  be- 
fore stated,  the  objection  here  made  was 
neither  made  nor  discussed  In  that  case,  and 
for  that  reason,  in  my  judgment,  it  should 
not  be  considered  as  a  binding  authority. 

The  only  other  case  relied  upon  for  sup- 
port of  the  majority  opinion  is  the  case  of 
Xewcomb  v.  Railroad  Co.,  169  Mo.  409,  69 
S.  W.  348.  In  that  case  the  instruction  told 
the  jury  that  "before  the  plaintiff  can  re- 
cover in  this  case,  it  must  appear  to  your 
satisfaction  from  the  evidence  that  his  In- 
jury was  caused  solely  by  the  negligence  of 
the  defendant,  without  any  fault,  neglect,  or 
want  of  ordinary  care  and  prudence  on  his 
part"  The  defendant's  contention  in  that 
case  was  that  the  plaintiff  could  not  recover 


"If  his  fault,  neglect,  or  want  of  ordinary 
care  was  only  slight  or  remote."  In  discuss- 
ing that  instruction  the  court,  on  page  422  of 
169  Mo.,  on  page  851  of  69  S.  W.,  of  that 
report  used  this  language:  "The  vice  claim- 
ed to  be  present  In  this  instruction  Is  that  it 
limits  the  defendant's  liability  to  the  sole 
negligence  of  the  defendant,  and  that  it  pre- 
cludes the  plaintiff  from  recovering  If  he 
was  guilty  of  'any  fault,  neglect,  or  want  of 
ordinary  care  and  prudence*;  It  being  con- 
tended that  the  defendant  is  liable  even  if 
Its  negligence  was  not  the  sole  cause  of  the 
accident,  while  the  plaintiff  could  recover 
If  his  fault,  neglect,  or  want  of  ordinary  care 
was  only  slight  and  remote.  A  defendant  may 
be  liable  even  if  the  accident  was  not  caused 
by  his  sole  negligence.  He  is  liable  If  his 
negligence  concurred  with  that  of  another, 
or  with  the  act  of  God,  or  with  an  Inanimate 
cause,  and  became  a  part  of  the  direct 
and  proximate  cause,  although  not  the  sole 
cause."  From  this  excerpt  from  that  opinion 
it  is  seen  that  it  supports  the  Hof  Case  and 
the  views  here  expressed,  and  does  not,  as 
is  contended,  support  the  majority  opinion. 

So,  I  repeat,  that  if  there  had  been  any 
evidence  in  this  case  which  tended  to  show 
that  any  cause  outside  of  respondent's  neg- 
ligence contributed  to  appellant's  careless- 
ness, which  produced  respondent's  Injury, 
then  under  all  of  the  authorities  the  Instruc- 
tion In  question  would  have  been  proper; 
but,  as  there  was  no  evidence  whatever  in 
this  case  tending  to  show  that  there  was 
any  such  contributing  cause,  then  the  in- 
struction was  contradictory  and  misleading, 
and  warranted  the  jury  in  finding  for  the 
plaintiff,  even  though  they  believed  that  his 
negligence  contributed  to  his  injury,  for 
the  obvious  reason  that  there  was  no  evi- 
dence of  any  other  contributing  cause  to 
which  appellant's  negligence  could  have 
contributed.  When  we  look  at  this  case 
as  presented  to  the  jury  under  the  "hu- 
manitarian doctrine,"  and  under  these  con- 
tradictory, inconsistent,  and  misleading  in- 
structions, it  is  clearly  seen  that  appellant 
waB  as  completely  shorn  -of  all  defense  as 
If  the  court  had  given  a  peremptory  instruc- 
tion to  find  for  plaintiff;  and  that  defense- 
less attitude  In  which  appellant  appeared 
before  the  jury  doubtless  contributed  largely 
to  the  size  of  the  verdict  In  this  case,  which 
was  for  $15,000.  Before  a  judgment  of  that 
magnitude  should  be  permitted  to  stand  the 
court  should  be  fully  satisfied  that  the  jury 
reached  its  conclusions  under  proper  instruc- 
tions, clear  and  free  from  all  error,  and  in 
harmony  with  the  well-settled  principles  of 
law.  I  am  therefore  satisfied  that  both  In- 
structions numbered  1  and  3,  given  for  plain- 
tiff, are  erroneous,  as  expressly  held  In  the 
case  of  Hof  v.  Transit  Co.,  supra. 

4.  All  of  paragraphs  1,  2  and  3  regard  the 
appeal  of  the  Transit  Company,  and  we  will 
now  consider  that  of  the  United  Railways 
Company.  All  of  the  questions  presented  by 
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this  record  as  regards  the  liability  of  tbe  lat- 
ter company  were  presented  to,  and  dis- 
posed of  by  this  court  in  the  case  of  Moors- 
bead  v.  United  Railways  Co.,  203  Mo.  121, 
90  S.  W.  261, 100  S.  W.  611.  We  see  no  good 
reason  for  changing  our  views  regarding  tbe 
law  as  declared  in  that  case,  and  we  must 
therefore  hold  that  this  company  is  not  lia- 
ble to  plaintiff  in  this  action;  and  that  the 
court  should  have  given  the  instruction  ask- 
ed by  it  in  the  nature  of  a  demurrer  to  the 
evidence. 

The  judgment  is  therefore  reversed  as  to 
tbe  United  Railways  Company,  and  reversed 
and  remanded  as  to  the  St  Louis  Transit 
Company. 

This  cause  having  been  transferred  from 
division  No.  1  to  court  in  'banc  on  the  dis- 
senting opinion  of  WOODSON,  J.,  after  rear- 
gument  and  due  consideration  said  dissent- 
ing opinion  is  hereby  adopted  as  the  opin- 
ion of  the  court  in  banc,  in  which  BUR- 
GESS, FOX,  and  GRAVES,  JJ.,  concur ;  and 
the  opinion  of  VALLIANT,  C.  J.,  delivered 
herein  in  said  division,  is  adopted  by  him  as 
bis  dissenting  opinion,  and  In  which  GANTT 
and  LAMM,  JJ.,  concur. 

GRAVES,  J.  I  concur  in  the  result  reach- 
ed by  my  Brother  WOODSON,  but  for  rea- 
sons somewhat  dfferent.  That  Is  to  say  1 
do  not  follow  all  of  his  reasoning.  Nor,  up- 
on reflection  and  further  consideration,  do  I 
concur  in  all  that  was  said  in  the  course 
of  the  reasoning  In  the  fourth  paragraph  of 
the  opinion  in  Hof  v.  Transit  Co.,  213  Mo. 
445,  111  a  W.  1166.  My  views  in  the  Hof 
Case  were  thus:  There  was  evidence  in 
that  case  strongly  tending  to  show  contrib- 
utory negligence  on  the  part  of  the  plaintiff. 
There  was  no  evidence  tending  to  show  that 
there  was  any  independent  cause  contribut- 
ing to  the  Injury.  In  other  words,  tbe  in- 
Jury  '  must  have  occurred  (1)  by  reason  of 
defendant's  negligence;  or  (2)  by  reason  of 
plaintiff's  negligence;  or  (3)  by  reason  of 
both  contributing  to  produce  the  injury.  I 
was  of  the  opinion  then,  and  am  of  such 
opinion  now,  that  in  a  case  wherein  tbere 
Is  no  evidence  of  any  outside  cause  which 
tended  to  produce  the  injury  in  conjunction 
with  the  negligence  of  the  defendant,,  that 
it  is  error  to  give  an  Instruction  using  the 
words  "contributed  to  cause  the  injury"  or 
words  of  similar  import,  because  such  an 
instruction  is  liable  to  be  very  misleading 
to  the  average  jury.  It  would  not  be  to 
lawyers,  but  instructions  are  not  given  for 
the  benefit  of  lawyers.  In  such  case  a  jury 
unlearned  in  the  law  might  well  ask,  What 
does  the  court  mean  by  the  words  "contrib- 
uted to  cause"?  Tbe  jury  might  argue  thus: 
"The  court  would  not  have  used  the  word 
'contributed'  had  it  meant  for  us  to  find  that 
the  negligence  of  the  defendant  was  the  sole 
cause  of  the  injury.  Then  If  it  did  not  so 
mean.  It  must  have  meant  that,  If  the  neg- 


ligence- of  defendant  'contributed  to  cause 
the  injury,'  such  contribution  must  have  been 
one  made  to  tbe  contributory  negligence  of 
plaintiff,  because  there  is  no  evidence  in 
the  record  that  any  other  than  these  two 
causes  or  casual  acts  contributed  to  the  re- 
sult" So  that  we  repeat  that,  in  a  case 
like  the  Hof  Case,  where  there  is  no  cause 
shown  for  the  injury  save  and  except  the 
negligence  of  the  defendant  on  the  one  hand, 
or  the  negligence  of  plaintiff  on  the  other 
band,  then  in  submitting  the  negligence  of 
the  defendant  by  Instruction,  it  is  error  to 
use  the  words  "contributed  to  cause"  be- 
cause it  renders  the  instruction  misleading. 
And  this  was  what  the  writer  had  in  mind 
when  concurring  In  the  Hof  Case.  There 
can  be  no  question  that  a  defendant  may  be 
liable  where  his  negligence  has  concurred 
with  some  outside  cause  to  produce,  the  In- 
Jury,  which  injury  would  not  have  been  pro- 
duced by  the  outside  cause  alone.  By  out- 
side cause  of  course  we  exclude  from  view 
the  negligence  of  the  plaintiff  himself.  We 
are  inclined  to  think  that  some  things  said 
arguendo  in  tbe  fourth  paragraph  of  the  Hof 
Case  go  further  than  this,  and  hence  my 
reference  to  it  at  this  time.  The  result  in 
the  Hof  Case  was  right,  and  the  instruction 
in  that  case  was  properly  condemned. 

Now  to  the  case  at  bar.  There  is  evidence 
that  the  track  was  slippery,  and  that  this 
tended  to  prevent  the  stopping  of  cars  as 
readily  as  they  otherwise  could  have  been 
stopped.  So  that  In  this  case  it  might  be 
said  that  there  was  a  cause,  other  than  the 
negligence  of  defendant,  and  other  than  the 
negligence  of  the  plaintiff,  that. contributed 
to  the  injury.  Under  such  circumstances 
there  Is  less  reason  to  condemn  the  instruc- 
tion in  question  than  in  the  Hof  Case,  supra. 
The  instruction  would  at  least  be  less  mis- 
leading, and  perhaps  not  misleading  at  ail. 
Because  in  the  case  at  bar  the  Jury  could 
not  be  forced  to  say  that  tbe  negligence  of 
defendant  contributed  to  the  negligence  of 
plaintiff,  and  jointly  produced  the  injury,  as 
they  practically  had  to  do  In  the  Hof  Case, 
if  they  by  their  reasoning  gave  the  word 
"contributed"  any  meaning  whatever,  but 
the  jury  might  say  that  the  court  meant  by 
the  word  "contributed"  that  the  negligence 
of  defendant  and  the  slippery  track  produc- 
ed the  Injury.  In  tbe  use  of  the  words  "con- 
tributed to  cause"  In  an  instruction  they 
should  always  be  so  safeguarded  as  to  ex- 
clude the  idea  that  the  concurring  negligence 
of  plaintiff  and  defendant  will  permit  a  re- 
covery. What  I  have  said  will  indicate  how 
far  I  concur  In  the  reasoning  of  the  opin- 
ion in  the  present  case.  Such  words  were 
early  condemned  by  this  court  Smith  v. 
Hardesty,  31  Mo.  411. 

So  much  for  outside  questions.  Now  to 
the  reasons  for  my  concurrence  In  the  re- 
sult reached  by  my  Brother  WOODSON. 

1.  Plaintiff  asked  and  received  three  long 
Instructions  covering  different  phases  of  al- 
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leged  negligence  upon  part  of  the  defendant, 
outside  of  that  character  of  negligence  usu- 
ally charged  to  a  defendant  In  a  case  where- 
in the  humanitarian  doctrine  Is  relied  up- 
on. This  alleged  negligence  of  the  defend- 
ant was  placed  to  the  jury  In  a  fourth  long 
Instruction.  Each  of  the  first  three  Instruc- 
tions mentioned  contain  In  the  close  thereof 
the  following,  or  a  very  similar  clause,  "and 
that  In  attempting  to  cross  said  track,  and 
In  crossing  it,  and  while  crossing  it,  plain- 
tiff was  exercising  ordinary  care  to  avoid 
Injury  to  himself,  then  and  in  that  case  the 
plaintiff  Is  entitled  to  recover  against  the 
defendant  St.  Louis  Transit  Company."  The 
effect  of  this  clause  was  to  submit  the  al- 
leged contributory  negligence  of  the  plaintiff 
to  the  Jury.  Plaintiff  briefly  described  the 
occurrence  thus:  "Q.  State  how  that  oc- 
curred In  your  own  language?  A.  Well, 
when  I  came  up  to  the  building  line,  I  look- 
ed both  ways.  I  always  done  that  when  I 
crossed  a  street.  I  saw  the  car  on  the  west 
side  of  Fourteenth  street.  It  was  300  feet 
or  more  out  west  further,  but  I  kept  going 
on,  and  I  thought  sure  I  had  plenty  of  time 
to  get  across  the  track;  and  then  I  looked 
again,  and  I  saw  the  car  about  the  middle 
of  the  block,  and  my  first  part  of  the  wagon 
was  in  the  track,  and  after  that  I  could  not 
see  any  more  of  It  on  account  of  the  boxes, 
for  I  never  thought  the  car  was  going  to  hit 
around  me,  for  when  I  saw  it  it  was  far 
enough  away,  but  when  the  car  struck,  I 
could  not  see  the  motorman,  and  he  could 
not  see  me.  Q.  Were  your  horses  going  fast 
or  slow?  At  what  gait  were  the  horses 
going?  A.  They  were  going  about  2  miles 
per  hour." 

The  evidence  shows  that  the  street  car 
line  was  in  the  center  of  Carr  street,  and 
that  Carr  street  was  60  feet  In  width.  Carr 
street  runs  east  and  west.  Plaintiff  ap- 
proached from  the  north,  and  was  going 
south.  When  he  approached  on  a  high-seat- 
ed wagon,  there  was  nothing  to  obstruct  his 
view  of  the  street  car  line  after  he  passed 
the  building  line  on  the  north  side  of  Carr 
street.  He  says  that  he  then  looked  and 
saw  this  car,  as  he  says,  300  feet  away.  One 
of  his  witnesses  says  two  car  lengths  or  60 
feet  away.  He  was  familiar  with  the  cross- 
ing, having  used  it  almost  dally  for  several 
years.  The  Incline  was  downward  at  the 
rate  of  7  feet  to  the  hundred.  His  witness- 
es say  the  car  was  going  nearly  20  miles  an 
hour.  What  they  saw  he  must  have  seen, 
for  they  were  In  no  better  position  to  see 
and  know  than  he.  He  saw  this  rapidly 
moving  car  coming  down  a  grade  of  that 
character  just  as  he  passed  the  building  line, 
ret,  with  his  horses  moving  only  2  miles  an 
boor,  he  drives  forward,  and,  according  to 
his  own  statement,  never  looked  again  until 
the  front  wheels  of  his  wagon  were  In  the 
tracks.  Knowing  that  a  car  was  coming 
and  rapidly  coming,  he  made  no  attempt  to 


see  the  position  of  the  car  at  the  time  his 
horses  reached  the  track,  and  before  they 
went  upon  the  track.  Had  he  looked,  then 
he  would  have  no  doubt  seen  that  he  could 
not  make  It  across.  Under  the  evidence  of 
the  plaintiff  and  his  own  admissions  the 
court  should  have  declared,  as  a  matter  of 
law,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  there  was  therefore  er- 
ror in  Instructions  Nos.  1,  2,  and  3,  given  at 
his  request.  This,  of  course,  would  leave  for 
submission  only  such  negligence  of  the  de- 
fendant as  was  Involved  In  a  proper  instruc- 
tion under  the  humanitarian  rule.  We  can- 
not determine  upon  what  theory  the  verdict 
was  returned.  At  any  rate  the  defendant 
was  entitled  to  have  instructions  based  up- 
on the  theory  that  plaintiff  was  guilty  of 
contributory  negligence,  and  to  have  the 
case  confined  to  the  humanitarian  doctrine 
alone.  For  this  error  the  judgment  must  be 
reversed  and  the  cause  remanded. 

2.  There  is  also  another  reason  that  this 
verdict  should  not  be  allowed  to  stand,  a  mat- 
ter not  particularly  discussed  by  counsel, 
and  not  mentioned  In  either  of  the  opin- 
ions filed.  The  defendant  asked,  and  the 
court  refused,  the  following  instruction: 
"The  court  Instructs  the  jury  that,  while  it 
is  the  duty  of  those  operating  street  cars 
operated  by  electric  power  along  the  streets 
of  a  city  to  avoid  injuring  persons  using 
such  streets,  yet  It  Is  also  the  duty  of  per- 
sons using  such  streets  to  themselves  exer- 
cise care  to  avoid  being  Injured  by  sucb 
cars.  If,  therefore,  the  jury  find  from  the 
evidence  that  plaintiff,  driving  a  wagon 
drawn  by  a  pair  of  horses  and  loaded  with 
boxes,  drove  along  Thirteenth  street  toward 
Carr  street,  and  drove  into  Carr  street,  arut 
that  as  he  so  drove  into  Carr  street  he  look- 
ed to  the  west,  and  saw  that  such  a  car  was 
approaching  from  the  west,  and  was  then 
about  one  block  from  Thirteenth  street,  and 
that  plaintiff,  without  paying  any  attention 
■to  the  speed  at  which  such  car  was  so  ap- 
proaching, ceased  to  observe  the  car,  and 
drove  onto  the  street  railway  track  along 
which  the  car  was  approaching,  paying  no- 
attention  to  the  car,  and  that,  after  having 
so  driven  onto  such  track  in  front  of  such, 
approaching  car,  plaintiff  again  looked  for 
the  car,  and  saw  it,  and  saw  that  it  had 
reduced  Its  distance  from  plaintiff  to  about 
one-half  of  the  distance  at  which  plaintiff 
had  before  seen  it,  and  that  it  was  still  ap- 
proaching him,  and  that  thereupon  plaintiff, 
heedless  of  the  danger  of  his  situation,  again 
turned  his  attention  from  the  car,  misjudged 
his  situation,  and  assumed  that  there  was 
no  danger  to  the  wagon  he  drove  being 
struck  by  the  car,  and  did  not  Increase,  or 
attempt  to  increase,  the  speed  at  which  he 
was  driving,  and  that  he  was  driving  at  a 
walk,  and  that  by  reason  of  the  failure  of 
the  motorman  in  charge  of  said  car  to  stop 
the  same,  and  by  reason  of  such  failure  of 
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plaintiff  to  recognize  the  danger  of  the  situ- 
ation, and  of  his  failure  and  neglect  to  make 
any  effort  to  avoid  a  collision  of  said  car 
and  wagon,  the  plaintiff  received  the  inju- 
ries sued  for  in  this  action,  then  the  Jury 
will  find  that  plaintiff  was  guilty  of  negli- 
gence directly  contributing  to  his  said  inju- 
ries, and  in  that  event  the  verdict  of  the 
jury  will  be  for  the  defendants."  This  in- 
struction is  one  fairly  predicated  upon  the 
facts  and  circumstances  in  the  case,  and  is 
the  only  instruction  asked  by  the  defend- 
ants, barring  of  course  the  demurrer  to  the 
evidence.  If  the  court  was  going  to  submit 
the  question  of  contributory  negligence  at 
all,  as  it  did  attempt  to  do  in  instructions 
Nos.  1,  2,  and  3  for  the  plaintiff,  the  defend- 
ants were  clearly  entitled  to  have  an  instruc- 
tion upon  contributory  negligence  covering 
their  theory  under  the  facts,  and  its  refusal 
was  clear  error,  if  the  question  was  to  be 
submitted  at  all. 

Considering  that  plaintiff  was  56  years 
old,  with  an  earning  capacity  of  only  $11 
per  week,  the  sum  of  $15,000  for  the  ampu- 
tation of  a  leg  just  above  the  ankle  looks 
exceedingly  large,  but  defendants  have  not 
urged  that  In  the  motion  for  new  trial,  and 
it  is  not  a  question  here.  We  mention  it 
that,  so  far  as  we  are  concerned,  such  may 
not  be  considered  as.  precedent  In  future 
cases. 

For  these  reasons  the  judgment  against 
the  defendant  Transit  Company  should  be 
reversed  and  remanded.  As  to  the  judgment 
against  the  other  defendant,  we  understand 
that  all  agree  it  should  be  reversed  outright. 

VALLIANT,  G.  J.  I  do  not  concur  in  the 
result  reached  by  the  majority  opinion  for 
reasons  fully  assigned  in  my  opinion  filed 
In  division  1,  which  I  have  hereunto  attach- 
ed and  filed  as  and  for  my  dissenting  opin- 
ion in  this  court.  In  my  dissent  I  am  join- 
ed by  GANTT  and  LAMM,  JJ. 

Plaintiff  recovered  a  judgment  for  $15,- 
000  against  both  the  defendants,  as  dam- 
ages for  personal  injuries  suffered  by  him 
In  consequence  of  a  wagon  in  which  he 
was  riding  as  driver  of  the  team  of  hors- 
es being  struck  by  a  street  car,  which  was 
being  operated  at  the  time  by  the .  Tran- 
sit Company  on  a  street  railway  track  be- 
longing to  the  United  Railways  Company. 
From  that  judgment  both  defendants  have 
appealed. 

The  petition  charges  that  the  defendants 
owned  and  operated  the  street  railway  and 
cars.  The  acts  of  negligence  charged  are: 
(1)  Running  the  car  at  a  speed  in  excess  of 
8  miles  an  hour  In  violation  of  a  city  ordi- 
nance; (2)  operating  the  car  at  a  rate  of 
speed  that  was  negligent  under  the  circum- 
stances; (3)  falling  to  sound  the  gong;  (4) 
negligently  failing  to  stop  the  car  to  avoid 
the  collision  after  the  motorman  saw  the 
position  of  peril  in  which  the  plaintiff  was. 


The  answer  was  a  general  denial  and  a  plea 
of  contributory  negligence. 

There  is  not  much,  if  any,  dispute  about 
the  facts.  The  plaintiff  was  driving  a  two- 
horse  wagon  loaded  with  empty  boxes.  He 
was  sitting  on  the  driver's  seat  in  the  wag- 
on, directly  over  the  front  wheels,  and  about 
4  feet  behind  the  horses.  There  were  flan- 
ges on  the  sides  of  the  wagon.  The  boxes 
were  piled  np  high  behind  the  driver,  and 
on  each  side  of  him,  extending  above  bis 
head  about  2  feet,  intercepting  his  view  on 
either  side.  The  length  of  tne  outfit,  from 
the  rear  of  the  wagon  to  front  of  the  horses, 
was  about  25  feet.  Carr  street  runs  east 
and  west  There  was  a  single  street  rail- 
way track  In  Carr  street  on  which  the  cars 
were  operated  from  west  to  east.  Going 
east,  a  car  would  cross  in  succession  Fif- 
teenth, Fourteenth,  and  Thirteenth  streets. 
This  accident  occurred  at  the  intersection  of 
Thirteenth  street  From  Fourteenth  to  Thir- 
teenth street  the  distance  is  SlOVio  feet. 
Halfway  between  Fourteenth  and  Thirteenth 
is  an  alley.  Carr  street  Is  80  feet  wide,  with 
a  sidewalk  12  feet  wide  on  each  side,  leav- 
ing a  roadway  from  curb  to  curb  36  feet 
wide.  The  houses  on  the  north  side  of  the 
street  come  out  to  the  building  line.  Thir- 
teenth street  was  at  that  time  the  only 
street  between  Fifteenth  and  Broadway 
(which  by  its  number  would  be  Fifth  street) 
on  which  there  was  no  railway  track,  and  it 
was  a  much  traveled  street.  The  plaintiff 
was  coming  from  a  point  north  of  Carr 
street,  driving  south  on  Thirteenth.  When 
he  got  to  the  building  line  on  the  north  side 
of  Carr  street,  he  looked  to  the  east  and  to 
the  west,  and  he  saw  a  street  car  at  Four- 
teenth street  coming  east.  His  horses  were 
going  at  a  walk,  and  he  testified  that  he 
thought  he  had  time  to  cross  the  track  in 
safety;  therefore  proceeded  on  his  way. 
When  the  front  part  of  his  wagon  was  on 
the  track,  he  again  saw  the  car.  It  was 
then  at  the  alley  In  the  middle  of  the  block 
between  Fourteenth  and  Thirteenth  streets, 
about  150  feet  distant.  After  that,  because 
the  boxes  were  piled  up  on  both  sides  of 
him,  he  could  not  see  the  car  again,  but  he 
still  thought,  as  he  testified,  that  he  would 
cross  in  safety.  But  before  the  wagon  had 
cleared  the  track,  the  car  struck  the  rear 
part  of  the  hind  wheel  with  such  force  that 
the  plaintiff  was  thrown  to  the  street,  and 
some  of  the  boxes  fell  on  him.  He  was 
seriously  Injured. 

The  testimony  tended  to  show  that  the 
cnr  was  going  unusually  fast;  that  It  was 
going  twice  as  fast  as  usual  at  that  point. 
The  rate  was  estimated  at  15  to  18  miles 
an  hour.  The  testimony  was  that  it  was 
going  with  such  momentum  that  after  strik- 
ing the  wagon,  it  went  a  considerable  dis- 
tance into  the  next  block.  The  plaintiff 
called  the  defendant's  motorman  as  a  wit- 
ness, presumably  to  prove  that  it  was  a  car 
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of  the  Transit  Company,  and  that  he  was 
In  the  service  of  that  company,  but  he  was 
also  asked  about  the  equipment  of  the  car, 
and  to  give  his  understanding  as  to  how  the 
accident  occurred.  He  testified  that  the  car 
was  well  equipped,  brake,  sand  box,  reverse, 
etc.,  all  In  good  order.  He  testified  that, 
when  he  first  saw  the  wagon  and  team,  they 
were  just  coming  into  Carr  street,  and  he 
was  about  two  car  lengths  distant;  that 
is,  about  64  feet  He  sounded  the  gong,  and 
then  the  plaintiff  looked  at  him.  The  horses 
bad  got  into  the  street,  and  about  10  or  15 
feet  from  the  track.  "I  was  sounding  the 
gong,  and  I  saw  he  was  going  to  strike  the 
car.  I  already  had  the  brake  partly  set. 
I  saw  the  car  waft  sliding,  and  I  reversed 
the  power  and  shoved  the  lever  down,  and 
then  the  car  slid  Into  the  wagon."  He  had 
already  stated  that  the  track  was  muddy 
and  slippery,  and  that  there  was  a  down- 
grade. "Q.  When  you  were  two  car  lengths 
away,  I  understand  you  to  say,  you  then 
realized  there  would  be  a  collision,  and  then 
you  set  your  brakes?  A.  Yes,  sir.  •  *  » 
I  could  not  have  stopped  the  car  quicker 
than  I  did.  Q.  How  many  feet  more  would 
have  been  required?  A.  It  would  have  tak- 
en about  3  feet  more."  The  testimony  of 
plaintiffs'  other  witnesses  was  to  the  effect 
that  the  speed  of  the  car  was  not  reduced 
any  from  Fourteenth  street  to  the  point  of 
collision,  and  that  after  the  collision  it  ran 
a  considerable  distance  into  the  next  block. 
The  city  ordinance  limiting  the  speed  of 
the  car  to  8  miles  an  hour  was  read  In  evi- 
dence, also  the  vigil  watch  ordinance.  A 
lease  from  the  United  Railways  Company 
to  the  Transit  Company  of  Its  tracks  and 
equipments  was  read  in  evidence.  This  was 
the  same  lease  that  was  in  question  In  the 
case  of  Moorshead  v.  United  Railways  Co., 
203  Mo.  121,  96  S.  W.  261,  100  S.  W.  611. 
At  the  close  of  the  plaintiff's  case  each  of 
the  defendants  asked  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  refused  and  exception  taken.  Defend- 
ants introduced  no  evidence. 

In  three  of  the  instructions  given  for  the 
plaintiff  the  jury  were  authorized  to  find 
the  defendant  guilty  of  negligence,  based  on 
the  speed  of  the  car.  In  the  first  instruc- 
tion it  was  said  that,  If  the  car  was  going 
faster  than  8  miles  an  hour,  it  was  going 
in  violation  of  the  city  ordinance,  and  it  was 
therefore  negligence  on  the  part  of  the  Trans- 
it Company;  In  the  second  and  third  It  was 
said  that,  if  the  car  was  going  at  a  rate 
of  speed  which  under  the  circumstances  was 
dangerous,  the  act  was  negligence.  And  in 
those  three  Instructions,  if  the  jury  should 
find  the  defendant  Transit  Company  guilty 
of  negligence  In  the  particulars  there  men- 
tioned, and  that  such  negligence  caused  (or, 
as  said  In  the  first  and  third  instruction, 
contributed  to  cause)  the  accident  and  if 
toe  jury  should  find  that  the  plaintiff  was 
at  the  time  exercising  ordinary  care  to  avoid 


Injury  to  himself,  the  verdict  shwdd  be  for 
the  plaintiff  against  the  Transit  Company. 
The  fourth  instruction  was  given  on  the 
humanitarian  doctrine.  It  was,  In  effect 
that  if  the  motorman  saw  the  plaintiflV  in  a 
condition  of  peril,  likely  to  be  struck  by  the 
car,  in  time  by  the  exercise  of  ordinary  care 
to  have  avoided  the  collision,  and  failed  to 
do  so,  the  plaintiff  was  entitled  to  recover, 
notwithstanding  the  jury  might  find  that 
the  plaintiff  was  guilty  of  negligence  in  at- 
tempting to  cross  the  track  at  the  time  and 
under  the  circumstances.  The  Instructions 
are  long,  and  it  is  unnecessary  to  copy  them 
in  full,  because  their  substance  is  sufficient- 
ly stated  above  to  enable  us  to  appreciate 
the  points  presented  by  appellant  Transit 
Company  in  relation  to  them. 

1.  Appellant's  first  point  Is  that  by  ask- 
ing Instruction  No.  4,  on  the  humanitarian 
doctrine,  the  plaintiff  confessed  that  he  was 
guilty  of  negligence.  Therefore  he  had  no 
right  to  Instructions  1,  2,  and  3,  which  au- 
thorized a  verdict  In  his  favor  only  on  a 
finding  by  the  jury  that  be  was  not  guilty  of 
negligence.  The  position  assumed  by  the 
plaintiff  in  asking  instructions  1,  2,  and  3  is 
not  inconsistent  with  his  position  assumed  in 
instruction  4.  In  his  first  three  Instructions 
he  asks  a  verdict  based  on  a  finding  that  the 
accident  occurred  by  reason  of  the  unlawful 
or  dangerous  speed  of  the  car.  He  was  en- 
titled to  instructions  on  that  theory  because 
his  evidence  tended  to  prove  it;  but,  If  that 
was  all  the  complaint  that  he  bad  to  make 
against  the  defendant  he  could  not  recover 
on  that  alone  if  the  jury  should  also  find 
that  he  was  guilty  of  negligence  that  contrib- 
uted to  the  accident.  Therefore  be  qualified 
his  demand  for  a  verdict  on  that  theory  by 
inserting  In  his  instructions  that  the  jury 
should  also  find  that  be  was  exercising  ordi- 
nary care.  But  whilst  be  was  entitled  to  go 
to  the  jury  on  that  theory,  he  was  not  limit- 
ed to  that,  because  his  pleading  and  proof 
went  beyond  that  and  were  broad  enough  to 
give  him  another  theory  on  which  the  jury, 
if  the  facts  were  so  found,  might  give  him  a 
verdict  •  Not  In  contradiction  to  the  first  the- 
ory, but  entirely  consistent  therewith,  and 
In  addition  thereto,  he  charges  that  the  de- 
fendant not  only  ran  Its  car  at  an  unlawful 
or  dangerous  speed,  but  also  that,  after  the 
motorman  saw  him  in  peril,  he  could  by  the 
exercise  of  ordinary  care  have  averted  the 
injury,  yet  failed  to  do  so,  and  the  law  as 
declared  in  the  Instructions  is  to  the  effect 
that,  whilst  his  own  negligence  would  defeat 
a  recovery  on  the  one  state  of  facts,  yet  If, 
In  addition  to  those  facts,  the  other  facts  are 
found,  he  would  be  entitled  to  recover  even 
if  he  was  guilty  of  negligence. 

The  humanity  rule  proceeds  on  the  prin- 
ciple that  human  life  is  so  precious  the  law 
will  not  Justify  or  excuse  Its  destruction  If, 
by  the  exercise  of  ordinary  care,  the  destroy- 
er could  have  avoided  It,  even  though  the 
man  had  not  taken  the  care  that  he  should 
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to  protect  himself,  and  In  such  case  the  courts 
refuse  to  apply  the  ordinary  law  of  contrib- 
utory negligence.  The  humanitarian  rule  is 
simply  an  exception  to  the  general  rule  con- 
cerning contributory  negligence.  It  means 
that  under  certain  conditions  the  law  that 
a  plaintiff  cannot  recover  when  he  has  been 
guilty  of  contributory  negligence  does  not 
apply.  That  la  what  this  court  said  in  Kel- 
lny  v.  Railway,  101  Mo.  67,  13  S.  W.  806,  8 
L.  R.  A.  783.  In  that  case  the  judgment  was 
reversed  for  errors  in  the  instructions,  one 
of  which  undertook  to  state,  but  did  not  cor- 
rectly state,  the  humanitarian  rule.  There 
was  also  an  instruction  given  which  declared, 
as  a  matter  of  law,  that  the  plaintiff  had 
been  guilty  of  contributory  negligence.  This 
court  held  that  under  the  evidence  in  that 
case  the  question  of  whether  the  plaintiff 
had  been  guilty  of  contributory  negligence 
was  one  of  fact  for  the  jury,  and  in  remand- 
ing the  cause  to  be  tried  again  the  court,  at 
page  79  of  101  Mo.,  at  page  809  of  13  S.  W., 
said:  "An  instruction  ought  to  have  been 
given  submitting  to  the  jury  the  question  of 
the  plaintiff's  alleged  contributory  negligence, 
and  one  submitting  the  question  of  whether 
the  defendant's  employes  could,  by  the  ex- 
ercise of  reasonable  care,  have  discovered  his 
situation,  and  thereafter  have  stopped  the 
train  in  time  to  have  prevented  the  accident" 
The  court  reversed  the  judgment,  and  re- 
manded the  cause  to  be  retried  on  exactly  the 
kind  of  Instructions  that  were  given  in  the 
case  now  before  us.  The  question  of  wheth- 
er a  plaintiff  has  been  guilty  of  contributory 
negligence  Is  often  a  close  one,  and  the  ques- 
tion of  whether,  conceding  such  negligence, 
the  defendant  saw  him  in  time  to  have  saved 
him  is  likewise  often  a  close  question.  A 
plaintiff  may  well  believe  that  he  had  exercis- 
ed due  care,  and,  so  believing,  he  has  a  right 
to  present  bis  case  to  the  court  on  that  the- 
ory, but  he  may  also  well  believe  that,  wheth- 
er guilty  of  negligence  himself  or  not,  the  de- 
fendant could  have  saved  him  from  injury 
if  he  would,  but  would  not,  and  so  believing 
he  has  a  right  to*  present  that  theory  of  his 
case  to  the  court.  We  hold  that  the  plaintiff 
was  not  precluded  from  submitting  to  the  ju- 
ry the  question  of  whether  or  not  he  was 
guilty  of  contributory  negligence,  by  reason 
of  his  asking  also  an  instruction  on  the  hu- 
manitarian rule. 

2.  Appellant's  next  point  is  that  the  In- 
structions 1,  2,  and  3  were  erroneous  because 
they  submitted  the  question  of  the  plaintiff's 
contributory  negligence  to  the  Jury,  whereas 
the  court  ought  to  have  declared,  as  a  mat- 
ter of  law,  that  the  plaintiff  was  guilty.  In 
support  of  that  contention  appellant  in  its 
brief  says:  "He  drove  upon  the  track  imme- 
diately in  front  of  the  car  which  he  saw  was 
bearing  down  upon  him,  when  by  stopping  his 
horses  be  could  have  let  it  pass,  and  there- 
by have  averted  the  collision."  If  that  were 
a  correct  summary  of  the  evidence,  then  the 
court  should  have  declared  that  the  plaintiff 


was  guilty  of  contributory  negligence.  But 
in  that  summary  appellant  overlooks  all  the 
evidence,  except  that  of  the  motorman,  and 
overlooks  some  of  the  inaccuracies  of  his 
testimony.  He  testified  that  he  did  not  see 
the  wagon  until  he  was  within  two  car 
lengths  of  it— that  is,  64  feet — that  he  then 
realized  that  there  would  be  a  collision,  or, 
as  he  expressed  it,  that  the  wagon  was  going 
to  strike  the  car,  and  he  did  everything  in 
his  power  to  stop  before  colliding,  but  did 
not  succeed.  The  testimony  of  all  the  other 
witnesses  to  the  scene  was  to  the  effect  that, 
when  the  plaintiff  drove  into  Carr  street,  the 
street  car  was  as  far  west  as  Fourteenth 
street ;  that  it  was  going  unusually  fast  and 
did  not  slacken  speed  until  it  struck  the  wag- 
on. The  motorman  was  called  by  the  plain- 
tiff, and  therefore  plaintiff  cannot  question 
his  veracity,  but  plaintiff  Is  not  bound  by 
everything  his  witness  says,  and  may  show- 
by  other  witnesses  that  this  witness  was  mis- 
taken. It  was  for  the  jury  to  decide  which 
witnesses  were  most  probably  correct  If 
the  testimony  of  the  plaintiff  and  that  of  his 
witnesses,  other  than  the  motorman,  was 
true,  the  court  could  not  as  a  matter  of  law- 
say  that  he  did  not  exercise  reasonable  care, 
and  whether  that  testimony  was  true  was  a 
question  for  the  jury. 

We  must  bear  in  mind  that  this  was  not  a 
crossing  of  a  steam  railroad  in  the  county. 
If  a  man  seeing  an  engine  and  train  coming 
on  steam  railroad  In  the  country  300  feet  dis- 
tant and  if  he  should.  In  the  face  of  the  ap- 
proaching train,  attempt  to  drive  a  team  of 
horses  with  wagon  at  a  walk  across  the  track, 
there  would  be  presented  a  very  different 
case  from  the  one  we  have  before  us.  The 
public  has  as  much  right  to  use  a  public 
street  in  the  city  as  has  the  street  car  com- 
pany, and  each  must  yield  reasonable  regard 
for  the  right  of  the  other.  If  every  person 
about  to  drive  across  a  street  railway  in  the 
city  should  be  compelled,  when  he  sees  a 
street  car  coming  300  feet  away  to  stop  and 
wait  until  the  car  passes,  there  would  be  an 
unreasonable  hindrance  in  ordinary  street 
traffic.  The  plaintiff  testified  that  when  he 
cleared  the  building  line  coming  into  Carr 
street,  he  looked  and  saw  this  car  coming. 
It  was  then  at  Fourteenth  street  which  by 
measurement  was  shown  to  be  310  feet  from- 
Thirteenth  street.  He  had  then  about  35  or  40- 
feet  to  go  to  get  on  the  other  side  of  the  track. 
If  the  car  had  been  going,  as  plaintiff  bad  a 
right  to  presume  it  was,  within  the  speed 
limit  prescribed  by  the  ordinance,  he  could 
reasonably  have  calculated  that  he  could 
have  passed  over  before  the  car  reached  blm  ; 
and,  If  the  motorman  was  conscious  that  he- 
was  going  faster  than  he  should,  or  than  was 
usual,  It  was  his  duty,  seeing  the  wagon,  as 
he  must  have  seen  it  if  he  was  looking,  to- 
have  reduced  his  speed,  and  the  court  could 
not  say,  as  a  matter  of  law,  that  under  those 
circumstances  the  plaintiff  was  guilty  of  con- 
tributory negligence,  if  he  took  into  his  cal- 
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culation  the  presumption  that  the  motorman 
would  do  his  duty. 

This  Is  the  account  of  It  given  by  the  plain- 
tiff himself:  "Well,  when  I  came  to  the 
building  line,  I  looked  both  ways.  I  always 
done  that  when  I  crossed  a  street;  and  I 
saw  the  car  on  the  west  side  of  Fourteenth 
street  It  was  300  feet  or  more  out  west 
further.  I  kept  going  on.  I  thought  sure  I 
had  plenty  of  time  to  get  across  the  track. 
When  I  looked  again,  I  saw  the  car  about 
the  middle  of  the  block.  The  first  part  of  my 
wagon  was  in  the  tracks,  and  after  that  I 
could  not  see  any  more  of  It  on  account  of 
the  boxes,  but  I  never  thought  the  car  was 
going  to  hit  around  me,  for  when  I  saw  It, 
It  was  far  enough  away  and  when  the  car 
struck,  I  could  not  see  the  motorman,  and  he 
could  not  see  me."  According  to  this  tes- 
timony, when  the  plaintiff's  team  had  advanc- 
ed far  enough  into  Carr  street  to  enable  him, 
from  his  position  in  the  wagon,  to  look  for  a 
car,  he  saw  the  car  300  feet  or  more  distant; 
and,  believing  he  had  ample  time  to  cross, 
he  drove  on.  When  part  of  his  wagon  was  In 
the  tracks,  he  looked  again,  and  the  car  was 
in  the  middle  of  the  block,  150  feet  distant 
He  had  then  probably  only  10  or  15  feet  to 
go  before  clearing  the  track  while  the  car 
had  10  times  that  space  to  travel.  Plain- 
tiff was  then  In  a  position  In  which  be  could 
not  stop,  and  from  which  he  could  not  re- 
treat He  could  only  go  ahead,  but  he  was 
In  plain  view  of  the  motorman,  and  there 
was  evidence  that  the  car  could  have  been 
stopped  In  half  the  distance  with  safety.  If 
that  was  the  condition,  then,  even  if  the 
plaintiff  was  negligent  in  putting  himself  In 
it  the  defendant  would  be  liable  under  the 
humanity  rule;  and  whether  or  not  that  was 
the  condition  was  a  question  for  the  jury. 
In  a  case  very  like  this  our  St  Louis  Court 
of  Appeals,  in  an  opinion  by  Judge  Bland 
very  clearly  expounds  the  law.  Helntz  v. 
Transit  Company,  115  Mo.  App.  667,  92  S. 
W.  353.  The  trial  court  did  not  err  in  sub- 
mitting the  question  of  plaintiff's  contrib- 
utory negligence  to  the  Jury. 

3.  It  is  Insisted  that  Instructions  1  and  3 
are  erroneous  because  they  authorized  a  find- 
ing for  the  plaintiff  if  the  negligent  acts 
therein  hypothesized  "contributed  to  cause" 
bis  injuries,  the  contention  is  that  the  in- 
structions should  have  said  "caused"  the  In- 
juries. As  we  have  already  seen,  those  two 
Instructions  authorize  the  jury  to  find  for 
the  plaintiff  only  if,  besides  finding  that  de- 
fendant was  guilty  of  the  negligent  acts 
therein  mentioned,  they  should  also  find  that 
the  plaintiff  was  exercising  ordinary  care 
for  his  own  safety.  Therefore  it  Is  not  con- 
tended that  the  Instructions  are  susceptible 
of  the  meaning  that  plaintiff  could  recover  if 
defendant's  negligence  contributed  with  plain- 
tiff's negligence  to  cause  the  accident  but 
the  contention  Is  that  It  authorizes  a  recov- 
ery if  the  defendant's  negligence  only  con- 


tributed with  other  conditions,  not  named, 
to  caused  the  accident  If  the  proposition 
of  the  learned  counsel  is  that  In  order  to 
establish  the  liability  of  a  tort-feasor,  it  must 
be  shown  that  his  act  alone  caused  the  injury 
complained  of,  It  Is  contrary  to  all  our  read- 
ing on  that  subject  1  Thompson  on  Neg.  f 
75:  "If  the  concurrent  or  successive  negli- 
gence of  two  persons,  combined  together,  re- 
sults In  an  Injury  to  a  third  person,  he  may 
recover  damages  from  either  or  both,  and 
neither  can  interpose  the  defense  that  the 
prior  or  concurrent  negligence  of  the  other 
contributed  to  the  injury."  29  Cyc.  p.  487: 
"If  the  concurrent  negligence  of  two  or  more 
persons,  combined  together,  results  In  an  In- 
jury to  a  third  person,  he  may  recover  from 
either  or  all.  And  in  determining  the  lia- 
bility of  either  of  two  persons  whose  con- 
current negligence  results  In  injury,  the  com- 
parative degrees  of  negligence  are  not  to  be 
considered,  each  being  liable  for  the  whole, 
even  though  the  other  was  equally  culpable, 
or  contributed  In  a  greater  degree  to  the  In- 
jury, or  the  proportion  in  which  the  negli- 
gence of  each  contributed  to  the  Injury,  or 
the  degrees  of  care  used,  is  not  to  be  con- 
sidered." And  at  page  496  the  same  text- 
writer  says:  "As  a  general  rule  it  may  be 
said  that  negligence,  to  render  a  person  lia- 
ble, need  not  be  the  sole  cause  of  an  Injury. 
It  Is  sufficient  that  his  negligence,  concurring 
with  one  or  more  efficient  causes,  other  than 
the  plaintiff's  fault  1b  the  proximate  cause 
of  the  injury."  And  at  page  504  the  author 
says:  "Where  the  proximate  cause  of  the  in- 
jury was  the  act  of  Ood,  defendant  will  not 
be  liable,  although  he  was  negligent  Where 
the  vis  major  is  of  so  overwhelming  a  char- 
acter that  it  would  have  produced  the  inju- 
ry Independently  of  such  negligence,  it  will 
relieve  the  defendant  from  liability.  Never- 
theless the  rule  Imposing  liability  on  defend- 
ant although  another  efficient  cause  con- 
curs with  defendant's  negligence,  applies 
where  an  accident  or  act  of  Ood  is  the  con- 
curring cause."  Cooley  on  Torts  (3d-  Ed.)  p. 
226:  "When  contributory  action  of  all  ac- 
complishes a  particular  result,  it  is  unim- 
portant to  the  party  injured  that  one  con- 
tributed much  to  the  injury  and  another  lit- 
tle ;  the  one  least  guilty  is  liable  for  all,  be- 
cause he  aided  In  accomplishing  all."  The 
above  quotations  from  standard  text-writers 
are  bnt  a  few  that  might  be  cited,  all  to  the 
same  effect  If  there  is  any  authority  to  the 
contrary,  It  has  not  come  under  our  notice. 
According  to  the  text-writers  above  referred 
to,  a  defendant  may  be  sued  alone,  and  held 
liable  for  the  result  of  concurrent  causes,  of 
which  his  negligence  is  one,  whether  the  oth- 
er causes  were  acts  of  other  persons  or  a  con- 
dition of  circumstances  or  an  act  of  God. 
And  if  sued  alone  for  a  result  of  concurrent 
acts  of  negligence  of  himself  and  others,  he 
cannot  escape  liability  on  the  plea  that  oth- 
ers, equally  or  more  guilty  than  he,  are  not 


Digitized  by 


94 


120  SOUTHWESTERN  REPORTER. 


made  parties,  or  If  sued  for  a  result  of  his 
negligence  concurring  with  physical  condi- 
tions or  an  act  of  God,  he  cannot  escape  on 
the  plea  that  his  act  only  contributed  to  the 
result.  If,  then,  a  defendant  is  liable  un- 
der such  conditions  when  his  act  only  di- 
rectly contributed  to  the  result,  why  should 
not  the  jury  trying  the  case  be  so  Instructed? 

The  law  as  laid  down  by  the  authors  above 
named  has  always  been  recognized  as  correct 
by  this  court. 

In  Bassett  v.  St.  Joseph,  63  Mo.  290,  14 
Am.  Rep.  446,  plaintiff  was  Injured  by  fall- 
ing into  an  excavation  in  or  adjoining  a 
street  of  the  city:  The  evidence  tended  to 
show  that  when  the  plaintiff  was  on  the 
brink  of  the  excavation,  a  mule  either  kick- 
ed her  into  the  excavation,  or  she  jumped 
into  It  to  avoid  being  kicked.  The  trial  court 
instructed  the  jury  that,  if  they  found  certain 
facts  Indicating  negligence  on  the  part  of  the 
city  in  respect  to  the  excavation,  they  should 
find  for  the  plaintiff,  unless  they  should  find 
that  her  fall  was  caused  solely  by  being  kick- 
ed or  jumping  to  avoid  being  kicked,  In  which 
event  she  could  not  recover.  The  verdict  and 
judgment  were  for  the  defendant  city,  and 
the  plaintiff  appealed.  This  court  reversed 
the  judgment,  on  the  ground  that  the  instruc- 
tion was  erroneous,  Inasmuch  as  it  did  not 
present  to  the  jury  the  theory  of  the  liability 
of  the  city  for  its  concurrent  act  of  negli- 
gence contributing,  with  the  kicking  by  the 
mule,  to  the  result.  The  court  said:  "She 
would  have  a  right  to  recover,  notwithstand- 
ing the  cause  contributing  to  the  injury  was 
the  attempt  of  the  mule  to  kick  the  plaintiff," 
etc.  The  judgment  in  that  case  seems  to 
have  been  reversed  because  the  Instruction 
did  not  tell  the  jury  that  defendant  was  lia- 
ble if  its  negligent  act  "contributed  to  cause 
the  injury,"  whereas  in  the  case  at  bar  we 
are  asked  to  reverse  the  judgment  because 
the  trial  court  did  instruct  the  jury  as  in 
that  case  this  court  said  the  trial  court 
should  have  done.  That  decision  was  ren- 
dered in  1873,  and  the  courts  of  this  state 
have  been  trying  cases  of  this  kind  on  that 
theory  from  that  day  to  this. 

In  Brennan  v.  St  Louis,  92  Mo.  482,  2  S. 
W.  481,  it  was  contended,  on  the  part  of  the 
defendant  city,  that  the  defective  condition 
of  the  street  was  not  the  sole  cause  of  the 
injury  to  the  plaintiff,  but  that  the  stumbling 
of  another  girl  was  the  immediate  cause ;  but 
this  court  said:  "Cases  are  to  be  found, 
where  it  seems  to  be  held,  under  like  cir- 
cumstances, that  in  order  to  recover  it  must 
be  proven  that  the  injury  was  occasioned 
solely  by  the  neglect  of  the  defendant,  and 
not  the  neglect  of  the  defendant,  combined 
with  some  accidental  cause.  But  this  court, 
in  discussing  a  like  question  in  Bassett  v.  St 
Joseph,  53  Ma  290,  loc.  dt  300,  14  Am.  Rep. 
440,  said:  [Then  follows  a  quotation  from 
the  decision  in  the  Bassett  Case]."  Contin- 
uing, the  court  In  the  Brennan  Case  said: 


"The  same  principle  that  the  plaintiff  may 
recover  where  he  is  In  the  exercise  of  ordi- 
nary care  and  prudence,  and  the  injury  is  at- 
tributable to  the  defective  street  with  some 
accidental  cause,  was  again  asserted  in  Hull 
v.  Kansas  City,  54  Mo.  598, 14  Am.  Rep.  487, 
and  must  be  taken  as  established  law  of  this 
state."  The  instructions  under  which  the 
Brennan  Case  was  given  to  the  jury  are  not 
copied  in  the  report,  but  from  the  comment 
on  them  by  the  court  we  infer  they  contained 
words  similar  to  those  now  complained  of  by 
appellant  in  the  case  at  bar.'  The  court's 
comment  was:  "By  the  instructions,  upon 
which  the  case  went  to  the  jury,  the  plaintiff 
was  allowed  to  recover,  though  the  stumbling 
of  the  other  girl  in  some  degree  contributed 
to  the  Injury ;  but  if  that  was  the  sole  cause, 
the  jury  were  told  the  plaintiff  could  not  re- 
cover. These  instructions  present  the  law 
of  the  case  fairly  enough." 

In  Brash  v.  St.  Louis,  161  Mo.  433,  01  S.  W. 
808,  the  plaintiff  had  been  damaged  by  the 
bursting  of  a  sewer  belonging  to  the  city. 
The  bursting  had  immediately  followed  a 
rainstorm  of  unprecedented  violence.  There 
was  evidence  also,  of  a  defect  In  the  sewer. 
The  defense  was  that  the  bursting  of  the 
sewer  was  caused  by  the  unusual  rainstorm, 
and  an  instruction  was  asked  and  refused  to 
the  effect  that,  if  the  bursting  of  the  sewer 
was  caused  by  a  storm  of  unusual  force  and 
violence,  the  plaintiff  could  not  recover.  This 
court  said:  "Although  the  unusual  rainfall 
may  have  been  one  of  the  causes  of  the  burst- 
ing of  the  sewer,  yet  if  the  defects  in  the 
sewer  were  also  concurring  cause,  producing 
that  effect  the  defendant  is  nevertheless  lia- 
ble. Hence  the  court  committed  no  error  In 
refusing  defendant's  instruction  numbered 
6."  In  Straub  v.  St.  Louis,  175  Mo.  413,  75 
S.  W.  100,  the  Bassett  Case  and  the  Brennan 
Case  above  cited  are  referred  to  as  announ- 
cing the  correct  doctrine. 

In  Risks  v.  Ry.  Co.,  180  Mo.  168,  79  S.  W. 
445,  instructions  couched  in  the  very  same 
words  of  the  instruction  now  assailed — that 
Is  "directly  contributed  to  cause  the  injury" 
— were  there  assailed  for  that  reason,  but  the 
Instructions  were  held  to  be  right  the  court 
saying:  "It  would  be  difficult  to  couch  an  In- 
struction in  plainer  or  more  pointed  lan- 
guage than  the  parts  of  these  Instructions 
with  reference  to  the  cause  of  the  injury." 

In  Newcomb  v.  Railroad,  169  Mo.  409,  6» 
S.  W.  848,  an  instruction,  given  at  the  re- 
quest of  the  defendant  told  the  jury  that 
plaintiff  could  not  recover  unless  it  appeared 
from  the  evidence  that  "his  Injury  was  caus- 
ed solely  by  the  negligence  of  defendant, 
without  any  fault,  neglect,  or  want  of  ordi- 
nary care  and  prudence  on  his  part."  The 
judgment  was  reversed  because  of  the  error 
in  that  instruction  in  using  the  word  "sole- 
ly" in  connection  with  the  causal  negligence 
of  the  defendant  Thus  in  the  line  of  our  de- 
cisions we  not  only  have  cases  which  approve 
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the  term  "directly  contributed  to  cause,"  but 
eases  which  condemn  the  term  "solely  caus- 
ed." There  Is  really  no  difference  In  the 
meaning  of  the  word  "caused"  In  the  sense 
In  which  It  is  contended  by  appellant  in  the 
ease  at  bar  that  It  should  have  been  used  and 
the  term  "solely  caused"  in  the  sense  In  which 
it  was  used  in  the  Newcomb  Case.  The 
term  "caused,"  in  contrast  with  the  term 
"contributed  to  cause,"  means  solely  caused. 

In  Zeis  v.  Brewing  Co.,  205  Mo.  638,  loc.  clt. 
654,  104  S.  W.  99,  104,  this  court  approved 
the  action  of  the  trial  court  in  refusing  an 
instruction,  whfch  said  that  plaintiff  could 
not  recover,  unless  the  jury  should  find  that 
the  condition  of  the  box  in  question  In  that 
case  was  "the  direct  cause  of  the  Injury." 
This  court,  commenting  on  that  instruction, 
said:  "The  weak  condition  of  the  box  was 
but  one  of  several  facts,  taken  together, 
which  caused  the  injury.  The  falling  of  the 
bottle.  Its  breaking,  the  flying  glass,  and  its 
striking  the  eye  were  all  contributing  causes 
of  the  Injury."  In  that  case  tne  only  negli- 
gence charged  in  the  petition,  or  attempted 
to  be  proven  by  the  evidence,  was  the  defect- 
ive condition  of  the  box,  yet  it  was  held,  In 
effect,  that  it  would  have  been  error  If  the 
trial  court  bad  instructed  that  the  plaintiff 
could  not  recover  unless  the  defective  box 
caused  the  injury. 

There  are  other  cases  in  our  books  In 
which  the  law  as  declared  In  the  cases  above 
cited  Is  recognized,  but  the  cases  cited  are 
sufficient  to  show  the  invariable  ruling  of 
this  court  on  this  subject  We  have  felt  jus- 
tified In  making  the  somewhat  lengthy  re- 
view of  our  judicial  history  on  this  subject 
because  in  the  brief  of  appellant  we  are 
confronted  with  a  recent  decision  of  this 
court,  which  seems  to  hold  to  the  contrary 
of  wbat  we  have  hitherto  held.  Hof  v. 
Transit  Co.,  213  Mo.  445,  111  S.  W.  1166. 
In  looking  back  now  over  our  course  from 
1873,  when  the  case  of  Bassett  v.  St  Jo- 
seph was  decided,  down  to  1907,  when 
Zeis  t.  Brewing  Co.  was  decided,  we  are 
convinced  that  we  fell  Into  error  when  we 
reversed  the  judgment  In  Hof  v.  Trans- 
It  Company,  on  the  ground  that  the  instruc- 
tion in  that  case  was  erroneous  because  it 
contained  the  words  "directly  contributed 
to  cause"  instead  of  "caused"  the  injury,  and 
we  therefore  overrule  the  case. 

It  is  nearly  always  the  case  that  the  negli- 
gent act  of  the  defendant  Is  only  a  concur- 
ring cause  of  the  injury.  Sometimes  it  con- 
curs with  the  acts  of  others ;  sometimes 
(and  perhaps  almost  always)  with  physical 
conditions  for  the  existence  of  which  defend- 
ant may  not  be  responsible ;  sometimes  there 
are  Joint  tort-feasors;  sometimes  it  is  the 
act  of  God  in  the  wind  and  waves — but  what- 
ever the  concurring  act  or  thing  may  be  (un- 
less, of  course,  it  be  the  negligence  of  the  par- 
ty Injured  himself).  If  it  would  not  have  caus- 
ed the  injury  but  for  the  concurrence  of  the 


act  of  the  defendant  the  defendant  is  liable. 
In  the  case  at  bar  we  have  a  downgrade  and 
a  muddy,  slippery  track,  which  very  likely 
were  contributing  causes  to  this  accident; 
but,  if  the  testimony  of  the  plaintiff  and 
his  witnesses  be  true,  those  conditions  would 
not  have  caused  the  injury  In  question  if 
the  defendant  had  exercised  reasonable  care. 
If,  therefore,  the  defendant  is  liable  because 
his  negligence  directly  contributed  with  the 
conditions  surrounding  to  cause  the  injury, 
what  error  can  there  be  In  so  directing  the 
jury?  It  is  argued  that  the  instruction  is 
vague,  in  that  it  leaves  the  jury  to  speculate 
as  to  other  causes  that  might  have  contri- 
buted to  produce  the  result  But,  whatever 
causes  might  run  through  the  minds  of  the 
jury,  the  instruction  authorizes  them  to 
hold  the  defendant  liable  only  when  they 
find  that  his  negligent  act  directly  contri- 
buted to  cause  the  injury.  If  the  defendant's 
negligent  act  did  directly  contribute  to  cause 
the  injury,  then  the  Injury  would  not  have 
occurred  without  his  negligent  act,  and 
the  defendant  is  held  liable  not  because  of 
the  acts  of  others,  or  of  conditions  for  whose 
existence  he  is  not  responsible,  but  because 
of  his  own  negligence.  If  defendant's  own 
act  contributed  to  the  result  by  concurring 
with  other  acts  or  conditions,  and  the  result 
would  not  have  occurred  but  for  his  contri- 
bution, he  Is  liable,  no  matter  what  other 
possible  causes  might  have  existed,  provided, 
of  course,  that  the  negligence  of  the  plaintiff 
himself  was  not  one  of  the  causes.  We  hold 
that  there  was  no  error  In  those  instructions. 

4.  The  last  point  presented  by  the  appel- 
lant Transit  Company  is  that  "plaintiff's  in- 
struction No.  4  is  erroneous,  because  it  per- 
mitted a  finding  for  plaintiff  If  the  jury  be- 
lieved the  motorman  could  have  averted  the 
collision  by  stopping  the  car,  instead  of  di- 
recting a  finding  for  plaintiff,  as  it  should 
have  done,  in  the  event  the  jury  believed  the 
car  could  have  been  stopped,  with  safety  to 
the  passengers,  in  time  to  have  avoided  the 
collision."  The  motorman's  first  duty,  of 
course,  was  to  his  passengers ;  and,  if  there 
had  been  any  evidence  tending  to  show  that 
a  quicker  stop  could  have  been  made  but  for 
hazard  to  the  passengers,  or  any  circumstan- 
ces to  indicate  to  the  trial  court  that  the  mo- 
torman was  slower  In  stopping  because  of  his 
guardianship  over  his  passengers  than  he  oth- 
erwise would  have  been,  the  trial  court  would 
have  put  that  question  in  the  instruction,  but 
there  was  nothing  in  the  case  to  suggest  such 
a  question.  The  motorman  testified  that 
he  did  stop  as  quickly  as  he  could,  using 
the  brake,  the  reverse,  and  sand;  the  other 
witnesses  testified  that  he  did  not  try  to 
stop  at  all.  The  only  mention  of  passengers 
by  the  motorman  was  when  he  was  asked 
how  many  he  had.  He  answered  that  there 
were  "quite  a  few,"  whatever  that  may 
mean.  The  court  committed  no  error  in 
,  omitting  that  question  from  the  Instruction. 
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5.  All  that  is  above  said  Is  In  reference  to 
the  appeal  of.  the  Transit  Company.  We 
come  now  to  the  appeal  of  the  United  Rail- 
ways Company.  The  only  evidence  to  con- 
nect the  United  Railways  Company  with  the 
plaintiff's  injury  is  to  the  effect  that  it  own- 
ed the  street  railway  and  its  equipment,  and 
had  before  the  accident  leased  it  to  the 
Transit  Company,  which  last-named  com- 
pany alone  was  in  possession  and  operating 
it  The  lease  was  in  evidence,  and  it  ap- 
pears that  it  is  the  same  lease  that  was  be- 
fore us  in  the  case  of  Moorshead  v.  Unit- 
ed Rys.,  203  Mo.  121,  96  S.  W.  261,  100  S.  W. 
611.  Following  our  decision  in  that  case,  we 
now  hold  that  the  United  Railways  Com- 
pany is  not  liable  to  the  plaintiff  in  this  ac- 
tion, and  the  Instruction  asked  by  it  in  the 
nature  of  a  demurrer  to  the  evidence  should 
have  been  given. 

The  judgment  is  affirmed  as  against  the  St 
Louis  Transit  Company,  and  reversed  as 
against  the  United  Railways  Company. 
LAMM,  P.  J.,  concurs.  WOODSON  and 
GRAVES,  JX,  dissent  from  all  except  para- 
graph 5,  as  to  which  they  concur.  A  majori- 
ty of  the  judges  not  concurring,  the  cause 
is  transferred  to  court  in  banc. 


SCHMIDT  v.  ST.  LOUIS  TRANSIT  CO. 
(St  Loula  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Street  Railroads  (8  102*)— Negligent 
Operation— Excessive  Speed. 

To  support  an  action  for  Injuries  in  a  col- 
lision with  a  street  car,  on  the  ground  that  the 
»r  wag  running  st  a  greater  speed  than  al- 
lowed by  ordinance,  it  must  appear  that  the 
injury  would  not  have  occurred  if  the  car  had 
been  running  at  a  speed  within  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  194;  Dec  Dig.  {  102.*] 

2.  Street  Railboads  (§  113*)— Collisions— 
Negligence. 

The  fact  that  an  Injury,  in  a  collision  with 
a  street  car  running  at  a  speed  in  excess  of 
the  maximum  speed  fixed  by  an  ordinance, 
would  not  have  occurred  if  the  car  had  been 
running  within  the  speed  limit  may  be  proved 
by  collateral  facts,  and  it  is  not  necessary  to 
prove  it  by  direct  testimony. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  229;  Dec.  Dig.  {  113.*] 

3.  Street  Railroads  (8  114*)— Collisions- 
Negligence— Questions  fob  Jury. 

In  an  action  for  injuries  in  a  collision 
with  a  street  car,  evidence  held  to  justify  a 
finding  that  the  proximate  cause  of  the  accident 
was  the  excessive  speed  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  247 ;  Dec.  Dig.  {  114.*] 

4.  Street  Railroads  (8  118*)— Collisions- 
Negligence—  Instructions. 

Where,  in  an  action  for  injuries  in  a  col- 
lision with  a  street  car,  the  only  source  of  the 
Injury  was  negligence  of  defendant  and  contrib- 
utory negligence  of  plaintiff,  an  instruction  au- 
thorizing a  recovery  if  defendant's  negligence 
contributed  to  the  injury  wag  erroneous,  unless 
the  issue  of  last  clear  chance  was  raised,  since 
if  defendant's  negligence  contributed  to  that 


of  plaintiff,  the  case  was  one  of  concurring  neg- 
ligence barring  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  268;  Dec..  Dig.  I  118.*] 

5.  Negligence  (I  61*)— Concubbing  Negli- 
gence—Liability. 

One  may  recover  against  a  defendant  for 
his  negligent  breach  of  duty,  though  his  neg- 
ligence concurred  with  the  negligence  of  a  third 
person,  and  each  contributed  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  75;  Dec.  Dig.  I  61.*] 

6.  Negligence  (J  61*)— Concubbing  Negli- 
gence—Liability. 

One  injured  without  fault;  on  his  part  may 
recover  against  a  defendant  whose  negligence 
was  not  the  sole  cause  of  the  injury,  where  the 
negligent  act  complained  of  concurred  with  an 
accidental  cause,  and  operated  proximately  to 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8  74;  Dec.  Dig.  {  61.*] 

7.  Negligence  (8  61*)— Concubbing  Causes 
—Liability. 

One  injured  by  the  negligence  of  another 
concurring  with  an  act  of  God,  and  operating 
proximately  to  the  injury,  may  recover  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8  74 ;  Dec.  Dig.  8  61.*] 

Appeal  from  St  Louis  Circuit  Court;  D. 
D.  Fisher,  Judge. 

Action  by  Virginia  Schmidt  executrix  of 
Joseph  Schmidt  deceased,  against  the  St 
Louis  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Boyle  &  Priest  and  G.  B.  Arnold,  for  ap- 
pellant Jos.  A.  Wright  and  Edward  W. 
Forlstel,  for  respondent 

NORTONI,  J.  This  is  an  action  for  dam- 
ages alleged  to  have  accrued  to  Joseph. 
Schmidt  now  deceased,  for  personal  in- 
juries inflicted  upon  him  by  defendant's 
street  car.  Plaintiff  recovered,  and  the  de- 
fendant prosecutes  the  appeal.  After  trial 
and  judgment  in  the  circuit  court,  Joseph 
Schmidt  departed  this  life,  and  the  cause 
now  stands  revived  in  the  name  of  Virginia 
Schmidt,  his  executrix.  For  convenience,  we 
will  refer  to  Joseph  Schmidt  now  deceased, 
as  the  plaintiff.  It  appears  the  plaintiff  was 
seated  in  a  one-horse  wagon,  and  had  been 
driving  south  on  the  defendant's  south-bound 
track  about  0000  South  Broadway  in  the 
city  of  St.  Louis,  when  the  defendant's 
south-bound  car  collided  with  the  rear  wheel 
of  his  wagon,  and  Inflicted  the  injuries  com- 
plained of.  At  the  time  of  the  collision  he 
was  In  the  act  of  driving  to  the  southeast 
from  the  car  track.  In  fact  the  horse  and 
fore  part  of  the  wagon  were  then  off  the 
track,  and  the  car  collided  with  the  rear 
wheel  only. 

There  are  two  specifications  of  negligence 
relied  upon  in  the  petition  for  recovery.  The 
first  is  the  alleged  violation  of  what  Is 
known  as  the  "vigilant  watch  ordinance," 
and  the  second  is  an  alleged  violation  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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ipeed  ordinance  of  the  city  of  St.  Louis, 
which  ordinance  forbids  the  operation  of 
ttreet  cars  at  the  point  In  question  to  ex- 
ceed 15  miles  per  hour.  The  evidence  being 
Insufficient  to  support  the  allegation  under 
the  vigilant  watch  ordinance,  the  court  re- 
ferred the  case  to  the  jury  on  the  specifica- 
tion of  negligence  arising  under  the  speed 
ordinance  only.    The  evidence  on  the  part 
of  plaintiff  tended  to  prove  that  he  was 
driving  south  on  the  west  side  of  Broadway 
when  his  progress  was  Interrupted  because 
of  the  fact  that  certain  portions  of  the  sur- 
face of  the  street  had  been  removed  in  mak- 
ing repairs.  Thereupon  he  turned  upon  de- 
fendant's south-bound  track,  and  continued 
his  journey,  southward.  The  defendant  main- 
tains and  operates  two  street  car  tracks  on 
Broadway,  near  or  about  the  center  of  the 
street.   The  track  farthest  west  is  occupied 
by  south-bound  care,  while  the  track  farth- 
est east  is  occupied  by  the  north-bound  cars. 
Plaintiff  testified  that  be  looked  to  the  rear, 
and  listened  for  a  car  at  the  time  of  driving 
upon  the  track.    This  was  about  250  feet 
north  of  the  point  where  he  was  afterwards 
overtaken  and  Injured.   Not  seeing  or  hear- 
ing a  car  at  the  time  mentioned,  he  contin- 
ued driving  southward  for  about  250  feet 
Upon  crossing  Filmore  street  he  looked  to 
the  rear,  and  listened  a  second  time,  and 
neither  saw  nor  heard  a  car  approaching. 
The  time  of  the  year  was  October,  and  it 
was  after  6  o'clock  In  the  evening.   It  was 
dusk,  or  between  daylight  and  darkness. 
Plaintiff  said  lie  could  see  from  75  to  100 
feet  ahead  of  him.   As  he  had  a  view  for 
at  least  three  blocks  to  the  north  at  the 
time  he  looked  and  listened  at  Filmore 
street,  it  is  remarkable  Indeed  that  he  did 
not  observe  the  approaching  car  which  in- 
flicted the  injury.   However,  the  credibility 
of  his  evidence  as  to  looking  and  listening 
for  the  car  upon  crossing  Filmore  street  was 
a  question  for  the  jury.  He  said  about  this 
time  there  was  a  car  coming  on  the  east  or 
north-bound  track  from  the  south  as  well, 
and  that,  in  order  to  avoid  possible  danger 
from  the  car  approaching  thereon,  he  con- 
tinued on  the  south-bound  track  for  from 
100  to  150  feet  south  of  Filmore  street,  when, 
npon  turning  his  horse  and  wagon  to  the 
southeast,  in  order  to  leave  the  south-bound 
track,  the  defendant's  street  car  from  the 
north  collided  with  the  rear  wheel  of  his 
wagon,  and  precipitated  him  from  his  seat 
This  collision  resulted  in  the  injuries  of 
which  complaint  1b  made.    The  city  ordi- 
nance in  evidence  forbids  the  operation  of 
ttreet  cars  at  the  point  in  question  to  ex- 
ceed the  rate  of  15  miles  per  hour.  The  evi- 
dence for  plaintiff  tended  to  prove  that  the 
car  was  running,  just  prior  to  the  collision, 
at  the  rate  of  from  20  to  25  miles  per  hour 
in  violation  of  the  speed  ordinance  referred 
to.  There  was  no  testimony  Introduced  as 
to  the  distance  in  which  a  car,  running  at 
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the  rate  of  15  miles  per  hour,  might  have 
been  checked  or  stopped  in  order  to  avert 
a  collision.  It  does  appear  from  the  testi- 
mony of  defendant's  motorman,  however, 
that  he  first  saw  plaintiff's  wagon  while  in 
the  act  of  leaving  the  track,  about  50  feet 
in  front  of  the  car.  All  of  the  testimony 
goes  to  the  effect  that  upon  first  seeing 
plaintiff's  wagon,  the  motorman  Immediately 
employed  the  means  at  hand  to  stop  the  car, 
and  succeeded  in  stopping  the  same  within 
8  feet  after  colliding  with  the  rear  wheel  of 
the  wagon. 

It  is  argued  the  court  should  have  In- 
structed a  verdict  for  the  defendant,  for  the 
reason  there  was  no  evidence  tending  to 
show  that  the  excessive  speed  of  the  car 
was  the  proximate  cause  of  the  collision  and 
resulted  in  the  injury  to  plaintiff.  It  is  very 
true  that  the  mere  fact  a  street  car  is  run 
at  a  greater  rate  of  speed  than  is  allowed  by 
the  ordinance  will  not  authorize  a  recovery, 
unless  there  Is  some  evidence  connecting  a 
violation  of  the  ordinance  with  the  injury 
complained  of.  That  is  to  say,  the  mere 
fact  of  excessive  speed,  without  more,  is  not 
sufficient  to  support  an  action.  A  right  of 
action,  therefore,  accrues  to  a  person  only 
when  it  appears  that  such  excessive  speed 
operates  proximately  to  his  injury.  There- 
fore, in  order  to  support  the  action,  it  should 
appear  that  the  injury  would  not  have  oc- 
curred if  the  car  were  running  at  a  speed 
within  the  ordinance  limit.  There  is  no  pre- 
sumption of  law  that  because  the  car  was 
running  in  violation  of  the  ordinance,  the 
plaintiff's  Injury  resulted  proximately  there- 
from. On  the  contrary,  such  is  a  matter  of 
fact,  which  must  be  established  to  a  reason- 
able certainty  by  the  evidence.  Bluedorn 
v.  Mo.  Pac  By.  Co.,  121  Mo.  258,  25  S.  W. 
943;  Kelly  v.  Han.  &  St  J.  By.  Co.,  75  Mo. 
138;  Jackson  v.  By.  Co.,  157  Mo.  621,  58  S. 
W.  32,  80  Am.  St  Bep.  650;  Molyneux  v.  S. 
W.  Mo.  Elec.  By.  Co.,  81  Mo.  App.  25.  How- 
ever, such  fact  may  be  proved  by  other  col- 
lateral facts  and  circumstances,  as  well  as 
by  direct  and  positive  testimony.  It  is  cer- 
tainly not  essential  for  a  witness  to  testify 
positively  that  a  car,  running  within  the  or- 
dinance speed,  could  have  been  stopped  so 
as  to  have  averted  the  Injury,  when  such 
may  be  reasonably  Inferred  from  the  testi- 
mony given.  Although  there  was  no  direct 
proof  in  the  cause  to  the  effect  that  a  car, 
running  at  15  miles  an  hour,  could  have  been 
stopped  in  time  to  have  averted  a  collision, 
a  reasonable  Inference  to  that  effect  arises 
from  the  facts  in  proof.  From  the  testimony 
given  on  behalf  of  plaintiff  it  appears  the 
car  was  running  from  20  to  25  miles  per 
hour;  that  the  .motorman  first  discovered 
this  wagon  on  the.  track  about  50  feet  In 
front  of  the  car;  that  upon  applying  the 
brakes,  he  succeeded  In  stopping  the  car 
within  8  feet  after  having  collided  with  the 
wagon.    The  collision,  too,  was  with  the 
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rear  wheel  of  the  wagon,  when  the  horse 
and  other  portion's  of  the  wagon  had  gotten 
off  the  track.  From  this  a  jury  may  reason- 
ably infer  that,  had  the  car  been  running  at 
only  15  miles  per  hour,  and  the  motorman 
exerted  the  same  effort  to  stop  after  ap- 
prehending the  danger,  the  wagon  would 
have  cleared  the  track  entirely  before  the 
point  of  collision  was  reached  by  the  car. 
This  proof  tends  with  great  force  to  show 
a  causal  connection  between  the  violation  of 
the  speed  ordinance  and  plaintiffs  Injury. 
The  case  of  Stotler  v.  C.  &  A.  Ry.  Co.,  200 
Mo.  107,  135,  136,  98  S.  W.  509,  Is  quite  In 
point,  if  any  authority  were  needed  for  the 
proposition.  See,  also,  Kolb  v.  St  Louis 
Transit  Co.,  102  Mo.  App.  143,  76  S.  W.  1050; 
Keim  v.  Union  Ry.  ft  Transit  Co.,  90  Mo. 
814,  2  a  W.  427. 

At  the  instance  of  plaintiff,  the  court  gave 
the  following  instruction:  "If  the  Jury  find 
from  the  evidence  In  this  case  that,  on  the 
18th  day  of  October,  1904,  the  defendant, 
St.  Louis  Transit  Company,  was  operating 
the  railway  and  car  mentioned  in  the  evi- 
dence for  the  purpose  of  transporting  per- 
sons for  hire  from  one  point  to  another  in 
the  city  of  St.  Louis,  and  if  the  jury  find 
from  the  evidence  that  at  such  time  Broad- 
way, at  the  places  mentioned  in  the  evi- 
dence, was  an  open,  public  street  within  the 
city  of  St  Louis,  and  if  the  jury  find  from 
the  evidence  that  on  said  day  plaintiff  was 
driving  a  horse  attached  to  a  wagon  south- 
ward on  Broadway,  near  its  Intersection. with 
Grundy  street  in  the  city  of  St  Louis,  and 
that  whilst  doing  so  the  horse  and  wagon 
were  traveling  along  the  south-bound  track 
of  said  defendant,  and  if  the  jury  find  from 
the  evidence  that  the  motorman  of  said  de- 
fendant in  charge  of  said  car,  while  ap- 
proaching the  said  horse  and  wagon,  was 
running  said  car  on  the  south-bound  track 
at  a  speed  greater  than  at  the  rate  of  15 
miles  per  hour,  then  the  court  instructs  the 
jury  that  said  motorman  was  negligent  in 
running  said  car  in  excess  of  15  miles  per 
hour;  and,  if  the  jury  finds  from  the  evi- 
dence that  said  car  struck  the  plaintiff's  wag- 
on and  threw  him  off  the  seat  and  Into  the  bed 
of  the  wagon  and  injured  him,  and  if  the  ju- 
ry further  finds  from  the  evidence  that  the 
running  by  said  motorman  of  said  car  at  a 
speed  greater  than  15  miles  per  hour  di- 
rectly contributed  to  cause  the  aald  car  to 
strike  the  plaintiff's  wagon,  and  to  throw 
him  off  the  seat  and  into  the  bed  of  said 
wagon,  and  injured  him,  and  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  for 
his  own  safety,  as  specified  in  other  Instruc- 
tions given,  then  your  verdict  will  be  for 
the  plaintiff,  against  the  defendant  St  Louis 
Transit  Company."  It  is  argued  that  the 
court  erred  in  this  instruction,  for  the  rea- 
son it  told  the  Jury  they  should  find  the  is- 
sues for  the  plaintiff  If  they  found  that  the 
excessive  speed  mentioned  directly  contrib- 
uted to  cause  the  injury.  This  assignment 


of  error  must  be  sustained,  for  it  appears 
there  was  no  outside  or  intervening  cause 
which  could  have  contributed  to  the  injury 
upon  any  theory  of  the  case.  There  was 
naught  in  issue  as  a  contributing  cause  oth- 
er than  the  negligence  of  the  defendant  oi 
of  plaintiff  himself. 

It  appears  that  Instructions  employing  the 
word  "contributed"  in  the  same,  or  about  the 
same,  connection  as  here  employed  have  been 
approved  by  the  courts  of  this  state  in  cases 
much  resembling  this  one.  That  is,  in  cases 
where  on  the  facts  in  judgment  there  ap- 
peared to  be  no  outside  or  independent  cause 
contributing  to  the  injury;  the  only  possible 
sources  of  negligence  being  that  of  the  de- 
fendant on  the  one  hand,  and  the  plaintiff 
on  the  other.  See  Campbell  v.  St  Louis 
Transit  Co.,  121  Mo.  App.  406,  99  S.  W.  58 ; 
Rlska  v.  Union  Depot  Ry.  Co.,  180  Mo.  168, 
79  S.  W.  445.  By  reference  to  the  case  of 
Rlska  v.  Union  Depot  Ry.,  supra,  it  will  ap- 
pear that  the  objectionable  words  authorizing 
a  recovery  for  the  plaintiff  if  the  negligence 
of  defendant  contributed  to  cause  the  in- 
jury ran  through  practically  all  of  the  plain- 
tiff's instructions.  Those  instructions  are  set 
out  in  the  opinion;  and,  although  this  fea- 
ture of  them  was  not  discussed  therein,  the 
opinion  of  the  Supreme  Court  affirming  the 
judgment  operated  to  approve  the  instruc- 
tions at  least  sub  sllentio.  Be  this  as  it  may. 
the  more  recent  cases  in  our  Supreme  Court 
condemn  as  misleading  instructions  whlcb 
authorize  a  recovery  for  the  plaintiff  if  the 
defendant's  negligence  contributed  to  the  in- 
Jury  in  cases  other  than  those  in  which  there 
is  an  outside  or  independent  cause  commin- 
gling with  the  defendant's  negligence.  In 
those  cases  where  no  outside  or  independent 
cause  concurs  with  that  of  defendant  in  pro- 
ducing the  injury,  then  the  case  Is  to  be  de- 
termined solely  by  reference  to  the  alleged 
negligent  .conduct  of  the  defendant  on  the 
one  hand,  and  the  alleged  negligent  conduct 
of  the  plaintiff  on  the  other;  and,  if  the 
plaintiff's  negligence  contributes  In  the  least 
to  his  Injury,  there  can  be  no  recovery,  un- 
less it  be  under  the  last  clear  chance  doc- 
trine, which  is  not  Important  here,  and  will 
therefore  not  be  farther  noticed.  Therefore, 
if  the  defendant's  negligence  contributes  with 
that  of  plaintiff  only,  the  case  is  one  of  con- 
curring negligence,  and  the  plaintiff  is  de- 
barred of  recovery  for  the  reason  that  de- 
fendant's negligence,  Instead  of  being  the 
sole  and  proximate  cause  of  his  injury,  oper- 
ated only  to  contribute  with  plaintiff's  own 
fault   Smith  v.  Hardest?,  31  Mo.  411. 

In  view  of  these  principles,  the  Supreme 
Court,  in  Hof  v.  St.  Louis  Transit  Co.,  213 
Mo.  445,  111  S.  W.  1166,  denounced  as  mis- 
leading an  instruction  permitting  a  recovery 
on  the  part  of  the  plaintiff,  if  the  jury  found 
that  defendant's  negligence  contributed  to 
cause  the  Injury,  even  though  the  instruction 
required  the  jury  as  well  to  find  that  the' 
plaintiff  was  exercising  ordinary  care  on  his 
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part  at  the  time  of  the  Injury.  In  that  case 
the  court  said:  "Under  either  of  those  in- 
structions the  jury  might  well  have  found, 
and  doubtless  did  find,  that  plaintiff  was 
not  guilty  of  contributory  negligence,  but  that 
be  was  Injured  by  the  concurring  negligence 
of  the  servants  In  charge  of  the  car  and  some 
unknown  cause,  not  stated  in  the  petition 
or  shown  by  the  evidence."  It  appears, 
therefore,  that  in  a  case  where  there  is  for 
consideration  only  the  negligence  of  the  two 
parties,  and  no  outside  or  independent  cause 
contributing  thereto,  the  matter  is  not  aided' 
by  the  fact  that  the  instruction  requires  the 
Jury  to  find  the  plaintiff  was  exercising  or- 
dinary care  on  his  own  part  It  is  said  in 
such  cases  that  the  portion  of  the  Instruction 
authorizing  the  Jury  to  find  for  the  plaintiff, 
if  the  defendant's  negligence  contributed  to 
cause  the  injury,  is  Inconsistent  with  that 
which  requires  the  Jury  to  find,  first,  of  his 
right  of  recovery,  that  the  plaintiff  was  ex- 
ercising ordinary  care  on  his  part. 

It  is  very  true  that  one  may  have  his  ac- 
tion, and  a  recovery  against  a  defendant  for 
its  negligent  breach  of  duty,  in  a  case  where- 
in the  negligence  of  the  defendant  may  not 
be  the  sole  cause  of  the  injury.  As,  for  in- 
stance, where  the  negligence  of  two  persons 
concur,  and  thereby  each  contributes  to  the 
injury  of  a  third.  In  such  circumstances 
the  Injured  person  may  have  his  action,  and, 
If  he  is  without  negligence  on  his  own  part, 
recover  against  either  defendant,  even  though 
its  negligence  were  not  the  sole  cause  of  the 
injury.  A  recovery  is  allowed  and  sustain- 
ed in  such  cases  when  defendant's  negligence 
contributes  proximately,  even  though  it  is 
not  the  sole  cause  of  the  plaintiff's  hurt. 
The  principle  Is  elucidated  in  Newcomb  v. 
X.  T.  C.  Ry.  Co.,  169  Mo.  409,  69  S.  W.  348; 
Straub  t.  City  of  St.  Louis,  175  Mo.  413,  75 
S.  W.  100;  Harrison  v.  Kansas  City  Elec. 
Light  Co.,  195  Mo.  606,  93  S.  W.  951,  7  L. 
a  A.  (N.  S.)  293.  See,  also,  Herdt  v.  Koenlg 
(Mo.  App.)  119  S.  W.  56.  It  Is  likewise  true 
that  a  plaintiff,  being  without  fault  on  his 
part,  may  have  an  action  and  recover  against 
a  defendant  whose  negligence  is  not  the  sole 
cause  of  Injury  if  the  negligent  act  com- 
plained of  concurs  with  an  accidental  cause, 
and  operates  proximately  to  the  injury  of 
another.  Although  in  such  cases  defendant's 
negligence  is  not  the  sole  can  Be  of  the  inju- 
ry, it  is  liable  to  respond  and  answer  in  dam- 
ages for  Its  inattention  and  want  of  care 
which,  concurring  with  the  accidental  cause, 
proximately  entailed  the  loss  or  injury  up- 
on another  party  who  Is  Innocent  Such  are 
the  cases  of  Brennan  v.  City  of  St.  Louis, 
92  Mo.  482,  2  S.  W.  481;  Hull  v.  City  of 
Kansas  City,  54  Mo.  598,  14  Am.  Rep.  487. 
And  on  the  same  principle  an  action  will  lie, 
and  the  law  will  afford  relief  to  a  plaintiff 
Injured  by  the  negligence  of  a  defendant, 
which  is  not  the  sole  cause  of  the  injury, 
if  the  defendant's  negligence  concurs  with 
the  act  of  God,  and  operates  proximately  to 


plaintiff's  loss.  See  the  following  cases: 
Brash  v.  City  of  St.  Louis,  161  Mo.  433,  61 
8.  W.  808;  Gratiot  Street  Warehouse  Co. 
v.  M.  K.  ft  T.  Ry.  Co.,  124  Mo.  App.  545, 
102  S.  W.  11.  And  the  principle  extends 
as  well  to  any  other  Independent  or  outside 
cause  with  which  the  defendant's  negligence 
operates  and  concurs  to  contribute  to  the  In- 
Jury.  As,  for  instance,  where  a  plaintiff,  in 
endeavoring  to  avoid  the  kick  of  a  mule, 
fell  into  an  excavation  negligently  permitted 
to  remain  adjacent  to  the  streets  of  the  city 
of  St  Joseph.  The  court  pronounced  Judg- 
ment to  the  effect  that,  even  though  the  de- 
fendant's negligence  in  permitting  the  exca- 
vation to  remain  unguarded  was  not  the  sole 
cause  of  the  Injury,  if  it  contributed  with 
an  independent  cause — that  Is,  in  that  case, 
with  the  kick  of  the  mule  from  which  the 
plaintiff  was  endeavoring  to  escape  at  the 
time  of  her  Injury — the  action  should  be 
sustained.  Bassett  v.  City  of  St.  Joseph,  53 
Mo.  290,  14  Am.  Rep.  446.  Now  there  can  be 
no  question  that  in  any  of  those  cases  where 
defendant's  negligence  Is  not  relied  upon  as 
the  sole  cause  of  the  Injury,  but  on  the  con- 
trary, where  It  appears  Its  negligence  only 
contributed  with  an  outside  or  independent 
cause,  as  above  pointed  out,  to  entail  the 
Injury  upon  which  the  suit  is  predicated,  It 
is  proper  enough  for  the  court  to  tell  the 
jury  that,  if  defendant's  negligence  contrib- 
uted with  such  cause  to  produce  the  injury, 
then  tbe  plaintiff  is  entitled  to  recover.  If 
found  to  be  without  fault  on  his  part  Such 
was  the  recent  case  of  Fleddermann  v.  St 
Louis  Transit  Company,  in  this  court,  134 
Mo.  App.  199,  113  S.  W.  1143.  In  that  case 
the  noise  from  railroad  engines  and  trains 
operated  as  an  independent  cause  to  pre- 
vent plaintiff  from  hearing  the  street  car. 
This  doctrine  does  not  obtain,  of  course,  in 
respect  of  that  class  of  cases,  where  the 
rights  of  the  parties  are  to  be  ascertained 
with  respect  solely  to  the  negligent  breach 
of  duty  on  the  part  of  defendant  on  the  one 
hand,  and  on  the  part  of  plaintiff  on  the 
other.  In  such  cases,  where  the  Issue  Is 
negligence  or  no  negligence  on  the  part  of  de- 
fendant, and  negligence  or  no  negligence  on 
the  part  of  the  plaintiff,  plaintiff  is  always 
precluded  from  recovery  if  his  negligence 
contributed  to  the  injury;  and,  in  order  to 
sustain  a  verdict  in  that  behalf,  the  find- 
ing of  the  jury  must  affirm  the  want  of  neg- 
ligence on  the  part  of  plaintiff,  and  that  the 
negligence  on  tbe  part  of  defendant  was  tbe 
sofe  and  only  cause  operating  proximately 
to  the  injury. 

The  recent  decisions  of  our  Supreme  Court 
go  to  the  effect  that  in  cases  of  this  class  it 
Is  reversible  error  for  the  court  to  Instruct 
the  Jury  that  plaintiff  may  recover  If  the 
Jury  finds  defendant's  negligence  contributed 
to  cause  the  Injury,  and  this,  too,  even 
though  tbe  Instruction  requires  the  jury  as 
well  to  find  the  plaintiff  was  without  fault 
on  his  part  Besides  Hot  v.  St  Louis  Trans- 
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It  Co.,  213  Mo.  446,  111  S.  W.  1166,  see  the 
more  recent  case  of  Krehmeyer  v.  St  Louis 
Transit  Co.  (not  yet  officially  reported)  120  S. 
W.  78,  where  the  court  In  banc  reviews  the 
Hof  Case,  and  reaffirms  Its  doctrine  In  ac- 
cordance with  the  views  hereinbefore  express- 
ed. It  would  seem  that  in  a  case  where  the 
complaint  Is  that  of  negligence  on  the  part  of 
defendant,  tie  answer  countercharging  con- 
tributory negligence  on  the  part  of  plaintiff, 
as  In  this  case,  and  there  is  no  outside  or 
independent  cause  whatever  contributing  to 
(he  injury  in  proof,  the  facts  suggest  but 
two  possible  sources  of  negligence.  That  is, 
negligence  on  the  part  of  defendant  on  the 
one  hand,  and  negligence  on  the  part  of  plain- 
tiff on  the  other.  This  being  true,  It  could 
be  well  reasoned  that,  If  the  jury  were  in- 
structed to  find  for  the  plaintiff,  if  they 
found  the  defendant's  negligence  contributed 
to  the  injury,  and  the  plaintiff  was  wholly 
without  fault  on  his  part,  by  finding  for  the 
plaintiff  the  Jury  thereby  affirmed  there  was 
no  negligence  on  the  part  of  plaintiff,  and 
therefore,  defendant's  negligence  being  the 
only  other  possible  cause  of  the  injury,  its 
contributing  thereto  is  sufficient  Be  this 
as  It  may,  such  reasoning  on  the  question, 
whether  sound  or  not,  is  foreclosed  to  us 
by  the  two  recent  decisions  of  the  Supreme 
Court  directly  in  point 

For  error  in  the  instruction  referred  to, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  X,  and  GOODE,  J.,  concur. 


MONTGOMERY  v.  WISE  et  aL 
(Kansas  City  Court  of  Appeals.    Missouri.  May 
81,  1909.  Rehearing  Denied  June  14,  1909.) 

1.  Monet  Received  (J  1*)— Nature  and  Pur- 
pose or  Count  fob  Monet  Had  and  Re- 
ceived. 

The  count  for  money  had  and  received  lies 
to  recover  any  money  defendant  has  received,  or 
in  any  manner  obtained  possession  of,  which  in 
equity  and  good  faith  and  conscience  he  ought 
to  pay  over  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  i  1;  Dec.  Dig.  §  1.*] 

2.  Vendor  and  Purchaser  (J  303*)— Action 
fob  Purchase  Money— Necessity  of  Of- 
fering to  Convey  or  Tender  Deed. 

The  rule  is  universal  that  in  the  sale  of 
land,  where  the  promise  to  pay  the  purchase 
money  and  give  a  deed  are  mutual  and  depend- 
ent covenants,  the  vendor,  in  an  action  to  re- 
cover the  purchase  money,  must  either  offer  to 
convey  or  tender  a  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  852-855;  Dec.  Dig.  § 
803.*] 

3.  Vendor  and  Purchaser  ({  329*)— Con- 
tracts—Action  for  Breach— Necessity  of 
Proving  Tender  of  Performance. 

If  one  party  to  the  contract  for  the  sale 
of  land  repudiates  it  and  places  himself  in  a 
condition  which  prevents  him  from  performing, 
it  dispenses  with  the  necessity  of  the  other  prov- 


ing a  tender  of  performance,  In  an  action  based 
on  the  breach  thereof. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  829.*] 

4.  Vendor  and  Purchaser  (J  75*) — Time  fob 
Performance  of  Contract. 

There  being  no  time  specified  in  a  contract 
of  sale  of  land  for  furnishing  an  abstract  and 
closing  the  transaction  by  deed  or  payment  of 
purchase  money,  such  matters  must  be  perform- 
ed within  a  reasonable  time,  considering  the  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f{  113-118;  Dec  Dig.  f 
75.*] 

5.  Vendor  and  Purchaser  (I  341*)— Action 
by  Purchaser  for  Price— Performance  of 
Contract  by  Vendors— Correction  of  De- 
fects in  Title— Question  fob  Jury. 

In  an  action  by  a  purchaser  to  recover  mon- 
ey paid  vendors,  held  that  the  evidence  present- 
ed a  question  for  the  jury  as  to  whether,  under 
all  the  circumstances,  they  had  complied  with 
their  contract  to  correct  defects  in  their  title 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  !  341.*] 

6.  Appeal  and  Error  (§  999*)— Verdict— 
Conclusiveness. 

An  issue  as  to  the  performance  of  a  con- 
tract having  been  properly  submitted  to  the  ju- 
ry on  the  evidence,  the  defeated  parties  are  con- 
cluded by  the  verdict 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3912-3924;  Dec  Dig.  § 
999.*] 

7.  Vendor  and  Purchaser  (f  839*)— Rescis- 
sion by  Vendor  and  Recovery  or  Pur- 
chase Money— Necessity  of  Offer  to  Per- 
form. 

Where  vendors,  when  called  on  to  make  a 
good  abstract,  put  it  out  of  their  power  to  do 
so,  the  purchaser  was  not  bound  to  offer  to  per- 
form before  rescinding  the  contract  and  suing 
to  recover  the  purchase  money  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {|  994,  997-999;  Dec. 
Dig.  i  339.*] 

8.  Vendor  and  Purchaser  (I  111*)— Rights 
or  Parties  on  Refusal  of  Vendors  to 
Comply  with  Contract. 

After  vendors  refuse  to  comply  with  their 
contract,  they  are  in  no  position  to  demand  its 
execution,  and  it  is  optional  with  the  purchas- 
er whether  he  will  waive  his  right  to  a  forfei- 
ture, or  Insist  on  a  right  to  rescind  and  demand 
return  of  his  money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  198;  Dec  Dig.  §  111.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Jno.  G.  Park,  Judge. 

Suit  by  George  W.  Montgomery  against 
Charles  Wise  and  others.  From  a  Judgment 
tor  plaintiff,  defendants  appeal.  Affirmed. 

Holmes  &  Page,  for  appellants.  E  as  tin  & 
Corby  and  Stewart  Taylor,  tor  respondent 


BROADDUS,  P.  J.  This  is  a  suit  for  mon- 
ey had  and  received,  and  grows  out  of  the 
following  contract:  "Wise  &  Stern.  Sale 
Contract.  This  agreement,  made  and  enter- 
ed into  this  23d  day  of  September,  1904,  by 
and  between  Wise  &  Stern  of  Kansas  City, 
Jackson  county,  state  of  Missouri,  parties 
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of  the  first  part,  and  O.  W.  Montgomery  of 
Buchanan  county  and  state  of  Missouri,  par- 
ty of  the  second  part:  Wltnesseth,  That  In 
consideration  of  four  thousand  ($4,000.00) 
dollars,  to  be  paid  to  the  parties  of  the  first 
part  by  the  said  party  of  the  second  part  in 
sums  and  at  times  hereinafter  set  forth, 
parties  of  the  first  part  agree  to  sell  and  con- 
?ey  or  cause  to  be  conveyed  by  good  and 
sufficient  warranty  deed,  and  party  of  the 
second  part  hereby  agrees  to  buy  a  certain 
piece,  parcel  or  tract  of  land  situated  in 
Lane  county  and  state  of  Kansas,  more 
fully  described  as  follows,  to  wit:  The  south 
one-half  and  the  northeast  one-fourth  of 
section  six,  township  seventeen,  range  thirty, 
and  containing  four  hundred  and  eight  acres, 
more  or  less,  according  to  government  sur- 
vey. And  In  consideration  of  said  premises, 
the  said  party  of  the  second  part  agrees  to 
pay  to  the  parties  of  the  first  part  the  afore- 
said sum  of  four  thousand  ($4,000.00)  dollars, 
as  follows:  Twelve  hundred  ($1,200.00)  dol- 
lars cash  In  hand  paid,  receipt  whereof  is 
hereby  acknowledged;  the  balance  to  be  se- 
cured by  mortgages  on  the  above-described 
property,  payable  one  hundred  ($100.00)  dol- 
lars, or  any  multiple  thereof  at  any  Interest- 
paying  date,  and  all  to  become  due  in  five 
years,  with  Interest  at  six  per  cent.  The 
parties  of  the  first  part  to  furnish  a  good 
tenant  on  the  above-described  property  for 
the  season  of  1906,  and  the  party  of  the  sec- 
ond part  agrees  to  pay  for  plowing  now  done 
at  $1.25  per  acre,  and  wheat  now  planted 
at  same  rate.  The  said  parties  of  the  first 
part  shall  furnish  to  the  party  of  the  second 
part,  abstracts  showing  In  them  or  from 
whom  the  deed  is  to  come,  a  good  and  mer- 
chantable title,  and  the  party  of  the  second 
part  shall  have  ten  days  in  which  to  ex- 
amine said  abstracts,  and  shall  return  the 
same  to  the  parties  of  the  first  part,  together 
with  bis  objections  set  out  In  writing,  and 
the  said  parties  of  the  first  part  shall  have 
a  reasonable  length  of  time  thereafter  In 
which  to  correct  any  defects  or  objections 
raised  to  the  said  title,  the  nature  and  kind 
of  said  objections  to  be  taken  Into  consid- 
eration in  the  length  of  time  to  be  given  to 
the  parties  of  the  first  part  in  correcting  and 
remedying  the  same.  It  Is  further  agreed 
that  should  the  title  of  said  premises  not  be 
merchantable  at  the  time  herein  set  for  the 
closing  of  this  contract,  then  the  parties  of 
the  first  part  shall  have  sufficient  time  there- 
after to  correct  all  such  defects,  either  by 
salt  to  quiet  title  or  otherwise,  but  in  no 
event  shall  the  closing  of  this  contract  be 
delayed  beyond  the  date  herein  set  forth, 
on  account  of  any  defects  of  title,  providing 
the  first  parties  shall  at  the  same  time  and 
place  execute  to  the  second  parties  a  bond 
in  the  penal  sum  of  said  purchase  price  to 
indemnify  the  second  parties  against  all 
damages,  should  the  first  parties  fall  to  make 
the  title  merchantable,  as  aforesaid.  How- 
ever, If  a  merchantable  title  to  said  land 
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cannot  be  secured,  then  the  parties  of  the  first 
part  are  to  return  all  money  paid  by  the 
said  second  party,  and  this  contract  shall  be- 
come null  and  void.  All  payments  are  to  be 
made  at  the  office  of  Wise  &  Stern,  or  at 
any  bank  they  may  designate.  It  Is  further 
agreed  that  time  shall  be  the  essence  of  this 
agreement,  and  if  the  party  of  the  second 
part  shall  fall  to  make  the  payments  of 
the  several  sums  of  money,  or  any  or  either 
of  them,  or  any  part  thereof,  or  default 
shall  be  made  In  any  way  of  the  covenants 
herein  to  be  by  said  party  of  the  second  part, 
kept  or  performed,  then  at  the  election  of 
the  parties  of  the  first  part  this  agreement 
shall  be  declared  null  and  void,  and  all  sums 
paid  by  the  party  of  the  second  part  shall  be 
forfeited  to  said  parties  of  the  first  part 
This  contract  Is  made  subject  to  the  ap- 
proval of  the  owner.  In  witness  whereof, 
we,  the  undersigned,  hereby  bind  ourselves, 
our  heirs  and  executors  to  the  fulfillment 
of  this  contract  Witness  our  signatures  In 
duplicate  the  day  and  year  first  above  writ- 
ten. Wise  A  Stern,  by  A.  D.  Atkins.  [Seal.] 
O.  W.  Montgomery.  [Seal.]" 

The  plaintiff  paid  to  the  defendants  the 
sum  of  $1,200  as  stated  In  the  agreement  at 
the  time  of  its  execution.  Nothing  was  done 
in  the  matter  until  October  30th,  when  plain- 
tiff wrote  a  letter  to  defendants,  making  in- 
quiry why  the  abstract  to  the  land  had  not 
been  sent  to  him.  On  the  1st  day  of  Novem- 
ber, defendants  wrote  to  plaintiff,  asking 
when  and  where  one  of  their  representatives 
could  meet  him  for  the  purpose  of  submit- 
ting to  him  and  his  attorney  the  abstract  in 
question.  This  letter  was  answered  on  No- 
vember 3d  by  Vinton  Pike,  who  had  been 
retained  by  plaintiff  to  examine  the  abstract, 
with  the  request  that  If  defendant  would 
send  it  to  him,  he  would  examine  it  Imme- 
diately, and  report  to  them,  and  also  to  the 
plaintiff.  On  the  4th  of  November  the  de- 
fendants mailed  fhe  abstract  to  Mr.  Pike, 
with  a  letter  in  which  they  asked,  if  the 
title  was  satisfactory,  to  notify  them,  and 
they  would  send  mortgages  and  notes  to  be 
executed  by  plaintiff  and  wife,  and  the  letter 
contained  the  following:  "The  $1,650  mort- 
gage has  been  placed  on  the  land  since  Mr. 
Montgomery  purchased  same,  and  he  will 
only  be  required  to  give  us  a  mortgage  for 
the  amount  due  according  to  the  contract" 
On  the  9th  of  November,  Mr.  Pike  wrote 
plaintiff  that  he  had  examined  the  abstract, 
and  found  that  It  showed  a  good  title  to  C. 
F.  Duncan,  subject  to  a  mortgage  of  $1,650, 
and  that  he  would  so  advise  plaintiff,  and 
also  stating  that:  "There  will  be  a  discrep- 
ancy between  the  terms  of  his  contract  and 
your  proposed  execution  of  It,  In  that  the 
contract  provides  that  he  may  pay  off  the 
mortgage  debt  In  installments  before  due. 
This  provision  it  seems  would  not  apply  to 
the  mortgage  made  by  Miss  Duncan."  On 
the  next  day,  the  defendants  wrote  Mr.  Pike 
a  letter,  In  which  they  refer  to  the  Duncan 
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mortgage  and  the  discrepancy  between  It 
and  the  contract,  and  stating  that  "we  will 
have  no  trouble  In  getting  Mr.  Masemore 
[the  mortgagee]  to  give  Mr.  Montgomery  a 
statement  wherein  he  will  agree  to  take 
$100.00,  or  any  multiple  thereof,  at  any  In- 
terest-paying day.  Please  advise  us  at  your 
earliest  convenience  If  this  wnl  be  satisfac- 
tory." At  the  same  time  they  Inclosed  a  note 
and  mortgage  to  be  executed  by  plaintiff  and 
wife.  On  the  next  day  Mr.  Pike  wrote  de- 
fendants that  plaintiff  did  not  like  the  ar- 
rangement proposed  In  their  letter  the  day 
before,  and  asked  them  to  yield  to  him  In 
that  particular,  and,  suggesting  that  no 
doubt  they  do  so,  as  they  had  control  of  the 
Masemore  mortgage,  or  could  get  control  of 
It,  at  the  same  time  expressing  the  hope 
that  they  would  be  able  to  carry  out  the 
agreement  to  the  letter  of  the  contract  as  it 
1b  understood  by  Mr.  Montgomery.  On  the 
second  day  thereafter,  Messrs.  Holmes  & 
Page,  defendants'  attorneys,  wrote  Mr.  Pike 
the  following  letter:  "Since  the  conversation 
of  our  Mr.  Page  with  you  over  the  telephone 
to-day,  he  has  seen  our  client,  Wise  &  Stern, 
and  they  are  adverse  to  changing  the  form 
of  the  notes  and  mortgages  as  they  now  ex- 
ist They  cannot  see  that  the  present  form 
in  which  the  papers  are  drawn  makes  any 
substantial  difference  to  Mr.  Montgomery, 
and  it  will  be  some  expense  and  consider- 
able trouble  for  them  to  make  the  change. 
At  any  event,  they  are  unwilling  to  have 
their  note  secured  by  the  mortgage  that  se- 
cures Mr.  Masemore's  paper.  They  seem  to 
think  that  you  can  convince  your  client  that 
the  present  papers  make  no  substantial  dif- 
ference and  are  therefore  unwilling  to  go  to 
the  useless  expense  of  releasing  the  old  mort- 
gage and  procuring  a  new  mortgage  to  Mr. 
Masemore.  The  only  change  we  think  they 
would  agree  to  in  case  Mr.  Montgomery  is 
still  Insisting  In  bis  desire,  is  that  they 
would  have  Mr.  Masemore  release  the  mort- 
gage given  by  Miss  Duncan  to  him  and  ac- 
cept In  lieu  thereof  a  mortgage  and  note  for 
a  similar  amount  from  Mr.  Montgomery,  but 
they  are  particular  to  have  their  deed  and 
mortgage  separate  from  any  obligation  to 
Mr.  Masemore,  and  In  this  we  think  they 
are  correct"  On  the  16th  of  November  Mr. 
Pike  acknowledged  receipt  of  this  letter, 
and  stated  that  he  had  forwarded  it  to  plain- 
tiff, with  request  to  him  to  come  and  see 
him. 

On  the  17th  of  November  the  plaintiff 
wrote  defendants  the  following  letter:  "I 
am  in  receipt  of  a  letter  from  your  attorney 
to  Mr.  Pike  of  St  Joseph,  stating  that  you 
had  refused  to  comply  with  your  contract 
in  regard  to  that  Kansas  land.  Now,  Mr. 
Stern,  what  is  the  use  of  making  a  contract 
If  you  don't  intend  to  abide  by  It?  Now,  I 
am  ready  to  comply  to  my  part  of  the  con- 
tract and  have  been  waiting  on  yon  for  thir- 
ty days  or  more  and  the  contract  is  what  1 
intend  to  go  by.  Ton  say  It  don't  make  any 


difference  in  the  matter.  It  does  make  a 
difference  with  me.  I  have  talked  with 
other  attorneys  In  St  Joe  and  showed  your 
contract  to  them  and  they  as  well  as  Mr. 
Pike  advise  me  to  stay  with  the  contract 
Now,  if  It  is  putting,  you  to  too  much  ex- 
pense and  trouble  for  to  comply  with  the  con- 
tract I  <un  not  froze  to  the  deal  and,  if  you 
would  rather  pay  my  money  back  and  some- 
thing for  damages  and  cost  and  expense, 
I  will  meet  you  halfway,  otherwise  I  will 
have  to  hold  you  to  the  contract  That  man 
Mr.  Masemore's  name  Is  not  In  our  con- 
tract and  he  Is  a  stranger  to  me  and  there- 
fore I  will  not  have  any  dealings  with  any- 
body but  Wise  &  Stern  as  our  contract  calls 
for.  I  will  be  In  Mr.  Pike's  office  Saturday 
next  about  11  o'clock  and  if  you  want  to 
comply  with  my  proposition  you  can  phone 
up  to  Mr.  Pike  and  let  me  know."  November 
19th  Mr.  Pike  wrote  to  Holmes  &  Page  that 
he  could  not  Bee  that  it  would  make  any 
material  difference  with  him  If  the  contract 
were  carried  out  as  defendants  proposed,  and 
said:  "But  I  should  like  to  see  the  Mase- 
more note  and  mortgage  *  *  *  as  he 
will  take  the  property  subject  to  the  mort- 
gage and  virtually  assume  payment  The 
title  by  abstract  appears  to  be  In  C.  F.  Dun- 
can, but  the  owner  is  referred  to  in  the  cor- 
respondence as  Miss  Duncan.  I  should  like 
to  know  also  who  she  is.  I  confess  I  do  not 
like  the  aspect  of  the  transaction.  The  In- 
itials are  used  only  in  naming  the  grantee 
In  the  deed  to  her  and  there  is  nothing  to 
indicate  the  sex  of  the  party.  It  would  not 
have  cost  much  to  write  the  Christian  name 
of  the  grantee  by  signs  or  letters.  I  shall 
rely  upon  your  assurance  that  the  parties 
are  all  right  and  that  the  situation  does  not 
require  any  further  inquiry  by  the  purchaser. 
*  *  *  As  soon  as  I  hear  from  you,  and 
have  the  information  desired,  the  matter 
can  be  closed  In  the  speediest  way  practica- 
ble." On  November  21st  Daniel  B.  Holmes 
wrote  Mr.  Pike  that  he  had  sent  for  a  copy 
of  the  mortgage  and  note  from  Miss  Dun- 
can to  Masemore,  and  would  forward  them 
to  him  as  soon  as  they  arrived,  and  assur- 
ing blm  that  he  knew  Miss  Duncan  person- 
ally, that  she  was  a  single  woman,  and  that 
he  knew  the  transaction  to  be  all  right  in 
every  particular.  On  November  26th  he  for- 
warded to  Mr.  Pike  a  certified  copy  of  the 
mortgage.  On  November  25th  Mr.  Pike  ac- 
knowledged receipt  of  the  mortgage.  He 
states  two  objections  to  the  mortgage:  "(1) 
The  contract  provides  that  Mr.  Montgomery 
shall  have  the  privilege  of  paying  the  bal- 
ance of  the  purchase  price  before  due  in 
$100.00  payments,  or  any  multiple  of  $100.00, 
on  any  interest-paying  day.  The  Duncan 
note  to  Masemore,  as  described  In  this  mort- 
gage, runs  for  five  years  without  this  privi- 
lege. (2)  The  contract  calls  for  three  quar- 
ter-sections, 480  acres  more  or  less,  accord- 
ing to  government  survey.  In  the.  Duncan 
mortgage,  the  three  quarters  are  said  to  con- 
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tain  499.48  acres,  mora  than  20  acres  less 
than  480  and  a  greater  variance  than  the 

term  'more  or  tees'  will  permit.  The  terms 
of  the  trade  Indicate  that  the  parties  con- 
templated 480  acres,  for  the  price  was  to  be 
$&33%  per  acre,  and  this  price  multiplied  by 
480  produces  $4,000.00  *  *  *  Mr.  Mont- 
gomery has  been  made  very  desirous  of  an- 
nulling the  transaction.  I  would  not  hint 
for  reasons  to  encourage  him  In  his  desire, 
but  If  yon  are  satisfied  that  the  contract 
cannot  be  substantially  carried  oat,  I  hope 
you  will  advise  Its  rescission." 

On  December  7th  Mr.  Pike  returned  de- 
fendant's abstract  of  title,  unexecuted  note 
and  mortgage,  and  copy  of  note  made  by 
Duncan  to  Masemore,  with  the  statement 
that  be  had  advised  plaintiff  to  go  to  Kan- 
sas City,  and  engage  an  attorney  who  would 
be  nearer  to  their  office,  and  that  he  would 
do  so  shortly,  asking  them  to  advise  Messrs. 
Holmes  A  Page  that  he  no  longer  represent- 
ed Mr.  Montgomery.  The  plaintiff  after- 
wards employed  Messrs.  Beardsley,  Gregory 
&  Kirschner,  who  on  January  18,  1005,  no  ti- 
ded defendants  that  by  the  authority  of 
plaintiff  the  contract  was  rescinded,  and  de- 
manded a  return  of  the  $1,200  paid  defend- 
ants under  the  terms  of  the  contract  On 
January  19th  defendants  notified  Messrs. 
Beardsley,  Gregory  &  Klrschner  that  on  Jan- 
uary 16th  they  had  made  a  tender  In  writ- 
ing to  plaintiff.  The  said  tender  in  writing 
reads  as  follows:  "Mr.  G.  H.  Montgomery: 
We  herewith  again  hand  yon  the  abstract 
to  S.  %  and  the  N.  W.  Bee.  6,  Tp.  17,  R. 
30,  in  Lane  county,  Kansas.  The  abstract 
shows  that  the  mortgage  for  $1,050.00  from 
C.  F.  Duncan  to  Sprague  V.  Masemore  has 
now  been  duly  released  and  that  the  title 
now  stands  in  C  F.  Duncan  free  and  clear  of 
all  incumbrances  of  every  kind  and  charac- 
ter. Your  contract  with  us  calls  for  480 
acres,  more  or  less.  The  abstract  shows  the 
number  of  acres  to  be  459  «»/ioo.  which  we 
regard  as  complying  with  the  contract.  Nev- 
ertheless, for  the  purpose  of  this  tender,  we 
deduct  from  the  gross  the  full  480  acres. 
We  now  tender  to  you  warranty  deed 
•  *  •  from  said  C.  F.  Duncan  conveying 
the  title  to  you  free  and  clear  of  all  incum- 
brances and  demand  that  you  execute  and 
deliver  to  us  In  accordance  with  the  provi- 
sions of  the  contract  a  note  and  first  mort- 
gage on  said  land  for  $1,050.00,  and  a  note 
and  second  mortgage  on  said  land  for  the 
balance  of  $979.00." 

The  plaintiff  began  his  action  on  the  22d 
day  of  September,  1905,  to  recover  the  said 
sum  of  $1,200.  Tbe  petition,  after  reciting 
the  contract,  sets  up  that  defendants  furnish- 
ed an  abstract  to  the  land,  which,  when  ex- 
amined, showed  that  there  were  but  459.48 
acres  of  the  land;  that  It  was  incumbered 
by  a  mortgage  for  $1,650  payable  to  one 
Masemore,  dated  October  1,  1905,  due  five 
Tears  after  date,  which  had  been  placed  up- 
on the  land  subsequent  to  the  execution  of 


the  contract;  that  plaintiff  notified  defend- 
ants of  said  defects  within  due  time,  as 
provided  by  the  contract,  and  that  they  failed 
and  refused  to  convey,  or  cause  to  be  con- 
veyed, to  plaintiff  said  land  as  provided.  It 
is  then  alleged  that  defendants  promised  to 
return  to  plaintiff  said  sum  of  $1,200.  for 
which  he  asks  judgment  The  defendants' 
answer  consists  of  a  general  denial,  and  a 
recitation  of  the  terms  of  the  contract  and 
performance  on  their  part  Including  the 
written  tender  of  January  16,  1005.  The 
plaintiff  recovered  Judgment  and  defendant 
appealed. 

The  court  gave  two  instructions  at  the  in- 
stance of  plaintiff.  No.  1  is  as  follows: 
"The  contract  entered  into  between  the  plain- 
tiff and  the  defendants  in  this  case  created 
mutual  obligations  and  bound  the  defendants, 
within  a  reasonable  time  after  the  execution 
of  the  contract  to  comply  with  its  terms, 
by  tendering  to  the  plaintiff  a  merchantable 
title  to  the  land  described  in  the  contract 
and  a  warranty  deed  conveying  the  same  to 
the  plaintiff,  and  to  accept  from  blm  a  note, 
or  notes,  for  the  unpaid  purchase  money, 
due  In  five  years  and  payable  in  install- 
ments of  $100,  or  any  multiple  thereof,  at 
any  Interest  payment  period,  secured  by  a 
mortgage  or  mortgages  on  the  premises,  and 
said  contract  bound  the  plaintiff  to  accept 
such  warranty  deed,  if  tendered  within  a 
reasonable  time,  and  to  sign  the  notes  and 
execute  the  mortgage,  or  mortgages,  on  the 
land,  and  deliver  them  to  the  defendants; 
and.  If  the  jury  believe  from  the  evidence 
that  the  defendants  failed,  within  a  reason- 
able time  after  the  execution  of  the  contract 
to  procure  the  title  to  said  premises,  and  to 
tender  a  warranty  deed,  conveying  a  title 
free  from  incumbrances,  to  plaintiff,  in  or- 
der that  he  might  give  back  a  purchase- 
money  mortgage,  or  mortgages,  for  the  bal- 
ance, then  your  verdict  will  be  for  the 
plaintiff,  for  $1,200,  and  you  may  add  in- 
terest at  6  per  cent  per  annum  since  de- 
mand, if  any,  by  plaintiff  upon  defendants 
for  the  payment  of  said  sum."  Instruction 
No.  2,  given  at  the  instance  of  plaintiff,  con- 
tains a  definition  of  reasonable  time  as  men- 
tioned in  instruction  No.  1. 

We  pass  over  the  first  objection  of  defend- 
ants as  to  tbe  form  of  the  action  by  a  quo- 
tation from  Green  &  Myer  on  Missouri  Prac- 
tice &  Pleading,  |  256,  to  wit:  "The  count 
for  money  had  and  received  Is  a  very  im- 
portant one,  and  in  some  respects  differs  from 
all  other  common-law  actions.  It  is  a  sort 
of  connecting  link  between  law  and  equity, 
and  by  the  use  of  the  very  convenient  fiction 
of  an  Implied  promise  this  count  will  He  to 
recover  any  money  which  defendant  has  re- 
ceived, or  in  any  manner  obtained  posses- 
sion of,  which  in  equity  and  good  faith  and 
conscience  he  ought  to  pay  over  to  plaintiff." 
See,  also,  Mansur  v.  Botts,  80  Mo.  657;  Red- 
man v.  Adams,  165  Mo.  60.  65  S.  W-  800  ;  Clif- 
ford Banking  Co.  v.  Donovan,  195  Mo.  262, 
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94  S.  W.  627.  If  said  Instruction  No.  1 
should  not  have  been  given,  as  defendants 
contend,  the  plaintiff  was  not  entitled  to  re- 
cover, and  the  argument  against  its  correct- 
ness Is  to  that  effect  The  argument  is  that 
under  the  contract  the  payment  of  the  pur- 
chase price  by  plaintiff  and  the  conveyance  of 
the  land  were  to  be  simultaneous  acts,  and 
the  respective  agreements  of  the  parties,  there- 
fore, constitute  mutual  and  dependent  cove- 
nants, for  a  breach  of  which  neither  could  be 
put  in  default  without  a  tender  of  full  per- 
formance by  the  other,  and  that  the  rule  Is 
the  same  whether  the  action  be  by  the  ven- 
dor or  the  vendee.  It  Is  not  contended  by 
plaintiff  that  there  was  any  performance  on 
his  part  The  rule  Is  stated  as  follows:  "The 
rule  Is  universal  that  in  the  sale  of  land, 
where  the  promise  to  pay  the  purchase  mon- 
ey and  make  a  deed  are  mutual  and  depend- 
ent covenants,  the  vendor,  In  an  action  to 
recover  the  purchase  money,  must  either  of- 
fer to  convey  or  tender  a  deed."  Olmstead 
v.  Smith,  87  Mo.  602;  Davis  v.  Barada- 
Ohlo  Real  Estate  Co.,  115  Mo.  App.  327,  02 
S.  W.  113;  Pursley  Good,  94  Mo.  App. 
382,  68  S.  W.  218.  But  it  was  said  In  the 
last  case  that  if  one  party  repudiates  the 
contract  or  has  placed  himself  In  a  condi- 
tion that  prevents  him  from  so  doing,  this 
dispenses  with  the  necessity  of  proving  ten- 
der. And  it  was  so  said  in  Harwood  v.  Die- 
mer,  41  Mo.  App.  48,  and,  further,  that:  "Aft- 
er a  party  to  a  contract  has  repudiated  it 
he  is  not  entitled  to  a  tender  of  performance 
by  the  other  contracting  party." 

There  does  not  seem  to  be  any  real  dispute 
as  to  the  law  of  the  case,  but  the  parties  dif- 
fer widely  as  to  its  application.  By  the  terms 
of  the  contract  plaintiff  was  to  pay  defend- 
ants $1,200  in  cash,  and  upon  the  delivery 
to  him  of  a  good  title  he  was  to  execute  a 
note  and  mortgage  on  the  land  to  secure  the 
balance  of  the  purchase  money,  the  note  to 
be  payable  In  five  years,  with  the  privilege  of 
paying  $100,  or  any  multiple  thereof,  at  any 
interest-paying  date.  The  defendants  were 
to  furnish  plaintiff  an  abstract  showing  In 
them,  or  the  person  from  whom  deed  was  to 
come,  a  good  and  merchantable  title,  upon 
the  receipt  of  which  plaintiff  was  to  have  10 
days  in  which  to  examine  it  and  to  return 
It  to  defendants,  with  his  objections  in  writ- 
ing, after  which  defendants  were  to  have  a 
reasonable  time  to  correct  any  defects  found  to 
exist,  the  nature  and  kind  of  which  to  be  tak- 
en into  consideration  in  the  length  of  time  to 
be  allowed  for  the  purpose.  It  will  be  ob- 
served that  no  time  was  specified  In  which 
the  abstract  should  be  furnished  and  the  clos- 
ing of  the  transaction  by  deed  and  payment 
of  the  purchase  money.  It  must  as  a  matter 
of  course,  be  conceded  that,  time  as  to  those 
matters  not  being  provided  for,  they  must  be 
performed  within  a  reasonable  time,  consid- 
ering the  circumstances. 

On  the  4th  of  October  the  abstract  was 
submitted  to  Mr.  Pike,  plaintiff's  lawyer.  In 


a  few  days  thereafter  Mr.  Pike  gave  notice 
by  letter  to  defendants  that  he  had  examin- 
ed the  abstract  and  found  that  title  was  In 
O.  F.  Duncan,  subject  to  the  mortgage  here- 
tofore mentioned,  and  that  there  was  a  dis- 
crepancy between  the  contract  and  the  mort- 
gage; the  latter  containing  no  provision  for 
$100  payments,  or  any  multiple  thereof,  at 
Interest-paying  dates.  The  defendant  made 
no  offer  to  correct  the  matter,  but  submitted 
a  proposition  to  have  the  mortgagee  make  a 
statement  that  he  would  receive  such  pay- 
ments. Plaintiff  declined  to  accept  this 
proposition,  and  his  attorney  so  notified  de- 
fendants. On  November  14th  defendants, 
through  their  attorneys.  Holmes  &  Page,  de- 
clined to  make  the  correction,  and  suggested 
what  they  might  be  willing  to  do  instead. 
This  suggestion  plaintiff  refused  to  entertain, 
and  on  the  17th  of  November  notified  defend- 
ants, as  stated  In  his  letter  of  that  date,  that 
they  should  comply  with  the  contract  and 
fixing  a  time  and  date  npon  which  they 
should  Inform  him  what  they  proposed  to  do 
in  the  matter.  The  defendants  failed  to  meet 
plaintiff  at  the  time  or  place  indicated,  but 
made  another  effort  to  Induce  Mr.  Pike  to 
deviate  from  the  contract  The  latter,  aft- 
er pointing  out  to  Holmes  &  Page  certain 
objections  to  the  condition  of  the  title,  ceas- 
ed to  represent  plaintiff  on  the  7th  of  Decem- 
ber. It  seems  to  us  that  the  failure  and  re- 
fusal of  defendants  to  comply  with  the  con- 
tract after  so  many  repeated  demands  up- 
on the  part  of  plaintiff  through  his  attor- 
ney, and  finally  by  himself,  and  the  various 
subterfuges  they  employed  for  the  purpose 
of  evading  its  terms,  are  most  convincing 
that  they  did  not  Intend  to  do  so  as  long  as 
they  could  find  a  pretext  for  their  action. 
They  were  bound  within  a  reasonable  rime 
to  correct  any  defects  In  their  title,  and  It 
was  a  question  for  the  jury  to  say  whether 
under  all  the  circumstances  they  had  com- 
plied with  the  contract  in  that  respect  and, 
as  the  instruction  submitted  that  question  to 
the  jury,  which,  we  think,  was  what  the 
court  should  have  done,  the  defendants  are 
concluded  by  the  verdict 

A  very  significant  fact  appears  In  evidence, 
viz.,  that  the  mortgage  of  Dnncan  to  Mase- 
more  was  executed  in  October,  some  time 
after  the  date  of  the  execution  of  the  con- 
tract. If  defendants  had  control  of  the  land, 
as  they  assumed  they  did,  why  did  they  per- 
mit this  incumbrance,  which  would  prevent 
them  from  showing  a  clear  title  to  the  land? 
This  was  enough  to  arouse  suspicion,  not  only 
In  the  mind  of  such  men  as  plaintiff,  who  was 
a  farmer,  but  also  In  others  in  other  sta- 
tions in  life.  This  very  act  which  must  be 
attributed  to  defendants,  was  the  principal 
cause  of  the  delay,  and  almost  the  sole  ob- 
stacle that  prevented  a  formal  consummation 
of  the  contract.  And,  furthermore,  when  call- 
ed upon  to  make' a' good  abstract  they  had 
put  It  out  of  their  power  to  do  so,  if  they  had 
no  control  over  the  owner  In  fee  of  the  land 
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and  the  mortgage.  Plaintiff  was  not  bound, 
under  the  authorities  cited,  to  offer  to  per- 
form under  each  circumstances,  as  the  offer 
would  have  been  unavailing.  But,  If  they 
had  such  control,  why  did  they  not  exercise 
It  at  once,  and  close  the  transaction?  The 
evident  purpose  was  to  get  plaintiff  bound 
for  the  payment  of  a  note  very  materially 
different  from  the  agreed  one.  All  these 
facts  constituted  evidence  of  the  strongest 
character  of  unreasonable  delay.  The  trans- 
action could  easily  have  been  terminated  be- 
fore the  execution  of  the  Masemore  mortgage. 
The  defendants  contend  that  plaintiff  com- 
mitted a  breach  of  the  contract  when  he  re- 
fused to  accept  tender  made  by  them  on  the 
16th  of  January;  but  we  think  differently, 
and  that  the  breach  was  committed  when  de- 
fendants failed  and  refused  to  furnish  ab- 
stract showing  clear  title  in  themselves  or 
from  Duncan.  After  defendants  had  failed 
and  refused  on  demand  to  compjy  with  their 
contract,  the  plaintiff's  cause  of  action  ac- 
crued. It  follows  from  what  has  been  said 
that  the  tender  of  defendants  made  on  the 
16th  day  of  January  was  unavailing,  for  the 
reason  that  it  was  untimely;  that  is,  after 
an  unreasonable  delay,  as  found  by  the  jury. 
After  having  refused  to  comply  with  the  con- 
tract, they  were  in  no  position  to  demand  Its 
execution.  It  was  then  at  the  option  of  the 
plaintiff  whether  he  would  waive  his  right 
to  a  forfeiture,  or  insist  on  his  right  to  re- 
scind, and  demand  his  money  in  return.  He 
chose  to  do  the  latter,  as  it  was  his  right  to  do. 

Oar  attention  has  been  called  to  certain 
authorities  on  this  question  wlhch  it  Is 
claimed  provide  that,  where  time  is  not  of 
the  essence  of  the  contract,  a  neglect  or  de- 
lay to  execute  and  deliver  a  conveyance  Is 
not  generally  an  Impairment  of  the  rights  of 
the  parties,  and  that,  when  time  is  not  ma- 
terial, it  is  sufficient  If  the  vendor  can  make 
a  good  title  before  Judgment  In  McTague 
v.  Sea  Isle  City  Lot  &  Bldg.  Ass'n,  57  N. 
J.  Law,  427,  31  Atl.  727,  the  language  of  the 
court  is  that:  "Mere  delay  by  one  party  In 
the  execution  of  an  executory  contract,  whose 
terms  would  be  satisfied  by  a  performance 
within  a  reasonable  time,  does  not  of  Itself 
entitle  the  other  party  to  rescind."  In  Wood- 
ward v.  Van  Hoy,  45  Mo.  800,  the  whole  the- 
ory of  the  case  is  expressed  In  the  headnote 
as  follows:  "When  one  pays  the  money  and 
takes  possession  under  a  title  bond  for  the 
conveyance  of  land,  and  the  vendor,  after 
neglecting  for  three  years  to  execute  the  deed, 
makes  tender  thereof,  the  vendee  cannot  re- 
ject the  deed  and  sne  for  the  recovery  of  the 
purchase  money.  Tim  not  being  of  the  es- 
sence of  the  contract,  and  the  vendee  being 
in  possession,  the  delay  was  not  such  as  to 
furnish  ground  for  rescission  of  the  contract" 
The  authorities  do  not  sustain  the  position. 

What  we  have  said,  we  believe,  disposes 
of  an  the  material  questions  raised  on  the  • 
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appeal,  Including  the  giving  and  rejection  of 
Instructions.  We  believe  the  Judgment  was 
for  the  right  party,  and  it  is  therefore  affirm- 
ed.  Ail  concur. 


STATE  v.  HARDY. 
(St  Louis  Court  of  Appeals.   Missouri.  June 
8,  1909.) 

Cbiminal  Law  (§  778*) — Witnesses  —  Fail- 
ure to  Testify. 

In  a  prosecution  for  keeping  a  bawdy- 
house,  the  court  properly  Instructed  that  the 
refusal  of  a  witness  to  answer  a  question,  on 
the  ground  that  to  answer  would  tend  to  his 
degradation,  might  be  considered  by  the  jury 
in  making  up  their  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  778.*] 

Appeal  from  Criminal  Court,  Greene  Coun- 
ty; A.  W.  Lincoln,  Judge. 

Judith  Hardy  was  convicted  of  an  offense, 
and  appeals.  Affirmed. 

Roscoe  C.  Patterson,  for  the  State. 
< 

REYNOLDS,  P.  J.  This  is  a  prosecution 
by  Information,  duly  verified  by  the  prose- 
cuting attorney  of  Greene  county,  filed  in 
the  criminal  court  of  that  county,  charging 
defendant  and  two  others  with  keeping  a 
common  bawdyhouse,  in  violation  of  section 
2197,  Rev.  St.  1899  (Ann.  St.  1906,  p.  1406). 
On  a  trial  before  the  court  and  jury,  this 
appellant  was  convicted  and  fined,  sentence 
of  fine  duly  entered,  motion  for  new  trial 
and  in  arrest  filed  and  overruled,  exceptions 
saved,  and  appeal  duly  taken. 

No  briefs  or  arguments  are  filed  on  either 
side,  but  the  prosecuting  attorney  has  filed 
a  motion  to  dismiss  the  appeal  for  failure 
of  defendant  to  pay  the  docket  fee  in  this 
court  and  to  perfect  her  appeal  within  six 
months  from  the  time  the  appeal  was  grant- 
ed. We  might  sustain  this  motion  under 
the  provisions  of  section  2717,  Rev.  St  1899 
(Ann.  St  1906,  p.  1595),  but  have  preferred  to 
consider  the  appeal  on  its  merits,  and  to 
overrule  that  motion.  There  was  testimony 
In  the  case  upon  which  the  jury  was  war- 
ranted in  finding  this  defendant  guilty  as 
charged.  As  usual  In  cases  of  this  kind,  the 
evidence  establishing  the  character  of  the 
women  found  in  the  house  is  largely  infer- 
ential, but,  reading  it,  we  consider  it  suffi- 
cient to  sustain  the  verdict  There  was  tes- 
timony as  to  the  bad  character  of  these  wo- 
men. A  witness,  while  under  examination, 
refused  to  answer  a  question  propounded 
him,  on  the  ground  that  to  answer  would 
tend  to  his  degradation.  The  court  Instruct- 
ed the  jury  that  this  refusal  might  be  con- 
sidered by  the  jury  in  making  up  their 
verdict.  This  instruction  was  objected  to, 
as  well  as  all  the  others  given,  and  excep- 
tion saved  to  the  refusal  to  give  certain  In- 
structions asked  by  defendant  The  instruc- 
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tions  given  are  In  usual  form  and  fully  cov- 
ered the  facts  and  correctly  stated  the  law. 
We  see  nothing  In  the  case  to  warrant  a  re- 
versal. 

The  law  applicable  to  this  case  Is  so  folly 
eet  out  in  State  v.  Dudley,  66  Mo.  App.  460, 
that  we  are  satisfied  to  refer  to  that  case, 
and  on  its  authority  the  judgment  of  the 
criminal  court  of  Greene  county  is  affirmed. 
All  concur. 


POWELL,  v.  CITY  OP  EXCELSIOR 
SPRINGS  et  al. 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  3,  1909.   On  Motion  to  Mod- 
ify, Jane  14,  1908.) 

1.  Municipal  Corporations  ({  303*) — Chang- 
ing Street  Grade  —  Authority  —  Ordi- 
nance or  Resolution. 

Although  the  grade  of  a  street  Is  establish- 
ed by  ordinance,  it  Is  also  necessary  that  the 
change  to  the  established  grade  should  also  be 
made  under  authority  of  an  ordinance,  and  a 
resolution  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  809;  Dec  Dig.  8 
303.*] 

2.  Municipal  Corporations  (f  669*)— Chang- 
ing Grade  of  Street— Rights  op  Abut- 
ting Owner— Interference  with  Access. 

An  ordinance  establishing  the  grade  of  the 
north  24  feet  of  an  east  and  west  street  under 
which  an  abutting  property  owner  to  establish 
the  grade  provided  for  built  a  retaining  wall 
in  the  street,  which  wall  left  for  the  opposite 
proprietor  a  passageway  along  the  street  vary- 
ing in  width  from  13.3  feet  to  15.5  feet,  is  void 
as  an  unreasonable  interference  with  the  right 
of  the  opposite  proprietor  to  the  use  of  the 
street  and  to  convenient  access  to  the  street 
from  his  property,  although  the  street  in  its 
original  condition  was  scarcely  passable,  and 
the  grading  of  the  north  portion  and  the  put- 
ting in  of  the  wall  did  not  render  the  street 
much  less  useful  to  the  opposite  proprietor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  669.*] 

On  Motion  to  Modify. 

3.  Municipal  Corporations  (§  671  *)i— Regu- 
lation op  Streets  —  Obstructions  —  Ac- 
tions—Construction and  Judgment. 

In  an  action  against  a  city  and  certain 
property  owners  owning  property  abutting  on 
a  street  in  which  plaintiff  complains  of  the  ac- 
tion of  the  city  in  changing  the  grade  of  the 
portion  of  the  street  in  front  of  the  property  of 
such  owners,  and  allowing  them  to  build  a  re- 
taining wall  In  the  street  as  an  interference 
with  plaintiff's  access  to  his  property  on  the 
opposite  side  of  the  street,  a  judgment  hold- 
ing the  ordinance  under  which  such  grade  of 
a  portion  of  the  street  was  established  and  the 
abutting  owners  allowed  to  build  a  retaining 
wall  void  as  an  unreasonable  interference  with 
the  rights  of  the  opposite  proprietor  is  not  to 
be  construed  so  as  to  affect  the  rights  of  the 
city  in  the  exercise  of  its  lawful  jurisdiction 
over  the  streets. 

[Ed.  Note. — For  other  cases,,  see  Municipal 
Corporations,  Dec.  Dig.  §  671.*] 

Appeal  from  Circuit  Court,  Clay  County; 
Francis  H.  Trimble,  Judge. 
Action  by  Edgar  Powell  against  the  city  of 


Excelsior  Springs  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Craven  &  Moore  and  J.  L.  Farrls,  Jr„  for 
appellants  Holman.  Elmer  Riley,  for  appel- 
lant city  of  Excelsior  Springs.  Horatio  F. 
Slmrall,  Wm.  B.  Fowler,  and  Ralph  Hughes, 
for  respondent. 

BROADDUS,  P.  J.  The  plaintiff  com- 
plains  of  the  action  of  the  defendants  in  ob- 
structing certain  streets  in  the  defendant 
city. 

The  main  facts  are  thus:  The  plaintiff 
is  the  owner  of  lot  No.  1  and  20  feet  off  the 
east  side  of  lot  No.  2,  In  block  No.  1,  of  the 
city  of  Excelsior  Springs.  The  defendants. 
Fannie  L.  and  James  R.  Holman,  are  th« 
owners  of  lots  No.  1  and  2,  in  block  14,  in 
said  city.  Plaintiff's  lot  fronts  and  abuts  on 
the  north  for  a  distance  of  60  feet  on  Bluff 
street,  wbich'runs  east  and  west,  and  on  the 
east  abuts  for  a  distance  of  70  feet  on  Eliza- 
beth street,  which  runs  north  and  south  and 
intersects  with  Bluff  street  Both  streets 
have  been  dedicated  to  the  use  of  the  public. 
Bluff  street,  as  laid  out,  is  40  feet  wide  and 
Elizabeth  street  is  of  the  same  width.  The 
property  and  streets  described  are  located  on 
the  side  of  a  somewhat  steep  hill.  The  hill 
descends  from  the  north  to  the  south,  and 
runs  in  nn  easterly  and  westerly  direction. 
The  plaintiff's  property  Is  on  the  south  and 
below  Bluff  street  and  west  of  Elizabeth 
street,  while  that  of  defendants  is  north  and 
above  Bluff  street  and  west  of  Elizabeth 
street.  The  defendants  Holman,  with  the 
permission  of  the  city,  erected  a  retaining 
wall  lengthwise  of  Bluff  street  In  front  of 
plaintiff's  property,  which  wall  extended  east 
Into  Elizabeth  street  for  a  distance  of  26.7 
feet,  from  thence  It  was  extended  north  to 
a  line  corresponding  with  the  north  line  of 
Bluff  street  The  defendants  also  construct- 
ed a  series  of  steps  at  the  intersection  of 
the  two  streets,  but  altogether  on  Elizabeth 
street,  beginning  6)4  feet  south  of  the  north 
line  of  Bluff  street,  and  which  were  about 
6  feet  wide  and  descending  14  in  number  to 
a  landing;  thence  east  10  in  number  to  a 
landing;  thence  south  5  in  number,  and  ter- 
minating several  feet  south  of  said  retaining 
wall.  The  retaining  wall  divided  Bluff  street 
so  that  26  feet  was  north  and  about  14  feet 
south  of  the  wall,  and  about  the  same  amount 
of  space  was  left  on  Elizabeth  street  on  the 
south,  but  a  somewhat  less  distance  on  the 
east  We  hare  not  tried  to  be  exact  In  these 
figures,  but  think  they  are  approximately 
correct  In  going  east  on  the  northern  di- 
vision of  Bluff  street,  a  traveler  would  en- 
counter the  steps  mentioned  at  the  Intersec- 
tion of  Elizabeth  street,  except  the  six-foot 
space  between  the  north  end  of  defendant's 
steps  and  the  north  line  of  Bluff  street.  The 
roadway  on  the  south  of  the  wall  Is  restrict- 
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«d  to  (as  stated)  about  14  feat  In  width,  and 
on  the  east  aa  the  traveler  goes  north  to 
about  13  feet  A  diagram  used  at  the  trial 
Is  here  attached  which  will  serve  to  give  a 
proper  understanding  of  the  location. 


The  wall  In  question  ranges  from  3  to  15 

feet  In  height,  and  consists  of  atone.  The  de- 
fendants have  erected  a  large  building  on 
their  property  called  the  Castle  Rock  Hotel, 
which  faces  Bluff  street  The  only  practical 
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purpose  for  which  the  roadway  on  the  north 
of  the  wall  can  be  need  la  for  access  to 
plaintiffs  honse,  as  the  exit  east  into  Eliza- 
beth street  Is  abont  six  feet  wide.  And  the 
steps  erected  on  Elizabeth  street  can  serve 
no  other  purpose  except  as  a  passage  to  and 
from  the  Holman  House,  and  except  In- 
cidentally to  foot  passengers  who  may  desire 
to  go  farther  up  the  hill. 

The  defendants  Holman,  to  justify  the  acts 
complained  of,  introduced  an  ordinance  of 
the  city  which  was  passed  on  the  11th  day 
of  October,  1900.  This  ordinance  provided 
for  a  change  of  grade  of  the  north  24  feet 
of  Bluff  street  to  the  intersection  of  Eliza- 
beth street  And  it  was  recited  in  this  ordi- 
nance that  no  grade  should  be  established 
for  the  south  side  of  said  street.  The  Hol- 
mans  graded  the  street,  and  erected  the  wall 
at  their  own  expense,  which  they  were  grant- 
ed permission  to  do  by  a  resolution  of  the 
council.  A  similar  ordinance  was  passed  to 
establish  the  grade  on  Elizabeth  street.  The 
change  made  on  Elizabeth  street  is  the  re- 
taining wall  and  the  steps  leading  to  the  Hol- 
man House.  The  defendants  Introduced  evi- 
dence tending  to  show  that  the-  incline  on 
Elizabeth  street  north  from  Its  Intersection 
with  Bluff  street  was  so  great  that  a  passable 
road  for  vehicles  could  not  be  constructed; 
and  there  was  but.  little  evidence  to  the  con- 
trary. Bluff  street  was  partly  passable  for 
vehicles  on  the  south  side  before  the  erec- 
tion of  the  wall,  and  its  condition  has  not 
been  changed  materially.  In  the  grading 
done  on  Bluff  street,  It  became  necessary  to 
make  a  fill,  which  was  made  by  earth  taken 
from  defendants'  lots,  and  to  construct  a 
wall  for  retaining  purposes.  The  defend- 
ants pleaded  the  five-year  statute  of  limita- 
tions, and  that,  before  the  wall  was  built  and 
fill  made,  both  streets  at  the  place  in  ques- 
tion were  so  steep  and  precipitous  that  it 
was  impracticable  to  put  them  on  an  uniform 
grade  or  to  grade  that  part  of  Elizabeth 
street  north  of  Bluff  street;  that  on  the  nat- 
ural grade  that  portion  of  Bluff  street  on 
which  plaintiffs  lot  abuts  had  a  steep  slant, 
the  north  line  being  20  feet  higher  than  the 
south  line;  that  Elizabeth  street  from  Its 
intersection  with  Bluff  street  runs  north  up 
a  steep  hill  so  that  it  was  impossible  to  go 
north  on  Elizabeth  street  and  reach  another 
street  farther  up  the  hill  running  east  and 
west  and  called  Hillside  street,  and  that 
there  was  no  other  way  to  go  from  the  foot 
of  the  hill  to  Hillside  street ;  that  in  view  of 
these  facts  the  board  of  aldermen  of  the  city, 
finding  it  Impracticable  to  grade  said  streets, 
and  also  desiring  to  provide  access  to  Hill- 
side street  of  easy  grade  and  gradual  ap- 
proach, established  two  different  grades  on 
Bluff  street  as  shown  by  the  description, 
making  the  south  part  of  said  street  go  high- 
er as  it  went  west  and  the  north  part  go 
higher  as  it  went  east,  so  that  a  wagon  go- 
ing east  on  the  northern  portion,  which  grad- 
ually ascends  until  it  reaches  Elizabeth 


street,  when  there  would  attain  an  elevation 
of  sufficient  height  to  enable  It  to  turn  north 
on  Elizabeth  street  and  proceed  to  Hillside 
street,  and,  to  preserve  the  difference  in  the 
elevation  of  the  two  grades  on  Bluff  street, 
the  board  authorized  the  building  of  the  wall 
In  question. 

On  the  question  of  limitation,  the  able 
trial  judge  found  that  the  change  in  the 
grade  of  the  street  was  completed  in  1903. 
This  action  was  begun  on  the  16th  day  of 
July,  1906.  Therefore  five  years  had  not 
elapsed  between  the  time  the  wall  was  erect- 
ed and  the  beginning  of  suit  We  have  ex- 
amined the  testimony,  and  are  fully  satis- 
fled  that  the  finding  of  the  court  upon  this 
question  is  sustained.  As  to  that  part  of 
the  wall  In  Elizabeth  street  the  court  found, 
as  it  did  not  abut  on  plaintiffs  land,  that 
he  suffered  no  special  injury  differing  in 
kind  from  that  accruing  to  other  members 
of  the  community,  and  was  not  therefore  en- 
titled to  have  the  same  removed.  The  rul- 
ing of  the  court  on  this  question  is  the  law 
of  the  case  and  of  which  appellants  do  not 
complain. 

With  reference  to  the  wall  and  fill  on 
Bluff  street  the  defendants'  contention  that 
It  was  justified  by  the  ordinance  In  question 
must  be  ruled  against  them.  It  is  true  the 
grade  was  established  by  ordinance,  but  the 
authority  to  make  the  change  from  the  exist- 
ing to  the  established  grade  was  by  resolu- 
tion adopted  by  the  board  of  aldermen.  It 
has  been  ruled  in  this  state  that  notwith- 
standing the  grade  of  a  street  was  establish- 
ed by  ordinance,  it  was  also  necessary  that 
the  change  to  the  established  grade  should 
also  be  made  under  the  authority  of  an  or- 
dinance, and  that  a  resolution  for  that  pur- 
pose was  not  sufficient  Kroffe  v.  Springfield, 
86  Mo.  App.  630 ;  Eoeppen  v.  City  of  Sedalla, 
89  Mo.  App.  648:  Akers  v.  Kolkmeyer,  97 
Mo.  App.  527,  71  S.  W.  636,  cited  by  defend- 
ants, is  also  to  the  same  effect  But  the  trial 
court.  Independent  of  the  question  of  au- 
thority upon  the  part  of  the  Holmans  to 
make  the  change  in  the  grade  of  the  street 
held  that  the  ordinance  establishing  the 
grade  of  the  street  was  void.  We  concur  in 
the  opinion  of  the  court  The  court  found 
from  the  evidence  that  as  the  wall  on  Bluff 
street  left  a  space  of  from  13.3  feet  to  16.5 
feet  between  it  and  plaintiff's  property,  it 
interfered  with  his  right  of  access  to  his 
lot  over  the  street  And  this  finding  waa 
supported  by  the  evidence.  In  fact  it  is 
apparent  that,  owing  to  the  nature  of  the 
ground,  the  distance  is  not  sufficient  to  al- 
low convenient  access  to  the  street  from 
plaintiffs  property.  He  hnd  an  easement 
in  the  street  as  abutting  owner,  and,  as  a 
consequence,  the  ordinance  was  an  unrea- 
sonable interference  with  his  right  to  the 
use  of  the  street  Knapp  v.  Railway  Co.,  120 
Mo.  26,  28  S.  W.  627 ;  Schulenberg  &  Boeck- 
eler  Lumber  Co.  v.  Railroad  Co.,  129  Mo.  465, 
31  &  W.  796. 
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The  defendants'  contentions  are  mostly  as 
to  questions  of  fact  They  Insist  that  tbe 
son  tit  part,  In  fact  all  of  that  part  of  Bluff 
street  In  controversy,  was  In  a  bad  condi- 
tion and  scarcely  passable.  This  may  be 
true,  but  It  affords  no  reason  to  Justify  the 
acts  of  the  defendants  complained  of.  The 
plaintiff  was  entitled  to  Its  reasonable  use 
under  the  disadvantages  attending  such  use, 
and  It  Is  no  sufficient  answer  to  say  that 
they  did  not  render  It  much  less  useful. 
Tbe  defendants,  after  having  successfully 
established  the  fact  that  Elizabeth  street 
was  incapable  of  being  made  available  as 
a  street  for  travel  by  conveyances,  are  guilty 
of  tbe  Inconsistency  of  urging  that  the  pur- 
pose for  grading  the  north  part  of  Bluff 
street  was  to  afford  better  access  to  the  for- 
mer. The  court  found,  and  we  believe  prop- 
erly, that  tbe  change  in  the  grade  served  no 
good  purpose  so  far  as  the  public  was  con- 
cerned, but  was  effectuated  solely  In  the  In- 
terest of  the  Holmans. 

Tbe  judgment  of  the  court  Is  affirmed.  All 
concur. 

On  Motion  to  Modify. 

PER  CURIAM.  The  judgment  In  this 
case  Is  to  be  so  construed  as  not  to  affect 
tbe  rights  of  the  city  In  the  exercise  of  Its 
lawful  Jurisdiction  over  said  streets. 


CUSHINO  v.  HARTWIG. 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Municipal  Corporations  (g  568*)— Pub - 
uo  Improvements— Tax  Bills— Enforce- 
ment or  Lien. 

In  an  action  to  enforce  the  lien  of  tax  bills 
issued  by  a  city  for  the  paving  of  a  street,  plain- 
tiff, an  assignee  of  the  tax  bills,  was  not  enti- 
tled to  recover  without  proof  of  the  assignments. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  568.*] 

2.  Appeal  and  Erbob  ({  209*)— Preserva- 
tion or  Grounds  or  Review— Enforce- 
ment or  Tax  Lien  foe  Municipal  Im- 
provement—Proof  of  Assignment. 

The  failure  of  an  assignee  of  tax  bills  is- 
sued in  payment  for  the  paving  of  a  street  to 
prove  the  assignment  may  be  urged  on  appeal, 
although  the  matter  was  not  specially  called  to 
the  attention  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brroij,  Cent.  Dig.  88  1293,  1295;  Dec.  Dig.  8 

3.  Municipal  Corporations  (§  89*)— Coun- 
cil—Notice  of  Special  Meetings—  "Proc- 
lamation." 

Under  Acts  1903,  p.  70,  §  2  (Ann.  St  1906, 
f  5490),  providing  that  "the  mayor  may  by  proc- 
lamation convene  the  common  council  in  special 
•eMtan,"  the  manner  of  calling  the  special  ses- 
sion is  left  in  the  discretion  of  mayor,  and  it 
is  within  his  discretion  to  call  a  special  meet- 
ing by  posting  a  notice  thereof  on  the  door  of 
the  aty  hall  and  serving  each  member  of  the 
council  with  a  copy  of  the  notice,  as  a  procla- 
mation is  simply  the  giving  of  a  public  notice 
of  anything  done  or  to  be  done,  and  such  no- 


tice may  be  given  by  publication  in  a  newspa- 
per, by  written  hand  bills  posted  at  public  pla- 
ces, and  sometimes  it  may  be  given  orally. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  198 ;  Dec  Dig.  8  89.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5652.] 

4.  Municipal  Corporations  (8  862*)— Pub- 
lic Improvements— Contracts— Extension 
of  Time. 

Under  Laws  1903,  p.  64,  §  9  (Ann.  St  1906. 
8  5747-9),  providing  that  the  common  council 
shall  not  give  its  consent  by  ordinance,  resolu- 
tion, or  otherwise  more  than  twice  for  any  ex- 
tension of  the  time  for  the  completion  or  tbe 
work  under  a  contract  for  street  Improvements, 
and  that  no  extension  for  the  completion  of  a 
contract  for  public  improvements  shall  be  grant- 
ed after  the  expiration  of  the  time  named  In  the 
ordinance  authorizing  the  work,  except  that, 
where  the  first  extension  is  made  before  the  ex- 
piration of  the  time  for  completing  the  original 
contract  the  second  extension  may  be  granted 
before  the  first  extension  expires,  the  council 
may  extend  the  time  to  complete  a  contract  by 
resolution  as  well  as  by  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  362.*] 

5.  Appeal  and  Error  (g  1010*)— Findings  of 
Fact— Conclusiveness. 

In  an  action  to  enforce  the  lien  of  tax  bills 
Issued  by  a  city  against  property  for  paving  a 
street,  a  finding  that  the  work  had  been  sub- 
stantially completed  in  accordance  with  the  con- 
tract and  specifications  is  conclusive  upon  de- 
fendant ;  there  being  evidence  tending  to  show 
that  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3979-3982;  Dec.  Dig.  8 
1010.*] 

Appeal  from  Circuit  Court,  Buchanan 
County ;  W.  D.  Rusk,  Special  Judge. 

Action  by  Frank  J.  Cushing  against  Ernest 
Hartwig.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Culver  &  Phillip,  for  appellant  Charles 
F.  Strop  and  Eugene  Silverman,  for  respond- 
ent 

BROADDUS,  P.  J.  This  action  is  to  en- 
force a  Hen  of  five  tax  bills  issned  by  the 
city  of  St  Joseph  against  tbe  property  of  de- 
fendant for  paving  a  certain  street  In  said 
city.  A  Jury  was  waived  and  trial  bad  to 
the  court  which  found  for  plaintiff,  and  de- 
fendant appealed. 

The  tax  bills  were  Issued  to  the  Phoenix 
Brick  &  Construction  Company,  which  had 
the  contract  for  and  performed  the  work. 
On  the  trial  plaintiff,  after  having  proved 
the  signature  of  tbe  City  Engineer  to  the  tax 
bills,  introduced  the  bills,  and  rested  his 
case  without  offering  any  proof  of  assign- 
ment of  the  bills  to  himself.  The  defendant 
then  Introduced  the  contract  and  the  ordi- 
nance providing  for  the  work.  The  ordinance 
authorizing  the  work  required  that  it  should 
be  completed  in  90  days  after  the  contract 
"shall  be  awarded."  The  contract  was 
awarded  June  10  and  confirmed  June  29, 
1904.  The  specifications  of  the  contract  and 
ordinance  required  that  tbe  macadam  should 
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consist  of  three  layers  of  stone,  the  top  layer 
of  which  was  to  be  crashed  Joplln  flint 
spread  to  a  depth  of  three  Inches  at  the  gut- 
ters and  four  inches  in  the  center,  and  cov- 
ered with  bonding  gravel  of  screenings. 
About  September  9th  the  contractor  had 
spread  the  top  layer  of  rock,  and  an  assist- 
ant engineer  had  begun  measuring  up  the 
work,  and  the  employes  of  the  contractor 
had  removed  the  barricades  at  each  end  of 
the  street,  so  that  It  might  be  used  for  travel. ' 
The  city  engineer  refused  to  accept  the  work 
on  the  ground  that  the  size  and  quality  of 
the  rock  used  by  the  contractor  in  the  top 
layer  of  the  pavement  were  not  such  as  re-  j 
quired  by  the  specifications.  A  special  meet- 
ing of  the  city  council  was  called  on  the  said 
9th  day  of  September,  at  which  the  time  for 
the  completion  of  the  work  was  extended 
for  four  months  by  resolution.  It  is  not 
questioned  but  that  the  work  was  completed 
within  the  time  of  the  extension. 

The  defendant  introduced  evidence  that  < 
went  to  show  that  the  work  was  not  com- 
pleted according  to  the  requirements  of  the 
ordinance  and  contract;  but  it  was  shown 
that  the  work  was  done  under  the  supervision  j 
of  the  city  inspector,  and  that  it  met  the  ap- 
proval of  the  assistant  city  engineer,  and, ' 
further,  there  was  testimony  that  the  work  | 
was  substantially  completed  within  the  90 
days.   The  meeting  of  the  council  at  which  , 
the  resolution  was  passed  to  extend  the  time 1 
for  completion  of  the  work  was  a  special 
meeting  which  assembled  on  the  call  of  the 
mayor  made  in  the  following  manner:  One 
copy  of  the  notice  of  the  meeting  was  posted  ( 
on  the  door  of  the  city  hall,  and  one  copy 
of  the  notice  was  presented  to  each  member 
of  the  city  council  by  the  city  clerk,  and  his 
presence  requested  at  the  meeting. 

At  the  close  of  ail  the  evidence,  the  defend- 
ant asked  a  declaration  for  a  finding  in  his 
favor,  which  the  court  refused.   The  plain- 1 
tiff  was  not  entitled  to  recover  without  proof 
of  the  assignment  to  him  of  the  tax  bills. , 
The  plaintiff  urges  strenuously  that,  as  the, 
matter  was  not  specially  called  to  the  atten- 
tion of  the  court,  defendant  ought  not  to  be 
permitted  at  this  late  day  to  avail  himself 
of  such  omission.   But,  as  the  proof  of  the 
assignment  was  essential  to  plaintiff's  right 
of  recovery,  we  do  not  see  how  we  can  gloss 
over  the  matter  without  setting  a  precedent 
that  would  create  much  confusion  and  un- 1 
certainty,  and  at  the  same  time  overturning 
a  cardinal  rule  of  practice  requiring  the 
plaintiff  to  make  proof  of  all  the  material 
allegations  of  his  petition  that  are  put  in  I 
issue  by  an  answer. 

The  defendant  challenges  the  legality  of 
the  resolution  passed  for  an  extension  of  the 
time  for  the  completion  of  the  contract  on 
two  grounds:  First,  because  the  meeting 
was  not  convened  according  to  law;  second, 
because  an  extension  of  time  could  not  be 
made  by  resolution,  but,  if  made,  it  must  be  i 


by  ordinance.  That  part  of  section  2,  Act* 
1903,  p.  70  (Am.  St  1906,  |  6490),  providing 
for  special  meetings  of  city  councils,  reads 
as  follows:  "The  mayor  may  by  proclama- 
tion convene  the  common  council  in  special 
session,  at  which  no  business  shall  be  trans- 
acted except  such  as  may  have  been  especial- 
ly named  in  the  proclamation  of  the  mayor.** 
There  is  nothing  in  the  act  providing  how 
the  proclamation  shall  be  published.  In  oar 
opinion  previously  rendered  we  held  that 
the  notice  was  not  sufficient  Upon  recon- 
sideration we  believe  that  we  were  in  error 
In  so  holding.  The  Legislature,  having  fail- 
ed to  provide  how  proclamation  should  be 
made,  left  the  matter  to  the  discretion  of  the 
mayor.  Our  holding  that  the  proclamation 
should  have  been  made  through  the  medium 
of  a  newspaper  was,  in  effect,  establishing 
an  absolute  rule  for  the  guidance  of  the  may- 
or, whereas  the  Legislature  had  provided 
otherwise,  and  that  it  was  the  exclusive  duty 
of  the  mayor  to  determine  what  would  be 
a  sufficient  publication;  subject,  however, 
to  a  review  by  the  court  as  to  whether  the 
power  had  been  exercised  with  proper  dis- 
cretion, and  that  the  publication  made  was 
reasonably  sufficient  for  the  purpose  in- 
tended. 

There  being  no  statutory  notice  required, 
the  only  question  left  for  consideration  is: 
Was  the  proclamation  reasonably  sufficient 
for  the  purpose  intended?  We  have  prece- 
dents in  such  cases.  In  Maryland,  for  in- 
stance, where  it  is  said:  "Acts  1882,  p.  137. 
c.  92,  not  having  indicated  the  manner  in 
which  the  clerk  of  the  circuit  court  of  Hart- 
ford county  should  make  proclamation  of  the 
result  of  an  election  ordered  by  said  act,  a 
verbal  proclamation  by  the  clerk  at  the 
courthouse  door  that  the  local  option  law 
had  carried,  and  that  the  majority  of  the 
votes  were  against  the  sale  of  intoxicating 
liquors,  was  sufficient  compliance  with  the 
law."  Mackln  v.  State  of  Maryland,  62  Md. 
244.  In  English  law  a  proclamation  is  a 
notice  publicly  given  of  anything  whereof 
the  king  thinks  fit  to  advise  his  subjects. 
Lapeyre  v.  United  States,  84  U.  &  191,  21 
L.  Ed.  606.  A  proclamation  is  nothing  more 
nor  less  than  giving  public  notice  of  anything 
done  or  to  be  done.  And  such  notice  is  giv- 
en in  various  ways— sometimes  by  publica- 
tion in  a  newspaper,  sometimes  by  written 
or  printed  hand  bills  posted  at  public  places, 
and  sometimes  orally.  We  believe  that  any 
of  the  usual  modes  of  publication  would  an- 
swer the  purpose  of  the  law,  and  it  is  not  for 
us  to  say  which  the  mayor  should  have 
adopted,  as  that  was  a  matter  left  to  his 
discretion  by  the  Legislature.  The  council 
had  the  power  under  the  statute  to  extend 
the  time  for  the  contractor  to  complete  the 
work  by  resolution  as  well  aa  by  ordinance. 
Section  9,  'Laws  1903,  p.  64  (Am.  St  1906,  f 
6T47-9). 

The  defendant  asked,  and  the  court  gave. 
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the  following  declaration  of  law:  "The 
coart  declares  the  law  to  be  that  even  though 
there  was  a  city  Inspector  present  during  the 
laying  of  the  work,  and  the  assistant  city 
engineer  on  about  September  9,  1904,  measur- 
ed the  work,  and  the  barriers  were  taken 
away,  and  the  public  were  permitted  to 
traTel  over  the  street,  still  if  the  city  en- 
gineer decided  and  notified  the  contractor 
that  the  work  had  not  been  done  in  accord- 
ance with  the  contract  and  specifications,  be- 
cause the  material  used  for  the  top  dressing 
was  not  as  required  by  the  contract  and  spec- 
ifications, and  that  if  the  court  believes 
the  city  engineer  acted  in  good  faith  in  de- 
ciding that  the  material  was  not  as  required 
by  them,  and  the  city  engineer  refused  to 
accept  the  work  and  required  the  contractor 
to  take  off  the  top  layer  of  stone  or  a  large 
portion  thereof,  and  replace  the  same,  and 
that  the  same  was  a  material  part  of  the 
entire  work,  and  that  said  work  so  requir- 
ed to  be  done  by  the  city  engineer  was  not 
completed  until  after  90  days  from  the  29th 
day  of  June,  1904,  bad  elapsed,  and  that  at 
said  last  mentioned  day  the  contractor  had 
not  substantially  completed  the  work  called 
for  In  said  contract  and  specifications  in  ac- 
cordance with  the  decision  of  said  engineer, 
then  the  finding  must  be  for  the  defendant" 
It  seems  from  the  giving  of  said  declaration 
of  law  that  the  court  found  that  the  work 
had  been  substantially  completed  in  accord- 
ance with  the  contract  and  specifications. 
And,  as  there  was  some  evidence  tending  to 
show  that  fact,  the  finding  of  the  court  is 
conclusive  upon  defendant 
Reversed  and  remanded.  All  concur. 


BARR  et  al.  v.  QUINCY,  O.  &  K.  C  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Exceptions,  Bill  or  (f  40*1— Filing— 
Extrusion  op  Tiki  —  Authority  —  Nunc 
Rao  Tunc  Obdeb. 

The  record  is  within  the  control  of  the 
trial  court  during  the  term,  and  the  Supreme 
Court  will  not  interfere  with  its  action  in  cor- 
recting its  record  during  the  term,  so  that, 
where  the  trial  court  heard  evidence  which  sat- 
isfied it  that  an  order  made  on  the  first  day  of 
the  term,  extending  the  time  for  filing  the  bill 
of  exceptions,  was  not  entered  by  an  oversight 
of  the  clerk,  it  could  permit  the  filing  of  the 
bill  of  exceptions  by  a  nunc  pro  tunc  order 
made  during  the  term,  though  the  order  was  not 
based  on  any  written  memoranda. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  H  44,  45,  67-64;  Dec.  Dig. 
140.*] 

2.  Caiiieu  (I  227*)  —  Carriage  or  Live 
8tock— Actions— Disability  or  Evidence 
—Conformity  to  Pleadings. 

In  an  action  for  damages  to  horses  ship- 
ped, claimed  to  have  been  caused  by  defend- 
ant's negligence  in  handling  the  train  by  which 
•ome  of  the  horses  were  thrown  down  and  in- 
jured, evidence  was  improperly  admitted  to 

•toother 


show  damage  caused  by  delay  at  a  junction 
point  in  forwarding  the  horses. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  |  227.*] 

3.  Evidence  (g  814*)— Hearsay— Opinion  or 
Others. 

In  an  action  for  injuries  to  horses  ship- 
ped on  defendant's  train,  an  answer  to  a  ques- 
tion ss  to  why  the  horse's  were  allowed  to  re- 
main in  the  stock  pens  to  the  effect  that  the 
connecting  carrier  would  not  receive  them  as 
the  shipment  was  marked  "Bad  order"  was 
hearsay,  as  being  the  opinion  of  others  as  to 
the  bad  condition  of  the  horses. 

[Ed.  Note,— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  1169;  Dec.  Dig.  g  314.*] 

4.  Appeal  and  Error  (g  206*)— Proceedings 
Below— Objections— Failure  to  Object 
to  Answer. 

Where  a  question  was  objected  to  as  re- 
quiring evidence  not  admissible  under  the  plead- 
ings, and  the  answer  thereto,  which  was  hear- 
say, was  not  itself  excepted  to,  the  judgment 
cannot  be  reversed  because  of  the  improper  an- 
swer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  206.*] 

6.  Appeal  and  Error  (g  1050*)— Harmless 
Error  —  Prejudicial  Effect  —  Admission 
or  Evidence. 

In  an  action  against  a  carrier  for  damages 
caused  by  negligence  in  handling  the  train,  by 
which  plaintiffs  horses  were  thrown  down  in 
the  car  and  injured,  the  prejudicial  effect  of 
error  in  permitting  a  question  as  to  why  the 
horses  were  delayed  in  shipment  was  shown  by 
the  answer,  which  was  that  the  connecting 
road  "wouldn't  receive  them,  marked  'Bad  or- 
der,' until  something  was  done  about  it" 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  g  1050.*] 

6.  Carriers  (g  230*)— Live  Stock— Injury- 
Instructions — Conformity  to  Pleadings. 

In  an  action  for  damages  for  injury  to 
live  stock  en  route,  where  the  petition  alleged 
that  the  horses  were  injured  by  defendant's 
carelessness,  in  that  other  horses  were  permit- 
ted to  trample  upon  horses  which  were  down 
on  the  floor,  and  the  latter  kicked  and  Injured 
the  other  horses,  which  were  also  knocked  down 
and  trampled  upon,  an  instruction  authorizing 
a  recovery  if  some  of  plaintiff's  horses  were  in- 
jured by  being  knocked  down,  thrown,  or  fall- 
ing down  upon  the  floor,  etc.,  was  erroneous, 
as  authorising  a  recovery  on  a  different  theory 
than  that  alleged. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  g  230.*] 

7.  Trial  (J  25C*)— Instructions— Necessity 
—More  Specific  Instruction. 

In  an  action  against  a  carrier  for  injuries 
to  horses  by  being  thrown  down  in  the  car, 
if  an  instruction  that  if  the  horses  were  thrown 
down  by  a  jolt  or  jerk  of  the  train  and  injur- 
ed, etc.,  defendant  waB  liable  was  defective, 
as  not  stating  what  constituted  such  negligence 
as  produced  the  unusual  jolting,  defendant 
should  have  requested  such  an  instruction,  and, 
not  having  done  so,  cannot  complain  of  that 
given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  gg  628-641;  Dec.  Dig.  |  256.*] 

8.  Trial  (f  120*)— Misconduct  of  Counsel 
— Argument  without  the  Evidence. 

In  an  action  for  injuries  to  horses  by  be- 
ing thrown  down  in  the  car  and  injured  while 
en  route,  plaintiffs  counsel  stated  in  argument 
that  a  witness  said  that  sometimes,  while  he 
was  riding  on  a  freight  train  over  defendant's 
road,  there  was  an  extraordinary  jerk,  which 
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remark  was  objected  to  as  not  within  the  evi- 
dence, and  the  court  stated  that  that  evidence 
was  excluded,  when  plaintiff's  counsel  remark- 
«d:  "I  know  he  said  it.  I  didn't  know  it  was 
excluded  but  he  said  it"— to  which  defendant 
objected,  but  the  court  did  not  rule  thereon,  or 
rebuke  plaintiff's  counsel.  Held,  that  the  rep- 
etition of  the  statement  as  a  fact  in  evidence 
was  reversible  error. ' 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  255-287;  Dec.  Dig.  |  120.»J 

Appeal  from  Circuit  Court,  Lewis  County ; 
Chas.  D.  Stewart,  Judge. 

Action  by  W.  D.  Barr  and  others  against 
the  Qulncy,  Omaha  &  Kansas  City  Railroad 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.   Reversed  and  remanded. 

The  petition  In  this  case  when  filed  con- 
sisted of  two  counts,  each  of  them  setting 
out,  with  great  particularity,  the  causes  of 
action  upon  which  plaintiffs  rely.  At  the 
trial,  and  after  the  court  had  given  Its  In- 
structions to  the  jury,  the  second  count  was 
dismissed  by  plaintiffs.  It  is  only  necessary 
to  notice  the  first  count  This  first  count 
avers  the  shipment  of  a  car  load  of  horses 
by  plaintiffs  over  the  road  of  defendant  from 
Maywood,  In  Lewis  county,  this  state,  to 
Qulncy,  111.,  and  charges  that  the  horses  were 
In  good  condition  when  loaded,  but  were  not 
delivered  In  good  condition  to  plaintiffs  at 
Qulncy,  but  that  the  defendant  had  so  neg- 
ligently and  carelessly  ran  and  operated  the 
train  to  which  the  car  load  of  horses  was 
attached,  and  so  misbehaved  In  regard  to  the 
same  as  a  common  carrier,  In  that  It  negli- 
gently suffered  and  permitted  six  of  the  hors- 
es to  be  bruised,  Injured,  and  damaged  by 
the  carelessness  and  recklessness  of  Its  agents 
and  servants  in  charge  of  the  train,  so  that 
the  six  horses  which  were  knocked  down, 
thrown,  or  fell  upon  the  floor  of  the  car  In 
which  they  were  being  carried  were  careless- 
ly and  negligently  allowed  to  remain  down 
on  the  floor  by  the  agents  and  employes  of 
defendant,  and  that  these  employes  negligent- 
ly and  carelessly  allowed  and  permitted  other 
horses  In  the  car  to  trample  upon  and  bruise 
and  Injure  horses  so  carelessly  allowed  and 
permitted  to  remain  upon  the  floor  of  the  car, 
and  that,  while  lying  on  the  floor,  they  were 
kicked  and  struck  by  other  horses  and  In- 
jured and  bruised  by  the  horses,  and  that 
when  the  attention  of  the  agents,  servants, 
and  employes  of  defendant  was  called  to  the 
condition  of  the  horses  so  injured  as  afore- 
said, and  they  were  requested  by  plaintiffs 
to  aid  in  getting  the  horses  on  their  feet 
they  refused  to  do  so,  and  when  these  agents 
were  requested  to  separate  the  car  contain- 
ing the  horses  from  the  train  and  leave  the 
car  at  West  Qulncy,  so  that  the  horses  could 
be  put  upon  their  feet  again,  these  agents  and 
employes  carelessly  and  negligently  refused 
to  aid  plaintiffs  In  getting  the  horses  on 
their  feet  and  to  separate  the  car  load  of 
horses  from  the  train,  and  leave  It  at  West 


Qulncy,  and  carelessly  and  negligently  per- 
sisted In  and  continued  to  run  the  train  and 
car  load  of  horses  into  the  city  of  Qulncy,  by 
and  through  which  carelessness  and  negli- 
gence of  these  employes,  eta,  other  horses 
of  plaintiffs  in  the  car  were  knocked  down, 
or  fell  down,  upon  the  floor  of  the  car  in 
which  they  were  being  carried,  and  were 
trampled  upon  by  other  horses,  and  thereby, 
through  the  carelessness  and  negligence  of 
the  employes  of  defendant  greatly  bruised. 
Injured,  and  damaged,  for  which  plaintiffs 
claim  $500.  On  trial  before  the  court  and 
jury  a  verdict  for  $500  was  rendered  in  fa- 
vor of  plaintiffs.  Defendant  filed  Its  mo- 
tion for  a  new  trial,  and,  that  being  over- 
ruled and  exceptions  duly  saved,  brought  the 
case  here  on  appeal.  The  errors  complain- 
ed of  are  to  the  giving  of  instructions  at 
the  Instance  of  plaintiffs,  the  admission  of 
testimony  over  objection  by  defendant,  and 
to  improper  remarks  by  counsel  In  the  ar- 
gument of  the  case  to  the  jury,  made,  as  it 
is  alleged,  outside  of  the  record  and  to  the 
prejudice  of  defendant  and  unreproved  by 
the  court  when  its  attention  was  called  to 
the  remarks.  The  presence  of  any  bill  of 
exceptions  Is  sharply  challenged  by  the  plain- 
tiffs, on  the  ground  that  it  was  filed  out  of 
time,  and  that  the  orders  extending  the  time 
for  filing  it  were  made  without  authority  by 
the  court 

Clay  &  Johnson  and  J.  Q.  Trimble,  for 
appellant  Marchand  &  Rouse,  B.  R.  McKee, 
and  R.  W.  Ray,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  1.  The  objection  to  the  bill  of 
exceptions  is  not  tenable.  It  appears  that 
there  was  an  omission  on  the  part  of  the 
clerk  to  enter  up  an  order  made  on  the  first 
day  of  the  September  term  of  the  court  ex- 
tending the  time  for  filing  the  bill  of  excep- 
tions. That  omission  was  cured  by  an  order 
of  the  court  entered  in  November,  but  dur- 
ing the  same  term  at  which  it  was  claimed 
the  order  granting  the  leave  had  been  en- 
tered. While  It  is  claimed  that  the  court 
entered  a  nunc  pro  tunc  order,  giving  leave 
to  file  the  bill  of  exceptions,  without  having 
any  written  memoranda  from  which  to  do 
so,  yet  as  it  appears  that  the  court  took  and 
heard  evidence  satisfying  it  that  the  order 
had  been  made  at  that  term,  and  on  that 
day,  and  that  the  failure  to  enter  it  was  an 
oversight  of  the  clerk,  we  cannot  sustain  the 
objection.  Nor  are  the  authorities  cited  in 
support  of  it  applicable,  as  they  do  not  cover 
nunc  pro  tunc  orders  made  at  the  same  term 
at  which  it  was  claimed  the  original  order 
had  been  made,  and  by  mistake  omitted  from 
tbe  record.  The  whole  case  and  all  entries, 
as  well  as  all  record  entries  of  the  term, 
were  within  the  control  of  the  court  during 
the  term,  and  we  will  not  Interfere  with  its 
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action  concerning  Its  records  of  the  term; 
the  corrections  being  made  during  the  term. 

2.  We  hare  set  out  the  substantial  parts 
of  the  count  of  the  petition  on  which  the 
case  was  tried.  It  will  be  observed  that  the 
cause  of  action  Is  founded  solely  upon  neg- 
ligence and  carelessness  In  handling  the 
train,  by  which  It  Is  alleged  some  of  the 
horses  were  thrown  down  and  injured,  and, 
after  being  thrown  down,  were  suffered  to 
remain  in  that  condition,  and  while  down 
were  kicked  and  trampled  on  and  injured  by 
the  other  horses  in  the  car.  That  Is  the 
gravamen  of  this  count  of  the  petition. 
While  one  of  the  witnesses  for  the  plaintiffs 
was  under  examination,  he  was  asked  what 
time  the  car  with  the  horses  got  to  Qulncy. 
He  said:  "About  half  past  6  in  the  even- 
ing." He  was  then  asked  why  these  horses 
remained  In  these  pens  until  the  next  even- 
ing, if  he  knew.  This  was  objected  to,  for 
the  reason  that  there  Is  no  allegation  that 
the  horses  were  to  be  shipped  any  farther 
than  Quincy;  no  allegation  of  delay  or  claim 
for  damages  for  delay  at  Quincy,  or  any- 
where else.  The  court  overruled  the  objec- 
tion, saying  that  he  would  permit  the  ques- 
tion for  the  purpose  of  showing  delay,  If 
any.  Defendant  duly  excepted  to  this  rul- 
ing, and  the  witness  answered  that  the  peo- 
ple of  the  connecting  road  by  whom  they 
were  to  be  taken  on  to  Chicago  "wouldn't 
receive  them,  marked  'Bad  order,'  until 
something  was  done  about  It"  Another 
witness  was  asked  when  he  had  next  seen 
these  horses;  that  Is,  after  they  had  arrived 
at  Quincy.  He  answered  that  he  was  tele- 
phoned to,  and  went  down  to  Quincy  to  see 
them  that  same  night,  "and  I  went  to  the 
yard,  and  they  wouldn't  receive  the  horses 
there."  This  was  objected  to  on  the  ground 
that  there  was  no  allegation  of  damage  on 
account  of  delay.  The  objection  was  over- 
ruled, and  defendant's  counsel  duly  except- 
ed. The  issue  of  delay  and  damage  caused 
by  delay  at  Quincy  was  not  in  this  case, 
and  it  was  error  to  allow  these  questions 
to  be  asked.  The  hurtful  character  of  the 
question  Itself  appears  by  the  answer  to 
the  first  question.  The  witness  was  permit- 
ted, by  his  answer  to  this  question,  prac- 
tically to  put  In  the  opinion  of  other  persons 
as  to  the  bad  condition  of  the  horses,  mere 
hearsay.  It  Is  true  that  this  particular  an- 
swer was  not  objected  to,  but  the  Improper 
question  brought  It  out,  and,  taken  In  con- 
nection with  the  question,  shows  the  harm- 
ful and  prejudicial  character  of  the  question 
itself.  We  do  not  wish  to  be  understood  as 
■tarring  over  the  fact  that  there  was  no  ex- 
ception taken  to  this  answer  itself.  That 
being  so,  of  course  we  have  no  right  to  re- 
Terse  on  account  of  that  answer.  We  refer 
to  the  answer  merely  by  way  of  illustration 
of  the  harmful  nature  of  the  question.  Both 
these  questions  Injected  an  element  of  dam- 
age into  the  case  not  supported  by  the  peti- 
tion, upon  which  the  case  was  being  tried, 
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and  it  was  prejudicial  and  reversible  error 
against  the  defendant  to  permit  them  to  be 
asked. 

3.  There  are  many  errors  assigned  to  the 
instructions,  but  it  is  only  necessary  f:o  no- 
tice one  or  two  of  them.  The  first  Instruc- 
tion authorized  the  Jury  to  return  a  verdict 
for  plaintiffs,  if  they  should  find  that  some 
of  the  horses  of  plaintiffs  were  bruised,  in- 
jured, or  damaged  by  being  knocked  down, 
thrown,  or  falling  down,  upon  the  floor  of 
the  car,  etc.  The  count  of  the  petition  does 
not  contain  this  allegation  as  the  cause  of 
damage.  There  Is  the  general  allegation 
that  the  horses  were  Injured  and  bruised  by 
the  carelessness  and  recklessness  of  the 
agents  and  employes  of  defendant  Then, 
particularizing  the  damage,  the  count  speci- 
fied that  it  consisted  of  permitting  other 
horses  in  the  car  to  trample  upon,  bruise, 
and  Injure  the  horses  which  were  down  on 
the  floor,  and  that  the  horses  down  upon  the 
floor  kicked  and  Injured  other  horses,  and 
that  other  horses  were  knocked  down  be- 
tween West  Quincy  and  Quincy,  were  tram- 
pled upon  by  horses  In  the  car,  and  thereby 
bruised.  This  instruction  was  therefore  on 
a  theory  different  from  that  contained  in 
the  petition,  and  should  not  have  been  given. 

4.  It  is  urged  against  this  and  another 
instruction  that  the  court  should  have  in- 
structed the  jury  as  to  what  occasioned  the 
throwing  down  of  the  horses;  that  while 
the  court  told  the  jury  that  If  the  throw- 
ing down  was  occasioned  by  a  jolt  or  jerk 
of  the  train,  this  was  not  sufficient;  that 
the  court  should  have  told  the  Jury  what 
constituted  such  negligence  or  carelessness 
as  produced  the  unusual  jolting  or  Jerking 
of  the  car;  that  all  freight  and  cattle  trains 
moved  more  or  less,  with  Jerks  and  joltings; 
and  that  the  mere  jerk  and  Jolt  did  not,  Id 
themselves,  prove  careless  or  negligent  hand- 
ling of  the  train.  That  Is  true,  but  if  de- 
fendant desired  the  court  to  be  more  par- 
ticular In  defining  this  element  it  was  the 
duty  of  defendant  to  have  requested  an  in- 
struction to  that  effect,  and  It  cannot  as- 
sign error,  in  a  civil  action,  on  mere  nonln- 
struction,  If  the  only  defect  In  the  Instruc- 
tion given  is  lack  of  particularity,  failure 
to  qualify  or  to  instruct  particularly.  This 
has  been  decided  many  times. 

5.  In  the  argument  of  the  case  to  the  jury 
one  of  the  counsel  for  plaintiffs,  addressing 
the  Jury,  said:  "Jeffries  said  some  time 
while  he  was  riding  on  the  freight  train 
over  that  road  there  was  an  extraordinary 
jerk"  Counsel  for  defendant  objected  to 
the  remark,  saying  that  there  was  no  such 
evidence  as  that  before  the  jury.  The  court 
then  said  to  counsel  for  plaintiffs,  who  had 
made  the  remark  to  the  jury,  that  that  evi- 
dence was  excluded,  whereupon  counsel  for 
plaintiffs  said:  "I  know  that  he  sa.'d  it.  I 
didn't  know  it  was  excluded,  but  he  said 
it"  This  was  objected  to  by  counsel  for 
defendant    The  court  made  no  comment 
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upon,  and  did  not  rule  on,  the  objection,  and 
did  not  rebuke  counsel  for  his  repetition  of 
the  statement  that  the  witness  had  said  It 
and  he  (counsel)  knew  he  said  it  Governed 
by  decisions  of  our  Supreme  Court,  and  of 
this  court,  we  hold  that  the  reassertlon  of 
that  as  a  fact  in  evidence  which  the  court 
distinctly  told  counsel  had  been  excluded  is 
reversible  error.  If  counsel  choose  to  jeop- 
ardize their  verdicts  by  remarks  outside  of 
the  case,  they  have  no  one  to  blame  but 
themselves. 

This  is  a  very  simple  case,  and  on  a  re- 
trial, if  one  Is  had,  the"  evidence  can  sure- 
ly be  kept  within  the  pleading  as  made. 

The  judgment  of  the  trial  court  Is  revers- 
ed, and  the  cause  remanded.   All  concur. 


LUSSE  v.  LUSSE  et  al. 
(St  Louis  Court  of  Appeals.    Missouri.  Jane 
8,  1900.) 

1.  Husband  and  Wife  ({  6*)— Fraudulent 
Conveyance  bt  Husband— Evidence. 

Evidence  held  to  show  that  a  conveyance 
of  personal  property  by  a  husband  to  bis  son 
was  a  genuine  transaction  for  an  adequate  con- 
sideration, and  not  undertaken  in  fraud  of  the 
wife's  rights. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec  Die.  I  6.*] 

2.  Evidence  (I  236*)— Declarations  in  Ab- 
sence or  Defendants. 

In  an  action  by  a  widow  to  charge  with 
her  dower  and  other  exemptions  property  al- 
leged to  have  been  transferred  by  her  husband 
in  expectation  of  his  death  to  defraud  her 
rights,  testimony  as  to  a  conversation  with  the 
husband  in  defendants'  absence,  and  after  the 
transfer,  as  to  the  circumstances  connected  with 
it  was  Improperly  admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  5§  876-882;  Dec.  Dig.  J  236.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  Jas.  D.  Barnett  Judge. 

Action  by  Frances  Lusse  against  Peter 
Lusse  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Chas.  Martin,  for  appellant  R.  L.  Sutton 
and  Frank  Howell,  for  respondents. 

REYNOLDS,  P.  J.  Plaintiff  instituted 
this  suit  as  the  widow  of  one  Frank  Lusse, 
Sr.,  who  died  intestate  on  the  31st  of  May, 
1907,  she  claiming  by  her  petition  that  be- 
fore his  death  he  was  possessed  of  a  large 
amount  of  personal  property,  consisting  of 
horses,  cattle,  mules,  corn,  hay,  farming  im- 
plements, and  household  goods,  of  the  value 
of  $1,000,  and  also  of  money,  notes,  and 
accounts  of  the  value  of  $1,000.  Plaintiff 
charges  that  before  his  death  her  husband, 
believing  that  be  could  live  but  a  short 
time,  and  in  anticipation  of  death,  and  for 
the  purpose  of  wrongfully  defrauding  plain- 
tiff, then  his  wife,  out  of  her  dower  and  other 
rights  in  his  personal  estate,  and  without  val- 
ue or  sufficient  consideration,  bad  transfer- 


red, assigned,  turned  over,  and  delivered  to 
the  defendants  all  of  bis  personal  property, 
money,  and  notes,  and  that  the  defendants, 
agreeing  among  themselves  and  with  her  hus- 
band, Jointly  entered  Into  such  fraudulent 
and  wrongful  purpose  and  Intent  of  her  hus- 
band, and  that  they  had  accepted,  received, 
and  now  hold,  and  wrongfully  claim  to  own, 
all  of  said  pergonal  estate  of  her  late  hus- 
band, without  having  paid  or  rendered  any 
valuable  or  sufficient  consideration  therefor, 
claiming  that  she,  as  the  widow  of  Frank 
Lusse,  Sr.,  is  lawfully  entitled  to  dower  and 
other  exemptions  out  of  the  personal  estate 
of  Frank  Lusse,  Sr.,  as  provided  by  statute, 
of  the  value  of  $750,  and  that  by  reason  of 
the  wrongful  act  of  her  said  husband  and  the 
defendants  she  is  deprived  and  debarred  from 
obtaining  the  same  by  legal  process,  and 
that  defendants,  having  received  and  accept- 
ed, now  hold  all  of  said  personal  estate  of 
her  husband,  or  the  proceeds  thereof,  under 
and  by  virtue  of  the  wrongful  and  fraudu- 
lent transfer  and  assignment  to  them  as 
aforesaid,  and  that  they  are  In  equity  and 
good  conscience  responsible  for,  and  liable  to, 
the  plaintiff  for  the  value  of  her  dower  and 
other  exemptions  in  the  personal  estate  of 
her  former  husband,  as  provided  by  statute, 
wherefore  she  prays  judgment  and  that  the 
value  of  her  dower  and  other  exemptions  un- 
der the  statute  in  the  personal  estate,  so  own- 
ed by  her  late  husband,  be  found  In  the  sum 
of  $750,  and  that  the  defendants  may  be  ad- 
Judged  and  decreed  to  pay  her  the  same. 
The  defendants  are  the  two  sons,  the  daugh- 
ter, and  the  son-in-law  of  plaintiff's  late  hus- 
band; they  being  children  by  a  former  mar- 
riage. The  defendant  Peter  Lusse  filed  a 
general  denial  by  way  of  answer.  The  other 
defendants  filed  a  general  denial,  accom- 
panied by  a  plea  in  abatement,  claiming  that 
their  codefendant  Peter  was  an  unnecessary 
party,  and  an  Improper  party,  and  had  been 
Joined  merely  to  sustain  jurisdiction,  he  be- 
ing a  resident  of  Lincoln  county,  the  other 
three  defendants  being  residents  of  the  city 
of  St  Louis  and  there  served.  It  is  unnec- 
essary to  notice  this  plea  In  abatement  In  the 
view  which  the  lower  court  took,  and  which 
we  take,  of  the  case. 

At  the  trial  before  the  court  It  appeared 
that  Frank  Lusse,  the  former  husband  of 
plaintiff,  resided  in  Lincoln  county,  rented 
and  lived  on  a  farm  within  a  quarter  of  a 
mile  of  a  farm  which  his  wife  owned,  and  on 
which  she  resided  with  her  children  by  a 
former  marriage.  The  old  people  had  not 
lived  together  for  a  few  years  before  the 
death  of  the  husband,  owing  to  disagreements 
and  trouble  between  the  husband  and  the 
children  of  his  wife  by  the  former  marriage. 
Frank  Lusse  was  afflicted  with  some  dis- 
ease, for  which  he  had  been  operated  on  in 
a  hospital  with  apparent  benefit,  and  returned 
to  his  home  in  Lincoln  county,  living  on  the 
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rented  farm  with  his  son.  Peter  Lusse.  H1b 
wife,  however,  visited  him  frequently,  look- 
ing after  his  comfort,  and  attending  him 
when  he  was  attacked  a  second  time  with 
his  malady.  Along  In  the  latter  part  of  1906 
Frank  Lusse  was  advised  that  he  would 
have  to  submit  to  another  surgical  opera- 
tion, and  for  that  purpose  he  was  advised 
to  go  to  a  hospital  in  St  Louis.  He  had  no 
real  estate,  but  was  possessed  of  some  hors- 
es and  mules,  some  feed,  and  a  small  amount 
of  furniture  and  household  utensils,  but  no 
money.  On  the  24th  of  December,  1906, 
Peter  Lusse  wrote  Mrs.  Striebel,  his  sister, 
and  her  husband,  two  of  the  defendants,  that 
their  father,  referring  to  Frank  Lusse,  "la 
still  suffering  and  appears  no  better";  that 
the  doctor  said  it  would  be  better  for  him 
to  go  to  the  hospital;  that  he  was  not  taken 
good  and  proper  care  of,  and  that  his  wife 
had  not  been  on  the  place  for  some  time,  and 
he  (Peter)  could  not  do  much  for  his  father 
"In  the  way  he  Is  now**;  that  his  father  said 
he  wanted  to  go  to  the  hospital,  and  that 
he  wanted  to  sell  his  'horses  and  "all  things 
he  has";  that  he  needed  money  to  pay  his 
bills  "when  he  goes  to  the  hospital."  Peter 
Lusse  thereupon  suggested  to  his  brother-in- 
law,  Striebel,  that  if  he  would  do  him  a 
favor,  and  let  him  have  the  money  to  buy 
this  stuff  from  his  father,  he  (Peter)  would 
give  him  (Striebel)  a  mortgage  on  what  he 
bought,  and  if  Striebel  would  let  him  sell 
the  stuff  when  he  could,  he  would  pay  him 
back  as  he  sold.  He  asked  him  "to  do  this 
favor.  If  he  could,"  and,  if  he  could  do  so, 
to  let  him  know  at  once  when  he  could 
come  op.  The  letter  further  stated  that,  If 
be  concluded  to  extend  the  accommodation, 
he  must  bring  about  $850  with  him,  as  he 
(Peter)  did  not  know  just  what  the  property 
he  proposed  buying  from  his  father  would 
come  to,  and  he  asked  Striebel  to  write  what 
day  he  could  come,  and  he  would  meet  him 
at  Old  Monroe,  and  he  repeats  that  he  hopes 
that  If  Striebel  can,  he  will  do  him  this  fa- 
vor. The  brother-in-law,  Striebel,  wrote,  or 
more  correctly  had  his  wife  write,  to  Peter, 
saying  that  he  would  come  up  to  Old  Monroe 
on  the  2d  of  January,  and  bring  the  money 
with  him,  and  see  what  could  be  done.  Ac- 
cordingly on  the  2d  of  January,  1907,  Strle- 
heL  having  drawn  his  money  from  a  bank, 
reached  Old  Monroe,  was  met  at  the  station 
by  Peter,  and  they  went  out  to  the  farm, 
where  the  old  gentleman  was  living.  The 
three  of  them  talked  the  matter  over,  and, 
Peter,  having  arranged  a  day  or  so  before 
for  three  of  the  neighbors  to  be  there  that 
day,  a  bill  of  sale  was  made  out  by  one  of 
these  neighbors,  three  of  them  being  present 
and  hearing  and  witnessing  the  transaction, 
whereby,  In  consideration  of  $818,  Frank 
Lusse  sold  his  horses,  mules,  farming  Imple- 
ments, corn  and  hay,  chickens,  and  house- 
hold and  kitchen  furniture  to  Peter  Lusse, 
and  Peter  made  out,  or  arranged  to  make 


out,  a  note  In  favor  of  his  brother-in-law, 
Stephen  Striebel,  for  $818,  securing  the  note 
by  a  chattel  mortgage  covering  the  articles 
which  Peter  had  bought  from  his  father, 
Frank  Lusse.  Whereupon  Striebel  counted 
out,  In  the  presence  of  three  witnesses,  $818 
in  cash,  and  paid  It  to  Peter,  who  In  turn 
paid  It  to  his  father;  the  latter  taking  pos- 
session of  it,  and  putting  It  away  in  a 
wardrobe  in  the  room.  The  mortgage  was 
duly  executed  by  Peter  when  he  and  Strie- 
bel went  to  the  railroad  station  that  day  on 
Striebel's  return  to  St  Louis,  and  appears 
to  have  been  duly  recorded  in  the  recorder's 
office  of  the  county.  Peter  thereupon  ap- 
pears to  have  taken  possession  of  the  prop- 
erty, except  the  household  furniture,  which 
was  in  the  house  occupied  by  himself  and 
his  father,  and,  under  the  arrangement  that 
be  had  with  his  brother-in-law,  sold  off  most 
of  it,  and  paid  the  proceeds  over  to  his 
brother-in-law,  so  that  at  the  date  of  the 
trial  Peter  had  paid  back  to  his  brother-in- 
law  all  but  $200  of  the  $818  borrowed.  In 
the  latter  part  of  February  Frank  Lusse  was 
taken  to  the  Alexlan  Brothers'  Hospital,  In 
St  Louis,  to  undergo  the  surgical  operation 
considered  necessary,  and  remained  there  un- 
til his  death,  on  the  21st  of  May  of  the 
same  year. 

Plaintiff  in  the  case  endeavored  to  prove, 
by  testimony  introduced,  that  the  transfer  of 
this  property  to  bis  son,  which  was  practical- 
ly all  the  property  that  Frank  Lusse  owned, 
was  made  in  contemplation  of  his  death.  We 
cannot  Bay,  on  a  careful  reading  of  all  the 
testimony  In  the  case,  that  this  Is  established 
with  sufficient  certainty  to  Justify  us  in  dis- 
turbing the  finding  of  the  court  in  holding 
otherwise.  The  testimony  on  the  part  of  the 
defendants,  covering  this  point  was  to  the 
effect,  and  tended  to  show,  that  the  old  gen- 
tleman was  conscious  of  the  fact  that  he 
would  be  unable  to  carry  on  farming  opera- 
tions any  longer,  and  he  had  made  up  his 
mind  to  get  rid  of  what  little  property  he  had 
In  the  country,  give  up  farming,  and,  after 
going  through  the  operation  necessary  at  the 
hospital,  if  he  survived  the  operation  and  re- 
covered, as  the  testimony  seems  to  indicate 
he  hoped  to  do,  that  he  would  spend  the  rest 
of  his  days  in  St.  Louis  with  his  daughter 
and  her  husband,  between  whom  there  had 
always  been,  as  the  evidence  showed,  the 
most  affectionate  feeling;  the  son-in-law  for 
many  years  having  come  to  the  assistance  of 
the  old  gentleman  with  loans  of  money  and 
payments  of  different  bills  that  the  old  man 
bad  incurred,  both  for  his  own  sickness  and 
during  the  sickness  of  a  former  wife,  and  an- 
other son,  Frank,  Jr.,  also  living  in  St  Lou- 
is. It  seems  to  us  to  be  pretty  well  estab- 
lished, by  the  weight  of  the  evidence  in  the 
case,  that  the  sale  to  the  son  was  a  genuine 
transaction,  and  that  it  was  for  an  adequate 
consideration  la  beyond  question.  There  is 
not  the  slightest  evidence  of  any  undue  in- 
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fluence  on  the  part  of  the  son  Peter,  who  liv- 
ed with  his  father  on  the  rented  farm,  and  In 
the  latter  period  of  his  occupancy  of  the 
farm,  had  managed  affairs  for  him,  taken 
care  of  his  cattle,  and  apparently  was  the 
man  who  did  all  the  work,  and  provided  for 
his  father.  The  fact  of  the  sale  from  the  fa- 
ther to  the  son  was  known,  not  only  to  the 
three  witnesses,  neighboring  farmers,  who 
were  present  at  the  time  It  took  place,  but 
the  testimony  seems  to  show  it  was  a  fact 
knows  In  the  community.  The  title  of  the 
son  to  the  property  was  never  questioned,  he 
taking  possession  of  it,  and  disposing  of  some 
of  it  before  his  father  was  removed  to  St 
Louis,  and  before  his  father's  decease,  prac- 
tically disposing  of  the  greater  bulk  of  it, 
mostly  for  cash,  some  of  It  on  notes,  all  of 
which  be  turned  over  to  his  brother-in-law  in 
payment  on  the  note  secured  by  the  chattel 
mortgage.  So  that,  as  before  remarked,  at 
the  time  of  the  Institution  of  this  suit,  or  at 
the  time  of  the  trial  of  it,  he  had  paid  up  all 
of  the  money  except  $200  of  the  $818  orig- 
inally borrowed.  It  Is  also  In  evidence  in  the 
case  that  the  plaintiff  was  present  in  the 
house,  and  going  back  and  forward  in  the 
room,  on  tbe  2d  of  January  when  this  sale 
was  made  by  the  old  man  to  the  son.  The 
evidence  showed  that  she  was  very  hard  of 
hearing,  but  there  was  also  evidence  tending 
to  show  that  the  old  lady  had  been  told  of 
what  was  going  on,  and  that  her  husband 
had  given  her  a  lot  of  furniture,  which  was 
in  her  own  house,  and  which  he  left  there 
when  he  removed  from  it  The  only  testi- 
mony Introduced  tending  to  show  any  design 
on  the  part  of  the  old  man  to  dispose  of  this 
property  in  fraud  of  his  wife  was  the  testi- 
mony of  her  son,  wbo  testified,  over  the  ob- 
jection of  the  defendants,  that  a  conversa- 
tion took  place  in  their  absence,  and  after 
the  sale,  on  a  visit  which  he  and  his  mother 
made  to  the  old  man  while  he  was  in  the  Al- 
exian  Brothers'  Hospital  in  St  Louis,  In 
which  the  old  man  had  told  his  wife  to  go 
up  and  look  after  his  things,  his  cattle  and 
things  he  had  at  the  farm ;  and  another  wit- 
ness testified  that  tbe  old  man  had  on  one  oc- 
casion told  him  that  if  he  got  well  and  got 
out  of  the  hospital,  and  wanted  to  get  the 
property  back  again,  he  might  take  it  back. 
These  declarations,  however,  were  made  aft- 
er the  transaction  between  the  father  and 
the  son,  and  In  the  absence  of  any  of  the  de- 
fendants, and  in  no  way  bound  them.  They 
should  have  been  excluded. 

It  Is  In  evidence,  too,  that  the  old  gentle- 
man paid  out  a  part  of  this  $818,  as  well  as 
$166  he  received  for  sale  of  a  mule,  on  his 
debts,  that  he  paid  $250  on  a  note  his  son-in- 
law  held,  and  that  he  gave  his  daughter 
money  to  pay  his  hospital  expenses  and 
for  his  funeral  expenses.  No  contention  Is 
made  by  the  plaintiff  over  these  latter  pay- 
ments.   While  these  payments  account  for 


but  about  $400  or  $500  out  of  about  $1,000 
which  Frank  Lusae,  Sr.,  had  shortly  before 
his  death,  the  defendants  ail  deny  having 
had  any  part  of  it  and  there  Is  no  evidence 
strong  enough  to  charge  them  with  it 

The  learned  trial  judge,  at  the  conclusion 
of  the  testimony,  found  In  favor  of  tbe  de- 
fendants. The  witnesses  In  the  case  were  be- 
fore him,  except  one  or  two,  whose  deposi- 
tions were  read  by  the  plaintiff;  and,  as  the 
case  turns  so  much  on  the  manner  and  con- 
duct of  the  witnesses  who  were  produced  be- 
fore the  trial  judge,  and,  upou  the  weight  of 
the  evidence,  we  do  not  feel  warranted  in 
disturbing  his  finding.  The  judgment  of  the 
circuit  court  Is  affirmed.   All  concur. 


STATE  ex  reL  OSTMAN  v.  METER  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1908.) 

Sheriffs  and  Constables  ({  157*)— Liabili- 
ty on  Official  Bonds. 

An  action  on  the  official  bond  of  a  con- 
stable does  not  lie  for  the  malicious  act  of  the 
constable  in  making  an  affidavit  for  tbe  ar- 
rest of  a  person  for  resisting  him  in  an  attempt 
to  serve  a  writ  on  which  affidavit  such  person 
was  arrested. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  i  356;    Dec  Dig.  S 

Appeal  from  Circuit  Court,  St  Charier* 
County;  Jas.  D.  Barnett,  Judge. 

Action  by  the  State,  on  the  relation  of 
WUhelmlna  Ostman,  against  Albert  Meyer 
and  others.  From  a  judgment  for  defend- 
ants, relator  appeals.  Affirmed. 

This  is  an  action,  commenced  in  the  cir- 
cuit court  of  St  Charles  county,  against  Al- 
bert Meyer,  and  bis  sureties  on  his  bond,  as 
constable  of  St  Charles  township  In  that 
county.  The  conditions  of  the  bond  are, 
as  required  by  statute,  "that  If  the  above- 
bound  Albert  Meyer  shall  execute  all  pro- 
cess to  him  directed  and  delivered,  pay  over 
all  money  received  by  him  by  virtue  of  his 
office  as  constable  of  St  Charles  township, 
In  said  county  of  St  Charles,  and  In  every 
respect  discharge  all  the  duties  of  constable 
according  to  law,  then  this  bond  to  be  void, 
otherwise  to  remain  in  full  force  and  effect" 
The  amended  petition,  on  which  the  case 
was  tried,  averring  that  Meyer  was  elected 
constable  on  the  8th  of  November,  1904,  and 
qualified  on  the  26th  of  November,  1904,  and 
gave  the  above-mentioned  bond,  as  required 
by  law,  tbe  bond  being  in  the  penal  sum 
of  $2,000,  avers  that  on  the  10th  of  Decem- 
ber, 1904,  Meyer,  in  his  official  capacity  as 
constable,  as  aforesaid,  appeared  before  a 
justice  of  the  peace  of  St  Charles  county, 
and  on  oath  stated  that  on  the  9th  of  De- 
cember, 1904,  the  relator  herein  had  know- 
ingly and  willfully  obstructed,  resisted,  and 
opposed  him,  "the  said  Albert  Meyer,  con- 
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•table  of  St  Charles  township,  In  St  Charles 

county,  Missouri,"  In  the  attempt  to  serve  a 
certain  writ  of  execution  Issued  by  a  Jus- 
tice of  the  peace  of  the  county,  by  then 
and  there  preventing,  and  trying  to  prevent, 
Meyer,  as  constable,  from  taking  Into  his 
possession  certain  personal  property  upon 
which  he,  the  said  constable,  had  levied,  by 
virtue  of  a  certain  execution  Issued  by  the 
Justice  In  the  case  named,  "the  said  Albert 
Meyer  being  then  and  there  In  the  discharge 
of  his  official  duties  as  constable  of  St 
Charles  county."  It  Is  then  averred  that 
the  affidavit  was  sworn  to  by  the  defendant 
Albert  Meyer  before  the  justice  of  the  peace, 
an  the  10th  of  December,  1904;  that  there- 
upon the  prosecuting  attorney  of  St  Charles 
county,  acting  on  the  affidavit  of  Albert 
Meyer,  "and  at  the  request  of  Albert  Meyer, 
constable,  as  aforesaid,  filed  before  said  jus- 
tice an  Information,  charging  plaintiff  with 
knowingly,  willfully,  and  unlawfully  ob- 
structing, resisting,  and  opposing  defendant 
Albert  Meyer,  constable.  In  the  service  and 
execution,  and  In  the  attempt  to  serve  and 
execute  and  levy  the  aforesaid  execution. 
In  the  discharge  of  his  duty  as  such  con- 
stable, by  then  and  there  unlawfully,  will- 
fully, knowingly,  and  with  force  and  vio- 
lence assaulting  and  beating  said  Albert 
Meyer,"  while  he  was  in  the  discharge  of 
his  official  duty;  that  thereupon  the  justice 
of  the  peace  Issued  a  warrant  in  due  form, 
commanding  the  officers  to  whom  directed 
to  forthwith  apprehend  plaintiff,  and  bring 
her  before  the  justice  to  answer  the  prem- 
ises, and  further  be  dealt  with  according  to 
law;  that  the  warrant  was  placed  in  the 
hands  of  the  sheriff  of  the  county,  who.  In 
pursuance  of  It  arrested  plaintiff,  relator, 
on  the  29th  of  December,  and  took  her  be- 
fore the  justice,  who  had  Issued  the  war- 
rant; that  the  venue  of  the  cause  was 
changed  to  another  Justice,  and  that  relator 
gave  bond  for  her  appearance  before  that 
justice;  that  the  case  came  on  for  trial  on 
the  23d  of  January,  1905,  and  on  the  evi- 
dence In  behalf  of  the  state  and  of  plain- 
tiff, relator,  being  heard,  the  justice  found 
plaintiff  not  guilty.  It  Is  then  averred  In 
the  petition  "that  the  affidavit  aforesaid, 
made  by  defendant  Albert  Meyer  on  the  10th 
day  of  December,  1904,  was  false  and  made 
maliciously;  that  the  same  was  made  un- 
der color  of  his  office,  without  'justifiable 
cause  or  excuse."  Averring  her  residence  In 
St  Charles  county  for  35  years,  during  all 
of  which  time  she  avers  she  has  enjoyed  the 
esteem  and  good  opinion  of  her  neighbors, 
and  that  she  has  been  put  to  expense  In  em- 
ploying counsel  to  defend  her  against  the 
charges  made  by  defendant  Meyer,  plaintiff, 
relator,  asks  for  damages  In  the  sum  of  $500 
actual  and  $1,500  punitive,  and  for  costs, 
praying  judgment  for  the  penalty  of  the 
bond,  and  execution  for  the  damages  which 
may  be  awarded.  A  demurrer  was  Inter- 
posed to  this  petition,  on  the  ground  that 


It  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sus- 
tained, and  plaintiff,  relator,  declining  to 
plead  further,  final  judgment  was  entered, 
from  which  an  appeal  has  been  duly  pros- 
ecuted to  this  court 

Wm.  H.  Clopton,  for  appellant  Theodore 
O.  Bruere,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  are  unable  to  find  any  law, 
statutory  or  common,  that  imposes  upon  a 
constable  the  duty  of  making  affidavits 
against  parties  who  have  resisted  the  service 
of  process.  In  a  case  of  resistance  of  serv- 
ice of  process  it  is  within  the  power  of  the 
constable  to  arrest  the  party  In  some  cases; 
and  If  he  made  that  arrest  maliciously,  and 
without  probable  cause,  but  under  color  of 
his  office  as  constable,  he  and  his  sureties 
might  be  responsible  on  his  official  bond. 
But  that  is  not  this  case.  The  constable,  so 
far  as  appears  by  the  amended  petition  In 
the  case,  while  a  constable,  and  described 
as  constable,  but  undoubtedly  in  his  Individ- 
ual capacity  as  Albert  Meyer,  went  before  a 
justice  of  the  peace,  and  swore  to  the  In- 
formation or  complaint  upon  which  the  war- 
rant Issued,  and  the  plaintiff,  relator,  was 
arrested.  While  it  Is  averred  in  the  peti- 
tion that  he  was  constable  at  the  time  that 
he  did  this,  and  he  Is  described  as  constable, 
it  Is  not  averred  In  the  petition  that  he  made 
the  affidavit  in  his  official  capacity,  and  we 
cannot  conceive  of  his  doing  so.  Even  stat- 
ing in  the  affidavit  that  he  was  constable 
would  add  no  force  to  the  affidavit 

It  is  averred  that  he  made  the  affidavit 
under  color  of  his  office,  without  justifiable 
cause  or  excuse.  Whether  the  substitution 
of  the  word  "justifiable"  for  the  very  es- 
sential word  of  "probable"  Is  sumclent  Is 
doubtful;  and,  while  the  point  Is  made  by 
counsel  for  defendants  that  It  does  not  ap- 
pear that  Meyer  made  the  affidavit  In  his 
official  capacity  as  constable,  and  while 
criticism  is  made  of  the  word  "probable" 
cause,  and  the  substitution  therefor  of  the 
words  "without  Justifiable  cause  or  excuse," 
we  do  not  base  our  decision  on  any  of  these 
propositions.  We  place  it  upon  the  broad 
proposition  that  it  is  no  part  of  the  duty 
of  a  constable,  for  which  his  bondsmen  are 
in  any  way  liable,  to  make  affidavits,  either 
for  the  arrest  of  a  party,  or  for  any  other 
purpose.  We  hold  that  the  demurrer  was 
well  taken,  and  properly  sustained.  The 
very  learned  counsel  for  appellant  has  sub- 
mitted an  elaborate  and  able  brief  on  the 
right  to  recover  punitive  damages,  and  has- 
cited  many  cases  that  he  claims  to  be  in. 
point  as  bringing  his  action  within  their 
rule.  It  is  not  necessary  in  this  case  to' 
pass  on  this  question.  We  have  examined1 
the  cases  cited  by  counsel,  and  find  no  case- 
that  In  our  judgment  sustains  counsel's  con- 
tention that  a  constable  and  his  sureties  axe- 
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liable  for  his  action  In  making  an  affidavit 
— however  maliciously  made— on  which  an 
arrest  has  been  made. 

The  Judgment  of  the  circuit  court  of  St 
Charles  county  in  sustaining  the  demurrer 
to  the  amended  petition,  and  in  rendering 
judgment  thereon  for  defendants,  Is  affirm- 
ed. All  concur. 


PARKER-WASHINGTON  00.  v.  COLE 
et  aL 

(St  Louis  Court  of  Appeals.    Missouri.  May 
11,  1909.    Rehearing  Denied  June  8,  1909.) 

1.  Appeal  and  Eebob  ({  171*)— Theobt  of 
Case 

Where  a  fact  is  admitted  at  the  trial,  and 
the  case  Is  submitted  by  both  parties  on  that 
theory,  a  different  theory  as  to  the  facts  admit- 
ted may  not  be  advanced  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1054,  1056;  Dec.  Dig.  { 

.2.  Evidence  (|  204*)— Admissions  of  Coun- 

JBEL. 

In  an  action  on  tax  bills  against  several 
parties,  a  statement  by  counsel  for  one  of  the 
parties  to  the  effect  that  he  believed  the  tax  bill 
was  a  joint  obligation,  if  it  was  an  obligation 
at  all,  and  that  if  it  was  a  joint  obligation  they 
could  not  proceed  against  one  co-tenant,  was  not 
an  admission  of  co-tenancy  on  the  part  of  de- 
fendants. 

[Ed. .  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  204.*] 

3.  Tbial  (t  53*)— Reception  of  Evidence- 
Effect  of  Admission. 

Though  certain  instruments  are  admitted  in 
evidence,  the  court  may  thereafter  pass  on  their 
legal  effect  and  probative  force. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  53.*] 

4.  Appeal  and  Ebbob  (8  248*)— Pbesebva- 
tion  of  Grounds  of  Review. 

While  parties  have  a  right  to  have  objec- 
tions passed  on  when  made,  they  must,  if  they 
desire  to  stand  on  such  right,  preserve  it  by 
proper  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  1432;  Dec.  Dig.  §  248.*] 

5.  Municipal  Cobpobations  (§  568*)— Pub- 
lic Improvements— Action  on  Tax  Bills. 

In  an  action  on  tax  bills,  the  bills  were  not 
prima  facie  evidence  that  they  had  not  been 
paid  as  against  parties  not  named  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  568.*] 

6.  Municipal  Cobpobations  (8  568*)— Pub- 
lic Improvements— Action  on  Tax  Bills. 

Tax  bills  are  prima  facie  evidence  that  the 

rund  on  which  the  work  was  done  is  a  pub- 
street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  568.*] 

Appeal  from  St  Louis  Circuit  Court ;  Jas. 
B.  Wlthrow,  Judge. 

Action  by  the  Parker-Washington  Compa- 
ny against  James  W.  Cole  and  others.  From 
the  judgment,  plaintiff  appeals.  Affirmed. 

This  is  an  action  by  plaintiff  against  James 
W.  Cole,  Phila  Olds  Cole,  William  T.  Cole, 
John  J.  Cole,  and  the  unknown  heirs  of  Rob- 


ert S.  Cole,  deceased,  on  three  special  tax 
bills,  Issued  against  three  lots  In  city  block 
1,661,  In  the  city  of  St  Louis.  The  tax  bills 
were  issued  against  James  W.  and  Robert  S. 
Cole,  as  owners,  alone;  and  are  properly  sign- 
ed and  countersigned,  and  are  In  usual  form, 
except  that  there  Is  no  designation  of  the 
place  at  which  the  payment  of  the  bills  may 
be  made.  All  of  the  defendants,  except  John 
J.  Cole,  made  default;  service  having  been 
made  on  them  by  publication.  John  J.  Cole, 
who  was  personally  served,  answered,  first, 
a  general  denial,  then  a  plea  that  more  than 
two  years  had  elapsed  after  said  tax  bills 
became  a  lien  upon  the  property  before  the 
filing  of  the  suit. 

At  the  trial,  which  was  by  the  court,  a  ju- 
ry having  been  waived,  when  the  tax  bills 
were  offered  in  evidence,  each  of  them  was 
duly  objected  to  by  the  defendant  John  J. 
Cole,  on  the  ground  that  he  (defendant)  was 
not  named  therein  and  that  did  not  make  oat 
a  prima  facie  case  against  him.  The  court 
asked  counsel  for  plaintiff  on  what  theory  he 
proposed  to  hold  John  J.  Cole,  to  which 
counsel  answered  that  the  proceeding  was 
against  the  property,  and  that  defense  is  not 
pleaded  and  it  is  not  In  Issue.  Whereupon 
the  court  said:  "I  will  hear  the  evidence 
and  hear  you  on  briefs."  No  exception  was 
taken  to  this  action  of  the  court  Defend- 
ant Cole  then  made  the  further  objection  to 
the  introduction  of  the  tax  bills,  on  the 
ground  that  no  place  was  designated  therein. 
In  accordance  with  section  24,  art.  6,  of  the 
charter  (Ann.  St.  1906,  p.  4863),  for  the  pay- 
ment of  the  bills,  and  under  that  view  the 
bills  have  not  become  due ;  and  he  made  the 
further  objection  that  they  were  dated  on 
the  12th  of  January,  1904,  and  the  suit  bad 
been  Instituted  on  the  30th  of  April,  1907, 
and  consequently,  under  the  provisions  of  the 
charter  (section  25),  the  two  years  having 
elapsed,  they  were  barred.  The  plea  of  the 
two-year  statute  which  was  set  up  as  a  bar 
by  Cole  In  his  answer  was  stricken  out  on 
motion,  and,  as  be  has  not  appealed,  we  take 
no  notice  of  this  particular  objection.  The 
tax  bills  constituted  all  the  evidence  in  the 
case,  apart  from  testimony  of  a  witness 
Identifying  the  signatures  of  the  president 
of  the  board  of  public  improvements  and  the 
city  comptroller  to  the  tax  bills. 

During  (he  course  of  the  trial,  when  object- 
ing to  the  return  of  the  marshal  as  not  Show- 
ing service  against  one  of  the  defendants, 
counsel  for  John  J.  Cole  stated:  "Another 
objection  which  I  desire  to  urge  to  the  intro- 
duction of  the  tax  bills  is  this:  That  a  con- 
tract which  would  be  Implied  as  against  a 
tenancy  in  common  is  joint  and  not  several, 
and  a  proceeding  cannot  be  had  against  one 
co-tenant  for  the  entire  amount  of  the  tax- 
es, omitting  the  other  co-tenant.  •  »  • 
I  believe  the  tax  bill  Is  a  joint  obligation.  If 
it  is  an  obligation  at  all,  and.  if  it  is  a  joint 
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obligation,  they  cannot  proceed  against  one 
co-tenant"  After  having  taken  the  case  un- 
der advisement,  the  court  rendered  judgment 
In  favor  of  the  defendant  John  J.  Cole  and 
against  the  other  defendants  on  their  de- 
fault The  Judgment  declared  the  several 
tax  bills  a  lien  on  the  three  lots  mentioned. 
After  the  unsuccessful  interposition  of  a  mo- 
tion for  new  trial  and  saving  exceptions  to 
the  overruling  thereof,  the  plaintiff  has  duly 
perfected  an  appeal  to  this  court  and  the 
case  has  been  heard  here  on  argument  and 
briefs  submitted  by  attorneys  for  plaintiff 
and  by  counsel  for  John  J.  Cole,  the  sole  par- 
ty named  as  respondent 

Barclay  &  Fauntleroy,  for  appellant  R. 
M.  Nichols,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  Is  urged  by  counsel  for  appel- 
lant that  where  a  fact  is  admitted  at  the 
trial,  and  the  case  is  submitted  to  the  court 
by  both  parties  on  that  theory,  no  party  will 
be  allowed  to  advance  upon  appeal  a  differ- 
ent theory  as  to  the  facts  admitted,  and  many 
cases,  from  Bray's  Adm'r  v.  Sellgman's 
Adm'r,  75  Mo.  31,  to  Matousek  v.  Catholic 
Union,  192  Mo.  688,  91  S.  W.  538,  are  cited 
in  support  of  this  proposition.  There  can  be 
no  question  but  that  this  rule  is  recognized 
by  our  courts  as  a  correct  rule  of  practice. 
Counsel  claim  the  admission  of  co-tenancy 
on  the  part  of  John  J.  Cole  as  arising  on  the 
remarks  of  counsel  for  John  J.  Cole  which 
we  have  quoted.  We  cannot  agree  with  the 
view  counsel  takes  of  those  remarks.  They 
were  used  in  argument  and  by  way  of  Illus- 
tration, and  cannot  fairly  be  said  to  be  such 
an  admission  as  to  deprive  a  party  of  any 
right  he  may  have  in  a  case.  Furthermore, 
even  admitting  that  John  J.  Cole  was  a  co- 
tenant  in  the  view  which  we  take  of  the 
case,  it  does  not  alter  the  situation. 

It  Is  further  claimed  that  evidence  ad- 
mitted subject  to  objection  is  admitted  un- 
less there  is  a  later  ruling  excluding  It,  and 
it  is  claimed  that  because  the  tax  bills  were 
admitted  subject  to  the  objection,  and  that 
the  court  made  no  further  ruling  on  the  ob- 
jection, they  are  therefore  to  be  considered 
as  in  evidence.  We  cannot  accede  to  this 
proposition.  The  court  most  certainly  did 
not  admit  them  as  evidence,  but  specifically 
announced  that  he  would  consider  the  ob- 
jection to  them  when  he  considered  the  case, 
and  bis  decision  in  the  case  most  clearly 
shows  that  he  sustained  the  objection  and 
did  not  consider  the  tax  bills  as  having  made 
oat  a  prima  facie  case  against  John  J.  Cole. 
Even  admitting  they  were  evidence,  it  was 
still  open  to  the  court  to  pass  on  their  legal 
effect  and  probative  force,  as  the  Judgment 
rendered  unmistakably  snows  he  did.  Par- 
ties have  a  right  to  have  objections  passed 
on  when  made ;  but  if  they  desire  to  stand 
on  that  right  they  must  preserve  it  by  prop- 
er exception. 


It  is  further  argued  that  the  unpaid  tax 
bills  are  prima  facie  evidence  that  they  have 
never  been  paid;  Jalcks  v.  Merrill,  201  Mo. 
91,  Ioc  cit  103,  98  S.  W.  753,  being  cited  In 
support  of  this.  The  citation  hardly  meets 
the  proposition  to  which  counsel  cite  it, 
namely,  that  it  is  prima  fade  evidence  against 
everybody.  It  is  prima  facie  evidence  against 
all  those  named  in  it  not  against  those  not 
named.  In  the  Jalcks  Case  the  point  was  as 
to  whether  it  was  prima  facie  made  out  that 
certain  Installments  had  not  been  paid  when 
the  suit  was  brought;  the  proof  being  that 
the  first  installment  had  not  been  paid,  suit 
being  thereupon  brought  on  the  whole  tax 
bill,  the  ordinance  providing  that  when  any 
installment  has  not  been  paid  when  due,  all 
subsequent  ones  shall  be  held  to  have  matur- 
ed, and  that  action  can  thereupon  be  brought 
on  them  although  not  due  on  the  date  of  the 
suit.  But  all  the  parties  defendant  were 
named  in  the  tax  bill.  That  Is  not  this  case. 

Another  proposition  made  is  that  the  tax 
bills  are  prima  fade  evidence  that  the  ground 
upon  which  the  work  was  done  Is  a  public 
street  That  Is  granted.  See  Selbert  .v.  Al- 
len, 61  Mo.  482. 

The  final  proposition,  and  most  material 
one,  is  that  where  one  Is  a  part  owner  and 
is  not  named  In  the  tax  bill,  the  latter  Is 
evidence  against  him  of  all  the  facts  except 
as  to  his  liability,  and  when  bis  interest  is 
admitted,  and  he  is  a  party  to  .the  suit  to 
enforce  the  bill  and  offers  no  defense  what- 
ever, there  should  be  a  Judgment  enforcing 
the  tax  lien.  We  have  disposed  of  the  prop- 
osition made  that  respondent's  Interest  was 
admitted.  Even  If  It  was,  that  was  no  ad- 
mission that  he  was  named  in  the  tax  bills. 
The  only  case  cited  in  support  of  the  proposi- 
tion that  all  parties  defendant  need  not  be 
named  in  the  tax  bill  to  make  it  prima  fade 
evidence  against  all  is  VIeths  v.  Planet  P. 
&  P.  Co.,  64  Mo.  App.  .207,  loc  cit  210.  An 
examination  of  that  case  does  not  sustain  the 
proposition.  The  tax  bill  there  before  the 
court  was  originally  issued'  against  a  lot,  nam- 
ing the  Planet  Property  &  Financial  Com- 
pany alone  as  owner.  It  was  subsequently 
amended  by  the  addition  of  the  names  of  the 
other  defendants  as  owners.  As  thus  amended, 
it  was  re-executed  by  the  president  of  the 
board  and  the  comptroller  and  re-registered 
in  their  respective  offices,  and  the  action  was 
on  the  amended  bill.  The  point  in  conten- 
tion in  that  case  was  over  the  action  of  the 
special  tax  clerk  in  adding  these  names.  The 
court  held  the  contention  untenable  on  the 
ground  that  until  the  dty  officials  had  is- 
sued a  regular  and  complete  tax  bill,  the 
right  of  amendment  within  the  period  of  lim- 
itation remained  to  them,  regardless  as  to 
whether  the  tax  bill  originally  issued  was 
void  or  voidable,  or  merely  imperfect  in  some 
respect  The  court  after  dting  authorities 
in  support  of  this,  holds  that  the  trial  court 
was  right  in  deciding  that  the  plaintiff  had 
made  out  a  prima  facie  case  against  all  of 
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the  defendants  named  In  It  by  offering  In  evi- 
dence the  tax  bill  thus  amended.  The  tax 
bill  as  amended  included  the  names  of  all 
the  defendants.  In  the  case  at  bar.  the  de- 
fendant John  J.  Cole  was  not  named  in  the 
tax  bill,  and  nnder  the  sections  of  the  city 
charter  and  ordinances  relied  on,  and  under 
which  these  tax  bills  are  Issued,  they  were 
not  prima  facie  evidence  against  John  J. 
Cole. 

In  Kefferstein  v.  Knox,  66  Mo.  186,  it  is 
specifically  and  distinctly  decided  that  a  spe- 
cial tax  bill  Is  not  prima  facie  evidence 
against  one  not  named  therein.  This  deci- 
sion, in  this  case,  so  far  as  we  are  Informed, 
has  never  been  overruled  or  questioned.  We 
are  cited  to  no  case,  and  have  found  none 
ourselves.  In  wbich  It  has  been  held  tbat  a 
tax  bill  such  as  that  here  relied  upon  Is  pri- 
ma facie  evidence  against  one  not  named  in 
it  In  this  view  of  the  case,  it  is  not  neces- 
sary to  pass  upon  the  proposition  as  to  the 
omission  to  name  the  place  of  payment  by 
indorsement  upon  the  tax  bills,  and  upon 
that  proposition  we  express  no  opinion. 

The  judgment  Is  affirmed.   All  concur. 


NBAS  v.  CHICAGO,  B.  &  Q.  RY.  CO. 

(St  Louis  Court  of  Apnenls.    Missouri.  June 
8,  1909.) 

1.  Trial  (S  191*)— Instructions— Assuming 
Facts. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  person  running  a  hand  car 
on  its  track  by  collision  with  a  train,  a  charge 
that  if  defendant's  employes  became  aware  of 
decedent's  peril  in  time,  by  the  exercise  of  or- 
dinary care,  to  have  sounded  the  whistle  and 
have  averted  his  injury,  and  tbey  failed  to  ex- 
ercise such  care  or  sound  the  whistle,  and  that 
by  reason  of  such  failure  to  exercise  ordinary 
care  the  whistle  was  not  sounded  in  time  to 
avert  the  injury,  and  decedent  was  struck  and 
killed,  plaintiff  should  recover,  etc..  was  erro- 
neous, as  assuming  that,  if  the  whistle  had  been 
sounded,  decedent  would  have  heard  it,  and 
would  have  removed  himself  from  danger. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  |  191.*} 

2.  Trial  ({  191*)— Instructions— Assuming 
Facts. 

For  the  same  reason,  a  charge  that,  un- 
less at  the  time  of  the  injury  defendant's  em- 
ployes in  charge  of  the  train  used  the  means 
at  their  command  to  provide  for  decedent's 
safety  after  they  discovered  his  imminent  peril, 
plaintiff  should  recover,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  191.*] 

3.  Trial  ({  191*)— Instructions— Assuming 

Facts. 

The  charge  was  also  erroneous  as  assuming 
that  the  engineer  and  fireman  discovered  de- 
cedent's peril. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  {  191.*] 

4.  Master  and  Servant  ({  243*)— Injuries 
to  Servant— Negligence  of  Servant. 

Where  a  section  foreman  had  actual  no- 
tice of  the  railroad  company's  rules,  requiring 
him  to  keep  red  and  white  lights  on  a  hand  car 


used  at  night  had  been  warned  not  to  run  a 
hand  car  alone,  was  familiar  with  train  times, 
and  knew  that  a  train  was  due  to  pass,  but 
proceeded  alone  with  a  hand  car  on  the  track 
at  night,  without  the  lights,  and  was  killed 
by  the  train,  his  negligence  precluded  recovery, 
in  the  absence  of  evidence  that  the  engineer 
and  fireman  of  the  train  saw  him.  or  in  the  ex- 
ercise of  ordinary  care  might  have  seen  him, 
in  time  to  have  prevented  the  accident  or  of 
evidence  on  which  a  presumption  could  rest 
that  if  they  had  seen  him,  they  could  have 
prevented  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §|  682,  759-775;  Dec 
Dig.  |  243.*] 

Appeal  from  Circuit  Court,  Andrain  Coun- 
ty; Jas.  D.  Barnett,  Judge. 

Action  by  Addle  Neas  against  the  Chicago, 
Burlington  Sc  Qulncy  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Plaintiff  commenced  her  action  In  Audrain 
county  circuit  court  to  recover  $10,000  dam- 
ages claimed  by  reason  of  the  death  of  her 
husband,  July  14,  1907. 

The  petition  on  which  the  case  was  tried, 
after  averments  of  Incorporation  of  defend- 
ant, and  that  It  was  operating  Its  road  on 
July  14,  1907,  from  Old  Monroe  to  Mexico, 
Mo.,  passing  near  the  towns  of  Martlnsburg 
and  Benton  City,  Mo.,  and  tbat  Levi  S.  Neas, 
her  husband,  was  on  that  date  "by  the  de- 
fendant carelessly  and  negligently  killed" 
avers  "tbat  her  said  husband  was  In  the  em- 
ploy of  tbe  defendant  as  section  foreman  on 
the  section  lying  near  tbe  towns  of  Benton 
City  and  Martlnsburg  In  Audrain  county, 
and  as  snch  it  was  his  duty  to  do  and  per- 
form such  labor  on  defendant's  track  as  was 
required  of  him,  or  as  the  duties  of  his  posi- 
tion called  upon  him  to  perform.  Plaintiff 
says  that  It  was  a  part  of  the  duty  of  the  de- 
fendant to  carry  and  transport  certain  hands 
employed  by  the  defendant  and  certain  tools 
used  and  owned  by  the  defendant  from  Its 
station  at  Benton  City  to  Its  station  at  Mar- 
tlnsburg, by  means  of  a  hand  car  operated 
over  the  tracks  of  said  defendant;  and  that 
on  the  14th  day  of  July,  1907,  In  obedience- 
to  the  order  and  direction  of  the  defendant, 
he  took  charge  of  a  certain  hand  car  at  or 
near  Benton  City,  and  carried  to  Martlns- 
burg aforesaid  a  number  of  hands  employed: 
by  the  defendant,  and  a  number  of  tools  us- 
ed by  tbe  defendant  and  delivered  said 
hands  and  tools  at  the  station  at  Martlns- 
burg; and  that  his  residence  was  at  Benton 
City  and  the  hand  car  which  he  was  using; 
was  required  to  be  kept  at  Benton  City,  and 
it  became,  and  was,  his  duty  to  run  said 
hand  car  back  from  Martlnsburg  to  Benton 
City  after  delivering  tbe  said  hands  and 
tools  aforesaid;  and  that  while  he  was  re- 
turning on  the  tracks  of  said  defendant  pro- 
pelling the  hand  car  aforesaid,  the  hand  car 
and  himself  were  struck  by  an  engine  and 
train  operated  and  controlled  by  the  defend- 
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ant  running  west  on  the  tracks  aforesaid. 
Plaintiff  farther  says  that  the  employes  of 
the  defendant  railway  company  saw  and 
knew,  or  by  the  exercise  of  dne  diligence 
might  have  seen  and  known,  that  her  said 
husband  was  propelling  a  hand  car  on  the 
tracks  In  a  perilous  position,  and  unaware 
thereof,  and  unable  to  escape  from  impend- 
ing danger;  that  the  said  defendant  and 
the  said  servants  negligently  failed  to  sound 
the  usual  and  ordinary  signals  of  danger 
In  time  to  avert  the  Injury,  or  at  any  other 
time,  and  negligently  and  carelessly  failed 
and  neglected  to  stop  or  slacken  the  speed 
of  said  train  In  time  to  avert  an  injury  or 
collision,  when,  as  a  matter  of  fact,  said 
train  might,  by  the  exercise  of  dne  care,  have 
been  stopped,  or  the  speed  thereof  slackened, 
in  time  to  avert  the  collision  and  injury,  and 
if  said  signals  had  been  given,  either  before 
or  after  her  said  husband's  peril  was  or 
might  have  been  discovered,  as  they  might 
and  should  have  been  given,  had  the  de- 
fendant exercised  due  care,  said  collision  and 
injury  would  thus  have  been  averted.  And 
plaintiff  further  says  that  when  said  engine 
struck  said  band  car,  the  said  hand  car  was 
running  west,  and  the  said  engine  was  also 
running  west,  and  when  the  said  engine 
(truck  the  hand  car,  it  threw  her  said  hus- 
band down  upon  the  floor  of  said  hand  car, 
and  hurt,  but  did  not  fatally  injure,  him,  but 
the  said  servants  in  charge  of  said  train  and 
engine,  though  they  knew,  or  might  by  the  ex- 
ercise of  ordinary  care  have  known,  that 
they  had  struck  said  hand  car  and  thrown 
her  said  husband  down  thereon,  negligently 
and  carelessly  failed  to  stop  said  train,  but 
negligently  and  carelessly  continued  to  run 
said  train  at  a  rapid  rate  of  speed  for  a 
mile  or  more,  pushing  said  hand  car  in  front 
thereof,  and  causing  the  handle  bars  and  oth- 
er appliances  of  said  hand  car  to  work  very 
rapidly.  And  plaintiff  alleges  that  said  han- 
dle ban  were  worked  very  rapidly,  and  caus- 
ed to  strike  her  said  husband,  who  was  then' 
lying  upon  the  floor  of  said  hand  car,  and 
said  handle  bars  and  appliances  beat  and 
Injured  blm  to  such  an  extent  as  to  eause 
bis  death,  though  he  was  not  dead  at  the 
time  the  train  was  stopped  but  lived  sever- 
al hours  thereafter.  And  plaintiff  alleges 
that  be  died  as  the  Joint  result  of  Inju- 
ries received  both  after  the  engine  collided 
with  the  hand  car,  and  which  were  inflicted 
upon  him  while  said  hand  car  was  being 
pushed  along  the  track  by  said  engine;  and 
that  If  the  agents  and  servants  of  defendant 
had  stopped  their  train  even  when  they 
struck  the  hand  car,  his  death  would  not 
have  resulted." 

The  answer,  after  a  general  denial,  pro- 
ceeds: "Defendant,  further  answering,  says 
that  plaintiff's  decedent,  Levi  S.  Neas,  was, 
at  the  time  of  bis  alleged  injury,  In  the  em- 
ploy of  defendant  as  a  section  foreman,  but 
at  said  time  was  a  trespasser  on  the  railroad 
track  of  the  defendant;  that  the  time  and 


hour  of  his  injury,  if  he  was  injured,  was 
about  2:52  o'clock  a.  m.,  and  that  said  Levi 
S.  Neas  had  no  right  or  duty  on  the  defend- 
ant's track  in  the  nighttime;  that  he  was 
not  in  the  service  of  the  defendant  or  doing 
anything  in  connection  with,  or  relating  to, 
the  business  of  the  defendant  at  the  time  of 
his  alleged  injury;  that  his  day's  work  be- 
gan about  7  a.  m.,  and  ended  at  6  p.  m. ; 
that  he  quit  work  at  6  p.  m.  the  afternoon 
preceding  his  injury;  that  his  duty  did  not 
require  blm  to  be  on  defendant's  track ;  that 
neither  the  defendant,  nor  any  of  its  serv- 
ants, knew,  or  had  any  reason  to  know  or 
anticipate  or  expect,  that  said  Levi  S.  Neas 
was  on  its  track  at  the  time  of  his  alleged 
Injury.  Defendant  further  answering,  says 
that  plaintiff's  decedent,  Levi  S.  Neas,  was  in- 
jured as  a  direct  result  of  his  own  negligence 
and  carelessness  contributing  thereto,  in  that 
he  negligently,  and  without  authority  from 
defendant,  expressed  or  Implied,  and  while 
under  the  influence  of  intoxicating  liquors, 
undertook,  late  in  the  nighttime  (when  and 
where  he  was  not  on  duty,  and  at  an  hour 
when  his  duty  did  not  require  him  to  be  on 
the  tracks  of  tbe  defendant),  when  it  was 
very  dark,  to-  run  and  have  a  hand  car  on 
the  main  track  of  the  defendant's  road  where 
said  road  had  only  a  single  track,  without 
any  assistance  and  protection  against  de- 
fendant's trains  which  he  knew  might  at 
any  time  pass  over  and  along  the  track 
where  he  was,  and  on  which  he  had  said 
hand  car;  that  without  keeping  a  lookout 
for  said  trains  on  defendant's  said  track, 
and  knowing  the  trains  of  the  defendant 
were  liable  to  pass  at  any  time  over  the 
track  when  and  where  deceased  was,  with 
said  hand  car,  at  the  time  of  the  alleged  in- 
jury, and  he  especially  knew  that  defend- 
ant's train  No.  25  was  due  to  pass  tbe  point 
where  It  Is  alleged  deceased  was  Injured  at 
tbe  time  of  his  alleged  Injury ;  that  deceased 
failed  to  look  out  or  listen  for,  or  get  out 
of  the  way  of,  said  train ;  that  said  Levi  S. 
Neas  knew  that  the  agents  and  servants  of 
the  defendant  in  charge  of  Its  trains,  passing 
over  its  track  at  tbe  honr  of  the  alleged  In- 
jury to  said  Levi  S.  Neas,  did  not  know  he 
was  on  said  track  with  a  hand  car,  and  had 
no  reason  to  expect  or  anticipate  the  pres- 
ence of  persons  and  hand  cars  upon  said' 
track  at  the  then  hour  of  the  night ;  that  the 
defendant  long  before  the  time  of  the  alleg- 
ed Injury,  made  and  promulgated  rules  for 
section  men,  which  said  rules  at  the  time- 
were,  and  had  been  for  a  long  time  prior  to- 
the  alleged  injury,  in  force,  and  which  said 
rules  forbade  section  foremen  to  allow  band 
cars  to  be  used  on  defendant's  said  track, 
except  when  doing  the  work  and  service  of 
the  defendant  and  forbade  section  foremen 
to  have  a  hand  car  on  the  main  track  at 
nlgbt,  except  with  a  white  light  displayed 
on  the  front,  and  a  red  light  in  the  rear  of, 
said  hand  car,  and  defendant  says  that  Levf 
S.  Neas  at  the  time  complained  of  negll- 
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gently  and  carelessly  failed  to  observe  said 
rules,  and  such  failure  contributed  directly 
to  his  injury.  Further  answering,  the  de- 
fendant Bays  that  the  train  which  injured 
Levi  &.  Neas,  if  he  was  injured,  was  on 
schedule  time  as  it  approached  and  passed 
the  place  where  Neas  was  injured,  and 
was  run  and  managed  Just  as  all  other 
trains  of  defendant  were  run  and  managed 
when  approaching  and  passing  said  point  in 
the  nighttime,  and  that  said  Levi  S.  Neas 
assumed  the  risk  of  being  Injured  while  upon 
defendant's  track  with  the  hand  car  in  the 
nighttime,  and  plaintiff  is  not  entitled 'to  re- 
cover. Further  answering,  defendant  says, 
that  it  was  the  duty  of  said  Levi  S.  Neas 
to  keep  defendant's  track  fr&  from  obstruc- 
tions, and  in  a  safe  condition  for  the  trains 
of  defendant  to  pass  over  said  track,  and 
that  the  said  Levi  S.  Neas,  in  violation  of 
his  duty,  went  upon  said  track  in  an  intoxi- 
cated condition  in  the  night,  as  aforesaid, 
with  the  band  car,  which  said  hand  car  was 
an  obstruction  on  said  track,  and  imperiled 
the  safety  of  defendant's  trains  and  its  em- 
ployes and  passengers  thereon,  and  the  plain- 
tiff should  not  have  maintained  this  suit, 
and  has  no  right  to  recover  herein." 

The  reply  is  a  general  denial  of  all  new 
matter. 

At  the  trial  before  the  court  and  a  jury, 
the  plaintiff  introduced,  as  a  witness  on  her 
behalf,  Elmer  Anderson,  who  was  the  en- 
gineer running  the  engine  at  the  time  of 
the  accident.  He  testified  that  he  remember- 
ed the  circumstance  of  Neas  being  found  in 
front  of  his  engine  on  July  14,  1907.  His 
run  was  from  St  Louis  to  Francis,  and, 
running  from  St.  Louis  to  Francis,  passed 
through  Martinsburg  and  Benton  City.  These 
two  stations  are  about  6  miles  apart.  Had 
not  stopped  at  Martinsburg  that  night  Was 
running  a  through  express  passenger  train, 
and  that  night  was  running  between  these 
two  stations  at  rate  of  30  miles  an  hour. 
Was  due  to  arrive  at  Benton  City  at  2:47 
a.  m„  and  was  on  time.  Therefore  passed 
Martinsburg  at  about  2:30  or  2:35  a.  m. 
Between  Martinsburg  and  Benton,  and  about 
63  car  lengths  east  of  the  station  house  at 
Benton,  as  be  said  (saying  a  car  length  was 
about  40  feet),  the  engineer  testified  that  he 
discovered  sparks  flying  from  in  front  of 
his  engine.  When  he  made  the  discovery  of 
the  sparks,  he  was  going  at  a  rate  of  about 
30  miles  an  hour.  He  had  been  constantly 
watching  the  track  ahead  of  him,  except 
when  he  took  bis  eyes  off  for  a  few  seconds  to 
look  at  his  watch,  which  he  did  by  taking 
it  out  of  his  pocket,  leaning  down  in  front 
of  the  firebox,  and  reading  the  figures  on  his 
watch  by  the  light  thrown  out  when  the  door 
of  the  firebox  was  open;  that  he  had  look- 
ed at  his  watch  about  two  minutes  before 
be  had  discovered  the  sparks.  Except  look- 
ing at  bis  watch,  which  took  from  three  to 
five  seconds,  and  watching  his  water  and 
steam  gauges,  and  occasionally  looking  back 


to  see  whether  the  train  was  all  right— that 
is  to  see  whether  there  was  evidence  of  any 
hot  boxes  on  any  of  the  cars  of  the  train — 
he  had  kept  his  eyes  toward  the  front,  al- 
though he  would  not  undertake  to  say  that 
he  bad  them  constantly  in  that  position ;  in 
the  intervals  was  running  the  engine,  as  he 
always  did,  and  looking  out  for  everything 
in  general,  looking  in  front  of  the  engine 
and  back  at  the  train  and  at  his  watch  and 
at  the  different  gauges.  After  discovering 
the  sparks  he  walked  out  on  the  running 
board  of  the  engine,  and  discovered  that 
there  was  a  hand  car  locked  to  the  pilot, 
whereupon  he  at  once  returned  to  the  cab 
and  stopped  the  engine;  brought  It  to  a 
standstill  within  about  600  feet  That  was 
about  the  shortest  distance  he  said  in  which 
he  could  have  stopped  his  engine  at  the  rate 
he  was  running.  When  he  stopped  the  en- 
gine, be  was  between  a  quarter  or  half  a 
mile  west  of  the  station  at  Benton  City,  be- 
tween Benton  City  and  Francis;  the  latter 
place  being  the  end  of  bis  run.  The  engine 
had  run  entirely  past  Benton  station  for 
about  a  quarter  of  a  mile,  he  said,  but  be 
afterwards  said  about  50  car  lengths,  which, 
according  to  him,  would  be  about  2,000  feet 
The  hand  car  had  been  struck  and  fastened 
to  the  pilot  before  he  went  out  on  the  run- 
ning board.  Doesn't  know  where  on  the  run 
his  engine  struck  the  hand  car.  Discovered 
the  sparks ;  went  out  on  the  running  board ; 
found  the  hand  car  there;  went  back  and 
stopped  the  engine;  and  when  he  succeed- 
ed In  stopping  it  be  was.  he  said,  about  an 
eighth  or  quarter  of  a  mile,  but  as  he  al- 
so said,  measuring  by  car  lengths,  between  a 
quarter  and  a  half  mile  west  of  the  station. 
After  stopping  the  engine  he  and  his  fire- 
man got  out  of  the  cab,  walked  along  the  side 
of  the  engine,  went  forward,  and  found  Neas, 
the  husband  of  plaintiff,  lying  on  the  hand 
car.  They  helped  him  off,  or  carried  him  off, 
and  laid  him  in  the  baggage  car,  and  took 
the  hand  car  off  the  trade  When  they  found 
him,  Neas  was  lying  with  one  of  his  legs 
partly  over  the  end  of  the  car,  lying  diago- 
nally! across  It  He  was  lying  on  the  end  of 
the  hand  car  nearest  the  engine,  his  feet 
toward  the  southeast — that  is  to  say,  toward 
the  engine — and  his  head  a  little  toward  the 
northwest  He  was  alive  when  they  found 
him,  and  all  he  said  to.  them  was.  "Take  me 
home."  His  left  leg  was  badly  bruised,  and 
one  of  his  arms  appeared  to  be  bruised,  al- 
though witness  was  not  certain  about  that. 
Witness  discovered  In  moving  Neas  that  the 
leg  was  limp.  He  did  not  appear  to  have  any 
use  of  either  his  arms  or  legs  at  that  time. 
Asked  where  Neas  was  with  reference  to  the 
movement  up  and  down  of  the  handle  bars, 
witness  answered  that  he  was  lying  on  the 
platform  of  the  car.  Asked  If  Neas  was  ly- 
ing in  such  a  position  as  to  be  struck  by  the 
downward  movement  of  the  handle  bars,  he 
said,  "Well,  I  couldn't  say.  I  don't  hardly 
think  he  was.  *  *  *  He  was  lying  on 
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the  platform  of  the  hand  car.  I  don't  think 
the  handle  bars  would  strike  him."  His  at- 
tendon  being  called  to  a  deposition,  which  it 
appears  he  had  given  before,  but  which  was 
not  introduced,  he  said  that  after  reading  It, 
he  would  repeat  that  he  doesn't  believe  the 
handle  bars  would  strike  him;  doesn't  be- 
lieve they  came  down  low  enough.  Asked  If, 
since  reading  his  deposition,  he  could  state 
what  bis  recollection  was  as  to  whether  or 
not  the  man  on  the  hand  car  was  so  situat- 
ed he  would  be  hit  by  the  handle  bars  as 
they  worked  up  and  down,  he  said :  "I  don't 
think  he  was.  He  was  lying  on  the  plat- 
form, and  the  bars,  I  don't  think,  would  come 
down  low  enough  to  strike  him."  These 
handle  bars  are  about  4  feet  long,  he  said, 
and  the  point  where  the  lever  works  Is  about 
18  and  20  Inches  above  the  floor  of  the  car. 
The  rear  wheels  of  the  hand  car  were  ele- 
vated off  of  the  rails,  and  caught  Into  the 
pilot  of  the  engine.  Neas  was  lying  with 
his  head  right  close  to  that  part  of  the  hand 
car  which  covers  the  machinery — that  is,  the 
elevated  box  or  part  In  the  middle  of  the 
hand  car — and  he  was  lying  on  the  platform 
of  the  car,  his  feet  toward  the  engine,  and 
his  body  was  under  the  handle  bars.  In 
the  collision  of  the  hand  car  with  the  pilot 
of  the  engine,  as  appears  by  the  testimony 
of  Anderson,  the  engineer,  the  axle  nearest 
the  engine  was  bent.  The  hand  car,  as  ap- 
pears by  the  evidence,  had  four  wheels  mov- 
ing, of  course,  on  two  axles,  and  the  one 
nearest  the  engine  was  the  one  that  was 
bent.  This  axle  was  about  1%  inches  in 
diameter,  and  Anderson  testified  that  he 
thought  it  was  bent  or  bowed  in  3  or  4 
inches  probably.  There  is  about  a  foot  and 
a  half  of  board  between  the  axle  and  the  end 
of  the  floor  of  the  car.  This  board  in  the  end 
of  the  car  next  to  the  engine  was  split ;  the 
platform  boards  of  the  car  being  fastened  to 
a  crossplece.  Whether  or  not  the  crosspiece 
was  split  Anderson  was  not  able  to  say ;  he 
had  not  examined  it  All  the  marks  which 
were  on  the  pilot  or  cowcatcher  of  the  en- 
gine consisted  of  a  little  of  the  paint  being 
robbed  off  where  it  had  struck  the  hand  car. 
This,  said  the  witness,  was  rubbed  off  from 
the  nose  of  the  pilot ;  it  did  not  look  like  it 
had  been  sandpapered,  but  had  the  appear- 
ance of  being  struck  a  severe  blow  or  force 
of  some  kind.  There  were  no  lamps  or  lights 
on  or  about  the  hand  car. 

Another  witness,  Mr.  Willis,  section  fore- 
man who  succeeded  Neas  on  his  section 
after  his  death,  described  the  condition  of 
the  hand  car  a  little  more  particularly,  and 
described  the  hand  car,  which  he  saw  at 
the  place  where  It  had  been  removed  from 
the  track  about  a  quarter  of  a  mile  west 
of  the  station  (Benton  City)  the  Monday 
following  this  accident  Mr.  Willis  testi- 
fied that  the  axle  was  bent  and  that  that 
was  the  axle  to  which  the  machinery  by 
which  the  car  was  moved  was  attached. 
There  la  a  small  wheel  attached  to  the  axle, 


and  above*  this  small  wheel  is  a  large  wheel 
called  the  "bull  wheel,"  and  the  action  of 
the  handle  bars  or  levers  is  directly  thrown 
on  this  bull  wheel,  as  we  understand  the 
testimony;  that  is,  the  gearing  that  -the 
handle  bars  were  attached  to  is  directly 
In  contact  with  the  big  wheel  or  bull  wheel, 
and  that  wheel  In  turn  moves  a  smaller 
wheel  fixed  onto,  and  directly  moving,  the 
axle.  This  section  foreman  testified  that 
if  the  forward  wheels,  to  the  axle  of  which 
the  machinery  of  the  handle  bars  was  at- 
tached, was  off  of  the  rails,  as  was  the  case 
here,  and  those  wheels  not  in  motion,  the 
handle  bars  would  not  work;  that  is,  shov- 
ing the  hand  car  along  with  the  two  front 
wheels  resting  on  the  track,  as  was  the  case 
here,  would  not  set  in  motion  the  machinery 
moved  by  or  by  which  the  handle  bars  were 
moved.  He  further  testified  that  In  examin- 
ing these  two  wheels,  on  the  morning  after 
the  accident  he  found  that  the  cogs  of  the 
big  wheel  had  been  stripped  off,  broken  off, 
and  that  with  these  off,  even  if  the  two 
rear  wheels  of  the  hand  car  had  been  on 
the  track  and  moving,  the  handle  bars  would 
not  have  moved.  With  the  front  wheels,  to 
which  the  gearing  is  attached  which  pro- 
pels the  car,  off  the  track  and  the  car  shoved 
on  on  the  two  front  wheels,  the  handle  bars 
would  not  move.  He  further  testified  that 
even  if  the  rear  wheels,  to  which  the  gear- 
ing was  attached,  had  been  put  on  the  track, 
and  the  car  shoved  ahead  or  shoved  along, 
the  handles  would  not  have  worked,  because 
the  cogs  were  stripped  off  of  the  bull  wheel 
and  the  axle  bent.  Owing  to  the  latter 
cause,  he  testified  that  he  did  not  think 
that  the  back  wheels  would  have  stayed  on 
the  track.  The  axle,  being  bent  or  bowed 
In,  would  have  drawn  the  wheels  in  closer  to 
the  car,  so  that  they  would  not  have  fitted  on 
the  rails;  the  bending  of  the  axle  had  short- 
ened the  length  of  the  axle.  This  bull  wheel 
or  large  wheel,  he  testified,  was  between  12 
and  15  inches  in  diameter,  and  the  cogs 
were  about  1%  Inches  wide,  and  about  half 
an  inch  deep,  and  about  half  of  them  had 
been  broken  off.  Asked  if  he  knew  how 
these  cogs  were  broken  off,  he  said  that  he 
did  not  know,  but  he  supposed  that  the 
lick  or  blow  from  the  engine  that  had  hit 
the  car  was  what  broke  them  off.  The 
wheel  Itself  was  not  broken.  It  was  an  Iron 
wheel,  with  a  rim  to  it  and  for  a  distance 
of  half  of  Its  circumference  the  cogs  were 
broken  off;  had  not  noticed  the  little  wheel, 
and  did  not  know  whether  the  cogs  were 
broken  on  that  or  not  The  floor  of  the 
hand  car  was  broken;  the  crossplece  was 
not  broken.  He  explained  this  by  saying 
that  the  floor  or  platform  of  the  hand  car 
extends  over  the  car  some  2  inches.  The 
plank  which  extended  over  this  were  about 
18  inches  long,  tacked  on  with  sixpenny 
nails,  and  the  Impact  tore  off,  or  tore  loose, 
one  end  of  three  planks.  The  crossplece 
waa  not  broken  or  moved.    When  he  ex- 
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amlned  the  car  this  Monday  morning,  he 
saw  that  it  wouldn't  run,  and  glanced  oyer 
the  wheel  and  saw  that  It  was  broicen;  that 
Is,  the  cogs  were  broken  off,  and  the  axle 
bent,  and  both  of  these  occurring  was  the 
reason  the  car  could  not  hare  been  run  on 
the  track.  The  axle  was  bent  so  much  as 
to  throw  it  up  against  the  frame  of  the  car, 
the  platform  of  the  car,  so  that  it  would 
not  turn.  Had  tried  to  turn  the  wheels  on 
this  rear  axle,  and  found  they  would  not 
turn.  The  front  axle  he  said  was  all  right, 
but  that  was  not  connected  in  any  way 
with  the  handle  bars. 

Returning  to  the  testimony  of  Anderson, 
in  his  examination  in  chief  as  a  witness 
for  plaintiff  he  was  again  asked  by  plain- 
tiff's counsel  whether  or  not  Neas,  when 
found  by  him  on  the  hand  car,  was  in  a 
position  to  be  struck  by  the  upward  and 
downward  movement  of  the  handle  bars, 
and  he  repeated  that  he  did  not  think  he 
was.  On  cross-examination  of  this  witness, 
the  engineer,  by  counsel  for  defendant,  he 
was  asked  to  state  what  was  the  first  thing 
that  had  attracted  his  attention  to  the  pilot 
of  his  engine  that  night,  and  he  answered 
that  it  was  sparks  coming  from  it  "I  saw 
some  sparks  coming  from  the  front  end  of 
the  engine  that  appeared  to  be  from  the 
engine  truck  wheels.  There  wasn't  a  great 
many  of  them,  but  I  went  out  to  see  what 
the  trouble  was.  A  great  many  times  it 
was  caused  by  the  flange  of  the  wheel 
against  the  rail,  or  some  time  the  journal 
getting  hot  and  packing  burning  out  of  it, 
and  that  will  cause  the  sparks  to  fly  some, 
and  that's  what  I  went  out  to  look  after." 
When  he  saw  those  sparks  flying  had  no 
Idea  or  expectation  that  he  was  shoring 
anything  ahead  of  him.  Got  down  on  the 
steam  chest  to  examine.  The  steam  chest  Is 
about  8  feet  from  the  boiler  head,  8  or  10 
feet,  and  when  he  looked  in  front  of  his 
engine,  that  was  the  first  that  he  knew  of 
any  hand  car,  or  of  anything  of  that  kind, 
being  in  front  As  soon  as  he  saw  that,  he 
went  back  and  stopped  the  engine.  When 
the  engine  stopped,  he  was  a  little  past  Ben- 
ton City,  where  he  passed  a  train  going  east, 
which  was  on  the  side  track  at  Benton. 
Further  explaining  the  position  of  the  band 
car,  he  said  that  the  rear  wheels  were  not 
on  the  track,  but  were  elevated  clear  up 
off  the  track  and  held  up  by  the  pilot  The 
pilot  "was  sort  of  under  the  hand  car,  and 
elevated  it  up."  The  front  wheels  of  the 
hand  car  were  on  the  track  when  he  stopped 
his  engine  and  went  down  to  see  about  the 
matter. 

Charles  Mackerson,  the  fireman  of  the 
train,  examined  as  a  witness  by  the  defend- 
ant, testified  that  on  the  night  of  the  ac- 
cident he  saw  a  few  sparks  flying  from  near 
the  engine  truck  wheels.  He  got  down  off 
of  his  seat  in  the  cab  and  looked  out  of 
the  gangway  to  see  what  it  was,  and  to  see 
where  they  were  coming  from,  but  he  didn't 


see  any  more,  as  the  sparks  had  ceased  to 
fly,  so  he  went  back  to  his  place,  saying; 
nothing  to  the  engineer  about  having  seen 
the  sparks.  Supposed  sparks  came  from 
cinders  or  some  such  thing.  Directly  after 
that  the  engineer  called  him  over  to  his  side 
of  the  cab,  and  told  him  to  watch  the  engine 
while  he  (the  engineer)  went  out  to  see  what 
was  causing  the  sparks  he  had  seen  near 
the  engine  truck  wheels.  The  engineer  went 
out  the  front  door  of  the  cab,  and  walked 
along  the  running  board,  came  back  and 
stopped  the  engine,  and  told  witness,  his 
fireman,  that  he  (the  engineer)  was  posh* 
ing  a  hand  car.  The  engineer  got  down 
with  his  torch,  told  the  fireman  to  come  and 
go  with  him,  and  help  get  the  man  and  band 
car  off  the  front  end.  They  got  down  on 
the  left  side  of  the  engine  and  walked  to 
the  pilot,  and  then  found  a  hand  car  with 
a  man  on  it  The  hand  car  was  right  in 
front  of  the  pilot  on  the  track.  The  nose 
of  the  pilot  had  wedged  In  on  the  boards  of  1 
the  hand  car  on  the  floor.  Knows  that  the 
front  wheels  were  on  the  track,  but  didn't 
notice  whether  the  back  wheels  were  raised 
or  not;  didn't  look.  The  man  was  lying  on 
the  end  of  the  car  next  to  the  pilot  This 
witness,  the  fireman,  when  asked  In  what  1 
position  Neas  was  lying,  said:  "Well,  I 
was  right  behind  the  engineer,  and  he  had 
him  up  in  his  arms.  He  raised  up  on  the 
hand  car,  and  I  couldn't  tell  which  way 
his  head  was  lying,  whether  crossways  or 
lengthways  of  the  car."  He  helped  move 
Neas  from  the  hand  car.  The  engineer  and 
he  carried  him  Into  the  baggage  car.  They 
then  got  on  the  engine,  called  In  the  flag- 
man, and  went  on  to  Francis,  the  next  sta- 
tion, about  5  or  6  miles  distant  Both  these 
witnesses  testified  that  the  running  of  the 
train  made  a  good  deal  of  noise,  so  that  In 
talking  to  each  other  they  had  to  talk  loud. 
This  testimony  was  given  in  connection  with 
the  evidence  that  was  offered  to  show  wheth- 
er the  engineer  and  fireman  ought  not  to 
have  heard  the  movement  of  the  hand  car, 
or  have  heard  or  felt  the  shock  or  Jar,  when 
the  engine  hit  it  The  engineer  of  the  pas- 
senger train  which  was  waiting  at  Benton 
for  this  train  to  pass  testified  that  his  train 
was  on  the  switch  when  the  train  going 
west  passed.  He  saw  it  coming,  but  he  did 
not  see  either  the  band  car  or  the  man  on 
the  hand  car.  After  placing  Neas  In  the 
baggage  car,  the  train  went  on  to  Francis, 
and  Neas  was  taken  off  there.  Whether 
dead  when  taken  off  the  baggage  car,  or 
dying  very  shortly  afterwards.  Is  not  clear. 
It  was  admitted,  however,  that  Neas,  the 
husband  of  plaintiff,  "died  as  the  result  of 
the  accident  of  July  14,  1907."  A  witness 
who  saw  him  at  Francis,  a  Mr.  Smith,  when 
he  was  brought  in  there,  who  then  was  en- 
gine hostler  for  the  Chicago  &  Alton  Rail- 
road Company,  testified  that  when  he  saw 
Neas  he  was  alive;  had  hold  of  him.  Laid 
his  arm  across  his  breast  laid,  his  hand  upon 
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his  breast  and  kneeled  down  oyer  him,  to 
see  if  he  smelt  of  liquor;  discovered  no  odor. 
Neas  was  still  alive.  When  Smith  first  saw 
him,  he  could  not  say  whether  he  was  con- 
scions  or  unconscious,  but  they  "couldn't  get 
anything  out  of  him  '* 

We  have,  as  we  think,  set  out  all  of  the 
facts  In  evidence  as  to  the  injuries  to  plain- 
tiff's husband,  and  as  to  the  discovery  by  the 
engineer  and  fireman  of  the  hand  car  with 
him  on  It;  as  to  the  condition  of  the  hand 
car;  as  to  the  position  of  Neas.  There  was 
evidence  on  the  part  of  plaintiff's  witnesses, 
outside  of  the  engineer,  that  the  headlight  of 
a  locomotive  would  throw  a  light  far  enough 
to  distinguish  a  man  at  a  distance  of  200 
or  300  yards  In  front  of  the  engine,  but  that 
for  100  feet  or  less  in  front  of  the  engine  it 
would  be  In  shadow  or  dark.  The  engineer, 
when  being  examined  by  plaintiff  as  her  wit- 
ness, said  the  light  would  be  thrown  about 
00  feet.  The  witnesses  for  the  defendant 
gave  testimony  to  the  effect  that  you  could 
not  see  so  as  to  distinguish  any  object  on  the 
track  at  a  greater  distance  than  from  60  to 
120  feet  There  was  no  controversy  as  to 
the  speed  of  the  train,  all  agreeing  that  it 
was  running  at  a  rate  of  about  30  miles  an 
hour,  at  which  rate  it  was  testified  It  would 
cover  about  44  feet  a  second.  It  was  also  In 
evidence  that  it  was  a  dark  night ;  no  moon ; 
not  stormy;  the  track  level  between  Mar- 
tlnsburg  and  Benton;  no  embankment  or 
cuts;  and  nothing  to  obstruct  the  view  along 
the  whole  strip.  The  engineer  and  fireman 
both  testified  in  the  most  positive  and  un- 
equivocal terms  that  they  had  been  attend- 
ing to  their  ordinary  duties  in  the  customary 
way ;  keeping  a  lookout  ahead ;  looking  after 
the  firing  of  the  engine;  looking  after  the 
water  gauge  and  steam  gauge  and  other  ap- 
pliances; looking  after  the  train  generally  to 
look  out  for  hot  boxes;  and  that  they  had 
not  seen  the  hand  car,  had  not  heard  or  felt 
the  impact  between  it  and  the  pilot  of  the  en- 
gine when  it  was  struck,  had  not  heard  any 
noise  of  the  grinding  of  the  wheels,  and  their 
attention  only  directed  to  it  by  the  sparks 
that  occasionally  came  out,  and  which  the 
engineer  only  discovered  the  origin  of  when 
he  went  out,  walking  along  the  running  board 
and  from  the  end  of  that  saw  the  hand  car. 
Saw  no  lights,  and  found  no  lanterns  on  the 
hand  car.  The  engineer  testified  that  he  was 
sot  looking  for  a  hand  car  to  be  on  that  part  of 
his  run  that  time  of  night  That  he  knew  the 
rules  of  the  company  required  a  hand  car  to 
carry  a  white  light  In  front  and  a  red  light 
in  rear  when  out  on  the  track  at  night ;  that 
he  could  see  such  lights  about  2  miles  off; 
that  he  saw  no  light  or  no  hand  car  that 
night  ahead  of  him.  The  engineer  does  not 
•ay  in  his  testimony  that  he  saw  the  man 
on  the  hand  car  when  he  walked  forward  on 
the  running  board,  merely  saying  that  he  saw 
the  hand  car.  The  fireman,  however,  as  a 
witness  for  the  defendant,  testified  that  the 


engineer  told  him  that  they  were  pushing  or 
shoving  a  hand  car  "with  a  man  on  it"  and 
then  the  engine  was  stopped  in  the  shortest 
space  that  it  was  possible  to  do  so  at  the 
rate  which  this  train  was  going;  it  being  a 
heavy  passenger,  vestibuled  train,  with  coach- 
es and  two  or  more  sleepers.  Both  the  wit- 
nesses testified  that  the  bell  was  ringing  con- 
tinuously, and  that  the  ordinary  whistles  had 
been  sounded  at  crossings  between  Martins- 
burg  and  Benton,  but  that  no  danger  whistles 
had  been  sounded;  no  blasts  given  as  cus- 
tomary when  any  thing  or  person  is  seen  on 
the  track. 

There  was  no  controversy  whatever  over 
the  fact  that  no  lights  of  any  kind  were  on 
the  hand  car.  The  rules  of  the  company  were 
Introduced  In  evidence,  there  being  evidence 
tending  to  show  that  a  copy  was  In  posses- 
sion of  the  deceased,  and  these  rules  provide 
that  when  a  hand  car  was  taken  out  at  night 
it  was  required  to  have  a  white  light  in  the 
front  and  a  red  light  In  the  rear.  Neas  was 
section  foreman  of  sections  from  Benton  west 
to  Francis.  Martlnsburg  was  not  on  his  sec- 
ton.  There  was  evidence  tending  to  show 
that  as  section  foreman  the  deceased  had 
been  furnished  with  a  red  and  white  light 
It  was  also  in  evidence  that  his  superior  on 
the  road  warned  and  forbid  him  to  run  a 
hand  car  alone  It  appears  from  the  evi- 
dence of  the  plaintiff  that  the  deceased  had 
gone  down  from  Benton  City  to  Martlnsburg, 
which  latter  place  was  off  of,  and  east  of, 
his  own  section,  that  Saturday  afternoon  on 
the  hand  car,  with  four  or  more  of  his  sec- 
tion hands,  leaving  Benton  about  half  past 
5  o'clock,  reaching  Martlnsburg  some  time 
after  6;  that  it  usually  took  50  minutes  to 
make  the  run  on  a  hand  car  between  the  two 
places.  That  on  arriving  at  Martlnsburg  the 
deceased  and  his  gang  of  workmen  had  gone 
up  to  the  town,  and  had  taken  a  drink  or  two 
together,  and  that  the  deceased  stayed  around 
town  until  between  12  and  1  o'clock ;  that  he 
bad  taken  a  few  broken  tools  to  leave  at  Mar- 
tlnsburg to  be  picked  up  by  the  local  train. 
He  went  down  to  the  station,  and  with  the 
assistance  of  a  friend  put  the  band  car  on 
the  track  and  started  for  his  home  at  Ben- 
ton City.  A  train  going  west  had  passed 
shortly  before  he  put  his  hand  car  on  the 
track,  and,  according  to  the  schedule  time 
of  trains,  the  train  by  which  he  met  with  the 
accident  was  due  to  pass  Martlnsburg  In 
about  an  hour  and  twenty-five  minutes  there- 
after. The  evidence  of  defendant  also  tend- 
ed to  show  that  this  friend  of  the  deceased 
had  protested  against  his  going  out  without 
a  light  on  his  hand  car;  that  the  deceased 
said  he  knew  all  about  the  trains,  didn't  need 
a  light  refused  to  take  one,  and  said  he  had 
plenty  of  time  to  get  home,'  and  on  his  friend 
Inviting  him  to  stay  all  night  with  him,  re- 
fused, saying  that  his  wife  and  baby  would  be 
expecting  him,  and  that  he  was  going  home, 
and  that  was  the  last  Been  of  him  until 
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found  on  the-  hand  car  by  the  engineer  and 
fireman.  Some  time  between  12  and  1 
o'clock  that  night  Neas,  with  the  assistance 
of  his  friend,  pnt  his  hand  car  on  the  track, 
and  started  alone  toward  Benton,  his  home. 
That  is  practically  all  the  evidence  in  the 
case.  At  the  conclusion  of  the  evidence  of 
plaintiff  In  chief,  and  again  at  the  conclu- 
sion of  the  whole  case,  defendant  Interposed 
a  demurrer,  which  were  overruled,  and  ex- 
ceptions duly  saved.  The  court  at  the  in- 
stance of  the  plaintiff  gave  3  Instructions. 
It  gave  5  at  the  instance  of  the  defendant  in 
the  form  asked  by  defendant,  and  gave  3 
more  slightly  modified,  and  refused  12  other 
instructions  asked  by  the  defendant.  It  also 
instructed  on  the  form  of  verdict  and  on  the 
number  of  Jurors  necessary  to  concur  in  a 
verdict 

In  the  view  which  we  take  of  the  case  it  Is 
not  necessary  to  set  out  any  of  these  instruc- 
tions, except  the  first  and  second,  given  at 
the  instance  of  plaintiff.  The  first,  in  Sub- 
stance, told  the  Jury  that  if  they  found  from 
the  evidence  that  the  husband  of  the  plaintiff, 
when  killed,  was  in  the  employ  of  the  de- 
fendant on  one  of  its  sections,  and  engaged 
in  running  a  hand  car  west  over  and  along 
the  line  of  the  defendant's  railway,  and  that 
the  locomotive  and  train  of  cars  owned  by 
defendant,  and  run  and  managed  by  its  serv- 
ants and  employes,  "approached  him  from  the 
rear  on  its  said  line  of  railway,  and  he  be- 
came and  was  In  great  and  imminent  peril 
of  being  struck,  injured,  and  killed  by  said 
locomotive  and  train  of  cars,  and  defendant's 
said  employes  in  charge  of  said  train  and 
locomotive  became  aware  of  his  peril  of  be- 
ing struck  and  killed  or  injured  in  time  to 
have  enabled  them,  by  the  exercise  of  ordi- 
nary care,  to  have  sounded  the  whistle  and 
have  averted  the  injury  to  said  deceased, 
and  they  failed  to  exercise  said  care  or 
sound  said  whistle,  and  that  by  reason  of 
such  failure  to  exercise  ordinary  care,  the 
said  whistle  was  not  sounded  in  time  to 
avert  said  Injury,  and  the  said  Levi  S.  Neas 
was  by  said  locomotive  struck  and  killed, 
then  the  Jury  must  find  for  the  plaintiff, 
though  the  jury  may  find  he  was  guilty  of 
negligence  in  being  at  said  place  of  danger." 
The  second  instruction  given  is:  "And  If  the 
Jury  believe  from  the  evidence  that  the  en- 
gineer or  fireman  or  other  employes  in  charge 
of  the  train  which  struck  the  deceased  saw 
the  deceased  on  the  track,  and  If  the  jury 
further  believe  that  the  deceased  was  una- 
ware of  his  peril,  and  was  proceeding  along 
the  railroad  track  unconscious  of  the  ap- 
proaching train,  then  it  was  the  duty  of  such 
engineer  or  fireman  or  employe  of  the  de- 
fendant so  observing  the  deceased  to  give 
him  proper  warning  of  the  approaching  train, 
and  it  was  his  duty  to  give. such  warning  by 
such  a  signal  as  was  within  his  power,  as 
could  be  likely  heard,  and  would  be  likely 
heard,  by  any  person  possessing,  in  an  or- 


dinary degree,  the  sense  of  hearing  In  the 
position  the  deceased  occupied.  And  unless, 
at  the  time  of  the  injury,  the  employes  of  the 
defendant  in  charge  of  said  train  used  the 
means  at  their  command  to  provide  for  the 
safety  of  the  deceased,  after  they  discovered 
his  Imminent  peril,  the  Jury  may  find  a  ver- 
dict for  the  plaintiff  in  this  case,  although 
they  may  believe  that  the  plaintiff  was  guilty 
of  negligence  in  being  upon  the  track  of  the 
defendant,  and  in  permitting  himself  to  be 
inattentive  to  the  dangers  surrounding  him." 
The  jury  in  the  third  instruction  were  told 
that  if  they  found  for  plaintiff,  they  should 
return  a  verdict  in  any  sum  not  less  than 
$2,000  nor  more  than  $10,000.  Exception  was 
duly  saved  In  all  these  matters,  the  jury  re- 
turning a  verdict  In  favor  of  plaintiff  for 
$2,000,  and  defendant  filing  In  due  time  lbs 
motion  for  new  trial,  among  other  grounds, 
alleging  newly  discovered  evidence,  and  filing 
affidavits  setting  out  what  was  claimed  the 
newly  discovered  evidence  consisted  of.  The 
motion  for  new  trial  being  overruled  and  ex- 
ception duly  saved,  the  case  is  here  on  ap- 
peal. 

Pry  &  Rodgers,  H.  H.  Trimble,  arid  Palm- 
er Trimble,  for  appellant  P.  H.  Cullen  and 
John  D.  O'Rear,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  have  set  out  the  substance 
of  the  evidence  in  the  case,  and,  following 
the  earnest  appeal  of  counsel  for  plaintiff, 
may  add  that  we  have  read,  not  only  the 
testimony  they  have  called  our  attention  to, 
but  have  read  every  line  of  the  testimony 
as  set  out  in  the  abstract  We  are  com- 
pelled to  reverse  this  case  for  error  contained 
In  the  first  and  second  Instructions  given  at 
the  instance  of  plaintiff.  The  error  in  the 
first  instruction  Is  found  in  this:  The  jury 
are  told  that  If  they  found  that  the  defend- 
ant's employes  became  aware  of  the  peril  of 
deceased  being  struck  and  killed  or  Injured 
"in  time  to  have  enabled  them,  by  the  ex- 
ercise of  ordinary  care,  to  have  sounded  the 
whistle  and  have  averted  the  injury  to  said 
deceased,  and  they  failed  to  exercise  said 
care  or  sound  said  whistle,  and  that  by  rea- 
son of  such  failure  to  exercise  ordinary  care 
the  said  whistle  was  not  sounded  in  time  to 
avert  said  injury,  and  the  said  Levi  S.  Neas 
was  by  said  locomotive  struck  and  killed, 
then  the  jury  must  find  for  the  plaintiff, 
though  the  jury  may  find  he  was  guilty  of 
negligence  In  being  at  said  place'  of  danger." 
In  effect  this  assumes  that  to  have  sounded 
the  whistle  would  have  averted  the  Injury 
to  the  deceased.  It  assumes  that  if  the 
whistle  had  been  sounded,  the  deceased 
would  have  heard  it  end  would  have  re- 
moved himself  from  danger,  and  so  have 
avoided  the  danger.  Granting  that  the  en- 
gineer and  fireman  saw  deceased,  and  that 
In  the  exercise  of  ordinary  care,  to  say  noth- 
ing of  their  duty  as  human  beings,  they. 
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aware  of  the  peril  In  which  the  deceased 
was,  had  sounded  the  whistle,  It  does  uot 
follow,  as  a  matter  of  law  nor  as  a  fact,  that 
the  jury  would  be  warranted  In  assuming 
that  the  accident  would  hare  been  averted. 
Thus  to  find  that  the  sounding  of  the  whistle 
would  hare  averted  the  accident,  the  jury 
would  have  had  to  assume  that  deceased 
was  awake,  was  sober,  and  that  he  heard  It 
and  had  heeded  it,  and  that  he  had  time,  aft- 
er hearing  the  sound,  to  have  removed  him- 
self from  danger  and  avoided  the  accident 
Assuming  that  at  300  yards,  the  longest  dis- 
tance any  witness  swears  the  hand  car  could 
have  been  seen,  the  engineer  had  blown  the 
whistle  as  a  danger  signal,  the  train  going 
44  feet  a  second,  the  deceased  would  have 
had  to  act  almost  Instantly,  or,  the  engineer, 
seeing  the  deceased  paid  no  attention  to  the 
warning,  would  have  had  to  act  almost  In- 
stantly and  applied  the  brakes,  otherwise 
the  train  would  be  down  on  the  hand  car. 
When  we  are  dealing  with  seconds  of  time, 
we  have  but  slight  margin  to  Indulge  In  pre- 
sumption. This  Involves  deciding  a  case, 
not  on  a  fact  from  which  a  given  presump- 
tion may  arise,  but  upon  a  presumption  upon 
another  presumption.  United  States  v.  Ross, 
92  TJ.  S.  289,  23  L.  Ed.  707;  Blgelow  v.  Met 
Street  By.  Co.,  48  Mo.  App.  367,  loc  clt  374; 
Warner  v.  St  L.  ft  Mer.  R.  Ry.  Co.,  178  Mo. 
125,  77  8.  W.  67. 

The  second  Instruction  Is  wrong  In  this 
part  of  It  In  which  the  jury  are  told:  "And 
unless,  at  the  time  of  the  Injury,  the  em- 
ployes of  the  defendant  in  charge  of  said 
train  used  the  means  at  their  command  to 
provide  for  the  safety  of  the  deceased,  after 
they  discovered  his  imminent  peril,  the  jury 
may  find  a  verdict  for  plaintiff  In  this  case." 
That  assumes,  as  did  the  other,  that  signal- 
ing on  the  part  of  the  trainmen  would  have 
been  heard  by  the  deceased,  and  would  have 
been  regarded  by  him,  and  that  hearing  It 
and  paying  attention  to  It  he  could  have 
saved  himself  by  getting  out  of  the  way  of 
the  train.  It  also,  in  this  part  of  it  assumes 
that  the  engineer  and  fireman  discovered 
the  peril  In  which  deceased  was.  That  was 
wrong,  and  it  was  prejudicial  error  to  have 
given  It  In  this  shape,  without  qualifying  It 
with  the  caution  that  the  jury  must  have 
found  that  the  engineer  or  fireman  had  dis- 
covered the  peril  of  deceased.  For  the  er- 
ror in  these  instructions  alone  the  case  will 
have  to  be-reversed. 

Going  further,  however,  we  have  here  a 
case  of  gross  negligence  on  the  part  of  the 
deceased.  Be  was  an  employe  of  the  de- 
fendant proven  to  have  had  actual  notice  of 
the  rules  of  the  company  requiring  him  to 
use  a  red  light  and  a  white  light  on  a  hand 
car  when  using  it  at  night  He  had  been 
warned  not  to  run  a  hand  car  alone ;  be  was 
familiar  with  the  train  times;  he  knew  that 


this  train  was  due  to  pass  at  this  time.  Un- 
der these  facts,  and  the  absence  of  any  di- 
rect evidence  tending  to  prove  that  the 
engineer  or  fireman  saw  him  at  all,  or  that, 
by  the  exercise  of  ordinary  care,  they  might 
have  seen  the  deceased  in  time  to  have 
prevented  the  accident  and  in  the  absence 
of  any  fact  In  evidence  on  which  a  presump- 
tion can  rest  that  If  they  had  seen  him,  they 
could  have  prevented  the  accident  the  hu- 
manitarian doctrine  or  last  clear  chance  doc- 
trine has  no  place  here.  Plaintiffs  counsel 
did  not  rely,  either  by  instructions  asked  and 
given,  or  in  their  argument,  upon  the  theory 
that  the  engine  crew  might  have  seen  de- 
ceased, but  by  Instructions,  and  by  brief, 
and  by  argument  they  have  rested  their  case 
solely  on  the  theory  that  the  engine  crew  did 
see  the  deceased,  and  that  they  saw  him  In 
time  to  have  saved  his  life. 

It  is  averred  in  the  petition,  in  effect  that 
Neas  was  hammered  to  death  by  the  handle 
bars  beating  on  him  after  being  struck  down, 
and  while  the  hand  car  was  being  shoved 
forward  by  the  swiftly  moving  engine.  At 
the  trial,  In  the  examination  of  the  engineer 
and  fireman,  the  fact  was  brought  out  and 
dwelt  on  that  the  former,  after  seeing  the 
sparks,  had  walked  out  on  the  running  board 
some  10  or  12  steps  and  back  again,  the  train 
all  the  while  in  motion.  All  this  evidently 
on  the  theory  that  if  the  engine  had  been 
stopped  at  once,  the  life  of  the  unfortunate 
man  might  have  been  saved.  The  evidence 
refutes  this  theory,  and  removes  the  act  of 
the  engineer,  in  not  coming  to  on  immediate 
stop  when  he  saw  the  sparks,  or  certainly 
when  he  saw  the  hand  car  Impaled  on  his 
engine,  from  the  causal  act.  It  was  proven 
without  contradiction  that  the  handle  bars 
could  not  have  moved  after  the  Impact  of 
the  engine  and  hand  car.  There  is  no  evi- 
dence tending  to  prove  that  the  back  or  chest 
or  the  body  of  the  deceased  were  hammered. 
All  that  the  evidence  discloses  is  that  his 
legs  and  arms  were  broken  and  his  arms 
bruised.  If  we  were  to  Indulge  In  probabili- 
ties from  known  facts,  they  tend  to  the  be- 
lief that  the  violence  of  the  Impact  tore  his 
hands  from  the  bar,  and  threw  him  with 
such  force  and  violence  as  to  break  his 
limbs,  and  In  all  probability  Injure  him  Inter- 
nally. His  fatal  injuries,  so  for  as  disclosed 
by  the  evidence,  were  received  when  the  en- 
gine bit  the  hand  car,  and  the  delay  of  the 
engineer  in  stopping  bis  tra'-n  thereafter  did 
not  contribute  to  tne  fatal  result  To  have 
stopped  Immediately  after  the  impact  would 
not,  so  far  as  the  evidence  shows,  have 
saved  the  life  of  the  poor  man. 

We  are  compelled  to  hold  that  the  Instruc- 
tion in  the  nature  of  a  demurrer  to  the  evi- 
dence, asked  by  defendant  at  the  close  of 
the  case,  should  have  been  given.  So  hold- 
ing, the  Judgment  of  the  circuit  court  Is  re- 
versed. All  concur. 
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TURNER  t.  SOUTHWEST  MISSOURI  R. 
GO.  et  al. 

{Kansas  City  Court  of  Appeals.  Missouri.  May 
17,  1909.  Rehearing  Denied  Jane  14, 1909.) 

1.  Street  Railroads  ((  99*)  —  Operation  — 
Contributory  Negligence— Driver  of  Ve- 
hicles. 

If  the  driver  knows  that  a  horse  is  likely 
to  become  frightened  at  street  cars,  he  drives  on 
a  street  having  a  car  line  thereon  at  his  own 
risk. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  211;  Dec.  Dig.  g  99.*] 

2.  Appeal  and  Error  ({  1057*)— Harmless 
Error  —  Exclusion  or  Evidence  —  Facts 
Otherwise  Established. 

In  an  action  for  injuries  sustained  by  plain- 
tiff's horse  becoming  frightened  at  a  street  car 
and  running  over  a  dirt  pile  in  the  street,  er- 
ror in  excluding  testimony  that  plaintiff's  horse 
would  shy  at  automobiles  and  motorcycles,  of- 
fered to  show  knowledge  by  plaintiff  that  his 
horse  was  liable  to  become  frightened  at  street 
cars,  was  harmless,  where  defendant  was  allow- 
ed to  prove  that  plaintiff's  horse  was  afraid  of 
and  would  Bhy  at  street  cars. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  H  4194-4199;  Dec  Dig.  g 

3.  Street  Railroads  (g  102*)  —  Injuries — 
Proximate  Cause. 

That  plaintiffs  horse  was  scary  would  not 
prevent  him  from  recovering  for  injuries  caused 
by  its  becoming  frightened  at  a  street  car  and 
running  over  a  dirt  pile  in  the  street,  if  the  neg- 
ligence of  defendant  city  and  the  street  car  com- 
pany proximately  caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  gg  186,  194,  203;  Dec.  Dig. 
i  102.*] 

4.  Evidence  (g  582*)— Testimony  on  Former 
Trial— Manner  of  Proof. 

The  court  stenographer's  notes  are  the  best 
evidence  of  what  a  witness  testified  to  at  a  for- 
mer trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2420;  Dec.  Dig.  g  582.*] 

6.  Municipal  Corporations  (g  822*)— Torts 
—Defects  in  Streets— Actions— Instruc- 
tions—Applicability  to  Case. 

In  an  action  against  a  city  and  a  street 
railroad  company  for  injuries  caused  by  plain- 
tiff's cart  striking  a  dirt  pile  in  the  street  and 
turning  over  on  him  after  his  horse  had  become 
frightened  at  a  street  car,  an  instruction  that 
if  the  company's  servants  in  paving  the  street 
deposited  dirt  in  such  quantities  as  to  render 
travel  dangerous,  and  negligently  permitted  it 
to  remain  after  it  could  have  been  removed  by 
ordinary  care,  and  the  city  had  notice  of  the 
presence  of  the  dirt  in  time  to  have  removed  it, 
or  might  have  known  thereof  by  ordinary  care, 
and,  while  plaintiff  was  exercising  ordinary 
care,  his  horse  became  frightened  at  a  noise 
made  by  one  of  defendant's  cars  and  ran  the 
cart  against  the  dirt,  throwing  plaintiff  out  and 
injuring  him,  he  could  recover,  and  it  was  no 
defense  that  the  part  of  the  street  north  of  the 
dirt  pile  was  unobstructed,  in  effect  required  the 
plaintiff  to  negative  defenses  that  the  dirt  was 
removed  within  a  reasonable  time,  or  that  de- 
fendants did  not  have  a  reasonable  time  to  re- 
move it  before  the  accident,  or  as  to  whether 
there  was  room  for  plaintiff  to  pass  had  be  used 
reasonable  care,  or  as  to  whether  plaintiff's  In- 
jury was  caused  by  his  own  negligence  in  driv- 
ing too  fast,  combined  with  the  fright  of  the 
horse,  and  covered  every  material  matter  which 
plaintiff  was  required  to  prove  In  order  to  re- 


[Ed.  Note.— For  other  cases,,  see  Trial,  Cent. 
Dig.  ■  ' 


cover,  and  hence  was  not  erroneous  as  failing 
to  submit  material  issues. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  822.*] 

6.  Trial  (g  253*)  —  Instructions  —  Instruc- 
tions Excluding  Issues— Defenses. 

Plaintiff  was  not  required  to  mention  in  his 
instructions  matters  of  defense,  and  an  instruc- 
tion which  stated  every  material  fact  which 
plaintiff  was  bound  to  prove  in  order  to  recov- 
er-was  sufficient;  the  defenses  being  submitted 
by  defendants'  Instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  613;  Dec.  Dig.  g  253.*] 

7.  Trial  (g  217.*)— Instructions— Necessity. 

The  court  was  not  bound  to  admonish  the 
jury  to  do  justice  and  not  to  consider  the  cor- 
porate character  of  defendants,  after  having 
stated  in  other  instructions  all  that  was  neces- 
sary for  its  guidance. 

I.  Note. — For  other  = 
g  483;  Dec.  Dig.  |  217.*] 

8.  Municipal  Corporations  (g  755*)— Torts 
—Defects  in  Streets— Duty  of  City. 

Cities  must  keep  their  streets  in  a  reason- 
ably safe  condition  for  use  by  the  traveling  pub- 
lic, and  are  liable  for  injuries  resulting  from 
their  failure  to  do  so  to  travelers  thereon  who 
are  themselves  exercising  due  care. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1587-1590;  Dec 
Dig.  g  755.*] 

9.  Municipal  Corporations  (g  800*)  —  De- 
fects in  Streets— Cause  of  Accident1 — 
Negligence  Concurring  with  Other 
Cause. 

Though  plaintiff  would  not  have  been  injur- 
ed by  his  cart  running  over  a  pile  of  dirt  in  the 
street  if  his  horse  had  not  become  frightened  at 
a  street  car,  if  the  accident  would  not  have  oc- 
curred had  the  dirt  not  been  in  the  street,  plain- 
tiff was  entitled  to  recover  for  his  injuries, 
though  there  was  room  for  a  vehicle  driven  with 
ordinary  care  to  have  avoided  the  dirt  pile  if 
the  horse  had  not  become  frightened. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  gg  1666-1671;  Dec 
Dig.  g  800  *j 

Appeal  from  Circuit  Court,  Jasper  County; 
Hugh  Dabba,  Judge. 

Action  by  W.  A.  Turner  against  the  South- 
west Missouri  Railroad  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

McReynolds  &  Halliburton,  for  appellant 
Southwest  Missouri  R.  Co.  Roy  A.  Hocken- 
smith  and  J.  D.  Harris,  for  appellant  City  of 
Carthage.  Thomas  Hackney,  J.  H.  Bailey, 
and  Howard  Gray,  for  respondent 

BROADDUS,  P.  J.  This  Is  a  suit  for  dam- 
ages because  of  defendants'  negligence.  The 
defendant  city  granted  a  charter  to  its  co- 
defendant  railroad  company  to  lay  down  a 
line  of  railroad  over  which  to  operate  its 
cars  on  Fourth  street  between  Main  and 
Grant  streets,  and  on  Grant  street  north  to 
Third  street,  and  west  on  Third  to  Main 
street,  and  south  on  Main  street  to  the 
southern  boundary  of  the  city.  At  the  times 
herein  mentioned,  the  defendant  railroad 
company  had  built  its  line  of  railroad  and 
was  operating  its  cars  over  said  streets  by 


•For  other  cases  see  aarne  topic  and  section  NUMBER  In  Dec.  a  Am.  Digs.  1*07  to  data,  *  Reporter  Indexes 
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the  use  of  electricity.  The  company,  In  do- 
ing work  in  and  about  its  tracks,  dug  up  the 
earth  at  the  Intersection  of  Main  and  Fourth 
streets  and  piled  it  up  near  the  east  line  of 
Main  street  and  near  the  southwest  corner 
of  the  public  square.  Plaintiff's  evidence  is 
to  the  effect:  That  the  pile  of  dirt  had  re- 
mained on  said  street  for  several  weeks 
prior  to  the  29th  day  of  January;  that  It  was 
from  15  to  30  Inches  In  height;  that  Main 
street  was  81  feet  6  Inches  wide  between  the 
curblngs;  that  the  track  of  defendant  was 
laid  about  the  middle  of  the  street;  that  it 
turns  east  from  Main  onto  Fourth  street  at 
the  southwest  corner  of  the  square  and 
makes  a  loop  around  the  square  and  Inter- 
sects with  South  Main  street  again  at  the 
southwest  corner  of  the  square;  that  In 
making  the  turn  off  of  Main  street  to  Fourth 
street  the  track  comes  within  2  feet  of  the 
curb  at  the  southeast  corner  of  the  cross- 
street;  that  the  cars  bound  for  Galena,  after 
making  the  circuit  of  the  square,  were  usual- 
ly stopped  In  front  of  the  business  house  of 
Holbrook,  the  car  projecting  slightly  south 
of  the  north  line  of  Fourth  street;  that  said 
pile  of  earth  on  Fourth  street  was  within 
about  8  feet  of  the  east  line  of  Main  street 
and  extended  about  6  feet  onto  Fourth  street 
from  the  curb;  that  on  said  29th  day  of 
January,  at  about  6  o'clock  p.  m.,  the  plain- 
tiff was  driving  his  horse  attached  to  a  two- 
wheeled  cart  north  on  Main  street;  that,  at 
or  near  the  time  he  reached  the  point  where 
he  Intended  to  turn  to  the  right  for  the  pur- 
pose of  going  to  his  place  of  business,  the 
noise  of  the  escape  of  air  from  one  of  de- 
fendant's cars  standing  on  the  north  side  of 
Fourth  street  caused  the  horse  to  shy  and 
swerve  to  the  south  as  it  turned  east,  where- 
by the  right  wheel  of  the  cart  ran  over  the 
pile  of  dirt,  which  capsized  the  cart  and 
threw  the  plaintiff  out;  that  plaintiff's  horse 
at  the  time  he  approached  the  place  men- 
tioned was  in  a  trot ;  that  before  he  reached 
it  he  slowed  down;  that  after  plaintiff  fell 
the  cart  turned  over  upon  him;  that  plaintiff 
was  in  control  of  the  horse  and  was  driving 
in  an  ordinary  and  careful  manner  until  the 
car  made  the  noise  by  escaping  air;  and  that 
the  horse  was  kind  and  easily  controlled. 
The  plaintiff  received  a  severe  injury  by  his 
fall.  There  were  no  lights  or  guards  placed 
around  the  pile  of  dirt  to  warn  travelers  of 
its  existence.  Defendants'  evidence  tends 
to  show:  That  all  the  dirt  piled  upon  the 
street  prior  to  the  28th  day  of  January  had 
been  removed;  that  there  was  sufficient  room 
between  the  pile  of  dirt  and  the  curb  for 
vehicles  to  pass  in  safety;  that  plaintiff  was 
driving  at  a  rapid  gait;  that  there  was  suffi- 
cient light  to  enable  a  traveler  to  see  the 
pile  of  dirt;  that,  although  plaintiff's  horse 
usually  was  gentle,  It  had  a  habit  of  shying, 
and  shied  at  street  cars;  that  plaintiff  lost 
control  of  htm,  which  caused  him  to  run 
upon  the  pile  of  dirt;  that  after  passing 
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over  the  pile  of  dirt  nothing  happened  until 
the  horse  struck  a  stone  crosswalk  In  the 
street,  when  he  slipped  and  fell,  turning  the 
cart  over,  and  throwing  plaintiff  out  Plain- 
tiff recovered  Judgment  for  $4,000,  from 
which  defendants  appealed. 

In  the  trial  of  the  case,  the  court  excluded 
evidence  offered  by  defendants  to  prove  that 
plaintiff's  horse  was  afraid  of  and  shied 
at  automobiles  and  motorcycles.  The  testi- 
mony was  offered  to  show  knowledge  on  the 
part  of  plaintiff  that  his  horse  was  likely 
to  scare  at  a  street  car  and  run;  and  that. 
If  such  was  the  fact  and  known  to  plaintiff, 
he  drove  his  horse  on  a  street  with  a  car 
line  at  his  own  risk.  If  the  driver  of  a 
horse  knows  his  horse  Is  liable  to  become 
frightened  at  street  cars  and  to  run  away, 
and  with  such  knowledge  drives  him  on  a 
street  with  a  car  line  on  it,  he  does  so  at 
his  own  risk.  Oates  v.  Metropolitan  St  Ry. 
Co.,  108  Mo.,  loc  dt  547,  68  S.  W.  906,  58  L. 
R.  A.  447.  But  we  cannot  see  how  the  de- 
fendants were  prejudiced  by  the  exclusion 
of  this  evidence,  as  they  were  allowed  to 
prove  that  the  horse  was  afraid  of  and  shied 
at  street  cars.  The  fact  that  plaintiff's 
horse  was  scary  would  not  prevent  his  right 
to  recover,  provided  the  defendants'  negli- 
gence was  the  producing  cause  of  the  injury. 
Vogelgesang  v.  St  Louis,  139  Mo.  127,  40 
S.  W:  653,  and  cases  cited. 

Defendants  offered  to  prove  by  a  witness 
the  evidence  of  plaintiff  on  a  former  trial  of 
the  case.  As  his  testimony  was  taken  down 
by  a  stenographer,  and  the  notes  shown  to 
be  still  in  existence,  and  defendants  not  be- 
ing able  to  show  diligence  in  an  effort  to  ob- 
tain a  copy  of  such  notes,  the  court  excluded 
the  testimony  of  the  witness.  This  action 
of  the  court  Is  urged  as  error,  and  the  claim 
is  made  that  the  stenographer's  notes  are 
not  the  best  evidence  of  what  the  plaintiff 
testified  to  at  said  trial,  and  that  It  was  so 
held  in  Padgltt  v.  Railroad  Co.,  159  Mo.  143, 
60  S.  W.  121,  52  L.  R.  A.  854,  81  Am.  St  Rep. 
347.  We  think  the  decision,  when  properly 
construed,  does  not  so  hold.  We  endeavored 
to  show  In  Estes  v.  Railway  Co.,  Ill  Mo. 
App.  1,  85  S.  W.  909,  that  the  Padgltt  case 
was  not  In  conflict  with  the  decision  in 
Bradley  v.  Splckardsvllle,  90  Mo.  App.  416, 
which  holds  that  the  notes  of  the  stenog- 
rapher are  the  best  evidence  of  what  a  wit- 
ness testified  to  at  a  former  trial.  It  re- 
quires no  argument  to  support  the  view  that 
the  statements  of  a  witness  taken  down  in 
writing  at  the  time  by  a  skillful  official  un- 
der oath  are  more  reliable  for  accuracy  than 
the  recollection  of  a  witness,  and  especially 
so  after  a  long  lapse  of  time.  It  Is  true,  as 
contended  by  defendant  that  the  notes  of 
an  official  stenographer  are  not  Infallible,  but 
that  is  no  reason  why  they  should  not  be 
accepted  in  preference  to  that  which  in  all 
Instances  Is  much  more  fallible. 

Instruction  No.  1,  given  at  the  instance 
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of  plaintiff,  is  criticised  on  the  ground  that, 
while  it  purports  to  cover  the  whole  case 
upon  which  to  predicate  a  verdict,  it  omits 
to  include  material  questions  presented  by 
the  pleadings  and  evidence.  Said  instruc- 
tion is  as  follows:  "The  court  instructs  the 
jury  that  if  they  find  from  a  preponderance 
or  greater  weight  of  the  evidence  that  the 
agents  or  servants  of  the  defendant  South- 
west Missouri  Railroad  Company,  in  relay- 
ing and  paving  its  tracks  on  Main  street  or 
on  Fourth  street  near  the  southwest  corner 
of  the  public  square  in  Carthage,  Mo.,  de- 
posited dirt  or  gravel  in  Fourth  street  near 
the  southwest  corner  of  Fourth  street  and 
Main  street,  at  tbe  point  mentioned  by  the 
witnesses,  in  such  quantity  as  to  render  trav- 
el on  said  street  at  said  point  unsafe  and 
dangerous,  and  negligently  permitted  the 
same  to  remain  in  said  street  after  the  same 
could  have  been  removed  by  the  said  rail- 
road company,  by  the  exercise  of  ordinary 
care;  and  if  you  further  find  from  the  evi- 
dence that  the  defendant  the  city  of  Carth- 
age bad  notice  of  the  existence  of  said  dirt 
or  gravel  and  of  the  dangerous  condition  in 
which  the  said  railroad  company  had  left 
said  street  at  said  point  in  time  to  have  re- 
moved the  same,  or  might  have  so  known  by 
the  exercise  of  ordinary  care,  and  that  on 
the  evening  of  January  29,  1907,  while  trav- 
eling east  from  Main  street  on  Fourth  street, 
and  in  the  exercise  of  ordinary  care  in  driv- 
ing, plaintiff's  horse  became  frightened  by 
a  noise  made  by  air  escaping  from  a  car  of 
the  defendant  railroad  company,  and  ran 
the  vehicle  in  which  the  plaintiff  was  riding 
onto  and  against  said  pile  of  dirt  or  gravel, 
and  plaintiff  was  thereby  thrown  from  the 
vehicle,  and  his  leg  was  thereby  broken  and 
injured — you  will  find  a  verdict  in  favor  of 
the  plaintiff  and  against  both  defendants, 
and  under  such  circumstances  it  is  no  de- 
fense that  the  portion  of  Fourth  street  north 
of  said  obstruction  was  in  a  good  condition 
for  travel  and  was  unobstructed."  The  omis- 
sion consists  in  not  calling  the  attention  of 
tbe  jury  to  defendants'  side  of  the  case, 
which  was  supported  by  evidence  that  the 
dirt  was  removed  from  time  to  time  within 
a  reasonable  time  after  it  was  dug  up  In  the 
progress  of  the  work;  or  that,  considering 
the  conditions  and  character  of  the  weather, 
defendants  had  not  had  reasonable  time  to 
remove  the  dirt  before  the  plaintiff's  in- 
jury; in  omitting  to  submit  to  the  jury  the 
question  whether  there  was  ample  room  in 
tbe  street  for  the  passage  of  plaintiffs  ve- 
hicle, bad  he  used  reasonable  care;  and  in 
omitting  to  submit  to  the  jury  the  question 
whether  plaintiff's  injury  was  the  result  of 
his  own  negligence  in  driving  his  horse  at 
a  rapid  gait,  combined  with  the  fright  of 
said  horse.  It  seems  to  us  that  the  instruc- 
tion, in  effect,  negatives  all  the  matters  In- 
dicated, and  that  it  comprehends  and  calls 
to  the  attention  of  the  jury  every  material 


matter  which  the  plaintiff  should  prove  to 
entitle  him  to  a  verdict;  and,  further,  we 
are  of  the  opinion  that  all  tbe  so-called  omis- 
sions are  purely  matters  of  defense  and  such, 
the  instruction  of  plaintiff  was  not  required 
to  mention.  The  court  in  instructions  given 
at  the  instance  of  defendant  submitted  them 
as  special  matters  of  defense. 

The  criticisms  on  instructions  No.  2  and 
No.  8,  given  for  plaintiff,  we  consider  as  en- 
tirely without  any  substantial  basis. 

Tbe  court  gave  IS  instructions  asked  by 
defendant  and  refused  10.  It  Is  true  some 
of  those  given  were  modified  by  the  court, 
but  we  think  properly.  It  seems  that  a  party 
to  any  ordinary  suit  ought  to  be  satisfied 
with  a  less  number  of  instructions  than  13. 
The  defendants  in  this  case  nearly  exhausted 
the  alphabet  In  order  to  identify  their  in- 
structions, and  seriously  contend  that  it 
was  an  error  of  tbe  court  in  refusing  to  give 
10.  This  Instruction  cannot  be  said  to  con- 
tain any  element  of  vice,  and  could  nave 
worked  no  prejudice  to  the  plaintiff;  but, 
as  It  was  mostly  an  admonition  to  the  jury 
to  perform  Its  duty  as  such  fairly  and  with- 
out prejudice  and  to  do  equal  justice,  look- 
ing only  to  the  law  and  the  evidence,  with- 
out taking  into  consideration  that  an  individ- 
ual was  on  one  side  and  two  corporations 
on  tbe  other  side,  the  court  was  not  bound 
to  give  it,  after  having  given  to  the  jury  in 
other  instructions  all  that  was  necessary  for 
its-  guidance.  It  is  true  the  courts  have  said 
It  is  proper  for  the  court  to  warn  jurors  to 
beware  of  giving  to  a  private  Individual 
greater  consideration  than  to  a  corporation 
in  making  up  its  verdict,  but  it  is  not  held 
that  such  warning  is  indispensable. 

Notwithstanding  there  may  have  been  room 
enough  for  a  vehicle  driven  with  ordinary 
care  to  have  avoided  the  pile  of  dirt  in  the 
street,  still  plaintiff  was  entitled  to  recover 
under  the  evidence.  "It  Is  the  well-settled 
law  of  this  state  that  it  is  the  duty  of  cities 
to  keep  their  streets  in  a  reasonably  safe 
condition  for  the  use  of  the  traveling  public, 
and  for  a  failure  to  perform  that  duty  they 
are  held  to  be  liable  to  persons  traveling 
thereon  in  the  exercise  of  due  care."  Fockler 
v.  Kansas  City,  04  Mo.  App.  464,  68  S.  W. 
863,  and  cases  cited.  In  Hull  v.  City  of 
Kansas,  54  Mo.  598,  14  Am.  Rep.  487,  It  is 
held:  "If  the  driver  of  a  horse  is  in  the 
exercise  of  ordinary  care  and  prudence,  and 
injuries  to  the  animal  are  attributed  to  the 
insufficiency  of  the  street  conspiring  with 
some  accidental  cause,  the  municipality  is 
liable  in  damages."  In  Basse tt  v.  City  of 
St  Joseph,  68  Ma  290,  14  Am.  Rep.  446. 
the  facts  were  that  the  plaintiff,  in  attempt- 
ing to  pass  along  the  sidewalk  connected 
with  the  public  street  opposite  to  an  exca- 
vation and  between  the  excavation  and  a 
wagon  standing  in  the  street  and  to  which 
there  was  attached  a  pair  of  mules,  was 
kicked  at  by  one  of  the  mules,  and  that  she 
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was  either  kicked  into  the  excavation,  or, 
in  her  effort  to  avoid  the  same,  was  pre- 
cipitated into  the  excavation.  The  court  in 
passing  on  the  case  said:  "It  is  true,  that 
If  it  had  not  been  for  the  attempt  of  the 
mule  to  kick,  the  injury  might  not  have  oc- 
curred, and  it  is  equally  true  that,  if  there 
had  been  no  excavation  at  hand,  the  kicking 
of  the  mule  would  have  been  harmless,"  and 
"that  the  injury  was  partly  the  result  of  ac- 
cident unconnected  with  the  defect  In  the 
street  and,  without  any  fault  on  the  part  of 
the  plaintiff,  would  not  prevent  a  recovery." 
And  so,  in  this  case,  the  injury  would  not 
have  occurred  had  the  horse  not  become 
alarmed  at  the  escaping  air  from  the  car. 
It  Is  equally  true  that.  If  the  pile  of  dirt  had 
not  been  in  the  street,  the  fright  of  the 
horse  would  have  been  harmless.  And  such 
is  the  law  as  held  in  Ballentlne  v.  Kansas 
City,  126  Mo.  App.  130,  103  S.  W.  564,  and 
the  cases  there  referred  to.  Practically  there 
are  only  two  questions  in  the  case,  to  wit, 
whether  plaintiff's  horse  shied  and  dragged 
the  wheel  of  the  wagon  over  the  pile  of  dirt 
and  threw  plaintiff  out,  and  whether  defend- 
ants were  negligent  in  falling  to  remove  sa'd 
pile  of  dirt  in  a  reasonable  time. 

We  believe  we  have  discussed  all  the  ma- 
terial questions  raised  on  the  appeal. 

Affirmed.    All  concur. 


SCOTT  t.  METROPOLITAN  ST.  RY.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  31,  1909.    Rehenring  Denied 
June  14,  1909.) 

1.  Cabbiebs  (I  828*)— Passengers— Injuries 

— CONTRIBUTORY  NEGLIGENCE. 

Where,  though  plaintiff  knew  that  the 
tracks  where  be  attempted  to  board  a  street 
car  ran  close  together  so  that  the  bumpers  of 
passing  cars  sometimes  touched,  be  also  knew 
that  it  was  defendant's  practice  to  avoid  hav- 
ing cars  pass  at  that  point,  and  the  place  where 
he  attempted  to  board  the  car  wag  provided  by 
defendant  for  taking  on  passengers,  he  could  as- 
sume that  there  was  no  danger  from  passing 
cars  on  the  other  track  and  was  not  bound  to 
watch  a  car  on  the  other  track  on  the  other 
side  of  the  cross-street  to  see  if  it  was  going 
to  pass  the  car  he  was  boarding. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1367;  Dec.  Dig.  §  32a*] 

2.  Cabbiebs  (I  347*)— Passengers  — Injuries 
—  Contributory  Negligence  —  Acts  in 
Emergencies. 

Where  plaintiff,  who  was  attempting  to 
board  a  street  car  platform  which  was  crowd- 
ed, at  a  point  where  the  double  tracks  came 
close  together,  bad  not  entirely  gotten  on  the 
platform  when  be  saw  a  car  approaching  on 
the  other  trade  some  16  or  20  feet  away,  plain- 
til  was  not  negligent  per  se  in  signaling  the 
motorman  to  stop  the  other  car,  instead  of 
jumping  off  the  car  he  was  on,  if  one  in  the 
exercise  of  ordinary  care  might  have  adopted 
the  same  course  In  the  emergency. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1402;  Dec-  Dig.  |  347.*] 


3.  Negligence  ({  72*)— Contributory  Neg- 
ligence—Acts in  Emeroency. 

Where  one  is  placed  in  a  position  of  danger 
without  his  own  negligence,  the  same  degree  of 
discrimination  is  not  required  of  him  in  extri- 
cating himself  therefrom  as  If  he  had  sufficient 
time  to  deliberate  on  the  safest  course  in  tb* 
emergency. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ff  99,  100 ;  Dec.  Dig.  |  72.*J 

4.  Carriers  (|  347*)— Passengers— Injuries 
-^Jury  Question— Contributory  Negli- 
gence. 

In  an  action  for  personal  injuries  sustain- 
ed while  attempting  to  board  the  platform  of 
a  crowded  street  car  by  being  caught  between 
the  car  and  a  passing  car  on  another  track, 
whether  plaintiff  was  negligent  in  attempting 
to  board  the  crowded  platform  under  the  cir- 
cumstances held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1402;  Dec.  Dig.  |  347.*] 

5.  Carriers  (|  305*)— Passengers— Injuries 

—Proximate  Cause. 

Where  plaintiff  was  injured  while  attempt- 
ing to  board  a  crowded  street  car  at  a  point 
where  the  tracks  ran  so  close  together  that 
passing  cars  sometimes  touched,  by  bring  caught 
between  the  car  and  a  car  on  the  other  track, 
the  proximity  of  the  tracks  was  the  proximate 
cause  of  plaintiff's  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1245;  Djc.  Dig.  |  303.*1 

6.  Damages  (f  216*)— Personal  Injuries- 
Instructions. 

In  a  personal  injury  action  against  a  street 
car  company,  the  court  instructed  that  in 
awarding  damages,  on  finding  for  plaintiff,  the 
jury  could  consider  the  physical  pain  or  men- 
tal anguish  suffered,  the  time  plaintiff  lost 
from  his  work,  if  any,  because  of  bis  injuries, 
and  allow  him  a  reasonable  amount  therefor, 
not  to  exceed  the  amount  alleged,  and  if  the 
jury  believed  with  reasonable  certainty  that  his 
injuries  were  permanent,  or  that  he  would  in 
the  future  suffer  pain  or  mental  anguish  there- 
from, that  fact  could  be  considered,  and  plain- 
tiff should  be  allowed  in  all  such  reasonable 
amount  as  would  fairly  compensate  him  for 
his  injuries,  not  to  exceed  the  amount  alleged. 
Held,  that  the  instruction  sufficiently  defined 
the  issues  as  to  damages  and  properly  stated  the 
facts  bearing  thereon. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  it  548-555 ;  Dec.  Dig.  |  216.*] 

7.  Damages  (f  210*)— Instructions— Separ- 
ate Instructions— Propriety. 

In  an  action  for  personal  injuries,  plain- 
tiff may  submit  the  question  of  damages  in  a 
separate  instruction. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  537 ;  Dec.  Dig.  I  210.*] 

8.  Carriers  (|  814*)— Passengers— Injuries 
—Pleading — Relation  of  Passenger. 

In  a  passenger's  injury  action,  plaintiff 
must  allege  that  he  was  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1275 ;  Dec.  Dig.  |  314.*] 

9.  Carriers  (|  238*)— The  Relation— Who 
Are  Passengers. 

If  plaintiff  got  upon  the  platform  of  a 
street  car  when  it  had  stopped  to  allow  passen- 
gers to  get  aboard,  with  the  intention  of  tak- 
ing passage  thereon,  he  was  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  973 ;  Dec  Dig.  f  238.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  B.  Lk  McCune,  Judge. 
Action  by  Kearman  M.  Scott  against  the 
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Metropolitan  Street  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  H.  Lucas  and  Ben  T.  Hardin,  for  ap- 
pellant  Henry  J.  Latshaw,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  to  re- 
cover damages  for  injuries  alleged  to  have 
been  received  by  plaintiff  through  the  negli- 
gence of  defendant  on  the  19th  day  of  No- 
vember, 1906,  at  about  5:30  o'clock  p.  m.  at 
the  intersection  of  Twelfth  and  Walnut 
streets  In  Kansas  City.  Twelfth  street  runs 
east  and  west  Walnut  street  runs  north 
and  south.  They  cross  each  other  at  right 
angles,  and  In  each  defendant  has  double 
tracks  of  Its  electric  railway.  At  the  Inter- 
section of  the  two  streets  Is  a  point  for  let- 
ting off,  taking  on  or  transferring  passen- 
gers. As  a  precaution  for  safety,  the  cars 
going  in  any  direction  stop  on  reaching  the 
crossing  before  passing  over  It  Prior  to  the 
time  mentioned,  the  defendant  bad  operated 
its  cars  on  Twelfth  street  by  cable.  For  the 
purpose  of  letting  go  tbe  cable  of  the  cable 
cars,  the  track  had  a  Jog  or  kink  in  it  Just 
west  of  Walnut  street  which  had  the  effect 
of  lessening  the  distance  between  the  two 
tracks,  thus  leaving  a  space  between  passing 
cars  of  about  six  inches.  This  jog  had  the 
effect  also  of  causing  cars  to  wabble  so  that 
the  bumpers  of  passing  cars  sometimes  struck 
each  other.  The  car  in  use  at  the  time  we 
speak  of  was  an  old-fashioned  car  with  an 
entrance  or  exit  at  each  end,  one  on  the  out- 
side of  the  track,  and  the  other  on  the  In- 
side or  next  to  tbe  other  track.  The  plain- 
tiff was  Intending  to  take  passage  on  an  east- 
bound  car  on  Twelfth  street  at  said  crossing, 
and  when  the  car  stopped  on  the  west  side 
of  the  Walnut  street  tracks  passengers  were 
getting  off  and  on  the  car,  and,  seeing  that 
the  outside  entrance  and  platform  were 
crowded  with  passengers,  he  concluded  he 
would  go  around  and  get  on  at  the  east  end 
of  the  car  between  the  two  tracks.  When  he 
got  there,  he  found  it  was  also  crowded  with 
passengers.  Still  he  succeeded  in  getting  on- 
to the  steps  and  into  the  vestibule  of  the  car, 
but  passengers  In  their  endeavor  to  alight 
crowded  him  out  and  down  onto  the  ground. 
About  this  time  a  west-bound  car  was  stand- 
ing on  the  north  track  east  of  the  crossing. 
Plaintiff,  holding  to  tbe  car,  attempted  to  get 
back  to  his  former  position  on  the  car  upon 
tbe  platform,  but  other  passengers  had  got 
before  him  and  forced  him  down,  and  he  was 
therefore  unable  to  get  entirely  back  upon 
the  platform.  While  he  was  In  this  position 
and  unable  to  get  farther  into  the  car,  the 
motorman  on  the  west-bound  car  started  it 
over  the  crossing.  The  plaintiff  saw  it  when 
it  was  15  or  20  feet  away,  and,  realizing  his 
peril,  motioned  the  motorman  to  stop,  and 
other  passengers,  seeing  plaintiff's  danger, 
cried  out  to  the  motorman  to  stop;  but  the 


motorman,  heedless  of  this  warnings.  If  he 
saw  or  heard  them,  or  not  understanding 
their  purport  failed  to  stop  bis  car,  and 
plaintiff  was  caught  between  the  two  cars 
and  severely  injured.  Plaintiff  was  familiar 
with  the  conditions  of  the  track  at  tbe  point 
In  Issue,  but  at  the  same  time  he  was  famil- 
iar with  the  practice  of  defendant  not  to  al- 
low the  cars  to  pass  one  another  there.  The 
plaintiff  did  not  see  the  approach  of  the  west- 
bound car  until  he  was  making  tbe  second 
effort  to  get  upon  the  car.  The  west-bound 
car  was  moving  slowly  and  stopped  within 
the  distance  of  five  or  six  feet  after  plaintiff 
was  caught  between  the  two  cars.  Plaintiff 
testified  on  cross-examination  that  the  car  be 
tried  to  board  was  packed,  and  that  he  saw 
It  was  impossible  to  get  on  at  the  rear  end. 
After  he  got  around  to  the  other  end  of  the 
car,  notwithstanding  tbe  platform  was  crowd- 
ed, he  thought  he  could  get  on,  as  he  saw 
persons  getting  off.  There  were  several 
grounds  of  negligence  alleged  in  tbe  petition, 
but  the  Issue  was  narrowed  to  the  allegation 
of  negligence  on  the  part  of  defendant  in 
maintaining  its  tracks  in  a  dangerous  prox- 
imity to  each  other.  The  plaintiff  recovered, 
and  defendant  appealed. 

At  tbe  close  of  plaintiff's  evidence,  defend- 
ant tendered  a  demurrer  which  tbe  court 
overruled.  It  Is  insisted  by  defendant  that 
the  court  committed  error  in  refusing  its  de- 
murrer, because  plaintiff's  own  testimony 
showed  that  he  knew  he  was  going  into  a  po- 
sition of  peril,  and  that  he  made  no  effort  to 
extricate  himself  from  such  position.  Plain- 
tiff admitted  his  familiarity  with  the  condi- 
tion of  the  tracks  at  the  place  where  he  re- 
ceived his  injury  and  must  have  known  that 
If  a  car  should  pass  while  he  was  making  his 
second  effort  to  get  upon  the  platform,  he 
was  exposed  to  danger  from  his  position  on 
the  steps  outside  of  the  vestibule;  but  not- 
withstanding such  must  be  conceded,  at  the 
same  time,  in  measuring  the  extent  of  his 
culpability,  we  must  take  Into  consideration 
also  tbe  further  established  fact  that  he  was 
familiar  with  the  practice  of  defendant  to 
avoid  having  Its  cars  pass  each  other  at  this 
particular  point  and  we  must  take  into  con- 
sideration the  further  fact  that  he  was  at  a 
place  where  he  had  the  right  to  be,  as  It  was 
a  place  provided  by  the  defendant  for  the 
taking  on  and  letting  off  of  passengers.  He 
had  tbe  right  under  such  conditions,  to  as- 
sume that  there  wbb  no  danger  to  be  appre- 
hended from  a  passing  car  going  west  It  is 
true,  if  be  bad  looked,  he  could  have  seen 
that  a  car  was  approaching  from  the  east; 
but  at  tbe  same  time  he  was  not  bound  to 
watch  for  It  to  continue  Its  passage  over  the 
crossing  while  the  car  which  he  was  board- 
ing had  not  first  passed  over  before  meeting 
the  other  as  was  tbe  practice.  He  bad  the 
right  to  presume  that  defendants  would  do 
their  duty  in  that  respect  Percell  v.  Rail- 
road, 126  Mo;  App.  43,  103  S.  W.  115. 
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Bat  it  Is  contended  that,  plaintiff  knowing 
of  impending  danger,  It  was  his  duty  to  make 
the  proper  effort  to  avoid  It,  which  he  could 
hare  done  in  an  Instant  by  making  two  steps 
northward,  which  would  have  placed  him  out 
of  danger.  Plaintiff  was  on  the  steps  of  the 
car  when  he  saw  the  west-bound  one  ap- 
proaching at  a  distance  of  15  or  20  feet,  and 
it  was  possible  for  him  to  have  quit  his  po- 
sition and  crossed  the  north  track  to  a  place 
of  safety,  had  he  been  diligent,  and,  if  there 
had  been  no  other  apparent  means  of  avoid- 
ing danger,  he  should  have  done  so  in  the  ex- 
ercise of  reasonable  care;  but  he  had  also 
another  apparent  means  of  escape  from  Im- 
pending danger,  and  of  which  he  availed  him- 
self, and  that  was  to  signal  the  motorman  to 
stop  his  car.  Under  the  circumstances,  he 
had  the  right  to  suppose  that,  as  he  was  in 
plain  view  of  the  motorman,  the  latter  would 
In  all  probability  see  bis  signal  and  stop  the 
car  In  time  to  avoid  Injuring  him.  In  con- 
sidering what  a  person  in  his  situation 
should  have  done,  we  must  make  due  allow- 
ance for  his  action,  and,  if  the  result  showed 
that  his  safest  course  would  have  been  to 
have  abandoned  his  position  and  fled  across 
the  north  track  for  safety,  still,  if  his  action 
at  the  time  was  consistent  with  that  which 
a  person  in  the  exercise  of  reasonable  care 
might  on  the  spur  of  the  moment  also  have 
adopted,  be  was  not  guilty  per  se.  of  negli- 
gence. On  such  occasions,  it  will  not  do  to 
require  the  same  degree  of  discrimination 
that  should  be  applied  where  there  Is  suffi- 
cient time  for  deliberation  in  which  to  pur- 
sue the  safest  course  of  action.  And  further- 
more we  believe,  under  the  evidence,  that  the 
plaintiff  was  not  guilty  of  negligence  as  a 
question  of  law  in  attempting  to  get  on  a 
crowded  car.  It  is  common  knowledge  that 
hundreds  of  persons  do  this  every  day  in  the 
year  with  the  permission  and,  we  might  say, 
at  the  invitation,  of  defendant.  It  might  be 
that  a  person  should  be  chargeable  with  neg- 
ligence If  he  attempts  to  board  a  car  so 
crowded  as  not  to  admit  of  his  entrance.  It 
is  true  that  the  car  on  this  occasion  was 
crowded  apparently  to  its  full  capacity,  yet 
the  defendant  acted  upon  the  supposition 
that  when  he  saw  persons  alighting  from  it 
sufficient  room  was  left  for  himself.  It  was 
therefore  a  question  of  fact,  and  not  a  ques- 
tion of  law,  whether  plaintiff's  act  was  or 
was  not  negligent.  It  is  insisted,  however, 
that  the  condition  of  the  tracks  was  not  the 
proximate  cause  of  plaintiff's  injury,  but  we 
think  it  was.  Had  it  not  been  for  the  prox- 
imity of  the  tracks,  the  injury  would  not 
have  occurred.  Hull  v.  City  of  Kansas,  54 
Mo.  508,  14  Am.  Rep.  487;  Bassett  v.  City  of 
St  Joseph,  63  Mo.  290, 14  Am.  Rep.  448 ;  Bal- 
lentlne  v.  Kansas  City,  126  Mo.  App.  130, 
103  a  W.  564;  Turner  v.  Railroad  (Mo. 
App.;  not  yet  officially  reported)  120  S. 
W.  128. 

Objection  is  made  to  instruction  No.  1, 


given  for  plaintiff.  It  is  as  follows:  The 
court  Instructs  the  jury  that,  if  you  find  for 
plaintiff,  then,  in  determining  the  amount  of 
your  verdict,  you  may  take  into  consideration 
ail  physical  pain  or  mental  anguish.  If  any, 
which  plaintiff  suffered  on  account  of  the 
injuries,  if  any,  which  the  evidence  shows 
plaintiff  received  on  November  19,  1906,  at 
about  5:30  o'clock  p.  m.  thereof,  by  being 
struck  by  one  of  defendant's  west-bound 
electric  cars,  at  the  corner  of  Twelfth  and 
Walnut  streets  in  Kansas  City,  Mo. ;  and  if 
you  further  find  and  believe  from  the  evi- 
dence that  plaintiff  has  been  forced  to  lose 
time  from  his  means  of  livelihood  on  ac- 
count of  said  injuries.  If  any,  then  you  may 
also  take  that  fact  into  consideration,  and 
allow  him  therefor  such  a  reasonable  amount, 
not  to  exceed  1300,  as  you  may  find  and  be- 
lieve from  the  evidence  would  fairly  com- 
pensate plaintiff  therefor ;  and  If  you  further 
find  and  believe  from  the  evidence  that  said 
Injuries,  if  any,  or  any  of  them,  will,  with 
reasonable  certainty,  be  permanent,  or  that 
plaintiff  will,  with  reasonable  certainty,  in 
the  future  suffer  either  physical  pain  or  men- 
tal anguish  from  said  injuries,  or  any  of 
them,  you  may  also  take  that  fact  Into  con- 
sideration and  allow  him  in  all  such  a  rea- 
sonable amount,  not  to  exceed  $10,000,  as 
you  may  find  and  believe  under  the  evidence 
and  the  instructions  of  the  court  would  fair- 
ly and  justly  compensate  him  therefor."  One 
of  the  objections  is  that  it  does  not  define 
the  issues  as  to  damages.  Boyd  v.  St  Louis 
Transit  Co.,  108  Mo.  App.  303,  83  S.  W.  287, 
Is  the  only  case  cited  by  defendant  in  sup- 
port of  its  objection  that  seemingly  condemns 
said  instruction.  The  instruction  in  this  case 
tells  the  jury  what  facts  they  must  take 
Into  consideration  in  estimating  plaintiff's 
damages  to  his  person  already  sustained  and 
for  the  future,  if  his  injuries  shall  be  found 
to  be  permanent,  and  to  allow  him  the  rea- 
sonable value  of  his  lost  time.  The  instruc- 
tion in  the  case  cited  leaves  it  entirely  to  the 
discretion  of  the  jury  to  say  what  damages 
It  might  assess,  without  any  limitation  what- 
ever except  as  to  the  amount  The  Instruc- 
tion here  did  not  undertake  to  cover  the 
whole  case,  but  It  covered  the  whole  ground 
in  so  far  as  the  question  of  damages  was 
concerned.  There  is  no  question  but  what  the 
plaintiff  had  the  right  to  submit  the  question 
of  damages  In  a  separate  instruction.  This 
Is  the  usual  practice. 

Instruction  No.  2  is  also  criticised  by  the 
defendant.  There  are  a  number  of  specified 
objections  to  the  instruction  that  are  so  de- 
void of  merit  that  we  will  not  discuss  them, 
but  will  call  attention  to  the  one  seemingly  of 
the  most  Importance;  that  is,  that  it  "tells 
the  jury  that,  if  plaintiff  got  upon  the  plat- 
form of  the  car  with  the  intention  of  be- 
coming a  passenger,  then  he  was  a  passen- 
ger." In  Raming  v.  Railway  Co.,  157  Mo. 
477,  57  S.  W.  268,  it  is  held  that:  "An  alle- 
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gatlon,  In  a  petition  against  a  street  railway 
company  for  damages,  that  plaintiff  boarded 
a  car  with  the  intention  of  becoming  a  pas- 
senger, is  not  equivalent  to  an  allegation  that 
he  Is  a  passenger,  since  the  law  does  not  con- 
cern itself  with  mere  intent  not  evidenced 
by  an  outward  act"  And  so  we  held  in 
Coram  v.  Railroad,  113  Mo.  App.  631,  88  S. 
W.  143.  These  cases  apply  to  a  question  of 
pleading,  and  not  to  evidence.  It  is  held  by 
the  St.  Louis  Court  of  Appeals  that :  "When 
a  signal  is  given  by  one  wishing  to  board  a 
street  car,  or  when  his  attitude  is  such  as  to 
indicate  such  wish,  and  either  Is  seen  and 
recognized  by  the  motorman,  and  In  apparent 
response  he  turns  off  the  power  and  sets  the 
brakes,  in  view  of  the  passenger,  Indicating 
to  him  that  the  car  is  going  to  be  stopped  that 
he  may  get  aboard,  and  he  without  negli- 
gence attempts  to  do  so,  the  contract  of  the 
carrier  and  passenger  is  complete."  Spencer 
v.  St  Louis  Transit  Co.,  Ill  Mo.  App.  653, 
86  S.  W.  593.  And  such  is  the  holding  in 
O'Mara  v.  St  Louis  Transit  Co.,  102  Mo.  App. 
202,  76  S.  W.  680.  In  pleading  It  Is  neces- 
sary to  allege  that  plaintiff  was  a  passenger. 
As  evidence,  certain  acts  of  the  party  contem- 
plating taking  passage  on  a  street  railway 
and  certain  other  acts  upon  the  part  of  the 
motorman  complete  the  contract  for  pas- 
sage between  the  passenger  and  the  carrier. 
The  Jury  was  Instructed  that  if  they  found 
plaintiff  got  upon  the  car  while  the  car  was 
standing  still  for  the  purpose  of  allowing 
passengers  to  get  upon  it,  and  that  he  got 
upon  the  platform  for  the  purpose  and  with 
the  intention  of  becoming  a  passenger,  the 
plaintiff  was  a  passenger.  It  seems  to  us 
that  that  should  be  sufficient  Devoy  v.  St. 
Louis  Transit  Co.,  192  Mo.  197,  91  S.  W.  140. 

Other  objections  are  made  to  the  action 
of  the  court  during  the  trial,  but  we  feel  that 
to  discuss  them  would  lead  to  no  profitable 
result.  Therefore  we  pass  them  over. 

The  cause  Is  affirmed.  All  concur. 


DEY  v.  UNITED  RYS.  CO.  OF  ST.  LOUIS. 

(St.  Louis  Court  of  Appeals.   Missouri.   June  8, 
1909.) 

1.  Street  Railroads  (§  114*)— Personal  In- 
jubies  in  A  Collision— Evidence  or  Mo- 
tobman's  Negligence. 

In  an  action  for  personal  injuries  sustained 
in  a  collision  with  a  street  car,  evidence  held  in- 
sufficient to  show  a  prima  facie  case  of  negli- 
gence on  the  theory  that  the  motorman.  by  ex- 
ercising ordinary  care,  could  have  averted  the 
collision  after  having  seen,  or  by  the  exercise  of 
ordinary  care  have  discovered,  plaintiffs  perilous 
situation. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  gg  239-250;  Dec.  Dig.  f  114.*] 

2.  Street  Railroads  (f  103*)— Personal  In- 
juries in  Collision — Negligence  or  Mo- 
torman—Prima  Facie  Case— Humanitari- 
an Doctrine. 

The  rule,  iu  cases  wherein  the  humanitari- 
an doctrine  is  invoked  to  make  oat  •  prima  fa- 


de case  of  negligence  of  a  motorman  in  respect 
to  a  collision,  proceeds  on  the  theory  that, 
though  the  driver  of  a  vehicle  may,  through  bia 
own  negligence,  expose  himself  to  the  danger  of 
being  run  upon  by  a  car,  yet  if.  the  motorman 
sees  his  exposed  condition  in  time,  or  by  the  ex- 
ercise of  ordinary  care  could  have  discovered 
his  peril  in  time,  to  have  stopped  the  car  or 
avoid  the  injury  by  employing  the  means  at 
hand  for  the  purpose  and  exercising  ordinary 
care  for  the  safety  of  those  on  the  car,  plaintiff 
may  nevertheless  recover,  notwithstanding  his 
prior  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g  219;  Dec  Dig.  i  103.*] 

3.  Negligence  (|  83*)— Nature  or  "Human- 
itarian Doctbine.'' 

The  "humanitarian  doctrine"  proceeds  upon 
the  precepts  of  humanity  and  of  natural  justice, 
to  the  end  that  every  person  shall  exercise  ordi- 
nary care  to  preserve  another  after  seeing  him 
in  peril  or  about  to  be  in  peril,  when  such  in- 
jury may  be  averted  without  injury  to  others. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {115;  Dec.  Dig.  g  83* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4006.] 

4.  Street  Railroads  (g  102*)— Negligence: 
or  Motorman  —  Proximate  Cause  or  In- 
jury. 

A  motorman's  omission  of  care,  after  seeing 
a  person  in  peril  or  about  to  become  imperiled, 
when  such  injury  could  have  been  averted  with- 
out injury  to  others,  is  treated  as  the  proximate 
cause  of  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  gg  186,  194,  203;  Dec.  Dig.  g 
102.*] 

5.  Street*  Railroads  (g  103*)— Neoligence 
or  Motorman— Application  or  Humani- 
tarian Doctrine. 

The  humanitarian  doctrine  may  not  be  in- 
voked in  any  case  unless  it  appears  that  defend- 
ant could  have  prevented  the  injury  after  the 
injured  person  is  either  seen,  or  by  the  exercise 
of  ordinary  care  could  have  been  seen,  either  in 
or  about  to  come  into  a  position  of  peril,  and 
hence  where  it  is  obvious  that  a  motorman  could 
not  have  averted  the  injury  after  the  perilous 
situation  of  the  injured  person  was  revealed,  or 
might  have  been  discovered  by  him  In  the  exer- 
cise of  ordinary  care,  the  doctrine  of  the  last 
clear  chance  does  not  obtain. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  219 ;  Dec.  Dig.  g  103.*] 

6.  Trial  (g  142*)— Sufficiency— Prima  Fa- 
cie Case— Consideration  or  Plaintiff' b 
Testimony. 

In  determining  whether  plaintiffs  testimony 
establishes  a  prima  facie  case,  it  is  the  duty  of 
the  court  to  allow  him  not  only  all  that  he  says 
in  his  own  interest,  but  also  every  reasonably  fa- 
vorable inference  of  fact  deducible  from  bis  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g  337 ;  Dec.  Dig.  g  142.*] 

7.  Street  Railroads  (g  103*)— Negligence  0* 
Motorman— Application  or  Humanitari- 
an Doctrine. 

Where  it  is  obvious  that  a  motorman  could 
not  have  stopped  the  car  or  averted  the  injury 
by  the  exercise  of  ordinary  care,  the  last  clear 
cbflnce  or  humanitarian  doctrine  does  not  ob- 
tain. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  219;  Dec.  Dig.  g  103.*] 

&  Negligence  (g  80*)— Contributory  Neo- 
ligence as  Defense. 

If  an  injured  person's  negligence  concurred 
in,  or  contributed  to,  his  injury,  he  is  not  enti- 
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tW  to  recover,  unless  under  the  last  clear 
chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  84;  Dec  Dig.  f  80.*] 

9.  Strekt  Railroads  (|  1 12*) — Presumption 
as  to  Danger  from  Cab  Tracks  and 
Knowledge  Thereof. 

Car  tracks  are  presumptively  dangerous, 
and  every  intelligent  pereon  who  has  arrived  at 
years  of  discretion  is  presumed  to  know  that 
it  is  dangerous  to  go  thereon  when  can  are 
passing  to  and  fro. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  f  112.*] 

10.  Street  Railboadb  (f  98*)  —  Traveler 
Ckobsiho  Tracks— Dutt  to  Look  and  LIS- 
TEN. 

A  traveler  must  be  vigilant  and  watchful 
for  the  approach  of  cars,  and,  to  this  end,  look 
and  listen  before  going  on  the  tracks,  and,  if  his 
vision  is  obscured,  he  must  be  all  the  more  vigi- 
lant in  listening  for  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {{  204-208;  Dec  Dig.  {  98.*] 

11.  Street  Railroads  (f  99*)  —  Travelers 
Crossing  Tracks— Duty  to  Look  and  Lis- 


The  mere  fact  of  looking  and  listening  is 
not  always  a  performance  of  the  duty  incum- 
bent on  a  traveler,  for  he  must  also  exercise 
care  to  make  such  act  reasonably  effective,  and 
he  must  not  approach  at  such  a  rate  of  speed 
that,  when  he  reaches  a  point  where  be  can  see 
or  hear,  it  is  too  late  to  protect  himself  from  in- 
jury. 

fFM.  Note. — For  other  coses,  see  Street  Rail- 
roads, Cent.  Dig.  H  209-216;  Pec  Dig.  5  99.*] 

12.  Street  Railroads  (§  98*)— Care  Requir- 
ed of  Traveler  Crossing  Track. 

In  crossing  or  attempting  to  cross  street 
railroad  tracks,  a  traveler  should  exercise  or- 
dinary care,  which  is  never  such  unless  it  is 
proportionate  to  the  known  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  U  207-208;  Dec  Dig.  I  9a*] 

13.  Street  Railroads  (J  98*)— Traveler  Ap- 
proaching Track— Dutt  to  Look  and  Lis- 
ten—Care Required  When  Impossible  to 
See  or  Hear. 

To  perform  the  obligation  to  look  and  lis- 
ten for  a  street  car,  it  is  incumbent  on  one  about 
to  cross  the  tracks  to  be  in  a  position  to  avail 
himself  of  the  warning  communicated  by  his 
senses  of  bearing  and  sight,  and,  if  it  is  impos- 
sible to  see  or  hear  the  approaching  car  before 
emerging  from  the  building  line,  it  is  incumbent 
on  him  to  approach  tracks  known  by  him  to  be 
dangerous  in  such  a  manner  as  to  be  able  to 
avoid  a  collision  if  the  car  is  observed  approach- 
ing. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ff  204-208;  Dec  Dig.  |  98.*] 

14.  Negligence  (f  4*)  — Standard  or  Dux 
Care. 

The  standard  which  the  law  sets  up,  and  by 
which  the  conduct  of  others  shall  be  ascertained 
and  measured,  is  that  of  an  ordinarily  prudent 
person  under  existing  circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i  6;  Dec  Dig.  f  4.*] 

15.  Street  Railroads  ({  99*)— Injuries  to 
Traveler— Contributory  Negligence— Re- 
covery. 

Where,  according  to  plaintiffs  own  testi- 
mony, in  an  action  for  personal  injuries  caused 
by  a  collision  with  a  street  car,  it  is  apparent 
that  be  was  driving  at  such  a  rate  at  the  time  he 
first  observed  the  car  as  rendered  him  wholly 
unable  to  check  his  team  and  avert  a  possible 
collision,  it  is  clear  his  own  negligence  contrib- 


uted to  and  concurred  in  his  injury,  no  matter 
if  he  was  traveling  at  a  jog  trot  or  otherwise, 
and  he  cannot  recover  in  such  a  case  where  the 
doctrine  of  the  last  clear  chance  did  not  obtain 
in  respect  to  the  motorman's  negligence. 

[Ed.  Note.— For  other  cases,  Bee  Street  Rail- 
roads, Cent.  Dig.  U  209-210;  Dec  Dig.  f  99.*] 

Appeal  from  St  Louis  Circuit  Court; 
Matt  C.  Reynolds,  Judge. 

Suit  by  Philip  Dey  against  the  United 
Railways  Company  of  St.  Louis.  From  an 
order  setting  aside  an  Involuntary  nonsuit 
suffered  by  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Boyle  &  Priest  and  F.  S.  Whitelaw,  for  ap- 
pellant Albert  Arnsteln  and  Herbert  N. 
Arnsteln,  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
alleged  to  have  accrued  to  plaintiff  on  ac- 
count of  personal  injuries,  and  otherwise,  as 
the  result  of  a  collision  between  defendant's 
street  car  and  the  plaintiff's  carriage.  At 
the  conclusion  of  plaintiff's  case,  he  suffered 
an  involuntary  nonsuit  On  his  motion  the 
nonsuit  was  afterwards  set  aside,  and  the 
cause  reinstated  for  trial.  From  this  order 
the  defendant  prosecutes  the  appeal. 

It  appears  plaintiff  was  the  proprietor  of 
a  livery  stable,  and  had  been  engaged  in 
driving  carriages  In  the  city  of  St  Louis  for 
many  years.  At  the  time  of  his  injury,  he 
was  driving  south  on  Twentieth  street  at  the 
point  where  that  street  crosses  Olive  street 
In  the  city  of  St.  Louis.  Defendant  owns 
and  operates  two  electric  street  car  lines  on 
Olive  street  running  east  and  west.  Twen- 
tieth street  runs  north  and  south.  The  north 
street  car  track  on  Olive  street  Is  occupied 
by  defendant's  west-bound  cars,  while  the 
south  track  thereof  is  occupied  by  its  east- 
bound  cars.  The  time  of  collision  was  about 
6:15  o'clock  In  the  evening.  Plaintiff  testi- 
fied: That  he  was  driving  south  on  Twen- 
tieth street  in  a  jog  trot  seated  on  the  box 
of  his  carriage,  headed  for  Union  Station. 
That,  upon  reaching  Olive  street,  he  looked 
to  the  east  and  saw  a  street  car  approaching 
toward  the  westward,  running  at  a  very 
rapid  rate  of  speed  and  about  100  feet  dis- 
tant from  Twentieth  street  He  whipped  up 
his  horses  and  endeavored  to  cross  the  car 
tracks  before  the  car  reached  It.  The  car 
collided  with  his  carriage  about  two  feet 
from  Its  rear.  The  collision  resulted  In  al- 
most, if  not  quite,  destroying  the  carriage 
and  inflicting  severe  and  painful  injuries  up- 
on plaintiff.  The  testimony  discloses  that 
plaintiff's  view  either  east  or  west  on  Olive 
street  was  obstructed  while  he  was  ap- 
proaching south  on  Twentieth  street  until  he 
had  almost  reached  the  building  line  on 
Olive  street;  that  Is  to  say,  the  buildings  on 
the  north  side  of  Olive  street  are  so  compact 
as  to  obstruct  the  view  of  a  person  proceed- 
ing south  on  Twentieth  street  until  the 
building  line  is  reached.   The  building  situ- 
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ated  on  the  northeast  corner  of  Twentieth 
and  Olive  streets,  which  was  between  plain- 
tiff and  the  car,  extends  to  the  pavement, 
and  therefore  serves  to  obstruct  the  view 
until  one  has  about  reached  the  building 
line.  Plaintiff  testified  he  was  driving  south 
on  Twentieth  street,  a  little  west  of  the  cen- 
ter line  of  that  street,  and  therefore  he  first 
observed  the  approaching  street  car  when  he 
was  about  25  or  30  feet  north  of  the  north 
car  track.  The  pavement  on  the  north  side 
of  Olive  street  Is  12  feet  In  width,  and  there 
is  a  space  of  about  10  feet  between  the  pave- 
ment ond  the  north  street  car  track.  As 
stated,  plaintiff  was  entirely  familiar  with 
the  streets  and  the  fact  that  defendant  oper- 
ated Its  electric  cars  both  east  and  west 
thereon  every  few  minutes.  In  fact  he  knew 
the  Olive  street  car  lines  to  be  the  most  im- 
portant lines  in  the  city,  and  that  at  6:15  in 
the  evening  the  cars  ran  both  ways  with 
great  frequency;  those  on  the  south  track 
going  to  the  downtown  district  in  order  to 
carry  passengers  to  their  homes  in  the  west 
end,  and  those  on  the  north  track  laden  with 
passengers  en  route  to  their  homes  from  the 
day's  business.  He  testified,  too,  that  he 
knew  there  was  an  incline  from  about  Seven- 
teenth street  to  the  westward,  almost  to 
Twentieth  street;  that  Is,  the  Olive  street 
car  tracks  sloped  slightly  from  the  direction 
In  which  the  car  with  which  he  collided  was 
coming,  to  nearly  or  about  Twentieth  street 
Plaintiff  testified  he  was  driving  south  at  a 
jog  trot,  and  that,  upon  reaching  a  point 
25  or  30  feet  north  of  the  Olive  street  car 
lines,  he  saw  the  defendant's  car  approach- 
ing from  the  east  on  the  north  track  very 
rapidly,  about  100  feet  distant,  and  proceed- 
ed to  cross  the  track  in  front  of  the  same  for 
the  reason  it  was  Impossible  to  check  his  team 
or  turn  either  to  the  east  or  west  and  avoid 
the  collision.  When  asked  why  he  did  not 
turn  his  team  to  the  westward  between  the 
curb  and  the  street  car  track,  Instead  of  at- 
tempting to  drive  across  the  track,  he  said, 
bad  be  done  so,  the  car  would  certainly  have 
overtaken  him  while  making  the  turn,  and 
that  his  only  opportunity  to  avoid  the  colli 
slon  was  to  whip  up  his  horses,  as  be  did, 
and  cross  the  tracks.  When  pressed  why 
he  did  not  stop  his  team  upon  seeing  the 
car  approaching  rapidly  from  the  east,  and 
thus  avoid  the  collision,  be  explained  that 
his  horses  were  traveling  at  a  rate  which 
rendered  It  Impossible  to  stop  them  before 
reaching  the  track,  and  explained,  too,  that 
while  he  was  25  or  30  feet  north  of  the  north 
track  when  he  first  observed  the  car,  he  was 
seated  on  the  box  of  bis  carriage,  which  was 
about  10  feet  in  the  rear  of  the  head  of 
his  horses,  and  that  therefore,  Instead  of 
having  25  or  30  feet  In  which  to  stop  bis 
team,  there  was  only  15  or  20  feet  of  avail- 
able space  therefor.  And  so  It  is,  all  of  his 
testimony  goes  to  the  effect  that  in  view  of 
the  speed  of  the  team  be  was  driving  and 
the  high  rate  of  speed  at  which  the  car  was 


approaching,  it  was  Impossible  for  him  to 
avert  the  accident  by  either  checking  his 
team  or  turning  to  the  west  on  Olive  street 

The  negligence  relied  upon  in  the  petition 
for  a  recovery  Is:  First  that  the  defendant 
operated  its  street  car  at  an  exceedingly 
high  rate  of  speed,  in  violation  of  the  speed 
ordinance,  which  prohibits  the  operation  of 
street  cars  at  the  point  in  question  at  a  rate 
of  speed  to  exceed  10  miles  an  hour;  sec- 
ond, that  the  motorman  was  remiss  In  the 
discharge  of  his  duties  in  falling  to  keep  a 
vigilant  watch  for  persons  upon  or  approach- 
ing the  tracks;  third,  that  the  motorman 
failed  and  neglected  to  sound  the  gong  and 
give  warning  of  the  approach  of  the  car; 
and,  fourth,  that  by  the  exercise  of  ordinary 
care  on  behalf  of  the  motorman  the  car 
could  have  been  stopped  by  him  so  as  to 
have  averted  the  collision  after  the  plaintiff's) 
situation  of  peril  was  disclosed.  It  may  be 
said,  first,  that  there  Is  positively  no  proof 
tending  to  sustain  the  allegation  that  the 
motorman  failed  to  keep  a  vigilant  watch. 
There  is  proof,  however,  which  tends  to 
show  the  street  car  was  being  operated  In 
violation  of  the  speed  ordinance  and  at  the 
rate  of  15  miles  per  hour.  There  Is  also 
proof  tending  to  show  that  the  motorman 
failed  to  sound  the  gong.  The  case  dis- 
closed the  defendant  to  have  been  negligent 
in  respect  of  these  matters,  and  they  will  be 
further  considered  hereafter. 

We  come  now  to  examine  the  matter  with 
respect  to  the  allegation  predicated  on  the 
humanitarian  doctrine ;  that  is,  that  the  mo- 
torman, by  the  exercise  of  ordinary  care  on 
his  part,  could  have  averted  the  collision  aft- 
er having  seen,  or  by  the  exercise  of  ordinary 
care  have  discovered,  the  plaintiff's  situation 
of  peril.  It  Is  entirely  clear  that  the  proof  is 
wholly  Insufficient  to  show  a  prima  facie 
case  of  negligence  on  this  theory.  The  rule 
In  such  cases  proceeds  upon  the  theory  that 
although  the  driver  of  a  vehicle  may,  through 
his  own  negligence,  expose  himself  to  the 
danger  of  being  run  upon  by  a  street  car,  yet 
If  the  motorman  sees  his  exposed  condition 
In  time,  or,  In  some  cases,  by  the  exercise  of 
ordinary  care  may  have  discovered  his  situa- 
tion of  peril  In  time,  to  have  stopped  the  car 
or  avoid  the  Injury  by  employing  the  means 
at  hand  for  the  purpose  and  exercising  ordi- 
nary care  on  his  part  for  the  safety  of  those 
on  the  car,  plaintiff  may  nevertheless  recov- 
er, notwithstanding  his  prior  negligence.  The 
doctrine  proceeds  upon  the  precepts  of  hu- 
manity and  of  natural  Justice  to  the  end  that 
every  person  shall  exercise  ordinary  care  for 
the  preservation  of  another  after  seeing  him 
In  peril  or  about  to  become  Imperiled,  when 
such  Injury  may  be  averted  without  Injury 
to  others.  The  last  omission  of  care  In  those 
circumstances — that  is,  the  omission  of  the 
motorman — Is  treated  as  the  proximate  cause 
of  the  Injury.  Klockenbrlnk  v.  St  L.  &  M.  R. 
Ry.  Co.,  81  Mo.  App.  351;  a  a  172  Mo.  678, 
72  S.  W.  900;  Deltring  v.  Transit  Co.,  100 
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Mo.  App.  624,  85  S.  W.  140;  Sepetowakl  v. 
Transit  Co.,  102  Mo.  App.  110,  76  S.  W.  683 ; 
Nellls  on  Street  Railroads,  384.  From  the 
doctrine  thus  stated,  it  is  obvious  that  it  may 
not  be  invoked  in  any  case  unless  it  appears 
that  the  defendant  could  have  averted  the 
injury  after  the  injured  person  is  either  seen, 
or  by  the  exercise  of  ordinary  care  could  have 
been  seen,  either  in  or  about  to  come  into 
a  position  of  peril.  Therefore,  where  it  is 
obvious  that  the  motorman  could  not  have 
averted  the  injury  after  the  perilous  situation 
of  the  plaintiff  was  revealed,  or  might  have 
been  discovered  by  him  by  the  exercise  of  or- 
dinary care  to  that  end,  the  doctrine  of  the 
last  clear  chance  does  not  obtain.  Roenfeldt 
v.  St  L.  ft  Sub.  Ry.  Co.,  180  Mo.  554,  79  S.  W. 
706;  Rissler  v.  St.  Louis  Transit  Co.,  113 
Ma  App.  120,  87  S.  W.  578;  Boyd  v.  Wabash 
Ry.  Co.,  105  Mo.  371,  16  S.  W.  909. 

Now  plaintiff's  testimony  goes  to  the  ef- 
fect that,  although  the  car  was  100  feet 
away,  it  was  approaching  at  such  a  rapid 
rate  of  speed  he  realized  that  It  was  wholly 
impossible  for  him  to  escape  by  turning  to 
the  westward  between  the  pavement  and  the 
car  line,  and  that  his  only  hope  was  to  whip 
the  horses  immediately  forward  across  the 
track.  By  this  means  he  thought  to  escape 
Injury.  The  only  other  eyewitness  to  the  col- 
lision who  gave  testimony  for  him  shows  the 
car  to  have  been  much  nearer  than  100  feet 
at  the  time  he  drove  upon  the  tracks.  In- 
deed, this  witness  testified  point  blank  that 
the  car  was  only  10  or  12  feet  away  from 
plaintiff  at  the  time  the  pole  of  his  carriage 
was  about  the  edge  of  the  north  car  track. 
After  having  stated  that  the  car  was  about 
10  or  12  feet  from  the  point  of  collision  when 
the  horses  went  upon  the  track,  the  following 
questions  and  answers  appear  in  the  testi- 
mony of  plaintiff's  witness:  "Q.  Well,  had 
he  gotten  to  the  track  then,  or  was  he  Just 
approaching  the  track?  A.  Well,  he  was  just 
approaching  the  track.  Q.  And  you  saw  the 
car  then  10  or  12  feet  away?  A.  Yes,  sir. 
Q.  How  far  was  he  from  the  track  at  the 
time  you  saw  the  car  10  or  12  feet  away? 
A  Why  he  was  Just  about  bitting  the  edge  of 
the  track  then  with  his  pole."  However,  we 
pat  aside  the  testimony  of  this  witness  and 
look  exclusively  to  that  of  plaintiff  which, 
from  his  statement  that  the  car  was  100 
feet  away  when  he  first  observed  it,  may  pos- 
sibly be  considered  more  favorable  to  his  In- 
terests. It  is  the  duty  of  the  court,  in  deter- 
mining this  question,  to  allow  to  the  plaintiff 
not  only  all  that  he  says  in  his  own  Interest, 
bat  also  every  reasonably  favorable  Inference 
of  fact  deducible  from  his  testimony  in  that 
behalf.  Mockowik  v.  Railway,  196  Mo.  550, 
M  S.  W.  256.  There  is  not  a  syllable  Of  tes- 
timony in  the  case  tending  to  show  in  what 
distance  a  car,  running  at  the  rate  of  15 
miles  an  hour,  as  was  this  one,  could  have 
been  stopped  by  employing  the  appliances  at 
hand  for  the  purpose,  and  with  due  care  for 
the  safety  of  those  upon  the  same.  Indeed, 


everything  said  by  the  plaintiff  himself  touch- 
ing this  question  indicates  the  utter  impos- 
sibllty  on  the  part  of  the  motorman  to  have 
stopped  the  car  within  the  time  elapsirg  be- 
tween plaintiff's  carriage  emerging  from  the 
building  line  and  the  collision.  If,  as  plain- 
tiff testified,  It  was  wholly  Impossible  for  him 
to  cross  the  track  without  colliding  with  the 
car  by  whipping  up  his  horses  to  that  end 
after  the  carriage  came  into  view,  it  is  ob- 
vious that  it  was  wholly  impossible  as  well 
for  the  motorman  to  have  checked  the  heavy 
street  car  on  a  downgrade,  so  as  to  avoid 
Injuring  him.  Where  it  is  obvious  that  the 
motorman  may  not  stop  the  car  or  avert  the 
injury  by  exercising  ordinary  care  to  that  end, 
the  last  clear  chance  or  humanitarian  doc- 
trine does  not  obtain.  Rissler  v.  St  Louis 
Transit  Co.,  113  Mo.  App.  120,  87  S.  W.  578; 
Boyd  v.  Wabash  R  R.  Co.,  105  Mo.  371,  19 
S.  W.  909 ;  Roenfeldt  v.  St  L.  ft  Sub.  Ry.  Co., 
180  Mo.  554,  79  S.  W.  706.  To  put  aside, 
then,  the  question  of  defendant's  liability 
under  the  last  clear  chance  doctrine  as  not 
sustained  by  the  proof,  the  case  will  be  con- 
sidered solely,  with  reference  to  defendant's 
negligence  arising  under  the  speed  and  gong 
ordinance  and  the  plaintiff's  contributory 
negligence  as  well. 

It  appears  the  car  was  running  at  the  rate 
of  15  miles  per  hour,  and  that  no  gong  was 
being  sounded;  whereas,  the  ordinance  pro- 
hibited speed  to  exceed  10  miles  per  hour,  and 
required  the  sounding  of  the  gong.  It  may 
be  conceded  the  defendant  was  negligent; 
but,  of  course,  If  plaintiff's  negligence  con- 
curred in  or  contributed  to  his  injury,  then 
he  is  not  entitled  to  recover  unless  It  be  un- 
der the  last  chance  doctrine,  which  is  not  in 
the  case.  Now  the  relevant  facts  touching 
this  question  are  as  follows:  This  plaintiff 
was  entirely  familiar  with  the  situation.  He 
was  60  years  of  age  and  had  lived  in  St. 
Louis  all  of  his  life  except  about  15  years. 
For  as  much  as  30  years  of  that  time  he  had 
been  engaged  in  the  livery  business.  He  was 
entirely  familiar  with  the  streets,  and  knew 
that  the  Olive  street  car  lines  were  the  most 
Important  in  the  city.  He  testified  that  he 
knew  of  the  downgrade  extending  from  Sev- 
enteenth to  Twentieth  streets  on  Olive,  down 
which  the  cars  going  to  the  westward  pro- 
ceeded. He  knew  that  at  the  time  in  ques- 
tion 6:15  in  the  evening,*  the  street  cars  pass- 
ed back  and  forth  with  great  frequency  over 
the  Olive  street  line  and  across  Twentieth 
street  in  order  to  convey  the  people  employed 
In  the  downtown  district  to  their  homes  in 
the  west  end.  He  knew,  furthermore,  that 
the  cars  did  not  make  frequent  stops  at  about 
every  corner  in  the  Twentieth  street  district, 
as  they  did  In  the  downtown  district  He 
knew 'the  dangers  incident  to  driving  his 
team  and  carriage  at  high  speed  upon  the 
car  tracks  at  the  point  in  question  at  that 
time  in  the  evening.  Now  the  law  is  abun- 
dantly settled  that  car  tracks  are  presumptive- 
ly dangerous,  and,  as  frequently  said,  every 
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intelligent  person  who  has  arrived  at  yean 
of  discretion  Is  presumed  to  know  that  it  is 
dangerous  to  go  upon  a  railroad  track  when 
the  cars  are  passing  to  and  fro.  In  view  of 
these  known  dangers,  the  law  affixes  the  obli- 
gation upon  a  traveler  to  be  vigilant  and 
watchful  for  the  approach  of  cars.  To  this  end 
the  law  enjoins  that  he  shall  look  and  listen 
before  going  upon  the  tracks,  and,  if  his  vision 
is  obscured  so  that  he  may  not  see,  the  law 
enjoins  more  particularly  that  be  shall  vig- 
ilantly listen  for  danger.  Harlan  v.  St  L., 
etc.,  Ry.  Co.,  64  Mo.  480;  Rlssler  r.  Transit 
Co..  US  Mo.  App.  120,  87  S.W.  678;  Schmidt 
v.  Mo.  Pac.  Ry.  Co.,  191  Mo.  215,  90  S.  W. 
13G,  SLR.  1  (N.  S.)  196;  Laun  v.  St  L.  & 
S.  F.  Ry.  Co.  (Mo.)  116  S.  W.  653;  Holland 

Mo.  Pac.  Ry.  Co.,  210  Mo.  338,  109  &  W. 
19.  And  It  Is  said  by  a  writer  of  high  reputa- 
tion :  "Where  the  cars  run  at  a  high  rate  of 
speed  and  close  together,  or  where  the  view 
Is  obstructed,  and  there  is  much  noise  and 
confusion,  reasonable  care  Imposes  a  greater 
degree  of  caution  upon  the  traveler  crossing 
the  tracks  than  where  the  cars  are  run  at 
less  speed  and  farther  apart,  -or  where  the 
view  Is  open  and  the  surroundings  quiet" 
Nellls  on  Street  Railroads,  362. 

Now  it  appears  that  the  plaintiff  drove 
down  Twentieth  street  with  full  knowledge 
of  the  fact  that  street  cars  were  running 
both  ways  on  Olive  street  with  great  fre- 
quency and  at  a  high  speed,  his  team  under 
such  a  headway  that  it  was  impossible  for 
him  to  check  them  and  avert  a  collision 
therewith.  Of  course,  it  was  impossible  for 
him  to  see  the  car  before  coming  within  25 
or  30  feet  of  the  track  bad  he  looked.  Never- 
theless he  should  have  approached  the  track 
with  more  care,  and  it  was  Incumbent  upon 
him  to  listen,  even  If  he  could  not  see  the 
approaching  car,  or,  at  least,  to  have  his 
team  under  such  control  as  to  avert  a  possi- 
ble collision  when  he  came  into  view  of  pos- 
sible dangers  which  a  reasonably  prudent 
person  would  know  as  likely  to  attend  the 
situation.  It  has  been  decided  by  courts  of 
high  authority  that  It  is  contributory  negli- 
gence for  a  traveler,  in  approaching  a  rail- 
road track  wbere  the  view  Is  obstructed,  to 
drive  so  rapidly  as  to  drown  the  noise  of 
moving  trains.  Pepper  v.  Railway  Co.,  105 
Cal.  389,  38  Pac.  974.;  Wilson  v.  N.  Y.,  etc., 
Ry.  Co.,  18  R.  I.  598.  29  Atl.  300;  Crandall 
v.  Lehigh,  etc.,  Ry.  Co.,  72  Hun,  431,  2.. 
N.  Y.  Supp.  151;  McKinney  v.  Chicago, 
etc.,  Ry.  Co.,  87  Wis.  282,  68  N.  W.  386.  And 
the  same  has  been  held,  too,  of  one  who  oc- 
cupies such  a  position  in  the  vehicle  as  pre- 
vents htm  from  seeing  an  approaching  en- 
gine. Atchison,  etc.,  Ry.  Co.  v.  Booth,  53 
111.  App.  303  ;  3  Elliott  on  Railroads  (2d  Ed.) 
1164,  and  numerous  cases  cited  in  the  notes. 

On  this  question  of  how  plaintiff  approach- 
ed the  tracks,  a  few  excerpts  from  bis  testi- 
mony will  disclose  the  situation  In  his  own 
language,  as  well  as  bis  attitude  toward  the 
car  tracks  and  its  dangers:  "Q.  Now  you 


said  you  could  not  stop  after  you  saw  the 
car  coming?  A.  I  could  not  Q.  And  you 
could  not  pull  to  the  right?  A.  No,  sir.  Q. 
Now  you  knew  that  the  car  was  likely  to 
come  along  there  at  any  moment?  A.  WelL 
I  did ;  but  we  do  not  stop  »  carriage  to  wait 
for  a  street  car  to  go  by.  We  have  got  the 
same  privilege  that  the  street  car  has,  pay 
the  same  license.  Q.  Now,  Mr.  Dey,  you 
were  driving  down  there  in  a  Jog?  A.  Yes, 
coming  down  a  hllL  Q.  Coming  to  the  car 
tracks  wbere  you  might  expect  a  car  at  any 
moment?  A.  Yes,  sir.  Q.  You  were  driving 
that  fast  approaching  that  track,  and  know- 
ing that  a  car  might  come,  when  you  could 
not  stop  the  horses  after  you  got  by  the 
building  line,  could  you?  A.  No,  sir.  Q. 
You  said  a  moment  ago  that  you  could  not 
stop  the  horses  after  you  came  to  the  build- 
ing line?  A.  No,  I  could  not  Q.  You  could 
not?  A.  No.  Q.  You  drove  down  there  at 
that  rate  of  speed,  in  a  jog,  when  you  knew 
that  a  car  might  come  any  moment  didn't 
you?  A.  I  knew  it  yes.  Q.  You  could  slow 
down?  A.  It  wasn't  possible  for  me  to  slow 
up.  If  I  had  slowed  up,  it  would  have  killed 
me." 

Now  touching  the  duty  of  a  person  ap- 
proaching car  tracks,  as  in  this  case,  under 
such  a  headway  of  speed  as  to  render  it  im- 
possible to  stop  the  team  and  avert  a  collision, 
the  Supreme  Court  of  Virginia  has  aptly 
said:  "The  mere  fact  of  looking  and  listen- 
ing is  not  always  a  performance  of  the  duty 
Incumbent  upon  the  traveler,  for  fce  must  al- 
so exercise  care  to  make  the  act  of  looking 
and  listening  reasonably  effective.  He  must 
not  approach  the  track  at  such  a  rate  of 
speed  that  when  be  reaches  the  point  where 
he  can  see  or  bear  the  train,  it  is  too  late 
to  protect  himself  from  Injury.  He  must  ex- 
ercise ordinary  care  in  attempting  to  cross, 
or  in  crossing  the  track,  and  care  is  never 
ordinary  care  unless  it  is  proportionate  to 
the  known  danger.  3  Elliott  on  Railroads, 
85  1164,  65,  66  ;  2  Sherman  &  Redfleld  on 
Negligence,  55  476.  478."  (The  Italics  are  our 
own.)  See  Washington,  etc.,  Ry.  Co.  v.  La- 
cey,  94  Va.  460,  475,  26  S.  E.  834.  In  order 
to  perform  the  obligation  which  the  law  en- 
joins upon  the  plaintiff  to  look  and  listen,  it 
was  Incumbent  upon  him  to  be  In  a  position, 
to  avail  himself  of  the  warning  communi- 
cated by  his  senses  of  hearing  and  sight  If 
it  was  impossible,  as  it  was,  for  blm  to  see 
or  hear  the  approaching  car  before  emerging; 
from  the  building  line,  it  was  incumbent  up- 
on him  then  to  approach  the  car  tracks, 
known  to  be  dangerous,  In  such  a  manner  aa 
to  be  able  to  avoid  a  collision  If  a  car  were 
observed  approaching.  This  obligation  bo 
voluntarily  violated  by  driving  Into  a  known, 
danger  at  such  a  rate  Of  speed  as  to  be  un- 
able to  stop  his  team  and  avert  the  collision. 
The  standard  which  the  law  sets  up,  and  by 
which  the  conduct  of  others  shall  be  ascer- 
tained and  measured,  is  that  of  an  ordinari- 
ly prudent  person  under  the  existing  circuit 
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stances.  Loehring  v.  Westlake  Const.  Co., 
118  Mo.  App.  163,  178,  179,  94  8.  W.  747.  It 
la  obvious  that  a  reasonably  prudent  person, 
attending  to  the  above-mentioned  obligation 
which  the  law  affixes  upon  him,  would  have 
approached  this  place  of  known  danger,  un- 
der the  circumstances  in  evidence,  by  driv- 
ing his  team  at  such  a  rate  as  to  be  able  to 
check  the  same  and  avert  injury  after  see- 
ing the  approaching  car.  It  Is  immaterial 
whether  he  was  traveling  In  a  Jog  trot,  as 
he  stated,  or  otherwise.  The  bold  and  pre- 
dominating fact  in  the  case,  from  his  own 
testimony,  is  that  his  team  was  traveling  at 
such  a  rate  at  the  time  he  first  observed  the 
car  as  rendered  him  wholly  unable  to  check 
it  and  avert  a  possible  collision.  In  this 
view  It  is  clear  plaintiff's  negligence  contrib- 
uted to  and  concurred  in  his  injury. 

For  that  reason,  the  order  of  the  trial 
court  setting  aside  the  order  of  nonsuit  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  according  to  the 
views  herein  expressed. 

REYNOLDS,  P.  J.,  concurs.  GOODS,  J., 
concurs  in  result. 


ALBERS  T.  MERCHANTS'  EXCH.  OF  ST. 
LOUIS. 

(St  Louis  Court  of  Appeals.  Missouri.  June  8, 

1.  Contracts  (f  152*)— Construction— Fob- 

FEJTURK. 

The  meaning  of  words  is  never  extended  be- 
yond their  plain  meaning  for  the  purpose  ef 
working  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  i  732 ;  Dec.  Dig.  5  152.*] 

2.  Exchanges  (|  5*)— Expulsion  of  Mem- 
bebs — Bt-Laws — Construction. 

A  proceeding  to  forfeit  the  membership 
rights  of  a  member  of  a  trade  exchange  for  a 
violation  of  the  by-laws  is  a  penal  proceeding, 
and  the  by-laws,  like  penal  statutes,  should  be 
strictly  construed  and  nothing  taken  by  intend- 
ment or  Implication  for  the  purpose  of  working 
a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  {  7;  Dec.  Dig.  {  5.*] 

3.  Exchanges  (I  4*)  —  By-Laws  —  Obliga- 
tion and  Purposes— "Settlement." 

Where  plaintiff,  who  was  a  member  of  a 
trade  exchange,  and  another  member  thereof,  ex- 
ecuted, bought,  and  sold  notes,  which  provided 
that  the  sale  was  subject  to  the  rules  of  the  ex- 
change, by  which  plaintiff  agreed  to  deliver 
wheat  on  a  certain  date,  and  the  buyer,  on  plain- 
tiff's refusal  to  deliver  on  that  date,  without 
consulting  plaintiff,  retained  a  part  of  the  mon- 
ey deposited  by  him  as  security  for  delivery,  as 
damages  for  plaintiff's  breach  of  contract,  on 
the  basis  of  the  value  of  wheat  as  fixed  by  the 
exchange  on  the  day  of  delivery,  but  plaintiff 
claimed  that  the  price  fixed  was  fictitiously  cre- 
ated by  the  buyer  and  others  by  cornering  the 
wheat  market,  and  instituted  suits  to  establish 
his  claim,  there  was  no  "settlement"  between 
the  parties  so  as  to  require  plaintiff  to  surren- 
der the  contracts  with  the  buyer  under  an  al- 
leged implied  rule  of  the  trade  exchange  requir- 
ing the  parties  to  surrender  contracts  upon  a 


settlement;  that  term  implying  an  accounting 
and  adjustment  and  a  liquidation  In  regard  to 
accounts  and  Involving  the  idea  of  mutuality. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  f  4;  Dec.  Dig.  I  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6451-6453.] 

Appeal  from  St.  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Suit  by  Claus  H.  Albers  against  the  Mer- 
chants' Exchange  of  St  Louis.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Robert  F.  Walker,  for  appellant  Barclay, 
Shields  A  Fauntleroy,  for  respondent 

NORTONI,  J.  This  is  a  suit  in  equity  for 
Injunctive  relief.  Plaintiff  recovered,  and 
defendant  appeals. 

Plaintiff  Is  a  commission  merchant  in  the 
city  of  St  Louis  and  president  of  the  C.  H. 
Albers  Commission  Company.  Defendant, 
Merchants'  Exchange,  is  a  nontradlng  cor- 
poration, organized  under  article  11,  c.  12, 
Rev.  St.  1899  (Ann.  St.  1906,  pp.  1103-1119), 
in  regard  to  benevolent,  religious,  scientific, 
etc.,  corporations.  Its  purpose  Is  to  promote 
trade  and  facilitate  buslne-s  among  Its  mem- 
bers. It  appears  plaintiff  is  a  member  of  the 
Merchants'  Exchange,  and,  as  such,  enjoys 
the  privileges  of  trading  on  the  floor  of  that 
institution.  The  Hubbard  A  Moffltt  Com- 
mission Company  Is  likewise  engaged  In  the 
commission  business.  The  president  of  that 
concern  is  Mr.  N.  L.  Moffltt,  a  commission 
merchant  He,  too,  is  a  member  of  defend- 
ant Merchants'  Exchange,  and,  as  such,  en- 
joys the  privileges  of  the  floor  of  that  Insti- 
tution for  the  purpose  of  trading.  In  the 
autumn  months  of  1903,  at  different  times, 
plaintiff  sold  to  the  Hubbard  &  Moffltt  Com- 
mission Company  a  considerable  quantity  of 
No.  2  red  winter  wheat  to  be  delivered  dur- 
ing the  month  of  December  of  that  year. 
The  sale  mentioned  was  negotiated  by  the 
plaintiff,  Mr.  C.  H.  Albers,  on  behalf  of  his 
company,  and  by  Mr.  N.  L.  Moffltt,  on  behalf 
of  the  purchaser,  the  Hubbard  A  Moffltt  Com- 
mission Company.  In  connection  with  these 
sales,  plaintiff  deposited,  as  security  for  the 
performance  of  the  contracts  on  the  part  of 
himself  and  his  company  with  the  Hubbard 
A  Moffltt  Company,  a  sum  of  money  in  excess 
of  $20,000,  and  executed  as  evidence  of  such 
sales,  at  different  dates,  several  contracts  to 
the  Hubbard  &  Moffltt  Company.  The  con- 
tracts referred  to  were  in  the  following  form: 

"St  Louis,  Mo.   .   We  have  this  day 

sold  to  (or  bought  of)  and  hereby  agree  to 

deliver  to  (or  receive  from)    bushels 

 at  cts.  per  bushel,  to  be  deliver- 
ed at  seller's  option  during  the  month  of 
In  regular  elevators.  This  contract  Is 


subject  in  all  respects  to  the  rules  and  regu- 
lations of  the  Merchants'  Exchange  of  St 
Louis."   These  contracts  were  given  into  the 
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possession  Of  Mr.  Moffltt  for  his  company, 
and  were  retained  by  It  as  evidence  of  its 
right  to  demand  delivery  of  the  wheat  pur- 
chased. At  the  same  time,  and  In  conjunc- 
tion therewith,  Mr.  Moffltt  executed  and  de- 
livered to  the  plaintiff  for  his  company  sev- 
eral contracts  In  like  form  evincing  the  un- 
dertaking of  the  Hubbard  &  Moffltt  Company 
to  receive  the  .wheat  when  tendered  in  ac- 
cordance therewith.  The  matter  ran  along 
until  December  31,  1903,  or  the  last  day  for 
delivery,  and  plaintiff  failed  to  deliver  the 
wheat  theretofore  sold  to  the  Hubbard  ft 
Moffltt  Commission  Company.  It  appears 
that  by  competent  authority  of  the  Mer- 
chants' Exchange,  of  which  both  parties  were 
members,  the  price  of  No.  2  red  winter  wheat 
for  delivery  on  December  31st  was  ascertain- 
ed and  fixed  at  92  cents  per  bushel.  Plain- 
tiff having  failed  to  deliver  the  wheat  refer- 
red to,  Mr.  Moffltt  declared  the  contracts 
therefor  breached  and  ascertained  and  deter- 
mined his  damage  on  account  of  the  breach 
by  calculating  the  difference  between  the 
price  at  which  he  purchased  the  same  and 
the  price  of  92  cents  per  bushel  fixed  by  the 
Merchants'  Exchange  on  December  31,  1903, 
the  day.  the  delivery  should  have  been  made. 
To  compensate  for  the  damage  thus  ascer- 
tained, he  appropriated  a  sufficient  amount  of 
the  plaintiff's  funds  deposited  with  his  com- 
pany as  margins,  or,  as  otherwise  stated,  as 
security  for  the  performance  of  the  contract, 
to  liquidate  the  damage,  and  remitted  to  the 
plaintiff  the  balance  of  those  funds,  in 
amount,  $1,790.25.  This  occurred  some  weeks 
after  December  31st  About  this  time  plain- 
tiff instituted  several  suits  In  the  circuit 
court  of  the  city  of  St.  Louis  against  Messrs. 
Spencer,  Milliken,  and  others,  in  which  he  al- 
leged that  the  price  of  92  cents  per  bushel 
for  wheat,  as  fixed  by  the  Merchants'  Ex- 
change on  December  31,  1903,  was  fictitious, 
In  that  it  was  brought  about  through  a  cor- 
ner in  wheat  which  had  been  engineered  by 
those  gentlemen  and  by  Mr.  N.  L.  Moffltt  and 
the  Hubbard  &  Moffltt  Company,  which  par- 
ticipated and  acted  as  agents  for  Spencer  and 
Milliken,  and  wrongfully  participated  in  cor- 
nering the  market 

The  record  Is  quite  indistinct  in  respect  of 
these  suits  and  the  character  of  relief  sought 
therein.  Enough  appears,  however,  to  show 
that  plaintiff,  instead  of  acceding  to  the  price 
of  92  cents  per  bushel  for  wheat  on  Decem- 
ber 31,  1903,  was  continually  combating  it  as 
fictitious.  Some  time  after  these  suits  were 
instituted,  Mr.  Moffltt  for  the  Hubbard  & 
Moffltt  Company,  proffered  to  surrender  to 
the  plaintiff  the  several  contracts  held  by 
him  and  his  company  against  plaintiff  for  the 
purchase  of  the  wheat,  and  demanded  of  the 
plaintiff  that  he  surrender  as  well  to  Mr. 
Moffltt  and  the  Hubbard  &  Moffltt  Company 
the  several  contracts  which  plaintiff  held,  re- 
quiring the  Hubbard  &  Moffltt  Company  to 
receive  the  wheat  If  tendered.   However,  at 


the  time  Mr.  Moffltt  demanded  his  contracts 
from  plaintiff  and  proffered  to  surrender  to 
plaintiffs  the  contracts  which  he  and  the 
Hubbard  it  Moffltt  Company  held  against  the 
plaintiff,  he  did  not  proffer  to  surrender 
plaintiff's  funds  which  he  had  theretofore  ap- 
propriated to  compensate  the  alleged  dam- 
ages for  the  breach  of  those  contracts.  Plain- 
tiff declined  to  accede  to  this  request  to  sur- 
render the  contracts  referred  to,  insisting 
that  he  had  the  right  to  retain  possession  of 
the  same,  probably  for  use  In  the  several  law- 
suits then  pending  with  respect  to  the  alleged 
corner  of  the  wheat  market  Not  having  sur- 
rendered the  contract  referred  to,  Mr.  Moffltt 
preferred  charges  against  plaintiff  with  the 
board  of  directors  of  the  Merchants'  Ex- 
change, and  alleged  that  plaintiff  .had  failed 
to  comply  with  the  terms  of  a  business  con- 
tract or  obligation,  In  this,  that  he  refused 
to  surrender  to  him  (Mr.  Moffltt  and  the  Hub- 
bard &  Moffltt  Commission  Company)  various 
contracts  which  he  held  requiring  them  to 
receive  the  wheat  upon  delivery  during  the 
month  of  December,  1903.  The  purpose  in 
filing  these  charges  and  the  prayer  of  the- 
complaint  was  to  the  effect  that  the  board  of 
directors  should  discipline  the  plaintiff  for 
his  conduct  In  that  behalf  by  removing  or 
suspending  him  from  membership  In  the  Mer- 
chants' Exchange.  Plaintiff  was  duly  noti- 
fied of  these  charges  and  appeared  before  the- 
board  of  directors  of  the  Merchants'  Ex- 
change for  trial,  Insisting  that  the  board  was 
without  jurisdiction  in  the  premises,  for  th» 
reason  that  he  had  violated  no  by-laws  or 
precept  of  the  Institution,  nor  had  he  violat- 
ed the  terms  of  any  business  contract  The- 
matter  was  Inquired  Into  by  the  board  of  di- 
rectors, and  on  May  6,  1904,  plaintiff  was 
found  guilty  of  having  violated  the  terms  of 
a  business  contract  by  not  surrendering  to- 
Mr.  Moffltt  the  several  contracts  referred  to,, 
and  was  therefore  suspended  from  member- 
ship and  denied  the  privileges  of  the  floor 
of  the  Institution  for  the  remainder  of  that 
year;  that  Is,  until  December  31,  1904. 
Plaintiff  immediately  applied  to  the  circuit 
court  of  the  city  of  St  Louis  and  sued  out 
the  writ  of  Injunction  In  this  cause  to  re- 
strain the  defendant  Merchants'  Exchange- 
from  enforcing  the  resolution  or  order  of  its 
board  of  directors  of  May  6,  1904.  Upon  a 
hearing  the  circuit  court  found  the  issues  for 
the  plaintiff  and  granted  perpetual  relief  by 
enjoining  the  defendant  Merchants'  Ex- 
change, from  excluding  the  plaintiff  from 
his  rights  or  privileges  as  a  member  thereof, 
by  reason  of  such  resolution  of  May  6,  1904. 

On  appeal  therefrom  defendant  argues  that 
Its  board  of  directors  proceeded  rightfully 
within  its  power  and  In  accordance  with  its 
by-law  in  suspending  plaintiff  and  denying- 
him  the  privileges  of  the  floor  of  the  Ex- 
change, and  that  the  circuit  court  erred  In 
giving  Judgment  to  the  contrary.  Defendant 
concedes  that  It  has  no  by-law  requiring  a 
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member  to  surrender  contracts  to  another  at 
the  conclusion  of  any  of  the  transactions  be- 
tween them ;  and  It  Is  conceded,  too,  that  de- 
fendant has  no  by-laws  authorizing  Its  board 
of  directors,  In  express  terms,  to  discipline  or 
suspend  a  member  for  falling  to  surrender 
such  contracts.  The  by-laws  of  the  Institu- 
tion confer  authority  upon  the  board  of  direc- 
tors, after  proper  notice  and  hearing  therein 
provided  for,  to  discipline,  suspend,  or  expel 
a  member  for  numerous  causes.  Among 
those  causes  the  board  of  directors  Is  au- 
thorized to  discipline  or  suspend  a  member 
who  "shall  be  guilty  of  falling  to  comply 
promptly  with  the  terms  of  any  business  con- 
tract or  obligation,  or  of  falling  to  equitably 
adjust  and  settle  the  same."  Of  course,  the 
latter  specification  of  this  by-law— that  is, 
that  portion  of  it  authorizing  a  suspension  of 
a  member  for  failing  to  equitably  adjust  and 
settle  a  contract — has  no  application  to  the 
facts  of  this  particular  case,  for  the  reason 
It  implies  that,  before  it  becomes  of  Influence 
in  the  matter,  the  parties  shall  have  at- 
tempted to  adjust  or  settle  the  controversy, 
and  one  member  has  failed  to  do  so.  This 
particular  portion  of  the  by-laws  Is  not  in- 
voked by  the  appellant  here,  for  in  this  case 
the  complainant,  Mr.  Moffltt,  and  his  com- 
pany, upon  a  breach  of  the  contract,  measur- 
ed and  ascertained  the  extent  of  their  dam- 
age to  their  own  notion  and  appropriated 
plaintiff's  funds  to  the  liquidation  of  such 
damage,  without  consulting  him.  In  such 
circumstances,  of  course,  Mr.  Moffltt  and  his 
company  are  In  no  position  to  complain  of  the 
refusal  of  Mr.  Albers  to  equitably  settle  or 
adjust  that  matter.  In  fact,  it  appears  that 
Mr.  Albers  bad  nothing  whatever  to  do  with 
the  settlement  or  adjustment.  The  matter 
was  determined  by  Mr.  Moffltt  and  his  com- 
pany to  their  own  satisfaction  and  as  they 
saw  fit,  without  consulting  the  wishes  of  Mr. 
Albers  and  his  company  in  any  manner. 

Be  this  as  it  may,  this  particular  feature 
of  the  transaction  is  unimportant  at  this 
time  for  the  reason  the  proceeding  to  sus- 
pend plaintiff  from  his  membership  was  not 
predicated  on  a  violation  of  this  provision 
of  the  by-laws;  but,  instead,  it  predicates 
upon  the  prior  clause  thereof,  to  the  effect 
that  the  board  of  directors  may  suspend  a 
member  "who  shall  be  found  guilty  of  fall- 
ing to  comply  promptly  with  the  terms  of 
any  business  contract  or  obligation."  It  is 
conceded  that  the  contracts  referred  to  con- 
tain no  express  terms  requiring  either  party 
to  surrender  or  exchange  the  same  with  the 
other.  By  reference  to  the  contracts,  the 
form  of  which  is  hereinbefore  set  out,  It  may 
be  seen  that  no  'such  express  stipulation  Is 
contained  therein.  It  is  true,  as  argued  by 
appellant,  that  the  contracts  recite  that  they 
are  in  all  respects  subject  to  the  rules  and 
regulations  of  the  Merchants'  Exchange. 
This  recital  does  not  operate  to  aid  the  case 
for  the  defendant  by  incorporating  any  ex- 
press provision  of  the  rules  or  regulations 


of  the  exchange  therein  to  the  effect  that 
a  member  may  be  suspended  for  falling  to 
exchange  contracts,  for  It  is  conceded  that 
the  Institution  has  no  express  rule  or  regu- 
lation in  any  manner  expressly  touching  up- 
on this  matter.  It  is  argued,  however,  that 
there  was  and  is  a  custom  among  the  mem- 
bers of  the  exchange  to  surrender  such  con- 
tracts upon  a  settlement  of  the  matters 
therein  Involved.  To  quote  from  appellant's 
brief,  the  precise  argument  presented,  In 
speaking  of  plaintiff's  refusal  to  surrender 
the  contracts  to  Mr.  Moffltt  and  his  company, 
the  following  language  appears:  "This  was 
in  violation  of  the  custom  and  the  purpose 
of  the  rules  of  the  exchange,  which  contem- 
plate not  only  that  a  settlement  shall  be 
made  between  the  members,  but  that  they 
shall  be  completely  settled,  and,  until  so 
settled,  the  member  has  not  complied  with 
a  business  contract"  Now  from  this  the 
appellant's  theory  of  the  case  seems  to  be 
that,  even  though  there  is  no  express  term 
in  either  the  contract  between  the  parties 
or  the  laws  and  regulations  of  the  exchange, 
requiring  the  surrender  of  such  contracts, 
there  is  an  implied  term  therein  to  that  ef- 
fect, which  Is  acted  upon  by  the  members. 
Therefore  the  proceeding  In  this  case  by  the 
board  of  directors,  which  sought  to  forfeit 
the  rights  of  the  plaintiff  for  a  time  at 
least,  to  further  participate  as  a  member  of 
the  exchange,  Is  predicated  upon  this  implied 
term  of  either  the  contract  or  by-laws.  It 
should  be  a  sufficient  answer  to  the  'entire 
proposition  involved  In  this  argument  to  re- 
assert Judge  Goode's  language  that  words 
are  never  appraised  at  more  than  their  real 
value  when  a  forfeiture  Is  sought  in  their 
name.  Morton  v.  Supreme  Council,  100  Mo. 
App.  76,  73  S.  W.  258.  In  this  case  it  was 
sought  to  forfeit  the  rights  of  the  plaintiff, 
who  is  a  member  of  the  defendant  corpora- 
tion; and  this,  too,  upon  mere  Implication 
of  authority,  looking  to  that  end.  If  the 
proceeding  Is  Bought  to  be  sustained  by  im- 
plication arising  from  the  by-laws,  the  au- 
thority therefor  should  be  denied  upon  the 
proposition  that  It  is  a  penal  proceeding, 
and  that  by-laws  and  statutes  which  forfeit 
the  rights  of  persons  are  penal  in  character. 
Such  by-laws,  like  statutes  of  that  character, 
are  to  be  both  construed  and  pursued  strict- 
ly. Nothing  can  be  taken  by  intendment  or 
implication  to  effectuate  a  forfeiture  there- 
under. In  other  words,  the  cause  of  forfei- 
ture must  fall  within  the  terms  of  the  law. 
Lewine  v.  Sup.  Lodge,  122  Mo.  App.  647,  99 
S.  W.  821;  Casey  v.  Transit  Co.,  116  Mo. 
App.  236,  91  S.  W.  419;  s.  a  205  Mo.  721, 
103  S.  W.  1146. 

Now  touching  the  argument  pertaining  to 
the  implied  terms  of  the  contracts  In  evi- 
dence to  the  effect  of  imposing  the  obliga- 
tion upon  the  members  of  the  Merchants' 
Exchange  to  exchange  contracts  upon  a  set- 
tlement of  their  transactions:  If  such  a 
custom  obtains,  it  appears  by  the  record  that 
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It  obtained  upon  a  settlement  being  had  be- 
tween the  parties  to  the  contracts.  Now  In 
this  case  there  was  certainly  no  settlement 
between  the  parties  to  the  contracts.  The 
evidence  shows  clearly  to  the  contrary.  The 
fact  that  Mr.  Moffltt  and  his  company  declar- 
ed the  contracts  breached  and  appropriated  a 
sufficient  amount  of  the  plaintiff's  funds  In 
their  hands  to  recompense  the  measure  of 
damages  In  accordance  with  their  own  the- 
ory, without  consulting  plaintiff  thereabout, 
certainly  does  not  tend  to  show  a  settlement 
between  the  parties.  It  appears  that  plain- 
tiff was  contending  all  the  time  that  the 
wheat  market  had  been  cornered  by  Moffltt, 
Spencer,  and  MIDlken,  and  that  the  price 
of  92  cents,  by  which  Mr.  Moffltt  and  his  com- 
pany measured  their  damages  for  the  breach 
of  the  contract  was  a  fictitious  standard  and 
improper  for  the  purpose.  To  establish  the 
validity  of  his  claim  to  that  effect,  plaintiff 
instituted  numerous  suits  In  courts  of  com- 
petent Jurisdiction,  maintaining  that  he  bad 
been  oppressed  by  means  of  the  fictitious 
price  established  through  a  corner  In  wheat 
alleged  to  have  been  engineered  by  Mr.  Mof- 
fltt, the  Hubbard  &  Moffltt  Commission  Com- 
pany, and  others  hereinbefore  mentioned. 
When  the  record  shows  a  clear  case  of  dis- 
pute and  contention  between  the  parties,  as 
here  disclosed,  there  certainly  could  have  been 
no  settlement  which,  on  defendant's  theory  of 
the  case,  is  an  essential  prerequisite  to  in- 
voking the  Implied  term  of  the  contract  af- 
fixing'the  obligation  upon  the  parties  to 
exchange  contracts  upon  a  settlement  In 
the  sense  employed,  the  legal  significance 
of  the  term  "settlement"  is:  "An  account- 
ing; adjustment;  liquidation  in  regard  to 
amounts;  as  a  settlement  of  accounts."  Stan- 
dard Dictionary.  From  this  it  is  obvious 
that  the  word  "settlement"  involves  the  idea 
of  mutuality  between  the  parties ;  that  they 
have,  together,  reviewed  the  matter  of  ac- 
count, contract,  or  otherwise,  between  them- 
selves and  adjusted  the  rights  of  each.  Noth- 
ing appears  In  this  case  tending  to  show  a 
settlement  between  the  parties.  According 
to  the  entire  case  presented,  it  appears  that 
the  implied  term  of  the  contract  sought  to 
be  invoked  here,  if  there  be  such  an  implied 
term,  obtains  only  upon  a  settlement  having 
been  made  between  the  parties;  that  is, 
that  the  obligation  to  surrender  the  contracts 
does  not  attach  until  a  settlement  has  been 
made.  And  this  would  seem  to  be  entirely 
proper,  for,  as  long  as  there  is  a  dispute,  it 
is  certainly  not  Improper  for  the  parties  to 
retain  the  writings  evidencing  the  obligation 
on  either  side. 

The  Judgment  will  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  con- 
cur. 


JACKS  et  at  v.  KELLBY  TRUST  CO. 

(Supreme  Court  of  Arkansas.    May  8,  1909.) 

Taxation  (8  789*)— Tax  Deeds— Appboval  bt 
Judge. 

Acts  1881,  pp.  69,  70,  |  11,  make  it  the 
duty  of  the  commissioner  on  the  sale  of  lands 
for  overdue  taxes  to  execute  a  certificate  of  sale 
and  make  such  certificate  assignable,  and  pro- 
vide that  if  the  lands  sold  shall  not  be  redeem- 
ed the  court  shall  order  the  commissioner  to  ex- 
ecute a  deed  to  the  purchaser  in  the  same  man- 
ner as  other  deeds  are  executed  on  sales  under 
decrees  in  chancery,  and  that  it  shall  be  prima 
facie  evidence  that  all  things  were  done  that 
were  necessary  to  make  a  good  title.  Kirby's 
Dig.  §  0323,  provides  for  approval  by  the  court 
to  be  indorsed  on  the  conveyance.  The  Overdue 
Tax  Act  of  1881,  |  9,  provides  that  as  to  any 
suit  under  this  act  the  court  shall  be  consider- 
ed as  always  open.  A  certificate  was  issued  to 
the  purchaser  at  a  tax  sale,  and,  after  his  death, 
application  was  made  by  his  assignee  to  have 
the  deed  executed  to  him,  and  he  filed  an  affida- 
vit alleging  the  assignment  of  the  certificate  and 
that  it  had  been  destroyed  by  fire.  A  deed  was 
executed  to  the  assignee,  reciting  the  sale  of  the 
lands  and  the  affidavit  by  the  assignee,  and  it 
was  approved  by  "S.,  Judge,  Phillips  Circuit 
Court"  Held,  that  the  deed  prima  facie  con- 
veyed the  premises  described  therein,  and  the 
approval  of  the  judge  being  equivalent  to  an  ap- 
proval by  the  court,  and  the  failure  to  enter  the 
order  of  approval  on  record  not  affecting  the  va- 
lidity of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec. 
Dig.  f  789.*] 

Appeal  from  Phillips  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  Maston  E.  Jacks  and  others 
against  the  Kelley  Trust  Company.  From  a 
Judgment  dismissing  plaintiffs'  complaint, 
they  appeal.  Affirmed. 

J.  M.  Vineyard  and  H.  F.  Roleson,  for  ap- 
pellants.  Jas.  M.  Hill,  for  appellee. 

BATTLE,  J.  On  the  23d  day  of  July, 
1906,  Maston  E.  Jacks  and  other  heirs  at 
law  of  T.  M.  Jacks,  deceased,  brought  suit 
in  the  Phillips  chancery  court  against  the 
Kelley  Trust  Company,  seeking  to  quiet  title 
to  1,280  acres  of  land  in  Phillips  county. 
They  alleged  that  they  acquired  title  to 
these  lands  by  inheritance  from  their  father, 
T.  M.  Jacks,  who  bought  at  a  sale  made  un- 
der a  decree  of  the  Phillips  chancery  court 
In  an  overdue  tax  proceeding  The  sale  was 
made  by  a  commissioner  on  the  28th  day  of 
November,  1882,  and  was  reported  to  the 
court  on  the  25th  day  of  August  1883,  and 
confirmed,  but  no  deed  was  executed,  jacks 
died  In  November,  1883,  leaving  plaintiffs  as 
his  only  heirs  at  law. 

Defendant  answered  and  admitted  that 
Jacks  purchased  the  land  at  an  overdue  tax 
sale,  admitted  that  the  sale  was  confirmed, 
but  alleged  that  Jacks  assigned  his  certifi- 
cate of  purchase  to  L.  A.  Fltzpatrick ;  that 
Jacks  died  in  November,  1883,  leaving  plain- 
tiffs as  his  heirs  at  law.  The  defendant  de- 
railed title  as  follows:   By  deed  executed 
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by  Humphries,  who  made  the  sale  as  com- 
missioner appointed  by  the  court,  to  L.  A. 
Fitzpa  trick  upon  his  affidavit,  and  by  deed 
of  Fitzpa  trick  to  Albert  S.  Caldwell,  and  by 
Caldwell  to  Magee,  and  by  Magee  to  Cald- 
well tor  one-half  Interest,  and  by  Magee  and 
Caldwell  to  Harry  B.  Kelley,  and  by  Kelley 
to  the  Kelley  Trust  Company,  the  defendant 

It  was  agreed  by  the  parties  as  follows: 

"That  said  L.  A.  Fltzpatrlck,  after  the  sale 
of  these  lands  to  Dr.  Jacks  under  the  over- 
due tax  decree  in  Phillips  county,  and  after 
the  death  of  said  Jacks,  went  to  the  clerk, 
and  made  affidavit  that  Dr.  Jacks  had.  as- 
signed his  certificate  of  purchase  to  said 
Fltzpatrlck,  and  that  same  had  been  destroy- 
ed by  fire,  and  that  he  bad  a  right  to  the 
deed,  and  the  clerk  made  him  a  deed  to 
said  lands.  These  plaintiffs  never  heard  of 
that  transaction  until  a  short  time  before  the 
beginning  of  this  suit,  although  said  affidavit 
of  L.  A.  Fltzpatrlck  was  incorporated  in  the 
deed  made  to  him  by  the  clerk  as  aforesaid 
and  placed  of  record. 

"That  the  several  chains  of  title  of  the 
defendant  are  correctly  stated  in  Us  an- 
swer, and  the  title  deeds  filed  for  record  and 
recorded  as  therein  set  forth." 

The  deed  referred  to  was  executed  by  the 
commissioner,  who  made  the  sale  in  the 
overdue  tax  proceeding,  and  is,  together  with 
the  certificate  of  acknowledgment  and  rec- 
ord and  indorsement  thereon,  aa  follows: 

"Deed. 

"J.  P.  Humphries,  Com'r,  to  I*  A.  Fitz- 
patrick. 

"Know  all  men  by  these  presents,  that 
whereas  a  decree  was  rendered  In  the  Phil- 
lips circuit  court  in  chancery  on  the  28th 
day  of  November,  1882,  In  a  cause  therein 
pending,  wherein  the  state  of  Arkansas,  on 
toe  relation  of  James  P.  Clarke,  was  plain- 
tiff, and  certain  lands  on  which  taxes  were 
alleged  to  be  due  were  defendants,  condemn- 
ing to  be  sold  for  the  nonpayment  of  taxes 
the  following  tracts  or  parcels  of  land  lying 
In  Phillips  county,  Arkansas,  to  wit:  All  of 
section  thirteen  (13),  fourteen  (14),  twenty- 
three  (23),  twenty-four  (24),  and  twenty-five 
(25),  all  in  township  five  (6)  south,  and  In 
range  one  (1)  east ;  and  whereas  said  lands 
were  sold  to  T.  M.  Jacks  by  the  undersign- 
ed as  commissioners  in  said  decree  on  the 
29th  day  of  January,  1888,  for  the  sum  of 
fifty-six  and  64-100  dollars  each  section,  ag- 
gregating the  sum  of  two  hundred  and  eigh- 
ty-three and  20/100  ($283.20),  which  sum 
has  been  by  him  duly  paid  to  me  as  requir- 
ed by  law,  and  whereas  the  time  allowed  by 
law  for  redemption  has  expired,  and  where- 
as L.  A.  Fltzpatrlck  flies  his  affidavit  claim- 
ing that  the  certificate  of  purchase  of  said 
described  land  has  been  for  value  assigned 
to  him,  and  that  the  said  certificates  have 
been  destroyed  by  lire,  which  said  affidavit 
ii  in  the  words  and  figures  following  to  wit: 


"'State  of  Arkansas,  County  of  Phillips. 

"  'On  this  18th  day  of  April,  1889,  person- 
ally appeared  before  me  a  clerk  of  the  cir- 
cuit court  in  and  for  the  county  and  state 
aforesaid,  L.  A.  Fltzpatrlck  to  me  known, 
who,  being  duly  sworn  according  to  law,  stat- 
ed as  follows:  On  or  about  the  28th  day  of 
January,  1883,  at  a  commissioner's  sale  held 
on  the  above  date  by  J.  F.  Humphries,  com- 
missioner of  the  circuit  court,  wherein  Jas. 
P.  Clarke  et  al.  were  plaintiffs,  and  the  lands 
hereinafter  named  and  other  lands  were  de- 
fendants for  taxes  alleged  to  be  overdue 
thereon,  T.  M.  Jacks  became  the  purchaser  of 
the  following  described  lands,  viz.,  sections 
thirteen  (13),  fourteen  (14),  twenty-three  (23), 
twenty-four  (24),  and  twenty-five  (25),  all  in 
township  five  (5)  south,  range  one  (1)  east; 
that  afterwards,  and  for  value  received, 
and  in  due  course  of  business,  the  said  T. 
M.  Jacks  duly  assigned  by  marginal  indorse- 
ments thereon  the  said  certificates  to  him, 
the  said  L.  A.  Fltzpatrlck,  that  the  same 
were  held  by  him  until  on  or  about  the 
9th  of  February,  1884,  when  his  storehouse 
was  destroyed  by  fire,  and  the  said  certifi- 
cates were  burned;  he  further  states  that 
the  said  certificates  of  purchase  so  destroy- 
ed were  bis  property  at  the  time- of  the  de- 
struction, that  the  same  had  not  been  as- 
signed to  him  before  nor  since  that  date  nor 
any  interest  in  the  same,  and  that  he  is  en- 
titled to  a  deed  for  the  said  above-described 
lands  from  the  said  commissioner. 

"  'L.  A.  Fltzpatrlck. 

"  'Sworn  to  and  subscribed  before  me  this 
18th  day  of  April,  1889. 

"  'J.  F.  Humphries,  Clerk. 

"  'And  whereas,  I,  James  F.  Humphries  as 
commissioner  appointed  by  the  said  court  in 
said  cause  and  directed  to  execute  a  deed  of 
conveyance,  conveying  said  lands  to  the  pur- 
chaser, and  whereas  certificates  of  purchase 
are  made  by  law  assignable,  and  it  appearing 
from  the  affidavit  herein  copied  that  same 
had  been  duly  assigned  to  the  Bald  L.  A. 
Fltzpatrlck  for  value  received,  and  that 
same  bad  been  destroyed  by  fire.  There- 
fore, I,  as  such  commissioner,  in  considera- 
tion of  said  sums  and  of  the  premises  afore- 
said, do  hereby  grant,  sell  and  convey  unto 
the  said  L.  A.  Fltzpatrlck  and  to  his  heirs 
and  assigns  forever  the  lands  above  de- 
scribed, to  wit,  sections  thirteen,  fourteen, 
twenty-three,  twenty-four  and  twenty-five 
in  township  five  south,  range  one  (1)  east 
Witness  my  hand  and  seal  as  such  commis- 
sioner on  the  20th  day  of  April,  1889. 

"  '[Seal]  J.  F.  Humphries,  Commissioner. 

"'State  of  Arkansas,  County  of  Phillips. 

"  'Be  it  remembered,  that  on  this  day  per- 
sonally appeared  before  me  J.  F.  Humphries, 
who  is  personally  well  known  to  me,  and 
stated  that  he  had  executed  the  above  and 
foregoing  deed  as  commissioner  as  aforesaid 
for  the  consideration  and  purposes  therein 
(  contained  and  desired  me  to  so  certify. 
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"  'In  witness  whereof  I  hare  hereunto  set 
my  hand  and  seal  of  the  county  court  affixed 
on  this  23d  day  of  April,  1888. 

" '  Jas.  C.  Rembert,  Clerk. 
'"By  J.  O.  Parrtah,  Deputy  Clerk. 

"'Approved:  M.  T.  Sanders,  Judge  Phil- 
lips Circuit  Court 

'"State  of  Arkansas,  County  of  Phillips. 

"  'I,  J.  F.  Humphries,  Circuit  Clerk  and  ex 
officio  recorder  In  and  for  the  said  county, 
do  hereby  certify  that  the  above  is  a  true 
and  correct  copy  of  the  original  deed  filed 
for  record  on  the  14th  day  of  June,  1889,  at 
1  o'clock  p.  m.,  and  duly  recorded  this 
29th  day  of  June,  1889. 

"'J.  F.  Humphries, 
"'Circuit  Clerk  and  ex  officio  Recorder.'" 

Upon  hearing  the  cause  the  court  dismiss- 
ed plaintiffs'  complaint  for  want  of  equity 
and  they  appealed. 

Was  the  deed  executed  by  the  commission- 
er to  Eitepatrick  a  valid  deed? 

When  the  commissioner  sold  the  lands  to 
Jacks  the  statute  made  it  his  duty  to  exe- 
cute to  Jacks  a  certificate  of  sale,  describ- 
ing the  lands,  and  the  price  for  which  they 
were  sold,  and  made  the  certificate  assign- 
able.  Acts  1881,  p.  69,  i  10. 

It  further  provided  that,  if  "the  lands 
sold  shall  not  be  redeemed  within  the  period 
prescribed  therefor,  the  court  shall  order 
the  commissioner  to  execute  a  deed  to  the 
purchaser,  conveying  to  him  the  land  In  fee 
simple,"  and  that  the  "deed  shall  be  executed 
by  the  commissioner  in  the  same  manner  as 
other  deeds  are  required  to  be  executed  in 
cases  of  sales  made  under  decrees  in  chan- 
cery," and  that  "said  deed  shall  be  prima 
fade  evidence  that  all  things  were  done  that 
were  necessary  to  make  good  the  said  sale 
and  conveyance  for  the  transfer  of  an  es- 
tate in  fee  simple."   Acts  1881,  pp.  70,  71. 

Section  6323  of  Klrby's  Digest  provides  as 
follows:  "A  conveyance  by  a  commissioner 
shall  not  pass  any  right  until  it  has  been 
examined  and  approved  by  the  court,  which 
approval  shall  be  Indorsed  on  the  conveyance 
and  recorded  with  it" 

The  deed  In  this  case  was  indorsed.  "Ap- 
proved: M.  T.  Sanders,  Judge  Phillips  Cir- 
cuit Court" 

The  genuineness  of  this  indorsement  is 
not  questioned,  but  appellants  say  it  was 
an  approval  by  the  judge  and  not  by  the 
court  But  who  Is  the  court?  In  the  sense 
used  in  the  statute,  it  is  the  judge  sitting  at 
the  time  and  place  prescribed  by  law  for 
the  transaction  of  judicial  business.  Sup- 
pose that  the  deed  In  question  had  been  pre- 
sented to  M.  T.  Sanders,  who  was  at  that 
time  judge  of  the  Phillips  circuit  court 
which  had  chancery  jurisdiction,  while  he 
was  sitting  at  the  time  and  place  prescribed 
by  law  for  the  holding  that  court,  and  he 
had  made  the  indorsement  in  question,  what 
would  be  the  effect  of  It?   An  approval  by 


the  court  If  shown  to  have  been  made  un- 
der such  circumstances,  what  would  be  the 
effect  of  it  as  evidence?  That  the  deed  was 
examined  and  approved  by  the  court 

The  Overdue  Tax  Act  of  1881,  section  9, 
provides:  "For  the  purpose  of  taking  any 
step  in  any  suit  brought  under  this  act  tbe 
court  shall  be  considered  as  always  open." 
The  presumption  is  that  official  acts  of  judg- 
es and  courts  are  regular  and  in  conformity 
to  law  until  the  contrary  appears.  The  stat- 
ute required  the  deed  to  be  examined  and 
approved  by  the  court  Tbe  judge  knew 
this,  and  evidently  intended  to  conform  to 
the  statute,  and  It  Is  presumed  that  he  did 
so  when  sitting  as  a  court  at  the  time  and 
place  he  was  authorized  to  do  so.  Then  the 
indorsement  Is  prima  fade  evidence  that  he 
examined  and  approved  the  deed  when  sit- 
ting as  a  court.  The  failure  to  enter  the 
order  upon  record  did  not  affect  the  validity 
of  the  deed.  That  is  an  omission  that  can 
be  supplied  by  an  order  nnnc  pro  tunc. 

Under  tbe  statute  tbe  deed  In  question  fa 
"prima  fade  evidence  that  all  things  were 
done  that  were  necessary  to  make  good  the 
said  sale  and  conveyance  for  the  transfer  of 
an  estate  in  fee  simple."  This  evidence  has 
not  been  overturned. 

Appellants  contend  that  the  commission- 
er was  not  authorized  by  the  filing  of  the 
affidavit  of  Fltzpatrlck  to  execute  the  deed. 
But  he  was  authorized  to  make  a  deed  to 
the  assignee  of  the  certificate  of  purchase. 
The  loss  or  destruction  of  the  certificate  did 
not  deprive  the  assignee  of  the  right  to  the 
deed  or  the  commissioner  of  the.  power  to 
execute  it  In  such  event  he  is  left  to  de- 
termine by  competent  evidence,  satisfactory 
to  himself,  whether  the  certificate  was  as- 
signed, and,  if  so,  to  whom,  and  to  execute 
the  deed  accordingly.  His  decision  was  sub- 
ject to  the  approval  of  the  court,  and  Is  only 
prima  fade  correct 

Decree  affirmed. 


LA  COTTS  v.  PIKE'S  ESTATE  et  al. 

(Supreme  Court  of  Arkansas.    June  7,  1909.) 

1:  Pabtnebship  (8  3*)— Cbeation. 

A  mere  community  of  Interest  by  owner- 
ship of 'property  creates  a  tenancy  in  common, 
but  not  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  | §  13,  14 ;  Dec.  Dig.  8  3.*] 

2.  Pabtnebship  ({  6*)— Existence—  Shaking 
Profits. 

As  between  the  parties  themselves,  there 
can  be  no  partnership  without  an  agreement 
for  a  division  of  the  profits,  though  one  shar- 
ing in  tbe  profits  is  not  necessarily  a  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  8  15;  Dec.  Dig.  8  C*l 

3.  Pabtnebship  (8  344*)— Dissolution. 

Where  the  complaint  was  founded  on  the 
allegation  of  a  partnership,  and  the  relief 
sought  was  the  winding  up  of  the  firm,  having 
land  as  a  part  of  the  assets,  of  which  land 
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complainant  claimed  an  undivided  half  inter- 
est, and  defendant  claimed  that  he  had  always 
been  in  the  adverse  possession  of  the  land  and 
disputed  the  title  of  complainant,  the  court, 
on  determining  that  there  was  no  partnership 
between  the  parties,  could  not  assume  jurisdic- 
tion over  the  land  and  partition  the  same  be- 
tween the  parties. 

[  Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  i  844.*] 

4.  Partition  (|  19*)— Possession  to  Main- 
tain Action.  ' 

A  tenant  in  common,  unless  in  possession, 
or  unless  his  title  is  admitted,  cannot  maintain 
partition. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  It  60-63 ;  Dec.  Dig.  (  19.*] 

5.  Partition  (f  17*)— Title  to  Support  Ac- 
tion —  Disputed  Title  —  Establishment 
— Necessity. 

Under  Kirby's  Dig.  f  2746,  relating  to 
ejectment,  the  remedy  of  a  tenant  in  common, 
who  has  been  ousted  from  the  land,  or  whose 
rights  have  been  totally  denied  by  the  co-ten- 
ants, is  by  ejectment  for  his  proportion  of  the 
land,  and  until  the  issue  has  been  determined, 
equity  is  without  jurisdiction  to  partition  the 
land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  (  54;  Dec.  Dig.  |  17.*] 

Appeal  from  Arkansas  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Action  by  John  La  Cotts  against  the  es- 
tate of  J.  F.  Pike  and  others,  In  which  John 
A  Bower  filed  an  intervention.  From  a  de- 
cree dismissing  the  complaint,  complainant 
appeals.   Modified  and  affirmed. 

H.  A.  Parker,  for  appellant.  J.  M.  Brice, 
for  appellees. 

FRAUENTHAL,  J.  The  plaintiff,  John  La 
Cotts,  Instituted  this  suit  on  December  14, 
1904,  in  the  Arkansas  chancery  court,  against 
the  defendants,  who  are  the  widow  and  chil- 
dren of  J.  F.  Pike,  deceased.  In  his  com- 
plaint he  alleges  that  he  formed  a  partner- 
ship with  said  J.  F.  Pike  on  September  1, 
1888,  and  that  the  contract  of  partnership 
was  evidenced  by  a  deed  of  that  date  execut- 
ed by  J.  F.  Pike  to  him  by  which  said  Pike 
conveyed  to  him  an  undivided  one-half  inter- 
est In  certain  land  and  a  saw  and  grist  mill, 
gin  stand,  press  and  machinery  located  on 
the  land,  that  there  had  never  been  any  settle- 
ment of  the  partnership,  and  be  seeks  an  ac- 
counting of  the  partnership  business  and  a 
settlement  thereof  and  a  division  of  the  part- 
nership assets.  Subsequently  the  adminis- 
trator of  J.  F.  Pike  was  made  a  party  defend- 
ant The  defendants  denied  the  existence  of 
a  partnership  at  any  time  between  plaintiff 
and  J.  F.  Pike,  and  specifically  denied  each 
allegation  of  the  complaint.  They  also  de- 
nied that  plaintiff  had  any  interest  in  or 
title  to  any  of  the  property,  and  they  plead- 
ed laches  and  limitation  against  the  alleged 
claim  of  plaintiff.  John  A.  Bower  filed  an  in- 
tervention, in  which  be  alleged  that  J.  F. 
Pike  bad  executed  to  him  a  mortgage  upon 
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the  property  Involved  in  the  suit  to  secure 
certain  indebtedness  owing  by  Pike  to  him, 
and  he  asked  for  a  foreclosure  of  this  mort- 
gage. Upon  the  trial  of  the  cause  the  chan- 
cery court  entered  a  decree  in  wbicb  it  dis- 
missed the  complaint  for  want  of  equity  and 
dismissed  the  intervention  of  Bower  with- 
out prejudice.  From  that  decree  the  plaintiff 
appeals  to  this  court 

The  evidence  by  which  the  plaintiff  seeks 
to  establish  the  alleged  partnership  between 
himself  and  J.  F.  Pike  consists  of  a  deed  in 
ordinary  form  executed  by  J.  F.  Pike  to  the 
plaintiff  on  September  1,  1888,  by  which  said 
Pike  conveyed  to  plaintiff  an  undivided  one- 
half  of  a  certain  tract  of  land  and  one-half 
interest  in  tbe  above-mentioned  personal  prop- 
erty. The  plaintiff  testified  that  by  virtue 
of  said  deed  there  was  a  partnership  between 
them,  but  be  did  not  make  any  other  state- 
ment relative  to  the  partnership.  He  did 
not  state  that  they  should  share  in  the  prof- 
its, or  that  they  should  be  liable  for  the  loss- 
es of  the  alleged  partnership  business;  nor 
did  he  state  the  nature  and  extent  of  the  busi- 
ness contemplated  or  intended  by  tbe  alleg- 
ed partnership.  On  tbe  contrary,  the  plain- 
tiff testified  that  J.  F.  Pike  paid  him  $50 
rent  per  year  for  certain  yean  for  his  in- 
terest in  the  property;  and  the  undisputed 
evidence  is  that  J.  F.  Pike  replaced  all  the 
personal  property  from  time  to  time  with 
other  property  of  a  similar  kind,  and  that 
he  purchased  all  said  property  upon  his  sole 
and  individual  account  During  all  the  years 
from  1888  until  the  death  of  J.  F.  Pike  in 
September,  1903,  the  property  was  in  the  pos- 
session of  said  Pike,  and  all  transactions  rel- 
ative thereto  with  third  persons  were  had 
and  made  in  the  sole  and  Individual  name  of 
J.  F.  Pike.  The  evidence  tended  also  to 
prove  that  in  December,  1888,  the  plaintiff 
executed  to  one  Merrltt  a  mortgage  upon  his 
undivided  interest  In  the  land,  and  that  this 
interest  in  the  land  was  sold  in  1894  under 
a  decree  of  foreclosure  of  said  mortgage,  and 
in  1894,  after  confirmation  of  said  sale,  a 
deed  therefor  was  executed  by  tbe  commis- 
sioner in  chancery  to  one  J.  W.  Crockett, 
trustee.  The  plaintiff  testified  that,  after 
the  conveyance  of  said  Interest  in  the  land 
to  said  Crockett,  he  considered  tbat  the  part- 
nership between  himself  and  Pike  was  there- 
by dissolved.  In  1900  J.  W.  Crockett,  trus- 
tee, for  $50  conveyed  this  interest  In  the  land 
to  plaintiff. 

In  order  to  constitute  a  partnership,  it  is 
necessary  that  there  should  be  something 
more  than  the  joint  ownership  of  property. 
A  mere  community  of  interest  by  ownership 
is  not  sufficient.  This  creates  a  tenancy  in 
common,  but  not  a  partnership.  Oliver  v. 
Gray,  4  Ark.  425;  Haycock  v.  Williams,  54 
Ark.  884,  16  S.  W.  3;  Harris  v.  Umsted,  79 
Ark.  499,  96  S.  W.  146.   The  test  of  a  part- 
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nerhlp  between  the  parties  themselves  Is 
largely  a  question  of  Intention,  bat,  before 
there  can  be  a  partnership  between  the  par- 
ties themselves,  there  must  be  an  agreement 
from  which  a  community  of  profit  and  loss 
arises.  There  is  no  presumption  of  a  part- 
nership from  a  mere  joint  ownership  of  the 
property.  Nelll  v.  Shamburg,  158  Pa.  263,  27 
Atl.  992;  St  John  v.  Coates,  63  Hun,  460, 
18  N.  I.  SupjK  419.  It  Is  ordinarily  con- 
sidered that  an  agreement  to  share  In  the 
profits  Is  an  essential  element  of  every  part- 
nership, and  yet  because  one  shares  In  the 
profits  this  does  not  necessarily  constitute 
him  a  partner;  but,  if  there  is  an  ab- 
sence of  a  sharing  in  the  profits,  then  there 
Is  no  agreement  by  which  it  can  be  said  a 
partnership  exists.  Between  the  parties 
themselves  it  Is  essential  that  they  shall 
share  In  the  profits  before  it  can  be  said 
that  an  agreement  of  partnership  has  been 
entered  into  and  exists.  Culley  v.  Edwards, 
44  Ark.  427,  61  Am.  Rep.  614;  Johnson  v. 
Rothschilds,  63  Ark.  518,  41  &  W.  996 ;  Her- 
man Kahn  Co.  v.  Bowden,  80  Ark.  23,  96  8. 
W.  126;  Buford  v.  Lewis,  87  Ark.  412,  112 
S.  W.  963;  30  Cyc.  306.  In  this  case  there 
is  a  total  lack  of  evidence  on  the  part  of  the 
plaintlfffto  show  that  there  was  an  agreement 
between  him  and  Pike  by  which  they  should 
share  In  the  profits,  or  that  there  was  any 
understanding  as  to  the  proportion  in  which 
such  profits  should  be  shared;  and  the  evi- 
dence of  plaintiff  seems  to  indicate  that  he 
himself  had  no  idea,  much  less  an  intention, 
of  bearing  any  loss.  The  plaintiff  relies  up- 
on the  deed  as  an  evidence  of  a  partnership, 
but  such  deed  only  makes  the  parties  ten- 
ants in  common  of  the  property,  and  not 
partners.  We  are  of  the  opinion  therefore 
that  the  chancellor  was  correct  In  his  find- 
ing that  the  evidence  does  not  show  that  the 
relationship  of  partners  existed  between 
plaintiff  and  J.  F.  Pike. 

It  Is  urged  by  the  plaintiff  that  the  com- 
plaint should  be  considered  in  the  nature  of 
a  petition  for  partition  of  the  land,  and  that 
be  should  have  that  relief;  but  the  defend- 
ants claim  that  they  are,  and  always  have 
been,  in  the  adverse  possession  of  the  land, 
and  they  dispute  the  title  of  plaintiff  to 
the  land,  and  dispute  any  interest  of  plaintiff 
therein.  The  complaint  is  founded  upon  the 
allegations  of  a  partnership,  and  the  relief 
sought  therein  is  the  winding  up  of  that  part- 
nership. The  land,  by  the  bill,  is  claimed  to 
be  a  part  of  the  assets  of  the  partnership, 
and  its  disposal  is  sought  only  upon  a  settle- 
ment of  the  business  of  the  partnership. 
When  the  court  determined  that  there  was 
no  relation  of  partnership  existing  between 
the  parties,  there  was  no  equitable  ground 
upon  which  to  assume  Jurisdiction  over  the 
land  and  the  parties.  The  defendants  were 
claiming  the  land  adversely  to  plaintiff,  and 
partition  cannot  be  had  of  land  held  adverse- 


ly. Landon  v.  Morris,  75  Ark.  6,  86  S.  W. 
672. 

It  has  been  repeatedly  held  by  this  court 
that,  unless  a  tenant  in  common  Is  in  posses- 
sion of  or  his  title  is  admitted  to  the  land, 
he  cannot  maintain  a  bill  In  equity  for  a  par- 
tition thereof.  Byers  v.  Danley,  27  Ark.  77 ; 
London  v.  Overby,  40  Ark.  155;  Moore  v. 
Gordon,  44  Ark.  334;  Criscoe  v.  Hambrlck, 
47  Ark.  235,  1  S.  W.  150;  Ashley  v.  Little 
Rock,  56  Ark.  391,  19  S.  W.  1068;  Eagle  v. 
Franklin,  71  Ark.  544,  75  8.  W.  1093 ;  Landon 
v.  Morris,  75  Ark.  6,  86  S.  W.  672 ;  Gannon  v. 
Stevens  (Ark.)  115  S.  W.  388.  By  virtue  of  his 
deed  the  plaintiff  was  only  a  tenant  In  com- 
mon in  the  land.  Where  the  tenant  in  common 
is  ousted  from  the  land,  or  his  rights  totally 
denied  by  the  co-tenants,  his  remedy  is  by  an 
ejectment  suit  for  his  proportion  of  the  land. 
Kirby's  Dig.  f  2746;  Trapnall  v.  Hill,  31 
Ark.  345.  The  party  who  is  In  possession 
claiming  the  land  adversely  has  a  right  to 
have  a  trial  of  his  cause  in  the  law  court; 
and,  until  the  issue  as  to  the  title  is  deter- 
mined, a  court  of  equity  has  no  jurisdiction 
to  partition  the  land  between  alleged  tenants 
In  common.  But  the  plaintiff  should  not  be 
prejudiced  by  any  decree  herein  in  his  right 
to  institute  an  ejectment  for  the  recovery  of 
bis  alleged  portion  of  the  land,  if  be  should 
so  desire.  In  order  that  the  decree  In  this 
case  cannot  possibly  have  such  effect,  the 
decree  should  be  modified  so  that  It  will  dis- 
miss bis  complaint,  but  will  dismiss  It  with- 
out any  prejudice  to  the  plaintiff  to  Institute 
a  suit  for  a  recovery  of  his  alleged  portion 
of  the  land. 

The  decree  will  be  here  modified  In  that 
regard,  and,  so  modified,  the  decree  la  af- 
firmed. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  HOLMAN. 
(Supreme  Court  of  Arkansas.    May  31,  1909.> 

1.  Masteb  and  Servant  ({  219*)— Injuries 
to  Servant — Assumption  of  Risk. 

A  locomotive  engineer  assumes  the  risk 
of  injury  from  the  absence  of  a  switch  light  or 
target  to  show  whether  the  switch  is  open. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  610-624;  Dec  Dig.  f 
219.*] 

2.  Master  and  Servant  (|  288*)— Injuries 
to  Servant— Actions— Questions  fob  Ju- 

BT. 

Whether  a  locomotive  engineer  knew  of  the 
absence  of  the  lock  on  a  switch  stand,  so  as 
to  assume  the  risk,  held,  nnder  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  288.*) 

3.  Masteb  and  Servant  (§  288*)— Injuries  to 
Servant— Actions— Questions  fob  Jubt. 

Evidence  as  to  whether  there  was  a  prom- 
ise to  repair  a  defective  switch  stand  held  to 
warrant  submitting  the  question  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec  Dig.  |  288.*] 
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4.  Mastkb  and  Servant  ((  221*)— Injuries 
io  Sebvart— Risks  Assumed  bt  Servant— 

1  Promise  to  Remedy  Defect. 

Where  no  definite  time  1b  named  in  a 
master's  promise  to  repair  a  defective  appliance, 
the  suspension  of  his  right  to  set  np  the  de- 
fense of  assumed  risk  by  the  servant  using  such 
appliance  in  reliance  on  the  promise  continues 
for  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  638-647;  Dec.  Dig.  { 

5.  Mastkb  and  Sebvart  ($  221*)— Injuries 
to  Sebvart— Risks  Assumed  by  Servant— 
Promise  to  Remedy  Defect. 

A  servant  does  not  assume  the  risk  of  In- 
jur; from  defective  appliances  by  continuing 
to  work  in  reliance  on  the  master's  promise  to 
repair,  though  the  danger  is  obvious  and  immi- 
nent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  638-647;  Dec.  Dig.  { 
221.*] 

6.  Mastkb  and  Servant  ((  234*)— Injuries 
to  Sebvart— Contributory  Negligence  or 
Servant. 

It  is  contributory  negligence  for  a  servant 
to  continue  to  work  in  reliance  on  the  mas- 
ter's promise  to  repair,  when  the  danger  is  so 
obvious  and  imminent  that  no  person  of  ordi- 
nary prudence  would  expose  himself  to  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f|  684-686;  Dec  Dig.  { 
234.*] 

7.  Master  and  Servant  (§  289*)— Injuries 
to  8  kb  v  ant — questions  fob  jury— con- 
TRIBUTORY Negligence. 

Whether  a  locomotive  engineer,  continu- 
ing to  work  for  about  three  weeks  in  reliance 
on  a  promise  to  repair  a  defective  switch  stand, 
continued  in  the  service  an  unreasonable  time, 
was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  i  289.*] 

8.  Appeal  and  Error  (§  1064*)— Review— 
Harm xje 88  Error— Instructions. 

A  charge  declaring  it  to  be  defendant's 
duty  to  inspect  its  tracks  and  switch  stands  is 
not  prejudicial,  though  no  specific  negligence 
in  that  particular  is  alleged,  when  the  negli- 
gence alleged  could  not  have  existed  had  there 
been  proper  inspection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  1 1064.*} 

Appeal  from  Circuit  Court,  Clark  County; 
Jacob  M.  Carter,  Judge. 

Action  by  Vina  Holman,  administratrix, 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  instructions  numbered  2,  8,  and  4,  giv- 
en for  plaintiff,  referred  to  in  the  opinion,  are 
as  follows: 

"(2)  Employes  of  railroad  companies  as- 
sume all  the  risks  ordinarily  incident  to  the 
work  they  undertake  to  perform,  but  not  the 
risks  of  failures  of  such  companies  to  per- 
form their  duty;  nor  is  It  their  duty  to 
make  inspection  or  examination  to  discover 
any  latent  defective  or  dangerous  conditions 
arising  from  any  failure  of  their  employers 
to  discharge  their  duty.  They  have  the  right 
to  assume  that  such  duties  have  been  faith- 
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fully  performed,  and  to  act  on  the  assump- 
tion until  they  have  knowledge  or  notice  to 
the  contrary. 

"(B)  When  an  employe  of  a  railroad  com- 
pany has  notice  or  knowledge  that  his  em- 
ployer has  failed  to  perform  his  duty  of  ex- 
ercising reasonable  and  ordinary  care  looking 
to  the  safety  of  the  employe  in  the  perform- 
ance of  his  work,  the  employe  assumes  the 
risks  arising  from  such  failure,  if  he  contin- 
ues on  In  his  work ;  but  if  the  employer,  or 
his  agent  whose  duty  H  Is  to  keep  it  in  re- 
pair, tells  him  that  he  will  repair  the  defect 
arising  from  such  failure,  then  the  employe 
does  not  assume  the  risks  of  Injury  there- 
from, unless  the  danger  is  so  obvious,  patent 
glaring,  or  manifest  that  no  person  of  ordi- 
nary prudence  would  have  continued  in  the 
work  in  reliance  on  such  promise,  unless  he 
so  continue  an  unreasonable  time  after  the 
promise. 

"(4)  If  you  And  from  the  evidence  that  the 
deceased  knew  that  said  appliance  for  open- 
ing and  closing  the  switch  was  broken  and 
defective  so  that  It  could  not  be  locked,  and 
that  it  was  not  locked  and  bad  not  been  for 
some  time,  still  If  you  should  further  find 
from  the  evidence  that  the  deceased  com- 
plained to  the  section  foreman  whose  duty  it 
was  to  repair  such  defects,  and  that  the  said 
section  foreman  advised  the  deceased  that 
application  had  been  made  by  him  to  the  de- 
fendant for  a  new  appliance  for  said  switch 
that  could  be  locked,  and  that  same  would 
be  put  on  said  switch  as  soon  as  the  appli- 
ance could  be  gotten  there  by  the  defendant, 
and  that  thereafter,  relying  upon  such  prom- 
ise, the  deceased  continued  work  in  the  em- 
ployment of  the  defendant  and  that  the*  dan- 
ger arising  from  the  condition  of  said  switch 
appliance  was  not  so  obvious,  imminent,  or 
glaring  that  an  ordinarily  prudent  person 
would  not  have  continued  In  the  same  work, 
then  it  is  for  you  to  say,  under  all  the  facts 
and  circumstances  of  the  case,  whether  the 
deceased  did  in  fact  assume  the  risk  arising 
from  the  said  condition  of  said  switch  appli- 
ance." 

Instruction  No.  5,  given  for  defendant  Is 
as  follows: 

"(5)  You  are  Instructed  that  while  it  Is 
not  the  duty  of  the  employe  using  dangerous 
machinery  furnished  by  the  master  to  in- 
spect the  same  for«latent  and  hidden  defects, 
the  law  does  not  require  him  to  take  notice 
of  any  defect  of  the  same  which  is  patent  or 
obvious  and  that  can  be  discovered  by  ordi- 
nary observation.  He  cannot  go  blindly 
ahead  regardless  of  the  consequences,  but  he 
must  use  bis  eyes  and  make  such  inspection 
as  ordinary  care  would  require  of  one  whose 
duty  it  is  to  take  notice  of  obvious  defects." 

John  Holman  was  a  locomotive  engineer  in 
the  employ  of  appellant  On  the  12th  day  of 
January,  1908,  he  was  on  an  engine  that  was 
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polllng  a  freight  train  on  appellant's  rail- 
road from  El  Dorado  and  Camden  to  Gur- 
don. About  a  half  or  three-quarters  of  a 
mile  south  of  Gurdon,  a  switch  connected  a 
side  track  with  the  main  line.  Holman's  en- 
gine ran  Into  this  switch,  which  was  open. 
On  the  side  track  about  400  feet  from  where 
the  engine  entered  the  switch  were  freight 
cars.  Holman  seeing  that  a  collision  was  In- 
evitable, after  doing  all  he  could  to  stop  his 
engine,  jumped  therefrom  and  received  In- 
juries from  which  he  suffered  greatly  until 
January  21,  1908,  when  he  died.  A  rule  of 
the  company  required  engineers  to  keep  their 
engines  under  control  while  In  the  yard  lim- 
its. Holman  when  he  entered  the  switch 
was  within  the  yard  limits,  and  be  had  his 
engine  under  control.  There  was  no  light 
at  the  switch,  and  the  switch  was  unlocked. 
It  was  the  duty  of  the  railway  company  to 
keep  lights  at  the  switch  and  to  keep  the 
same  locked.  The  lights  revealed  the  con- 
dition of  the  switch,  and  the  lock  on  the 
switch  prevented  It  from  being*  opened  ex- 
cept when  required.  This  condition  had  ex- 
isted at  the  switch  for  some  months.  Hol- 
man's engine  ran  Into  the  open  switch  about 
half  past  9  o'clock  at  night.  There  was  a 
coal  oil  light  on  the  engine  furnished  by  the 
company,  but  the  light  from  this  was  not 
sufficient  to  enable  him  to  see  that  the 
switch  was  open.  Holman  was  42  years  old 
and  a  married  man.  His  wife  and  several 
children  survived  him.  All  of  the  children 
were  in  their  teens,  some  of  them  quite 
young.  Holman  was  an  affectionate  hus- 
band and  father,  devoted  to  his  family.  He 
was  moral  and  of  frugal  and  Industrious  hab- 
its. He  earned  from  $150  to  $200  per  month 
and  contributed  monthly  to  the  family  about 
$110  or  $115.  His  widow,  as  administra- 
trix, sued  the  appellant  for  damages  for  the 
benefit  of  the  estate,  and  also  in  a  separate 
count  sued  for  damages  for  herself  and 
children.  The  complaint  alleged  that  ap- 
pellant was  negligent  In  falling  to  keep  a 
light  at  the  switch  stand,  and  negligent  in 
falling  to  keep  the  switch  closed  except 
when  It  was  necessary  to  transfer  cars  to 
it  from  the  branch  line,  and  that  appellant 
was  also  negligent  In  permitting  freight  cars 
to  be  on  the  side  track  without  any  light  to 
Indicate  where  they  were  situated.  The  ap- 
pellant's answer  denied  .all  the  material  al- 
legations of  the  complaint  and  charged  con- 
tributory negligence  on  the  part  of  Holman, 
in  that  he  knew  of  the  condition  of  the 
switch  and  in  falling  to  keep  his  engine  un- 
der control  while  running  within  yard  lim- 
its at  Gurdon,  thereby  violating  the  rules 
and  regulations  of  the  defendant  It  fur- 
ther alleges  that  he  was  guilty  of  contribu- 
tory negligence  In  jumping  from  his  engine 
at  the  time  he  did,  and  that  if  he  bad  re- 
mained thereon  he  would  not  have  been 
injured. 

Stephens,  one  of  the  brakemen  who  was 


a  witness  on  behalf  of  appellant,  testified,  in 
part,  as  follows:  "That  he  knows  the  switch 
where  the  injury  occurred,  and  thinks  the 
lock  was  there,  but  that  the  staple  had  been 
broken  out  so  that  it  could  not  be  locked. 
That  It  bad  been  in  that  condition  four  or 
five  months,  and  Mr.  Holman  knew  it,  be- 
cause he  (witness)  told  him  about  it  once. 
That  be  told  blm  it  could  not  be  locked. 
That  he  was  on  the  engine  with  Mr.  Holman 
one  day  and  said  to  him  that  that  switch 
ought  to  be  fixed,  that  there  was  no  staple 
In  there,  and  it  could  not  be  locked,  and  that 
it  was  dangerous  to  go  in  there  over  it  at 
night,  and  that  Mr.  Holman  replied  that  It 
certainly  ought  to  be  fixed.  That  this  con- 
versation occurred  one  day — he  does  not 
know  Just  when — as  they  were  pulling  out 
of  Gurdon,  when  they  were  about  a  mile 
south  of  the  town.  That  he  told  him  about 
it  because  he  thought  It  was  his  duty,  as  be 
knew  it  was  dangerous,  and  thought  probab- 
ly by  telling  him  that  he  might  have  it  fixed. 
That  he  knew  it  was  the  duty  of  the  section 
foreman,  Oscar  Bell,  to  have  it  fixed.  That 
he  didn't  tell  him  because  he  didn't  see  blm 
at  that  time,  although  he  had  known  of  the 
condition  of  the  lock  for  four  or  five  months. 
That  he  does  not  remember  how  long  it  waa 
after  he  discovered  there  was  no  lock  before  be 
told  Mr.  Holman,  but  thinks  probably  it  was 
three  or  four  weeks  before  he  was  hurt  that 
he  told  blm.  That  he  bad  seen  Oscar  Bell, 
the  section  foreman,  frequently  during  this 
time,  but  only  when  his  train  was  In  mo- 
tion." 

Oscar  Bell,  the  section  foreman,  testified, 
among  other  things,  as  follows:  That  he 
knows  the  switch  where  Mr.  Holman  was 
hurt,  and  knows  there  was  no  lock  on  it 
when  the  Injury  occurred.  That  for  about 
four  months  the  lock  had  been  hanging  there, 
but  the  staple  had  been  pulled  out  so  that  it 
could  not  be  locked.  That  Holman  knew  of 
this  condition  because,  he  had  said  to  wit- 
ness: "Oscar,  there  ought  to  be  a  lock  put 
on  that  switch — south  switch.  That  is  dan- 
gerous that  way."  That  he  (witness)  told 
him  that  he  knew  it  was  dangerous,  and  that 
the  road  master  had  told  him  he  would  fur- 
nish him  something  to  repair  it  with.  That 
Holman  mentioned  it  first,  but  did  not  say 
how  long  be  had  known  of  the  condition  of 
the  lock.  That  be  was  hurt  In  January,  and 
this  conversation  took  place  about  three  or 
four  months  before.  That  the  first  thing  he 
remembers  Mr.  Holman  saying  was  that 
there  ought  to  be  a  lock  on  the  south  switch, 
that  it  was  dangerous.  That  he  knows  It 
was  broken  because  he  had  seen  it,  but  does 
not  know  bow  long  before  this  conversation 
— thinks  probably  only  a  few  days.  That  it 
was  not  exactly  his  business  to  fix  this,  as 
there  was  a  yard  gang  supposed  to  attend  to 
it  That  Mr.  Wood  and  Mr.  Wall,  both  road 
masters  at  Gurdon,  had  agreed  to  furnish  a 
lever  to  have  this  fixed.   That  it  waa  his 
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duty  to  fix  It  if  he  was  furnished  with  some- 
thing to  repair  it  with.  That  his  duty  as 
section  foreman  was  to  keep  the  tracks  in 
order,  which  was  done  by  going  over  them 
every  day.  That  he  told  Mr.  Holman  that, 
as  soon  as  the  road  master  furnished  him 
(Bell)  with  a  lever  to  put  the  lock  on,  he 
would  lock  it.  That  he  had  fixed  the  switch, 
bnt  not  until  after  the  injury.  The  above 
witness  was  asked,  for  the  purpose  of  laying 
the  foundation  for  impeaching  him,  the  fol- 
lowing question:  "Did  you  at  Mrs.  Holman's 
house  in  Ourdon,  Ark.,  on  or  about  the  10th 
day  of  August  tell  her  that  John  H.  Holman 
just  a  few  days  before  he  was  injured  told 
you  that  the  lock  was  broke,  and  that  there 
was  no  lock  on  that  switch,  and  that  it  ought 
to  be  fixed,  and  that  you  said,  that  you  told 
him,  that  the  road  master  had  promised  to 
get  yon  another  one,  and  that  you  would  fix 
it  Just  as  soon  as  you  got  it?  The  witness 
answered  that  he  did  not  tell  her  that,  but 
did  tell  her  that  Mr.  Holman  had  spoken  to 
him  about  the  switch  stand,  and  that  witness 
had  said  as  soon  as  the  road  master  furnish- 
ed him  with  something  to  fix  it  with  he 
would  do  so.  but  did  not  say  it  was  Just  be- 
■  fore  he  was  hurt  or  injured. 

Mrs.  Holman  testified:  That  she  knew  Os- 
car Bell,  and  that  he  had  on  or  about  the 
10th  day  of  August,  at  her  house,  told  her 
that.  Just  a  few  days  before  her  husband 
was  hurt,  he  told  him  that  switch  ought  to 
be  fixed,  and  that  Bell  told  her  husband  he 
would  fix  it,  as  soon  as  the  road  master 
would  give  him  one. 

There  was  a  verdict  in  the  sum  of  $4,000 
on  each  count.  Judgment  was  entered,  ac- 
cordingly, in  favor  of  appellee,  and  appellant 
duly  prosecutes  this  appeal 

E.  B.  Kinsworthy  and  Lewis  Rhoton.  for 
appellant.  McMillan  &  McMillan  and  Mur- 
phy, Coleman  &  Lewis,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  questions  of  negligence  and  con- 
tributory negligence  were  submitted  to  the 
Jury  upon  correct  instructions.  We  deem 
it  unnecessary  to  discuss,  seriatim,  the  in- 
structions of  the  court.  It  is  conceded  that 
for  the  most  part  they  announce  correct  and 
familiar  principles;  but  it  is  contended  by 
appellant  that,  as  applied  to  the  facts  of 
this  case,  the  Instructions  are  abstract,  mis- 
leading, and  prejudicial.  Among  other  in- 
structions to  the  giving  of  which  appellant 
objected  were  these:  (Reporter  set  forth 
in  note  Kos.  2,  3,  and  4  given  at  request  of 
appellee.)  In  asking  these  instructions  ap- 
pellee treated  the  facts  as  raising  the  issue 
of  assumed  risk,  although  such  defense  was 
not  set  up  in  the  answer.  Appellant  also 
by  its  prayers  for  Instructions  treated  it  as 
an  issue  in  the  case.  We  will  therefore  con- 
sider the  objection  to  the  rulings  of  the  court 
in  the  giving  and  refusing  of  prayers  for  in- 


structions as  if  the  defense  of  assumed  risk 
had  been  properly  pleaded. 

The  appellant  contends  that,  upon  the  un- 
disputed evidence,  the  defect  in  the  switch 
was  patent,  or,  in  other  words,  a  defect 
which  Holman  in  the  exercise  of  ordinary 
care  for  his  own  safety  in  the  use  of  the 
track  furnished  him  should  have  discover- 
ed ;  but,  whether  the  defect  was  obvious  or 
not,  appellant  contends  that  the  undisputed 
evidence  shows  that  Holman  had  actual 
knowledge  of  It  Holman's  duties  were  on 
his  engine.  The  evidence  does  not  show  that 
an  engineer  In  the  performance  of  his  duties 
could  have  observed  that  the  switch  was  un- 
locked, nor  does  It  show  that  Holman  bad 
ever  observed  this  condition,  or  that  he  had 
the  opportunity  to  do  so.  See  Railway  Co. 
v.  Marker,  41  Ark.  642 ;  Railway  Co.  v.  Lev- 
erett  48  Ark.  333,  3  S.  W.  60.  3  Am.  St  Rep. 
230.  The  absence  of  lights  in  the  night  or  of 
targets  in  the  day,  to  show  whether  the 
switch  is  open,  would  be  an  obvious  defect 
the  risk  of  which  the  engineer  would  as- 
sume ;  but  the  presence  or  absence  of  a  lock 
on  a  switch  stand  we  do  not  consider,  under 
the  evidence,  such  an  obvious  condition  as 
to  warrant  an  instruction  as  matter  of  law 
that  the  engineer  was  bound  to  take  notice 
of  it  The  utmost  that  appellant  had  the 
right  to  ask  under  the  evidence  here  was  to 
have  the  questions  submitted  to  the  jury  as 
to  whether  the  defect  complained  of  was  a 
latent  or  patent  one.  The  appellant  had  the 
question  submitted  in  its  prayer  No.  6  which 
the  court  granted.  (Reporter  set  out  in 
note.)  This  instruction  at  the  instance  of. 
appellant  and  instruction  No.  2  at  the  re- 
quest of  appellee,  properly  submitted  to  the 
jury  the  question  as  to  whether  the  defect 
of  an  unlocked  switch  was  a  latent  or  patent 
one,  and  in  either  case  correctly  declared 
what  were  the  duties  and  rights  of  the  em- 
ploye. 

Instruction  No.  2,  at  the  Instance  of  ap- 
pellee, would  have  been  abstract,  to  be  sure, 
if  the  uncontroverted  evidence  had  shown, 
as  appellant  contends  it  does,  that  Holman 
had  knowledge  that  there  was  no  lock  on  the 
switch;  but  we  are  of  the  opinion  that  it 
was  also  a  question  for  the  jury  as  to  wheth- 
er Holman  nad  knowledge  of  the  unlocked 
switch  before  and  at  the  time  of  the  injury. 
True,  two  witnesses  for  appellant  testify  to 
Holman's  having  such  knowledge,  but  there 
are  conflicts  and  inconsistencies  in  the  tes- 
timony of  these  two  witnesses.  For  in- 
stance, the  witness  Stephens  says:  "That 
he  does  not  remember  how  long  it  was  after 
he  discovered  there  was  no  lock  before  he 
told  Mr.  Holman,  but  thinks  it  was  three  or 
four  weeks  before  he  was  hurt."  This  is  the 
source  whence  Holman  received  bis  first 
knowledge  of  the  unlocked  switch  (according 
to  the  only  evidence  in  the  record),  and  he 
received  such  knowledge  (this  witness  Ste- 
phens thinks)  three  or  four  weeks  before  he 
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was  hurt.  Yet,  according  to  the  testimony 
of  Oscar  Bell,  In  a  conversation  between  him 
and  Holman  that  took  place  three  or  four 
months  before  Holman  was  hurt,  Holman 
mentioned  to  him  first  that  "there  ought  to 
be  a  lock  pat  on  that  switch."  According  to 
the  testimony  of  Bell,  Holman  was  telling 
him  the  above  at  least  two  or  three  months 
before  Holman  himself  knew  that  there  was 
an  unlocked  switch,  if  the  testimony  of 
Stephens  was  correct  Then  again  Stephens 
and  Bell  each  testified  that  the  lock  had 
never  been  taken  from  the  switch,  but  was 
still  there,  in  place,  and  that  the  only  trouble 
was  that  the  staple  was  broken  off  the 
switch  lever,  so  that  It  could  not  be  locked, 
and  that  it  had  been  in  that  condition  for 
four  or  five  months.  While  all  the  other 
witnesses  who  had  examined  the  switch,  or 
had  had  opportunity  to  observe  it,  Tillman, 
Hopkins,  and  Hughes,  swore  that  at  the 
time  of  the  injury,  and  Just  before,  there  was 
no  lock  on  the  switch ;  Hopkins  and  Hughes 
saying  there  bad  been  one  on  it  a  month 
And  a  half  or  two  months  before. 

In  view  of  these  conflicts  and  inconsisten- 
cies, and  some  other  Inherent  weaknesses  in 
the  evidence  of  Bell  and  Stephens,  and  in 
Flew  of  the  fact  that  there  was  evidence  di- 
rectly tending  to  impeach  Bell,  we  are  not 
warranted  In  Baying  that  the  undisputed  evi- 
dence establishes,  the  fact  that  Holman  had 
knowledge  of  the  unlocked  switch '  before  or 
at  the  time  he  was  Injured.  On  the  con- 
trary, it  was  peculiarly  a  question  for  the 
Jury  as  to  whether  he  had  such  knowledge. 
The  court  In  instruction  No.  4,  at  the  request 
of  appellee,  properly  submitted  to  the  jury 
to  determine  whether  Holman  had  such  knowl- 
edge, and  in  instructions  3  and  4,  at  request 
of  appellee,  the  court  submitted  the  question 
as  to  whether,  having  such  knowledge,  under 
all  the  circumstances  of  the  case,  including 
a  promise  to  repair  on  the  part  of  the  mas- 
ter, if  there  was  one,  Holman  assumed  the 
risk  arising  from  the  unlocked  switch.  The 
Instructions  in  effect  tell  the  jury,  on  the 
question  of  the  promise  to  repair,  that  if 
there  was  such  promise,  and  Holman  con- 
tinued In  his  work  under  it  be  did  not  as- 
sume the  risk  of  the  danger  unless  it  was  so 
obvious,  patent,  glaring,  or  manifest  that  no 
person  of  ordinary  prudence  would  have 
continued  In  the  work  in  reliance  on  such 
promise,  unless  he  so  continued  an  unrea- 
sonable time  after  the  promise.  The  specific 
objection  to  the  Instruction  made  at  the  time 
by  appellant  was  "that  it  was  unsupported 
by  the  evidence,  and  that  It  ignores  the  prop- 
osition of  contributory  negligence  In  case  the 
jury  should  find  that  the  defendant  did  not 
in  fact  agree  to  fix  the  lock  in  a  certain 
time  or  at  all."  The  evidence  as  to  the 
promise  to  repair  is  contained  In  the  testi- 
mony of  Bell,  set  out  supra,  and  it  is  amply 
sufficient  to  warrant  the  submission  of  the 
question  as  to  whether  there  was  such  prom- 


ise to  the  jury.  Bell  was  the  agent  of  ap- 
pellant to  make  such  repairs.  Holman,  ac- 
cording to  Bell's  testimony,  called  the  latter's 
attention  to  the  dangerous  condition  of  the 
unlocked  switch  and  the  importance  of  re- 
pairing the  defect,  and  Bell  told  Holman 
that  the  road  master  had  promised  to  fur- 
nish the  lever,  and  that  as  soon  as  he  did  so 
be  (Bell)  would  fix  the  switch.  It  was  Bell's 
duty  to  keep  the  tracKs  In  order,  which  be 
says  he  did  by  going  over  them  every  day. 
Taking  his  testimony  as  true,  the  reasonable 
inference  was  that  there  was  a  promise 
to  repair,  and  that  it  would  be  done  in  a 
very  short  time,  although  no  definite  time 
was  named. 

The  effect  of  a  promise  to  repair  by  the 
master,  and  the  continuance  in  bis  service 
by  the  servant,  In  reliance  upon  the  promise, 
is  to  create  a  new  stipulation  whereby  the 
master  assumes  the  risks  Impendent  during 
the  time  specified  for  the  repairs  to  be  made. 
Where  no  definite  period  Is  specified  In 
which  the  given  defects  are  to  be  remedied, 
the  suspension  of  the  master's  right  to  avail 
himself  of  the  defense  of  assumption  of  the 
risk  by  the  servant  continues  for  a  reason- 
able time.  1  Labatt,  Master  ft  Servant  fi 
424,  425,  and  notes  thereto.  No  matter  how 
obvious  the  defects  or  how  Imminent  the 
perils  therefrom,  the  servant  pending  the 
promise  of  the  master  to  repair,  does  not  as- 
sume the  risk  of  the  given  defects  by  con- 
tinuing In  the  master's  service  in  reliance  up- 
on his  promise,  for,  as  was  said  by  the  Su- 
preme Court  of  Illinois  in  Swift  &  Co.  v. 
O'Neill,  187  111.  337.  58  N.  E.  416;  "By  the 
promise  of  the  master  a  new  relation  is  cre- 
ated between  him  and  the  employe,  whereby 
the  master  impliedly  agrees  that  the  serv- 
ant shall  not  be  held  to  have  assumed  the 
risk  for  a  reasonable  time  following  bis 
promise."  Chicago  Anderson  Pressed  Brick 
Co.  v.  Sobkowlak,  148  111.  573,  36  N.  E.  572 ; 
Schlitz  v.  Pabst  Brewing  Co.,  57  Minn.  303, 
59  N.  W.  188;  McFarlan  Carriage  Co.  v. 
Porter,  153  Ind.  107,  53  N.  Es  465;  Texas  & 
N.  O.  Ry.  Co.  v.  Blngle,  9  Tex.  Civ.  App.  322, 
29  S.  W.  674.  This  rule  Is  a  necessary  cor- 
ollary of  the  doctrine  that  the  defense  of  as- 
sumed risk  rests  on  contract  Choctaw,  O.  ft 
G.  B.  Co.  v.  Jones,  77  Ark.  367,  92  S.  W. 
244,  4  L.  R.  A.  (N.  S.)  837;  Narramore  v. 
C.  C,  C.  &  St.  L.  Ry.  Co.,  96  Fed.  298-301, 
37  C.  C.  A.  499,  48  L.  R.  A.  68.  For  It  cannot 
be  said  that  the  servant  has  voluntarily  as- 
sumed the  risk  of  the  Impending  danger  of 
working  in  an  unsafe  place  or  of  the  use 
of  obviously  defective  appliances,  furnished 
by  the  master,  where  the  servant  has  com- 
plained to  the  master  of  such  defective  con- 
ditions and  agrees  to  and  does  continue  in 
his  service  upon  the  promise  of  the  master 
within  the  time  specified,  or  a  reasonable 
time,  if  none  is  specified,  to  restore  the  place 
or  appliances  to  normally  safe  conditions. 
The  complaint  of  the  servant  shows  that  he 
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is  not  willing  to  continue  In  the  employment 
under  the  dangerous  surroundings.  The 
promise  of  restoration  by  the  master  to  se- 
cure the  continuation  of  the  service  of  his 
employes  is  a  confession  of  a  breach  of  duty 
which  rests  solely  with  him,  and  which  he 
alone  can  and  should  correct.  Out  of  this 
contractual  relation  the  law  declares  that, 
for  a  reasonable  time,  the  burden  of  the  as- 
sumption of  risks  and  the  responsibility  for 
any  Injury  resultant  to  the  careful  servant 
by  reason  alone  of  the  defective  conditions 
is  on  the  master,  where  it  belongs,  for  he 
Is  in  the  wrong.  Judge  Cooley  says:  "If 
the  servant,  having  a  right  to  abandon  the 
service  because  it  is  dangerous,  refrains  from 
doing  so  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  re- 
move the  danger  Is  manifest  and  Imperative, 
and  the  master  is  not  in  the  exercise  of  or- 
dinary care  unless  or  until  he  makes  his  as- 
surances good.  Moreover,  the  assurances  re- 
move all  ground  for  the  argument  that  the 
servant  by  continuing  the  employment  en- 
gages to  assume  the  risk."  Cooley  on  Torts, 
p.  1157;  Dalboff  Const  Co.  v.  Luntzel,  82 
Ark.  82,  100  S.  W.  743;  Western  Coal  & 
Mining  Co.  v.  Burns,  84  Ark.  74,  104  S.  W. 
535;  Hough  Texas  &  Pac  R.  Co.,  100  D. 
S.  225,  25  L.  Ed.  612 ;  Greene  v.  Minneapolis 
A  St.  L.  R.  Co.,  31  Minn.  248,  17  N.  W.  378, 
47  Am.  Rep.  785;  Pleasants  v.  Raleigh  & 
A.  Air  Line,  95  N.  C.  195;  Eureka  Co.  v. 
Bass,  81  Ala.  200,  8  South.  216,  60  Am.  Rep. 
152;  Ray  v.  Diamond  State  Steel  Co.,  2 
Pennewill  (Del.)  525,  47  AO.  1017. 

Bat  while  this  rule  precludes  the  master 
from  setting  up  the  defense  of  assumed  risk 
under  the  circumstances  mentioned,  it  does 
not  foreclose  the  defense  of  contributory 
negligence.  That  is  still  open  to  him,  for 
the  employer  does  not  assume  the  risks  of 
the  negligence  of  his  employes  during  the 
time  when  his  promise  to  make  repairs 
should  be  fulfilled,  nor,  indeed,  at  any  time. 
The  law  Is  well  settled  that  if  the  nature  of 
the  defects  is  such  as  to  create  an  open, 
imminent  danger  such  as  no  prudent  man 
would  encounter,  and  the  servant  continues 
at  work  in  the  face  of  this  manifest  peril, 
and  Is  injured  by  reason  of  the  defects,  he 
is  barred  of  any  right  of  recovery  because 
of  his  own  contributory  negligence;  but 
where  the  nature  of  the  defect  is  not  so  ob- 
viously dangerous  as  to  impress  the  man  of 
ordinary  prudence  with  a  feeling  or  con- 
sciousness of  imminent  danger  in  the  place 
where,  or  in  the  machinery  and  appliances 
with  which,  he  has  to  do  the  work,  then  be 
may  continue  in  the  performance  thereof, 
and  if  be  is  injured  while  so  engaged  the 
master  will  be  liable.  McKelvey  v.  Chesa- 
peake ft  O.  R.  Co.,  35  W.  Va.  500,  14  S.  B. 
261;  1  Labatt,  Master  ft  Servant,  {  428.  Our 
own  court,  in  an  exhaustive  opinion  through 
Mr.  Justice  Hart,  has  recently  thoroughly 
discussed  the  questions  of  the  contributory 


negligence  of  the  servant  in  connection  with 
the  promise  of  repair  by  the  master,  and 
numerous  authorities  are  cited  by  him. 
Marcum  v.  Three  States  Lumber  Co.  (Ark.) 
113  S.  W.  357.  Courts  (our  own  among 
them)  and  text-writers  have  sometimes  over- 
looked the  technical  distinction  between  the 
separate  defenses  of  assumed  risk  and  con- 
tributory negligence  in  cases  where  there 
has  been  a  promise  to  repair,  inaccurately 
designating  the  one  for  the  other.  See  King 
Ryder  Lbr.  Co.  v.  Cochran,  71  Ark.  55,  70 
S.  W.  606;  Railway  v.  Mangum,  86  Ark.  507, 
112  S.  W.  168;  Patterson  v.  Poe,  81  Ark.  343, 
99  S.  W.  538 ;  Marcum  Three  States  Lum- 
ber Co.,  113  S.  "W.  357 ;  4  Thompson  on  Neg- 
ligence, |  4667.  In  many  cases  both  defenses 
are  alike  available,  and  In  such  cases,  where 
the  servant  or  employe  exposes  himself  to 
an  obvious  and  Imminent  danger,  It  is  of 
not  much  real  Importance  whether  the  case 
be  disposed  of  on  the  one  defense  or  the 
other.  In  such  cases,  as  was  said  by  Judge 
Taft  in  Narramore  v.  Cleveland,  C,  C.  &  St. 
L.  R.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L 
R  A.  68,  "assumption  of  risk  and  contrib- 
utory negligence  approximate  when  the  dan- 
ger is  so  obvious  and  immllient  that  no 
ordinarily  prudent  person  would  assume  the 
risk  of  injury  therefrom."  This  is  mentioned 
by  Judge  Rlddlck  (quoting  above)  In  Mam- 
moth Vein  Coal  Co.  v.  Bubllss,  83  Ark.  567, 
104  S.  W.  210,  and  again  by  Chief  Justice 
Hill  in  Johnson  v.  Mammoth  Vein  Coal  Co. 
(Ark.)  114  S.  W.  722. 

It  might  be  added  that,  while  these  de- 
fenses may  approximate  In  certain  cases, 
they  can  never  amalgamate  in  any  case. 
However,  In  cases  like  this,  where,  under  the 
promise  to  repair,  for  a  reasonable  time, 
there  can  be  no  assumed  risk,  the  distinc- 
tion between  assumed  risk  and  contributory 
negligence  should  be  observed.  It  is  a  some- 
what loose  and  inaccurate  characterization 
to  name  as  assumed  risk  that  which,  under 
the  hypothesis  stated  In  instructions  2  and 
3,  could  only  be  contributory  negligence  dur- 
ing the  time  for  the  fulfillment  of  the  prom- 
ise to  repair;  but  no  possible  prejudice  could 
have  come  to  appellant  by  an  error  of  that 
kind.  In  fact,  the  inaccuracy  in  telling  the 
jury  that  Holman  might  have  assumed  the 
risk  under  a  promise  to  repair  If  the  danger 
was  so  obvious,  patent,  glaring,  or  manifest 
that  no  person  of  ordinary  prudence  would 
have  continued  at  the  work,  etc.,  was  more 
favorable  to  appellant  than  the  law  and 
facts  warranted.  The  Instructions,  taken  to- 
gether, left  the  Jury  to  determine  whether 
or  not  the  facts  existed  that  would  consti- 
tute a  promise  to  repair  on  the  part  of  the 
master,  and  a  continuance  of  the  .work  In 
reliance  upon  such  promise  by  the  servant; 
and  whether  or  not  the  danger  was  so  ob- 
vious, patent,  etc.,  that  no  prudent  person 
would  have  continued  in  the  service;  and, 
finally,  left  the  Jury  to  find  "under  all  the 
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(acts  and  circumstances  of  the  case  whether 
the  dec-eased  did  In  fact  assume  the  risks 
arising  from  the  condition  of  the  switch  ap- 
pliance" The  Instruction  condemned  by  this 
court  In  K.  &  T.  Coal  Co.  v.  Chandler,  71 
Ark.  518.  77  S.  W.  812,  told  the  Jury  that 
"If  the  plaintiff  [a  mine  worker]  requested 
his  foreman  to  furnish  blm  props  to  keep  the 
mine  roof  from  falling,  and  the  foreman 
promised  to  do  so,  and  plaintiff  relied  upon 
such  promise  and  continued  to  work  under 
the  dangerous  roof,  be  did  not  assume  the 
risk  of  so  doing."  Judge  Rlddick,  speaking 
for  the  court,  said:  "But  conceding  that  he 
did  not  assume  the  risk  Incident  upon  the  fail- 
ure to  furnish  the  props  necessary  to  support 
the  roof,  it  does  not  follow  that  be  was  not 
guilty  of  negligence  In  working  under  an  un- 
supported roof,  for  the  fact  that  the  fore- 
man promised  to  furnish  the  props  necessary 
to  support  the  roof  did  not  justify  the  plain- 
tiff In  exposing  himself  to  danger  so  obvi- 
ous that  no  person  of  ordinary  prudence 
would,  under  like  circumstances,  have  ex- 
posed himself  to  It  As  before  stated,  wheth- 
er he  was  guilty  of  negligence  In  remaining 
at  his  work  when  there  were  no  timbers  on 
hand  to  support  the  r,oof  Is  a  question  for 
the  jury  to  determine,  from  a  considera- 
tion of  all  the  circumstances  of  the  case." 

The  Instructions  in  the  case  at  bar  avoid 
the  very  error  pointed  out  In  the  above  case 
and  conformed  to  the  law  as  there  announced 
and  to  the  doctrine  of  several  other  recent 
cases.  See,  especially,  St  L.,  I:  M.  &  S.  R. 
Co.  v.  Mangum,  86  Ark.  507, 112  S.  W.  168, 
and  Instruction  No.  8  approved  In  that  case. 
If  there  was  a  promise  to  repair,  it  was  pure- 
ly a  question  for  the  jury  under  the  evidence 
as  to  whether  Hoi  man  continued  in  the  serv- 
ice an  unreasonable  time  waiting  for  the 
master  to  make  his  promise  good,  for  If  Hol- 
man  knew  of  the  defect  at  all,  according  to 
the  testimony  of  at  least  one  of  appellant's 
witnesses,  the  jury  might  have  found  that 
it  was  only  three  or  four  weeks  before  bis 
injury  that  he  became  aware  of  it  The 
court  declared  the  law  correctly  on  the  doc- 
trine of  assumed  risk,  leaving  out  the  prom- 
ise to  repair,  In  appellant's  prayer  No.  2. 
In  this  and  other  Instructions  the  court  ful- 
ly and  fairly  presented  to  the  jury  every 
question  that  the  evidence  warranted  from 
the  view  point  of  appellant  as  well  as  ap- 
pellee. Appellant  could  not  have  been  prej- 
udiced by  appellee's  prayer  declaring  it  to 
be  the  duty  of  the  appellant  to  cause  In- 
spections to  be  made  of  Its  tracks  and 
switch  stands.  While  it  is  true  that  no  spe- 
cific negligence  in  that  particular  is  charged, 
it  Is  equally  true  that  the  negligent  condi- 
tions alleged  could  not  have  existed  bad  there 
been  proper  Inspection.  Negligence  in  the 
particulars  alleged  is  proved  by  the  undis- 
puted evidence. 


We  are  of  the  opinion,  upon  the  whole  rec- 
ord, that  there  was  no  error  in  the  instruc- 
tions prejudicial  to  appellant  and  that  the 
evidence  was  sufficient  to  sustain  the  verdict 

The  judgment  Is  therefore  affirmed. 


LEOLA  LUMBER  CO.  v.  BOZARTH. 
(Supreme  Court  of  Arkansas.    June  7,  1909.) 

1.  Trial  (|  11*>— Causes  fob  Particular 
Dockets— Transfer  of  Cause. 

In  an  action  against  defendant  lumber 
company  for  work  and  labor  performed  for  it 
by  plaintiff,  there  were  allegations  in  the  an- 
swer that  another  was  formerly  defendant's 
vice  president  and,  while  in  that  position,  form- 
ed a  partnership  with  plaintiff  in  the  sawmill 
business  and  conspired  to  defraud  defendant  by 
cutting  its  timber  without  its  knowledge,  and 
using  its  wagons  and  other  equipment,  and 
feeding  the  logging  teams  with  defendant's  feed, 
in  operating  the  mill,  and  unlawfully  charged 
their  private  labor  account  to  defendant  which 
it,  without  knowledge  of  the  facts,  paid,  for 
all  of  which  they  became  indebted  to  defendant 
in  a  sum  in  excess  of  that  demanded  by  plain- 
tiff, and  that  thereafter  plaintiff's  partner  ceas- 
ed to  be  an  officer  of  defendant's  company,  but 
refused  to  deliver  its  books,  etc.,  so  as  to  en- 
able it  to  compel  an  accounting  with  them. 
Held,  that  the  answer  did  not  show  such  a 
complicated  state  of  accounts  between  it  and 
plaintiff  as  to  require  the  case  to  be  transferred 
to  equity  for  adjustment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  29 ;  Dec.  Dig.  8  11.*] 

2.  Parties  (}  32*)— Necessary  Parties. 

Under  the  statute  all  persons  who  are  nec- 
essary to  a  complete  determination  of  the  ques- 
tions involved  should  be  made  parties  to  an  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  (  32.*] 

3.  Partnership  (8  199*)— Actions— Pasties 
—Necessary  Parties. 

Partners  are  necessary  parties  in  an  ac- 
tion to  enforce  a  partnership  claim  and  should 
be  made  parties  for  the  protection  of  defend- 
ant therein  against  further  litigations. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  8  362;  Dec.  Dig.  |  199.*] 

Appeal  from  Circuit  Court  Grant  County  ; 
W.  H.  Evans,  Judge. 

Action  by  W.  F.  Bozarth  against  the  Leola 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
remanded  for  new  trial. 

Bridges,  Wooldridge  &  Gantt  and  A  B_ 
Cooper,  for  appellant 

BATTLE,  J.  W.  F.  Bozarth,  complaining 
of  the  Leola  Lumber  Company,  alleged  that 
he,  at  the  request  of  the  defendant  per- 
formed work,  labor,  and  services  for  it  in 
cutting  and  preparing  logs  and  timber  for 
its  mill  at  agreed  and  stipulated  prices 
amounting  in  the  aggregate  to  the  sum  of 
$892.78,  and  asked  for  judgment  for  that 
amount. 

The  defendant  denied  the  allegations  of 
the  complaint  and  answered  further  as  fol- 
lows: 


•For  other  cues  see  same  topic  and  secUon  NUMBER  in  Dec.  *  Am.  Diss.  1907  to  date,  *  Reporter  Indexes 
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"For  further  answering  defendant  says: 
That  its  business  or  main  office  Is  at  Pine 
Bluff,  Arkn  and  its  timbered  Interest,  saw- 
mills, and  sawmill  property  are  at  Leola, 
in  Grant  county.  That  said  corporation  was 
organized,  as  shown  by  its  articles  of  incor- 
poration, to  buy  and  sell  timber  and  timbered 
lands  and  run  a  sawmill.  That  Lynn  Butler 
was  vice  president  of  defendant  corpora- 
tion till  the  day  of  July,  1908,  and  as 

such  was  in  charge  of  defendant's  saw  and 
planing  mills  located  at  and  near  Leola. 

That  on  or  about  the  day  of  , 

1908,  the  plaintiff,  W.  P.  Bozarth,  and  Lynn 
Bntler,  while  the  latter  was  yet  vice  presi- 
dent of  defendant  company,  formed  a  part- 
nership known  as  Bozarth  &  Co.  to  do  a 
Ban-milling  business  at  Leola  in  said  county 
and  planned  and  conspired  together  to  de- 
fraud the  defendant.  That,  pursuant  to  said 
conspiracy  to  defraud,  the  plaintiff,  W.  F. 
Bozarth,  and  Lynn  Butler  purchased  two 

sawmills  of  their  own  on  or  about  the  

day  of   ,  1908,  placed  them  in  opera- 
tion and  begun  cutting  defendant's  timber 
without  the  knowledge  or  consent  of  defend- 
ant, whose  mills  were  closed  down  and  re- 
mained idle,  all  of  which  was  very  much 
to  the  loss,  hurt,  and  injury  of  defendant. 
That  plaintiff,  Bozarth,  and  Lynn  Butler  in 
operating  their  own  mills  above  set  out  used 
the  log  wagons,  equipments,  mules,  and  ox- 
en of  the  defendant  and  thereby  became  in- 
debted to  the  defendant  in  a  large  sum  to  the 
defendant  unknown.  That  the  said  W.  F. 
Bozarth  and  Lynn  Butler,  in  the  operation 
of  their  sawmills,  supplied  their  logging 
teams  with  feed  belonging  to  the  defendant, 
thereby  becoming  Indebted  to  the  defendant 
in  a  further  sum  unknown  to  it  Defendant 
believes,  and  therefore  alleges  aa  true,  that, 
while  operating  their  own  mills,  the  plaintiff, 
W.  F.  Bozarth,  and  Lynn  Butler  unlawfully 
and  without  right  charged  their  private  labor 
account  to  this  defendant,  and  the  defendant, 
being  at  the  time  in  ignorance  of  the  true 
state  of  facts,  paid  the  same,  and  the  plain- 
tiff, W.  F.  Bozarth,  and  Lynn  Butler  there- 
by became  Indebted  to  the  defendant  In  a 
large  sum  to  it  unknown.  That  the  advanc- 
es, supplies,  and  monies  and  timber  cut, 
paid  by  defendant  to  the  plaintiff,  W.  F. 
Bozarth,  and  Lynn  Butler,  as  above  set  out, 
are  largely  in  excess  of  the  sum  sued  on 
herein,  but  the  defendant  sayeth  further  that 
on  the  day  of  July,  1908,  Lynn  But- 
ler ceased  to  be  vice  president  of  defendant 
corporation  or  have  any  interest  in  the  same, 
but  refused  and  still  refuses  to  deliver  to 
the  defendant  its  time  books  or  any  other 
books,  papers,  and  memoranda  belonging 
to  the  defendant,  whereby  the  truth  may  be 
determined  and  an  accounting  had  between 
the  plaintiff,  W.  F.  Bozarth,  and  Lynn  But- 
ler, on  the  one  side,  and  defendant,  on  the 
other. 

"Wherefore  defendant  says  that  it  has  no 


adequate  remedy  at  law,  and  prays  that  Lynn 
Butler  be  made  a  party  hereto,  and  that  this 
cause  be  transferred  to  the  equity  court  and 
an  accounting  be  had  between  the  defendant 
and  the  plaintiff,  W.  F.  Bozarth,  and  Lynn 
Butler,  and  for  Judgment  against  said  W.  F. 
Bozarth  and  Lynn  Butler  or  either  of  them 
for  such  sum  as  the  proof  may  warrant  and 
it  will  ever  pray." 

The  court  refused  to  transfer  the  cause  to 
a  court  of  equity.  Lynn  Butler  was  not 
made  a  party.  Some  evidence  tending  to 
prove  that  he  was  a  partner  of  the  plaintiff 
In  the  matters  In  controversy  was  adduced. 

The  defendant  asked  the  court  to  Instruct 
the  jury  as  follows : 

"If  you  find  from  the  evidence  that  plain- 
tiff, W.  F.  Bozarth,  was  a  partner  with  Lynn 
Butler  in  the  operation  of  the  sawmills  at 
which  he  claims  to  have  cut  lumber  for  de- 
fendant, then  you  are  Instructed  that  he  is 
not  entitled  to  maintain  this  suit,  and  your 
verdict  should  be  for  the  defendant"  And 
the  court  refused  to  so  Instruct. 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $800,  and,  judgment  having 
been  rendered  for  that  amount  the  defend- 
ant appealed. 

The  defendant  failed  to  show  such  a  com- 
plicated state  of  accounts  between  it  and 
appellee  as  to  make  it  necessary  to  transfer 
the  cause  to  equity  for  adjustment.  As  to 
the  discovery  of  facts  within  the  knowledge 
of  the  appellee.  If  he  resided  in  the  county 
in  which  the  action  was  brought  or  in  an 
adjoining  county,  he  could  have  been  sum- 
moned by  the  appellant  and  compelled  to 
testify  as  any  other  witness  (Klrby's  Dig. 
I  6154) ;  or.  If  he  did  not  reside  in  such  coun- 
ties, he  could  have  been  compelled  to  respond 
to  written  interrogatories  annexed  to  the 
answer  (Id.  §  6158).  The  production  of  the 
books,  papers,  and  memoranda  of  the  ap- 
pellant in  the  possession  of  a  witness,  or  a 
party  to  the  action,  needed  as  evidence,  up- 
on proper  showing,  could  have  been  en- 
forced; if  in  the  possession  of  a  witness, 
by  a  subpoena  duces  tecum  (Klrby's  Dig.  I 
3111).  and  if  in  the  possession  of  a  party,  by 
an  order  of  the  court  (Klrby's  Dig.  S§  3074- 
3078). 

Under  the  statutes  of  this  state,  all  per- 
sons who  are  necessary  to  a  complete  deter- 
mination and  settlement  of  the  questions  in- 
volved should  be  made  parties  to  an  action. 
Unless  they  are,  they  will  not  be  bound  by 
the  judgment,  and  as  to  themselves  may  re- 
lltlgate.  Partners,  in  proportion  to  their  In- 
terest, are  entitled  to  be  heard  in  the  en- 
forcement of  all  partnership  claims,  and  are 
proper  and  necessary  parties  (30  Cyclopedia 
of  Law  &  Procedure,  561,  and  cases  cited), 
and  should  be  made  parties  for  the  protec- 
tion of  the  defendant  against  further  litiga- 
tion, and  for  the  final  settlement  of  the  rights 
involved. 

Reversed,  and  remanded  for  a  new  trial. 
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STATE  v.  JONES. 

SAME  v.  McCOOK. 

(Supreme  Court  of  Arkansas.    June  7,  1909. 
On  Rehearing,  July  5,  1909.) 

1.  Cbiminal  Law  ({  75*)— Accessories—" Ac- 
cessory After  the  Fact"  —  Opening 
Charge  Against  Principal— Necessity— 
"Charged  With." 

Kirby's  Dig.  I  1562,  provides  that  an  ac- 
cessory after  the  fact  is  one  who  with  knowl- 
edge that  a  crime  has  been  committed  conceals 
it  from  the  magistrate,  or  harbors  and  protects 
the  person  "charged  with"  or  found  guilty  of, 
the  crime,  and  section  1566  provides  that  an 
accessory  after  the  fact  may  be  indicted  or  ar- 
raigned, tried,  and  punished,  though  the  prin- 
cipal offender  may  not  have  been  arrested  and 
tried  or  may  have  been  pardoned  or  otherwise 
discharged.  Held,  that  the  words  "charged 
with"  did  not  have  any  well-established  legal 
significance  as  applied  to  criminal  offenses,  and 
their  use  in  section  1562  did  not  require  that  a 
judicial  charge  be  then  pending  against  the  prin- 
cipal In  order  to  make  one  guilty  as  accessory 
after  the  fact  for  knowingly  harboring  and 
protecting  the  felon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  92;  Dec  Dig.  |  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  60,  61.] 

2.  Arrest  (5  64*)— Criminal  Charge— Dutt 
of  Citizens. 

It  is  the  duty  of  all  persons  to  arrest  one 
who  they  know  or  have  reason  to  believe  is 
guilty  of  a  felony. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  {  159;  Dec.  Dig.  |  64.*] 

3.  Statutes  (g  188*)— Construction— Legal 
Terms. 

When  the  Legislature  uses  words  which 
have  been  judicially  interpreted,  and  have  a 
well-known  legal  signi6cntion,  they  are  presum- 
ed to  have  been  so  used,  unless  the  contrary 
clearly  appears. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  266;  Dec.  Dig.  {  188.*] 

4.  Statutes  (g  181*)— Construction— Legis- 
lative Intention— Reasonable  Construc- 
tion. 

A  statute  should  be  fairly  and  rationally 
interpreted  so  as  to  effectuate  the  legislative 
intention ;  and,  when  it  is  susceptible  of  two 
constructions,  one  of  which  leads  to  an  absurd- 
ity, the  other  construction  should  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  259;  Dec.  Dig.  g  181.*] 

5.  Criminal  Law  (g  11*)— Construction  of 
Statutes— Reference  to  Common  Law. 

In  construing  a  statute  defining  a  crime, 
it  is  proper  to  consider  what  were  the  common- 
law  elements  of  the  crime,  and  whether  it  was 
the  legislative  intention  to  change  the  nature 
of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  11 ;  Dec.  Dig.  g  11.*] 

6.  Criminal  Law  (g  75*)— Accessories— "Ac- 
cessory after  the  Fact." 

An  "accessory  after  the  fact"  is  one  who, 
knowing  a  felony  to  have  been  committed,  shel- 
ters, receives,  relieves,  comforts,  or  assists  the 
felon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  92 ;  Dec.  Dig.  |  75.*] 

Battle,  J.,  dissenting. 


On  Rehearing. 

7.  Indictment  and  Information  (|  63*)  — 
Facts  or  Conclusions  —  Knowledge  or 
Crime  by  Accessory. 

In  a  prosecution,  under  Kirby's  Dig.  I 
1562,  making  one  an  accessory  after  the  fact 
who,  with  knowledge  that  a  crime  has  been 
committed,  conceals  it  or  harbors  the  person 
charged  therewith,  it  Is  sufficient  if  accused, 
when  he  harbored  the  felon,  knew  that  the  lat- 
ter had  committed  the  crime  charged,  so  that  an 
allegation  in  an  indictment  that  accused,  after 
the  crime  of  murder  had  been  committed  and 
with  full  knowledge  that  the  felon  had  commit- 
ted the  crime,  harbored  and  protected  him,  was 
not  a  mere  conclusion,  and  was  not  defective  in 
not  alleging  the  facts  showing  that  accused  bad 
knowledge  of  the  commission  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  185;  Dec  Dig.  g 
68.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; Antonio  B.  Grace,  Judge. 

J.  W.  Jones  and  J.  E.  McCook  were  each 
indicted  for  having  been  an  accessory  after 
the  fact  to  the  crime  of  murder,  and,  from 
a  Judgment  sustaining  a  demurrer  to  the 
Indictments,  the  state  appeals.  Reversed  and 
remanded,  with  directions  to  overrule  de- 
murrer. 

Hal  L.  Norwood,  Arty.  Gen.,  and  C.  A. 
Cunningham,  Asst.  Atty.  Gen.,  for  the  State. 
W.  B.  Sorrels  and  Bridges,  Wooldrldge  & 
Gaurt,  for  appellees. 

McCULLOCH,  C.  J.  The  state  appeals 
from  a  judgment  of  the  circuit  court  sus- 
taining a  demurrer  to  an  indictment  against 
defendant  J.  W.  Jones,  charging  him  with 
having  been  accessory  after  the  fact  to  the 
crime  of  murder  committed  by  one  George 
Battles.  The  indictment  alleges,  in  sub- 
stance, that  the  said  George  Battles  did  kill 
and  murder  one  Jarrett  Johnson,  and  that 
the  defendant,  after  said  crime  of  murder 
had  been  committed,  and  with  full  knowl- 
edge that  said  Battles  had  committed  said 
crime,  "did  then  and  there  willfully,  un- 
lawfully, knowingly,  and  feloniously  harbor, 
protect,  conceal,  and  aid  to  escape  the  said 
George  Battles,"  etc.  The  statute  of  this 
state  defining  the  crime  of  accessory  after 
the  fact  is  as  follows:  "An  accessory  after 
the  fact  is  a  person  who,  after  a  fall  knowl- 
edge that  a  crime  has  been  committed,  con- 
ceals it  from  the  magistrate,  or  harbors  and 
protects  the  person  charged  with  or  found 
guilty  of  the  crime."  Section  1562,  Kirby's 
Dig  Another  Bection  of  the  statute  (sec- 
tion 1566)  provides  that  "an  accessory  be- 
fore or  after  the  fact  may  be  indicted,  ar- 
raigned, tried  and  punished,  although  the 
principal  offender  may  not  have  been  ar- 
rested and  tried,  or  may  have  been  pardoned 
or  otherwise  discharged."  1 

The  learned  circuit  judge  sustained  the 
demurrer  on  the  ground  that  the  Indict- 
ment failed  to  state  an  offense  because  it 
Is  not  alleged  therein  that  a  jndicial  charge 
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or  accusation  was  pending  against  the  prin- 
cipal, George  Battles,  at  the  time  the  de- 
fendant is  alleged  to  have  committed  the 
acts  which  constituted  the  crime  of  access- 
ory after  the  fact.  In  other  words,  that, 
under  the  statute,  it  is  not  a  crime  to  know- 
ingly harbor  and  protect  a  felon  unless  an 
indictment  or  other  judicial  proceedings  be 
then  pending  against  the  principal  for  his 
apprehension  or  punishment  We  do  not 
concur  In  this  Interpretation  of  the  stat- 
ute. Under  the  statutes  of  this  state,  either 
an  officer  or  private  person,  with  or  without 
a  warrant,  "may  make  an  arrest  when  he 
has  reasonable  grounds  for  believing  that 
the  person  arrested  has  committed  a  felony." 
Klrby'8  Dig.  if  2110,  2120.  So,  where  a  fel- 
ony has  been  committed,  the  felon  stands 
charged  with  the  crime,  and  It  Is  the  duty 
of  all  persons  who  know  or  have  reason  to 
believe  that  he  is  guilty  of  a  felony  to  ar- 
rest him.  One  who,  with  a  full  knowledge 
that  the  crime  has  been  committed,  harbors 
and  protects  the  felon,  is  guilty  as  accessory, 
and  may  be  punished  as  such,  whether  the 
principal  offender  be  arrested  or  not.  Any 
other  view  of  the  statute  would  permit  a 
person  to  go  unpunished  who  has  been  guilty 
of  the  most  flagrant  act  of  harboring  and 
protecting  a  felon  before  a  warrant  of  arrest 
could  be  procured  or  an  indictment  could  be 
returned.  It  Is,  of  course,  a  well-settled 
rule  of  Interpretation  that,  when  the  Leg- 
islature uses  words  which  have  received  a 
judicial  Interpretation,  words  which  have  a 
fixed  and  well-known  legal  signification,  tuey 
are  presumed  to  have  been  used  In  that 
sense,  unless  the  contrary  intention  clearly 
appears.  This  court  has  said  that  "it  is  dan- 
gerous to  interpret  a  statute  contrary  to  its 
expressed  words  when  It  is  obvious  that  the 
makers  mean  something  different  from  what 
they  have  said."  M.  &  L.  R.  Ry.  Co.  v 
Adams,  46  Ark.  159.  But  It  is  equally  well 
settled  Oat  the  language  of  a  statute  should 
be  fairly  and  rationally  Interpreted  so  as 
to  carry  out  the  manifest  intention  of  Its 
framers.  "In  general,  it  may  safely  be  said 
that  when  words  in  a  statute  are  susceptible 
of  two  constructions,  of  which  one  will  lead 
to  an  absurdity,  the  other  will  not,  the  lat- 
ter will  be  adopted."  Endllcb  on  Interpre- 
tation of  Statutes,  258. 

Now,  the  words  "charged  with,"  as  ap- 
plied to  the  perpetration  of  crime,  cannot 
be  said  to  have  a  well-known  and  establish- 
ed legal  signification.  Chief  Justice  An- 
drews, speaking  for  the  Supreme  Court  of 
Connecticut,  said:  "The  expression  'charged 
with,'  as  applied  to  a  crime,  Is  sometimes 
used  in  a  limited  sense — Intending  the  ac- 
cusation of  a  crime  which  precedes  a  formal 
trial.  In  a  fuller  and  more  accurate  sense 
the  expression  Includes  also  the  responsi- 
bility for  the  crime."  Prlnkall  v.  Spiegel, 
Sheriff,  68  Conn.  441,  36  Atl.  830,  36  L.  R. 
A.  486.  In  the  search  for  the  meaning  of 
the  lawmakers.  It  Is  proper  to  consider  what 


at  common  law  were  the  elements  of  thia 
crime,  and  whether  there  was  any  inten- 
tion to  change  by  statute  Its  elements.  Prof. 
Wharton  defined  the  common-law  offense  of 
accessory  after  the  fact  as  follows:  "An  ac- 
cessory after  the  fact  Is  one  who  know- 
ing a  felony  to  have  been  committed  by  an- 
other shelters,  receives,  relieves,  comforts, 
or  assists  the  felon."  Wharton  on  Homicide, 
§  67.  Again,  it  is  said  by  the  same  learned 
author:  "Two  things  are  laid  down  in  the 
books  as  necessary  to  constitute  a  man  ac- 
cessory after  the  fact  to  the  felony  of  an- 
other. First,  the  felony  must  be  complete; 
*  *  *  and,  second,  the  defendant  must 
know  that  the  felon  Is  guilty."  Section  68, 
Id.  The  other  law-writers  on  the  subject 
give  the  same  definition.  3  Russell  on 
Crimes,  p.  145;  Clark's  Crlm.  Law  (2d  Ed.) 
i  49;  1  Bishop  on  Crlm.  Law  (8th  Ed.)  i 
682.  Nothing  is  said  by  any  of  these  au- 
thors about  the  necessity  for  a  legal  charge 
or  accusation  against  the  felon  before  the 
crime  of  being  an  accessory  after  the  fact 
can  be  committed,  and  we  do  not  think  that 
the  Legislature  by  this  statute  intended  to  • 
introduce  a  new  element  into  this  crime 
which  would  destroy  its  effectiveness.  The 
Supreme  Court  of  California  have  taken  the 
contrary  view  in  construing  a  statute  Iden- 
tical In  its  language  (People  v.  Garnett,  129 
CaL  864,  61  Pac.  1114),  but,  with  due  def- 
erence to  that  learned  court,  we  are  unable 
to  agree  to  that  Interpretation. 

Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer. 

BATTLE,  J.,  dissenting. 

On  Rehearing. 

McCULLOCH,  C.  J.  In  addition  to  the 
grounds  of  attack  set  forth  in  the  original 
opinion,  the  defendant  insists  that  the  in- 
dictment is  fatally  defective,  in  that  it  does 
not  set  forth  specifically  the  facts  showing 
that  the  defendant  had  knowledge  of  the  al- 
leged felony  committed  by  George  Battles, 
the  principal  offender.  Reliance  is  placed  up- 
on the  decision  of  this  court  in  State  v.  Gra- 
ham, 38  Ark.  519.  where  It  was  held  that 
under  a  statute  making  it  a  misdemeanor  for 
a  justice  of  the  peace  "who,  from  his  own 
knowledge  or  from  legal  information,  knows 
or  has  reasonable  grounds  to  believe,  any 
person  guilty"  of  carrying  a  weapon,  to  fall 
or  refuse  to  proceed  against  such  person,  an 
Indictment  against  sucn  officer  must  set  forth 
the  manner  in  which  the  knowledge  or  legal 
Information  was  given.  The  indictment  In 
that  case  merely  alleged  that  the  offending 
officer  had  legal  Information,  without  specif- 
ically stating  the  manner  in  which  it  was 
given.  The  gist  of  the  offense  was  that  the 
officer  had  failed  to  act  after  receiving  legal 
information,  and  It  was  important  to  state 
In  that  Indictment  the  manner  in  which  this 
information  was  given. 

Under  the  statute  now  under  consideration, 
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It  is  unimportant  how  the  knowledge  Is  re- 
ceived by  the  alleged  accessory.  It  Is  suffi- 
cient to  constitute  the  offense  if  be  knows,  at 
the  time  be  harbors  and  protects  the  felon, 
that  the  latter  has  committed  the  felony 
named  in  the  indictment  Therefore  the 
statement  in  the  Indictment  that  he  bad  full 
knowledge  that  the  accused  person  had  com- 
mitted the -crime  was  a  statement  of  a  fact, 
and  not  of  a  mere  conclusion. 

Learned  counsel  for  appellant  have  renew- 
ed with  much  force  their  argument  made  on 
the  point  decided  in  the  original  opinion; 
but,  after  a  careful  re-examination  of  the 
questions,  we  are  convinced  that  a  correct 
conclusion  was  reached  in  interpreting  the 
statute. 

The  petition  for  rehearing  Is  therefore  de- 
nied. 


STATE  v.  SMITH. 
(Supreme  Court  of  Arkansas.    June  7,  1909.) 

1.  Banks  and  Banking  (f  85*)— Receiving 
Deposit  bt  Insolvent  Bank— Indictment 
—Description  of  Check. 

An  indictment.  In  a  prosecution  of  a  bank 
cashier  for  receiving  a  check  for  deposit  know- 
ing the  bank  to  be  insolvent,  in  violation  of 
Kirby's  Dig.  f  1814,  which  stated  the  names 
of  the  drawee,  the  payee,  and  the  amount  of 
the  check  alleged  to  have  heen  received,  suffi- 
ciently identified  the  check,  though  the  name  of 
the  drawer  and  the  date  of  the  check  were  not 
stated. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking,  Cent  Dig.  g  212;  Dec  Dig.  5  85.*] 

2.  Banks  and  Banking  (§  85*)— Receiving 
Deposit  bt  Insolvent  Bank— Indictment. 

An  allegation  that  the  deposit  was  receiv- 
ed from  Y.  was  a  sufficient  averment  that  the 
deposit  was  made  by  Y. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  212;  Dec.  Dig.  f  85.*] 

8.  Banks  and  Banking  (J  85*)— Receiving 
Deposit  bt  Insolvent  Bank— Criminal 
Liability — Indictment. 

Kirby's  Dig.  |  1814,  making  it  a  felony  for 
a  cashier  of  a  bank  to  receive  on  deposit  mon- 
ey, bills,  or  drafts  circulating  as  money  know- 
ing the  bank  to  be  insolvent,  makes  no  distinc- 
tion between  general  and  special  deposits,  and 
it  is  sufficient  to  allege  it  the  indictment  for 
violation  thereof  that  the  mcney,  etc.,  were  de- 
posited, without  alleging  the  deposit  to  be  gen- 
eral or  special. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  5  212;  Dec.  Dig.  f  85.*] 

4.  Banks  and  Banking  (|  84*)— Receiving 
Deposit  bt  Insolvent  Bank— Criminal 
Liability  —  Construction  or  Statute  — 
"Other  Notes,  Bills,  or  Drafts,  Circu- 
lating ab  Monet  or  Currency." 

Kirby's  Dig.  f  1814,  makes  it  a  felony  for 
a  bank  cashier  to  receive  on  deposit  bank  bills 
or  notes,  United  States  Treasury  notes,  or  "oth- 
er notes,  bills,  or  drafts,  circulating  as  money 
or  currency."  Held,  that  the  quoted  phrase  re- 
fers to  notes,  bills,  or  drafts,  other  than  United 
States  Treasury  notes  and  national  bank  notes, 
which  pass  from  hand  to  hand;  that  is,  such 
as  are  payable  to  bearer  or  are  properly  indors- 


ed by  the  payee  so  that  the  legal  tide  may  pass 
by  delivery. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  210;  Dec  Dig.  f  84.*] 

5.  Banks  and  Banking  ({  85*)— Receiving 
Deposits  When  Insolvent  — Indictment. 

An  indictment  drawn  under  the  section, 
alleging  the  receiving  of  a  check  drawn  pay- 
able to  a  certain  person,  but  not  alleging  ei- 
ther in  general  terms  that  the  check  was  a  "note 
or  draft  circulating  as  money  or  currency"  or 
that  the  check  was  indorsed  by  the  payee  so 
that  the  legal  title  might  pass  by  delivery,  was 
insufficient. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f  212;  Dec  Dig.  f  85.- J 

6.  Banks  and  Banking  ({  85*)— Receiving 
Deposits  When  Insolvent— Indictment. 

An  allegation  that  the  check  was  accepted 
by  accused  in  lieu  of  money  was  not  equivalent 
to  an  allegation  that  it  was  a  draft  circulating 
as  money ;  the  two  statements  being  altogether 
different  in  meaning. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  f  212 ;  Dec  Dig.  |  85.*] 

Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty; G.  W.  Hays,  Judge. 

E.  H.  Smith  was  charged  with  receiving 
a  deposit  as  cashier  of  a  bank  knowing  it  to 
be  Insolvent.  A  demurrer  to  tbe  Indictment 
was  sustained,  and  the  State  appeals.  Af- 
firmed. 

Hal  L.  Norwood,  Atty.  Gen.,  and  C.  A. 
Cunningham,  Asst.  Atty.  Gen.,  for  the  State. 

McCULLOCH,  C.  J.  The  circuit  court 
sustained  a  demurrer  to  an  indictment 
In  the  following  form  (omitting  caption  and 
formal  parts):  "The  said  defendant,  on  the 
3d  day  of  October,  1904,  In  Union  county, 
Ark.,  then  and  there  being  the  cashier  of  the 
Bank  of  El  Dorado,  said  Bank  of  El  Do- 
rado being  a  corporation,  with  its  home  of- 
fice located  In  the  town  of  El  Dorado,  Union 
county,  Ark.,  did  unlawfully,  willfully,  know- 
ingly, and  feloniously  accept  and  receive  on 
deposit  In  said  Bank  of  El  Dorado,  of  and 
from  G.  D.  Yocum,  a  certain  bill  of  exchange 
for  $974.61,  commonly  called  and  known  as  a 
check,  which  was  signed  and  drawn  by  J.  R. 
Burns  and  payable  to  Miss  Bobbie  Yocum, 
said  bill  of  exchange  so  commonly  called  and 
known  as  a  check  aforesaid,  then  and  there 
being  accepted  and  received  on  deposit  in 
said  Bank  of  El  Dorado  by  the  said  defend- 
ant in  lieu  of  money,  the  said  Bank  of  El 
Dorado  then  and  there  being  insolvent  and  the 
said  E.  H.  Smith  then  and  there  being  the 
cashier  of  said  bank,  and  well  knowing  at 
the  time  he  so  accepted  and  received  on  de- 
posit said  bill  of  exchange  so  commonly  call- 
ed and  known  as  a  check  as  aforesaid,  that 
said  Bank  of  El  Dorado  wan  then  and  there 
Insolvent." 

The  points  of  attack  upon  this  indictment 
are  set  forth  In  the  demurrer  as  follows:  "(1) 
The  date  of  said  check  is  not  stated,  nor 
does  the  Indictment  allege  that  said  date  was 
unknown  to  the  grand  jury.  (2)  The  name  of 
the  bank,  corporation,  firm,  company,  or  per- 
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son  on  whom  said  check  was  drawn  iff  J.  R. 
Barns  Is  not  stated,  nor  does  the  Indictment 
allege  that  same  was  unknown  to  the  grand 
Jury.  (3)  The  Indictment  falls  to  state  to 
whose  account  said  check  was  deposited  by 
the  Bald  6.  D.  Yocum,  or  for  whose  account 
It  was  accepted  and  received  by  the  defend- 
ant. (4)  The  Indictment  falls  to  state  wheth- 
er the  check  referred  to  therein  was  accepted 
by  the  defendant  as  cashier  of  the  Bank  of 
£1  Dorado  as  a  general  deposit,  thereby  be- 
coming a  part  of  the  funds  of  said  bank,  or 
on  special  deposit,  as  bailee  of  the  owner  of 
same.  (5)  The  Indictment  falls  to  state 
whether  the  check  referred  to  therein  was 
Indorsed  by  Miss  Bobbie  Yocum  to  G.  D.  Yo- 
cum, or  whether  the  said  G.  D.  Yocum  was 
the  owner  of  said  check,  and  as  such  deposit- 
ed same,  or  whether  In  the  deposit  of  said 
check  he  acted  as  the  agent  of  the  payee  or 
other  person.  (6)  The  indictment  fails  to 
allege  that  the  check  referred  to  therein  cir- 
culated a  money,  as  required  by  the  stat- 
ute." 

The  statute  under  which  the  indictment 
is  preferred  reads  as  follows:  "No  bank 
shall  accept  or  receive  on  deposit,  with  or 
without  interest,  any  money,  bank  bills  or 
notes,  or  United  StateB  Treasury  notes,  gold 
or  silver  certificates,  or  currency,  or  other 
notes,  bills  or  drafts,  circulating  as  money, 
or  currency,  when  such  bank  is  insolvent; 
and  any  officer,  director,  cashier,  manager, 
member,  party  or  managing  party  of  any 
bank  who  shall  knowingly  violate  the  provi- 
sions of  this  section,  or  be  accessory  to,  or 
permit  or  connive  at  the  receiving  or  accept- 
ing on  deposit  of  any  such  deposit,  shall  be 
guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  imprisoned  in  the  state  penitentiary 
not  less  than  three  years  and  not  more  than 
Ave  years."  Act  Feb.  12,  1901  (Kirby's  Dig. 
•  1814). 

We  are  of  the  opinion  that  the  first  and 
second  grounds  set  forth  in  the  demurrer 
are  not  well  taken.  The  check  was  fully 
identified  by  the  description  given  in  the  In- 
dictment, without  stating  the  name  of  draw- 
er or  the  date  of  the  check.  The  name  of 
the  drawee  is  stated,  the  name  of  the  payee, 
and  the  amount  of  the  check.  This,  we  think, 
is  sufficient  to  folly  Identify  the  check  so  that 
the  defendant  could  plead  former  acquittal 
■or  conviction  to  a  second  indictment. 

The  third  ground  is  likewise  without  sub- 
stantial foundation.  The  indictment  charges 
that  the  deposit  was  received  from  G.  D.  Yo- 
cum. This  could  only  be  understood  to  mean 
that  the  deposit  was  made  by  G.  D.  Yocum 
for  his  own  account,  and  was  so  accept- 
ed by  the  defendant  State  v.  Cadwell,  79 
lows.  432,  44  N.  W.  700. 


There  Is  no  merit  in  the  fourth  ground  of 
demurrer.  The  statute  makes  no  distinction 
between  general  and  special  deposits,  so  far 
as  this  offense  is  concerned,  and  it  is  unnec- 
essary to  allege  In  the  Indictment  the  particu- 
lar character  of  deposit — whether  general  or 
special.  It  Is  sufficient  to  allege  that  the 
funds,  etc.,  were  deposited. 

The  fifth  and  sixth  grounds  of  the  demur- 
rer relate  to  the  same  point,  and  should 
be  considered  together.  The  allegations  of 
the  Indictment  are  to  the  effect  that  the 
check  deposited  by  G.  D.  Yocum  was  one 
drawn  by  J.  R.  Burns  In  favor  of  Miss  Bob- 
ble Yocum,  but  It  is  neither  alleged  in  terms 
that  the  check  was  indorsed  by  the  payee, 
nor  that  it  was  an  obligation  which  circulated 
as  money.  It  was  not  altogether  clear  what 
the  Legislature  meant  by  the  words  "other 
notes,  bills  or  drafts,  circulating  as  money,  or 
currency."  Literally  construed,  there  are  no 
"notes,  bills  or  drafts"  which  circulate  as 
money  or  currency  except  United  States 
Treasury  notes  and  national  bank  notes,  and  it 
Is  obvious  that  the  Legislature  did  not  refer 
to  these  in  using  this  language,  for  they  are 
especially  mentioned  In  the  statute.  If  any 
meaning  at  all  be  given  to  this  language,  it 
must  be  held  to  refer  to  notes,  bills,  or  drafts 
(other  than  United  States  Treasury  notes 
and  national  bank  notes)  which  pass  from 
band  to  hand;  that  is  to  say,  such  as  are 
payable  to  bearer  or  are  properly  Indorsed 
by  the  payee  so  that  the  legal  title  may  pass 
by  delivery.  Now  applying  this*  test  the  al- 
legations of  the  indictment  do  not  sufficient- 
ly describe  the  check  so  as  to  bring  it  within 
the  terms  of  the  statute.  It  is  not  alleged, 
either  In  general  terms  that  It  was  a  "note 
or  draft  circulating  as  money  or  currency," 
or  that  the  check  which  was  drawn  payable 
to  Miss  Bobble  Yocum  was  ever  Indorsed 
by  her  so  that  the  legal  title  might  pass  by 
delivery. 

It  is  contended  on  behalf  of  the  state  that 
the  allegation  of  the  Indictment  to  the  effect 
that  the  check  was  accepted  by  the  defendant 
In  lieu  of  money  was  equivalent  to  an  allega- 
tion that  it  was  a  draft  circulating  as  money. 
We  do  not  think  so.  The  meaning  of  the 
two  statements  is  altogether  different  One 
Is  descriptive  of  the  written  instrument  and 
the  other  refers  entirely  to  the  manner  of 
acceptance  of  the  paper.  It  may  as  well  be 
said  that  an  allegation  of  acceptance  on  de- 
posit of  a  horse  or  bale  of  cotton  in  lieu  of 
money  would  bring  it  within  the  statute. 

The  statute  must  be  strictly  construed,  and 
in  order  to  make  out  a  charge  under  it  the 
language  must  state  facts  within  its  ex- 
press terms. 

Affirmed. 
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ST.  LOUIS  SOUTHWESTERN  RX.  CO.  t. 
JACKSON. 

(Supreme  Court  of  Arkansas.    June  7,  1009.) 

1.  Railroads  (f  381*)— Injuries  to  Persons 
on  Tracks — Contributory  Negligence. 

In  an  action  by  a  person  struck  by  a  loco- 
motive while  walking  on  a  nine-foot  passway 
between  two  tracks,  held  that  he  was  negligent, 
in  the  absence  of  anything  in  the  surroundings 
to  warrant  any  confusion  of  his  senses,  and 
could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1285-1293;  Dec.  Dig.  §  381.*] 

2.  Railroads  (8  400*)— Injury  to  Person  on 
Track  —  Question  tor  Jury  —  Discovered 
Peril. 

In  an  action  for  injuries  to  a  person  struck 
by  a  locomotive,  whether  the  engineer  and  fire- 
man discovered  the  person's  peril  and  failed  to 
exercise  ordinary  care  to  avoid  injury  to  him 
held,  under  the  evidence,  to  be  for  the  jury, 
though  the  injured  person  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  t  400.*] 

Appeal  from  Circuit  Courts  Greene  Coun- 
ty; Frank  Smith,  Judge. 

Action  by  S.  H.  Jackson  against  the  St 
Louis  Southwestern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  remanded  for  a  new  trial. 

At  the  town  of  Rector,  In  Clay  county,  Ark., 
appellant  has  a  main  line  track  and  a  pass- 
ing side  track  running  parallel  with  the  main 
line  for  nearly  a  mile  and  being  about  nine 
feet  apart  _  The  space  between  the  tracks 
south  of  the'  town  had  been  used  continuous- 
ly by  pedestrians  since  the  railroad  was  built 
Appellee,  about  6  o'clock  in  the  afternoon, 
was  walking  south  along  the  footpath  be- 
tween appellant's  tracks.  He  saw  south  of 
him  on  the  main  line  a  freight  train  standing 
still  some  300  yards  distant  with  the  engine 
towards  him.  Between  him  and  the  track 
on  the  main  line  was  an  engine  switching 
cars  on  the  side  track.  This  engine  was  ap- 
proaching near  him,  and  was  blowing  off 
steam.  Appellee's  attention  was  attracted 
by  this,  and  he  did  not  look  to  see  what  be- 
came of  the  train  on  the  main  line,  but,  as 
the  engine  on  the  passing  or  side  track  came 
near,  he  walked  within  a  foot  of  the  ends  of 
the  ties  on  the  east  side  of  the  main  line. 
While  thus  absorbed  and  walking  on  south, 
the  train  on  the  main  line,  going  north  at  a 
speed  of  six  or  seven  miles  an  hour,  ran  in- 
to him.  The  pilot  beam,  which  extends  be- 
yond the  rails  about  15  inches,  struck  appel- 
lee, knocking  him  down  and  Injuring  him 
severely.  The  engineer  was  in  his  cab  on 
the  side  next  to  appellee.  The  whistle  was 
not  blown,  the  bell  was  not  rung,  and  there 
was  no  effort  to  stop  the  train  before  ap- 
pellee was  injured.  The  train  was  equipped 
with  air  and  could  have  been  stopped  quick- 
ly. The  jury  might  have  found  the  facts  as 
stated  above  from  evidence  adduced  In  be- 
half of  appellee.   On  behalf  of  appellant  the 


fireman  on  the  engine  that  ran  down  appellee 
testified:  "When  they  arrived  at  Rector, 
they  were  nagged  by  a  local  brakeman.  They 
slowed  up.  As  they  passed  down  he  saw  a 
couple  of  men  between  the  tracks.  They  roll- 
ed on  down  about  60  yards  and  whistled, 
signaled  to  an  Iron  Mountain  train  on  the 
siding.  Old  man  Jackson  started  to  go  across 
the  track,  made  out  like  he  was  going  to 
cross,  and  did  not  go.  They  got  a  little 
closer,  and  he  made  another  effort  to  go, 
but  did  not  go.  Finally,  they  were  right 
down  by  bun.  In  six  or  seven  feet  of  him 
probably,  he  stepped  from  between  the  side 
track  and  main  track  and  put  his  foot  on  the 
end  of  the  ties,  and  next  step  put  it  over 
the  rails,  and  they  hit  him.  Fireman  hol- 
lered to  the  engineer  to  stop,  they  had  hit  a 
man.  They  ran  about  four  car  lengths  and 
stopped.  The  train  was  going  south.  It  was 
about  6 :25  in  the  evening.  The  first  attempt 
Jackson  made  to  cross  the  track  was  some- 
thing like  60  yards  in  front  of  the  engine, 
the  next  effort  he  made  was  about  20,  and 
maybe  a  little  further,  and  the  last  attempt 
was  In  8  feet  They  were  right  on  him  when 
he  made  the  third  attempt"  The  engineer 
testified:  "When  they  arrived  at  Rector,  he 
was  flagged.  He  pulled  down  on  the  main 
line  and  noticed  two  men  between  the  tracks. 
They  pulled  down  below  the  road  crossing 
about  one-fourth  of  a  mile  south  of  the  depot 
and  a  brakeman  called  to  him  to  stop,  they 
had  killed  a  man.  They  were  rolling  about 
six  or  seven  miles  an  hour.  The  engine  was 
equipped  with  an  automatic  bell  ringer,  and 
was  ringing,  and  did  not  cease  to  ring  until 
they  stopped  the  train.  The  train  was  a 
freight  train,  containing  45  cars.  Stopped  in 
160  feet  after  the  accident  happened.  There- 
was  an  Iron  Mountain  train  standing  still 
on  the  passing  track.  The  pilot  beam  ex- 
tends beyond  the  rails  about  15  Inches.  The 
ties  extend  about  12  inches  beyond  the  rails. 
He  recognized  the  plaintiff  as  being  the  man 
struck  on  the  21st  of  March." 

The  complaint  alleged,  among  other  things, 
the  following:  "On  the  5th  day  of  May, 
1908,  the  plaintiff  was,  without  the  fault  on 
his  part  and  on  account  of  the  negligence 
of  the  defendant  struck  by  a  moving  en- 
gine operated  along  its  main  line,  a  short 
distance  south  of  its  depot  whereby  the 
plaintiff's  shoulder  and  collar  bone  were  dis- 
located, and  he  was  damaged  in  the  sum  of 
$1,999."  The  answer  contained  the  follow- 
ing :  "Defendant  admitted  that  plaintiff  was 
struck  toy  one  of  Its  engines,  but  denied  the 
injury  resulted  from  the  negligence  of  It  op 
its  agents  or  employes  in  charge  of  its  train, 
and  denied  the  plaintiff  was  wrongfully  or 
negligently  Injured,  and  alleged  his  injury 
resulted  from  his  own  careless  conduct  and 
without  the  fault  of  It  or  its  agents,  and  de- 
nied he  was  damaged  in  the  sum  of  $1,990." 

Among  other  instructions,  the  court  gave 
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the  following:  "(4)  If  yon  do  find  that  de- 
fendant was  negligent,  that  does' not  mean 
that  your  verdict  must  necessarily  be  for 
the  plaintiff;  •  but  you  will  farther  consider 
the  question  whether  the  plaintiff  was  also 
negligent,  and,  If  he  was,  .there  can  be  no 
recovery  unless  you  find  defendant  liable 
under  Instruction  No.  5.  (5)  If  the  employes 
of  a  railroad  company  In  charge  of  a  train 
see  a  man  walking  along  Its  tracks  at  a  dis- 
tance ahead  sufficient  to  enable  him  to  get 
out  of  the  way  before  the  train  reaches  him, 
and  are  not  aware  that  he  Is  Insensible  <of 
the  danger  or  unable  to  get  out  of  the  way, 
they  have  a  right  to  rely  on  human  experi- 
ence, and  to  presume  that  he  will  act  on  the 
principles  of  common  sense  and  the  motive 
of  self-preservation,  common  to  mankind  In 
general,  that  he  will  get  out  of  the  way,  to 
go  on  without  checking  the  speed  of  the  train 
until  they  see  he  is  not  likely  to  get  out  of 
the  way,  when  It  would  become  their  duty 
to  give  an  extra  alarm  by  bell  or  whistle, 
and  if  that  is  not  heeded,  and  it  becomes  ap- 
parent that  he  will  not  get  out  of  the  way, 
then,  as  a  last  resort,  to  check  its  speed  or 
stop  the  train.  If  possible,  in  time  to  avoid 
the  injury.  If,  however,  the  man  seen  upon 
the  track  is  known  to  be,  or  from  his  appear- 
ance gives  them  good  reason  for  the  belief, 
that  he  la  insensible  of  his  danger,  or  unable 
to  avoid  It,  they  have  no  right  to  presume 
that  he  will  get  out  of  the  way,  but  should 
act  upon  the  hypothesis  that  he  might  not 
or  would  not,  and  should  use  the  proper  de- 
gree of  care  to  avoid  Injuring  him.  Fall- 
ing in  this,  the  railroad  company  would  be 
responsible  for  damages,  if  by  the  use  of 
such  care,  after  becoming  aware  of  bis  neg- 
ligence, they  might  have  avoided  injuring 
him.    (6)  If  you  find  from  a  preponderance 
of  the  evidence  in  this  case,  either  direct  or 
circumstantial,  that  In  time  to  have  avoid- 
ed Injuring  Jackson  the  operators  of  the 
engine  which  struck  him  walking  along  the 
track:,  and  knew,  or  had  reasonable  grounds 
for  believing,  that  he  was  not  aware  of  the 
approach  of  the  engine  and  cars  attached, 
and  so  oblivious  to  his  danger,  and  there- 
fore failed  to  give  him  timely  warning,  or 
to  use*  reasonable  means  to  avoid  injuring 
him,  but  thereafter  willfully  or  wantonly  or 
recklessly  ran  the  engine  and  cars  onto  and 
against  him,  you  will  find  for  the  plaintiff. 
If  the  evidence  falls  to  show  all  these  things 
by  a  fair  preponderance,  you  will  find  for 
the  defendant.'' 

The  Jury,  upon  interrogatories  propounded, 
found  that  appellee  was  Injured  by  the 
"north-bound  train."  The  verdict  was  in  ap- 
pellee's favor  in  the  sum  of  $312.50.  Judg- 
ment was  entered  for  that  sum,  and  appel- 
lant seeks  by  this  appeal  to  reverse  the  Judg- 
ment 

S.  H.  West  and  J.  C.  Hawthorne,  for  ap- 
pellant J.  H.  Hill  and  Johnson  &  Burr,  for 
appellee. 


WOOD,  J.  (after  stating  the  facts  as 
above).  The  undisputed  evidence  shows  that 
appellee  knew  when  he  was  walking  between 
the  tracks  that  there  was  a  train  on  the  malu 
line  south  of  him.  It  was  but  a  short  dis- 
tance away,  and  he  could  see  It  plainly;  but, 
after  first  looking  and  seeing  the  train,  he 
turned  his  attention  to  the  engine  which  was 
passing  him  on  the  side  track,  and  did  not 
look  to  see  the  movements  of  the  train  on  the 
main  line.  He  moved  over  so  near  to  the 
main  line  track  that  a  casual  glance  would 
have  shown  him  that  he  was  too  near  this 
track  for  the  train  that  was  south  to  pass  him 
without  striking  him.  In  the  middle  of  the 
track  he  would  have  been  perfectly  safe 
from  the  passing  engines.  He  carelessly 
chose  the  place  of  danger.  There  was  noth- 
ing in  the  surroundings  to  warrant  any  con- 
fusion of  his  senses — no  emergency  of  peril 
that  should  have  caused  him  to  act  on  the 
sudden  Impulse.  He  had  ample  time  for 
deliberation  In  his  movements,  and  with  any 
prudence  whatever  could  have  avoided  the 
Injury  he  received.  It  was  a  plain  cage  of 
contributory  negligence  on  his  part,  which 
the  court  should  have  Instructed  upon  the 
uncontroverted  evidence.  Grlffle  v.  Railway 
Co.,  80  Ark.  186,  90  S.  W.  750;  Burns  v.  St. 
Louis  Southwestern  R.  Co.,  76  Ark.  10,  88 
S.  W.  824;  Railway  v.  Johnson,  74  Ark.  372, 
86  8.  W.  282;  Railway  v.  Crabtree,  69  Ark. 
134,  62  S.  W.  64;  Railway  v.  Blewltt,  65 
Ark.  238,  45  S.  W.  548;  Martin  v.  Railway, 
62  Ark.  158,  34  S.  W.  545 ;  Railway  v.  Mar- 
tin, 61  Ark.  549,  33  S.  W.  1070.  The  proof 
shows  that  appellee  did  not  look  any  more 
for  the  train  on  the  main  line  after  he  first 
discovered  its  position,  and  that  he  walked 
on  some  50  or  100  yards  between  the  tracks 
In  the  direction  of  this  train.  The  passing 
of  the  engine  near  nim  was  no  excuse  for 
his  failing  to  look  for  the  other  engine  on 
the  main  line,  nor  for  his  placing  himself  so 
near  the  main  line  that  he  could  not  escape 
Injury.  He  was  apprised  of  the  precise  con- 
ditions, and  his  failure  to  use  his  eyes,  un- 
der the  circumstances,  was  inexcusable  care- 
lessness. See  Railway  v.  Portls,  81  Ark.  325, 
99  S.  W.  66;  Railway  v.  Bryant,  81  Ark. 
368,  90  S.  W.  693;  Adams  v.  Railway  Co.,  83 
Ark.  300,  103  S.  W.  725;  Railway  v.  Perrell, 

84  Ark.  270,  105  S.  W.  263.  The  court  there- 
fore erred  In  submitting  to  the  Jury  the 
question  as  to  whether  appellee  was  guilty  of 
contributory  negligence  as  it  did  in  Instruc- 
tion No.  4.    Ark.  Central  Ry.  Co.  v.  Pain, 

85  Ark.  532,  109  S.  W.  514;  El  Dorado  & 
B.  R.  Co.  v.  Whatley  (Nov.  9,  1908)  114  S. 
W.  234,  and  cases  cited.  Under  this  instruc- 
tion the  Jury  might  have  found  that  appel- 
lant was  negligent  and  that  appellee  was 
not  guilty  of  contributory  negligence.  Who 
can  tell? 

But  notwithstanding  the  contributory  neg- 
ligence of  appellee,  It  was  a  question  for  the 
Jury  as  to  whether  the  employes  of  appel* 
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lant  baring  discovered  his  peril  failed  to  ex- 
ercise ordinary  care  to  avoid  injury  to  him. 
The  jury  might  have  found  that  the  engineer 
and  fireman  saw  appellee,  and  that  they 
were  aware,  from  bis  movements,  that  be 
was  oblivious  of  the  fact  that  the  north- 
bound train  was  approaching  him,  that  they 
could  have  sounded  the  whistle  or  rung  the 
bell  or  have  lessened  the  speed  of  the  train, 
in  order  to  avoid  striking  appellee,  that  they 
failed  to  exercise  any  of  these  precautions, 
and  that  bis  Injury  was  caused  by  such  fail- 
ure. Tbese  questions  were  presented  by  the 
evidence  and  were  correctly  submitted.  Rail- 
way v.  Thompson  (Ark.)  117  S.  W.  641;  Ark. 
Central  R.  Co.  v.  Fain,  85  Ark.  632,  100  S. 
W.  514;  Railway  Co.  v.  Evans,  74  Ark.  407, 
86  S.  W.  426;  Railway  Co.  v.  Hill,  74  Ark. 
478,  86  S.  W.  803;  Grlffle  v.  Railway  Co., 
supra. 

For  the  error  in  giving  the  instruction  in- 
dicated, the  judgment  is  reversed,  and  the 
cause  Is  remanded  for  a  new  trial. 


LEE  v.  FOUSHEE. 
{Supreme  Court  of  Arkansas.    June  7,  1900.) 

1.  Quieting  title  ({  44*)  — Proceedings  — 
Evidence. 

Evidence  held  to  show  that  plaintiff  had  In- 
tended to  sign  a  deed  to  his  interest  in  prop- 
erty which  he  and  his  mother  had  contracted  to 
sell  to  defendant,  but  did  not  do  so  because  of 
a  mutual  mistake  of  law  of  defendant  and  him- 
self, caused  by  the  opinion  of  counsel  that  plain- 
tiff had  no  title,  and  that  the  mother's  signa- 
ture to  the  deed  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  i  44.*] 

2.  Equity  (g  57*)— Maxims— Application. 

Under  the  maxims  that  equity  looks  on 
that  as  done  which  ought  to  have  been  done, 
and  will  Impute  an  intention  to  fulfill  an  obli- 
gation, plaintiff,  under  the  circumstances,  could 
not  seek  the  aid  of  equity  to  regain  possession 
of  the  land. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  179;  Dec.  Dig.  {  67.*] 

8.  Frauds,  Statute  of  (|  129*)— Effect— Part 
Performance  or  Contract  —  Paying  or 
Pbice  and  Taking  Possession. 

Where  the  purchaser  of  land  paid  the  pur- 
chase money,  went  into  possession  of  the  land 
under  bis  oral  contract  of  purchase,  and  made 
permanent  and  valuable  Improvements,  the  con- 
tract was  taken  out  of  the  statute  of.  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  ii  325,  326;  Dec.  Dig.  { 
129.*] 

Appeal  from  Jackson  Chancery  Court; 
Geo.  T.  Humphries,  Chancellor. 

Action  by  J.  M.  Foushee  against  John  V. 
Lee.  Decree  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Plaintiff  (appellee)  alleged  in  his  complaint 
that  he  is  the  son  and  only  heir  of  the  body 
of  William  A.  Fousbee.  That  said  William 
A.  was  the  son  mentioned  in  section  7  of  the 
will  of  Jos.  P.  Foushee.   That  said  Jos.  P. 


Foushee  had  died,  and  his  said  will  bad  been 
duly  probated.  That  William  A.  had  died, 
leaving  plaintiff  bis  son  and  the  Me  heir 
of  bis  body.  That  said  section  J  of  said  will 
granted  to  said  William  A.  and  the  heirs  of 
his  body  the  lands  described;  said  bequest  be- 
ing as  follows:  "As  an  advancement  and  at 
the  value  of  one  thousand  dollars,  hereby 
glvo  and  bequeath  to  my  beloved  son,  Wil- 
liam A  Fousbee,  and  the  heirs  of  his  body, 
the  following  lands  [describing  them]." 
That  said  William  A.  under  said  grant  after 
the  death  of  Joseph  P.,  went  into  possession 
thereof,  using  and  occupying  them  until  bis 
death.  That  said  grant  gave  a  life  estate 
to  plaintiff's  father.  William  A.,  the  remain- 
der going  to  plaintiff  in  fee.  The  complaint 
further  alleged  the  possession  wrongfully  of 
defendant  (appellant)  for  three  years  past, 
and  prayed  judgment  for  possession  and 
rents.  In  his  answer  appellant  [defendant' 
below]  uses  this  language:  "Admits  that 
said  Jos.  P.  Fousbee  departed  this  life  on 
the  day  of  ,  and  that  he  execu- 

ted a  will  by  which  he  devised  the  lands  in 
controversy  to  Wm.  A.  Foushee,  but  denies 
that  said  Wm.  A.  Foushee  took  an  estate  for 
life  only,  but  says  said  will  vested  In  said 
Wm.  A.  Foushee  said  lands  in  fee  simple." 
Then  for  cross-complaint  there  are  allega- 
tions of  a  sale  by  Wm.  A.  to  Mary  V.,  and 
of  Mary  V.  to  himself,  in  which  be  alleges 
appellee  Joined,  and  that  Mary  V.  and  ap- 
pellee were  Jointly  in  possession,  and  both 
sold  to  appellant  putting  him  in  possession ; 
that  he  made  valuable  and  lasting  improve- 
ments, which  he  sets  up  and  describes  spe- 
cifically. There  were  other  allegations  un- 
necessary to  mention.  Appellant  prays  for 
specific  performance,  and  for  general  relief. 
Appellee  denied  all  the  material  allegations 
of  the  cross-complaint  The  cause  was,  over 
appellee's  objection,  transferred  to  equity. 

The  testimony,  on  behalf  of  appellee,  la 
as  follows:  "Mrs.  Hlte  testifies  that  Mrs. 
Mary  V.  Foushee  was  in  teeble  health  a  long 
while;  that  she  was  living  with  her  at  the 
time  of  ber  death;  that  the  defendant  came 
there  to  see  her  about  buying  the  place; 
that  he  was  not  then  with  Mac;  that  Mrs. 
Foushee  bad  $1,000  of  her  own;  that  Mac 
would  come  sometimes  to  Bee  his  mother, 
but  that  he  and  Lee  were  never  there  to- 
gether; that  Mrs.  Foushee  said  that  her  rea- 
son for  wanting  to  get  rid  of  the  place  was 
that  she  was  afraid  of  a  judgment  against 
old  man  Foushee  by  Rankin,  and  they  would 
come  back  on  her."  Witness  C  R.  Hlte,  on 
behalf  of  appellee,  testified  as  follows:  "Mac 
Foushee  [appellee]  rented  a  house  from  me 
about  seven  or  eight  blocks  from  bis  moth- 
er's. I  made  an  abstract  of  the  Fousbee 
land  that  John  Lee  bought  He  and  Ike 
Goldman  came  to  my  office,  and  had  the  ab- 
stract with  them.  I  told  Lee  be  bad  better 
get  Mac  Foushee  to  sign  the  deed  to  make 
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his  title  good;  to  make  the  conveyance  good. 
Afterwards  John  Lee  told  me  he  told  his 
lawyer  about  It,  and  his  lawyer  told  him  not 
to  pay  any  attention  to  me.  I  told  him  that 
it  was  material  that  Mac  Foushee  sign  the 
deed.  I  told  him  at  the  time  he  came  Into 
my  office  with  Mr.  Goldman  that  It  would  be 
necessary  tor  Mac  Foushee  to  sign  It  In  order 
to  make  the  title  good,  and  they  came  back 
afterwards  and  told  me  what  the  attorneys 
said."  Appellee  testified  as  follows:  "I  am 
the  only  child  of  Wm.  A.  Foushee.  I  did 
not  nave  anything  to  do  with  the  sale  of  the 
land.  I  never  heard  her  and  John  Lee  say 
anything  about  it;  was  never  present  when 
she  bad  any  negotiations  with  Lee  at  Mrs. 
Hite's  or  elsewhere.  I  don't  know  the  date 
my  mother  made  the  deed.  I  was  working 
at  the  button  factory.  Some  one  called  up 
from  Wolff-Goldman's  store,  and  asked  me 
to  come  up  to  the  store.  When  I  got  to  the 
store,  her  and  Mr.  Goldman  was  talking,  and 
I  walked  up,  and  she  said:  *Well,  I  have 
sold  the  place.'  And  I  said:  'Well,  I  haven't 
signed  the  deed,  nor  I  ain't  going  to.'  And 
she  said:  Well,  you  don't  have  to,  because 
the  lawyers  say  it  isn't  necessary.'  She  had 
been  mad  at  me.  She  didn't  like  my  wife, 
and  she  wanted  to  get  rid  of  the  land.  I  ask- 
ed her  what  kind  of  a  deed  she  had  made, 
and  she  told  me  she  gave  him  a  quitclaim 
deed;  that  John  Lee  wanted  her  to  make  a 
warranty  deed,  but  she  would  not  do  It,  be- 
cause she  sold  it,  thinking  that  maybe  Mc- 
Donald or  my  wife  would  come  back  on  her 
some  time  for  some  money.  She  had  the 
check,  and  that  time  her  and  John  Lee  was 
talking  about  who  would  pay  the  taxes,  and 
her  and  John  Lee  went  to  the  bank,  and  she 
told  me  she  got  $1,500  for  the  place.  I  didn't 
know  who  the  check  was  payable  to.  Never 
saw  It;  never  Indorsed.  Don't  know  any- 
thing about  Hennessy's  note  being  turned 
orer  to  Lee.  Didn't  have  anything  to  do 
with  ft.  I  wasn't  present  when  the  deed 
was  executed.  Didn't  tell  Judge  Phillips  I 
would  sign  the  deed;  didn't  know  John  Lee 
was  the  one  who  bought  the  place  until  the 
day  it  was  sold.  I  saw  him  In  front  of 
Wolff  &  Goldman's  store,  and  I  told  him  I 
would  not  sign  the  deed,  and  he  said  his 
lawyer  told  him  It  would  not  be  necessary. 
He  afterwards  offered  me  $1,000.  There  was 
a  lawsuit  between  McDonalds  and  Sallle 
Rankin,  and  my  grandfather  was  guardian 
for  Sal  lie  Rankin,  and  be  compromised  her 
estate,  and  my  mother  was  afraid  the  Ron- 
tins  would  beat  McDonalds,  and  McDonalds 
would  come  back  on  her  guardian  for  the 
money  that  they  paid  for  the  place.  And 
my  mother  didn't  get  along  With  my  wife. 
She  said  she  would  give  ber  property  away 
before  my  wife  should  ever  have  anything 
she  bad.  When  I  got  to  the  store  she  (his 
mother)  said  she  had  already  sold  the  place 
and  made  the  deed.  She  wanted  to  try  to 
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get  me  to  sign  the  deed.  I  told  her  I  would 
not  do  it,  because  it  was  made  to  my  father 
and  myself,  and  I  didn't  think  she  had  a 
right  to  sell  It.  I  went  to  see  Judge  Phillips 
about  getting  a  divorce.  He  told  me  If  I 
used  any  of  this  money  I  could  not  sue  for 
the  place.  I  did  not  talk  to  him  but  once, 
and  that  was  in  his  office.  I  did  not  tell  him 
I  came  up  for  the  purpose  of  signing  the 
deed.  I  didn't  tell  him  that  she  had  the 
money  she  and  I  sold  the  place  for.  I  didn't 
tell  him  I  didn't  know  very  much  about  her 
business." 

Appellant  in  his  own  behalf  testified  that 
he  bought  the  land  In  controversy  from  J. 
M.  Foushee  (appellee)  and  Mary  V.  Foushee ; 
that  he  made  the  contract  for  the  purchase 
at  the  house  of  Mrs.  Mary  V.  Foushee; 
that  no  one  was  present  at  the  time  ex- 
cept appellant,  Mrs.  Mary  V.  Foushee,  and 
J.  M.  Foushee ;  that  afterwards  he  paid  $1,- 
500  for  It  In  pursuance  of  the  contract ;  that 
he  gave  the  check  for  it  to  Mrs.  Mary  V. 
Foushee,  appellee's  mother;  that  they  turn- 
ed the  rent  notes  over  to  him;  and  that  be 
went  Into  possession  of  it  the  year  he  bought 
It.  He  says  he  met  Mrs.  Mary  V.  Foushee  at 
Wolff  &  Goldman's  store,  where;  the  money 
was  paid  and  the  deed  was  delivered  to  him. 
Mrs.  Foushee  stated  that  she'  and  her  son 
were  there  to  execute  the  deed.  The  deed 
was  drawn  up  at  the  request  of  Mrs.  Foushee 
and  appellee^  Mrs.  Foushee  signed  the  deed 
at  the  store.  J.  M.  Foushee  was  present 
He  did  not  tell  appellant  that  he  would  not 
sign  the  deed,  but  did  not  sign  It  because 
appellant's  lawyer  told  him  that  it  was  not 
necessary.  Isaac  Goldman  testified,  among 
other  things,  as  follows:  "The  day  the  trade 
was  closed  Mac  Foushee  and  Mrs.  Foushee 
were  present.  We  were  all  around  the  door 
to  our  little  office.  Mac  was  there,  and  tried 
to  get  In  and  sign  the  deed,  and  one  of  the 
attorneys  told  him  there  was  no  use  in  his 
signing  the  deed.  We  paid  Mrs.  Foushee  the 
money  for  John  Lee,  of  course."  J.  W.  Phil- 
lips, the  attorney  for  Lee,  testified:  "I  was 
present  at  the  time  the  deed  was  signed,  and 
Mac  Foushee  was  there,  and  said  he  had 
come  to  sign  the  deed,  and  I  told  him  there 
was  no  need  for  him  to  sign  the  deed,  and 
he  said  all  right,  that  he  was  w^Ung  to  sign 
it  if  It  was  necessary.   *  „i"  told  Mac 

It  was  unnecessary  for  him  to  sign  the  deed 
because  he  had  no  interest  in  the  land.  I 
am  acquainted  with  the  decision  in  Wilmans 
v.  Robinson,  67  Ark.  517,  55  S.  W.  950.  Going 
by  the  abstract  we  considered  It  that  the  will 
conveyed  a  title  In  fee  simple ;  and,  although 
they  both  Bold  the  land,  1  didn't  think  it  was 
necessary  for  him  to  sign  the  deed."  John 
Hencke  testified:  "Was  bookkeeper  for  Wolff- 
Goldman  Mercantile  Co.  Took  Mrs.  Foushee's 
acknowledgement  to  the  deed  to  Lee.  To  the 
best  of  my  recollection  Mac  Foushee  was 
present   He  didn't  sign  It;  he  was  told  it 
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was  not  necessary.  I  think  Judge  Phillips 
told  him  It  was  not  necessary.  After  check 
was  given  her,  they  went  away.  I  don't 
know  which  way  they  went.  *  *  *  Can 
not  swear  positively  to  the  details  given.  I 
think  J.  M.  Foushee  was  there.  I  won't  be 
positive,  but  he  was  there  about  the  time. 
The  check  was  made  payable  to  the  order  of 
Mary  V.  Foushee."  Sigmund  Wolff  testi- 
fied: "Mac  Foushee  was  there  at  the  office. 
He  didn't  sign  the  deed  because  the  attorneys 
did  not  think  it  necessary.  Didn't  have  any- 
thing to  do  with  the  purchase.  Lee  directed 
me  to  draw  the  check.  We  loaned  the  mon- 
ey; Interested  In  the  suit  I  heard  the  at- 
torneys tell  John  Lee  it  was  not  necessary 
for  Mac  to  sign  the  deed."  Mrs.  Hlte  fur- 
ther testified:  "I  remember  when  Mrs.  Fou- 
shee went  to  Wolff  &  Goldman's  store  to 
sign  deed.  Don't  know  the  month.  Mac 
left  the  house  with  her.  Mrs.  Foushee  said 
they  were  going  to  sign  a  deed.  I  have 
heard  Mac  say  he  was  willing  to  sign  the 
deed.  Mrs.  Foushee  wanted  to  sell  the 
land  on  account  of  the  Rankin  suit  John 
Lee  was  out  at  my  house.  I  don't  know  where 
Mac  went  when  he  left  the  house.  She  said 
she  didn't  want  Mac's  wife  to  get  any  of 
the  money.  I  heard  her  say  she  was  going 
to  spend  the  money  that  she  sold  the  place 
for  all  on  herself  to  live  on.  The  check  was 
made  payable  to  order  of  Mary  V.  Foushee, 
was  for  $1,500  and  specified  'for  land  Bold 
John  V.  Lee.'" 

From  a  decree  holding  that  appellee  was 
the  owner  of  the  land  In  controversy,  and 
awarding  him  possession  thereof,  this  ap- 
peal has  been  duly  prosecuted. 

Jos.  W.  Phillips  (Otis  W.  Scarborough,  of 
counsel),  for  appellant.  Gustave  Jones,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  appellee's  complaint  should 
have  been  dismissed  for  want  of  equity.  For, 
conceding  that  appellee  under  the  will  of  his 
grandfather  was  the  owner  of  the  land  in 
fee  at  the  death  of  his  father  (Wllmans  v, 
Robinson,  67  Ark.  517,  55  S.  W.  950),  yet 
the  decided  preponderance  of  the  evidence 
shows  that  he  had  sold  same  to  appellant 
We  have  given  in  the  statement  of  facts  the 
substance  of  all  the  evidence  that  relates  to 
the  sale  of  the  land  by  appellee  to  appellant 
and  practically  all  of  It,  except  appellee's 
•  own  testimony,  shows  that  he  made  such 
sale.  Appellant  testifies  that  he  made  the 
contract  with  appellee  and  his  mother  to 
purchase  the  land  from  them  for  a  consider- 
ation of  $1,500,  and  that  they  afterwards  met 
him  at  the  store  of  Wolff  &  Goldman  for 
the  purpose  of  consummating  the  trade ;  1.  e. 
making  him  a  deed  and  getting  the  purchase 
money.  He  shows  that  he  met  them  there, 
and  that  he  performed  his  part  of  the  con- 


tract by  paying  the  purchase  money,  and 
that  Mrs.  Mary  V.  performed  her  part  by 
signing  the  deed,  and  that  appellee  was  pres- 
ent, ready  and  willing  to  sign,  but  was  dis- 
suaded from  doing  so  by  the  advice  of  the 
attorney  of  appellant  that  It  was  unneces- 
sary. The  attorney  was  of  the  opinion  that 
appellee  had  no  title,  and  therefore  it  was 
unnecessary  for  him  to  sign.  But  the  proof 
shows  that  he  was  there  for  that  purpose. 
It  is  clear  that  the  deed  would  have  been 
signed  by  him  but  for  the  mutual  mistake 
of  law  on  his  part  and  on  the  part  of  ap- 
pellant caused  by  the  opinion  of  counsel. 
The  proof  shows  that  appellee  fully  Intended 
to  sign  the  deed  and  thereby  convey  all  the 
Interest  he  might  have.  "Equity  looks  on 
that  as  done  which  ought  to  have  been  done." 
"Equity  imputes  an  intention  to  fulfill  an 
obligation."  These  familiar  maxims  of  equi- 
ty are  sufficient  authority  for  denying  to  ap- 
pellee, under  the  evidence  In  this  record,  the 
relief  which  he  seeks,  and  for  granting  to 
appellant  the  relief  sought  by  his  cross- 
complaint  Smith's  Principles  of  Equity,  pp. 
15,  16;  1  Pom.  Eq.  Jur.  {  363  et  seq.  368; 
Fetter  on  Equity,  H  10, 11.  The  proof  clear- 
ly takes  the  case  out  of  the  operation  of  the 
statute  of  frauds,  for  appellant  paid  the  par- 
chase  money,  and  went  Into  possession  under 
his  contract  of  purchase  made  with  appellee 
and  his  mother,  and  made  permanent  and 
valuable  improvements.  Arkadelphia  Lum- 
ber Co.  v.  Thornton,  83  Ark.  414,  104  S.  W. 
169,  and  cases  there  cited. 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded,  with  directions  to  enter 
a  decree  In  accordance  with  this  opinion,  de- 
creeing the  title  to  the  land  In  controversy 
to  be  in  appellant,  and  granting  the  prayer 
of  his  cross-complaint  for  specific  perform- 
ance, and  dismissing  appellee's  complaint  for 
want  of  equity. 


HARRIMAN  LAND  CO.  v.  HILTON  et  al. 
(Supreme  Court  of  Tennessee.    Dec.  5,  1908) 

1.  Public  Lands  (S  170*)— Conflicting  Pat- 
ents—Priority. 

Where  two  patents  cover  the  same  land,  the 
older  will  ordinarily  prevail. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  g  519 ;  Dec.  Dig.  {  170.*] 

2.  Deeds  (f  41*) — Description — Reference 
to  Otheb  Conveyance. 

A  deed  describing  the  land  as  "a  500-acre 
tract,  deed  from  J.  F.  Scott  to  William  Lew- 
ellyn  in  the  year  1852,  lying  on  the  east  side 
of  Emory  river,  in  district  No.  4,"  sufficiently 
referred  to  the  Scott  deed,  though  not  describ- 
ing it  as  of  record,  to  make  such  deed  a  part 
of  the  description;  and,  that  deed  being  in 
fact  of  record  and  describing  the  land  by  metes 
and  bounds,  the  deed  in  question  was  not  in- 
valid for  want  of  sufficient  description. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  g  84;  Dec.  Dig.  §  41. •] 
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3.  Bvidbnci  (J  400*)  —  Pakol  Evidence  — 
Deeds— Description. 

Parol  evidence  is  inadmissible  to  aid  the 
description  In  a  deed,  which  within  itself  or  by 
reference  to  other  instruments  must  contain  a 
sufficient  description  of  the  land  intended  to  be 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2115-2128  ;  Dec.  Dig.  g  460.*] 

4.  Deeds  (g  194*)— Deli vebt— Presumption. 

A  deed,  in  the  absence  of  proof  to  the  con- 
trary, is  presumed  to  have  been  delivered  on 
the  day  of  its  date,  though  it  appears  to  have 
been  acknowledged  at  a  subsequent  date. 

[Ed.  Mote.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  574-583;   Dec.  Dig.  {  194.*] 

Appeal  from  Chancery  Court,  Morgan 
County;  D.  L.  Lansden,  Chancellor. 

Bill  by  the  Harriman  Land  Company 
against  George  Hilton  and  others.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals. Affirmed. 

H.  M.  Carr  and  L.  Riseden,  for  appellant 
8.  C.  Brown,  James  A.  Monroe,  J.  M.  Davis, 
and  Max  Schoetz,  Jr.,  for  appellees. 

McALISTER,  J.  The  object  of  this  bill 
is  to  recover  the  possession  of  a  tract  of  land 
in  Morgan  county  comprising  about  863 Vb 
acres.  It  is  alleged  that  the  defendants 
George  Hilton,  M.  N.  Schoetz,  and  others 
had  wrongfully  taken  possession  of  said  lands 
end  were  withholding  same  from  complain- 
ant The  bill  also  prayed  for  an  accounting, 
to  ascertain  the  amount  of  timber  cut  by 
defendants  and  other  damages  inflicted  upon 
the  premises,  and  for  a  decree  for  the  value 
thereof.  The  defendants  filed  their  Joint  and 
separate  answers,  in  which  they  expressly 
denied  that  complainant  was  the  owner  of  the 
land  described  in  the  bill,  but  averred  that 
defendants  were  the  true  and  lawful  owners 
and  that  their  possession  was  lawful.  Com- 
plainants especially  rely  upon  the  adverse 
possession  of  said  land  for  more  than  seven 
rears  under  a  color  of  title.  A  large  number 
of  witnesses  were  examined  by  each  side, 
and  the  result  of  said  examination  is  found 
in  a  very  voluminous  record. 

The  chancellor  on  the  hearing  was  of  opin- 
ion that  the  allegations  of  the  bill  were  met 
and  denied  by  the  answer  and  were  not  sus- 
tained by  the  proof,  whereupon  he  dismissed 
the  bill,  with  costs.  Complainant  appealed, 
and  has  assigned  the  action  of  the  chancel- 
lor In  dismissing  his  bill  as  error. 

Complainant  deralgns  its  title  to  entry  No. 
2347.  grant  No.  25,507,  issued  by  the  state  of 
Tennessee  to  Julian  F.  Scott,  December  6, 
1845.  The  defendants  deraign  their  title 
to  entry  No.  1,958,  and  grant  No.  21,848, 
dated  June  28,  1838.  It  appears  that  both 
titles  cover  the  land  in  controversy,  and  or- 
dinarily the  defendants'  title,  being  older, 
would  prevail.  Complainant,  however,  claims 
an  adverse  possession  of  more  than  seven 
years— that  is  to  say,  from  1852  to  1862— 
which  perfected  its  title  and  made  it  su- 
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perior  to  the  title  of  the  defendants.  Com- 
plainant relies  on  what  is  known  in  the  rec- 
ord as  the  "Henderson  possession,"  which 
lies  Just  north  of  the  north  line  of  entry 
2,347. 

It  is  conceded  that  entry  No.  2347,  owned 
by  Julian  F.  Scott  at  the  time  he  conveyed 
the  lands  in  question  to  William  Lewellyn 
in  the  year  1852,  does  not  cover  all  the  lands 
included  in  his  deed  to  said  Lewellyn;  but 
it  Is  claimed  by  complainant  that  said  Lewel- 
lyn went  into  the  actual  - possession  of  said 
lands  and  held  them  adversely  for  more  than 
seven  consecutive  years,  thereby  perfecting 
his  title  to  the  entire  boundary.  The  Hen- 
derson possession,  relied  on  by  complainant, 
Is  outside  of  the  north  line  of  Entry  No. 
2,347;  and,  if  that  possession  has  been  con- 
tinuous and  adverse,  it  perfected  complain- 
ant's title  to  the  entire  boundary  covered  by 
the  deeds.  It  Is  conceded  that  entry  No.  2,347 
only  covers  a  small  portion  of  the  land  in 
controversy;  but  the  remainder  of  the  land 
is  embraced  within  the  boundaries  described 
in  the  deed  from  Julian  F.  Scott  to  William 
Lewellyn,  dated  November  20, 1852. 

Defendants  deny,  first,  that  complainant 
had  any  color  of  title  to  the  land  In  con- 
troversy; and,  second,  the  adverse  posses- 
sion of  said  lands  claimed  by  complainant 

It  Is  claimed  by  the  complainant  that  Wil- 
liam Lewellyn,  its  predecessor  in  title,  main- 
tained an  adverse  possession  of  the  Hender- 
son tract,  comprising  about  20  acres,  con- 
tinuously for  a  period  exceeding  seven  years, 
under  his  deed  from  Julian  F.  Scott,  dated 
November  20,  1852,  but  not  acknowledged  un- 
til November  22,  1858. 

We  will  first  determine  whether  the  com- 
plainant has  established  a  color  of  title 
to  the  land  in  controversy.  In  complainant's 
deralgnment  of  title  there  appears  a  deed 
from  William  Lewellyn  to  James  H.  Lewel- 
lyn, dated  September  5,  1876.  The  deed  de- 
scribed several  tracts  of  land,  but  the  one  in 
controversy  is  described  in  said  deed  as  fol- 
lows: 

"Second  tract:  A  500-acre  tract,  deed 
from  J.  F.  Scott  to  William  Lewellyn  in  the 
year  1852,  lying  on  the  east  side  of  Emory 
river,  in  district  No.  4." 

It  is  conceded  that  this  deed  is  a  vital 
link  in  complainant's  deralgnment  of  title. 
The  validity  of  this  deed  is  attacked  by  coun- 
sel for  defendants  (1)  for  insufficiency  of  the 
description  of  the  land,  and  (2)  because  it 
does  not  appear  that  said  deed  was  ever  de- 
livered 

Counsel  for  defendants  objected  to  the 
reading  of  the  deed  from  William  Lewellyn 
to  James  H.  Lewellyn,  on  the  ground  that  it 
was  void  for  Insufficiency  of  description. 
The  chancellor  sustained  the  objection  and 
excluded  the  deed.  It  is  insisted  by  com- 
plainant that  the  deed  from  William  Lewel- 
lyn to  his  son,  James  Lewellyn,  expressly 
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refers  for  description  to  a  deed  made  In  the 
year  1862  from  Julian  F.  Scott  to  William 
Lewellyn,  and  that  this  deed  may  be  looked 
to  to  supply  any  deficiency  In  the  descrip- 
tion. The  reference  In  the  second  deed,  as 
already  seen,  was  as  follows: 

"A  600-acre  tract,  deed  from  Julian  F. 
Scott  to  William  Lewellyn  In  the  year  1852." 

It  is  said  the  chancellor  was  of  opinion 
that  this  reference  was  insufficient  to  author- 
ize the  court  to  look  to  the  deed  from  J.  F. 
Scott  to  William  Lewellyn,  made  In  the  year 
1852,  but  that  the  reference  should  have 
been  to  a  recorded  deed,  giving  the  book  and 
page  where  registered. 

Complainant  also  Introduced  J.  H.  Lewel- 
lyn, the  vendee  in  the  deed  from  William 
Lewellyn  made  September  5,  1876,  who  tes- 
tified that  the  land  described  as  the  second 
tract  In  his  deed  Is  the  same  land  which  his 
father,  William  Lewellyn,  purchased  from 
Julian  F.  Scott  in  the  year  1852,  and  is  the 
land  in  controversy  in  the  present  suit. 

It  is  conceded  that.  If  complainant  can 
supply  the  Insufficient  description  In  the  deed 
of  1376  with  the  deed  from  Scott  to  Lewellyn 
made  In  1852,  the  description  Is  complete, 
since  the  land  is  described  In  the  latter  deed 
by  metes  and  bounds.  The  deed  from  Julian 
F.  Scott  to  William  Lewellyn,  made  in  the 
year  1852  Is  not  referred  to  in  the  latter 
deed  as  a  recorded  conveyance ;  but  as  a  mat- 
ter of  fact  the  deputy  register  of  Morgan 
county  testified  that  said  deed  was  record- 
ed, and  was  the  only  deed  on  record  made  by 
Julian  F.  Scott  to  William  Lewellyn  in  the 
year  1852.  The  chancellor,  however,  on  ex- 
ception of  defendants,  held  the  description 
in  the  deed  from  William  Lewellyn  to  James 
H.  Lewellyn,  September  5,  1876,  was  too 
vague  and  Indefinite  to  admit  of  parol  tes- 
timony to  aid  the  description,  and  be  accord- 
ingly sustained  exceptions  to  the  testimony 
of  James  H.  Lewellyn,  who  testified  that  the 
land  described  In  the  bill  Is  the  same  tract 
of  land  Intended  to  be  conveyed  in  the  deed 
from  his  father  to  him  in  1876. 

Complainant  assigns  as  error  the  action 
of  the  chancellor  in  excluding  the  evidence 
of  James  H.  Lewellyn,  and  insists  it  was 
competent  to  prove  by  this  witness,  who  was 
the  vendee  of  the  deed  in  question,  the  iden- 
tity, location,  etc.,  of  the  land,  as  well  as  the 
intention  of  the  parties  In  making  the  con- 
tract of  sale.  In  support  of  the  action  of 
the  chancellor  In  excluding  this  evidence,  it 
Is  said  that  in  the  Lewellyn  deed  the  land 
is  described  as  lying  In  district  No.  4  of 
Morgan  county,  while  the  land  sued  for  by 
complainant  lies  in  the  Ninth  district  of 
Morgan  county;  again,  that  the  land  in  con- 
troversy comprises  863%  acres,  while  only 
a  500-acre  tract  is  referred  to  in  the  descrip- 
tion. It  is  objected  that  the  reference  is  not 
to  any  particular  deed  from  Scott  to  Lewel- 
lyn, except  that  it  was  made  in  the  year 
1852,  while  Scott  may  nave  made  a  dozen 
deeds  to  Lewellyn  In  1852.   It  is  said,  more- 


over, the  later  deed  does  not  recite  that  the 
500-acre  tract  attempted  to  be  conveyed  is 
described  In  the  deed  from  J.  F  Scott  to 
William  Lewellyn,  and  that  the  words,  "deed 
from  J.  F.  Scott  to  William  Lewellyn  In  the 
year  1852,"  do  not  afford  any  identification 
of  the  500-acre  tract  It  Is  especially  ob- 
jected that  there  is  no  reference  to  a  re- 
corded deed  or  to  the  register's  office. 

It  is  conceded  by  counsel  for  complainant 
that,  unless  the  deed  In  question  contains  In- 
trinsic evidence  of  a  reference  to  the  deed 
from  Julian  F.  Scott  to  William  Lewellyn 
made  in  1852,  the  latter  deed  could  not  be 
looked  to  to  supply  the  description,  and  that 
parol  evidence  would  not  be  admissible  to 
aid  defendant  In  the  Identification. 

Such  is  the  rule  announced  by  the  court  In 
the  case  of  Johnson  v.  Kellog,  7  Heisk.  266. 
It  is  insisted,  however,  that  the  deed  from 
William  Lewellyn  to  James  H.  Lewellyn  does 
Import  on  its  face  to  contain  a  distinct  refer- 
ence to  said  original  deed  for  a  further  iden- 
tification of  the  land.  We  think  this  Is  un- 
doubtedly true,  for  otherwise  there  would 
be  no  purpose  for  a  reference  to  the  deed 
from  J.  F.  Scott  to  William  Lewellyn  made 
In  1852. 

We  have  been  referred  to  no  case  holding 
that  a  reference  In  one  deed  to  another  for 
a  more  sufficient  description  of  the  land  must 
be  to  a  duly  recorded  conveyance.  It  may  be 
that  such  will  be  the  rule  since  the  passage 
of  the  act  requiring  an  instrument  or  paper 
relied  on  as  color  of  title  to  be  recorded.  See 
chapter  38,  p.  54,  acts  1893 ;  Shannon's  Code, 
I  4456. 

In  Byrd  v.  Phillips,  120  Tenn.  14,  21,  22, 
111  S.  W.  1111,  decided  by  this  court  at  the 
September  term,  1907,  it  was  said: 

"It  is  practically  conceded  that  the  rule  re- 
lied upon  by  the  complainant  could  have 
been  Invoked  by  his  vendor,  because  It  took 
title  under  a  deed  which  simply  referred  to 
the  grant  issued  to  Eastland  for  description, 
without  undertaking  to  set  out  the  property 
by  metes  and  bounds;  for  it  is  well  settled 
that  a  reference  to  a  prior  deed  or  grant  for 
description,  without  more,  Incorporates  the 
description  of  that  deed  or  grant  in  the  lat- 
er Instrument  2  Devlin  on  Deeds,  t  1020, 
and  cases  cited  in  note.  •  •  •  The  rule 
on  this  subject  with  Its  limitations,  is  well 
stated  on  page  882,  vol.  5,  of  Cyc,  In  these 
words:  'When  land  is  described  in  a  grant 
or  conveyance  by  reference  to  another  grant 
or  conveyance,  the  description  contained  In 
the  latter  is  regarded  as  adopted  by  and  In- 
corporated into  the  former,  and  the  laud 
therein  described  will  pass.' 

"In  Hopkins  on  Real  Property,  p.  421,  tt  Is 
said: 

"  'Where  land  is  described  by  means  of  ref- 
erence to  map  or  plat,  the  map  or  plat  refer* 
red  to  becomes  a  part  of  the  deed  for  tbe 
purpose  of  that  conveyance,  and  anythlug 
which  appears  thereon  may  affect  the  terms 
of  the  grant   •   •   • » 
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"So  also,  If  the  land  is  described  by  a  mere 
reference  to  another  deed  in  which  the  land 
is  conveyed,  the  effect  Is  the  same  as  when 
the  reference  is  to  a  map.  When  the  map  or 
deeds  are  referred  to  for  the  purpose  of  de- 
scription, they  may  be  identified  by  parol  evi- 
dence. 

"  'Parol  evidence  Is  used  to  extend  an  im- 
perfect reference  in  one  document  to  an- 
other.'  Wood  on  Statute  of  Frauds,  g  387. 

"  'But  the  writing  relied  upon  to  establish 
such  a  contract  for  the  sale  of  land  need  not 
describe  the  lands  which  are  the  subject  of 
the  sale,  otherwise  than  by  reference  there- 
in to  some  extrinsic  fact  or  Instrument  by 
means  of  which  the  lands  can  be  known  with 
sufficient  certainty.'   Id.  $  897,  note." 

"A  description  of  land  by  reference  to  the 
title  whereby  it  was  acquired,  as  land  re- 
ceived by  the  vendor  from  his  father  or  land 
bought  from  a  given  person,  is  sufficient" 
Page  on  Contracts,  vol.  2,  p.  1057. 

In  Swiney  v.  Swiney,  14  Lea,  816,  the  de-' 
scripUon  in  a  deed  as  "two  tracts  of  land 
adjoining  each  other  in  Marshall  county,  con- 
taining in  all  about  353%  acres,  the  land  be- 
ing the  laud  on  which  I  now  reside,"  was 
held  sufficient  In  that  case  Judge  Free- 
man, in  delivering  the  opinion  of  the  court, 
said :  "There  should  be  a  description  of  the 
land  In  the  deed  or  in  some  paper  to  which 
It  expressly  refers." 

In  Smith  v.  Greaves,  15  Lea,  459,  the  fol- 
lowing description  was  held  sufficient : 

"All  the  mineral,  coal.  Iron  ore,  fire  and 
potter's  clay,  marble,  building  stone  and  oth- 
er mineral,  etc.,  upon  or  under  the  farm  or 
tract  of  land  In  the  county  of  Scott  In  the 
state  of  Tennessee,  bounded  and  described 
as  follows :  All  the  following  described  lands 
on  the  waters  of  Wolfe  creek,  in  two  tracts, 
and  described,  the  first  tract  being  fully  de- 
scribed in  a  deed  from  the  heirs  of  M.  P. 
Davis,  deceased;  the  second  also  described 
in  a  deed  from  the  aforesaid  heirs,  Including 
the  land  on  which  the  said  Joseph  P.  Davis 
now  lives — an.  exception  Is  made  of  25  acres 
where  his  house  stands,  including  the  house 
and  lying  south  of  the  same— containing  In 
the  whole  200  acres  of  land." 

It  will  be  observed  that  there  is  no  partic- 
ular description  of  the  second  tract,  except 
that  it  lies  on  the  east  side  of  Emory  river 
In  district  No.  4,  and  it  is  otherwise  describ- 
ed as  being  situated  in  the  county  of  Morgan 
and  state  of  Tennessee.  It  Is  shown  by  the 
proof  that  the  Emory  river  runs  through 
Morgan  county  for  a  distance  of  26  or  80 
miles,  and  a  description  of  land  as  lying  on 
the  east  side  of  Emory  river  in  district  No. 
4  wonld  be  very  Indefinite ;  but,  when  there 
Is  a  reference  In  the  deed  to  the  deed  from 
Julian  V.  Scott  to  William  Lewellyn  In  the 
year  1852,  we  think  the  description  is  suf- 
ficient 

It  is  suggested  In  the  argument  that,  while 
the  deed  describes  the  land  as  lying  in  dis- 
trict No.  4,  It  to  actually  located  In  the  Ninth 


district  of  Morgan  county.  It  appears  that 
this  land  Is  described  in  subsequent  deeds  as 
being  situated  in  the  Ninth  civil  district; 
but  it  does  not  appear  whether  this  is  cor- 
rect or  not.  There  Is  no  proof  to  show  that 
the  land  described  is  not  located  in  the 
Fourth  civil  district  It  may  be,  and  proba- 
bly the  explanation  Is,  that  the  civil  districts 
have  been  changed,  since  the  deed  In  ques- 
tion was  made  describing  the  land  as  being 
in  the  Fourth  civil  district;  but  there  is  no 
proof  whatever  on  this  subject  and  the  point 
now  raised  does  not  seem  to  have  been  made 
in  the  court  below.  We  think  the  descrip- 
tion In  this  deed  necessarily  refers  to  some 
particular  tract  of  land,  and  mat  parol  evi- 
dence was  admissible  to  aid  Its  identifica- 
tion. This  deed  refers  to  another  deed  which 
had  been  on  record  in  Morgan  county  for 
more  than  20  years,  although  it  is  not  refer- 
red to  as  a  recorded  conveyance.  The  evi- 
dence of  James  H.  Lewellyn,  vendee  In  the 
deed  from  William  Lewellyn,  to  the  effect 
that  the  land  embraced  In  said  deed  is  the 
land  now  In  controversy,  and  that  It  was  the 
only  land  his  father  owned  in  that  section 
and  had  been  deeded  to  him  by  Julian  Scott 
In  the  year  1852,  and  that  said  deed  was  the 
Instrument  referred  to,  we  think  was  compe- 
tent evidence,  and  should  not  have  been  ex- 
cluded by  the  chancellor. 

We  are  therefore  of  opinion  that  this  ref- 
erence to  the  former  deed  from  Julian  F. 
Scott  to  William  Lewellyn  in  the  year  1852, 
especially  when  the  evidence  of  James  H. 
Lewellyn  Is  considered,  clearly  Identifies  the 
land  in  controversy. 

It  is  next  Insisted  on  behalf  of  the  de- 
fendants that  there  was  no  delivery  of  the 
deed  from  Julian  F.  Scott  to  William  Lewel- 
lyn made  in  1852,  and  that  this  fact  would 
defeat  the  color  of  title  under  which  the 
complainant  claims  to  have  held  adverse  pos- 
session of  the  Henderson  tract 

As  already  stated,  complainant  claims  that 
William  Lewellyn  was  in  adverse  possession 
of  the  Henderson  tract  from  1852  to  1862 
under  a  color  of  title.  It  is  insisted  that  the 
deed  dated  November  20,  1852,  was  not  ac- 
knowledged until  November  22, 1858,  and,  de- 
fendants insist  was  not  delivered  until  ac- 
knowledged. It  is  conceded  by  counsel  for 
complainant  that  the  acknowledgment  of  this 
deed  was  not  made  until  six  years  after  its 
execution.  It  is  insisted  on  behalf  of  com- 
plainant that  the  presumption  of  law  Is  that, 
where  a  delivery  Is  necessary,  the  deed  Is 
delivered  on  the  day  it  bears  date. 

In  Lawson  on  Presumptive  Evidence,  pp. 
102,  103,  and  notes,  it  is  said: 

"If  a  deed  concludes  as  'witness  our  hands 
and  seals,'  and  the  testatlve  clause  speaks 
only  of  the  signing  and  sealing,  the  presump- 
tion is  that  it  was  duly  delivered." 

And: 

"If  there  is  no  proof  when  a  deed  or  note 
was  delivered,  the  presumption  is  that  it  was 
delivered  on  the  day  it  bears  date," 
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And: 

"If  a  deed  is  duly  attested,  the  presump- 
tion Is  that  It  was  duly  delivered." 

It  has  been  held  in  this  state  that  registra- 
tion alone,  nothing  more  appearing,  would 
not  establish  a  delivery.  McEwen  &  Tomp- 
kins v.  Bamberger,  8  Lea,  579. 

In  this  case  it  is  conceded  that  the  deed 
was  not  acknowledged  until  six  years  after 
its  execution,  and  it  is  contended  that  in  such 
a  case  the  presumption,  In  the  absence  of 
proof,  would  be  that  the  deed  was  not  de- 
livered until  the  date  of  acknowledgment 

In  13  Cyc.  p.  731c,  It  is  said: 

"A  deed  will,  in  the  absence  of  evidence  to 
the  contrary,  be  presumed  to  have  been  de- 
livered on  the  day  on  which  it  bears  date,  or, 
as  is  declared  in  some  cases,  on  the  date  of 
its  execution  and  acknowledgment  Again,  it 
has  been  decided  that  where  the  date  of  a 
deed  is  prior  to  that  of  the  acknowledgment 
the  presumption  as  to  delivery  on  the  day  of 
date  does  not  apply." 

But  we  And  that  the  decided  weight  of  au- 
thority is  that  delivery,  in  the  absence  of 
proof  to  the  contrary,  is  presumed  to  have 
been  made  at  the  date  of  the  deed,  although 
its  acknowledgment  appears  to  have  been 
made  at  a  subsequent  date.  Mr.  Freeman,  in 
a  note  to  Blanchard  v.  Tyler,  86  Am.  Dec  63, 
after  stating  the  general  rule  that,  where  no 
other  considerations  enter  into  the  question 
and  in  the  absence  of  proof  to  the  contrary, 
a  deed  will  be  presumed  to  have  been  deliver- 
ed at  its  date,  and  after  citing  a  few  cases 
holding  that  where  the  deed  appears  to  have 
been  acknowledged  on  a  day  subsequent  to 
its  date,  it  will  be  presumed  to  have  been 
delivered  on  the  later  date,  then  states  the 
rule  thus: 

"But  the  weight  of  authority  is  against 
the  position  that  the  date  of  the  acknowledg- 
ment should  be  taken  prima  facie  as  the 
date  of  its  delivery,  and  in  favor  of  the  doc- 
trine that  in  the  absence  of  all  proof  to  the 
contrary,  even  in  cases  where  the  acknowl- 
edgment bears  date  subsequent  to  the  date  of 
the  deed,  the  presumption  attaches  that  the 
deed  was  delivered  on  the  day  on  which  it 
bears  date"— citing  People  v.  Snyder,  41  N. 
I.  397-402;  Darst  v.  Bates,  51  I1L  439;  Mc- 
Connell  v.  Brown,  Litt  Sel.  Cas.  (Ey.)  459; 
Jayne  v.  Gregg,  42  111.  413;  Blake  t.  Fash, 
44  111.  302. 


"In  Raines  v.  Walker,  77  Va.  92,  the  court 
say  that  in  the  absence  of  proof  to  the  con- 
trary a  deed  will  be  presumed  to  have  been, 
delivered  at  its  date,  that  a  subsequent  ac- 
knowledgment is  by  no  means  Inconsistent 
with  a  prior  delivery,  or  that  at  most  it  la 
not  sufficient  to  rebut  the  presumption  aris- 
ing from  its  date.  To  the  same  effect  Is 
Harmon  v.  Oberdorfer,  33  Grat  (Va.)  502. 
The  courts  say  that  it  may  well  happen  that 
a  deed  Is  delivered  and  accepted,  either  with 
an  Intention  not  to  record  it  or  to  bare  It 
acknowledged  for  that  purpose  at  a  subse- 
quent time  The  doctrine  that  where  a  deed 
has  been  acknowledged  at  a  date  subsequent 
to  its  date,  its  delivery  will  be  presumed  as 
of  that  date,  is  denied  in  Clark  v.  Akers,  16 
Kan.  166.  In  Ford  v.  Gregory's  Heirs,  10  B. 
Mon.  (Ky.)  180,  the  court  go  to  the  extent  of 
saying  that  a  subsequent  acknowledgment  Is 
of  Itself  evidence  of  a  prior  delivery." 

The  remaining  question  is  whether  com- 
plainant has  established  an  open,  notorious, 
and  continuous  adverse  possession  of  the 
land  in  controversy.  It  is  claimed  by  com- 
plainant that  such  a  possession  by  William 
Lewellyn  of  the  Henderson  tract  comprising 
about  20  acres,  from  the  years  1852  to  1862, 
has  been  established  on  the  record.  A  large 
volume  of  proof  was  taken  by  the  parties  in 
support  of  their  respective  contentions  on 
this  subject;  complainant  having  examined 
18  witnesses,  and  the  defendants  15  witness- 
es. We  cannot  undertake  -within  the  limits 
of  an  opinion  to  review  this  testimony,  which 
is  conflicting  and  irreconcilable.  It  suffices 
to  say  that  an  examination  of  the  record  has 
failed  to  satisfy  us  that  the  complainant  has 
made  out  a  continuous  adverse  possession 
of  the  Henderson  tract  with  sufficient  inclos- 
ures  for  a  period  of  seven  years,  as  required 
by  the  statute.  There  is  no  contention  that 
any  possession  was  kept  up  after  the  year 
1862;  but  the  insistence  of  complainant  Is 
that  such  an  adverse  and  continuous  pos- 
session is  shown  to  have  been  had  by  William 
Lewellyn  of  the  Henderson  tract  from  the 
year  1852  to  the  year  1861  or  1862.  The  com- 
plainant has  failed  to  establish  this  conten- 
tion by  a  preponderance  of  the  evidence,  and 
the  result  is  that  for  the  reasons  stated,  the 
decree  of  the  chancellor  dismissing  complain- 
ant's bill  must  be  affirmed. 
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McFERRIN  et  aL  v.  TEMPLEMAN  et  aL 
(Supreme  Court  of  Texas.    June  16,  1909.) 

1.  Words  and  Phrases— "Heirs." 

The  word  "heirs"  is  often  used  with  refer- 
ence to  persons  bearing  certain  relations,  such 
as  that  of  children  to  living  persons,  but  that 
is  not  a  correct  use  of  it,  and  it  requires  knowl- 
edge of  the  intention  of  a  person  so  using  it  to 
enable  the  court  to  ascribe  to  it  such  a  mean- 
ing. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3241-3265;  voL  8,  pp. 
7677.  7678.] 

2.  Gifts  (i  15*)— Inter  Vivos— Intention  of 
Donor. 

The  intention  of  a  donor  to  make  a  gift  tw 
take  effect  in  pnesenti  must  affirmatively  appear 
to  support  a  gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  (  14;  Dec  Dig.  {  16.*] 

3.  Gifts  (§  15*)— Inter  Vivos— Intention  oi 
Donor. 

A  wife  executed  a  deed,  In  which  her  bus- 
band  joined,  conveying  her  separate  real  estate 
for  a  recited  consideration,  a  part  of  which 
should  be  paid  to  her  and  a  part  to  be  paid  to 
her  heirs  on  her  death.  The  purchaser  execut- 
ed a  note  obligating  himself  to  make  the  pay- 
ments, and  a  vendor's  lien  was  retained  to  se- 
cure the  payments.  Subsequently  the  wife  de- 
livered the  note  to  a  third  person  to  keep  it  for 
her  children  as  her  will.  Held,  that  the  wife 
did  not  make  a  gift  inter  vivos  of  the  note  be- 
cause of  the  absence  of  an  intention  to  make  a 
gift,  and  because  of  her  reserved  power  over  the 
subject  of  the  gift,  resulting  from  the  retention 
of  a  vendor's  lien. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  |  14;  Dec  Dig.  8  15.*] 

Error  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District. 

Action  by  Johnnie  McFerrin  and  others 
against  Ward  Templeman  anu  others.  There 
was  a  judgment  of  the  Court  of  Civil  Ap- 
peals (113  S.  W.  333)  reversing  a  judgment 
for  plaintiffs,  and  they  bring  error.  Affirmed. 

A.  G.  Board  and  Haynes  Shannon,  for 
plaintiffs  in  error.  Doremus  &  Butler  and 
Geo.  D.  Neal,  for  defendants  in  error. 

WILLIAMS,  J.  The  plaintiffs  in  error 
brought  this  action  against  M.  W.  Peterson, 
Ward  Templeman,  and  W.  J.  Foster  upon  a 
note  of  Peterson  executed  to  plaintiffs'  an- 
cestress, Mrs.  Zllpha  McFerrin,  as  part  of 
the  consideration  for  a  tract  of  land  convey- 
ed to  him  by  her,  and  to  foreclose  the  ven- 
dor's Hen  on  the  land.  The  pleadings  and 
evidence  developed  the  following  facts  upon 
which  the  rights  of  the  parties  depend:  On 
June  22,  1894,  Mrs.  Zllpha  McFerrin,  joined 
by  her  husband,  conveyed  to  Peterson  the 
land  in  question,  her  separate  property,  in 
consideration  of  which  he  paid  her  $50  cash 
and  agreed  to  pay  to  her  the  same  amount 
every  three  months  during  her  life,  and  fur- 
ther agreed  to  pay  to  her  heirs,  on  her  death, 
the  sum  of  $2,400,  which  was  to  bear  10  per 
cent  Interest  from  the  date  of  her  death. 
Peterson  executed  his  note  obligating  him- 


self as  stated,  which  was  fully  recited  In  the 
deed,  in  which  a  vendor's  lien  was  retained 
to  secure  the  stipulated  payments.  At  some 
time  not  fixed  In  the  record,  Mrs.  McFerrin 
delivered  Peterson's  note  to  Jesse  McFerrin, 
whose  relationship  to  the  parties  does  not 
appear,  "and  stated  that  she  wanted  him  to 
keep  the  same,  and  stated  that  this  Is  for 
my  children  and  my  will."  Peterson  made 
several  of  the  quarterly  payments  stipulated 
for  to  Mrs.  McFerrin  while  the  note  was  held 
by  Jesse  McFerrin.  Mrs.  McFerrin's  hus- 
band died  in  1898,  and  on  January  25,  1899, 
she  and  Peterson  entered  Into  a  new  ar- 
rangement concerning  the  land,  expressed 
in  her  deed  to  him  of  that  date  The  express 
purpose  of  this,  and  its  legal  effect,  If  valid, 
was  completely  to  rescind  the  former  trade 
and  to  convey  to  Peterson  the  land  In  con- 
sideration of  $1,500  secured  by  bis  notes, 
and  to  release  blm  from  the  note  given  in 
the  first  transaction.  The  latter  deed,  after 
reciting  the  former  trade  and  that  it  was 
superseded,  etc.,  contained  this  expression: 
"It  being  intended  to  make  present  convey- 
ance of  a  present  right  and  title  and  to  con- 
vey In  all  things  the  present  right  of  use, 
enjoyment  and  possession."  On  October  29, 
1900,  Peterson  conveyed  the  land  to  Temple- 
man and  Foster,  who  paid  a  valuable  con- 
sideration with  only  such  notice  of  the  lien 
asserted  by  plaintiffs  as  was  given  by  the 
two  deeds  above  referred  to,  both  of  which 
were  of  record.  Zllpha  McFerrin  died  In 
1001  and  left,  as  her  heirs,  one  child  and 
three  grandchildren,  in  whose  behalf  this 
action  is  prosecuted.  The  record  does  not 
contain  the  facts  from  which  it  can  be  defi- 
nitely ascertained  who  were  the  persons  who 
would  have  been  her  heirs,  had  she  been 
dead  at  the  date  of  her  first  deed  to  Peter- 
son. The  district  court  rendered  judgment 
for  the  plaintiffs,  holding  that  by  taking  the 
note  of  Peterson  payable  on  her  death  to 
her  heirs  Mrs.  McFerrin  made  a  complete 
and  irrevocable  gift  of  such  note  to  the  per- 
sons who  proved  to  be  her  heirs.  The  Court 
of  Civil  Appeals  held  otherwise  and  reversed 
this  judgment  and  rendered  one  for  defend- 
ants. 

The  second  contract  between  Mrs.  McFer- 
rin and  Peterson  necessarily  extinguished 
the  note  sued  on  if  it  was  in  the  power  of 
those  parties  to  accomplish  such  a  result  by 
any  agreement  they  could  make.  It  is  plain 
that  they  had  such  power,  unless  a  com- 
pleted gift  had  been  made  to  otners  of  the 
right  to  the  purchase  money  represented  by 
the  note,  for,  unless  such  a  right  had  arisen 
in  others,  It  is  necessarily  true  that  the  con- 
tracting parties  had  complete  control  over 
their  own  transactions  and  could  shape  them 
as  they  chose.  Unless  a  completed  gift  had 
taken  place,  all  that  had  ueen  done  was  sub- 
ject to  the  power  of  revocation  of  Mrs.  Mc- 
Ferrin. In  what  view  of  the  transaction  can 
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it  be  considered  to  have  been  a  completed 
gift?  Wbat  seemed  to  the  Court  of  Civil 
Appeals  to  be  an  Insuperable  obstacle  was 
the  want  of  a  definitely  ascertained  donee 
in  whom  the  right  in  prsesenti  could  vest 
Those  to  whom  it  Is  contended  the  gift  was 
made  were  mentioned  only  as  the  heirs  of 
Zilpha  McFerrin.  She  could  have  no  heirs 
before  her  death,  and  until  that  occurred  the 
persons  who  were  to  take  the  money  could 
not  be  known.  No  right  could  vest  in  any 
one  so  long  as  she  lived,  and  hence  there 
was  nothing  to  prevent  the  revocation  which 
she  made.  Such  is  the  reasoning  of  the 
Court  of  Civil  Appeals,  and  it  is  unanswer- 
able unless  the  language  of  the  note  specify- 
ing the  payees  as  the  "heirs  of  Zilpha  Mc- 
Ferrin" can  be  held  to  refer  to  persons  then 
In  being,  as  donees;  such  persons  being 
those  standing  in  such  relation  to  Mrs.  Mc- 
Ferrin as  would  have  made  them  her  heirs 
at  law  had  she  been  dead.  That  the  note 
has  this  meaning  Is  the  contention  of  plain- 
tiffs' counsel.  That  construction  would  give 
It  the  same  legal  effect  as  If  such  persons 
had  been  named  as  Its  payees.  It  may  be 
that  the  taking  of  a  note,  In  such  a  trans- 
action, payable  to  a  child  or  grandchild, 
would  furnish  sufficient  evidence  of  an  in- 
tent to  make,  and  would,  in  itself,  supply  all 
that  would  be  necessary  to  constitute  a  gift 
of  such  note  and  of  the  right  represented  by 
it.  Such  a  transaction  might  have  the  same 
legal  effect  as  if  the  note  were  made  payable 
to  the  grantor  and  were  then  assigned  and 
delivered,  as  a  gift,  to  the  donee;  but  to 
give  such  effect  to  the  transaction  under  con- 
sideration we  must  find  in  it  sufficient  evi- 
dence of  (1)  an  intent  to  make  a  present 
gift  to  persons  in  being  who  were  meant  by 
the  word  "heirs,"  and  (2)  the  doing  of  all 
that  was  essential  to  transfer  Mrs.  McFer- 
rln's  right  to  such  persons. 

Do  the  facts  show  an  Intent  to  make  a 
present  gift  to  any  one?  We  think  not. 
All  that  appears,  putting  aside  for  the  pres- 
ent the  delivery  of  the  note  to  Jesse  McFer- 
rin, is  that  Mrs.  McFerrin  took  Peterson's 
promise  to  pay  the  money  to  her  heirs,  on 
her  death.  Who  were  the  persons  referred 
to  as  her  heirs?  The  time  when  the  payment 
is  to  be  made  is  after  her  death.  The  payees 
are  then  to  be  ascertained,  and  naturally 
they  are  to  be  those  whom  the  law  shall 
then  designate  as  heirs.  To  express  fully 
the  meaning  attributed  to  It  by  plaintiffs' 
counsel,  the  note  should  read:  "On  the 
death  of  Mrs.  Zilpha  McFerrin  I  promise 
to  pay  to  those  persons  who  if  she  were  now 
dead  would  be  her  heirs."  This  would  make 
the  money  payable  absolutely  to  such  per- 
sons or  their  representatives  on  her  death,  to 
the  exclusion  of  any  other  heirs  she  might 
leave.  How  much  more  simply  such  an  in- 
tent would  have  been  expressed  by  making 
the  note  at  her  death  payable  by  name  to 
such  persons  or  their  heirs.   To  make  her 


act  mean  this  we  must  supply  an  unexpress- 
ed intention  to  make  a  present  gift  by  adding 
other  language  to  that  employed.  Her  own 
words,  by  themselves,  express  no  such  mean- 
ing or  intent  Naturally  interpreted  they  im- 
port only  that  she  is  making  provision  for 
an  income  out  of  the  estate  for  herself  dur- 
ing her  life  and  a  disposition  of  the  balance 
of  the  purchase  money  to  her  heirs  to  take 
effect  after  her  death.  It  la  true  that  the 
word  "heirs"  is  often  used  with  reference 
to  persons  bearing  certain  relations,  such  as 
that  of  children,  to  living  persons,  but  that 
Is  not  a  correct  use  of  it.  It  requires  knowl- 
edge of  the  intention  of  the  person  so  using 
it  to  enable  us  to  ascribe  to  It  such  a  mean- 
ing. The  only  reason  that  could  be  assign- 
ed for  saying  that  such  a  use  was  made  of 
the  word  here  would  be  that  Mrs.  McFerrin 
designed  to  make  a  present  gift  to  persons 
whom  she  had  in  mind,  and  therefore,  in 
order  to  effectuate  that  intent,  must  have 
referred  to  them ;  but  this  assumes  the  very 
thing  which  must  be  shown,  and  which  is 
not  otherwise  shqwn,  i.  e.,  the  purpose  to 
make  a  gift  to  take  effect  in  prsesenti.  That 
intention  must  affirmatively  appear.  It  does 
not  so  appear,  but,  on  the  contrary,  the  pur- 
pose naturally  inferable  from  the  expressions 
used  is  to  postpone  the  accrual  of  the  right 
of  her  heirs  until  her  death.  Her  language 
when  delivering  the  note  to  Jesse  McFerrin 
bears  out  this  Interpretation.  It  Is  not  prop- 
erly expressive  of  a  present  gift,  but  of  a 
testamentary  disposition  to  take  effect  after 
her  death. 

The  expressions  in  the  second  deed  and 
the  entire  conduct  of  herself  and  Peterson 
Imply  the  same  construction  and  understand- 
ing of  the  first  transaction.  Of  course,  If 
a  completed  gift  had  been  made  In  that 
transaction,  its  effect  would  not  be  impaired 
by  the  subsequent  conduct  of  the  parties ; 
but  we  are  now  Inquiring  whether  or  not  the 
Indispensable  intention  to  make  a  present 
gift  appears  from  the  transaction,  and  we 
And  that  neither  in  the  language  used  in  the 
instrument,  nor  in  any  of  the  conduct  of  the 
parties,  is  it  revealed.  The  very  form  of 
the  first  conveyance,  with  the  effect  which 
the  law  of  this  state  gives  to  such  Instru- 
ments, affords  powerful  evidence  against  the 
plaintiffs'  contention.  The  deed  and  the  note 
stipulate  for  quarterly  payments  to  the  gran- 
tor during  her  life  and  for  the  final  payment 
of  $2,400  to  her  heirs  on  her  death.  A  ven- 
dor's lien  is  retained  to  secure  all  these  pay- 
ments. This  is  the  form  commonly  adopted 
In  this  state  to  leave  the  contract  executory 
and  the  legal  title  in  the  grantor,  with  pow- 
er to  rescind  upon  default  In  any  payment 
We  think  It  should  be  assumed  that  it  was 
advisedly  adopted  to  have  the  effect  given 
by  law  to  such  contracts.  In  this  view  Mrs. 
McFerrin  would  have  had  power,  upon  de- 
fault in  any  quarterly  payment,  to  put  an 
end  to  the  contract    Such  a  power  in  her 
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would  be  fatal  to  the  contention  of  a  com- 
pleted gift  Inter  Tiros,  since  it  would  enable 
her  to  pat  an  end  to  the  contract  and  to  all 
liability  on  the  note.  On  her  death  the  legal 
title  to  the  land  and  the  right  to  the  purchase 
money  would  hare  united  in  her  lawful  heirs, 
and  they  would  hare  had  the  same  rights  and 
powers  which  she  had  in  her  lifetime.  Thus 
the  form  of  the  conveyance  harmonizes  ex- 
actly with  the  conclusion  that  the  words  of 
the  documents  "the  heirs  of  Zilpha  McFer- 
rin"  were  properly  and  correctly  used  to 
designate  those  persons  appointed  by  law 
to  inherit  from  her  on  her  death.  The  other 
contention  would,  as  we  hare  shown,  give  to 
the  mere  execution  of  the  conveyance  and 
the  taking  of  the  note  the  effect  of  at  once 
resting  in  other  persons,  then  ascertained, 
the  right  to  the  purchase  money,  Just  as  If 
the  vendor  had  taken  the  rendee's  note  pay- 
able to  herself  and  had  assigned  and  deliver- 
ed it  to  those  persons.  This  would  have  put 
It  out  of  her  power  to  rescind  for  default  in 
the  payments  due  to  herself  so  as  to  defeat 
the  lien  of  her  donees.  Russell  v.  Kirk- 
bride,  62  Tex.  455. 

On  her  death  the  legal  title  would  have 
descended  to  those  persons  whom  the  law 
then  determined  to  be  her  heirs,  while  the 
right  to  the  purchase  money,  according  to 
plaintiffs'  contention,  vested  in  those  persons 
who  would  have  been  her  heirs  at  the  date 
of  the  first  transaction,  or  in  their  heirs.  In 
this  case  it  may  be  that  the  same  persons 
would  take  under  either  view,  but  it  would 
not  always  be  so.  Thus  it  appears  that  such 
a  construction  of  the  transaction  would  de- 
feat the  rery  purposes  for  which  the  form 
in  which  it  was  put  was  probably  chosen. 
All  this  is  arolded  by  riewing  the  transac- 
tion as  we  hare  stated  it,  and  as  we  are 
satisfied  the  parties  intended  it. 

We  hare  discussed  the  question  at  greater 
length  than  its  inherent  difficulty  seems  to 
us  to  require  because  of  the  fact  that  plain- 
tiffs' contention  seems  to  be  substantially 
sustained  by  the  main  opinion  In  the  case  of 
tore  v.  Francis,  63  Mich.  181,  29  N.  W.  843, 
6  Am.  St  Rep.  200.  That  case  involved  a 
transaction  singularly  like  that  here  in  ques- 
tion, except  that  there  was  never  any  revo- 
cation by  the  grantor,  who  occupied  the  posi- 
tion that  Mrs.  McFerrin  occupies  in  this  case 
before  his  death,  and  the  contest  was  be- 
tween bis  administrator  and  his  heirs  as  to 
the  right  to  the  fund  made  payable  to  the 
heirs  after  the  death  of  the  grantor.  The 
decision  was  in  faror  of  the  heirs ;  the  opin- 
ion of  Mr.  Justice  Champlln  holding  that 
there  was  a  completed  gift  inter  riros  shown 
by  the  transaction  Itself.  The  report  states 
that  of  the  other  four  judges  one  concurred, 
one  did  not  sit,  and  a  third  (Mr.  Justice 
Campbell)  wrote  an  opinion  concurring  in 
the  result  for  reasons  entirely  consistent 
with  our  holding.    There  is  no  expression 


■  from  the  other  justice.  As  we  hare  lndicat- 
!  ed,  we  cannot  agree  that  there  was  a  gift  in- 
ter vivos,  for  the  reasons  that  (1)  no  inten- 
tion to  make  one  sufficiently  appears,  and 
(2)  Mrs.  McFerrin  reserved  a  power  over  the 
right  which  was  the  object  of  the  alleged 
gift  inconsistent  with  any  hypothesis  that 
such  right  had  rested  absolutely  In  any 
donee. 
Affirmed. 


LEAVERTON  et  al.  r.  ROBISON,  Commis- 
sioner, et  al. 
(Supreme  Court  of  Texas.    June  16,  1909.) 

1.  Public  Lands  (J  173*)— School  Lands- 
Statutes— Constbuction. 

Rev.  St  1895,  art  42182,  authorizing  the 
forfeiture  to  the  state  of  public  land  sola  up- 
on the  purchaser's  failure  to  pay  the  interest 
when  due,  but  providing  that  if  any  purchaser 
die,  his  heirs,  etc.,  shall  have  one  year  in  which 
to  make  payment  after  the  1st  day  of  November 
next  after  bis  death,  and  shall  be  exempt  from 
the  requirement  of  settlement  and  residence,  be- 
ing; enacted  to  prevent  forfeitures,  should  be  lib- 
erally construed  to  that  end. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  173.*] 

2.  Public  Lands  (J  173*)  — Texas  School 
Lands—  Forfeitures— Extension  or  Time 
or  Payment— Death  or  Purchases— "Pur- 
chases." 

A  contract  for  the  purchase  of  public  school 
land  being  a  community  obligation,  so  that  the 
purchaser  s  wife  at  the  time  of  the  purchase  ac- 
quired a  half  interest  therein,  though  she  was 
not  named  in  the  contract  she  was  a  "purchas- 
er" within  Rev.  St  1895,  art  42182,  providing 
that,  if  any  purchaser  die,  his  heirs  or  legal  rep- 
resentatives shall  have  one  year  In  which  to 
make  payment  after  the  1st  day  of  November 
next  after  such  death,  and  hence  her  heirs  would 
have  the  statutory  period  in  which  to  make  pay- 
ment after  the  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dee.  Dig.  {  173.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5858-5860;  vol.  8,  p.  7775.] 

Original  petition  In  the  Supreme  Court 
for  mandamus  by  T.  H.  Leaverton  and  oth- 
ers against  J.  T.  Roblson,  Commissioner  of 
the  General  Land  Office  and  others,  to  set 
aside  a  forfeiture  of  public  lands.  Peremp- 
tory writ  ordered. 

Madden  &  Ellis  and  Adams  &  Adams,  for 
relators.  R.  V.  Davidson,  Atty.  Gen.,  and 
Wm.  B.  Hawkins,  Asst  Atty.  Gen.,  for  re- 
spondent Roblson. 

BROWN,  J.  This  action  was  brought  by 
T.  EL  Leaverton  for  himself  and  as  next 
friend  of  Dora  Leaverton  and  H.  A.  Leaver- 
ton,  minors,  also  by  T.  W.  Leaverton,  C.  C. 
Leaverton,  LUlie  Osborne,  joined  by  her  hus- 
band, S.  J.  Osborne,  and  D.  N.  Leaverton, 
as  relators  herein,  against  J.  T.  Roblson, 
Commissioner  of  the  General  Land  Office  of 
the  State  of  Texas,  and  T.  F.  Plnckney  and  J. 
L  Hume,  co-respondents  with  the  said  Rob- 
lson. It  is  alleged  that  on  January  14,  1898, 
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Henry  O.  Leaverton,  who  was  the  father  of 

the  relators,  applied  to  the  Commissioner  of 
the  General  Land  Office  in  due  and  proper 
form  to  purchase  section  2,  certificate  22rG, 
Dallas  &  Wichita  Railway  Company,  con- 
taining 640  acres  of  land,  situated  in  Houston 
county,  and  on  the  19th  day  of  September, 
1888,  the  commissioner  awarded  the  said 
land  to  Henry  C.  Leaverton,  who  made  the 
necessary  payment  under  the  law  and  ex- 
ecuted his  obligation  in  accordance  with 
law  for  the  unpaid  purchase  money,  actually 
settled  upon  the  land  with  his  family,  and 
improved  the  same,  continuing  to  reside 
thereon  until  his  death,  which  occurred  on 
the  26th  day  of  September,  1904,  and  his 
surviving  widow  and  children  continued  to 
reside  on  the  said  land  after  his  death  up 
to  the  present  time.  On  September  6,  1902, 
Henry  C  Leaverton  and  his  wife  sold  and 
conveyed  one-half  of  the  said  section  of 
land  to  T.  H.  Leaverton,  who  settled  upon 
the  same,  paid  all  dues  thereon,  and  has 
paid  the  principal  of  the  said  purchase  for 
that  half  of  said  section,  and  patent  has 
been  issued  to  the  said  T.  H.  Leaverton  there- 
for. On  the  26th  day  of  September,  1904, 
Henry  C.  Leaverton  died,  leaving  surviving 
him  his  widow,  Julia  Leaverton,  and  the  chil- 
dren named  herein  as  relators.  It  is  alleged: 
That  the  said  Julia  Leaverton  compiled  with 
the  law  in  every  respect,  paying  all  of  the 
sums  that  fell  due  upon  the  said  land,  re- 
maining thereon  as  an  actual  settler  until 
her  death,  which  occurred  the  2d  day  of  Feb- 
ruary, 1908,  except  that  the  installment  of 
interest  which  was  due  on  the  said  half  sec- 
tion on  the  1st  day  of  November,  1907,  was 
not  paid  by  the  said  Julia  Leaverton  before 
her  death.  That  her  children  and  heirs, 
the  relators  herein,  did  not  snow  of  the 
fact  that  the  payment  had  not  been  made 
until  after  the  time  when  the  commissioner 
forfeited  the  land  as  hereinafter  stated. 
On  the  12th  day  of  August,  1908,  the  Com- 
missioner of  the  Land  Office  entered  upon 
the  papers  of  the  said  purchase  the  words, 
"Land  forfeited,"  and  on  the  29th  day  of 
the  same  month  sold  the  said  land  to  Pinck- 
ney  &  Hume.  On  the  12th  day  of  September, 
1908,  the  relators  herein  applied  to  the  Com- 
missioner of  the  General  Land  Office  to  set 
aside  the  sale  made  to  said  Pinckney  & 
Hume  and  to  reinstate  the  purchase  thereto- 
fore awarded  to  Henry  C.  Leaverton,  at  the 
same  time  tendering  to  him  the  unpaid  in- 
terest due  on  the  1st  day  of  November,  1907; 
but  the  said  commissioner  refused  to  re- 
store the  said  purchase,  whereupon  this  ac- 
tion was  brought  for  a  mandamus  requir- 
ing the  said  commissioner  to  set  aside  the 
sale  to  said  Pinckney  &  Hume  and  to  re- 
store the  purchase  made  by  Henry  C.  Leav- 
erton. It  is  alleged  in  the  petition  that 
Henry  C.  Leaverton  and  bis  wife  put  upon 
the  said  820  acres  of  land  Improvements 


worth  about  $3,000,  and  that  the  said  land 

has  been  occupied  all  the  time  by  some  of  the 
relators  herein  since  the  death  of  the  said 
Julia  Leaverton. 

From  article  42181,  Rev.  St  1895,  we  copy 
as  follows:  "If  upon  the  first  day  of  No- 
vember of  any  year  the  interest  due  on  any 
obligation  remains  unpaid,  the  Commissioner 
of  the  General  Land  Office  shall  indorse  on 
such  obligation  'Land  forfeited,' and  shall 
cause  an  entry  to  that  effect  to  be  made  on 
the  account  kept  with  the  purchaser,  and 
thereupon  said  land  shall  thereby  be  forfeit- 
ed to  the  state  without  the  necessity  of  re-en- 
try or  Judicial  ascertainment,  and  shall  re- 
vert to  the  particular  fund  to  which  it  orig- 
inally belonged,  and  be  resold  under  the 
provisions  of  this  chapter  or  any  future 
law;  provided,  If  any  purchaser  shall  die, 
his  heirs  or  legal  representatives  shall  have 
one  year  in  which  to  make  payment  after 
the  first  day,  of  November  next  after  such 
death,  and  shall  be  absolved  and  exempt 
from  the  requirement  of  settlement  and  res- 
idence thereon."  The  purpose  of  enacting 
that  law  was  to  prevent  forfeitures  of  the 
purchase  of  school  lands  under  the  facts 
stated  therein,  and,  If  Mrs.  Leaverton  was  a 
purchaser  within  the  meaning  of  the  stat- 
ute, then  the  Commissioner  of  the  Land 
Office  had  no  authority  to  enter  a  forfeiture 
of  the  land  in  controversy  at  the  time  he 
did,  for  the  reason  that  her  heirs  were  by 
the  law  given  the  privilege  of  paying  the 
installment  of  Interest  overdue  at  her  death 
at  any  time  within  one  year  from  the  1st 
day  of  the  next  succeeding  November.  Pot- 
ter v.  Roblson  (decided  at  present  term  of 
court)  119  S.  W.  90.  The  purpose  of  the  stat- 
ute being  to  prevent  forfeitures,  it  should 
receive  a  liberal  construction  so  as  to  ac- 
complish that  purpose  and  to  secure  to  the 
families  of  those  who  settle  upon  the  public 
school  lands  their  homes.  Mrs.  Leaverton 
was  the  wife  of  Henry  O.  Leaverton  at  the 
time  he  made  the  purchase  of  the  school 
land  In  suit  That  contract  was  a  community 
obligation  by  which  she  acquired  a  one-half 
interest  in  the  land.  Her  right  was  derived 
directly  through  the  contract  of  purchase 
and  was  secured  to  her  by  the  law  the  same 
as  the  right  of  the  husband,  except  in  mat- 
ters of  control,  etc.  Her  name  was  not  used 
in  the  contract  but  that  was  not  necessary 
to  make  her  a  party  to  it  She  was  there- 
fore within  the  meaning  of  the  law  a  "pur- 
chaser" under  that  contract 

Mrs.  Leaverton  being  a  "purchaser"  with- 
in the  terms  of  the  statute,  her  heirs  had 
the  right  to  pay  the  overdue  interest  and 
the  sale  made  to  Pinckney  &  Hume  by  the 
Commissioner  of  the  Land  Office  was  with- 
out authority  and  void. 

It  is  therefore  ordered  that  the  writ  of 
mandamus  issue  to  the  Commissioner  of  the 
General  Land  Office  commanding  him  to  set 
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aside  the  forfeiture  of  the  land  entered  by 
his  predecessor,  and  that  upon  payment  of 
the  interest  due  upon  the  said  contract  the 
same  be  reinstated. 


WATERMAN  v.  CHARLTON  et  al. 
(Supreme  Court  of  Texas.    June  9,  1909.) 

1.  Pttblto  Lards  (|  176*)— Grant  to  Heirs 
— Persons  Intended  Thereby. 

The  persona  intended  by  a  state  grant  to 
the  heirs  of  a  certain  person  are  those  who 
would  have  inherited  the  right  granted  had  it 
existed  at  his  death. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  {  176.*] 

2.  Ptjblic  Lards  (i  174*)— Natube  oi  "Lard 

CERTIFICATE." 

A  "land  certificate"  is  the  obligation  of  the 
government  entitling  the  owner  to  secure  the 
designated  quantity  of  land  by  following  the  re- 
quirements of  the  law. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  J  662;  Dec.  Dig.  {  174* 

For  other  definitions,  see  Words  and  Phrases, 
toL  5,  p.  3984,] 

3.  Public  Lards  ({  174*)— Title  and  Owr- 
kbship  Under  Certificate. 

The  title  to  the  land  ordinarily  depends  on 
and  follows  the  title  to  the  certificate,  and  the 
ownership  of  the  certificate  constitutes  title  to 
land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  8  174.*] 

4.  Descent  and  Distribution  (J  4*)— What 
Law  Governs— Military  Land  warrants 
— Certificates  and  Patents  to  Heirs. 

Though  for  many  purposes  unlocated  land 
certificates  have  been  treated  as  personal  prop- 
erty, title  thereto,  and  through  them  the  title  to 
land  in  Texas,  is  controlled  by  the  laws  there- 
of, and  not  by  the  laws  of  another  state  or  coun- 
try in  which  the  owner  has  his  domicile,  and 
hence  the  persons  entitled  under  a  certificate 
and  patent  to  the  heirs  of  a  citizen  of  Virginia 
who  entered  the  military  service  in  Texas  in  her 
war  for  independence  after  the  adoption,  in 
1835,  of  the  declaration  promising  citizenship 
and  donations  of  land  to  volunteers,  and  who 
died  in  her  service,  is  determined,  not  by  the 
laws  of  Virginia,  but  by  the  laws  of  Texas  in 
force  when  be  died,  regardless  of  whether  or  not 
be  acquired  a  domicile  In  or  became  a  citizen 
of  Texas  or  not 

[Bd.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  S  18;  Dec.  Dig.  i  4.*] 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  William  Wallace  against  C.  A 
Waterman,  M.  R.  Charlton,  and  others,  In 
which  an  issue  as  to  title  to  land  between  C 
A  Waterman,  on  one  side,  and  J.  J.  Jarvls 
and  another,  on  the  other  side,  was  Involved. 
A  judgment  In  favor  of  J.  J.  Jarvls  and  an- 
other was  affirmed  by  the  Court  of  Civil  Ap- 
peals (112  S.  W.  779),  and  C  A.  Waterman 
brings  error.  Affirmed. 

Mounts  A  Jones  and  Leake  &  Henry,  for 
plaintiff  In  error.  Hart  A  Hart,  for  defend- 
ants In  error. 


•Tor  other 


WILLIAMS,  J.  This  controversy  Is  over 
the  title  to  two  tracts  of  land  patented  to 
the  heirs  of  William  Wallace,  who  was  killed 
in  the  massacre  at  Goliad,  and  the  only  ques- 
tion is:  Who  were  his  heirs?  The  answer 
depends  upon  the  further  question  whether 
the  devolution  of  the  title  or  right,  In  virtue 
of  which  the  land  was  granted,  was  in  ac- 
cordance with  the  laws  of  Virginia  or  those 
of  Texas,  in  force  when  Wallace  died.  It  is . 
conceded  by  both  parties  that  this  judgment 
is  right  If  the  laws  of  Texas  are  to  be  ap- 
plied, and  that  It  Is  wrong  if  those  of  Vir- 
ginia control. 

The  court  of  Civil  Appeals  held  that  the 
laws  of  Texas  governed  because  Wallace,  be- 
fore his  death,  had  become  a  citizen  of  Texas. 
We  reach  the  same  result,  but  for  a  different 
reason.  The  material  facts  are  these:  Wal- 
lace was  born  and  reared  in  Virginia,  and  his 
home  was  there  until  he  left,  as  stated  be- 
low, and  therefore  bis  domicile  was  there,  un- 
less the  facts  are  sufficient  to  show  that  he 
acquired  a  citizenship  in  Texas.  All  that  ap- 
pears which  Is  pertinent  to  the  question  Is 
that  be  was  married  In  Virginia  in  1835,  and 
lived  with  his  father-in-law  a  few  months, 
and  then  came  to  Texas  for  the  purpose  of 
enlisting,  and  did  enlist,  in  the  Texaa  army, 
In  which  he  served  until  his  death  in  1836. 
His  wife  survived  him  and,  after  his  death, 
gave  birth  to  a  child,  who  died  before  the 
mother.  The  certificate  under  which  the 
land  was  patented  was  issued  December  26, 
1849,  entitling  the  heirs  of  William  Wallace 
to  1,920  acres  of  land  In  virtue  of  his  servi- 
ces In  the  army  of  the  republic  for  three 
months,  from  December  25,  1835,  to  March 
27, 1836,  and  of  bis  having  fallen  at  the  mas- 
sacre at  Goliad  This  certificate  was  located 
and  patented  to  the  heirs  of  Wallace  In  1852. 
The  defendants  in  error  claim  under  Mrs. 
Wallace,  upon  whom  the  laws  of  Texas 
would  have  cast  the  descent,  and  plaintiff  in 
error  claims  under  other  relatives  of  Wal- 
lace, who  would  have  inherited  according  to 
the  laws  of  Virginia. 

It  is  agreed  on  all  hands  that  the  persons 
intended  by  the  grant  to  the  heirs  of  Wallace 
were  those  who  would  have  inherited  the 
right  granted  had  it  existed  at  his  death,  and 
so  the  decisions  of  this  court  hold.  Goodrich 
v  O'Connor,  52  Tex.  375;  Wardlaw  v.  Mil- 
ler, 69  Tex.  395,  6  S.  W.  292.  Without  going 
into  the  question  discussed  by  the  Court  of 
Civil  Appeals  as  to  Wallace's  citizenship,  we 
hold  that  the  laws  of  Texas  determined  who 
were  his  heirs  and  governed  the  descent  of 
the  property  irrespective  of  his  domicile. 
The  promise  made  by  the  "declaration"  of 
1835  was  that  Texas  "will  reward  by  dona- 
tions in  land  all  who  volunteer  their  services 
In  her  present  struggle,  and  receive  them  as 
citizens."  This  promise  was  redeemed  by 
the  subsequent  passage  of  laws  prescribing 
the  manner  in  which  the  lands  could  be  ac- 
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quired  by  those  who  accepted  this  offer,  or  by 
the  heirs  of  those  who  perished  Is  the  strug- 
gle. The  certificates  were  authorized  as  the 
mere  evidence  of  the  right  and  the  other  pre- 
scribed steps  as  the  procedure  through  which 
the  land  should  be  acquired.  The  creation  of 
the  right  to  the  land  and  the  prescribing  of 
the  modes  in  which  full  title  might  be  obtain- 
ed were  but  successive  steps  to  that  which 
ultimately  took  place — the  grant  of  the  land 
Itself.  In  the  decision  of  such  questions  as 
that  before  us,  the  laws  which  authorized  the 
issuance  of  evidences  of  right  to  acquire  land 
should  be  regarded  as  If  they  were  grants  of 
the  land  ultimately  acquired.  The  word 
"heirs,"  in  such  a  grant,  ought,  we  think,  to 
be  taken  as  referring  to  those  who  at  the 
death  of  the  ancestor  would  have  inherited 
that  kind  of  property  which  was  being  grant- 
ed—land. As  the  laws  of  Texas  controlled 
the  descent  of  titles  to  land  within  her  juris- 
diction, this  view  results  In  the  conclusion 
that  the  heirs  referred  to  were  those  upon 
whom  such  laws  cast  the  descent 

The  opposite  view  is  based  upon  decisions 
of  this  court  which  treat  unlocated  land  cer- 
tificates as  being  in  themselves  personal  prop- 
erty, or  chattels.  Undoubtedly  they  have 
been  so  treated  for  many  purposes.  Assign- 
ments or  transfers  of  them  have  not  been  re- 
quired to  be  in  writing.  Cox  v.  Bray,  28  Tex. 
247.  In  probate  proceedings  the  laws  gov- 
erning the  Bale  of  personal  property  have 
been  held  to  be  applicable,  rather  than  those 
concerning  sales  of  land.  East  v.  Duggan, 
79  Tex.  330,  15  S.  W.  273.  The  provisions  of 
law  for  the  registration  of  land  titles  have 
been  held  not  to  apply  to  instruments  assign- 
ing certificates.  Shifflet  v.  Morelle,  68  Tex. 
389,  4  S.  W.  843.  They  can  be  wrongfully 
converted  so  as  to  subject  the  wrongdoer  to 
an  action  for  their  value.  Nelson  v.  King, 
25  Tex.  664;  Barker  v.  Swenson,  66  Tex.  408, 
1  S.  W.  117.  In  the  distribution  of  estates 
under  the  laws  of  tbis  state,  they  have  been 
treated  as  descending  as  personal  property. 
Porter  v.  Burnett,  60  Tex.  220;  Harvey  v. 
Cummings,  68  Tex.  605,  5  S.  W.  513;  Harvey 
v.  Carroll,  72  Tex.  65,  10  S.  W.  334.  But  no 
decision  of  this  court  has  gone  to  the  extent 
of  holding  that  the  title  to  them,  and, 
through  them,  the  title  to  land  In  Texas,  is 
controlled  by  the  laws  of  another  state  or 
country  In  which  the  owner  of  them  has  his 
domicile,  and  that  is  the  contention  with 
which  we  have  to  deal. 

In  the  opinion  of  Judge  Stayton  In  the 
case  of  Barker  v.  Swenson,  66  Tex.  408,  1  S. 
W.  117,  the  distinction  is  drawn  between  the 
mere  paper  certificate  as  being,  in  Itself,  a 
chattel,  and  the  right  to  the  land  called  for 
by  It,  and  it  is  held  that,  while  a  right  of  ac- 
tion for  the  possession  of  that  paper,  or  for 
damages  for  the  wrongful  conversion  of  it, 
may  be  barred  by  limitation,  this  effects  no 
change  in  the  right  to  the  land.  It  is  further 
pointed  out  that  the  reason  why  an  assign- 


ment of  a  certificate,  as  a  chattel,  passes  tlie 
right  to  the  land,  is  that  the  certificate  is  the 
symbol  of  the  right.  In  the  case  of  Neal  v. 
Bartleson,  65  Tex.  482,  the  question  was  as 
to  the  Jurisdiction  of  a  probate  court  in  this 
state  to  grant  letters  of  guardianship  of  the 
estate  of  nonresident  minors.  The  only  prop- 
erty In  this  state  upon  which  such  jurisdic- 
tion could  rest  was  a  right,  which  the  ances- 
tor of  the  minors  had  acquired,  and  which 
they  had  inherited,  to  obtain  a  certificate  for 
a  league  and  labor  of  land.  Of  this  Judge 
Stayton,  in  sustaining  the  jurisdiction,  used 
this  language:  "Under  the  proof  made  in  the 
case,  it  must  be  conceded  that  the  parents  of 
the  appellees  were  entitled  to  a  land  certifi- 
cate for  a  league  and  labor  of  land.  'This 
right,  though  neither  real  nor  personal  prop- 
erty in  esse,  was,  nevertheless,  an  inchoate 
right  to  get  that  quantity  of  land  out  of  some 
part  of  the  public  domain.'  Johnson  v.  New- 
man, 43  Tex.  639,  and  cases  cited.  To  perfect 
this  right,  and  to  make  it  assume  the  charac- 
ter of  personal  or  real  property,  tangible,  it 
was  necessary  that  the  steps  required  by  law 
be  taken,  and  a  land  certificate,  the  evidence 
of  the  right,  be  obtained.  The  right,  imperfect 
as  it  was,  was  property  which  their  ancestor 
might  have  sold,  and  it  would  seem  that  such 
a  right,  if  vested  in  a  minor,  would  be  assets 
belonging  to  his  estate  and  subject  to  admin- 
istration through  a  guardianship.  Such  a 
right  would  peculiarly  need  the  attention  of 
some  one,  that  it  might  be  perfected.  That 
attention  would  necessarily  have  to  be  be- 
stowed here,  for  the  laws  in  force  here  must 
be  observed ;  otherwise  the  right  could  never 
assume  the  perfect  shape  of  property,  per- 
sonal or  real.  The  tribunals  provided  by  the 
laws  of  this  state  would  alone  have  power  to 
adjudicate  the  claim,  and  to  furnish  the  com- 
plete evidence  of  the  right,  which,  of  itself, 
has  often  been  held  to  be  property  subject  to 
sale  under  administration.  The  right  neces- 
sarily had  its  situs  here,  as  fully  as  has  land 
here.  It  had  its  existence  only  by  force  of 
the  laws  of  this  state,  and  could,  never  be 
made  effective  save  through  their  operation." 

While  this  is  significant  and  goes  far  to 
sustain  the  view  expressed  by  us,  it  does 
not  fully  cover  the  present  question.  The  ac- 
tual situs  in  Texas  of  any  personal  property 
might  be  sufficient  to  sustain  the  jurisdiction 
of  our  courts  to  subject  it  to  debts  and  other 
purposes  of  administration,  while  questions 
as  to  the  devolution  of  title  to  it  might  be 
controlled  by  the  law  of  the  domicile  of  the 
owner;  but  when  we  consider  the  nature  of 
land  certificates,  and  how  directly  titles  to 
lands  depend  on  the  ownership  of  them,  we 
can  entertain  no  doubt,  under  the  principles 
governing  the  subject,  that  such  ownership 
should  be  held  to  be  controlled  by  our  own 
laws.  Such  a  certificate  is  "the  obligation  of 
the  government  entitling  the  owner  of  It  to 
secure  the  designated  quantity  of  land  by 
following  the  requirements  of  the  law" 

Digitized  by  GooQle 


Tex.) 


VEAL  v. 


STATE. 


173 


(Cox  v.  Bray,  28  Tex.  201);  but  the  title  to 
the  land  ordinarily  depends  upon  and  fol- 
lows the  title  to  the  certificate,  and  the  own- 
ership of  the  certificate  constitutes  title  to 
land.  The  title  to  its  land  is  the  very  sub- 
ject which  every  sovereignty  maintains  the 
exclusive  right  to  control  by  its  own  laws. 
"A  sovereignty  cannot  safely  permit  the  ti- 
tle to  its  land  to  be  determined  by  a  foreign 
power.  Each  state  has  its  fundamental 
policy  as  to  the  tenure  of  land;  a  policy 
wrought  up  in  Its  history,  familiar  to  its 
population.  Incorporated  with  its  institutions, 
suitable  to  its  soil."  Wharton,  Conflict  of 
Laws,  p.  636,  f  278.  This  consideration  of 
policy  must  necessarily  govern  the  descent 
of  the  title  to  land  certificates  issued  under 
the  laws  of  Texas,  since  they  constitute  the 
foundation  of  the  titles  to  a  very  large  part 
of  the  lands  in  the  state. 

This  does  not  conflict  with  the  decisions 
which  hold  that  the  certificates,  for  many 
purposes,  are  to  be  regarded  as  chattels. 
Those  decisions  apply  the  law  of  this,  not 
that  of  another,  state.  The  mere  fact  that, 
for  some  purposes  of  our  own,  we  treat 
such  evidences  of  right  as  chattels,  does  not 
justify  the  application  to  them  of  the  prin- 
ciple that  the  title  to  movables  is  controlled 
by  the  law  of  the  domicile  of  the  owner, 
when  the  effect  would  be  to  subject  titles  to 
land  in  this  state  to  a  foreign  law.  That 
principle  is  generally,  but  not  universally, 
true.  It  Is  not  allowed  to  have  the  effect 
just  stated.  In  some  jurisdictions  mortgages 
upon,  and  some  leasehold  interests  in,  real 
estate  are  regarded  by  the  local  laws  as 
chattel  interests;  but  that  Is  not  allowed  to 
subject  them  to  a  foreign  law  of  the  own- 
er's domicile.  Wharton,  p.  640,  |  287,  and 
cases  cited. 

As  stated  in  Neal  ■  v.  Bartleson,  Inchoate 
rights  such  as  that  first  granted  to  Wallace 
had  to  be  followed  up  by  a  compliance  with 
our  own  laws  in  order  to  realize,  by  the  ac- 
quisition of  land,  the  only  reward  promised. 
They  bad  to  be  prosecuted  here  and  had 
their  situs  here.  They  were  subject  through- 
out to  the  operation  of  our  laws.  They  per- 
tained to,  and  were  finally  satisfied  in  the 
acquisition  of,  land,  and  their  nature,  and 
not  the  mere  temporary  character  which,  at 
times,  the  evidence  of  them  assumed,  is  to 
be  regarded  in  determining  such  a  question 
as  this.  The  confusion  and  Inconvenience 
that  might  result  from  the  application  of 
foreign  laws,  depending  upon  the  domiciles 
of  all  those  to  whom  such  rights  were  grant- 
ed, could  hardly  be  overstated.  The  officers 
of  the  government  and  the  people  dealing 
with  such  matters  must  necessarily,  in  de- 
termining questions  of  heirship  and  the  like, 
have  followed  the  laws  of  this  sovereignty 
"familiar  to*  Its  population,"  since  they  were 
dealing  with  the  titles  to  lands  situated  here 
and  were  required  to  take  notice  of  no  other 


laws.  We  are  unwilling  to  introduce  this 
additional  uncertainty  into  our  land  system. 

The  judgment  la  right  and  will  be  af- 
firmed. 

Affirmed. 


VEAL  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  12, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  Criminal  Law  (|  607*)— Eviderck— Ac- 
complices— Corroboration — Escape. 

Where  a  prisoner  in  a  jail  gives  to  anoth- 
er prisoner  a  tool  by  which  the  latter  effects  his 
escape,  prisoners  who  escape  with  the  latter  are 
not  accomplices  with  the  one  furnishing  the  tool, 
and  hence  their  testimony  against  him  need  not 
be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.,  Dig.  {  607.*] 

2.  Escape  ({  10*)— Aiding  in  Escape— Suf- 
ficiency of  Evidence. 

In  a  prosecution  against  a  prisoner  confin- 
ed for  a  misdemeanor  tor  aiding  another  pris- 
oner to  escape  by  giving  him  a  tool  by  which 
the  escape  was  effected,  evidence  held  to  sustain 
conviction. 

[Ed.  Note.— For  other  cases,  see  Escape,  Dec. 
Dig.  f  10.*] 

Appeal  from  District  Court,  Lampasas 
County;  John  M.  Furman,  Judge. 

John  Veal  was  convicted  of  aiding  an  es- 
cape, and  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Arty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  indicted  in 
the  district  court  of  Lampasas  county  on  a 
charge  of  aiding  in  the  escape  of  a  prisoner 
charged  with  a  felony.  The  trial  resulted  in 
a  verdict  of  conviction,  and  his  punishment 
was  assessed'  at  confinement  In  the  peniten- 
tiary for  a  term  of  two  years. 

The  evidence  shows  that  one  Jim  Nixon 
was  confined  in  the  jail  of  Lampasas  county 
on  a  charge  and  under  a  conviction  of  mur- 
der in  the  second  degree;  that  appellant 
and  one  George  Dewy  were  also  confined  in 
the  jail  for  some  petty  offenses.  They  were 
permitted  to  be  and  remain  in  what  Is  call- 
ed the  "run-around,"  while  Nixon  and  other 
prisoners  under  more  serious  charges  were 
confined  in  the  cells  of  said  jail.  Appellant 
and  Dewy  conveyed  and  passed  Into  the  cell 
where  Nixon  was  confined  an  iron  bolt  or 
pin,  which  was  used  by  Nixon  and  the  other 
prisoners  In  effecting  their  escape.  On  the 
trial  the  state  used  as  witnesses,  among 
others,  persons  who  were  confined  In  the 
jail  at  the  time  of  this  escape,  who,  with 
others,  made  out,  if  their  testimony  is  to 
be  believed,  a  clear  case  against  appellant. 

1.  It  was  contended  below,  and  Is  now 
urged,  that  the  court  should  have  charged 
the  jury  that  the  fellow  prisoners  who  es- 
caped with  Nixon  were  accomplices  in  the 
commission  of  the  crime,  and  that  the  court 
should  have  so  instructed  the  jury,  and 
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should  have  further  Instructed  them  that  a 
conviction  could  not  be  sustained  upon  their 
uncorroborated  testimony.  This  is  not  the 
law  In  this  state.  In  the  case  of  Peeler  v. 
State,  8  Tex.  App.  533,  this  court  held  ad- 
versely to  appellant's  contention.  It  was 
there  held  that  an  escaped  prisoner,  even  if 
he  used  the  tools  in  effecting  the  escape  of 
himself  and  companions,  was  not  an  ac- 
complice, or  particeps  crlmlnls,  in  convey- 
ing such  tools  Into  the  jail,  and  his  testimo- 
ny, therefore,  though  uncorroborated,  is  not 
subject  to  the  statutory  disparagement  of  an 
accomplice's  testimony. 

2.  It  is  urged  that  the  court  erred  in  not 
giving  in  his  charge  the  following  special  In- 
structions requested  by  counsel  for  appel- 
lant: "Gentlemen  of  the  jury,  in  this  case 
you  are  charged  that  if  you  believe  from  the 
evidence  that  Jim  Nixon  was  confined  with 
others  In  the  county  jail  of  Lampasas  county, 
and  that  said  Jim  Nixon  was  charged  with 
murder,  and  that  the  defendant,  John  Veal, 
was  also  confined  In  the  run-around  in  said 
jail,  and  If  you  further  believe  beyond  a 
reasonable  doubt  that  the  defendant,  John 
Veal,  did  assist  the  said  Jim  Nixon  to  es- 
cape from  the  said  jail  as  charged  in  the 
indictment,  yet  if  you  further  believe  that 
at  the  time  the  defendant  so  assisted  the 
said  Nixon  he  (the  defendant)  did  so  at  the 
time  intending  to  escape  from  said  jail  him- 
self, but  afterwards  abandoned  for  any  rea- 
son the  Intent  to  escape,  or  if  you  have  a 
reasonable  doubt  thereof,  then  If  you  fur- 
ther believe  that  the  defendant  was  lawfully 
confined  In  said  jail  upon  a  charge  of  mis- 
demeanor then  you  should  acquit  the  defend- 
ant" We  think  it  is  doubtless  true  that  ap- 
pellant himself,  being  In  jail,  had  the  right 
to  escape  In  the  sense  that  his  escape  was 
not  a  violation  of  law,  and  it  would  follow, 
if  he  had  himself  the  right  to  escape,  and 
such  escape  would  not  be  an  offense,  that  if, 
as  a  result  of  effecting  this,  the  other  pris- 
oners confined  in  the  jail  had  also  escaped, 
he  would  not  be  amenable.  If  this  should 
be  conceded  to  be  true,  however,  it  could 
not,  under  the  evidence,  aid  appellant.  The 
proof  shows  that  he  did  not  seek  to  escape, 
and  in  fact  did  not  escape.  The  whole  pro- 
cess and  undertaking  in  aid  of  the  escape 
had  been  going  on  for  a  week  or  more.  Dur- 
ing any  portion  of  this  time  appellant  could 
have  escaped.  There  Is  not  a  hint  or  sugges- 
tion in  the  evidence  that  at  any  time  he  ever 
entertained  the  Idea  of  escape,  or  that  he 
wanted  to  escape.  He  was  not  confined  with 
the  said  Nixon,  and  could  have  gotten  out 
by  himself,  and  yet  left  said  Nixon  secure. 
On  the  other  hand,  Nixon  could  not  have 
escaped  without  the  assistance  of  appellant, 
and  he  brings  himself  clearly  within  the 
inhibition  pointed  out  by  the  statute,  in  that 
he  did,  with  his  companion,  convey  into  the 
cell  where  said  Nixon  was  confined  an  in- 


strument to  aid  the  said  Nixon  to  escape; 
and  bis  guilt  is  not  less  evident,  under  the 
law,  under  the  facts  as  are  here  disclosed, 
than  if  he  has  not  been  confined  In  jail  at  all. 

Finding  no  error,  the  judgment  of  con- 
viction is  affirmed. 


RENOW  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  March 
10,  1909.   On  Rehearing,  June  9,  1909.) 

1.  Homicide  (f  268*)— Assault  with  Dead- 
ly Weapon— "Deadly  Weapon." 

A  stick  from  2%  to  3  feet  long  and  about 
an  inch  in  diameter  is  not  as  a  matter  of  law 
a  "deadly  weapon." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  562;  Dec.  Dig.  §  268.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1853-1850 ;  vol.  8,  p.  7627.*] 

2.  Homicide  ({  286*)— Assault  with  Deadly 
Weapon— Instructions. 

Pen.  Code  1895,  art.  676  (formerly  571), 
provides  that  when  the  homicide  takes  place 
to  prevent  murder,  maiming,  etc.,  if  the  means 
used  by  the  party  attempting  or  committing 
such  murder,  etc.,  are  such  as  would  have  been 
calculated  to  produce  that  result,  it  is  to  be 
presumed  that  the  person  so  using  them  de- 
signed to  inflict  the  injury.  Held  that,  in  a 
homicide  case,  such  article  need  only  be  charged 
where  the  instrument  used  wag  of  necessity  and 
as  a  matter  of  law  a  deadly  weapon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  586-591 ;  Dec.  Dig.  |  286.*] 

3.  Homicide  (t  297*)— Instructions. 

Where  in  any  case  the  evidence  shows  any 
fact  which  by  law  is  made  adequate  cause,  the 
court  must  instruct  that  the  facts  so  proven 
as  a  matter  of  law  constitute  adequate  cause, 
though  ordinarily,  where  the  facts  relied  on  to 
show  adequate  cause  are  not  by  law  made  such, 
it  is  sufficient  for  the  court  to  submit  the  case 
after  defining  manslaughter  and  adequate  cause, 
and  inform  the  jury  that  in  determining  wheth- 
er there  is  in  the  case  adequate  cause  they  may 
look  to  all  the  facts  and  circumstances  in  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  611 ;  Dec.  Dig.  i  297.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Denton  Coun- 
ty ;  Clem  B.  Potter,  Judge. 

Llge  Renow  was  convicted  of  homicide, 
and  appeals.  Affirmed. 

Emory  a  Smith  and  J.  W.  Sullivan,  for 
appellant.  F.  J.  MoCord,  Asst.  Arty.  Gen., 
for  the  State. 

RAMSEY,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
will  be  found  in  49  Tex.  Cr.  R.  281,  92 
S.  W.  801,  where  the  facta  are  stated  in 
some  detail.  While  there  are  some  discrep- 
ancies and  differences  between  the  testimo- 
ny as  given  on  the  former  appeal  and  that 
produced  on  the  trial  from  which  this  ap- 
peal results,  they  are  not  substantially  dif- 
ferent On  the  trial  of  this  case  appellant 
was  found  guilty  of  murder  in  the  second  de- 
gree, and  his  punishment  assessed  at  conflne- 
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ment  fn  the  penitentiary  for  a  term  of  Ave 
years.  The  court  submitted  to  the  Jnry  mur- 
der In  the  second  degree  and  manslaughter. 
The  Instructions  given  with  reference  to  mur- 
der In  the  first  degree  were,  as  stated  In  the 
court's  charge,  given  only  for  the  purpose 
of  enabling  the  jury  better  to  understand 
the  law  In  respect  to  murder  In  the  second 
degree  and  manslaughter. 

L  The  most  Important  question  raised  on 
this  appeal  Is  the  action  of  the  court  In  re- 
fusing to  give  In  charge  to  the  Jury  the  sub- 
stance of  article  571  (now  676)  of  the  Penal 
Code.  This  point  was  saved  by  proper  bill 
of  exceptions,  and  was  asked  In  connection 
with  the  testimony  of  Shack  Isom,  who  tes- 
tified in  substance  that  Immediately  before 
the  fatal  shot,  which  killed  his  brother,  he 
had  struck  appellant  with  a  stick  about  2% 
or  3  feet  In  length  and  about  an  inch  in 
diameter,  and  that  it  was  such  an  Instru- 
ment as  that  he  could  have  knocked  a  man 
down  with  it  if  he  had  hit  him  hard  enough, 
and  that  It  was  a  bludgeon  with  which  he 
could  kill  a  man.  In  this  connection  this 
witness  and  appellant  had  also  testified  In 
substance  that  Shack  Isom  and  the  deceased, 
Dolphus  (his  brother),  had  followed  Him  some 
distance,  and  that  immediately  before  the 
fatal  shot  deceased  had  the  stick  in  his 
hand,  when  defendant  turned  or  was  turning 
around,  and  In  connection  with  appellant's 
claim  that  he  shot  In  self-defense  and  under 
the  belief  that  his  life  was  In  danger.  This 
article  of  our  Penal  Code  Is  as  follows: 
"When  the  homicide  takes  place  to  prevent 
murder,  maiming,  disfiguring  or  castration, 
if  the  weapons  or  means  used  by  the  party 
attempting  or  committing  such  murder, 
maiming,  disfiguring  or  castration  are  such 
as  would  have  been  calculated  to  produce 
that  result,  it  Is  to  be  presumed  that  the  per- 
son so  using  them  designed  to  inflict  the  in- 
jury.*' The  courts  have  construed  this  arti- 
cle, and  discussed  it  not  infrequently  In  con- 
nection with  article  81  of  our  Penal  Code, 
which  is  as  follows :  "The  intention  to  commit 
an  offense  is  presumed  whenever  the  means 
used  is  such  as  would  ordinarily  result  in 
the  commission  of  the  forbidden  act"  Close- 
ly allied  to  these  statutes  is  article  717  of 
the  Penal  Code,  which  Is  as  follows:  "The 
Instrument  or  means  by  which  a  homicide  Is 
committed  are  to  be  taken  Into  consideration 
In  judging  of  the  Intent  of  the  party  offend- 
ing; if  the  Instrument  be  one  not  likely  to 
produce  death,  It  is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  manner 
in  which  it  was  used  such  Intention  evi- 
dently appears." 

It  Is  undented  that  the  testimony  for  ap- 
pellant in  this  case  makes  a  strong  showing 
on  the  issue  of  self-defense.  It  seems  to  be 
settled  in  the  evidence  that  Shack  Isom  and 
Dolphus,  his  brother,  followed  appellant  some 
considerable  distance.  It  Is  admitted  by 
Shack  Isom  that  he  struck  appellant  one 


blow  on  the  neck  or  shoulder  with  the  stick 
In  question.  He  does  not  seem,  however,  to 
have  been  seriously  hurt  by  it;  nor  was  the 
blow  in  any  sense  a  severe  one.  The  stick 
In  question  is  described  by  Shack  Isom  as 
being  2%  to  3  feet  long  and  about  an  Inch 
in  diameter,  and  as  being  a  stick  that  had 
been  used  about  the  cow  pen  to  keep  off 
the  calves  while  milking.  It  could  not,  under 
the  decisions  of  this  state,  be  regarded  as 
in  law  a  deadly  weapon.  This  Is  well  settled 
In  the  decisions  of  this  state.  See  Washing- 
ton v.  State,  53  Tex.  Cr.  R.  480,  110  S.  W. 
751.  The  bludgeon  there  used  was  described 
as  "a  small  piece  of  dry  stove  wood  about 
as  large  around  as  my  wrist  and  about 
two  feet  long."  This  court  had  theretofore 
held  that  a  black  jack  fence  pole,  although 
used  as  a  rail,  is  not  necessarily  a  deadly 
weapon.  Wilson  v.  State,  15  Tex.  App.  150. 
In  the  case  of  Connell  v.  State,  46  Tex.  Cr. 
R.  250,  81  S.  W.  746,  Judge  Henderson,  speak- 
ing for  the  court,  seems  In  terms  to  recognize 
that  a  stick  is  not  to  be  classed  as  a  deadly 
weapon.  In  that  case  he  says:  "If  the 
weapon  Is  not  deadly,  the  intention  to  take 
life  cannot  be  Inferred,  but  must  evidently 
appear."  Referring  to  article  717  of  the 
Penal  Code,  he  says:  "We  know  of  no  case 
where  this  article  is  required  to  be  given  in 
charge,  unless  the  weapon  used  was  not  of 
a  deadly  character,  such  as  a  stick,  a  club, 
or  a  very  small  knife."  Again,  In  the  case 
of  Burnett  v.  State,  46  Tex.  Cr.  R.  116,  79 
S.  W.  650,  it  la  said :  "Where  the  party  used 
an  Instrument  not  likely  to  produce  death  by 
the  manner  and  means  of  its  use,  but  death 
does  occur,  this  statute  may  become  a  pan 
of  the  law,  but  as  we  understand  It  never 
applies  unless  the  intent  Is  an  Issue  in  the 
case."  This  language  was  used  In  connec- 
tion with  a  death  caused  by  the  use  of  a 
bowle  knife,  which  was  recognized  and  treat- 
ed as  a  deadly  weapon. 

The  only  cases  which  we  have  found  where 
article  676  of  the  Penal  Code  (formerly  571) 
Is  required  to  be  given  are  cases  where  the 
instrument  used  was  of  necessity  and  as 
a  matter  of  law  a  deadly  weapon.  Such  were 
the  facts  In  the  cases  of  Kendall  v.  State, 
8  Tex.  App.  569;  Jones  v.  State,  17  Tex 
App.  602;  Ward  v.  State,  90  Tex  App.  687 
18  S.  W.  793 ;  Skaggs  v.  State,  31  Tex.  Cr. 
R.  563,  21  S.  W.  257;  Hatton  v.  State,  31 
Tex.  Cr.  R  586,  21  8.  W.  679:  Orman  v. 
State,  24  Tex.  App.  503,  6  S.  W.  544 ;  Hall 
v.  State,  43  Tex.  Cr.  R.  479,  66  S.  W.  783; 
Pierce  v.  State,  21  Tex.  App.  548,  1  S.  W. 
463.  There  was  some  discussion  of  the 
statute  in  Cochran  v.  State,  28  Tex.  App. 
422,  13  S.  W.  651;  but  the  point  was  not 
in  fact  made,  and  the  quotation  there  made 
from  Kendall's  Case  had  no  relation  to  the 
real  question  raised.  In  the  Cochran  Case 
the  instrument  of  assault  was  a  billiard  cue, 
with  the  large  end  used  in  the  hands  of  a 
stalwart  man,  greatly  the  superior  in  weight 
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and  strength  to  the  person  assaulted.  In  all 
the  history  of  the  decisions  of  this  court, 
few  appeals  have  raised  this  question,  and 
In  every  case  where  it  has  been  applied  the 
instrument  of  assault  has  been  per  se  a  dead- 
ly weapon.  In  all  those  cases,  except  the 
case  of  Jones  v.  State,  supra,  the  weapon 
was  a  pistol  used  as  a  firearm,  but  not  as 
a  bludgeon.  Now,  in  this  case  it  is  evident, 
under  all  the  decisions  of  this  court,  the 
stick  in  question  was  not  as  a  matter  of  law 
a  deadly  weapon.  There  is  nothing  In  the 
evidence  touching  the  manner  of  Its  use 
which  would  Justify  the  court  in  assuming 
that  it  was  used,  or  intended  to  be  used,  as 
such.  We  do  not  think  the  testimony  war- 
ranted the  submission  of  the  issue  to  the  jury 
that,  Judged  from  appellant's  standpoint,  he 
might  have  acted  under  reasonable  appre- 
hension of  death  or  serious  bodily  Injury; 
but  this  was  a  question  of  fact  In  the  case, 
and  not  a  presumption  of  law. 

The  reasoning  of  the  court  In  the  case  of 
Shaw  v.  State,  34  Tex.  Cr.  R.  435,  31  S.  W. 
3G1,  seems  to  be  in  point,  and  the  principle 
there  announced  to  rest  on  a  firm  foundation. 
In  that  case  Judge  Hurt,  speaking  for  the 
court,  says:  "The  court  charged  murder  of 
the  first  and  second  degree  and  manslaughter 
and  aggravated  assault  and  self-defense. 
After  a  careful  examination,  we  discover 
no  error  in  any  portion  of  the  charge  of  the 
court,  except  that  portion  relating  to  the 
intent  to  kill.  If  the  appellant'  Intended  to 
kill  the  deceased  (the  charge  being  correct), 
then  the  jury  would  have  been  Justified  in 
finding  him  guilty  of  murder  in  the  second 
degree.  This  intention  is  presumed  (article 
50,  Pen.  Code)  whenever  the  means  used  is 
such  as  would  ordinarily  result  in  the  com- 
mission of  the  forbidden  act;  that  is,  in 
this  case,  the  death  of  the  deceased.  The 
means  used  in  this  case  was  a  stick  about 
an  inch  in  diameter,  and  2%  feet  in  length. 
Was  such  an  instrument  ordinarily  calculat- 
ed to  produce  death  when  used  as  a  bludg- 
eon? What  is  the  meaning  of  'ordinarily.' 
as  used  in  this  article?  'According  to  es- 
tablished order;  methodical;  regular;  cus- 
tomary, as  the  ordinary  forms  of  law  or  Jus- 
tice; common,  usual.'  Webst  Diet  Now, 
then,  would  a  blow  with  such  a  weapon,  such 
means,  usually  or  commonly  result  In  death? 
We  think  not  But  concede  that  the  weapon 
used  in  this  case  was  not  ordinarily,  com- 
monly, usually  calculated  to  produce  death, 
still  the  intent  to  kill  may  appear  from  the 
manner  of  its  use.  Article  612,  Pen.  Code. 
But,  if  the  weapon  or  means  used  is  not 
ordinarily  calculated  to  produce  death,  it 
must  evidently  appear  from  the  manner  of 
its  use  that  such  was  the  intention,  namely, 
to  kill.  The  weapon  or  means  used  must 
possess  the  quality  of  what  is  known  as  a 
'deadly  weapon,'  without  regard  to  the  man- 
ner in  which  It  Is  used,  or,  though  not  dead- 
ly, the  manner  of  Its  use  must  show  an  evi- 
dent Intention  to  kill.   If  the  weapon  be  not 


such  a  one  as  Is  described  above,  then  the 
law  (article  50)  makes  no  presumption  to  the 
effect  that  the  offense  was1  intended.  But, 
to  the  contrary,  article  612  forbids  such  pre- 
sumption, unless  from  the  manner  of  its  use 
the  intention  to  klU  evidently  appears.  Th* 
character  of  the  weapon  cannot  be  fixed  or 
determined  by  the  manner  of  its  use.  It 
must  be,  ordinarily,  a  deadly  weapon,  In 
order  to  warrant  the  presumption  In  article 
50.  If  the  weapon  be  not  such,  and  the  in- 
tent to  kill  does  not  evidently  appear  from 
the  manner  of  its  use,  then  the  Intent  to 
kill  Is  wanting.  But  the  party  may  be  guilty 
of  murder,  though  the  weapon  was  not  or- 
dinarily deadly,  nor  from  the  manner  of  use 
the  intention  to  kill  is  evident  if  the  injury, 
resulting  in  death,  was  inflicted  In  a  cruel 
manner,  or  when  the  circumstances  attend- 
ing the  homicide  show  an  evil  or  cruel  dis- 
position. It  is  not  contended  by  the  state 
that  this  homicide  was  attended  by  any  such 
circumstances,  and  we  need  not  further  no- 
tice these  articles  613-615."  It  will  be  ob- 
served that  the  discussion  in  the  case  last 
noted  bad  especial  reference  to  article  717  of 
the  Penal  Code  (then  article  612);  but  It 
seems  to  us  that  by  analogy  and  legal  rea- 
soning the  principle  announced  In  the  above 
case  Is  quite  as  applicable  to  the  article  of 
the  Code  now  under  review. 

On  the  subject  of  self-defense  the  court 
instructed  the  jury  as  follows:  "Every  per- 
son is  authorized  by  law  to  defend  himself 
against  any  unlawful  attack  upon  his  per- 
son, and  Is  not  required  to  retreat  In  order 
to  avoid  the  necessity  of  killing  his  assailant 
If  you  believe  from  the  evidence  that  the 
defendant  Llge  Renow,  did  kill  the  said  Dol- 
phus  Isom  by  shooting  him  with  a  pistol, 
yet,  If  at  the  time  he  did  so,  the  said  Dol- 
phus  Isom  and  Shack  Isom  together,  or 
either  one  of  them  alone,  was  making  or 
about  to  make  an  unlawful  and  violent  at- 
tack upon  said  Llge  Renow,  such  as  was 
reasonably  calculated  to  produce  the  belief 
in  the  mind  of  the  defendant  that  it  was 
the  purpose  and  Intent  of  the  said  Isoms,  or 
either  of  them,  to  take  his  life  or  inflict  up- 
on him  a  serious  bodily  injury,  or  if,  from 
all  the  facts  and  circumstances  in  evidence, 
as  viewed  from  the  defendant's  standpoint 
it  reasonably  appeared  to  defendant  that 
said  Isoms,  or  either  of  them,  were  about 
to  make  an  unlawful  and  violent  attack  up- 
on him,  such  as  was  reasonably  calculated 
to  produce  the  belief  in  the  mind  of  the  de- 
fendant that  it  was  the  purpose  and  Intent 
of  the  said  Isoms,  or  either  of  them,  to  take 
his  life  or  inflict  upon  him  a  serious  bodily 
Injury,  and  if  the  defendant  shot  and  killed 
Dolphus  Isom  for  the  purpose  of  protecting 
himself  from  such  real  or  apprehended  at- 
tack, then  such  killing  will  be  deemed  to  be 
in  self-defense,  and  you  will  acquit  the  de- 
fendant" So  that  unless  the  court  was  re- 
quired to  give  in  charge  article  676,  it  would 
appear  that  the  rights  of  appellant  were 
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properly  safeguarded.  This  article  la  but 
the  legislative  enactment  of  a  truism,  and 
embodies  the  experience  of  all  the  ages,  and 
that  Is  that  where  one  In  malice  uses  an 
Instrument,  the  necessary,  If  not  the  Inevi- 
table, effect  of  which  Is  to  produce  death,  the 
person  so  attacked  may  act  upon  this  pre- 
sumption without  question.  This  Is  the  only 
proper  deduction,  as  we  believe,  from  all  the 
cases,  and  Is  particularly  In  harmony  with 
the  decision  of  Judge  Wlllson  In  the  case 
of  Orman  v.  State,  24  Tex.  App.  496,  6  S. 
W.  544.  In  that  case  he  says:  "Upon  the 
Issue  of  self-defense,  the  evidence  In  the  rec- 
ord now  before  us  is  in  no  material  particu- 
lar different  from  that  which  was  before 
us  on  the  first  appeal,  and  yet  the  learned 
trial  judge  gave  In  charge  to  the  Jury  the 
substance  of  article  B72,  which  portion  of 
his  charge  was  promptly  excepted  to  by  the 
defendant.  We  still  entertain  the  opinion 
that  such  charge  was  inapplicable  to  the 
facts  of  this  case,  calculated  to  confuse  and 
mislead  the  Jury,  and  injuriously  to  affect 
the  defendant's  rights.  As  made  by  the  evi- 
dence, the  issue  of  self-defense  was  govern- 
ed by  the  provisions  of  article  570  alone,  and 
article  572  should  not  have  been  given  in 
charge.  Kendall  v.  State,  8  Tex.  App.  569. 
In  the  case  just  cited  it  Is  said:  'If  the  at- 
tack of  the  person  slain  was  manifestly  with 
the  intent  to  murder  or  malm — that  Is,  made 
with  weapons  or  other  means  calculated  to 
produce  either  of  those  results — then  there 
is  no  occasion  to  Instruct  a  Jury  as  to  the 
law  which  obtains  In  case  the  attack  was 
of  a  milder  character,  because  such  law  is 
not  applicable  to  the  case,  and  can  subserve 
no  purpose  other  than  to  confuse  the  Jury.' 
It  is  manifest,  from  the  evidence  in  this 
case,  that  if  the  deceased,  at  the  time  be 
was  shot  by  the  defendant,  was  making  any 
attack  upon  the  defendant,  It  was  an  attack 
with  a  deadly  weapon,  and  made  with  the 
Intent  to  kill  the  defendant  or  Inflict  upon 
him  serious  bodily  harm.  There  Is  no  evi- 
dence even  tending  to  show  an  attack  of  a 
milder  character." 

We  believe  that  the  law  Is  there  correctly 
stated,  and  that  In  any  and  every  case  where 
It  is  manifest  from  the  evidence  that  an 
attack  was  being  made  with  a  deadly  weap- 
on the  legal  presumption  should  be  given  in 
charge,  and  that  it  should  not  be  given  in 
charge  where,  as  In  this  case,  the  evidence 
tended  to  show  "an  attack  of  a  milder 
character."  If  this  article  is  required  to  be 
given  In  this  case,  then  It  would  be  required 
to  be  given  In  every  case  where  the  weapon 
of  attack  was  of  a  character  calculated  to 
inflict  serious  bodily  Injury.  It  is  well  set- 
tled, under  all  the  decisions,  that  the  court 
is  required  to  give,  for  the  benefit  of  the  de- 
fendant, a  charge  that  where  the  weapon  was 
not  deadly  In  its  character,  or  was  not  used 
in  such  a  manner  as  to  manifest  clearly  an 
Intention  to  kill,  that  the  presumption  would 
be  that  such  was  not  the  Intention.  As 
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stated,  this  article  of  our  statute  has  not, 
we  believe,  been  required  to  be  given  In  any 
case,  unless  the  weapon  used  was  of  the 
character  known  in  the  law  in  its  strictest 
sense  as  a  deadly  weapon,  and  we  believe 
and  bold  In  this  case  that  the  court  did  not 
err  in  refusing  to  charge  as  requested. 

2.  The  next  ground  of  complaint  is  in  re- 
spect to  the  charge  of  the  court  in  reference 
to  the  law  of  manslaughter.  The  court  gave 
the  general  statutory  definition  of  manslaugh- 
ter, and  in  addition,  in  the  eleventh  para- 
graph of  the  charge,  gave  the  following :  "An 
assault  and  battery  by  the  deceased,  or  one 
acting  with  him,  upon  the  defendant,  causing 
pain  or  bloodshed,  is  adequate  cause."  This 
was  in  accordance  with  the  decision  of  the 
court  on  former  appeal,  and,  indeed,  no  ex- 
ception is  made  to  this  part  of,  the  court's 
charge.  Immediately  following' this  Is  the 
following  instruction:  "In  determining  the 
sufficiency  of  a  provocation,  or  adequate 
cause,  you  are  Instructed  that  you  can  look 
to  all  the  facts  and  circumstances  in  evidence, 
whether  they  transpired  at  the  time  of  or 
prior  to  the  killing ;  but  the  sudden  passion 
herein  defined  must  arise  at  the  time  of  the 
killing."  The  complaint,  as  we  gather  it, 
of  the  charge  of  the  court  in  respect  to  man- 
slaughter, is  that  it  did  not  apply  the  law 
of  manslaughter  to  the  facts  and  evidence  in 
the  case,  and  was  so  phrased  In  Illustrating 
the  Issue  of  adequate  cause  as  to  lead  the  jury, 
In  determining  whether  or  not  adequate  cause 
existed,  to  exclude  from  consideration  the 
assault  by  deceased  and  his  brother  upon  de- 
fendant and  their  search  of  him  for  a  pistol 
at  the  commencement  of  the  difficulty.  It 
Is  urged  that  the  court  should  have  Instruct- 
ed the  jury  that  if  deceased  and  his  brother, 
Shack  Isom,  at  the  commencement  of  the 
difficulty,  unlawfully  assaulted,  seized,  held, 
and  searched  appellant  for  the  pistol,  then 
such  unlawful  assault  and  its  effect  upon  the 
mind  of  defendant  might  be  considered  by 
them  in  connection  with  the  acts  and  con- 
duct of  the  deceased  and  bis  brother,  Shack 
Isom,  at  and  immediately  before  the  shoot- 
ing, In  determining  whether  such  shooting 
was  done  under  the  Immediate  influence  of 
sudden  passion  arising  from  adequate  cause. 
In  this  connection  It  is  further  urged  that 
the  court  erred  in  the  eleventh  paragraph 
of  his  charge,  quoted  above,  and  the  fol- 
lowing portion  thereof:  "In  determining 
the  sufficiency  of  a  provocation,  or  adequate 
cause,  you  are  instructed  that  you  can  look 
to  all  the  facts  and  circumstances  in  evi- 
dence, whether  they  transpired  at  tte  time 
of  or  prior  to  the  killing."  This  is*  objected 
to  because  the  expression  "provocation"  was 
calculated  to  mislead  the  jury,  and  probably 
misled  them,  in  that  they  were  authorized 
to  consider  the  cursing  and  quarreling  by  de- 
fendant, and  his  offer  to  go  into  the  Isom 
horse  lot  and  take  therefrom  the  horse  in 
dispute,  and  thus  consider  such  conduct  a 
provocation,  and  the  consideration  thereof 
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confused  and  neutralized  the  evidence  show- 
ing sudden  passion  In  defendant  and  ade- 
quate cause  therefor. 

We  have  uniformly  held  that  where,  In 
any  case,  the  evidence  shows  any  fact  which 
by  law  is  made  adequate  cause,  the  court 
should  and  must  so  Instruct  the  Jury  that 
the  facts  so  proven  as  a  matter  of  law  con- 
stitute adequate  cause.  Ordinarily,  however, 
where  the  facts  relied  upon  to  show  adequate 
cause  are  not  by  law  made  such,  It  is  suf- 
ficient for  the  court  to  submit  the  case  to 
the  jury,  after  defining  manslaughter  and 
adequate  cause,  and  Inform  the  Jury  that  In 
determining  whether  there  Is  In  the  case 
adequate  cause  they  may  look  to  all  the 
facts  and  circumstances  in  evidence.  This 
was  done  In  this  case,  and  the  jury  in  terms 
told  that  they  might  look  to  all  the  facts 
and  circumstances  In  the  case,  not  only  aris- 
ing at  the  time  of  the  fatal  encounter,  but 
as  well  as  those  occurring  prior  to  the  kill- 
ing. We  do  not  feel  that  the  court  was  call- 
ed on  to  undertake  to  single  out  the  particu- 
lar parts  of  the  evidence  and  Instruct  with 
reference  to  same,  where  such  facts  do  not 
amount  as  a  matter  of  law  to  adequate 
cause.  We  think,  indeed,  that  the  charge  of 
the  court  is  a  very  clear,  correct,  and  lucid 
presentation  of  the  law  on  this  issue. 

3.  The  only  other  substantial  ground  of 
complaint  Is  that  the  verdict  of  the  jury  Is 
contrary  to  and  unsupported  by  the  evidence, 
and  under  the  facts,  assuming  that  appellant 
was  not  justified  In  the  killing  on  the  ground 
of  self-defense,  that  his  offense  could  be  of 
no  higher  grade  than  manslaughter.  We  con- 
fess that,  if  it  were  an  original  question  as 
to  the  guilt  of  appellant,  assuming  that  he 
was  not  protected  by  his  plea  of  self-defense, 
we  should  be  strongly  Inclined  to  the  belief 
that  he  was  not  In  fact  guilty  of  any  more 
than  manslaughter.  However,  there  are 
many  circumstances  in  the  case  from  which 
the  jury  might  have  Inferred  that,  notwith- 
standing the  prior,  assault  on  him  and  the 
disparity  In  the  age  of  himself  and  the  as- 
saulting parties,  as  a  matter  of  fact  his 
mind  was  not  rendered  incapable  of  cool  re- 
flection, but,  on  the  contrary,  with  much  de- 
liberation he  was  holding  himself  in  readi- 
ness to  assail  his  adversaries,  if  not,  indeed, 
leading  them  on  to  an  affront  which  would 
justify  an  assault  by  him;  and  there  Is 
some  evidence  which  would  support  the  find- 
ings of  the  jury,  and  In  deference  to  their 
Judgment  we  decline  to  interfere. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  I  respect- 
fully enter  dissent  from  the  affirmance  of 
this  case,  and  am  of  opinion  that  article  676, 
Pen.  Code  1895,  should  have  been  given  in 
charge  to  the  jury,  and  the  failure  of  the 
court  to  do  so  Is  not  only  error,  but  error  of 
such  a  material  nature  as  should  require  a 
reversal  of  the  judgment   The  Legislature 


enacted  this  statute  In  aid  of  the  right  of 
self-defense.  By  its  provision  legal  presump- 
tion Is  Indulged  favorable  to  self-defense  In 
line  with  that  general  doctrine.  It  Intend- 
ed to  and  does  harmonize  with  the  well-rec- 
ognlzed  doctrine  enunciated  In  our  Code, 
which  does  not  require  the  assaulted  party  to 
retreat,  and  which  does  cast  all  blame  upon 
him  who  brings  about  the  necessity  of  the 
assaulted  party  exercising  the  right  of  self- 
defense.  Throughout  our  Penal  Code  there 
runs  the  doctrine  that  he  who  is  the  aggres- 
sor is  the  blamable  party,  and  against  his  at- 
tacks the  assaulted  party  is  accorded  all  le- 
gal presumptions  favorable  to  his  right  of 
self-defense.  When  the  attack  is  of  suffi- 
cient moment  to  threaten  life  or  serious  bodi- 
ly Injury,  and  the  "weapons  or  means  used 
by  the  party  attempting  to  commit  murder, 
maiming,  disfiguring  or  castration,  or  sucb 
as  would  have  been  calculated  to  produce 
that  result,  the  legal  presumption  is  that  such 
attacking  party  intended  to  take  life  or  in- 
flict serious  bodily  injury."  Article  676  of 
the  Penal  Code  was  enacted  to  the  effect  that, 
if  the  "weapon  or  means"  used  by  the  party 
attempting  or  committing  either  of  the  of- 
fenses enumerated  are  such  as  "would  have 
been  calculated"  to  produce  that  result,  the 
legal  presumption  becomes  conclusive  that 
the  party  so  using  the  means  or  weapons  "de- 
signed to  Inflict  the  injury."  This  has  been 
the  uniform  construction  placed  upon  this 
statute,  and  It  has  been  held,  where  the  facts 
Justify  a  charge,  that  such  charge  must  be 
given,  and  It  Is  reversible  error  to  either  re- 
fuse or  fall  to  give  it  The  statute  is  broad 
enough,  and  was  Intended  to  cover  the  use 
of  all  "weapons  or  means"  which  are  "cal- 
culated" to  produce  death,  and  where  such 
weapons  are  used  the  presumption  Is  that 
the  person  so  using  such  weapons  and  means 
"designed  to  Inflict  such  Injury."  No  par- 
ticular weapon,  character  of  weapon,  or  par- 
ticular means  are  specified  In  the  statute, 
otherwise  than  "such  as  would  have  been  cal- 
culated to  produce  that  result"  Whenever 
the  weapons  or  means  used  are  such  as  would 
have  been  calculated  to  produce  such  result 
the  requirements  of  the  statute  are  met  and 
the  charge  demanded.  This  Is  one  of  the 
most  sacred  doctrines  of  the  law  of  self-de- 
fense, and  admits  of  no  construction  which 
in  whole  or  In  part  eliminates  or  contracts 
it  to  narrower  lines  than  as  specified  in  the 
statute.  The  courts  must  enforce  this  stat- 
ute as  It  Is  written,  and  are  without  authori- 
ty to  limit  the  meaning  of  the  words  employ- 
ed within  a  more  narrow  compass  than  speci- 
fied by  the  wording  of  the  statute.  Any  other 
construction  tends  to  place  It  out  of  harmo- 
ny with  the  doctrine  of  self-defense  and 
brings  about  confusion.  It  curtails  the  right 
of  self-defense,  and  gives  a  meaning  to  the 
statute  not  intended  by  the  lawmaking  power, 
and  violative  of  the  language  employed. 

This  statute  does  not  specify  such  weapons 
as  are  deadly  per  se,  nor  confine  the  presump- 
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tion  to  the  use  of  inch  weapons  as  gnus  and 
pistols,  etc.  The  terms  are  far  broader  and 
much  more  comprehensive.  They  Include  any 
and  all  "weapons"  and  all  "means"  used  such 
as  "would  have  been  calculated  to  produce 
that  result"  It  has  been  held,  In  a  long  line 
of  decisions  In  this  state,  whether  a  gun  or 
pistol  would  be  a  deadly  weapon  would  large- 
ly depend  upon  the  manner  of  its  use.  So 
it  might  be  of  other  Instruments.  A  weapon 
might  be  a  deadly  one  under  some  circum- 
stances, and  not  so  under  other  environments. 
A  pocket  knife  may  or  may  not  be  a  deadly 
weapon,  owing  to  the  manner  of  Its  use  and 
the  other  circumstances  attending  the  case. 
Illustrations  might  be  multiplied  indefinitely 
of  what  mlgbt  be  a  deadly  weapon  such  as 
would  be  calculated  to  produce  death,  such  as 
would  form  the  basis  for  the  legal  presump- 
tion that  would  arise  under  this  statute  that 
the  person  so  using  it  designed  to  inflict  the 
Injury.  As  I  understand,  from  the  testimony 
In  this  case,  the  stick  or  bludgeon  used  by 
the  deceased  could,  be  used  with  deadly  ef- 
fect, and  was  such  as  would  produce  death. 
There  is  no  question,  but  what  the  law  of 
self-defense  was  In  the  case,  and  it  was  by 
reason  of  the  attack  made  by  the  stick  or 
bludgeon.  If  that  bludgeon  was  such  as  was 
calculated  to  bring  about  death,  then  the  legal 
presumption  would  follow  from  that  fact  that 
the  party  "intended  to  inflict  the  injury." 
Therefore  I  say  that  the  construction  sought 
to  be  placed  upon  the  statute  is  too  narrow, 
tn  limiting  it  to  such  weapons  as  are  common- 
ly known  as  "deadly  weapons"  per  se.  Other 
deadly  weapons  are  as  well  Included  in  this 
statute,  if  such  "weapons"  are  "calculated" 
to  produce  such  result  as  contemplated  by  the 
article  nnder  discussion. 

1  therefore  respectfully  dissent  from  the 
affirmance  of  this  case,  and  from  the  con- 
struction placed  upon  this  article,  and  am 
farther  of  opinion  that  the  trial  court  was 
in  error  in  refusing  and  falling  to  charge  the 
provisions  of  article  676,  supra. 

On  Rehearing. 

Judge  BROOKS  desires  it  stated  that,  if 
it  be  conceded  that  article  676,  Pen.  Code 
1895,  should  have  been  given  in  charge,  be 
is  of  the  opinion  that  the  failure  to  give 
■ame  could  not  tn  any  event  have  injured 
appellant.    Motion  overruled. 


CLARK  v.  STATE. 
(Court  of  Criminal  Ajjgeals  of  Texas.  May  26, 


) 

L  Homicide  (I  808*) — Assault  with  Weap- 
oh  —  Passion  —  Adequate  Cause— Second 
Degree  Murder—  Instructions. 

An  instruction  that  if  defendant,  with  a 
deadly  weapon  reasonably  calculated  and  likely 
to  produce  death  by  the  mode  and  manner  of  its 


use,  In  a  sudden  transport  of  passion,  without 
adequate  cause,  and  not  in  defense  of  himself 
against  an  unlawful  attack,  reasonably  produc- 
ing a  rational  fear  or  expectation  of  death  or 
serious  bodily  harm,  with  intent  to  kill,  did  with 
a  pistol  shoot  and  thereby  kill  deceased  as  charg- 
ed, the  jury  should  find  him  guilty  of  murder  hi 
the  second  degree,  and  assess  his  punishment  at 
confinement  in  the  penitentiary  for  a  period  of 
not  less  than  five  years,  was  correct. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  642,  643;  Dec.  Dig.  I  308.*] 

2.  Homicide  (8  800*)— Attack  with  Weapon. 

Where  deceased  attacked  defendant  with  a 
pistol  used  as  a  firearm  at  the  time  defendant 
killed  him,  the  court  erred  in  not  charging  the 
substance  of  Pen.  Code  1895,  art.  676,  providing 
that,  when  a  homicide  takes  place  to  prevent 
murder,  maiming,  disfiguring,  or  castration,  if 
the  weapons  or  means  used  are  such  as  would 
have  been  calculated  to  produce  such  result,  it 
must  be  presumed  that  the  person  so  using  them 
designed  to  inflict  the  injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  614-632;  Dec  Dig. '8  800.*] 

3.  Homicide  ft  300*)— Seu-Defense. 

Where  a  number  of  shots  were  fired  by  de- 
fendant and  deceased  at  the  time  of  the  killing, 
defendant  was  entitled  to  an  instruction  that  he 
could  shoot  deceased  as  long  as  it  reasonably  ap- 
peared to  him,  looking  at  the  situation  from  his 
standpoint,  that  his  life  was  in  danger,  or  that 
he  was  In  danger  of  serious  bodily  injury  at  the 
hands  of  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |g  614-632;  Dec.  Dig.  8  800.*] 

4.  Homicide  (f  300*)  —  Instructions  —  Self- 
Defense. 

In  a  prosecution  for  homicide,  the  court 
charged  that  homicide  is  justified  when  commit- 
ted to  protect  one  against  unlawful  attack,  pro- 
ducing a  reasonable  fear  or  expectation  of  death 
or  serious  bodily  Injury,  and  that  if  defendant 
shot  and  killed  deceased,  and  at  the  time  deceas- 
ed had  made  or  was  making  an  unlawful  attack 
of  such  a  character  as  to  nut  defendant  in  dan- 
ger of  death  or  serious  bodily  injury,  or  of  such 
character  as  to  cause  it  reasonably  to  appear  to 
the  defendant,  viewed  from  his  standpoint  that 
he  was  in  danger  of  death  or  serious  bodily 
harm,  and  he  killed  deceased  to  protect  himself 
against  such  attack,  defendant  was  not  guilty. 
The  court  also  charged  that  a  person  may  de- 
fend against  reasonable  appearance  of  danger, 
as  well  as  against  actual  danger,  and,  in  de- 
termining whether  it  reasonably  appeared  to  de- 
fendant that  he  was  in  such  danger,  the  jury 
should  view  the  case  from  defendant's  stand- 
point and  that  a  party  attacked  was  never 
bound  to  retreat,  but  might  stand  his  ground 
and  make  his  defense.  Held,  that  such  instruc- 
tion sufficiently  presented  the  law  of  self-de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  18  614-632 ;  Dec.  Dig.  g  300.*] 

5.  Criminal  Law  ft  864*)— Evidence— Res 

GSBIM. 

Defendant  shot  deceased  within  40  yards  of 
an  hotel,  and,  being  himself  wounded,  and  weak 
from  loss  of  blood,  and  excited,  came  almost  di- 
rectly to  the  hotel,  and  within  5  minutes  from 
the  time  the  last  shot  was  fired  agreed  to  sur- 
render himself  to  a  policeman,  If  the  policeman 
would  protect  him,  and,  on  surrendering  his  pis- 
tol to  the  policeman,  stated  he  had  killed  deceas- 
ed in  self-defense.  Held,  that  the  latter  state- 
ment was  admissible  as  res  gestae,  though  in 
form  a  conclusion  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  88  805,  808-810 ;  Dec.  Dig.  8  364.*] 
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6.  Homicide  (f  190*)— Evidence)— Statement 

by  Deceased. 

A  statement  by  deceased,  a  police  officer,  on 
starting  to  arrest  defendant  on  a  dark  night, 
and  while  36  or  40  yards  from  defendant,  that 
he  was  going  to  arrest  defendant,  was  inadmis- 
sible: there  being  no  testimony  that  defendant 
heard  the  remark. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  405;  Dec.  Dig.  f  180.*] 

Appeal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Stokes  Clark  was  convicted  of  murder,  and 
he  appeals.   Reversed  and  remanded. 

B.  D.  Shropshire  and  Hood  &  Shadle,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  toe  State. 

RAMSEY,  J.  Appellant  was  Indicted  in' 
the  district  court  of  Parker  county,  charged 
with  the  murder  of  Homer  White.  He  was, 
on,  to  wit,  November  18,  1908,  convicted  of 
murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  pen- 
itentiary for  a  term  of  seven  years.  That  he 
shot  White  and  killed  him  in  Weatherford, 
about  the  4th  day  of  February,  1908,  is  not 
denied.  He  rests  his  defense  on  the  ground 
of  self-defense,  and  the  case  involves  some 
question  of  his  right  to  resist  an  unlawful 
arrest  and  an  arrest  undertaken  by  means 
and  force  not  reasonably  necessary  for  that 
purpose.  There  were  many  issues  in  the 
case  and  It  was  in  many  of  Its  aspects  a 
case  of  difficulty,  and  many  complex  issues 
involved  in  it;  but  in  respect  to  the  charge 
of  the  court  except  in  matters  hereafter  re- 
ferred to,  it  is  not,  as  we  believe,  subject  to 
serious  criticism. 

1.  Among  the  errors  relied  on  for  a  re- 
versal is  the  alleged  error  in  the  charge  of 
the  court,  in  the  sixteenth  paragraph  of 
same,  where,  among  other  things,  the  jury 
are  Instructed  as  follows:  "If  you  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  a  deadly 
weapon,  or  instrument  reasonably  calculated 
and  likely  to  produce  death  by  the  mode  and 
manner  of  its  use,  in  a  sudden  transport  of 
passion,  without  adequate  cause,  and  not  in 
defense  of  himself  against  an  unlawful  at- 
tack, reasonably  producing  a  rational  fear 
or  expectation  of  death  or  serious  bodily  in- 
jury, with  the  Intent  to  kill,  did  with  a  pis- 
tol, within  the  county  of  Parker  and  state  of 
Texas,  on  or  about  the  4th  day  of  February, 
1908,  shoot  and  thereby  kill  Homer  White, 
as  charged  in  the  indictment,  you  will  find 
him  guilty  of  murder  in  the  second  degree, 
and  so  sar  in  your  verdict,  and  assess  his 
punishment  at  confinement  in  the  state  pen- 
itentiary for  any  period  that  the  jury  may 
determine  and  state  in  their  verdict,  provid- 
ed that  it  be  for  not  less  than  five  years." 
This  charge  has  been  held  to  be  not  error 
In  the  case  of  Waters  v.  State  (Tex.  Cr.  App.) 
114  S.  W.  628,  and  in  many  cases  decided 


since  then.  The  same  question  is  also  raised 
in  respect  to  the  charge  of  the  court  on  man- 
slaughter In  the  twenty-third  paragraph  of 
same.  There  was,  as  we  believe,  no  error 
in  the  court's  instruction  on  this  subject 

2.  The  court  erred  in  not  giving  in  charge 
to  the  jury  the  substance  of  article  676 
of  our  Penal  Code  of  1895.  This  article  is  as 
follows:  "When  the  homicide  takes  place  to 
prevent  murder,  maiming,  disfiguring  or  cas- 
tration, if  the  weapons  or  means  used  by  the 
party  attempting  or  committing  such  mur- 
der, maiming,  disfiguring  or  castration  are 
such  as  would  have  been  calculated  to  pro- 
duce that  result,  It  is  to  be  presumed  that  the 
person  so  using  them  designed  to  Inflict  the 
Injury."  In  this  case  the  weapon  used  by 
White  was  a  pistol  used  as  a  firearm.  In 
respect  to  the  use  of  a  deadly  weapon  it  has 
been  the  uniform  holding  of  this'  court,  since 
the  case  of  Kendall  v.  State,  8  Tex.  App. 
569,  that  the  court  must  give  in  charge  to  the 
jury  the  substance  of  this  article  of  our 
Penal  Code.  We  have  recently  discussed 
this  matter  at  great  length  in  the  case  of 
Renow  v.  State  (not  yet  officially  reported) 
120  S.  W.  174.  See,  also,  Jones  v.  State,  17 
Tex.  App.  602;  King  v.  State,  18  Tex.  App. 
277;  Cochran  v.  State,  28  Tex.  App.  422, 13  S. 
W.  651;  Word  v.  State,  30  Tex.  App.  687,  18 
S.  W.  793;  and  Yardley  v.  State,  50  Tex.  Cr. 
R.  644,  100  S.  W.  399,  123  Am.  St.  Rep.  869. 

3.  Complaint  is  also  made  that  the  court 
failed  to  instruct  the  jury  in  connection 
with  appellant's  right  of  self-defense  that 
he  had  the  right  to  shoot  the  deceased,  Ho- 
mer White,  as  long  as  it  reasonably  appeared 
to  him,  looking  at  the  situation  from  his 
standpoint,  that  his  life  was  in  danger,  or 
that  he  was  in  danger  of  serious  bodily  in- 
jury at  the  hands  of  White.  The  evidence 
in  brief  showed  that  quite  a  number  of 
shots  were  fired— indeed,  that  appellant  and 
deceased  emptied  their  six-shooters  at  each 
other,  and  that  they  continued  to  shoot  as 
long  aa  they  could.  We  think,  in  view  of  the 
facts,  that  it  was  important  that  a  charge 
to  this  effect  should  have  been  given. 

4.  Complaint  is  made  that  the  charge  of 
the  court  on  self-defense  in  other  respects 
is  Insufficient  and  does  not  properly  present 
this  issue.  To  this  we  cannot  agree.  The 
charge  of  the  court,  as  we  believe,  is  an  ad- 
mirable presentation  of  the  law,  except  In 
respects  above  indicated,  upon  this  lssre 
Among  other  things  the  court  instructed  the 
jury  as  follows:  "Homicide  la  permitted 
and  justified  by  law,  when  committed  for 
the  purpose  of  protecting  one  against  an  un- 
lawful attack  producing  a  reasonable  fear 
or  expectation  of  death  or  serious  bodily  in- 
jury. If  you  find  that  the  defendant  did 
shoot  and  kill  the  Bald  Homer  White  with  a 
pistol,  and  if  you  believe  that  at  the  time 
he  so  shot  and  killed  the  said  White  that 
said  White  had  made,  or  was  making,  or 
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was  In  the  act  of  making,  an  unlawful  at- 
tack upon  the  defendant  of  such  a  character 
as  to  put  the  defendant  In  danger  of  death 
or  serious  bodily  injury,  or  of  such  character 
as  to  cause  it  reasonably  to  appear  to  the 
defendant,  viewed  from  his  standpoint,  that 
he  was  in  danger  of  death  or  serious  bodily 
harm,  and  that  he  killed  the  said  Homer 
White  to  protect  himself  against  such  at- 
tack, you  will  find  the  defendant  not  guilty. 
A  person  has  the  right  to  defend  himself 
against  the  reasonable  appearance  of  danger, 
as  be  has  against  actual  danger;  and  In  de- 
termining whether  or  not  it  reasonably  ap- 
peared to  the  defendant  that  he  was  in  such 
danger  you  will  view  the  case  from 'the  stand- 
point of  the  defendant,  and  view  the  facts 
and  circumstances  of  the  case  as  they  then 
reasonably  appeared  to  him.  A  party  at- 
tacked is  never  bound  to  retreat,  but  may 
stand  his  ground  and  make  his  defense." 

5.  Again,  complaint  Is  made  that  the  court 
erred  In  refusing  to  admit  in  evidence  what 
is  claimed  to  be  a  res  gee  tee  statement  of 
appellant,  which  he  offered  to  prove  by  the 
witness  Easley.  The  facts  touching  this 
matter,  as  evidenced  by  the  bill  of  exceptions 
appearing  in  the  record,  are  to  this  effect: 
Easley  testified  that  at  the  time  of  the  kill- 
ing "of  Homer  White  he  (witness)  ran  the 
Arlington  Hotel  in  Weatherford,  and  that  he 
heard  the  shooting;  that  shortly  after  the 
shooting  appellant  and  a  woman  named  Led- 
ford  came  to  his  hotel;  that  it  had  not  been 
over  five  minutes  from  the  time  the  last 
•hot  was  fired  until  they  reached  his  hotel; 
that  in  his  opinion  it  was  not  over  40  yards 
from  said  hotel  to  the  place  of  the  shooting; 
that,  when  appellant  and  this  woman  came 
into  the  hotel,  he  was  weak,  wounded,  and 
bleeding,  and  leaning  on  the  Ledford  woman, 
and  the  left  pocket  of  bis  overcoat  was  on 
Ore;  that  as  soon  as  they  came  in  appellant 
stated  to  a  policeman  named  Henry  that  if 
he  would  protect  him  he  would  give  him 
(the  policeman)  his  pistol;  and  that  Henry 
assured  him  that  he  would  be  protected,  and 
appellant  then  gave  up  his  pistol.  Thereup- 
on, in  this  connection,  appellant  proposed  to 
prove,  and  could  have  proven,  by  the  witness 
Easley  that,  at  the  time  and  place  when  ap- 
pellant surrendered  his  pistol  to  said  Henry, 
appellant  said  to  him  that  he  had  killed 
White  in  self-defense.  This  statement  was 
offered  as  a  part  of  the  res  gestae,  in  connec- 
tion with  the  proof  above  recited,  and  with 
reference  to  all  the  facts  in  evidence,  and 
particularly  the  short  time  Intervening  be- 
tween the  shooting  and  the  declaration,  with 
the  further  proof  that  appellant  was  at  the 
time  growing  weak  from  the  loss  of  blood 
and  seemed  to  be  suffering  great  pain.  This 
testimony  was  objected  to  on  the  ground 
that  It  was  self-serving,  and  made  at  the 
time  and  place  when  the  appellant  would  be 
forming  his  defense,  and,  further,  'that  it 
expressed  a  conclusion  on  the  part  of  the 


witness  which  Involved  both  the  law  and 
the  facts,  and  such  as  could  not  be  testified 
to  by  him  while  he  was  a  witness  on  the 
stand.  The  court,  in  his  explanation  allow- 
ing the  bill,  states  that  all  the  declarations 
made  by  appellant  at  the  time  described 
were  admitted,  except  that  portion  wherein 
appellant  said  in  the  presence  of  Easley  that 
he  had  shot  the  man,  Homer  White,  In  self- 
defense.  Whether  in  any  case  a  statement 
Is  res  gestae  must  depend  to  a  large  extent 
upon  the  facts  and  circumstances  surround- 
ing the  parties  at  the  time.  In  view  of  the 
fact  that  the  shooting  occurred  within  40 
yards  of  where  the  statement  was  made, 
that  appellant  came  almost  directly  from 
the  scene  of  the  firing  to  the  hotel,  his  con- 
dition, his  loss  of  blood,  his  excitement,  and 
all  the  circumstances,  it  seems  to  us,  would 
well  have  Justified  the  court  In  admitting 
this  testimony  on  the  ground  that  it  was  a 
part  of  the  res  gestae;  and  such  we  believe 
It  to  be.  As  we  gather  from  the  bill,  the 
learned  trial  court  seems  to  have  rested  his 
action  in  excluding  the  particular  portion  of 
the  testimony  ruled  out  upon  the  ground 
that  it  was  a  conclusion,  and  not  a  state- 
ment of  the  facts.  That  the  declaration  was 
somewhat  in  the  form  of  a  conclusion  is 
undeniable.  As  to  whether  in  any  case  one 
has  acted  In  self-defense,  or  kills  another  in 
self-defense,  may  be  a  mixed  question  of 
law  and  fact,  and  yet  it  seems  clear  that, 
where  one  in  agony  or  excitement  makes  the 
declaration  that  he  had  shot  another  In  self- 
defense,  it  is  after  all  something  more  than 
a  conclusion,  and  is  equivalent  to  the  affirm- 
ation that  he  had  shot  his  assailant  in  pro- 
tection of  his  own  person  or  his  own  life. 
It  is  a  shorthand  rendering  of  the  facts,  and 
is  consistent  alone  and  embraces  the  state- 
ment that  the  act  was  done,  not  in  aggres- 
sion, but  for  the  purpose  of  warding  off  or 
preventing  injury  or  death.  See  Douglass 
v.  State  (Tex.  Cr.  App.)  114  S.  W.  808; 
Gregory  v.  State,  50  Tex.  Cr.  R.  73,  94  S.  W. 
1041;  Wakefield  v.  State,  60  Tex.  Cr.  R.  124, 
94  S.  W.  1046;  Craig  v.  State,  30  Tex.  App. 
619,  18  S.  W.  297;  Bice  v.  State,  51  Tex.  Cr. 
R.  133,  100  S.  W.  949;  Scott  v.  State,  49 
Tex.  Cr.  R.  886,  93  S.  W.  112;  Gray  v.  State, 
47  Tex.  Cr.  R.  875,  83  B.  W.  705;  McGee  v. 
State,  81  Tex.  Cr.  R.  71,  19  S.  W.  764;  Ken- 
ney  v.  State  (Tex.  Cr.  App.)  7»  8.  W.  817; 
Croomes  v.  State,  40  Tex.  Cr.  R.  672,  51  S. 
W.  924,  63  S.  W.  882;  Pratt  v.  State,  53 
Tex.  Cr.  R.  281,  109  S.  W.  138;  Ex  parte 
Albltz,  29  Tex.  App.  128,  15  S.  W.  173 ;  Com. 
v.  Van  Horn,  4  Lack.  Leg.  N.  (Pa.)  63.  See 
Cyc.  vol.  21,  p.  973,  footnote;  Lockhart  v. 
State,  53  Tex.  Cr.  R.  589,  111  S.  W.  1024; 
Connell,  Jr.  v.  State,  46  Tex.  Or.  R.  259,  81 
S.  W.  746.  We  think  the  rule  laid  down  in 
Bateson  v.  State,  46  Tex.  Cr.  R.  84,  80  S.  W. 
88,  and  other  cases  on  which  the  trial  court 
evidently  acted,  is  not  correct 
6.  Again  it  Is  urged  that  the  court  erred 
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In  admitting  the  testimony  of  the  witness 
Brown  as  to  the  declaration  made  by  de- 
ceased, when  starting  In  the  direction  of 
appellant,  to  the  effect  that  he  was  going  to 
arrest  him.  This  question  is  not  free  from 
difficulty,  and  in  view  of  its  importance  and 
difficulty  we  make  a  full  statement  as  to 
how  this  matter  arose  and  the  grounds  up- 
on which  our  decision  In  respect  to  the  mat- 
ter rests.  While  on  the  stand  the  witness 
Brown  was  asked  by  the  state  the  follow- 
ing question:  "At  the  time  or  about  the 
time  he  [deceased]  drew  his  pistol,  what 
remark  did  he  make,  if  anything?  A.  That 
he  was  going  to  arrest  him,  Stokes  Clark." 
This  testimony  was  objected  to  for  the  rea- 
son that  the  remark  in  question  was  made 
in  the  absence  of  appellant,  and  not  In  his 
hearing,  and  he  would  not,  therefore,  be 
bound  by  any  statement  made  by  deceased, 
and,  further,  because  appellant  dtd  not  know 
that  deceased  was  an  officer,  had  not  been 
so  informed,  and,  further,  that  appellant 
was  a  stranger  to  deceased,  and  did  not 
know  him.  It  la  also  shown  In  the  bill  that 
this  was  a  dark  night;  that  at  the  time  de- 
ceased started  to  Intercept  appellant  and  his 
woman  companion  he  could  only  see  their 
forms;  and  that  they  were  86  or  40  yards 
away,  and  there  was  no  testimony  that  ap- 
pellant heard  the  remark  In  question.  It 
appeared  by  the  bill  that  Brown  was  placed 
on  the  stand  and  examined  by  the  state  on 
direct  examination;  that  no  question  was 
asked  as  to  anything  said  or  remark  made 
by  deceased  at  this  time,  and  was  asked  no 
question  about  deceased  drawing  his  pistol. 
It  farther  appeared  that  on  cross-examina- 
tion counsel  for  appellant  asked  the  witness 
the  direct  question  If  deceased,  at  the  time 
he  started  out  to  where  appellant  was,  did 
not  draw  a  pistol,  and  the  witness  answer- 
ed that  this  was  a  fact  On  redirect  exam- 
ination it  appears  that  the  witness  was  ask- 
ed by  counsel  for  the  state  if  the  deceased 
at  the  time  he  drew  his  pistol  made  any  re- 
mark, to  which  the  witness  replied,  giving 
the  answer  above  quoted.  This  answer  was 
admitted  for  the  reason,  as  stated  by  the 
court,  that  the  evidence  showed  that  the 
remark  was  made  at  the  time  the  pistol  was 
drawn,  and  for  the  reason  that  It  was  ad- 
missible to  explain  the  act  of  drawing  the 
weapon,  since  that  was  brought  out  by  the 
defendant 

In  the  case  of  Wooley  v.  State  (Tex.  Or. 
App.)  64  S.  W.  1054,  it  was  held  by  this 
court  that  the  acts  and  declarations  of  the 
deceased,  though  res  gestw,  are  not  admis- 
sible, if  they  tend  to  prove  a  fact  which  af- 
fects the  defendant  and  he  has  no  knowl- 
edge of  such  fact  In  that  case  an  inquiry 
was  made  as  to  what  deceased  has  said  on 
the  morning  of  and  Just  before  the  homicide 
as  to  his  object  in  going  into  the  Wooley 
field  and  his  purpose  in  going  from  thence 
to  one  Griffiths,  who  lived  beyond  the  Wool- 


ey farm  and  in  the  direction  of  where  de- 
ceased was  killed,  to  get  employment  Here 
the  declaration  was  explanatory  of  the  ob- 
ject of  his  Journey,  and  made  at  a  time  be 
was  setting  out  upon  such  Journey.  The  ob- 
jection to  the  testimony  there  was  practic- 
ally the  same  as  made  here,  that  the  appel- 
lant was  not  present  at  the  time  and  knew 
nothing  as  to  the  purpose  disclosed  In  such 
conversation,  and  that  deceased  was  on  a 
peaceful  and  lawful  mlsssion.  In  discussing 
the  matter  there,  Judge  Henderson,  speak- 
ing for  the  court  says:  "It  is  true  the  tes- 
timony is  res  gestte  of  deceased's  act — that 
Is,  his  verbal  act  in  connection  with  and  ex- 
plaining his  conduct  in  being  on  the  Wooley 
farm;  but  res  gestae  is  not  always  admis- 
sible, especially  where  It  makes  proof  of  a 
fact  that  Is  bound  to  materially  affect  a 
defendant  and  he  has  no  notice  or  knowl- 
edge of  such  fact" 

A  quite  similar  question  also  came  before 
the  court  In  the  case  of  Bromley  v.  State, 
21  Tex.  App.  222,  17  S.  W.  140,  67  Am.  Rep. 
612.  Evidence  was  there  offered  in  sab- 
stance  that  the  object  of  the  deceased  In 
passing  by  defendant's  house  on  the  morn- 
ing of  the  homicide  was  not  for  the  pur- 
pose of  encountering  Bromley  or  provoking 
a  difficulty  with  him.  The  objection  'was 
there  made,  among  others,  that  Brumley  had 
no  notice  of  the  purpose  of  deceased  In  com- 
ing to  or  by  his  house,  and  It  was  not  shown 
that  Brumley  knew  the  motive  of  deceased 
In  riding  towards  him  so  soon  after  said 
threats  had  been  made,  and  that  Brumley 
was  authorized  to  act  on  reasonable  appear- 
ances of  danger,  whereas  the  evidence  tend- 
ed to  show  no  danger  existed,  and  the  tes- 
timony would  have  the  effect  on  the  mind 
of  the  jury  to  destroy  his  legal  right  of  self- 
defense.  In  discussing  the  matter,  Judge 
White  says:  "It  Is  a  general  rule  that  'In 
cases  where  It  Is  material  to  Inquire  Into 
the  demeanor,  conduct  and  mental  feelings 
of  an  Individual  at  a  particular  period,  the 
declarations  made  and  the  expressions  used 
at  the  period  in  question  are  in  their  na- 
ture original  evidence.  *  *  •  Verbal  and 
written  declarations  are  often  said  to  be 
admissible  as  a  part  of  the  res  gestae.  As 
such  they  are  most  properly  admissible  when 
they  accompany  some  act  the  nature,  object 
or  motives  of  which  are  the  subject  of  in- 
quiry. In  such  cases,  words  are  receivable 
as  original  evidence,  on  the  ground  that 
what  Is  said  at  the  time  affords  legitimate, 
if  not  the  best,  means  of  ascertaining  the 
character  of  such  equivocal  acts  as  admit 
of  explanation  from  those  Indications  of  the 
mind  which  language  affords."*  1  Phil,  on 
Ev.  (Cowan  &  Hill's  Notes.  3d  Ed.  1850)  pp. 
181-185.  See,  also,  Thomas  v.  State,  67  Ga. 
460.  This  general  rule,  however.  Is  subject 
to  the  rights  of  an  appellant  to  act  on  rea- 
sonable appearances  of  danger,  and  he  quotes 
approvingly  from  the  case  of  State  v.  Zei- 
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lers,  7  N.  J.  Law,  220,  and  says:  "In  the 
early  case  of  State  v.  Zellers,  7  N.  J.  Law, 
220,  where  the  state  offered  to  prove  a  con- 
versation between  the  deceased  and  a  wit- 
ness. In  which  the  deceased  told  the  witness 
what  his  Intentions  were  In  going  to  the 
place  where  the  homicide  was  committed, 
on  objection  by  the  defendant,  the  court 
held  that  the  conversation  could  not  be  prov- 
ed; that  the  question  to  be  determined  was, 
What  excited  the  prisoner  to  the  commission 
of  the  act?  Everything  that  could  operate 
upon  his  mind  may  be  proved;  but  you  can- 
not give  in  evidence  the  conversation  or  acts 
of  the  deceased,  which  never  came  to  the 
knowledge  of  Zellers,  for  they  could  have 
no  Influence  upon  his  mind,  and  could  nei- 
ther extenuate  nor  justify  the  crime."  And 
in  conclusion  Judge  White  says:  "It  is  a 
rule,  not  only  statutory,  but  of  almost  uni- 
versal acceptation,  that  a  party  may  act 
upon  reasonable  appearances  of  danger,  and 
that  whether  danger  Is  apparent  or  not  Is 
always  to  be  determined  from  the  defend- 
ant's standpoint  Pen.  Code,  arts.  570,  574; 
Wbart  on  Horn.  (2d  Ed.)  §  4931;  Whart 
Crlm.  L.  |  488;  State  v.  Cain,  20  W.  Va.  679; 
Haney  v.  Commonwealth,  5  Cr.  Law  Mag. 
47;  Jordan  v.  State,  11  Tex.  App.  435;  King 
v.  State,  13  Tex.  App.  277;  Gilly  v.  State, 
15  Tex.  App..  287;  Jones  v.  State,  17  Tex. 
App.  603.  Now,  In  this  case  it  was  immate- 
rial, so  far  as  defendant's  rights  were  con- 
cerned, what  were  the  motives  of  the  de- 
ceased, McAdams,  in  coming  to  the  house  of 
the  defendant  on  the  fatal  morning  of  the 
homicide;  that  is,  it  Is  clearly  Immaterial 
whether  his  mission  was  a  peaceable  one,  to 
wit,  going  to  his  brother's  for  the  purpose 
of  getting  a  wagon.  Such  motives  and  in- 
tentions could  not  possibly  have  affected  de- 
fendant's conduct,  because  the  evidence 
shows  that  they  have  never  been  communi- 
cated to  him  and  that  he  was  wholly  igno- 
rant of  them.  He  should  not  be  held  In  any 
way  bound  by  such  undisclosed  motives  and 
intentions,  and,  so  far  as  he  was  concerned, 
they  could  not  throw  any  light  upon  the 
immediate  transaction,  to  wit,  the  homicide. 
In  our  opinion  the  evidence  was  Inadmis- 
sible'' And  so  In  this  case  appellant  was 
not  advised,  or,  In  the  nature  of  things,  could 
he  have  known  the  purpose  of  deceased,  as 
evidenced  by  his  statement  and  declarations 
testified  to  by  Brown. 

There  are  a  great,  many  other  questions 
raised  In  the  record  which  we  have  not  dis- 
cussed. It  is  a  case  of  difficulty;  but,  ex- 
cept In  the  respects  above  noted,  the  case 
was,  as  we  believe,  well  and  fairly  tried 
by  the  learned  trial  court 

For  the  errors  pointed  out  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
trial  In  accordance  with  law. 

BROOKS,  J.,  absent 


LEONARD  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  26, 

L  Chimin al  Law  ({  1170%*)— APPEAL— PREJ- 
UDICE. 

Where,  in  a  prosecution  for  theft  the  wit- 
ness was  being  interrogated  concerning  defend- 
ant's escape,  and  stated  that  he  was  holding  de- 
fendant because  he  had  been  convicted,  which 
answer  was  entirely  unexpected,  it  being  expect- 
ed that  the  witness  would  reply  that  he  was 
holding  defendant  on  the  charge  for  which  he 
was  being  tried,  and  none  other,  when  he  escap- 
ed, and  the  court  instructed  the  jury  to  disre- 
gard the  answer,  it  was  not  of  sufficient  impor- 
tance to  justify  a  reversal  of  the  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  g  1170%.*] 

2.  Bailment  (§  1*)  —  Express  ob  Implied 

Contract. 

A  bailment  may  arise  from  quasi  or  con- 
structive contracts. 

[Ed.  Note.— For  other  cases,  see  Bailment  Dec 
Dig.  i  1.*] 

8.  Contracts  (§  4*) — "Implied  Contract"— 
"Quasi  Contract." 

The  term  "implied  contract"  is  applied  to 
a  class  of  obligations  which  are  imposed  or  cre- 
ated by  law,  regardless  of  the  assent  of  the  par- 
ty bound,  on  the  ground  that  they  are  dictated 
by  reason  and  justice,  and  are  allowed  to  be  en- 
forced by  an  action  ex  contractu.  They  are  not 
contract  obligations  at  all  in  the  true  sense,  but 
are  clothed  with  the  semblance  of  contract  for 
the  purpose  of  the  remedy,  and  are  described  by 
the  term  "quasi  contract"  or  "constructive  con- 
tract." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  4-6;  Dec  Dig.  t  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8428-8431;  vol.  7,  p.  5883.] 

4.  Monet  Received  (§  8*)— Monet  Obtained 
Bt  Oppression,  Extortion,  or  Deceit. 

An  action  for  money  received  will  lie,  where 
one  has  obtained  money  from  another  by  oppres- 
sion, imposition,  extortion,  or  deceit;  the  law 
implying  a  promise  from  such  person  to  return 
the  money  to  the  lawful  owner. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  f  30;  Dec  Dig.  §  8.*] 

5.  Bailment  ({  1*)— Implied  Bailment. 

Where  money  has  been  obtained  from  an- 
other through  fraud,  misrepresentation,  deceit, 
etc,  there  is  a  bailment. 

[Ed.  Note.— For  other  cases,  see  Bailment  Dec 
Dig.  |  1.*] 

6.  Larcent  (S  15*)— Conversion  by  Bailee— 
Implied  Bailment. 

Where  defendant  a  peace  officer,  mistak- 
enly arrested  prosecutor  for  being  drunk,  and 
on  searching  him  at  the  jail' in  accordance  with 
custom  took  from  him  $155  in  United  States 
currency,  and  later  denied  that  he  had  received 
the  money  and  converted  it  to  his  own  use,  and 
there  was  no  evidence  to  show  that  defendant 
had  a  fraudulent  intent  to  deprive  prosecutor  of 
the  money  at  the  time  it  was  taken,  he  was 
properly  convicted  of  theft  by  a  bailee. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  8  15.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

W.  M.  Leonard  was  convicted  of  theft  and 
he  appeals.  Affirmed. 

See,  also,  53  Tex.  Cr.  R.  187,  109  S.  W. 
149. 


•Tor  other  eases  sea  same  topic  and  section  NUMBER  in  Dec.  a  Am.  Digs.  1907  to  date,  a  Reporter  Indexes 
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Rodgers  &  Dorough,  for  appellant.  F.  J. 
McCord,  Agist  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  Indicted 
and  convicted  of  theft  by  conversion  of  the 
property  of  one  L.  F.  Dickson;  his  punish- 
ment being  assessed  at  two  years'  confine- 
ment In  the  penitentiary. 

The  evidence  discloses  that  Dickson  was  en 
route  from.  Tennessee  to  some  point  In  Texas.* 
When  he  reached  Texarkana  It  became  nec- 
essary rot1  Kim  -to  change  trains.  He  went  to 
the  depot,  where  he  expected  to  take  an 
outgoing  train  for  the  point  of  destination. 
He  was  accompanied  by  his  wife  and  chil- 
dren. After  getting  his  wife  and  children  to 
the  depot,  he  concluded  that  he  would  try  to 
find  a  friend  who  resided  in  Texarkana,  and 
for  this  purpose  left  the  depot.  He  made  in- 
quiries at  a  saloon  nearby,  and  upon  leaving 
the  saloon  was  taken  in  charge  by  one  of  the 
officers,  who  claims  he  placed  him  in  jail  for 
being  drunk.  The  facts  show  Dickson  was 
not  drunk,  but  oh  account  of  some  peculiar 
affliction  walked  at  times  as  if  he  was  in- 
toxicated. Anion?  other  things,  he  desired' 
also  to  make  inquiry  as  to  the  time  of  the 
arrival  from  Memphis  of  the  next  Incoming 
train.  Dickson  testifies  at  this  point  that  he 
went  over  to  a  saloon  in  which  he  saw  a. 
light  and  ;as»ked  *  gentleman  who  was  in 
there  when  the  next  train  from  Memphis; 
would  arrivje,  and  was '  informed  about  5 
something  In  the  morning.  He  turned  to  re-; 
turn  to  his  wife  and  children,  and  had  got- 
ten- halfway  from  the  saloon  to  the  corner1 
lending  up  to  Broad  street  when  appellant 
accosted  him  and  asked  "Where  are  you  go- 
ing? Walt -a  minute  and  I  will  go  with  you," 
or  some'SOOB  remark.  Witness  replied,  "All 
right,"  and  walked  on.  Appellant  said, 
"Come  on  and  go  with  me,"  and  witness  re- 
plied, "All  right,"  and  went  on  until  they  got 
to  the  corner.  Witness  then  said,  "My  wife 
and  children  are  over  here  at  the  depot,  and 
I  had  better  notify  them  about  it,  because  I 
would  not  like  to  go  and  select  a  place  unless 
they  would  approve  Of  it."  Appellant  replied, 
"We  will  attend  to  that  all  right,"  and  just 
chuckled  to.  himself.  Witness  says  he  did  not 
mistrust -Anything  -then,  and  turned  at  the 
corner  starting  towards  Broad  street  and 
said,  "My  wife  and  children  are  here  at  the 
depot"  Appellant  said,  "That  is  all  right" 
Witness  Insisted  on  going  back  and  said, 
"What  does  this  mean?"  and  appellant- said, 
"You  know,"  and  witness  said,  "Show  your 
authority,"  and  appellant  replied,  "That  is 
no  trouble  to  do,"  and  turned  back  the  lapel 
of  his  coat,  and  witness  said  he  saw  that  he 
was  up  against  it,  and  said,  "What  have  you 
got  me  charged  with?  What  have  I  done?" 
Appellant  just  laughed.  Witness  demanded  a 
reason  for  his  arrest,  but  appellant  never 
told  him,  from  the  time  he  arrested  him  until 
he  placid  him  in  jail.  Just  before  reaching 
Broad  street,  appellant  called  a  man  by  the 
name  of  Levy  to  assist  him.  Appellant  made 


a  motion,  and  said  "Help!"  or  something  like 
that  Witness  says  he  was  a  little  deaf,  and 
heard  nothing  but  the  word  "Help!"  Levy 
took  witness  by  the  left  arm ;  appellant  be- 
ing on  bis  right  side,  as  he  had  been  from 
the  first  time  he  approached  him.  They  took 
witness  to  jail  and  searched  him.  They  took 
his  pocketbook  and  some  letters,  testimonials, 
and  certificates,  etc.,  and  bis  watch. 

Witness  said:  "I  think  I  said  speaking  to 
Leonard,  'You  notify  my  wife  and  children. 
The  baby  is  not  real  well.   They  are  down 
there  at  the  Union  Depot  and  my  wife  is  ex- 
pecting me  back.   I  promised  to  be  back  In 
20  minutes  from  the  time  I  left,  and  the  time 
was  almost  up  when  you  overtook  me.'  Ap- 
pellant said,  'I  will  attend  to  that  all  right' 
and  Levy  said,  'Hadn't  we  better  get  the  jus- 
tice of  the  peace  down  here  and  have  this 
fellow's  trial  and  let  him  submit  to-night?' 
Appellant  said,  'No;  he  is  probably  in  bed, 
and  we  will  just  put  him  in  here  and  let  him 
stay  until  morning.'"    Appellant  and  Levy 
searched  the  witness  and  took  his  money. 
While  appellant  was  searching  the  witness, 
these  remarks  and  the  conversation  occurred. 
Witness  had  |3.60  In  a  little  purse  in  his 
right-hand  pants  pocket.  He  had  $155  in  his 
left  pants  pocket.   He  says  he  had  his  hand 
on  his  wallet  when  appellant  arrested  him, 
and  that  he  kept  it  there  until  appellant  made 
him  withdraw  his  hand.    Appellant  asked, 
"What  have  you  got  there?"    Witness  said, 
"That  is  my  other  money."  Witness  said  he 
informed  appellant  that  he  had  some  more 
money  when  he  was  searching  him.  The 
searching  occurred  at  the  jail  door  in  the 
presence  of  Levy.  Levy  took  the  money  and 
poured  it  out  of  the  little  purse  and  counted 
it,  same  amounting,  as  he  thought  to  $3.50, 
and  witness  said,  'There  is  only  $3.50  there," 
and  he  said,  "No;  there  is  $3.80,"  and  turn- 
ed back  a  half  dollar  and  there  was  a  dime 
under  it  which  had  not  been  seen  by  wit- 
ness.   The  left-hand  pants  pocket  was  the 
last  pocket  he  searched  and  in  it  was  the 
little  wallet  containing  $155.  Appellant  said, 
"Take  your  hand  out,"  and  put  his  hand  in 
witness'  pocket,  and  felt  the  wallet,  and  took 
it  out,  and  said,  "That  Is  about  all."  The  last 
remark  this  witness  said  he  made  to  appel- 
lant was  he  begged  him  to  notify  his  wife 
that  he  was  there,  as  she  was  expecting  his 
return.  He  was  locked  up  in  jail.  Leonard 
took  the  $155  out  of  the  left-hand  pocket, 
which  was  In  the  drawstring  wallet  tied 
hard,  and  $3.00  in  a  little  purse,  which  he  got 
out  of  witness*  right-hand  pocket  Witness 
says  he  was  not  drunk,  and  had  only  taken 
one  glass  of  beer  at  the  place  where  he  called 
to  make  inquiry  about  his  friend,  Mr.  Ed- 
ward The  $155  was  paper  currency,  lawful 
money  of  the  United  States  of  America.  Ap- 
pellant did  not  open  the  leather  wallet  In  his 
presence,  and  never  took  the  money  out  and 
counted  it,  but  saw  it  was  a  package  of  some 
description,  and  put  it  in  his  pocket  This 
occurred  about  &  o'clock  p.  m.,  and  after  the 
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Iron  Mountain  train  came  In.  Witness  says 
he  bad  gotten  off  at  the  Cotton  Belt  Depot 
and  transferred  to  the  Union  Depot,  so  that 
they  would  be  ready  to  go  to  Bagwell.  Wit- 
ness had  made  some  Inquiries  of  hack  driv- 
ers around  the  Union  Depot  with  a  view  of 
ascertaining  where  he  could  get  some  cheap, 
reputable  place  to  stay  all  night,  and  they 
had  told  him  about  a  place  or  two,  and  when 
appellant  called,  witness  thought  he  was  go- 
ing to  show  him  a  place  where  he  could  stay. 
Upon  arriving  at  the  jail,  Levy  stood  at  the 
door  and  appellant  in  front  of  witness,  and 
searched  him,  and  took  the  property.  Some 
two  or  three  hours  after  the  arrest  appel- 
lant returned  to  the  jail  with  a  man  whom 
witness  had  never  seen  before,  and  appellant 
told  witness  that  this  man  would  pay  his 
fine  If  he  would  submit,  and  that  he  could 
then  go  back  to  his  wife  and  children.  This 
the  witness  refused,  Inasmuch  as  he  had 
done  nothing  subjecting  him  to  a  fine,  but 
requested  that  appellant  should  let  him  go 
and  return  hint  his  money,  for  which  he 
would  express  thanks.  Appellant  then  denied 
getting  the  money,  except  the  $8.60.  Witness 
spent  the  night  in  jail,  and  the  next  morning 
was  taken  before  the  justice  of  the  peace  on 
charge  of  drunkenness.  The  charge  was  dis- 
missed, whereupon  he  asked  for  the  return 
of  his  $155,  and  appellant  denied  taking  It, 
and  returned  the  other  things,  except  the 
$155. 

Witness'  wife  corroborates  him  as  to  the 
amount  of  money  and  some  of  the  other  mat- 
ters In  regard  to  his  leaving  depot  In  search 
of  his  friend,  eta,  and  said  she  did  not  see 
her  hnsband  any  more  until  the  next  morning 
after  his  leaving  the  depot  She  saw  appel- 
lant that  night,  however.  Be  came  to  the 
depot,  where  she  and  her  children  were, 
about  two  hours  after  her  husband  left,  and 
Informed  her  that  he  had  her  husband  locked 
up  In  jail  for  being  drunk.  She  says  her 
husband  had  not  taken  anything  to  drink  up 
to  the  time  he  left  her,  and  was  not  under  the 
Influence  of  liquor  at  the  time  he  left  her. 
Appellant  Informed  her  that  he  had  $4  that 
be  had  gotten  off  of  her  husband.  She  did 
not  ask  him  about  the  money.  He  Informed 
her  that  If  she  desired  to  go  to  a  hotel  he 
would  take  her.  She  replied  that  she  had 
so  money  to  go  to  a  hotel,  and  appellant  re- 
plied that  he  had  $4  that  he  got  off  her  hus- 
band, and  she  said,  "Is  that  all  the  money 
you  got  off  of  him?"  He  said,  "Tea."  .  She 
said,  "He  had  more  money  than  that  on  him." 
He  said,  "He  didn't  have  any  more  when  I 
got  hold  of  him,"  and  told  her  that  her  hus- 
band was  drunk.  She  asked  him  what  he 
locked  him  up  for,  and  appellant  said  be- 
cause be  was  drunk,  and  she  said,  "It  is  not 
my  husband,  for  be  don't  drink."  Appellant 
said  he  was  drunk,  and  witness  said,  "How 
came  you  to  know  I  was  here?"  and  he  re- 
plied that  her  husband  told  bfm,  and  sbe 
said,  "How  could  he  tell  you,  and  him 


drunk?"  Sbe  said,  "The  other  man  that  Was 
with  him  said  that  he  was  so  drunk  when  he 
was  arrested  that  be  could  tell  nothing.  Ap- 
pellant asked  her,  "Are  you  going  to  a  hotel?" 
She  said,  "No,  sir;  I  am  not."  Appellant 
said,  "You  can  stay  here  then."  He  talked 
rather  Independently  to  witness.  She  said 
that  she  Informed  appellant  that  her  husband 
had  a  kind  of  stagger,  and  appellant  laughed, 
and  witness  said,  "The  doctor  said  that  It  is 
his  balancing  power  that  he  cannot  control." 
Appellant  kind  of  laughed,  and  told  her  it 
was  her  husband  he  had  locked  up.  Witness 
said  she  did  not  believe  it,  and  appellant  took 
out  of  his  pocket  a  letter  or  two,  and  asked 
witness  If  she  knew  that  letter,  and  she  said 
she  did ;  that  her  husband  had  had  the  let- 
ter In  his  pocket  when  he  went  off.  It  was  a 
letter  that  her  husband  had  received  from 
Blooming  Grove.  She  then  gave  a  detailed 
statement  In  regard  to  the  amount  of  money 
and  matters  of  that  sort,  showing  a  thorough 
familiarity  with  her  husband's  business  and 
the  amount  of  money  he  had,  etc  This  wit- 
ness stayed  with  her  children  at  the  Union 
Depot  during  the  night,  and  the  next  morn- 
ing a  gentleman  came  to  the  depot  and  took 
them  to  the  justice  court  Her  husband  was 
there  and  was  released.  He  demanded  his 
money,  and  appellant  claimed  that  he  only 
got  $4.06  off  of  him.  Her  husband  then  told 
Leonard  (appellant)  that  he  took  the  wallet 
containing  $155,  and  appellant  denied  It 

Levy,  the  man  with  appellant  at  the  time 
of  this  occurrence,  testified  that  Leonard 
asked  him. to  assist  in  carrying  Dickson  to 
jail ;  that  Leonard  had  Dickson  by  the  right 
wrist  and  arm',  and  he  (Levy)  took  hold  of 
him  on  his  left  side  In  the  same  manner; 
that  he  did  not  have  his  left  hand  In  his 
pocket  They  carried  him  to  jail,  and  Leon- 
ard searched  him,  and  took  from  bis  right- 
hand  pocket  a  purse  containing  $3.46  and  a 
few  other  little  things,  and  also  took  from  his 
coat  pocket  some  letters,  and  took  out  of  his 
left  pants  pocket  60  cents  in  small  change. 
As  appellant  would  take  the  things  from 
Dickson,  he  handed  them  to  witness,  accord- 
ing to  his  testimony.  He  said  he  did  not  see 
appellant  get  the  little  wallet  out  of  Dick- 
son's left-hand  pocket.  He  then  locked  Dick- 
son up  In  jail  and  went  away.  He  was  al- 
so with  Leonard  at  the  time  that  he  went  to 
the  depot.  His  testimony  Is  not  materially 
different  from  Mrs.  Dickson  at  this  point 

Appellant  testified  In  his  own  behalf  that 
he  saw  Dickson  on  the  corner  of  Maple  and 
Front  streets,  standing  on  the  edge  of  the 
sidewalk,  leaning  against  a  post.  Witness 
was  on  Broad  street,  and  he  noticed  as  he 
(Dickson)  started  away  that  he  was  stagger- 
ing, and  he  (appellant)  went  after  blm.  Dick- 
son went  due  east  towards  Cosmopolitan  Ho- 
tel. He  was  going  down  the  street,  right 
down  the  middle  of  the  street.  He  was  not 
out  of  sight  of  appellant  until  he  went  into 
John  Mayher's  saloon.  Dickson  came  out  of 
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the  saloon  about  three  steps  before  appel- 
lant reached  the  door,  staggering,  and  appel- 
lant took  hold  of  him  as  he  came  out  by  the 
right  arm.  He  says  that  Dickson  did  not 
ask  him  why  he  was  being  arrested  until  they 
reached  a  point  near  the  Jail,  and  said  very 
little  at  all.  Appellant  says  he  arrested  him, 
and  told  him  that  he  wanted  him  either  to 
get  off  the  street  or  go  to  bed,  and  said,  "I 
expect  I  had  better  carry  you  and  put  you 
to  bed."  Dickson  said,  "All  right,"  and  start- 
ed on  to  jail  with  him.  From  .the  time  ap- 
pellant put  his  hand  on  Dickson  until  they 
reached  Broad  street  he  did  not  say  anything 
to  him  about  having  any  money.  When  first 
arrested,  Dickson's  hand  was  hanging  down; 
but  he  put  it  in  his  pocket  about  half  way  be- 
tween the  Bank  saloon  and  Broad  street  He 
did  not  keep  it  there,  because  appellant  made 
him  take  it  out,  as  he  did  not  know  but  what 
Dickson  had  a  knife,  or  gun,  or  something, 
and  he  did  not  want  to  get  hurt,  and  that  was 
the  reason  he  made  him  take  it  out  On 
reaching  Broad  street  Dickson  pulled  back 
and  did  not  want  to  go.  He  still  staggered 
or  reeled.  About  15  or  20  feet  before  reach- 
ing Broad  street  he  called  for  help.  He 
called  the  witness  Levy;  he  being  the  on- 
ly one  in  sight  Levy  went  with  him,  hav- 
ing hold  of  Dickson's  left  arm  and  hand. 
Dickson  never  put  his  left  hand  back  in 
his  pocket  from  the  time  appellant  told  him 
to  take  it  out  He  says,  when  he  search- 
ed Dickson,  he  got  $3.46  out  of  the  little  purse 
from  the  right-hand  pants  pocket  and,  feel- 
ing in  the  left  pants  pocket  be  got  60  cents ; 
says  he  felt  in  there  because  he  was  search- 
ing him  all  over,  and  that  he  had  nothing 
else  in  the  left-hand  pants  pocket  He  de- 
nies getting  the  $165,  or  any  such  amount 
and  denies  that  Dickson  had  any  such  amount 
of  money  on  him.  He  says  that  $4.06  was  the 
total  amount  he  got  off  of  Dickson.  This 
money  he  gave  to  Mr.  Hargett,  the  constable, 
under  whom  he  was  working  as  deputy,  and 
Hargett  gave  It  back  to  Dickson.  He  then  re- 
lates matters  about  returning  to  the  depot 
some  time  later  on  during  the  night  and  in- 
forming Mrs.  Dickson  of  the  fact  that  her 
husband  was  In  jail,  etc. 

There  was  evidence  Introduced  through  the 
witness  Hargett  that  he  (Hargett)  had  been  a 
'peace  officer  for  many  years  in  Texarkana; 
that  when  he  arrested  a  prisoner  and  put  him 
in  jail  he  always  searched  him  and  took  ev- 
erything of  value  from  him  and  all  weapons ; 
that  this  was  a  universal  custom  among  all 
officers  at  Texarkana  and  everywhere  else; 
that  when  he  appointed  defendant  his  dep- 
uty he  instructed  him  to  do  likewise.  Ap- 
pellant also  testified  It  was  his  custom  to  do 
so,  and  that  he  always  did  it  and  that  he  had 
Veen  a  peace  officer  in  Texarkana  for  sev- 
eral years,  and  that  this  custom  was  uni- 
versal with  all  officers. 

Dunn  and  Walker,  of  the  police  force  in 
Texarkana,  and  who  had  been  peace  officers 


in  various  cities  and  counties  in  Texas,  testi- 
fied that  this  was  the  universal  custom  among 
peace  officers  everywhere.  There  is  testimony 
also  of  the  fact  that  when  appellant  was 
confined  in  jail  prior  to  this  trial,  he  escap- 
ed and  went  from  New  Boston,  the  county 
seat  to  Texarkana.  The  officers  of  Texar- 
kana, being  informed  of  his  escape,  went  to 
and  searched  his  house.  After  searching 
about  various  rooms,  they  finally  in  one  of 
the  rooms  discovered  a  wardrobe.  It  being 
dark,  they  could  not  see  in  the  wardrobe,  and 
one  of  the  officers  placed  his  hand  inside  and 
felt  Leonard,  and  called  him  out  and  rear- 
rested him.  This  Is  a  sufficient  statement  of 
the  evidence  to  review  the  questions  suggest- 
ed for  reversal. 

1.  It  is  contended  that  the  evidence  In  re- 
gard to  the  escape  was  inadmissible,  and  to 
support  this  objection  a  bill  of  exceptions  was 
reserved.  During  the  particular  part  of  this 
testimony  to  which  exception  was  reserved 
was  the  following  language  of  the  witness: 
"I  was  holding  him  because  he  had  been  con- 
victed." The  basis  of  this  objection  seems  to 
be  that  it  was  an  allusion  to  bis  former  con- 
viction.  The  court  signs  this  bill  with  the 
qualification  that  "this  answer  of  the  witness 
was  wholly  unexpected  by  the  district  attor- 
ney or  any  one  else.    We  all  expected  the 
witness  to  answer  that  he  was  holding  the 
defendant  on  this  charge,  and  none  other, 
when  he  escaped."  Objection  was  also  urg- 
ed in  this  same  connection  to  what  the  wit- 
ness Hargett  testified  in  regard  to  the  assist- 
ance he  rendered  in  the  recapture  of  defend- 
ant, and  what  was  done  and  said  at  the  time 
of  the  recapture.    Hargett  testified  that  he 
learned,  early  on  the  morning  of  February  2, 
1908,  that  Leonard  bad  escaped  from  jail, 
and  he  went  to  his  house  to  look  for  him ; 
that  in  company  with  Peters,  who  is  now 
dead,  and  who  at  the  time  was  deputy  sher- 
iff, he  went  to  Leonard's  home;  that  he 
went  to  the  front  door,  and  Mr.  Peters  went 
to  the  back  door;  that  he  knocked  at  the 
door,  and  Mrs.  Leonard,  wife  of  defendant, 
opened  the  door.    In  the  hall  he  noticed  a 
suit  case,  but  did  not  know  what  was  in  it 
He  went  in  the  front  room,  and  found  no  one 
there;  went  in  the  next  room,  and  did  not 
discover  Leonard',  went  in  the  third  room, 
and  In  this  room  was  a  closet   He  went  to 
the  closet,  and  on  feeling  on  the  inside  he  dis- 
covered Leonard  partly  dressed.'  Leonard 
waa  hid  In  the  closet.   Witness  told  him  to 
come  on  out  which  he  did,  and  laughllngly 
said,  "If  you  had  waited  an  hour  or  two,  you 
would  have  found  me  down  on  Broad  street," 
which  is  the  principal  business  street  of  Tex- 
arkana.  It  will  be  further  noted,  In  regard 
to  the  statement  that  he  was  "holding  Leon- 
ard because'  he  had  been  convicted,"  that 
same  was  withdrawn  by  the  court  from  the 
consideration  of  the  jury  and'  they  Were  In- 
structed to  disregard  it  We  deem  it  unnec- 
essary, as  the. matter  is  presented,  to  discuss 
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It  It  Is  not  of  sufficient  Importance  to  re- 
quire a  reversal  of  the  judgment 

2.  The  court  charged  the  Jury,  among 
other  things,  that  If  they  should  find  from  the 
evidence  that  appellant  took  $155  In  current 
money  of  the  United  States  of  America,  eta, 
and  that  said  money  had  come  In  possession 
of  and  under  the  care  of  said  defendant  un- 
der a  bailment  to  the  effect  as  follows: 
'That  said  defendant  herein  had  arrested 
said  L.  F.  Dickson  and  had  him  In  his  cus- 
tody, charged  with  the  violation  of  a  penal 
law  of  the  state  of  Texas,  and  took  said  L. 
F.  Dickson  to  a  jail,  and  put  him  therein, 
and  locked  him  up,  and  then  and  there  took 
from  the  possession  of  said  DlckBon  and  into 
the  possession  of  himself,  the  said  defendant 
the  said  sum  of  $155  in  money,  and  that  said 
defendant  was  acting  at  the  time  as  deputy 
constable  of  precinct  No.  1  of  Bowie  coun- 
ty, Tex.,  and  that  defendant  had  said  money 
In  his  possession  as  above  set  forth,  and  aft- 
er getting  such  possession  of  said  money  in 
the  above  manner,  on  the  6th  day  of  Novem- 
ber, 1907,  without  the  consent  of  said  I*.  F. 
Dickson,  fraudulently  converted  the  same  to 
his,  the  said  defendant's  own  use  and  bene- 
fit with  the  Intent  to  defraud  said  L.  F. 
Dickson  of  the  value  of  said  money,  then 
you  will  find  the  defendant  guilty."  Exception 
was  reserved  to  this  charge,  and  In  this  con- 
nection special  charge  asked,  in  substance,  as 
follows:  "Gentlemen  of  the  jury,  you  are 
charged  that  the  state  having  alleged  in  this 
case  the  offense  of  theft  by  bailee,  it  de- 
volves upon  the  state  to  prove  such  an  of- 
fense by  the  evidence  to  your  satisfaction  be- 
yond a  reasonable  doubt  By  'bailment*  is 
meant  the  voluntary  delivering  of  property  by 
one  person  into  the  care  and  custody  of  an- 
other person,  upon  a  contract,  express  or  Im- 
plied, upon  the  part  of  such  other  person  to 
return  it  Therefore,  If  you  believe  from  the 
evidence,  or  have  a  reasonable  doubt  as  to 
such  fact  that  the  defendant  without  the 
consent  or  under  such  circumstances,  as 
duress  or  arrest  as  justified  the  prosecuting 
witness,  L.  F.  Dickson,  in  thinking  that  a 
refusal  or  resistance  would  be  useless,  took 
from  the  possession  of  him,  the  said  L.  F. 
Dickson,  $155,  or  any  sum  over  $50,  then  you 
will  return  a  verdict  of  not  guilty.  In  other 
words,  In  order  to  find  a  verdict  of  guilty 
under  the  offense  charged,  you  must  believe 
beyond  a  reasonable  doubt  that  the  prose- 
cuting witness,  L.  F.  Dickson,  voluntarily 
delivered  to  the  defendant  uninfluenced  by 
fear,  duress,  or  arrest,  a  sum  exceeding  $50, 
upon  a  contract  express  or  Implied,  on  the 
part  of  him,  the  said  W.  M.  'Leonard,  to 
return  the  same."  This  charge  was  refused. 

It  Is  urgently  Insisted  the  property  was 
taken  by  such  amount  of  force  as  brings  It 
within  the  term  of  robbery  and  within  the 
authority  of  Tones  v.  State,  48  Tex.  Cr.  R. 
383,  68  8.  W.  217,  1  L  EL  A.  (N.  S.)  1024,  122 


Am.  St  Rep.  759;  and,  second,  that  under 
no  aspect  of  the  case  do  the  facts  show  a 
bailment  and  that  the  evidence  nowhere 
brings  the  appellant  within  the  purview  of 
the  statute  which  denounces  the  punishment 
for  conversion  as  bailee.  We  are  of  opinion 
that  the  evidence  Is  not  sufficient  to  show 
robbery,  and  the  facts  do  not  bring  It  within 
the  rule  laid  down  In  the  Tones  Case,  supra. 
An  inspection  of  the  two  cases,  we  think, 
demonstrates  this,  without  going  Into  a  dis- 
cussion of  the  facts  In  this  respect  It  Is  the 
universal  rule  that  a  bailment  may  be  con- 
stituted either  by  express  or  implied  con- 
tract and  It  is  equally  a  universal  rule  that 
a  bailment  may  arise  from  quasi  or  construct- 
ive contracts.  See  Cyc  vol.  9,  p.  243.  This 
language  Is  found  In  the  last-cited  authority: 
'The  term  'Implied  contract'  has  also  been 
applied  to  a  class  of  obligations  which  are 
Imposed  or  created  by  law,  without  regard  to 
the  assent  of  the  party  bound,  on  the  ground 
that  they  are  dictated  by  reason  and  Jus- 
tice, and  which  are  allowed  to  be  enforced 
by  an  action  ex  contractu.  These  obliga- 
tions, however,  are  not  contract  obligations 
at  all,  in  the  true  sense,  for  there  is  no  agree- 
ment; but  they  are  clothed  with  the  sem- 
blance of  contract  for  the  purpose  of  the  rem- 
edy. They  are  described  by  the  term  'quasi' 
or  'constructive'  contracts."  A  great  num- 
ber of  authorities  are  cited  In  the  notes  to 
the  above  quotation  in  support  of  the  doc- 
trine, and  we  think  the  proposition  Is  cor- 
rect There  Is  another  rule,  equally  well  rec- 
ognized, as  follows:  "An  action  for  money 
had  and  received  will  He  where  one  has  ob- 
tained money  from  another  by  oppression, 
Imposition,  extortion,  or  deceit;  and  the  law 
implies  a  promise  from  such  person  to  re- 
turn It  to  the  lawful  owner,  whose  title  to  it 
cannot  be  annulled  by  the  fraudulent  or  un- 
just dispossession."  See  Cyc.  vol.  27,  p.  863. 
In  support  of  this  many  cases  are  cited  in 
the  footnotes,  too  numerous  to  be  collated  in 
this  opinion.  It  is  again  said,  in  the  same 
volume,  at  page  866:  "Money  paid  under 
protest  may  be  recovered  back  in  an  action 
for  money  had  and  received,  and  this  form 
of  action  lies  for  the  recovery  of  money  ob- 
tained through  fraud,  duress,  extortion,  Im- 
position, or  any  other  taking  of  an  undue  ad- 
vantage of  plaintiff's  situation." 

It  may  be,  we  think,  safely  asserted  as  a 
correct  rule  that  where  money  has  been  ob- 
tained from  another,  even  where  it  has  been 
done  through  fraud,  misrepresentation,  de- 
celt,  etc.,  that  there  is  a  bailment  This,  as 
stated,  arises  from  the  reason  and  justice 
of  the  matter.  Three  propositions  may  arise: 
(1)  Where  force  is  used,  as  in  the  Tones  Case, 
supra,  there  could  be  a  case  of  robbery.  (2) 
Where  the  goods  were  taken  fraudulently, 
or  with  a  fraudulent  purpose,  without  the 
necessary  force  to  constitute  robbery,  with  a 
fraudulent  intent  at  the  time  that  it  is  tak- 
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en,  It  would  be  ordinary  theft  (3)  If  right- 
fully taken,  or  what  the  taker  believed  to  be 
rightful,  or  taken  without  the  then  purpose 
of  fraudulently  appropriating  the  property  to 
his  own  use,  and  subsequently  the  taker  does 
■xmcelve  the  fraudulent  intent,  and  does  then 
appropriate  it,  It  would  he  theft  by  conver- 
sion. Under  the  facts  of  this  case  the  first 
proposition — that  1s,  robbery— we  think  is 
not  suggested.  The  facts  in  the  case  might 
constitute  ordinary  theft;  but  no  question 
Is  raised  in  regard  to  that  matter.  No  charg- 
es were  asked,  and  no  point  made  in  the 
court  below,  and,  therefore,  under  article 
728,  Code  Cr.  Proc.  1895,  that  question  will 
not  be  discussed.  If  appellant  had  the  fraud- 
ulent design,  at  the  time  be  took  the  money 
from  the  prisoner's  pocket,  to  then  appropri- 
ate it,  it  might  be,  and  doubtless  would  be, 
ordinary  theft;  but  the  facts,  we  think,  are 
ample  to  show  a  conversion  or  theft  by  bail- 
ment 

Appellant  took  the  money,  under  the 
state's  evidence,  and  converted  it  to  his  own 
use.  His  testimony  is  uncontradicted,  and 
from  several  peace  officers,  to  the  effect  that 
it  is  the  universal  custom,  upon  arresting 
prisoners  and  placing  them  In  jail,  to  search 
them  and  take  from  them  even  valuable 
things  that  tbey  might  have  about  their  per- 
son, and,  whether  this  be  legal  or  not,  It  Is  un- 
necessary here  to  discuss;  but  it  suggests 
the  question  as  to  whether  or  not,  under 
those  circumstances,  there  was  a  fraudulent 
intent  at  the  time  of  taking  the  prisoner's 
effects.  If  the  officer,  in  taking  the  prop- 
erty, had  no  fraudulent  intent  at  the  time,  it 
would  not  be  ordinary  theft;  for  there 
would  be  wanting  at  the  time  a  fraudulent 
intent  but,  If  there  was  wanting  a  fraudu- 
lent Intent  at  that  time,  then  it  would  not  be 
ordinary  theft  If,  however,  at  the  time  the 
property  was  taken  under  those  circumstan- 
ces, there  was  no  fraudulent  design,  but  aft- 
er securing  possession  of  the  property  a 
fraudulent  Intent  was  formed  and  a  conver- 
sion had,  it  would  be  sufficient  to  constitute 
the  taker  guilty  under  the  statute  of  conver- 
sion under  bailment.  We  are  not  here  dis- 
cussing any  of  that  character  of  cases  where 
the  law  Imposes  an  obligation  upon  an  of- 
ficer to  receive  money  and  he  subsequently 
converts  It ;  for  we  have  statutes  which  con- 
trol that  character  of  case. 

We  are  of  opinion  that  under  the  facts  of 
the  case,  the  evidence  is  sufficient  to  justify 
the  court's  charge,  and  that  it  is  correct; 
and,  so  believing,  we  are  further  of  opinion 
that  the  court  did  not  err  in  refusing  the 
requested  instructions.  The  matter  was  suf- 
ficiently presented  by  the  court's  charge. 

Finding  no  reversible  error  In  the  record, 
the  judgment  is  affirmed. 

BROOKS,  J.,  absent. 


SMITH  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  20, 

Rape  (i  59*)— Instructions— Evidence— Lim- 
itation. 

Where,  In  a  prosecution  for  rape,  the  com- 
plainant's evidence  indicated  that  her  resistance 
might  have  been  feigned  and  had  not  extended 
to  the  carnal  act  itself,  an  instruction  limiting 
the  jury's  consideration  of  certain  picture  post- 
al cards  which  passed  between  the  parties,  show- 
ing men  and  women  in  more  or  less  loving  at- 
titudes toward  each  other,  and  a  letter  written 
by  complainant  to  defendant,  making  an  ap- 
pointment for  a  meeting  on  the  occasion  of  the 
assault,  to  the  issue  of  consent  and  withdraw- 
ing their  right  to  consider  them  on  the  question 
of  force,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec. 
Dig.  g  59.»] 

Appeal  from  District  Court  Leon  Coun- 
ty; S.  W.  Dean,  Judge. 

Wiley  Smith  was  convicted  of  rape,  and  be 
appeals.   Reversed  and  remanded. 

W.  S.  Poston,  Wm.  Watson,  and  Kenley 
&  Minton,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  3.  Appellant  was  convicted 
of  the  crime  of  rape,  alleged  to  have  been 
committed  upon  the  person  of  Mamie  Edg- 
ley;  his  punishment  being  assessed  at  five 
years'  confinement  in  the  penitentiary.  The 
record  Is  quite  voluminous,  and  the  evidence 
is  gone  into  in  unnecessary  detail  in  the  • 
statement  of  facts.  Some  of  the  questions 
we  do  not  deem  of  sufficient  importance  to 
discuss,  and  some  of  them  are  unnecessary 
to  be  mentioned,  as  they  will  not  occur  upon 
another  trial. 

1.  Several  bills  of  exception  were  reserv- 
ed to  the  conduct  of  the  prosecuting  attor- 
neys, in  which  It  is  contended  that  they  were 
discourteous  to  opposing  counsel  to  such  an 
extent  that  it  operated  Injuriously  to  their 
client's  Interest  during  the  trial.  The  quali- 
fication to  these  bills  of  exception  by  the 
court  to  a  large  extent  modifies  and  mini- 
mizes the  contention  of  appellant  Without 
passing  upon  these  matters,  we  would  sug- 
gest and  say  that  in  the  trial  of  cases  the 
court  should  promptly  suppress  any  conduct 
of  the  sort  mentioned  in  the  record,  and  use 
the  authority  of  the  court  sufficiently  to  pre- 
vent such  occurrences.  We  are  not  under- 
taking here  to  review  these  matters.  The 
court  does  not  place  all  the  blame  upon 
counsel  for  prosecution.  Be  that  as  it  may, 
these  matters  should  not  occur  during  the 
trial  of  cases,  and,  when  begun,  should  be 
promptly  suppressed,  to  the  end  that  cases 
may  be  tried  In  an  orderly  manner,  without 
getting  Into  the  record  and  before  the  jury 
extraneous  matters  of  this  character. 

2.  Appellant  reserved  a  bill  of  exceptions 
to  the  court's  refusal  to  permit  him  to  read 
a  lengthy  statement  of  facts  from  a  case  re- 
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ported  In  44  Southwestern  Reporter.  We 
are  of  opinion,  as  the  bin  shows  this  matter, 
this  was  not  error.  In  fact,  we  are  of  opin- 
ion the  court  ruled  correctly.  Even  where 
it  Is  a  question  of  reading  law  to  the  jury, 
it  Is  a  matter  largely  In  the  discretion  of 
the  trial  Judge.  In  this  patlcular  bill  It  Is 
contended  that  the  court  erred  in  not  permit- 
ting counsel  to  read  voluminous  facts  from 
a  reported  case. 

3.  There  was  some  question  about  the  fair- 
ness and  impartiality  of  a  juror  who  tried 
the  case,  and  evidence  Introduced  pro  and 
con  as  to  whether  he  was  an  Impartial  ju- 
ror or  not  This  will  not  occur  upon  another 
trial,  and  we  will,  therefore,  not  discuss  the 
■matter. 

4.  Appellant  sought  to  Introduce  In  evidence 
the  fact  that  some  of  the  relations  of  the 
prosecutrix  had  been  guilty  of  seduction  In 
years  gone  by.  This  was  offered  for  the  pur- 
pose of  showing  that  she  associated  with 
people  whose  ideas  of  virtue  were  rather 
loose  and  at  a  low  ebb.  As  this  matter  Is 
presented,  we  are  of  opinion  that  this  evi- 
dence was  not  admissible  and  that  It  Is  not 
of  sufficient  Importance  to  require  a  reversal. 
It  was  rather  too  remote  In  time. 

5.  Among  other  things,  the  court  gave  the 
following  charge:  "And  in  this  connection 
you  are  further  Instructed  that  the  postal 
cards  and  letters  in  evidence  are  to  be  con- 
sidered by  the  jury  only  in  passing  upon 
the  credibility  of  the  witness  Mamie  Edgley, 
and  upon  the  probability  or  improbability 
of  consent  by  her,  and  are  not  to  be  consid- 
ered by  the  jury  as  In  any  manner  affecting 
the  question  of  force,  and  will  not  be  consid- 
ered by  you  for  any  other  purpose  than  these 
named."  Several  objections  are  urged  to  this 
charge.  We  think  they  are  well  taken.  The 
question  of  consent  In  the  case  was  one  of 
most  serious  import,  and  about  which  much 
evidence  was  introduced.  It  may  be  neces- 
sary to  state  some  of  the  evidence  in  order 
to  elucidate  this  question.  Tbere  are  quite 
a  number  of  letters  and  postal  cards  in  the 
record,  the  originals  of  which  accompany 
the  record  by  order  of  the  court.  These 
postal  cards  on  one  side  have  the  pictures  of 
men  and  women  in  a  more  or  less  loving  at- 
titude towards  each  other  stamped  or  print- 
ed upon  them.  None  of  them,  however,  reach 
the  point  of  indecency.  The  nearest  approach 
to  this  among  those  with  pictures  upon  them, 
is  one  showing  a  sailor  kissing  bis  sweet- 
heart. Among  the  letters,  however,  is  found 
the  following: 

"Trinity,  Texas,  August  7—08. 
"My  Dear  Mr.  Smith :  No  doubt  you  will 
be  very  much  surprised  to  get  this  from  me, 
as  we  have  had  such  a  short  acquaintance 
XT.  But  this  is  alright  with  you,  Is  It  not? 
8ay  —  "Kid*  —  the  meeting  is  still  going  on, 
and  I  haven't  missed  a  service,  and  don't  want 
to  miss.  I  think  I  will  join  tonight,  and 
I  am  sorry,  as  I  have  an  engagement  with 
you  tomorrow  night   I  tell  you  what  I  will 


go  to  church  and  you  be  there,  too,  and  we'll 
set  together,  and  If  you  want  to,  you  may 
bring  me  back  out  here  after  church.  I 
would  enjoy  the  ride  ever  so  much  with  you 
'0*.  'Kid',  have  you  noticed  these  pretty 
moonlight  nights  we  are  having  now?  And 
say,  you  know  you  love  to  ride  In  the  moon- 
light with  a  pretty  little  girlie  like  'me.'  Ha, 
Ha.  But  I  know  one  boy  that  says  he 
doesn't  like  moonlight  nights.  He  prefers 
dark  ones.  Well  I  must  stop  and  dress  for 
church.  You  be  sure  and  go  tomorrow  night 
Yours  If  you  desire,  Mamie  E." 

In  response  to  this  invitation  appellant 
went  to  Trinity  on  the  evening  of  the  8th  of 
August  and  after  church  was  over  met 
prosecutrix  in  the  house  where  the  services 
were  held  and  took  her  to  his  buggy  with 
a  view  of  driving  her  to  her  uncle's  home 
about  two  miles  from  the  town  of  Trinity. 
The  prosecutrix  testifies  that  he  drove  out 
of  town,  and  on  and  down  the  street  until 
In  front  of  Earl  Cochran's  house,  a  little 
ways  from  the  church.  He  there  put  his 
arm  around  her,  and  she  took  his  arm  away 
and  told  him  to  take  It  away,  which  he  did 
aud  they  drove  on.  She  states  that  she  was 
willing  to  forgive  him  for  that  act,  and  they 
started  toward  home.  Just  before  reaching 
Mr.  Bell's  house  he  hugged  and  kissed  her 
again.  This  was  a  short  ways  from  Mr. 
Bell's  residence.  She  says  her  uncle  was 
behind  them  going  home  that  night;  that  It 
offended  her  when  appellant  hugged  and 
kissed  her;  that  she  was  sure  It  did;  that 
she  knew  her  uncle  was  behind  them,  be- 
cause they  left  him  back  there.  "I  bad  not 
seen  him  pass  us.  There  was  not  any  oth- 
er road  for  him  to  go.  I  knew  that  It  was 
not  but  a  little  piece  from  Mr.  Bell's.  That 
was  not  the  first  time  I  had  ever  been  kiss- 
ed by  a  boy.  At  first  it  shocked  me.  It 
shocked  me  when  he  kissed  me.  It  was  un- 
expected. He  hugged  me  and  kissed  me.  I 
told  him  to  quit  He  quit  I  took  the  lines 
and  drove  after  that  He  told  me  that  he 
was  going  to  smoke.  I  don't  remember 
whether  he  asked  me  if  I  objected  or  not 
He  lit  a  cigarette.  I  was  driving.  He  drop- 
ped his  tobacco  and  got  out  after  it  He 
picked  it  up.  I  waited  for  him,  and  I  had 
the  lines  and  waited  for  him.  He  got  back 
In  the  buggy  and  went  on.  We  did  not  have 
a  lovable  conversation.  I  enjoyed  It  from 
then  on  until  we  got  to  the  forks  of  the 
road.  This  boy  never  was  out  there  before 
In  his  life.  He  told  me  when  we  got  In  the 
buggy  that  I  would  have  to  show  him  the 
way.  When  we  got  to  the  forks  of  the  road, 
I  told  him  that  there  was  the  turn  in  the 
road,  and  he  took  off  this  way  from  there, 
and  said  that  he  would  turn  around  when 
he  got  ready.  He  did  not  take  the  lines 
away  from  me  by  force,  but  he  took  them. 
He  got  me  off  down  there  and  turned  around 
and  stopped  (meaning  horses  and  buggy), 
and  then  he  tried  to  have  some  familiarity 
with  my  person.   I  knocked  his  hat  out  of 
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the  buggy.  He  went  after  It  He  did  not 
get  out  of  the  buggy  after  his  hat;  but  he 
stepped  down  between  the  wheels  and  got 
It,  and  that  is  the  reason  that  I  didn't  whip 
these  horses  and  come  home  myself.  I  did 
not  have  the  lines.  They  were  wrapped 
around  the  whtpstock.  The  reason  that  I 
did  not  grab  those  lines  and  hike  out  is  be- 
cause I  couldn't  I  was  prostrated  then. 
When  he  got  out  to  get  his  hat  and  threw 
the  lines  over  the  whlpstock,  I  could  not 
whip  the  horses  and  run  over  him.  I  can't 
drive  a  horse,  and  I  couldn't  run  over  him, 
and  you  know  it  The  reason  I  could  not 
is  because  I  couldn't  I  was  not  afraid  of 
turning  the  buggy  over.  I  drove  around  the 
bad  place  in  the  road.  Still  I  could  not  take 
the  lines  while  he  was  out  of  the  buggy  and 
drive  off  and  leave  him.  I  asked  him  to 
take  me  home.  He  said,  'All  right'  and  got 
mad  at  me.  He  got  mad  at  me,  and  cursed 
like  a  sailor.  He  cursed  me  and  said,  'God 
damn  you,  I  will  take  you  home.'  We  start- 
ed off  from  there  and  went  toward  Mr. 
Standley's.  I  told  him  that  was  not  the 
right  way.  I  told  him  to  let  me  put  him 
in  the  right  road,  and  he  said,  'All  right' 
and  he  came  back  the  way  I  told  him  to 
come.  He  come  back  by  the  curve,  and 
then  he  insulted  me  again.  He  stopped  the 
buggy.  He  did  not  get  out  He  got  down 
in  the  foot  of  the  buggy  at  my  knees.  He 
put  his  hand  on  my  legs.  I  did  not  scratch 
him  up  like  a  hyena  had  been  hold  of  him.  I 
was  not  awful  particular  not  to  scratch  him. 
I  did  not  have  on  my  gloves.  It  was  night 
I  did  not  knock  his  hat  off  during  that  fight- 
ing. His  pistol  was  laying  on  the  seat  at 
that  time.  I  saw  the  pistol  when  his  hat 
fell  off.  He  had  it  in  his  pocket  and  it 
fell  out  The  reason  I  did  not  pick  up  his 
pistol,  when  it  was  on  the  buggy  seat,  and 
tell  him  to  stand  off  or  I  would  blow  his 
brains  out  is  because  I  could  not  get  to  it.  It 
was  on  the  seat  by  him.  I  was  on  the  seat 
too.  The  pistol  was  lying  there;  but  he  was 
laying  In  my  lap,  and  I  could  not  get  the 
pistol.  I  was  paralyzed  and  prostrate.  He 
lay  in  my  lap,  and  Insulted  me,  with  that 
pistol  laying  on  the  buggy  seat.  I  could  not 
pick  it  up  and  blow  his  brains  out,  or  I 
would.  I  did  not  know  that  I  could  pick 
up  the  pistol  and  run  him  off.  He  drove 
across  the  forks  of  the  road,  and  he  turned 
and  come  back.  I  told  him  to.  He  told  me, 
'By  God'  he  would  take  me  home,  and  hit 
the  horses  llckety  brlndle  and  went  sailing. 
He  run  these  horses  until  he  got  in  sight 
of.  the  bouse,  and  until  we  could  see  the 
lights  in  my  uncle's  house,  and  I  showed 
him  the  lights,  and  called  his  attention  to 
the  lights  in  my  ancle's  house.  Right  there 
and  then  he  took  me  out  and  raped  me.  We 
never  discussed  what  be  was  going  to  do  be- 
fore he  took  me  out  I  did  not  discuss  any- 
thing that  I  would  employ  and  use  to  pre- 
vent conception;  but  he  discussed  it.  He 
■aid  that  he  could  use  his  handkerchief,  or 


a  cundrum,  or  I  could  use  some  medicine. 
He  also  said  that  he  would  not  let  anything 
go  in  me.  He  said  that  he  would  pull  it  out 
and  not  let  anything  go  in  me.  I  sat  there  and 
listened  to  that  talk.  I  sat  there  in  sight  of 
the  lights  in  my  uncle's  bouse.  Following 
that  he  got  out  He  asked  me  if  I  was  go- 
ing to  get  out  He  left  the  buggy  right  in 
the  road.  He  tried  to  lift  me  out  of  the  bug- 
gy, and  he  couldn't  and  he  Jerked  me  out. 
I  seemed  so  heavy  that  he  could  not  lift 
me  out  I  was  pretty  hard  to  pull  out  be- 
cause I  was  holding  on  mighty  tight  At 
that  time  the  buggy  lines  were  wrapped 
around  the  whlpstock.  I  don't  remember 
where  it  was  that  my  glasses  fell  off  just 
prior  to  that  The  first  time  that  I  remem- 
ber of  my  glasses  getting  off  was  there  at 
the  last  stopping  place.  I  don't  remember 
anything  about  the  glasses.  I  don't  remem- 
ber anything  about  my  glasses  when  I  got 
out  of  the  buggy.  I  first  discovered  my 
glasses  before  we  got  to  the  open  place  be- 
fore we  got  to  Uncle  Will  Davis'.  I  had 
them  in  my  hand.  I  don't  know  whether 
I  had  them  holding  them  during  that  time  or 
not  He  came  to  the 'buggy  and  pulled  me 
out,  and  I  was  pretty  hard  to  pull  out  His 
coat  come  off  all  right  when  he  went  to  pull 
it  off,  and  I  don't  know  how  it  got  loose.  I 
was  trying  to  get  away  all  that  time.  He 
took  his  coat  off,  and  laid  it  down,  and  kick- 
ed it  with  bis  foot  and  then  he  downed 
me  on  it.  I  was  trying  to  get  away  all  the 
time.  He  is  a  little  man,  but  is  larger  than 
I  am.  After  we  got  out  down  there,  he  put 
his  coat  down,  and  put  me  down  on  it  and 
got  on  me.  He  put  one  elbow  on  my  breast 
and  one  knee  shoved  my  legs  apart  His 
hands  were  down  there  somewhere;  just 
one  hand.  With  the  other  hand,  he  had  his 
elbow  on  my  shoulder.  When  I  holloed,  he 
put  one  of  his  hands  over  my  mouth.  It 
sounded  like  I  holloed  as  loud  as  I  could. 
I  screamed  out  I  holloed,  and  he  put  his 
hand  over  my  mouth,  and  told  me  to  hush. 
I  did  not  lay  as  still  as  a  mouse.  I  did  not 
hollo  but  one  time;  but  I  was  struggling  to 
get  up.  I  lay  down  there.  He  got  on  me. 
After  he  got  on  me,  he  did  not  tell  me  that 
he  could  not  do  anything.  He  kept  on  try- 
ing. He  tried  to  tear  me  open  with  his  fin- 
gers, after  he  saw  he  could  not  do  anything. 
I  felt  his  fingers  In  me.  He  got  up  after  he 
got  through  there,  and  walked  off  a  few 
steps  away  from  there.  He  left  me  between 
him  and  the  buggy.  I  did  not  lay  there.  I 
don't  know  whether  he  rolled  a  cigarette  out 
there  or  not  He  did  not  come  back  there 
smoking.  He  throwed  me  down  there  again. 
He  got  back  down  there,  and  went  through 
the  same  performance  again.  He  had  his 
hands  on  me  again.  The  reason  I  did  not 
hollo  again  is  because  I  was  not  able  to. 
I  was  laying  there,  and  him  on  me,  with 
bis  hands  around  me  that  way.  t  do  not 
know  whether  or  not  that  while  we  were 
there,  I  stopped  and  said,  'Listen,  I  think  I 
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hear  somebody  coming.'  I  said  that  to  scare 
him,  and  thought  maybe  that  be  would  get 
op.  He  said,  'Lay  back  down;  that  is  just 
my  heart  beating.'  I  remember  telling  him 
that  I  beard  somebody  coming,  and  said  1 
did  hear  something.  I  heard  some  noise, 
and  I  supposed  that  it  was  somebody  com- 
ing. If  I  swore  that  on  the  other  trial,  it 
was  the  truth.  It  is  the  troth  now.  I 
told  him  that  I  thought  that  I  beard  some- 
body coming.  I  honestly  believed  at  the 
time  that  I  did  bear  somebody  coming.  He 
told  me  that  It  was  bis  heart  beating.  When 
I  got  op,  be  did  not  help  me  in  the  buggy. 
He  Just  stood  there.  I  got  up,  and  he  put 
on  his  coat.  He  fixed  up  his  clothes,  and 
fastened  up  bis  pants  and  suspenders,  and 
got  in  the  buggy.  I  was  already  in  the  bug- 
gy. 1  was  sitting  there  with  the  lines 
around  the  whipstock.  The  horses  were  In 
the  road  and  in  sight  of  my  uncle's  home. 
The  reason  I  did  not  hollo  "Get  up*  from 
here  (meaning  to  the  horses),  and  go  out 
from  there,  Is  because  the  defendant  was 
through  then.  When  I  got  back  in  the  bug- 
gy I  was  not  afraid  that  I  might  conceive 
from  what  he  bad  been  doing  and  get  with 
child;  but,  of  course,  I  thought  that  was 
what  would  happen,  but  that  was  not  what 
I  was  scared  about  When  I  got  back  in 
the  buggy,  I  did  not  ask  him  If  he  thought 
there  was  any  danger.  I  am  sure  about 
that  I  don't  remember  saying  it  I  don't 
remember  asking  him  If  he  reckoned  there 
was  any  danger  from  what  we  had  been 
doing.  When  I  was  sitting  in  the  buggy, 
and  he  was  fastening  bis  clothes,  he  looked 
at  me  and  said,  'Ton  are  the  smallest  made 
girl  I  ever  saw,  and  you  need  not  be  un- 
easy; you  will  never  be  caught  up  with,' 
and  I  said,  Do  you  reckon  not?*  I  don't 
remember  whether  I  told  him,  when  I  got 
back  In  the  buggy,  that  my  bracelet  was 
gone  or  not  I  told  him  one  time  that  night 
that  the  bracelet  was  gone.  *  *  *  I  did 
not  scratch  him  up  any.  The  reason  that  I 
did  not  scratch  him  up  like  a  dog  was  be- 
cause he  had  me  so  I  could  not  use  my 
hands.  I  never  did  try  to  scratch  him.  I 
said  on  the  other  trial  that  the  reason  that 
I  did  not  bite  bis  hands  was  because  1 
would  not  bite  his  old  nasty  fingers;  but 
that  was  not  the  reason.  The  reason  was 
because  I  did  not  have  any  chance  to  bite 
him.  I  said  on  the  other  trial  I  wouldn't 
bite  hie  old  dirty  fingers.  I  could  not  tear 
his  shirt  or  anything.  Every  time  he  got 
me  in  a  helpless  condition.  He  managed  to 
do  that  all  right  He  seemed  to  be  an  expert 
and  seemed  that  he  was  used  to  doing  such 
things,  and  knew  how  to  go  at  It." 

This  is  some  of  the  testimony  bearing  up- 
on the  transaction  as  detailed  by  the  pros- 
ecutrix. The  appellant  makes  out  a  case 
of  consent  and  goes  Into  the  details.  The 
letters  and  postal  cards  were  Introduced  as 
bearing  upon  the  question  of  consent  and 
explaining  the  reason  why  be  was  at  the 


church  and  took  the  girl  driving,  especially 
the  one  quoted  above.  It  Is  not  the  purpose 
of  this  opinion  to  go  Into  a  discussion  of 
this  testimony  as  to  its  sufficiency;  but  it 
is  only  mentioned,  as  before  stated,  as  hav- 
ing a  bearing  upon  the  question  of  consent 
and  force,  either  or  both.  The  quoted  charge 
singles  out  the  one  line  of  testimony,  to  wit, 
the  postal  cards  and  letters,  and  limits  the 
force  and  effect  of  this  testimony  to  the 
credibility  of  the  prosecutrix  and  the  prob- 
ability of  her  consent  and  especially  with- 
holds from  the  jury  the  right  to  consider 
this  testimony  in  relation  to  the  question  of 
force.  This  charge  cannot  be  otherwise  than 
a  direct  one  on  the  weight  of  this  testimony. 
For  this  reason  the  charge  is  erroneous. 
But  if  the  court  was  authorized  to  charge 
upon  the  weight  of  this  testimony  from  any 
standpoint  then  its  limitation  Is  clearly 
erroneous.  As  these  documents  appear  in 
the  record,  they  pertain  to  the  question  of 
consent  and  necessarily  also  to  the  ques- 
tion of  force,  as  well  as  the  credibility  of 
the  prosecutrix.  If  the  prosecutrix  gave 
ber  consent  or  her  resistance  was  feigned, 
the  facts  would  not  constitute  rape.  But 
In  reference  to  the  question  of  the  court 
withdrawing  from  the  Jury  the  right  to 
consider  this  testimony  as  applicable  to  force, 
we  are  of  opinion  that  this  was  clearly  a 
charge  upon  the  weight  of  evidence  and 
violative  of  the  law,  from  any  standpoint 
Rape  under  our  statute,  as  applied  to  this 
particular  case,  is  a  criminal  knowledge  of 
a  woman  without  her  consent  obtained  by 
force.  If  there  was  consent  then  the  force 
would  make  no  difference.  There  must  be 
a  combination  of  force  and  the  want  of  con- 
sent in  order  to  constitute  rape,  where  force 
is  the  ground  alleged.  The  appellant  might 
use  or  purpose  to  use  all  necessary  force, 
and  to  the  extent  of  overcoming  resistance 
on  the  part  of  the  female,  if  she  did  resist 
yet  It  would  not  be  rape,  if  she  consented. 
So,  in  order  to  constitute  rape  by  force,  the 
two  things  must  concur:  First  force;  sec- 
ond, want  of  consent  In  reference  to  the 
question  of  necessary  force,  the  statute  pro- 
vides (article  634,  White's  Ann.  Pen.  Code): 
"The  definition  of  'force,'  as  applicable  to 
assault  and  battery,  applies  also  to  the  crime 
of  rape,  and  It  must  have  been  such  as 
might  reasonably  be  supposed  sufficient  to 
overcome  resistance,  taking  Into  considera- 
tion the  relative  strength  of  the  parties,  and 
other  circumstances  of  the  case."  Under 
this  article  of  the  Code  it  has  been  held, 
without  interruption,  that  the  force  requir- 
ed is  such  as  might  be  reasonably  supposed 
sufficient  to  overcome  resistance,  taking  in- 
to consideration  the  relative  strength  of  the 
parties,  and  other  circumstances  of  the  case. 
See  White's  Ann.  Pen.  Code,  {  1103,  for  col- 
lation of  authorities.  Something  more  than 
the  mere  want  of  the  female's  consent  must 
be  shown.  There  must  have  been  resistance 
upon  her  part  dependent  of  course,  in 
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amount  on  the  circumstances  surrounding 
her  at  the  time  and  on  the  relative  strength 
of  herself  and  the  accused.  Jenkins  v.  State, 
1  Tex.  App.  346.  It  has  been  held  that  un- 
feigned positive  resistance  will  show  want 
of  consent,  and  feigned  resistance  will  not. 
Threats  apart;  every  exertion  In  her  power, 
under  the  circumstances  of  the  particular 
case,  must  be  made  to  prevent  the  crime, 
or  consent  will  be  presumed.  Mooney  v. 
State,  29  Tex.  App.  257,  15  S.  W.  724;  Rhea 
v.  State,  30  Tex.  App.  483,  17  S.  W.  931. 
The  jury  must  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  accused 
intended  to  gratify  his  passions  and  have 
carnal  Intercourse  with  the  prosecutrix,  at 
all  events,  and  notwithstanding  resistance 
on  her  part  Porter  v.  State,-  33  Tex.  Cr. 
R.  385,  26  S.  W.  626.  Now,  under  the 
law  of  rape,  the  question  being  force,  It  has 
been  held  that  force  under  the  statute  Is  a 
criterion  by  which  the  question  of  consent  Is 
tested,  and,  if  no  resistance  to  the  carnal 
act  Is  made  by  the  female,  the  presumption 
obtains  that  she  consented  to  the  act  Moon- 
ey v.  State,  supra. 

The  vice  of  the  charge,  then,  from  these 
authorities,  will  be  found  in  the  limitation 
by  the  court  of  the  evidence  bearing  upon 
consent  as  being  Inapplicable  to  the  ques- 
tion of  force.  From  these  authorities  It  will 
be  noticed  that  force  and  want  of  consent 
are  both  necessary  Ingredients  of  this  crime, 
and  the  evidence  which  shows  consent  nec- 
essarily tends  to  eliminate  the  question  of 
criminal  force.  Mooney  v.  State,  supra,  has 
been  followed  as  correctly  stating  the  law. 
In  fact,  whether  the  Mooney  Case  had  ever 
been  written,  the  statute  makes  it  necessary 
that  force  and  want  of  consent  should  be 
shown.  The  court  therefore,  was  In  error 
in  informing  the  jury  that  they  might  use 
the  evidence  of  the  letters  and  postal  cards 
to  show  consent  and  yet  withdraw  from 
them  the  right  to  consider  the  evidence  in  re- 
gard to  bearing  upon  the  Issue  of  force. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded. 

RAMSEY,  3.  I  concur  In  the  opinion  that 
the  charge  referred  to  and  quoted  is  erro- 
neous, and  the  error  harmful  and  substan- 
tial. My  concurrence  goes  only  to  the  re- 
sult 

BROOKS,  J.,  absent 


BAGGERLY  v.  STATE 

(Court  of  Criminal  Appeals  of  Texas.   May  5, 
1909.    Reheaiin^Denied  June  9, 

L  Homicide  (g  300*)— Instructions— Self- 
Defense. 

In  a  prosecution  for  manslaughter,  a  re- 
quested instruction  that  if,  at  the  time  defend- 
ant cut  the  deceased,  deceased  had  made  an 


assault  upon  defendant  and  defendant  believ- 
ed because  of  previous  treatment  that  accus- 
ed was  about  to  inflict  serious  bodily  injury 
upon  him,  defendant  had  the  right  to  cut  de- 
ceased in  the  manner  in  which  he  was  cut  and 
that  if  defendant  believed  that  deceased  was 
going  after  a  stick  when  he  turned  away  from 
him  for  the  purpose  of  striking  defendant,  then 
defendant  would  have  the  right  to  follow  deceas- 
ed and  prevent  him  from  getting  the  stick, 
and  that,  if  defendant  had  reason  to  believe 
and  did  believe  that  deceased  intended  to  strike 
him  with  the  stick  and  do  him  serious  injury, 
defendant  had  the  right  to  cut  deceased,  and 
that  the  jury  in  this  connection  must  view  ev- 
erything from  defendant's  standpoint  at  the 
time  of  the  cutting,  was  properly  refused— the 
court  having  instructed  that  if  defendant  cut 
deceased  when  deceased  was  in  the  act  of  cut- 
ting defendant's  brother,  and  defendant  inter- 
fered to  protect  his  brother,  and  defendant  be- 
lieved he  was  in  danger  of  death  or  serious 
bodily  injury  at  the  hands  of  deceased,  then 
he  would  have  the  right  to  cut  deceased,  and 
would  not  have  been  required  to  retreat,  and 
that  the  jury  must  view  the  question  from  the 
defendant's  standpoint  at  the  time — as  the 
charge  given  is  as  favorable  to  defendant  as 
the  law  would  authorize. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  614-632;  Dec.  Dig.  $  300.*] 

2.  Criminal  Law  (|  829*)— Instbuctiows— 
Requests. 

It  is  not  error  to  refuse  to  give  special 
charges  which  are  covered  by  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011 ;  Dec  Dig.  I  829.*] 

Appeal  from  District  Court  Burleson  Coun- 
ty; Ed.  R.  Sinks,  Judge. 

Claude  Baggerly  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

W.  W.  Searcy  and  Bowers  &  Garrett  for 
appellant  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State. 

BROOKS,  J.'  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  peri- 
od of  two  years. 

The  first  ground  of  the  motion  for  a  new 
trial  complains  that  the  court  erred  In  fall- 
ing to  give  the  following  special  charge  to 
the  jury:  "If  the  jury  believe  from  the  evi- 
dence that  at  the  time  the  defendant  cut  the 
deceased,  Tom  Oldham,  that  Tom  Oldham 
had  made  an  assault  upon  the  defendant 
and  that  the  defendant  believed  on  account 
of  previous  treatment  given  to  him  and  his 
brother  by  the  deceased,  if  any  had  been 
shown,  that  the  deceased  was  about  to  in- 
flict upon  him  serious  bodily  Injury,  then 
you  are  Instructed  that  the  defendant  had 
the  right  to  cut  the  deceased  In  the  manner 
in  which  he  was  cut  and  In  this  connection 
you  are  Instructed  that  if  the  defendant  be- 
lieved that  the  deceased  was  going  after  a 
stick  when  he  turned  from  him  for  the  pur- 
pose of  striking  and  injuring  the  defendant 
then  the  defendant  would  have  the  right  to 
follow  the  deceased  up  In  order  to  prevent 
him  from  getting  said  stick  and  doing  him 
serious  bodily  Injury;  and  you  are  further 
instructed  in  this  connection,  if  the  deceased 
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stooped  over  to  get  a  stick  n  described  by 
the  witnesses  and  the  defendant  had  reason 
to  believe  and  did  believe  that  the  deceased 
Intended  to  strike  him  with  the  stick  and 
do  him  serious  bodily  injury,  then  you  are 
Instructed  that  the  defendant  had  the  right 
to  cut  the  deceased  and  if  you  so  believe 
you  will  return  a  verdict  of  not  guilty ;  and 
In  this  connection  you  are  Instructed  that 
yon  must  view  everything  from  the  defend- 
ant's  standpoint  at  the  time  of  the  cutting, 
taking  into  consideration  previous  indignities 
and  insults.  If  any,  offered  by  the  deceased 
to  the  defendant"  In  reference  to  the  Issues 
suggested  by  appellant  in  his  motion  for  a 
new  trial,  the  court  charged  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
the  defendant,  Claude  Baggerly,  did,  with 
a  knife,  cut  the  said  Tom  Oldham,  and  you 
farther  believe  from  the  evidence  that  at 
the  time  of  the  said  cutting  the  said  Tom 
Oldham  was  In  the  act  of  cutting  the  broth- 
er of  the  defendant,  or  doing  him  serious 
bodily  Injury,  and  that  he  Interfered  for  the 
protection  of  his  brother,  and  for  such  pur- 
pose cut  the  said  Tom  Oldham,  or  if  you  be- 
lieve from  the  evidence  that  by  some  act 
then  done  toward  the  defendant  by  the  said 
Tom  Oldham,  if  any,  the  defendant  believed 
that  he  was  In  danger  of  death  or  serious 
bodily  Injury  at  the  hands  of  the  said  Tom 
Oldham,  then  he  would  have  had  the  right  to 
cot  the  said  Tom  Oldham,  and  would  not 
have  been  required  to  retreat  in  'order  to 
avoid  the  necessity,  or  apparent  necessity, 
of  cutting  the  said  Tom  Oldham,  and  in 
said  case  he  would  have  had  the  right  to 
continue  cutting  as  long  as  such  danger.  If 
any,  existed,  or  appeared  to  him  to  exist, 
and  If  you  so  believe  you  will  acquit  the  de- 
fendant; and  In  passing  upon  this  question 
yon  must  view  the  matter  from  the  defend- 
ant's standpoint  at  the  time  as  it  appeared  to 
aim.  The  right  of  self-defense  exists  as  long 
as  there  is  danger,  or  apparent  danger,  and 
the  right  of  self-defense  ceases  when  such 
danger  or  apparent  danger  ceases,  viewed 
by  you  from  the  defendant's  standpoint  as 
It  appeared  to  him  at  the  time."  This  charge 
Is  a  full  and  explicit  charge  upon  appellant's 
theory  of  defense  as  suggested  in  motion  for 
a  new  trial,  and  certainly  is  as  favorable  to 
appellant  as  the  law  of  this  state  would  au- 
thorize. 

Appellant's  second  ground  of  the  motion 
complains  in  substance  of  the  same  matter 
as  the  first  ground. 

Appellant's  third  ground  of  the  motion 
complains  that  the  court  erred  in  failing  to 
SlTe  the  following  charge:  "If  you  believe 
from  the  evidence  that  the  deceased  was  In 
a  row  with  Alonso  Baggerly,  brother  of  the 
defendant,  and  was  committing  an  assault 
upon  him,  then  you  are  instructed  that  the 
defendant  had  the  lawful  right  to  Interfere 
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for  the  protection  of  his  brother."  This 
charge  was  covered  by  tne  main  charge. 

The  fourth  ground  of  appellant's  motion 
for  a  new  trial  complains  that  the  court 
erred  in  falling  to  give  the  following  special 
charge:  "If  the  jury  had  a  reasonable  doubt 
as  to  whether  or  not  the  deceased  died*  from 
the  effects  of  wounds  Inflicted  on  him  by  the 
defendant,  or  from  some  other  sickness  or 
cause,  not  produced  by  said  wounds,  you  are 
instructed  that  you  cannot  find  the  defendant 
guilty  of  any  degree  of  homicide,  and  you 
will  find  him  not  guilty."  This  question  was 
thoroughly  covered  by  the ;  court's  main 
charge. 

Appellant  further  complains  that  the  court 
erred  in  failing  to  tell  the  jury  what  con- 
stltuteu  a  deadly  weapon.  This  criticism  Is 
not  correct  The  charge  defines  a  deadly 
weapon. 

The  evidence  In  this  case  supports  the 
verdict;  and,  finding  no  error  In  the  record, 
the  judgment  is  In  all  things  affirmed. 


HALSFORD  v.  STATU. 

tCourt  of  Criminal  Appeals  of  Texas.    May  5, 
1000.    Rehearing  Denied  June  0, 

1000.).   •  ' 

1.  Criminal  Law  (I  B98*}— Continuance— 
Absence  of  Witness— Laches. 

A  subpoena  was  issued  for  a  witness  in  a 
criminal  prosecution  on  the  10th  of  May,  and 
on  the  20th  of  the  same  month  it  was  return- 
ed by  the  sheriff  not  found,  and  on  the  same 
day  the  case  went  to  trial,  defendant  was  con- 
victed, but  the  case  was  reversed  on  appeal. 
On  the  18th  of  March  following  another  sub- 
poena was  issned  for  the  witness,  which  was  re- 
turned the  next  day  by  the  sheriff  with  the 
statement  that  the  witness  was  out  of  the  coun- 
ty. The  case  was  tried  the  second  time  on  the 
6th  of  May  following,  and  the  record  shows 
that  no  diligence  was  used  to  secure  the  pres- 
ence of  the  witness  between  the  19th  of  March 
and  the  date  of  the  trial,  and  accused  alleged 
that  the  witness  lives  in -the  county  and  waa 
seen  by  him  in  February  before  the  case  was 
reversed,  and  that  he  has  reason  to  believe  that 
he  could  have  been  served  with  a  subpoena  by 
the  use  of  ordinary  diligence  on  the  part  of 
the  sheriff.  Held,  that  the  refusal  of  the  trial 
court  on  the  second  trial  to  continue  the  case 
on  account  of  the  absence  of  such  witness  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1335-1341;  Dec.  Dig.  I 
508.*] 

2.  Juby  (|  58*)— Summoning  Attend abobi — 

Validity  op  Law. 

Acts  30th  Leg.  1007,  p.  .269,  c.  139,  pro- 
viding for  the  drawing  of  Jurors  In  counties 
having  a  city  or  cities  containing  a  popula- 
tion of  30.000  or  more  according  to  a  census, 
is  a  valid  law. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  i  58.»] 

3.  Assault  and  Battebt  (|  88*)— Paosccu- 
TION— Instructions. 

Where  the  person  assaulted  was  dealt  a 
blow  which  was  almost  deadly  with  a  heavy 
bludgeon,  breaking  his  arm  and  inflicting  up- 
on him  serious  injuries,  rendering  him  nncon- 
sctous  for  quite  a  while,  and  laying  him  up  for 
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a  lone  time,  it  was  not  error  to  refuse  to  sub- 
mit toe  issue  of  simple  assault;  and  in  view 
of  the  fact  that  the  conviction  was  for  aggravat- 
ed assault,  which  negatives  the  idea  of  intent 
to  kill,  it  was  not  error  for  the  court  to  refuse 
to*  charge  the  Jury  on  Pen.  Code  1895,  art. 
717,  providing  that  the  instrument  or  means  by 
which  a  homicide  is  committed  should  be  taken 
into  consideration  In  determining  whether  the 
person  assaulting  intended  to  kill. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  {  96.*] 

Appeal  from  District  Court,  McLennan 
County ;  Richard  I.  Monroe,  Judge. 

Sam  Halaford  was  convicted  of  aggravated 
assault,  and  appeals.  Affirmed. 

See,  also  63  Tex.  Cr.  R.  42,  108  S.  W.  381. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  This  Is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  appeal 
will  be  found  In  63  Tex.  Cr.  R.  42,  108  S.  W. 
381,  where  the  facts  are  stated  at  some  length. 
On  the  trial  from  which  this  appeal  results 
appellant  was  found  guilty  of  an  aggravated 
assault,  and  his  punishmeat  assessed  at  con- 
finement in  the  county  Jail  for  18  months. 

1.  When  the  case  was  called  for  trial,  ap- 
plication for  continuance  was  made  on  ac- 
count of  the  absence  and  for  want  of  the  tes- 
timony of  one  Tom  Phillips,  who  was  alleg- 
ed to  reside  In  McLennan  county.  The  in- 
dictment, It  should  be  Btated,  was  returned 
on  the  15th  day  of  March,  1907.  It  is  aver- 
red It  was  expected  to  be  proved  by  the  wit- 
ness Phillips  that  a  short  time  before  the 
difficulty  in  this  case,  in  which  he  is  charged 
with  making  an  assault  on  T.  E.  Johnson, 
and  on  the  same  day,  said  Johnson  came  to 
the  defendant  at  the  Harwick  barn,  and  that 
before  he  went  to  the  barn  where  the  defend- 
ant was,  he  (the  witness)  heard  Johnson  say 
that  he  Intended  to  go  there  and  whip  the 
defendant,  or  make  him  take  back  something 
that  he  (Johnson)  said  that  the  defendant 
had  said  about  him.  It  may  well  be  doubt- 
ed whether  the  diligence  in  respect  to  this 
witness  was  sufficient  It  seems  that  a  sub- 
poena was  Issued  for  him  on  the  10th  day  of 
May,  1907,  which  on  the  20th  day  of  the 
same  month  was  returned  by  the  sheriff  "Not 
found";  that  the  case  went  to  trial  on  this 
day,  and  this  witness  was  not  procured; 
that  after  the  reversal  on  the  first  appeal,  on 
the  18th  of  March,  1908,  another  subpoena 
was  Issued  for  this  witness,  which  on  the 
next  day  was  returned  by  the  sheriff,  stat- 
ing that  the  witness  was  out  of  the  county. 
Appellant  alleges  that  the  witness  lives  In  the 
county  and  was  seen  by  him  in  Waco  in 
February,  1908,  before  the  case  was  revers- 
ed, and  he  has  reason  to  believe  that  he 
could  have  been  served  with  a  subpoena  by 
the  use  of  ordinary  diligence  on  the  part  of 
the  officer  who  had  same  In  his  possession. 
The  case  was  not  tried  until  about  May  6, 


1908,  and  the  record  shows  that  from  the 
19th  of  March  preceding  absolutely  no  dili- 
gence was  used  to  secure  the  presence  and 
attendance  of  this  witness,  nor  does  any  fur- 
ther inquiry  seem  to  have  been  made  con- 
cerning him.  We  think,  in  view  of  the 
length  of  time  that  the  prosecution  has  been 
pending  and  the  failure  of  the  appellant  to 
secure  the  witness  on  the  first  trial,  and  the 
fact  that  for  nearly  60  days  there  was  no 
effort  at  all  made  to  secure  his  attendance, 
that  it  must  be  held  that  appellant  was  so 
lacking  in  diligence  as  under  all  circumstan- 
ces we  would  not  be  warranted  in  holding; 
that  the  action  of  the  court  below  was  errone- 
ous in  refusing  a  continuance  on  account  of 
the  testimony  of  this  witness. 

2.  The  next  ground  of  complaint  as  evi- 
denced by  bill  of  exceptions,  relates  to  the 
action  of  the  court  in  declining  to  quash 
the  jury  panel  because  the  same  was  drawn 
under  what  is  known  as  the  "Jury  Wheel 
Law,"  passed  by  the  Thirtieth  Legislature 
(Laws  1907,  p.  269,  c.  139).  This  matter  was 
carefully  considered  and  decided  adversely 
to  the  contention  of  appellant  In  the  case 
of  Smith  v.  State  (Tex.  Cr.  App.)  113  S.  W. 
289,  and  many  other  cases  by  this  tribunal. 
The  same  ruling  was  made  by  the  Court  of 
Civil  Appeals  of  the  Fifth  Judicial  District 
in  the  case  of  Northern  Texas  Traction  Co. 
v.  E.  A.  Danforth  (recently  decided)  116  S. 
W.  147,  In  which  application  for  writ  of  er- 
ror was  denied  by  our  Supreme  Court  So 
that  this  Is  no  longer  an  open  question  in 
this  state. 

8.  The  charge  of  the  court  Is  attacked  on 
two  grounds:  First,  that  the  court  should 
have  submitted  the  issue  of  simple  assault 
to  the  Jury ;  second,  that  the  court  erred  In 
not  giving  in  charge  to  the  Jury  article  717 
of  the  Penal  Code  of  1895,  to  the  effect  In 
substance  that  the  instrument  or  means  by 
which  a  homicide  is  committed  are  to  be 
taken  Into  consideration  In  determining 
whether  the  party  or  person  assaulting  in- 
tended to  kill.  There  might  be  some  doubt 
as  to  whether  the  instrument  used  by  appel- 
lant was  a  deadly  weapon,  and,  except  for 
the  injuries  suffered  by  the  assaulted  party, 
there  might  be  some  reasonable  basis  for 
the  contention  that  simple  assault  should 
have  been  submitted.  But  the  facts  show 
that  Johnson,  the  party  assaulted,  while  In 
the  act  of  getting  on  his  horse,  was  dealt  an 
almost  deadly  blow  with  a  heavy  bludgeon, 
which  broke  his  arm  and  inflicted  upon  him 
serious  and  dangerous  injuries,  rendering 
him  unconscious  for  quite  a  while,  and  lay- 
ing him  up  for  a  long  time.  Under  the  facts 
the  court  would  have  been  without  any  ex- 
cuse for  submitting  the  issue  of  simple  as- 
sault As  to  the  other  matter,  If  conviction 
had  been  had  for  assault  with  Intent  to  mur- 
der, we  should  not  hesitate  to  say  that  ap- 
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pellant  would  be  clearly  correct,  and  that  the 
court  was  In  error  In  not  giving  In  charge  to 
the  jury  article  717  of  the  Penal  Code.  Bnt 
In  view  of  the  fact  that  the  conviction  was 
for  aggravated  assault,  which  negatives  and 
denies  the  idea  of  Intent  to  kill,  it  seems  to 
as  that  appellant  is  without  just  cause  of 
complaint.  In  the  motion  filed  by  counsel 
for  appellant  the  force  of  this  suggestion 
seems  to  be  recognized ;  but  they  agree  that, 
If  article  717  had  been  given  in  charge,  there 
would  and  could  have  been  no  Berious  Issue 
of  assault  with  Intent  to  murder,  and  that 
the  jury  must,  in  the  first  instance,  have 
come  to  the  conclusion  that  the  offense  of 
which  appellant  Is  guilty  was  not  of  a  higher 
grade  than  aggravated  assault,  and  that  this 
would  in  some  way  have  Inured  to  his  bene- 
fit, If  in  no  other  respect  than  the  matter  of 
punishment  The  contention  Is  wholly  specu- 
lative. The  punishment  assessed  by  the  jury 
Is  for  aggravated  assault  and  In  the  light  of 
the  whole  record  we  are  not  prepared  to 
say  It  Is  heavier  than  the  facts  warrant. 

Upon  careful  inspection  of  the  record,  we 
are  convinced  that  there  was  no  error  com- 
mitted that  could  probably  have  injured  ap- 
pellant ;  and  it  Is  therefore  ordered  that  the 
judgment  of  the  court  below  be,  and  the 
tame  is  hereby,  In  all  things  affirmed. 


CHURCHILL  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May 
12,  1909.   Rehearing  Denied  June 
9,  1909.) 

L  CanfiNAL  Law  (§  1109*)— Appeal— Fatl- 
bm  to  Present  Sufficient  Bnx  of  Ex- 
ceptions. 

Where  the  only  bill  of  exceptions  in  the 
record  fails  to  comply  with  the  rules  of  the 
Court  of  Criminal  Appeals,  requiring  a  per- 
tinent presentation  of  the  point  complained  of 
and  a>  direct  statement  of  the  reason  why  it 
ii  offered,  and  is  long  and  unintelligible,  and 
states  no  reviewable  ground  of  objection,  the 
judgment. will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1109.*] 
2.  Criminal  Law  (I  1169*)— Appeai^— Re- 
view —  Habicless  Ebbob  — Admission  or 
Evidence. 

Where  the  record  proves  a  clear  case  of 
burglary  against  accused  as  charged,  and  he 
received  the  minimum  punishment,  the  admis- 
sion In  evidence  of  an  Indictment  in  another 
esse  against  another  person  for  burglarizing 
a  car  on  the  same  night  on  which  accused  was 
alleged  to  have  burglarized  a  car,  if  error,  was 
aot  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3187,  8143;  Dec.  Dig.  § 
1189.*J 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;  E.  R.  Campbell,  Judge. 

Cal  Churchill  was  convicted  of  burglary, 
and  appeals.  Affirmed. 

r.  3.  McCord,  Asst  Arty.  Gen.,  for  the 
State. 


•Var  attar 


BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  to 
two  years'  confinement  in  the  penitentiary. 

We  find  but  one  bill  of  exceptions  In  the 
record,  which  complains  of  the  introduction 
of  an  indictment  in  another  case  against  an- 
other party  for  burglarizing  a  car  on  the 
same  night  appellant  was  Indicted  for  bur- 
larizing  a  car.  The  bill  is  quite  long  and  en- 
tirely unintelligible,  and  no  ground  of  ob- 
jection is  stated  in  the  bill  such  as  this  court 
can  review.  We  cannot  see  for  what  pur- 
pose the  testimony  was  Introduced.  The 
bill  in  no  respect  complies  with  the  rules 
of  this  court,  which  requires  a  pertinent  pres- 
entation of  the  point  complained  of  and  a 
direct  statement  of  the  reason  why  it  is  of- 
fered. None  of  these  requirements  are  com- 
plied with.  Furthermore,  If  inadmissible,  in 
view  of  the  fact  that  appellant  received  the 
minimum  punishment,  we  do  not  see  bow  it 
could  have  prejudiced  appellant,  since  the 
record  proves  a  clear  case  of  burglary  against 
him. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


MARKOWSKI  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 
2,  1909.) 

Fobgeby  (|  44*)— Sufficiency  of  Evidence- 
Intent. 

Evidence  in  a  prosecution  for  forgery  held 
insufficient  to  establish  an  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  }  117;  Dec.  Dig.  {  44.*] 

Appeal  from  District  Court,  Atascosa  Coun- 
ty; E.  A.  Stevens,  Judge. 

Paul  Markowskl  was  convicted  of  forgery 
and  appeals.    Reversed  and  remanded. 

Geo.  M.  Martin,  J.  W.  Preston,  and  W.  W. 
Walling,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  forgery;  his  punishment  being  assess- 
ed at  two  years'  confinement  in  the  peniten- 
tiary. 

It  is  contended  the  evidence  is  not  suffi- 
cient to  support  the  conviction  for  two  rea- 
sons: First,  the  instrument  alleged  to  have 
been  forged  was  not  introduced  in  evidence; 
and,  second,  there  Is  a  want  of  intent  to  de- 
fraud shown  by  the  testimony.  It  is  also 
contended  the  Indictment  is  insufficient; 
there  being  a  difference  between  the  purport 
and  tenor  clause.  Without  taking  up  these 
matters  seriatim,  we  are  of  opinion  the  evi- 
dence does  not  justify  the  verdict  of  the  ju- 
ry. Appellant  was  a  Polander,  employed  by 
A.  W.  Williams.  His  employer  owed  him 
some  money  In  excess  of  the  amount  set  up 
in  the  forged  instrument  It  is  further  dis- 
closed that  appellant  spoke  to  his  employer 
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with  reference  to  baying  a  suit  of  clothes. 
The  employer  Instructed  hie  wife,  as  he  was 
going  away,  to  give  the  boy  an  order  for 
some  money,  and  she  did  so,  signing  the  or- 
der for  the  amount  of  $2.50  upon  a  mer- 
chant with  who  Mr.  Williams  dealt.  The 
order  was  carried  to  the  merchant  by  appel- 
lant, and  while  there  he  concluded  to  buy  a 
salt  of  clothes  which  cost  |4.  So  he  changed 
the  order  from  $2.50  to  $4.50,  and  bought 
the  clothes,  for  which  he  paid  $4.  When 
his  attention  was  called  to  the  fact  that  he 
had  50  cents  coming  to  him,  he  told  the  mer- 
chant to  just  let  the  50  cents  remain  there. 
He  took  the  clothes  home  and  showed  them 
to  Mrs.  Williams,  the  wife  of  his  employer, 
and  talked  with  her  about  his  clothes.  Wil- 
liams testified,  as  did  Mrs.  Williams,  that  Mr. 
Williams  owed  the  boy  more  money  than 
the  order  called  for,  and  that  he  talked  with 
him  about  letting  him  have  the  order  to  make 
purchases  at  the  store,  and  Mr.  Williams 
stated,  while  he  did  not  authorize  him  to 
change  the  order  from  $2.50  to  $4.50.  that  he 
would  have  given  him  an  order  for  that 
amount  or  more,  and  that  after  the  $4.50  was 
accounted  for  he  was  still  indebted  to  the 
boy,  and  at  the  time  of  the  trial  was  still 
Indebted  to  him.  There  had  not  been  a  final 
settlement  between  them.  We  are  of  opin- 
ion that  under  this  state  of  case  there  was 
wanting  an  Intent  to  defraud,  and  the  tes- 
timony shows  clearly  that  there  was  wanting 
such  Intent  We  are  unwilling  to  see  the  boy 
go  to  the  penitentiary  on  this  character  of 
testimony  and  under  the  conditions  present- 
ed by  this  record. 

Believing  there  was  no  intent  to  defraud 
in  the  matter,  we  bold  the  facts  Insufficient, 
and  therefore  reverse  the  Judgment,  and  re- 
mand the  cause  for  another  trial. 


MOODY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne 
2,  1900.) 

Indictment  and  Information  (|  122*)— Com- 
plaint—Variance. 

Where  the  information  chained  defendant, 
"Ed"  Moody,  with  making  an  aggravated  as- 
sault upon  S.,  who  was  then  and  there  incom- 
petent from  physical  defects,  so  as  to  render 
the  said  S.  comparatively  helpless  in  a  per- 
sonal conflict  with  defendant,  while  the  com- 
plaint stated  to  such  an  extent  as  to  render  the 
said  S.  comparatively  helpless  in  a  personal 
conflict  with  the  said  "John"  Moody,  there  was 
a  fatal  variance. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  122.*] 

Appeal  from  Wichita  County  Court;  M. 
F.  Yeager,  Judge. 

Ed  Moody  was  convicted  of  aggravated  as- 
sault, and  appeals.  Reversed,  and  prosecu- 
tion ordered  dismissed. 

Montgomery  &  Britain,  for  appellant.  F. 
J.  McCord,  Asst.  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment 
assessed  at  a  fine  of  $50. 

The  information  in  this  case  charges  ap- 
pellant with  making  an  aggravated  assault 
upon  W.  J.  Sheldon,  who  was  then  and  there 
Incompetent  from  physical  defects  produced 
by  the  loss  of  the  right  hand  to  such  an  ex- 
tent as  to  render  the  said  W.  J.  Sheldon 
comparatively  helpless  in  a  personal  conflict 
with  the  said  Ed  Moody.  The  complaint 
says  to  such  an  extent  as  to  render  the  said 
W.  J.  Sheldon  comparatively  helpless  in  a 
personal  conflict  with  the  said  John  Moody. 
This  makes  a  fatal  variance  between  the 
complaint  and  the  information. 

The  judgment  is  accordingly  reversed,  and 
the  prosecution  ordered  dismissed. 


THOMPSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 
2,  1009.) 

Cbimnal  Law  (f  1081*)— Notice  or  Appeal 

— Necessity. 

In  the  absence  of  notice  of  appeal,  the 
Court  of  Criminal  Appeals  is  without  juris- 
diction. 

[Ed.  Note. — Fpr  other  cases,  see  Criminal 
Law,  Cent.  Dig.  St  2722-2724;  Dec.  Dig.  f 
1081*] 

Appeal  from  District  Court,  Howard  Coun- 
ty; James  L.  Shepherd,  Judge. 

L.  V.  Thompson  was  convicted  of  perjury, 
and  appeals.  Case  dismissed. 

Dallas  Scarborough,  for  appellant  F.  J. 
McCord,  Aast  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  penitentiary. 

The  Assistant  Attorney  General  calls  our 
attention  to  the  fact  that  no  notice  of  appeal 
was  given  In  this  case.  In  fact  the  record 
shows  that  appellant  waived  two  days  on 
his  motion  for  a  new  trial  and  requested  the 
court  to  sentence  him  to  the  penitentiary. 
In  the  absence  of  notice  of  appeal,  this  court 
is  without  jurisdiction  to  try  the  case. 

The  case  is  accordingly  dismissed. 


SCOTT  v.  STATU 
(Court  of  Criminal  Appeals  of  Texas.  May  12, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  Criminal  Law  (|  1091*)— Appeal— Brxx  or 
Exceptions. 

In  an  appeal  from  a  conviction  for  violat- 
ing the  local  option  law,  a  bill  of  exceptions 
complained  that  the  state  was  permitted  to 
prove  that  it  was  generally  understood  among 
drinking  men  that  when  a  customer  called  for 
a  long  soda  he  would  get  beer,  that  appellant 
objected  to  the  testimony  on  the  grounds  that, 
if  there  was  such  a  custom,  the  state  had  not 
shown  that  defendant  was  aware  of  it,  and  that 
he  was  not  bound  by  a  custom  of  which  he  knew 
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nothing.  Held,  that  the  bill  was  defective  In 
not  positively  stating  that  defendant  did  not 
know  of  the  custom  and  basing  the  objections 
on  such  fact 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2828;  Dec  Dig.  |  1001.*] 

2.  Intoxicating  Liquors  (f  226*)— Offenses 

—  PXOSECUTION  —  ADMISSIBILITY  OF  EVI- 
DENCE. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  evidence  to  show  that  accused,  before 
and  after  the  time  testified  to  by  the  prosecut- 
ing witness,  had  refused  to  sell  intoxicating  liq- 
uor, is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  282 ;  Dec.  Dig.  {  226.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

Gains  Scott  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  for 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days 
Imprisonment  In  the  county  jail. 

BUI  of  exceptions  No.  1  complains  that  the 
state  was  permitted  to  prove  by  two  witness- 
es that  it  was  generally  understood  among 
drinking  men  and  club  men  that  when  a  cus- 
tomer called  for  a  long  soda  he  would  get 
beer.  Appellant  objected  to  the  testimony 
on  the  grounds  that,  if  there  was  such  a 
custom,  the  state  had  not  shown  that  the  de- 
fendant was  aware  of  that  fact,  and  that 
appellant  was  not  bound  by  a  custom  of 
which  It  was, not  shown  he  knew  anything, 
which  objections  by  appellant  the  court 
overruled.  The  grounds  of  objection  are  not 
a  statement  of  a  fact  The  court  does  not 
certify  in  this  bill  of  exceptions,  nor  is  the  fact 
stated,  "that  defendant  did  not  know  the  cus- 
tom; but  appellant  bases  It  on  the  ground 
that  be  did  not  know.  Under  the  authorities 
of  this  court,  this  bill  is  defective  in  not 
positively  showing  the  facts,  and  then  basing 
the  objections  upon  the  facts. 

BUI  of  exceptions  No.  2  shows  that  ap- 
pellant offered  the  following  testimony :  Aft- 
er the  state  had  shown  the  defendant  had 
internal  revenue  license,  the  defendant  of- 
fered to  show  by  the  state's  witness,  J.  G. 
Couch,  that  about  this  time,  before  and  after 
this  transaction,  he  (the  witness)  had  tried 
to  buy  beer  or  other  Intoxicants  from  the 
defendant,  and  the  defendant  had  uniformly 
refused  to  seU  him  beer  or  other  Intoxicants, 
and  uniformly  told  witness  he  would  not 
violate  the  local  option  laws,  to  all  of  which 
the  witness  would  have  testified;  but  the 
state  objected  to  said  testimony,  for  the 
reason  that  same  was  immaterial,  and  the 
court  sustained  the  objection.  Appellant's 
reason  for  objecting  was  that  the  testimony 
was  admissible  to  show  that  said  license  was 
hi  fact  for  protection,  and  not  to  enable  de- 


fendant to  violate  the  local  option  law,  as 
the  license  would  show  prima  facie  they  were 
obtained.  This  evidence  was  clearly  inad- 
missible. The  fact  that  appellant  would  have 
refused  to  sell  one  man  whisky  in  violation 
of  the  local  option  law  would  not  prove  any 
material  fact,  where  he  was  being  tried 
for  violation  of  the  law  In  selling  to  some 
one  else. 

These  are  the  only  questions  In  the  record, 
except  the  sufficiency  of  the  evidence.  We 
find  the  evidence  is  sufficient 

The  judgment  is  affirmed. 


BETTES  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1900.) 

Criminal  Law  (J  1099*)  —  Appeal—  State- 
mint  of  Pacts— Filing — Time. 

Where  the  term  of  court  at  which  accused 
was  tried  adjourned  October  21,  1908,  the  court 
having  previously  granted  a  20-day  order,  a 
statement  of  facts,  not  filed  until  December  9th 
following,  was  too  late. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  2876,  2877 ;  Dec.  Dig.  }  1099.*] 

Appeal  from  District  Court,  Lamar  Coun- 
ty; Ben  H.  Denton,  Judge. 

Henry  Bettes  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
assault  with  intent  to  murder,  and  his  pun- 
ishment assessed  at  10  years'  confinement  In 
the  penitentiary. 

The  term  of  court  at  which  this  case  was 
tried  adjourned  on  the  21st  day  of  October, 
1908;  the  court  having  previously  granted  a 
20-day  order.  The  statement  of  facts  here- 
in was  filed  on  December  9,  1908.  The  As- 
sistant Attorney  General  moves  to  strike  out 
the  statement  of  facts.  The  motion  Is  sus- 
tained. In  the  absence  of  statement  of  facts, 
there  Is  no  question  raised  In  this  record  that 
would  authorize  a  reversal  of  this  case. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


FRUGER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 

2,  1909.) 

1.  Criminal  Law  ((  780*)  —  Accomplice's 
Testimony— Instructions. 
•  An  instruction  that  the  jury  could  not  con- 
vict defendant  on  the  testimony  of  an  accom- 
plice alone,  unless  it  believed  the  testimony  true 
and  "tended  to"  connect  defendant  with  the 
offense  charged,  and  not  then  unless  the  jury 
further  believed  that  there  was  other  testimony 
in  the  case,  corroborating  the  accomplice's  tes- 
timony, "tending"  to  connect  defendant  with 
the  offense  charged,  and  that  such  testimony 
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waa  Insufficient,  If  It  merely  showed  the  com- 
mission of  the  offense,  etc.,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1869-1863;  Dec.  Dig.  I 
780.*] 

2.  Witnesses  ({  286*)— Re  -  Examination. 

Where  an  accomplice  on  cross-examination 
testified  that  the  county  attorney  had  promised 
to  release  him  if  he  would  "put  it  on  the  other 
people,"  and  that  he  had  a  contract  with  the 
prosecuting  officers  that  if  he  would  testify  for 
the  state  he  would  be  turned  loose,  it  was  not 
error  to  permit  the  state,  on  re-examination,  to 
show  that  the  county  attorney  had  not  asked 
him  to  "put  it  on  any  of  the  other  people,  and 
had  told  him  not  to  testify  against  any  one  who 
was  innocent." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  286.*] 

Appeal  from  District  Court,  Polk  County ; 
L.  R.  Hlghtower,  Judge. 

Terrance  Fruger  was  convicted  of  theft, 
and  he  appeals.  Reversed  and  remanded. 

Stevens  &  Pickett,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  had  In  the  district  court  of  Polk 
county  wherein  he  was  charged  with  the 
crime  of  theft  of  property  over  the  value  of 
$50. 

The  conviction  must  be  reversed  on  ac- 
count of  the  charge  of  the  court  in  respect 
to  accomplice's  testimony.  One  Buck  Mark- 
en  tell  testified  in  the  case  to  circumstances 
connecting  appellant  with  the  crime.  With- 
out his  testimony  the  state  could  have  made 
but  a  slight  showing  against  appellant.  On 
the  subject  of  accomplice's  testimony  the 
court  instructed  the  jury  as  follows:  "Now, 
you  cannot  convict  the  defendant  upon  his 
[Markentell's]  testimony  alone,  unless  you 
first  believe  that  his  testimony  is  true  and 
tends  to  connect  the  defendant  with  the  of- 
fense charged,  and  then  you  cannot  convict 
the  defendant  upon  said  testimony  unless 
you  further  believe  that  there  is  other  tes- 
timony In  the  case,  corroborative  of  the  ac- 
complice's testimony,  tending  to  connect  the 
defendant  with  the  offense  charged;  and  the 
corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense  charg- 
ed." We  have  in  very  many  cases  held  that 
this  charge  is  erroneous.  We  have  so  held 
in  the  cases  of  Jack  Early  v.  State,  118  S. 
W.  1036,  and  Jim  Maples  v.  State,  119  S.  W. 
105,  during  the  present  term  of  this  court 
See,  also,  Fruger  v.  State,  50  Tex.  Cr.  R.  621, 
99  S.  W.  1014;  Bell  v.  State,  39  Tex.  Cr.  R. 
677,  47  S.  W.  1010;  Jones  v.  State,  44  Tex. 
Cr.  R.  557,  72  S.  W.  845;  Garlas  v.  State, 
48  Tex.  Cr.  R.  449,  88  8.  W.  345;  Hart  v. 
State,  47  Tex.  Cr.  R.  156,  82  8.  W.  652; 
Crenshaw  v.  State,  48  Tex.  Cr.  R.  77,  85  S. 
W.  1147;  Washington  v.  State,  47  Tex.  Cr. 
R.  131.  82  S.  W.  053;  Barton  v.  State,  49 
Tex.  Cr.  R.  121,  90  S.  W.  877;  Oats  v.  State 
(Tex.  Cr.  App.)  95  S.  W.  105;  Dixon  v.  State, 


(Tex.  Or.  App.)  90  S.  W.  878;  Morawits 
State  (Tex.  Cr.  App.)  91  S.  W.  227;  Reagan  v. 
State  (Tex.  Cr.  App.)  98  S.  W.  783;  Oats  v. 
State,  48  Tex.  Cr.  R.  131,  86  S.  W.  769;  Bar- 
rett v.  State  (Tex.  Cr.  App.)  115  S.  W.  1187; 
Newman  v.  State  (Tex.  Cr.  App.)  116  S.  W. 
577;  Tate  v.  State  (Tex.  Cr.  App.)  116  S.  W. 
604. 

2.  Another  matter  complained  of  was  the 
course  of  examination  of  Markentell  and  his 
testimony  in  respect  to  a  statement  of  the 
county  attorney.  By  bill  of  exceptions  it  ap- 
pears that  Markentell  was  asked  on  cross- 
examination  if  the  county  attorney  had  not 
promised  to  turn  him  loose  if  he  would  put 
it  on  the  other  people,  to  which  the  witness 
replied  that  he  had  so  promised;  that  there- 
upon he  had  made  a  statement  to  the  coun- 
ty attorney,  implicating  appellant  and  others. 
He  was  further  asked  by  counsel  for  appel- 
lant if  he  was  not  under  contract  with  the 
prosecuting  officers  that  if  he  would  testify 
in  favor  of  the  state  and  tell  about  it  that 
he  would  be  turned  loose,  and  was  be  not 
promised  that  as  to  the  case  on  trial,  to 
which  he  answered  in  the  affirmative. 
Thereupon,  on  re-examlnatlon  by  the  state, 
he  was  asked  as  to  whether  the  county  at- 
torney or  any  one  else  had  asked  him  to  put 
in  any  of  these  parties,  to  which  he  replied: 
"No,  sir;  they  did  not  ask  me  anything  at 
all  about  it  They  promised,  if  I  would  tell 
who  was  In  it,  they  would  not  prosecute 
me."  Whereupon  the  state's  counsel  asked 
said  Buck  Markentell  the  following  question: 
"Q.  And  you  told  them?"  to  which  the  wit- 
ness answered,  "Yes,  sir;  and  they  told  me, 
also,  not  to  put  in  any  Innocent  man."  To 
which  answer  counsel  for  appellant  object- 
ed, because  the  same  was  Immaterial  and 
Irrelevant  and  also  excepted  to  any  state- 
ment made  by  the  county  attorney  to  said 
witness,  other  than  the  promise  to  give  him 
Immunity  from  punishment  as  irrelevant, 
immaterial,  and  purely  hearsay  testimony, 
and  also  as  being  Incompetent  and  not  per- 
tinent to  any  issue.  These  objections  were 
by  the  court  overruled,  and  the  witness  per- 
mitted again  to  answer  that  the  said  county 
attorney  told  him  not  to  put  in  any  innocent 
party  at  the  time  he  promised  him  Immunity 
from  punishment  This  bill  of  exceptions 
is  allowed,  with  the  following  qualification: 
"That  as  the  bill  shows,  the  defendant's 
counsel  had  asked  the  witness  the  question, 
'If  Mr.  Lovett  the  county  attorney,  had  not 
promised  to  turn  him  loose  if  he  would  put 
it  on  the  other  people.'  And  I  think  it  was 
proper  and  right  and  in  justice  to  Mr.  Lov- 
ett the  county  attorney,  to  let  the  witness 
state  that  Mr.  Lovett  told  him  not  to  put  it 
on  any  innocent  person."  We  think,  as  the 
matter  arose,  the  testimony  Is  not  seriously 
objectionable,  and  that  the  case  is  easily 
distinguishable  from  the  ruling  of  this  court 
in  the  case  of  Faulkner  v.  State,  43  Tex.  Cr. 
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K.  311,  68  S.  W.  1003.  The  report  of  this 
matter  in  that  case  Is  very  brief  and  consists 
in  this  statement:  "Nor  was  it  competent  to 
bolster  up,  as  was  attempted  to  be  done,  the 
testimony  of  Will  Prultt,  by  proving  by  him 
that  the  county  attorney,  at  the  time  he 
made  the  contract  with  him,  told  him,  If  he 
implicated  or  brought  Into  this  any  innocent 
mas,  that  the  contract  would  be  forfeited. 
It  Is  true  appellant  attempted  on  cross-ex- 
amination to  entangle  said  witness  and  con- 
tradict him  upon  Important  matters  by  other 
witnesses.  But  this  did  not  authorize  the 
state  to  corroborate  its  witness  by  proving 
that  be  was  telling  the  truth  because  he  had 
contracted  to  do  so,  and  had  also  contracted 
not  to  Implicate  any  Innocent  man."  Here 
the  matter  inquired  about  was  explanatory 
of  the  testimony  developed  on  cross-examina- 
tion, was  a  part  of  the  same  conversation, 
related  to  the  same  matter,  and  was  Impor- 
tant, both  as  a  matter  of  justice  to  the  wit- 
ness and  the  county  attorney,  and  was  not, 
we  think,  subject  to  any  fair  objection,  nor 
of  such  a  character  as,  In  the  nature  of 
things,  could  have  prejudiced  appellant 

3.  There  are  a  number  of  other  questions 
raised  upon  appeal,  both  In  respect  to  the 
charge  of  the  court  on  the  question  of  alibi 
and  touching  the  refusal  of  special  charges 
with  reference  to  the  ownership  of  the  prop- 
erty stolen.  We  have  carefully  examined  the 
matters,  and  we  think  there  was  no  error 
In  respect  to  any  of  them ;  nor  do  we  think 
they  were  of  such  Importance  as  to  require 
consideration. 

4.  We  were  strongly  urged  by  oral  argu- 
ment, as  well  as  by  brief  for  appellant,  to  pass 
opon  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Without 
undertaking  to  discuss  the  matter,  we  think, 
perhaps,  In  view  of  the  insistence  of  appel- 
lant, it  proper  to  say  that,  acting  as  a  court 
of  appeals,  we  should  not  have  felt  inclined 
to  nave  disturbed  this  verdict  on  this  ground. 
Further  comment  seems  to  be  unnecessary, 
and  perhaps  would  be  unwise  and  improper. 

For  the  error  discussed  with  respect  to  the 
charge  of  the  court  on  accomplice's  testi- 
mony, the  judgment  of  conviction  is  revers- 
ed, and  the  cause  Is  remanded.' 


GOODS  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1900.) 

Labctwt  (I  70*) — Pbosecution— Evidence— 

IltSTBUCTIONS. 

Evidence,  in  a  prosecution  for  stealing  cat- 
tle, that  defendant's  brand  was  found  on  an 
animal  belonging  to  C.  and  sold  by  defendant, 
that  such  brand  had  been  put  on  the  animal 
within  a  few  weeks  of  the  date  of  the  sale,  that 
defendant  a  few  days  before  the  sale  had  sent 
an  employe"  to  brand  some  of  his  cattle  running 
in  a  pasture  containing  C.'s  animal,  and  that 
he  possibly  branded  C.'s  animal,  and  the  ab- 


sence of  direct  evidence  that  defendant  brand- 
ed the  animal  or  was  otherwise  directly  con- 
nected with  the  taking,  held  to  require  the 
court  to  charge  the  law  of  circumstantial  evi- 
dence, and  to  charge  that,  before  accused  could 
be  convicted  of  the  theft,  he  must  be  connect- 
ed as  a  principal  in  the  original  taking. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  |  182;  Dec  Dig.  g  70.»] 

Appeal  from  District  Court,  Fisher  Coun- 
ty; Cullen  C.  Hlgglns,  Judge. 

Barron  <3oode  was  convicted  of  stealing 
cattle,  and  appeals.  Reversed  and  remanded. 

Woodruff  &  Yantls,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  cattle  theft;  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. ' 

The  evidence  discloses  that  Collins  owned 
three  bead  of  cattle,  two  calves  or  yearlings, 
and  one  two  year  old.  Appellant  is  charged 
with  stealing  one  of  these  cattle,  described 
as  a  motley  face  calf  or  "coming  yearling." 
By  "coming  yearling"  it  seems  to  mean,  that, 
if  the  calf  had  not  become  12  months  of  age, 
It  would  shortly  do  so.  Appellant's  brand 
was  found  upon  three  animals.  One  of  them, 
the  motley  face  animal,  was  sold  by  appel- 
lant and  this  prosecution  instituted.  The 
evidence  further  discloses  that  at  the  time 
of  the  sale  the  animal  had  appellant's  brand 
upon  it  which  gave  evidence  of  having  been 
there  for  two  or  three  weeks,  according  to 
some  of  the  testimony,  and  according  to  other 
witnesses  not  so  long.  Appellant  stated  to 
one  of  the  witnesses  that  he  had  branded 
some  cattle  In  the  pasture  where  he  bad  65 
or  70  head  and  the  pasture  in  which  the 
three  animals  mentioned  ran.  This  witness, 
however,  did  not  convey  the  idea  that  the 
animals  appellant  said  he  branded  were 
those  belonging  to  Collins,  but  indicated  that 
appellant  claimed  the  cattle  he  branded  were 
his  own  property.  There  is  testimony,  also, 
that  appellant  employed  and  sent  out  to  the 
pasture  one  Frank  Stewart  a  few  days  be- 
fore appellant  sold  the  animal  In  question, 
for  the  purpose  of  having  him  brand  some  of 
bis  (appellant's)  cattle  or  calves.  That  Stew- 
art went  to  the  pasture  and  branded  two  or 
three.  The  evidence  indicates  that  Stewart 
may  have  branded  Collins'  cattle  in  appel- 
lant's brand.  This  was  on  Friday,  or  sup- 
posedly on  Friday,  that  Stewart  did  the 
branding.  On  Sunday  appellant  drove  the 
animal  into  town  and  sold  it  to  a  butcher. 
Collins  ascertained  this,  it  seems,  on  Monday 
evening.  There  is  quite  a  lot  of  testimony 
as  to  what  occurred  between  the  parties, 
and  conversations  in  regard  to  mistakes, 
etc.  These  matters  are  stated  simply  to 
reach  one  of  the  questions  relied  upon  by  ap- 
pellant for  a  reversal,  to  wit,  the  failure  of 
the  court  to  charge  the  law  of  clrcunir'an- 
tial  evidence.  There  Is  also  a  second  proposi- 
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Mon  that  "the  coart  failed,  but  should  have 
charged  that  before  appellant  could  be  con- 
victed of  the  theft  he  must  be  connected  as 
a  principal  in  the  original  taking. 

We  are  of  opinion  that  both  phases  of  the 
law  should  have  been  given  in  the  charge. 
Appellant  admitted  driving  the  animal  from 
the  pasture  and  selling  it  to  the  butcher.  In 
this  connection  the  question  of  mistake 
arose  in  the  case.  There  is  quite  a  lot  of 
testimony  introduced  which  requires  such  a 
charge.  It  will  be  noticed  from  the  state- 
ment made  that  the  animal  In  question  was 
placed  In  appellant's  brand  by  some  one.  Ap- 
pellant did  not  admit  placing  his  brand  up- 
on this  animal.  The  utmost  that  can  be 
claimed  from  his  statement  to  one  of  the 
witnesses  in  regard  to  the  brand  was  that  he 
branded  some  of  his  own  calves.  In  the 
conversation  he  did  not  even  suggest  the 
color,  or  a  sufficient  description  of  them,  to 
identify  which  animals  he  did  brand.  If 
Frank  Stewart  branded  Collins'  animal,  ap- 
pellant was  not  present,  and  the  evidence  ex- 
cludes the  idea  that  Frank  Stewart  branded 
them,  except  at  the  request  of  appellant; 
and  It  is  also  shown  that  appellant  did  not 
designate  to  Stewart  which  particular  ani- 
mals to  brand,  otherwise  than  calves  or  year- 
lings that  he  (appellant)  had  in  the  pasture. 
Stewart  testifies  that  on  finding  these  ani- 
mals he  placed  appellant's  brand  upon  them. 
Appellant  was  not  present  when  Stewart 
branded  them,  and  If  there  was  criminality 
attached  to  this  branding,  through  the  insti- 
gation of  appellant,  using  Stewart  as  an 
agent  to  brand  the  cattle  of  Collins,  so  that 
he  might  obtain  the  ownership  in  this  way, 
then  he  was  not  present,  and  could  not  be 
a  principal,  and  would  not  be  more  than  an 
accomplice.  So  we  have  no  direct  testimony 
of  appellant's  connection  with  the  branding 
of  Collins'  animals,  even  Independent  of  the 
idea  of  a  mistake,  If  he  did  brand  them.  Cir- 
cumstances must  be  relied  upon.  At  the 
time  he  took  the  animal  and  drove  It  to  town, 
the  brand  bad  been  on  it  for  some  time,  per- 
haps as  long  as  two  weeks  or  more.  So  un- 
der these  statements  both  questions  are  sug- 
gested: First,  that  a  charge  on  circumstan- 
tial evidence  should  have  been  given;  and, 
second,  if  the  animals  were  taken  through 
a  conspiracy  between  himself  and  Frank 
Stewart,  then  appellant  was  not  present  and 
not  connected  with  the  original  taking;  for 
It  is  found  from  the  testimony  that,  if  a 
theft  was  committed,  it  was  at  the  time  the 
brand  was  placed  upon  the  animal.  The  animal 
ran  with  appellant's  cattle  in  the  same  pas- 
ture, and  was  not  moved  for  some  time  after 
the  brand  was  placed  upon  It  If  there  was 
a  fraudulent  taking,  It  was  at  the  time  the 
animal  was  handled  and  brand  placed  up- 
on it  Because  these  charges  were  not  giv- 
en, a  reversal  is  required. 

An  application  for  continuance  was  sought. 


This  la  not  discussed,  In  view  of  the  disposi- 
tion made  of  the  appeal.  The  witnesses  may 
be  obtained  upon  another  trial. 

The  judgment  is  reversed,  and  the  cause  la 
remanded. 


Ex  parte  SMYTHB. 
(Court  of  Criminal  A|>P«1»  °f  Texas.   May  12, 

1.  States  (J  119*)— Appropriation  of  Funds 
to  Private  Purpose. 

Laws  1907,  p.  138,  c.  62,  punishing  the 
abandonment  of  wife  and  children,  declaring 
that  the  fine  imposed  shall  be  paid  into  court 
for  the  benefit  of  the  wife  or  children,  is  in  con- 
flict with  Const,  art.  16,  §  6,  providing  that  no 
appropriation  for  private  purposes  shall  be 
made,  since  fines  are  the  money  of  the  state, 
which  cannot  be  appropriated  for  individual 
purposes. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  |  119.*] 

2.  Constitutional  Law  (J  61*)— Delegation 
of  Legislative  Powers. 

Laws  1907,  p.  133,  c.  62,  punishing  the 
abandonment  of  wife  and  children,  and  author- 
izing the  court  before  trial,  with  the  consent  of 
accused,  or  after  conviction,  to  require  him  to 
pay  a  specified  sum  weekly  to  the  wife  or  chil- 
dren, and  to  release  him  from  custody  on  his 
giving  a  recognizance,  etc.,  authorizes  the  court 
to  suspend  the  law,  in  violation  of  Const,  art. 
1.  §  28. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  61.*] 

3.  Jury  (S  31*>-Denial  of  Trial  bt  Juby. 

Laws  1907,  p.  133,  c  62,  punishing  the 
abandonment  of  wife  and  children,  and  author- 
izing the  court,  before  trial,  with  the  consent  of 
accused,  or  after  conviction,  to  require  him  to 
pay  a  specified  sum  weekly  to  the  wife  or  chil- 
dren, and  to  release  him  from  custody  on  his 
entering  into  a  recognizance,  etc.,  is  invalid,  as 
depriving  accused  of  the  constitutional  right  of 
trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SI  204-219;  Dec  Dig.  {  31.*] 

Ramsey,  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  J.  K.  P.  Qillasple,  Judge. 

Application  by  Frank  A.  Smythe  for  writ 
of  habeas  corpus  for  his  discharge  from  cus- 
tody, charged  with  abandoning  his  wife.  Re- 
lator discharged. 

K.  C.  Barkley,  for  appellant.  F.  J.  Mo- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 


BROOKS,  J.  Relator  was  arrested  on  a 
capias  Issued  upon  an  indictment  returned 
into  the  criminal  district  court  of  Harris 
county,  wherein  relator  was  charged,  in  sub- 
stance, with  unlawfully  and  willfully  and 
without  cause  abandoning  his  wife.  He  made 
application  for  writ  of  habeas  corpus  to 
Hon.  J.  K.  P.  Gillaspie,  judge  of  said  court, 
which  having  been  refused  by  him,  relator 
filed  his  petition  in  this  court  seeking  re- 
lease. 

We  do  not  deem  it  necessary  to  state  seria- 
tim the  Insistences  upon  which  relator  pred- 
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lea  tea  his  release  in  tills  case,  but  suffice  it 
to  say  that  all  of  his  positions  raise  the 
question  as  to  the  constitutionality  and  va- 
lidity of  the  abandonment  of  wife  or  chil- 
dren statute  to  be  found  In  Acts  30th  Leg. 
1907,  p.  133,  c.  62.  We  hold  that  said  act 
is  totally  invalid.  It  will  be  seen  from  an 
inspection  of  said  act  that,  after  relator  Is 
fined  under  the  same,  said  fine  shall  be  paid 
into  court  for  the  benefit  of  the  wife,  or  to 
the  guardian  or  custodian  of  the  minor  child 
or  children.  Section  6,  art.  16,  of  the  state 
Constitution  reads  as  follows:  "No  appro- 
priation for  private  or  Individual  purposes 
shall  be  made."  Then  the  article  goes  on 
and  provides  for  a  regular  statement,  under 
oath,  and  an  account  of  the  receipts  and  ex- 
penditures of  all  public  money.  The  first 
clause  cited  of  said  section  Is  the  one  that 
we  hold  absolutely  invalidates  the  penal 
clause  In  the  statute  under  consideration, 
since  it  provides  that,  when  the  relator  is 
fined,  said  fine  shall  be  paid  to  the  wife  or 
the  minor  child  or  children.  However  benef- 
icent the  purpose  of  this  legislation,  all  of 
which  we  readily  and  cheerfully  concede, 
yet  we  must  hold  that  no  penal  statute  can 
be  passed  In  this  state,  in  the  light  of  the 
provision  of  the  Constitution  quoted,  which 
statute  permits  the  fine  after  collection  to 
be  paid  to  the  individual,  whoever  that  in- 
dividual may  be;  It  clearly  follows  that, 
when  the  fine  is  Imposed,  said  fine  becomes 
the  money  of  the  state  of  Texas.  Then,  for 
the  law  to  provide  that  that  money  must  be 
paid  to  the  party  Injured  by  the  violation  of 
the  law  is  a  direct  appropriation  of  public 
funds  for  private  or  individual  purposes. 
Suppose  the  Legislature  had  provided  that 
where  a  man  beats  another  with  a  stick,  or 
offers  him  any  other  unlawful  violence  other 
than  death,  the  fine  that  should  be  collected 
for  said  unlawful  act  should  be  turned  over 
to  the  victim  of  said  assault.  Certainly  it 
could  not  be  Insisted  that  this  character  of 
law  would  not  infringe  the  provision  of  the 
Constitution  cited.  Nor  would  the  fact  that 
the  husband  Is  under  moral  and  civil  liabili- 
ty to  support  the  wife  and  child  render  the 
act  less  obnoxious  to  the  provision  under 
consideration.  The  Constitution  of  this  state 
does  not,  nor  can  it  be  bent  to,  meet  benef- 
icent purposes,  however  noble  the  design  may 
be,  because  to  appropriate  this  money  of  the 
state  of  Texas  to  support  the  wife  or  child 
would  be  equally  In  violation  of  the  letter  and 
spirit  of  the  law  as  it  would  be  to  appropri- 
ate money  for  any  other  character  of  fine 
to  the  party  who  was  Injured  by  the  viola- 
tion of  the  law  under  which  the  fine  was  im- 
posed. 

The  abandonment  statute  under  considera- 
tion further  provides  "that  before  the  trial 
(with  the  consent  of  the  defendant),  or  after 
conviction,  Instead  of  imposing  the  punish- 
ment hereinbefore  provided,  or  in  addition 
thereto  the  court  in  its  discretion,  having  re- 
carded  the  circumstances  and  financial  abili- 


ty of  the  defendant,  shall  have  the  power  to 
pass  an  order  which  shall  be  subject  to 
change  by  it  from  time  to  time  as  the  circum- 
stances may  require,  directing  the  defendant 
to  pay  a  certain  sum  weekly  to  the  wife, 
guardian  or  custodian  of  the  minor  child  or 
children,  and  to  release  the  defendant  from 
custody,  on  probation,  during  the  time  of 
the  imprisonment  upon  his  entering  into  a 
recognizance,  with  two  good  and  sufficient 
sureties  in  double  the  amount  of  the  fine 
imposed,  payable  to  the  county  judge."  The 
condition  of  the  bond,  in  substance,  is  that  the 
defendant  shall  make  his  personal  appear- 
ance In  court  when  ordered  to  do  so  by  the 
court  during  the  suspension  of  imprisonment 
or  probation,  and  shall  further  comply  with 
the  terms  of  the  order,  then  the  recognizance 
shall  be  void;  otherwise,  in  full  force  and 
effect  Section  28,  art.  1,  of  the  state  Con- 
stitution, provides:  "No  power  of  suspend- 
ing laws  in  this  state  shall  be  exercised  ex- 
cept by  the  Legislature."  The  clause  of  the 
statute  under  consideration,  last  cited,  clear- 
ly authorizes  the  county  judge  to  suspend  the 
law  In  that  he  suspends  the  punishment.  A 
law  without  a  punishment,  especially  a  penal 
law,  has  no  validity  or  force  whatever,  and 
when  one  suspends  the  penalty  he  suspends 
the  law.  Therefore  we  bold  that  this  sec- 
tion of  the  act  In  question  violates  the  sec- 
tion of  the  Constitution,  last  quoted. 

Without  passing  upon  the  other  questions  in 
the  other  sections  of  the  act,  we  will  say 
that  the  bond  authorized  to  be  executed 
might  be  $2,000,  since  the  maximum  fine- 
could  be  $1,000.  In  the  light  of  this  sugges- 
tion. It  occurs  to  us  that,  even  conceding  the 
validity  of  the  bond,  which  we  do  not,  it 
should  be  made  within  the  jurisdiction  of  the 
county  court  Furthermore,  this  statute  is 
invalid,  since  It  deprives  the  defendant  of  the 
right  of  trial  by  Jury,  which  Is  also  guaran- 
teed by  the  Constitution.  The  first,  clause 
of  the  act  in  defining  the  offense,  says  "that 
every  person  who  shall,  without  good  cause, 
abandon  his  wife  and  neglect  and  refuse  to 
maintain  and  provide  for  her,"  etc.  This 
section  of  the  act  might  be  upheld  on  the 
theory  that  by  the  words  "good  cause"  the 
Legislature  intended  to  say  "lawful  cause," 
that  Is  further  to  say,  those  causes  enumer- 
ated under  the  divorce  law,  and  hence  might 
be  upheld  on  the  theory  that  the  Legislature 
did  not  Intend  to  punish  the  husband  for  fall- 
ing to  support  or  for  having  abandoned  the 
wife,  except  for  those  causes  expressly  de- 
fined In  the  divorce  law  of  this  state.  If 
this  is  the  meaning  of  the  Legislature  in  the 
act  under  consideration,  then  if  this  legisla- 
tion Is  re-enacted,  or  similar  legislation  is 
passed,  the  basis  for  a  prosecution  should  be 
succinctly  and  clearly  laid  down. 

Relator  is  accordingly  discharged. 

RAMSEY,  J.  (dissenting).  Relator  was 
arrested  on  a  capias  issued  upon  an  indict- 
ment returned  into  the  criminal  district 
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court  of  Harris  county,  wherein  relator  was 
charged,  In  substance,  with  unlawfully  and 
willfully  and  without  cause  abandoning  his 
wife.  He  made  application  for  writ  of  ha- 
beas corpus  to  Hon.  J.  K.  P.  Gillasple,  Judge 
of  said  court,  which  having  been  refused  by 
him,  relator  filed  his  petition  In  this  court 
seeking  release. 

1.  A  number  of  questions  are  raised  on 
the  application,  and  relator  assigns  many 
grounds  why  his  arrest  should  be  held  un- 
lawful and  his  release  ordered.  Among  oth- 
er things,  it  Is  urged  that  the  Indictment  re- 
turned against  him  la  not  good,  In  that  It 
Is  not  averred  that  he  abandoned  his  wife 
without  "good"  cause,  but  that  It  Is  only 
averred  that  he  unlawfully  and  willfully  and 
without  cause  abandoned  his  said  wife. 
This  matter  cannot  be  raised  In  this  pro- 
ceeding. It  is  well  settled  that  a  writ  of 
habeas  corpus  is  not  available  to  test  the 
sufficiency  of  a  complaint  or  Indictment 
Bee  Ex  parte  Beverly,  34  Tex.  Cr.  R.  644,  31 
8.  W.  645;  Ex  parte  Cox,  68  Tex.  Cr.  R. 
240,  100  S.  W.  368. 

2.  The  act  under  which  the  Indictment 
was  returned  Is  chapter  62,  p.  133,  of  the 
Acts  of  the  30th  Legislature  of  1907.  Sec- 
tion 1  of  this  act,  which  undertakes  to  de- 
fine the  offense.  Is  as  follows:  "That  every 
person  who  shall,  without  good  cause,  aban- 
don his  wife  and  neglect  and  refuse  to 
maintain  and  provide  for  her,  or  any  per- 
son who  shall  abandon  his  or  her  minor  child 
or  children,  under  the  age  of  twelve  years, 
In  destitute  or  necessitous  circumstances  and 
willfully  neglect  or  refuse  to  maintain  or 
provide  for  such  child  or  children,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than '  one  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  by 
imprisonment  In  the  county  jail,  not  less 
than  one  year  nor  more  than  two  years  or 
by  both  such  fine  and  Imprisonment;  and 
should  a  fine  be  Imposed  It  shall  be  paid  Into 
court  for  the  benefit  of  the  wife,  or  to  the 
guardian  or  custodian  of  the  minor  child 
or  children;  provided,  that  before  the  trial 
(with  the  consent  of  the  defendant),  or  aft- 
er conviction,  Instead  of  imposing  the  pun- 
ishment hereinbefore  provided,  or  In  addi- 
tion thereto  the  court  in  Its  discretion,  hav- 
ing regard  to  the  circumstances  and  finan- 
cial ability  of  the  defendant,  shall  have  the 
power  to  pass  an  order  which  shall  be  sub- 
ject to  change  by  It  from  time  to  time  as 
the  circumstances  may  require,  directing  the 
defendant  to  pay  a  certain  sum  weekly  to 
the  wife,  guardian  or  custodian  of  the  minor 
child  or  children,  and  to  release  the  defend- 
ant from  custody,  on  probation,  during  the 
time  of  the  Imprisonment  upon  his  entering 
into  a  recognizance,  with  two  good  and  suffi- 
cient sureties  in  double  the  amount  of  the 
fine  imposed,  payable  to  the  county  judge. 
The  conditions  of  the  recognizance  shall  be 
such  that  If  the  defendant  shall  make  his 


personal  appearance  in  court  whenever  or- 
dered to  do  so  by  the  court  during  the  sus- 
pension of  Imprisonment  or  probation,  and 
shall  further  comply  with  the  terms  of  the 
order,  then  the  recognizance  shall  be  void, 
otherwise  In  full  force  arid  effect.  If  the 
court  be  satisfied  by  information  and  due 
proof,  under  oath,  that  at  any  time  during 
the  suspension  of  Imprisonment  or  proba- 
tion that  the  defendant  has  violated  the 
terms  of  such  order,  the  court  may  forth- 
with proceed  with  the  trial  of  the  defend- 
ant under  the  original  Indictment,  or  sen- 
tence him  under  the  original  conviction,  as 
the  case  may  be.  In  case  of  forfeiture  of 
recognizance  and  enforcement  thereof  by 
execution,  the  sum  recovered  shall  be  paid 
to  the  wife,  guardian  or  custodian  -of  the 
minor  child  or  children." 

The  grounds  urged  as  reasons  for  hold- 
ing this  act  unconstitutional  are  as  follows: 
First  That  such  act  is  void  because  It  de- 
prives the  defendant  of  a  speedy  public 
trial,  and  In  support  of  this  proposition  the 
following  authorities  are  cited:  Const  Tex. 
art  1,  (  10;  Code  Cr.  Proa  1806,  art  4;  Wal- 
don  v.  State,  60  Tex.  Cr.  R.  614,  98  8.  W.  848. 
Second.  The  act  Is  unconstitutional  because 
it  gives  the  court  power  to  suspend  the  law, 
and  on  that  question*  the  following  author- 
ities are  cited:  Const  Tex.  art  1,  f  28;  Bur- 
ton v.  Dupree,  19  Tex.  Civ.  App.  275,  46  S. 
W.  272;  Jann  v.  State,  42  Tex.  Cr.  R.  631, 
51  S.  W.  1126,  96  Am.  St  Rep.  821;  S.  A  & 
A.  P.  Ry.  Co.  r.  Lester,  99  Tex.  219,  89  S. 
W.  752;  Ex  parte  Coombs,  38  Tex.  Cr.  R. 
648,  44  S.  W.  859;  Curtis  v.  G.,  C.  ft  8.  F. 
Ry.  Co.,  26  Tex.  Civ.  App.  304,  63  8.  W.  149; 
Sutherland,  Statutory  Constructions,  I  69. 
Third.  That  the  act  is  unconstitutional  In 
that  It  deprives  defendant  In  part,  of  the 
right  of  trial  by  jury.  Fourth.  That  such 
act  is  unconstitutional  because  in  effect  it 
gives  the  court  the  right  to  Imprison  for 
debt  Fifth.  That  the  act  Is  Invalid  in  that 
It  Is  void  for  uncertainty  because  It  defines 
no  offense. 

Elaborating  these  positions  somewhat  the 
argument  of  appellant  Is:  The  Constitution 
provides  that  In  all  criminal  prosecutions 
the  accused  shall  have  a  speedy  public  trial; 
whereas  this  act  undertakes  to  suspend  an 
Indictment  over  appellant  Indefinitely,  ,ln 
that  it  provides  that  "before  the  trial,  with 
the  consent  of  the  defendant  or  after  con- 
viction, Instead  of  imposing  the  punishment 
hereinbefore  provided,  or  In  addition  there- 
to, the  court  In  Its  discretion,  having  regard 
to  the  circumstances  and  financial  ability  of 
the  defendant  shall  have  the  power  to  pass 
an  order  which  shall  be  subject  to  change 
by  It  from  time  to  time,  as  the  circumstan- 
ces may  require,  directing  the  defendant  to 
pay  a  certain  sum  weekly  to  the  wife 
•  •  •  and  to  release  the  defendant  from 
custody  on  probation."  The  act  also.  It  la 
stated,  provides  for  the  defendant  entering 
Into  recognizance,  and  further  states:  "The 
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condition  of  this  recognizance  shall  be  such 
that  If  the  defendant  shall  make  his  per- 
sonal appearance  In  court  whenever  ordered 
to  do  so  by  the  court  during  the  suspension 
of  imprisonment  or  probation  and  shall  fur- 
ther comply  with  the  terms  of  the  order, 
then  the  recognizance  shall  be  void,  other- 
wise In  full  force  and  effect"  "If  the  court 
be  satisfied  •  •  •  that  at  any  time  dur- 
ing the  suspension  of  imprisonment  or  pro- 
bation that  the  defendant  has  violated  the 
terms  of  such  order,  the  court  may  forth- 
with proceed  with  the  defendant  under  the 
original  indictment  or  sentence  him  under 
the  original  conviction  as  the  case  may 
be."  The  argument  is  made  that  the  act  Is 
unconstitutional  in  that  it  deprives  defend- 
ant, in  part,  of  the  right  of  trial  by  jury, 
and  we  are  reminded  that  Const  Tex.  art  1, 
}  15,  provides:  "The  right  of  trial  by  Jury 
shall  remain  inviolate."  Yet  this  law  says: 
"Instead  of  Imposing  the  punishment  herein 
provided,  or  in  addition  thereto,  •  *  • 
the  court  in  its  discretion  having  regard  to 
the  circumstances  and  financial  ability  of 
the  defendant  shall  have  the  power  to  pass 
an  order  which  shall  be  subject  to  change 
by  it  from  time  to  time  as  the  circumstances 
may  require,  directing  the  defendant  to  pay 
a  certain  sum  weekly  to  the  wife  *  •  • 
and  to  release  the  defendant  from  custody 
on  probation."  It  is  urged  that  the  effect 
of  this  provision  deprives  the  defendant  of 
the  right  of  trial  by  jury  as  to  whether  be 
shall  pay  this  sum  weekly  or  monthly  to 
his  wife,  or  In  lieu  thereof  go  to  jail;  that 
this.  In  effect,  gives  the  court  the  right  to 
try  him  and  impose  this  obligation  upon  him, 
which  is  in  fact  a  criminal  sentence,  with- 
out tbe  right  of  trial  by  jury.  On  the  prop- 
osition that  tbe  act  is  unconstitutional  be- 
cause in  effect  it  gives  the  court  the  right 
to  imprison  for  debt  we  are  referred  to  arti- 
cle 1,  {  18,  of  our  Constitution,  which  pro- 
vides. "No  person  shall  ever  be  imprisoned 
for  debt,"  and  yet  this  law,  it  is  urged,  seeks 
to  compel  the  defendant  to  pay  a  certain 
sum  weekly  for  the  support  of  his  wife, 
and  says,  in  effect  "If  you  pay  this  debt  we 
have  imposed  upon  you,  you  may  remain  at 
liberty;  but  if  you  fall  to  pay  It,  the  court 
will  Imprison  you  under  the  provisions  of 
this  act"  This,  It  is  urged,  in  letter  and 
In  spirit  Is  a  violation  of  this  safeguard  of 
liberty  which  is  written  In  every  constitu- 
tion of  tbe  English-speaking  race.  Finally, 
the  argument  is  made  that  this  act  defines 
no  offense,  as  no  person  could  tell  what 
would  constitute  "good  cause"  as  named 
therein,  and  as  Pen.  Code  1895,  art  3,  shows 
that  neither  layman  nor  judge  is  permitted 
to  go  outside  of  the  Penal  Code  for  the  def- 
initions of  offenses;  that  it  Is  not  the  aim 
of  the  law  to  try  a  man  for  the  violation 
of  a  law  written  nowhere  except  in  the 
minds  of  the  trial  judge  or  Jury. 

We  have  thus  set  out  at  length  the  posi- 
tions of  counsel,  with  a  statement  of  the 


arguments  and  reasons,  as  well  as  a  collec- 
tion of  the  authorities  which  it  is  contenued 
support  them.  In  addition  to  the  reasons 
urged  by  appellant  why  this  law  should  be 
held  Invalid,  it  Is  also  suggested  In  the  opin- 
ion of  the  majority  of  the  court  that  It  is 
in  contravention  of  section  6,  art  18,  of 
the  state  Constitution.  This  entire  article 
Is  as  follows:  "No  appropriation  for  private 
or  Individual  purposes  shall  be  made.  A 
regular  statement  under  oath,  and  an  ac- 
count of  the  receipts  and  expenditures  of  all 
public  money  shall  be  published  annually 
In  such  manner  as  shall  be  prescribed  by 
law."  There  are  a  number  of  these  cases 
pending  in  this  court  involving  the  validity 
of  this  statute.  For  the  reason  that  the 
question  Is  so  clearly  presented  in  tbe  brief 
filed  by  relator,  and  inasmuch  as  the  sole 
question  hare  presented  Is  the  constitution- 
ality of  this  measure,  I  have  deemed  It  ap- 
propriate to  write  my  views  in  this  case, 
although  cases  involving  the  same  matter 
have  been  pending  in  this  court  before  this 
appeal  was  filed.  I  shall  discuss  all  the 
matters  urged  why  the  act  is  unconstitu- 
tional, though  somewhat  in  the  reverse  or- 
der. 

(1)  It  Is  contended  that  the  act  does  not 
define  an  offense  in  plain  and  intelligible 
language,  and  therefore  Is  Invalid,  and  rela- 
tor Is  entitled  to  a  discharge.  If  the  state- 
ment and  proposition  is  correct  the  result 
must  follow;  but  I  cannot  accede  to  the  con- 
tention that  the  act  does  not  define  an  of- 
fense and  provide  an  appropriate  penalty 
therefor.  The  act  does  provide  that  every 
person  who  shall  without  good  cause  aban- 
don his  wife  and  neglect  and  refuse  to  main- 
tain and  provide  for  her,  or  any  person  who 
shall  abandon  his  or  her  minor  child  or 
children  under  the  age  of  12  years,  In  desti- 
tute or  necessitous  circumstances,  and  will- 
fully neglect  or  refuse  to  maintain  or  provide 
for  such  child  or  children,  shall  be  deemed 
guilty  of  a  misdemeanor.  This,  I  think,  de- 
fines the  offense,  and  such  is  the  uniform 
holding  of  all  the  courts  where  the  question 
has  arisen,  so  far  as  I  have  been  able  to 
discover.  This  precise  question  came  before 
the  Supreme  Court  of  Missouri  in  tbe  case 
of  State  v.  Davis,  70  Mo.  467.  The  statute 
construed  in  that  case  is,  so  far  as  relates 
to  the  definition  of  the  offense,  almost  a  liter- 
al copy  of  our  statute.  It  is  as  follows: 
"Every  husband  shall  be  deemed  guilty  of 
a  misdemeanor  who  shall  without  good  cause 
abandon  his  wife  and  fail  and  neglect  or 
refuse  to  maintain  and  provide  for  her  or 
who  shall  without  good  cause  abandon  bis 
child  or  children  under  the  age  of  twelve 
years  born  In  lawful  wedlock  and  fall,  neg- 
lect or  refuse  to  maintain  and  provide  for 
such  child."  In  discussing  the  case  the 
court  say:  "The  abandonment  of  a  child  Is 
a  statutory  offense,  and  the  language  of  the 
statute  Is  sufficient  in  an  Indictment  to 
charge  the  crime.    Abandonment  does  not 


Digitized  by 


204 


120  SOUTHWESTERN  REPORTER. 


(Tex. 


mean  a  mere  temporary  absence  from  home, 
or  temporary  neglect  of  parental  duty.  Bou- 
vier  defines  abandonment  thus:  'The  act 
of  a  husband,  or  wife,  who  leaves  his  or  her 
consort  willfully  and  with  an  Intention  of 
causing  perpetual  separation.'  Webster  de- 
fines It  as  'a  total  desertion;  a  state  of  being 
forsaken.'  Additional  words  in  the  indict- 
ment would  have  been  but  definitions  of  the 
term  'abandonment,'  in  words  which  perhaps 
would  equally  require  definitions."  This  act 
la  very  similar  In  many  ways  to  our  statute 
in  reference  to  negligent  homicide,  which 
statute  has  been  sustained  almost  from  the 
foundation  of  the  government  Articles  683, 
684,  6S5,  686,  and  687,  Pen.  Code  1895,  are 
as  follows: 

"Art  683.  Homicide  by  negligence  is  of 
two  kinds:  (1)  Such  as  happens  in  the  per- 
formance of  a  lawful  act;  and  (2)  that 
which  occurs  in  the  performance  of  an  un- 
lawful act. 

"Art  684.  If  any  person  in  the  perform- 
ance of  a  lawful  act  shall,  by  negligence  and 
carelessness,  cause  the  death  of  another,  he 
Is  guilty  of  negligent  homicide  of  the  first 
degree. 

"Art.  685.  A  lawful  act*  Is  one  not  for- 
bidden by  the  penal  law,  and  which  would 
give  no  Just  occasion  for  a  civil  action. 

"Art.  686.  To  constitute  this  offense  there 
must  be  an  apparent  danger  of  causing  the 
death  of  the  person  killed,  or  some  other. 

"Art.  687.  The  want  of  proper  care  and 
caution  distinguishes  this  offense  from  ex- 
cusable homicide.  The  degree  of  care  and 
caution  is  such  as  a  man  of  ordinary  pru- 
dence would  use  under  like  circumstances." 

It  is  true  that  article  687  undertakes  to  de- 
fine what  is  meant  by  the  degree  of  care 
and  caution  as  those  words  are  used  in  the 
statute,  and  it  is  defined  to  be  such  as  a 
man  of  ordinary  prudence  would  use  under 
like  circumstances;  but  it  is  not  believed 
that  this  definition  is  important  as  affecting 
the  validity  of  the  statute  or  more  than  a 
declaration  of  what  would  be  implied  in  the 
law  in  the  absence  of  such  a  definition.  It 
will  thus  be  seen  by  an  inspection  of  these 
acts  that  negligent  homicide  of  either  the 
first  or  second  degree  is  not  fully  defined, 
except  such  homicide  as  occurs  through  neg- 
ligence of  the  party  charged  and  as  may 
happen  in  the  performance  of  a  lawful  act 
or  as  may  occur  in  the  performance  of  an 
unlawful  act.  It  is  clear  that  such  homicide 
may  occur  in  any  one  of  a  thousand  ways, 
and  that  no  man  born  of  woman  has  written 
or  would  ever  be  able  to  write  in  the  statute 
every  circumstance  or  state  of  case  under 
which  a  killing  might  occur.  And  so  in  con- 
struing this  statute  the  law  undertakes  to 
visit  punishment  upon  and  create  an  offense 
in  the  act  and  out  of  the  fact  of  abandon- 
ment of  the  wife  or  child  without  good 
cause.  What  is  good  cause  in  a  case  must 
depend  upon  the  facts  and  circumstances  of 


each  particular  case,  Judged  by  all  the  sur- 
roundings. It  would  be  impossible  in  the 
nature  of  things  to  define  the  offense  fur- 
ther, nor  do  we  think  it  essential  to  its  valid- 
ity that  It  should  be  further  defined.  The 
grounds  and  causes  of  abandonment  the 
facts  and  circumstances  ^surrounding  such 
environments,  are  as  various  and  innumer- 
able as  the  emotions  of  men  or  their  shifting 
environments,  and  as  many-sided  and  com- 
plex as  the  shades  and  shadows  of  life,  and 
as  abounding  as  the  "multitudinous  laughter 
of  the  seas."  Again,  we  think  it  perhaps 
correct  to  say  that  the  statute  may  be  sus- 
tained on  the  proposition  and  theory  sug- 
gested by  Judge  BROOKS  in  the  majority 
opinion,  that  the  term  "good  cause"  is  synon- 
ymous with  the  term  "lawful  cause."  If  it 
can  in  fairness  be  held  that  the  terms  are 
synonymous  it  will  not  as  I  believe,  change 
the  rule  as  to  the  validity  of  the  statute. 

(2)  Again,  I  think  the  statute  is  not  ob- 
noxious to  the  claim  and  contention  that  It 
warranto  an  imprisonment  for  debt  It  no- 
more  does  this  than  does  any  other  article 
of  our  criminal  statute,  which  provides  for 
the  confinement  of  a  defendant  on  convic- 
tion in  default  of  the  payment  of  the  fine 
assessed  against  him.  It  may  be  that  some 
features  and  provisions  of  the  act  are  not 
warranted  under  our  Constitution,  and  that 
it  should  be  held  that  it  is  not  competent  to- 
permit  the  court  in  its  discretion  "to  pass  an 
order  which  shall  be  subject  to  change  by- 
it  from  time  to  time  as  the  circumstances 
may  require,  directing  the  defendant  to  pay 
a  certain  sum  weekly  to  the  wife,  guardian, 
or  custodian  of  the  minor  child  or  children, 
and  to  release  the  defendant  from  custody, 
on  probation."  It  may  be  that  this  provi- 
sion ought  to  be  held  obnoxious  to  and  in 
contravention  of  article  1,  I  28,  of  the  Con- 
stitution, depriving  the  court  of  the  power  to 
suspend  the  law,  and  it  may  be  that  this 
provision  is  not  In  consonance  with  the  spir- 
it of  article  1,  I  18,  which  provides  that  the 
right  of  trial  by  Jury  shall  remain  inviolate. 
I  am  not  prepared  to  agree  that  the  act  is 
in  contravention  of  article  16,  f  6,  of  our 
Constitution,  quoted  above.  It  occurs  to 
me  that  the  intent  and  purpose  of  that  pro- 
vision of  the  Constitution  was  to  prohibit 
the  Legislature  from  making  appropriations 
out  of  funds  raised  by  public  taxes,  as  gra- 
tuities to  private  individuals,  and  was  not 
meant  to  lay  an  embargo  or  inhibition  on  the 
disposition  to  be  made  of  mere  penalties  for 
the  violations  of  our  criminal  law.  How- 
ever, this  becomes  unimportant  for  the  rea- 
son that  if  the  provisions  affecting  the  rem- 
edy and  enforcement  of  the  fine  provided  for 
In  this  act  are  for  any  reason  invalid,  these 
provisions,  so  far  as  they  contravene  the 
Constitution,  must  fail.  I  am  Inclined  to 
think  personally  that  it  is  within  the  power 
of  the  Legislature  to  provide  that  when  the 
fine  Is  paid  into  court  the  same  should  be 
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for  the  benefit  of  the  wife,  or  In  a  proper  case 
for  the  benefit  of  the  minor  child  or  children. 
I  am  Inclined  to  believe  that  the  fine  assessed 
against  relator  is  subject  to  the  control  and 
disposition  of  the  Legislature,  and  they  may 
make  such  direction  and  provision  for  its 
disposition  as  it  sees  proper.  This  as  I 
understand,  is  the  rule  both  at  common 
law  and  In  this  state.  Nor  is  It  certain  that 
provision  cannot  be  made  by  bond  or  recog- 
nizance for  the  payment  of  the  fine  assessed 
{none  other)  in  installments,  and  for  security 
to  be  taken  therefore  by  an  instrument  In 
the  nature  of  a  recognisance. 

However,  I  am  clear  that  If,  for  any  or  all 
of  the  reasons  suggested  above,  the  provi- 
sions for  the  collection  and  payment  of  the 
fine  should  be  declared  to  be  unconstitution- 
al, it  does  not  and  cannot  in  the  slightest 
manner  affect  the  validity  of  this  act.  To 
my  mind  it  Is  demonstrably  clear  that  we 
have  a  statute  in  which  an  offense  Is  defined 
and  in  which  a  penalty  la  named.  This  por- 
tion of  the  act  Is  complete  and  perfect  in  it- 
self, and  If  the  mere  process  by  which  the 
payment  of  such  fine  shall  be  provided  for 
should  be  held  to  be  invalid  and  nugatory, 
it  cannot  afreet  the  result  It  is  the  uniform 
rule  that  where  a  part  of  an  act  is  valid  and 
part  invalid,  if  the  valid  provisions  are  separ- 
able, the  act  may  be  sustained  and  the  in- 
valid portion  fall.  Such  is  the  rule  laid 
down  by  Mr.  Cooley  in  his  work  on  Constitu- 
tional Limitations,  at  pages  209,  210,  211: 
"It  will  sometimes  be  found  that  an  act  of 
the  Legislature  is  opposed  in  some  of  its  pro- 
visions to  the  Constitution,  while  others, 
standing  by  themselves,  would  be  unobjec- 
tionable. So  the  forms  observed  in  passing 
it  may  be  sufficient  for  some  of  the  purposes 
sought  to  be  accomplished  by  it,  but  Insuffi- 
cient for  others.  In  any  such  case  the  por- 
tion which  conflicts  with  the  Constitution, 
or  in  regard  to  which  the  necessary  condi- 
tions have  not  been  observed,  must  be  treat- 
ed as  a  nullity.  Whether  the  other  parts  of 
the  statute  must  also  be  adjudged  void  be- 
cause of  the  association  must  depend  upon  a 
consideration  of  the  object  of  the  law,  and 
in  what  manner  and  to  what  extent  the  un- 
constitutional portion  affects  the  remainder. 
A  statute,  It  has  been  said,  Is  Judicially  held 
to  be  unconstitutional  because  it  is  not  with- 
in the  scope  of  legislative  authority.  It  may 
-either  propose  to  accomplish  something  pro- 
hibited by  the  Constitution,  or  to  accom- 
plish some  lawful,  and  even  laudable,  object 
by  means  repugnant  to  the  Constitution 
of  the  United  States  or  of  the  state.  A 
statute  may  contain  some  such  provisions, 
and  yet  the  same  act,  having  received  the 
sanction  of  all  branches  of  the  Legislature, 
aad  being  in  the  form  of  law,  may  contain 
■other  useful  and  salutary  provisions,  not  ob- 
noxious to  any  Just  constitutional  exception. 
It  would  be  inconsistent  with  all  just  prin- 
ciples of  constitutional  law  to  adjudge  these 
enactments  void  because  they  are  associated 


in  the  same  act,  but  not  connected  with  or 
dependent  on  others  which  are  unconstitu- 
tional. Where,  therefore,  a  part  of  a  stat- 
ute is  unconstitutional,  that  fact  does  not 
authorize  the  courts  to  declare  the  remainder 
void  also,  unless  all  the  provisions  are  con- 
nected in  subject-matter,  depending  on  each 
other,  operating  together  for  the  same  pur- 
pose, or  otherwise  so  connected  together  in 
meaning,  that  it  cannot  be  presumed  the  Leg- 
islature would  have  passed  the  one  without 
the  other.  The  constitutional  and  unconsti- 
tutional provisions  may  even  be  contained 
in  the  same  section,  and  yet  be  perfectly 
distinct  and  separable,  so  that  the  first  may 
stand  though  the  last  fall.  The  point  is  not 
whether  they  are  contained  in  the  same  sec- 
tion, for  the  distribution  into  sections  is 
purely  artificial,  but  whether  they  are  es- 
sentially and  Inseparably  connected,  in  sub- 
stance. If,  when  the  unconstitutional  por- 
tion is  stricken  out,  that  which  remains  is 
complete  in  itself,  and  capable  of  being  exe- 
cuted in  accordance  with  the  apparent  leg- 
islative intent,  wholly  independent  of  that 
which  was  rejected,  it  must  be  sustained." 
And  such  Is  the  holding  of  this  court 

This  rule  will  be  recognized  by  every  law- 
yer. Ought  it  to  be  applied,  and  can  It  in 
fairness  be  applied,  to  this  question?  It  Is 
undeniable,  if  my  view  is  correct  that  the 
act  defines  an  offense.  It  is  undeniable  that 
it  fixes  in  definite  and  clear  terms  a  penalty. 
If  the  act  had  stopped  there,  it  would  not 
be  questioned  that  It  would  be  valid.  All 
that  follows  is  merely  directory,  and  has  ref- 
erence to  the  manner  and  means  of  enforc- 
ing the  penalty  Imposed  by  law.  If  these 
regulations  fall,  the  validity  of  the  act  is  not 
affected  because,  in  the  absence  of  such  regu- 
lations, other  provisions  of  law  are  provided 
for  the  collection  of  fines  and  their  enforce- 
ment How  can  it  be  said  that  the  act  would 
be  valid,  if  these  matters  of  detail  in  refer- 
ence to  the  collection  of  a  fine  were  omitted, 
and  yet  invalid  because  of  their  insertion? 
If  they  fall,  it  is  as  if  they  had  not  been 
written  in  the  act.  If  they  had  not  been 
written  In  the  act,  the  court  would  apply  the 
orderly  processes  which  the  law  gives  for 
the  collection  of  the  penalties.  When  they 
do  fall,  the  law  will  supply  and  apply  the 
provision,  and  the  same  result  would  ensue. 
In  practically  all  new  offenses  created  by  our 
Legislature,  no  provision  is  made  for  the  en- 
forcement of  the  penalties  provided  by  law. 
None  is  required,  and  if  these  provisions  fall 
we  have  a  perfect  act  and  a  law  from  which 
relator  cannot  escape  punishment  because 
he  may  object  merely  to  the  methods  of  en- 
forcing the  penalties  that  are  denounced  by 
law. 

It  is  a  well-settled  rule  that  we  ought,  if 
possible,  to  sustain  this  law,  and  every  law 
passed  by  the  Legislature,  unless  it  is  clear- 
ly unconstitutional.  The  main  purpose  of 
this  law  was  to  discourage  wife  and  child 
abandonment   These  are  matters  In  which 
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the  state  has  an  Interest  It  prevents  mendi- 
cancy, prostitution,  and  Illiteracy,  and  the 
throwing  upon  tbe  public  burdens  which  hus- 
band and  parent  ougbt  to  bear.  It  is  tbe 
undoubted  purpose  of  the  Legislature,  in  tbe 
Interest  of  the  helpless  women  and  depend- 
ent children  of  th\p  state,  with  a  view  of  dis- 
couraging vicious  and  profligate  husbands 
and  fathers  from  abandoning  their  wives 
and  offspring,  to  make  it  an  offense,  and 
thus  deter  and  prevent  such  deplorable  con- 
ditions, and,  if  still  committed,  to  visit  the 
offender  with  appropriate  punishment  The 
incidental  fact  that  In  their  zeal  the  Legis- 
lature go  beyond  the  constitutional  limits 
imposed  on  them  as  to  the  mere  regula- 
tion of  the  method  of  payment  and  the  benef- 
icent intent  in  Its  payment,  ougbt  not  to  un- 
do this  much-needed  legislation— legisla- 
tion, to  borrow  a  phrase  from  my  Rrother 
BROOKS,  as  beneficent  as  the  angels  ever 
smiled  upon. 

I  believe  the  law  is  valid,  and  ought  to  be 
sustained ;  and,  in  view  of  tbe  Importance  of 
the  question  to  the  public  and  society  at 
large,  I  have  thus  in  some  detail  written 
out  my  views. 


BURCH  v.  STATE. 
(Court  of 'Criminal  ^£*£]a  ot  Texas.   May  12, 

Constitutional  Law  (§  61*)  —  Delegation 
of  Legislative  Powers  —  Suspension  ot 
Law. 

Laws  1907,  p.  133,  c  62,  punishing  the 
abandonment  of  wife  and  children,  but  author- 
izing the  court  before  trial,  with  the  consent  of 
accused,  or  after  conviction,  to  direct  accused  to 
pay  a  specified  sum  weekly  to  the  wife  or  minor 
child,  and  to  release  him  from  custody  on  his 
entering  into  a  recognizance,  etc.,  gives  to  the 
court  power  to  suspend  the  operation  of  the  law. 
and  the  act  is  in  conflict  with  Const,  art  1,  | 
28,  providing  that  no  power  to  suspend  laws 
shall  be  exercised,  except  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  61.*] 

Ramsey,  J.,  dissenting. 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

J.  A.  Burch,  Jr.,  was  convicted  of  abandon- 
ing his  wife,  and  he  appeals.  Reversed,  and 
prosecution  dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed under  Acts  30th  Leg.  1907,  p.  133,  c 
62,  section  1  of  which  is  as  follows:  "That 
every  person  who  shall,  without  good  cause, 
abandon  his  wife  and  neglect  and  refuse  to 
maintain  and  provide  for  her,  or  any  per- 
son who  shall  abandon  his  or  her  minor 
child  or  children,  under  tbe  age  of  twelve 
years,  In  destitute  or  necessitous  circum- 
stances and  willfully  neglect  or  refuse  to 
maintain  or  provide  for  such  child  or  chil- 


dren, shall  be  deemed  guilty  of  a  misdemean- 
or, and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars 
or  by  imprisonment  in  tbe  county  Jail,  not 
less  than  one  year  nor  more  than  two  years 
or  by  both  such  fine  and  Imprisonment;  and 
should  a  fine  be  Imposed  it  shall  be  paid  into 
court  for  the  benefit  of  the  wife,  or  to  the 
guardian  or  custodian  of  the  minor  child  or 
children;  provided,  that  before  the  trial 
(with  the  consent  of  the  defendant),  or  aft- 
er conviction  instead  of  imposing  the  punish- 
ment hereinbefore  provided,  or  in  addition 
thereto  tbe  court  in  its  discretion,  having 
regarded  the  circumstances  and  financial 
ability  of  the  defendant  shall  have  tbe  pow- 
er to  pass  an  order  which  shall  be  subject  to 
change  by  it  from  time  to  time  as  the  cir- 
cumstances may  require,  directing  the  de- 
fendant to  pay  a  certain  sum  weekly  to  tho 
wife,  guardian  or  custodian  of  the  minor 
child  or  children,  and  to  release  the  defend- 
ant from  custody,  on  probation,  during  tbe 
time  of  the  imprisonment  upon  his  enter- 
ing into  a  recognizance,  with  two  good  and 
sufficient  sureties  In  double  tbe  amount  of 
tbe  fine  imposed,  payable  to  the  county 
judge.  The  conditions  of  the  recognizance 
shall  be  such  that  If  the  defendant  shall 
make  bis  personal  appearance  in  court  when- 
ever ordered  to  do  so  by  the  court  during  the 
suspension  of  imprisonment  or  probation, 
and  shall  further  comply  with  the  terms  of 
the  order,  then  the  recognizance  shall  be 
void,  otherwise  In  full  force  and  effect  If 
the  court  be  satisfied  by  information  and  due 
proof,  under  oath,  that  at  any  time  during 
the  suspension  of  Imprisonment  or  probation 
that  the  defendant  has  violated  the  terms  of 
such  order,  the  court  may  forthwith  proceed 
with  the  trial  of  the  defendant  under  the 
original  indictment  or  sentence  him  under 
the  original  conviction,  as  the  case  may  be. 
In  case  of  forfeiture  of  recognizance  and  en- 
forcement thereof  by  execution,  the  sum  re- 
covered shall  be  paid  to  the  wife,  guardian 
or  custodian  of  the  minor  child  or  children." 

This  law  is  attacked  on  several  grounds 
as  being  unconstitutional.  This  contention 
has  been  sustained  by  a  decision  this  day 
rendered  in  the  case  of  Ex  parte  Frank  A. 
Smythe,  120  S.  W.  200.  The  law  presents 
several  reasons  why  it  should  be  held  un- 
constitutional. A  casual  perusal  of  the 
terms  of  the  statute  under  consideration 
manifests  it  authorizes  the  judge  of  tbe  court 
to  suspend  the  operation  of  the  law  before 
trial  by  taking  a  recognizance  from  the  re- 
calcitrant husband,  requiring  him  to  pay  a 
sum  of  money  weekly,  which  amount  is  left 
optional  with  the  Judge,  at  least  not  stipulat- 
ed' in  tbe  law.  Tbe  effect  of  this  provision 
is  to  suspend  the  operation  of  the  law  in 
this:  There  will  be  no  trial  of  appellant  un- 
der tbe  pending  prosecution  unless  the  judge 
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should  order  a  forfeiture  of  the  recognizance. 
It  Is  evident,  then,  that  this  authorizes  the 
Judge  to  suspend  the  operation  of  this  law 
under  the  circumstances  stated.  This  may 
be  a  permanent  suspension  of  the  law,  and 
the  defendant  never  prosecuted  for  the  crim- 
inal phase  of  it 

It  Is  further  evident,  in  the  second  place, 
that  after  the  conviction  recognizance  may 
be  required  by  the  Judge  by  which  appellant 
Is  to  pay  a  certain  unnamed  sum  of  money 
weekly  to  his  wife.  Upon  refusal  or  failure 
to  do  this,  as  determined  by  the  Judge,  his 
recognizance  Is  forfeited,  and  the  original 
punishment  executed.  As  stated  in  the  case 
of  Ex  parte  Frank  A.  Smytbe,  120  S.  W.  200, 
s.  suspension  of  the  punishment -of  the  law 
suspends  the  operation  of  the  law,  for  there 
Is  no  way  by  which  it  can  be  enforced. 
From  either  viewpoint,  it  occurs  to  us  that 
the  power  to  suspend  the  operation  of  this 
law  is  placed  within  the  power  of  the  Judge. 
This  would  be  in  direct  conflict  with  article 
1,  i  28,  of  the  state  Constitution,  known  as 
the  Bill  of  Rights. 

For  the  reasons  suggested,  and  in  accord- 
ance with  the  additional  views  in  decision 
this  day  rendered  in  Ex  parte  Frank  A. 
Smythe,  120  S.  W.  200,  the  Judgment  is  set 
aside,  and  the  prosecution  is  dismissed. 

RAMSEY,  X  (dissenting).  Unless  the 
Judgment  in  this  case  can  be  reformed,  I 
think  the  case  should  be  reversed,  and  the 
cause  remanded.  I  do  not  agree,  however, 
to  the  conclusion  that  the  law  Is  unconstitu- 
tional, in  so  far  as  it  defines  the  offense  and 
fixes  the  penalty.  I  think,  as  to  the  mere 
matter  of  collection  of  a  fine,  if  this  should 
fail,  that  it  ought  not  to  carry  the  law  down 
with  it  I  have  written  my  views  at  some 
length  In  the  case  of  Ex  parte  Frank  A. 
Smythe  (this  day  decided)  120  S.  W.  200,  to 
which  I  respectfully  refer  the  Interested 
reader. 


WALLER  v.  STATE 

(Court  of  Criminal  Appeals  of  Texas.  May 
12,  1609.) 

Appeal  from  Rusk  County  Court ;  S.  J.  Hen- 
drick,  Judge. 

Homer  Waller  was  convicted  of  abandoning 
his  wife,  and  he  appeals.  Reversed,  and  prose- 
cution ordered  dismissed. 

J.  W.  McD&vid,  R  A  Buford,  and  R.  T. 
Brown,  for  appellant  F.  X  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  V.  3.  Appellant  was  convict- 
ed under  Acts  30th  Leg.  1907,  p.  133,  c.  62, 
of  the  laws  passed  by  that  body,  for  the  aban- 
donment of  his  wife. 

Many  questions  are  suggested  for  revision, 
snst  of  which  seem  to  be  well  taken.  In  view 
of  the  fact  that  we  have  held  the  law  uncon- 
stitutional, it  is  unnecessary  to  discuss  the  va- 
rious questions  suggested  for  revision.  Under 
the  authority  of  Ex  parte  Frank  A.  Smythe. 
120  8.  W.  200,  Bureh  v.  State.  120  S.  W.  206, 
and  other  cases  this  day  decided,  the  law  under 


which  appellant  was  convicted  is  held  to  be  un- 
constitutional and  void. 

The  judgment  is  reversed,  and  the  prosecu- 
tion is  ordered  dismissed. 

RAMSEY,  3.  (dissenting).  Unless  the  Judg- 
ment in  this  case  can  be  reformed,  I  think  the 
case  should  be  reversed,  and  the  cause  remand- 
ed. I  do  not  agree,  however,  to  the  conclusion 
that  the  law  is  unconstitutional,  in  so  far  as 
it  defines  the  offense  and  fixes  the  penalty. 
I  think,  as  to  the  mere  matter  of  collection  of 
a  fine,  if  this  should  fail,  that  it  ought  not  to 
carry  the  law  down  with  it.  I  have  written  my 
views  at  some  length  in  the  case  of  Ex  parte 
Frank  A.  Smythe  (this  day  decided)  120  8.  W. 
200.  to  which  I  respectfully  refer  the  interested 
reader. 


PHILLIPS  v.  STATE. 
(Court  of  Criminal  Agj^j8  °'  Texa*>  May  12, 

Appeal  from  Haskell  County  Court;  Joe  Ir- 
by.  Judge. 

D.  Phillips  was  convicted  of  abandoning  his 
wife,  and  he  appeals.  Judgment  reversed,  and 
prosecution  ordered  dismissed. 

F.  J.  MoOord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  prosecution  was  had 
under  Acts  30th  Leg.  1907,  p.  133,  c.  62,  au- 
thorizing the  punishment  of  a  husband  who  de- 
serts his  wife  for  reasons  stated  in  the  act 

Under  the  decision  of  Ex  parte  Smythe,  120 
S.  W.  200.  and  Bnrch  v.  State,  120  S.  W.  208, 
this  day  decided,  holding  the  law  unconstitu- 
tional, the  judgment  in  this  case  is-  set  aside, 
and  the  prosecution  is  ordered  dismissed. 

RAMSEY,  J  (dissenting).  Unless  the  judg- 
ment in  this  case  can  be  reformed,  I  think  the 
case  should  be  reversed,  and  the  cause  remand- 
ed. I  do  not  agree,  however,  to  the  conclusion 
that  the  law  is  unconstitutional,  in  so  far  as 
it  defines  the  offense  and  fixes  the  penalty.  I 
think,  as  to  the  mere  matter  of  collection  of  a 
fine,  if  this  should  fail,  that  it  ought  not  to  car- 
ry the  law  down  with  it  I  have  written  my 
views  at  some  length  in  the  case  of  Ex  parte 
Frank  A.  Smythe  (this  day  decided)  120  S.  W. 
200.  to  which  I  respectfully  refer  the  interested 
reader. 


SCHNEIDER  v.  STATE. 
(Court  of  Criminal  A.Pj>eato  of  Texas.   May  12, 

Appeal  from  Fayette  County  Court;  George 
Willrlch,  Judge. 

Ernst  Schneider  was  convicted  or  abandon- 
ing his  wife,  and  he  appeals.  Reversed,  and 
prosecution  dismissed. 

Ed.  H.  Moss  and  Q.  U.  Watson,  for  appel- 
lant. F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  fined  $500  and 
given  12  months  in  jail  for  abandoning  his 
wife.  The  act  under  which  this  prosecution 
was  instituted  has  been  declared  unconstitu- 
tional by  this  court  in  the  case  of  Ex  parte 
Frank  A.  Smythe  (this  day  decided)  120  S.  W. 
200,  and  therefore  the  judgment  in  this  case  is 
reversed,  and  the  prosecution  dismissed. 

For  discussion  of  said  statute,  see  said  case. 

RAMSEY,  J.  (dissenting).  Unless  the  judg- 
ment in  this  case  can  be  reformed,  I  think  the 
case  should  be  reversed,  and  the  cause  remand- 
ed. I  do  not  agree,  however,  to  the  conclusion 
that  the  law  is  unconstitutional,  in  so  far  as 
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It  defines  the  offense  and  fixes  the  penalty.  I 
think,  as  to  the  mere  matter  of  collection  of 
a  fine,  If  this  should  fail,  that  it  ought  not  to 
carry  the  law  down  with  it  I  have  written  my 
views  at  some  length  in  the  case  of  Ex  parte 
Frank  A.  Smythe  (this  day  decided)  120  S.  W. 
200.  to  which  I  respectfully  refer  the  interested 
reader. 


ADAMS  T.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.   May  12, 
1909.    Rehearing  Denied  June 
9,  1909.) 

Appeal  from  San  Saba  County  Court;  J.  T. 
Hartley,  Judge. 

John  Adams  was  convicted  of  failing  to  sup- 
port a  minor  child,  and  he  appeals.  Reversed, 
and  prosecution  ordered  dismissed. 

G.  A.  Waters  and  Leigh  Burleson,  for  ap- 
pellant. P.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  This  conviction  was  had 
under  Acts  30th  Leg.  1907,  p.  133,  c.  62.  The 
charge  in  this  case  was  for  failure  to  support 
the  minor  child.  The  provision  with  regard 
to  this  phase  of  the  law  is  the  same  in  regard 
to  the  abandonment  of  the  wife,  in  so  far  as 
the  question  involved  the  validity  of  the  stat- 
ute. 

For  the  reasons  stated  in  Ex  parte  Smythe, 
120  S.  W.  200.  and  Bnrch  v.  State,  120  S.  W. 
206,  this  day  decided,  the  judgment  in  this  case 
is  reversed,  and  the  prosecution  ordered  dis- 
missed. 

RAMSEY,  J.  (dissenting).  Unless  the  Judg- 
ment in  this  case  can  be  reformed,  I  think  the 
case  should  be  reversed,  and  the  cause  remand- 
ed. I  do  not  agree,  however,  to  the  conclusion 
that  the  law  is  unconstitutional,  in  so  far  as 
it  defines  the  offense  and  fixes  the  penalty.  I 
think,  as  to  the  mere  matter  of  collection  of  a 
fine,  if  this  should  fail,  that  it  ought  not  to 
carry  the  law  down  with  it.  I  have  written  my 
views  at  some  length  in  the  case  of  Ex  parte 
Frank  A.  Smythe  (this  day  decided)  120  S.  W. 
200,  to  which  I  respectfully  refer  the  interest- 
ed reader. 


SIMONS  ▼.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  10, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  Gaming  (§  98*)— Sufficiency  of  Evidence 
—Gambling  House. 

In  a  prosecution  for  unlawfully  permitting 
a  card  game  in  a  public  place,  evidence  held  to 
•how  that  accused  had  substantially  converted 
his  residence  into  a  gambling  house,  so  as  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  !  295;  Dec  Dig.  |  98.*] 

2.  Gaming  (§  76*)  —  "Gambling  House"  — 
What  Constitutes. 

That  the  house  where  gambling  is  conduct- 
ed is  a  private  residence  does  not  prevent  it 
from  being  a  gambling  house,  within  Fen.  Code 
1895.  art.  389,  imposing  a  penalty  upon  one  who 

Sennits  any  prohibited  game  to  be  played  in  his 
ouse  or  upon  his  premises ;  the  house  being  a 
public  place. 

JEd.  Note.— For  other  cases,  see  Gaming,  Cent 
g.  {{  202,  203;  Dec.  Dig.  I  76.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3032.  3033.1 


3.  Gaming  ({  63*)— Repeal  or  Statute. 

Acts  30th  Leg.  1907,  p.  107,  c  49,  Impos- 
ing a  penalty  for  wagering  at  certain  games, 
amending  Pen.  Code  1895,  art  388,  relating  to 
the  same  subject,  did  not  repeal  article  389 
thereof,  imposing  a  penalty  upon  any  peruou 
who  permits  any  prohibited  game  to  be  played 
in  his  house  or  upon  his  premises;  the  house 
being  a  public  place. 

[EM.  Note.— For  other  cases,  see  Gaming,  Dec 
Dig.  §  63.*] 

4.  Criminal  Law  ($  706*)  —  Conduct  o» 
Counsel— Appeals  to  Prejudice. 

In  a  prosecution  for  keeping  a  gambling 
house,  a  reference  by  the  county  attorney  to  the 
date  of  the  death  of  the  county  attorney  of  an- 
other county,  in  asking  a  witness  when  he  saw 
gambling  at  accused's  place,  which  accused 
claims  was  done  to  emphasize  the  evils  of  gam 
bling,  by  referring  to  the  tragic  death  of  the  at- 
torney mentfoned,  was  not  ground  for  reversing 
a  conviction,  otherwise  proper,  where  the  coun- 
ty attorney  claimed  that  his  only  purpose  in 
asking  the  question  waa  to  fix  the  date  of  the 
event. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1661 ;  Dec  Dig.  {  706.*] 

5.  Cbiminal  Law  (J  1171*)  —  Argument  or 
Counsel— Failure  of  Accused  to  Testify 
— Prejudicial  Effect. 

A  casual  reference,  without  discussion  be- 
fore the  jury,  to  the  fact  that  accused  did  not 
testify  for  himself,  is  not  ground  for  reversal  of 
a  conviction ;  it  not  appearing  to  have  affected 
the  verdict 

[Ed.  Note. — For  other  cases,  see  .Criminal  Law. 
Cent.  Dig.  5  3127;  Dec  Dig.  f  1171.*] 

Appeal  from  Navarro  County  Court;  C.  L. 
Jester,  Judge. 

Charles  Simons  was  convicted  of  unlaw- 
fully permitting  gaming  in  a  house  under  his 
control,  and  he  appeals.  Affirmed. 

El  3.  Gibson,  for  appellant  F.  J.  Mc- 
Cord, Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
Judgment  convicting  him  on  a  charge  pre- 
ferred by  Indictment,  in  that  he  did  unlawful- 
ly permit  a  game  with  cards  to  be  played  In 
a  house  under  his  control,  the  said  house  be- 
ing then  and  there  a  public  place;  that  Is, 
a  gaming  house.  The  indictment  preferred 
against  him  contained  a  number  of  counts, 
some  of  which,  however,  were  quashed  on 
motion  of  appellant;  and  but  two  of  the 
counts  were  sustained  and  submitted  to  the 
Jury,  being  the  one  under  which  he  was  con- 
victed, and  another  count,  which  alleged,  in 
substance,  that  appellant  unlawfully  played 
and  bet  at  a  game  played  with  cards,  said 
game  being  alleged  to  have  been  played  at  a 
private  residence  occupied  by  a  family,  which 
private  residence  was  commonly  resorted  to 
for  the  purpose  of  gaming. 

1.  It  is  urgently  insisted  that  the  evidence 
will  not  sustain  a  conviction  under  the  par- 
ticular count  on  which  the  verdict  of  the  Ju- 
ry rests.  If  this  is  true,  it  would  follow  that 
the  case  should  be  reversed;  but  we  cannot 
accede  to  this  contention.  That  the  house 
where  the  game  was  played  was  occupied  by 
the  family  of  appellant  as  a  private  residence 
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Is  unquestionably  shown  by  all  the  testimony. 
That  cards  were  played  there  frequently.  In- 
deed, commonly,  covering  a  considerable  pe- 
riod of  time,  the  record  shows  beyond  any 
sort  of  doubt  In  the  case  of  Herrin  v.  State, 
50  Tex.  Cr.  R.  351,  87  S.  W.  88,  It  was  held 
that,  on  a  trial  for  playing  a  game  with  cards 
at  a  private  residence,  where  the  evidence 
showed  that  there  were  three  or  four  games 
played,  in  which  five  or  six  parties  Indulged, 
In  defendant's  residence,  where  he  and  his 
family  resided,  this  was  sufficient  to  show 
that  the  place  was  a  common  resort  for 
gambling.  In  that  case  Judge  Davidson, 
speaking  for  the  court,  says:  "Nor  do  we 
think  the  contention  Is  well  taken  that  the 
evidence  is  not  sufficient.  It  shows  there 
were  three  or  four  games  played,  in  which 
five  or  six  parties  indulged,  In  appellant's  res- 
idence, where  he  and  his  family  resided,  and 
In  the  dining  room  of  said  residence;  that 
these  games  occurred  shortly  after  the  holi- 
days. The  two  witnesses  testifying  to  these 
facts  participated.  We  believe  that  under 
the  authorities  this  is  sufficient  evidence  to 
show  that  it  was  a  common  resort  for  gam- 
bling. Wheelock  v.  State,  15  Tex.  257 ;  State 
v.  Norton,  19  Tex.  102;  Lynn  v.  State,  27 
Tex.  App.  590,  11  S.  W.  640;  Hopkins  v. 
State  (Tex.  Cr.  App.)  33  S.  W.  975;  Floeck- 
inger  v.  State,  45  Tex.  Cr.  B.  199,  75  S.  W. 
803." 

Now  let  us  examine  the  facts  in  this  case. 
Dr.  Knox  testified  that  he  was  at  appellant's 
place  during  the  preceding  winter  and  spring 
four  or  five  times;  that  appellant  had  given 
him  a  general  invitation  to  come  there,  when- 
ever he  felt  like  it,  and  have  a  cold  bottle  of 
beer,  and  said  that  we  might  get  up  a  game 
of  cards;  that  sometimes  when  he  was  there 
card  games  were  played,  and  sometimes  they 
were  not ;  that  when  card  games  were  played 
there  was  betting  on  the  games ;  that  he  had 
■ten  as  high  as  a  dozen  people  there  when 
these  games  were  played,  and  appellant  was 
present  on  each  occasion  when  he  was  there ; 
and  that  on  one  of  these  occasions  he  saw 
from  10  to  13  people  present  when  a  game  of 
cards  was  being  played;  that  he  was  a  friend 
of  the  family,  and  considered  himself  per- 
fectly welcome  at  appellant's  home. 

X  B.  Rowland  testified  that  during  the 
winter  and  spring,  previous  to  the  trial,  he 
was  at  appellant's  house  three  or  four  times 
—maybe  more  times  than  that ;  that  once  or 
twice,  when  he  was  there,  they  were  playing 
poker  and  drinking  beer;  that  the  first  time 
he  was  there  there  must  have  been  15  pres- 
ent and  playing  cards;  that  those  present 
generally  participated  in  drinking  a  bottle  of 
beer,  smoking  Cigars,  eating  a  lunch,  etc., 
and  had  a  general  nice  time ;  that  be  saw  ap- 
pellant playing  In  one  of  these  games  of  pok- 
er; that  there  was  betting  on  these  games; 
that  the  participants  would  buy  checks  or 
chips  to  bet  with,  and  sit  around  the  table 
and  play  poker  with  cards,  and  use  the 
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checks  or  chips  to  bet  with;  that  appellant 
usually  had  the  checks,  and  they  were  ob- 
tained from  him;  that  the  checks  were  of 
different  colors,  and  represented  different 
values;  that  the  checks  used  in  playing  said 
games  were  cashed  by  appellant,  and  that 
most  of  the  time  he  was  present ;  that  these 
games  of  poker  were  played  on  an  ordinary 
round  table  with  a  hole  in  the  center;  that 
the  checks  were  put  through  this  hole  Into 
a  receptacle  for  the  "take-off";  that  he  did 
not  know  who  this  went  to,  but  that  this 
"takeoff"  was  a  contribution  from  the  dif- 
ferent players  in  the  house  to  the  man  in 
charge  of  the  game.  He  further  states  that 
the  house  had  several  rooms,  and  that  he 
saw  a  game  in  two  of  the  rooms,  but  had 
only  seen  gaming  In  the^ront  room  on  one 
occasion,  and  that  was  the  night  of  the  big 
crowd.  On  cross-examination  he  testified 
that  be  could  not  swear  there  were  more 
than  two  games  of  poker  there  between  Jan- 
uary and  April  1st,  but  his  Impression  was 
that  there  were  more  than  two  games.  He 
further  testified  that  usually  he  was  told 
that  they  were  going  to  have  a  game,  and 
phoned  to  or  notified  to  come  down  there; 
that  on  the  occasion  referred  to  he  did  not 
see  Dr.  Knox  present,  but  saw  one  Ruth 
there  on  one  occasion. 

This  witness,  O.  W.  Ruth,  testified  that 
during  the  spring  and  fall  preceding  the 
trial  he  had  been  at  appellant's  house  five  or 
six  times ;  that  he  was  invited  there  to  have  a 
poker  game,  and  sometimes  was  there  on  oth- 
er business ;  that  he  and  appellant  were  noth- 
ing more  than  friends.  He  further  says: 
"Sometimes  after  I  got  there  a  game  would 
come  up.  I  saw  gambling  there  a  few  times ; 
don't  recollect  exactly  how  many  times; 
maybe  two  or  three  times,  more  or  less." 
He  further  says  that  these  games  were  usu- 
ally played  In  the  north  or  back  room; 
that  it  was  fitted  up  with  a  round  table  with 
a  hole  In  the  center,  and  the  checks  were 
put  through  this  hole  Into  a  little  place  for 
the  "take-off."  He  further  states:  "Some- 
times, when  I  was  there,  there  wouldn't  be 
any  people  there,  and  sometimes  there  would 
be  as  many  as  a  dozen."  He  also  testifies: 
"Sometimes  defendant  was  there,  and  some- 
times not  When  he  was  not  there,  just  first 
one  and  then  another  of  the  players  would 
look  after  the  matter  and  see  to  the  checks 
and  "take-off,"  etc.  When  the  crowd  was  too 
big  for  one  room,  the  overflow  would  play  in 
the  front  room."  On  cross-examination  he 
testified  that  "the  windows  were  frequently 
open,  and  the  house  was  well  lighted;  I 
saw  women  and  children  there,  and  fre- 
quently neighbors  dropped  in;"  that  among 
those  who  were  there  were  some  highly  re- 
spectable people,  whose  names  he  gives ;  that 
no  Idlers  or  professional  gamblers  were 
there,  but  those  present  were  a  well-behaved, 
orderly  crowd  of  gentlemen.  He  also  testi- 
fied as  follows;   "Defendant  and  his  family 
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provided  the  sapper  and  beer  that  was  par- 
ticipated In  down  there.  In  the  games  play- 
ed  there  was  a  'take-off,'  and  I  suppose  It 
went  to  them  (or  the  beer  and  supper. 
Sometimes  the  boys  put  In  and  bought  the 
beer  and  lunch.  I  guess  the  'take-off*  went 
to  pay  for  such  refreshment." 

Ike  Klser  testified  that  he  was  Invited  over 
the  phone  at  bis  residence  to  come  to  ap- 
pellant's place;  that  he  was  there  once,  and 
saw  gambling  there,  but  was  not  there  at 
any  other  time.  He  says  that:  "Defendant 
phoned  me  to  come  in ;  that  they  would  have 
a  game  of  poker  that  night  at  his  house.  I 
had  told  him,  if  he  got  anything  'easy,'  to  let 
me  know,  and  I  would  come  in  and  play." 
He  also  testified  on  cross-examination: 
"There  were  no  gJbblers  or  loafers  permit- 
ted there.  If  I  bad  thought  that  gamblers  or 
loafers  were  permitted  there,  I  would  not 
have  been  there.  There  was  no  effort  of  con- 
cealment The  windows  were  open  and  the 
house  lighted." 

We  think  this  evidence  shows,  beyond 
any  sort  of  doubt,  that  appellant  had  sub- 
stantially converted  his  residence  into  a 
gambling  establishment,  and  that  same  was 
to  all  Intents  and  purposes  under  the  law  a 
gaming  house.  See  Thorp  v.  State,  42  Tex 
Cr.  R.  231,  59  S.  W.  43.  To  hold  otherwise, 
in  the  face  of  this  record,  would  permit  the 
statute  against  gambling  to  be  nullified  on 
the  ground  that  it  was  sheltered  beneath 
the  roof  of  a  private  residence.  The  fact 
that  it  Is  a  private  residence,  if  devoted  to 
gambling,  can  make  no  difference.  Here 
were  all  the  indicia  and  all  the  evils  of  a 
gambling  establishment  There  was  the 
profit  of  the  keeper  in  what  is  termed  the 
"take-off."  There  is  the  equipment  in  the 
table  with  the  hole  in  the  center.  There  is 
the  usual  accompaniment  of  beer  or  other 
liquors,  and  there  is  the  additional  allure- 
ment as  shown  by  the  testimony  of  Klser, 
who  wanted  In  on  the  game  when  he  had 
something  "easy."  We  think  the  conviction 
is  well  sustained  by  the  evidence,  and  that 
no  other  verdict  if  this  had  been  the  only 
count  submitted,  could  in  fairness  or  ought 
in  honesty  to  have  been  returned  by  the 
Jury. 

2.  Counsel  for  appellant  makes  the  point 
that  the  indictment  is  defective,  and  that 
the  same  charged  no  offense,  in  that  the  act 
of  the  last  Legislature  (Laws  1907,  p.  107, 
c.  49)  repealed  the  law  under  this  prosecu- 
tion was  pending.  We  think  this  contention 
cannot  be  sustained.  Appellant  was  Indicted 
under  article  389  of  the  Penal  Code  of  1895. 
The  act  of  the  Thirtieth  Legislature,  noted 
above,  undertook  to  amend  article  388  of 
the  Penal  Code,  having  special  reference  to 
gaming  tables.  It  in  no  sense  undertook  to 
amend,  and  neither  amended  nor  repealed, 
the  article  of  our  Penal  Code  under  which 
this  conviction  was  secured.    It  is  elemen- 


tary that  repeals  by  Implication  are  not 
favored.  The  act  of  the  Thirtieth  Legisla- 
ture does  not  in  terms  repeal  the  act  on 
which  this  prosecution  was  based,  nor  does 
it  do  so  by  any  reasonable  or  fair  inference, 
and  that  it  was  not  the  intention  so  to  do, 
we  think,  is  so  manifest  and  clear  as  to  ad- 
mit of  no  doubt. 

3.  Again,  counsel  for  appellant  seek  a 
reversal  on  account  of  the  conduct  of  the 
county  attorney  of  Navarro  county  in  asking 
a  witness  when  he  saw  gaming  at  appellant's 
home  with  reference  to  the  date  of  the  death 
of  Jeff  McLean,  county  attorney  of  Tarrant 
county.  It  is  claimed  by  appellant  that  this 
reference  to  the  death  of  Mr.  McLean  was 
for  the  sole  purpose  of  calling  attention  to 
and  emphasizing  the  enormity  of  the  evils 
of  gambling  by  reference  to  the  tragic  death 
of  this  lamented  officer  and  of  Inflaming  the 
minds  and  exciting  the  prejudices  of  the  Jury 
against  appellant  Such  purpose  was  dis- 
claimed by  the  county  attorney;  and  the 
court,  in  admitting  the  question  and  answer, 
in  terms  stated  to  the  Jury  that  same  were 
admitted  solely  and  only  for  the  purpose  of 
enabling  the  witness  to  fix  the  date  of  the' 
events  to  which  he  was  testifying.  We  can- 
not and  ought  not  to  ascribe  unworthy  mo- 
tives to  the  county  attorney  or  any  other  law- 
officer,  and,  Indeed,  any  of  the  counsel,  un- 
less such  purpose  is  manifest  We  do  not 
believe,  as  presented,  that  this  furnishes 
sufficient  reason  why  a  judgment  of  convic- 
tion, otherwise  in  all  respects  legal,  should 
be  set  aside  and  the  work  of  the  law  undone. 

4.  A  new  trial  was  also  urged  on  the 
ground  that  some  reference  was  made  to  the 
failure  of  appellant  to  testify.  This  mat- 
ter was  not  discussed  by  the  Jury.  It  is  not 
testified  to,  nor  shown  anywhere  by  any  one, 
that  it  In  fact  influenced  or  affected  their 
verdict  The  whole  reference  was  of  the 
most  casual  nature,  and  was  not  of  such 
gravity  and  importance  as,  under  our  deci- 
sions, would  require  the  court  to  grant  a 
new  trial. 

Finding  no  error  in  the  proceedings,  the 
judgment  is  hereby  in  all  things  affirmed. 


GOUGH  et  al.  v.  COFFIN. 

(Court  of  Civil  Appeals  of  Texas.  May  1,  1909. 
Rehearing  Denied  June  5,  1909.) 

Brokers  (I  49*)— Right  to  Commissions— 
Exceeding  Authority. 

Brokers  authorized  to  sell  for  $12,120,  half 
cash,  balance  on  time,  do  not  keep  within  such 
authority,  and  so  are  not  entitled  to  commis- 
sions, the  contract  executed  by  ahem  to  the  pur- 
chaser procured  by  them,  wmle  reciting  the 
terms  to  be  half  cash,  providing  that  the  sale 
shall  be  closed  in  five  weeks,  and  that  the  pur- 
chaser now  pays  $1,000,  which  shall  be  held  and 
considered  as  a  forfeit  to  the  seller  if  the  pur- 
chaser fails  to  comply  with  the  contract  but 
shall  be  considered  as  part  of  the  cash  payment 
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on  the  purchase,  and  shall  be  held  binding  on 
the  seller  to  execute  deeds  of  conveyance;  and 
this  though  it  was  reasonable  and  customary  to 
bo  draw  contracts. 

[Ed.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  H  70-72;  Dec  Dig.  §  48.*] 

Error  from  Hill  County  Court;  N.  J. 
Smith,  Judge. 

Action  by  L.  Gough  and  another  against  J. 
M.  Coffin.  Judgment  for  defendant  Plain- 
tiffs bring  error.  Affirmed. 

L.  C  McBride,  for  plaintiffs  in  eiror. 
Morrow  At  Smlthdeal,  for  defendant  in  error. 

TALBOT,  J.  This  suit  was  instituted  by 
the  plaintiffs  in  error,  L.  Gough  and  O.  G. 
Witherspoon,  against  the  defendant  in  error, 
J.  M.  Coffin,  to  recover  $606  commissions  al- 
leged to  be  due  them  for  procuring  as  the 
agents  of  defendant  a  purchaser  for  a  2,424- 
acre  tract  of  land  owned  by  defendant  situat- 
ed in  Deaf  Smith  county,  Tex.  Defendant 
pleaded  a  general  demurrer,  general  denial, 
and  that.  If  plaintiffs  ever  made  a  contract 
tor  the  sale  of  his  land,'  the  same  was  not 
within  the  time  nor  upon  the  terms  authoriz- 
ed by  him.  The  case  went  to  trial,  a  jury 
impaneled,  and,  upon  the  conclusion  of  the 
evidence,  the  court  peremptorily  instructed  a 
verdict  for  the  defendant,  upon  which  judg- 
ment was  duly  entered,  and  the  plaintiffs 
have  brought  the  case  to  this  court  by  writ 
of  error. 

We  shall  not  discuss  the  several  assign- 
ments of  error  in  detail.  It  appearing  by  the 
undisputed  evidence  that  the  written  con- 
tract entered  into  between  the  plaintiffs  and 
the  purchaser  procured  by  them,  and  upon 
which  they  relied  and  sought  to  bind  the 
defendant,  was  not  in  accordance  with  the 
terms  and  within  the  scope  of  the  authori- 
ty given  by  defendant,  the  court  correctly  di- 
rected a  verdict  In  his  favor.  The  law  is  well 
settled  that  the  broker  in  order  to  earn  his 
commission  must  find  a  purchaser  not  only 
ready,  able,  and  willing  to  buy  his  principal's 
property,  but  also  upon  the  very  terms  au- 
thorized by  the  principal.  In  this  case  it 
appears  by  the  uncontroverted  evidence,  and 
is  In  fact  so  alleged  and  admitted  by  the 
plaintiffs,  that  the  terms  and  price  upon 
which  plaintiffs  were  authorized  to  sell  de- 
fendant's land  were  $5  an  acre,  one-half  cash 
and  the  balance  In  one,  two,  three,  four,  and 
Ave  years,  respectively,  with  7  per  cent.  In- 
terest per  annum  on  deferred  payments,  the 
defendant  to  pay  plaintiffs  for  procuring  the 
purchaser  5  per  cent  of  the  purchase  price 
of  the  land  Plaintiffs  claimed  to  have  made 
a  written  contract  of  sale  of  defendant's  land 
with  T.  E.  Shirley  on  the  23d  day  of  Febru- 
ary, 1906.  This  contract  recites  that  the 
terms  of  sale  are  $5  an  acre,  one-half  cash 
and  the  balance  In  one,  two,  three,  four,  and 
five  years,  etc.,  and,  In  addition  thereto,  pro- 
vides: "That  the  said  sale  shall  be  closed  on 


or  before  April  1st  1906,  the  said  J.  M.  Coffin 
being  allowed  that  time  to  prepare  his  deed 
of  conveyance,  abstracts  and  other  muni- 
ments of  title  If  need  be,  and  the  said  T.  E. 
Shirley  may  be  allowed  that  time,  If  need  be, 
to  complete  his  purchase,  and  the  said  T.  E. 
Shirley  now  pays  to  the  said  Witherspoon  8c 
Gough  the  sum  of  $1,000  for  the  said  J.  M. 
Coffin  and  as  his  legally  constituted  agents 
for  the  sale  of  the  above  described  land,  the 
receipt  of  which  is  hereby  acknowledged, 
which  said  sum  is  to  be  held  by  them  for 
the  use  and  benefit  of  the  said  J.  M.  Coffin, 
until  the  said  J.  M.  Coffin  shall  execute  and 
deliver  his  deeds  of  conveyance  with  ab- 
stracts showing  good  and  sufficient  title  to 
said  land  when  the  said  G.  C.  Witherspoon 
and  L.  Gough  shall  deliver  said  sum  of  money 
to  said  J.  M.  Coffin  and  it  shall  be  paid  as  a 
part  of  the  cash  payment  of  said  land.  It  is 
further  agreed  that  the  said  sum  of  $1,000 
shall  be  held  and  considered  as  a  forfeit  to 
said  J.  M.  Coffin  In  the  event  that  said  T.  E. 
Shirley  shall  fail  to  comply  with  his  under- 
takings as  herein  set  forth,  and  it  shall  be 
considered  as  a  part  of  the  cash  payment  on 
the  purchase  of  said  land  and  shall  be  held 
and  binding  on  the  said  J.  M.  Coffin  to  make 
and  execute  his  deeds  of  conveyance  as  above 
set  forth,  to  the  said  T.  E.  Shirley."  The 
agent  or  broker  authorized  to  sell  must  keep 
within  the  restricted  authority  conferred  up- 
on him,  and  strictly  pursue  the  method  pre- 
scribed by  his  instructions.  Colvin  et  al.  v. 
Blanchard  (Tex.)  106  S.  W.  823;  Pomeroy, 
Specific  Performance,  114,  f  77.  It  is  appar- 
ent the  agents  In  the  case  at  bar  did  not  do 
so.  They  were  authorized  to  sell  2,424  acres 
of  land  at  $5  per  acre,  one-half  cash,  bal- 
ance payable  in  one,  two,  three,  four,  and  five 
years.  The  entire  purchase  price  amounts  to 
$12,120.  They  relied  upon  the  written  con- 
tract made  by  them  with  the  alleged  purchas- 
er, Shirley.  This  contract  Is  dated  February 
23,  1906,  and  stipulates,  not  that  the  sale 
shall  be  closed  at  once,  but  on  or  before  April 
1,  1908.  It  purports  to  bind  Coffin,  the  prin- 
cipal, to  convey  the  land  to  Shirley,  and  ac- 
knowledges the  receipt  by  the  agents  of 
$1,000  cash.  It  stipulates  that  said  sum  shall 
not  only  be  held  and  considered  as  a  forfeit 
to  said  principal  in  the  event  Shirley  shall 
fall  to  comply  with  his  contract,  but  shall  be 
considered  as  a  part  of  the  cash  payment  on 
the  purchase  of  said  land,  "and  shall  be  held 
and  binding  on  the  said  J.  M.  Coffin  to  make 
and  execute  his  deeds  of  conveyance  to  said 
Shirley."  This  was  not  a  compliance  with 
the  terms  authorized  by  the  principal,  Cof- 
fin. He  empowered  the  plaintiffs  in  error  to 
sell  only  upon  a  cash  payment  of  one-half  of 
the  purchase  price,  which  was  $6,060.  The 
case  of  De  Sollar  v.  Hanscome,  158  U.  S.  216, 
15  Sup.  Ct  816,  39  L.  Ed.  956,  is  directly  in 
point  In  that  case  Hanscome,  who  lived  in 
Wichita,  Kan.,  owned  a  lot  or  parcel  of 
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land  In  Denver,  Colo.  He  authorized  a  real 
estate  broker  to  sell  this  lot  for  $5,000,  one- 
half  cash,  balance  In  one  and  two  years.  The 
agent  Bold  to  De  Sollar  and  entered  Into  a 
written  contract  with  him,  wherein  It  was 
agreed  that:  "Said  De  Sollar  is  to  pay  five 
thousand  ($5,000)  dollars  for  the  lots  above 
described,  payments  as  follows,  to  wit :  Two 
hundred  dollars  ($200))  In  cash  this  day,  re- 
ceipt of  which  is  hereby  acknowledged,  and 
twenty-three  hundred  ($2,300)  dollars,  on  or 
before  the  evening  of  the  24th  day  of  the 
present  month  of  March ;  the  remaining  sum 
of  the  purchase  money  ($2,500),  one-half,  or 
$1,250.00,  is  to  be  due  and  payable  on  or  be- 
fore one  year  from  date  of  deed,  and  the  oth- 
er $1,250.00  in  two  years,  on  or  before,  from 
date  of  deed,  each  sum  bearing  Interest  at  the 
rate  of  eight  per  cent  per  annum,  Interest 
payable  semiannually,  payments  on  these  de- 
ferred amounts  to  be  secured  by  notes  and 
deed  of  trust  on  the  property  now  bargained 
for.  It  is  understood  that  good  and  sufficient 
and  satisfactory  deed  is  to  be  made  by  the 
said  Wm.  B.  Hanscome  for  the  said  describ- 
ed property  on  or  before  the  24th  day  of  the 
present  month  of  March,  at  which  time  the 
papers  are  all  to  be  dated  and  executed.  It 
Is  also  further  understood  that  the  property 
conveyed  is  to  be  clean  and  clear  of  all  in- 
cumbrance. And  it  Is  further  understood  that 
if  the  said  De  Sollar  is  or  should  be  in  default 
In  meeting  the  second  payment  herein  pro- 
vided for,  then  the  $200  paid  this  day  shall 
be  forfeited."  In  an  action  for  specific  per- 
formance of  this  contract,  the  court  said: 
"Obviously  the  agreement  signed  by  Henry 
as  agent  was  not  within  the  scope  of  the  au- 
thority given.  Authority  to  sell  for  $5,000, 
one-half  cash,  is  not  satisfied  by  an  agree- 
ment to  sell  for  $5,000,  $200  cash  and  $2,300 
In  three  weeks,  and  the  balance  on  time." 

It  appearing  that  the  alleged  sale  to  Shir- 
ley was  not  In  accordance  with  the  terms 
authorized  by  Coffin,  the  motive  that  induced 
his  agents  to  so  draw  the  contract  or  the 
fact  that  it  was  reasonable  and  customary  to 
so  draw  it  was  wholly  immaterial,  and  the  as- 
signments complaining  of  the  court's  refusal 
to  permit  an  inquiry  into  those  matters  are 
without  merit 

The  Judgment  of  the  court  below  is  af- 
firmed. 


GARZA  v.  OOTTON.t 

(Court  of  Civil  Appeals  of  Texas.  June  2, 1909. 
Rehearing  Denied  June  18,  1909.) 

1.  Appeal  and  Bbbob  (|  907*)  —  Pbesump- 
tions. 

In  the  absence  of  a  statement  of  facts,  it 
will  be  presumed  that  the  facts  supported  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2911 ;  Dec.  Dig.  f  907.*] 


2.  Pleading  (|  111*)— Plea  in  Abatement- 
Decision. 

Where  defendant  filed  a  plea  of  privilege  to 
be  sued  in  another  county,  until  the  issue  of 
venae  was  decided  he  was  not  required  to  tra-  - 
verse  the  allegations  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec 
Dig.  |  111.*] 

3.  Appeal  and  Ebbob  (f  907*)— Presumption. 

In  the  absence  of  a  statement  of  facta,  it 
will  be  presumed  that  every  fact  authorized  by 
the  pleadings  was  shown  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3673  ;  Dec.  Dig.  f  907.*] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  Juan  Garza  against  Almon  Cot- 
ton. From  a  Judgment  in  favor  of  defend- 
ant plaintiff  appeals.  Affirmed. 

James  Raley,  for  appellant  Newton  & 
Ward,  S.  Q.  Newton,  Jr.,  and  B.  W.  Teagar- 
den,  for  appellee. 

FLY,  J.  This  Is  a  suit  Instituted  by  ap- 
pellant for  the  recovery  of  $152.40,  being 
double  the  amount  pf  usurious  Interest  paid 
by  him  to  appellee.  Appellee  filed  a  plea  of 
privilege  to  be  sued  in  Harris  county.  Ap- 
pellant's answer  to  the  plea  was  that  parts 
of  the  usurious  payments  of  interest  were 
made  in  San  Antonio,  Tex.,  since  the  act 
of  the  Thirtieth  Legislature  went  into  effect 
on  July  12,  1907,  which  fixes  the  venue  in 
suits  for  usurious  interest  in  the  county  In 
which  the  party  to  whom  it  was  paid  re- 
sides, or  in  the  county  where  it'  was  receiv- 
ed or  collected,  or  where  the  contract  was 
entered  into,  or  where  the  parties  paying  the 
same  resided  when  the  contract  was  made. 
The  cause  was  begun  In  a  Justice's  court  and 
on  appeal  to  the  county  court  was  tried  with- 
out a  Jury,  and  Judgment  rendered  In  favor 
of  appellee. 

There  is  no  statement  of  facts,  and  the 
Judgment  recites  that  the  facts  were  heard 
on  the  plea  of  privilege,  and  that  it  should 
be  sustained,  and  that  appellant  should  paj 
all  costs.  There  Is  no  statement  of  facta 
In  the  record,  and  the  presumption  must  and 
will  be  Indulged  that  the  judgment  on  the 
plea  was  sustained  by  the  facts.  Appellee 
was  not  called  upon  to  meet  but  one  issue, 
and  that  was  the  one  as  to  venue,  and  until 
that  was  decided  it  was  not  Incumbent  upon 
him  to  traverse  the  allegations  of  the  petition. 

Appellant  asserts  in  a  number  of  places 
in  his  brief  that  the  "record  shows  that  the 
money  was  borrowed  at  usurious  rates,  and 
a  part  of  the  interest  paid  to  defendant  in 
Bexar  county  since  July  12,  1907";  but  the 
record  does  not  show  any  such  fact  Allega- 
tions and  facts  are  very  different  matters, 
and  the  allegations  in  appellant's  petition 
cannot  be  taken  to  be  true  and  the  judgment 
of  a  court  overturned  thereby.  The  court  by 
its  judgment  found  the  allegations  were  not 
sustained,  and,  In  the  absence  of  a  statement 
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of  facts,  we  must  Bustain  the  Judgment  In 
the  absence  of  a  statement  of  facts,  it  will 
be  presumed  that  every  fact  authorized  by 
the  pleadings  was  established  by  the  evi- 
dence. It  has  been  so  held  In  a  long  line  of 
decisions,  from  the  first  Texas  report  to  the 
present  time,  too  numerous  to  cite.  Under 
that  rule  we  must  presume  that  it  was  shown 
that  appellee  did  not  live  In  Bexar  county 
and  could  not  be  sued  In  Bexar  county  under 
any  of  the  conditions  named  In  the  statute, 
and  that  be  could  not  be  sued  here  under 
any  of  the  exceptions  in  the  usury  statute, 
as  prescribed  In  Gen.  Laws  1907,  pp.  277,  278, 
c  143. 

If  appellant's  theory  that  everything  al- 
leged in  the  petition  and  the  reply  to  the 
plea  of  privilege  was  true  because  It  was  not 
formally  denied  could  be  sustained,  (be  filing 
of  a  plea  of  privilege  would  be  equivalent 
to  an  appearance  and  a  confession  of  Judg- 
ment The  plea  of  privilege  and  the  reply 
thereto  merely  presented  the  Issue  as  to 
venue  and  formed  the  basis  for  the  intro- 
duction of  evidence  on  that  issue  alone. 

The  Judgment  is  affirmed. 


ST.  LOUIS,  S.  F.  ft  T.  RT.  CO.  et  al.  v. 
HUTSON  ft  BROWN. 

(Court  of  Civil  Appeals  of  Texas.    May  15, 
1909.   Rehearing  Denied  June  5,  1909.) 

L  Cakbiebs  (I  187*) — Cabbiaqe  or  Goods— 
Connecting  Cakbiebs  —  Actions  —  Ques- 
tions FOB  JUBT. 

The  initial  carrier  having  consumed  19 
hours  in  transferring  a  shipment  to  the  next 
carrier,  the  question  whether  the  delay  was  un- 
reasonable was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  187.*]  ' 

2.  Tbial  ({  260*)— Instructions— Requests. 

A  request  to  charge  embracing  propositions 
of  law  given  in  the  general  charge  is  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  651;  Dec.  Dig.  |  26a*] 

3.  Arrw  and  Bbrob  (f  980*)  —  Review — 
Pbescxftions— Vebdict. 

It  will  be  inferred  that  the  Jury  assessed 
the  damages  according  to  the  case  proved  and 
the  instructions  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3757;  Dec.  Dig.  I  930.*] 

4.  Tbial  (f  335*)— Vebdict— Cebtaintt— Ap- 
portionment of  Damages. 

In  a  suit  against  connecting  carriers  for  de- 
lay in  transportation,  in  which  a  recovery 
against  the  last  carrier  for  an  overcharge  of 
freight  was  authorized  by  the  pleadings,  evi- 
dence, and  the  charge,  the  verdict  read:  "We, 
the  jury,  find  for  plaintiffs  in  the  sum  of  $442.- 
81  against  the  [defendants]  apportioned  as  fol- 
lows: the  [initial  carrier]  to  pay  $110.70  for  de- 
lay in  transit,  and  the  [connecting  carrier]  $57.- 
08  as  overcharge  freight  and  also  $332.11  for 
negligence  in  transit"  Held,  that  this  was  suf- 
ficiently definite  to  support  the  judgment ;  it  be- 
ing dear  that  the  award  for  the  overcharge  was 

•For  other 


not  included  in  the  sum  of  $442.81  awarded  for 
delay. 

[Ed.  Note.— For  other  cases,  see  TriU,  Cent. 
Dig.  i  788;  Dec.  Dig.  §  335.*] 

5.  Cabbiebs  (§  104*)— Cabbiaqe  or  Goods- 
Delay  in  Tbanspobtation— Actions— Evi- 
dence. 

Where  it  appeared  that  the  weather  was 
good  during  defendant's  delay  in  the  transporta- 
tion of  plaintiffs'  threshing  outfit,  and  that  but 
for  such  delay  a  large  amount  of  grain  would 
have  been  threshed  by  plaintiffs  and  certain 
profits  made,  evidence  that  they  were  afterwards 
prevented  from  threshing  by  rain  was  admissi- 
ble upon  the  question  of  damages  caused  by  the 
delay. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  104.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  T.  Jones,  Judge. 

Action  by  Hutson  ft  Brown  against  the 
St  Louis,  Sau  Francisco  ft  Texas  Railway 
Company  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

Andrews,  Ball  ft  Streetman  and  Head, 
Dillard,  Smith  &  Head,  for  appellant  St 
Louis,  S.  F.  &  T.  Ry.  Co.  J.  H.  Wood,  for 
appellees. 

TALBOT,  J.  This  suit  was  Instituted  by 
the  appellees  to  recover  damages  sustained 
by  them  on  account  of  delay  lu  the  trans- 
portation and  delivery  of  a  threshing  outfit 
shipped  by  them  from  Gunter,  Tex.,  over 
the  railway  lines  of  the  appellants,  St  Louis, 
San  Franclso  &  Texas  Railway  Company 
and  the  Ft  Worth  ft  Denver  City  Railway 
Company,  to  Vernon,  Tex.  The  petition  al- 
leges.that  on  the  16th  day  of  June,  1906,  the 
plaintiffs,  under  the  firm  name  of  Hutson  & 
Brown,  were  engaged  in  operating  a  thresh- 
ing machine  and  outfit  threshing  small  grain 
for  hire  and  profit;  that  on  said  day  plain- 
tiffs entered  Into  a  contract  with  the  defend- 
ant the  St  Louis,  San  Francisco  ft  Texas 
Railway  Company  through  Its  local  agent  at 
the  town  of  Gunter,  Grayson  county,  Tex., 
wnereby  said  defendant  agreed  and  became 
bound  for  the  usual  and  customary  freight 
rate  to  transport  from  said  town  of  Gunter 
said  threshing  outfit  (describing  it)  over  its 
own  line  of  railway  to  the  city  of  Ft.  Worth, 
Tex.,  and  thence  over  the  line  of  the  defend- 
ant the  Ft  Worth  ft  Denver  City  RaUway 
Company  from  the  city  of  Ft  Worth  to  the 
town  of  Vernon,  in  Wilbarger  county,  Tex.; 
that  plaintiffs  delivered  said  threshing  out- 
fit to  defendant  the  St  Louis,  San  Francisco 
ft  Texas  Railway  Company  at  the  said  town 
of  Gunter  on  said  16th  day  of  June,  1906% 
and  paid  to  It  the  regular  and  customary 
freight  charges  for  such  transportation,  the 
amount  paid  being  the  amount  demanded, 
therefor;  that  said  defendants  were  part- 
ners In  the  transportation  of  said  property, 
and  that  plaintiffs  at  the  time  said  property 
was  delivered  to  the  defendant  the  St  Louis, 
San  Francisco  ft  Texas  Railway  Company 
for   shipment  Informed   said  defendant's 
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agent  at  Gunter  that  plaintiffs  had  obtained 
large  contracts  for  the  threshing  of  wheat 
and  oats  at  and  near  the  town  of  Vernon, 
Tex.;  that  they  were  going  to  take  their 
teams,  wagons,  and  hands,  etc.,  to  the  town 
of  Vernon  for  the  purpose  of  operating  said 
threshing  outfit  when  the  same  should  ar- 
rive there;  that  they  would  be  on  heavy  ex- 
pense If  they  should  have  to  wait  for  said 
machinery  and  outfit  to  arrive  at  Vernon, 
and  that  they  desired  no  delay  in  the  trans- 
portation of  the  same;  that  said  defendant 
promised  to  transport  the  said  property 
promptly,  and  stated  and  agreed  that  the 
same  would  be  delivered  to  plaintiffs  in 
said  town  of  Vernon  not  later  than  the  18th 
day  of  June,  1906.  It  was  further  alleged 
that  plaintiffs  and  their  hands,  teams,  and 
wagons  proceeded  to  Vernon  through  the 
country,  and  arrived  there  on  June  18, 
1906,  ready  to  operate  said  threshing  out- 
fit; but  that  the  same  did  not  arrive  until 
the  24th  day  of  June,  1906;  that  when  said 
property  did  arrive  the  defendant  the  Ft 
Worth  St  Denver  City  Railway  Company  de- 
manded of  the  plaintiffs  the  additional  sum 
of  $89.72  for  freight  charges,  and  required 
them  to  pay  the  same  before  it  would  de- 
liver said  property;  that  said  additional  sum 
was  an  overcharge  of  freight,  but  that  they 
paid  it  in  order  to  get  possession  of  their 
property.  Plaintiffs  further  alleged  that  the 
contract  of  shipment  was  a  through  bill  of 
lading  from  Gunter  to  Vernon,  and  that 
said  property  could  have  been  transported 
from  the  place  of  delivery  to  the  point  of 
destination  in  the  exercise  of  reasonable 
diligence  within  two  days  from  the  time  of 
delivery;  that  both  defendants  were  negli- 
gent and  delayed  the  shipment  over  their 
respective  roads  to  plaintiffs'  damage  in  the 
aggregate  sum  of  $1,434.72,  the  several  Items 
of  which  were  set  out  in  the  petition.  By  a 
trial  amendment  plaintiffs  alleged  that  on 
the  18th  day  of  June,  1906,  they  notified  the 
agents  of  both  defendants  at  Ft  Worth  that 
said  property  was  delayed  in  shipping,  and 
of  the -necessity  for  hurrying  up  said  ship- 
ment; that  plaintiffs  were  on  heavy  ex- 
pense waiting  for  said  property,  and  were 
unable  to  thresh  grain  and  were  losing  large 
profits;  that  they  so  notified  the  agent  of 
the  Ft  Worth  St  Denver  City  Railway  Com- 
pany every  day  thereafter  until  the  arrival 
of  said  shipment  The  defendants  denied 
under  oath  that  they  were  partners  in  the 
transportation  of  the  property,  and  answered 
by  general  and  special  exceptions,  a  general 
denial,  and  special  answers  not  necessary 
to  state.  A  jury  trial  resulted  in  a  verdict 
In  favor  of  plaintiffs  against  the  St  Louis, 
San  Francisco  &  Texas  Railway  Company 
for  the  sum  of  $110.70  and  against  the  Ft 
Worth  &  Denver  City  Railway  Company  for 
the  sum  of  $389.19,  and  judgment  was  en- 
tered accordingly.  From  this  Judgment  both 
defendants  appealed,  but  briefs  have  been 


filed  in  this  court  by  the  St  Louis,  San 
Francisco  St  Texas  Railway  Company  only. 

The  evidence  was  sufficient  to  establish 
the  material  allegations  of  the  petition,  and 
to  authorize  a  verdict  for  the  respective 
amounts  awarded  against  the  defendants. 
The  court  did  not  err.  in  refusing  to  instruct 
as  requested  by  the  defendant  the  St  Louis, 
San  Francisco  St  Texas  Railway  Company,  a 
verdict  in  its  favor.  The  evidence  was  suffi- 
cient to  submit  the  question  of  delay  on  the 
part  of  this  company  in  the  shipment  of 
plaintiffs'  property  over  its  line  of  railway 
from  Gunter  to  Ft  Worth  and  the  delivery 
thereof  to  the  connecting  carrier,  the  Ft 
Worth  St  Denver  City  Railway  Company. 
It  appears  that  one  of  the  plaintiffs,  Hutson, 
Inquired  of  this  defendant's  agent  as  Gunter 
how  long  it  would  take  to  transport  the 
threshing  outfit  from  that  point  to  Vernon, 
and  was  by  him  informed  that  it  would  take 
about  24  hours,  that  the  property  was  de- 
livered to  this  defendant  and  loaded  at  Gun- 
ter on  the  evening  of  June  16th,  and  not  de- 
livered by  It  to  the  Ft  Worth  St  Denver  City 
Railway  Company  at  Ft  Worth  until  7 
o'clock  p.  m.  June  18,  1906,  at  which  place 
it  arrived  at  12:15  o'clock  a.  m.  June  18, 
1906.  Whether  this  delay  was  unreasonable 
and  resulted  In  damage  to  the  plaintiffs  as 
a  proximate  result  thereof  seems  clearly  to 
have  been  under  the  pleadings  and  evidence 
questions  for  the  determination  of  the  jury. 

The  court's  refusal  to  give  the  following 
special  charge  requested  by  the  St  Louis, 
San  Francisco  &  Texas  Railway  Company  Is 
made  the  basis  of  its  second  assignment  of 
error:  "At  the  request  of  the  defendant  St 
Louis,  San  Francisco  St  Texas  Railway  Com- 
pany, you  are  Instructed  that  if  you  find 
and  believe  from  the  .evidence  in  this  case 
that  said  shipment  was  by  said  defendant 
delivered  to  Its  codefendant  herein  at  Ft 
Worth  In  the  usual  and  customary  time  con- 
sumed by  said  defendant  In  effecting  such 
deliveries  at  that  place  to  Its  said  codefend- 
ant In  the  regular  course  of  business,  you 
will  not  find  against  said  defendant  St 
Louis,  San  Francisco  St  Texas  Railway  Com- 
pany on  account  of  said  time  so  consumed 
at  Ft  Worth,  unless  you  further  find  and 
believe  from  the  evidence  that  said  defend- 
ant was  guilty  of  negligence  In  the  manner 
In  which  It  conducted  Its  business  In  mak- 
ing deliveries  to  its  said  codefendant  at  Ft. 
Worth,  and  in  consuming  the  time  it  cus- 
tomarily and  usually  consumed  In  making 
such  deliveries."  There  was  no  error  In  re- 
fusing this  charge.  In  the  first  place,  It  is 
not  believed  to  be  a  correct  statement  of  the 
law  applicable  to  the  facts  of  the  case;  be- 
sides, the  court  In  bis  general  charge  fully 
and  correctly  Instructed  the  jury  upon  this 
phase  of  the  case.  They  were  told  that  If 
this  defendant  started  the  shipment  on  its 
first  freight  train  going  to  Ft  Worth  after 
said  shipment  had  been  loaded,  and  that  said 
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defendant,  when  the  shipment  arrived  at  Ft 
Worth,  exercised  reasonable  diligence  to  de- 
liver said  shipment  within  a  reasonable  time 
to  the  defendant  the  Ft  Worth  ft  Denver 
City  Railway  Company,  to  find  for  defend- 
ant the  St  Louis,  San  Francisco  &  Texas 
Railway  Company.  In  addition  to  the  fore- 
going Instruction,  the  Jury  were  charged, 
among  other  things,  that  if  the  plaintiffs 
prior  to  the  shipment  of  their  threshing  outfit 
to  Vernon  had  engaged  with  the  owners  of 
grain  In  that  vicinity  for  the  threshing  there- 
of and  notified  the  agents  of  defendants  that 
they  were  prepared  as  soon  as  said  threshing 
outfit  should  arrive  to  at  once  engage  In  the 
threshing  of  grain,  and  that  either  one  of 
said  defendants  failed  in  the  performance  of 
its  duty  In  the  transportation  of  said  thresh- 
ing outfit  and  by  reason  of  such  failure,  If 
any,  plaintiffs  suffered  damages  that  were 
proximately  produced  by  the  same,  to  find 
for  plaintiffs  against  such  defendant  or  de- 
fendants as  they  believed  from  the  evidence 
caused  such  loss,  etc. 

The  fifth  assignment  is  that  "the  verdict 
of  the  jury  Is  without  sufficient  evidence  to 
support  it  in  allowing  any  damage  against 
this  defendant  on  account  of  any  extra  ex- 
pense upon  the  part  of  plaintiffs  in  sending 
a  man  to  Ft  Worth  for  the  purpose  of  as- 
certaining the  whereabouts  of  said  thresh- 
ing outfit"  This  assignment  will  be  over- 
ruled. It  Is  not  at  all  likely  that  the  Jury 
allowed  In  estimating  the  damages  sustain- 
ed by  plaintiffs  any  amount  whatever  on  ac- 
count of  any  expenses,  if  any,  incurred  by 
tbem  In  sending  a  man  to  Ft  Worth  to  as- 
certain what  had  become  of  the  threshing 
outfit.  It  seems  that  there  was  some  evi- 
dence to  the  effect  that  plaintiffs  sent  a  man 
by  the  name  of  Boyd  to  Ft.  Worth  for  that 
purpose,  but  there  were  no  pleadings  asking 
for  or  authorizing  a  recovery  on  that  ac- 
count, nor  was  there  any  evidence  Introduced 
showing  the  amount  of  expense  Incurred 
thereby,  or  that  any  amount  whatever  was  so 
necessarily  Incurred.  The  charge  of  the 
court  nowhere  referred  to  any  such  expense 
as  an  item  of  damages,  but  was  general, 
authorizing  a  recovery  only  for  the  "neces- 
sary expenses  that  plaintiffs  were  caused  to 
incur  by  reason  of  the  delay,"  •  etc.,  and  In 
that  connection  expressly  told  the  Jury  that 
they  could  not  "find  for  any  item  of  expense 
during  said  time  that  plaintiffs  do  not  ask 
for  in  their  petition." 

Appellant's  sixth  assignment  attacks  the 
verdict  of  the  Jury  as  being  "too  uncertain, 
vague,  and  indefinite  to  support  the  Judg- 
ment" The  verdict  is  as  follows :  "We,  the 
Jury,  find  for  plaintiffs  in  the  sum  of  $442.81 
against  the  St  Louis,  San  Francisco  ft  Texas 
Railway  Company  and  Ft.  Worth  ft  Denver 
City  Railway  Company,  apportioned  as  fol- 
lows: The  St  Louis,  San  Francisco  ft 
Texas  Railway  Company  to  pay  $110.70  for 
delay  In  transit  and  the  Ft  Worth  ft  Denver 
City  Railway  Company  $57.08  as  overcharge 


freight  and  also  $332.11  for  negligence  in 
transit"  It  is  contended  that  the  total 
amount  of  this  verdict  is  $442.81,  which  Is 
apportioned  In  sums  exceeding  said  total 
amount  When  examined  and  Interpreted  in 
the  light  of  the  pleadings,  evidence,  and 
charge  of  the  court  we  think  the  intention 
of  the  Jury  is  clear,  and  that  the  verdict  is 
not  indefinite  and  uncertain.  Plaintiffs  al- 
leged and  sought  to  recover  an  overcharge  of 
freight  demanded  by  and  paid  to  the  defend- 
ant the  Ft  Worth  ft  Denver  City  Rail- 
way Company.  This  overcharge  added  to  the 
amount  of  freight  paid  to  the  defendant  the 
St  Louis,  San  Francisco  ft  Texas  Railway 
Company  at  Ounter  ran  the  total  amount 
of  freight  charged  and  collected  up  to  $181.- 
72.  The  undisputed  evidence  showed  that 
plaintiffs  should  have  paid  only  the  sum  of 
43  cents  per  hundredweight,  and  the  court  in- 
structed the  Jury  to  that  effect  and  told  them 
to  determine  from  the  evidence  the  weight 
of  the  entire  threshing  outfit  and  then  de- 
termine at  the  rate  of  43  cents  per  hundred- 
weight the  total  amount  that  plaintiffs  should 
have  been  charged  for  said  shipment,  and  that 
If  this  amount  was  less  than  the  said  sum  of 
$181.72,  to  find  for  plaintiffs  the  difference 
between  these  two  amounts  and  assess  it 
against  the  Ft  Worth  ft  Denver  City  Rail- 
way Company.  The  Jury,  under  these  in- 
structions, as  shown  by  the  verdict  found 
and  assessed  against  said  company  $57.08 
as  overcharge  of  freight  which  was  not  in- 
cluded in  the  $442.81  mentioned  in  their  ver- 
dict and  said  $57.08  constitutes  the  excess 
claimed,  and  brings  about  the  apparent  In- 
definlteness  of  the  amount  of  the  verdict 
It  will  be  seen  that  the  sum  of  $110.70  as- 
sessed against  the  St  Louis,  San  Francisco 
ft  Texas  Railway  Company  added  to  the  sum 
of  $332.11  assessed  against  the  Ft  Worth 
ft  Denver  City  Railway  Company,  as  stated 
in  the  verdict,  in  addition  to  the  said  $57.08, 
makes  the  exact  amount  of  $442.81.  So  that 
it  seems  very  clear  that  the  Jury  intended  to 
and  did  find  In  the  sum  of  $442.81  as  dam- 
ages for  the  delay  In  the  shipment  and  ap- 
portioned the  sum  of  $110.70  thereof  against 
the  St  Louis,  San  Francisco  ft  Texas  Rail- 
way Company  and  $332.11  thereof .  against 
the  defendant  Ft  Worth  &  Denver  City  Rail- 
way Company  as  the  relative  amounts  of  such 
damages  caused  plaintiffs  by  them  respective- 
ly for  the  delay,  and,  having  found  an  excess 
in  the  freight  charges,  they  were  of  opinion 
the  amount  so  found  should  not  be  Included 
In  the  sum  awarded  for  delay. 

The  plaintiffs  were  permitted  to  prove  that 
a  few  days  after  the  arrival  of  their  thresh- 
ing outfit  at  Vernon  and  they  had  begun 
threshing  grain  it  commenced  to  rain,  and 
that  the  weather  continued  generally  rainy 
and  bad,  so  that  but  little  threshing  could  be 
done  after  they  had  actually  gotten  the 
thresher  to  running.  This  testimony  was  ob- 
jected to  on  the  ground  that  it  was  irrelevant 
and  immaterial,  "that  the  time  lost  by  plain- 


Digitized  by 


216 


120  SOUTHWESTERN  REPORTER. 


(Tex. 


tiffs  would  be  up  until  the  thresher  got  there 
fat  Vernon),  and  that  the  evidence  called  for 
was  not  a  proper  matter  for  damages."  The 
objections  were  overruled,  and  this  action 
of  the  court  is  assigned  as  error.  The  evi- 
dence showed  that  the  weather  was  good 
during  the  delay  in  the  transportation  of  the 
threshing  outfit,  and  that  but  for  such  de- 
lay a  large  amount  of  grain  during  that  time 
would  have  been  threshed  by  plaintiffs  and 
certain  profits  made,  which  they  were  after- 
wards prevented  from  threshing  by  reason  of 
the  continuous  rainfall,  and  such  profits  lost 
The  testimony  waa  "therefore  in  our  opinion 
admissible  upon  the  issue  of  the  extent  of 
the  damage  suffered  by  plaintiffs  on  account 
of  the  negligent  delay  in  the  transportation 
of  their  property. 

We  have  examined  all  of  the  assignments 
of  error  presented  by  the  St  Louis,  San 
Francisco  &  Texas  Railway  Company,  and 
find  no  reversible  error  pointed  out  by  any 
of  them.  The  appellant  Ft  Worth  &  Den- 
ver City  Railway  Company  not  having  filed 
any  brief,  it  is  sufficient  to  say  with  respect 
to  that  company  that  we  find  no  such  funda- 
mental error  apparent  of  record  as  would 
warrant  this  court  in  reversing  the  judgment 
rendered  against  it  Upon  the  whole  we 
think  the  evidence  amply  sustains  the  ver- 
dict and  judgment  rendered  against  both  of 
the  appellants,  that  the  issues  of  the  case 
were  fairly  submitted  by  the  trial  court,  and 
that  the  judgment  of  that  court  should  in  all 
things  be  affirmed.  It  is  therefore  accord- 
ingly so  ordered. 

Affirmed. 


HOUSTON,  H.  &  W.  T.  RT.  CO.  v.  SALLEE. 
(Court  of  Civil  Appeals  of  Texas.    May  13, 
1909.    Rehearing  Denied  June  10,  1909.) 

1.  Railroads  (f  396*)— Injuhy  to  Person  on 
Tbacks— Action— Burden  op  Proof— Fail- 
ure to  Keep  Lookout. 

In  an  action  for  injuries  to  a  person  on  a 
railroad  track,  where  it  was  claimed  that  ordi- 
nary care  had  not  been  exercised  by  those  in 
charge  of  the  engine  causing  the  injuries  in 
keeping  a  lookout  the  burden  was  upon  plain- 
tiff to  show  defendant's  negligence  in  that  re- 
gari. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1341-1343,  1357;  Dec.  Dig.  f 
396.*] 

2.  Railroads  (J  376*)— Injury  to  Person  on 
Track— Duty  to  Keep  Lookout. 

While  it  is  incumbent  upon  the  operatives 
of  a  locomotive  to  use  ordinary  care  to  discov- 
er persons  upon  the  track  at  all  times  and  pla- 
ces, they  are  not  bound  to  stop  the  train  npon 
seeing  an  object  on  or  near  the  track  which 
could  not  by  the  use  of  ordinary  care  be  deter- 
mined by  them  to  be  a  person. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f|  1275-1279;  Dec.  Dig.  |  376.*] 

3.  Railroads  (S  398*)— Injury  to  Person  on 
Track— Evidence— Lookout. 

Evidence  held  to  show  that  operatives  in 
charge  of  a  locomotive  which  injured  a  child  on 


the  track  exercised  proper  care  to  discover  per- 
sons on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1356-1363;  Dec  Dig.  I  398.*] 

Appeal  from  District  Court  Montgomery 
County;  L.  R.  Hightower,  Judge. 

Action  by  Virgil  Sallee,  for  himself  and 
as  next  friend  for  Annabel  Sallee,  his  minor 
child,  against  the  Houston,  East  &  West  Tex- 
as Railway  Company.  There  was  a  judg- 
ment for  the  minor  plaintiff,  and  defendant 
appeals.   Reversed  and  remanded. 

Raker,  Botts,  Parker  &  Garwood  and  John 
T.  Garrison,  for  appellant  J.  'Llewellyn  and 
A.  L.  Kayser,  for  appellee. 

McMEANS,  J.  Virgil  Sallee  brought  this 
suit  against  the  Houston,  East  &  West  Tex- 
as Railway  Company,  for  himself  and  as 
next  friend  for  his  minor  child  Annabel  Sal- 
lee, to  recover  damages  growing  out  of  per- 
sonal Injuries  received  by  said  minor,  al- 
leged to  have  been  caused  by  the  negligence 
of  the  railway  company.  Plaintiff  alleged 
that  the  child,  then  20  months  old,  wandered 
from  the  nearby  residence  of  its  parents 
upon,  or  in  dangerous  proximity  to,  the  track 
of  defendant's  railroad,  and  was  struck  and 
Injured  by  a  passing  engine  and  cars  compos- 
ing a  freight  train  then  being  operated  over 
the  road.  Liability  Is  predicated,  in  the 
plaintiff's  petition,  on  the  alleged  negligence 
of  the  operatives  of  the  freight  train  in  fail- 
ing to  use  ordinary  care  to  discover  the  pres- 
ence of  the  child  on  or  near  the  track  in  time 
to  have  prevented  Injury  to  her,  and  in  fail- 
ing to  use  the  degree  of  care  required  by 
law  to  prevent  Injury  to  the  child  after  its 
peril  was  actually  discovered  by  them.  The 
defendant  answered  by  general  demurrer 
and  special  exceptions  and  pleaded  contri- 
butory negligence  on  the  part  of  the  parents 
of  the  child  in  permitting  her  to  go  upon  or 
near  the  track.  The  case  was  tried  before 
a  Jury,  and  a  verdict  was  returned  in  favor 
of  the  railway  company  against  Virgil  Sal- 
lee, the  father,  and  against  the  railway  com- 
pany in  favor  of  the  child  for  $2,500,  upon 
which  verdict  judgment  was  duly  entered. 
From  the  Judgment  in  favor  of  the  Child,  An- 
nabel Sallee,  the  railway  company  has  ap- 
pealed. 

We  think  the  evidence  establishes  conclu- 
sively that  the  child  was  struck  by  some  part 
of  a  car  in  the  train.  The  mother,  Mrs. 
Sallee,  testified:  That  about  10  minutes  be- 
fore the  train  passed,  the  child  was  with  her 
on  the  gallery  of  her  residence;  that  she 
left  the  child  there  about  10:30  a.  m.,  when 
she  went  into  the  kitchen  to  begin  the  prep- 
aration of  dinner,  and  she  had  thus  been  en- 
gaged about  10  minutes  when  her  attention 
was  attracted  by  hearing  two  sharp  blasts 
of  a  locomotive  whistle;  that  she  hastened 
to  the  front  gallery  to  see  what  the  matter 


•For  other  cases  see  <im<  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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was,  and  to  see  where  her  child  vu,  and 
as  she  came  ont  on  the  gallery  she  saw  the 
child,  which  had  on  a  bright  red  dress,  ly- 
ing on  the  end  of  the  cross-ties  on  the  oppo- 
site side  of  the  track;  that  the  engine  and 
one  car  had  then  passed  the  child;  that  It 
looked  to  her  as  if  every  wheel  would  strike 
the  child  as  it  passed ;  that  she  immediately 
ran  toward  the  place,  and  by  the  time  she 
got  there  the  train  came  to  a  stop,  and  the 
conductor  picked  the  child  up  and  handed  it 
to  her  through  the  opening  between  two  of 
the  can;  that  just  at  this  time  the  child 
began  to  cry ;  that  It  had  received  a  cut  in 
the  top  of  the  head,  beginning  at  the  edge 
of  the  hair  and  running  back  about  the  cen- 
ter of  the  bead;  that  in  the  region  of  that 
wound  there  waa  blood  and  what  appeared  to 
be  grease ;  that  her  arm  was  also  hurt  She 
farther  testified  that  the  railroad  track  for 
about  a  half  mile  in  the  direction  from  which 
the  train  came  was  straight  and  the  ground 
clean  and  free  from  weeds,  and  that  there 
was  nothing  to  obstruct  the  view  of  the  op- 
eratives of  the  train  from  the  time  the  train 
came  on  the  straight  stretch  of  track  until  it 
reached  the  point  where  the  child  was.  Her 
testimony  on  this  point  was  corroborated. 
She  further  said  that,  when  she  looked  land 
taw  the  child,  it  was  lying  on  the  ends  of  the 
cross-ties,  on  its  back,  with  its  head  in  the 
direction  the  train  was  going,  and  remain- 
ed in  that  position  until  picked  up  by  the 
conductor.  There  was  also  testimony  to  the 
effect  that  there  was  much  use  made  of  the 
track  at  this  point  by  people  walking  on  the 
track,  and  especially  by  the  children  of  the 
neighborhood  and  of  the  village  of  Splen- 
dora,  in  going  to  and  from  school.  She  fur- 
ther testified  that,  when  she  looked,  the  train 
was  coming  rapidly  to  a  stop  and  did  stop 
after  five  or  six  cars  had  passed  the  child. 

The  engineer  of  the  train  in  question  testi- 
fied: That  from  Splendora,  which  Is  about 
a  quarter  of  a  mile  south  of  the  place  where 
the  child  was,  the  track  is  on  a  downgrade ; 
that  the  upgrade  began  about  opposite  Mr. 
Sauce's)  house  and  continued  until  the  sec- 
tion bouse,  one-eighth  or  one-fourth  of  a  mile 
beyond,  was  reached ;  that  he  had  about  20 
or  25  cars,  and  was  running  at  a  speed  of 
20  or  25  miles  per  hour  at  the  time  he  pass- 
ed Splendora,  and  after  passing  that  point 
he  shot  off  steam  and  was  just  rolling  along 
to  make  a  stop  at  the  section  house;  that 
when  lie  reached  a  distance  of  about  2  or  2% 
telegraph  poles  from  where  the  child  was,  he 
saw  on  the  outside  of  the  track,  and  at  the 
end  of  the  cross-ties,  what  appeared  to  be  a 
piece  of  red  cloth,  and  that  be  watched  this 
object  until  within  the  distance  of  about 
1V4  telegraph  poles,  when  the  child  raised 
its  head  from  between  the  ends  of  two  cross- 
ties,  and  be  then  for  the  first  time  knew  that 
the  red  object  was  a  child;  that  be  Imme- 
diately applied  the  emergency  air  brake,  and 


brought  the  train  to  a  stop  as  soon  as  it 
could  be  done,  and  the  train  stopped  after 
the  engine  had  passed  the  child  the  distance 
of  five  car  lengths,  or  160  feet.  It  was  shown 
that  telegraph  poles  are  150  or  160  feet  apart 
The  engineer  further  testified:  That  he  was 
keeping  a  lookout  for  persons  on  the  track 
all  the  time;  that  as  near  as  he  could  tell 
as  to  the  position  of  the  child,  before  it 
raised  up,  it  was  lying  down  between  the 
ends  of  two  ties,  on  Its  hands  and  face,  with 
its  head  down  between  the  ties,  and  the  first 
that  apprised  him  that  the  object  was  ani- 
mate was  when  the  child  raised  up  its  head ; 
that  the  ground  between  the  end  of  the  ties 
was  hollowed  out  and  of  sufficient  depth 
to  cover  a  little  child  like  Annabel;  that 
after  he  discovered  it  was  a  child  he  used 
every  effort  known  to  himself,  and  he  suppos- 
ed to  any  one  else  who  runs  a  locomotive,  to 
atop,  and  did  all  that  possibly  could  be  done 
to  stop  the  train  in  time  to  prevent  the  in- 
Jury. 

The  fireman  testified:  That,  after  the 
train  passed  Splendora,  he  saw,  about  800  or 
900  feet  ahead,  something  on  the  right  side 
of  the  track  that  looked  to  him  like  a  small 
piece  of  red  cloth;  that  at  that  distance  it 
looked  like  a  red  speck ;  that  he  watched  it 
until  the  child  raised  up;  that  up  to  that 
time  the  object  looked  no  larger  than  a  man's 
hand;  that  he  did  not  at  any  time  tell  the 
engineer  to  stop. 

The  father  and  mother  of  the  child  testi- 
fied that  the  ends  of  the  cross-ties,  at  the 
place  where  the  child  was  hurt,  were  partly 
sunk  In  the  ground,  and  the  top  of  the  ties 
at  their  ends  came  up  about  three  Inches 
above  the  surface  of  the  earth. 

The  railway  company,  In  order  to  deter- 
mine the  distance  that  a  person,  occupying 
the  position  that  the  child  occupied,  could  be 
seen  by  an  engineer  operating  a  locomotive  at 
the  place  of  Injury,  conducted  the  following 
experiment:  A  full-grown  negro  man,  dressed 
In  a  blue  jumper  and  overalls,  was  placed  in 
the  same  position,  with  his  head  at  the  end 
of  the  ties  and  his  feet  extending  directly  out 
The  witness  Yarbrough,  a  resident  of  Splendo- 
ra, *»nd  not  In  the  employment  of  the  railway 
company,  then  got  upon  a  locomotive,  which 
was  only  a  short  distance  away,  and  sat 
Just  behind  the  engineer  and  on  the  same 
side  of  the  cab.  The  engine  then  began  to 
back  slowly  toward  Splendora.  Yarbrough 
testified:  That  at  the  distance  of  two  tel- 
egraph poles,  he  could  tell  that  the  object 
was  a  human,  but  at  the  third  pole  he  could 
hardly  see  anything.  At  the  fourth  pole 
the  object  In  view  appeared  to  be  no  larger 
than  a.  man's  hand,  and  a  little  past  the 
fourth  pole  nothing  could  be  seen  at  all. 
The  locomotive  was  then  backed  to  Splen- 
dora, and  then  run  toward  the  negro  at  the 
rate  of  10  or  15  miles  per  hour.  That  in 
thus  approaching,  the  object  could  not  be 
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distinguished  as  a  person  until  within  the 
distance  of  two  telegraph  poles.  That  the 
track  at  that  time  and  place,  relative  to  the 
growth  of  grass  and  weeds,  was  In  an  aver- 
age condition.  Yarbrough's  testimony  was 
substantially  corroborated  by  that  of  the 
engineer  who  assisted  In  conducting  the  ex- 
periment 

By  an  appropriate  assignment  of  error, 
appellant  complains  of  the  refusal  of  the 
trial  court  to  grant  a  new  trial  on  the  ground 
that  the  verdict  and  judgment  are  unsup- 
ported by  the  evidence  and  contrary  to  the 
overwhelming  weight  of  the  testimony,  In 
that  the  uncontradicted  evidence  shows  that 
the  child  was  lying  down  on  the  east  side  of 
the  track  between  the  ties  on  the  outside  of 
the  rail,  and  that  it  could  not  have  been 
seen  by  those  operating  the  train  in  time 
to  have  prevented  the  injury,  and  that  after 
the  child  was  discovered  the  operatives  did 
everything  in  their  power  consistent  with 
the  safety  of  the  train  to  stop  the  train  and 
avert  the  accident  The  issue  of  discovered 
peril  was  not  submitted  by  the  court  in  Its 
charge  to  the  Jury,  but  the  jury  was  limited 
to  the  single  Issue  as  to  whether  the  opera- 
tives used  ordinary  care  In  keeping  a  look- 
out to  discover  the  child  on  the  track.  The 
burden  was  upon  the  plaintiff  to  show  neg- 
ligence of  the  defendant  in  this  regard,  and 
the  burden  was  probably  discharged  and  a 
prima  facie  case  made  against  defendant  by 
showing  that  the  child  was  struck  and  Injur- 
ed by  a  passing  train.  In  daylight  at  a  point 
where  the  track  was  straight  and  free  from 
obstructions  reasonably  calculated  to  obscure 
a  view  of  the  track;  but  the  evidence  does 
not  stop  here.  There  were  only  two  persons 
that  witnessed  the  casualty,  and  these  were 
the  engineer  and  fireman  of  the  train.  If 
their  testimony  Is  to  be  believed,  there  was 
no  such  failure  to  keep  a  proper  lookout  as 
amounted  to  negligence.  Both  testified  that 
they  were  looking  down  the  track,  and  that 
they  discovered  an  object  that  looked  like 
a  piece  of  red  cloth  by  the  side  of  the  track. 
Neither  of  them  knew  that  the  cloth  was 
clothing  worn  by  a  child  until  they  saw  the 
child  raise  Its  head  from  between  the  end 
of  the  ties,  and,  that  the  engine  was  then 
too  near  the  child  to  be  stopped  before  that 
point  was  reached.  While  It  was  Incumbent 
upon  the  operatives  of  the  train  to  use  ordi- 
nary care  to  discover  persons  upon  the  track 
at  all  times  and  places,  and  while  the  absence 
of  such  care,  resulting  In  injury  to  a  person 
who  is  without  negligence  In  being  on  the 
track  would  render  the  railway  company 
responsible  to  him  in  damages,  it  cannot  be 
said  that  the  ordinary  care  to  so  discover 
and  prevent  injury  to  persons  upon  or  in 
dangerous  proximity  to  the  track  should 
prompt  the  operatives  to  stop  the  train  up- 
on seeing  an  object  on  or  near  the  track 
which  could  not  by  the  use  of  ordinary 


care  be  determined  by  them  to  be  a  person. 
Railway  v.  McMillan,  100  Tex.  564,  102  S. 
W.  108;  Caldwell  v.  Railway  (Tex.  Civ.  App.) 
117  S.  W.  490.  The  testimony  of  these  two 
witnesses  Is  corroborated,  rather  than  weak- 
ened, by  the  other  facts  deduced.  That  the 
child  was  not  upon  the  track,  bat  at  Its  side, 
is  shown  by  the  testimony  of  the  mother  to 
the  effect  that  the  child  was  lying  on  the 
end  of  the  cross-ties  when  she  saw  it  It 
was  evidently  thrown  there  when  It  was 
struck  by  the  passing  car.  Again,  it  Is 
shown  that  the  Injury  consisted  of  a  cut  on 
the  top  of  the  head,  "creased,"  as  one  wit- 
ness expressed  it  which  corroborates  the 
testimony  of  the  engineer  that  the  child 
arose  from  a  recumbent  position  from  the 
side  of  the  track  as  the  train  bore  down  up- 
on It  no  doubt  raising  Itself  just  high  enough 
to-be  struck  on  top  of  the  head  by  some  part 
of  the  engine  or  a  passing  car,  and  the  ex- 
periment conducted  by  the  railway  com- 
pany, as  testified  to  by  the  witness  Yar- 
brough.  shows  that  the  child  could  not  have 
been  discovered  by  the  engineer  or  fireman 
until  the  train  was  within  such  distance  of 
the  child  as  that  it  could  not  be  stopped  be- 
fore the  point  of  accident  was  reached. 

The  testimony  of  the  two  operatives  of 
the  train  shows  that  In  the  operation  of  the 
train  they  used  all  the  care  the  law  required 
of  them  to  discover  persons  upon  the  track. 
In  the  absence  of  some  countervailing  proof, 
neither  the  court  nor  the  jury  were  war- 
ranted In  disregarding  their  testimony.  We 
think  that  the  verdict  and  judgment  was 
so  against  the  great  weight  and  preponder- 
ance of  the  testimony  as  to  be  clearly  wrong, 
and  for  this  reason  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause 
remanded. 

We  have  examined  the  other  assignments 
of  error  presented  by  appellant  in  its  brief, 
and  are  of  the  opinion  that  there  are  no  re- 
versible errors  pointed  out  in  any  of  them; 
at  least  none  that  will  likely  occur  upon  an- 
other trial. 

For  the  reasons  above  given,  the  judgment 
of  the  court  below  Is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


EL  PASO  ELECTRIC  RY.  CO.  v.  ADKINS. 
(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.   Rehearing  Denied  June  16,  1909.) 

1.  Stbeet  Railroads  (J  98*)— Use  or  Tracks 
—Care  Required  of  Pedestrians. 

Though  one  has  the  right  to  use  a  street 
car  track  as  a  part  of  the  street  for  crossing 
or  other  purposes,  he  cannot  station  himself  on 
the  track,  and  remain  there  heedless  nntil  he  is 
struck  by  a  passing  car,  and  claim  that  he  was 
in  the  exercise  of  care. 

[Ed.  Note.— For  other  cases,  Bee  Street  Rail- 
roads. Cent.  Dig.  f  207;  Dec  Dig.  |  98.*] 
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2.  Stkebt  Railroads  (|  117*)— Coiaisiohb— 

OOIfTBIBUTOBT  NlGLIGEITCE. 

Whether  a  person,  pausing  on  a  street  car 
track  for  wagons  to  pass,  without  looking  for 
the  approach  of  a  car  running  at  an  excessive 

rd  not  near  such  person  when  he  stepped  on 
track,  was  guilt;  of  contributory  negligence, 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  255-257 ;  Dec  Dig.  |  117.*] 

3.  Street  Railroads  ({  117*) — Failure  to 
Give  Signals. 

Whether  the  failure  to  give  signals  of  the 
approach  of  a  car  which  struck  a  person  on  the 
track  proximately  contributed  to  the  accident 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gen.  Dig.  {  253;  Dec.  Dig.  {  117.*] 

4.  Street  Railroads  (J  117*)— Failure  to 
Give  Signals — Negligence. 

In  the  absence  of  any  ordinance  requiring 
the  giving  of  signals  of  the  approach  of  street 
cars,  a  failure  to  do  so  is  not  negligence  per  se, 
but  is  a  question  of  negligence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  253;  Dec.  Dig.  |  117.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; J.  M.  Goggin,  Judge. 

Action  by  S.  E.  Adklns  against  the  El 
Paso  Electric  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

Leigh  Clark,  Nagle  &  Scott,  and  Baker, 
Botts,  Parker  &  Garwood,  for  appellant  Pat- 
terson &  Wallace,  for  appellee. 

JAMES,  C  J.  Appellee  was  struck  by  ap- 
pellant's car  In  the  city  of  El  Paso  and  sued, 
alleging  that  while  plaintiff  was,  In  the  ex- 
ercise of  due  care,  attempting  to  cross  the 
street  over  the  defendant's  track,  he  was 
struck,  on  account  of  the  negligence  of  de- 
fendant's servants  In  these  respects:  (1) 
That  the  car  was  being  run  at  a  negligent 
and  reckless  speed,  without  keeping  a  care- 
ful lookout  ahead  and  without  signals  to 
warn  persons  of  its  approach,  and  without 
having  it  under  any  control;  (2)  that  the 
car  was  being  operated  by  a  green,  inexperi- 
enced, and  Incompetent  motorman,  In  which 
defendant  was  negligent,  and  In  violation  of 
the  rule,  regulation,  order,  or  bulletin  of  de- 
fendant which  In  substance  required  cars  ap- 
proaching such  place  to  be  operated  at  a 
speed  not  exceeding  five  miles  an  hour;  (3) 
that  the  motorman  discovered  plaintiff  on  de- 
fendant's track  In  time  to  have  avoided  strik- 
ing him,  and  no  effort  was  made  to  stop  or 
check  the  car,  although  he  saw  plaintiff  and 
appreciated  his  danger  In  time  to  have  avoid- 
ed the  accident  thereby.  The  answer  was  a 
general  denial  and  a  plea  of  contributory 
negligence.  The  Issue  of  discovered  peril 
was  not  submitted,  nor  asked  to  be.  Plain- 
tiff relied,  and  now  relies  solely,  on  plain- 
tiff's right  to  the  recovery,  on  account  of  the 
negligence  of  the  defendant;  of  which,  we 
may  here  state,  the  proof  was  sufficient 

The  first  and  second  assignments  of  error 
complain  of  the  failure  to  give  defendant  a 


peremptory  instruction,  and  of  the  failure 
to  grant  a  new  trial,  for  the  reason  that  the 
undisputed  evidence  established  plaintiff's 
contributory  negligence  as  causing  or  con- 
tributing to  his  injury.  This  Involves  an 
understanding  of  the  testimony. 

These  facts  appear  from  plaintiff's  own 
statement:  It  was  on  the  morning  of  an 
election  day  In  EI  Paso,  and  the  accident 
took  place  in  Alameda  street  in  front  of  his 
voting  place.  He  lived  some  10  or  12  blocks 
away  and  had  come  there  to  vote.  After 
voting,  he  undertook  to  go  to  the  other  side 
of  the  street  to  a  grocery  store  to  use  a  tele- 
phone He  says:.  "In  attempting  to  cross 
the  track  (defendant's  track  which  ran  along 
the  street),  I  was  blocked  by  the  traction 
engine  of  Mr.  Caples  that  hauls  gravel  down 
the  track,  and  I  remember  standing  there 
looking  at  this  engine  for  a  few  seconds,  and 
the  next  thing  I  knew  was  back  in  the  bed- 
room there.  I  don't  know  how  I  got  there 
or  anything  about  it  •  *  *  I  don't  re- 
member noticing  the  traction  engine  until 
I  stepped  down  on  the  track,  or  near  the 
track,  this  engine  was  passing.  I  remember 
looking  up  and  looking  at  the  engine  pass, 
you  know.  The  last  thing  I  remember  was 
to  look  back  to  see  how  many  cars  It  had. 
I  don't  remember  anything  else  at  all  until 
after.  •  •  •  I  was  looking  at  the  trac- 
tion engine.  I  could  not  have  very  well  pass- 
ed around  until  the  engine  got  by  me.  I 
was  looking  to  see  how  many  cars  It  had 
with  the  object  of  going  around  behind  it, 
you  know.  It  was  going  east.  I  judge  I 
was  standing  on  the  track  15  or  20  seconds, 
maybe  30,  before  the  car  struck  me,  maybe 
half  a  minute,  I  don't  know.  There  was 
nothing  to  call  my  attention  to  it.  I  did  not 
hear  any  signal  from  the  street  car.  I  don't 
know  a  thing  about  It  only  what  I  have 
been  told  since.  •  •  •  During  that  time 
(the  time  he  was  standing  on  the  track)  I 
don't  remember  looking  up  or  down  the  track. 
I  was  looking  at  the  traction  engine  there 
hauling  gravel.  It  was  going  east  toward 
Tsleta.  The  street  car  was  running  west 
The  engines  were  loaded  with  gravel,  and 
I  was  looking  at  these.  The  engines  were 
four  or  five  feet  from  the  street  car  track, 
about  as  close  as  they  dare  run,  maybe  six, 
something  like  that  I  don't  remember  see- 
ing the  wagons  before  I  got  on  the  track. 
I  paid  no  attention  to  them.  I  walked  out 
of  the  voting  place  to  go  across  the  street 
Some  one  called  my  attention  at  the  corner  of 
the  building.  I  went  there  and  talked  to 
some  fellows  a  few  minutes  and  started  ov- 
er across  to  the  store,  a  few  minutes  after 
I  got  out  of  the  voting  place.  I  started  from 
the  northeast  corner  of  the  building.  I  judge 
I  was  ten  feet  from  the  corner  (meaning  the 
corner  of  Alameda  street  and  Stevens  street 
intersecting  It).  I  went  down  the  front 
porch  by  the  front  steps.   I  Judge  the  Btreet 


•For  other  cases  see  same  topic  and  taction  NUMBER  la  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Index** 


Digitized  by 


Google 


220 


120  SOUTHWESTERN  REPORTER. 


(Tex. 


car  track  la  about  five  feet  from  the  north 
edge  of  this  porch.  I  started  across  for 
the  purpose  of  telephoning.  I  was  Intending 
to  go  In  a  northwesterly  direction  when  I 
left  the  house.  When  I  got  on  the  street 
car  track  I  saw  this  traction  engine  and 
cars,  and  stopped.  I  cannot  say  whether  I 
was  on  or  near  the  track,  I  don't  know 
whether  I  was  In  the  middle  of  the  track  or 
on  the  edge  of  It  I  don't  remember  Mr. 
Shobe  or  Mr.  McNelly  hollering  at  me.  This 
occurred  about  9  o'clock  in  the  forenoon. 
*  •  •  I  have  had  occasion  €o  ride  fre- 
quently on  the  Washington  Park  line  (which 
this  was).  I  knew  that  cars  ran  up  and 
down  that  street — Alameda  street" 

The  witnesses  for  plaintiff  testified  to  the 
same  general  facts,  but  more  in  detail.  From 
their  testimony  the  situation  is  more  clearly 
developed.  Stevens  street  intersected  Ala- 
meda street  Just  east  of  the  polling  place, 
which  was  on  the  south  side  of  Alameda 
street  Alameda  runs  east  and  west  and 
Stevens  north  and  south.  Adkins  was  stand- 
ing upon  the  track  looking  northwesterly 
across  the  street  The  car  that  struck  him 
was  going  westwardly,  so  that  he  was  not 
facing  it.  The  gravel  wagons  were  going 
east  were  in  his  way,  and  prevented  bis 
crossing  over  for  the  time  being,  and  he  was 
standing  there  waiting  for  them  to  pass.  The 
gravel  train  made  considerable  noise  which 
probably  prevented  plaintiff  from  hearing 
Shobe  and  McNelly,  who  tried  to  warn  him, 
and  any  signals  from  the  car,  if  any  were 
given.  The  street  appears  to  have  been 
straight  and  from  a  position  on  the  track 
the  approaching  car  could  doubtless  have 
been  seen  for  a  considerable  distance.  From 
the  porch  from  which  plaintiff  started  it 
was  visible,  to  a  man  standing  up,  for  over 
100  feet ;  there  being  some  trees  in  the  way. 
It  was  while  Shobe  was  near  the  porch  that 
he  saw  the  car  about  90  feet  away. 

Other  uncontroverted  facts  appear  which 
are  relevant  to  the  issue  of  plaintiff's  negli- 
gence. Defendant's  rule,  bulletin,  or  instruc- 
tion was  to  slow  up  going  across  Steven 
street  and  have  the  car  under  control,  to 
watch  out  for  vehicles,  etc.,  on  this  street; 
and  It  appeared  that  the  crossing  was  dan- 
gerous by  reason  of  buildings  on  the  east 
side  of  Stevens  street,  and  also  on  account 
of  the  track  being  so  close  to  the  south  side 
of  Alameda  street  and  a  brewery  garden  at 
this  place.  It  was  testified  to  by  Shobe :  "In 
front  of  my  place  is  a  regular  stopping  place 
for  any  one  that  wants  to  get  off  or  on  there. 
They  had  a  board  sign  nailed  to  the  electric 
post  there  that  the  cars  stopped  there.  The 
meaning  of  that  was  that  the  cars  stopped 
there  provided  any  one  wanted  to  get  off  or 
on,  just  the  same  as  they  do  on  street  cor- 
ners here  In  the  city.  They  don't  always 
stop  at  street  corners  unless  some  one  wants 
to  get  off  or  on.  It  Is  the  same  way  down 
there." 

The  case,  as  It  is  made  to  appear  by  ap- 


pellant, is  one  of  a  man  of  mature  years 
stationing  himself  upon  a  street  railway 
track,  and  lingering  there  when  he  need  not 
have  done  so,  allowing  himself  to  be  absorb- 
ed in  other  matters,  and  not  paying  any  at- 
tention whatever  to  the  approach  of  cars 
that  were  liable  at  any  time  to  be  passing 
over  the  track;  and  this  without  any  show- 
ing of  excusing  or  justifying  circumstances 
tending  to  make  his  inattention  consistent 
with  ordinary  care.  Upon  the  above  state 
of  facts,  we  held  In  the  original  opinion  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, reversing  the  judgment  and  render- 
ing one  in  favor  of  the  railway  company. 
With  this  disposition  of  the  case  we  are  not 
satisfied,  and  therefore  grant  the  motion  for 
rehearing. 

The  case  of  Railway  v.  Ryon,  80  Tex.  59, 
15  S.  W.  588,  cited  by  appellant  does  not 
apply  to  the  facts  of  this  case;  that  being 
the  case  of  a  trespasser.  The  cases  of  San- 
ches  v.  Railway,  88  Tex.  117,  80  8.  W.  431 ; 
Railway  v.  Dean,  76  Tex.  73,  13  8.  W.  45 ; 
Railway  v.  Brown,  2  Tex.  Civ.  App.  281,  21 
S.  W.  425 ;  Bennett  v.  Railway,  36  Tex.  Civ. 
App.  459,  82  S.  W.  333 ;  and  Railway  v.  Ed- 
wards, 100  Tex.  23,  93  S.  W.  106— were  cases 
in  which  It  appears  that  the  Injured  per- 
son stepped  upon  the  track  directly  In  front 
of  the  moving  engine  or  train  In  plain  view. 
The  case  of  Traction  Co.  v.  Kelleher  (Tex. 
Civ.  App.)  107  S.  W.  64,  was  one  in  which  it 
appeared  from  plaintiff's  own  statement  that, 
while  he  was  walking  upon  the  track  in  the 
street  he  had  thrown  all  caution  to  the 
winds.  This  Kelleher  Case  seems  to  be  ap- 
pellant's main  reliance,  because  It  involved 
an  injury  in  the  street  of  a  city ;  but  in  the 
present  case  the  plaintiff's  testimony  did  not 
show  that  he  had  abandoned  all  sense 'of 
care.  In  Railway  v.  Kauffmann  (Tex.  Civ. 
App.)  101  S.  W.  817,  it  was  not  certain  that 
Kauffmann  stepped  Immediately  in  front 
of  the  engine.  The  opinion  of  Court  of  Civil 
Appeals  states:  "The  undisputed  evidence 
leads  irresistibly  to  one  of  two  conclusions: 
Either  that  Kauffmann  went  upon  the  cross- 
ing and  remained  there  In  plain  view  and 
hearing  of  the  approaching  engine  until  he 
was  struck,  or  that  he  stepped  upon  the 
track  immediately  In  front  of  and  In  plain 
view  and  hearing  of  the  engine  and  was  thus 
struck  and  killed ;  in  either  case  without  the 
sllghest  precaution  to  ascertain  the  presence 
of  the  approaching  train  then  in  plain  view. 
It  is  stated  in  appellee's  petition,  in  ex- 
planation of  Kauffmann's  action  in  remaining 
on  the  track,  that  just  as  he  was  crossing 
said  railroad  track  it  became  necessary  for 
him  to  stop  a  moment  on  one  of  said  tracks, 
which  he  did,  to  let  a  certain  train  pass,  and 
while  so  pausing  he  was  struck  by  the  ten- 
der. There  Is  nothing  in  the  evidence  which 
remotely  suggests  that  it  was  necessary  for 
him  to  stop  on  the  track.  The  statement 
removes  any  suggestion  which  could  possibly 
be  sustained  that  his  stopping  on  the  track 
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was  other  than  voluntary  on  his  part"  In  the 
present  case  It  Is  clear  that  plaintiff's  paus- 
ing upon  the  track  was  not  voluntary-  None 
of  these  authorities  require  us  to  pronounce 
plaintiff  guilty  of  negligent  conduct  as  a 
matter  of  law. 

These  are  facts  developed  by  the  testi- 
mony: Adkins  lived  In  El  Paso,  had  used 
the  street  cars,  and  was  presumably  ac- 
quainted with  the  fact  that  these  cars  cus- 
tomarily stopped  at  corners  to  take  on  or 
let  off  passengers.  After  voting  he  stepped 
from  the  porch  and  proceeded  shortly  after 
to  cross  the  street  and  railway  track.  A 
person  standing  upon  the  gallery  could  not 
see  down  the  track  further  than  about  100 
feet  in  the  direction  from  which  thta  car 
came,  owng  to  some  trees.  When  Adkins 
stepped  from  the  gallery,  the  car  had  not 
reached  this  point,  because  he  was  seen 
standing  upon  the  track  when  the  car  was 
observed  by  Shobe  at  about  that  distance 
from  the  gallery.  He  stepped  upon  the  track 
when  the  car  must  have  been  considerably 
more  than  100  feet  away,  and  beyond  the 
Intersecting  street  It  Is  clear  therefore  that 
he  did  not  step  Immediately  in  front  of  the 
car,  which  removes  this  from  that  class  of 
cases.  His  contributory  negligence  as  a 
matter  of  law  must  be  ascertained  in  some 
other  respect  It  appears,  however,  that 
when  he  stepped  upon  the  track  he  did  not 
look  for  any  car,  and,  while  be  stood  there 
waiting  for  the  gravel  wagons  to  pass,  he 
did  not  look  in  the  direction  this  car  came 
from,  and  as  he  was  standing  there,  so  wait- 
ing, be  was  run  into  by  this  car.  It  is  in 
reference  to  this  conduct  that  be  would  have 
to  be  pronounced  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  The  question 
to  be  answered  is:  Was  his  action,  under 
existing  circumstances,  clearly  the  conduct 
of  an  imprudent  person?  If  so,  it  unques- 
tionably contributed  to  his  injury. 

We  believe  that  a  person,  although  he  has 
the  right  to  use  a  street  car  track  as  a  part 
of  the  street  for  crossing  or  other  purposes, 
cannot  station  himself  upon  the  track,  and 
remain  there  heedless  until  he  is  struck  by 
passing  cars,  and  claim  that  be  was  in  the 
exercise  of  care.  We  understand,  however, 
that  in  all  the  cases,  where  the  court  has  un- 
dertaken to  declare  the  conduct  of  the  party 
negligent,  it  was  conduct  into  which  reason- 
ably justifying  circumstances  did  not  enter 
—conduct  which  reasonable  minds  would 
all  agree  was  not  the  act  of  a  prudent  per- 
son under  the  circumstances.  The  plaintiff 
in  this  case  was  In  the  act  of  crossing  the 
track  to  go  over  the  street  to  use  a  telephone. 
But  for  being  interrupted  by  the  string  of 
gravel  wagons  which  were  in  his  way,  he 
would  have  crossed  in  safety.  His  pausing 
on  the  track  was  not  a  voluntary  act  of  his, 
but  one  necessitated  by  what  was  In  the 
street  in  front  of  him.  He  was  reasonably 
prosecuting  the  act  of  crossing  the  street, 
and  was  temporarily  hindered  and  stopped 


on  this  track  by  an  obstruction  that  would 
naturally  consume  but  little  time  In  passing 
Still  bis  injury  would  doubtless  have  been 
avoided  bad  be  looked  for  this  car,  or  by 
bis  stepping  back  into  the  street  The  ques- 
tion is  whether  or  not  by  doing  neither  he 
acted  as  an  ordinary  prudent  person  would 
have  done,  under  the  conditions  surrounding 
him.  In  approaching  and  going  upon  an 
ordinary  railroad  crossing,  we  can  see  some 
reason  for  holding  that  a  person  struck  in 
making  the  crossing  should,  In  the  exercise 
of  ordinary  care,  look  for  approaching  cars. 
When  a  person  Is  struck  at  a  crossing,  the 
engine  or  train  must  be  dangerously  near 
him,  because  it  requires  no  time  to  effect 
the  act  of  crossing.  Such  cases  are  gener- 
ally, after  all,  cases  of  a  person  going  upon 
the  track  Immediately  In  front  of  an  ap- 
proaching engine  or  train  In  open  view; 
and  If  a  person  should,  fof  cause,  remain 
upon  the  track  at  a  road  crossing,  the  duty, 
in  the  exercise  of  care,  to  look  for  an  ap- 
proaching engine,  might  be  said  to  be  more 
or  less  imperative,  In  view  of  the  fact  that 
trains  may  be  expected  to  pass  at  any  mo- 
ment, and  at  any  rate  of*  speed,  for  the  stat- 
ute, circumstances,  or  custom  does  not  under- 
take to  regulate  the  speed  of  trains  at  road 
crossings. 

Here  the  car  was  not  near  plaintiff  when 
be  stepped  upon  the  track,  nor  even  after 
he  stopped  upon  it  according  to  some  of  the 
evidence.  But  for  the  excessive  speed  of 
this  car,  it  In  all  probability,  would  not 
have  come  dangerously  near  him  during  the 
time  it  took  the  three  or  four  gravel  wagons 
to  pass.  We  are  unable  to  say  that  by 
pausing  on  this  track  the  short  time  neces- 
sary for  the  wagon  to  pass,  without  noti- 
cing for  the  approach  of  cars  running  at  a 
speed  not  to  be  expected,  was  what  no  or- 
dinarily prudent  person  would  have  done. 
This  would  be  requiring  a  person  to  antici- 
pate and  to  act  upon  the  theory  that  cars 
would  be  negligently  operated.  Hence  we 
conclude  that  the  matter  was  one  for  the 
jury.  See  Railway  v.  Martinez,  39  Tex.  Civ. 
App.  460,  87  S.  W.  853. 

The  third  assignment  of  error  is  overruled. 
The  charge  It  complains  of  was  correct 

Under  the  fourth  and  fifth  the  first  propo- 
sition advanced  is  overruled.  The  second  is 
that  the  evidence  conclusively  showed  that 
if  signals  had  been  sounded  on  the  car, 
plaintiff  could  not  have  heard  them,  and 
therefore  such  issue  of  negligence  should  not 
have  been  submitted.  The  testimony  which 
is  relied  on  for  this  Is  that  of  Shobe,  who 
was  upon  the  porch,  as  follows:  "If  the 
whistle  or  gong  was  sounded,  there  was  so 
much  noise  from  that  train  of  wagons  I 
could  not  have  heard  It,  and  I  don't  remem- 
ber hearing  it  If  they  had  Bounded  the  gong 
or  blown  the  whistle,  you  would  have  had 
to  be  listening  to  hear  it  The  wagon  train 
made  more  noise  than  the  whistle  would 
make."  That  when  he  saw  the  car  coming, 
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he  and  others  hallooed  to  Adklns  pretty  loud 
to  look  out,  several  times,  and  Adklns  step- 
ped back  to  the  south  edge  of  the  track, 
about  which  time  he  was  struck.  McNelly 
testified:  "Mr.  Shobe  hallooed  to  him,  'Look 
out!'  about  the  same  time  I  hallooed,  'Look 
out!'  myself;  but  the  car  struck  him  and 
turned  him  over."  We  may  here  remark.  In 
passing,  that,  If  this  hallooing  took  place 
when  Shobe  first  saw  the  car  coming,  some 
Idea  of  the  rapidity  at  which  the  car  must 
have  been  running  may  be  gained.  The  car 
ran  90  feet  after  he  was  struck.  However, 
Shobe's  testimony  as  to  whether  or  not  the 
signals  could  have  been  heard  was  evidently 
opinion  (he  says  that  the  signals  could  have 
been  heard  if  one  were  listening),  and  ap- 
pellant has  overlooked  the  opinions  of  other 
witnesses  who  were  in  the  same  position  as 
Shobe.  McNelly  ^testified  that  he  thought  he 
was  In  a  position  to  have  heard  these  signals 
If  they  had  been  sounded,  and  Taylor  testified 
that  it  looked  as  If  he  would  have  heard  such 
signals  if  there  had  been  any.  We  there- 
fore consider  that  It  was  not  conclusively 
shown  that  the  signals  could  not  have  been 
heard  by  Adklns  If  given.  The  third  propo- 
sition Is  that  the  evidence  was  wholly  in- 
sufficient to  raise  the  issue  of  negligence  in 
connection  with  the  omission  to  ring  the  bell 
or  sound  the  whistle.  There  was  no  proof 
of  any  ordinance  requiring  such  signals  to 
be  given.  Consequently  the  failure  to  do  so 
was  not  negligence  per  se.  But  there  was 
evidence  of  the  dangerous  character  of  this 
place  in  the  operation  of  the  railway.  The 
failure  to  give  the  signals  was  pleaded  by 
plaintiff  as  negligence  proximately  contribu- 
ting to  plaintiff's  Injury,  and  whether  this 
was  so  or  not,  under  the  conditions  that  ex- 
isted at  the  place,  was  properly  a  question 
to  submit  to  the  Jury.  Railway  v.  Snowden, 
44  Tex.  Civ.  App.  500,  99  S.  W.  866.  This 
leads  to  our  overruling  also  the  seventh  as- 
signment 

We  overrule  the  sixth.  The  evidence  was 
sufficient  to  require  the  submission  of  the 
matter  of  negligence  in  respect  to  the  speed 
of  the  car. 

We  are  unable  to  declare  the  verdict  ex- 
cessive. 

The  former  Judgment  of  this  court  is  set 
aside,  and  former  opinion  withdrawn,  and 
the  Judgment  affirmed. 


GULF,  a  &  S.  P.  RT.  CO.  v.  SHIELD  et  aLf 
(Court  of  Civil  Appeals  of  Texas.    May  12, 
1909.   Rehearing  Denied  June  9,  1909.) 

1.  Justices  of  the  Peace  (§  84*)— Appear- 
ance. 

Where  defendant's  counsel  appeared  in  the 
Justice's  court,  demanded  a  jury,  and  agreed  to 
a  setting  of  the  cause  for  the  next  day,  and 
thereaftei  stipulated  with  plaintiff's  counsel 
for  the  resetting  of  the  case,  such  facts  consti- 


tuted an  appearance  and  were  tantamount  to  am 
acceptance  of  service  or  waiver  thereof,  even 
though  the  citation  was  defective. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  I  273;  Dec.  Dig.  f  84.*] 

2.  Justices  or  the  Peace  (|  127*) — Judgment 
— Grounds. 

In  an  order  to  obtain  the  setting  aside  of 
a  valid  judgment  it  must  appear  that  the  par- 
ty had  a  good  defense  to  the  cause  of  action  in 
addition  to  the  reasons  for  his  failure  to  pre- 
sent it  at  the  proper  time,  and  where  a  judg- 
ment rendered  by  a  justice  was  not  void,  that 
the  court,  ignoring  an  agreement  of  counsel  to 
postpone  the  hearing  of  the  case,  rendered  judg- 
ment in  contravention  thereof,  was  not  in  itself 
a  sufficient  reason  for  setting  aside  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  401 ;  Dec.  Dig.  f  127.*] 

3.  Injunction  (§  16*)— Exhaustion  or  Le- 
gal Remedies. 

It  is  always  necessary  to  exhaust  all  legal 
remedies  before  an  injunction  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Injunction. 
Cent.  Dig.  §  15;  Dec.  Dig.  S  16.*] 

Appeal  from  District  Court,  Coleman  Coun- 
ty :  John  L.  Goodwin,  Judge. 

Suit  for  Injunction  by  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  against  L.  L. 
Shield  and  others.  From  a  Judgment  dis- 
solving an  injunction,  plaintiff  appeals.  Af- 
firmed. 

Terry,  Cavin  &  Mills,  for  appellant  E. 
M.  Crltz,  for  appellees. 

RICE,  J.  On  the  18th  of  March,  1908,  In 
the  justice's  court  of  Precinct  No.  7,  Cole- 
man county,  a  judgment  was  rendered  in  fa- 
vor of  appellee  against  appellant  for  the  sum 
of  $20,  which  appellee  thereafter  sought  to 
enforce,  whereupon  appellant  applied  to  the 
district  Judge  for  a  writ  of  Injunction  re- 
straining both  appellee  and  J.  T.  Overby, 
the  justice  of  said  precinct  from  the  enforce- 
ment thereof,  who  granted  a  temporary  writ 
returnable  to  the  next  term  of  said  court  at 
which  time  the  case  was  submitted  upon  spe- 
cial issues,  and,  after  verdict  Judgment  was 
rendered  for  appellee  dissolving  said  Injunc- 
tion, from  which  this  appeal  is  prosecuted. 
The  question  for  our  determination,  there- 
fore, Involves  the  correctness  of  said  Judg- 
ment 

Among  other  reasons  assigned  by  appel- 
lant in  Its  petition  for  Injunction  to  enjoin 
said  justice  court  Judgment  were  the  follow- 
ing: (1)  That  it  was  rendered  without  prop- 
er or  legal  service  without  pleading  filed  in 
its  behalf,  and  In  the  absence  of  Its  counsel ; 
(2)  that  said  judgment  was  rendered  In  va- 
cation, and  hence  void;  (3)  that  it  was 
rendered  on  the  18th  day  of  March  In  con- 
travention of  an  agreement  between  the  at- 
torneys  on  each  side,  setting  the  case  for 
the  20th  day  of  March;  (4)  that  no  facta 
were  proven  in  said  Justice  court  author- 
izing judgment  in  favor  of  plaintiff  therein 
against  It 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec  a  Am.  Dies.  1307  to  date,  a  Reporter  sdoxes 

t  Writ  of  error  denied  by  Supreme  Court. 
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Briefly  summarised,  the  record  and  briers 
of  counsel  disclose  that  the  following  facts 
were  pleaded  and  proven  bearing  upon  tbe 
issue  Involved,  to  wit:  That  on  the  24th  day 
of  September,  1907,  appellee  Shield  filed 
with  the  Justice  of  the  peace  his  account 
against  appellant,  claiming  damages  In  the 
sum  of  120  for  delay  In  shipment  of  a  car 
load  of  flour  consigned  to  him  over  Its  line 
tram  Ft  Worth.  That  on  the  same  day  cita- 
tion was  Issued  out  of  said  court  and  served 
upon  one  F.  L.  Brown,  whom  the  proof  show- 
ed to  have  been  Its  agent,  requiring  appel- 
lant to  answer  at  the  succeeding  October 
term  of  said  court  With  reference  to  this 
citation.  It  is  alleged  and  shown  to  have 
been  dated  September  24,  190—,  and  it  does 
not  appear  that  any  other  citation  than  this 
was  ever  served  upon  appellant  It  further 
appears  that  the  Justice's  court  of  said  pre- 
cinct was  authorized  by  an  order  of  the  com- 
missioner's court  to  hold  its  sessions  at  Santa 
Anna,  In  said  county,  on  the  third  Monday 
In  each  month,  and  that  thereafter,  on  the 
16th  of  March,  which  was  the  third  Monday 
In  March,  1908,  said  court  did  convene  In 
regular  session  for  the  transaction  of  busi- 
ness. Late  on  the  evening  of  March  17th, 
said  court  being  then  In  session  and  Its  .  busi- 
ness undisposed  of,  it  appears  that  Mr.  J.  B. 
Dibrell,  Jr.,  of  the  firm  of  Snodgrass  ft  Di- 
brell, who  were  shown  to  be  local  counsel 
in  said  county  for  appellant  was  then  In 
court  and  demanded  a  Jury  for  the  trial  of 
said  cause,  but  on  account  of  tbe  lateness  of 
the  hour  no  proceedings  were  had  In  the  case 
that  evening,  but  It  was  agreed,  however, 
between  said  Dibrell  and  El  M.  Critz,  at- 
torney for  said  Shield,  with  the  consent  of 
the  court,  that  said  case  should  be  taken  up 
for  trial  on  the  next  morning,  and  with  this 
understanding  said  Dibrell  returned  to  his 
home  at  Coleman,  some  nine  miles  distant 
from  Santa  Anna,  and  that  after  reaching 
home,  said  Dibrell  learned  that  the  motion 
docket  In  the  county  court  had  been  set  for 
the  next  day,  when  motions  in  which  both 
himself  and  his  partner  were  Interested 
would  come  up  for  disposition ;  that  he  there- 
upon called  said  Critz  to  the  phone,  and 
stated  to  him  these  facts,  and  procured  from 
said  Critz  an  agreement  to  the  effect  that 
said  justice  court  case  should  be  postponed 
and  reset  for  Friday,  the  20th  day  of  March ; 
that  on  the  next  morning,  after  he  and  his 
partner,  Snodgrass,  had  each  announced 
ready  upon  motions  pending  In  the  county 
court,  some  of  which  cases  Snodgrass  had 
tried  alone,  and  some  of  which  he,  Dibrell, 
had  tried  alone,  and  for  which  reason  the 
presence  of  each  was  required  in  said  coun- 
ty court  cases,  he  was  called  to  the  phone 
by  Critz  and  notified  of  the  fact  that  said 
Justice  refused  to  respect  the  agreement  re: 
setting  this  case  for  March  20th,  and  that 
while  he  regretted  it  he  could  not  help  it; 
that  said  announcements  In  the  county  court 


on  said  motions  had  been  made  before  they 
had  knowledge  that  said  agreement  to  re- 
set said  Justice  court  case  would  not  be  re- 
spected; that  by  reason  of  the  facts  here- 
inbefore set  out  It  was  Impossible  for  either 
himself  or  bis  partner,  Snodgrass,  to  then 
try  said  case,  and,  further,  it  was  then  too 
late  for  either  of  them  to  have  reached  Santa 
Anna,  where  said  Justice  court  was  in  ses- 
sion, on  account  of  the  distance  therefrom, 
in'  time  for  tbe  trial  of  said  cause.  If  they 
had  not  been  so  engaged  before  tbe  same 
was  In  fact  tried  by  said  Justice  court. 
When  said  case  was  reached  in  the  Justice 
court  it  Is  shown  that  said  E.  M.  Critz,  at- 
torney for  appellee,  stated  to  the  court  the 
agreement  so  made  between  himself  and  said 
Dibrell,  resetting  said  cause  for  March  20th, 
and  the  reasons  therefor,  but  said  Justice  of 
the  peace  disregarded  said  agreement  and 
entered  Judgment  by  default  therein  in  fa- 
vor of  Shield  and  against  appellant  That 
thereafter  the  appellant  through  Its  coun- 
sel, filed  a  motion  in  said  Justice  court  to 
set  aside  said  Judgment  rendered  against  it 
alleging,  first  that  no  evidence  had  been  ad- 
duced on  tbe  trial  showing  that  plaintiff  bad 
suffered  any  legal  damages,  in  that  no  evi- 
dence was  offered  showing  any  depreciation 
In  the  market  value  of  said  flour  between 
the  dates  of  its  shipment  and  Its  receipt  by 
the  plaintiff,  and,  second,  because  the  Judg- 
ment was  rendered  In  contravention  of  the 
agreement  between  the  counsel  postponing 
said  case  to  March  20th,  but  said  motion 
was  not  sworn  to,  nor  was  it  alleged  there- 
in that  appellant  had  a  good  defense  to  said 
suit  which  motion  was  thereafter,  on  the 
26th  day  of  March,  presented  to  said  Justice 
court  and  overruled. 

Addressing  ourselves  to  tbe  first  objection, 
that  the  Judgment  was  rendered  without  le- 
gal service,  in  the  absence  of  counsel  and 
without  tbe  filing  by  It  of  any  pleadings  In 
the  case,  we  are  inclined  to  believe  by  rea- 
son of  the  facts  set  forth  that  the  court  bad 
Jurisdiction  of  the  person  of  appellant  It 
clearly  appears  from  the  pleadings,  as  well 
as  the  evidence,  that  counsel  for  appellant 
had  appeared  In  the  Justice  court  on  the  17th 
of  March,  demanded  a  Jury,  and  agreed  to 
the  setting  of  the  case  for  next  day,  the 
18th.  It  likewise  appears  that  when  he  as- 
certained that  his  engagements  In  the  county 
court  would  prevent  his  attendance  on  said 
Justice  court  on  the  18th,  another  agree- 
ment was  had  between  him  and  counsel  for 
appellee,  resetting  the  case  for  the  20th  of 
March.  These  facts  In  our  Judgment  con- 
stitute an  appearance,  and  are  tantamount 
to  an  acceptance  of  service  or  waiver  there- 
of. In  Mueller  v.  Heidemeyer  (Tex.  Civ. 
App.)  109  S.  W.  447,  where  the  question  of 
what  would  constitute  an  appearance  for  a 
party,  thereby  rendering  service  unnecessary, 
was  fully  discussed  by  Chief  Justice  Fisher, 
and  the  cases  on  the  subject  reviewed,  the 
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conclusion  was  reached  that  any  action  on 
the  part  of  counsel  for  a  party  In  a  case, 
such  as  agreeing  to  continue,  agreeing  to 
set,  agreeing  to  postpone,  would  be  an  ap- 
pearance and  equivalent  to  an  acceptance  of 
service  or  waiver  thereof,  conferring  Juris- 
diction upon  the  court  and  rendering  the 
service  of  process  unnecessary.  This  conten- 
tion is  therefore  overruled. 

We  do  not  think  there  is  any  merit  In  the 
fourth  objection,  to  the  effect  that  the  evi- 
dence offered  on  the  trial  in  the  Justice  court 
did  not  authorize  Its  Judgment 

With  reference  to  the  objection  that  the 
court  ignored  the  agreement  to  postpone  the 
cause  until  the  20th,  and  rendered  judgment 
In  contravention  thereof,  it  is  only  necessary 
to  say  that  this  of  Itself  is  not  a  sufficient 
reason  to  set  aside  said  judgment. 

The  judgment,  as  we  have  seen,  was  not 
void,  and,  in  order  to  obtain  equitable  re- 
lief in  such  cases  as  the  present,  it  must  ap- 
pear that  the  party  had  a  good  defense  to 
the  cause  of  action  asserted  against  him  in 
addition  to  the  reasons  for  his  failure  to  pre- 
sent it  at  the  proper  time.  G.,  C.  &  8.  P. 
Ry.  Co.  v.  King,  80  Tex.  681,  16  S.  W.  641 ; 
Rev.  St.  1895,  arts.  1651,  1652;  Sherman 
Steam  Laundry  v.  Carter,  24  Tex.  Civ.  App. 
533,  60  S.  W.  328;  Kern  Barber  Supply  Co. 
v.  Freeze,  96  Tex.  513,  74  S.  W.  803.  Apart 
from  this,  appellant  had  failed  to  exhaust  Its 
legal  remedy  In  this :  Its  motion  to  set  aside 
the  judgment  was  not  sworn  to,  as  required 
by  statute  (article  1651,  Sayles'  Ann.  Civ.  St 
1897),  and  it  is  always  necessary  to  ex- 
haust all  legal  remedies  before  an  injunc- 
tion will  be  granted.  Frazier  v.  Coleman 
(Tex.  Civ.  App.)  Ill  8.  W.  662.  For  aught 
that  appears  to  the  contrary,  the  court  may 
have  overruled  appellant's  motion  in  the 
justice  court  to  set  aside  the  judgment  be- 
cause It  was  not  shown  that  it  had  a  good 
defense  to  said  cause  of  action,  nor  its  mo- 
tion sworn  to,  as  required  by  law,  for  either 
of  which  reasons  we  are  inclined  to  believe 
that  the  court  was  Justified  In  overruling 
said  motion ;  because  In  our  opinion  the  court 
would  be  doing  a  vain  thing  to  have  set  aside 
the  Judgment,  unless  It  was  made  to  appear 
that  the  appellant  had  a  good  defense  to 
the  cause  of  action,  which  it  was  prevented 
from  presenting  and  asserting  on  the  trial 
through  no  fault  of  his  own. 

We  overrule  appellant's  contention  that 
the  judgment  was  rendered  In  vacation,  be- 
cause the  law  authorizes  the  commissioner's 
court  to  prescribe  the  time  of  holding  jus- 
tice courts,  which  had  been  done  in  this  in- 
stance and  the  court  was  being  held  in  ac- 
cordance therewith.  See  article  1576,  Sayles' 
Ann.  Civ.  St  1897.  The  law  likewise  au- 
thorises the  justices  to  hold  their  courts  from 
day  to  day  until  all  business  shall  be  dispos- 
ed of,  or  they  may  adjourn  the  court  or  the 


trial  of  any  cause  to  a  particular  day.  Rev. 
St  1895,  art  1577.  In  accordance  with  the 
law  thus  laid  down,  the  court  had  convened, 
as  the  evidence  showed,  on  the  third  Monday 
In  March,  which  was  the  16th  day  of  said 
month,  and  had  continued  in  session  from 
day  to  day  up  to  the  time  the  judgment  com- 
plained of  in  this  case  was  rendered. 

After  a  careful  review  of  the  questions 
presented  by  appellant,  we  are  unable  to  say 
there  Is  any  reversible  error  shown  by  the 
record ;  and  the  judgment  of  the  court  below 
Is  therefore  in  all  things  affirmed. 


MISSOURI,  K.  &  T.  RT.  00.  OF  TEXAS 
v.  BUSH. 

(Court  of  Civil  Appeals  of  Texas.    May  15, 
1909.    Rehearing  Denied  June  5,  1909.) 

1.  Master  ano  Servant  ({  278*)— Injuries 
to  Servant— Actions—  Sufficiency  or  Ev- 
idence—Negligence. 

Proof  that  a  water  crane  used  by  a  rail- 
road company  for  putting  water  in  its  engine 
tank  could  not  be  operated  safely  by  reason  of 
a  defect,  which  could  have  been  discovered  by 
proper  inspection  by  employes  charged  with  that 
duty,  is  sufficient  to  warrant  a  finding  that  the 
company  was  negligent  in  using  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  278.*] 

2.  Master  and  Servant  (g  217*)— Injuries  to 
Servant— Assumption  of  Risk. 

A  locomotive  fireman,  having  no  knowledge 
of  a  defect  in  a  water  crane  furnished  for  his 
use  for  putting  water  in  the  engine  tank,  does 
not  assume  the  risk  of  the  effect  of  the  water 
pressure  upon  the  action  of  the  lever  when  op- 
erated in  the  usual  manner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  574-600;  Dec.  Dig.  | 

3.  Master  and  Servant  (|  293*)— Injuries 
to  Servant— Actions— Instructions. 

Where  plaintiff's  petition,  alleging  that  he 
was  struck  by  the  spout  while  operating  a  wa- 
ter crane  furnished  by  defendant  for  putting  wa- 
ter into  its  engine  tank,  was  supported  by  proof 
that  he  was  struck  by  the  lever  flying  up,  the 
lever  being  a  part  of  the  spout  a  paragraph  of 
the  charge  submitting  the  issue  of  the  spout  was 
not  misleading  because  it  used  the  word  "spout" 
instead  of  "lever." 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Dec  Dig.  f  293.*] 

4.  Damages  (j  216*)— Assessment—  Instruc- 
tions. 

A  charge  authorising  a  recovery  for  future 
pain  as  an  item  of  damages  for  personal  inju- 
ries is  warranted  by  evidence  showing  that 
plaintiff  has  jerky  and  numb  sensations  on  one 
side  of  his  body,  and  haB  no  circulation  in  hia 
hands,  and  cannot  endure  cold  or  heat  as  a  re- 
sult of  a  severe  blow  on  the  head. 

[Ed.  Note.— For  other  cases,  see  Damage*. 
Cent.  Dig.  {§  548-555;  Dec.  Dig.  |  216.*] 

5.  Trial  (|  191*)— Instructions— Assumikq 

Facts. 

A  charge  assuming  a  controverted  fact  la 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  420-431 ;  Dec.  Dig.  f  191.*] 


•For  other  esses  »ee  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  data,  ft  Reporter  Index**) 
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Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Action  by  X.  P.  Bush  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Coke,  Miller  &  Coke  and  Head,  Dlllard, 
Smith  &  Head,  for  appellant  Wolfe,  Hare  & 
Maxey,  for  appellee. 

RAKCEY,  C  J.  This  Is  a  suit  against  the 
railway  company  to  recover  damages  for  per- 
sonal injuries  Inflicted  upon  T.  P.  Bush  In 
the  use  of  a  water  crane  while  In  the  em- 
ploy of  the  railway  company  as  fireman  of  an 
engine.  The  negligence  alleged  was  the  fail- 
ore  to  keep  aald  water  crane  In  repair.  The 
defendant  pleaded  a  general  denial,  contribu- 
tory negligence,  negligence  of  his  fellow  serv- 
ant, and  assumed  risk.  A  trial  resulted  in  a 
verdict  and  judgment  for  plaintiff,  Bush,  and 
the  defendant  prosecutes  this  appeal. 

The  evidence  shows  that  plaintiff,  aged  22 
years,  was  an  employe  firing  a  locomotive 
engine  of  defendant  His  duty  while  out  on 
the  road  was  to  keep  the  engine  supplied  with 
water.  The  water  is  conducted  into  the  ten- 
der by  means  of  a  water  crane.  Plaintiff  was 
Injured  at  Osage,  where  the  road  had  a 
standpipe  or  water  crane.  This  crane  has  a 
spont  through  which  the  water  flows.  On 
top  of  the  spout  is  attached  a  lever,  by  the 
operation  of  which  a  valve  is  opened  and  lets 
the  water  flow.  When  the  tender  is  in  posi- 
tion, the  spout  Is  pulled  down.  The  opera- 
tive reaches  over,  pulls  the  lever  forward, 
which  allows  the  water  to  flow  in  the  tank. 
When  plaintiff  pulled  the  lever  down  on  this 
occasion,  it  flew  up  with  a  sudden  jerk,  strik- 
ing him  in  the  eye,  putting  it  out,  and  struck 
him  on  the  right  side  of  the  face,  breaking 
his  jaw.  The  lever  worked  hard  before  this 
occasion,  but  never  flew  up  before.  The  lever 
when  pulled  over  should  remain  stationary, 
until  released  by  the  operator.  Water  cranes 
are  not  difficult  to  operate,  and  this  one  did 
not  operate  as  on  this  occasion  before  nor 
since.  The  evidence  of  several  witnesses  was 
that  it  acted  as  though  out  of  repair.  The 
company  had  inspectors  for  the  purpose  of 
discovering  and  keeping  such  appliances  in 
repair. 

Appellant  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  for  it  which  the 
court  refused,  and  complaint  Is  made  of  this 
action ;  the  contention  being  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict 
in  that  it  does  not  show  a  "causal  connec- 
tion between  the  negligence  alleged  and  prov- 
ed and  the  injury."  The  evidence  does  not 
point  ont  what  was  the  particular  defect  In 
the  water  crane  that  caused  the  lever  to  fly 
up  with  a  Jerk  when  pulled  down;  but  it 
shows  that  there  was  something  Wrong  with 
it  that  caused  it  to  operate  as  it  did.  The 
plaintiff  did  not  know  of  the  defect  There 
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is  nothing  showing  that  he  ought  to  have 
anticipated  such  action  in  operating  the 
crane.  It  was  the  duty  of  the  company  to 
Inspect  and  keep  the  crane  so  it  could  be 
operated  safely.  As  the  evidence  shows  it 
could  not  be  operated  safely  and  that  the 
plaintiff  was  not  negligent  in  operating  it, 
we  think  it  clearly  deducible  that  the  com- 
pany was  negligent  In  not  keeping  the  crane 
in  a  condition  that  it  could  be  safely  operat- 
ed, and  the  jury  were  warranted  in  so  find- 
ing. 

The  proposition  is  made  that  "plaintiff 
knew  that  the  water  pressure  in  the  crane 
varied,  and  that  by  the  operation  of  the  laws 
of  nature,  when  the  pressure  was  strong,  the 
pipe  and  lever  worked  harder  than  when  the 
pressure  was  weak,  and  he  assumed  the  risk 
of  these  effects  of  varying  pressure."  The  ev- 
idence shows  that  when  the  pressure  of  the 
water  was  strong,  the  lever  was  harder  to 
work  than  when  the  pressure  was  weak ;  but 
It  also  shows  that,  when  the  lever  was  prop- 
erly pulled  over,  If  the  crane  was  in  proper 
condition,  the  strong  pressure  of  the  water 
would  not  cause  it  to  fly  up  with  a  Jerk.  We 
therefore  conclude  that  there  was  no  assump- 
tion of  such  risk  by  the  plaintiff. 

Complaint  Is  made  of  the  following  para- 
graph of  the  court's  charge,  which  reads: 
"Now,  bearing  in  mind  the  foregoing  Instruc- 
tion, if  you  believe  from  the  evidence  that  on 
the  occasion  in  question  plaintiff  attempted 
In  the  usual  and  proper  manner  to  operate 
the  apparatus  furnished  by  defendant  at  the 
city  of  Osage,  Okl.,  for  the  purpose  of  putting 
water  in  its  engine  tanks,  and  if  you  further 
believe  from  the  evidence  that  while  he  was 
so  attempting  to  do  such  work  In  such  man- 
ner, if  you  believe  he  did  attempt  to  so  do 
said  work,  the  spout  on  said  watering  ap- 
paratus suddenly  and  with  great  violence 
flew  up,  whereby  plaintiff  was  struck  and  in- 
jured, and  if  you  further  believe  from  the 
evidence  that  said  spout  was  caused  to  so  fly 
up  by  reason  of  some  part  or  parts  of  said 
apparatus  being  defective  or  out  of  repair, 
and  if  you  further  believe  from  the  evidence 
that  in  permitting  said  part  or  ports  of  said 
apparatus  to  become  defective  and  out  of  re- 
pair, and  to  remain  In  such  condition,  if  you 
find  same  was  permitted  so  to  become  and  re- 
main, defendant  was  guilty  of  negligence, 
and  that  such  negligence,  If  any,  was  the 
proximate  cause  of  plaintiffs  injuries,  if  any, 
you  will  find  for  plaintiff  and  assess  his  dam- 
ages as  hereinafter  directed,  unless  you 
should  find  for  defendant  under  other  In- 
structions given  you."  The  proposition  un- 
der this  assignment  is:  "The  evidence  was 
not  sufficient  to  authorize  the  submission  to 
the  jury  of  the  Issue  of  the  spout  flying  up 
and  injuring  plaintiff,  of  its  being  caused  to 
fly  up  by  parts  of  the  apparatus  being  out  of 
'repair,  and  of  defendant's  negligence  In  per- 
mitting them  to  be  out  of  repair."  The  al- 
legation in  plaintiff's  petition  was  that  he  was 
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struck  by  the  spout  The  evidence  showed 
that  he  was  struck  by  the  lever  which  was 
attached  to  and  formed  a  part  of  the  spout 
The  jury  could  not  possibly  have  been  misled 
by  the  court  In  using  the  word  "spout"  In- 
stead of  the  word  "lever."  The  assignment  la 
not  well  taken. 

Complaint  Is  made  of  the  eleventh  para- 
graph of  the  charge,  which  reads:  "If  yon 
find  for  plaintiff,  you  will  allow  him  such 
sum  as  you  may  believe  from  the  evidence 
will,  as  a  present  cash  payment  reasonably 
and  fairly  compensate  him  for  mental  and 
physical  pain,  if  any,  which  he  has  suffered 
as  the  result  of  such  injury,  if  any;  also, 
the  reasonable  value  of  his  services  for  the 
time  lost,  if  any,  by  reason  of  his  injury,  if 
any;  also,  for  his  diminished  capacity  to  la- 
bor and  earn  money  in  the  future,  if  any, 
by  reason  of  his  injury,  if  any;  also,  for  the 
physical  and  mental  pain,  if  any,  it  is  rea- 
sonably probable  he  will  suffer  in  the  future 
by  reason  of  the  injury,  if  any.  In  this  con- 
nection you  are  instructed  that  plaintiff  has 
testified  to  certain  conditions  of  his  eyes  ex- 
isting prior  to  said  alleged  Injury.  You  can- 
not allow  plaintiff  anything  for  any  physical 
or  mental  pain,  for  any  diminished  capacity 
to  labor  and  earn  money,  or  for  any  time  lost 
that  you  may  believe  from  the  evidence  re- 
sulted or  will  result  from  such  former  condi- 
tion of  his  eyes.  Tou  can  only  take  Into  con- 
sideration that  which  resulted  from  the  In- 
Jury,  If  any,  received  on  the  occasion  in 
question."  Two  propositions  are  submitted 
under  this  assignment,  to  wit:  "(1)  Where 
there  is  evidence  of  damage  not  alleged,  it  is 
the  duty  of  the  court,  in  submitting  to  the  ju- 
ry the  measure  of  damages,  to  restrict  them 
to  those  things  embraced  in  the  pleadings.  (2) 
The  court  should  only  submit  to  the  Jury 
those  issues  that  are  supported  by  evidence, 
and  it  is  error  for  the  court  to  instruct  the 
Jury,  in  arriving  at  the  damages  to  which  an 
injured  person  Is  entitled,  to  consider  phys- 
ical pain  which  the  jury  may  believe  from 
the  evidence  it  Is  reasonably  probable  the  in- 
jured person  will  suffer  in  future  as  the  re- 
sult of  his  injuries,  when  there  is  no  evi- 
dence or  circumstances  indicating  that  such 
person  will  suffer  any  physical  pain  in  fu- 
ture, nor  the  probable  amount  of  such  pain, 
nor  how  long  be  will  probably  suffer  such 
pain." 

Plaintiff  alleged,  in  substance,  that  he  was 
struck  In  the  face,  on  the  head,  and  the  eye, 
destroying  its  sight  Also  alleged  mental 
anguish  and  physical  suffering  on  account 
of  said  injuries.  The  injury  occurred  in 
March.  1000.  On  the  trial  of  the  case  in  Sep- 
temtier,  1908,  plaintiff  testified  as  follows: 
"When  the  lever  flew  up  that  way,  I  was 
struck  in  the  right  eye.  As  it  came  up  the 
first  time,  the  lever  caught  me  in  the  right 
eye,  and  it  carried  me  up  with  the  spout 
and  of  course  when  It  shot  off  I  came  down 


again,  and  then  the  lever  flew  over  and  struck 
me  in  the  side  of  the  face.  It  struck  me 
twice.  That  put  my  eye  out  and  mashed  the 
right  side  of  my  face.  The  second  lick  frac- 
tured my  Jaw.  After  I  received  this  injury, 
I  couldn't  hardly  use  the  left  side  of  my 
body  at  all  at  first  For  a  while  I  didn't  have 
any  use  of  it  at  all,  the  left  side.  That  af- 
fected my  left  leg  and  left  arm — the  whole 
left  side,  head,  and  all  clear  down.  At  first 
I  didn't  have  any  feeling  in  it  at  all.  While 
I  could  move  my  hand  or  my  foot  and  put 
it  on  anything,  I  couldn't  tell  that  it  was  on 
anything.  If  I  would  get  np  and  stand  on 
the  floor,  I  couldn't  tell  that  my  feet  were 
on  anything.  It  didn't  have  any  feeling  in  it 
at  all.  If  I  stood  np  on  the  floor,  I  couldn't 
tell  my  feet  were  on  anything.  If  I  would 
catch  hold  of  anything  with  my  left  hand, 
I  couldn't  tell  it.  If  I  put  anything  in  my 
band  and  shut  it  up,  I  couldn't  tell  I  had 
anything.  That  condition  lasted  that  way 
for  over  two  months.  It  don't  bother  me  so 
much  now,  only  just  once  In  a  while.  Some- 
times I  feel  It,  and  sometimes  I  don't  have 
any  Indications  of  it;  but  every  once  in  a 
while  I  get  kind  of  Jerky  and  numb  on  that 
side.  My  hands  get  cold,  and  there  is  no 
circulation  in  them.  Since  I  received  these 
last  Injuries,  I  have  not  been  able  to  work. 
I  haven't  been  able  to  do  anything  at  all, 
because  I  can't  see  for  one  thing,  and  then 
my  conditions  other  ways.  I  am  not  able  to 
do  it  I  can't  stand  the  heat  I  can't  get  out 
in  the  heat  and  work,  and  if  it  gets  too  cold 
I  can't  stand  that  either.  I  have  not  been 
engaged  in  any  work  since  I  received  these 
injuries." 

Dr.  Heacock,  for  plaintiff,  testified :  "I  am 
acquainted  with  the  plaintiff,  T.  P.  Bush, 
and  have  known  him  for  20  years.  I  was 
called  to  see  him  on  the  night  of  the  24th  of 
March,  1006,  at  between  9  and  10  o'clock  p. 
m.  I  found  that  the  sight  of  the  right  eye 
was  crushed,  and  the  aqueous  fluid  was  run- 
ning out  and  there  was  a  severe  bruise  on 
the  right  temple  about  an  inch  and  a  half 
from  the  right  eye,  badly  discolored,  but  skin 
not  broken.  I  discovered  partial  paralysis  of 
the  left  side  of  the  whole  body,  continuing 
for  about  two  months,  during  which  time  he 
was  confined  to  his  bed." 

The  allegations  were  sufficient  to  admit  the 
proof  of  all  the  injuries  shown  by  the  proof, 
and  such  that  were  not  specifically  mentioned 
were  but  the  results  arising  from  those  men- 
tioned. As  to  feeling  physical  pain,  the  proof 
does  not  specify  the  duration  of  the  physical 
pain  that  will  be  produced  in  the  feeling  in 
so  many  words;  but  it  shows  the  effect  of 
the  injuries  on  him  at  the  trial,  that  at  times 
he  has  Jerking  and  numb  sensations  on  that 
side,  hands  get  cold  and  no  circulation  in 
them,  and  cannot  stand  either  cold  or  beat. 
We  think  such  a  condition  would  produce 
physical  pain,  and  that  It  would  continue  for 
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at  least  a  while,  and  that  there  la  no  error 
In  the  charge. 

Appellant  requested  a  charge  that  plaintiff 
could  not  recover  because  the  act  that  caused 
the  Injuries  was  the  act  of  a  fellow  servant. 
This  charge  la  based  upon  the  theory  that 
Osage,  where  the  Injury  occurred,  was  In  the 
Indian  Territory.  Plaintiff  alleges  Osage  to 
be  In  the  Indian  Territory,  and  witness 
Dearth  testifies  to  it  being  in  the  Indian  Ter- 
ritory, and  then  of  Osage  being  in  Oklahoma. 
Appellant's  witness  Welch,  conductor  of  the 
train  at  the  time  plaintiff  was  injured,  in  an- 
swer to  questions  by  appellant's  counsel,  tes- 
tified :  "Osage  was  in  the  Osage  reservation 
in  Oklahoma  at  that  time.  That  was  a  res- 
ervation by  itself,  but  was  attached  to  Okla- 
homa. It  was  about  three  miles  to  the  line 
of  Oklahoma  and  Indian  Territory."  Our 
understanding  is  that  the  laws  of  Arkansas 
did  not  apply  to  Oklahoma,  and  said  charge 
was  not  appropriate  If  Osage  was  In  Oklaho- 
ma. Besides,  said  charge,  in  effect,  assumes 
that  said  law  applied,  and  it  was  not  left  to 
the  jury  to  determine  whether  Osage  was  In 
Oklahoma  or  the  Indian  Territory.  We  think 
the  requested  charge  was  properly  refused. 

Several  assignments  of  error  are  based  up- 
on the  admission  of  certain  evidence.  These 
assignments  are  overruled. 

The  verdict  is  not  excessive. 

The  Judgment  is  affirmed. 


KIRBY  LUMBER  CO.'S  RECEIVERS  v. 
McLENDON. 

(Court  of  Civil  Appeals  of  Texas.    Jane  2, 
1900). 

1.  Ratlboadb  (f  22*)  —  Actions  —  Venue  — 
"Railroad  Corporation." 

A  corporation  chartered  to  maintain  a  lum- 
ber basinets,  with  power  to  operate  sawmills, 
tramroads,  etc.,  which  opeiates  a  railroad  as 
an  incident  to  the  lumber  business,  is  not  a 
"railroad  corporation"  within  Gen.  Laws  1901, 
p.  31,  c.  27,  prescribing  the  venue  of  actions 
against  railroad  corporations  or  against  any 
trustee  or  receiver  operating  any  railway,  and 
a  receiver  of  the  corporation  does  not  operate  a 
railroad. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5909-5911 ;  vol.  8,  p.  7778.) 

2.  Corporation 8  (|  500*)— Actions  Against 
Receiver—  Venue. 

Fnder  Rev.  St.  1895,  art  1194,  subd.  23, 
providing  that  suits  against  any  private  cor- 
poration may  be  commenced  in  any  county  in 
which  the  corporation  has  a  representative  or 
in  which  its  principal  office  is  situated,  and 
article  1484,  providing  that  actions  may  be 
brought  against  receivers  of  a  corporation  in 
the  county  where  the  principal  office  of  the 
corporation  may  be  located,  a  receiver  of  a 
corporation  engaged  In  the  lumber  business  has 
the  privilege  of  being  sued  in  the  county  in 
which  its  principal  office  is  located. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  66a*] 


Appeal  from  District  Court,  Jasper  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  Emma  McLendon  against  the 
receivers  of  the  Kirby  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed  and  remanded. 

Baker,  Botts,  Parker  k  Garwood  and  An- 
drews, Ball  &  Streetman,  for  appellants. 
Greer  &  Minor,  for  appellee. 

FLY,  J.  Appellee  sued  appellants  to  re- 
cover damages  accruing  by  the  death  of  her 
minor  son,  John  McLendon,  who  was  killed 
while  in  the  employment  of  appellants  as  a 
water  carrier.  The  appellants  filed  a  plea 
of  privilege  to  be  sued  in  Harris  county,  al- 
leging that  the  Kirby  Lumber  Company  was 
a  private  corporation,  Incorporated  under 
the  laws  of  Texas,  with  its  principal  office 
in  Houston,  Harris  county,  Tex.  It  was  al- 
leged that  appellants  had  been  appointed 
receivers  of  the  corporation  by  the  Circuit 
Court  of  the  United  States  of  the  Southern 
District  of  Texas,  and  the  plea  proceeded 
thus:  "That  the  Kirby  Lumber  Company, 
as  aforesaid,  is  a  private  corporation  under 
the  laws  of  Texas,  chartered  for  the  purpose 
of  establishing  and  maintaining  a  lumber 
company,  with  the  right  and  power,  among 
other  things,  to  purchase,  lease,  rent,  and 
operate  all  necessary  sawmills,  planing  mills, 
dry  kilns,  tramroads,  and  other  necessary 
incidents  to  such  business;  that  said  Kirby 
Lumber  Company  is  not  a  railroad  corpor- 
ation, nor  was  it  chartered  for  the  purpose 
of  constructing  or  operating  a  railroad ;  that, 
incident  to  said  lumber  business,  the  said 
Kirby  Lumber  Company  constructed  and  op- 
erated certain  tramroads  for  Its  own  private 
use;  that  these  defendants,  since  their  ap- 
pointment as  receivers  of  said  Kirby  Lumber 
Company,  have  continued  the  operation  of 
said  tramroads  for  the  purpose  solely  of 
carrying  on  the  business  of  said  Kirby  Lum- 
ber Company;  but  that  neither  said  Kirby 
Lumber  Company,  nor  these  defendants  as 
its  receivers,  have  at  any  time  been  engaged 
in  operating  a  railroad  or  railway,  within 
the  meaning  of  the  statutes  of  this  state  fix- 
ing venue  in  suits  against  railroad  company 
or  the  receivers  of  railroads."  The  plea  of 
privilege  was  overruled,  and  a  trial  by  Jury 
resulted  in  a  verdict  and  Judgment  for  $5,- 
000  in  favor  of  appellee. 

It  is  clear  that  the  Kirby  Lumber  Com- 
pany is  not  a  railroad  company,  but  was 
chartered  as  a  lumber  company  with  the 
right  and  power  to  acquire  and  own  lands 
by  lease  or  purchase  for  the  purpose  of  ac- 
quiring a  supply  of  lumber  and  timber,  to 
purchase,  lease,  erect,  and  operate  all  nec- 
essary sawmills,  planing  mills,  dry  kilns, 
tramroads,  and  all  other  necessary  incidents 
to  such  business,  and  to  manufacture  and  sell 
lumber,  timber,  and  logs.  Under  the  author- 
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ity  granted 'by  the  charter,  the  corporation 
was  empowered  to  bnlld  tramways  necessary 
for  the  prosecution  of  Its  business.  From 
the  evidence  It  appears  that  the  lumber  com- 
pany, In  pursuance  of  Us  charter  powers, 
built  12  miles  of  railroad  track,  consisting 
jf  steel  rails  laid  upon  ties,  with  a  standard 
jauge,  and  operated  thereon  locomotives  pro- 
pelled by  steam,  like  those  on  any  other  rail- 
road, and  which  were  attached  to  and  car- 
ried flat  and  box  cars  laden  with  lumber 
and  other  material,  and  the  employes  of  the 
corporation,  to  and  fro  on  the  track.  The 
tramroad  was  undoubtedly  a  railroad,  but 
that  fact  did  not  change  the  lumber  company 
into  a  railroad  company  any  more  than  the 
purchase  and  ownership  of  land  would 
change  It  Into  a  land  company.  It  was  still 
a  lumber  company,  and,  in  arriving  at  the 
proper  solution  of  the  question  of  venue  of 
suits  against  Its  receivers,  recourse  must  be 
had  to  other  statutes  than  those  applying  to 
railroad  companies.  Every  owner  of  a  rail- 
road Is  not  necessarily  a  railroad  company; 
but  a  rice  company,  a  sugar  .company,  or  a 
company  organised  for  other  purposes  might 
own  a  railroad  as  an  incident  to  its  busi- 
ness, just  as  It  might  own  horses  or  cattle 
as  an  incident  to  Its  business.  Owners  of 
hotels  often  own  the  necessary  machinery 
for  manufacturing  the  electricity  or  heat  to 
be  used  In  their  buildings,  but  that  would 
not  make  them  electric  light  or  heating  com- 
panies. 

The  act  of  1901  (Gen.  Laws,  p.  81,  c.  27) 
prescribes  the  venue  for  suits  "against  rail- 
road corporations  or  against  any  assignee, 
trustee  or  receiver  operating  any  railway  In 
the  state  of  Texas,"  and  It  is  contended  that, 
while  the  first  part  refers  to  railroad  cor- 
porations alone,  the  latter  comprehends  the 
trustee,  assignee,  or  receiver  who  may  be 
operating  a  railway,  whether  he  is  acting  for 
a  railroad  company  or  for  any  private  cor- 
poration chartered  for  other  purposes  than 
operating  a  railroad,  but  which,  as  in  this 
case,  may  own  and  operate  a  railroad  as  an 
incident  to  the  business  for  which  it  was 
created  We  do  not  think  such  a  construc- 
tion was  within  the  contemplation  of  the 
makers  of  that  law,  but  that  the  plain  in- 
tent is  to  fix  the  venue  as  to  suits  against 
railroad  corporations  and  the  assignees,  trus- 
tees, or  receivers  of  such  railroad  corpora 
tlons. 

The  receivers  In  this  case  do  not  operate 
a  railway  as  the  representatives  of  a  rail- 
road corporation,  but  are  the  representatives 
of  a  lumber  company  operating  a  railway 
merely  as  an  Incident  to  the  lumber  business, 
and  the  venue  as  to  them  must  be  fixed  by 
statutes  having  reference  to  other  private 
corporations  than  railway  companies.  -In 
subdivision  23  of  article  1194,  Rev.  St  1895, 
It  Is  provided  that:  "Suits  against  any  pri- 
vate corporation,  association  or  Joint-stock 


company  may  be  commenced  In  any  county 
in  which  the  cause  of  action  or  a  part  there- 
of arose,  or  in  which  such  corporation,  as- 
sociation or  company  has  an  agency  or  repre- 
sentative, or  in  which  its  principal  office  la 
situated."  Had  this  suit  been  instituted 
against  the  corporation,  and  not  the  receiv- 
ers, the  venue  would  undoubtedly  be  proper- 
ly laid  in  Jasper  county;  but,  after  fixing 
the  venue  for  suits  against  railroads  and 
their  receivers,  it  is  further  provided  that: 
"Suits  against  receivers  of  persons  and  cor- 
porations may  also  be  brought  as  provided 
for  in  article  1484."  In  that  article  it  is 
provided  that:  "Actions  may  be  brought 
against  receivers  of  a  corporation  In  the 
county  where  the  principal  office  of  said 
corporation  may  be  located."  It  will  be  seen 
that  the  law  of  venue  as  applied  to  private 
corporations,  btber  than  railway  corpora- 
tions, is  essentially  different  from  that  ap- 
plied to  the  receivers  of  such  private  cor- 
poration. We  need  not  concern  ourselves 
with  the  probable  reasons  that  may  have 
moved  the  legislative  mind  In  creating  the 
difference  as  between  corporations  and  their 
receivers.  It  is  sufficient  for  Judicial  pur- 
poses to  ascertain  that  it  has  been  done, 
and  then  enforce  It  There  may  be  a  reason 
for  permitting  private  corporations  them- 
selves to  be  sued  in  any  county  in  which 
the  cause  of  action  or  a  part  thereof  arose, 
or  In  which  such  corporation  has  an  agent  or 
representative,  but  to  restrict  suits  against 
receivers  of  such  corporations  to  the  counties 
in  which  their  principal  offices  may  be  situ- 
ated; but  whether  there  Is  or  not  it  Is  so 
written,  and  It  must  be  enforced. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  it  la  ordered  and  decreed  that 
appellants'  plea  of  privilege  to  be  sued  In 
Harris  county  be  sustained,  and  that  the  ven- 
ue be  changed  to  the  district  court  of  the 
Eleventh  district  in  Harris  county,  and  that 
the  clerk  of  the  district  court  of  Jasper  county 
shall  make  up  a  transcript  of  all  orders  made 
in  said  cause,  certifying  thereto  officially  un- 
der the  seal  of  the  court  and  transmit  the 
same  with  the  original  papers  in  the  cause 
to  the  clerk  of  the  said  district  court  of  Har- 
ris county. 


WEST  et  al.  v.  HOUSTON  OIL  CO.  OF 
TEXAS  et  al.  , 

(Court  of  Civil  Appeals  of  Texas.  May  5,  1909. 
On  Rehearing,  June  9,  1909.)  . 

1.  Deeds  (§  196*)— Genuineness— Burden  of 

Pboof— Affidavit  of  Fobqebt. 

The  burden  of  proving  by  evidence  aa  at 
common  law  the  genuineness  of  a  deed  on  which 
depends  the  title  of  plaintiff  in  trespass  to  try 
title  is  put  on  him  by  defendant's  affidavit  of 
forgery  thereof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent- 
Dig.  iS  587,  588;  Dec.  Dig.l  198.*] 
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2.  Evidence  (|  372*)— Ancient  Documents— 
Essential  to  Admission. 

To  authorize  the  admission  of  an  instru- 
ment as  an  ancient  document,  it  must  have  been 
in  existence  30  years,  have  come  from  the  prop- 
er custody,  and  In  appearance  be  free  from  sus- 
picion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  5  1615;  Dec.  Dig.  |  372.*] 

3.  Evidence  (I  372*)— Ancient  Documents— 
Possession  Undeb  Deed. 

Possession  under  a  deed  is  not  necessary  for 
its  admission  as  an  ancient  document,  though 
such  circumstance  may  be  considered  by  the  ju- 
ry in  corroboration  of  the  genuineness  of  the 
document. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1617  ;  Dee.  Dig.  f  372.*] 

4.  Evidence  (§  372*)— Ancient  Documents- 
Date. 

The  purported  date  of  a  deed  proves  noth- 
ing relative  to  its  having  been  in  existence  30 
years,  so  as  to  be  admissible  as  an  ancient  doc- 
ument. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1615;  Dec  Dig.  {  372.*] 

5.  Evidence  (f  372*)— Ancient  Documents— 
Attesting  Witnesses. 

When  a  showing  sufficient  In  the  opinion 
of  the  trial  judge  that  a  deed  has  been  In  ex- 
istence 30  years,  that  it  came  from  the  proper 
custody,  and  that  in  appearance  it  is  free  from 
suspicion,  has  been  made,  it  is  admissible  as  an 
ancient  document  without  calling  the  attesting 
witnesses,  or  offering  other  usual  evidence, 
though,  if  such  other  evidence  is  accessible,  fail- 
ure to  produce  it  may  be  a  subject  of  comment. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1613;  Dec.  Dig.  |  372.*] 

6.  Evidence  (|  383*)— Ancient  Documents— 
Genuineness. 

There  i«  no  presumption  of  genuineness  of 
a  deed  from  Its  admission  as  an  ancient  docu- 
ment ;  and,  in  determining  its  genuineness,  the 
jury  may  look  to  all  the  evidence  tending  to 
prove  or  disprove  any  fact  necessary  to  be 
■hown  to  and  considered  by  the  trial  judge  in 
determining  whether  the  instrument  should  be 
admitted,  and  even  if  they  are  satisfied,  and  find 
that  it  is  an  ancient  document,  they  are  not 
bound  to  find  that  it  is  genuine,  especially  if 
there  be  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  1668;  Dec.  Dig.  \  383.*] 

7.  Deeds  (§  78*)— Genuineness—  Evidence. 

Evidence  in  trespass  to  try  title  held  suf- 
ficient to  take  to  the  jury  the  question  of  a  deed 
being  genuine  or  forged. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  648;  Dec.  Dig.  |  78.*] 

8.  Deeds  (f  211*)— Genuineness— Evidence. 

The  fact  that  a  purported  grant  referred  to 
in  a  deed  and  which  was  delivered  with  the  deed 
was  a  forgery,  which  grant,  as  well  as  the  deed, 
contained  a  description,  which  as  the  grantor  in 
the  deed  must  have  known  was  wrong,  is  some 
evidence  that  the  deed  was  a  forgery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  647;  Dec.  Dig.  {  211.*] 

0.  Thai.  (I  133*)— Argument  or  Counsel— 

Action  of  Coubt. 

"Waving  the  bloody  shirt"  by  counsel  in 
argument  will  not  be  considered  prejudicial;  the 
jury  having  been  instructed  that  the  language 
was  improper,  and  that  they  should  not  consid- 
er or  be  influenced  by  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  316:  Dec.  Dig.  J  133.*] 
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10.  Tbial  (J  307*)— Misconduct  of  Jubt. 
The  mere  fact  that  the  jury  took  with  them, 

when  retiring,  an  Instrument,  language  from 
which  bad  been  excluded  as  evidence,  is  not 
ground  for  reversal;  it  not  being  shown  that 
such  language  was  read  by  any  of  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  732;  Dec.  Dig.  |  307.*] 

11.  Appeal  and  Ebbob  (J  1003*)— Review- 
Finding  of  Fact. 

The  finding  of  the  jury  on  an  issue  prop- 
erly submitted  to  them  cannot  be  disturbed  on 
appeal,  unless  manifestly  against  the  clear  pre- 
ponderance of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  3938-3943;  Dec  Dig.  { 
10O3.*J 

12.  Appeal  and  Ebbob  (g  994*)— Review— 
Cbedibility  of  Witnesses. 

The  appellate  court  has  nothing  to  do  with 
the  credibility  of  a  witness,  or  of  witnesses  In- 
troduced to  impeach  his  veracity;  these  being 
matters  within  the  exclusive  province  of  the  jury. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3901;  Dec.  Dig.  f  994.*] 

Error  from  District  Court,  Sabine  County; 
W.  B.  Powell,  Judge. 

Action  by  Samuel  A.  West  and  others 
against  the  Houston  Oil  Company  of  Texas 
and  others.  Judgment  for  defendants. 
Plaintiffs  bring  error.  Affirmed. 

See,  also,  102  S.  W.  927. 

W.  D.  Gordon,  J.  A.  Templeton,  Goodrich  & 
Synnott,  Davis  &  Davis,  and  Tom  C.  Davis, 
for  plaintiffs  in  error.  Denman,  Franklin 
&  McGown,  Lanier  &  Martin,  Taliaferro  & 
Nalle,  Hamilton  &  Minton,  and  Geo.  E.  Hol- 
land, for  defendants  in  error. 

NEILL,  J.  On  April  18, 1903,.plalntiffs  in 
error,  hereinafter  called  plaintiffs,  brought 
this  suit  in  the  ordinary  form  of  an  action 
of  trespass  to  try  title  against  defendants 
in  error,  the  Houston  Oil  Company  of  Texas, 
the  Kirby  Lumber  Company,  and  A.  Gilmer, 
hereinafter  called  defendants,  to  recover  the 
Jesse  McGee  league  survey  situated  in  Sabine 
and  Newton  counties.  The  defendants  an- 
swered by  pleas  of  not  guilty  and  the  three, 
five,  and  ten  years'  statutes  of  limitation. 
The  trial  of  the  case  resulted  In  a  verdict 
and  judgment  for  defendants.  This  is  the 
second  appeal  from  a  judgment  In  tbeir  fa- 
vor. The  opinion  In  the  first  is  reported  in 
(Tex.  Civ.  App.)  102  8.  W.  927,  to  which  ref- 
erence is  made  for  a  more  particular  state- 
ment of  the  issues  Involved,  which  were 
practically  the  same  on  that  trial  as  on  the 
one  at  which  the  judgment  now  before  us 
was  rendered. 

The  first  assignment  complains  of  the 
court  submitting  in  Its  charge  to  the  Jury 
tbe  issue  as  to  whether  Jesse  McGee,  the 
original  grantee,  executed  a  certain  deed 
purporting  upon  its  face  to  have  been  made 
on  January  14, 1840,  by  him  to  William  Dob- 
son.  The  second  assignment  complains  Of 
the  court's  refusal  to  set  aside  the  verdict 
and  grant  plaintiffs  a  new  trial  upon  the 
ground  that  the  verdict  is  without  evidence 
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to  support  it,  in  that  it  la  insufficient  to  es- 
tablish the  fact  that  the  deed  from  Jesse  He- 
Gee  to  William  Dobson,  referred  to  in  the 
first  assignment,  was  a  forgery.  An  affida- 
vit of  forgery  of  the  deed  mentioned  In  the 
assignments  was  made  by  defendants  which 
threw  the  burden  of  proving  its  genuineness 
upon  the  plaintiffs,  whose  title,  as  will  be 
shown,  depends  upon  such  proof.  The  plain- 
tiffs, as  well  as  defendants,  deralgn  title 
from  Jesse  McGee,  to  whom  the  land  was 
granted  by  the  proper  authorities  of  the 
state  of  Coahulla  and  Texas  on  October  23, 
1835,  as  a  colonist  of  the  colony  of  the  Em- 
presarlo  Lorenzo  de  Zavalla  by  George  An- 
tonio Nixon,  commissioner  of  the  state  for 
the  issuance  of  title  to  such  colonists  for 
lands  to  which  they  were  entitled.  The  in- 
struments evidencing  the  grant  are  In  the 
usual  form.  From  such  common  source  the 
plaintiffs'  chain  of  title  is  as  follows:  (1) 
Warranty  deed  from  Jesse  McGee  to  Wil- 
liam Dobson,  dated  January  14,  1840.  (2) 
Warranty  deed  from  William  Dobson  to 
David  M.  Lawrence,  dated  May  20,  1846.  (3) 
Warranty  deed  from  David  M.  Lawrence  to 
Martin  L.  Sheldon,  dated  September  16, 1848. 
(4)  Warranty  deed  from  Martin  L.  Sheldon 
and  wife  to  Samuel  West,  dated  November 
2,  1848.  (5)  Proof  of  the  death  of  Samuel 
West,  and  that  plaintiffs  are  his  only  heirs 
at  law,  and  that  they  inherited  his  estate. 
The  defendants  deralgn  from  the  common 
source  as  follows:  (1)  A  warranty  deed  from 
Jesse  McGee  and  wife,  Dellnda  McGee,  to 

C.  P.  Huntington  to  the  west  half  of  the 
league,  dated  October  IT,  1881.  The  Houston 
Oil  Company,  claiming  under  this  deed,  ex- 
hibited in  evidence  a  consecutive  chain  of 
title  from  0.  P.  Huntington  down  to  Itself. 
(2)  A  deed  from  Jesse  McGee  and  wife  to 

D.  J.  Henderson,  dated  March  18,  1887.  (3) 
A  deed  from  Jesse  McGee  and  wife  to  D. 
J.  Henderson,  dated  March  22,  1888.  The 
defendant  Gilmer,  claiming  by  mesne  con- 
veyances under  and  through  these  deeds, 
showed  in  evidence  a  consecutive  chain  of 
title  from  Henderson  down  to  himself  to 
the  east  half  of  the  survey  in  controversy, 
except  200  acres.  (4)  Admission  of  A.  Gil- 
mer's death,  and  that  those  made  parties 
defendant  as  his  heirs  and  executors  since 
his  death  are  his  heirs  and  executors.  From 
this  statement  of  the  chain  of  title  from  the 
common  source  of  the  respective  parties.  It 
Is  apparent  that  the  plaintiffs'  is  superior 
if  the  deed  from  McGee  to  Dobson  referred 
to  in  the  assignments  is  genuine,  and  that 
they  are  entitled  to  recover,  unless  defend- 
ants or  those  under  whom  they  claim  through 
the  subsequent  deeds  from  McGee  are  pur- 
chasers for  value  without  notice  of  his  prior 
conveyance;  for  unless  they  were  such  pur- 
chasers, the  maxim  "Qui  prior  est  tempore, 
potior  est  jure,"  obtains. 

The  first  proposition  under  these  assign- 
ments is:  "The  evidence  was  Insufficient  to 
raise  the  issue  as  to  whether  the  deed  in 


question  was  genuine  or  was  a  forgery;  and 
it  was  error  to  submit  such  issue  to  the 
Jury  as  a  disputed  issue  ot  fact."  The  opin- 
ion of  the  Court  of  Civil  Appeals  of  the  First 
district  on  the  former  appeal,  which  sets 
out  at  some  length  the  evidence  upon  this 
issue,  while  refraining  from  discussing  it, 
holds  that  it  is  clearly  sufficient  to  raise  the 
issue  of  the  genuineness  of  the  deed,  and 
that  the  trial  court  could  not  properly  have 
instructed  a  verdict  on  such  an  issue.  As 
the  evidence  before  us  seems  to  be  substan- 
tially the  same  as  It  is  recited  in  that  opin- 
ion, we  might  content  ourselves  with  re- 
ferring to  it  and  holding  that  the  question 
presented  by  these  assignments  was  cor- 
rectly decided  against  the  plaintiffs  on  the 
prior  appeal.  But  we  deem  it  due  theit 
counsel,  who  have  so  ably  briefed  and  ear- 
nestly argued  the  case  orally  before  us.  to 
review  the  evidence  and  give  expression  to 
the  opinion  we  have  ourselves  formed  inde- 
pendent of  any  expression*  upon  the  question 
found  In  the  opinion  on  the  prior  appeal. 
Proof  of  the  execution  of  the  deeds  in  plain- 
tiffs' title  is  essential  to  their  recovery. 
This,  of  course.  Includes  the  one  mentioned 
in  these  assignments;  for  without  it  plain- 
tiffs cannot  make  out  their  case.  Since  an 
affidavit  of  forgery  was  filed  by  defendants 
as  to  such  instrument,  this  proof  must  be 
made  by  evidence  as  at  common  law.  It 
will  be  noticed  at  once  that  the  instrument 
upon  its  face  appears  to  have  been  executed 
over  30  years  prior  to  the  date  of  the  trial, 
which  would,  if  executed  at  the  time  tt 
bears  date,  make  It  what  is  termed  an  "an- 
cient document"  Such  an  instrument,  un- 
der certain  conditions,  is  taken  as  sufficient 
evidence  of  genuineness  to  be  submitted  to 
the  jury.  The  reasons  for  this  rule  are:  (1) 
After  such  a  long  lapse  of  time,  ordinary  tes- 
timonial evidence  from  those  who  saw  the 
document's  execution  or  knew  the  handwrit- 
ing or  heard  the  party  admit  its  execution  is 
practically  unavailing,  and  a  necessity  al- 
ways exists  for  resorting  to  circumstantial 
evidence;  and  (2)  the  circumstance  of  age 
or  long  existence  of  the  document,  together 
with  its  proper  custody,  its  unsuspicious  ap- 
pearance, and  perhaps  other  circumstances, 
suffice.  In  combination,  as  evidence  to  be 
submitted  to  the  Jury. 

The  conditions  to  which  such  a  document 
Is  Bubject  in  order  to  authorise  its  introduc- 
tion are  (1)  it  must  have  been  in  existence 
for  the  period  of  30  years;  (2)  It  must 
have  come  from  the  proper  custody — 1.  e., 
from  some  place  where  it  would  be  natural 
to  find  a  genuine  document  such  as  the  one 
in  question — (3)  the  document  must  in  ap- 
pearance be  free  from  suspicion — 1.  e.,  to  use 
the  language  of  Justice  Jackson  in  Hill  v. 
Nlsbet,  58  Ga.  586,  "on  inspection,  it  must 
exhibit  an  honest  face;  otherwise  it  is  not 
such  an  ancient  document  that  its  counte- 
nance will  pass  muster" — and  (4)  in  some  ju- 
risdictions possession  under  the  document  is 
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regarded  as  a  requirement,  bat  such  condi- 
tion does  not  obtain  In  this  state,  though  It 
may  be  considered  by  the  Jury  as  a  circum- 
stance in  corroboration  of  the  genuineness  of 
the  document.  In  regard  to  the  first  of  these 
requirements,  we  deem  it  proper  to  say,  In 
Tiew  of  the  evidence  hereafter  to  be  discuss- 
ed, that  the  purported  date  of  the  document 
does  not  of  itself  prove  anything;  for  any- 
body may  have  forged  the  written  date  only 
a  short  time  before  the  trial.  When  these 
requirements  have  In  the  opinion  of  the  trial 
Judge  been  sufficiently  met,  the  rule  does 
not  require  the  calling  of  the  attesting  wit- 
nesses nor  the  offering  of  other  usual  evi- 
dence In  order  for  the  document  to  go  to  the 
Jury.  When  such  other  evidence  Is  acces- 
sible, the  failure  to  produce  it  may  be  a  sub- 
ject of  comment,  but  it  does  not  affect  the 
question  of  the  admissibility  of  an  ancient 
document  as  evidence.  But,  though  the 
Judge  has  deemed  the  evidence  sufficient  to 
allow  the  document  to  go  before  the  Jury,  it 
is  not  to  be  inferred  from  such  action  on  his 
part  that  the  document  is  genuine;  for  it 
simply  means  that  there  Is  such  proof  of 
the  essential  requirements  as  is  deemed  suf- 
ficient to  permit  the  document  to  go  before 
the  Jury,  in  order  that  they  may  consider 
and  pass  upon  the  issue  as  to  its  genuine- 
ness. And,  in  determining  the  Issue,  they 
are  entitled  to  look  to  all  the  evidence  tend- 
ing to  prove  or  disprove  any  fact  necessary 
to  be  shown  to  and  considered  by  the  trial 
Judge  in  the  first  instance  in  determining 
whether  the  document  should  be  admitted 
in  evidence.  Stooksbury  v.  Swan,  85  Tex. 
563,  22  S.  W.  963;  Reynolds  v.  Weinman 
(Tex.  Civ.  App.)  33  S.  W.  802.  Even  if  the 
Jury  should  find,  after  the  document  has 
been  admitted  In  evidence,  all  the  require- 
ments essential  to  the  admission  of  the  In- 
strument were  established  by  plaintiffs'  tes- 
timony still,  if  the  defendant  has  come  for- 
ward with  other  testimony  to  the  contrary, 
no  artificial  probative  force  as  to  the  gen- 
uineness of  the  document  can  be  given  to 
the  fact  that  it  is  an  ancient  Instrument  For. 
as  Is  said:  "It  to  *  *  *  a  fallacy  to 
attribute  (as  do  some  Judges)  an  artificial 
probative  force  to  a  presumption,  Increasing 
for  the  Jury  the  weight  of  the  facts,  even 
when  the  opponent  has  come  forward  with 
some  evidence  to  the  contrary."  4  Wigm. 
Ev.  |  2491.  Under  our  system  the  law  gives 
no  artificial  value  to  evidence,  but  leaves  it 
to  the  Jury  to  weigh  and  determine  its  value 
and  probative  force.  Therefore,  though  ev- 
ery fact  necessary  to  establish  an  instru- 
ment as  an  ancient  document  may  be  proved 
to  the  entire  satisfaction  of  the  Jury,  the 
Jury,  though  they  should  find  it  an  ancient 
document,  are  not  bound  to  find  as  a  matter 
of  law  that  the  instrument  is  genuine,  espe- 
cially if  there  be  evidence  to  the  contrary. 
If  a  deed  were  forged  to-day,  and  should,  30 
years  hence,  be  proved  to  have  come  appar- 
ently bearing  "an  honest  face"  from  some 


place  where  It  would  be  natural  to  find  a 
genuine  document  of  Its  purport,  it  would 
still  be  a  forgery;  for  no  evidence  can  make 
that  which  is  spurious  genuine.  It  would 
seem  from  what  has  been  so  far  said  that  it 
was  the  duty  of  the  trial  court  to  submit 
the  Issue  as  to  the  genuineness  of  the  deed 
In  question.  But  we  are  not  disposed  to 
rest  our  ruling  upon  it,  but  will  state  and 
discuss  the  evidence  adduced  by  the  respec- 
tive parties  upon  the  issue  as  to  the  genuine- 
ness of  the  document 

What  will  be  said  In  reaching  a  conclusion 
upon  the  issue  will  also  dispose  of  the  third 
assignment  of  error,  under  which  it  is  claim- 
ed that  the  verdict  is  so  clearly  against  the 
preponderance  of  evidence  that  It  was  the 
duty  of  the  court  to  set  It  aside. 

The  original  deed  was  Introduced  In  evi- 
dence. It  recites  a  cash  consideration  of  $1,- 
000,  and  describes  the  land  as  follows:  "All 
that  tract,  lot  or  parcel  of  land  containing 
four  thousand,  four  hundred  and  thirty  eight 
acres,  and  being  the  league  of  land  granted 
to  me,  the  said  McGee,  by  Geo.  Anto.  Nixon, 
commissioner  of  the  Empresarlo  Lorenzo  de 
Zavaila,  which  land  is  situated  In  Jefferson 
county  on  Cablceras  bayou  adjoining  the 
land  of  Francis  Valeres  on  the  east,  and  for 
further  description  of  said  land  reference  is 
hereby  made  to  the  original  plat  and  field 
notes  of  survey,  which  are  on  file  and  of 
record  In  the  General  Land  Office  of  this  re- 
public, and  reference  may  also  be  had  to 
the  title  papers  which  are  herewith  handed 
to  the  purchaser."  The  Instrument  Is  sign- 
ed, "Jesse  McGee,"  apparently  in  the  same 
handwriting  as  the  deed  Itself.  Following 
the  signature  to  a  circular  scroll  in  which 
is  written  the  word  "Seal."  The  names  of 
P.  May  and  Joseph  Mcrary  are  signed  to  it 
as  witnesses.  To  it  is  pasted  the  certificate 
of  acknowledgment,  purported  to  have  been 
made  by  the  grantor  himself  on  January  14, 
1840,  before  Martin  Parmer,  chief  Justice 
and  ex  officio  notary  public  of  Jasper  coun- 
ty. To  the  certificate  is  affixed  a  seal  hav- 
ing In  the  center  a  star  of  five  points,  around 
which  the  words  "Jasper  County  Court"  are 
Impressed.  The  original  document  is  before 
us,  having  been  sent  up  In  obedience  to  an 
order  of  the  trial  court  The  certificate  of 
acknowledgment  appears  to  be  In  the  same 
handwriting  as  the  original  instrument, 
though  upon  different  kind  of  paper  which 
is  better  preserved  and  not  so  discolored  by 
age.  The  signature  of  the  officer  taking  the 
acknowledgment  to  the  certificate  appears 
to  be  made  by  a  different  hand  from  the 
one  who  wrote  the  Instrument  On  the  In- 
strument appear  the  following  Indorsements: 
"Jesse  McGee  to  William  Dobson.  Deed. 
Filed  for  record  Feby.  21,  A.  D.  1846.  Re- 
corded same  day  book  B,  pages  367  and  368. 
Fees  $1  and  17-100.  Alexander  Calder,  Clk. 
Co.  J.  C.  Filed  In  Newton  County  for  rec- 
ord March  27th  1871,  at  8  o'clock  A.  M.  G.  J. 
P.  Hardy,  D.  C.  N.  C."  There  also  appears 
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upon  the  reverse  sheet  of  paper  from  the  one 
the  deed  Is  written  on  certificates  of  record 
of  the  deed  in  Newton  and  Sabine  counties. 
The  deed  appears  to  be  a  very  old  document, 
and  it  was  filed  for  record  in  Jefferson  coun- 
ty February  21,  1846.  It  was  proved  that 
the  signature  of  Martin  Parmer  to  the  cer- 
tificate of  acknowledgment  was  genuine,  and 
that  he  and  Jesse  McGee  both  lived  in  Jas- 
per county,  and  were  well  acquainted  with 
each  other.  The  evidence  shows  that  this 
deed,  as  well  as  the  others  which  form 
links  in  plaintiffs'  chain  of  title,  was  found 
in  the  possession  of  Samuel  West,  plaintiffs' 
ancestor,  and  that  he  delivered  it,  with  bis 
other  muniments  of  title,  to  Samuel  A.  West, 
one  of  the  plaintiffs.  No  change  or  altera- 
tion in  the  deed  was  shown.  In  short,  the 
evidence  to  our  minds  proves  conclusively 
all  three  of  the  requisites  essential  to  con- 
stitute the  deed  an  ancient  document  And 
as  to  this  we  do  not  think  there  can  be  any 
difference  of  opinion  among  reasonable  and 
fair-minded  men.  As  before  Indicated,  while 
this  may  be  regarded  as  persuasive  of  the 
genuineness  of  the  deed,  it  is  not  conclusive. 
But  the  record  is  not  without  other  evidence 
tending  a  long  way  towards  showing  that 
McGee  executed  the  deed.  At  the  time  the 
deed  bears  date  Jesse  McGee  was  living  in 
Jasper  county.  A  short  time  afterwards  he 
moved  to  Polk  county,  where  he  resided  un- 
til 1866,  when  he  moved  with  his  family  to 
Denton  county.  He  lived  there  until  1879, 
when  he  went  back  to  the  land  Involved  in 
this  suit  His  grandson,  Richard  McGee, 
testified  that,  before  McGee  started  back,  he 
heard  a  conversation  between  him  and  his 
wife,  in  which  the  former  told  her  that  he 
was  waiting  to  go  back  here  (Sabine  coun- 
ty), "and  was  making  preparations  to  come,*' 
and  his  wife  said  to  him,  "You  sold  that 
land  once,  and  I  wouldn't  have  anything 
more  to  do  with  it";  that  he  replied,  "I 
know  I  sold  It,  but  I  got  but  Uttle  for  It 
and,  if  I  can  get  It  back,  It  is  all  right"; 
and  she  then  said  to  him:  "You  know  you 
sold  that  to  Dobson  once."  He  then  said: 
"I  know  I  have  sold  the  place  once  and  got 
little  for  it,  and  you  never  signed  the  deed, 
and,  if  I  can  get  it  back,  it  will  be  that 
much."  After  he  returned  to  the  land,  ac- 
cording to  the  testimony  of  several  witness- 
es, he  repeatedly  stated,  in  substance,  that 
he  had  previously  sold  it  but  that  there  was 
some  defect  in  the  deed,  that  his  wife  nev- 
er signed  the  deed,  and  that  he  had  got  but 
little  for  It  and  be  intended  to  sell  it  again. 
From  1840  to  1880  McGee  paid  no  taxes  on 
the  land,  and,  so  far  as  the  record  shows, 
he  asserted  no  claim  of  title  thereto.  The 
evidence  shows  that  Samuel  West,  plain- 
tiffs' ancestor,  who  resided  In  Cincinnati, 
Ohio,  paid  taxes  on  the  land  and  claimed  ti- 
tle thereto,  thinking  that  it  was  in  Jefferson 
county  from  the  time  he  purchased  it  in  1848 
up  to  1860.  In  1871  Samuel  West  gave  his 
grandson,  Samuel  A.  West,  the  papers  re- 


lating to  the  land,  and  Instructed  him  to  go 
to  Texas  and  look  it  up  and  pay  the  taxes 
on  the  same.  In  obedience  to  his  instruc- 
tions, Samuel  A.  West  came  to  Texas  in 
1871,  and,  upon  investigation,  ascertained 
that  the  land  was  situated  in  Sabine  and 
Newton  counties.  Whereupon  he  had  his 
grandfather's  title  papers  to  the  same  re- 
corded in  those  counties,  and  arranged  with 
his  agents  in  Austin  to  pay  the  taxes  past 
due  thereon  as  well  as  future  taxes,  leaving; 
with  them  the  money  with  which  to  pay  the 
taxes  then  due,  and  afterwards  sent  them 
money  to  pay  the  other  taxes.  While  on  this 
trip,  Samuel  A.  West  went  on  the  land,  and 
found  a  man  living  on  and  cultivating  a 
small  portion  of  it  He  then  arranged  with, 
this  person  to  look  after  the  premises  for 
his  grandfather  and  keep  off  trespassers. 
From  that  time  until  his  death  In  1879  Sam- 
uel West  paid  the  taxes  on  the  land,  and 
after  bis  death  they  were  paid  by  the  de- 
fendants. In  the  absence  of  any  other  evi- 
dence to  the  contrary,  the  testimony  thus 
recited,  if  true,  would,  in  connection  with 
the  fact  that  the  deed  is  conclusively  shown 
to  bear  all  the  essential  requisites  of  an  an- 
cient document  if  not  conclusive  of  the  gen- 
uineness of  the  deed  in  question,  be  very 
cogent  evidence  of  such  fact  Indeed,  so> 
convincing  would  It  be  that  the  writer  would 
not  hesitate  to  say  that  the  first  two  assign- 
ments of  error  presented  are  well  taken. 

But  we  have  thus  far  presented  and  con- 
sidered only  the  evidence  on  plaintiffs'  side 
of  the  Issue.  The  defendants'  as  well  must 
be  stated  and  considered  with  it  as  a  whole 
before  it  can  be  determined  whether  these 
assignments  should  be  sustained.  Now,  as 
to  the  testimony  relied  upon  by  defendants 
to  show  that  the  deed  is  a  forgery,  It  will 
be  observed  from  the  Instrument  as  copied 
above  that  it  describes  the  land  as  situated 
in  Jefferson  county  on  Cabiceras  bayou  ad- 
joining the  land  of  Francis  Valeres  on  the 
east  and  refers  for  further  description  to  the 
original  field  notes  of  survey  filed  and  of 
record  In  the  General  Land  Office  of  the  re- 
public, and  also  the  title  papers  handed  with 
the  deed  to  the  purchaser.  Of  the  title  pa- 
pers thus  referred  to  was  an  original  Span- 
ish grant  to  Jesse  McGee,  which  was  with 
the  deed  in  question  when  it  came  into  plain- 
tiffs' possession.  This  grant  describes  the 
land  as  being  in  Jefferson  county,  and  other- 
wise describes  it  in  the  same  language  as 
the  Dobson  deed.  In  May,  1846,  Dobson 
deeded  the  land  to  Lawrence  by  the  follow- 
ing description:  "All  of  that  certain  league 
of  land  situated,  lying  and  being  in  the 
county  of  Jefferson  and  state  of  Texas,  con- 
taining 4,428  acres  and  known  as  the  league 
which  George  Antonio  Nixon  as  special  com- 
missioner of  the  Mexican  government  for 
the  colony  of  Lorenzo  de  Zavalla  granted  to 
the  settler  Jesse  McGee  on  the  23d  day  of 
October,  1836.  Said  land  is  situated  west  of 
the  River  Neches,  on  the  headwaters  of  a 
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bayou  about  three  miles  south  10  degrees 
east  of  Little  Pine  Island  bayou  and  this 
survey  begins  at  the  8.  W.  corner  of  the 
snrvey  made  for  Francis  Valeres,  thence  S. 
5,000  varas  to  a  stake  and  mound  in  prairie 
making  second  corner.  Thence  west  5,000 
varas  to  a  stake  and  mound  also  In  prairie, 
forming  the  third  corner.  Thence  north 
5,000  varas  to  a  stake  and  mound  for  the 
fourth  and  last  corner.  Thence  east  49,900 
varas  to  the  beginning.  For  a  more  full  de- 
scription of  the  land  hereby  conveyed  refer- 
ence is  made  to  the  field  notes  of  the  sur- 
veyor Arthur  Henrie.  This  league  of  land 
was  conveyed  by  the  aforesaid  Jesse  McGee 
to  me,  the  said  William  Dobson,  by  deed 
bearing  date  the  14th  day  of  January,  A. 
D.,  1840,  and  acknowledged  the  same  day 
before  Martin  Parmer,  notary  public  of  the 
county  of  Jasper  and  republic  of  Texas, 
which  deed,  together  with  the  original  grant 
in  the  Spanish  language,  from  the  aforesaid 
George  Antonio  Nixon  to  the  aforesaid  Jesse 
McGee,  also  the  translation  in  the  English 
language  of  this  grant,  translated  this  day 
by  John  M.  Dor  at  the  city  of  New  Orleans 
Is  delivered  with  the  delivery  of  this  deed 
by  the  said  Dobson  to  the  said  Lawrence." 
This  "Dor  translation"  shows  the  signature 
"Jesse  McGee,"  and  describes  the  land  as  it 
Is  described  in  plaintiffs'  title;  1.  e.,  the  Jef- 
ferson county  land.  The  "original  grant" 
referred  to  was  signed  "Jesse  McGee,"  and 
contained  the  same  description  of  the  land. 
Jesse  McGee  could  not  write  his  name. 
Wben  he  signed  it,  It  was  done  by  making 
a  cross-mark.  This  Is  shown  by  the  testi- 
mony of  his  daughter,  who  is  his  only  living 
child,  and  by  the  original  deeds  made  by 
him  under  which  defendants  claim,  all  of 
which  are  signed  by  his  mark.  Yet  bis  ap- 
plication for  the  snrvey  in  Jefferson  county, 
as  well  as  the  deed  under  which  plaintiffs 
claim,  are  signed  without  his  mark. 

From  this  it  Is  argued  by  defendants' 
counsel  that  one  of  three  conditions  must 
exist:  (1)  The  purported  original  Spanish 
grant  accompanying  the  deed  is  genuine,  and 
grants  land  in  Jefferson  county  to  Jesse  Mc- 
Gee which  was  conveyed  by  him  to  Dobson, 
and  there  were,  therefore,  two  valid  grants 
to  Jesse  McGee,  one  In  Jefferson  county  and 
the  other  in  Newton  and  Sabine  counties. 
(2)  This  grant  is  genuine,  and  there  were 
two  "different  persons  of  the  name  Jesse  Mc- 
Gee. one  of  whom  received  the  Jefferson 
county  grant  and  the  other  the  Sabine  and 
Newton  county  grant  (3)  The  purported 
grant  upon  which  plaintiffs'  title  rests,  and 
referred  to  in  the  deed,  Is  a  forgery.  Coun- 
sel then  say:  "One  of  these  propositions 
must  be  true."  And  then  propounds  the 
questions:  "Which  does  plaintiff  accept  and 
base  their  title  on?  Do  they  meet  the  ques- 
tion?" If  It  were  shown  that  the  original 
purported  Spanish  grant  accompanying  the 
deed  was  genuine,  unless  canceled  or  in  some 
way  abrogated,  it  must  exist  to-day.  That  it 


Is  not  In  existence  appears  from  the  official 
map  of  Jefferson  county,  which  shows  that 
the  land  described  by  the  purported  original 
Spanish  grant  Is  covered  by  the  James  Hog- 
gatt  survey,  which  was  granted  to  Hoggatt 
on  January  18,  1835.  The  map  shows  no 
Jesse  McGee  survey  In  that  vicinity.  There 
Is  nothing  in  the  evidence  In  any  way  tend- 
ing to  show  the  genuineness  of  such  purport- 
ed grant  to  McGee,  or  that  such  a  genuine 
grant  ever  had  an  existence.  On  the  con- 
trary, It  conclusively  appears  from  the  evi- 
dence that  but  one  headrlght  survey  was 
ever  granted  by  the  state  of  Coa nulla  and 
Texas  to  Jesse  McGee,  and  that  one  is  the 
survey  in  controversy  which  is  located  in 
Sabine  and  Newton  counties,  and  that  the 
McGee  to  whom  it  was  granted  is  the  identi- 
cal person  from  whom  all  the  parties  to  this 
action  deralgn  title.  This  leaves  no  basis 
for  the  two  first  propositions  asserted  In  de- 
fendants' argument  As  neither  can  be  true, 
If  the  argument  were  sound,  plaintiffs  must 
accept  so  much  of  the  last  proposition  as  as- 
serts that  the  purported  Spanish  grant  refer- 
red to  in  the  deed  from  McGee  to  Dobson  is 
a  forgery.  It  would  by  no  means  follow 
from  their  being  placed  In  this  attitude  that 
their  title  rests  upon  the  forged  grant.  We 
think  from  the  evidence  that  It  Is  almost 
conclusive  that  the  purported  Spanish  grant 
found  with  plaintiffs'  title  papers,  and  which 
must  have  been  handed  Dobson  wben  the 
deed  In  question  was  delivered,  was  a  for- 
gery; for  the  appearance  of  McGee's  name 
as  the  grantee  can  be  accounted  for  upon  no 
other  hypothesis.  It  Is,  however,  the  deed 
from  McGee  to  Dobson  which  defendants 
seek  to  show  a  forgery.  Does  the  fact  that 
the  Spanish  grant  Is  a  forgery  which  sticks 
to  it  from  beginning  to  end  like  the  shirt  of 
Nessus  tend  to  show  the  deed  In  question  Is 
a  forgery?  When  this  fact  Is  taken  and  con- 
sidered in  connection  with  the  other  testi- 
mony, we  are  inclined  to  the  opinion  that  It 
does.  Like  a  man,  the  genuine  worth  of  a 
title  paper  may  be  estimated  by  the  company 
it  keeps.  *  Whoever  executed  and  delivered 
the  deed  In  question  at  the  same  time  de- 
livered the  Spanish  grant  in  wbich  McGee's 
name  appears  as  the  grantee.  The  evident 
purpose  of  its  delivery,  as  shown  by  the  re- 
cital in  the  deed,  was  to  describe  the  land 
Intended  to  be  conveyed,  which  It  states  It- 
self is  situated  In  Jefferson  county.  If  Mc- 
Gee made  the  deed,  why  did  he  do  this?  He 
knew  that  the  land  granted  to  him  on  Oc- 
tober 23,  1835,  by  the  state  of  Coahulla  and 
Texas  was  situated  in  Sabine  and  Newton 
counties,  and  not  in  Jefferson,  for  he  bad 
lived  on,  and  was  in  actual  occupancy  of  the 
survey  prior  to  the  time  the  deed  bears  date. 
It  Is  therefore  unreasonable  to  suppose  that, 
If  he  Intended  to  convey  the  land  In  contro- 
versy, he  would  make  a  deed  describing  it 
as  situated  in  a  different  county,  and,  in  aid 
of  such  description,  or  as  evidence  of  his 
title,  deliver  the  purported  Spanish  grant  *  » 
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the  purchaser.  It  Is  equally  Improbable  that 
one  purchasing  the  land  granted  to  him 
would  accept  a  deed  which  on  lta  (ace  show- 
ed that  the  land  was  situated  In  Jefferson 
county,  and  receive  as  evidence  that  It  was 
situated  as  described  In  the  deed  the  purport- 
ed Spanish  grant  One  would  hardly  buy 
land  from  a  person  living  on  It  and  pay  $1,000 
for  It  In  Ignorance  of  where  the  land  was 
situated.  Who  Dobson  was,  where  he  lived, 
or  what  became  of  him,  no  one  knows. 
From  aught  It  appears,  the  name  "WUUain 
Dobson"  may  have  been  simply  used  for  the 
purpose  or  effecting  the  forgery;  the  forger 
Intending  to  use  It  as  a  medium  of  profiting 
by  his  fraud  In  deceiving  some  one  who 
could  be  Induced  to  purchase  under  the  forg- 
ed title.  It  Is  certain  that  plaintiffs'  ances- 
tor, Samuel  West,  who  purchased  from  Shel- 
don under  the  chain  of  title  emanating  from 
the  deed  in  question,  was  led  to  believe  that 
the  land  was  as  described  In  the  deeds  com- 
prised by  such  chain  situated  In  Jefferson 
county,  and  that  he  continued  in  such  belief 
from  1848  until  1871,  when  his  grandson, 
whom  he  sent  to  look  after  the  land,  learned 
and  informed  him  that  It  was  not  In  Jeffer- 
son county,  but  lay  In  Sabine  and  Newton 
counties.  If,  as  must  have  been  the  case, 
some  one  forged  the  name  Jesse  McGee  to 
the  Jefferson  county  Spanish  grant,  It  is 
fair  to  presume  that  the  same  person  forged 
the  same  name  to  the  Dobson  deed.  This 
is  not  refuted  by  the  testimony  of  Richard 
McGee,  a  grandson  of  Jesse,  who  first  gave 
it  as  his  opinion  that  the  certificate  of  ac- 
knowledgment to  the  Dobson  deed  was  in 
his  mother's  handwriting,  and  then  stated 
that  Its  date,  1840,  was,  he  thought,  prior 
to  the  birth  of  his  mother;  for,  if  the  latter 
opinion  is  correct,  the  former  con  hardly  be. 
It  Is  Claimed  that  clairvoyants  can  force  the 
dead  to  write,  but  no  necromancer  has  ever 
claimed  to  have  forced  the  handwriting  of 
■  the  unborn.  Nor  is  the  evidence  of  forgery 
overcome  by  the  testimony  of  J.  M.  Parmer, 
a  son  of  Martin,  who  Identifies  the  certifi- 
cate as  being  In  his  father's  handwriting; 
for  bis  reputation  for  veracity  was  Impeach- 
ed. The  testimony  of  the  witnesses  who 
swore  they  heard  Jesse  McGee  admit  that 
he  bad  sold  the  land  was  for  the  Jury  to  say 
whether  It  was  true  or  false.  They  did  not 
have  to  believe  it,  and  it  seems  to  us  tuat 
there  were  reasons  for  their  rejecting  It 
There  are  other  circumstances  which  might 
be  taken  in  support  of  the  theory  that  the 
deed  In  question  is  a  forgery.  But  as  It 
Is  not  our  purpose  In  considering  these  as- 
signments to  go  beyond  the  point  necessary 
to  show  that  there  was  evidence  which  re- 
quired the  court  to  submit  the  issue  of  the 
genuineness  of  the  deed  to  the  Jury,  and  to 
show  that  the  verdict  Is  not  clearly  against 
the  weight  of  the  evidence,  we  believe  the 
evidence  stated  and  Its  consideration  has 
brought  us  to  that  point   We  therefore  re- 


■  fraln  from  going  farther,  and  overrule  the 
first  second,  and  third  assignments  of  error. 

When  that  part  of  the  charge  which  is 
challenged  by  the  fourth  assignment  of  er- 
ror is  read  and  considered  in  connection 
with  the  entire  charge.  It  will  not  be  found 

I  obnoxious  to  the  objection  urged  by  the  as- 
signment The  effect  of  the  charge  in  ques- 
tion is  to  submit  the  issue  of  wnether  the 
deed  purporting  to  have  been  made  by  Mc- 

|  Gee  to  Dobson  was  In  fact  made  by  the 
original  grantee,  Jesse  McGee.  If  it  was. 
the  Jury  were  required  to  find  for  the  plain- 
tiffs; if  not,  then  to  find  for  defendants.  If 
it  was  not  made  by  the  original  grantee, 
though  it  may  have  been  executed  by  some 
other  Jesse  McGee,  it  was  necessarily  a  for- 
gery; for  no  one  can,  because  he  bears  the 
same  name  of  another  who  is  the  owner  of 
a  tract  of  land  intentionally  convey  it  know- 
ing that  be  does  not  own  the  property,  wlth- 

!  out  committing  forgery.  It  was  simply  in 
explanation  of  this  principle,  as  applicable 
to  forgery,  that  the  court  instructed  the  Jury 
that  should  they  believe  from  the  evidence 
that  some  other  Jesse  McGee,  and  not  the 
Jesse  McGee  to  whom  the  land  in  contro- 
versy was  granted,  executed  the  deed  to 

'  William  Dobson,  then  to  find  for  the  defend- 
ants. The  evidence  peculiar  to  this  case,  if 
not  absolutely  requiring  the  court  to  give 
such  part  of  the  charge,  at  least  authorized 
and  made  it  proper. 

I  One  of  defendants'  counsel,  Charles  B. 
Martin,  In  his  argument  to  the  Jury,  used 
this  language :  "Gentlemen  of  the  Jury,  why 
should  this  land  be  taken  from  our  clients 
when  they  bought  It  from  the  true  owner 
and  paid  every  cent  it  was  worth  at  the 
time  It  was  bought?    Judge  Davis  would 

ihave  you  believe  that  MaJ.  West  was  Just 
a  boy  when  he  came  to  Texas  in  1871  to 
look  after  this  land  for  his  grandfather,  but 
I  tell  you,  gentlemen,  be  was  old  enough  to 
impress  his  grandfather  with  tbe  idea  that 
he  could  attend  to  the  business  for  him.  He 
was  old  enough  to  have  the  title  of  major  in 
the  federal  army,  and  to  follow  Sherman  in 
his  raid  through  Georgia."  At  this  junc- 
ture plaintiffs'  counsel  objected  to  the  argu- 
ment upon  the  ground  that  there  was  no  evi- 
dence showing  that  Samuel  A.  West  was  a 
major  in  the  Yankee  army,  and  that  it  was 
highly  prejudicial  to  plaintiffs  and  in  viola- 
tion of  the  rules  of  argument  To  this  ob- 
jection Mr.  Martin  replied  in  the  presence 
of  the  Jury :  "I  don't  know  whether  he  was 
a  major  or  not  but  they  have  been  calling 
him  major  around  here,  and  be  belongs  up 
there,  and  I  guess  he  was  in  the  federal 
army."  To  which  remark  plaintiffs'  coun- 
sel objected,  and  asked  the  court  to  restrain 
counsel.  Whereupon  the  court  told  counsel 
to  keep  within  the  record,  that  the  argument 
was  improper,  and  Instructed  the  jury  not  to 
consider  the  same  or  be  influenced  thereby. 
One  of  the  grounds  in  plaintiffs'  motion  for 
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a  new  trial  was  that  these  improper  remarks 
of  counsel  prejudiced  the  Jury  and  Influenced 
them  In  their  verdict;  and  the  fifth  assign- 
ment of  error  Is  directed  against  the  action 
of  the  court  In  overruling  that  ground  of 
plaintiffs'  motion  for  a  new  trial.  It  is  a 
matter  of  exceeding  regret  that  a  lawyer  In 
this  state  who  should  be  a  devout  and  faith- 
ful minister  at  her  altars  of  Justice  should 
either  so  far  forget  his  high  office  or  wlll- 
fully  abuse  It  as  to  Indulge  in  such  remarks 
as  those  quoted.  The  soldiers  on  either  side 
in  the  mighty  armies  who  fought  the  bat- 
tles of  the  great  war  between  the  states 
have  looked  upon  the  war  as  over  for  near- 
ly 50  years,  and  have  regarded  the  compact 
between  the  states  which  form  the  American 
Union  stronger  and  more  sacred  because  ce- 
mented by  the  blood  and  sealed  by  the  death 
of  their  heroic  comrades  who  were  buried  in 
the  trenches  on  bloody  battle  fields.  True, 
the  bloody  shirt  has  been  waved  by  poli- 
ticians North  and  South  in  defiance  of  the 
sentiments  of  patriots;  but  no  Instance  can 
be  recalled  by  the  writer  where  it  has  ever 
before  been  flaunted  before  a  Jury  by  a  law- 
yer in  a  temple  of  Justice  in  the  state  of 
Texas.  In  this  case  we  believe  it  would  be 
unjost  to  the  Jury  who  tried  It  to  hold  that 
they  so  far  forgot  their  duties  and  sacred 
oaths  as  to  be  Influenced  or  prejudiced  in 
the  least  by  the  language  of  counsel  com- 
plained of,  especially  when  they  were  in- 
formed by  the  court  that  the  language  was 
improper  and  instructed  not  to  consider  or 
be  influenced  by  it.  It  must  be  presumed, 
in  the  absence  of  any  indication  to  the  con- 
trary, that  the  Jury  regarded  such  instruc- 
tions. A  right-minded  Jury  in  this  state 
would,  we  think,  be  more  apt  to  be  prejudic- 
ed against  the  client  of  counsel  who  uttered 
such  language  than  against  the  adverse  par- 
ty on  account  of  it 

The  seventh  and  eighth  assignments  of  er- 
ror complain  of  objectionable  language  used 
by  the  same  counsel  in  addressing  the  Jury. 
It  is  deemed  unnecessary  to  copy  the  lan- 
guage complained  of;  for  nearly  every  law- 
yer knows  when  the  bounds  of  legitimate 
argument  is  exceeded.  It  is  sufficient  to  say 
that  the  trial  court  correctly  held  that  It  was 
improper  and  instructed  the  Jury  to  disre- 
gard it,  and  that  it  will  be  presumed  that 
the  Jury  obeyed  the  Instructions  of  the  court 

Since  the  conduct  of  a  Jury  in  its  delibera- 
tions may  now  be  inquired  into  for  the  pur- 
pose of  impeaching  their  verdict,  and  inas- 
much as  plaintiffs  failed  to  show  that  lan- 
tuage  excluded  as  evidence  from  the  docu- 
ment, which  the  ninth  assignment  claims 
should  not  have  been  permitted  to  be  taken 
oat  by  the  Jury,  was  read  by  any  of  the  Ju- 
rors, we  do  not  think  that  the  mere  fact 
that  the  jury  took  the  instrument  with  them 
when  they  retired  to  consider  their  verdict 


affords  any  ground  for  reversing  the  judg- 
ment 

We  have  thus  considered  all  the  assign- 
ments of  error  insisted  upon  by  the  plain- 
tiffs, and,  finding  none  well  taken,  the  Judg- 
ment of  the  district  court  is  affirmed. 

On  Rehearing. 

In  disposing  of  this  motion,  we  wish  to 
say  that  the  facts  stated  therein  under  the 
head  of  "Facts  proving  the  genuineness  of 
the  Dobson  deed"  are  fairly  shown  or  de- 
ductible from  the  evidence  in  the  case,  and 
that,  while  they  were  not  all  recited  in  our 
opinion,  they  were  considered  in  connection 
with  other  evidence  in  determining  whether 
the  Jury  was  warranted  by  the  evidence  in 
finding  that  said  deed  was  a  forgery,  and 
that  we  wish  to  be  understood  as  finding 
that  the  facts  so  recited  were  proved  by  the 
evidence,  so  that  appellants  may  have  the 
advantage  of  such  findings  in  presenting 
their  application  to  the  Supreme  Court 

Despite  such  evidence  and  facts,  regard- 
less of  what  might  have  been  the  decision 
of  this  court  bad  it  been  primarily  its  du- 
ty to  pass  upon  the  issue,  we  deem  that  there 
was  evidence  requiring  the  issue  of  the  for- 
gery to  be  submitted  to  the  jury.  This  is 
said  in  view  of  the  rule,  which  obtains  in 
this  state,  that  whether  there  is  any  evi- 
dence upon  an  Issue  Is  a  question  for  the 
court  to  decide,  and  whether  the  evidence 
Is  sufficient  to  prove  an  essential  fact  is  a 
matter  primarily  for  the  jury  to  determine. 
When  the  jury  has  decided  an  issue  prop- 
erly submitted  by  the  court  it  is  not  the 
province  of  an  appellate  court  to  disturb 
the  finding  unless  it  Is  manifestly  against 
the  clear  preponderance  of  the  testimony. 
There  being  evidence  requiring  the  submis- 
sion of  the  issue,  and  not  being  able  to  say 
that  the  verdict  upon  it  was  clearly  against 
the  weight  of  the  testimony,  we  deemed  it 
our  duty  to  find  In  accordance  with  the  ver- 
dict though  we  might  have  found  different- 
ly had  it  been  our  province  to  determine 
the  question  In  the  first  place. 

By  saying  in  our  original  opinion  that  the 
witness  Parmer  was  impeached,  we  did  not 
intend  to  use  the  word  "impeached"  in  the 
sense  that  he  was  shown  to  be  unworthy  of 
belief  by  the  testimony  of  the  Impeaching 
witness  as  to  his  reputation  for  truth  and 
veracity;  but  only  in  the  sense  that  testi- 
mony for  the  purpose  of  Impeaching  his  rep- 
utation for  truth  had  been  Introduced  from 
which  the  Jury  may  have  disbelieved  his  tes- 
timony. With  Mb  credibility  or  of  that  of 
the  witness  who  was  introduced  to  Impeach 
his  veracity  we  have  nothing  to  do;  for 
these  are  matters  within  the  exclusive  prov- 
ince of  the  jury. 

With  these  explanations  of  the  original 
opinion,  the  motion  for  rehearing  is  over- 
ruled. 
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MISSOURI,  K.  A  T.  RY.  CO.  OF  TEXAS  v. 

HOOD  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Mar  8, 
1909.    Rehearing  Denied  June  5, 
1909.) 

1.  Cashiers  (I  218*)— Injubt  to  Fbeight— 
Notice  of  Claim— Waives. 

The  giving  of  a  written  notice  of  claim  of 
injury  to  a  live  stock  shipment,  which  the  con- 
tract of  shipment  provides  shall,  as  a  condi- 
tion to  right  of  recovery,  be  given  before  the 
stock  is  removed,  is  waived  by  the  carrier's  sta- 
tion agent  at  destination,  knowing  the  owner 
claimed  the  stock  was  injured,  inspecting  them 
and  learning  their  condition  and  taking  a  mem- 
orandum of  his  claim,  and  then  agreeing  he 
can  remove  them. 

'  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  948;  Dec.  Dig.  {  218.*] 

Z,  Cabbiebb  (8  280*)— Live  Stock  Shipment 
— Watering  in  Tbanstt— Evidence. 

Evidence  in  an  action  for  injury  to  a  ship- 
ment of  mules  from  delay  in  transportation 
held  sufficient  to  go  to  the  jury  on  the  question 
of  their  being  denied  water  while  in  transit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  962;  Dec.  Dig.  {  230.*] 

3.  Cabbiebb  (§  230*)— Delay  in  Tbanspobta- 
tion— Right  to  Damages — Instructions. 

An  instruction  in  an  action  for  injury  to 
a  shipment  of  mules  from  delay  in  transporta- 
tion to  W.— in  which  the  evidence  waB  that  they 
were  in  no  condition  to  be  sold  when  they  arriv- 
ed at  W.,  and  that,  before  they  had  recuperated, 
the  market  there  had  greatly  declined,  requiring 
them  to  be  taken  to  and  sold  at  another  place — 
that  if  in  consquence  of  delay  in  transportation 
they  were  denied  water,  and  when  they  arrived 
they  were  In  an  unsalable  condition,  and  were 
gaunt,  lean,  lank,  and  in  a  weakened  condition, 
and  presented  a  bad  appearance,  and  there  was 
no  sale  there  for  such  stock  in  such  condition, 
and  plaintiff  was  unable  to  sell  them  there,  and 
if  defendant  was  guilty  of  negligence  in  failing 
to  deliver  the  stock  in  a  reasonable  time,  and 
such  negligence  was  the  direct  cause  of  plain- 
tiff's injuries,  he  could  recover,  does  not  author- 
ize a  recovery  if  plaintiff  was  unable  to  dis- 
pose of  the  mules  at  W.  without  regard  to 
whether  this  was  due  to  any  omission  of  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  (  961 ;  Dec.  Dig.  I  230.*] 

4.  Trial  (|  295*)— Instructions— Assuming 
Facts— Construction  as  a  Whole. 

In  determining  whether  a  paragraph  of  a 
charge  assumes  facts,  the  charge  is  to  be  con- 
strued as  a  whole. 


[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  703-717;  Dec.  Dig.  §  295.*] 

S.  Jubt  (I  53*)  —  Disqualification  —  Pre- 
vious Service. 

The  statute  of  August  18,  1876,  disqualify- 
ing a  juror  who  has  served  for  six  days  during 
the  preceding  six  months  in  the  district  court, 
at  the  time  of  passage  of  which  there  were  but 
two  counties  containing  more  than  one  district 
court,  each  of  those  two  containing,  in  addition 
to  a  district  court,  a  criminal  district  court, 
does  not  disqualify  one  to  serve  in  a  district 
court  because  of  previous  service  in  another 
district  court  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  |  53.*] 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 
Action  by  J.  C.  Hood  and  others  against 


the  Missouri,  Kansas  Sc  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiffs. 
Defendant  appeals.  Affirmed. 

Coke,  Miller  &  Coke  and  Templeton,  Crad- 
dock,  Crosby  &  Dlnsmon,  for  appellant  Ev- 
ans tc  Mitchell,  for  appellees. 

BOOKHOUT,  J.  This  is  a  suit  for  damages 
to  a  car  load  of  mules  shipped  from  Sulphur 
Springs,  Tex.,  on  January  22,  1907,  to  Waco, 
Tex.,  claimed  to  have  resulted  from  delay 
in  transportation.  A  trial  resulted  In  a  ver- 
dict and  judgment  for  plaintiff  in  the  sum  of 
$1,000,  to  reverse  which  defendant  perfected 
an  appeal  to  this  court 

The  contract  of  shipment  contained  a 
provision  as  follows:  "The  shipper  further 
expressly  agrees  that  as  a  condition  prece- 
dent to  his  right  to  recover  any  damages  for 
any  loss  or  injury  to  said  live  stock  resulting 
from  the  carrier's  negligence,  as  aforesaid, 
including  delays,  he  will  give  notice  in  writ- 
ing to  the  conductor  In  charge  of  the  train, 
or  the  nearest  station  or  freight  agent  of  the 
carrier  on  whose  line  the  injuries  occur,  be- 
fore said  cars  leave  the  carrier's  line,  or  be- 
fore the  live  stock  are  mingled  with  other 
live  stock  or  removed  from  pens  at  destina- 
tion. In  his  notice  he  shall  state  place  and 
nature  of  the  Injuries,  to  the  end  that  they 
may  be  fully  and  fairly  Investigated,  and 
said  shipper  shall,  within  90  days  after  the 
happening  of  the  injuries  complained  of,  file 
with  some  freight  or  station  agent  of  the 
carrier  on  whose  line  the  injuries  occurred 
his  claim  therefor,  giving  the  amount  Ship- 
pers' failure  to  comply  with  the  require- 
ments of  this  section  shall  absolutely  defeat 
and  bar  any  cause  of  action  for  any  Injuries 
resulting  to  said  live  stock  aforesaid."  The 
appellant  plead  this  provision  of  the  con- 
tract, and  that  plaintiff  did  not  give  notice 
in  writing  to  the  conductor  in  charge  of  the 
train  or  the  nearest  station  agent  or  freight 
agent  of  the  defendant  on  the  line  where  the 
Injuries  occurred  and  before  the  cars  should 
leave  defendant's  line,  or  before  the  live 
stock  should  be  mingled  with  other  live 
stock  or  removed  from  the  pens  at  destina- 
tion, of  the  damage  and  injuries  complained 
of,  stating  the  place  and  nature  of  the  In- 
juries, and  that  the  giving  of  such  notice  was 
a  condition  precedent  to  his  right  to  recover 
damages.  The  plaintiff  replied,  among  other 
things,  that  this  clause  of  the  contract  was 
waived  by  defendant  setting  up  the  facts 
which  constituted  said  waiver.  The  plaintiff 
further  replied  that  he  complied  substantial- 
ly with  said  contract  by  filing  with  the  agent 
of  the  defendant  at  Waco,  the  point  of  des- 
tination, bis  claim  growing  out  of  the  Injury* 
to  the  stock  during  the  shipment  before  the 
stock  were  removed  from  the  pens;  and  also 
that  all  of  the  injuries  were  not  known  to 
plaintiff  until  for  a  period  of  8  or  12  months. 


•For  other  ewes  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  U07  to  data,  *  Reporter  Indexes 
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and  that  suit  was  Instituted  within  90  days 
from  the  date  when  the  injuries  had  ac- 
crued, which,  within  Itself,  is  equal  to  filing 
with  the  defendant  Its  claim  for  injuries 
growing  out  of  the  shipment.  Appellee  tes- 
tified: "I  had  been  to  defendant's  depot  (at 
Waco)  several  times  to  inquire  if  the  mules 
had  come,  and,  when  I  went  In,  the  agent 
knew  me,  and  said:  Tour  mules  have  come.' 
I  told  him  that  I  had  been  up  to  tbe  pen 
and  had  saw  them,  and  he  threw  out  a  paper 
for  me  to  sign  up.  that  the  mules  were  in 
good  condition.  I  told  blm  I  would  not  sign 
up  that  at  all.  He  just  threw  the  paper 
back,  and  said.  If  I  didn't,  I  couldn't  take 
tbe  stock  out  I  told  blm  that  I  didn't  want 
them  in  that  condition  at  all.  I  turned 
around  and  started  out,  and  be  called  me 
just  as  I  was  starting  down  the  stairs,  and 
said:  'I  will  send  a  man  up  there  to  see 
what  you  are  kicking  about.'  A  gentleman 
whom  he  sent  went  with  me  to  look  at  tbe 
males,  and,  when  we  got  there,  he  looked 
over  the  mules  and  said  they  looked  hard, 
and  that  they  were  gaunt  and  hollow  and 
looked  bad.  I  don't  know  what  he  told  the 
agent,  but  the  agent  asked  if  I  wanted  them, 
and  I  told  him  no,  not  in  that  condition,  or 
without  the  statement  or  agreement  that  I 
was  damaged.  He  said  he  could  not  give 
that.  I  told  blm  I  would  not  take  tbe  mules, 
and  started  out  again,  and  he  called  me  back 
and  said:  *You  take  the  mules  and  sell  them, 
and  I  will  take  the  matter  up  with  tbe  com- 
pany.' He  said:  'You  take  the  mules  and 
sell  them,  and  do  the  best  you  can  with 
them,  and  I  will  take  the  matter  up  with  the 
company.'  I  gave  blm  my  address  as  living 
at  Cleburne,  Tex.,  and  took  the  mules  out 
and  sold  them  finally."  He  further  testified 
that:  "If  they  [meaning  the  mules]  had  not 
been  over  18  or  20  hours,  a  reasonable  length 
of  time,  going  from  Sulphur  Springs  to  Wa- 
co, when  they  got  a  drink  of  water,  and  was 
fed  over  night,  they  would  have  been  In  con- 
dition to.  have  sold  them,  and  we  would  have 
been  ready  to  have  placed  them  on  tbe  mar- 
ket. On  Friday  morning  when  I  found  the 
mules  in  the  stock  pens  at  Waco  they  were 
gaunt  and  hollow,  and  the  talis  were  chewed 
off  some  of  them.  The  bust  of  the  tall  was 
chewed  off,  and  they  were  a  hard  looking 
bunch  of  mules.  They  looked  like  they  bad 
been  without  feed  90  days  Instead  of  4.  And 
one  of  the  mules  was  crippled;  hurt  in  the 
car  some  way.  hurt  in  the  shoulder,  stralued 
or  kicked.  After  I  got  to  Waco,  I  made 
some  Investigation  of  the  mule  market 
There  was  a  shipment  of  mules  came  into 
Waco  Friday  evening,  I  believe,  late  in  tbe 
evening,  from  Ft  Worth.  For  two  or  three 
days  up -to  that  time  there  had  been  no 
stock  on  tbe  market  The-  price  was  really 
better  than  we  expected  little  better  than 
the  parties  bad  told  us.  If  our  mules  had 
been  In  the  condition  they  would  have  been 
la  if  they  bad  been  delivered  down  there  on 
the  23d.  I  think  we  could  have  sold  them 


easily  for  $150  around.  Some  of  them  we 
could  have  sold  for  more  money  than  that 
and  some  would  have  sold  for  hardly  that 
much.  To  have  taken  the  mules  off  the  car 
when  they  did  get  there  on  the  26th,  and  to 
have  placed  them  on  the  market  I  don't  be- 
lieve they  would  have  brought  over  $75 
around,  If  they  would  have  brought  that 
Well,  there  was  no  market  for  a  mule  like 
that  in  that  condition."  Again,  on  cross-ex- 
amination, be  stated:  "After  we  got  through 
with  this  matter  (meaning  tbe  selling  of  the 
mules),  neither  of  us  sent  a  written  claim 
down  to  the  agent  at  Waco  because  he  al- 
ready had  a  statement  He  had  a  memoran- 
dum of  what  he  found  in  connection  with 
tbe  condition  of  the  animals  while  they  were 
In  the  pen,  and  took  it  up  with  the  company, 
I  suppose." 

The  court  in  his  charge  instructed  the 
Jury  that,  if  "when  said  mules  were  deliver- 
ed in  the  stock  pens  of  defendant  at  Waco, 
plaintiffs  did  not  give  to  the  defendant  any 
notice  of,  or  file  with  any  station  agent  of 
the  defendant  any  claim  for,  their  damages, 
giving  the  amount  thereof,  as  provided  for 
in  said  contract  before  said  animals  were 
mingled  with  other  animals,  or  removed 
from  the  pens  of  the  defendant  at  their  des- 
tination at  Waco,  then  you  will  find  for  tbe 
defendant  unless  you  find  for  tbe  plain- 
tiffs on  the  further  instructions  hereinafter 
given  you  on  this  Issue.  But  if  you  find 
from  the  evidence  that  after  said  stock  had 
been  placed  In  the  pens  of  the  defendant  at 
Waco,  that  an  authorized  agent  and  servant 
of  the  defendant  went  with  one  of  the 
plaintiffs  to  the  stock  pens  and  inspected  the 
stock  and  saw  their  condition,  and  there' 
learned  of  plaintiffs'  claim,  and  if  you  find 
that  said  agent  took  a  memorandum  in  writ- 
ing of  plaintiffs'  claim  and  loss,  and  author- 
ized plaintiffs  to  remove  said  stock  from  the 
pens,  then  you  are  charged  that  you  will 
find  for  the  plaintiffs  on  this  Issue."  This 
charge  correctly  announced  the  law  as  ap- 
plicable to  the  facts.  If  tbe  defendant 
knowing  that  plaintiffs  were  claiming  the 
mules  were  damaged  In  transportation, 
caused  its  agent  to  Inspect  them  and  learn 
their  condition,  and  take  a  memoranda  of 
plaintiffs'  claim  and  loss  before  the  mules 
were  removed  from  the  pens,  and  thereafter 
agreed  that  the  owner  could  remove  them, 
this  would  constitute  a  waiver  to  give  the 
written  notice  of  damage  as  stipulated  In  the 
contract  of  shipment  Railway  v.  Hendricks 
(Tex.  Civ.  App.)  108  S.  W.  748.  The  person 
acting  as  agent  for  defendant  was  in  charge 
of  its  office  at  Waco,  and  tbe  company  had 
Intrusted  Its  business  to  him  at  that  point 
and  who,  so  far  as  the  question  of  Injury  to 
the  mules  was  concerned,  stood  in  the  place 
of  the  company.  He  was  as  a  matter  of  law 
authorized  to  represent  the  company  In  this 
respect 

Error  Is  assigned  to  the  paragraph  of  tbe 
court's  charge  reading  as  follows:  "Now, 
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If  you  And  and  believe  from  the  evidence 
that  on  said  date  the  plaintiffs  and  the  de- 
fendant entered  Into  a  contract,  and  If  you 
find  that  the  defendant  contracted  and 
agreed  and  undertook.  In  consideration  of 
the  payment  of  freight  charges  which  were 
then  and  there  paid,  to  transport  said  mules 
to  Waco  within  a  reasonable  length  of  time, 
and  If  you  further  find  from  the  evidence 
that  said  stock  were  not  transported  and  de- 
livered by  the  defendant  to  Waco  until  Fri- 
day morning,  January  25th,  and  if  you  fur- 
ther find  that  there  was  a  delay  In  the  ship- 
ment of  said  stock  or  mules,  and  if  you  fur- 
ther find  that  said  delay,  if  any,  was  un- 
reasonable, and  If  you  further  find  that  In 
consequence  of  said  delay,  If  there  was  any 
delay,  said  mules  were  deprived  of  and  de- 
nied water,  and  If  you  further  find  that, 
when  said  animals  arrived  at  Waco,  they 
were  In  an  unsalable  condition,  and  if  you 
further  find  that  they  were  gaunt,  lean, 
lank,  and  In  a  weakened  condition,  and  if 
you  further  find  that  they  presented  a  bad 
appearance,  and  If  you  find  that,  when  they 
arrived  at  Waco,  there  was  no  sale  for  such 
stock  In  the  condition  they  were  in,  and  it 
you  further  find  that  the  plaintiffs  were 
unable  to  sell  or  dispose  of  their  said  stock 
on  said  market,  and  If  you  further  find  that 
the  plaintiffs  were  thereby  injured  as  claim- 
ed in  the  petition,  and  if  you  further  find 
that  the  defendant  in  failing  to  deliver  said 
stock  to  Waco,  If  there  was  any  such  fail- 
ure, in  a  reasonable  length  of  time,  was 
guilty  of  negligence,  as  that  term  is  defined, 
in  the  first  paragraph  of  this  charge,  and 
that  such  negligence,  if  any,  was  the  direct 
cause  of  plaintiffs'  injuries,  If  any,  then  you 
wUI  find  for  the  plaintiffs." 

It  is  contended  the  court  erred  In  submit- 
ting the  issue  as  to  whether  the  mules  were 
denied  water  while  In  transit  for  the  reason 
that  there  Is  no  evidence  to  Justify  Its  sub- 
mission. The  plaintiff  testified  that  he  left 
Sulphur  Springs  about  4  o'clock  on  the  after- 
noon of  the  22d,  and  the  mules  were  unload- 
ed at  Greenville  and  fed  on  the  23d,  about 
1  o'clock.  He  says:  "About  between  11  and 
1  o'clock  on  the  23d,  I  didn't  know  when 
they  were  going  to  get  out  They  were 
crowded  up  in  the  car  in  the  west  yards, 
and  I  went  up  and  told  the  agent  that  I 
wanted  them  unloaded  In  the  pen.  They 
pulled  them  to  the  north  pen  about  1  o'clock, 
I  think  it  was,  and  the  mules  were  unloaded. 
I  then  came  back  down,  and  told  the  agent 
I  was  ready  to  go  when  I  unloaded  them. 
When  they  were  unloaded,  I  turned  them 
in  the  stock  pens,  and  they  would  not  drink 
at  all.  Were  big  rocks  and  things  in  the 
water  trough.  I  don't  know  what  it  was, 
but  they  would  not  drink  water,  and  I 
come  and  told  the  agent  I  was  ready  to  go." 
The  testimony  shows  that  they  stayed  at 
Greenville  until  the  morning  of  the  24th. 
and  arrl»<d  at  Waco  on  the  morning  of  the 
25th.  Plaintiff  did  not  accompany  the  stock 


from  Greenville  to  Waco.  Construing  the 
charge  In  the  light  of  the  pleading  and  evi- 
dence, there  was  no  error  in  submitting  this 
Issue  to  the  Jury. 

Again,  It  is  contended  that  said  paragraph 
of  the  court's  charge  was  error  because  It 
authorized  a  recovery  by  plaintiffs  if  plain- 
tiff was  unable  to  dispose  of  the  mules  at 
Waco  without  regard  to  whether  such  In- 
ability to  dispose  of  the  mules  was  in  any 
way  due  to  any  act  or  omission  of  the  de- 
fendant. This  contention  is  not  sustained. 
The  uncontroverted  evidence  shows  that  the 
mules  were  in  no  condition  to  be  sold  when 
they  arrived  at  Waco,  and  that,  before  the 
mules  had  recuperated,  the  market  at  Waco 
had  greatly  declined.  The  plaintiff,  after 
disposing  of  some  of  the  mules  at  Waco, 
was  compelled  to  take  the  remainder  to 
other  points  in  order  to  dispose  of  them. 

The  eighth  assignment  of  error  assails  as 
error  the  paragraph  of  the  court's  charge 
as  follows:  "If  you  find  for  the  plaintiffs, 
the  measure  of  their  damages  will  be  the 
difference  between  the  cash  market  value  of 
said  animals  at  the  time  they  should  have 
arrived  at  Waco,  if  the  same  had  been  ship- 
ped in  a  reasonable  length  of  time,  and  the 
cash  market  value  of  said  animals  at  the 
time  they  were  delivered  at  Waco  in  the 
condition  they  were  In  and  the  condition  the 
market  was  in  and  the  time  said  mules  were 
delivered."  It  is  Insisted  that  this  charge 
is  upon  the  weight  of  the  evidence,  In  that 
It  assumes,  and  by  implication  states,  that 
plaintiffs'  mules  were  in  bad  condition  at 
the  time  they  reached  Waco,  and  assumes, 
and  by  implication  states,  that  plaintiffs  suf- 
fered injury  by  reason  of  a  change  in  the- 
market  for  mules  at  Waco.  The  charge 
does  not  assume  that  the  mules  were  in  bad 
condition  when  they  reached  Waco,  nor  does 
it  assume  that  plaintiffs  suffered  Injury  by 
reason  of  a  change  in  the  market  This 
paragraph  announces  a  correct  proposition  of 
law,  and,  when  the  charge  is  construed  as 
a  whole,  it  is  not  subject  to  the  criticism 
made  by  appellant 

We  have  held  that  the  trial  court  did  not 
err  in  submitting  to  the  Jury  the  Issue  as  to 
whether  appellant  waived  the  giving  of  no- 
tice in  writing  of  the  damage  and  injuries  to 
the  mules  before  the  live  stock  were  mingled 
with  other  live  stock.  Assignments  9, 10,  11, 
and  12,  which  complain  of  the  paragraph  of 
the  court's  charge  submitting  this  Issue  and 
of  the  refusal  of  certain  requested  charges 
by  appellant  are  overruled. 

On  Monday,  the  1st  day  of  June,  1806,  be- 
ing the  first  day  of  the  third  week  of  the 
May  term  of  the  district  court  of  Hunt  coun- 
ty, Sixty-Second  Judicial  district  there  ap- 
peared for  the  week  11  of  the  regular  jurors 
selected  by  the  Jury  commissioners  for  said 
week,  which  said  Jurors  were  duly  sworn 
.and  Impaneled.  Thereupon  the  above  cause 
being  called  for  trial,  and  there  being  11 
Jurors  In  the  jury  panel,  the  court  ordered 
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the  sheriff  to  summon  13  other  jurors  as 
talesmen  to  make  the  required  number  of 
24  jurors  and  to  complete  such  panel  of  24 
jurors  for  the  week,  and  all  of  said  13  ju- 
rors so  summoned,  upon  being  duly  sworn, 
duly  qualified  as  jurors,  and  were  together 
with  the  11  men  first  above  named  duly  Im- 
paneled as  the  jury  of  24  men  for  the  week. 
Thereupon,  there  being  an  announcement  of 
ready  for  trial  by  the  parties  to  this  suit, 
one  of  the  jurors,  vie.,  P.  P.  O'Neal,  was  ex- 
cused by  the  court  from  service  on  account 
of  the  fact  that  be  had  heard  the  facts  of 
the  case  discussed  by  one  of  the  plaintiffs, 
and  had  formed  an  opinion  therein  which 
he  stated  might  Influence  his  action  in  ar- 
riving at  a  verdict,  thus  leaving  23  men  in 
the  jury  panel.  There  being  23  men  in  the 
regular  panel  of  jurors,  the  counsel  for  the 
plaintiffs  and  for  the  defendant  were,  re- 
spectively, furnished  by  the  clerk  with  the 
list  of  names  of  said  23  jurors  for  the  pur- 
pose of  questioning  them  in  this  cause  and 
of  making  their  challenges.  The  defend- 
ant by  its  counsel  in  open  court  and  in  the 
presence  and  bearing  of  the  said  jurors  chal- 
lenged the  juror  R.  B.  Gee  for  cause,  In  that 
the  said  juror  was  disqualified  for  service 
as  a  juror  In  the  case  and  as  a  juror  for  the 
week,  because  he  bad  served  as  a  juror  In 
the  district  court  of  Hunt  county  for  more 
than  six  days  during  the  preceding  six 
months  next  before  the  1st  day  of  June, 
1908;  and.  in  support  of  said  challenge  for 
cause,  it  was  shown  In  evidence  that  the 
said  R.  B.  Gee  had  served  as  a  juror  in  the 
district  court  of  the  Sixty-Second  judicial 
district  in  Hunt  county  for  five  consecutive 
days  during  the  third  week  of  the  February 
term,  1908,  of  said  court;  it  being  the  term 
of  said  court  beginning  on  the  first  Monday 
In  February,  1908,  and  continuing  six  weeks, 
and  that  said  Gee  had  also  served  as  a  juror 
In  the  district  court  of  the  Eighth  judicial 
district  In  said  county  at  the  March  term 
thereof,  which  term  began  on  the  second 
Monday  and  9th  day  of  March,  1908,  and 
continuing  for  nine  weeks,  for  three  days, 
to  wit,  for  three  consecutive  days  during  the 
third  week  of  said  last-named  district  court, 
making  eight  days  in  all  served  by  the  said 
juror  In  the  district  court  of  Hunt  county 
since  the  first  Monday  in  February,  1908, 
op  to  and  preceding  the  last  day  of  May, 
1908.  The  court,  after  hearing  the  evidence, 
•verrnled  said  challenge,  whereupon  the  par- 
Jes  proceeded  to  make  their  peremptory 
challenges,  the  defendant  peremptorily  chal- 
lenging six  of  said  jurors,  one  of  whom  was 
the  Juror  Gee,  and  the  plaintiffs  made  five 
challenges,  one  of  whom  was  the  juror  Gee. 
Thereupon,  after  the  parties  respectively  bad 
made  their  peremptory  challenges  upon  the 
lists  or  slips  as  aforesaid,  the  lists  or  slips 
so  furnished  them  were  returned  to  the 
clerk,  and  the  Jury  selected  therefrom  to  try 
the  cause  In  accordance  with  such  peremp- 
tory challenges  so  made  by  the  parties  was 


as  follows:  G.  W.  Allen,  B.  S.  Adair,  J.  G. 
Renshaw,  D.  O.  Abies,  A.  A.  Majors,  Jack 
Barling,  H.  A.  Duddlng,  J.  M.  Renfroe,  M. 
A.  Kidd,  A.  M.  Clair,  S.  E.  Forehand,  and 
Lee  Anderson;  they  being  the  first  12  names 
not  erased  or  peremptorily  challenged  upon 
either  of  said  lists  or  slips.  Before  the  said 
lists  or  slips  were  returned  to  the  clerk,  and 
before  the  Jurors  so  selected  to  try  the  cause 
were  announced  by  the  clerk,  the  defendant 
by  its  counsel  showed  to  and  advised  the 
court  that  It  had  exhausted  Its  six  peremp- 
tory challenges,  using  one  of  them  upon  the 
juror  R.  B.  Gee,  and  that  it  desired  also  to 
challenge  peremptorily  the  jurors  A.  M.  Clair 
and  S.  E.  Forehand,  and  particularly  the  ju- 
ror A.  M.  Clair,  that  said  last  two  named  ju 
rors  were  objectionable  to  It,  but  that  it  bad 
no  legal  reason  to  challenge  either  of  them 
for  cause,  but  would  challenge  both  of  then, 
peremptorily,  if  It  could  do  so,  and  particu- 
larly would  it  challenge  the  said  juror  A. 
M.  Clair  as  being  objectionable  and  obnox- 
ious to  it  as  a  juror  in  the  cause. 

The  question  presented  is:  Did  the  court 
err  in  overruling  the  defendant's  challenge 
to  the  Juror  R.  B.  Gee?  In  other  words,  is 
a  juror  who  has  served  three  days  in  one 
district  court  of  the  county  and  five  days  (n 
another  during  the  preceding  six  months  dis- 
qualified to  serve  as  a  juror?  The  statute 
provides  that  all  male  persons  over  21  years 
of  age  are  competent  jurors  unless  disquali- 
fied under  some  one  of  the  provisions  of  the 
chapter.  Among  the  provisions  of  the  chap- 
ter disqualifying  a  juror  is  the  following: 
"He  must  not  have  served  as  a  Juror  for 
six  days  during  the  preceding  six  months 
in  the  district  court"  In  our  opinion  the 
use  of  the  language,  "the  preceding  six 
months  In  the  district  court"  had  reference 
to  the  district  court  In  which  the  challenge 
was  being  made.  Tp  make  it  applicable  to 
all  the  district  courts  of  the  county  when 
there  was  more  than  one,  we  would  be  com- 
pelled to  hold  that  the  language  of  the  stat- 
ute Included  the  several  district  courts.  That 
it  meant  the  Juror  must  not  have  served  as 
a  Juror  for  more  than  six  days  during  the 
preceding  six  months  either  in  one  or  all  of 
the  district  courts  of  the  county.  At  the 
time  of  the  passage  of  the  statute,  August 
18,  1876  (Gammers  Laws  of  Texas,  p.  914), 
there  was  no  county  containing  more  than 
one  district  court  except  Galveston  and  Har- 
ris counties,  each  of  which  contained,  in 
addition  to  a  district  court,  a  criminal  dis- 
trict court  The  Legislature  In  adopting  the 
statute  had  reference  to  the  conditions  then 
existing,  and  Intended  that,  to  disqualify  a 
juror,  be  must  have  served  full  six  days  dur- 
ing the  preceding  six  months  In  the  district 
court  for  that  county.  The  statute  means 
that  tbe  juror  must  have  served  at  least  six 
days  during  the  preceding  six  months  In  the 
same  district  court  The  question  was  be- 
fore this  court  In  the  case  of  Missouri.  Kan- 
sas A  Texas  Railway  Company  of  Texas  v. 
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Steele,  110  S.  W.  172,  but  It  did  not  then 
become  necessary  for  as  to  decide  it  In 
none  o*  the  cases  cited  is  the  question  de- 
cided, and  it  Is  before  us  as  one  of  first  im- 
pression. We  conclude  that  the  trial  court 
did  not  err  in  overruling  defendant's  chal- 
lenge to  the  juror. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 


J.  Q.  MURPHY  ft  CO.  v.  DUNMAN. 
(Court  of  Civil  Appeals  of  Texas.  May  5,  1909. 
Rehearing  Denied  June  9,  1909.) 

1.  Appeal  and  Ebbob  (f  660*)— Record— 
Statement  of  Facts— Statutory  Require- 
ments. 

A  statement  of  facts  which  presents  a  part 
of  the  testimony  in  narrative  form,  but  contains 
about  30  pages  of  material  testimony  in  the 
form,  of  questions  and  -answers,  violates  the 
statute  requiring  the  statement  of  facts  to  be 
prepared  in  narrative  form,  and  not  so  as  to 
embrace  questions  and  answers,  and  will  be 
stricken  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2490;  Dec  Dig.  I  660.*] 

2.  Appeal  and  Erbob  (|  1133*)— Questions 
Reviewable— Statement  of  Facts— Af- 
firmance. 

Where  the  assignments  of  error  cannot  be 
considered  in  the  absence  of  a  statement  of 
facts,  the  court  on  striking  out  the  statement  of 
facts,  because  not  complying  with  the  statute, 
must  affirm  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1133.*] 

Error  from  District  Court,  McLennan  Coun- 
ty; Marshall  Surratt,  Judge. 

Action  between  J.  O.  Murphy  ft  Go.  and 
R.  L.  Dunman.  From  a  judgment  for  the 
latter,  the  former  bring  error.  Affirmed. 

W.  S.  Banks,  for  plaintiffs  In  error.  Snod- 
grass  &  Dlbrell,  for  defendant  in  error. 

FISHER,  a  J.  At  a  former  day  of  this 
term  of  court,  upon  motion  of  defendant  in 
error,  we  struck  from  the  record  the  state- 
ment of  facts.  The  plaintiffs  in  error  filed  a 
motion  for  rehearing  complaining  of  our  ac- 
tion, which  was,  after  due  consideration, 
overruled.  The  motion  to  strike  out  was 
based  upon  the  fact  that  the  statement  of 
facts  was  not  altogether  In  narrative  form, 
but  did  in  material  parts  state  the  evidence 
by  questions  propounded  to  the  witnesses 
and  their  answers  thereto.  All  of  the  plain- 
tiffs In  error's  assignments  of  errors,  as  we 
construe  them,  relate  to  the  facts  and  could 
not  be  considered  and  disposed  of  without 
reference  to  the  statement  of  facts.  There- 
fore the  only  question  that  we  feel  called 
upon  to  consider  is  whether  our  action  in 
striking  from  the  record  the  statement  of 
facts  was  proper. 

The  statute  under  which  the  statement  of 
facta  in  this  case  was  prepared  was  consider- 
ed and  construed  by  this  court  In  Oppermann 


t.  Petri,  107  S.  W.  1142,  where  we  held  that 
the  statute  Intended  and  required  the  state- 
ment of  facts  to  be  prepared  In  narrative 
form,  and  not  so  as  to  embrace  the  questions 
propounded  to  the  witnesses  and  the  an- 
swers given  thereto.  Much  of  the  statement 
of  facta  In  this  case  is  In  narrative  form,  but 
there  are  a  number  of  pages  that  contain  the 
questions  propounded  to  the  witnesses  and 
the  answers  given  in  response,  and  all  this 
testimony  is  in  our  opinion  material  and 
could  not  be  excluded  from  the  record  with- 
out doing  an  Injustice  to  the  defendant  in  er- 
ror. There  is  testimony  of  this  character  con- 
tained in  about  30  pages  of  the  statement  of 
facts,  and  It  is  apparent  from  reading  the 
evidence  so  stated  that  it  is  material,  and  tbe 
violation  of  the  rule  in  stating  it  In  that  form 
should  not  be  excused  on  the  ground  that  the 
testimony  was  immaterial  or  that  tbe  breach 
of  the  rule  was  slight  and  unimportant 

Therefore  the  assignments  of  error  being 
of  the  nature  stated,  and  holding  as  we  do 
that  the  statement  of  facts  was  properly 
stricken  out,  there  is  nothing  left  for  us  to 
consider.  Such  being  the  case,  the  judgment 
Is  affirmed. 
Affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS 
v.  DALTON. 
(Court  of  Civil  Appeals  of  Texas.   May  15, 
1909.   Rehearing  Denied  June  5,  1909.) 

1.  Carriers  (§  321*Jh— Injuries  to  Passenger 
— Instructions — Pleadino. 

Under  a  petition  for  injuries  to  a  passen- 
ger, alleging  that  said  train,  through  tbe  negli- 
gence of  the  defendant  and  its  agents,  servants, 
and  employes,  who  operate  and  control  the 
movement  of  its  trains,  engine,  and  cars,  collid- 
ed with  an  engine  or  tender,  or  with  the  tender 
of  an  engine,  or  with  a  train  of  cars,  whereby 
he  was  injured,  etc,  an  instruction  that  the  ju- 
ry should  find  for  plaintiff  if  the  collision  was 
caused  by  the  failure  of  defendant  to  exercise 
that  high  degree  of  foresight  as  to  possible  dan- 
gers to  its  passengers  and  that  high  degree  of 
prudence  in  guarding  against  them  as  would  be 
used  by  very  cautious,  prudent,  and  competent 
persons  under  similar  circumstances,  and  that 
such  failure  was  tbe  proximate  cause  of  plain- 
tiff's injuries,  is  not  erroneous,  in  that  the  com- 
plaint alleges  negligence  of  the  employes  of  the 
passenger  trains  alone. 

[Ed.  Note.— For  other  cases,  see  Carrier*, 
Cent.  Dig.  |  1327;  Dec  Dig.  f  821.*] 

2.  Carriers  (|  321*)— Injuries  to  Passen- 
gers—Instructions— Medical  Sebvices. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  evidence  tends  to  show  the  amount 
of  ail  medical  bills  which  plaintiff  was  requ'r- 
ed  to  pay,  and  that  the  same  were  reasonable, 
an  instruction  that  plaintiff  could  recover  all 
reasonable  and  necessary  physicians'  bills  is  not 
erroneous,  in  the  absence  of  a  request  to  limit 
the  consideration  to  medical  services  for  which 
a  specific  charge  was  made,  though  the  evidence 
also  showed  that  he  was  treated  by  other  phy- 
sicians, but  did  not  show  that  they  made  any 
charge  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die  f  1326;  Dec  Dig.  |  321.*] 
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3.  Evidence  (|  558*)— Expert  Witnesses— 
Cross-examination. 

In  an  action  for  injuries  to  a  passenger,  in 
which  plaintiff  claimed  that,  by  a  blow  in  the 
region  of  the  lungs,  he  contracted  tuberculosis, 
it  is  proper,  on  cross-examination  of  defendant's 
expert  witness,  to  ask  whether  tuberculosis  ever 
resulted  from  a  lick  or  traumatism  in  the  region 
of  the  lungs— in  the  side  of  the  back,  in  the  re- 
gion of  the  lungs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2379;  Dec.  Dig.  f  558.*] 

4.  Evidence  (§  558*)— Expert  Witnesses— 
Cross-examination. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, an  expert  witness  testified  on  direct  ex- 
amination that  plaintiff  had  no  objective  symp- 
toms of  neurasthenia,  that  they  were  all  sub- 
jective, and  that  he  took  the  plaintiff's  word  for 
their  presence,  it  is  proper  on  cross-examination 
to  bring  out  the  fact  that  neurasthenia  could 
exist  without  any  objective  symptoms  being 
present. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2379;  Dec.  Dig.  |  558.*] 

5.  Evidence  (|  537*)— Expert  Testimony— 
Bodily  Condition. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, defendant's  expert  witness  testified  that 
there  was  an  injury  of  some  kind  on  plaintiffs 
chest  on  the  left  side  with  a  discoloration  of 
the  akin  on  the  injured  space,  plaintiff's  ex- 
pert witness,  who  saw  plaintiff  after  he  was 
hart,  might  testify  that  plaintiff  was  bandaged 
around  the  chest,  and  that  he  would  conclude 
from  the  bandage,  though  he  did  not  remove 
the  same,  that  plaintiff  had  an  injury  to  his 
aide  or  ribs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2345;  Dec.  Dig.  t  537.*] 

«.  Evidence  (|  127*)— Res  Gestjb— Expres- 
sions of  Injury  ob  Suffering. 

In  an  action  for  injuries  to  a  passenger, 
testimony  of  plaintiff's  physician,  who  was 
treating  him  for  his  Injuries,  that  plaintiff  com- 
plained of  nervous  spells  and  some  headaches, 
and  also  complained  of  impaired  memory,  and 
did  not  complain  of  headaches  a  great  deal, 
though  plaintiff  said  his  headaches  had  previ- 
ously been  more  severe,  is  not  inadmissible  as 
self-serving  declarations  or  as  not  part  of  the 
res  gestae,  but  were  admissible  in  explanation 
of  plaintiff's  symptoms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  it  378-881;  Dec.  Dig.  I  127.*] 

7.  Triai  (I  62*)— Reception  of  Evidence— 
Rebuttal. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, an  arrangement  was  made  by  which 
defendant's  physicians  were  to  examine  plain- 
tiff on  a  certain  morning  and  the  plaintiff  did 
not  appear  as  per  arrangement,  which  fact  was 
shown  on  the  trial,  it  is  proper  in  rebuttal  to 
allow  a  physician  who  called  to  treat  plain- 
tiff on  that  morning  to  testify  that  plaintiff 
would  have  been  unable  to  go  to  the  place  of 
examination  safely;  the  evidence  being  admit- 
ted for  that  purpose  only. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  146;  Dec  Dig.  I  62.*] 

8.  Damages  (f  132*)— (Excessive  Damages— 
Personal  Injuries— Evidence. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  evidence  shows  that  plaintiff  was  a 
student  who  had  recently  taken  his  degree,  was 
earning  $100  a  month,  was  a  young  man  of 
good  ordinary  ability,  great  energy  and  purpose, 
strong  character,  high  ambition,  with  a  very 
bright  future,  and  his  injuries  .consisted  of  a 
contusion  of  the  brain  ana  spinal  cord  and  In- 
jury to  the  head,  producing  contusion  and  ex- 


travasation, that  his  mind  was  injured,  that  from 
the  injury  to  the  spinal  column  he  had  a  par- 
tial paralysis  of  the  lower  limbs,  that  said  para- 
lysis was  progressive,  that  he  had  an  injury 
to  his  chest  and  side  to  the  extent  of  injuring 
his  lungs,  that  his  entire  nervous  system  was 
shocked  to  such  an  extent  that  he  suffered  from 
neurasthenia,  that  his  kidneys  were,  injured 
and  his  mind  impaired,  that  when  he  was  un- 
der treatment  he  improved,  walked  without  a 
crutch,  played  croquet,  and  had  a  life  expect- 
ancy of  37  years,  a  verdict  of  $34,000  was  ex- 
cessive, and  should  be  reduced  to  $27,500. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  I  374;  Dec.  Dig.  {  132.*] 

Appeal  from  District  Court,  Hunt  County ; 
T.  D.  Montrose,  Judge. 

Action  by  S.  I*  Dalton  against  the  Mis- 
souri, Kansas  A  Texas  Railway  Company  of 
Texas  for  personal  Injuries.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed, on  condition  of  remittitur. 

Coke,  Miller  &  Coke  and  Templeton,  Crad- 
dock,  Crosby  &  Dlnsmore,  for  appellant.  Wm. 
Plerson  and  T.  D.  Starnes,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  brought  by 
the  appellee  against  the  appellant  to  recover 
damages  for  personal  Injuries  alleged  to 
have  been  sustained  by  the  appellee  on  the 
27th  day  of  October,  1907,  as  a  passenger 
on  one  of  appellant's  trains.  After  alleging 
that  appellee  was  a  passenger  from  Green- 
ville, In  Hunt  county,  to  Dallas,  It  was  al- 
leged: That  at  a  point  In  Dallas  county  said 
train,  through  the  carelessness  and  negli- 
gence of  the  defendant  and  its  agents,  serv- 
ants, and  employes,  who  operate  and  control 
the  movement  of  Its  trains,  engine,  and  cars, 
with  terrific  force  ran  Into  and  collided 
with  an  engine  or  tender,  or  with  the  tender 
of  an  engine,  or  with  a  train  of  cars,  with 
such  force  and  violence  as  to  cause  the  pas- 
senger coach  of  the  train  on  which  plaintiff 
was  being  transported  to  be  jammed  togeth- 
er, broken,  and  shattered,  and  especially  was 
the  car  or  coach  in  which  plaintiff  was  riding 
struck  with  such  force  and  violence  as  to 
break  and  shatter  and  wreck  said  car. 
"That  the  plaintiff  was  caught  in  said  wreck 
or  collision  and  was  severely  shocked,  wound- 
ed, and  bruised.  That  his  left  foot  was 
crushed  and  mangled.  That  the  tendons, 
ligaments,  and  muscles  of  said  foot  were  In- 
jured and  torn,  and  the  bones  broken.  That, 
as  a,  result  of  the  Injury  to  plaintiff's  foot, 
he  Is  now,  and  will  likely  be,  a  cripple.  That 
said  foot,  tendons,  ligaments,  muscles,  and 
bones  were  painfully  and  permanently  in- 
jured." It  1b  further  alleged  that:  "His 
side  was  mashed,  crushed,  bruised,  and  sev- 
eral of  his  ribs  were  fractured  or  broken. 
He  was  injured  in  and  about  the  chest  and 
lungs.  That  he  received  a  terrific  blow  In 
and  about  the  region  of  his  lungs.  That 
as  a  result  of  said  trauma  or  injury  the 
plaintiff  now  Is  suffering  with  tuberculosis, 
or  consumption.    That  plaintiff  was  Injured 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
120  S.W.-16 
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Internally,  and  that  by  reason  of  said  Injury 
all  of  bis  vital  organs  nave  been  Impaired 
and  permanently  injured.  That  he  received 
a  terrific  blow  on  the  back  of  his  head  laying 
open  the  scalp  to  the  bone.  That  as  a  re- 
sult of  the  lick  or  wound  on  the  head  plain- 
tiff's brain  has  been  greatly  and  permanently 
Injured.  That  his  memory  has  been  greatly 
Impaired,  and  his  mind  grievously  affected. 
That  as  a  result  of  said  Injury  so  received 
the  plaintiff  is  unable  to  think  consecutively 
or  to  reason  or  study,  and  that  the  faculties 
of  the  mind  have  been  injured  and  perma- 
nently impaired.  That  he  suffered  with  ter- 
rific headaches  and  is  unable  to  rest  or  to 
sleep.  That  his  entire  nervous  system  has 
been  greatly  shocked  and  permanently  im- 
paired. That  the  nerves  which  supply  all 
the  functions  of  the  body  have  been  impaired 
to  such  an  extent  that  they  no  longer  per- 
form their  functions.  That  as  a  result  of 
said  Injury  received  he  is  suffering,  and  will 
suffer  the  rest  of  his  life,  with  neurasthenia. 
That  plaintiff's  back,  spine,  spinal  cord,  and 
spinal  column  were  injured,  and  as  a  result 
of  the  shock  and  injury  received  to  the  back, 
spine,  spinal  cord,  and  spinal  column  plain- 
tiff Is  suffering  with  paralysis,  and  has  been 
unable  to  stand  upon  his  feet  or  move  about 
Plaintiff's  back  was  severely  wrenched,  and 
the  tendons,  muscles,  and  ligaments  and 
nerves  thereof  were  strained,  torn,  wrenched, 
and  bruised  and  severely  injured.  That  plain- 
tiff as  a  result  of  said  injuries  was  confined 
to  his  bed  for  some  months,  being  unable  to 
lift  his  head  and  shoulders.  That  his  spine, 
spinal  cord,  spinal  column,  and  back  are  per- 
manently injured,  and  that  as  a  result  of 
said  injuries  plaintiff  is  suffering  with  spinal 
debility  and  nervous  prostration.  That  he 
received  an  Injury  to  his  kidneys  and  blad- 
der and  is.  unable  to  control  his  urine,  and 
that  his  right  leg  and  foot  are  partially  para- 
lyzed, and  at  times  he  is  wholly  unable  to 
stand  on  same  or  control  same  in  any  degree, 
and  that  be  has  by  reason  of  his  injury  lost 
the  use  of  his  right  arm.  That  he  has  ting- 
ling sensations  In  his  right  arm  and  leg  and 
is  wholly  unable  to  control  the  same.  That 
all  of  the  injuries  hereinafter  set  forth  are 
permanent  in  their  nature,  and  as  a  result 
of  same  the  plaintiff  has,  and  will  In  the 
future,  suffer  great  physical  pain  and  men- 
tal anguish."  Appellant  answered  by  special 
exceptions  and  by  general  denial.  A  trial 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff. Upon  the  overruling  of  defendant's  mo- 
tion for  new  trial,  an  appeal  was  perfected 
to  this  court 

Conclusions  of  Fact 

On  October  27,  1907,  while  a  passenger 
on  appellant's  south-bound  train,  appellee 
was  seriously  and  permanently  injured  as 
the  result  of  a  collision  of  said  south-bound 
train  with  one  of  appellant's  engines  which 
was  being  propelled  north  on  the  same  track. 


The  collision  resulted  from  the  negligence  of 
the  servants  and  agents  of  appellant  con- 
trolling the  operation  and  movements  of  Its 
trains,  cars,  and  engines.  By  his  injuries 
appellee  sustained  damage  in  the  sum  of 
127,500. 

Conclusions  of  Law. 

The  first  second,  third,  and  fourth  assign- 
ments of  error  complain  of  the  action  of  the 
court  in  overruling  defendant's  special  ex- 
ceptions to  the  allegations  in  the  petition  as 
to  the  nature,  character,  and  extent  of  the 
Injuries  alleged  to  have  been  sustained  by 
plaintiff.  The  injuries  alleged  are  set  out 
above.  The  nature  and  extent  of  the  injuries 
alleged  are  sufficiently  specific  to  enable  the 
defendant  to  prepare  its  defense,  and  there 
was  no  error  in  overruling  the  defendant's 
special  exceptions  to  the  same.  I.  ft  G.  N. 
By.  Co.  v.  Gready,  86  Tex.  Civ.  App.  536,  82 
S.  W.  1061;  S.  A.  St  By.  Co.  v.  Muth,  7  Tex. 
Civ.  App.  443,  27  S.  W.  752;  Oliver  v.  Chap- 
man, 15  Tex.  403. 

The  fifth  assignment  of  error  assails  the 
third  paragraph  of  the  court's  main  charge 
to  the  Jury,  as  follows:  "Therefore,  if  you 
believe  from  the  evidence  that  the  collision 
of  defendant's  passenger  train  with  its  en- 
gine, at  the  time  and  place  mentioned  in 
plaintiff's  petition,  was  caused  by  the  failure 
of  defendant  to  exercise  that  high  degree  of 
foresight  as  to  possible  dangers  to  its  pas- 
sengers, and  that  high  degree  of  prudence  in 
guarding  against  them,  if  you  find  there  was 
such  failure,  as  would  be  used  by  very  cau- 
tious, prudent  and  competent  persons  under 
similar  circumstances,  and  that  said  failure, 
if  any,  was  the  proximate  cause  of  plaintiffs 
injuries,  if  any,  then,  you  will  find  for  the 
plaintiff ;  unless  you  so  find,  you  will  find  for 
the  defendant"  It  is  contended  that  the 
basis  of  the  action  and  the  cause  of  the  ac- 
cident and  injuries  was  the  negligence  of  the 
employes  controlling  the  movement  of  and 
operating  the  passenger  train,  and  that  the 
undisputed  evidence  shows  that  the  cause  of 
the  accident  was  the  negligence  of  the  em- 
ployes operating  the  north-bound  engine,  and 
that  those  controlling  the  movement  of  and 
operating  the  passenger  train  were  guilty  of 
negligence,  and  that  the  charge  is  therefore 
erroneous,  misleading,  confusing,  and  without 
basis  in  the  pleadings.  This  contention  is 
based  on  an  erroneous  view  of  the  petition 
in  using  the  words  "train"  and  "car"  for 
"trains"  and  "cars."  The  specific  allegation 
in  the  petition  to  which  the  contention  refers 
is  as  follows:  "That  after  the  train  on 
which  appellee  was  being  transported  had 
reached  a  point  beyond  the  city  of  Garland, 
in  Dallas  county,  Tex.,  said  train,  through 
the  carelessness  and  negligence  of  the  de- 
fendant and  its  agents,  servants,  and  em- 
ployes, who  operate  and  control  the  move- 
ments of  Its  trains,  engine,  and  cars,  with 
terrific  force  ran  Into  and  collided  with  an 
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engine  or  tender,  or  with  the  tender  of  an 
engine,  or  with  a  train  of  cars,  or  some  other 
object  on  its  said  track,  with  such  force  and 
violence  as  to  cause  the  passenger  coach  or 
the  train  on  which  plaintiff  was  being  trans- 
ported to  be  Jammed  together,  broken,  and 
shattered,  and  especially  was  the  car  or  coach 
in  which  plaintiff  was  riding  struck  with 
such  great  force  and  violence  as  to  break  and 
shatter  and  wreck  said  car.  That  plaintiff 
was  caught  In  said  wreck  or  collision  and 
was  severely  shocked,  wounded,  and  bruised." 
The  charge  was  correct  as  applied  to  the 
pleading. 

Complaint  is  made  of  the  fourth  paragraph 
of  the  court's  charge,  which  defines  the  meas- 
ure of  damage,  as  follows:  "If  you  find  for 
plaintiff,  you  will  allow  bim  such  sum  as 
yon  find  and  believe  from  the  evidence  will, 
as  a  present  cash  payment,  fairly  compensate 
him  for  his  diminished  capacity,  if  any,  you 
find  he  has  sustained' on  account  of  his  Inju- 
ries, to  labor  and  earn  money;  also,  for  the 
mental  and  physical  palu,  if  any,  he  has  suf- 
fered on  account  of  his  injuries,  if  any,  and 
for  the  physical  and  mental  pain,  if  any, 
you  find  and  believe  from  the  evidence  it  is 
reasonably  probable  he  will  suffer  in  the  fu- 
ture on  account  of  his  injuries,  if  any,  and 
all  reasonable  and  necessary  physicians'  bills, 
if  any."  It  is  Insisted  that  this  charge  is  er- 
roneous because  there  was  no  evidence  as  to 
the  medical  bills  of  some  of  the  physicians 
who  treated  the  plaintiff  for  his  alleged  in- 
juries, or  that  the  charges  made  therefor 
were  reasonable.  Again,  it  is  insisted  that 
the  charge  authorized  a  recovery  by  the 
plaintiff  for  all  physicians*  bills  Incurred  by 
the  plaintiff  on  account  of  the  Injuries,  there 
being  no  evidence  as  to  some  of  the  bills  that 
they  were  reasonable,  and  in  that,  as  to 
such  bills  as  were  not  shown  by  the  evidence 
to  be  reasonable,  the  Jury  were  left  to  their 
own  judgment  without  legal  guide,  to  de- 
termine the  reasonableness  thereof.  This  as- 
signment is  not  sustained.  There  was  evi- 
dence tending  to  show  the  amount  of  all 
medical  bills  which  plaintiff  was  required  to 
pay,  and  that  the  same  were  reasonable.  It 
cannot  be  inferred  that  the  jury  considered 
any  medical  bill  as  to  which  there  was  no 
evidence  to  sustain.  The  court's  charge  an- 
nounced a  correct  proposition,  and,  in  the  ab- 
sence of  a  requested  charge  restricting  it  to 
the  amounts  of  such  medical  bills  as  were 
shown  by  the  evidence  to  have  been  a  specific 
charge  made,  the  charge  as  given  Is  not  re- 
versible error.  The  evidence  discloses  that 
Drs.  W.  C  Moody  and  W.  N.  Lemmon  of 
Greenville,  and  Dr.  6.  H.  Moody  of  the 
Moody  Sanitarium  In  San  Antonio,  treated 
plaintiff.  The  evidence  shows  the  charges 
of  Drs.  W.  C.  Moody  and  W.  N.  Lemmon, 
and  that  they  were  reasonable.  The  plain- 
tiff was  at  the  Moody  Sanitarium  In  San 
Antonio,  for  treatment,  and  was  charged  and 
paid  $108,  which  Included  medical  bills  and 
treatment  on  the  basis  of  $26  per  week.  The 


Jury  were  authorized  from  this  evidence  to 
infer  such  charges  were  reasonable.  The 
evidence  does  not  disclose  that  any  of  the 
other  physicians  who  treated  appellee  charg- 
ed for  their  services,  or  that  they  intend  to 
charge  therefor.  In  this  condition  of  the 
evidence,  the  court's  charge  was  correct. 
Dallas  Con.  Elec.  St  By.  Co.  v.  Ely  (Tex.  Civ. 
App.)  91  S.  W.  888. 

The  deposition  of  Dr.  G.  H.  Moody  was 
taken  by  defendant  Plaintiff's  counsel  pro- 
pounded to  said  witness  bis  sixth  cross-in- 
terrogatory, Bta  follows:  "Does  tuberculosis 
or  consumption  ever  result  from  a  lick  or 
traumatism  in  the  region  of  the  lungs — in 
the  side  of  the  back,  in  the  region  of  the 
lungs?"  The  witness  answered,  "Yes."  De- 
fendant excepted  to  the  question  and  an- 
swer; but  its  exception  was  overruled,  and 
the  evidence  admitted.  It  Is  contended  that 
this  was  error,  because  the  question  and  an- 
swer were  each  and  both  speculative,  con- 
jectural, and  within  the  domain  of  possibil- 
ities as  to  what  might  occur  or  result  and 
not  confined  to  such  consequences  as  with 
reasonable  probability  would  ensue  as  the 
result  of  the  Injuries.  As  stated,  this  ques- 
tion was  propounded  on  the  cross-examina- 
tion of  an  expert  witness.  The  interrogatory 
was  pertinent  to  the  inquiry  before  the  court 
and  jury,  and  it  was  proper  for  appellee  on 
cross-examination-  to  test  the  accuracy,  ve- 
racity, or  credibility  of  the  witness.  The 
evidence  was  properly  admitted.  Railway 
Co.  v.  Johnson  (Tex.  Civ.  App.)  49  S.  W.  267; 
Prather  v.  McClelland,  76  Tex.  574,  13  S. 
W.  547;  Rogers,  Expert  Testimony,  f  33; 
Bradner  on  Evidence,  p.  372;  Dllleber  v.  In- 
surance Co.,  87  N.  Y.  79;  People  v.  Augsbury, 
97  N.  Y.  502.  The  question  was  not  spec- 
ulative or  conjectural. 

For  the  same  reason  there  was  no  error 
In  overruling  appellant's  objection  to  that 
part  of  cross-Interrogatory  propounded  by 
appellee  to  the  witness  Dr.  G.  H.  Moody, 
as  follows:  "And  Is  it  not  a  fact  that  a 
party  might  suffer  serious  bodily  Injuries, 
and  that  afterwards,  while  he  might  be  suf- 
fering from  neurasthenia,  all  evidences  of 
objective  symptoms  have  disappeared?  In 
other  words,  may  not  all  the  symptoms  of 
neurasthenia  in  their  worst  forms  exist  and 
not  be  disclosed  by  a  physical  examination?" 
To  which  part  of  said  cross-Interrogatory  the 
witness  answered:  "A  person  might  suffer 
from  neurasthenia  after  all  evidences  of  ob- 
jective symptoms  had  disappeared."  The 
appellant  in  the  twelfth  direct  interrogatory 
had  asked  witness,  "What  in  his  opinion, 
were  the  ailments  or  diseases  or  troubles 
with  which  appellee  was  suffering,  and  to 
give  fully  and  in  detail  appellee's  condition 
while  under  his  observation  and  treatment?" 
and  in  answer  to  such  interrogatory  the  wit- 
ness says:  "His  symptoms  were  all  sub- 
jective. The  symptoms  which  he  complains 
to  have  were  those  of  neurasthenia.  There 
was  no  outward  evidence  demonstrating  the 
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presence  of  the  symptoms  which  be  com- 
plained of.  We  bad  to  take  his  word  for 
their  presence."  Again,  the  witness  is  asked 
In  the  twenty-fifth  direct  Interrogatory  If  he 
did  not  diagnose  appellee's  case  as  neuras- 
thenia, to  which  the  witness  answered:  ."I 
did  not,  except  conditionally,  and  upon  sub- 
jective symptoms."  The  appellee,  In  rebut- 
tal of  this  testimony  elicited  from  the  wit- 
ness on  direct  examination,  was  authorized 
on  cross-examination  of  the  witness  to  show 
that  a  person  could  suffer  from  neurasthenia 
without  any  evidence  of  objeotlve  symptoms 
of  the  disease. 

While  the  plaintiff's  witness  Dr.  W.  C 
Moody  was  on  direct  examination,  and  had 
testified  that  he  was  called  professionally  to 
see,  examine,  and  treat  the  plaintiff  at  his 
home  in  Greenville  on  Tuesday,  October  29, 
1907,  after  he  was  injured,  he  was  asked  this 
question:  "What  bad  been  done  for  him 
[meaning  the  plaintiff]  prior  to  the  time  you 
saw  him?  How  was  he  bandaged?"  To 
which  the  witness  answered:  "The  foot 
was  done  up.  I  examined  the  foot  I  found 
the  foot,  and  It  seemed  to  be  done  up  real 
well.  I  did  not  remove  the  dressing.  I  ex- 
amined the  head,  and  It  had  been  done  up, 
and  done  up  real  nicely.  I  did  not  remove 
the  dressing.  I  undertook  to  examine  the 
side  where  he  complained  over  the  left  lung. 
I  found  that  had  been  stripped  well  with  a 
large  adhesive  strip,  some  eight  Inches  wide 
and  entirely  around  the  body.  I  did  not 
disturb  that.  I  did  not  remove  any  of  the 
dressing."  Whereupon  the  witness  was  ask- 
ed by  plaintiff's  counsel:  "What  did  the 
manner  and  extent  of  the  dressing  of  the 
side  Indicate  as  to  the  condition  of  the 
side?"  To  which  question,  and  the  evidence 
thereby  sought  to  be  elicited,  the  defendant 
objected,  because  it  was  entirely  indefinite, 
that  the  doctor  removed  none  of  it  (meaning 
the  dressing),  and  the  question  called  for  an 
opinion  without  stating  definitely  what  he 
found,  which  objections  were  by  the  court 
overruled,  and  the  witness  answered  that  1J: 
Indicated  to  him  that  there  had  been  a  hurt 
there  of  some  kind,  either,  a  broken  rib  or  a 
bruise,  or  hurt  of  some  character  from  the 
dressing. 

It  Is  contended  that  there  was  error  in 
admitting  this  evidence,  because  it  was  the 
statement  of  an  opinion  and  conclusion  bas- 
ed upon  conjecture,  speculation,  lndeflnlte- 
ness,  and  uncertainty.  We  do  not  concur  in 
this  contention.  Dr.  Wilson,  defendant's 
witness,  and  one  of  the  surgeons  who  dress- 
ed appellee's  wounds  the  night  of  the  In- 
Jury,  testified:  "There  was  also  a  slight 
contusion  of  the  chest  on  the  left  side  at 
base  of  auxiliary  space.  The  extent  of  this 
Injury  was  limited  to  a  slight  roughness  of 
the  surface,  with  a  slight  partial  abrasion, 
with  slight  discoloration  of  the  skin,  limit- 
ed to  the  area  of  the  abrasion.  I  have  stat- 
ed that  I  found  a  slight  bruise  on  the  left 
side  of  the  chest.    1  made  a  careful  and 


thorough  examination  of  this  wound,  requir- 
ing plaintiff  to  take  deep  inspirations.  This 
was  done  without  any  pain,  and,  had  there 
been  dislocated  or  fractured  rib  or  ribs,  It 
could  not  have  been  accomplished  without 
pain."  Defendant's  witness  Dr.  Keuhne  tes- 
tified: "There  was  a  slight  bruise  on  the 
chest  This  injury  was  slight  with  some 
discoloration  of  the  skin  limited  to  the  bruis- 
ed space.  I  have  stated  all  the  injury  I 
have  found  to  the  chest  a  slight  bruise  and 
some  discoloration."  Dr.  W.  C.  Moody  tes- 
tified as  follows:  "I  did  not  remove  the 
strip  around  the  chest  for  two  weeks.  I  did 
not  reblnd  It  with  a  strip.  I  found  when 
the  adhesive  strip  was  taken  off  a  little 
bruise  over  the  left  lung  that  seemed  to  be 
Just  below  the  nipple,  Just  a  little  bruise, 
and  just  below  the  left  nipple.  I  could  not 
tell  whether  a  rib  had  been  broken  or  not 
Although  he  could  take  the  full  Inspiration 
at  that  time,  it  gave  him  a  good  deal  of  pain. 
They  got  along  just  like  an  ordinary  hurt 
would,  seemed  to  get  well."  Plaintiff  tes- 
tified, on  cross-examination:  "The  other 
pains  I  had  during  that  day  [meaning  the 
first  day]  were  chiefly  to  the  head  and  chest 
As  to  the  hurting  in  my  side,  it  was  main- 
ly in  my  left  side.  If  I  remember  right  it 
was  right  near  the  nipple.  There  was  a  gen- 
eral feeling  of  pain  in  the  chest  on  the  left 
side  and  above  the  nipple."  This  testimony 
shows  conclusively  that  plaintiff  bad  received 
an  injury  of  some  kind  on  his  chest  on  the 
left  side,  with  a  discoloration  of  the  skin  on 
the  injured  space.  We  are  of  the  opinion 
that  Dr.  Moody,  who  at  the  time  was  testi- 
fying as  an  expert  could  not  only  state  the 
manner  and  extent  to  which  plaintiff  was 
bandaged,  but  could  also  testify  that  such 
baudaglng  indicated  an  injury  to  his 'side 
or  ribs;  but  if  this  is  not  so,  still  we  are 
of  the  opinion  the  testimony  was  harmless, 
and  that  its  admission  presents  no  reversible 
error.  The  defendant's  witness  Dr.  G.  H. 
Moody,  who  testified  by  deposition,  was  ask- 
ed, in  the  third  cross-interrogatory  propound- 
ed by  plaintiff,  as  follows:  "Is  it  not  a  fact 
that  Mr.  Dalton  suffered  with  nervous  spells, 
and  that  he  had  severe  headaches?  Did  be 
not  complain  of  lapses  of  memory,  and  was 
he  not  at  times  very  emotional?"  And  the  an- 
swer thereto  was:  "He  complained  of  nerv- 
ous spells  and  of  some  headaches,  and  he  al- 
so complained  of  Impaired  memory.  He  was 
not  especially  emotional  while  under  my 
treatment"  Again,  in  the  fourth  cross-Inter- 
rogatory: "If  you  have  answered  that  be 
complained  of  headaches,  then  please  state 
what  character  of  headaches  be  complained 
of.  Did  he  not  complain  of  physical  and. 
nervous  weakening  and  of  an  inability  at 
first  to  walk  and  having  impaired  memory?" 
And  the  answer  thereto  was:  "He  did  not 
complain  a  great  deal  of  headaches  while 
with  us,  though  he  said  his  headaches  bad 
previously  been  more  severe.  He  did  not 
refer  this  pain  to  any  particular  part  of  bis 
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head,  and  did  not  describe  any  special  char- 
acter of  pain.  Yes,  he  complained  of  the 
troubles  mentioned." 

The  objection  to  these  questions  and  the 
answers  thereto  was  that  the  same  were  self- 
serving  and  no  part  of  the  res  gestae.  The 
objection  was  overruled,  and  the  erldence  ad- 
mitted. In  this  there  was  no  error.  These 
declarations  were  made  to  appellant's  phy- 
sician, while  he  was  sick  and  under  treat- 
ment, and  were  admissible  in  explanation  of 
his  symptoms.  Rogers  v.  Craln,  30  Tex.  286 ; 
RaUway  Co.  v.  Sanders,  12  Tex.  Civ.  App.  5, 
33  S.  W.  245;  Railway  Co.  v.  Barron,  78 
Tex.  424,  14  S.  W.  698. 

It  was  shown  that  after  the  trial  had  been 
gone  into,  and  plaintiff  had  testified  as  a  wit- 
ness in  his  own  behalf,  on  Tuesday  evening. 
It  was  arranged,  by  agreement  between  coun- 
sel for  the  plaintiff  and  the  defendant,  that 
the  plaintiff  would  appear  at  the  office  of  Dr. 
Will  Cantrell,  in  Greenville,  Tex.,  at  8  o'clock 
on  Wednesday  morning,  for  the  purpose  of 
being  examined  physically  by  said  Cantrell, 
who  was  to  make  such  examination  at  the 
instance  of  the  defendant's  counsel ;  the  same 
to  be  made  In  the  presence  of  Drs.  W.  C. 
Moody,  W.  N.  Lemmon,  and  J.  A.  Smith,  phy- 
sicians who  testified  In  the  cause  at  the  in- 
stance of  plaintiff.  It  was  further  shown  that 
Dr.  Cantrell  did  not  make  the  examination, 
and  that  the  plaintiff  did  not  appear  at  his 
place  of  business  at  8  o'clock  on  Wednesday 
morning,  or  at  any  other  time  for  the  pur- 
pose of  being  examined  Thereupon,  in  re- 
buttal, the  plaintiff  placed  upon  the  witness 
stand  Dr.  W.  C.  Moody,  who  having  testified 
that  he  went  to  the  room  in  the  western  part 
of  the  city  of  Greenville,  where  plaintiff  was 
early  Wednesday  morning,  and  there  examin- 
ed and  treated  the  plaintiff,  and  was  asked  by 
plaintiffs  counsel  this  question,  after  having 
so  testified:  "From  your  examination  of  his 
pulse,  temperature,  and  appearance  and  con- 
dition, in  your  judgment  would  it  bave  been 
an  injury  to  him  or  safe  for  him  to  have 
come  to  town  and  stood  the  examination?" 
To  which  question  the  defendant  tben  and 
there  objected,  and  the  court  sustained  the 
objection.  Thereupon  attention  of  the  court 
was  directed  to  the  fact  by  plaintiff's  coun- 
sel that  the  defendant  had  shown  that  an  ar- 
rangement bad  been  made,  for  Dr.  Will  Cant- 
rell to  examine  the  plaintiff  at  8  o'clock  on 
Wednesday  morning,  and  the  court  thereupon 
announced  that,  In  view  of  that,  he  would  ad- 
mit the  testimony  for  that  purpose,  and  for 
nothing  else.  The  defendant  objected  to  the 
evidence :  (1)  Because  It  was  immaterial  and 
irrelevant;  (2)  It  called  for  the  opinion  and 
conclusion  of  the  witness  in  and  about  a  mat- 
ter that  did  not  require  or  authorize  expert 
testimony;  (3)  It  was  incompetent,  and,  in 
the  nature  of  things,  it  was  self-serving.  The 
objections  were  by  the  court  overruled,  and 
the  defendant  excepted.  Thereupon,  without 
the  question  being  answered,  this  further 
question  was  asked  by  plaintiff's  counsel  of 


the  witness :  "Well,  state,  in  your  judgment, 
whether  it  would  have  been  safe  for  him  to 
have  come  to  town  and  stood  an  examina- 
tion?" To  which  last  question,  and  the  ev- 
idence sought  to  be  elicited,  the  defendant  ob- 
jected for  the  same  reasons  as  above  set  out, 
all  of  which  were  again  overruled  by  the 
court,  and  the  witness  answered:  "I  would 
not  think  It  was  safe."  There  was  no  error 
In  this  ruling.  The  defendant  having  shown 
that  an  arrangement  had  been  made  between 
counsel  for  plaintiff  and  defendant  for  plain- 
tiff to  appear  at  the  office  of  Dr.  Will  Cantrell 
at  8  o'clock  Wednesday  morning  for  the  pur- 
pose of  being  examined  physically  by  him  in 
the  presence  of  Drs.  Moody  and  Lemrrton  and 
Smith,  and  having  further  shown  that  Dr. 
Cantrell  did  not  make  the  examination,  and 
that  plaintiff  did  not  appear  at  the  time 
stated,  or  at  any  other  time,  for  the  purpose 
of  being  examined,  the  testimony  complained 
of  was  admissible  in  rebuttal  and  to  explain 
why  plaintiff  did  not  come  as  per  the  agree- 
ment, and,  being  restricted  to  that  proposi- 
tion by  the  court  In  his  statement  to  the 
Jury,  the  testimony  was  properly  admitted. 
Jones,  Law  on  .Evidence  (2d  Ed.)  J  171; 
Wharton,  Law  on  Evidence,  §  452;  Railway 
Co.  v.  Thompson,  75  Tex.  504,  12  S.  W.  742 ; 
Rogers  v.  Craln,  30  Tex.  287. 

Appellant  assigns  error  that  the  verdict 
is  excessive.  The  verdict  is  for  $34,000.  The 
evidence  shows:  That  plaintiff  at  the  time 
of  the  injury  was  not  yet  28  years  of  age ; 
that  he  had  just  completed  his  school  course 
and  taken  his  degree  at  Baylor  University 
in  June  prior  to  his  injury;  that  he  was 
earning  at  the  time  $100  per  month;  that 
this  was  his  first  employment  after  getting 
through  school ;  that  he  was  a  young  man  of 
good  ordinary  ability,  great  energy  and  pur- 
pose, strong  character,  and  high  ambition, 
with  a  very  bright  future.  There  is  evidence 
tending  to  show:  That  his  injuries  consist  of 
a  contusion  of  the  brain  and  spinal  cord 
That  he  bad  an  Injury  to  his  head,  producing 
a  contusion  and  extravasation.  That  his  mind 
wa*s  injured  That  from  the  Injury  to  the 
spinal  column  he  had  a  partial  paralysis  of 
the  lower  limbs,  beginning  in  the  lumbar 
region  of  the  back  and  extending  to  the  lower 
part  of  the  body.  That  said  paralysis  Is 
progressive.  That  he  bad  an  injury  to  his 
chest  and  side  to  the  extent  of  injuring  his 
lungs.  That  his  entire  nervous  system  was 
shocked  to  such  an  extent  that  he  suffers  from 
neurasthenia.  Any  exertion  will  bring  his 
fever  up,  and  that  his  mental  and  physical 
condition  is  such  as  to  wholly  Incapacitate 
him  for  labor  of  any  kind.  That  be  had  a 
serious  injury  to  his  kidneys.  That  the  In-i 
jury  to  his  mind  Is  such  that  he  cannot  con-, 
centrate  his  thoughts,  and  that  his  mind  is 
impaired.  On  the  other  hand,  it  was  shown 
that,  while  appellee  was  under  treatment  at 
the  sanitarium  in  San  Antonio,  he  continued 
to  improve,  that  he  walked  without  a  crutch, 
and  at  times  played  croquet    Dr.  G.  H. 
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Moody,  the  physician  in  charge,  gave  It  as 
his  opinion  that,  had  appellee  remained  at 
the  sanitarium  under  treatment,  he  would 
have  recovered.  Appellee  had  a  life  ex- 
pectancy of  37  years.  Prior  to  his  Injuries  he 
was  stout,  vigorous,  and  robust  in  health, 
with  every  prospect  of  a  prosperous  and  use- 
ful life. 

While  appellee's  injuries  are  severe,  we  are 
of  the  opinion  that  the  evidence  does  not 
justify  the  verdict  The  fact  that  his  condi- 
tion Improved  while  at  the  sanitarium  tends 
to  show  that  he  may  still  recover  from  some 
of  the  injuries  of  which  he  now  complains. 
In  view  of  this  fact,  and  that  his  earning  ca- 
pacity was  only  $100  per  month,  a  verdict 
for  $34,000  seems  to  us  unreasonably  large, 
and  larger  than  any  to  which  our  attention 
Is  called  as  having  been  sustained  by  any  ap- 
pellate court  of  this  state  under  a  similar 
state  of  facts.  We  cannot  approve  the  ver- 
dict, but  are  willing  to  sustain  a  judgment 
for  $27,500. 

If  the  appellee  will  enter  a  remittitur  in 
this  court  within  10  days  for  $6,500.  the 
judgment  will  be  reformed  and  affirmed; 
otherwise  it  will  be  reversed,  and  the  cause 
remanded. 


McMURRET  V.  COLUMRIA  LUMBER 
CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.  Rehearing  'Denied  June  16, 
1909.) 

Vendor  ai»o  Pubchaseb  (|  224*)  — Bona 
Ftde  Purchaser— Grantee  in  Quitclaim 
Deed* 

A  deed  executed  by  grantors  described  as 
the  "heirs  of  a  designated  person,  and  convey- 
ing all  their  right,  title,  and  interest  in  and 
to  their  lands  in  a  county,  and  quitclaiming  to 
the  grantee  all  their  interest  in  (aid  county,  if 
construed  as  conveying  their  interest  as  heirs 
of  another,  is  only  a  quitclaim  deed,  and  the 
grantee  therein  is  not  an  innocent  purchaser, 
and  does  not  acquire  title  against  a  prior  gran- 
tee in  an  unrecorded  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  t  409 ;  Dec  Dig.  5  224/1 

Appeal  from  District  Court,  San  Jacinto 
County;  I*  R.  Hightower.  Jr.,  Judge. 

Action  by  Jim  McMurrey  agnlnst  the  Co- 
lumbia Lumber  Company  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

P.  E.  McMahon  and  A.  T.  McKInney,  for 
appellant.  F.  O.  Fuller,  Robinson  &  ilans- 
bro,  F.  Campbell,  and  Dean,  Humphrey  & 
Powell,  for  appellees. 

JAMES.  O.  J.  Appellant  sued  in  trespass 
to  try  title  for  213  acres  of  land,  a  part  of 
the  Isaac  Jones  league,  and  also  for  $10,000 
damages  for  timber  cut  from  said  tract  and 
converted  into  lumber.  The  defendants  were 
E.  B.  Harrell,  WU1  Lee,  and  the  Columbia 
Lumber  Company.    The  lumber  company 


pleaded  not  guilty  and  alleged  that  it  had 
purchased  the  timber  on  said  land  from 
Harrell,  relying  on  his  representation  that 
he  was  the  owner  of  the  land,  for  the  sum 
of  $462.  the  market  value  of  said  timber, 
and  that  It  was  In  possession  of  the  land  for 
Harrell  and  Lee  at  the  time  plaintiff  pur- 
chased the  land,  who  took  his  deed  with  full  - 
notice  of  possession  of  the  company.  Harrell 
pleaded  not  guilty,  and  alleged  that  he  had 
an  Interest  in  the  premises  by  reason  of  the 
fact  that  he  had  conveyed  the  land  to  Lee 
by  general  warranty  of  title,  and  in  consid- 
eration of  certain  vendor's  lien  notes,  which 
he  had  indorsed  to  another.  Lee  pleaded 
not  guilty.  There  was  a  verdict  for  defend- 
ants. 

The  first  assignment  of  error  complains  of 
this  part  of  the  charge:  "You  are  instructed 
that  the  actual  possession  of  land,  if  such 
possession  Is  of  such  a  character  as  would 
put  a  reasonably  prudent  person  upon  in- 
quiry to  ascertain  the  right  by  which  such 
possessions  were  held,  and  which  inquiries, 
if  made  and  followed  up  with  reasonable  dil- 
igence, would  disclose  the  true  state  of  the 
title,  then  such  possession  would  be  sufficient 
notice  to  negative  and  defeat  the  claim  of 
Innocent  purchaser."  We  doubt  the  suffi- 
ciency of  the  evidence  to  authorize  a  charge 
on  the  Issue  of  notice  through  defendants' 
possession;  but,  inasmuch  as  we  have  con- 
cluded that  the  deeds  which  plaintiff  took 
for  the  land  were  quitclaim  deeds,  the  ques- 
tion submitted  by  the  charge  was  immate- 
rial. 

The  evidence  shows  that  the  land  belonged 
to  Eliza  Foster,  one  of  the  heirs  of  Isaac 
Jones — her  separate  property.  Eliza  Foster, 
some  time  in  the  70*8,  conveyed  the  land 
by  deed  to  D.  3.  E.  Vann.  The  evidence 
showed  that  the  deed,  which  was  never  re- 
corded, was  delivered  by  Vann  to  Harrell,  to 
whom  he  conveyed  It  and  while  in  Harrell's 
possession  it  was  burned  with  his  house.  On 
February  23,  1896,  Harrell  obtained  a  spe- 
cial warranty  deed  from  H.  A.  Foster  and 
other  heirs  of  Eliza  Foster  for  this  land;  bat 
this  deed  was  not  placed  of  record  until  Oc- 
tober 14,  1905.  It  appears  that  in  the  mean- 
time, on  September  19,  1905,  H.  A.  Foster 
and  other  heirs  of  Eliza  Foster  executed  to 
plaintiff  McMurrey  the  following  deed:  "The 
State  of  Texas.  County  of  Commanche:  Know 
all  men  by  these  presents  that  we,  the  heirs 
of  John  Foster,  deceased,  of  the  county  and 
state  aforesaid,  for  and  in  consideration  of 
the  sum  of  ten  dollars  to  me  In  hand  paid 
by  Jim  McMurrey  of  the  county  of  San  Ja- 
cinto and  state  of  Texas,  have  this  day 
granted,  sold  and  conveyed,  and  by  these 
presents  do  grant  sell  and  convey  unto  the 
said  Jim  McMurrey  all  of  our  right  title  and 
Interest  tn  and  to  all  the  lands  we  have  in 
San  Jacinto  county,  Texas,  and  to  have  and 
to  hold  all  and  singular  the  said  premises 
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unto  the  said  McMurrey,  his  heirs  and  as- 
signs forever,  and  we  do  hereby  quitclaim 
and  acquit  unto  the  said  McMurrey  all  In- 
terest we  have  In  said  San  Jacinto  county, 
Texas.  Witness  our  hands  this  19th  day  of 
September,  A.  D.  1905."  And  on  October  2, 
1905,  It  appears  be  took  another  deed,  as 
follows:  "Original  quitclaim  deed  from  J.  H. 
Modlsett  and  wife,  F.  L.  Modlsett,  W.  E. 
Foster  and  Lula  Foster  of  Bosque  county, 
Texas,  heirs  at  law  of  John  Foster  to  Jim 

McMurrey  of  date  September  ,  1905, 

conveys  for  a  consideration  of  $36.00  as  fol- 
lows: 'AH  our  right,  title  and  interest  In 
and  to  all  land  we  may  have  an  interest  in 
San  Jacinto  county,  Texas,  by  being  heirs  at 
law  of  our  grandfather,  John  Foster,  who  be- 
ing a  resident  citizen  of  San  Jacinto  county, 
and  state  of  Texas.'  Acknowledged  by  J.  H. 
Modlsett.  Fannie  L.  Modlsett,  Lula  Foster, 
and  W.  F.  Foster  before  J.  B.  Rose,  notary 
public  of  Bosque  county,  Tex.,  on  the  2d  day 
of  October,  1905." 

We  bold  that  said  deeds,  being  the  deeds 
under  which  plaintiff  claims  the  title,  are 
not  such  deeds  as  will  support  a  plea  of  in- 
nocent purchaser,  even  if  they  be  considered 
to  be  deeds  which  had  the  effect  of  convey- 
ing the  title  the  several  signers  had  in  the 
land  as  heirs  of  Eliza  Foster.  They  were 
nothing  more  than  quitclaims.  The  second 
of  said  deeds  to  plaintiff  purports  to  convey 
the  interest  the  vendors  bad  as  heirs  of  John 
Foster,  not  Eliza  Foster.  Veatch  v.  Gilmer 
(Tex.  Civ.  App.)  Ill  S.  W.  746.  The  first  of 
these  deeds  might  be  construed  as  conveying 
any  interest  in  the  land  owned  by  the  ven- 
dors; their  description,  "we,  the  heirs  of 
John  Foster,"  being  regarded  as  descriptio 
personte.  But,  as  we  bold  them  both  to  be 
quitclaims  merely,  there  is  no  need  of  pur- 
suing the  question  further.  Woody  v.  Strong. 
45  Tex.  Civ.  App.  256,  100  S.  W.  801. 

The  fourth  assignment  Is  that  there  was 
not  sufficient  evidence  offered  by  defendant 
of  the  execution  of  the  alleged  deed  from 
Eliza  Foster  to  Vann.  The  proof  was  am- 
ple. The  Jury,  under  the  charges,  could  not 
have -found  for  defendants,  unless  they  be- 
lieved the  evidence  given  in  proof  of  the  ex- 
istence of  such  deed. 

The  sixth  assignment  is  overruled,  as  the 
deed  to  Vann  was  from  Eliza  Foster  herself. 

What  has  been  said  disposes  practically  of 
all  assignments  of  error  presented  in  appel- 
lant's brief. 

Judgment  affirmed. 


BLAIN  et  al.  v.  IX) WERT. 

(Court  of  Civil  Appeals  of  Texas.    May  26, 

1909.) 

Costs  (I  238*) — Liability. 

A  defendant  failing  to  call  the  trial  court's 
attention  to  a  clerical  error  in  the  judgment 

•For  other  am  M* 


against  him  Is  chargeable  with  the  costs  of  the 
court  on  appeal  correcting  and  affirming  the 
judgment,  as  well  as  the  costs  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  |  912;  Dec  Dig.  i  238.*] 

Error  from  District  Court,  Jefferson  Coun- 
ty ;  L.  B.  Hlghtower,  Jr.,  Judge. 

Action  by  J.  M.  Lowery  against  W.  R. 
Blaln  and  others.  From  a  Judgment  for 
plaintiff,  defendants  bring  error.  Modified 
and  affirmed. 

Blaln  &  Howth,  for  plaintiffs  in  error. 

t 

NEILL,  J.  On  March  20,  1907,  defendant 
In  error  recovered  a  judgment  in  the  district 
court  of  Jefferson  county  against  plaintiffs  in 
error,  in  a  suit  on  a  promissory  note,  for  the 
sum  of  $514.60,  which  includes  interest  from 
the  date  of  the  note,  with  Interest  thereon 
from  date  of  judgment  at  the  rate  of  10  per 
cent  per  annum,  and  also  the  sum  of  $76.45 
as  attorney's  fees.  The  note  bean  interest 
from  maturity,  and  not  from  date,  as  Is  erro- 
neously recited  in  the  judgment  Upon  such 
erroneous  assumption  the  interest  was  com- 
puted when  judgment  was  entered.  By  rea- 
son of  this  the  Judgment  is  for  $20.75  more 
than  was  due,  and  this  excess  is  the  only 
error  assigned.  The  assignment  is  sustain- 
ed, the  amount  of  the  excess  deducted,  and, 
as  thus  modified,  the  judgment  Is  affirmed. 

The  costs  In  this  court  as  well  as  of  the 
court  below,  will  be  assessed  against  plain- 
tiffs in  error  (defendants  below),  because,  if 
they  had  called  the  attention  of  the  trial 
court  to  the  error,  which  Is  simply  clerical, 
it  would  have  been  corrected  there  without 
additional  expense  to  either  party. 

Modified  and  affirmed. 


WERNER  STAVE  CO.  v.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.    June  2, 
1909.) 

1.  corpobations  (§  668*)— action  against 
Foreign  Corporation— Pbocess— Service. 

Under  Rev.  St.  1895,  art.  1223.  authoriz- 
ing service  on  foreign  corporations  by  service 
on  officers  or  local  agent,  the  Bervice  of  r> re- 
cess on  the  local  apent  of  a  foreign  corporation 
doing  business  in  the  state  is  valid. 

fEd.  Note. — For  ot*er  enses,  see  Corporations, 
Cent.  Dig.  §  2610;  D-'C  Dig.  f  608.*] 

2.  Appearance  (§  20*)— General  Appear- 
ance—Effect. 

Service  of  process  is  waived  by  a  defend- 
ant voluntarily  appearing  and  answering  to 
the  merits. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  |  91 ;  Dec.  Dig.  f  20.*] 

3.  Trial  (f  38S*)— Trial  bt  Court— Conclu- 
sions or  Law  and  Fact. 

Rev.  St.  1909.  art.  1333.  providing  that 
on  a  trial  by  the  court  the  judge  shall,  at  the 
request  of  either  party,  state  conclusions  of 
law  and  fact  etc.,  gives  to  either  party  the 
right  to  findings  of  law  and  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  388.*! 
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4.  Appeal  and  Ebbob  (8  654*)— Refusal  of 
Tkial  Coubt  to  File  Conclusions—State- 
ment of  Facts. 

In  the  absence  of  a  statement  of  facta,  the 
failure  or  refusal  of  the  trial  judge  to  file,  when 
requested  by  one  of  the  parties,  his  conclusions 
of  law  and  fact  usually  necessitates  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  654.*] 

Appeal  from  Sabine  County  Court;  H.  C. 
Maund,  Judge. 

Action  by  Eugene  Smith  against  the  Wer- 
ner Stave  Company.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Hamilton  &  Minton,  for  appellant  E.  P. 
Padgett,  for  appellee. 

FLY,  X  This  Is  a  suit  Instituted  by  de- 
fendant In  error  to  recover  a  sum  of  money 
for  111  days'  labor.  It  was  alleged  that 
plaintiff  in  error  is  a  foreign  corporation, 
with  its  offices  and  places  of  business  In 
Memphis,  Tenn.,  and  Shreveport,  La.,  but 
doing  business  in  Sabine  county,  Tex.,  with 
George  Poje  as  its  local  agent.  The  corpo- 
ration was  served  through  its  agent,  Poje. 
There  were  no  exceptions  nor  pleas  in  abate- 
ment filed  to  the  service,  but  plaintiff'  In 
error  appeared  and  answered  fully  to  the 
merits.  The  court  rendered  judgment  in 
favor  of  defendant  in  error. 

The  statute  authorizes  service  on  foreign 
corporations,  private  or  public,  by  serving 
the  process  on  the  president,  vice  president, 
secretary,  treasurer,  general  manager,  or  up- 
on any  local  agent  of  such  corporation. 
Article  1223,  Rev.  St.  1895.  The  citation  was 
sufficient.  The  service  on  the  corporation 
was  legal  and  valid,  but,  if  it  had  not  been, 
service  was  waived  by  the  voluntary  ap- 
pearance and  answer  of  plaintiff  In  error. 

It  appears  from  a  bill  of  exception,  found 
in  the  record,  that  when  the  trial  judge  ren- 
dered his  judgment,  plaintiff  In  error  re- 
quested him  to  file  bis  conclusions  of  law 
and  findings  of  fact,  and  the  court  failed  to 
file  the  same.  The  court  was  in  session  for 
a  week  after  the  request  was  made.  The 
right  to  the  findings  of  law  and  fact  is  a 
statutory  one,  and  the  refusal  to  file  them 
was  directly  In  the  face  of  the  statute, 
which  plainly  states  that  "upon  a  trial  by 
the  court  the  judge  shall,  at  the  request  of 
either  of  the  parties,  also  state  in  writing 
the  conclusions  of  facts  found  by  him  sepa- 
rately from  the  conclusions  of  law,  which 
conclusions  of  fact  and  law  shall  be  filed 
with  the  clerk  and  shall  constitute  a  part 
of  the  record."  Article  1333,  Rev.  St  1895. 
The  bill  of  exception  was  filed  on  the  same 
day  that  the  judgment  was  rendered.  Indi- 
cating a  refusal  to  file  the  conclusions  of 
law  and  fact  rather  than  a  failure,  as  stat- 
ed In  the  bill  of  exception.  There  is  no 
statement  of  facts  in  the  record;  and.  In  its 
absence,  the  failure  or  refusal  of  the  trial 


judge  to  file  his  conclusions  of  law  and  fact 
when  requested  so  to  do  by  one  of  the  par- 
ties, will  usually  necessitate  a  reversal.  Cal- 
laghan  v.  Grenet,  66  Tex.  236,  18  S.  W.  507; 
Cason  v.  Connor,  83  Tex.  26,  18  8.  W.  60S; 
Opera  House  v.  Wooldridge  (Tex.  Civ.  App.) 
31  S.  W.  234 ;  Osborne  &  Co.  v.  Ayers  (Tex. 
Civ.  App.)  32  S.  W.  73;  Parker  v.  Stephens 
(Tex.  Civ.  App.)  39  S.  W.  164;  Wetz  v.  Wetz, 
27  Tex.  Civ.  App.  597,  66  S.  W.  869. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


FT.  WORTH  ft  R.  G.  RX.  CO.  v.  WINDHAM. 
(Court  of  Civil  Appeals  of  Texas.  May  5,  1909. 
Rehearing  Denied  June  9,  1909.) 

Appeal  and  Erbob  (g  773*)— Bbiefs— Time  or 

Filing — Dismissal. 

Where  appellant,  failing  to  file  briefs  on 
time,  less  than  13  days  before  the  appeal  has 
been  set  for  submission  requested  appellee  to 
agree  that  he  might  file  briefs,  which  request 
was  refused,  and  four  days  before  the  submis- 
sion, on  the  same  day,  the  appellee  moved  to  dis- 
miss the  appeal  for  failure  to  file  briefs,  and 
moved  for  leave  to  file  briefs,  no  good  reason  for 
the  delay  being  shown,  the  appeal  will  be  dis- 
missed, as  the  statute  gives  appellee  the  right  to 
20  full  days  in  which  to  reply  to  briefs  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3108;  Dec.  Dig.  |  773.*] 

Appeal  from  District  Court  Brown  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Action  by  R.  W.  Windham  against  the  Ft 
Worth  ft  Rio  Grande  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Appeal  dismissed. 

Andrews,  Ball  ft  Streetman  and  H.  M. 
Chapman,  for  appellant  Wilkinson  ft  Lee, 
for  appellee. 

FISHER,  C.  J.  On  the  24th  day  of  April, 
1909,  the  appellee  filed  In  this  court  a  motion 
to  dismiss  the  appeal  on  the  ground  that  the 
appellant  had  failed  to  file  briefs  in  the  case 
within  the  time  required  by  law.  On  the 
same  day  the  appellant  filed  in  this  court  a 
motion  for  leave  to  file  briefs.  On  the  14th 
day  of  April,  1909,  this  court  entered  an  or- 
der that  this  case  be  Bet  down  for  submission 
on  April  28, 1909,  and  the  case  was  duly  sub- 
mitted by  the  court  on  the  last  date  mention- 
ed, subject,  however,  to  the  motion  of  appel- 
lee to  dismiss  the  appeal  for  the  failure  of 
appellant  to  file  Its  briefs.  Neither  party 
has  as  yet  filed  briefs.  Therefore,  If  the 
appellee's  motion  is  well  taken,  the  submis- 
sion should  be  set  aside  and  the  appeal  dis- 
missed. And  It  is  well,  however,  in  this  con- 
nection to  state  that  we  have  examined  the 
briefs  of  the  appellant  although  not  filed, 
and  we  do  not  find  therein  any  suggestion  of 
fundamental  error. 

The  record  was  filed  in  this  court  on  the 
8th  day  of  October,  1908.  We  have  carefully 
read  and  considered  the  motion  of  .the  appel- 
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lant  that  it  be  permitted  to  file  briefs,  and  In 
oar  opinion  it  falls  to  state  any  good  reason 
for  its  failure  to  do  so.  In  the  case  of  San 
Antonio  &  Aransas  Pass  Railway  Co.  v.  Hold- 
en,  03  Tex.  212,  54  S.  W.  751,  In  answer  #to  a 
certified  question  from  this  court,  the'  Su- 
preme Court  in  effect  held  that  a  strict  com- 
pliance with  the  statute  requiring  briefs  to 
be  filed  was  not  always  essential,  and  that  a 
failure  to  do  so  would  not  result  in  a  dis- 
missal of  the  case,  unless  the  appellee  was  by 
the  failure  to  comply  with  the  statute  de- 
prived by  some  substantial  right  The  stat- 
ute requiring  briefs  to  be  filed  and  the  opin- 
ion of  the  Supreme  Court  in  Railway  v.  Hold- 
en  were  fully  considered  by  the  court  of  Civil 
Appeals  of  the  Fourth  District  in  Hunt  v. 
Glasscock,  27  Tex.  Civ.  App.  322,  65  S.  W. 
209,  and  It  was  there  held  that  where  the 
appellant  has  failed  to  give  a  good  excuse 
for  not  complying  with  the  statute,  and  that 
such  failure  would  result  in  depriving  the 
appellee  of  some  substantial  right,  the  stat- 
ute should  be  enforced  and  the  appeal  dis- 
missed. The  question  was  considered  by  this 
court  in  Harris  v.  Bryson  &  Hargrove,  31 
Tex.  Civ.  App.  514,  73  S.  W.  548.  which  cites 
and  discusses  the  two  cases  above  mentioned, 
and  in  which  a  writ  of  error  was  refused. 
There  it  appears  that  the  appellant  filed  In 
the  trial  court  13  days  before  the  time  the 
case  was  submitted  his  brief,  and  contended 
that  such  time  would  be  sufficient  for  the 
appellee  to  reply  thereto.  The  appellee  did 
not  reply,  and  insisted  upon  a  dismissal  of 
the  appeal  for  the  failure  of  the  appellant  to 
file  the  briefs  within  the  time  required.  In 
discussing  the  question  and  in  construing  the 
statute,  we  held  that  the  purpose  of  the  law 
was  to  give  the  appellee  20  full  days  after 
the  filing  of  appellant's  brief  prior  to  the  day 
of  submission  in  which  to  reply,  and  that  this 
was  a  substantial  right  that  he  could  not  be 
deprived  of  by  the  appellant  filing  his  brief 
only  a  few  days  prior  to  the  time  at  which 
the  case  was  to  be  submitted.  We  dismissed 
the  appeal  in  that  case  and  reconsidered  the 
question  on  motion  for  rehearing,  which  we 
overruled,  and,  as  before  stated,  a  writ  of  er- 
ror was  refused  by  the  Supreme  Court  This 
question  was  reviewed  by  the  Court  of  Civil 
Appeals  of  the  Second  District  in  Boober  v. 
Anderson  et  al.,  35  Tex.  Civ.  App.  436,  80 
S.  W.  385,  In  which  that  court  expressly  fol- 
lowed and  applied  the  rule  announced  In  Har- 
ris v.  Bryson  &  Hargrove,  and  overruled  an 
application  to  file  briefs,  and  the  motion  to 
dismiss  the  appeal  was  sustained. 

It  does  not  appear  that  the  appellee  has 
waived  any  right  be  had  under  this  statute, 
bat,  upon  the  contrary,  the  motion  of  appel- 
lant shows  that  be  refused  to  waive  the  time 
for  filing  the  briefs ;  and,  as  before  said,  the 
reasons  given  by  appellant  for  Its  failure  to 
comply  with  the  statute  and  to  make  an  ef- 
fort to  file  its  briefs  within  the  time  allowed 

•For  other 


by  law  for  the  appellee  to  reply  thereto  do 
not  offer  a  sufficient  excuse.  The  motion  to 
file  was  made  in  this  court  only  four  days 
prior  to  the  time  that  the  case  was  submit- 
ted. It  is  true  that  the  motion  states  that  a 
few  days  prior  to  that  time  it  made  an  effort 
to  get  the  appellee  to  agree  that  it  might  file 
briefs,  which  request  however,  was  made 
less  than  20  days  before  the  date  the  case 
was  submitted,  and  which  request  was  refus- 
ed by  appellee.  If  the  appellee  bad  filed  a 
brief,  which  was  not  done,  he  could  have 
sustained  no  injury  by  the  failure  of  the  ap- 
pellant to  brief  the  case  within  the  time  re- 
quired; and  it  is  apparent  that  the  rule  an- 
nounced in  Harris  v.  Bryson  &  Hargrove  is 
applicable  here,  for  the  tender  of  briefs  in 
this  case  to  appellee  and  the  request  made  of 
him  to  waive  the  time  and  permit  them  to  be 
filed,  which  he  refused  to  do,  was  of  a  short- 
er period  prior  to  the  submission  than  the  13 
days  stated  in  the  case  referred  to. 

Unless  the  appellant  has  complied  with  the 
rules,  or  offered  a  good  excuse  for  failure 
to  do  so,  the  appellee  Is  entitled  to  have  the 
case  submitted  on  the  day  set  for  submission, 
and  to  deprive  him  of  that  right  and  of  the 
privilege  accorded  him  by  law  to  have  the 
time  allowed  in  which  to  reply  to  appellant's 
brief  would  result  in  depriving  him  of  sub- 
stantial rights. 

Therefore  the  submission  will  be  set  aside, 
and  the  appeal  dismissed. 


WESTERN  UNION  TELEGRAPH  CO.  et  al. 
v.  RUST.t 

(Court  of  Civil  Appeals  of  Texas.    April  21, 
1909.   Rehearing  Denied  June  9,  1909.) 

1.  Master  and  Servant  (}  301*)— Negli- 
gence op  Sebvant—  Liability  of  Master. 

Where  a  servant  has  two  masters,  one  gen- 
eral and  the  other  special,  and  the  latter  has- 
the  power  of  direction  and  control,  the  special 
master  ia  liable  for  damages  resulting  from  the 
servant's  negligence. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  U  1210-1216;  Dec.  Dig.  | 
301.*] 

2.  Master  and  Servant  (|  301*)— Negli- 
gence of  Servant— Liability  of  Masteb. 

A  telephone  company  engaging  in  the  busi- 
ness of  receiving  and  transmitting  telegrams  and 
a  messenger  company  occupied  the  same  office ; 
the  former  renting  the  building,  and  the  latter 
paying  for  having  its  headquarters  there.  The 
former  paid  the  latter  for  each  telegram  deliv- 
ered and  for  each  telegram  brought  in  by  mes- 
sengers. The  two  companies  employed  the  same 
manager,  who  paid  the  salary  of  the  messen- 
gers, and  who  controlled  them.  Work  done  for 
newspaper  reporters  was  done  at  the  expense 
of  the  telegraph  company  to  get  the  benefit 
of  the  good  will  of  the  reporters.  Held,  that 
the  two  companies  acted  together  and  were  lia- 
ble for  the  negligence  of  a  messenger  while  car- 
rying a  package  for  a  reporter. 

[Ed.  Note. — For  other  cases,  see  Maater  and 
Servant,  Cent.  Dig.  §§  1210-121C;  Dec.  Dig.  i 
I  301.*] 
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Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  R.  L.  Rust  against  the  Western 
Union  Telegraph  Company  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

N.  £k  Llndsley,  J.  H.  Talllchet  and  Geo. 
H.  Fearons,  for  appellants.  Fleet  &  McCIen- 
don  and  D.  K.  Woodward,  for  appellee. 

KEY,  J.  R.  L.  Rust  brought  this  suit 
against  the  Western  Union  Telegraph  Com- 
pany and  the  American  District  Telegraph 
Company  of  Texas,  seeking  to  recover  dam- 
ages for  personal  injuries  sustained  by  him 
In  a  collision  with  one  Jesse  Bond,  a  mes- 
senger boy  riding  a  bicycle,  and  alleged  to 
have  been  In  the  service  of  the  defendants. 
The  Western  Union  Telegraph  Company  made 
Jesse  Bond  a  party  and  asked  for  judgment 
over  against  him,  In  the  event  of  judgment 
going  against  it.  The  two  telegraph  com- 
panies answered  by  general  denial,  sworn 
denial  of  partnership,  and  pleas  of  contribu- 
tory negligence  and  pleas  over  against  Jesse 
Bond.  Defendant  Jesse  Bond  answered  by 
general  denial  and  adopted  the  answers  of 
the  other  defendants  in  so  far  as  not  Incon- 
sistent with  bis  own  defense.  There  was  a 
jury  trial,  which  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  $3,000  against  the 
two  telegraph  companies,  and  in  favor  of 
the  two  companies  over  against  Jesse  Bond 
for  the  same  amount. 

The  defendants  have  appealed,  and  the 
case  Is  presented  In  this  court  upon  numer- 
ous assignments  of  error,  but  there  Is  only 
one  question  which  we  deem  It  necessary  to 
discuss  in  this  opinion.  The  case  was  sub- 
mitted to  the  Jury  upon  special  issues,  and 
the  jury  found  that  at  the  time  of  the  acci- 
dent Jesse  Bond  was  in  the  employ  and  un- 
der the  control  of  and  doing  an  errand  for 
the  Western  Union  Telegraph  Company  and 
American  District  Telegraph  Company  of 
Texas.  The  Jury  also  found  specifically  that 
Jesse  Bond  was  the  servant  and  employe  of 
the  two  companies  at  the  time  of  the  colli- 
sion. All  those  findings  are  assigned  as  er- 
ror; the  contention  being  that  on  the  occa- 
sion under  consideration  Jesse  Bond  was  the 
servant  of  one  Glenn  Pricer,  and  not  the 
servant  of  either  of  the  telegraph  companies, 
and  therefore  the  latter  cannot  be  held  re- 
sponsible for  Jesse  Bond's  negligence.  The 
testimony  bearing  on  that  question  Is  stated 
as  follows  In  the  briefs : 

Appellants'  brief:  "Jesse  Bond  for  plain- 
tiff testified:  '*  *  *  Last  May  I  was 
working  for  the  Western  Union  Telegraph 
Company.  *  *  *  I  know  Mr.  O.  D.  Park- 
er. He  is  manager  of  the  Western  Union. 
I  had  been  working  for  the  Western  Union 
Telegraph  Company  for  two  or  three  months, 
I  think,  in  May,  1907.  I  carried  messages  and 
packages.  The  clerks  and  people  that  were 
working  for  Mr.  Parker  would  tell  me  where 


to  carry  the  messages  and  packages,  and 
the  Western  Union  Telegraph  Company  paid 
me.  They  paid  me  all  the  way  from  $15  to 
$20.  Messengers  were  supposed  to  use  a  bi- 
cycle or  a  horse.  They  required  me  to  have 
a  bleycle  or  horse.  That  was  so  we  would 
not  be  so  long  in  doing  the  work.  We  were 
supposed  to  do  our  work  quickly.  They  paid 
us  in  cash,  or  checks,  either  one.  When  I 
would  get  a  check,  I  don't  remember  what 
company's  check  It  was.  I  don't  remember 
whether  It  was  the  Western  Union  Telegraph 
Company's  check,  or  whose  name  It  would 
be  in.  I  remember  having  to  take  a  package 
from  the  Capitol  down  to  the  depot  last  May. 
I  think  It  was  Smith  Jackson,  a  clerk  down 
at  the  Western  Union  office,  told  me  to  go 
up  and  get  the  package.  He  told  me  they 
wanted  me  up  at  the  Capitol  to  take  a 
package  to  the  depot.  I  don't  remember  the 
name  of  the  man  he  told  me  that  wanted  me. . 
He  told  me  I  would  find  the  man  up  there, 
and  I  think  I  found  him  up  there  waiting 
at  the  door  of  the  Capitol,  and  he  gave  me 
a  package.  It  was  a  newspaper  budget  going 
to  the  San  Antonio  Express,  I  think.  It  was 
in  a  big  envelope.  He  told  me  to  take  it  to 
the  train  going  to  San  Antonio,  but  I  don't 
know  what  numbered  train  It  was.  The  man 
did  not  pay  me  anything.  He  said  I  did  not 
have  much  time  to  catch  the  train,  and  that 
I  would  have  to  hurry,  and  I  did  hurry.  I 
rode  my  bicycle  In  going  to  the  train,  and 
went  on  the  west  side  of  the  avenue  In  go- 
ing down.  *  •  *  An  accident  happened 
when  I  got  down  past  Ninth  street  I  hit 
a  man  and  knocked  him  down,  and  It  knock- 
ed me  off  the  wheel.  I  got  up  after  I  fell. 
•  *  •  The  caps  that  most  of  us  boys  wear 
say  on  top  "A.  D.  T."  and  "Western  Union" 
on  the  badge.  There  are  two  different  kinds 
of  caps,  I  think.  "A.  D.  T."  means  American 
District  Telegraph.  I  do  not  know  positively 
as  to  which  company  was  employing  me. 
I  did  not  sign  any  pay  roll.  Mr.  Parker  just 
gave  me  the  money  was  all.  We  signed 
something  when  paid,  but  I  don't  know 
whether  It  was  a  pay  roll  or  not  •  *  • 
Whenever  I  would  go  to  answer  a  call  for 
a  messenger,  the  office  people  would  give  me 
a  call  slip.  I  don't  remember  whether  it 
said  Western  Union  or  American  District  on 
the  call  slips.  When  I  would  go  to  the  per- 
sons wanting  a  messenger  would  tell  me 
what  I  wanted.  I  think  the  name  of  the  man 
up  at  the  Capitol  that  gave  me  the  pack- 
age to  take  to  the  train  was  Glenn  Pricer, 
a  newspaper  man.  I  went  to  the  Capitol 
and  was  ready  to  go  where  he  said  for  me  to 
go.  If  he  had  sent  me  In  some  other  direc- 
tion than  to  the  depot  I  would  have  gone, 
as  we  were  supposed  to  go  wherever  people 
wanted  us  to.  When  I  would  run  an  errand, 
I  would  have  to  report  back  to  the  office 
where  I  bad  been.  I  think  clerk  Jackson 
told  me  to  go  up  to  the  Capitol  that  evening. 
He  did  not  tell  me  whether  to  go  fast  or 
slow,  or  anything  about  It   Ha  simply  told 
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me  to  go  up  there,  that  a  man  wanted  me  to 
go  out  some  place  for  Mm.  The  man  gave 
me  a  package  to  take  to  the  train,  but  he 
did  not  give  me  any  message  of  any  kind 
for  the  Western  Union  Telegraph  Company, 
to  be  forwarded  by  the  Western  Union.  He 
gave  me  only  the  one  package.  I  did  not 
carry  any  message  for  any  person  at  the  time. 
The  man  told  me  I  would  have  to  hurry  or 
I  might  miss  the  train.  Nobody  else  told 
me  to  hurry  except  the  newspaperman,  or 
whoever  he  was,  and  If  I  hurried  more  than 
nsual  It  was  at  his  request  •  •  *  This 
cap  handed  me  Is  one  of  the  caps  worn  by 
the  messenger  boys.  This  cap  has  the  letters* 
"A.  £>.  T."  and  the  words  "Western  Union" 
on  It  This  paper  handed  me  Is  a  call  slip. 
It  says  "American  District  Telegraph  Com- 
pany." I  don't  remember  whether  I  had  one 
of  the  call  slips  when  I  went  up  to  the  Cap- 
itol on  the  evening  of  the  accident  or  not. 
I  don't  remember  whether  they  gave  me  a 
call  slip  or  not  when  I  went  up  to  the  Cap- 
itol on  this  occasion.  Sometimes  when  they 
sent  us  up  there  they  did  not  give  us  any- 
thing, but  just  told  us  to  go.  I  had  done 
this  work  before  for  that  man.  I  went  up 
there  to  do  what  the  man  told  me  to  do.  The 
Western  Union  Company  sent  me  up  there 
tor  that  purpose,  and  the  man  told  me  to 
hurry.  "W.  U."  are  the  letters  In  the  last 
column  of  this  call  slip,  but  1  don't  know  what 
they  mean.  Some  of  these  columns  are  filled 
in  when  a  messenger  goes  on  an  errand. 
The  number  of  the  messenger  Is  put  In  un- 
der the  word  "Messenger."  "Called"  means 
the  hour  the  messenger  Is  called.  "Return- 
ed" means  when  the  messenger  returns  to 
the  office.  I  never  did  collect  anything  from 
Mr.  Prlcer  at  any  time.  It  is  usual  for  mes- 
sengers to  collect  when  sent  out  on  errands. 
I  guess  "W.  U."  stands  for  Western  Union, 
but  I  don't  know  what  they  put  that  on  there 
for.  I  think  this  is  a  a  correct  copy  of  the 
words  and  letters  and  everything  on  the 
front  part  of  this  cap.  The  letters  "A.  D.  T." 
are  in  the  right  place,  and  the  "Western 
Union"  Is  In  the  right  place  under  the  "A. 
D.  T."  The  number  Is  In  the  right  place, 
and  the  two  tacks  that  hold  it  on  are  In  the 
right  place.  *  *  •  I  delivered  telegraph 
messages  sometimes.  I  did  not  take  off  my 
cap  and  put  on  another  when  I  delivered 
Western  Union  messages.  I  did  not  wear 
any  cap  nor  any  badge.  They  never  did 
give  me  any  to  wear.  I  delivered  telegrams 
or  packages  whenever  they  told  me  to.  I 
don't  know  tbat  I  could  have  managed  my 
wheel  any  better  without  that  package  in 
my  hand.  A  large  package  would  interfere 
with  managing  the  wheel,  but  a  small  pack- 
age would  not' 

"O.  D.  Parker,  a  witness  for  defendant 
Western  Union  Telegraph  Company,  testi- 
fied: —  *  •  I  am  local  manager  for  the 
Western  Union  Telegraph  Company,  and  al- 
to local  manager  for  the  American  District 
Telegraph  Company,   I  have  been  manager 


of  the  Western  Union  In  Austin  for  about  16 
years.  The  American  District  Company  has 
been  In  Austin  about  6  or  7  years.  The 
American  District  Is  a  new  concern  in  Texas. 
The  business  of  the  Western  Union  Tele- 
graph Company  Is  to  receive  and  send  tele- 
grams. It  does  not  do  anything  else.  The 
business  of  the  American  District  Telegraph 
Company  is  the  running  of  errands  for  any 
one  that  wishes  a  messenger  boy.  The  Amer- 
ican District  Company  has  call  boxes  estab- 
lished around  the  city.  For  Instance,  If  you 
have  a  call  box  in  your  place  of  business,  and 
you  want  to  send  a  boy  on  an  errand,  you 
turn  In  a  call  from  that  box,  that  call  goes 
Into  the  office,  and  a  messenger  boy  is  sent 
to  see  what  you  want  If  you  have  a  parcel 
to  be  delivered,  the  boy  delivers  it,  or,  if  you 
have  a  telegram  to  be  taken  to  the  Western 
Union  Office,  the  boy  takes  It  The  Ameri- 
can District  Company  had  burglar  alarms 
and  things  like  that  in  other  cities,  but  not 
In  Austin.  The  call  boxes  are  operated  by 
means  of  electric  wires.  The  Western  Union 
Telegraph  Company  has  no  interest  that  I 
know  of  In  the  wires  and  call  boxes  of  the 
American  District  Company.  The  properties 
of  the  two  companies  are  rendered  separate- 
ly for  taxes.  This  boy,  Jesse  Bond,  was  em- 
ployed by  the  American  District  Telegraph 
Company.  I  was  In  Austin  at  the  time  of 
the  accident  to  Mr.  Rust  In  May,  1907.  Jesse 
Bond  was  working  for  the  American  District 
Telegraph  Company.  The  two  companies  oc- 
cupy the  same  office  In  Austin.  The  Western 
Union  rents  the  building,  and  the  American 
District  Company  pays  the  Western  Union 
so  much  for  the  privilege  of  having  their 
headquarters  there.  Telegrams  for  delivery 
are  delivered  by  the  American  District  mes- 
sengers. The  Western  Union  pays  the  Amer- 
ican District  so  much  for  each  telegram  that 
they  deliver  here  and  so  much  for  every  tele- 
gram the  messenger  boys  bring  in.  That  Is 
the  way  the  American  District  Company  gets 
Its  compensation  for  the  work  done— carry- 
ing messages  for  the  Western  Union  and  car- 
rying parcels  for  the  public.  Jesse  Bond 
signed  the  monthly  pay  roll.  This  Is  an  Im- 
pression copy  of  the  pay  roll.  The  original 
pay  roll  is  not  here.  It  was  sent  off  to  head- 
quarters In  Dallas  with  the  reports  for  the 
month  of  May.  The  pay  rolls  that  he  signed 
were  on  blanks.  Jesse  Bond  was  never  paid 
anything  within  my  knowledge  by  the  West- 
ern Union  Company  while  he  worked  there. 
I  paid  him  bis  salary  as  manager.  The 
American  District  Company  Is  the  only  com- 
pany that  has  had  any  messenger  boys  work- 
ing out  of  the  office  here  for  years.  General- 
ly when  we  would  get  a  call  for  a  messenger 
we  would  give  the  boy  one  of  the  call  slips, 
but  might  not  If  the  clerk  happened  to  be 
busy.  The  call  slips  are  all  American  Dis- 
trict slips.  That  Is  the  only  kind  we  have 
ever  had.  The  Western  Union  had  never  had 
any  call  slips.  We  would  give  the  boy  one 
of  the  slips  as  a  general  tting,  and  instruct 
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him  to  go  to  Mr.  So  and  So,  or  to  such  and 
such  a  street  number,  as  the  case  might  be, 
to  see  what  was  wanted.  If  a  call  came  In 
from  outside  the  office,  we  would  send  a  boy 
to  the  person.  If  we  took  In  a  package  at 
the  office  to  be  delivered  somewhere,  the  boy 
might  be  given  special  instructions  if  the 
party  gave  special  instructions.  If  a  call 
came  in  from  the  Capitol,  we  would  just  di- 
rect the  messenger  to  go  to  that  person.  Aft- 
er the  boy  leaves  the  office,  we  have  no  con- 
trol over  him.  He  goes  to  the  man,  and  the 
man  keeps  him  as  long  as  he  pleases,  and 
the  boy  returns  and  reports  bis  time.  So  far 
as  I  know,  the  American  District  and  the 
Western  Union  are  separate  corporations. 
At  the  time  of  the  accident,  Mr.  Pricer  was 
one  of  the  correspondents  of  the  San  Antonio 
Express,  and  Mr.  Hornaday  was  another.  I 
state  as  matter  of  fact  that  Jesse  Bond  was 
employed  by  the  American  District  Tele- 
graph Company  of  Texas.  The  Western  Un- 
ion Telegraph  Company  has  no  messengers, 
and  that  was  the  case  in  May,  1007,  and 
has  been  for  several  years.  I  was  the  only 
one  that  was  employed  by  both  companies. 
As  matter  of  convenience  sometimes  my 
clerk  or  assistant  would  control  the  boys  in 
my  absence.  The 'American  District  Tele- 
graph Company  of  Texas  operates  in  most 
of  the  large  cities  in  Texas,  and  what  I  have 
stated  applies  generally.  We  have  a  sign 
out  there,  and  everything  the  American  Dis- 
trict Company  uses  is  marked  "A.  D.  T."  I 
don't  know  that  I  have  ever  taken  pains  to 
tell  the  boys,  "Now  you  are  working  for 
the  American  District  Telegraph  Company." 
They  look  in  a  measure  to  me  about  as  much 
as  to  anything  else.  *  *  *  Glenn  Pricer 
was  correspondent  here  for  the  San  Antonio 
Express.  As  to  bow  Jesse  Bond  happened 
to  do  that  work  for  nothing  for  Mr.  Pricer: 
As  I  understand,  he  went  to  the  Capitol  to 
get  what  is  called  the  news  budget  to  be 
mailed  on  the  train.  Newspaper  correspond- 
ents send  a  great  deal  of  matter  from  here 
by  telegraph,  over  the  Western  Union  wires, 
and  there  is  a  great  deal  of  competition  be- 
tween the  Western  Union  and  the  Postal 
Telegraph  Company  to  get  that  business,  and 
they  extend  courtesies  and  favors  to  the 
newspaper  correspondents.  Every  time  a  re- 
porter calls  for  a  messenger  boy  and  he  does 
any  work  for  blm  in  getting  his  budget  and 
mailing  it,  the  Western  Union  pays  the  Amer- 
ican District  Company  for  that  boy's  time. 
This  work  was  really  done  for  the  newspa- 
perman, at  the  Western  Union  Company's  ex- 
pense. The  Western  Union  was  to  get  the 
benefit  of  the  good  will  of  the  newspaperman 
by  delivering  the  package.  In  order  to  keep 
the  newspapermen  as  our  customers,  we  af- 
ford them  special  complimentary  facilities. 
If  a  messenger  boy  was  neglectful  and  slow, 
I  would  tell  him  he  must  be  prompt.  At  the 
same  time,  I  have  warned  them  repeatedly 
not  to  take  any  undue  risks.  I  have  cau- 
tioned them,  if  anything,  to  be  otherwise.  I 


tell  the  boys  how  they  should  do  the  work, 
and  instruct  them  how  the  work  should  be 
done,  when  they  come  there  as  green  hands. 
I  did  not  say  that  Jesse  Bond  was  doing  this 
piece  of  work  for  the  Western  Union.  As  to 
whether  or  not  the  package  was  being  car- 
ried for  the  Western  Union  Is  something  for 
you  to  decide.  I  have  stated  the  facts.  The 
package  was  being  carried  from  the  Capitol 
to  the  depot  at  Mr.  Pricer's  request.  Mr. 
Pricer  does  not  run  my  office.  He  called  for 
the  boy,  and  the  Western  Union,  in  exchange 
for  the  business  they  would  get  from  this 
man,  would  pay  the  American  District  Com- 
pany for  his  time.  The  Western  Union  paid 
the  American  District  Company  for  the  boy's 
services,  and  Mr.  Pricer  got  the  services.  I 
cannot  say  positively  who  asked  the  boy  to 
do  the  service  for  Mr.  Pricer.  I  know  that 
when  that  boy  was  sent  there  be  was  sent 
there  as  an  American  District  Company  boy. 
We  will  say  that  Mr.  Pricer  called  up  the 
office  where  both  companies  are  located  and 
asked  for  a  boy.  He  called  up  the  clerk  that 
answered  the  pbone.  He  called  up  the  West- 
ern Union  and  asked  that  a  messenger  boy 
be  sent  bim.  I  suppose  a  clerk  in  the  office 
started  the  boy  off.  *  *  *  Jesse  Bond 
was  working  only  for  the  American  District 
Company  and  was  wholly  under  its  control. 
If  any  one  gave  him  any  instructions  in  the 
office,  it  was  in  my  behalf,  assisting  me  in 
a  general  way ;  but  be  was  strictly  employed 
by  and  working  for  the  American  District 
Company.  Jesse  Bond  was  under  the  direc- 
tions of  the  American  District  Company  until 
he  was  sent  to  a  certain  place.  Then,  if  the 
party  wanted  to  send  him  anywhere  else,  he 
would  send  him  as  an  employe  of  the  Ameri- 
can District  Company,  under  the  party's  di- 
rections, because  the  American  District  Com- 
pany would  know  nothing  about  where  he 
was  going.  He  would  be  under  the  direc- 
tions of  the  person  who  put  in  the  call.' " 

Appellee's  brief:  "In  addition  to  appel- 
lant's statement,  Mr.  O.  D.  Parker,  local 
manager  of  the  defendant  corporations,  tes- 
tified: 'Glenn  Pricer  was  correspondent  here 
for  the  San  Antonio  Express.  As  to  how 
Jesse  Bond  happened  to  do  that  work  for 
nothing  for  Mr.  Pricer:  As  I  understand,  he 
went  to  the  Capitol  to  get  what  is  called 
the  news  budget  to  be  mailed  on  the  train. 
Newspaper'  correspondents  send  a  great  deal 
of  matter  from  here  by  telegraph  over  the 
Western  Union  wires,  and  there  is  a  great 
deal  of  competition  between  the  Western 
Union  and  the  Postal  Telegraph  Company  to 
get  that  business,  and  they  extend  courtesies 
and  favors  to  the  newspaper  correspondents. 
Every  time  a  reporter  calls  for  a  messenger 
boy  and  he  does  any  work  for  him  in  getting 
his  budget  and  mailing  it,  the  Western  Union 
pays  the  American  District  Company  for 
that  boy's  time.  This  work  was  really  done 
for  the  newspaperman  at  the  Western  Union 
Company's  expense.  The  Western  Union  was 
to  get  the  benefit  of  the  good  will  of  the 
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newspaperman  by  delivering  the  package.  In 
order  to  keep  the  newspapermen  as  our  cus- 
tomers, we  afford  them  special  complimenta- 
ry facilities.  If  a  messenger  boy  were  neg- 
lectful and  slow,  I  would  tell  him  he  must  be 
prompt  At  the  same  time,  I  have  warned 
them  not  to  take  any  undue  risks.  I  have 
cautioned  them,  if  anything,  to  be  otherwise. 
I  tell  the  boys  how  they  should  do  the  work, 
and  instruct  them  how  the  work  should  be 
done,  when  they  come  there  as  green  hands." 

Counsel  for  appellant  contend  that  the 
facts  disclosed  by  the  testimony  quoted  show 
that  this  case  belongs  in  that  class  of  cases 
where  a  servant  has  two  masters,  one  a  gen- 
eral and  the  other  a  special  master,  and  the 
latter  having  the  power  of  direction  or  con- 
trol, in  which  class  of  cases  It  has  been  held 
that,  when  the  servant  Is  guilty  of  negligence, 
the  special  and  not  the  general  master  Is  li- 
able for  damages  resulting  from  such  negli- 
gence. We  do  not  think  this  case  belongs 
s>  that  class.  In  a  luminous  opinion  by  Mr. 
Justice  Moody  in  Standard  Oil  Company  v. 
Anderson,  212  U.  8.  215,  29  Sup.  Ct  252,  63 

L.  Ed.  ,  decided  by  the  Supreme  Court  of 

the  United  States  during  the  current  year, 
the  question  under  consideration  was  dealt 
with  and  decided.  The  facts  of  that  case 
were  as  follows:  The  plaintiff  was  employed 
as  a  longshoreman  by  one  Torrence,  a  master 
stevedore,  who,  under  contract  with  the  de- 
fendant, was  engaged  in  loading  the  ship 
Susquehanna  with  oil.  The  plaintiff  was 
working  in  the  hold,  where,  without  fault  on 
his  part,  he  was  struck  and  injured  by  a 
draft  or  load  of  cases  containing  oil,  which 
was  expectedly  lowered.  The  ship  was  along- 
side a  dock  belonging  to  defendant,  and  the 
cases  of  oil  were  conveyed  from  the  dock 
to  the  batch  by  hoisting  them  from  the  dock 
to  a  point  over  the  batch,  whence  they  were 
lowered  and  guided  into  the  bold.  The  work 
was  done  with  great  rapidity.  The  motive 
power  was  furnished  by  a  steam  winch  and 
dram,  and  the  hoisting  and  lowering  were 
accomplished  by  means  of  a  tackle,  guy  rope, 
and  hoisting  rope.  The  tackle  and  ropes 
were  furnished  and  rigged  by  the  stevedore, 
and  the  winch  and  drum  were  owned  by  the 
defendant  and  placed  on  its  dock,  some  50 
feet  distant  from  the  hatch.  All  the  work 
of  loading  was  done  by  employes  of  the  steve- 
dore, except  the  operation  of  the  winch, 
which  was  done  by  a  wlnchman  in  the  gen- 
eral employ  of  the  defendant.  The  case  was 
tried  before  a  Jury,  and  the  plaintiff  had  a 
verdict.  The  verdict  establishes  that  the 
plaintiff  was  in  the  use  of  due  care,  and 
that  his  injuries  were  suffered  by  reason  of 
the  negligence  of  the  wlnchman  In  Improper- 
ly lowering  the  draft  of  cases  into  the  hold. 
The  Supreme  Court  held  that  the  wlnchman 
was,  at  the  time  the  injuries  were  received 
the  servant  of  the  defendant  Standard  OH 
Company,  and  not  the  servant  of  the  steve- 
dore. It  was  held  that  the  -fact  that  the 
wlnchman  obeyed  the  signals  of  the  gang- 


man  who  represented  the  master  stevedore 
In  timing  the  raising  and  lowering  of  the 
cases  of  oil  did  not  render  the  wlnchman  the 
servant  of  the  stevedore,  and  the  court  said: 
"The  giving  of  the  signals  under  the  circum- 
stances of  this  case  was  not  the  giving  of 
orders,  but  of  Information;  and  the  obedience 
to  those  signals  showed  co-operation  rather 
than  subordination,  and  Is  not  enough  to 
show  that  there  has  been  a  change  of  mas- 
ters." 

In  the  case  of  Drlscoll  v.  Towle,  181  Mass. 
416,  63  N.  E.  922,  the  question  under  con- 
sideration was  considered  and  decided  on  the 
following  state  of  facts:  In  that  case  the 
defendant  was  engaged  in  a  general  team- 
ing business.  He  furnished  a  horse,  wagon, 
and  driver  to  the  Boston  Electric  Light  Com- 
pany. The  driver  reported  to  the  electric 
light  company  and  received  directions  as  to 
what  to  do  and  where  to  go  from  an  employe 
of  that  company,  but  at  night  returned  the 
horse  and  wagon  to  the  defendant's  stable 
and  received  pay  from  the  defendant  While 
traveling  to  carry  out  an  order  received 
from  the  company,  he  negligently  Injured  the 
plaintiff,  who  brought  an  action  to  recover 
for  the  Injuries,  alleging  that  the  driver  was 
the  defendant's  servant  It  was  held  that 
there  was  evidence  which  would  warrant  the 
jury  in  finding  that  the  driver  continued  to 
be  the  defendant's  servant  It  was  said  in 
the  opinion  of  the  court  delivered  by  Holmes, 
G.  J.:  "But  the  mere  fact  that  a  servant  is 
sent  to  do  work  pointed  out  to  him  by  a  per- 
son who  has  made  a  bargain  with  his  master 
does  not  make  him  that  person's  servant 
More  than  that  is  necessary  to  take  him  out 
of  the  relation  established  by  the  only  con- 
tract which  he  has  made,  and  to  make  him  a 
voluntary  subject  of  a  new  sovereign,  as  the 
master  sometimes  was  called  In  the  old 
books.  *  •  *  In  this  case  the  contract 
between  the  defendant  and  the  electric  light 
company  was  not  stated  In  terms,  but  it  fair- 
ly could  have  been  found  to  have  been  an 
ordinary  contract  by  the  defendant  to  do  his 
regular  business  by  his  servants  in  the  com- 
mon way.  In  all  probability  It  was  nothing 
more.  Of  course,  in  such  cases,  the  party 
who  employs  the  contractor  indicates  the 
work  to  be  done,  and  in  that  sense  controls 
the  servant  as  he  would  control  the  contract- 
or, if  be  were  present;  but  the  person  who 
receives  such  orders  is  not  subject  to  the 
general  orders  of  the  party  who  gives  them. 
He  does  his  own  business  in  his  own  way, 
and  the  orders  which  he  receives  simply 
point  out  to  him  the  work  which  he  or  his 
master  has  undertaken  to  do.  There  la  not 
that  degree  of  intimacy  and  generality  in  the 
subjection  of  one  to  the  other  which  is  neces- 
sary In  order  to  Identify  the  two  and  make 
the  employer  liable  under  the  fiction  that  the 
act  of  the  employed  is  his  act."  See,  also, 
Sanford  v.  Standard  Oil  Co.,  118  N.  Y.  571, 
24  N.  E.  313,  16  Am.  St.  Rep.  787;  Johnson 
v.  Netherlands  American  Steam  Nav.  Co.,  132 
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N.  T.  576,  30  N.  E.  505;  The  Victoria  (D.  C.) 
09  Fed.  160;  The  Lianacrieve  (D.  C.)  87  Fed. 
570;  McGough  v.  Ropner  (D.  C.)  87  Fed.  534; 
The  Gladestry,  128  Fed.  591,  63  C.  C.  A. 
198;  The  City  of  San  Antonio,  143  Fed.  955, 
75  C.  0.  A.  27. 

There  is  testimony  In  the  record  which  sup- 
ports the  several  findings  of  the  Jury,  except 
perhaps  the  finding  that  the  American  Dis- 
trict Telegraph  Company  of  Texas  was  a 
subsidiary  corporation,  acting  under  the  di- 
rection and  control  of  the  Western  Union 
Telegraph  Company;  and  the  finding  that 
Jesse  Bond  was  riding  his  bicycle  at  an  ex- 
cessive rate  of  speed  at  the  time  he  struck 
the  plaintiff.  In  view  of  the  other  facts 
found  by  the  Jury,  the  two  referred  to  are 
not  material.  The  testimony  shows  such  act- 
ing together  as  rendered  the  two  companies 
liable  for  the  negligence  of  Jesse  Bond,  and 
the  Jury  found  (which  finding  is  supported 
by  testimony)  that  Jesse  Bond  was  guilty  of 
negligence  In  not  keeping  a  proper  lookout 
to  prevent  a  collision  with  other  persons. 

No  reversible  error  has  been  pointed  out, 
and  the  Judgment  is  affirmed. 

Affirmed. 


MISSOURI,  K.  ft  T.  RY.  CO.  OF  TEXAS  v. 
HARRISON. 

(Court  of  Civil  Appeals  of  Texas.    May  12, 
1909.   Rehearing  Denied  June  9,  1909.) 

1.  Carriers  (i  305*)— Injuries  to  Passen- 
oebs — Liability. 

Where  a  carrier's  negligence  In  leaving  a 
depression  in  a  depot  platform  contriouteu  to 
an  accident  resulting  in  injury  to  a  person,  the 
fact  that  the  negligence  of  another  contribu- 
ted to  the  accident  did'  not  defeat  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1245;  Dec.  Dig.  f  305.*] 

2.  Cabbiebs  (|  305*)— Injuries  to  Passen- 
gebs— Liability. 

A  carrier  negligently  left  a  depression  in 
a  depot  platform.  A  passenger,  in  attempting 
to  go  around  the  depression,  then  filled  with 
water,  was  struck  by  an  engine  and  knocked 
against  a  third  person,  who  was  thereby  hurled 
against  the  handles  of  a  track  on  the  platform. 
Held,  that  the  negligence  of  the  carrier  in  leav- 
ing the  depression  in  the  platform  was  the  prox- 
imate cause  of  the  injury  to  the  third  person, 
authorizing  a  recovery  therefor. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1245 ;  Dec.  Dig.  8  305.*] 

3.  Neqliqence  (I  58*)— Proximate  Cause. 

The  proximate  and  natural  consequences  of 
a  negligent  act  are  always  deemed  to  be  fore- 
seen, and  one  guilty  of  negligence  is  liable  for 
injuries,  though  the  precise  injury  might  not 
have  been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  71;  Dec.  Dig.  i  58.*] 

4.  Cabbiebs  (I  280*)— Carriage  or  Passen- 
gers—Cabe  Required. 

A  carrier  must  exercise  the  highest  degree 
of  care  that  a  very  cautious  and  prudent  per- 
son would  exercise,  under  similar  circumstances, 
to  provide  for  its  passengers  a  safe  approach 


to  its  passenger  coach,  and  a  failure  to  exercise 
such  care  is  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1087;  Dee.  Dig.  |  280.* J 

5.  Trial  (|  257*)— Instbuctioks— Requests 
— Time  to  Make. 

It  is  discretionary  for  the  court  to  give  * 
requested,  charge  not  asked  until  after  the  jury 
had  retired. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  H  642,  645 ;  Dec.  Dig.  f  257.*] 

6.  Tbial  (I  312*)— Instbuctions  Afteb  Sub- 
mission—Discretion  of  Tbial  Coubt. 

The  act  of  the  court  in  calling  the  jury 
back,  after  they  had  retired  to  their  room  to 
consider  the  verdict,  but  before  they  had  done 
anything  toward  considering  the  case,  and  then 
giving  them  a  requested  charge,  is  not  an  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  744 ;  Dec  Dig.  i  312.*] 

Appeal  from  District  Court,  Cooke  Coun- 
ty; Clem  B.  Potter,  Judge. 

Action  by  Thad  S.  Harrison  against  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

See  44  Tex.  Civ.  App.  58,  99  S.  W.  124 ; 
109  S.  W.  442. 

Garnett  ft  Eldridge,  for  appellant  Stuart 
ft  Bell,  for  appellee. 


JAMES,  C.  J.  The  action  was  brought  by 
appellee  for  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  him  in  the 
attempt  to  save  Mrs.  Parker  from  being  in- 
jured by  appellant's  passenger  train. 

The  petition  alleged:  That  Mrs.  Parker, 
an  acquaintance  of  plaintiff,  had  her  ticket 
and  was  in  the  waiting  room  of  defendant's 
station  at  the  town  of  Myra,  intending  to 
leave  for  Gainesville,  when  the  passenger 
train  whistled,  and  that  she  then,  as  was 
the  custom,  went  out  of  the  north  door  of 
the  waiting  room  and  proceeded  westwardly 
along  defendant's  platform  towards  the  place 
where  first-class  passengers  were  accustomed 
to  board  the  train,  along  the  route  provided 
for  her  on  the  platform  for  that  purpose: 
that  it  was  raining,  and  she  had  to  bow  her 
head  on  account  of  the  rain,  which  was  com- 
ing from  the  north  and  west;  that  as  she 
was  thus  proceeding  along  the  route  provided 
for  her,  and  which  she  was  invited  to  take, 
which  led  her  between  a  pool  of  water  on  the 
platform  and  the  south  rail  of  the  track, 
she  was  struck  by  defendant's  engine,  ten- 
der, or  cars,  part  of  which  extended  over  the 
platform  and  struck  ber  and  knocked  her 
against  plaintiff;  that  plaintiff  was  following* 
along  at  the  side  of  Mrs.  Parker  after  she 
left  the  waiting  room,  and  he  noticed  her 
as  she  started  to  follow  said  passageway  be- 
tween said  pool  and  the  track,  and  saw  her 
treading  her  way  with  ber  bead  bowed,  and 
saw  that  the  engine,  tender,  or  cars  were  like- 
ly to  strike  her,  whereupon  he  made  a  grab 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  4s  Reporter  Indexes 
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for  her,  or  grabbed  her,  with  the  intention  of 
rescuing  her  from  her  perilous  situation,  but, 
before  plaintiff  could  pull  her  clear  of  the 
train,  she  was  struck,  and  plaintiff  was 
struck  by  her,  or  by  the  train,  and  hurled 
against  the  handles  of  some  trucks  and 
against  the  platform  and  Injured.  The  peti- 
tion alleged :  That  a  pair  of  trucks  were  left 
by  defendant  standing  on  the  platform  and  in 
the  way  of  the  passage  from  the  waiting 
room  to  the  place  of  boarding  the  train; 
said  trucks  being  about  3  feet  wide  and  6 
feet  long,  having  two  sharp  handles  at  each 
end,  the  ends  being  to  the  east  and  west,  and 
were  located  on  the  platform  about  2%  or 
3  feet  from  the  north  side  of  the  depot  and 
3*6  or  4  feet  from  the  south  rail  of  the 
main  track;  that  between  said  trucks  and 
the  main  track  was  a  pool  of  water  that  had 
been  allowed  to  form,  extending  from  the 
trucks  to  the  end  of  the  cross-ties  of  the 
main  track,  leaving  a  narrow  passageway 
from  1  to  1%  feet  wide  between  said  pool 
and  the  south  rail  of  the  main  track  for 
passengers  to  walk  in.  The  negligence  of  de- 
fendant was  alleged  to  be :  (1)  In  construct- 
ing and  maintaining  the  platform  as  afore- 
said and  Inviting  the  public  to  use  it,  when 
the  engine,  tender,  and  coaches  on  the  main 
track  extended  two  feet  over  on  the  plat- 
form. (2)  In  leaving  said  trucks  standing,  as 
they  were,  with  the  pool  of  water  between 
them  and  the  track,  thereby  leaving  a  space 
of  about  1  to  1%  feet  wide  for  passengers 
to  use,  when  such  space  was  overlapped  by 
the  tender,  engines,  and  coaches  passing. 
And  (3)  In  that  the  defendant's  servants  in 
charge  of  the  train  saw,  or  could  have  seen 
by  the  use  of  ordinary  care,  Mrs.  Parker  and 
her  perilous  situation,  and  failed  to  use  the 
means  at  hand,  and  failed  to  warn  her  or 
halt  the  train.  This  last  form  of  negligence 
was  not  submitted.  The  answer,  besides  de- 
murrers and  general  denial,  alleged:  That, 
even  if  the  trucks  and  pool  of  water  were 
there  upon  the  platform,  they  were  not  the 
proximate  cause  of  plaintiff's  injuries,  but 
that  the  proximate  cause  was  the  fact  that 
Mrs.  Parker  negligently  and  suddenly  step- 
ped against  the  engine  and  was  struck  and 
thrown  by  the  engine  against  plaintiff,  who 
was  close  beside  her.  That  defendant,  In 
the  exercise  of  that  care  demanded  of  a  rea- 
sonably prudent  person,  did  not,  under  all 
the  circumstances,  foresee,  and  could  not 
have  anticipated,  that  any  person  would  have 
been  injured  by  stepping  against  the  engine 
at  the  time  and  place  Mrs.  Parker  did,  by 
reason  of  the  trucks  and  water;  said  water 
consisting  of  a  small  sheet  as  the  result  of 
a  rain  then  falling.  And  that  defendant 
ought  not  to  be  held  liable  for  such  an  un- 
looked  for  injury  to  plaintiff,  which  a  pru- 
dent person  would  not  have  foreseen  or  antic- 
ipated. The  verdict  was  for  plaintiff  in  the 
sum  of  |5,000. 

The  case  has  been  twice  before  the  Court  of 
Civil  Appeals.    44  Tex.  Civ.  App.  58,  99 


S.  W.  124;  109  S.  W.  442.  On  the  last  ap- 
peal the  court  at  Ft  Worth  held,  on  substan- 
tially the  same  evidence,  that  the  question 
of  the  negligence  of  defendant  In  having  Its 
platform  and  passageway  leading  to  the 
train  In  the  condition  it  was,  and  that  this 
negligence  proximately  contributed  to  plain- 
tiff's Injury,  were  questions  for  the  jury. 
We  concur  with  the  ruling,  and  we  find,  as 
our  conclusion  from  the  evidence,  that  it 
was  sufficient  to  take  the  case  to  the  jury, 
in  deference  to  the  verdict,  upon  which  the 
present  judgment  is  based. 

The  proposition  under  appellant's  first  as- 
signment Is  as  follows :  'The  evidence  shows 
that  Mrs  Parker,  by  reason  of  her  own  neg- 
ligence, placed  herself  in  peril,  in  this,  that 
instead  of  following  her  husband,  or  passing 
to  the  other  side  of  the  trucks,  or  waiting 
at  said  shallow  surface  water  until  the  en- 
gine passed,  she  suddenly  and  unexpected- 
ly ceased  following  behind  ber  husband,  and 
turned  and  instantly  stepped  toward  and 
against  said  incoming  engine,  thus  placing 
herself  in  peril  by  her  own  negligence." 
While  we  think  that  Mrs.  Parker  was  not 
guilty  of  negligence  as  a  matter  of  law,  that 
question  in  this  case  Is  immaterial.  If  de- 
fendant's negligence  contributed  to  the  ac- 
cident, and  hers  did  also,  both  concurring, 
her  negligence  would  have  barred  a  recovery 
In  a  suit  brought  by  her;  but  this  is  not  a 
suit  by  her,  and  her  negligence  would  not 
serve  to  defeat  a  recovery  by  plaintiff.  The 
negligence  of  defendant,  if  as  alleged,  was 
unquestionably  a  proximate  cause,  and,  if 
Mrs.  Parker  was  negligent  also,  both  were 
concurrent  causes.  The  result  of  these  views 
Is  that  defendant  would  be  liable  wltbout 
reference  to  the  negligence  of  Mrs.  Parker. 
His  own  recklessness  or  contributory  negli- 
gence would  bar  him ;  and  this,  as  we  under- 
stand defendant's  answer,  was  not  pleaded. 
Donahoe  v.  Railway,  83  Mo.  560,  53  Am.  Rep. 
594. 

The  other  propositions  under  the  first  as- 
signment add  no  strength  to  tbe  assignment, 
and  they  are  all  overruled.  Our  conclusion 
of  fact  above  stated,  together  with  what  has 
been  said,  requires  us  to  overrule  tbe  sec- 
ond, third,  and  fourth  assignments  of  error. 

The  fifth  assignment  complains  of  tbe  re- 
fusal of  this  charge:  "If  you  find  from  the 
evidence  that  defendant  was  negligent  In  per- 
mitting the  sheet  of  water  to  be  on  Its  plat- 
form, yet  if  you  find  from  the  evidence  that 
defendant,  its  agents  and  servants,  coufd 
not  have  foreseen  or  anticipated  that  injury 
would  result  to  some  one  by  reason  thereof, 
and  if  you  find  from  the  evidence  that,  while 
Mrs.  Parker  was  going  to  said  train,  she 
stepped  to  or  toward  or  against  said  engine, 
as  it  was  passing  her,  and  that  said  Harri- 
son in  endeavoring  to  rescue  her  was  hurt 
and  injured,  you  will  find  for  the  defendant" 
The  court  charged  the  Jury:  "If  you  find 
from  the  evidence  that  the  sheet  of  water  on 
defendant's  platform  was  the  result  of  a  re- 
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cent  rain,  and  that,  under  the  circumstances 
then  and  there  existing,  defendant  was  not 
negligent  on  account  of  said  pool  of  water 
being  there,  then  you  cannot  charge  defend- 
ant with  negligence  because  it  was  there." 
To  have  given  the  requested  charge  would 
have  tended  to  lead  the  Jury  to  believe  that 
defendant  might  not  be  liable  for  the  natural 
and  ordinary  results  of  allowing  the  pool  to 
be  there.  As  stated  In  Railway  v.  Barrett 
<Tex.  Civ.  App.)  101  S.  W.  1025,  the  injuri- 
ous, proximate,  and  natural  consequences  of 
a  negligent  act  are  always  deemed  to  be 
foreseen.  If,  as  the  beginning  of  this  re- 
quested charge  states,  the  presence  of  the  pool 
was  negligence,  defendant  would  be  liable  for 
Injuries  produced  by  it  to  passengers,  al- 
though the  precise  injury  which  occurred 
might  not  have  been  anticipated.  Railway  v. 
Morgan  (Tex.  Civ.  App.)  108  S.  W.  725;  Rice 
v.  Dewberry  (Tex.  Civ.  App.)  93  S.  W.  719. 
That  persona  were  liable  to  step  around  this 
pool  of  water,  and  thereby  be  brought  In 
dangerous  proximity  to  the  track,  suggests 
Itself  too  plainly  to  admit  of  any  question. 

We  overrule  the  sixth  assignment,  which 
complains  of  the  Instruction  that  it  was  de- 
fendant's duty  to  exercise  the  highest  degree 
of  care  that  a  very  cautious,  competent,  and 
prudent  person  would  exercise,  under  similar 
circumstances,  to  provide  for  its  passengers 
at  Myra  a  safe  approach  to  its  passenger 
coach,  and  a  failure  to  exercise  such  care  Is 
negligence.  As  Mrs.  Parker  was  a  passenger 
at  the  time,  there  was  no  error  In  this  charge. 
Railway  v.  Turney,  33  Tex.  Civ.  App.  626,  78 
S.  W.  256;  Railway  v.  Byers  (Tex.  Civ.  App.) 
70  S.  W.  559.  The  case  of  Railway  v.  Tur- 
ney decides  that  the  high  degree  of  care  in 
respect  to  passengers  obtains  on  defendant's 
premises  generally,  as  well  as  upon  trains, 
which  disposes  of  the  seventh  and  tenth  as- 
signments also. 

The  eighth  complains  of  this  charge:  "If 
you  believe  from  the  evidence  that  the  de- 
fendant failed  to  provide  a  reasonably  safe 
approach  to  its  coach  for  passengers  at  Myra, 
and  if  you  further  find  that  such  failure,  if 
any,  was  'negligence'  as  heretofore  defined 
herein,  and  that  by  reason  of  such  negligence, 
if  any,  Mrs.  John  Parker,  while  approaching 
defendant's  train  to  take  passage  thereon, 
was  struck  by  an  engine  of  defendant,  and 
that  plaintiff,  in  making  an  effort  to  rescue 
Mrs.  Parker,  was  himself  struck  and  there- 
by Injured,  you  will  find  for  plaintiff."  The 
train  which  struck  Mrs.  Parker  was  going 
east.  She  testified:  "We  went  out  of  the 
north  door  and  went  west  The  coach  for 
ladles  to  ride  in  always  stops  west  of  the 
door  where  we  go  out  The  coach  always 
stopped  at  the  west  end  of  the  platform 
when  the  train  was  going  east.  We  started 
along  by  the  house,  going  west,  starting  to 
the  coach."  Other  testimony  was  to  the  same 
effect;  all,  It  seems,  without  contradiction. 
They  were  thus  on  the  way  to  such  point 
when  the  accident  occurred.  In  view  of  this 


the  propositions  directed  against  the  charge 
have  no  force.  In  substance,  they  are  that 
the  charge  was  not  applicable  to  the  facts, 
because  the  train  had  not  then  stopped,  and 
until  it  stopped  it  could  not  have  been  known 
where  the  approach  to  said  coach  would  be, 
or  'that  these  obstacles  would  be  In  the  way, 
for  no  passenger  would  be  expected  to  board 
a  running  train;  and  because  defendant 
owed  no  duty  to  any  one  to  provide  a  rea- 
sonably safe  passway  to  Its  running  trains; 
and  because  there  was  no  negligence  In  hav- 
ing the  trucks  where  they  were  until  it.  was 
known  just  where  the  baggage  car  would 
stop. 

The  eleventh  assignment  is  that  the  court 
erred  in  giving  special  charge  No.  4  requested 
by  plaintiff,  because  the  calling  of  the  jury 
back,  after  they  had  retired  to  their  room 
to  consider  their  verdict  gave  undue  prom- 
inence to  the  Issues  made  by  said  charge  and 
was  calculated  to,  and  did,  cause  the  Jury 
to  render  an  Improper  verdict  It  Is  made  to 
appear  that,  just  after  the  jury  were  con- 
ducted to  their  room,  but  before  the  papers 
had  been  taken  from  the  table,  and  before 
a  foreman  had  been  chosen,  and  before  they 
had  in  any  way  discussed  or  deliberated  on 
the  case,  the  Judge  recalled  them  and  gave 
them  an  additional  Instruction,  being  plain- 
tiff's special  charge  No.  4,  which  was  as  fol- 
lows: "Even  though  you  may  find  from  the 
evidence  that  Mrs.  Parker,  for  her  own  safe- 
ty, failed  to  use  ordinary  care — that  is,  the 
degree  of  care  a  person  of  ordinary  prudence 
would  use  under  similar  circumstances — yet 
if  you  find  that  the  railway  company  failed 
to  provide  a  reasonably  safe  approach  for  its 
passengers  to  its  passenger  coach  at  Myra, 
and  that  such  failure,  If  any,  was  negli- 
gence, as  'negligence'  has  been  defined  in  the 
first  section  of  the  court's  charge  herein,  and 
such  negligence,  if  any,  was  a  proximate 
cause  of  plaintiff's  injury,  you  will  find  for 
the  plaintiff."  This  charge  was  in  accord- 
ance with  the  views  we  have  expressed,  and 
the  general  charge  which  the  court  had  just 
given  contained  no  direct  instruction  to  the 
effect  that  Mrs.  Parker's  negligence  would  not 
prevent  plaintiff's  recovery,  and  it  was  em- 
inently proper  that  It  should  have  been  given 
In  unmistakable  terms.  As  plaintiff  had  de- 
layed asking  it  until  after  the  jury  had  re- 
tired, the  court  could  have  refused  It  with- 
out error.  It  was  discretionary-  with  him,  un- 
der the  circumstances,  to  give  it  or  not  It 
was  no  abuse  of  discretion  to  recall  them 
and  give  it,  especially  when  it  appears  that 
they  had  barely  reached  their  room,  and  had 
done  nothing  toward  considering  the  case. 
We  can  see  no  more  harm  in  what  was  done, 
than  if  they  had  been  given  this  additional 
instruction  before  they  had  left  the  court- 
room.  The  assignment  is  overruled. 

The  twelfth,  thirteenth,  and  fourteenth  as- 
signments are  disposed  of  by  the  conclusion 
of  fact  stated  In  the  first  part  of  this  opinion. 

Judgment  affirmed. 
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JOHNSON  et  aL  t.  HULBTT. 
(Court  of  Civil  Appeal!  of  Texas.    May  12, 

1909.    Rehearing  Denied  June  9,  1909.) 
L  Landlord  and  Tenant  (|  28*)— Leases— 

Execution. 

If  defendant  was  Induced  to  sign  a  lease 
by  the  landlord's  agents  on  the  representation 
that  it  was  necessary  to  facilitate  a  transfer 
of  the  lease  to  another,  and  defendant  would 
not  have  done  so  except  for  such  representation, 
defendant  would  not  be  liable  on  the  lease,  but 
otherwise  if  he  signed  the  lease  without  any  in- 
ducements, though  he  may  have  intended  to 
transfer  the  lease  at  once  to  another. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  I  28.*] 

2.  Landlord  and  Tenant'  ft  230*)— Action 
for  Rent—  Express  Contract. 

Where,  in  an  action  for  rent,  the  landlord 
declared  on  an  express  written  contract,  he 
could  not  recover  for  use  and  occupation  nor  on 
a  verbal  promise  to  pay  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  922,  925;  Dec.  Dig.  f 
230.*] 

3.  Landlord  and  Tenant  ft  274*)— Distress 
—Set- Off. 

Where,  in  an  action  for  rent  on  a  writ- 
ten lease,  defendant  denied  executing  the  lease, 
bat  admitted  using  the  premises  for  two  months, 
and  claimed  damages  for  an  illegal  distress,  the 
amount  due  for  use  and  occupation  could  be 
set  off  against  the  damages  for  the  illegal  dis- 
tress, in  case  plaintiff  did  not  succeed  In  es- 
tablishing the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |'274.*] 

4.  Landlord  and  Tenant  ft  200*)— Holding 
Over — Liability  fob  Rent.  • 

Where  a  tenant  by  the  month  holds  over, 
he  is  liable  for  rent  for  the  whole  month,  though 
he  has  no  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  796 ;  Dec.  Dig.  f  200.*] 

5.  Principal  and  Agent  ft  101*)— Author- 
ity—Agreement. 

An  agreement  by  a  landlord's  agents  that 
the  tenant  might  remain  in  possession  for  part 
of  a  month  without  payment  of  rent  is  unen- 
forceable, in  the  absence  of  proof  that  the  agents 
bad  authority  to  make  it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  I  101.*] 

6.  Landlord  and  Tenant  ft  246*)— Land- 
lord's Lien  —  Property.  Subject— Hotel 
Furniture. 

Under  Rev.  St.  1895,  art  3251,  creating  a 
landlord's  lien,  the  owner  of  a  hotel  had  a  lien 
on  the  furniture  of  the  tenant  used  in  operating 
it  for  the  rent  of  the  entire  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  |  992;  Dec.  Dig.  |  246.*] 

7.  Landlord  and  Tenant  ft  274*)— Liabil- 
ity fob  Rent— Distress. 

Where  a  tenant  is  about  to  remove  his 
property  from  the  rented  premises,  the  land- 
lord may  sue  out  a  distress  warrant  against  the 
same  without  liability  for  damages  for  levying 
on  more  of  the  tenant's  goods  than  was  neces- 
sary to  secure  the  rents  so  long  as  the  writ  was 
sued  out  for  no  more  than  was  due  or  to  be- 
come due  for  rent 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  i  274.*] 

8.  Landlord  and  Tenant  ft  274*)— Rent- 
Illegal  Distress— Damages. 

A  tenant's  measure  of  damages  for  the 
seizure  of  hotel  furniture  under  an  alleged  il- 


legal distress  warrant  for  unpaid  rent  is  the 
loss  arising  from  the  deprivation  of  the  use  of 
the  property  seized  ana  deterioration,  if  any, 
the  tenant  not  being  entitled  to  recover  for  the 
loss  of  the  use  of  the  furniture  in  connection 
with  another  boarding  house  in  which  he  could 
have  used  it  and,  if  he  could  have  rented  other 
furniture,  the  amount  paid  for  the  use  of  it, 
together  with  any  depreciation  in  the  value  of 
the  furniture  seized  by  reason  of  the  levy,  would 
have  been  a  proper  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  1163 ;  Dec.  Dig.  §  274.*] 

9.  Appeal  and  Error  (f  736*)— Assignments 
of  Error— Grouping  Assignments. 

Assignments  of  error  that  a  general  de- 
murrer should  have  been  sustained,  that  a  spe- 
cial exception  should  have  been  sustained,  and 
that  evidence  on  different  subjects  should  not 
have  been  admitted,  were  improperly  grouped. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3028;  Dec.  Dig.  5  736.*] 

10.  Appeal  and  Ebrob  ft  742*)— Record- 
Propositions— References  to  Record. 

References  to  the  record  cannot  take  the 
place  of  statements  in  support  of  assignments  of 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  |  742.*] 

11.  Evidence  (f  317*)— Hearsay— Conversa- 
tions with  Others. 

Conversations  had  between  defendant  in 
an  action  for  rent  and  an  alleged  transferee 
of  the  lease  were  inadmissible  against  the  land- 
lords, who  were  neither  present  nor  represented 
by  an  agent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1174;  Dec.  Dig.  f  317.*] 

12.  Evidence  ft  357*)— Admissibility— Let- 
ters. 

Where,  in  an  action  for  rent  B.  swore  that 
his  firm  were  special  agents  of  plaintiffs  to 
procure  defendant's  signature  to  a  lease,  and 
that  he  sent  certain  letters  with  reference  to 
the  matter  to  plaintiffs,  the  letters  were  ad- 
missible. 

[Ed.  Note.— For .  other  cases,  see  Evidence, 
Cent  Dig.  H  1492-1499;  Dec.  Dig.  |  357.*] 

13.  Evidence  ft  271*)— Admissibility— Self- 
Serving  Declaration. 

In  an  action  on  a  lease,  defendant's  un- 
derstanding concerning  the  lease,  and  that  he 
signed  it  merely  to  facilitate  his  transfer  with- 
out liability,  was  self-serving  and  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1068-1104;  Dec  Dig.  |  271.*] 

14.  Evidence  ft  114*)— Declarations— Rel- 
evancy. 

In  an  action  on  a  lease,  evidence  of  conver- 
sations between  witness  and  defendant  and  ne- 
gotiations had  with  the  landlords'  agents  after 
defendant  had  signed  the  lease  were  irrelevant 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  f  114.*] 

15.  Payment  (|  23*)— Dishonored  Cheok. 
Deposit  of  a  check  by  a  debtor  to  the  credit 

of  his  creditor  does  not  constitute  payment  pro 
tanto  when  the  check  is  afterwards  dishonored. 

[Ed.  Note.— For  other  cases,  jee  Payment 
Cent.  Dig.  }  88  ;  Dec.  Dig.  |  23.*] 

Appeal  from  District  Court  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  T.  A.  Johnson  and  another 
against  F.  Hulett  Judgment  for  plaintiffs 
for  less  than  the  relief  demanded  and  award- 
ing defendant  judgment  on  a  counterclaim, 
plaintiffs  appeal.   Reversed  and  remanded. 


Tor  mner  cases  see  same  topic  and  section  NUMBER  la  Dec.  ft  Am.  Digs.  1807  to  date,  *  Reporter  Indexes 
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Ira  Wester,  Clifford  Braley,  and  Allen  & 
Dohoney,  for  appellants.  Reeder,  Graham  & 
Williams,  for  appellee. 

FLY,  J.  The  appellants,  T.  A.  Johnson 
and  W.  T.  Scott,  sued  appellee,  alleging: 
That  they  owned  the  Elmhirst  Hotel  In  Am- 
anita, Tex. ;  that  on  or  about  October  2, 1907, 
they  entered  into  a  written  lease  contract 
with  appellee  of  said  hotel  for  a  term  of  nine 
months  at  a  rental  of  $300  a  month;  that 
appellee  owned  the  furniture  In  the  hotel 
apon  which  appellants  obtained  a  statutory 
*en  by  virtue  of  said  lease ;  that  appellee  oc- 
cupied the  hotel  from  October  1,  to  Novem- 
ber 8,  1907,  at  which  time  he  breached  his 
contract  and  abandoned  the  hotel  and  remov- 
ed a  part  of  the  furniture  therefrom  with  the 
design  of  moving  it  out  of  the  county;  that 
appellants  obtained  a  distress  warrant,  which 
was  levied  on  certain  of  the  furniture.  Ap- 
pellants prayed  for  Judgment  for  $1,800,  and 
for  the  foreclosure  of  their  lien.  Appellee 
answered:  That  he  had  refused  to  sign  the 
written  contract  when  presented  to  him  by 
Currie  &  Dohoney,  agents  of  appellants,  but 
agreed  with  them  to  pay  $300  for  the  month 
of  October,  1907 ;  that  in  that  month  he  sold 
bis  furniture  to  one  David  Long  for  $1,000, 
in  consideration  that  he  would  make  satis- 
factory arrangements  for  the  lease  of  the 
property ;  and  that  he  went  off  and  returned 
bringing  the  contract  herein  sued  on  and  in 
company  with  one  Spann,  who  was  acting  for 
Currie  &  Dohoney,  and  requested  that  appel- 
lee sign  said  contract  and  transfer  it  to  Long, 
and  appellee  signed  the  contract  with  the 
understanding  that  he  was  not  to  be  bound, 
but  as  a  means  of  transferring  it  to  Long. 
He  alleged  that  he  paid  the  rent  for  Octo- 
ber with  $100  in  cash  and  a  check  given  by 
Long  for  $200.  He  prayed  for  damages  for 
the  levying  of  the  distress  warrant  on  his 
furniture.  The  cause  was  tried  without  a 
jury,  and  judgment  was  rendered  in  favor  of 
appellants  for  $200  rent  for  October  and  $80 
for  eight  days  in  November,  1907,  and  for  ap- 
pellee for  $740,  less  a  credit  of  $280,  found  to 
be  due  for  rent 

It  appears  from  the  statement  of  facts  that 
appellants  lived  in  Paris,  Tex.,  and  owned 
the  Elmhirst  Hotel  In  Amarlllo,  which  they 
leased  to  appellee  for  $210  a  month.  The 
lease  expired  on  October  1,  1907,  and  appel- 
lants demanded  $300  a  month  for  the  next 
nine  months,  and  prepared  and  sent  a  written 
contract  of  lease  to  Currie  &  Dohoney,  upon 
receiving  the  letter's  message  that  appellee 
would  lease  on  their  terms.  They  signed 
the  contract  before  they  sent  it,  and  Currie 
&  Dohoney  delivered  it  to  appellee.  Appel- 
lee said  he  wanted  the  furniture  of  his 
daughter  excepted  from  the  Hen  reserved  in 
the  contract,  and  Currie  &  Dohoney  sent  It 
back  to  appellants  for  their  action.  That 
property  was  excepted  by  appellants,  and  the 
contract  returned  and  placed 'In  the  hands  of 
appellee  for  bis  signature.  Appellee  admitted 


in  his  testimony  that  he  made  but  one  objec- 
tion to  the  contract,  and  that  was  in  regard 
to  his  daughter's  furniture,  and  that  objec- 
tion was  made  after  he  had  fully  considered 
the  contract  Prior  to  October  Currie  &  Do- 
honey had  no  dealings  with  appellee  for  ap- 
pellants. Appellee  admitted  that  fact  The 
lease  money  was  never  paid  by  appellee  to 
Currie  &  Dohoney.  He  did  not  deny  that  the 
contract  was  always  sent  back  to  appellants 
when  any  change  was  desired  in  It  and  he 
did  not  swear  to  any  act  of  agency  on  their 
part  except  to  bring  the  contract  signed  by 
appellants  to  him  for  his  signature.  The 
agency  was  denied  by  Currie  &  Dohoney  and 
by  appellants.  Appellee  admitted  that  he 
agreed  to  pay  $300  for  October,  and  that  he 
paid  only  $100  of  the  sum.  He  swore  that 
he  signed  the  contract  of  lease  in  the  latter 
part  of  October  on  the  representation  of 
Spann,  a  stenographer  in  the  office  of  Cur- 
rie &  Dohoney,  that  he  should  do  so  In  or- 
der to  transfer  the  lease  to  one  Long,  who 
had  contracted  to  buy  his  furniture  and 
take  the  lease  off  his  hands.  It  was  not 
shown  that  appellants  agreed  to  the  trans- 
fer of  the  lease,  and  when  sent  to  them 
they  promptly  repudiated  it  At  the  time 
the  distress  warrant  was  obtained  and  exe- 
cuted, appellee  had  abandoned  the  hotel  and 
sold  part  of  the  furniture.  All  of  the  testi- 
mony showed  that  Currie  &  Dohoney  would 
not  assume  authority  to  rent  the  hotel  or  to 
make  any  changes  in  the  lease  contract  but 
always  stated  that  they  would  communicate 
with  appellants,  and  they  always  did  so. 
Appellee  signed  the  contract  which  provided 
for  a  lease  of  the  hotel  for  nine  months  from 
October  1,  1907,  at  the  monthly  rate  of  $300. 
He  thus  narrates  the  circumstances  under 
which  he  signed  the  contract:  "The  first 
time  I  saw  this  man  Long  was  in  the  after- 
noon. I  do  not  know  whether  it  was  the 
27th  or  28th  of  October.  It  was  the  latter 
part  of  October  some  time.  He  was  not  stop- 
ping with  me,  but  he  was  in  there  and  com- 
menced talking  about  the  business,  and  final- 
ly asked  me  if  my  furniture  was  not  for  sale, 
and  he  wanted  to  know  its  price,  and  I  gave 
it  to  him.  I  said:  'You  can  go  to  Currie  & 
Dohoney,  and  they  represent  the  owners  of 
the  building,  and  see  what  kind  of  a  deal  you 
can  make  with  them.'  He  wanted  to  buy  my 
furniture  and  lease  the  hotel.  I  did  not  have 
anything  to  do  with  the  leasing  of  It  and  re- 
ferred him  to  Currie  &  Dohoney.  He  left 
the  hotel  and  returned  again  with  Mr.  Spann 
and  the  contract.  I  did  not  know  Mr.  Spann. 
I  would  not  know  him  now.  He  was  the 
young  man  employed  by  Mr.  Dohoney,  or  the 
firm  of  Currie  &  Dohoney.  They  had  the 
contract  which  had  been  presented  to  me  on 
several  occasions  and  also  a  bill  of  sale  of 
the  furniture  and  some  subcontract  I  did 
not  pay  much  attention  because  I  supposed 
the  thing  was  sold,  and  I  declined  to  sign  It. 
That  was  the  same  contract  that  I  had  pre- 
viously declined  to  sign.  They  also  brought 
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a  bill  of  sale  to  the  furniture  from  myself  to 
Mr.  Long.   That  is  all  the  papers  I  remember 
of.  There  was  some  paper  with  reference  to 
Mr.  Long's  taking  over  the  hotel.   The  paper 
I  suppose  would  be  called  the  bill  of  sale.  It 
was  a  paper  gotten  up  by  Mr.  Long.   I  can- 
not tell  you  what  became  of  those  papers.  I 
signed  that,  and  I  declined  to  sign  the  con- 
tract, stating  at  the  time  that  Mr.  Long ! 
could  sign  that,  that  I  had  sold  out,  and  that j 
I  would  let  him  sign  It   The  young  man  said  1 
—the  young  man  said  It  would  be  the  same 
thing  for  me  to  sign  It  and  transfer  it  to  Mr. 
Long.    He  said  that  It  would  make  no  dif- 
ference, and  would  simply  save  the  writing 
up  of  another  contract,  and  I  then  signed  the  j 
other  paper.   The  other  paper  was  the  paper  | 
Mr.  Long  had  gotten  up.   That  bill  of  sale, 
of  the  furniture,  I  signed  that  first,  and  after 
the  young  man  explained  to  me  I  signed  the  | 
contract  and  the  transfer  of  the  contract  over 
to  Long.   Then  Long  wrote  me  a  check  for 
$200.   That  was  a  payment  on  the  furni- 
ture.  He  still  owed  me  $800  on  It.   I  can- 
not say  positively  that  these  papers  were  at- 
tached together;  that  is,  the  contract  and  the 
transfer  of  it   After  I  signed  those  papers 
Mr.  Long  left  the  house." 

If  Currie  &  Dohoney  were  the  agents  of 
appellants  In  procuring  the  signature  of, ap- 
pellee to  the  contract  of  lease,  and  if  he  was 
induced  to  sign  the  contract  by  the  agents  of 
appellants  under  their  representation  that  it 
was  to  be  done  only  as  a  basis  to  transfer 
the  lease  to  Long,  it  would  not  be  a  contract 
binding  upon  appellee,  and,  if  the  transfer  of 
the  lease  was  sent  with  the  lease  contract  to 
appellants,  they  would  not  be  authorized  to 
accept  the  lease  contract  and  reject  the  ac- 
companying transfer.  Under  such  circum- 
stances, the  vitality  of  one  would  be  depen- 
dent upon  the  vitality  of  the  other.  The  esse 
presented  was  made  by  the  evidence  of  appel- 
lee alone,  but  was  accepted  by  the  trial  court, 
although  contradicted  by  the  testimony  of 
appellee's  wife,  as  well  as  the  other  two  wit- 
nesses present.  If,  aa  testified  by  Long  and 
Spann  and  Mrs.  Hulett  no  inducements  were 
held  out  or  representations  made  by  the  em- 
ploye of  Currie  &  Dohoney  to  cause  appel- 
lee to  sign  the  contract,  he  would  be  bound 
by  it  although  he  may  have  intended  to 
transfer  the  lease  at  once  to  Long.  It  would 
be  his  contract  and  he  could  not  shift  it  to 
some  one  else  without  the  written  consent  of 
the  lessors,  as  provided  In  the  contract,  and 
he  would  be  liable  for  the  rent  for  the  entire 
nine  months. 

Appellants  declared  on  an  express  written 
contract  and  could  not  recover  for  rent  on  an 
Implied  contract  arising  from  use  of  the 
premises,  nor  from  a  verbal  promise  to  pay 
rent:  but  in  his  answer  appellee  admitted 
that  he  used  the  premises  during  the  month 
of  October  and  part  of  November,  and,  in 
arriving  at  the  amount  of  damages  that 
might  be  assessed  against  appellants  for  il- 
legally and  unjustly  suing  out  the  distress 


warrant  the  amounts  admitted  to  be  due,  or 
which  would  legally  arise,  as  a  matter  of  law, 
from  the  allegations  of  the  answer,  should  be 
deducted  from  any  damages  sustained.  In 
this  connection  it  may  be  said  that  appellee 
would  not  only  be  liable  for  the  balance  of 
$200  for  October,  but  for  the  sum  of  $30  for 
the  month  of  November,  by  reason  of  his  hold- 
ing over  for  a  part  of  that  month.  He  was 
renting  by  the  month,  and,  when  he  held  the 
premises  for  part  of  the  month,  he  became  lia- 
ble for  the  rent  of  the  whole  month.  He  knew 
that  the  rent  had  been  raised  to  $300  a . 
month,  and  admitted  that  he  agreed  to  pay 
that  sum  for  October,  and,  if  he  held  over  in 
November,  then  he  would  be  liable  for  the 
whole  month  at  $300,  even  though  It  should 
be  found  that  he  had  not  bound  himself  by 
the  written  contract  Oity  of  San  Antonio 
v.  French,  80  Tex.  575,  16  S.  W.  440,  26  Am. 
St  Hep.  763;  Bateman  v.  Maddox,  86  Tex. 
546,  26  S.  W.  51;  Mabon  v.  Cotton,  13  Tex. 
Civ.  App.  239,  85  S.  W.  869;  Backe  v.  Brew- 
ing Ass'n,  17  Tex.  Civ.  App.  167,  42  S.  W.  774. 
If  appellants  agreed  to  allow  appellee  to  re- 
main in  the  hotel  for  a  part  of  November 
without  payment  of,  rent,  as  was  claimed  by 
him,  he  would  not  be  liable  for  the  month  of 
November;  but,  as  it  was  claimed  that  the 
agreement  for  him  to  remain  for  part  of  the 
month  was  made  by  agents  of  appellants,  it 
would  be  necessary  to  prove  that  the  agents 
had  the  authority  to  make  such  an  agree- 
ment The  evidence  in  the  record  utterly 
fails  to  show  any  such  authority  on  the  part 
of  the  agents,  and  it  was  clearly  not  within 
the  apparent  scope  of  the  authority  of  agents' 
employed  merely  to  get  appellee's  signature 
to  a  written  contract  - 

The  statutes  of  Texas  give  all  persons  leas- 
ing or  renting  any  residence,  storehouse,  or 
other  building,  a  preference  lien  upon  all  the 
property  of  the  tenant  in  such  residence, 
storehouse,  or  other  building,  for  the  pay- 
ment of  rents  due  and  that  may  become  due, 
which  shall  continue  and  be  in  force  so  long 
as  the  tenant  shall  occupy  the  rented  prem- 
ises, and  for  one  month  thereafter.  Article 
3251,  Bev.  St  1895.  The  language  of  the  stat- 
ute Is  broad  enough  to  cover  the  furniture  in 
a  hotel,  as  has  been  held  by  the  Supreme 
Court.  Biesenbach  v.  Key,  63  Tex.  79.  The 
lien  given  by  the  statute  would  extend  to  the 
furniture  for  the  rent  of  the  entire  time 
for  which  the  lease  was  made.  Marsalls  v. 
Pitman,  68  Tex.  624,  5  S.  W.  404.  If  any 
rent  was  due  or  to  become  due  for  the  hotel 
property,  then  appellants  had  a  lien  on  the 
furniture  in  the  hotel  to  secure  -that  rent 
When  that  rent  became  due,  or  the  tenant 
was  about  to  remove  himself  or  his  property 
from  the  hotel,  appellants  were  authorized  to 
sue  out  a  distress  warrant  against  the  prop- 
erty of  appellee,  and  there  could  be  no  basis 
for  the  recovery  of  damages  against  appel- 
lants for  suing  out  the  writ  unless  the  writ 
was  sued  out  for  more  than  was  due  or  to 
become  due  for  rents.  It  has  been  held  that 
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If  there  la  an  excess  claimed  in  the  applica- 
tion for  a  distress  warrant  over  the  real 
amount  of  rent  due,  or  to  become  due,  the 
warrant  for  distress  would  be  Illegally  and 
unjustly  sued  out  to  the  amount  of  the  ex- 
cess, and  damages  would  be  allowed  the  les- 
see or  renter.  McKee  v.  Sims,  92  Tex.  51,  45 
a  W.  564.  Under  authority  of  the  decision 
of  the  Supreme  Court  in  the  case  last  cited, 
the  landlord  would  be  liable  for  damages  If 
he  claimed  more  rent  than  was  due  or  to  be- 
come due,  but  would  not  be  liable  for  dam- 
ages for  levying  on  more  of  the  tenant's  goods 
than  was  absolutely  necessary  to  secure  the 
rents.  Now  If  appellants  had  placed  a  count 
in  their  petition  declaring  on  a  claim  for 
rents  for  a  balance  on  October  and  all  of  No- 
vember, on  an  implied  contract,  no  damages 
could  be  recovered  by  reason  of  a  levy  on 
more  furniture  than  was  necessary  to  se- 
cure the  rents,  because  they  had  a  lien  on  the 
whole  of  the  furniture  for  any  rent  that 
might  be  due  or  to  become  due.  Of  course, 
If  the  written  contract  was  not  signed  uncon- 
ditionally by  appellee,  appellants  would  be 
liable  for  such  damages  as  might  have  result- 
ed by  the  levy  of  the  distress  warrant,  be- 
cause appellee  would  not,  under  the  plead- 
ings, be  liable  for  any  rents.  The  measure 
of  damages  for  the  illegal  and  unjust  levy 
of  a  distress  warrant  would  be  the  loss  aris- 
ing from  the  deprivation  of  the  use  of  the 
property  seized,  and  deterioration,  if  any,  in 
the  value  of  the  property  by  reason  of  the 
levy.  This  would  not  include  what  appellee 
would  have  made  in  a  boarding  house  in  Ft. 
Worth  with  the  furniture,  for  that  would  in- 
clude tne  use  oi  the  bouse  and  other  things, 
but  merely  what  the  use  of  the  furniture 
would  have  been  worth  to  him  of  itself.  If 
appellee  rented,  or  could  have  rented,  other 
furniture,  the  amount  paid  for  the  use  of  it, 
together  with  any  depreciation  in  value  of 
the  property  by  reason  of  the  levy,  would  be 
the  proper  measure  of  damages.  It  does  not 
seem  possible  that  the  use  of  furniture,  which 
appellee  valued  at  $800,  could  have  been 
worth  almost  its  full  value  in  seven  months, 
as  found  by  the  trial  court 

The  first,  second,  seventh,  and  ninth  as- 
signments of  error  are  grouped.  One  is  that 
a  general  demurrer  should  have  been  sus- 
tained, another  that  a  special  exception 
should  have  been  sustained,  and  the  other 
two  that  evidence  on  different  subjects  should 
not  have  been  admitted.  The  questions 
should  have  been  separately  presented  with 
separate  propositions  and  separate  state- 
ments. References  to  the  record  cannot  take 
the  place  of  statements.  This  court  is  under 
no  obligation  to  consider  the  potpourri  of 
subjects  contained  in  the  assignments  pre- 
sented without  regard  to  rules,  but,  in  view 
of  another  trial,  we  will  say  that  the  gen- 
eral and  special  demurrers  were  properly 


overruled,  and  that  appellee  should  not  be 
permitted  to  prove  conversations  had  with 
Long  or  Oouldy;  no  agent  of  appellants  be- 
ing present 

The  letters  were  properly  admitted  in  evi- 
dence. Dohoney  swore  that  he  sent  them  to 
appellants.  His  firm  were  special  agents  of 
appellants  to  procure  the  signature  of  appel- 
lee to  the  contract 

The  testimony  utterly  failed  to  show  any 
authority  upon  the  part  of  Currle  &  Dohoney 
to  give  permission  to  appellee  to  occupy  the 
hotel  without  paying  for  it  and  all  the  testi- 
mony on  that  subject  should  have  been  ex- 
cluded. 

Gouldy  should  not  have  been  permitted  to 
testify  to  conversations  with  appellee;  nei- 
ther appellants  nor  any  of  their  agents  being 
present  The  conversation  between  Gouldy 
and  appellee  as  to  the  understanding  of  the 
latter  about  the  lease  contract  was  self-serv- 
ing and  should  have  been  excluded. 

The  witness  Green  should  not  have  been 
permitted  to  testify  as  to  conversations  with 
appellee  and  conversations  and  negotiations 
had  by  him  with  Currle  &  Dohoney,  after  ap- 
pellee had  signed  the  contract  and  bad  left 
the  hotel.  Elementary  rules  would  brand 
such  testimony  as  illegal  and  without  any 
relevancy  to  the  issues. 

There  is  no  merit  in  the  cross-assignments 
of  error.  The  fact  that  appellee  put  a  check 
for  $200,  given  to  him  by  Long,  in  a  bank, 
with  directions  to  credit  appellants  with  the 
proceeds,  was  not  a  payment  of  that  sum 
when  the  check  was  afterwards  dishonored. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  be  tried  in  conformity  with  this 
opinion. 


PROGRESSIVE  LUMBER  CO.  v.  ROGERS 
&  CROLEY. 

(Court  of  Civil  Appeals  of  Texas.    May  13, 
1909.    Rehearing  Denied  June  3,  1909.) 

1.  Garnishment  (f  162*)— Pbocekdinos  to 
Suppobt — Evidence — Bubden  of  Proof. 
A  garnishee,  who,  before  service  of  the 
summons,  paid  from  the  partnership  account  of 
defendants  a  note  and  a  draft  made  in  the  in- 
dividual name  of  a  member  of  the  firm,  has 
the  burden  of  showing  that  the  paper  was  firm 
paper,  instead  of  individual  paper,  and  that  the 
transaction  was  in  the  regular  coarse  of  busi- 


[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  i  162.*] 

2.  Garnishment  (S  164*) — Pbocekdinos  to 
Support— E  v  i  den  ce— Sufficien  ct. 

Evidence  held  to  show  that  a  note  and 
draft  made  in  the  name  of  a  member  of  de- 
fendant firm  were  firm  paper  and  were  paid  by 
the  garnishee  in  the  regular  coarse  of  business 
from  partnership  funds,  instead  of  from  the 
funds  of  the  individual  member,  so  that  the  gar- 
nishee was  not  liable  for  the  amount  thereof 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  J  164.*] 
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5.  Partnership  (|  143*)— Transactions  bt 
Partner — Liability  of  Firm. 

Where  a  partner  has  authority  to  make  col- 
lections for  the  firm,  and  does  so  in  the  usual 
course  of  business,  the  firm  is  bound  by  his 
transactions,  though  he  may  afterward  have 
used  the  money  for  his  individual  benefit. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  M  229-232;  Dec.  Dig.  I  143.*] 

4.  Partnership  (§  145*)— Transactions  bt 

Past n e» — Borrowing  Monet. 

Where  the  managing  partner  has  authority 
to  borrow  money  for  the  firm  in  the  usual  course 
of  business,  the  firm  is  bound  by  his  transac- 
tions, though  he  acted  in  his  individual  name  in- 
stead of  that  of  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  241;  Dec.  Dig.  {  145.*] 

6.  Partnership  ({  145*)  —  Authoritt  of 
Partner— Borrowing  Monet. 

Where  it  is  the  general  usage  of  a  firm  in 
the  conduct  of  its  business  for  one  partner  to 
borrow  money  in  his  own  name  for  the  firm,  it 
will  be  presumed,  as  between  the  firm  and 
persona  dealing  with  it,  that  the  members  of 
the  firm  intended  the  power  to  be  exercised  by 
the  acting  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  f  241;  Dec  Dig.  I  145.*] 

6.  Partnership  (f  143*)— Authoritt  of  Pabt- 

rer — Collection  of  Debts. 

The  implied  power  of  each  partner  to  re- 
ceive payment  of  and  collect  firm  debts  results 
from  his  general  agency  for  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  <  230;  Dec.  Dig.  f  143.*] 

Appeal  from  Upshur  County  Court;  Al- 
bert Maberry,  Judge. 

Action  by  Rogers  "&  Croley  against  Rogers 
&  Amos,  defendants,  and  the  Progressive 
Lumber  Company,  garnishee.  From  an  ad- 
verse judgment,  the  garnishee  appeals.  Re- 
versed and  rendered. 

Sam  D.  Snodgrass  and  Mell  St  Stephens, 
for  appellant  Warren  &  Brlggs,  for  ap- 
pellees. 

LEVY,  J.  The  appellees  brought  salt 
against  the  firm  of  Rogers  ft  Amos  on  a 
debt,  and  at  the  same  time,  claiming  that 
appellant,  a  corporation,  was  .indebted  to  the 
said  firm,  sued  out  garnishment  proceedings 
against  it  Appellant  filed  Its  answer  deny- 
ing any  Indebtedness  to  the  firm  of  Rogers 
ft  Amos,  which  answer  was  controverted  by 
appellees.  The  case  was  tried  before  the 
court  without  a  jury,  and  judgment  was  en- 
tered against  the  garnishee.  The  court  made 
the  finding,  which  is  assigned  as  error;  "I 
find  upon  the  account  of  garnishee  against 
Rogers  &  Amos  two  items  charged,  viz., 
■11/25,  1907,  acceptance  $1,000.00,'  and  'Note 
paid  F.  ft  M.  Bank  of  Gilmer  $848.00/  which 
I  find  to  be  Individual  matters  of  O.  L.  Rog- 
ers and  not  properly  chargeable  to  Rogers 
ft  Amos.  Therefore  I  find  that  at  the  time 
the  garnishment  was  served  on  the  Progres- 
sive Lumber  Company,  to  wit  December  13, 
1907,  it  was  indebted  to  the  said  Rogers  ft 
Amos  in  an  amount  in  excess  of  tbe  said 
Judgment  of  plaintiff  against  Rogers  &  Amos, 


Interest  thereon,  and  cost  of  suit  as  well  as 
cost  of  this  garnishment" 

The  acceptance  was  drawn  upon  appellant 
and  the  note  was  signed  In  the  Individual 
name  of  Rogers,  a  member  of  tbe  firm  of 
Rogers  ft  Amos.  Appellant  paid  both  papers 
at  their  maturity,  and  charged  them  to  tho 
firm,  and  seeks  credit  in  tbe  case  against 
the  copartnership  in  Its  account  against  him. 
If  the  two  Items  of  Indebtedness  are  legal 
charges  against  the  firm,  then  appellant  was 
entitled,  In  the  evidence,  to  a  judgment  in 
its  favor,  on  the  ground  that  at  the  time  of 
the  service  of  tbe  garnishment  it  was  not 
Indebted  to  the  firm  of  Rogers  &  Amos. 
Prima  facte,  It  Is  presumed  to  be  the  paper 
of  the  Individual  partner  whose  name  is 
signed  to  It  and  the  burden  of  proof  was 
upon  appellant  to  show  that  it  was  not  deal- 
ing with  Rogers  on  his  own  private  account, 
but  In  reference  to  tbe  business' of  tbe  firm, 
within  the  scope  of  their  authority  or  the 
regular  course  of  dealing.  Goode  v.  McCart- 
ney, 10  Tex.  194;  Powell  v.  Messer,  18  Tex. 
402.  The  appellant  has,  however,  by  proof 
not  only  overcome  this  presumption,  but  has 
ahown,  .we  think,  conclusively  by  tbe  evi- 
dence that  the  two  transactions  wholly  per- 
tained to  partnership  business  and  were  not 
personal  matters' of  the  individual  partner 
disconnected  from  the  firm  business  and  for 
bis  private  benefit  The  firm  of  Rogers  ft 
Amos,  doing  a  sawmill  business,  agreed  to 
divide  up  and  apportion  between  themselves 
the  management  and  work  of  the  business. 
Amos  was  to  stay  at  the  mill  and  look  after 
the  manufacture  of  the  lumber  and  the  af- 
fairs at  the  mill.  Rogers,  as  business  man- 
ager, "run  the  financial  part  of  the  business, 
sold  the  lumber,  and  made  the  collections." 
The  money  of  the  firm,  by  agreement  w»8 
deposited  In  the  bank  and  kept  In  the  name 
of  Rogers  alone,  and  was '  drawn  out  "by 
checks  given  by  C.  L.  Rogers  on  our  bank 
account"  The  firm  had  a  contract  with  ap- 
pellant to  sell  it  all  the  lumber  cut  at  their 
mill  at  certain  prices,  and  the  appellant,  It 
appears,  "paid  us  In  cash  and  acceptances  at 
the  end  of  every  week,  or  of  every  two 
weeks,  for  what  lumber  they  bought  from 
us."  It  appears  that  all  the  dealings  be- 
tween tbe  firm  of  Rogers  St  Amos  and  ap- 
pellant were  conducted  by  Rogers  alone. 
The: testimony  of  tbe  president  of  the  appel- 
lant Is  without  conflict  that  "all  our  trans- 
actions in  a  business  way  were  had  almost 
entirely  with  C.  L.  Rogers,  who  was  busi- 
ness manager  of  said  firm."  It  appears  that 
on  October  3, 1907,  for  lumber  that  tbe  firm 
of  Rogers  St  Amos  had  sold  to  appellant  on 
the  said  contract,  Rogers  drew  the  draft  In 
question,  to  bis  order,  payable  45  days  after 
date,  on  appellant  which  was  by  appellant 
accepted  and  so  indorsed.  Rogers  then  In- 
dorsed the  acceptance  In  his  own  name  and 
cashed  it  at  the  bank.   It  affirmatively  ap- 
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pears,  and  with  no  eridence  to  the  contrary 
in  the  record,  that  this  acceptance  was 
drawn  by  Rogers  for  and  accepted  by  appel- 
lant In  payment  "for  lumber  that  the  firm 
of  Rogers  &  Amos  had  delivered  to  as  on  the 
contract,  as  well  as  for  lumber  that  was  to 
be  delivered  thereafter."  There  does  not  ap- 
pear In  the  record  any  evidence  of  fraud  or 
deceit  In  respect  to  the  drawing  or  giving 
the  acceptance  on  tbe  part  of  either  the  ap- 
pellant or  Rogers.  The  note,  it  appears,  was 
executed  by  Rogers  for  the  purpose  of  ob- 
taining money  to  pay  for  labor  and  supplies 
due  by  his  firm  at  the  time.  Rogers'  affirma- 
tive testimony  was  undisputed  that:  "It 
was  necessary  for  our  firm  to  obtain  ad- 
vances from  time  to  time,  and  I,  as  business 
manager,  attended  to  getting  such  advances. 
•  •  *  My  purpose  in  getting  this  money 
was  to  pay  for  such  labor  and  supplies." 
It  was  further  proved  by  Rogers  that  the 
note  was  signed  "for  the  benefit  of  Amos  & 
Rogers.  It  was  not  an  individual  matter, 
and  was  not  used  for  my  Individual  benefit.'' 
It  was  further  proved  that  "the  proceeds  of 
the  $848  note  was  deposited  in  the  Farm- 
ers' &  Merchants'  National  Bank  of  Gilmer 
in  my  name,  and  was  checked  out  by  me  to 
pay  for  labor  and  supplies  used  by  the  firm 
of  Amos  8c  Rogers."  The  note  transaction 
was  in  August,  and  tbe  above  statement  is 
consistent  and  not  inconsistent  with  the 
statement  of  Amos  that  no  money  went  into 
the  business  after  September  17th.  As  to 
the  money  received  by  the  acceptance  and 
the  note  It  further  appears  that  "the  pro- 
ceeds of  this  note,  as  well  as  the  other  pay- 
ments from  tbe  Progressive  Lumber  Com- 
pany to  our  firm,  was  deposited  in  the 
Farmers'  &  Merchants'  National  Bank  of 
Gilmer  In  my  name,  and  was  checked  out 
by  me  to  pay  the  obligations  of  the  firm  of 
Amos  &  Rogers." 

To  sustain  the  finding  of  the  trial  court 
appellees  rely  upon  certain  circumstances  in 
evidence,  and  the  Inferences  and  presump- 
tions therefrom.  If  the  power  and  author- 
ity was  in  Rogers  to  sell  the  lumber  to  appel- 
lant, which  is  not  denied,  and  to  receive  pay- 
ment therefor  in  acceptances,  It  Is  not  mate- 
rial as  to  the  rights  of  appellant,  in  the 
absence  of  fraud  or  deceit,  whether  the 
other  partner  knew  at  the  time  of  the  sale 
and  taking  the  acceptance.  It  was  affirma- 
tively shown,  and  not  denied,  that  appellant 
"paid  us  In  cash  and  acceptances  at  the  end 
of  every  week,  or  of  every  two  weeks,  for 
what  lumber  they  bought  from  us,"  and  that 
Rogers,  specially  empowered  by  the  partners, 
"run  the  financial  part  of  the  'business,  sold 
the  lumber,  and  made  the  collections,"  and 
that  all  the  dealings  for  the  firm  with  appel- 
lant were  by  Rogers.  Having  such  power 
and  authority  from  tbe  firm  to  act  in  the 
premises,  it  was  Immaterial,  as  to  appellant's 
rights,  on  what  bank  Rogers  drew  or  cashed 
the  acceptance;  there  being  no  proof  of 
fraud  or  knowledge  of  deceit  on  the  part  of 


appellant  Any  presumption  that  might  ob- 
tain by  reason  of  the  nonentry  of  the  accept- 
ance or  the  note  on  the  books  Is  met  by  the 
positive  statement  of  the  partner  Rogers 
that  the  paper  was  not  for  nor  was  It  used 
for  his  personal  benefit,  but  that  he  was  act- 
ing in  behalf  of  and  for  the  firm,  and  applied 
the  proceeds  to  the  use  and  benefit  solely  of 
the  firm.  Amos  merely  testified,  "I  do  not 
know  whether  any  of  the  proceeds  of  said 
acceptance  or  of  said  note  for  $848  ever 
went  into  our  business."  On  the  other  hand, 
Rogers'  statement  was  affirmative  that  "the 
proceeds  of  this  note,  as  well  as  the  other 
payments  from  the  Progressive  Lumber 
Company  to  our  firm,  was  deposited  in  the 
Farmers'  &  Merchants'  National  Bank  of  Gil- 
mer in  my  name,  and  was  checked  out  by 
me  to  pay  the  obligations  of  the  firm  of 
Amos  &  Rogers."  It  was  shown  that  Rogers 
afterwards  went  away,  but  there  Is  no 
proof  In  the  record  of  any  dissolution  of  the 
firm.  If  Rogers  had  the  power  "to  make 
collections"  of  the  debts  owing  the  firm,  as 
the  agreement  of  the  parties  in  terms  shows, 
and  in  the  usual  course  of  dealing  he  did  so 
by  acceptances,  as  shown  by  the  evidence, 
then  even  If  the  money,  after  being  received 
from  appellant  on  the  acceptance  in  pay- 
ment for  the  lumber,  was  diverted  by  Rog- 
ers, the  firm  would  be  bound  to  appellant. 
2  Page  on  Contracts,  {  947;  Reed  v.  Bacon, 
175  Mass.  407,  56  N.  E.  716;  Stevens  v.  Me- 
Lachlan,  120  Mich.  285,  79  N.  W.  627.  Amos 
testified  that  he  did  not  give  Rogers  his  con- 
sent to  execute  the  note;  but,  if  this  was 
so,  the  firm,  on  the  evidence,  would  never- 
theless be  legally  bound  for  the  debt.  It 
was  proved  by  Rogers,  and  not  denied  in  tbe 
record,  that:  "It  was  necessary  for  our  firm 
to  obtain  advances  from  time  to  time,  and  I, 
as  business  manager,  attended  to  getting 
such  advances.  *  *  *  I  frequently,  aad 
on  several  other  occasions,  made  individual 
notes  to  tbe  Farmers'  &  Merchants'  National 
Bank  of  Gilmer,  giving  personal  security, 
and  obtained  money  In  this  way  for  the 
benefit  of  Amos  &  Rogers.'*  Dowllng  v. 
Bank,  145  U.  S.  612,  12  Sup.  Ct  928,.  36  L. 
Ed.  795.  It  was  not  shown  that  Amos  did 
not  have  knowledge  of  this  course  of  deal- 
ing. Amos  testified:  "We,  of  course,  from 
time  to  time  conferred  with  each  other 
about  all  the  business;  he  with  me  as  to  my 
part,  and  I  with  him  as  to  his  part"  And 
from  this  it  must  be  assumed,  in  the  absence 
of  proof  to  the  contrary,  that  Amos  knew 
that  Rogers,  in  the  exercise  of  the  power,  as 
business  manager,  "frequently,  and  on  several 
other  occasions,  made  individual  notes"  to 
borrow  money  to  be  used  by  the  firm  to 
carry  on  the  Arm  business. 

It  fully  appearing  that  the  note  was  made 
on  the  partnership  account  and  on  the  Joint 
credit  of  the  partners,  and  that  Rogers  had 
the  authority  in  the  usual  course  of  dealing 
of  this  partnership  to  borrow  money  for  the 
firm  to  carry  on  the  business,  this  was  suffi- 
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clent  to  bind  the  firm  aa  to  appellant's  rights, 
though  tbe  acting  partner  bad  contracted  In 
bis  Individual  name,  Instead  of  the  names  of 
both  members  of  the  firm.  1  Bates  on  Part- 
nership, 201;  McKlnney  &  Williams  v.  Brad- 
bury, Dallam,  Dig.  441;  Crozier  r.  Kirker,  4 
Tex.  232,  51  Am.  Dec.  724;  Sessums  v.  Henry, 
38  Tex.  37.  If  It  Is  the  general  usage  of  a 
firm,  In  the  conduct  of  Its  business,  for  one 
partner  In  his  own  name  to  borrow  money  for 
the  firm  business,  It  will  be  presumed,  as  be- 
tween the  firm  and  persons  dealing  with  the 
firm,  that  tbe  members  of  tbe  firm  intended 
tbe  power  to  be  exercised  by  tbe  acting  part- 
ner. Randall  y.  Meredith,  76  Tex.  683,  13 
S.  W.  576.  The  acceptance  baring  been 
drawn  in  collection  of  the  sale  of  lumber  of 
tbe  firm,  Rogers,  managing  the  finances  of 
the  firm,  had  tbe  power  to  receive  the  pay- 
ment and  bind  the  firm  in  so  doing,  and  ap- 
pellant was  entitled  to  the  credit  on  tbe  ac- 
count for  the  money  so  paid.  Lee  v.  Hamil- 
ton, 12  Tex.  418.  The  Implied  authority  of 
each  partner  to  receive  payment  of  and  col- 
lect firm  debts  results  from  bis  general  agen- 
cy for  tbe  firm.  1  Clark  &  Sky  les  on  Agency, 
|  90;  Stout  t.  Bank,  69  Tex.  384,  8  a  W. 
80S. 

Appellant  prayed  for  tbe  allowance  of  at- 
torney's fees  as  costs  for  filing  answer  to 
garnishment  It  appears  in  the  record  that 
It  was  agreed  that  $26  is  a  reasonable  fee. 

It  is  ordered  that  tbe  Judgment  be  re- 
versed and  here  rendered  In  favor  of  appel- 
lant, and  that  it  recover  of  appellees  all 
costs  in  this  court  and  the  court  below,  in- 
cluding the  sum  of  $25  as  attorney's  fees. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
SHARP  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  12, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  RAILBOAD8  (|  390*)— INJURIES  TO  P  KB  SOWS 

on  Track— Cab*  Required. 

To  raise  tbe  issue  of  discovered  peril  in  an 
action  for  tbe  death  of  a  person  struck  by  a 
train,  tbe  proof  must  show  that  the  trainmen 
saw  decedent  in  a  position  of  danger,  that  they 
recognized  his  danger,  and  realized  that  he 
would  remain  in  the  dangerous  position,  and  a 
mere  finding  that  the  engineer  saw  decedent 
before  be  was  struck  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fi  1324,  1323;  Dec  Dig.  |  390.*] 

2.  railboads  (i  400*) — injuries  to  persons 
oh  Track— Discovered  Pebil— Evidence. 

In  an  action  for  tbe  death  of  a  person 
struck  by  a  train,  evidence  held  not  to  raise  the 
issue  of  discovered  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  f  400.*] 

3.  Railroads  (|  357*)— Injuries  to  Persons 
oh  Tback— Cabe  Requibed. 

A  railroad  must  use  ordinary  care  to  dis- 
cover the  presence  of  persons  on  the  track  at 
a  place  habitually  in  use  by  the  public  as  a 


passway  and  must  use  such  care  to  avoid  in- 
juring them. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  .Dig.  |  1235;  Dec.  Dig.  I  357.*] 

4.  Railboads  (I  356*)— Pebsons  oh  Track— 

Tbespassebs. 

A  person  using  a  railroad  track  as  a  pass- 
way  at  a  place  habitually  so  used  by  the  public 
is  not  a  trespasser,  though  the  railroad  posted 
signboards  warning  people  not  to  trespass  on 
railsoad  grounds. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1231 ;  Dec.  Dig.  §  336.*] 

6.  Railboads  (f  400*)—  Injuries  to  Pebsoh 
on  Track  —  Contributory  Negligence  — 
Question  fob  Jubt. 

Whether  a  person  struck  by  a  train  at  a 

place  habitually  used  by  tbe  public  as  a  passway 

was  guilty  of  contributory  negligence  held  under 

the  evidence  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Railroads, 

Cent.  Dig.  H  1371-1380;  DecVDig.  I  400.*) 

6.  Railboads  (I  400*)— Injuries  to  Persons 
oh  Tback  —  Contributory  Negligence  — 
Questioh  fob  Jubt. 

Whether  a  person  lawfully  on  a  railroad 
track  in  the  customary  use  thereof  is  guilty  of 
negligence  precluding  a  recovery  for  injuries  by 
being  struck  by  a  train  is  for  tbe  jury,  unless 
tbe  evidence  clearly  establishes  tbe  fact  that  be 
voluntarily  chose  a  dangerous  route,  instead  of 
a  safe  route  conveniently  near. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  if  1371-1380;  Dec.  Dig.  {  400.*] 

7.  Railboads  (|  396*)— Injuries  to  Pebson 
oh  Track — Action — Contributor!  Negli- 
gence—Burden  of  Proof. 

One  suing  a  railroad  for  the  death  of  a 
person  struck  by  a  train  has  not  the  burden 
of  proof  to  show  that  decedent  was  free  from 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1342;  Dec.  Dig.  I  396.*] 
&  Negligence  (|  71*)— Contributory  Neg- 
ligence. 

Where  there  is  a  safe  and  convenient  way, 
and  one  chooses  an  unsafe  and  dangerous  way 
and  is  thereby  injured,  he  cannot  recover;  tbe 
act  of  selection,  in  the  absence  of  excusing  cir- 
cumstances, being  a  negligent  act  barring  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fi  98;  Dec.  Dig.  g  71.*] 

9.  WITNE88E8    (|    395*) — IMPEACHMENT — COR- 

boboration. 

Where  a  statement  made  by  a.  witness  was 
introduced  in  evidence  to  discredit  tbe  witness, 
statements  by  the  witness  in  support  of  his  tes- 
timony were  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1260;  Dec.  Dig.  f  395.*} 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; M.  E.  Smith,  Judge. 

Action  by  Mrs.  S.  M.  Sharp  and  others 
against  tbe  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded. 

Spoonts,  Thompson  &  Barwlse,  for  appel- 
lant Thos.  W.  Thompson  and  Bell  &  Milam, 
for  appellees. 

JAMES,  C  J.  Plaintiffs  sued  to  recover 
damages  for  tbe  killing  of  S.  H.  Sharp  by 
being  struck  by  one  of  tbe  railway  company's 
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locomotives.  They  alleged  that  the  place 
where  he  was  struck  was  commonly  and 
habitually,  and  for  years,  used  by  the  pub- 
lic as  a  passageway,  that  those  operating  the 
engine  were  negligent  In  running  same  at  a 
greater  speed  than  six  miles  an  hour  and 
without  ringing  the  bell,  and  In  failing  to 
keep  a  proper  lookout,  and  further  negli- 
gent in  falling  to  use  proper  means  to  avoid 
striking  him  after  discovering  his  peril. 
Defendant  answered  by  general  denial,  con- 
tributory negligence,  and  that  Sharp  was  a 
trespasser.  The  verdict  gave  Mrs.  Sharp 
$4,000,  Era  Sharp  $2,000,  Homer  Sharp  $2,- 
000,  and  Maggie  Pulllam  $300,  and  was  in 
favor  of  defendant  as  to  the  other  plaintiffs. 

The  first  assignment  complains  of  the  re- 
fusal of  a  peremptory  charge  by  defendant 
The  propositions  are  to  the  effect  that  the 
evidence  clearly  and  indisputably  showed 
that  Sharp  was  a  trespasser  and  guilty  of 
contributory  negligence,  and  that  the  evi- 
dence was  not  sufficient  to  make  the  issue 
of  discovered  peril.  The  evidence  was  suffi- 
cient to  show  negligence  of  the  defendant, 
and  this  subject  will  be  dismissed  without 
further  comment 

As  to  the  issue  of  discovered  peril,  the 
evidence  .on  the  subject  was  substantially  as 
follows;.  The  accident  occurred  in  the  city 
of  Ft.  W0rtb.  The  engine  was  coming  south, 
and  Sharp  was  ahead  of  it,  coming  south 
also.  The  'track  was  straight,  and  there 
were  no  obstructions  to  the  view.  He  was 
walking  on  tbe  east  side  of  the  track  on  top 
of  the  dump,  which  some  witnesses  stated 
was  not  wide  enough  for  a  man  to  walk 
along  and  be  out  of  the  way  of  trains,  unless 
be  stepped  out  of  the  way  of  them  by  stand- 
ing on  tbe  brink  of  tbe  dump,  or  by  stepping 
over  the  dump,  while  another  said  it  "looked 
to  be  something  like  four  feet  from  the  edge 
of  tbe  east  rail  out  to  the  edge  of  the  dump, 
or  five  feet  or  maybe  more.  There  was 
room  enough  there  when  I  looked  at  it  for 
a  man  walking  on  level  ground  to  be  away 
from  tbe  track  or  from  contact  with  the 
engine.  He  could  bave  walked  along  on  level 
dirt  and  been  on  tbe  clear."  Another  stated 
there  was  plenty  of  space  outside  of  the 
rails  for  a  man  to  walk  and  not  come  in  con- 
tact with  a  train.  Another  testified  he  knew 
It  was  as  much  as  six  feet  The  fireman 
was  engaged  In  putting  coal  into  the  fire 
box  and  did  not  see  the  man  before  he  was 
struck.  Tbe  conductor  testified  that  he  was 
sitting  on  the  fireman's  box  ringing  the  bell, 
and  that  be  first  saw  the  man  about  tbe  time 
he  was  struck,  that  he  was  not  noticing 
ahead,  but  supposed  he  could  have  seen  tbe 
man  if  he  had  been  looking  out;  there  be- 
ing no  obstructions.  The  engineer  testified 
that  he  did  not  see  Mr.  Sharp  before  he  was 
struck,  that  he  was  "looking  out  towards 
the  front,"  that  be  was  on  tbe  right-band 
side  of  the  engine,  and  a  man  on  the  opposite 
side  of  the  track  could  be  seen  from  his 
position  when  further  than  60,  00,  or  100 


feet  ahead,  but  not  after  the  engine  came  in 
between  blm  and  the  person.  In  answer  to 
the  question:  "If,  then,  you  were  looking 
forward,  if  tbe  man  was  exceeding  100  feet 
from  you,  from  the  front  end  of  the  engine, 
and  was  on  the  opposite  side,  near  enough, 
however,  to  be  struck  by  the  pilot  beam,  you 
could  see  him?  A.  Ought  to  have  seen  him ; 
yes,  sir.  Would  be  mighty  apt  to  see  him  or 
notice  him.  Q.  What,  then,  was  it  that  pre- 
vented you  from  seeing  this  man  who  was 
struck?  A.  I  don't  know  that  anything  pre- 
vented me,  probably  I  never  noticed  him. 
I  don't  remember  noticing  him.  Nothing  at- 
tracted my  attention  to  it,  nothing  unusual. 
Q.  You  don't  mean  to  express  any  doubt 
about  having  seen  him,  do  you?  A.  No,  sir ; 
not  that  I  remember  of." 

It  appears  from  the  testimony  that  this 
was  a  common  passway  in  general  use  by 
the  public,  and  even  those  witnesses,  who  tes- 
tified that  it  was  not  wide  enough  to  be  safe 
from  passing  trains,  showed  that  it  was  a 
simple  and  common  practice  to  avoid  them 
by  stepping  aside  as  tbey  passed.  Therefore, 
although  the  engineer  testified  he  did  not 
see  Sharp  before  be  was  struck,  the  jury  were 
authorized  to  infer  that  be  did,  from  tbe 
fact  that  it  was  daylight,  and  he  admitted 
that  be  was  looking  In  that  direction.  Rail- 
way v.  Miller,  35  Tex.  Civ.  App.  116,  79  8. 
W.  1110.  This,  however,  would  not  be 
enough  to  raise  the  issue  of  discovered  peril. 
It  was  essential  that  he  saw  him  in  a  posi- 
tion of  danger  from  being  struck  by  the 
train,  and  also  that  he  recognized  his  dan- 
ger, and  realized  that  he  would  remain  in 
that  dangerous  position.  This  rule  is  clear- 
ly stated  in  Railway  v.  O'Donnell,  99  Tex. 
640,  92  S.  W.  410 :  "The  evidence  must  show 
that  O'Donnell  was  in  a  place  of  danger 
when  seen  by  the  employes,  that  the  men 
in  charge  of  the  engine  saw  him  and  realis- 
ed that  he  was  in  a  dangerous  position,  and 
also  that  he  either  could  not  or  would  not 
probably  extricate  himself  from  the  danger- 
ous situation."  Also,  in  Railway  v.  Shetter, 
94  Tex.  199,  59  S.  W.  636:  "It  is  only  when 
they  bave  ;  realized  that  he  cannot  or  will 
not  get  out  of  tbe  way  that  the  duty  of 
averting  a  collision  arises."  Again,  in  Rail- 
way v.  McMillan,  100  Tex.  662,  102  S.  W. 
103:  "It  was  not  the  duty  of  the  servants 
in  charge  of  the  train  to  stop  it  under  such 
circumstances  until  they  discovered  that  he 
did  not  intend  to  or  could  not  leave  the  track. 
In  applying  the  doctrine  of  discovered  peril, 
the  railroad  company  cannot  be  held  liable 
because  the  servant  was  negligent  In  falling 
to  discover  the  person,  or  in  failing  to  recog- 
nize bis  peril;  but  it  must  appear  from  the 
evidence  that  the  servant  actually  saw  the 
man,  realized  his  peril,  and  that  he  would 
not  get  off  tbe  track."  'Looking  at  the  evi- 
dence in  the  light  of  these  principles,  we  con- 
clude It  was  not  sufficient  to  raise  the  issue. 

The  whole  theory  of  discovered  peril  In 
this  case  is  founded  upon  the  statement  of 
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the  engineer  that  be  was  looking  ont  to- 
wards the  front  This  means  nothing  more 
than  tbat  he  was  In  the  general  performance 
of  his  duty  to  look  for  obstructions.  It  was 
daylight,  and  the  jury  would  be  authorized 
to  Infer  that  he  could  not  have  done  this 
without  perceiving  Sharp;  but  Sharp  was 
not  on  the  track  and  not  approaching  the 
track.  He  was  walking  in  a  space  by  the 
side  of  the  track,  which,  at  the  distance  from 
which  the  engineer  must  have  observed  him, 
may  not  have  appeared  to  him  so  narrow  as 
to  indicate  to  him  that  he  would  be  hit  by 
the  train.  It  would  have  to  be  Inferred, 
in  addition  to  inferring  the  fact  tbat  the 
engineer  saw  him,  that  the  engineer  also 
noticed  particularly  and  realized  that  the 
space  deceased  was  walking  In  did  not  admit 
of  his  walking  In  it  without  being  struck. 
This  would  be  going  beyond  any  evidence. 
It  may  be  that  the  engineer,  when  he  first 
saw  the  man,  dismissed  the  matter  from 
his  mind,  for  the  reason  that  he  was  not  on 
the  track  nor  in  the  act  of  approaching  the 
track  and  not  in  any  danger  that  was  ap- 
parent to  him.  This  was  shown  to  be  a  pass- 
way  In  habitual  use  by  the  public,  and  the 
witnesses  who  had  observed  It,  or  had  been 
in  the  habit  of  using  it,  testified  that  they  had 
used  it  and  not  been  struck  by  passing  trains. 
It  must  have  been  a  common  and  invariable 
experience  on  this  dump  for  trains  to  pass 
persons  using  this  passway,  as  Sharp  was 
doing,  with  coming  in  contact  with  them. 
How  then  can  it  be  said  that  it  was  evi- 
dent to  this  engineer  that  the  person  he 
saw  using  it  would  probably  be  struck?  The 
engineer,  if  he  saw  Sharp,  may  not  have 
considered  the  question  of  striking  him  at 
all,  and  the  circumstance  of  bis 'seeing  him 
on  that  occasion  may  have  left  no  impres- 
sion on  his  mind.  Again,  the  .witnesses  who 
testified  to  the  width  of  the  passway,  all  of 
whom  appeared  to  have  more  than  a  casual 
acquaintance  with  it,  varied  materially  as 
to  their  Impressions.  Some  said  It  was 
about  two  feet,  and  then  Just  space  enough 
at  its  margin  for  a  man  to  stand  without 
being  hit,  and  others  said  it  was  four,  and 
some  said  six,  feet.  Prom  this  testimony 
the  Jury,  passing  on  the  credibility  of  these 
witnesses  and  the  weight  of  their  testimony, 
were  authorized  to  find  as  a  fact  that  it  was 
just  too  narrow  to  admit  of  a  man  walking 
in  safety  thereon ;  bat  this  is  not  the  ques- 
tion. The  affirmative  was  upon  the  plaintiff 
to  show  that  the  engineer  took  in  and  realiz- 
ed this  fact  How  could  the  jury  find  as  a 
fact  that  he  considered  such  matter  at  all, 
and,  if  he  did,  that  he  did  not  himself  ob- 
tain the  Impression  that  the  space  was  suf- 
ficiently ample  to  be  safe? 

Looking  at  it  as  we  must  from  the  stand- 
point of  the  engineer,  the  question  is  what 
he  realized.  When  persons  in  a  position  to 
be  more  familiar  with  this  passway  differed 
so  materially  as  to  their  impressions  as  to 
Its  capacity,  a  number  of  them  stating  that  it 


was  ample  In  width,  it  was  impossible  for 
the  jury  to  find,  from  his  distant  position 
and  In  his  circumstances,  tbat  this  engineer 
must  have  seen  and  known  that  it  was  not 
ample.  From  the  standpoint  of  the  engineer, 
the  question  is  what  he  must  have  realized 
when  he  saw  Sharp,  not  what  in  the  exer- 
cise of  ordinary  care,  he  could  or  should  or 
might  ,  have  realized,  for  any  proper  finding 
in  this  respect  would  have  to  be  based  upon 
the  single  fact  in  evidence  that  he  was  "look- 
ing out  towards  the  front,"  and  it  could 
only  be  said  that  he  realized  what  must  have 
distinctly  presented  Itself  to  bis  mind  when 
he  perceived  the  man  walking  in  the  pass- . 
way.  For  example,  if  he  had  seen  Sharp 
inside  the  rails,  or  sitting  upon  the  ties, 
or  in  the  act  of  approaching  the  track,  It 
would  be  proper  to  say  that  he  must  have 
known  of  his  peril,  as  well  as  of  his  pres- 
ence; but  to  say  this  in  Sharp's  case  from 
the  evidence  would  be  wholly  Inadmissible. 
The  whole  matter  of  what  the  engineer  rea- 
lized from  what  he  saw  ahead  of  him,  ex- 
cept the  fact  tbat  he  saw  Sharp  walking 
along  the  passway,  would,  under  the  testi- 
mony here,  oe  speculation.  The  point  that 
deceased  was  clearly  guilty  of  contributory 
negligence  barring  his  right  to  recover  will 
now  be  considered. 

There  was  evidence  as  follows:  The  place 
in  question,  as  already  stated,  was,  and  had 
been  for  years,  habitually  in  use  by  the 
public  as  a  passway.  This  was  sufficient  to 
require  defendant  to  use  ordinary  care  to 
discover  the  presence  of  persons  there,  and 
removes  such  persons  from  the  classification 
of  trespassers.  As  stated  In  Railway  v.  Ma- 
lone  (Tex.)  115  S.  W.  1159:  "The  reason 
for  requiring  a  railroad  company  to  use  the 
care  specified  to  avoid  injuring  persons  walk- 
ing upon  its  track  at  a  place  where  it  Is 
commonly  used  is  that  such  use  notifies  it 
that  people  are  liable  to  be  there.  There- 
fore the  operatives  of  trains  must  use  ordi- 
nary care  to  discover  them,  and  also  use 
such  care  to  avoid  injuring  them."  In  our 
opinion  the  railway  company  cannot  where 
such  conditions  exist,  change  this  duty,  or 
make  the  public  trespassers  simply  by  post- 
ing up  signboards  warning  people  not  to 
trespass  on  the  railroad  grounds.  The  jury 
had  the  right  to  find,  under  the  evidence, 
that  Sharp  was  not  a  trespasser,  and  we  so 
assume.  He  was  walking  along  ue  pass- 
way  by  the  side  of  the  track  In  the  direction 
the  engine  was  coming  behind  him.  There 
Is  no  evidence  upon  the  subject  that,  when 
he  entered  upon  this  route  a  block  or  two 
back  of  him,  he  looked  for  trains.  He  did 
not  look  back  at  all  after  he  was  observed  in 
the  passway  while  the  train  was  approaching 
him.  He  was  partially  deaf.  A  witness 
testified  that  at  the  point  where  Sharp  was 
struck,  the  top  of  the  dump  on  the  opposite 
side  of  the  track  was  wider;  but  as  theie 
was,  by  other  witnesses,  evidence  that  on 
the  side  where  Sharp  was  it  was  much  wid- 
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er  than  said  witness  admitted,  it  did  not 
appear  from  the  undisputed  evidence  that 
the  opposite  side  was  safer.  There  was  al- 
so testimony  that  opposite  to  where  Sharp 
was  struck  there  was  a  narrow  road,  run- 
ning parallel  with  the  railroad,  and  it  was 
very  muddy. 

Upon  this  state  of  evidence,  should  the 
court  declare  that  Sharp  was  guilty  of  neg- 
ligence as  a  matter  of  law?  We  think  not 
In  Railway  v.  Matthews,  99  Tex.  160,  88 
S.  W.  192,  upon  certified  question  the  Su- 
preme Court  held,  upon  a  somewhat  similar 
state  of  facts  (the  party  in  that  case  was 
walking  between  the  rails,  the  same  being 
a  customary  footpath),  that  the  issue  was 
properly  one  for  the  Jury.  The  same  case 
came  before  the  Supreme  Court  upon  writ 
of  error,  and  the  question  was  again  so  de- 
cided, and  it  was  then  stated  that  when 
such  dangerous  paasway  (In  that  case  the 
track  itself)  is  voluntarily  chosen  by  the  par- 
ty, instead  of  a  safe  one  beside  it,  there 
would  "be  no  escape  from  the  conclusion 
that  he  is  guilty  of  negligence,  if  there  be 
no  Justifying  or  excusing  circumstances, 
*  *  *  and  we  find  that  there  Is  evidence 
that  there  was  not  space  to  walk  between 
the  track  and  the  edge  of  the  embankment 
sufficient  to  have  put  the  deceased  beyond 
the  reach  of  passing  trains.  The  question 
was  therefore  one  for  the  Jury."  The  idea 
to  be  gathered  from  the  above  case  is  that 
when  a  person  is  lawfully  on  or  at  the  track 
on  the  railroad's  premises  in  the  customary 
use  thereof,  and  is  run  down  by  a  train 
from  behind,  whether  or  not  bis  conduct,  un- 
der all  the  circumstances,  amounts  to  negli- 
gence, would  be  a  question  for  the  jury,  un- 
less the  evidence  clearly  established  that  he 
voluntarily  chose  a  dangerous  route,  instead 
of  another  and  safe  route  that  was  conve- 
niently near.  It  is  this  act  of  selection  which 
makes  the  negligence.  This  idea  is  embodied 
in  another  recent  decision  of  the  Supreme 
Court  (Railway  v.  Wall,  116  S.  W.  1140)  thus: 
"If  Wall  was  walking  in  a  dangerous  place 
at  the  time  that  the  train  struck  him,  it  can- 
not be  questioned  that  his  being  there  con- 
tributed to  his  injury.  The  question  which 
would  arise  upon  tbat  state  of  facts  would 
be:  Was  he  guilty  of  negligence  in  walking 
where  he  did."  The  case  Just  cited  involv- 
ed the  question  of  the  selection  of  a  dan- 
gerous route  when  there  was  a  safe  one  con- 
veniently near.  The  eviuence  here  did  not 
establish  beyond  question  tbat  there  was  a 
safe  or  safer  route  at  band  or  convenient, 
and  that  deceased  chose  the  dangerous  one, 
and  would  not  warrant  the  court's  taking 
the  Issue  of  contributory  negligence  from 
the  jury. 

We  overrule  the  fourth  assignment  of  er- 
ror. The  charge  it  complains  of  was  cor- 
rect 

We  overrule  the  ninth.  It  was  not  error 
to  refuse  a  charge  that  the  burden  of  proof 
was  upon  plaintiffs  to  show  that  the  de- 
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ceased  was  fret  from  contributory  negli- 
gence. 

The  tenth  assignment  complains  of  a  re- 
fused charge  which  it  would  have  been 
proper  to  give.  In  view  of  the  fact  that  the 
issue  of  discovered  peril  was  not  in  the 
case.  There  can  be  no  question  that  if  de- 
ceased was  guilty' of  negligence  in  the  mat- 
ters referred  to  in  the  charge  in  question, 
the  same  contributed  to  his  injury. 

The  eleventh  assignment  Is  overruled.  The 
rule  is  that  if  there  is  another  way  that  is 
8a  fo  and  which  is  convenient  and  the  party 
chooses  the  unsafe  and  dangerous  way,  and 
is  thereby  injured,  he  cannot  recover.  Such 
act  of  selection,  in  the  absence  of  execusing 
circumstances,  is  deemed  a  negligent  act 
which  bars  recovery. 

We  overrule  the  seventeenth.  The  verdict 
cannot  be  declared  against  the  great  weight 
and  preponderance  of  the  evidence  in  re- 
spect to  contributory  negligence. 

The  assignments  which  relate  to  excess  in 
the  amounts  of  the  verdict  need  not  be  con- 
sidered, in  view  of  the  reversal  of  the  Judg- 
ment 

The  thirteenth  assignment  of  error  com- 
plains that  the  court  did  not  permit  defend- 
ant to  read  a  certain  written  statement  of 
the  engineer  corroborative  of  his  testimony 
on  behalf  of  defendant  that  the  bell  of  this 
engine  was  being  rung.  It  appears  from  the 
bill  of  exception  that  on  his  cross-examina- 
tion he  was  made  to  state  that  he  did  not 
remember  whether  at  the  coroner's  inquest 
he  said  anything  about  the  bell  being  rung 
or  not  and  was  then  shown  his  sworn  state- 
ment made  at  said  inquest  in  which  it  ap- 
pears he  said  nothing  on  the  subject  of  the 
bell  ringing  at  the  time  of  the  accident  and 
he  then  stated  as  a  reason  for  this  that  he 
was  not  asked  anything  in  regard  to  the  bell 
ringing,  and  that  he  bad  simply  answered 
the  question  asked  him  by  the  coroner. 
Counsel  for  defendant  then  offered  in  evi- 
dence the  written  statement  made  by  the 
witness  to  the  defendant  company  within 
two  or  three  days  at  most  after  the  acci- 
dent in  which  he  stated  that  the  bell  was 
being  rung.  This  was  excluded  upon  the  ob- 
jection that  it  was  not  a  statement  made  at 
the  time  of  the  accident,  and  that  a  state- 
ment made  the  next  day  after  the  accident 
was  inadmissible.  The  excluded  statement 
could  not  very  well  have  been  made  before 
the  accident  If  It  was  inadmissible,  it  must 
have  been  so  upon  some  other  ground  than 
that  it  was  made  after  the  accident  The 
introduction  of  the  sworn  statement  given 
at  the  Inquest  evidently  had  for  Its  pur- 
pose the  discrediting  of  the  witness.  It 
was  Intended  to  be  used  that  way.  In  such 
circumstances,  and  as  concerning  the  credi- 
bility of  the  witness,  It  Is  the  rule  in  this 
state  to  admit  other  statements  made  by  the 
witness  on  the  same  subject  Kelly-Goodfel- 
low  Shoe  Co.  v.  Insurance  Co.,  8  Tex.  Civ. 
App.  227,  28  S.  W.  1028.   For  a  careful  dis- 
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caasloa  of  this  question  we  may  refer  to 
the  opinion  In  Burks  v.  State,  78  Ark.  271, 
93  &  W.  983,  by  the  Supreme  Court  of  Ar- 
kansas, which  places  us  in  line  with  those 
states  which  have  adopted  this  rule,  though 
the  weight  of  authority  may  be  the  other 
way.  We  see  no  reason  why  the  rule  would 
not  apply  in  this  instance  and  think  defend- 
ant was  entitled  to  the  evidence. 
Reversed  and  remanded. 


STATE  et  al.  v.  CODY. 
(Court  of  Civil  Appeals  of  Texas.    April  28, 
1909.    Rehearing  Denied  June  9.  1909.) 

1.  Statutes  (|  188*)  —  Construction  or 
Words. 

By  the  express  provision  of  Sayles'  Ann. 
Civ.  St  1897,  art.  3268,  subd.  1,  when  words 
have  not  a  technical  meaning  or  application,  or 
the  law  in  which  they  are  employed  does  not 
define  them,  they  shall  be  given  their  ordinary 
signification. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  266;  Dec.  Dig.  |  188.*] 

2.  Theaters  and  Shows  ({  3*)— Licenses— 
"Cibcus"— Wild  West  Show. 

Dnder  Sayles'  Ann.  Civ.  St.  1897,  art 
6049,  subd.  23,  imposing  a  license  tax  on  cir- 
cuses wherein  equestrian  or  acrobatic  feats  are 
exhibited,  a  Wild  West  show,  portraying  actual 
incidents  that  had  happened  In  the  West  and 
lacking  most  of  the  essentials  which  by  common 
understanding  a  present-day  circus  includes,  is 
not  a  circus. 

fEd.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  f  3;  Dec.  Dig.  I  3.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  1163.] 

8.  Thkaters  and  Shows  (f  2»)— "Cibcus"— 
"Otheb  Exhibitions"— Statutoby  Provi- 
sions. 

Where,  under  Sayles'  Ann.  Civ.  St  1897, 
art  9049,  subd.  23,  imposing  a  license  tax  on 
"circuses  and  other  exhibitions,"  a  Wild  West 
show  is  not  a  circus,  it  cannot  be  held  as  "an- 
other exhibition."  as.  in  construing  laws  impos- 
ing burdens  of  taxation,  nothing  should  be  left 
to  inference  or  implication. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  I  2;  Dec.  Dig.  |  2.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  the  State  of  Texas  and  another 
against  W.  F.  Cody  to  collect  a  license  tax. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.  Affirmed. 

R.  V.  Davidson,  Atty.  Gen.;  R.  E.  Crawford, 
Asst.  Atty.  Gen.,  aud  Jno.  W.  Brady,  County 
Atty.,  for  appellants.  James  H.  Robertson, 
Jno.  L.  Peeler,  and  Robertson  ft  Robertson, 
for  appellee. 

FISHER,  C.  J  This  is  a  suit  by  the  state 
of  Texas  and  Travis  county  against  appellee, 
Cody,  to  recover  the  sum  of  $750,  alleged  to 
be  doe  the  appellants  as  taxes  for  two  sepa- 
rate and  distinct  performances  of  a  circus, 
wherein  equestrian  and  acrobatic  feats  and 
performances  were  exhibited,  and  a  combina- 


tion of  a  circus  and  other  exhibitions,  where- 
in appellee  charged,  collected,  demanded,  and 
received  $1  admission  for  each  adult  person. 
Including  reserved  seats.  Appellee  answered 
that  the  performances 'given  were  exhibitions 
portraying  historical  events  and  scenes  that 
actually  transpired  on  the  plains  and  the 
great  West  of  the  United  States,  and  that  be 
was  only  liable  for  the  occupation  tax  pro- 
vided by  subdivisions  24,  25,  art  6049, 
Sayles'  Ann.  Civ.  St  1897,  amounting  to  830, 
which  sum  he  had  tendered  to  the  tax  col- 
lector of  Travis  county.  The  case  was  tried 
before  the  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  appellee,  from 
which  the  appellants  have  perfected  this  ap- 
peal. 

The  provision  of  the  statute  under  which 
this  suit  is  brought  Is  subdivision  23,  art 
5049,  which  reads  as  follows:  "Circus,  etc. — 
From  every  circus  wherein  equestrian  or 
acrobatic  feats  and  performances  are  ex- 
hibited, for  which  pay  for  admission  is  de- 
manded or  received  for  each  performance  or 
exhibition  where  an  admission  fee  of  one  dol- 
lar is  charged,  two  hundred  and  fifty  dollars ; 
for  each  performance  or  exhibition  where 
admission  fee  of  seventy-five  cents  is  charged, 
two  hundred  dollars;  for  each  performance 
where  fifty  cents  or  less  is  charged,  one  hun- 
dred dollars;  provided  that  the  amount  of 
fee  charged  for  reserved  seats  shall  be  con- 
sidered as  a  part  of  such  admission  fee; 
provided  that  where  there  is  a  combination 
of  circus  and  menagerie,  or  circus  and  other 
exhibitions,  the  highest  tax  fixed  by  this  act 
for  any  division  or  department  of  the  combi- 
nation shall  be  collected;  provided  further, 
that  every  show  or  exhibition  which  adver- 
tises itself  as  a  circus  or  menagerie,  or  a 
combination  of  circus  and  menagerie,  shall 
be  held  and  construed  to  be  a  circus  or 
menagerie  or  a  circus  and  menagerie,  wheth- 
er It  be  such  or  not"  There  is  much  evi- 
dence In  the  record  describing  the  nature 
and  character  of  the  performance  In  question, 
and  there  Is  testimony  giving  to  some  extent 
the  character  of  performance  usually  under- 
stood as  characterising  a  circus,  much  of 
which  will  be  adverted  to  in  the  progress  or 
the  opinion.  It  is  unnecessary  to  set  out  the 
evidence,  as  all  that  is  required  of  us  is  to 
retch  conclusions  based  on  the  facts,  and  in 
doing  this  it  is  only  sufficient  to  say  that  we 
agree  with  the  trial  court  In  the  conclusion 
reached  that  the  evidence  Is  sufficient  to 
show  that  the  performances  In  question  were 
not  and  were  not  Intended  as  a  circus,  and 
do  not  come  within  the  meaning  and  spirit 
of  the  article  of  the  statute  quoted. 

In  tracing  the  definition  of  the  word  "cir- 
cus," and  in  ascertaining  the  nature  and  ex- 
tent of  the  exhibition  Indicated  by  that  term, 
we  need  not  go  beyond  the  most  recent  pe- 
riod, because  it  has  been  so  progressive  in 
Introducing  new  features  and  dropping  old 
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ones  that  the  hlstorial  account  of  that  an- 
cient institution  and  the  definitions  given  by 
the  lexicographers  of  that  term  and  what  it 
embraces  furnishes  slight  information  as  to 
what  the  present-day  circus  really  is.  The 
most  recent  definitions  are  incomplete,  but 
they  seem  to  give  horsemanship  and  acrobatic 
performances  as  common '  to  all,  and  such 
seems  to  have  been  in  the  legislative  mind 
in  Imposing  a  tax  upon  the  circus,  for  it  is 
said  in  the  subdivision  of  the  article  men- 
tioned "from  every  circus  wherein  equestrian 
or  acrobatic  feats  and  performances  are  ex- 
hibited there  shall  be  levied  a  tax,"  etc.  It  is 
clearly  not  meant  by  this  that  all  acrobatic 
and  equestrian  exhibitions  will  constitute  a 
circus,  but  the  language  is  that  a  circus  in 
which  such  performances  are  given  shall  be 
taxed.  The  Legislature  did  not  undertake  to 
define  the  word  "circus,"  and  the  entire  na- 
ture and  character  of  performances  or  ex- 
hibitions that  would  bring  it  within  that 
term.  It  certainly  could  not  have  meant 
that  the  mere  exhibition  of  horsemanship 
or  acrobatic  performance  would  create  a  cir- 
cus, for  exhibitions  of  that  character  are  fre- 
quently given  when  in  no  wise  connected  with 
a  circus.  You  may  find  them  at  fairs  and 
other  exhibitions  of  a  like  kind,  and  frequent- 
ly acrobatic  exhibitions  are  given  upon  the 
stage  as  a  part  of  what  we  understand  to  be 
a  theatrical  performance.  The  Legislature 
evidently  Intended  that,  the  word  "circus" 
should  be  used  in  its  common  and  ordinary 
acceptation,  and  that  it  should  embrace  and 
apply  to  the  character  of  exhibition  common- 
ly known  and  understood  as  a  circus,  and  it 
is  doubtful  if  -it  had  in  mind  an  exhibition 
such  as  the  Wild  West  show,  the  main  fea- 
tures of  which  were  intended  to  portray 
scenes,  Incidents,  and  characters  peculiar  to 
that  period  and  to  that  region.  It  is  a  rule 
of  law  (subdivision  1,  art.  3268)  that  when 
words  have  not  a  technical  meaning  or  appli- 
cation, or  the  law  in  which  they  are  employed 
does  not  define  them,  they  shall  be  given 
their  ordinary  signification.  We  cannot  pre- 
tend to  a  judicial  knowledge  of  this  subject, 
but  in  considering  a  word  which  has  a  com- 
mon meaning,  and  the  application  of  which 
is  a  matter  of  common  understanding,  we  are 
not  required  to  conceal  our  knowledge  upon 
that  subject  because  of  the  fact  that  we  did 
not  testify  in  the  case.  And,  undertaking  to 
state  our  views,  we  desire  to  suggest  that  in 
some  mysterious  way  we  have  managed  to 
raise  a  sum  sufficient  to  procure  a  ticket  up- 
on the  arrival  of  the  circus  in  town,  and  we 
feel  that,  in  the  absence  of  a  legislative  defi- 
nition of  that  term,  we  are  as  well  equipped 
as  that  body  or  the  public  generally  to  de- 
termine the  nature  and  extent  of  such-  an  in- 
stitution, and  what  is  Intended  to  be  compre- 
hended by  the  term  "circus."  This  arrogance 
of  knowledge  upon  this  subject  is  by  no 
means  exclusive,  for  there  are  a  number  of 


gentlemen  who  have  testified  In'  this  case 
who  have  assumed  to  know  as  much  or  more 
than  we  dare  claim.  They  each  testified  as 
to  what  they  knew,  and  drew  the  compari- 
son between  the  circus  as  commonly  under- 
stood and  the  exhibition  in  question,  and 
furnished  the  trial  court  ample  evidence  up- 
on which  to  base  the  conclusion  that  it  was 
not  a  circus. 

As  above  said,  we  all  possess  some  knowl- 
edge of  what  constitutes  a  circus,  and  if  the 
performance  In  question,  which  is  fully  de- 
scribed by  the  witnesses,  and  which  was 
also  witnessed  by  the  writer,  is  a  circus,  it 
bears  only  a  slight  and  remote  resemblance 
to  that  institution.  I  never  heard  it  called 
a  circus,  nor  did  I  understand  that  I  was 
witnessing  such  a  performance.  But,  how- 
ever, if  I  have  been  misled  In  this  matter, 
I  could  very  properly  feel  aggrieved;  for,  if 
this  was  a  circus,  It  was  a  poor  one  in  omit- 
ting nearly  all  of  the  features  that  should 
have  been  exhibited  and  that  are  peculiar 
to  that  institution,  but,  if  it  was  not  a  circus, 
it  may  be  classed  as  a  fairly  good  representa- 
tion in  the  main  of  the  incidents  and  char- 
acters peculiar  to  the  times  and  localities  It 
was  supposed  to  represent  It  is  true  the 
performance  was  within  a  canvas  lnclosure, 
but  was  open  overhead,  this  so  that  it  would 
not  interfere  with  the  firing  of  loaded  guns 
which  was  a  part  of  the  perforrfiance,  but  not 
found  in  the  circus.  It  contained  no  rings 
that  are  peculiar  to  a  circus;  in  fact,  most  of 
the  performance  could  not  have  been  given 
within  the  ordinary  circus  rings.  Much  of 
the  performance  was  to  exhibit  the  skill  of 
the  cowboy,  Mexicans,  Indians,  and  soldiers 
of  different  nations,  interspersed  with  imita- 
tion train  and  stage  hold-ups  and  attacks 
upon  the  latter  by  Indians,  and  a  battle  be- 
tween the  latter  and  American  troops,  and 
an  artillery  drill  and  the  firing  of  the  pieces, 
and  an  exhibition  of  skill  in  shooting  by  an 
expert  marksman,  and  the  firing  at  glass  balls 
by  Buffalo  Bill,  and  pony  races  between  cow- 
boys and  Indians  and  others,  and  some  other 
features  similar  to  these  which  are  detailed 
by  the  witnesses,  and  which  constituted  the 
principal  part  of  the  exhibition.  There  was 
an  athletic  exhibition  and  a  few  equestrian 
features,  but  not  enough  to  detract  from  the 
general  trend  of  the  performance  that  shows 
that  the  main  features  were  foreign  to  that 
of  a  circus.  There  was  an  absence  of  the 
lady  with  the  paucity  of  garments,  the  gen- 
tlemen in  splke-tall  coat  with  whip  In  hand, 
the  clown  that  tries  to  be  funny  and  often 
fails,  the  trick  pig  or  hog,  but  both  doubtless 
to  be  found  in  the  audience,  the  trained  ani- 
mals, bareback  riders,  high  and  lofty  tum- 
blers, the  trapeze  performers,  rope  walkers, 
chariot  races,  and  many  others,  and  last,  but 
not  least,  the  genial  artist  that  delights  my 
soul  In  obligingly  taking  the  photographs  of 
my  country  cousins  as  they  appear  upon  the 
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scene.  Appellants  state  that  the  greater  part 
of  the  program  consisted  In  acrobatic  and 
equestrian  feats.  This  'is  a  mistake,  if  we 
understand  the  evidence  correctly  and  what 
is  meant  by  the  expression  "equestrian  feats." 
There  was  only  one  act  of  an  acrobatic  na- 
ture and  only  a  few  equestrian  feats  compar- 
ed to  the  entire  performance,  unless  It  can 
be  said  that  merely  doing  a  thing  upon  horse- 
back constitutes  an  equestrian  feat  Most 
of  the  things  that  were  done  was  when  the 
performers  were  on  horseback,  and  what  was 
done  by  them  was  not  generally  for  the  pur- 
pose of  exhibiting  their  skill  as  riders  or  the 
trained  qualities  of  the  horses,  but  the  man 
merely  used  the  horse  in  performing  the  act 
in  which  be  was  engaged.  Who  would  ever 
speak  of  horses  hauling  artillery  as  an  eques- 
trian feat,  or  would  so  classify  riding  a  horse 
into  battle,  or  using  him  in.  an  attack  upon 
Indiana  or  stage  robbers,  or  In  hauling  a 
stagecoach,  or  the  similar  uses  to  which  he 
was  put  In  exhibiting  the  other  features  of 
this  performance? 

Appellants  lay  some  stress  upon  that  pro- 
vision of  the  statute  that  imposes  a  tax  upon 
a  circus  and  other  exhibitions.  It  is  contend- 
ed, first,  that.  If  the  exhibition  In  question 
would  not  come  within  the  classification  of 
that  part  of  the  statute  Just  discussed.  It 
would  be  comprehended  in  the  terms  "cir- 
cus and  other  exhibitions."  The  Interpreta- 
tion of  this  subdivision  of  the  statute  is  prac- 
tically controlled  by  what  we  have  already 
said.  There  can  be  no  question  as  to  the 
fact  that  this  performance  was  an  exhibition, 
but  the  provision  of  the  law  referred  to  does 
not  impose  a  tax  merely  upon  an  exhibition, 
but  says  "circus  and  other  exhibitions."  To 
make  the  provision  of  the  statute  applicable, 
it  has  to  be  determined,  first,  whether  the 
performance  was  a  circus  which  has  combin- 
ed with  It  other  exhibitions.  It  Is  a  circus 
and  other  exhibitions  to  which  this  statute 
relates,  and  not  merely  an  exhibition  discon- 
nected and  separate  from  a  circus. 

It  is  true  that  the  law  should  be  so  con- 
strued as  to  effectuate  the  legislative  purpose 
as  indicated  by  the  language  used,  and  in 
construing  laws  that  impose  burdens  of  taxa- 
tion nothing  should  be  left  to  inference  or 
Implication,  and  they  should  not  by  this 
method  be  held  to  embrace  and  apply  to  sub- 
jects which  are  not  expressly  enumerated, 
either  under  some  general  heading  or  some 
particular  mention.  26  Am.  St  Eng.  Ency. 
Law  (2d  Ed.)  669.  And  a  very  full  and  In- 
teresting discussion  of  this  rule  will  be  found 
in  Judge  Cooley's  work  on  Taxation  (2d  Ed.) 
pp.  263-275,  where  many  authorities  are 
cited  and  discussed,  and  where  the  conclu- 
sion Is  reached  as  we  have  indicated. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 

*ta«uur  bum  m* 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 

JAMES  et  al. 
(Court  of  Civil  Appeals  of  Texas.  May  5,  1909. 
On  Rehearing,  June  9,  1909.) 

1.  Railroads  (|  350*)  —  Collisions— Evi- 
dence— Negligence. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  a  train  at  a  crossing,  the  evi- 
dence showed  that  decedent  did  not  atop  before 
driving  on  the  track,  but  did  not  show  that  he 
did  not  listen  for  the  approach  of  trains,  and 
showed  that  he  was  looking  ahead,  and  that  be- 
cause of  obstructions  he  could  not  have  seen  the 
approaching  train  had  he  looked,  whether  he 
was  negligent  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  ||  1166,  1189-1187;   Dec.  Dig.  I 

2.  Trial  (|  253*>— Instructions. 

Where,  in  an  action  for  the  death  of  a  trav- 
eler struck  by  a  train  at  a  crossing,  the  evi- 
dence was  conflicting  whether  the  trainmen 
could  have  stopped  the  train  after  discovering 
decedent's  peril,  an  instruction  authorizing  a  re- 
covery on  the  trainmen  failing  to  use  the  means 
at  hand  to  stop  the  train  and  prevent  striking 
decedent  was  erroneous  for  falling  to  charge 
that  the  jury  must  find  that,  had  the  trainmen 
exercised  proper  care,  they  could  have  avoided 
the  accident. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
;>ig.  U  613-623;  Dec.  Dig.  I  253.*] 

3.  Appeal  and  Erbob  (|  742*)— Assignments 
of  Erbob— Propositions. 

An  assignment  of  error  need  not  set  forth 
the  reasons  why  the  action  of  the  court  is  claim- 
ed to  be  erroneous,  and  it  is  sufficient  if  the  par- 
ticular ruling  complained  of  is  specifically  point- 
ed out  and,  where  a  reason  fs  stated  in  the 
assignment,  other  reasons  may  be  urged  in  the 
proposition  germane  to  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;  Dec.  Dig.  |  742.*] 

4.  Trial  (|  253*)— Instructions— Ignoring 
Issues. 

A  requested  instruction  disregarding  an  is- 
sue raised  by  the  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  613-623;  Dec.  Dig.  I  253.*] 

5.  Appeal  and  Ebbob  (|  742*)— Assignment 
of  Error— Refusal  to  Give  Instructions 
—Review. 

In  the  absence  of  a  statement  under  an  as- 
signment of  error,  complaining  of  the  refusal  to 
give  a  charge,  showing  the  pertinency  of  the 
charge,  the  assignment  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3000;  Dec.  Dig.  I  742.*] 

On  Rehearing. 

ft  Death  (|  31*)— Actions  fob  Death— Par- 
ties Entitled  to  Recover. 

Adult  children  not  dependent  on  their  fa- 
ther for  support,  and  not  receiving  anything 
from  him  for  their  support,  cannot  recover  for 
his  negligent  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  ||  35-46;  Dec.  Dig.  I  31.*] 

Appeal  from  District  Court,  Bastrop  Coun- 
ty; Ed  R.  Sinks,  Judge. 

Action  by  Julia  James  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiff Julia  James,  and  against  the  other  plain- 
tiffs, defendant  appeals.  Affirmed  In  part 
and  reversed  and  remanded  In  part 
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Page  &  Mlley,  for  appellant.  S.  I*  Staples 
and  Orgaln  &  Maynard,  for  appellees. 

RICE,  J.  On  July  24,  1007,  while  David 
James,  Sr.,  was  driving  a  wagon  and  team 
across  appellant's  track  in  the  town  of 
Smitfaville,  his  team  and  wagon  were  struck 
by  one  of  appellant's  train  of  cars,  from 
which  he  received  injuries  that  are  alleged 
to  have  been  the  cause  of  his  death,  which 
occurred  in  February  thereafter;  and  this 
suit  Is  brought  by  Julia  James,  his  surviving 
widow,  and  her  children,  to  recover  damages 
therefor,  alleging  negligence  on  the  part  of  ap- 
pellant, and  that  his  death  was  proximately 
caused  therefrom.  Appellant,  after  general 
and  special  denials,  relied  upon  and  pleaded 
contributory  negligence  of  the  deceased  In 
failing  to  stop  or  look  or  listen  for  the  train 
before  driving  upon  its  track.  There  was  a 
jury  trial,  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff  Julia  James,  and  In 
favor  of  the  company  against  the  children, 
all  of  whom  were  adults,  for  the  reason  that 
they  were  not  dependent  upon  their  deceased 
father  for  their  support,  from  which  judg- 
ment this  appeal  is  prosecuted. 

Appellant  contends  that,  as  a  matter  of 
law,  deceased  was  guilty  of  contributory  neg- 
ligence, and  that  the  trial  court  erred  in  not 
so  instructing  the  jury,  and  likewise  erred  on 
account  thereof  in  refusing  to  grant  its  mo- 
tion for  new  trial.  We  overrule  these  con- 
tentions, because  we  believe  the  evidence 
required  the  submission  of  this  issue  to  the 
jury.  It  is  true  that  the  evidence  shows  that 
the  deceased  did  not  stop  before  driving  up- 
on the  track,  but  it  Is  not  shown  that  he  did 
not  listen  for  the  approach  of  the  train  not- 
withstanding he  failed  to  stop;  and  while  the 
evidence  shows  that  he  was  looking  ahead, 
still,  under  the  circumstances  as  disclosed  by 
the  record,  he  may  have  been  in  the  exercise 
of  ordinary  care  in  so  doing,  and  a  failure 
to  look  or  listen  could  not  be  held,  per  se, 
negligence.  Frugia  v.  Tex.  &  Ft.  Worth  Ry. 
Co.,  36  Tex.  Civ.  App.  648,  82  S.  W.  815. 
This  case  is  essentially  different  in  several 
respects  in  its  fact  from  the  case  of  I.  &  G. 
N.  R.  R.  Co.  v.  Edwards,  100  Tex.  22,  93  S. 
W.  106,  wherein  the  Supreme  Court  held  that 
Edwards  was  guilty  of  contributory  negli- 
gence, as  matter  of  law,  in  this:  That  in 
the  Edwards  Case  the  track  was  not  ob- 
structed, but  the  view  was  open,  and  the 
cars  could  have  been  seen  for  some  distance, 
and  the  plaintiff  testified  that  he  did  not 
look  or  listen;  while  In  this  case  the  track 
was  shown  to  have  been  obstructed,  and 
some  of  the  testimony  was  to  the  effect  that, 
even  if  deceased  had  looked,  he  would  have 
been  unable,  on  account  of  said  obstructions, 
to  have  seen  the  approaching  train,  and  It  is 
not  shown  that  he  did  not  listen.  In  Boyd  v. 
St.  Louis  &  Southwestern  Ry.  Co.,  108  S.  W. 
813,  the  Supreme  Court,  Judge  Brown  deliv- 
ering the  opinion,  reversing  the  judgment  of 
this  court  reported  In  106  S.  W.  520,  where  it 


had  been  held  that  Boyd,  as  matter  of  law, 
was  guilty  of  contributory  negligence,  said, 
among  other  things:  "That  to  authorize  the 
Court  of  Civil  Appeals  to  render  judgment 
for  a  railroad  company  In  an  action  for  In- 
juries to  a  person  struck  by  a  train  at  a 
street  crossing  on  the  ground  of  contributory 
negligence,  the  evidence  of  contributory  neg- 
ligence must  be  so  conclusive  that  reasonable 
minds  cannot  differ  as  to  the  conclusions  to 
be  drawn  therefrom."  The  same  rule.  It 
seems  to  us,  would  apply  to  the  trial  court. 
We  therefore  overrule  the  assignments  rais- 
ing this  contention. 

We  likewise  think  there  was  sufficient  evi- 
dence of  negligence  on  the  part  of  appellant 
to  require  at  the  hands  of  the  court  a  sub- 
mission of  this  issue  to  the  Jury,  and  over- 
rule appellant's  assignments  on  this  subject. 

It  was  alleged  by  appellees  that  the  peril 
of  deceased  was  discovered  by  the  operatives 
of  the  train  in  time  to  have  prevented  the 
collision,  and  the  evidence  justified  the  sub- 
mission of  this  issue  to  the  jury;  and  In 
charging  thereon,  the  court  gave  the  follow- 
ing: "Or  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  servants  of 
defendant  company  operating  the  engine  of 
the  train  which  caused  the  injury,  If  any 
was  inflicted,  discovered  him  upon  the  track, 
and  after  such  discovery  the  said  servants 
failed  to  use  all  the  means  at  hand,  consist- 
ent with  the  safety  of  the  train,  and  by  the 
use  of  ordinary  care,  to  stop  the  train  and 
prevent  striking  him,  then  you  will  find  for 
the  plaintiff  Julia  James,  and  assess  her 
damages  as  hereinafter  charged,  unless  you 
find  for  the  defendant  as  hereinafter  charg- 
ed." By  Its  second  proposition  under  this 
assignment  appellant  contends  that,  "the 
charge  of  the  court  as  given  makes  the  de- 
fendant liable,  regardless  of  whether  or  not 
the  servants  of  defendant  company  operat- 
ing the  engine  of  the  train  discovered  de- 
ceased's peril  in  time  to  have  stopped  the 
train  and  avoided  striking  James  by  the  ex- 
ercise of  ordinary  care  and  by  the  use  of 
the  means  at  their  command,  and  makes  the 
liability  rest  merely  upon  whether  or  not  the 
servants  of  defendant  exercised  ordinary 
care  to  stop  the  train  by  means  at  command 
after  discovering  David  James  on  the  track. 
If,  when  deceased's  peril  was  discovered,  it 
was  then  too  late  to  stop  or  check  the  train 
so  as  to  save  him  from  injury,  the  company 
was  not  liable  on  the  issue  of  discovered 
peril.". 

There  was  evidence  to  the  effect  that, 
when  the  deceased  was  first  discovered  by 
the  trainmen,  the  train  was  200  feet  from 
the  crossing,  and  that  a  train  of  16  cars,  such 
as  was  then  being  operated,  could  not  be 
stopped  under  200  feet;  and  it  was  also 
shown  by  said  operatives  that  they  stopped 
the  train  as  soon  as  it  was  in  their  power 
to  do  so.  While,  on  the  other  handV  there 
was  testimony  to  the  effect  that  the  train  in 
question  could  have  been  stopped  within  from 
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60  to  100  feet,  so  that  the  evidence  was  in 
direct  conflict  upon  this  issue,  rendering  it 
necessary  for  the  court  to  charge  thereon. 
Therefore  the  question  for  our  determination 
Is  as  to  whether  the  charge  given  was  a  cor- 
rect presentation  of  the  law  upon  this  Issue. 
The  question  is  not  an  open  one,  but  there 
Is  direct  authority  to  the  effect  that  the 
charge  given  was  error.  In  the  case  of  M., 
K.  &  T.  Ry.  Co.  of  Texas  v.  Eyer  (Tex.  Civ. 
App.)  60  S.  W.  453,  where  a  similar  charge 
to  the  one  in  question  was  reviewed,  It  was 
said  by  the  court:  "It  Is  Insisted  that  the 
failure  of  the  engineer  to  exercise  care  after 
the  peril  is  discovered  will  not  render  de- 
fendant liable,  unless  the  injury  would  have 
been  avoided  had  such  care  been  exercised. 
The  charge  is  error,  for  the  reason  that  it 
does  not  Instruct  the  jury  that  they  must 
believe  that  the  engineer,  by  the  use  of  ordi- 
nary care,  could  have  avoided  the  collision. 
The  Jury  may  have  concluded  under  the 
charge  that  the  engineer  did  not  exercise 
ordinary  care  by  the  use  of  the  means  at  his 
command  to  prevent  the  collision,  and  for 
this  reason  have  found  for  plaintiff,  and  still 
been  of  the  opinion  that  had  be  exercised 
each  care  he  could  not  have  avoided  the  col- 
lision. The  reason  for  holding  the  company 
liable  on  the  ground  of  discovered  peril  is 
that  the  engineer  in  charge  of  the  train  has 
at  his  command  means  for  stopping  the  train 
and  preventing  the  injury,  and  it  is  his  duty 
to  make  use  of  those  means,  and  his  failure 
to  do  ao  is  negligence,  for  which  the  company 
is  chargeable."  It  was  held  that  said  charge 
was  affirmative  error ;  but  the  court,  on  mo- 
tion for  rehearing  in  that  case,  granted  the 
same  on  the  ground  that  appellant  by  a  re- 
quested charge  bad  invited  the  error.  The 
Supreme  Court,  however,  granted  a  writ  of 
error  in  said  case,  holding.  In  effect,  that 
the  charge  complained  of  was  error  for  the 
same  reasons  assigned  by  the  Court  of  Civil 
Appeals  In  the  first  Instance,  and  that  the 
error  was  not  invited,  and  reversed  and  re- 
manded the  case  on  account  of  the  error  in 
said  charge.  See  M.,  K.  &  T.  Ry.  Co.  of 
Texas  Eyer,  96  Tex.  72,  70  S.  W.  520.  In 
view  of  the  evidence  upon  this  issue,  we 
think  the  charge  of  the  court  complained  of 
was  error,  In  that  it  failed  to  also  instruct 
the  Jury  in  this  connection  that,  notwith- 
standing the  fact  they  may  have  believed 
that  the  servants  of  appellant  failed  to  use 
all  the  means  at  their  command  to  stop  the 
train,  yet  if  they  farther  believed  that,  bad 
they  done  so,  they  could  not  have  avoided 
Injuring  the  deceased,  then,  if  they  so  be- 
lieved, to  find  for  appellant;  and  we  there- 
fore sustain  this  assignment. 

Appellee,  however,  urges  that,  as  appellant 
presented  a  different  reason  in  its  assign- 
ment from  the  one  now  under  consideration, 
it  is  therefore  barred  from  insisting  upon 
any  other  reason  than  the  one  so  stated ;  but 
the  contrary  has  been  expressly  held  in  O., 
C.  ft  8.  F.  Ry.  Co.  v.  Williams  et  al.  (Tex. 


Civ.  App.)  89  S.  W.  968,  wherein  it  is  said : 
"An  assignment  of  error  need  not  set  forth 
the  reasons  why  the  action  of  the  court  is 
claimed  to  be  erroneous.  It  is  sufficient  if 
the  particular  ruling  complained  of  is  spe- 
cifically pointed  out  Investment  Agency  Co. 
v.  McClelland,  86  Tex.  179,  23  S.  W.  576, 
1100,  22  L.  R.  A.  105.  If  the  reasons  should 
be  stated  In  the  assignment,  It  will  not  pre- 
clude the  stating  of  othere  in  the  brief  and 
their  consideration  by  this  court  We  think 
the  proposition  presented  should  be  consid- 
ered." See,  also,  Fuqua  et  al.  v.  Pabst  Brew- 
ing Co.,  90  Tex.  298,  801,  38  S.  W.  29,  750,  35 
L.  R.  A.  241.  The  case  of  Sickles  v.  M.,  K. 
&  T.  Ry.  Co.,  13  Tex.  Civ.  App.  434,  35  S. 
W.  494,  relied  on  hy  appellee.  In  our  opinion 
does  not  conflict  with  the  law  as  above  an- 
nounced; that  case  merely  holding  that  the 
proposition  could  not  legitimately  grow  out 
of  the  assignment  and  does  not  undertake 
to  hold  that,  because  appellant  had  stated 
one  reason  in  the  assignment  he  was  there- 
fore precluded  from  urging  another  and  dif- 
ferent reason  In  the  proposition  germane  to 
the  asBigment 

From  what  has  heretofore  been  said,  the 
court  did  not  err  in  refusing  to  give  a  per- 
emptory instruction  in  behalf  of  appellant 
as  urged  in  its  sixth  assignment 

Special  charge  No.  6  was  properly  refused, 
because  it  wholly  disregarded  the  issue  of 
discovered  peril,  which  was  In  the  case. 

We  overrule  the  ninth  assignment  of  error, 
because  there  Is  no  statement  thereunder 
showing  the  pertinency  of  the  charge  present- 
ed, even  if  correct  which  we  are  not  pre- 
pared to  admit 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

On  Rehearing. 

This  case  was  reversed  and  remanded  at  a 
former  day  of  this  term  as  to  all  the  parties, 
since  which  time  appellant  has  filed  a  mo- 
tion for  rehearing,  asking  that  the  judgment, 
so  far  as  all  the  appellees,  except  Julia 
James  is  concerned,  should  be  affirmed,  and 
as  to  her  that  the  same  should  be  reversed 
and  rendered. 

The  motion,  so  far  as  the  appellees  Jesse 
James,  Frank  James,  David  James,  Jr.,  Sal- 
lie  Hatch,  Joined  by  her  husband,  Collls 
Hatch,  Janle  Decberd,  joined  by  ber  bus- 
band,  R.  C.  Decberd,  and  Mary  Holbert,  join- 
ed by  her  husband,  W.  H.  Holbert,  will  be 
granted,  since  we  Inadvertently  reversed  the 
case  as  to  them,  because  the  trial  court  cor- 
rectly Instructed  a  verdict  in  favor  of  appel- 
lant as  against  them  on  the  ground  that  the 
evidence  disclosed  that  they  were  adult  chil- 
dren of  the  deceased,  who  contributed  noth- 
ing to  their  support  and  from  whom  they 
received  no  benefits. 

After  due  consideration,  however,  appel- 
lant's motion  for  rehearing,  so  far  as  appel- 
lee Julia  James  is  concerned,  is  in  all  things 
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overruled,  and,  as  to  her,  the  Judgment  re- 
versing and  remanding  the  case,  as  In  our 
former  opinion,  la  adhered  to. 


TRINITY  &  B.  V.  BY.  00.  t.  SANDERS. 

(Court  of  Civil  Appeals  of  Texas.  May  29, 
1909.) 

1.  Negligence  (|  108*)  —  Petition— Date  of 
Injuries  Cokplained  of. 

Under  Rev.  St  1895,  art.  1191,  providing 
that  the  petition  shall  set  forth  a  clear  state- 
ment of  the  cause  of  action,  a  petition  in  an 
action  for  personal  injuries  failing  to  state  the 
date  of  the  injury  complained  of  or  to  give  a 
reason  why  plaintiff  cannot  state  the  same  is 
defective  when  tested  by  a  special  demurrer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  174;  Dec.  Dig.  |  108.*] 

2.  Railroads  ft  485*) — Fibes— Evidence— In- 
struction. 

Where,  in  an  action  against  a  railroad  for 
loss  of  property  by  fire,  the  evidence  showed  five 
fires  occurring  at  different  times,  but  did  not 
show  that  any  of  them  excepting  the  first  was 
set  by  the  railroad,  the  refusal  to  charge  that 
the  verdict  •  could  not  embrace  any  damages 
caused  on  account  of  the  fires  occurring  after 
the  first  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  |  485.*] 

3.  Railroads  (I  486*)— Fires— Verdict. 

Where,  in  an  action  against  a  railroad  for 
loss  of  property  by  fire,  the  evidence  showed  five 
fires  at  different  times,  but  did  not  show  that 
any  of  the  fires  excepting  the  first  was  set  by 
the  railroad,  and  the  court  authorized  a  recov- 
ery of  the  damages  done  by  all  the  fires,  a 
verdict  setting  out  items  of  damage  not  the 
result  of  the  first  fire  was  improper. 

[Ed.  Note.— For  other  cases,  sea  Railroads, 
Dec.  Dig.  |  486.*] 

Appeal  from,  Limestone  County  Court; 
James  Kim  bell,  Judge. 

Action  by  W.  W.  Sanders  against  the  Trin- 
ity &  Brazos  Valley  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

This  suit  was  brought  by  appellee  to  re- 
cover of  appellant  damages  alleged  to  have 
been  caused  by  appellant  burning  his  grass 
and  other  property.  A  trial  before  the  court, 
and  a  jury  resulted  in  a  verdict  and  Judg- 
ment for  the  appellee  in  the  sum  of  $144. 
Defendant  prosecutes  an  appeal. 

Andrews,  Ball  &  Streetman  and  Williams 
&  Bradley,  for  appellant  A.  B.  Retinoids, 
for  appellee. 

BOOKHOUT,  J.  The  first  assignment  com- 
plains of  the  court's  action  in  overruling  its 
special  exception  to  the  petition.  The  peti- 
tion alleges  that  "on  and  between  the  10th 
day  of  August.  A.  D.  1907,  and  the  8th  day 
of  October,  A.  D.  1907,  defendant,  etc.,  caus- 
ed fires,"  etc.  Defendant  demurred  to  said 
petition  specially  because  the  petition  "fails 
to  state  the  dates  upon  which  the  alleged  in- 
jury or  Injuries  occurred  with  sufficient  cer- 
tainty and  particularity  to  enable  this  de- 


fendant *  *  *  to  defend  against  the  al- 
leged wrongs  and  injuries  as  set  out  In  plain- 
tiff's petition."  The  said  demurrer  was  over- 
ruled by  the  court,  and  defendant  excepted. 
In  our  opinion  the  trial  court  erred  in  over- 
ruling the  special  exception  to  the  petition. 
The  statute  provides  that  the  petition  shall 
set  forth  "a  clear  statement  of  the  cause  of 
action."  A  petition  which  fails  to  state  the 
date  of  the  injuries  of  which  complaint  is 
made  or  give  some  reason  why  the  plaintiff 
cannot  state  the  same  is  defective  as  tested 
by  a  special  demurrer.  Rev.  St  1895,  art, 
1191;  Railway  Co.  v.  Granger,  85  Tex.  574, 
22  S.  W.  959;  Schneider  v.  Ferguson,  77 
Tex.  572,  14  S.  W.  154, 

Error  Is  assigned  to  the  court's  refusal  to 
give  appellant's  special  charge  No.  4,  as  fol- 
lows: "At  the  request  of  the  defendant, 
you  are  charged  that  plaintiff  has  failed  to 
show  that  the  defendant  In  any  way  caused 
the  fires  that  burned  his  property  subsequent- 
ly to  the  first  one,  of  date  August  10,  1907, 
hence  you  will  not,  In  any  event,  in  case  you 
should  find  for  .the  plaintiff,  embrace  in  your 
verdict  any  sum  or  sums  caused  by  or  on  ac- 
count of  any  such  fires  that  occurred  subse- 
quently to  the  first  one  which  occurred  Au- 
gust 10,  1907S'  The  evidence  showed  five 
fires,  each  of  which  burned  parts  of  plaintiff's 
field.  The  first  was  on  August  10th,  the  sec- 
ond August  21st,  the  third  September  11th, 
the  fourth  September  20th,  and  the  fifth  Oc- 
tober 8th,  In  the  year  1907.  There  was  no 
evidence  that  either  of  these  fires  except  the 
first  was  set  out  by  sparks  from  defendant's 
engines.  The  court  erred  in  refusing  the  re- 
quested charge. 

It  is  contended  In  the  fourth  assignment  of 
error  that  the  verdict  of  the  jury  is  against 
the  law  and  the  evidence,  in  this:  the  evi- 
dence is  wholly  Insufficient  to  show  that  any 
one  of  the  fires  subsequent  to  the  one  of  date 
August  10,  1907,  was  caused  by  or  originated 
from  defendant's  engines,  or  was  caused  or 
contributed  to  by  defendant.  The  only  fire 
which  the  evidence  tends  to  show  was  set 
out  or  caused  by  the  engines  of  the  defendant 
was  that  of  August  10,  1907.  Evidence  was 
admitted  of  four  other  fires  and  of  the  dam- 
age done  by  each  of  them  In  the  burning  of 
plaintiff's  grass.  The  charge  of  the  court 
authorized  a  recovery  for  the  damage  done 
by  all  the  fires.  The  verdict  was  general  as 
to  the  damage  for  burning  plaintiff's  grass. 
For  the  burning  of  the  grass  the  jury  found 
$94.  The  verdict  Is  not  supported  by  either 
the  law  or  evidence. 

It  is  Insisted  by  appellee  that  the  evidence 
shows  that  the  verdict  is  for  a  much  less 
amount  than  the  damage  proved  to  have  been 
sustained  by  the  first  fire,  and  is  therefore 
sustained  by  the  evidence.  We  have  care- 
fully examined  the  evidence,  and  do  not  find 
that  the  several  items  of  damage  set  out  In 
the  verdict  were  all  the  result  of  the  first 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 


Digitized  by 


Google 


Tex.) 


CHALEEY  v.  COOPER. 


273 


Are.  The  Jury  evidently  found  In  favor  of 
appellee  for  damage  sustained  by  fires  other 
than  the  first 

For  the  errors  pointed  out,  the  judgment 
Is  reversed,  and  the  cause  remanded. 


CHALKEY  et  al.  v.  COOPER  et  al.f 
(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.    Rehearing  Denied  June  12,  1909.) 

1.  Subbogation  (|  41*)  —  Enfokcemknt  or 
Right— Pleading. 

Where,  in  trespass  to  try  title,  plaintiff 
claimed  under  a  trust  deed  to  secure  money 
borrowed  and  used  to  discharge  a  prior  lien, 
and  defendant  pleaded  homestead  exemption, 
plaintiff  could  not  be  subrogated  to  the  prior 
lien,  in  the  absence  of  a  pleading  of  subroga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  |  114 ;  Dec  Dig.  I  41.*] 

2.  Appeal  and  Ebbob  (|  1050*)— Habhless 
Ebbob  —  Ebboneous  Adkission  or  Evi- 
dence/ 

Where  plaintiff  in  trespass  to  try  title 
claimed  under  a  trust  deed  to  secure  money 
borrowed  and  used  to  discbarge  a  prior  lien,  but 
did  not  plead  subrogation  to  the  prior  lien,  the 
error  in  permitting  evidence  of  the  declarations 
of  defendant  who  pleaded  homestead  exemption, 
made  after  the  creation  of  the  prior  lien,  to  the 
effect  that  he  was  building  a  home  on  the  land, 
was  not  reversible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  II  4153-4160;  Dec.  Dig.  I 
1050.*!  . 

Appear  from  District  Court,  Dallas  Coun- 
ty; B»  M.  Scott,  Special  Judge. 

Trespass  to  try  title  by  T.  H.  Chalkey  and 
others  against  Samuel  L.  Cooper  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Affirmed. 

T.  F".  Lewis  and  W.  P.  Finley,  for  appel- 
lants. Thompson  &  Thompson  and  Albert  W. 
Webb,  for  appellees. 

RAXNEY,  C.  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  appellants  to 
recover  a  certain  lot  of  land  In  the  city  of 
Dallas.  The  defendants  plead  the  general 
issue,  not  guilty,  and  homestead  exemption. 
A  peremptory  instruction  was  given  by  the 
court  for  defendants,  and,  upon  such  a  ver- 
dict being  returned,  judgment  was  so  entered. 

The  evidence  shows  than  on  or  about 
April  X  1889,  Cooper  and  wife  owned  and 
occupied  as  their  homestead  a  certain  lot, 
whlcb  they  sold,  and  invested  a  part  of  the 
proceeds  In  the  lot  here  in  controversy,  lot 
18,  with  the  Intention  of  making  it  their 
home.  They,  in  a  week  or  so  afterwards,  be- 
gan the  erection  of  a  house  on  Bald  lot  and 
before  its  completion  moved  Into  it  and 
used  It  as  a  home.  On  April  8,  1889,  Cooper 
borrowed  from  one  Crutcher  about  $900,  to 
secure  which  Cooper  executed  a  deed  in  trust 


to  Crutcher  to  said  lot  18.  At  the  date  of 
said  trust  'deed  said  lot  18  was  vacant  On 
May  14,  1889,  Cooper  and  wife  executed  to 
Henry  Dickinson  a  deed  In  trust  to  said  lot 
18,  to  secure  J.  B.  Watklns  In  the  sum  of 
$1,000.  Of  this  money  $910.45  was  paid  to 
Crutcher,  and  Crutcher  at  that  time  cancel- 
ed and  released  his  Hen  on  said  lot  18.  At 
the  time  the  Dickinson  trust  deed  was  execut- 
ed, Cooper  and  wife  were  occupying  and  us- 
ing lot  18  as  a  home,  and  continued  to  so 
occupy  and  use  it  until  the  death  of  Cooper, 
and  the  wife  has  ever  since  so  occupied  and 
used  It  The  said  lot  was  sold  under  the 
Dickinson  trust  deed,  at  which  sale  the*  ap- 
pellant became  the  purchaser  and  Is  now 
claiming  title  thereunder. 

The  lien  on  the  lot  in  favor  of  Crutcher 
having  been  released  by  him,  and  the  deed 
of  trust  to  Dickinson  having  been  executed 
at  a  time  when  said  lot  18  was  undoubtedly 
a  homestead,  appellees  insist  that,  by  the 
execution  of  the  deed  of  trust  to  Dickinson, 
Watklns  was  subrogated  to  the  lien  that  had 
been  created  by  the  execution  of  the  deed 
of  trust  to  Crutcher,  etc.  Upon  a  decision 
of  this  contention  depends  the  rights  of  the 
parties  to  this  suit;  but  under  the  plead- 
ings, should  we  determine  whether  or  not 
there  was  a  subrogation?  We  think  not 
The  petition  of  plaintiffs  is  in  the  form  of  a 
straight  action  of  trespass  to  try  title.  The 
defendants  pleaded,  among  other  things, 
homestead  exemption.  The  case  went  to 
trial  on  those  pleas;  the  plaintiffs  not  plead- 
ing subrogation,  nor  any  other  equity  in  bar 
of  defendants'  plea  of  homestead.  In  Mose- 
ley  v.  Crebbin,  74  S.  W.  815,  where  the 
question  of  subrogation,  as  In  this  case,  was 
raised,  in  passing  thereon  Mr.  Fisher,  C.  J., 
speaking  for  the  court  says:  "The  refusal 
of  the  court  to  submit  to  the  jury  the  right 
of  the  appellant  to  be  subrogated  to  a  prior 
lien  existing  upon  the  property,  by  reason 
of  the  fact  that  it  Was  discharged  and  paid 
off  by  a  part  of  the  proceeds  of  the  $4,500 
that  was  borrowed  at  the  time  that  the  deed 
of  trust  was  executed,  It  is  sufficient  to  say 
that  the  issue  of  subrogation  was  not  plead- 
ed." Harris*  Law  of  Sub.  |  222.  There  be- 
ing no  plea  of  subrogation,  plaintiffs  are  In 
no  condition  to  avail  themselves  thereof  In 
this  case. 

Complaint  Is  made  to  the  Introduction  of 
plaintiffs'  declarations  while  building  the 
home  on  lot  18,  and  after  the  execution  of 
the  trust  deed  to  Crutcher,  to  the  effect  that 
he  was  building  it  for  a  home.  This  conten- 
tion does  not  present  reversible  error.  If 
such  declarations  should  be  held  to  be  error, 
which  we  do  not,  they  become  Immaterial  un- 
der the  view  we  take  of  the  case. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 
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MATXEY  et  at  T.  AB SHIRE'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.  'June  15, 
1900.) 

Payment  (f  19*)— Susticuhct— Obdess  oh 

Thibd  Persons. 

Debtors  of  plaintiff's  Intestate  gave  him  an 
order  on  a  third  person  to  pay  a  specified  sum 
"when  the  land  we  sold  you  is  run  and  survey- 
ed, titles  examined  and  found  valid  and  satis- 
factory by  you,"  and  the  order  was  accepted 
by  the  third  person.  Held,  that  the  order  was 
not  an  absolute  satisfaction  of  the  original 
debt ;  and,  in  an  action  to  enforce  the  original 
debt,  the  debtors  cannot  insist  that  they  are 
released  in  the  absence  of  a  showing  that  they 
fulfilled  their  contract  with  the  third  nerson 
to  such  an  extent  as  will  enable  the  person  hold- 
ing the  order  to  recover  Its  amount  from  the 
third  person. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  |  22;  Dec.  Dig.  I  19.*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  Jack  Abshlre's  administrator 
against  John  Matney  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
fe/med. 

J.  M.  Roberson  and  J.  B.  Chllders,  for  ap- 
pellants. Auxier  ft  Auzler,  for  appellee. 


CARROLL,  J.  The  administrator  of  Jack 
Abshire  brought  this  action  against  John  and 
Henry  Matney  to  recover  $375.  The  peti- 
tion, averred  that  on  August  12,  1903,  the 
Matneys,  being  Indebted  to  Abshire  In  the  sum 
of  $375,  gave  to  him  the  following  written 
order  on  one  Ratcllff:  "J.  E.  Ratcliff.  Dear 
Sir:  You  will  please  pay  Jack  Abshire 
three  hundred  and  seventy-five  dollars  when 
the  land  we  sold  you  is  run  and  surveyed, 
titles  examined  and  found  valid  and  satis- 
factory by  you."  On  the  same  day  Ratcllff 
accepted  the  order.  Previous  to  the  date 
of  this  order  the  Matneys  had  given  Rat- 
cliff  an  option  on  a  boundary  of  land,  under 
which  option  he  had  the  right  to  purchase 
it;  but  afterwards  Ratcllff  refused  to  take 
or  pay  for  the  land,  and  thereupon  John  Mat- 
ney sold  and  conveyed  his  interest  in  the 
land  to  another  party,  thereby  relieving  Rat- 
cliff  of  any  obligation  he  was  under  to  take 
the  land,  and  be  refused  to  pay  the  amount 
specified  In  the  order  or  any  part  thereof. 
The  Matneys  answered,  and  set  up  that  at 
the  time  they  delivered  to  Abshire  the  or- 
der it  was  agreed  between  them  that  they 
should  be  released  from  all  liability  on  the 
debt  for  which  the  order  was  given.  In  an 
amended  answer  they  further  averred  that 
at  the  time  the  order  was  given  Ratcllff  owed 
them  more  than  $375  for  a  farm  he  had 
purchased  from  them,  and  that  it  was  agreed 
by  and  between  Ratcliff  and  the  Matneys 
that  he  was  to  make  certain  payments  on-  the 
farm,  including  the  order,  and  that,  In  the 
event  he  failed  to  pay  for  said  land  accord- 
ing to  contract,  he  was  to  pay  them  certain 
sums  Including  the  order,  provided  they  tend- 


ered him  a  good  and  sufficient  deed  to  the 
land,  free  from  all  Incumbrances.  They 
averred  that  they  compiled  with  their  con- 
tract, and  tendered  to  Ratcllff  a  good  deed, 
but  that  be  failed  and  refused  to  pay  for 
the  land,  and  owed  Abshire,  and  not  them, 
the  amount  of  the  order.  They  further  said 
that  John  Matney  did  not  sell  the  land  for 
many  years  after  Ratcllffs  option  had  ex- 
pired, and  that  Henry  Matney  yet  owns  bis 
interest  A  demurrer  was  sustained  to  the 
answer  as  amended,  and,  declining  to  plead 
further,  Judgment  went  against  the  Mat- 
neys, and  they  appeal. 

It  will  be  noticed  that  the  order  accepted 
by  Abshire  was  to  be  paid  by  Ratcllff  when 
the  land  for  which  It  was  given  was  surveyed 
and  the  title  accepted  by  him.  It  Is  mani- 
fest from  the  pleading  that  RatclMTs  agree- 
ment to  pay  the  debt  was  conditional  upon 
the  fact  that  the  land  should  be  surveyed 
and  a  good  title  tendered,  and  that  the  agree- 
ment of  Abshire  to  take  RatclifFs  obligation 
was  based  upon  the  assumption  that  the  Mat- 
neys would  have  the  land  surveyed  and  ten- 
der to  Ratcliff  a  good  title.  In  other  words, 
Abshire  did  not  agree  to  release  the  Matneys 
from  the  payment  of  the  debt  they  owed 
him  unless  Ratcllff  became  bound  to  pay 
It.  If  the  Matneys,  as  they  averred,  tend- 
ered to  Ratcllff  a  good  title,  they  should  have 
brought  a  suit  against  Ratcllff  for  a  speci- 
fic performance  of  the- contract  between  Rat- 
cllff and  them;  and,  if  in  that  suit  It  had 
been  held  that  the  contract  between  the  Mat- 
neys and  Ratcllff  was  fully  performed  on 
their  part,  Abshire  would  be  obliged  to  look 
to  Ratcllff  for  the  amount  of  the  order  that 
he  accepted.  The  pleadings  do  not  disclose 
why  Ratcllff  refused  to  take  the  land;  but 
whatever  his  reason  was  Abshire  was  not 
required  to  look  to  him  alone  until  It  was 
Judicially  determined  that  he  must  take  and 
pay  for  the  land,  for  which  he  had  an  op- 
tion. Abshire  had  nothing  to  do  with  the 
arrangements  between  the  Matneys  and  Rat- 
cllff. He  was  not  a  party  to  that  contract. 
He  merely  accepted  an  order  on  Ratcliff. 
which  Ratcllff  agreed  to  pay,  provided  cer- 
tain things  were  done  by  the  Matneys.  Un- 
less these  things  were  done.  Ratcllff  was 
under  no  obligation  to  pay  the  order,  and 
hence  the  order  was  not  a  satisfaction  of 
the  debt  the  Matneys  owed  Abshire.  When 
sued  on  this  debt,  the  Matneys  might  have 
brought  Ratcllff  into  the  case  by  a  cross- 
petition  for  the  purpose  of  having  determin- 
ed the  question  whether  or  not  he  was  bound 
on  the  order;  but  they  did  not  see  proper 
to  pursue  this  course,  insisting  that  Abshire 
should  litigate  with  Ratcliff  the  question 
whether  or  not  the  Matneys  had  complied 
with  their  obligation  to  him.  We  do  not 
think  this  duty  was  imposed  upon  Abshire 
by  the  order.  The  Matneys  are  not  In  a 
position  to  insist  that  they  are  released  from 
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the  payment  of  the  debt  to  Abshlre  in  the 
absence  of  a  showing  on  their  part  that  they 
fulfilled  their  contract  with  Ratcllff  to  such 
an  extent  as  would  enable  Abshlre  to  recover 
from  him  the  amount  of  the  order. 
Wherefore  the  judgment  is  affirmed. 


WARREN  et  al.  v.  TORMAN. 

(Court  of  Appeals  of  Kentucky.    Jane  10, 
1909;) 

1.  New  Trial  (|  13*)— Grounds— Failure 
of  Justice. 

Where  ■  party  has  had  an  opportunity  at 
trial  to  present  his  cause  of  action  or  defense, 
the  case  should  not  be  reopened  and  retried  un- 
less it  conclusively  appears  that  an  injustice 
has  been  done  or  a  wrong  committed  which 
should  be  corrected  by  a  retrial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  19;   Dec.  Dig.  g  13.*] 

2.  New  Trial  (|  102*)— Grounds— Newly 
Discovered  Evidence— Time  of  Discovert. 

In  order  to  Justify  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  must 
appear  that  such  evidence  could  not  have  been 
obtained  by  exercising  ordinary  diligence  in 
time  to  have  presented  it  at  the  former  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  210 ;  Dec.  Dig.  g  102.*] 

3.  New  Trial  (8  108*)— Grounds— Newly 
Discovered  Evidence  —  Sufficiency  of 
Evidence— Character. 

In  an  action  for  the  infringement  of  plain- 
tiffs ferry  franchise,  where  issue  was  joined  on 
whether  plaintiff  had  a  valid  franchise,  and 
judgment  was  rendered  for  plaintiff,  alleged 
newly  discovered  evidence,  claimed  to  show  that 
plaintiff  did  not  post  notices  of  his  application 
lor  a  franchise  as  required  by  law,  held  to  leave 
that  question  in  doubt  and  not  to  be  so  con- 
vincing as  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  226,  227 ;  Dec.  Dig.  g  108.*] 

4.  New  Trial  (f  102*)— Grounds— Newly 
Discovered  Evidence— Diligence. 

Where  one  of  the  witnesses  by  whom  de- 
fendant intended  to  establish  the  newly  discov- 
ered evidence  for  which  he  seeks  a  new  trial 
was  at  the  place  of  trial  when  it  was  held, 
and  another  was  there  and  in  Washington,  D. 
C,  which  defendant  knew,  and  the  other  evi- 
dence consisted  of  a  date  on  a  gravestone  which 
was  at  the  place  of  trial,'  and  the  location  of 
which  defendant  knew,  there  was  no  showing 
of  diligence  to  discover  the  evidence  at  the 
former  trial  so  as  to  justify  granting  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  ||  210-214 ;  Dec  Dig.  {  102.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

"Not  to  be  officially  reported." 

Action  by  John  Turman  against  Charles 
Warren  and  others.  From  a  judgment  dis- 
missing defendants'  petition  for  a  new  trial 
after  Judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

See.  also,  123  Ky.  844,  97  S.  W.  770,  98  S. 
W.  1000. 

Brown  ft  Martin  and  Hager  ft  Stewart, 
for  appellants.  R.  D.  Dinkle,  Matt  M.  Pil- 
chard, L.  T.  Everett,  and  Malln  ft  Malin, 
for  appellee. 


NUNN,  J.  This  action  was  brought  and 
prosecuted  under  section  618  of  the  Civil 
Code  of  Practice,  for  the  purpose  of  setting 
aside  a  Judgment  and  obtaining  a  new  trial. 
The  action  in  which  the  Judgment  was  ren- 
dered, and  In  which  a  new  trial  Is  sought, 
was  Instituted  In  the  Boyd  circuit  court  on 
the  1st  day  of  July,  1903,  and  was  upon  the 
docket  of  that  court  until  the  27th  day  of 
April,  1905,  at  which  time  a  trial  was  had 
which  resulted  In  a  verdict  and  judgment 
against  appellants  for  $1,000.  From  this 
judgment  an  appeal  was  taken  to  this  court, 
and  the  judgment  was  affirmed  on  the  4th 
day  of  December,  1906.  123  Ky.  844,  97  & 
W.  770,  98  S.  W.  1000,  30  Ky.  Law  Rep.  194. 
A  petition  for  rehearing  was  filed  but  denied, 
and  a  response  delivered  on  January  10,  1907. 
123  Ky.  844,  98  S.  W.  1000,  30  Ky.  Law  Rep. 
382.  On  the  14th  day  of  December,  1906, 
the  petition  in  the  case  at  bar  was  filed  in 
the  Boyd  circuit  court  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence. 
Upon  a  trial  of  the  case  the  petition  was  dis- 
missed and  a  new  trial  denied,  and  from 
that  Judgment  this  appeal  is  prosecuted. 

When  once  a  case  has  been  tried  and  a 
litigant  has  bad  an  opportunity  to  present 
bis  cause  of  action  or  defense,  it  Is  of  vital 
importance  to  the  litigants  and  the  public 
that  the  case  be  not  reopened  and  retried, 
save  upon  the  most  convincing  and  persua- 
sive grounds,  showing  that  an  injustice  has 
been  done  or  a  wrong  committed  that  should 
be  corrected  by  a  retrial  of  the  case.  In  the 
case  of  L.  ft  N.  R.  R.  Co.  v.  Deltschl's 
Ez'rs,  104  S.  W.  820,  31  Ky.  Law  Rep.  931, 
the  court  said:  "New  trials  are  reluctant- 
ly granted,  and,  when  disputed  matters  have 
been  fully  litigated,  the  court  will  not  re- 
open a  case  for  the  purpose  of  enabling  the 
defeated  party  to  introduce  new  evidence, 
unless  the  reasons  why  it  should  be  done 
are  very  strong,  and  It  Is  made  to  appear 
with  reasonable  certainty  that  Injustice  or 
wrong  would  result  unless  the  relief  was 
granted,  and  another  opportunity  allowed  to 
relitlgate  the  question  in  Issue.  The  court 
has  frequently  had  before  it  applications  for 
new  trials  upon  the  ground  of  newly  discov- 
ered evidence,  and  it  has  uniformly  held  that 
a  new  trial  will  not  be  granted  when  the 
point  upon  which  it  la  sought  was  in  Issue 
in  the  former  trial,  unless  the  discovered 
evidence  be  of  such  a  permanent  and  unerr- 
ing character  as  to  preponderate  greatly  or 
have  a  decisive  Influence  upon  the  evidence 
to  be  overturned  by  it."  Not  only  must  the 
evidence  be  of  that  unerring  character,  but 
it  must  also  appear  from  the  proof  that  such 
evidence  could  not  have  been  obtained  by  the 
complainant  by  the  exercise  of  ordinary  dili- 
gence in  time  to  have  presented  it  at  the  form- 
er trial.  See  the  case  of  Louisville  Insurance 
Co.  v.  Hoffman,  70  S.  W.  403,  24  Ky.  Law 
Rep.  9*40.   In  that  case  this  court  said :  "In 
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order  to  Justify  the  granting  of  a  new  trial 
for  newly  discovered  evidence,  It  must  appear 
that  the  new  evidence  Is  of  a  certain  decisive 
character,  and  not  merely  cumulative.  It 
must  also  appear  that  the  proof  could  not 
have  been  obtained  by  the  applicant  by  or- 
dinary diligence." 

With  these  well-established  rules  In  mind, 
we  will  consider  the  only  two  questions  in- 
volved upon  this  appeal.  The  first  is  wheth- 
er or  not  the  alleged  newly  discovered  evi- 
dence is  of  that  character  that  would  au- 
thorize the  granting  of  a  new  trial.  The  sec- 
ond is  whether  or  not  proper  diligence  was 
used  to  ascertain  and  present  same  at  the 
former  trial.  The  original  action,  as  will  be 
seen  from  the  former  opinion,  was  a  suit 
for  damages  by  appellee  against  appellants 
for  the  encroachment  upon  and  an  infringe- 
ment of  his  ferry  franchise.  Issue  was  join- 
ed in  that  action  upon  the  question  as  to 
whether  or  not  appellee  was  the  owner  of 
such  a  franchise.  The  grant  of  the  franchise 
was  proved  by  the  Introduction  of  the  order 
of  the  Boyd  county  court  granting  same,  and 
the  proof  of  the  posting  of  notices  of  the  ap- 
plication for  the  time  required  by  law.  The 
introduction  of  the  order  was  objected  to  by 
appellants,  and  it  was  earnestly  insisted  that 
the  grant  was  void,  and  that  therefore  ap- 
pellee acquired  no  right  thereunder,  and 
could  not  complain  of  an  Infringement  there- 
of. After  having  tried  out  that  question, 
and  were  defeated,  appellants  claim  to  have 
discovered  other  evidence  which  they  allege 
affects  the  question  of  the  validity  of  the 
franchise.  The  evidence  they  have  discov- 
ered consists,  first,  of  the  testimony  of  Judge 
A.  C.  Haley,  who  was  at  the  time  the  fran- 
chise was  granted  Judge  of  Boyd  county, 
and  of  Ben  U.  Steele,  who  was  deputy  coun- 
ty court  clerk,  as  to  what  transpired  at  the 
time  the  order  granting  the  ferry  franchise 
in  question  was  entered;  second,  they  pre- 
sent the  evidence  of  one  of  the  appellants, 
which  is  to  the  effect  that  after  the  trial  of 
the  former  action  he  saw  upon  the  monu- 
ment erected  above  the  grave  of  Mrs.  Tur- 
man,  appellee's  mother,  the  date  of  her  death, 
to  wit,  April  16,  1896.  Appellants  claim 
that  this  last-mentioned  newly  discovered 
evidence  is  very  material  and  Important,  be- 
cause appellee  testified  on  the  trial  that  he 
posted  the  notices  for  the  ferry  franchise 
after  his  mother's  death,  which  conclusive- 
ly showed  that  the  notices  were  not  posted 
for  the  time  required  by  the  statute,  as  the 
privilege  was  granted  to  him  on  the  27th 
day  of  April,  1896.  This  would  be  true,  if 
they  were  not  mistaken  as  to  the  testimony 
of  appellee  on  the  former  trial.  His  testi- 
mony was  to  the  effect  that  he  posted  the  no- 
tices about  five  or  six  weeks  before  the  term 
of  the  county  court  at  which  he  obtained  the 
ferry  franchise.  It  is  true  be  was  asked  the 
date  of  his  mother's  death,  and  that  he  could 


not  give  the  exact  date;  but  he  did  state 
that  It  was  some  time  in  the  spring,  when 
the  weather  was  warm.  He  also  stated  that 
he  presented  the  notice,  which  he  had  post- 
ed at  the  courthouse  door,  to  the  court  when 
he  made  application  and  was  granted  the 
franchise. 

Appellants  introduced  Judge  Haley  in  this 
action,  and  he  testified  that  he  was  county 
Judge  at  the  time  the  franchise  was  granted, 
but  could  not  remember  whether  appellee 
presented  the  notice  when  he  made  applica- 
tion for  the  franchise,  or  not  Ben  D.  Steele, 
the  deputy  clerk  testified  that  be  would  not 
be  positive  but  his  best  recollection  was  that 
appellee  did  not  present  the  notice  at  the 
time  the  franchise  was  granted,  but  stated 
that  he  might  have  done  so,  and  that  he  had 
forgotten  it.  This  testimony,  together  with 
the  peculiar  wording  of  the  order  granting 
the  franchise,  which  was  considered  in  the 
former  opinion,  Is  the  convincing,  unerring 
testimony  which  appellants  claim  entitles 
them  to  a  new  trial.  We  cannot  agree  with 
them.  The  testimony  presented  is  not  con- 
vincing, but  leaves  the  truth  of  the  matter 
In  doubt,  and  appellants  fall  to  show  that 
they  used  reasonable  diligence  or  any  dili- 
gence, in  discovering  the  alleged  new  evi- 
dence before  the  former  trial.  Judge  Haley 
resided  In  the  city  where  the  trial  was  had 
from  the  time  the  former  action  was  com- 
menced until  the  trial  of  this  action.  The 
deputy  clerk,  Steele,  was  also  there  and  in 
the  city  of  Washington,  which  fact  was  well 
known  to  appellants.  Mrs.  Turman,  mother 
of  appellee,  was  a  close  neighbor  of  appel- 
lants when  she  died,  was  burled  near  the 
church,  and  one  of  the  appellants  attended 
her  funeral.  Therefore,  if  the  date  of  her 
death  was  material,  appellants  could  have, 
by  reasonable  diligence,  ascertained  it  long 
before  the  trial  of  the  first  case. 

For  these  reasons  we  are  of  the  opinion 
that  the  lower  court  did  not  err  in  dismiss- 
ing appellants'  petition. 

Judgment  affirmed. 


JENKINS  v.  LOUISVILLE  HOME  TELE- 
PHONE CO. 


(Court  of  Appeals  of  Kentucky. 
11,  1909.) 


June 


Adjoining  Landowners  (8  8*)  —  Rights  — 

Telephone  Poles— Erection. 

Where  defendant  telephone  company  wa« 
legally  entitled  to  erect  a  pole  in  premises  ad- 
joining plaintiff's  residence,  such  pole  not  being 
a  nuisance  per  se,  though  erected  close  by  one 
of  plaintiff's  windows,  defendant  was  not  liable 
for  injuries  to  plaintiff  caused  by  a  burglar 
entering  plaintiff's  house  by  means  of  the  pole 
through  a  window,  though,  when  the  pole  waa 
erected,  plaintiff  objected  to  it,  and  requested 
that  it  be  placed  further  from  her  bouse  because 
it  afforded  easy  access  thereto. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec  Dig.  5  8.*] 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Elizabeth  Jenkins  against  the 
Louisvile  Home  Telephone  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bennett  H.  Young  and  Marion  W.  Ripy, 
for  appellant  O'Neal  &  O'Neal,  for  appellee. 

NUNN,  J.  This  appeal  questions  the  ac- 
tion of  the  lower  court  in  sustaining  a  gen- 
eral demurrer  to  appellant's  petition.  She 
refused  to  amend  the  petition,  and  the  court 
dismissed  It  As  the  only  question  involved 
1b  as  to  whether  the  allegations  of  the  peti- 
tion state  a  cause  of  action,  we  copy  the 
whole  thereof,  omitting  the  formal  parts: 
"The  plaintiff  says  that  for  13  years  past  she 
has  resided  at  1117  Floyd  street,  In  the  city 
of  Louisville.  Plaintiff  says  that  the  defend- 
ant negligently  and  carelessly  and  recklessly 
erected  a  pole  for  the  purpose  of  running 
wires  on  it  close  to  the  house  in  which  plain- 
tiff resided  and  is  now  residing,  and  at  the 
time  of  the  erection  of  said  pole  plaintiff  pro- 
tested against  the  erection  thereof,  and  warn- 
ed the  defendant,  its  agents,  servants,  and  em- 
ployes in  charge  of  the  erection  of  said  pole, 
that  it  was  too  close  to  her  house,  and  that 
it  was  erected  in  such  a  way  that  parties 
who  desired  to  unlawfully  enter  plaintiff's 
house  could  do  so,  and  that  the  plaintiff 
warned  the  agents,  servants,  and  employes 
of  the  defendant  In  charge  of  the  erection  of 
said  pole  at  the  time,  and  said  to  them  that 
the  pole  was  erected  too  close  to  her  prem- 
ises, and  that  it  afforded  a  way  for  burglars 
or  other  evil-minded  persons  to  enter  her 
premises,  and  warned  the  defendant,  if  such 
a  thing  should  occur,  she  would  hold  the  de- 
fendant responsible  for  any  consequence 
which  might  result  therefrom.  Plaintiff  says 
that  said  pole  was  erected  and  continued  to 
be  maintained  so  close  to  the  premises  which 
the  plaintiff  was  occupying  as  to  allow  evil- 
minded  persons  who  might  be  disposed  to  un- 
lawfully enter  the  premises  to  enter  the  prem- 
ises occupied  by  the  plaintiff.  Plaintiff  says 
on  tbe  3d  day  of  December,  1906,  a  negro 
burglar  climbed  up  on  the  pole  herein  com- 
plained of  which  was  erected  by  the  defend- 
ant, its  agents,  servants,  and  employes,  over 
the  protest  of  the  plaintiff,  and  entered  the 
premises  of  the  plaintiff,  and  assaulted  the 
plaintiff,  that  he  gathered  up  property  be- 
longing to  the  plaintiff,  then  bruised  and  in- 
jured the  plaintiff,  and  threw  carbolic  add 
in  tbe  face  of  plaintiff  so  as  to  blind  her 
that  she  might  not  be  able  to  identify  him. 
Plaintiff  says  that  said  injury  to  her  and 
■aid  assault  was  brought  about  by  the'  gross 
carelessness  and  negligence  of  the  defendant 
in  erecting  said  pole  too  close  to  the  premises 
occupied  by  tbe  plaintiff,  and  so  close  that 
persons  who  desired  to  do  so  might  enter  the 
premises  of  the  plaintiff  from  said  pole,  and 
said  burglar  did  enter  said  premises  from 


said  pole  and  took  hold  of  plaintiff,  and 
bruised  her  face,  arm,  and  beat  her  and 
threw  carbolic  acid  in  her  face,  thereby 
causing  her  great  mental  and  physical  pain 
and  suffering.  Plaintiff  says  that,  by  the 
erection  of  said  pole  so  close  to  tbe  window 
of  the  premises  occupied  by  the  plaintiff,  said 
defendant  erected  a  nuisance,  and  that  the 
erection  and  maintenance  of  said  pole  in 
such  proximity  to  the  bouse  in  which  plain- 
tiff resided  was  the  erection  and  mainte- 
nance of  a  nuisance,  and  that  said  defend- 
ant, its  agents,  servants,  and  employes,  not 
only  erected,  but  maintained  and  continued, 
said  nuisance  In  the  erection  and  mainte- 
nance of  said  pole.  Plaintiff  says  that  the 
defendants  knew  at  the  time  and  were  noti- 
fied and  understood  at  the  time  of  the  erec- 
tion of  said  pole  that  it  was  Injurious  to  the 
premises  occupied  by  the  plaintiff,  and  was 
liable  to  cause  and  to  bring  injury  and  loss 
to  the  plaintiff,  and  notwithstanding  the 
warning  given,  and  the  knowledge  of  the  de- 
fendant, its  agents,  servants,  an'd  employes, 
they  erected  said  pole  in  defiance  of  said 
warning,  and  did  so  with  the  full  knowledge 
of  the  fact  that  the  erection  and  maintenance 
of  said  pole  in  the  way  and  manner  in  which 
same  was  erected  and  In  such  proximity  to 
the  house  in  which  the  plaintiff  resided  was 
In  Itself  a  nuisance  to  the  plaintiff.  Plain- 
tiff says  that,  in  the  erection  and  mainte- 
nance of  said  pole  in  the  manner  and  form 
herein  set  out,  the  defendant  endangered  the 
safety  of  the  plaintiff  and  the  peace  of  the 
plaintiff  In  her  home,  and  bad  warning  that 
the  erection  and  maintenance  of  said  pole 
would  endanger  the  safety  of  the  plaintiff 
and  the  peace  of  the  plaintiff  in  the  bouse 
occupied  by  her,  'but  notwithstanding  said 
warning  and  notwithstanding  the  knowledge 
that  said  pole  was  a  nuisance,  and  was  liable 
to  cause  the  plaintiff  danger  and  Injury,  the 
defendant,  its  agents,  servants,  and  employes, 
erected  said  pole  and  maintained  the  same 
In  the  manner  and  form  hereinbefore  set 
out,  and  by  reason  of  said  erection  and  main- 
tenance and  by  reason  of  the  entry  of  said 
negro  burglar,  as  hereinbefore  set  out,  and  by 
reason  of  the  mental  and  physical  suffering 
caused  the  plaintiff  thereby,  she  has  been 
damaged  In  the  sum  of  $25,000." 

As  we  construe  the  petition,  it  Is  not  charg- 
ed that  the  pole  was  in  and  of  Itself  a  nui- 
sance, but  became  so  only  because  of  the 
fact  that  It  enabled  burglars  to  enter  appel- 
lant's house.  Nor  is  it  alleged  that  appellee 
did  not  own  the  lot  or  have  the  legal  right 
to  erect  the  pole  at  the  point  where  it  placed 
It.  Therefore  the  presumption  is  that  it 
either  owned  the  land  or  obtained  the  right 
from  the  owner  to  place  the  pole  there ;  and, 
for  the  purpose  of  this  case,  it  must  be  pre- 
sumed that  it  was  on  land  adjoining  tbe 
land  owned  by  appellant  It  is  said  in  1  Cyc. 
769,  the  mutual  rights,  duties,  and  liabilities 
of  adjoining  landowners  are  dependent  on 
the  principle  which  requires  one  to  enjoy  his 
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property  in  such  a  manner  as  not  to  Injure 
tbat  of  another,  but  the  application  of  thia 
principle  la  to  be  limited  so  aa  not  to  restrain 
an  owner  of  property  from  reasonable  and 
prudent  use  and  enjoyment  of  It  "It  Is 
therefore  a  general  rule  of  law  that  every 
owner  of  land  has  absolute  dominion  over  it, 
and  may  make  any  legitimate  use  of  It  he 
sees  fit,  and,  If  injury  results  to  the  adjoin- 
ing land  by  such  use,  it  la  damnum  absque 
injuria."  It  la  clear  that  appellee  had  a 
right  to  erect  this  telephone  line  across  this 
land  adjoining  appellant's.  It  would  also 
have  bad  the  right  to  erect  a  residence  or 
other  building  for  legitimate  purposes  upon 
this  land  adjoining  appellant's,  and  she  would 
have  had  no  right  to  object  to  the  erection 
of  a  building  thereon  through  an  opening  in 
which  a  burglar  might  have  entered  her  resi- 
dence than  she  had  to  object  to  the  erection 
of  the  pole  from  which  he  entered.  The  legal 
principles  in  the  cases  are  the  same.  It  la 
true  tbat  it  would  not  have  had  a  right  to 
have  erected  a  slaughterhouse,  a  tannery,  or 
other  noxious  business  or  trade  that  would 
have  been  a  nuisance  of  Itself  to  persons  liv- 
ing adjoining  It;  but  that  is  not  the  case 
here.  It  matters  not  as  to  how  long  appel- 
lant has  occupied  her  residence  at  that  place. 
She  did  not  obtain  any  right  or  interest  in 
the  property  of  appellee  or  Its  lessor,  as  the 
case  may  be,  by  such  use.  See  the  case  of 
Ray  v.  Sweeney,  14  Bush,  1,  29  Am.  Rep.  388. 

It  is  conceded  by  the  demurrer  to  be  true 
that  she  objected  to  the  erection  of  the  pole 
at  the  place  it  was  located,  and  that  she  ad- 
vised appellee  of  the  anticipated  dangers  to 
herself  and  property.  This,  however,  did  not 
deprive  it  of  Its  legal  rights  to  use  its  prop- 
erty. Her  duty  was  to  take  steps  to  protect 
her  own  property  and  herself  from  the  an- 
ticipated dangers  by  making  secure  her  win- 
dows. Under  tbe  circumstances  alleged  in 
the  petition,  appellee  as  a  matter  of  accom- 
modation ought  to  have  placed  its  pole  at 
that  point  farther  one  way  or  the  other  so 
that  one  could  not  go  from  it  into  one  of  the 
windows  of  appellant,  provided  it  could  have 
done  so  without  detriment  to  Itself.  It  was 
not  alleged  that  It  could  have  done  this,  nor 
that  the  pole  was  not  necessarily  set  at  the 
point  where  it  was. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  affirmed. 

LASSINO,  J.,  not  sitting. 


SOUTHERN  BY.  CO.  IN  KENTUCKY  v. 
MILLER. 

(Court  of  Appeals  of  Kentucky.  June 
11,  1909.) 

1.  Carriers  (|  278*)— Carriage  of  Passen- 
gers—Delay— Injuries— Evidence. 

In  an  action  for  injuries  to  a  passenger 
by  delay  causing  plaintiff  to  take  cold  which 
settled  in  his  kidneys  and  back,  whether  the 


delay  was  due  to  a  wreck  or  to  the  blocking 
of  the  carrier's  yards  or  to  some  other  cause 
that  could  have  been  avoided  by  the  exercise  of 
ordinary  care  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  |  278.*] 

2.  Damages  (f  132*)— Personal  Injuries— 
Excessiveness. 

Plaintiff,  who  had  previously  bad  an  attack 
of  acute  Blight's  disease,  which  had  yielded  to 
treatment,  while  taking  a  short  trip  on  defend- 
ant's train  was  delayed  owing  to  defendant's 
alleged  negligence,  and  took  cold  which  settled 
in  his  kidneys  and  back.  Plaintiff  testified  that 
he  bad  pains  In  that  region:  that  his  stomach 
was  out  of  order;  that  his  head  hurt  him,  and 
he  had  a  swimming  feeling.  His  physicians  al- 
so, testified  that  he  had  chronic  Bright's  disease, 
which  they  testified  was  caused  by  exposure, 
while  defendant's  physicians  denied  that  plain- 
tiff was  afflicted  with  that  disease.  Held,  that  a 
verdict  awarding  plaintiff  $2,500  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  |  132.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  J.  P.  Miller  against  tbe  South- 
ern Railway  Company  in  Kentucky.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

E.  H.  Oalther,  Edward  P.  Humphrey,  and 
Humphrey,  Davie  &  Humphrey,  for  appel- 
lant Robert  Harding,  E.  M.  Hardin,  Eniwet 
Puryear,  and  Greene,  Van  Winkle  &  School- 
field,  for  appellee. 

CLAY,  C.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  former  ap- 
peal may  be  found  in  110  S.  W.  331,  33  Ky. 
Law  Rep.  506.  On  the  first  trial  appellee, 
J.  P.  MIMer,  obtained  a  judgment  against 
appellant  in  the  sum  of  $4,000.  On  the  sec- 
ond trial  he  obtained  a  Judgment  for  $2,500. 
From  that  Judgment  this  appeal  is  prose- 
cuted. 

Appellee,  desiring  to  go  from  Harrodsburg 
to  Burgln,  boarded  appellant's  train,  and 
paid  his  fare.  According  to  the  testimony 
for  appellee,  the  train  left  Harrodsburg  about 
10  o'clock  on  the  night  of  March  7,  1907. 
The  distance  from  Harrodsburg  to  Burgin 
Is  five  or  six  miles.  The  train  ran  about 
two  miles  from  Harrodsburg,  and  stopped  in 
a  field,  where  It  remained  until  3  o'clock  the 
next  morning.  It  then  ran  to  a  point  from 
a  half  to  three-quarters  of  a  mile  from  the 
depot  in  Burgin,  and  there  remained  until 
7  o'clock  the  next  morning.  The  train  then 
pulled  into  Burgin.  When  appellee  got  into 
the  passenger  coach,  he  found  no  fire  and 
light  He  then  went  into  the  caboose.  When 
the  train  stopped  out  in  the  field,  the  train- 
men went  Into  the  caboose,  and  lay  down 
on  the  cushioned  seats.  A  good  fire  was  built 
In  the  stove.  At  that  time  the  caboose  was 
very  hot  It  then  cooled  off,  and  the  fire 
was  subsequently  renewed.  Along  towards 
morning  it  got  very  cold  in  the  car.  It  was 
a  cold,  windy  night.   The  wind  blew  in  on 
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appellee,  and  he  got  chilled  through.  About 
7  o'clock  the  next  morning  he  walked  Into 
Burgln  and  went  to  his  home.  He  had  pains 
In  his  kidneys  and  back.  His  stomach  was 
out  of  order,  his  bead  hurt  him,  and  be  had 
a  swimming  feeling.  Prior  to  that  time  he 
bad  had  an  attack  of  acute  Brlght's  disease. 
This  had  yielded  to  treatment,  and  he  was 
practically  well  at  the  time  be  started  for 
Bnrgln.  His  physicians  examined  him,  and 
were  of  the  opinion  that  bis  kidneys  were 
congested  and  inflamed.  An  examination 
of  his  urine,  both  chemical  and  mlscroecopl- 
cal,  indicated  Brlght's  disease.  Inasmuch  as 
the  disease  did  not  yield  to  treatment,  his 
physicians  were  of  the  opinion  that  It  bad 
become  chronic  They  were  also  of  opinion 
that  appellee's  condition  was  due  to  cold 
brought  on  by  exposure  on  the  night  in  ques- 
tion. 

The  testimony  for  appellant  was  to  the 
effect  that  the  train  left  Harrodsburg  about 
10:45  or  10:50  p.  m.  The  caboose- was  heat- 
ed by  a  stove,  and  bad  three  cushioned  seats, 
ten  feet  long  by  two  feet  wide.  There  were 
four  men  in  the  caboose,  including  appellee. 
The  train  stopped  between  Burgln  and  Har- 
rodsburg about  11  p.  m.  Tbe  caboose  was 
comfortable  all  night  There  was  no  change 
In  the  temperature,  and  the  fire  was  con- 
stantly kept  up.  A  wreck  took  place  on  tbe 
"Y"  in  the  Bnrgln  yards  some  time  between 
12  o'clock  at  night  and  4  o'clock  in  the  morn- 
ing. The  Cincinnati,  New  Orleans  &  Texas 
Pacific  Ry.  train  flagged  that  upon  which  ap- 
pellee was  a  passenger.  This  Cincinnati,  New 
Orleans  &  Texas  Pacific  train  had  backed 
down  tbe  track  for  the  purpose  of  letting 
some  through-bound  passenger  trains  pass 
on  the  main  track.  .  While  there  it  attempt- 
ed to  pass  into  the  "T",  and  two  cars  were 
derailed.  This  wreck  was  not  on  the  main 
line,  but  on  the  "Y",  several  feet  distant 
therefrom.  At  tbe  time  the  Burgln  yards 
were  blocked,  as  there  were  several  freight 
trains  there  occupying  the  various  tracks. 
Tbe  trainmaster  of  tbe  Cincinnati,  New  Or- 
leans A  Texas  Pacific  Ry.  Company  arrived 
at  Bnrgln  about  5  o'clock  on  the  morning 
of  March  8th.  He  relieved  the  trouble,  and 
had  tbe  track  clear  in  about  an  hour.  He 
was  unable  to  determine  the  cause  of  the 
wreck.  Tbe  physicians  who  testified  for  ap- 
pellant said  that  in  their  opinion  appellee 
did  not  nave  Brlght's  disease;  that  this  was 
shown  by  a  microscopical  examination  of  bis 
urine ;  that  bis  condition  and  appearance  at 
the  time  of  the  trial  were  about  tbe  same  as 
they  were  prior  thereto.  It  Is  Insisted  by 
appellant  that  there  Is  not  sufficient  evidence 
to  sustain  tbe  verdict,  and  that  the  verdict 
Is  excessive. 

Upon  tbe  first  point  it  Is  contended  that 
the  evidence  shows  conclusively  that  the  de- 
lay was  occasioned  by  tbe  wreck,  which  could 


not  have  been  avoided  by  the  nse  of  ordinary 
care.  Conceding  that  the  train  left  Harrods- 
burg at  10:45  or  10:00  p.  m.,  it  could  bare 
run  to  Burgln  in  about  15  or  20  minutes; 
certainly  within  SO  minutes.  Had  tbe  train 
done  this,  it  would  have  reached  Burgln  at 
from  11 :05  to  11 :20  p.  m.  If  the  statement 
of  appellee  la  true  as  to  the  time  of  the  de- 
parture of  the  train  from  Harrodsburg,  It 
could  have  reached  Burgln  long  before  11 
o'clock.  Manifestly,  if  the  wreck  occurred  as 
late  as  12  o'clock,  or  at  some  time  between 
then  and  4  o'clock,  the  wreck  could  not 
have  been  the  cause  of  the  delay.  It  is 
doubtless  true  that  the  backing  in  of  tbe 
Cincinnati,  New  Orleans  &  Texas  Pacific  train 
had  something  to  do  with  tbe  delay,  and 
that  this  train  was  backed  in  because  of  the 
blocked  condition  of  the  Burgln  yards.  It 
does  not  appear,  however,  that  the  train- 
men in  charge  of  the  train  on  which  appellee 
was  a  passenger  made  any  effort  to  get  their 
train  through  to  Burgln;  nor  does  it  ap- 
pear that  any  effort  was  made  to  clear  the 
track  until  long  towards  morning.  When  the 
effort  was  made,  it  was  accomplished  in 
about  an  hour.  Under  these  circumstances, 
the  question,  whether  or  not  the  delay  was 
due  to  a  wreck  on  tbe  road  or  the  blocking 
of  the  yards,  or  some  other  cause  that  could 
not  have  been  avoided  by  the  exercise  of 
ordinary  care,  was  for  the  Jnry.  Being  un- 
able to  say  that  their  finding  was  flagrantly 
against  the  evidence,  it  will  not  be  dis- 
turbed. 

But  It  is  Insisted  that  tbe  verdict  Is  ex- 
cessive If  tbe  evidence  for  appellee  be  true, 
be  recovered  no  more  than  he  was  entitled  to ; 
on  the  other  hand,  if  the  evidence  for  ap- 
pellant Is  to  be  believed,  be  recovered  too 
much.  Here,  then,  was  a  well-defined  Is- 
sue for  the  Jury.  The  Jury  saw  the  witness- 
es, observed  their  manner  of  testifying,  no- 
ticed their  demeanor  when  subjected  to  a 
rigid  examination,  and  it  was  for  them  to 
say  whether  they  believed  appellee's  witness- 
es or  appellant's  witnesses.  Tbe  fact  that 
a  greater  number  of  witnesses  testifled  for 
appellant  than  for  appellee  is  not  sufficient  to 
Justify  us  In  disturbing  the  finding  of  tbe 
Jury.  Lexington  Ry.  Co.  v.  Herring,  96  S. 
W.  558,  29  Ky.  Law  Rep.  794 

Judgment  affirmed. 


ADAMS  v.  READNOUR. 
(Court  of  Appeals  of  Kentucky. 
9,  1909.) 


June 


L  Executors  and  Administrators  (J  21*)— 
Appointment— Statutes. 

Ky.  St  1909.  i  3891  (Russell's  St.  8  3937), 
declares  that  if  there  is  no  executor  appointed 
by  the  will,  or  if  all  the  executors  therein  named 
die,  or  refuse  the  executorship,  or  fail  to  give 
bonds  as  required  by  law,  which  shall  amount 
to  such  refusal,  the  court  ma;  grant  admin- 
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istration  with  the  will  annexed  to  the  person 
who  would  have  been  entitled  to  such  adminis- 
tration, if  there  had  been  no  will.  Held,  that 
the  court  under  such  section  has  power  to  grant 
administration  only  where  no  executor  is  ap- 

§ointed  by  the  will,  or  in  case  all  the  executors 
ie,  refuse  the  executorship,  or  fail  to  give  bonds 
as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  107;  Dec. 
Dig.  g  21.*] 

2.  Executors  and  Administrators  (8  21*)— 
Appointment  of  Administrator— Failure 
or  Executor  to  Qualify. 

Ky.  St.  1909,  88  3891,  3896,  3897  (Rus- 
sell's St.  §8  3937,  3919,  3920),  regulating  the 
appointment  of  administrators,  did  not  contem- 
plate that  the  failure  of  an  executor  to  qualify 
until  the  second  term  of  the  county  court  after 
the  probate  of  the  will  should  authorize  the 
court  to  appoint  a  creditor  or  some  other  person 
in  its  discretion  administrator  with  the  will 
annexed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  107:  Dec. 
Dig.  {  21.*] 

8.  Executors  and  Administrators  (8  21*)— 
Failure  op  Executor  to  Qualify— Ap- 
pointment of  Administrator— Notice. 
Where  an  executor  fails  to  qualify  before 
the  convening  of  the  second  term  of  the  coun- 
ty court,  such  fact  did  not  justify  the  appoint- 
ment of  an  administrator  with  the  will  annex- 
ed until  after  the  executor  had  been  cited  to 
appear  and  show  cause  why  he  should  not  ac- 
cept or  decline  the  trust 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  107;  Dec. 

Appeal  from  Circuit  Court  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

"To  be  officially  reported." 

Application  by  John  O.  Adams,  executor 
under  the  will  of  Rebecca  Powers,  deceased, 
for  an  order  to  show  cause  why  Joseph 
Readnour,  administrator  with  the  will  an- 
nexed, should  not  be  removed,  and  petition- 
er permitted  to  qualify  as  executor.  An  or- 
der granting  such  relief  was  reversed  by  the 
circuit  court  on  appeal  from  the  county 
court,  and  petitioner  appeals.  Judgment  of 
the  circuit  court  reversed. 

J.  O.  Tomlins  and  John  L.  Vest  for  appel- 
lant A.  E.  Strlcklett  for  appellee. 

CLAY,  C  Rebecca  Powers,  a  resident  of 
Kenton  county,  Ky.,  died  In  the  month  of 
January,  1908,  leaving  a  last  will  and  testa- 
ment. 'Appellant  John  O.  Adams,  was  nom- 
inated the  executor  therein.  He  produced 
the  will,  and  it  was  duly  proved  and  pro- 
bated at  the  February  term,  1908,  of  the 
Kenton  county  court.  For  some  reason  ap- 
pellant failed  to  qualify  as  executor  at  that 
time.  At  the  April  term,  1908,  of  the  Ken- 
ton county  court,  J.  C.  Eads,  a  brother  of 
the  testatrix  and  who  claimed  to  be  a  cred< 
ltor  of  the  estate,  appeared  and  moved  the 
court  for  the  appointment  of  an  adminis- 
trator with  the  will  annexed.  Thereupon  the 
court  entered  an  order  appointing  appellee 
Joseph  Readnour  such  administrator  with 


the  will  annexed.  Readnour  accepted  the 
trust  executed  bond,  took  the  required  oath, 
and  undertook  the  administration  of  the 
estate.  On  May  8,  1908,  appellant  moved  the 
Kenton  county  court  for  a  rule  against  the 
appellee  to  show  cause  why  he  should  not  be 
removed,  and  appellant  be  permitted  to  qual- 
ify as  executor  of  decedent's  estate.  The 
rule  was  granted,  and  In  due  time  served  up- 
on appellant  who  at  the  designated  time  ap- 
peared In  person  and  by  counsel  and  filed  his 
written  response  to  the  rule,  setting  forth 
his  appointment  and  qualification  and  the 
steps  taken  by  him  to  settle  the  estate.  The 
court  adjudged  the  response  insufficient  and 
entered  an  order  removing  appellee  as  ad- 
ministrator with  the  will  annexed,  and  per- 
mitted appellant  to  qualify.  The  county 
court  based  his  action  on  the  fact  that  his 
appointment  of  Joseph  Readnour  as  admin- 
istrator with  the  will  annexed  was  made 
without  any  notice  or  citation  of  any  kind 
to  the  appellant  John  O.  Adams,  the  nominat- 
ed executor,  and  that  the  court  was  without 
jurisdiction  to  act  In  the  premises  for  the 
reason  that  the  nominated  executor  had  not 
resigned  the  trust  created  by  the  terms  of  the 
will,  and  was  not  at  any  time  "before  the 
entry  of  the  order  cited  to  appear  in  court 
and  either  qualify  or  decline  the  trust  in 
question.  From  the  order  removing  appel- 
lee and  appointing  appellant  an  appeal  was 
prosecuted  to  the  Kenton  circuit  court  That 
court  entered  judgment  In  favor  of  appellee. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

For  appellant  it  is  insisted  that  there  ia 
nothing  In  the  statutes  upon  the  question, 
and  that  under  the  common  law  it  is  neces- 
sary to  give. notice  to  the  nominated  executor 
or  cite  him  to  appear  and  show  cause  why 
he  should  not  accept  or  decline  the  trust  be- 
fore the  county  court  has  the  power  to  ap- 
point an  administrator  with  the  will  annex- 
ed. For  appellee  It  is  contended  that  the 
matter  Is  regulated  by  the  Kentucky  Stat- 
utes, and  that  they  authorize  the  action  of 
the  county  court  In  appointing  appellee  as 
administrator  with  the  will  annexed. 

The  sections  of  the  statutes  relied  upon 
are  as  follows: 

"Sec.  8891.  If  there  is  no  executor  ap- 
pointed by  the  will,  or  If  all  the  executors 
therein  named  die,  or  refuse  the  executor- 
ship, or  fail  to  give  bond  as  required  by  law, 
which  shall  amount  to  such  refusal,  the 
court  may  grant  administration,  with  the 
will  annexed,  to  the  person  who  would  have 
been  entitled  to  administration  If  there  had 
been  no  will."  Russell's  St  8  3937. 

"Sec.  3896.  The  court  having  jurisdiction 
shall  grant  administration  to  the  relations 
of  the  deceased  who  apply  for  the  same, 
preferring  the  surviving  husband  or  wife, 
and  then  such  others  as  are  next  entitled  to 
distribution,  or  one.  or  more  of  them  who  the 
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court  shall  Judge  will  best  manage  the  es- 
tate."   Russell's  St.  {  8919. 

"See  8807.  If  no  such  person  apply  for 
administration  at  the  second  county  court 
from  the  death  of  an  Intestate  the  court  may 
grant  administration  to  a  creditor,  or  to 
any  other  person.  In  the  discretion  of  the 
court.  If  a  will  shall  afterward  be  produced 
and  proved,  the  administration  shall  cease, 
and  the  court  may  proceed  to  grant  a  certifi- 
cate of  the  probate  thereof,  or,  in  the  proper 
case,  letters  of  administration,  with  the  will 
annexed."    Russell's  St.  i  '3928. 

It  will  be  observed  that,  under  section 
3891,  the  court  has  power  to  grant  adminis- 
tration only  where  no  executor  is  appointed 
by  the  will,  or  In  cases  where  all  the  execu- 
tors die,  or  refuse  the  executorship,  or  fall 
to  give  bond  as  required  by  law.  In  any  of 
these  cases,  the  court  is  authorized  to  ap- 
point, as  administrator  with  the  will  annex- 
ed, the  person  who  would  have  been  enti- 
tled to  administration  if  there  had  been  no 
will.  Section  3896  simply  regulates  the  ques- 
tion of  precedence.  Section  3897  authorizes 
the  granting  of  letters  of  administration  to 
a  creditor  or  to  some  other  person  In  the 
discretion  of  the  court  in  the  event  that  none 
of  the  persons  mentioned  In  section  3896  ap- 
plies. It  further  provides  that.  If  a  will 
shall  afterwards  be  produced  and  proved,  the 
administration  shall  cease  and  the  county 
court  may  grant  a  certificate  of  probate 
thereof,  or,  In  the  proper  case,  letters  of  ad- 
ministration with  the  will  annexed.  So  far, 
then,  as  the  statutes  are  concerned,  there 
Is  nothing  to  indicate  that  the  failure  of  the 
executor  to  qualify  after  the  expiration  of 
two  terms  of  the  county  court  gives  a  right 
to  the  court  to  appoint  a  creditor  or  some 
other  person  in  his  discretion.  Section  3897 
applies  only  to  cases  of  administration.  It 
has  no  reference  at  all  to  executors.  Sec- 
tion 3896  makes  it  necessary  for  the  rela- 
tives of  the  decedent  in  certain  order  to  ap- 
ply for  administration  if  any  one  of  them  de- 
sires to  act  as  administrator.  Section  8897 
authorizes  the  court  to  appoint  a  creditor  or 
other  person  if  the  relatives  do  not  apply 
by  the  second  term  of  the  county  court.  To 
give  the  statutes  the  construction  contended 
for  by  appellee  would  be  to  deprive  the  kin- 
dred of  the  right  of  administration  altogeth- 
er. If  the  executor  had  only  until  the  second 
term  of  the  county  court  to  qualify,  and  a 
creditor  or  stranger  could  then  be  appointed, 
there  would  be  no  opportunity  at  all  for  the 
next  of  kin  to  apply.  The  statutes  certainly 
do  not  make  the  failure  of  an  executor  to 
qualify  by  the  second  term  of  the  county 
court  a  refusal  to  qualify ;  to  so  hold  would 
be  to  write  Into  the  statutes  words  which 
they  do  not  contain.  There  being  nothing  in 
the  statutes  regulating  the  matter,  the  ques- 
tion most  be  determined  by  referring  to  the 
rales  of  the  common  law. 

In  Redfield's  Law  of  Surrogate's  Courts, 
p.  140,  we  find  the  following:   "Of  course, 


any  person  nominated  as  executor  in  a  will 
may  refuse  to  enter  upon  the  duties-  of  the 
office.  He  cannot  be  compelled  to  take  a 
grant  of  letters,  but,  before  letters  will  be  is- 
sued to  any  other  person  than  the  one  nam- 
ed executor,  he  must  formally  renounce  his 
appointment,  or  be  declared  disqualified, 
though  he  may  at  any  time  before  the  actual 
grant  of  letters  to  another  retract  his  re- 
nunciation." In  Toller  on  Executors,  1 93,  the 
rule  is  thus  stated:  "The  ordinary  cannot 
grant  administration  with  the  will  annexed 
in  which  an  executor  Is  named  until  he  has 
either  formally  renounced  his  right  to  pro- 
bate, or  neglected  to  appear  on  being  duly 
cited  to  accept  or  refuse  same.  So,  If  sever- 
al executors  be  named  in  the  will,  they  must 
all  refuse  or  fall  to  appear  on  citation  pre- 
vious to  the  grant  After  such  administra- 
tion, the  executor  cannot  retract  his  refusal 
during  the  lifetime  of  the  admlnstrator,  but 
he  may  do  so  after  the  grant  has  ceased  by 
the  administrator's  death."  The  courts  of 
Maryland,  Tennessee,  and  Virginia  have  de- 
cided that  the  executors  named,  If  alive  and 
competent,  should  have  full  opportunity  to 
take  or  renounce  the  trust  before  the  coun- 
ty or  probate  court  should  appoint  an  admin- 
istrator with  the  will  annexed.  Wheeler  v. 
Stifler,  82  Md.  648,  33  Atl.  434 ;  Baldwin  v. 
Buford,  4  Xerg.  (Tenn.)  16;  Thompson  v. 
Meek,  7  Leigh  (Va.)  419.  It  is  true  that  a 
constructive  refusal  by  an  executor  has 
sometimes  been  Inferred  by  his  acts  and 
omissions.  Thus  it  has  been  held  that  the 
executor's  neglect  for  a  long  time  to  take 
out  letters  and  prove  the  will  when  he  might 
have  done  so  amounts  to  refusal.  Bewa- 
corne  v.  Carter,  Moore's  Rep.  273;  Marr  v. 
Pay.  6  N.  C.  85,  5  Am.  Dec.  621.  -Likewise 
it  has  been  held  that  refusal  to  act  as  execu- 
tor may  be  implied  without  record  evidence 
or  express  declaration.  Solomon  v.  Wlxon, 
27  Conn.  520 ;  Thornton  v.  Winston,  4  Leigh 
(Va.)  162 ;  Ayres  v.  Cllnefelter,  20  111.  465 ; 
Uldrlck  v.  Simpson,  1  S.  C.  283.  In  the  case 
of  Muldrow's  Heirs  v.  Fox's  Heirs,  2  Dana, 
74,  this  court  held  that  a  refusal  by  an  ex- 
ecutor to  undertake  the  execution  of  a  trust 
could  be  presumed  for  certain  purposes  from 
the  lapse  of  time  and  other  facte.  The  mod- 
ern rule  upon  the  subject  is  thus  stated  in 
Schouler  on  Executors,  {  47:  "On  the 
whole,  however,  theories  of  constructive  re- 
fusal or  acceptance  are  hardly  consistent 
with  our  modern  probate  practice.  They 
may  serve  to  establish  presumptions  where 
public  records  are  lost  or  to  facilitate  the 
course  of  Justice  in  dealing  with  an  inter- 
meddler  or  an  Indifferent  nominee,  according 
as  the  interests  of  creditors  and  legatees  may 
demand.  Under  both  English  and  American 
statutes  at  the  present  day,  summary  pro- 
ceedings are  available  In  the  court  of  pro- 
bate Jurisdiction  to  compel  the  person  named 
as  executor  to  prove  the  will  and  qualify, 
and,  In  case  of  his  unreasonable  neglect  to 
appear,  to  commit  the  trust  to  others  just 
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as  if  he  had  formally  declined.  Such  pro- 
ceedings render  acceptance  and  refusal  of 
an  executorship  matter  of  public  record, 
and  discourage  legal  Inferences  from  acts 
and  conduct  of  the  nominee  In  pals."  In 
another  connection,  the  same  author  says: 
"Probate  procedure  under  statutes  such  as 
we  have  alluded  to  ought  readily  to  establish 
the  fact  of  an  executor's  refusal  or  accept- 
ance of  his  office  In  most  Instances.  The 
fact,  however,  should  be  a  matter  of  judicial 
supervision,  and  hence  of  Judicial  record.-  A 
formal  renunciation  of  the  trust  signed  by 
the  ezecntor  named  for  It  and  filed  of  record 
will  commonly  suffice  for  that  purpose.  Such 
a  writing  or  some  judgment  of  record,  recit- 
ing why  the  formality  was  dispensed  with, 
ought  in  sound  probate  practice  to  precede 
the  granting  of  letters  testamentary  or  ad- 
ministration to  another."  Section  46. 

For  reasons  satisfactory  to  himself,  the 
testator  nominates  an  executor.  He  may 
prefer  such  executor  because  of  his  confi- 
dence In  him  or  his  knowledge  of  the  latter's 
business  qualifications.  So  far  as  possible, 
the  court  should  carry  out  the  intention  of 
the  testator  by  seeing  that  the  trust  Is  com- 
mitted to  the  one  designated  by  the  testator. 
To  do  this  the  nominated  executor  should  be 
given  an  opportunity  to  accept  or  decline 
the  trust  He  can  do  this  in  writing,  or  by 
his  appearance  in  court.  The  court  may 
then  enter  the  proper  order,  but  should  not 
act  until  the  nominated  executor  has  been  cit- 
ed to  appear  and  show  cause  why  he  should 
not  accept  or  decline  the  trust  Until  this  has 
been  done,  no  appointment  of  an  adminis- 
trator with  the  will  annexed  should  be 
made.  This  practice  will  give  the  nominated 
executor  his  day  in  court,  and  will  not  delay 
the  settlement  of  the  estate.  Those  inter- 
ested in  the  estate  may  proceed  to  have  the 
executor  cited  at  any  time.  In  the  case  be- 
fore us  no  notice  or  citation  of  any  kind  was 
served  upon  appellant.  We  conclude  that 
the  court  was  without  jurisdiction  to  ap- 
point appellee,  and  that  the  action  of  the 
county  court  in  setting  aside  this  order  and 
permitting  appellant  to  qualify  was  proper. 

For  these  reasons,  It  follows  that  the  judg- 
ment of  the  circuit  court  Is  erroneous,  and 
should  be  reversed ;  and  It  Is  so  ordered. 


CENTRAL  KENTUCKY  NATURAL  OAS 

CO.  v.  STEVENS  et  aL 
(Court  of  Appeals  of  Kentucky.  June  18,  1909.) 

1.  Venus  (5  5*)— Actions  Concerning  Real 
I*ro pebty — "Action  fob  Recovery  of  Real 
Estate." 

An  action  for  the  recovery  of  royalties  due 
for  oil  and  ga*  ia  not  an  action  for  the  recov- 
ery of  real  estate  within  Civ.  Code  Prac.  {  62, 
providing  for  venue  of  actions  for  the  recovery 
of  real  property,  etc.,  though  the  issues  involve 
title  to  land,  and  though  the  judgment  that  may 


be  rendered  may  settle  the  rights  of  the  parties 
by  way  of  estoppel 

[Ed.  Note.— For  other  cases,  sea  Venue,  Dec. 
Dig.  i  5.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  1,  p.  144.] 

2.  Parties  (I  51*)— New  Parties. 

In  a  suit  by  a  lessor  of  oil  and  gas  for 
royalties  due  under  the  lease,  and  claimed  by 
the  lessor  of  adjacent  lands,  the  latter  must  be 
made  a  party  on  the  request  of  the  lessee,  so 
that  he  may  M  concluded  by  the  judgment  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dee. 
Dig.  §  5L»1 

8.  Courts  (f  223*) — Jurisdiction  or  Appel- 
late Court— Nature  of  Controversy. 
Where,  in  an  action  by  a  lessor  of  oil 
and  gas  for  royalties  due  under  the  lease,  the 
answer  put  in  issue  the  lessor's  title  to  the 
well,  ana  denied  that  the  well  was  on  the  less- 
or's land,  the  Court  of  Appeals  has  jurisdic- 
tion, though  the  judgment  for  royalties  was  leas 
than  $200,  for  the  thing  in  controversy  was  the 
property  in  the  well. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  223.*! 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"To  be  officially  reported." 

Action  by  William  Stevens  and  another 
against  the  Central  Kentucky  Natural  Gas 
Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.   Reversed  and  remanded. 

Hazelrlgg  &  Hazelrlgg.  for  appellant 
Robt  H.  Winn  and  Chas.  D.  Grubbs,  for  ap- 
pellees. 


HOBSON,  J.  On  July  2,  1904,  the  New 
Domain  Oil  &  Gas  Company  entered  into  a 
contract  with  William  Stevens  and  Charity 
Stevens,  his  wife,  by  which  it  leased  from 
them  the  oil  and  gas  under  a  tract  of  land 
containing  100  acres  lying  In  Menifee  county. 
Afterwards  the  New  Domain  Oil  &  Gas  Com- 
pany conveyed  its  rights  under  the  lease 
to  the  Central  Kentucky  Natural  Gas  Com- 
pany. That  company  also  leased  from  G.  W. 
Pointer  and  Josephine  Pointer,  his  wife,  the 
oil  and  gas  on  100  acres  of  land  adjoining 
the  Stevens  tract  It  put  down  a  well  and 
struck  gas.  By  the  terms  of  the  contract  a 
certain  royalty  was  due  to  the  lessor,  but  at 
this  point  a  controversy  arose  between  Ste- 
vens and  Pointer  as  to  whose  land  the  well 
Is  on;  Pointer  claiming  that  it  is  on  bis 
land,  and  Stevens  that  it  is  on  his.  The  gas 
company,  in  this  condition  of  affairs,  did  not 
pay  the  royalty  to  either,  and  thereupon  tbis 
suit  was  brought  by  Stevens  and  wife  in  the 
Montgomery  circuit  court  against  tbe  gas 
company  to  recover  the  royalty.  The  com- 
pany answered  admitting  the  contract  and 
the  drilling  of  the  well,  but  denied  that  it 
was  on  Stevens'  land.  It  also  alleged  that 
It  had  leased  the  adjoining  farm  from  Point- 
er, and  that  Pointer  was  claiming  the  roy- 
alty and  asserting  that  the  well  was  on  bis 
land.    It  made  Its  answer  a  cross-petition 
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against  Pointer,  and  asked  that  Pointer 
and  wife  be  brought  before  the  court,  and 
that  the  court  then  determine  which  of  the 
two  claimants  should  be  paid,  so  that  It 
would  be  protected.  The  court  sustained  a 
demurrer  to  the  cross-petition  and  entered 
Judgment  against  the  defendant  In  favor 
of  Stevens  for  the  royalty.  From  this  Judg- 
ment the  company  appeals. 

The  ground  of  the  court's  action  seems  to 
have  been  that  the  land  lay  In  Menifee  coun- 
ty, that  by  section  62  of  the  Civil  Code  of 
Practice,  an  action  for  the  recovery  of  real 
property  or  of  any  Interest  therein  must  be 
brought  In  the  county  in  which  the  land  or 
some  part  of  It  is  situated,  and  that,  as  no 
part  of  the  land  lay  In  Montgomery  county, 
the  cross-petition  could  not  be  maintained, 
and  the  matter  of  the  title  would  have  to 
be  adjudicated  in  Menifee  county.  The  re- 
sult of  the  court's  conclusion  Is  that  the 
gas  company  has  been  adjudged  to  pay  the 
royalty  to  Stevens  in  a  suit  to  which  Point- 
er Is  not  a  party,  and,  if  Pointer  shall  sue 
It  for  the  royalty,  the  judgment  In  this  case 
will  be  no  protection  to  It,  and  it  may  here- 
after be  adjudged  to  pay  the  same  royalty 
to  Pointer.  This  is  not  an  action  for  the 
recovery  of  land  or  any  Interest  in  It  It 
is  an  action  for  the  recovery  of  a  royalty. 
The  question  is:  To  whom  does  the  royalty 
belong?  It  Is  true  that  the  determination 
of  this  question  will  Involve  the  title  to  the 
land;  but  every  action  in  which  title  to  land 
is  Involved  Is  not  an  action  for  the  recovery 
of  real  property  within  the  meaning  of  sec- 
tion 62.  Thus  it  has  been  held  that  an  ac- 
tion for  the  rescission  of  a  contract  concern- 
ing land  Is  transitory,  and  may  be  brought 
In  a  county  other  than  that  in  which  the 
land  Is  situated.  Thompson  v.  Elmore,  18 
8.  W.  235,  13  Ky.  Law  Rep.  692.  It  has  also 
been  beld  that  an  action  to  perfect  title  to 
land  Is  transitory  (Page  v.  McKee,  3  Bush, 
135,  96  Am.  Dec  201).  or  an  action  for  the 
use  and  occupation  of  land  (Swart  v.  Reveal. 
29  8.  W.  24, 16  Ky.  Law  Rep.  503).  So  it  has 
been  held  that,  when  the  court  has  Jurisdic- 
tion for  other  reasons,  it  may  order  a  sale 
of  land  in  another  county  or  cancel  a  deed 
to  land  lying  in  another  county.  Flshback 
v.  Green,  87  Ky.  107,  7  S.  W.  881,  9  Ky.  Law 
Rep.  959;  Dehaven  v.  Dehaven,  104  Ky.  41, 
46  8.  W.  215.  47  S  W.  597,  20  Ky.  Law  Rep. 
663;  Dawklns  v.  Bough,  112  Ky.  855,  66  S. 
W.  1047,  23  Ky.  Law  Rep.  1997.  The  court 
here  In  Montgomery  county  had  undoubted 
Jurisdiction  of  the  case  presented  by  the 
plaintiff  against  the  defendant;  but  for  the 
defendant's  protection  it  was  necessary  that 
Pointer  and  wife  be  brought  before  the  court, 
so  that  they  would  be  concluded  by  the  Judg- 
ment rendered  In  the  action.  The  Judgment 
rendered  In  the  action  will  not  be  for  the 
recovery  of  land,  although  the  effect  of  the 
Judgment  may  be  to  settle  the  rights  of  the 


parties  in  the  land;  but  there  are  many 
cases  where  a  Judgment  operates  by  way 
of  estoppel  on  the  parties  as  to  the  title  to 
land.  For  instance.  In  a  suit  for  use  and  oc- 
cupation of  land  or  for  trespass  brought  in  a 
county  In  which  the  defendant  resides,  where 
the  land  lies  In  another  county,  the  defend- 
ant might  by  his  answer  put  In  Issue  the 
plaintiff's  title,  and  plead  title  In  himself  to 
the  land.  The  Judgment  In  the  action  would 
be  conclusive  upon  the  parties  by  way  of  es- 
toppel, but  it  would  not  be  in  any  sense  a 
Judgment  for  the  recovery  of  land. 

It  Is  also  insisted  for  the  appellee  that; 
as  the  amount  of  the  Judgment  of  the  circuit 
court  Is  less  than  $200,  this  court  has  no 
Jurisdiction  on  the  appeal  of  the  defendant; 
but  the  answer  of  the  defendant  put  In  issue 
the  plaintiffs  title  to  the  well  It  denied 
that  the  well  was  on  the  plaintiff's  land. 
The  thing  in  controversy  Is  not  only  the 
$193  now  due,  but  the  right  to  the  royalty, 
the  property  In  the  well ;  and.  under  a  long 
line  of  decisions  in  such  cases,  this  court 
has  jurisdiction.  On  the  return  of  the  case 
to  the  circuit  court,  an  order  will  be  entered 
directing  the  defendant  to  pay  the  amount 
of  the  royalty  due  into  court  Pointer  and 
wife  will  then  be  brought  before  the  court 
and  it  will  be  determined  as  between  Pointer 
and  wife  and  Stevens  and  wife  who  is  en- 
titled to  the  money. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


GREEN'S  ADM'RS  V.  FIDELITY  TRUST 
CO.  OF  LOUISVILLE  et  al. 

(Court  of  Appeals  of  Kentucky.    Jane  18, 
1000.) 

1.  Charities  (|  10*)  —  Purposes  of  Gift  — 
"Public  Charity. 

A  testamentary  trust  to  establish  and  main- 
tain an  orphans'  asylum  for  the  maintenance 
and  education  of  the  orphan  children  under  17 
years  of  age  of  memberx  of  a  secret  society  is  a 
"public  charity,"  and  valid,  within  Ky.  St.  5  317 
(Russell's  St.  §  2300),  relating  to  gifts  to  charity. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Dec.  Dig.  |  10* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5778-5780.] 

2.  Charities  (f  21*)— Gifts— Certainty. 

A  testamentary  trust  to  establish  and  main- 
tain an  orphans'  asylum  for  the  maintenance 
and  education  of  the  poor  orphan  children  under 
17  years  of  age  of  members  of  a  secret  society 
is  not  void  for  indefiniteness,  and  the  benefici- 
aries are  named  with  sufficient  certainty. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  8!  44-50 ;  Dec  Dig.  f  21.*] 

3.  Trusts  (§§  160,  287*)— Enforcement— Ap- 
pointment of  Trustees— Jurisdiction  of 
Court. 

Ky.  St  S  318  (Russell's  St.  g  2301),  provid- 
ing that  no  trust  shall  be  defeated  for  want  of 
a  trustee,  but  equity  may  uphold  the  same  by 
appointing  trustees,  etc.,  is  but  declaratory  of 
the  rule  of  equity  on  the  subject ;  and,  where  a 
trust  is  once  properly  created,  the  incompeten- 
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ey,  disability,  or  nonappointment  of  a  trustee 
will  not  defeat  It,  bat  equity  will  administer  and 
enforce  the  trust,  and,  if  necessary,  appoint 
trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ff  204-208,  407;  Dec.  Dig.  H  160,  287.*] 

4.  Perpetuities  (§  2*)— What  Law  Governs. 

A  charitable  trust  will  be  administered  ac- 
cording to  the  law  of  the  donor's  domicile,  and 
the  fact  that  It  is  to  be  administered  abroad 
does  not  make  the  gift  void,  when  it  does  not 
appear  that  it  is  not  a  valid  charity  in  the  for- 
eign country,  and  a  bequest  to  a  charity  or  on 
a  trust  to  be  administered  in  another  state, 
when  lawful  in  the  place  of  the  testator's  domi- 
cile, may  be  sustained  in  the  state  In  which  the 
fund  is  to  be  administered,  though  it  contra- 
venes the  statute  of  the  state  against  perpetui- 
ties, since  it  is  not  the  policy  of  one  state  to  in- 
terdict perpetuities  in  other  states. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  J  2;  Dec.  Dig.  §2.*] 

5.  Charities  (§  43*)  —  Administration  o» 
Charitable  Trusts  —  Jurisdiction  ot 
Courts. 

A  testator,  who  resided  in  Kentucky,  devis- 
ed his  property,  situated  in  Kentucky,  in  trust 
to  establish  and  maintain  in  a  sister  state  an 
orphans'  asylum  for  the  nurture  and  education 
of  orphans  under  the  age  of  17  years  of  mem- 
bers of  a  secret  society  of  the  sister  state.  Held, 
that  courts  of  equity  of  Kentucky  would  admin- 
ister the  trust  in  Kentucky,  and  require  the 
trustee  in  Kentucky  to  protect  the  trust  by  pay- 
ing the  income  over  to  a  trustee  appointed  by 
the  sister  state,  on  it  being  found  necessary 
to  have  two  trustees  to  carry  the  trust  into  ef- 
fect. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Dec  Dig.  i  43.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  James  A.  Green's  Administra- 
tors against  the  Fidelity  Trust  Company  of 
Louisville  and  others  to  adjudge  void  certain 
testamentary  trusts.  There  was  a  Judgment 
for  defendants,  and  plaintiffs  appeal  Af- 
firmed. 

Elmer  E.  Scott,  John  E.  Scott,  James  A. 
Scott,  B.  G.  Williams,  Robt.  G.  Franklin,  W. 
C.  Marshall,  and  Elwood  Hamilton,  for  ap- 
pellants. Ernest  Macpherson,  George  A. 
Brent,  Hazelrlgg  &  Hazelrtgg,  and  McQuown 
&  Beckham,  for  appellees. 

BARKER,  J.  This  action  was  Instituted 
by  the  heirs  at  law  of  James  A.  Holt,  de- 
ceased, for  the  purpose  of  having  certain 
trusts  established  by  his  will  construed  and 
declared  void.  The  decedent,  at  the  time  of 
his  death,  in  1900,  was  a  resident  of  Frank- 
lin county,  Ky.  He  left  a  large  estate,  real 
and  personal,  and  his  will  and  the  codicils 
attached  were  admitted  to  probate  by  the 
judgment  of  the  Franklin  county  court  In 
1006.  The  will  and  the  first  codicil  thereto, 
which  are  pertinent  to  the  subject  under  In. 
vestlgatlon,  are  as  follows: 

"I,  James  A.  Holt,  of  the  county  of  Frank- 
lin, state  of  Kentucky,  make  and  declare 
this  my  last  will,  hereby  revoking  ail  wills 
by  me  heretofore  made. 


"First  I  direct  my  executor,  hereinafter 
named,  as  soon  after  my  decease  as  possible, 
to  pay  ail  my  Just  debts  and  funeral  ex- 
penses. 

"Second.  I  devise  to  Mrs.  Fannie  Ives,  of 
said  county,  the  set  of  Rosewood  bedroom 
furniture  and  all  the  bedroom  effects  used 
by  me  personally,  also  the  bedroom  furniture 
and  bedroom  effects  used  by  her  personally, 
also  all  of  my  tableware  at  my  residence  that 
she  may  desire  and  select. 

"Third.  I  devise  the  rest  and  residue  of 
my  estate,  real,  personal  and  mixed,  of  every 
description,  and  wherever  situated,  Includ- 
ing a  farm  In  said  county  of  Franklin, 
wherein  I  now  reside,  being  the  same  de- 
scribed in  deed  recorded  in  Deed  Book  No. 
16,  at  page  237,  In  the  office  of  the  clerk  of 
the  county  court  of  said  county,  also  includ- 
ing the  estate  in  remainder  after  the  death 
of  the  said  Fannie  Ives,  in  a  lot  of  land  In 
Louisville,  Kentucky,  on  the  south  side  of 
Market  street  between  Second  and  Third 
streets,  same  described  in  a  deed  recorded 
in  the  office  of  the  clerk  of  the  Jefferson 
county  court  in  Deed  Book  240,  page  163,  al- 
so Including  the  estate  in  remainder  after 
the  death  of  the  said  Fannie  Ives,  in  a  lot 
of  land  in  said  city  on  the  north  side  of 
Main  street  between  Twentieth  and  Twenty- 
First  streets,  being  same  described  In  deed 
recorded  in  the  office  of  the  clerk  of  the  Jef- 
ferson county  court  in  Deed  Book  No.  176, 
page  400,  to  Clark  Lodge  No.  40,  Free  and 
Accepted  Masons  at  Jeffersonvllle,  Indiana, 
but  on  the  following  trusts  only:  Said  lodge 
shall,  as  soon  as  in  the  discretion  of  Its  mem- 
bers it  can  advantageously  be  done,  sell  my 
said  farm  in  Franklin  county  and  my  house 
and  lot  on  Washington  street  in  Louisville, 
Kentucky,  known  as  The  Pink  Varble  Prop- 
erty,' and  shall  invest  the  proceeds  of  said 
sale  In  good,  solid,  paying  real  estate  In  the 
city  of  Louisville,  Kentucky,  and  shall  keep 
the  personal  estate  and  its  proceeds  at  all 
times  safely  and  profitably  Invested  in 
stocks,  bonds  and  other  good  and  safe,  pay- 
ing securities,  and  shall  pay  out  of  the  in- 
come of  my  estate  to  my  Aunt  Elizabeth 
Fisher  during  her  life,  the  first  of  each 
month,  $25,  and  to  the  said  Fannie  Ives,  dur- 
ing her  life,  on  the  first  of  each  month,  $50, 
and  shall  bury  me  In  the  Walnut  Ridge 
Graveyard  in  Jeffersonvllle,  Indiana,  by  my 
father  and  mother,  and  shall  erect  over  the 
graves  of  my  father,  mother  and  myself  a 
single  monument  appropriately  inscribed,  at 
a  cost  therefor  of  $5,000,  and  shall,  carrying 
out  the  wishes  of  my  mother  and  In  obedi- 
ence to  the  last  request  of  me,  cause  the  re- 
mains of  Mrs.  Fannie  Ives,  who  was  the 
daughter  of  a  Mason  and  was  my  mother's, 
and  has  been  ray  faithful  nurse,  to  be  buried 
in  said  graveyard  and  as  near  as  possible  to- 
the  said  graves  of  my  father  and  mother 
and  myself,  and  shall  erect  over  her  grave  a 
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monument  appropriately  Inscribed,  to  cost 
$500,  and  see  that  ail  of  said  graves  are  car- 
ed for  and  kept  in  order  forever,  and  said 
lodge  for  the  space  of  ten  years  from  the 
date  of  my  death  shall  devote  all  the  remain- 
der and  residue  of  the  net  income  from  said 
real  and  personal  estate  to  the  profitable 
Improvement  of  my  vacant  ground,  the 
keeping  of  the  property  in  repair  and  order 
and  the  purchase  of  solid,  paying  real  estate 
in  the  city  of  Louisville,  and  at  the  expira- 
tion of  said  ten  years  said  lodge  shall  erect 
from  the  income  of  said  property  In  or  near 
the  corporate  limits  of  the  city  of  Jefferson- 
ville,  Indiana,  in  a  healthful  and  suitable  lo- 
cality, a  building,  not  large  or  expensive,  but 
such  as  said  income  will  suffice  to  erect  and 
conveniently  maintain  under  its  perpetual 
supervision,  direction  and  control,  and  shall 
maintain  forever  the  same  as  an  institution 
for  the  nurture,  support  and  education  of 
the  poor  infant  orphans  under  the  age  of 
17  years  of  the  Free  Masons  of  the  state  of 
Indiana,  and  said  lodge  shall  not  sell  any 
part  of  my  real  estate,  or  use  any  of  the 
principal  of  my  said  personal  estate,  further 
than  herein  provided,  but  shall  hold  the 
same  and  carry  out  and  effectuate  the  pro- 
visions of  this,  my  will,  from  the  Income." 

"Fifth.  If  said  Olark  Lodge  be,  at  the 
time  of  my  death,  incapable,  In  law,  of  tak- 
ing under  my  will  and  administering  the 
trusts  herein  provided,  then  I  devise  all  the 
property  hereinbefore  devised  to  said  lodge 
to  Byron  Bacon,  of  Louisville,  Kentucky,  up- 
on like  trusts  and  upon  the  further  trusts 
that  he  shall,  as  soon  as  said  Clark  Lodge 
shall  be  by  proper  means  and  by  law  em- 
powered to  so  take  and  hold  and  administer 
said  trust,  he  shall  convey  by  appropriate  In- 
strument or  Instruments  of  conveyance  all 
said  property  to  said  lodge  upon  said  trust. 
Bat  should  the  said  Byron  Bacon,  from  any 
cause,  not  act,  or  cease  to  act  as  such  trus- 
tee, then  I  direct  that  the  court  having  Juris- 
diction of  such  matters,  shall  appoint  in  his 
stead,  a  trustee  with  like  power  who  shall 
so  hold  and  convey  said  property. 

"Sixth.  I  appoint  Byron  Bacon,  of  Louis- 
ville, Kentucky,  executor  of  this,  my  last 
will,  and  direct  that  if  he  should  refuse  or 
cease  to  act  said  Clark  Lodge  designate  a 
proper  person  who  shall  qualify  as  adminis- 
trator of  my  estate  with  this,  my  will,  an- 
nexed. 

"In  testimony  whereof,  I  have  hereto  set 
my  band  on  this  day  of  November  24,  1883. 

"James  A.  Holt. 

"Witnessed  by  XX  L.  Samuel,  J.  W.  Pru- 
ett" 

"In  testimony  whereof  I  have  hereunto 
again  set  my  hand  and  declared  this  to  be 
my  last  will  on  this  9tb  day  of  April,  1900. 

"[Signed]  James  A.  Holt 

"Witnesses:  H.  H.  Nettleroth,  E.  J.  Ba- 
con, and  Clay  H.  Bacon. 

"Whereas,  I,  James  A.  Holt,  have  made 
my  last  will  and  testament  in  writing,  dated 


November  24,  1883,  now  therefore  I  do  by 
this  writing,  which  I  hereby  declare  to  be  a 
codicil  to  my  said  will  and  to  be  taken  as  a 
part  thereof,  order  and  declare  that  my  will 
Is  that  the  poor  infant  orphans  under  the 
age  of  17  years  of  the  Free  Masons  of  the 
state  Indiana,  named  or  designated  as  ben- 
eficiaries in  the  third  paragraph  of  my  said 
will,  are  to  be  white  children. 

"Witness  my  hand  at  Louisville,  Kentuc- 
ky, this  23d  day  of  September.  1904. 

"James  A.  Holt 

"Witnesses:  Ernest  Macpherson.  Simeon 
8.  Johnson." 

Sections  317  and  318  of  the  Kentucky  Stat- 
utes (Russell's  St.  §{  2300,  2301),  under  which 
the  trust  established  by  the  will  is  sought 
to  be  upheld  are  as  follows: 

"Sec.  317.  All  grants,  conveyances,  devises, 
gifts,  appointments  and  assignments  hereto- 
fore made,  or  which  shall  be  hereafter  made, 
in  due  form  of  law,  of  any  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods, 
chattels,  money,  stock,  or  choses  in  action, 
for  the  relief  or  benefit  of  aged  or  Impo- 
tent and  poor  people,  sick  and  maimed 
soldiers  and  mariners,  schools  of  learning, 
seminaries,  colleges,  universities,  navigation 
bridges,  ports,  havens,  causeways,  public 
highways,  churches,  bouses  of  correction, 
hospitals,  asylums,  Idiots,  lunatics,  deaf  and 
dumb  persons,  the  blind,  or  in  aid  of  young 
tradesmen,  orphans,  or  for  the  redemption 
of  prisoners  or  captives,  setting  out  of  sol- 
diers, or  for  any  other  charitable  or  humane 
purpose  shall  be  valid,  if  the  grant  con- 
veyance, devise,  gift  appointment,  or  as- 
signment shall  point  out  with  reasonable 
certainty,  the  purposes  of  the  charity,  and 
the  beneficiaries  thereof,  except  as  herein- 
after restricted. 

"Sec.  318.  No  charity  shall  be  defeated 
for  the  want  of  a  trustee  or  other  person  in 
whom  the  title  may  vest;  but  courts  of  equi- 
ty may  uphold  the  same  by  appointing  trus- 
tees, If  there  be  none,  or  by  taking  control 
of  the  fund  or  property  and  directing  Its 
management  and  settling  who  Is  the  bene- 
ficiary thereof." 

After  the  death  of  the  testator,  Clark 
Lodge  No.  40,  Free  and  Accepted  Masons, 
which  is  named  In  the  will  primarily  as 
trustee,  did  not  offer  to  qualify,  and  was  not 
appointed'.  Byron  Bacon,  who  is  nominated 
as  trustee,  if  for  any  reason  Clark  Lodge 
should  be  incompetent  for  that  position,  bad 
died  before  the  testator,  and  thereupon  the 
Fidelity  Trust  Company  of  Louisville  was 
appointed  administrator  with  the  will  an- 
nexed, and  also  as  trustee  under  the  will. 
After  its  appointment  the  trust  company 
qualified,'  and  took  possession  of  all  the  es- 
tate ns  administrator  and  trustee.  Fannie 
Ives  and  Elizabeth  Fisher,  who  are  men- 
tioned in  the'  will  as  special  legatees  and 
devisees,  are  dead,  and  there  are  now  no 
parties  in  interest  except  the  plaintiffs,  who 
are  the  heirs  at  law  of  the  decedent  and 

Digitized  by  GooQle 


286 


120  SOUTHWESTERN  REPORTER. 


the  defendant  the  administrator  and  trustee. , 
The  trust  established  by  the  will,  which 
Is  the  subject  of  attack,  in  this  action,  was 
created  for  the  purpose  of  establishing  and 
maiutalulug  an  orphans'  asylum  In  Jefferson- 
vilie,  lnd.,  for  the  nurture,  maintenance, 
and  education  of  the  orphan  children  of 
Free  aud  Accepted  Masons  of  the  state  of  In- 
diana, who  are  under  17  years  of  age.  One 
of  the  objections  to  the  trust  Is  that,  as  tne 
charity  Is  limited  to  the  children  of  Masons, 
It  Is  a  mere  private  charity,  and,  being  such, 
it  la  void  as  offending  against  the  statute 
prohibiting  perpetuities.  It  is  a  sufficient 
answer  to  this  position  to  say  that  we  bad 
occasion  to  examine  this  question  at  great 
length  In  the  case  of  Widows'  and  Orphans' 
Home  v.  Commonwealth,  103  S.  W.  354,  31 
Ky.  Law  Rep.  775.  We  there  held  that  a 
widows'  and  orphans'  home  for  the  benefit 
of  the  widows  and  orphans  of  Odd  Fellows 
was  a  purely  public  charity,  and,  as  such, 
exempt  from  taxation  under  our  Constitu- 
tion; and  we  expressly  overruled  all  of  the 
opinions  theretofore  enunciated  by  the  court 
establishing  a  contrary  rule.  In  the  opinion  j 
in  the  case  cited  we  said:  "The  convention 
meant  by  the  word  'purely'  to  describe  the 
quality  of  the  charity,  rather  than  the  means 
by  which  it  Is  administered,  that  it  should 
be  wholly  altruistic  in  the  end  to  be  attain- 
ed, and  that  no  private  or  selfish  interest 
should  be  fostered  under  the  guise  of  char- 
ity, but  it  was  never  meant  that,  because  a 
charity  was  limited  by  Its  terms  to  objects 
belonging  to  a  certain  sect,  or  fraternal  or- 
der, or  color,  or  class,  It  was  a  private,  and 
not  a  public,  charity.  The  members  of  the 
convention  were  wise  and  practical,  and 
knew  that  men,  as  a  rule,  administer  their 
charity  through  the  organization,  or  organ- 
izations, to  which  they  belong.  Thus  Cath- 
olics will  naturally  distribute  their  charity 
through  the  organizations  of  the  Catholic 
church;  Presbyterians  through  those  of  the 
Presbyterian  church;  Masons  through  the 
organization  of  the  Masonic  order,"  etc. 
Again:  "Seeing,  then,  that  the  various  char- 
ities, which  the  generous  portion  of  the  com- 
munity administer  through  the  separate  or- 
ganizations to  which  the  donors  belong,  as  a 
practical  proposition  cover  the  whole  field 
of  the  state's  duty  to  her  indigent  and  help- 
less citizens,  and  that  they  together  con- 
tribute to  the  whole  public  burden,  where 
could  be  the  wisdom  in  discouraging  such 
a  charity?  And  what  good  purpose  can  be 
subserved  by  indulging  in  a  strained  con- 
struction of  a  phrase  in  order  to  reach  the 
conclusion  that  the  members  of  the  constitu- 
tional convention  meant  to  throw  away  as 
useless  the  powerful  aid  which  the  state 
could  otherwise  enjoy  In  the  contributions 
of  charitable  men?  What  good  purpose  is 
subserved  In  attaching  the  word  'private* 
to  the  charity  of  Catholics  for  Catholics, 
Presbyterians  for  Presbyterians,  Masons  for 


Masons,  or  Odd  Fellows  for  Odd  Fellows? 
Are  the  poor  and  helpless  of  these  various 
bodies  and  organizations  any  less  worthy, 
or  any  less  a  part  of  the  public,  because  they 
are  also  members  of  the  particular  church 
or  society  to  which  they  belong?  Are  not 
all  charitable  Institutions  necessarily  limited 
to  the  relief  of  only  a  small  part  of  the  des- 
titute public?  Can  any  one  Institution  ad- 
minister to  the  wants  of  all?  And  If  this 
be  true,  is  It  necessary  to  brand  as  "private' 
a  charity  which  by  Its  terms  marks  out  a 
particular  part  of  the  public  field  in  which  it 
is  to  be  administered?"  The  theory  of  the 
appellants  In  this  case  would  destroy  every 
widows'  and  orphans'  asylum  in  the  state. 
The  Presbyterian  church  establishes  asylums 
for  the  widows  and  orphans  of  Its  Indigent 
members;  the  Masons  for  Masons,  the  Odd 
Fellows  for  Odd  Fellows.  All  of  the  prop- 
erty thus  dedicated  is  held  by  trustees  in 
trust  for  charities  established  by  the  do- 
nors. If  the  trust  attacked  In  this  case  is 
void  for  the  reason  now  under  consideration, 
then  the  trusts  by  which  all  of  the  widows' 
and  orphans'  asylums  in  the  state  are  es- 
tablished are  void  for  the  same  reason.  The 
trust  contained  in  the  will  falls  directly 
within  the  language  of  section  317  of  our 
statutes,  supra,  which  Is  but  a  substantial 
re-enactment  of  43  Elizabeth. 

Again,  it  is  said  that  the  trust  Is  void  as 
being  too  vague  and  indefinite  for  practical 
enforcement  This  objection  cannot  be 
maintained.  A  glance  at  the  will  reveals 
that  the  trust  Is  established  by  apt  language, 
which  marks  out  with  sufficient  certainty 
the  general  scope  of  the  charity  sought  to  be 
established.  The  beneficiaries  are  named 
with  as  much  certainty  as  is  possible  under 
the  circumstances.  They  are  defined  In  gen- 
eral class  as  the  orphan  children  of  White 
Free  and  Accepted  Masons  of  Indiana,  under 
the  age  of  17  years.  In  the  case  of  Kasey  v. 
Fidelity  Trust  Co.  et  al.  (Ky.)  115  S.  W. 
739,  we  held  that  a  devise  to  the  Fidelity- 
Trust  Company  of  property  to  be  held  In 
perpetual  trust  the  interest  accruing  on  the 
endowment  to  be  paid  over  annually  to  the 
American  Bible  Society  for  the  purpose  of 
"distributing  the  Bible  or  Word  of  God  to 
the  destitute  of  the  earth,"  was  not  too 
vague  to  be  enforced.  In  the  case  of  Leak's 
Heirs  v.  Leak's  Bx'r,  78  S.  W.  471,  25  Ky. 
Law  Rep.  1703,  a  trust  was  upheld  which 
provided:  (1)  For  the  aid  of  a  bible  training 
and  missionary  school  for  Christian  work- 
ers; (2)  for  the  support  of  a  missionary,  or 
missionaries,  in  the  foreign  field ;  (8)  to  aid 
in  carrying  on  the  cause  of  bible  holiness. 
Including  fl re-baptized  holiness  work  and 
evangelism;  (4)  to  aid  in  the  support  of 
needy  and  destitute  ministers  of  the  gospel. 
In  Thompson's  Ex'r  v.  Brown,  116  Ky.  102, 
75  S.  W.  210,  25  Ky.  Law  Rep.  S71.  62  L. 
R.  A.  398,  105  Am.  St  Rep.  194,  a  charitable 
bequest  was  vested  in  the  testator's  exero- 
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tor,  to  be  "by  him  distributed  to  the  poor 
In  bis  discretion."  All  of  these  trusts  were 
upheld  by  this  court,  although  it  Is  apparent 
that  they  are  much  more  vague  and  Indefi- 
nite than  that  under  consideration.  In  a 
note  to  section  748  of  Perry  on  Trusts  the 
learned  author  says:  "In  Kentucky,  the 
statute  of  Elizabeth  Is  In  full  force  by  adop- 
tion, and  the  courts  have  carried  their 
equity  jurisdiction  to  the  extreme  verge  of 
the  law  in  establishing  charities."  See  Gass 
v.  Wllblte,  2  Dana,  170,  26  Am.  Dec.  446; 
Moore  v.  Moore,  4  Dana,  354,  29  Am.  Dec. 
417;  Attorney  General  v.  Wallace,  7  B. 
Mon.  611. 

A  third  objection  to  the  charity  is  that  the 
trust  fund  is  required  by  the  terms  of  the 
will  to  be  kept  in  Kentucky,  while  the  In- 
come is  to  be  administered  in  establishing 
a  charity  In  Indiana;  It  being  said  that  our 
courts  will  not  undertake  to  administer  a 
charity  out  of  the  state.  Without  giving  our 
consent  to  the  proposition  of  law  Involved  in 
this  objection,  it  may  be  assumed,  for  the 
purposes  of  the  argument,  to  be  sound;  and 
yet  It  would  offer  no  Insuperable  objection 
to  the  practical  enforcement  of  the  charity 
established  in  the  will  under  discussion. 
Our  statutes  (section  318,  Ky.  St,  supra) 
provide  that  no  trust  shall  fall  for  want  of  a 
trustee  or  other  person  in  whom  the  title' 
may  vest;  but  courts  of  equity  may  uphold 
the  same  by  appointing  trustees,  If  there  be 
none,  or  by  taking  control  of  the  fund  or 
property  and  directing  Its  management  and 
settling  who  Is  the  beneficiary  thereof.  This 
statute  is  but  declaratory  of  the  ancient  and 
universal  rule  of  equity  Jurisprudence  on 
the  same  subject  In  Perry  on  Trusts,  |  38, 
it  is  said:  "It  is  a  rule  that  admits  of  no 
exception  that  equity  never  wants  a  trustee, 
or,  in  other  words,  that  if  a  trust  is  once 
properly  created,  the  incompetency,  dis- 
ability, death,  or  nonappolntment  of  a  trus- 
tee snail  not  defeat  It"  Story,  In  his  Equity 
Jurisprudence,  (  976,  states  the  same  rule  In 
practically  the  same  language.  So  that 
even  if  we  assume  that  our  courts  of  equity 
will  not  administer  so  much  of  the  trust  as 
Is  required  to  be  carried  Into  execution  In 
the  state  of  Indiana,  still  It  will  administer 
and  enforce  the  trust  In  this  state,  and  will 
require  the  trustee  here  to  carry  Into  effect 
the  trust  established  by  the  will  by  paying 
over  the  income  to  a  trustee  appointed  by 
the  courts  of  Indiana,  If  it  be  found  neces- 
sary to  have  two  trustees  to  carry  into  effect 
the  wishes  of  the  donor.  The  same  equita- 
ble principle  which  authorizes  the  appoint- 
ment of  one  trustee  In  order  to  effectuate  a 
trust  will  also  authorize  the  appointment  of 
two.  The  law  is  a  practical  science,  and  we 
see  no  difficulty  in  the  practical  enforcement 
and  effectuation  of  the  trust  by  reason  of 
the  fact  that  the  body  of  the  trust  fund  Is 
required  to  be  kept  in  Kentucky  and  the 
income  expended  in  Indiana.  The  fact  that 
the  testator  did  not  name  two  trustees — one 


in  Kentucky  and  the  other  in  Indiana — Is 
entirely  Immaterial.  If  he  had  named  none, 
or  said  nothing  about  a  trustee,  still,  under 
our  statute  and  the  general  principles  of 
equity  jurisprudence  before  alluded  to,  a 
trustee,  or  trustees  If  more  than  one  Is  neces- 
sary, would  be  appointed  by  the  tribunals 
having  jurisdiction  at  the  places  where  such 
appointment  Is  essential  to  the  effectuation 
of  the  trust 

In  Perry  on  Trusts,  S  741,  it  Is  said:  "Be- 
quests to  be  paid  over  to  trustees  in  a  for- 
eign country,  for  the  establishment  in  such 
country  of  a  charitable  institution,  will  be 
paid  over  to  such  trustees,  by  order  of  court 
to  be  administered  by  them  under  the  Juris- 
diction of  the  courts  of  their  own  country." 

In  Kasey  v.  Fidelity  Trust  Co.  et  al.,  supra, 
a  perpetual  trust  was  established  In  Ken- 
tucky for  the  "purpose  of  distributing  the 
Bible  or  Word  of  God  to  the  destitute  of  the 
earth,"  through  the  instrumentality  of  the 
American  Bible  Society,  of  New  York.  In 
Peynado's  Devisees  v.  Peynado's  Executor,  82 
Ky.  5,  the  testator,  who  resided  in  Kentucky, 
devised  a  fund  to  the  city  of  Malaga,  Spain, 
for  the  purpose  of  establishing  an  orphan 
asylum  in  that  city.  Both  of  these  trusts 
were  upheld.  In  the  case  of  Executors  of 
McDonogb  et  at  v.  Murdoch  et  al.,  15  How. 
367,  14  L.  Ed.  732,  the  testator,  who  was 
domiciled  in  Louisiana,  established  by  his 
will  a  trust  which  was  to  be  carried  Into  exe- 
cution in  part  in  the  state  of  Maryland.  Up- 
on this  branch  of  the  case  the  Supreme  Court 
of  the  United  States  said:  "Neither  do  we 
concede  that  the  uses,  being  in  a  degree  for- 
eign to  the  state  of  Louisiana,  impair  the  ef- 
fect of  the  will.  It  is  weU  settled  that, 
where  property  is  conveyed  to  a  use  which 
would  be  protected  if  to  be  executed  at  home. 
In  the  absence  of  a  prohibition  the  convey- 
ance would  be  valid  if  the  execution  were 
ordered  to  take  place  abroad."  In  6  Cyc.  p. 
968,  the  rule  under  consideration  is  thus  stat- 
ed: "The  courts  will  not  administer  a  for- 
eign charity.  The  charity  Is  administered 
according  to  the  law  of  the  donor's  domicile : 
and  the  fact  that  It  Js  to  be  administered 
abroad  does  not  make  the  gift  void,  especially 
when  it  does  not  appear  that  It  is  not  a  valid 
charity  in  the  foreign  country.  A  bequest  to 
a  charity,  or  upon  a  trust  to  be  administered 
in  another  state  or  country,  when  lawful  In 
the  place  of  the  testator's  domicile,  may  be 
sustained  in  the  state  In  which  the  fund  Is  to 
be  administered,  though  it  contravenes  the 
statute  of  the  latter  state  against  perpetui- 
ties, since  it  is  not  the  policy  of  one  state  to 
Interdict  perpetuities  in  other  states.  If  the 
gift  is  clearly  against  the  public  policy  of  the  1 
state  called  upon  to  administer  It,  its  courts 
may  decline  to  administer  it  and  remit  the 
fund  to  the  testator's  domicile,  but  they  can- 
not properly  divest  the  title  and  transfer  it 
to  others." 

The  question  as  to  whether  or  not  tbe  char- 
ity under  consideration  is  a  purely  public 
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charity  within  the  meaning  of  onr  Constitu- 
tion, so  as  to  exempt  It  from  taxation,  Is  not 
before  us.  It  might  well  be  considered  that 
property  held  In  trust  for  a  foreign  orphan- 
age Is  not  exempt  from  taxation  under  our 
Constitution,  and  yet  be  a  public  charity 
within  the  meaning  of  our  statute  on  chari- 
table uses  above  Bet  forth.  The  question  of 
exemption  from  taxation  not  being  before  us, 
we  reserve  our  opinion  upon  that  question 
until  it  properly  arises. 

In  conclusion,  It  may  be  said  that  chari- 
table trusts  are  the  favorites  of  equity. 
Springing,  as  they  usually  do,  from  the  very 
best  that  Is  In  human  nature,  and  having  for 
their  object  the  amelioration  of  the  hard 
condition  of  those  who  are  at  odds  with  fate 
and  fortune,  It  Is  the  policy  of  an  enlightened 
Jurisprudence  to  uphold  and  sustain  them 
wherever  this  can  be  done  without  violation 
of  positive  principles  of  law.  Nor  will  these 
principles  be  strained  In  order  to  destroy 
trusts  which  have  been  well  defined  as  being 
"whatever  Is  given  for  the  love  of  God,  or 
for  the  love  of  onr  neighbor  In  the  catholic 
and  universal  sense."  To  sustain  and  effec- 
tuate them  equity  will  not  balk  or  halt  at 
Imaginary  difficulties,  but  will  do  all  that 
may  be  legally  done  in  a  practical,  catholic 
manner,  In  order  to  carry  them  into  success- 
ful execution.  Nowhere  In  our  jurisprudence 
Is  there  to  be  found  an  apter  place  for  the 
application  of  the  maxim  "ut  res  magls  val- 
eat  quam  per  eat"  than  when  the  chancellor  is 
called  on  to  construe  a  bequest  to  charitable 
uses. 

As  the  judgment  below  upheld  the  trust 
under  discussion  and  dismissed  the  petition, 
and  this  being  consonant  with  the  principles 
announced  herein,  It  Is  affirmed. 


RICE  et  al.  v.  FORD. 

(Court  of  Appeals  of  Kentucky.  June  18,  1909.) 

L  Easements  ({  61*)  —  Passwat— Obstruc- 
tion—Injunction. 

Where,  in  a  suit  to  enjoin  the  obstruction 
of  a  passway,  it  is  shown  that  a  fence  post 
was  moved  by  defendant  about  two  inches,  and 
the  dirt  alleged  to  have  been  thrown  in  the  pass- 
way  was  rightfully  thrown  there,  but  should 
have  been  removed  before  it  was  and  was  re- 
moved before  action  brought,  the  bill  should  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  §  61.*] 

2.  Easements  (J  44*)  —  Passwat  —  Use  — 

Rights  op  Grantor. 

Where  a  landowner  grants  a  passway  to 
enable  the  grantee  to  pass  over  his  lands  to 
reach  the  grantee's  lands,  the  grantor  does  not 
thereby  cease  to  have  any  rights  in  the  passway, 
but  has  a  free  right  to  the  use,  subject  to  the 
rights  of  the  grantee  to  use  for  the  purpose 
for  which  granted. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  t  44.*] 

Appeal  from  Circuit  Court,  Floyd  County. 
"Not  to  be  officially  reported." 


Suit  by  M.  I*  Ford  against  Frank  Rice  and 
others  to  restrain  the  obstruction  of  a  pass- 
way.  From  a  judgment  for  complainant,  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions  to  dismiss  the  bllL 

Jas.  Goble,  for  appellants.  May  &  May,  for 
appellee. 

NUNN,  J.  On  the  19th  day  of  November, 
1897,  appellee  purchased  from  one  Isaac  W. 
Vanderpool  about  60  acres  of  land  situated 
at  the  head  of  Auxier  branch  in  Floyd  coun- 
ty, Ky.  This  piece  of  land  was  cut  off  of 
say  the  south  side  of  Vanderpool's  snrvey, 
and  appellee  owned  a  farm  in  Johnson  coun- 
ty across  the  Big  Sandy  river  from  the  Van- 
derpool tract,  to  which  he  could  not  go  from 
the  60-acre  tract  without  crossing  the  Van- 
derpool land,  so  he  purchased  from  Vander- 
pool a  passway  described  as  follows:  "Said 
roadway  to  begin  at  willow,  or  near  the  be- 
ginning corner  of  the  within  described  tract 
of  land  this  day  conveyed  by  Isaac  W.  Van- 
derpool and  wife  to  said  M.  L.  Ford ;  running 
from  the  conditional  line  down  near  the 
branch  to  a  coal  bank ;  thence  ranging  up  the 
hill  so  as  to  go  above  the  crib  and  residence 
of  said  Vanderpool ;  thence  In  front  of  yard 
down  toward  the  mouth  of  said  Joseph  K. 
Auxier  branch."  Appellee  prepared  this  pass- 
way  for  travel,  and  has  continued  to  use  it 
from  that  time  to  the  present  In  the  year 
1903,  Samuel  M.  Rice,  father  of  appellants, 
purchased  all  the  remainder  of  Vanderpool's 
survey  which  Is  located  on  either  side  of  the 
passway,  the  dwelling  being  on  one  side  and 
the  out  buildings  on  the  other.  In  1904  Rice 
repaired  a  fence  at  a  turn  in  the  road  and 
near  a  coal  bank.  He  also  cleaned  the  coal 
bank  out  and  dug  about  25  bushels  of  coal. 
In  repairing  the  fence  appellee  claims  that 
he  moved  it  18  inches  or  2  feet  Into  the 
passway,  and  that  in  cleaning  out  the  coal 
bank  he  threw  dirt  into  the  passway,  there- 
by obstructing  It,  and  this  action  was  brought 
to  have  the  obstructions  removed  and  to  en- 
join further  trespass  thereon.  Appellants 
answered,  disclaiming  any  right  to  the  pass- 
way,  admitting  that  It  belonged  to  appellee, 
denied  that  they  had  taken  any  part  of  the 
road  for  their  fence,  admitted  that  they  cre- 
ated a  slight  obstruction  when  they  cleaned 
out  the  coal  bank,  but  alleged  that  they  re- 
moved it,  after  notice,  before  this  action  was 
brought  The  Issues  were  completed,  and 
on  the  trial  the  court  enjoined  appellants 
from  committing  any  trespass  upon  the  pans- 
way,  and  gave  appellee  judgment  for  his  cost 
but  did  not  require  appellants  to  remove  the 
fence,  or  do  anything  further  to  make  the 
road  passable  at  the  coal  bank. 

This  record  shows  a  case  where  the  for- 
bearance due  from  one  neighbor  to  another 
Is  absent.  Without  commenting  upon  the  evi- 
dence in  detail,  it  Is  sufficient  to  say  that  the 
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preponderance  of  It  shows  that  Rice  set  only 
one  new  fence  post  at  the  point  where  it  is 
claimed  that  the  fence  was  put  Into  the  road, 
and  that  one  was  put  Into  the  bole  where  the 
decayed  end  of  the  old  poet  was  dug  from. 
The  fence  was  made  of  slats  and  the  old 
railings  were  used  In  repairing  It,  and  the 
new  nails  that  were  driven  to  fasten  them  to 
the  posts  were  not  more  than  two  inches  from 
the  holes  made  by  the  old  nails,  which  shews 
conclusively  that  this  post  could  not  have 
been  set  over  2  inches  farther  towards  the 
road  than  the  old  one  was.  We  are  convinc- 
ed that  appellee's  witnesses  were  mistaken 
when  they  said  that  the  fence  had  been  set 
18  Inches  or  2  feet  from  where  it  was  at 
first  It  appeared  thus  to  them,  no  doubt, 
because  the  old  post  leaned  about  that  dis- 
tance from  the  road,  and,  when  the  fence 
wag  repaired  and  the  new  post  put  In,  It  was 
straightened  up,  and  doubtless  appeared  to 
the  witnesses  as  having  been  moved  towards 
the  road.  The  debris  placed  In  the  road  when 
the  coal  bank  was  cleaned  out  was  neces- 
sarily placed  there;  but  appellants  possibly 
permitted  it  to  remain  there  a  day  or  two 
longer  than  they  should.  However,  the  evi- 
dence shows  that  there  was  no  material 
obstruction  In  the  road,  and  that  the  debris 
was  removed  before  this  action  was  brought. 

Appellee's  counsel  also  contends  that  appel- 
lants have  no  right  to  cross  this  passway  or 
Me  It  to  any  extent  In  this  they  are  mis- 
taken. Vanderpool  certainly  did  not  under- 
stand that  be  was  conveying  the  exclusive 
right  to  this  passway  to  appellee  when  a  part 
of  his  farm  and  out  buildings  were  on  one 
side  of  it  and  his  residence  and  a  part  of  his 
farm  were  on  the  other,  nor  did  appellee  un- 
derstand that  he  was  purchasing  the  exclu- 
sive right  Appellants  have  no  right  to  in- 
terfere with  appellee's  right  to  the  free  and 
full  use  of  the  passway;  but,  when  not  in 
hk  by  appellee,  appellants  certainly  have  a 
right  to  cross  it  and  make  other  reasonable 
we  of  It,  bnt  are  not  to  injure  It. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  reversed  and  remanded  with 
directions  to  the  lower  court  to  dismiss  ap- 
pellee's action. 


MOWREY  v.  FRAZIER  &  FOSTER. 

(Court  of  Appeals  of  Kentucky.  June  18, 1909.) 

1-  Master  and  Servant  (f  217*)— Injuries 
n>  Servant1 — Safe  Place  fob  Wokk— As- 
sumption of  Risk. 
Plaintiff  was  employed  by  defendant  to  op- 
jrate  a  car  to  convey  crushed  rock  from  de- 
fendant's quarry  over  a  temporary  track,  the 
location  of  which  was  changed  about  twice  a 
»*ek.  The  track  was  not  securely  fastened  to 
the  ties,  and  the  ties  were  from  three  to  five 
feet  apart.    Plaintiff  was  an  experienced  driver 
ot  soch  cars,  and  was  fully  acquainted  with  the 
condition  of  the  track,  and  knew  that  cars  were 
constantly  being  derailed.    Held,  that  plaintiff 
onnot  complain  that  he  was  not  furnished  a 


reasonably  safe  place  In  which  to  work,  as  un- 
der all  the  circumstances  plaintiff  accepted 
the  risks  incident  to  his  employment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  589 ;  Dec.  Dig.  g  217.*] 

2.  Master  and  Servant  (5  286*)— Liability 
for  Injuries  to  Servant— Actions— Evi- 
dence. 

Evidence  in  an  action  against  a  master 
for  Injuries  to  s  servant  held  insufficient  to 
take  the  case  to  the  jury  on  the  question  of  the 
master's  failure  to  furnish  a  reasonably  safe 
place  for  the  servant  to  work. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1021;  Dec.  Dig.  {  286.*] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  Walter  Mowrey  against  Frazier 
&  Foster.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Armstrong  &  Duvall,  for  appellant   H.  R. 
Dysard,  for  appellees. 

CARROLL,  J.  The  appellant  Mowrey,  who 
was  plaintiff  below,  brought  this  action 
against  the  appellees,  defendants  below,  to 
recover  damages  for  injuries  sustained  by 
him  while  In  their  employment,  driving  a 
mule  attached  to  cars  loaded  with  rock  that 
were  being  transported  in  this  way  over  a 
tramroad  from  the  quarry  to  a  tipple  nearby. 

The  grounds  of  complaint  now  relied  upon 
are  that  the  defendants,  owners  and  operators 
of  the  quarry  and  the  transportation  facili- 
ties, failed  to  furnish  him  a  reasonably 
safe  place  in  which  to  work.  Other  grounds 
of  negligence  were  stated  in  the  petition,  but 
there  was  no  evidence  whatever  to  support 
them,  and  they  have  been  abandoned.  Upon 
the  conclusion  of  all  the  evidence  the  court 
directed  the  Jury  to  return  a  verdict  for  the 
defendants.  The  question  for  our  considera- 
tion Is:  Was  the  evidence  Introduced  suffi- 
cient to  take  the  case  to  the  jury  upon  the 
question  of  the  failure  to  furnish  a  reasona- 
bly safe  place?  It  is  the  contention  of  the 
appellees  that  Mowrey's  Injuries  resulted 
directly  from  his  negligence  In  riding  on  the 
cars  in  place  of  walking  on  the  ground  by  the 
side  of  the  cars;  it  being  conceded  that,  if 
Mowrey  had  been  walking  on  the  ground,  the 
injury  would  not  have  happened,  it  is  fur- 
ther Insisted  that,  as  he  was  fully  acquainted 
with  the  condition  and  construction  of  the 
track,  knew  It  was  only  a  temporary  struc- 
ture, and  that  cars  were  constantly  being 
derailed,  he  assumed  the  risk.  It  appears 
that  appellees  had  built  a  light  and  crudely  • 
constructed  tramroad  for  the  purpose  of  haul- 
ing crushed  rock  from  the  quarry  to  a  tipple, 
a  short  distance  away.  The  crushed  rock 
was  placed  in  small  cars  that  were  about  2 
feet  in  height  from  the  ground,  and  from 
12  to  14  Inches  deep.  These  care  were  drawn 
by  one  mule;  the  mule  walking  in  the  space 
between  the  rails.  The  track  was  on  a 
downgrade  from  the  quarry,  and  it  was  nec- 
essary for  the  driver  to  use  a  brake  to  check 
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the  speed  of  the  can,  and  each  of  these  cars 
had  a  hand  brake  to  control  It  going  down 
the  grade.  At  the  time  Mowrey  was  In- 
jured, the  mule  was  pulling  two  cars,  and  he 
was  sitting  on  the  end  of  the  second  car, 
with  one  or  both  of  his  legs  hanging  over 
between  the  first  and  second  car.  In  going 
down  the  grade  the  mule  either  stepped  on 
or  stumbled  against  one  of  the  ties,  and  this 
caused  the  fastening  by  which  the  ends  of  the 
rails  that  met  on  this  tie  were  kept  together 
to  come  loose.  When  the  fastening  came 
loose,  the  rails  spread  and  the  wheels  of  the 
car  were  thrown  from  the  track,  and  in  the 
accident  appellant  received  the  injuries  of 
which  he  complains.  There  was  no  ballast 
under  or  between  the  ties  which  were  from  8 
to  5  feet  apart,  and  the  rails,  which  were 
some  80  feet  long,  were  joined  together  at 
the  ends  by  a  hook  that  could  be  removed  by 
the  hand,  so  that  they  could  be  easily  dis- 
connected from  each  other;  it  being  neces- 
sary In  the  operation  of  the  quarry  to  move 
this  track  as  often  as  twice  a  week.  Mow- 
rey had  been  engaged  In  this  particular  work 
for  several  days  before  the  accident,  but  was 
thoroughly  familiar  with  the  condition  and 
construction  of  the  track,  and  the  manner  of 
driving  and  operating  the  cars,  as  be  had 
worked  about  the  quarry  at  different  times 
for  more  than  a  year.  It  was  safer  to  set 
the  brake  on  each  car  when  going  down  the 
hill,  but  a  person  sitting  In  the  position  that 
Mowrey  was  could  only  adjust  one  of  the 
brakes,  and  consequently  the  person  driving 
the  mule  should  walk  by  the  side  of  the  car  so 
that  be  could  set  both  of  the  brakes.  But  there 
was  evidence  to  the  effect  that  it  was  usual 
for  drivers  to  sit  on  the  car  as  Mowrey  was 
seated,  and  that  the  rocks  on  the  side  of  the 
track  made  it  Inconvenient  to  walk,  although 
they  did  not  prevent  a  driver  from  walking, 
as  some  of  them  did.  When  Mowrey  was  di- 
rected to  drive  the  mule  pulling  the  cars,  he 
was  merely  told  "to  drive  the  mule,"  no  oth- 
er direction  being  given  him,  and  he  did  as 
the  other  drivers  did — sometimes  rode  on  the 
car  and  sometimes  walked  by  the  side  of  It 
It  Is  further  In  evidence  that  It  was  a  fre- 
quent occurrence  for  the  cars  to  get  off  the 
track,  which  was  insecurely  constructed  and 
frequently  moved.  The  evidence  also  con- 
duces to  show  that  It  would  have  been  safer 
to  fasten  the  rails  together  with  appliances 
known  as  flsh  plates,  and  that,  If  they  had 
.  been  so  fastened,  the  ends  of  the  rails  would 
probably  not  have  come  apart  or  the  cars 
have  been  derailed.  The  track  on  which  the 
cars  ran  was  not  Intended  to  be  either  safely 
or  securely  constructed,  and  this  Mowrey  as 
well  as  any  person  else  could  see  and  know. 
He  knew  how  the  rails  were  fastened,  knew 
how  insecurely  the  track  was  built,  and  knew 
that  cars  were  constantly  being  derailed; 
and,  knowing  all  these  things,  be  cannot  com- 
plain that  he  was  not  furnished  a  reasonably 


safe  place  In  which  to  work.  The  master  is 
not  at  all  times  and  under  all  circumstances 
obliged  to  furnish  the  servant  with  a  reason- 
ably safe  place.  There  are  many  exceptions 
to  this  rule.  Some  places  are  intrinsically 
unsafe  and  dangerous,  and  could  not  be  made 
safe  however  great  the  effort  or  desire  to 
make  them  so.  Other  places  are  unsafe  in  a 
limited  sense,  because  they  are  Intended  for 
temporary  purposes  and  not  securely  con- 
structed. When  an  intelligent,  experienced 
servant  with  full  knowledge  of  all  the  con- 
ditions undertakes  an  employment  In  a  place 
that  cannot  be  made  safe  or  that  Is  not  In- 
tended to  be  made  safe,  he  accepts  the  risks 
of  accident,  and  injury  that  come  in  the 
course  of  his  employment.  A  little  tram- 
road  like  the  one  we  are  considering  that  was 
put  down  with  the  intention  of  moving  it 
once  or  twice  a  week  and  sometimes  dally 
was  as  safe  as  the  character  of  the  use  of  It 
permitted.  Everything  about  it  was  ex- 
posed to  view,  and  Mowrey  knew  as  much 
about  the  dangers  incident  to  the  employ- 
ment as  any  person  else  did  or  could,  because 
they  were  so  plain  that  no  person  of  ordinary 
intelligence  could  fall  to  note  and  observe 
them.  He  further  knew  that  the  safe  place 
to  drive  the  mule  was  In  walking  along  by 
the  side  of  the  cars.  The  fact  that  the  path 
on  the  side  of  the  track  was  rocky  did  not 
prevent  Its  use,  and  Mowrey  who  had  before 
him  two  situations,  one  safe  and  the  other 
hazardous,  voluntarily  elected  to  accept  the 
hazardous  one. 

Under  these  circumstances,  we  are  of  the 
opinion  that  the  lower  court  properly  took 
the  case  from  the  Jury;  and  the  Judgment  is 
affirmed. 


THOMAS  v.  X  W.  GAYLE  &  GO. 
(Court  of  Appeals  of  Kentucky.    June  18, 
1809.) 

Fixtures  (8  83*)— Landlord  and  Tenant-  - 

Abandonment— New  Lease. 

Movable  trade  fixtures  owned  by  a  tenant, 
in  connection  with  a  store,  are  not  abandoned 
to  the  landlord  by  the  tenant  accepting  a  new 
lease,  containing  no  reservation  of  a  right  to 
remove  the  fixtures  at  the  end  of  the  term,  or 
mention  of  any  claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent  Dig.  {  65;  Dec  Dig.  (  33.*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Louisa  K.  Thomas  against  X  W. 
Gayle  &  Co.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Lindsay  &  Edelen,  Wm.  Lindsay,  X  H. 
Polsgrove,  and  J.  A.  Vlolett,  for  appellant. 
Greene,  Van  Winkle  &  Schoolfleld  and  B.  O. 
Williams,  for  appellees. 

CLAY,  0.  Appellant,  Louisa  K.  Thomas, 
is  the  owner  of  a  certain  house  and  lot  on  the 
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north  side  of  Mais  street  In  Frankfort,  Ky., 
known  as  the  "Chiles  Drug  Store."  Appel- 
lees, J.  W.  Gayle  and  B.  Bbner,  partners 
doing  business  under  the  firm  name  of  "J. 
W.  Gayle  &  Co.,"  occupied  said  premises  as 
a  drug  store  under  a  lease  which  expired 
January  1,  1907.  Before  the  expiration  of 
their  lease,  they  vacated  the  building  and 
took  with  them  certain  trade  fixtures,  con- 
sisting of  counters,  prescription  cases,  shelv- 
ing, etc.  Appellant,  claiming  to  be  the  owner 
of  the  fixtures,  brought  this  action  to  recover 
the  value  thereof  and  damages  for  the  in- 
jury done  to  her  freehold.  Appellees  defend- 
ed on  the  ground  that  they  were  the  owners 
of  the  fixtures,  and  denied  that  they  had  In 
any  way  damaged  the  building.  They  also 
filed  a  counterclaim  for  damages  to  their 
goods,  alleged  to  have  been  caused  by  the 
failure  of  appellant  to  keep  the  building  in 
reasonable  repair.  The  jury  returned  a  ver- 
dict In  favor  of  appellees.  From  the  Judg- 
ment based  thereon,  this  appeal  Is  prosecuted. 

The  facts  are  as  follows:  In  1873  one 
Chiles  owned  the  building  referred  to.  His 
son,  Richard  Chiles,  bought  and  placed  in 
the  building  certain  drug  store  fixtures,  con- 
sisting of  counters,  shelving,  prescription 
cases,  etc.,  for  the  purpose  of  conducting  a 
drug  store  therein.  The  father  died,  and  de- 
vised the  building  to  his  wife,  Unetta  Chiles, 
who  died  In  1901,  and  devised  the  building  to 
appellant  Richard  Chiles  conducted  a  drug 
store  in  the  building  from  1873  until  his 
death.  Upon  his  death  the  fixtures  were  ap- 
praised as  a  portion  of  his  estate  and  were 
sold  by  his  administratrix  and  widow,  Sal- 
lie  Chiles,  to  Wickllffe  Chapman,  for  9550. 
Prior  to  1891  Chapman  leased  the  building 
from  Mrs.  Unetta  Chiles  and  conducted  a 
drug  store  therein.  John  W.  R.  Williams 
bought  a  two-fifths  Interest  in  the  store  and 
fixtures  from  Chapman  about  the  year  1891, 
and  be  and  Chapman  continued  to  conduct 
the  business  as  partners  until  Chapman's 
deatb  In  1892.  Upon  Chapman's  death,  his 
three-fifths  interest  in  the  drug  store  and 
fixtures  was  sold  by  his  administrator,  Wal- 
ter Chapman,  to  John  W.  R.  Williams,  In  the 
year  1893.  The  lease  to  Chapman  expired 
January  1,  1892.  A  new  lease  was  made  to 
Williams  for  a  period  of  five  years,  begin- 
ning January  1,  1892,  and  ending  January 
l,  1897.  In  the  year  1896,  and  during  the 
pendency  of  this  lease,  the  building  caught 
fire,  and  the  fixtures  were  practically  de- 
stroyed. Mrs.  Chiles  carried  insurance  on 
the  building,  which  she  collected  after  the 
fire.  Williams  carried  Insurance  on  the  stock 
and  fixtures,  which  he  likewise  collected. 
Thereafter  Williams  bought  new  fixtures  and 
paid  for  same.  In  1896  Mrs.  Chiles  executed 
another  lease  to  Williams,  which  began  Janu- 
ary %  1897,  and  ended  January  1,  1902.  In 
1901  Williams  sold  his  drugs  and  trade  fix- 
tures to  South-Longmoor  &  Co.  In  June, 
1901,  Mrs.  Chiles  made  a  new  lease  of  the 
building  to  South- Longmoor  &  Co.  for  a  peri- 


od of  five  years,  beginning  January  1,  1902, 
and  ending  January  1,  1907.  In  February, 
1903,  Sonth-Longmoor  &  Co.  sold  the  trade 
fixtures  to  appellees,  J.  W.  Gayle  &  Co., 
and  with  the  consent  of  appellant  assigned 
the  lease  on  the  building  to  appellees.  For 
these  fixtures  appellees  paid  $2,100.  In  De- 
cember, 1906,  appellees  leased  another  build- 
ing and  removed  thereto  their  stock  of  drugs 
and  the  counters,  prescription  cases,  shelving, 
soda  fountain,  etc.,  which  they  had  purchased 
from  South-Longmoor  &  Co.  It  Is  the  value 
of  these  fixtures  which  appellant  seeks  to  re- 
cover In  this  action. 

The  first  ground  assigned  for  reversal  IS 
the  failure  of  the  court  to  give  certain  in- 
structions offered  by  appellant.  It  is  the 
contention  of  appellant  that  the  tenant,  Wil- 
liams, procured  and  held  under  a  new  lease 
commencing  January  1,  1897,  which  lease  did 
not  reserve  to  him  the  right  to  remove  the 
fixtures  placed  In  the  drug  store  in  1890,  and 
that  he  thereby  abandoned  any  right  he  may 
have  had  to  said  fixtures  and  had  no  title 
thereto  which  he  could  convey  to  South-Long- 
moor &  Co.  The  same  contention  is  made  in 
regard  to  South-Longmoor  9c  Co.,  who  held 
under  a  new  lease  commencing  January  1, 
1902,  and  which  did  not  reserve  to  them  the 
right  to  remove  the  fixtures  in  question.  The 
instructions  refused  submitted  these  proposi- 
tions to  the  jury.  There  can  be  no  doubt 
that  there  is  abundant  authority  to  support 
appellant's  position  that  where  a  tenant,  hav- 
ing a  right  to  remove  fixtures  erected  by  him 
on  the  demised  premises,  accepts  a  new  lease 
of  such  premises  without  reservation  or  men- 
tion of  any  claim  of  such  fixtures,  and  enters 
upon  a  new  term  thereunder,  the  right  to 
remove  is  lost,  notwithstanding  his  actual 
possession  has  been  continuous.  Ewell  on 
Fixtures,  p.  174;  Bronston  on  Fixtures,  p. 
219;  Carlin  v.  Bitter,  68  Md.  478, 13  Atl.  370, 
16  Atl.  301,  6  Am.  St.  Rep.  467.  This  doc- 
trine, however,  has  been  modi  fled  by  some 
courts,  and  utterly  repudiated  by  others, 
when  the  fixtures  are  what  is  known  as 
"trade  fixtures"  and  may  be  removed  without 
Injury  to  the  freehold. 

In  Kerr  v.  Kingsbury,  39  Mich.  150,  33 
Am.  Rep.  862,  the  court  said:  "The  right  of 
a  tenant  to  remove  the  erections  made  by 
him  In  furtherance  of  the  purpose  for  which 
the  premises  were  leased  Is  conceded.  The 
principle  which  permits  it  is  one  of  public- 
policy  and  has  Its  foundation  In  the  Interest 
which  society  has  that  every  person  shall 
be  encouraged  to  make  the  most  beneficial 
use  possible  of  his  property  the  circumstances 
will  permit  of.  On  the  other  hand,  the  re- 
quirement that  the  tenant  shall  remove  dur- 
ing bis  term  whatever  he  proposes  to  claim 
a  right  to  remove  at  all  Is  based  on  a  corres- 
ponding rule  of  public  policy  for  the  protec- 
tion of  the  landlord,  and  which  Is  that  the 
tenant  shall  not  be  suffered,  after  he  has  sur- 
rendered the  premises,  to  enter  on  the  pos- 
session of  the  landlord  or  succeeding  tenant 
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to  remove  fixtures  he  might  and  ought  to 
have  taken  away  before.  A  regard  tor  the 
succeeding  Interests  Is  the  only  substantial 
reason  for  the  rule  which  requires  the  tenant 
to  remove  his  fixtures  during  the  term,  but 
only  before  he  surrenders  possession  and  dur- 
ing the  time  that  he  has  a  right  to  regard 
himself  as  occupying  in  the  character  of 
tenant  Penton  v.  Robart,  2  East,  88;  Wee- 
ton  v.  Woodcock,  7  M.  &  W.  14.  But  why 
the  right  should  be  lost  when  a  tenant,  in- 
stead of  surrendering  possession,  takes  a 
renewal  of  his  lease,  is  not  very  apparent 
There  Is  certainly  no  reason  of  public  policy 
to  sustain  such  a  doctrine.  On  the  contrary, 
the  reasons  which  saved  to  the  tenant  his 
right  to  the  fixtures  in  the  first  place  are 
equally  Influential  to  save  to  him  on  a  re- 
newal what  was  unquestionably  bis  before. 
What  could  possibly  be  more  absurd  than  a 
rule  of  law  which  in  effect  says  to  a  tenant 
who  is  about  to  renew  his  lease:  'If  you 
will  be  at  the  expense  and  trouble,  and  incur 
the  loss,  of  removing  your  fixtures  during 
the  term  and  afterwards  bringing  them  back, 
they  shall  be  yours;  otherwise,  you  will  be 
deemed  to  abandon  them  to  your  landlord.'" 

In  the  case  of  Radey  v.  McCurdy,  209  Pa. 
306,  68  Atl.  558,  67  L.  R.  A.  859,  103  Am. 
St  Rep.  1009,  trade  fixtures  were  placed  in 
a  building  by  the  tenant.  He  afterwards  re- 
newed his  lease  without  reserving  the  right 
to  remove  the  fixtures.  The  trial  court  held 
that  the  failure  of  the  tenant,  to  remove  be- 
fore the  expiration  of  the  first  lease,  or  to 
reserve  the  right  to  so  remove  In  the  new 
lease,  was  an  abandonment  of  the  trade  fix- 
tures to  the  landlord.  In  reversing,  the  Su- 
preme Court  of  Pennsylvania  said:  "Though 
this  has  been  declared  to  be  law  by  some 
courts,  and  the  learned  judge  had  authority 
outside  this  state  to  sustain  him,  we  cannot 
subscribe  to  such  a  doctrine  as  being  either 
in  harmony  with  reason  or  consistent  with 
fair  dealing  with  man  and  man.  When  a 
tenant  attached  to  the  land  fixtures  neces- 
sary for  him  In  the  conduct  of  his  business, 
the  presumption  Is  that  at  the  expiration  of 
his  lease,  he  will  remove  them;  and  It  is 
right  to  do  so.  They  are  put  in  for  the  bene- 
fit of  the  landlord;  and  until  a  tenant,  after 
his  term  expires,  leaves  them  on  the  premises 
In  which  he  has  no  interest  no  Intention  to 
abandon  them  to  his  lessor  can  be  Imputed 
to  him.  Hill  v.  Sewald,  53  Pa.  271,  91  Am. 
Dec.  209;  Watts  v.  Lehman,  107  Pa.  106. 

A  very  good  discussion  of  the  question  may 
be  found  In  Bergh  v.  Herring-Hall-Marvln 
Safe  Company,  136  Fed.  308,  69  C.  C.  A.  212, 
70  L.  R.  A.  756,  wherein  the  court  said: 
"Counsel  for  defendants  have  collected  nu- 
merous authorities  In  support  of  this  rule, 
and,  broadly  considered,  many  of  them  sus- 
tain the  defendant's  contention;  but  we  are 
constrained  to  think  that  the  better  reason- 
ing so  limits  the  application  of  the  rule  as 
not  to  include  the  present  controversy.  The 


rule  is  of  ancient 'origin  and  has  grown  up 

step  by  step;  the  common  law  accepting  some 
of  the  harsh  analogies  of  the  civil  law,  until, 
as  trade  and  commerce  expanded,  it  was 
found  that  a  harsh  application  of  It  to  the 
new  relations  was  producing  inequitable  re- 
sults never  contemplated  at  the  time  the  rule 
had  its  origin.  The  tendency  of  recent  au- 
thority is  toward  a  restricted  application  of 
the  rule  to  trade  fixtures  so  as  to  prevent 
manifest  injustice.  If  the  fixtures  are  appur- 
tenant to  the  land  so  a  deed  or  lease  will  nec- 
essarily include  them,  a  reservation  should  be 
made  if  the  tenant  desires  to  retain  them; 
but  as  to  chattels  which  can  be  removed  and 
carried  away  without  injury  to  the  freehold, 
no  such  exception  should  be  necessary. 
There  can  be  no  presumption  that  a  tenant 
Intends  to  present  his  personal  property  to 
his  landlord  because  the  lease  falls  to  give 
bim  the  right  to  remove  it  He  has  that 
right  without  regard  to  the  landlord's  wishes, 
and  nothing  short  of  conduct  which  amounts 
to  an  estoppel  and  evinces  a  clear  intention 
to  abandon  his  property  can  deprive  him  of 
that  right  The  law  does  not  favor  forfei- 
tures." 

A  well-considered  case  upon  the  subject  is 
that  of  Smusch  v.  Kohn,  22  Misc.  Rep.  344, 
49  N.  Y.  Supp.  176.  In  that  case  the  court 
said:  "The  defendant  (landlord)  bases  his 
claim  upon  Loughran  v.  Ross,  45  N.  Y.  792, 
6  Am.  Rep.  173,  Talbott  v.  Cruger,  81  Hun, 
504,  30  N.  Y.  Supp.  1011,  and  Watriss  v. 
Bank,  124  Mass.  671,  26  Am.  Rep.  694;  bnt 
it  will  be  found  that  these  cases  relate  to 
buildings  erected  by  the  tenant  or  bank 
vaults,  and  such  like  permanent  structures 
put  up  by  him,  which  become  appurtenant 
to  the  land,  and  consequently  are  incident 
of  the  subject-matter  rehired.  They  do  not 
concern  ordinary  movable  chattels,  which  re- 
tain their  distinctive  character  as  personal 
property,  In  reference  to  which  a  different 
rule— one  much  more  liberal  to  the  tenants — 
prevails.  *  •  •  Neither  the  presumed  in- 
tention of  the  parties  nor  the  character  of 
the  chattels  give  any  color  whatever  to  the 
contention  that  they  were  to  become  the 
property  of  the  landlord." 

For  the  purpose  of  applying  the  rule  of 
law  above  announced  to  the  facts  of  this 
case,  it  will  be  necessary  to  consider  the 
character  of  the  fixtures  in  question.  The 
evidence  shows  that  the  counters,  prescrip- 
tion cases,  soda  fountain,  etc.,  were  not  at- 
tached in  any  way  to  the  realty,  but  could 
be  moved  about  in  the  storeroom  In  any 
manner  the  tenant  desired.  The  shelving 
cases  were  set  up  against  the  walls  on  the 
side  of  the  building,  and  the  only  manner 
In  which  they  were  connected  was  by  a  small 
wire  stuck  In  the  wall  and  attached  to  the 
top  of  the  case  merely  to  keep  it  in  position. 
Thus  it  will  be  seen  that  the  fixtures  were 
such  as  could  be  easily  removed  without  the 
least  injury  to  the  freehold.  While  it  Is  true 
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that  this  court,  in  the  case  of  Unz  v.  Price's 
Adm'r.  68  S.  W.  705.  22  Ky.  Law  Rep.  791, 
recognized  to  a  certain  extent  the  doctrine 
contended  for  by  appellant,  we  are  not  in- 
clined to  extend  the  doctrine  any  further 
than  announced  therein.  In  that  case  the 
tenant  erected  Improvements  upon  the  land- 
lord's land.  They  were  of  a  permanent  char- 
acter, and  necessarily  annexed  to  the  free- 
hold. In  the  case  before  us,  however,  no 
such  question  is  presented.  A  greater  part  of 
the  so-called  "fixtures"  were  never  annexed 
in  any  manner  to  the  freehold.  They  were 
simply  movable,  personal  property.  Only  the 
shelving  cases  were  attached,  and  they  were 
attached  in  a  manner  that  permitted  of 
their  easy  removal.  Such  fixtures  are  more 
nearly  furniture  than  realty,  and  are  not 
useful  to  the  next  tenant  unless  he  happens 
to  be  in  the  same  trade.  To  extend  the  doc- 
trine founded  upon  permanent  Improvements 
annexed  to  the  realty  to  trade  fixtures  such 
as  are  Involved  in  this  action  would  be  to 
work  a  manifest  injury  in  a  great  majority 
of  cases. 

Complaint  is  made  of  the  admission  of  in- 
competent evidence.  Even  if  incompetent, 
it  was  not  prejudicial.  Appellees,  by  the 
overwhelming  weight  of  the  evidence,  show- 
ed title  to  the  property  In  question. 

Appellant's  whole  right  to  recover  was  bas- 
ed upon  abandonment  by  the  various  tenants 
because  of  their  failure  to  reserve  in  the  new 
leases  the  right  to  remove  the  fixtures.  Hav- 
ing beld  that  this  doctrine  has  no  applica- 
tion to  the  facts  of  this  case,  appellees  were, 
as  a  matter  of  fact,  entitled  to  a  peremptory 
instruction. 

Judgment  affirmed. 


WINBDRN  v.  WITT  et  al. 
(Court  of  Appeals  of  Kentucky.  June  18, 1909.) 

1.  Mortgages  (f  143*)— Adverse  Possession 
bt  Mortgagee. 

By  analogy  to  Ky.  St.  1909,  |  2539  (Rus- 
sell's St.  {  205),  providing  that  after  a  mort- 
gagee of  real  property,  or  any  person  claiming 
under  him,  has  had  15  yean'  continuous  ad- 
vene possession,  no  action  shall  be  brought  by 
the  mortgagor  or  any  one  claiming  under  him 
to  redeem  it,  if  a  mortgagor  by  a  verbal  con- 
tract surrenders  the  mortgaged  lands  in  satis- 
faction of  the  mortgage  and  places  him  in  pos- 
session, and  the  mortgagee  holds  and  claims  ad- 
versely for  15  years,  he  acquires  good  title. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  282 ;  Dec,  Dig.  {  143.*] 

2.  Mortgages  (|  143*)— Adverse  Possession 
— Sufficiency  of  Evidence. 

A  mortgagee,  acquiring  possession  of  the 
mortgaged  premises  by  a  -verbal  surrender  of  the 
same  to  satisfy  a  mortgage,  held,  under  the  evi- 
dence, to  have  held  the  land  adversely  for  the 
statutory  period  of  15  years. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig  f  143.*] 


3.  Trial  (§  370*)— Trial  by  Court-Submis- 
sion of  Issues  to  Jury. 

Whether  an  issue  out  of  chancery  should  be 
submitted  to  a  jury  is  discretionary  with  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  S  870.*] 

Appeal  from  Circuit  Court,  Estill  County. 

"To  be  officially  reported." 

Action  by  Amanda  Winburn  against  Aman- 
da Witt  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

J.  B.  White  and  Hazelrigg  &  Hazelrlgg, 
for  appellant.  McQuown  &  Beckham,  for  ap- 
pellees. 

CARROLL,  J.  In  1877  or  1878  J.  C.  Math- 
erly  died  intestate,  leaving,  surviving  him, 
as  his  only  children,  two  daughters,  Amanda 
and  Sarllda.  Amanda  married  William  Win- 
burn,  now  deceased;  and  Sarllda,  who  Is 
dead,  married  John  Winburn,  who  died  in 
1897.  The  present  appellant  is  the  daughter 
of  Amanda,  and  the  appellees  are  the  chil- 
dren of  Sarllda.  Matherly,  at  the  time  of 
his  death,  owned  certain  real  estate,  consist- 
ing of  his  home  farm,  containing  some  170 
acres,  and  150  acres  of  timber  land  adjoin- 
ing it  About  two  years  after  his  death,  the 
home  farm  was  divided;  but  the  150  acres 
was  not  In  1906  this  action  was  brought 
by  Amanda  Winburn  against  the  children 
and  heirs  of  Sarllda  Winburn,  for  the  pur- 
pose of  having  this  150-acre  tract  divided; 
Amanda  claiming  to  be  entitled  to  one-half 
of  it  The  heirs  of  Sarllda  answered,  deny- 
ing that  Amanda  owned  any  interest  in  the 
land,  and  averred  that  Matherly  had  sold 
the  land  to  John  Winburn,  and  put  him  In 
possession  thereof,  and  that  Winburn  and 
his  descendants  bad  been  in  the  actual,  ad- 
verse, peaceable,  continuous  possession  of  the 
land  for  80  years  next  before  the  institution 
of  this  suit 

It  appears  from  the  evidence  that  in  May, 
1876,  Matherly,  being  Indebted  to  John  Win- 
burn in  the  sum  of  $1,800,  executed  to  him 
a  mortgage  on  the  land  now  in  controversy 
to  secure  the  payment  of  the  debt,  and  it  is 
the  contention  of  the  heirs  of  John  Winburn 
that  Matherly  soon  after  the  execution  of 
this  mortgage  gave  up  the  land  to  Winburn 
to  satisfy  it  and  that  Winburn  and  his  heirs 
have  been  in  the  possession  of  it  since.  It 
will  be  seen  that  the  title  of  the  heirs  of 
John  Winburn  depends  upon  the  question 
whether  or  not  their  ancestor  took  the  land 
in  satisfaction  of  his  mortgage  debt  and 
has  since  continuously  and  adversely  held 
possession  of  it  The  entry  and  claim  of 
ownership  of  John  Winburn  was  under  and 
by  virtue  of  the  verbal  surrender  to  him  of 
the  land  by  Matherly  to  pay  the  mortgage 
debt  and  so  the  right  of  his  heirs  to  hold  It 
rests  on  adverse  possession.  They  do  not 
claim  to  have  any  paper  title.   On  the  oth- 
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er  band,  Amanda  Wlnburn  Insists  that  her 
right  to  an  undivided  Interest  In  the  land 
was  always  recognized  by  John  Wlnburn  and 
his  family,  and  that  she.  frequently  exercised 
acts  of  ownership  over  the  land  by  cutting 
timber  and  in  other  ways.  Aside  from  oth- 
er evidence  that  we  will  presently  notice, 
there  are  three  facts  that  strongly  support 
the  contention  of  John  Winburn's  heirs. 
These  are:  (1)  That  no  attempt  has  ever 
been  made  to  enforce  the  collection  of  the 
mortgage  debt  of  John  Wlnburn,  nor  is  there 
any  evidence  that  It  was  satisfied  other  than 
.  by  the  surrender  to  him  of  the  land.  (2)  The 
fact  that,  when  the  other  adjoining  lands  of 
Matherly  were  divided  between  his  two 
daughters,  the  land  upon  which  the  mortgage 
was  given,  and  which  at  the  time  of  the  di- 
vision was  claimed  by  John  B.  Wlnburn,  was 
not  divided  or  attempted  to  be  divided.  (3) 
That  no  attempt  was  made  by  Amanda  Win- 
burn  to  have  the  land  in  controversy*  divided 
from  the  time  when  J.  G.  Matherly  died  in 
1877  or  1878,  until  this  suit  was  brought  In 
1906,  29  years  thereafter. 

Amanda  Wlnburn  testifies  that  she  and 
her  family  cut  timber  from  the  land  In  dis- 
pute for  Are  wood  and  fencing ;  but  she  was 
not  able  to  state  whether  John  Wlnburn 
knew  about  this  or  not  She  assigned  as  the 
only  reason  for  not  dividing  the  land  in  con- 
troversy when  the  other  was  divided  that 
they  were  not  ready  to  divide  it  J.  A.  Win- 
burn,  a  son  of  Amanda  Wlnburn,  supported 
ber  jn  the  statement  that  some  timber  for 
fencing  bad  been  cut  on  tbe  land.  Another 
witness  said  that  in  1877  John  Wlnburn  and 
William  Wlnburn  cut  a  raft  of  logs  off  this 
land,  and  that  at  that  time  William  Wlnburn 
claimed  to  own  a  one-half  interest  in  it ;  and 
yet  another,  that  it  was  generally  understood 
Amanda  owned  an  Interest  in  the  land.  But, 
aside  from  the  three  significant  facts  hereto- 
fore mentioned,  the  overwhelming  weight  of 
the  evidence  is  in  favor  of  the  contention  of 
the  heirs  of  John  Wlnburn.  Tbe  mortgage 
executed  by  Matherly  to  John  Wlnburn  is  in 
the  record,  and  several  witnesses  testify  that 
they  heard  Matherly  say  that  he  let  John 
Wlnburn  have  the  land  to  satisfy  the  mort- 
gage. A  number  of  others  say  that  John 
Wlnburn,  after  the  surrender  of  the  land  to 
him  by  Matherly,  cleared  up  and  fenced  a 
portion  of  It,  and  by  himself  and  tenants 
cultivated  It,  cut  timber  from  it,  and  used 
the  place  as  be  did  the  adjoining  land  on 
which  he  lived.  It  Is  also  in  evidence  that, 
when  the  division  of  the  Matherly  land  was 
made  between  his  two  children,  John  Wln- 
burn gave  to  Amanda  some  10  acres  of  the 
land  surrendered  to  him  by  Matherly  for  the 
purpose  of  equalizing  the  division.  There 
is  also  evidence  to  the  effect  that  John  Wln- 
burn always  listed  this  land  for  taxation. 
In  fact,  a  careful  examination  of  the  record 
leaves  no  room  to  doubt  that  John  Wlnburn, 


and  those  claiming  under  him,  have  been  in 
the  possession  of  this  land,  holding  and  claim- 
ing It  as  their  own,  for  nearly  30  years ;  and, 
although  John  Wlnburn  did  not  enter  under 
a  paper  title,  tbe  long  and  uninterrupted  pos- 
session of  himself  and  descendants  gives 
them  a  complete  possessory  title.  If  a  mort- 
gagor by  a  verbal  contract  surrenders  the 
mortgaged  land  to  a  mortgagee  In  satisfac- 
tion of  the  mortgage,  and  places  him  In  pos- 
session, and  the  mortgagee  holds  and  claims 
adversely  under  this  entry  and  possession  for 
15  years,  he  acquires  a  good  title.  This  Is 
settled  by  analogy  In  section  2539  of  the 
Kentucky  Statutes  of  1909  (Russell's  St  i 
205),  reading:  "After  a  mortgagee  of  real 
property,  or  any  person  claiming  under  him, 
has  had  fifteen  years'  continuous  adverse 
possession,  no  action  shall  be  brought  by  the 
mortgagor,  or  any  one  claiming  under  him, 
to  redeem  it" 

The  point  is  also  made  that  tbe  court  erred 
in  refusing  the  appellant  a  Jury  trial,  but 
there  Is  no  merit  In  this  contention.  In  tbe 
first  place,  whether  or  not  an  Issue  out  of 
chancery  should  be  submitted  was  a  matter 
In  the  discretion  of  the  trial  court  and,  In 
the  second  place,  the  motion  was  not  In  time. 

Wherefore  the  judgment  of  tne  lower  court 
Is  affirmed. 


COMMONWEALTH  v.  HARGIS  et  al. 
(Court  of  Appeals  of  Kentucky.  June  18, 1909.) 

Bail  ({  79*)  —  Exoneration  or  Sureties  — 

Emtect  of  Pabdon. 

Under  Const.  $  77,  declaring  that  the  Gov- 
ernor shall  have  power  to  remit  fines  and  for- 
feitures, commute  sentences,  grant  reprieves 
and  pardons,  except  in  case  of  impeachment,  a 
full  pardon  for  contempt  for  which  a  judgment 
of  fine  and  imprisonment  had  been  imposed,  re- 
lieved the  sureties  on  the  offender's  bail  bond 
from  liability  on  their  covenant  to  surrender 
him  in  execution  of  tbe  judgment  of  imprison- 
ment, or  pav  to  the  commonwealth  $2  for  each 
day  of  the  imprisonment  adjudged. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  H  361,  366;  Dec.  Dig.  $  79.*] 

Appeal  from  Circuit  Court,  Clark  County. 

"To  be  officially  reported." 

Action  by  the  Commonwealth  of  Kentucky 
against  A.  H.  Hargls  and  others  on  a  ball 
bond.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Affirmed. 

James  Breathitt  Atty  Gen.,  and  Tom  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. J:  J.  O.  Bach  and  Hazelrlgg  &  Hax- 
elrigg,  for  appellees. 

CLAY,  C.  On  January  4, 1905.  a  rule  was 
Issued  against  Felix  Feltner  warning  him  to 
appear  before  the  Clark  circuit  court  and 
show  cause,  if  any,  why  judgment  should  not 
be  rendered  against  htm  for  contempt  of 
that  court.  On  June  1,  1905,  a  judgment 
was  rendered  in  favor  of  the  commonwealth 
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against  Felix  Feltner,  by  which  he  was 
found  guilty  of  contempt  and  hla  punish- 
ment fixed  at  a  fine  of  $3,000  and  two  years' 
confinement  in  the  Clark  county  Jail.  From 
this  judgment  Felix  Feltner  prosecuted  an 
appeal  to  this  court  and  executed  a  super- 
sedeas bond  with  A.  H.  Hargls,  B.  F. 
French,  and  James  H.  Hargls  as  sureties. 
By  this  bond  they  covenanted  with  the  com- 
monwealth that  Felix  Feltner  would  pay  to 
It  all  costs  and  damages  that  should  be  ad- 
judged against  him  on  said  appeal,  and 
would  pay  said  fine,  cost,  and  all  damages 
thereon,  and  also  the  costs  of  the  appeal, 
and  farther  that  said  Felix  Feltner  would 
surrender  himself  in  execution  of  the  Judg- 
ment of  Imprisonment ;  bnt  that,  if  be  failed 
to  do  so,  they  would  pay  to  the  common- 
wealth $2  per  day  for  each  day  of  imprison- 
ment adjudged,  if  said  Judgment  was  affirm- 
ed by  this  court  On  March  10,  1907,  this 
court  issued  a  mandate  upon  said  appeal 
affirming  said  judgment,  and  awarding  and 
adjudging  to  the  commonwealth  10  per  cent, 
damages.  This  is  an  action  by  the  common- 
wealth to  recover  of  A.  H.  Hargls  and  oth- 
ers, sureties  on  the  bond  aforesaid,  the  sum 
of  $2  per  day  for  each  day  of  the  sentence 
of  imprisonment,  on  the  ground  that  Felix 
Feltner  failed  and  refused  to  surrender  him- 
self in  execution  of  the  judgment  of  Impris- 
onment. Appellees  defended  on  the  ground 
that  on  the  2d  day  of  April,  1908,  William 
H.  Cox,  then  acting  Governor  of  the  com- 
monwealth, issued  to  Felix  Feltner  a  pardon 
relieving  him  of  the  punishment  of  imprison- 
ment and  remitting  the  entire  fine,  with  the 
exception  of  commissions,  fees,  and  cost. 
Appellant's  demurrer  to  this  answer  was 
overruled,  and,  it  declining  to  plead  further, 
a  Judgment  was  entered  dismissing  the  pe- 
tition, and  from  this  Judgment  this  appeal 
is  prosecuted. 

By  section  77  of  the  Constitution,  the  Gov- 
ernor fa  given  power  to  remit  fines  and  for- 
feitures, commute  sentences,  grant  reprieves 
and  pardons,  except  in  case  of  impeachment 
Under  this  section  the  Governor  had  full 
power  and  authority  to  remit  so  much  of  the 
fine  as  he  did,  and  to  pardon  Felix  Feltner 
so  far  as  the  Jail  sentence  was  concerned. 
"When  appellees  undertook  to  pay  the  com- 
monwealth $2  per  day  for  each  day  of  Im- 
prisonment in  case  Felix  Feltner  failed  to 
surrender  himself  In  execution  of  the  judg- 
ment of  Imprisonment  It  was  only  with  the 
understanding  that  the  commonwealth  had  a 
right  to  demand  that  he  surrender  himself 
for  the  purpose  of  serving  his  term  In  jail 
When  the  Governor  acted.  It  was  the  act  of 
the  commonwealth,  and  he  thereby  rellev 
ed  Feltner  of  the  necessity  of  serving  his 
jail  sentence.  The  commonwealth  cannot 
through  Its  chief  executive,  pardon  a  man  of 
an  offense  and,  at  the  same  time,  demand 
that  his  sureties  pay  to  it  $2  for  each  day 


of  bis  Jail  sentence,  which  he  failed  to 
serve  only  because  of  the  pardon  so  granted 
to  him.  In  other  words,  as  Feltner  was  re- 
leased from  his  liability  to  serve  the  Jail 
sentence,  appellees  were  released  from  their 
liability  to  pay  money  in  lieu  of  the  Jail  sen- 
tence. Therefore  the  pardon  was  a  complete 
defense  to  the  action. 
Judgment  affirmed. 


BUCHANAN  et  al.  v.  BOYD'S  EX'R  et  aL 

(Court  of  Appeals  of  Kentucky.  Jane  18, 1909.) 

1.  Appeal  and  Ebbob  ({  834*) — Pasties  to 
Appeal— Death  or  Pasty— Revival— Pbo- 
oeedihos. 

Civ.  Code  Prac.  |  746,  declares  that  an  ap- 
peal shall  be  granted  only  within  two  years  next 
after  the  right  to  appeal  first  accrued.  Section 
734  provides  that  an  appeal  shall  be  granted  as 
a  matter  of  right  by  the  clerk  of  the  court  of 
appeals  on  application  of  either  party  on  filing 
with  the  clerk  a  copy  of  the  judgment  from  which 
he  appeals.  Section  739  requires  the  appellant 
to  file  with  the  transcript  a  statement  showing 
the  names  of  the  appellants  and  appellees,  and 
section  740  declares  that  no  appeal  shall  be 
docketed  until  such  statement  Is  filed.  Held 
that,  where  complainant  recovered  a  judgment 
for  a  tract  of  land  and  died,  whereupon  defend- 
ants filed  with  the  clerk  of  the  court  of  ap- 
peals a  copy  of  the  judgment,  and  a  statement 
for  an  appeal  designating  the  deceased  plaintiff 
and  bis  executor  as  appellees,  within  two  years, 
the  appeal  was  not  subject  to  dismissal  because 
appellant's  statement  did  not  designate  as  ap- 
pellees the  devisees  of  the  deceased  plaintiff, 
since,  under  section  767  the  proper  procedure 
was  for  appellant  to  file  a  copy  of  the  judgment, 
have  the  appeal  granted,  and  within  one  year 
thereafter  revive  the  action  against  the  real 
representatives  of  the  deceased  plaintiff  in  the 
Court  of  Appeals  by  suggesting  the  death,  filing 
a  copy  of  decedent  s  will  with  a  statement  of 
the  names  of  the  devisees,  and  taking  out  pro- 
cess against  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  334.*] 

'To  be  officially  reported." 
On  reheariDg.  Rehearing  granted.  Motion 
to  dismiss  appeal  overruled. 

For  former  opinion,  see  115  S.  W.  222. 

HOBSON,  J.  On  September  29,  1906,  R. 
Boyd  recovered  a  judgment  against  Nathan 
Buchanan,  etc.,  for  a  tract  of  land.  After 
the  entry  of  the  judgment  Boyd  died,  and 
after  his  death,  on  September  19, 1908,  Buch- 
anan, etc.,  filed  with  the  clerk  of  this  court 
a  copy  of  the  judgment,  and  sued  out  an  ap- 
peal from  it  before  him,  designating  In  the 
statement  filed  R.  Boyd  and  R.  Boyd,  Jr., 
as  his  executor  the  parties  appellee.  On 
November  11,  1008,  the  transcript  was  filed. 
On  January  4,  1909,  the  executor  entered  a 
motion  to  dismiss  the  appeal.  The  motion 
was  overruled.  See  Buchanan  v.  Boyd's  Ex- 
ecutor (Ky.)  115  S.  W.  222.  After  that  opin- 
ion was  filed  on  January  29,  1909,  the  ap- 
pellants filed  an  amended  statement.  In  which 
they  designated  as  appellees  the  devisees  of 
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R.  Boyd,  filing  a  copy  of  the  will  and  also 
an  affidavit  showing  that  the  persons  desig- 
nated were  the  devisees  under  the  will.  Pro- 
cess was  Issued  against  them,  and  they  filed 
an  answer  pleading  limitation.'  A  reply  was 
filed  to  the  answer,  and  a  motion  was  then 
entered  to  dismiss  the  appeal. 

By  section  745  of  the  Civil  Code  of  Prac- 
tice an  appeal  shall  not  be  granted  except 
within  two  years  next  after  the  right  to  ap- 
peal first  accrued.  By  section  734  of  the  Civil 
Code  of  Practice  an  appeal  is  granted  as  a 
matter  of  right  by  the  clerk  of  the  Court  of 
Appeals  on  application  of  either  party  or 
his  privy  upon  filing  In  the  office  of  the  clerk 
a  copy  of  the  Judgment  from  which  he  ap- 
peals. By  section  739  of  the  Code  the  appel- 
lant must  file  with  the  transcript  a  statement 
showing,  among  other  things,  the  names  of 
the  appellants  and  the  names  of  the  appel- 
lees, and  by  section  740  no  appeal  shall  be 
docketed  by  the  clerk  until  the  appellant 
files  this  statement.  The  ground  upon  which 
the  motion  to  dismiss  is  made  is  that  the 
devisees  of  R.  Boyd  were  not  made  parties 
to  the  appeal  until  more  than  two  years  had 
elapsed  after  the  entry  of  the  judgment,  and 
that  as  to  them  the  right  of  appeal  is  barred 
by  the  statute.  In  Jones'  Ex'x  v.  Flnnell,  71 
Ky.  25,  It  was  held  that,  although  an  action 
is  Dot  commenced  until  a  petition  Is  filed 
and  a  summons  issued  upon  It  In  good  faith, 
the  same  rule  does  not  apply  to  appeals,  and 
that  an  appeal  is  taken  when  a  copy  of  the 
judgment  is  filed  with  the  clerk  of  this  court ; 
and  the  appeal  Is  granted  by  him,  although 
no  summons  Is  Issued.    See  Brown  v.  Ben- 
nett, 102  Ky.  518,  44  S.  W.  85;  Newman  on 
Pleadings,  {  079.   In  this  case  the  statement 
filed  by  the  appellant  within  two  years  after 
the  entry  of  the  judgment  did  not  designate 
as  appellees  the  devisees  of  R.  Boyd,  Sr. ; 
and  it  is  Insisted  that  this  distinguishes  the 
case  before  us  from  those  heretofore  decided. 
But  it  will  be  observed  that  by  section  740 
the  penalty  for  failure  to  file  the  statement 
Is  not  the  dismissal  of  the  appeal,  but  the 
denial  of  the  right  to  have  It  placed  upon 
the  docket.  When,  after  the  recovery  of  the 
judgment,  R.  Boyd  died,  no  further  steps 
could  be  taken  in  the  action  or  upon  the 
judgment  without  a  revivor.   By  section  767 
of  the  Code  the  provisions  of  title  11,  gov- 
erning revivor,  shall  so  far  as  applicable 
regulate  cases  In  the  Court  of  Appeals.  By 
title  11,  when  a  party  dies  before  further 
proceedings  can  be  taken,  ordinarily  the  ac- 
tion must  be- revived  against  his  real  or  per- 
sonal representatives  according  to  the  nature 
of  the  action,  and  in  real  actions  the  revivor 
must  be  made  within  one  year  from  the  time 
It  might  first  be  done.    As  the  action  had 
been  tried  out  in  the  circuit  court,  the  proper 
way  for  the  defendants  to  bring  the  case  to 
this  court  was  to  file  a  copy  of  the  judgment 


and  have  the  appeal  granted,  and  within  on* 
year  after  that  time  It  was  incumbent  upon 
them  to  revive  the  action  against  tHe  real 
representatives  of  the  deceased  plaintiff,  for 
the  defendants  had  the  right  to  take  the 
appeal  within  two  years,  and  the  revivor  In 
this  court  could  not  be  made  until  after  the 
appeal  was  taken ;  and  by  the  provisions  of 
section  509  should  have  been  taken  within 
one  year  from  the  time  the  order  might  have 
been  first  made.  The  suggestion  of  the  death 
of  R.  Boyd,  the  filing  of  a  copy  of  his  will 
with  the  statement  of  the  names  of  his  dev- 
isees, and  the  taking  out  of  process  against 
them  was  a  revivor  of  the  action  against 
them  in  this  court,  and  this  having  been  done 
within  one  year  after  the  granting  of  the 
appeal  was  in  time.  Were  the  rule  other- 
wise, great  injustice  might  be  done  the  ap- 
pellant in  this  class  of  cases;  for,  If  the 
appellee  died  just  before  the  two  years  ex- 
pired, he  might  not  learn  before  taking  his 
appeal  of  the  names  of  some  of  the  heirs; 
and  if  it  was  held  that  he  could  not  amend 
his  statement,  and  bring  these  persons  In,  his 
right  of  appeal  would  be  lost  as  to  them. 
To  guard  against  this  injustice,  the  Code  al- 
lows one  year  for  persons  to  ascertain  the 
facts  and  revive  the  action  against  the  neces- 
sary parties.  We  therefore  conclude  that  the 
appeal  Is  not  barred  by  limitation. 

A  rehearing  Is  therefore  granted.  The  or- 
der dismissing  the  appeal  Is  set  aside,  and 
the  motion  to  dismiss  the  appeal  is  over- 
ruled. 

DAT  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  June  18, 1909.) 
Cbiminai.  Law  (g  599*)— Continuance — Sua- 

PBIBE. 

C.  agreed  to  loan  defendant  certain  money, 
provided  he  would  obtain.  In  addition  to  his 
own,  the  signature  of  his  brother  and  of  his  un- 
cle to  the  note.  Defendant  obtained  the  money 
on  a  note  containing  his  own  and  his  brother's 
signature,  but  to  which  that  of  his  uncle  had 
been  forged,  and,  C.  having  lost  the  greater  part 
of  the  amount  loaned,  defendant  was  Indicted 
for  false  pretenses,  which  he  defended  on  the 
ground  that  his  brother  took  the  note  which  had 
been  prepared,  carried  it  to  his  uncle,  and  return- 
ed it  to  defendant  with  the  uncle's  signature 
thereon,  and  that  defendant,  believing  that  the 
signature  was  genuine,  presented  the  note  to  C 
and  received  the  money.  C  and  another  witness 
for  her  testified  that  defendant  stated  that  he  saw 
his  uncle  sign  the  note,  when  defendant  filed  an 
affidavit  that  on  a  former  trial  the  witnesses  did 
not  so  testify,  and  asked  a  continuance  for  sur- 
prise, that  he  might  prove  that  such  witnesses 
on  the  former  trial  testified  that  defendant  did 
not  say  he  saw  his  uncle  sign  the  note.  Held, 
that  the  change  of  the  testimony  waa  material, 
and  that  the  court  erred  in  refusing  to  discharge 
the  panel  and  reassign  the  cause,  or  in  some 
way  afford  accused  an  opportunity  to  produce 
such  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  699.*] 

Appeal  from  Circuit  Court,  Breathitt  County. 
"Not  to  be  officially  reported." 
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Walter  R.  Day  was  convicted  of  obtain- 
ing money  by  false  pretenses,  and  he  appeals. 
Reversed,  and  new  trial  granted. 

See,  also,  UO  8.  W.  417,  83  Ky.  Law  Hep. 
560. 

D.  B.  Redwlne,  A.  F.  Byrd,  C.  H.  Pollard, 
A.  H.  Patton,  and  Hazelrigg  &  Hazelrigg,  for 
appellant.  James  Breathitt,  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst.  Atty.  Gen.,  for  the 
Commonwealth. 

BARKER,  J.  The  appellant,  Walter  R. 
Day,  was  Indicted  by  the  grand  jury  of  Breath- 
itt county,  charged  with  the  offense  of  ob- 
taining money  by  false  pretenses.  A  trial 
before  a  Jury  resulted  in  his  being  found  guil- 
ty as  charged  In  the  indictment,  and  his  pun- 
ishment fixed  by  confinement  in  the  peniten- 
tiary for  the  term  of  one  year.  From  the 
Judgment  based  upon  this  verdict  he  has  ap- 
pealed to  this  court 

The  evidence  for  the  commonwealth  show- 
ed that  the  defendant  desired  to  borrow  from 
his  relative  Zerilda  Cope  $4,160,  which  she 
agreed  to  lend  him,  provided  he  would  cause 
to  be  executed  to  her  a  promissory  note  there- 
for, signed  by  himself,  his  brother,  Carl  Day, 
and  his  uncle,  Floyd  Day;  that  afterwards 
the  defendant  brought  to  Mrs.  Cope  a  note 
purporting  to  be  signed  as  agreed  upon ;  that 
when  the  note  was  presented  she  Inquired  of 
the  defendant  If  It  had  been  signed  by  bis 
uncle,  Floyd  Day,  and  in  answer  to  this  inqui- 
ry tbe  appellant  replied  that  it  had  been  so 
pissed;  that  upon  this  assurance,  and  rely- 
ing upon  its  truth,  Mrs.  Cope  then  and  there 
loaned  the  appellant  the  sum  of  $4,160 ;  that 
afterwards  it  transpired  that  the  name  of 
Floyd  Day  had  been  forged  to  the  note,  and 
Mrs.  Cope  lost  a  greater  part  of  the  sum, 
which  she  had  loaned  upon  the  assurance 
that  the  note  was  signed  by  Floyd  Day.  It 
was  not  seriously  questioned  upon  the  trial 
that  the  name  of  Floyd  Day  was  a  forgery, 
bnt  the  appellant  undertook  to  exculpate  him- 
self by  testifying  that  his  brother,  Carl  Day, 
took  tbe  note,  which  had  been  prepared,  and 
carried  it  to  his  uncle,  Floyd  Day,  and  re- 
turned it  to  the  appellant  with  the  signature 
of  Floyd  Day  thereon ;  that  he,  believing  that 
the  signature  was  genuine,  presented  the  note 
to  Mrs.  Cope,  and  received  the  sum  of  $4,160, 
which  she  had  agreed  to  lend  him,  as  before 
stated.  It  is  obvious  that  the  guilt  of  the 
defendant  turned  upon  the  question  as  to 
whether  or  not  he  believed  that  the  note, 
which  apparently  bore  the  signature  of  his 
uncle,  Floyd  Day,  had  really  been  signed  by 
the  latter.  If  he  did,  then  the  transaction, 
so  far  as  he  was  concerned,  lacked  the  guilty 
knowledge  necessary  to  constitute  him  guilty 
as  charged  in  the  Indictment;  if,  however, 
he  knew  that  the  signature  of  his  uncle  was 
a  forgery  at  the  time  he  delivered  the  note 
to  Mrs.  Cope  and  received  the  money  from 
her,  then  he  was  guilty  as  charged  in  the 
Indictment 


Mrs.  Cope  testified,  upon  the  trial  at  which 
j the  defendant  was  found  guilty,  as  follows: 
"I  think  that  Annie  Cope,  now  Mrs.  Northup, 
asked  Walter  if  he  saw  Floyd  Day  sign  the 
note,  and  I  think  he  said  he  saw  him  sign  it 
at  the  mouth  of  the  creek,  but  I  am  not  posi- 
tive about  that  I  think  I  made  this  state- 
ment before,  but  I  am  not  positive."  Mrs. 
Northup  testified  on  the  same  subject:  "I 
asked  him  if  his  uncle,  Floyd  Day,  bad  sign- 
ed the  note,  and  he  said,  'Yes;  he  signed  it 
in  my  office  at  the  mouth  of  Frozen  creek.' 
I  don't  know  whether  he  said  be  saw  Floyd 
Day  sign  tbe  note,  but  I  am  most  sure  he 
did."  After  these  witnesses  had  testified  as 
herein  set  out  the  defendant  filed  his  affidavit 
that  upon  a  former  trial  of  the  case,  they 
did  not  testify  that  be  said  he  saw  his  uncle, 
Floyd  Day,  sign  tbe  note,  or  that  bis  uncle 
signed  the  note  In  his  (the  defendant's)  office 
at  the  mouth  of  Frozen  creek;  that  he  was 
taken  by  surprise  when  these  witnesses  so 
testified,  and  named  In  his  affidavit  four  wit- 
nesses who  had  been  members  of  the  Jury 
on  the  former  trial,  and  who,  be  said,  would 
testify  that  upon  that  trial  the  witnesses  not 
only  did  not  testify  that  appellant  told  them, 
or  said  in  their  presence,  that  he  saw  bis 
uncle,  Floyd  Day,  sign  the  note,  but,  on  the 
contrary,  they  both  testified  that  the  defend- 
ant did  not  say  that  he  saw  his  uncle,  Floyd 
Day,  sign  the  note,  or  that  he  signed  It  in 
his  office  at  the  month  of  Frozen  creek.  The 
affidavit  then  states  that,  the  defendant  hav- 
ing himself  heard  the  witnesses  testify  on 
the  former  trial,  as  his  witnesses  would 
prove  if  present  he  relied  npon  their  not 
changing  their  testimony,  and  did  not  sum- 
mon witnesses  to  contradict  them.  The  de- 
fendant then  moved  the  court  to  discharge  the 
jury  and  reassign  the  case  to  another  day  for 
trial.  The  affidavit  contains  ail  of  the  for- 
malities required  by  law,  and  the  only  ques- 
tion is  whether  or  not  the  court  erred  in 
overruling  the  defendant's  motion  to  dis- 
charge the  panel  and  reassign  the  case  to  an- 
other day  In  order  that  he  might  produce  the 
witnesses  who  would  contradict  Mrs.  Cope 
and  Mrs.  Northup.  It  will  be  observed  that 
the  evidence  of  the  two  ladles  constitutes  the 
crucial  testimony  against  the  defendant 
Without  this  evidence  it  is  difficult  to  under- 
stand how  a  jury  could  find  the  defendant 
guilty  of  the  offense  as  charged  in  the  indict- 
ment He  himself  testified  that  his  brother, 
Carl  Day,  brought  the  note  to  him  apparent- 
ly bearing  his  uncle's  signature;  that  he 
thought  it  was  the  signature  of  his  uncle, 
and,  so  believing,  he  gave  the  note  to  Mrs. 
Cope,  and  received  the  money  from  her.  It 
was  therefore  of  the  utmost  importance  to 
the  defendant  that  he  should  be  allowed,  if 
he  could  do  so,  to  contradict  the  testimony 
of  the  ladies  on  this  subject;  and,  if  it  be 
true  that  they  did  change  their  testimony  to 
the  extent  indicated  in  the  affidavit,  we  can 
readily  see  how  the  defendant  would  be  tak- 
en by  surprise,  and  put  at  the  utmost  dlsad- 
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vantage  thereby.  All  of  the  facta  and  cir- 
cumstances of  this  case  go  to  show  that.  If 
appellant's  affidavit  be  true — and  It  was  not 
controverted — he  was  placed  at  the  greatest 
disadvantage  by  the  change  In  the  testimony 
against  him.  Without  the  evidence  of  the 
ladles  on  this  crucial  point  the  defendant 
might  well  argue  that  there  was  no  evidence 
at  all  of  his  guilty  knowledge  that  the  note 
was  a  forgery.  Everything  else  that  was  tes- 
tified to  against  him  might  be  considered  as 
true,  and  yet  he  might  also  be  innocent ;  but. 
If  the  evidence  of  the  ladies  that  he  said  he 
saw  his  uncle  sign  the  note  be  true,  and  the 
note  was  a  forgery,  then  his  guilt  was  es- 
tablished. This  being  true,  we  are  of  the 
opinion  that  the  learned  trial  Judge  erred  In 
overruling  the  motion  to  discharge  the  panel 
and  reassign  the  case,  or  not  in  some  way 
affording  the  defendant  an  opportunity  to 
produce  the  evidence  which  was  so  essential 
to  his  safety  if  he  was  Innocent. 

For  this  reason,  the  Judgment  Is  reversed 
for  a  new  trial. 


ANDERSON  v.  LOUISVILLE  ft  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1909.) 

1.  Carriers  (§  381*)— Pas6engeb8— Ejection 
—Action— Evidence. 

In  an  action  for  ejection  of  a  passenger, 
evidence  of  the  condoctor's  general  habit  or 
usual  disposition  concerning  the  treatment  of 
passengers  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  881.*J 

2.  Witnesses  (8  154*)— Competency— Trans- 
action with  Person  Since  Deceased. 

Under  Civ.  Code  Prac.  g  606,  subsec.  2, 
providing  that,  subject  to  certain  exceptions,  no 
person  shall  testify  for  himself  concerning  any 
verbal  statement  of  or  transaction  with  a  per- 
son since  deceased,  a  passenger  ejected  from  a 
carrier's  train  was  incompetent  to  testify  to 
what  took  place  between  himself  and  defend- 
ant's conductor  who  died  prior  to  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  154.*] 

8.  Appeal  and  Ebrob  (|  883*)— Right  to  Al- 
lege. 

Appellant  could  not  complain  that  be  was 
not  allowed  to  argue  the  case  to  the  jury  a  sec- 
ond time  after  the  giving  of  a  second  set  of 
instructions,  where  the  court  offered  to  grant 
such  privilege  and  It  was  declined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  883.*) 

4.  Cabriers  (§•  355*)  —  Transportation  of 
Passengers— Fare— Ejection. 

It  is  the  duty  of  a  passenger  when  ap- 
proached by  the  conductor  to  either  deliver  bis 
ticket  or  pay  fare,  and,  if  he  refuses  to  do  ei- 
ther, the  conductor  may  then  eject  him  from 
the  train  without  insult  or  more  force  than  is 
necessary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1416 ;  Dec.  Dig.  8  355.*] 

5.  Cabriers    (8    355*)— Passengers— Fare- 
Loss  of  Ticket. 

Where  a  passenger,  on  being  approached 
by  the  conductor  for  his  ticket,  stated  that  be 
had  purchased  a  ticket  and  had  it  with  him. 


bnt  had  misplaced  It  and  was  then  miking  an 
effort  to  find  the  ticket,  It  was  the  conductor's 
duty  to  give  him  a  reasonable  time  to  find  It 
if  he  could  before  ejecting  him  for  refusal  to 
present  his  ticket  or  pay  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1417;  Dec.  Dig.  8  355.*] 
6.  Cabbiebb  (8  358*)  —  Transportation  or 

Passengers— F abes— Good  Faith. 

Plaintiff  with  bis  father  boarded  one  of 
defendant's  trains.  The  father  had  given  plain- 
tiff money  to  purchase  the  tickets,  which  be 
did.  Plaintiff  bad  mislaid  the  tickets,  and  was 
unable  to  find  them  at  once,  and,  to  avoid  im- 
mediate ejection  by  the  conductor,  plaintiff's 
father  handed  the  conductor  a  $10  bill  and  re- 
quested him  to  go  on  taking  up  tickets.  The 
conductor  asked  them  where  they  were  going, 
to  which  the  father  replied:  "The  tickets  will 
show.  I  don't  want  you  to  take  our  fare  ont  of 
that  ten  dollars."  The  conductor  continued  to 
take  op  tickets,  then  returned,  and,  on  being 
informed  that  tbey  had  not  found  tbe  tickets, 
ejected  them  and  finally  surrendered  the  $10 
to  plaintiffs  sister.  Held,  that  tbe  handing  of 
the  $10  to  tbe  conductor  did  not  constitute  a 
payment  of  the  fare,  and  should  be  considered 
only  on  the  question  of  plaintiff's  good  faith  in 
attempting  to  gain  time  to  find  bis  tickets. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  8  358.*] 

Appeal  from  Circuit  Court,  Knox  County. 

"To  be  officially  reported." 

Action  by  John  Anderson  against  the  Louis- 
ville ft  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Greene,  Van  Winkle  ft  School  field  and 
Dlshman  ft  Diahman,  for  appellant.  Ben- 
jamin D.  Warfleld,  J.  W.  Alcorn,  and  James 
Black,  for  appellee. 

NUNN,  J.  On  the  evening  of  November 
24,  1906,  about  11  o'clock  p.  m.,  appellant, 
John  Anderson,  with  his  father,  crippled  sis- 
ter, and  her  two  Infant  children,  boarded  one 
of  appellee's  passenger  trains  at  Mlddlesboro, 
Ky.,  to  go  to  Grays.  Appellant's  father  gave 
him  the  money,  and  he  purchased  three  tick- 
ets from  the  station  agent  About  the  time 
they  entered  tbe  car,  appellant  gave  his  sis- 
ter one  of  tbe  tickets  and  retained  the  other 
two.  They  entered  the  coach  attached  to 
the  rear  of  the  smoking  car;  appellant  and 
his  father  took  seats  in  the  front  end  of  the 
car,  and  his  sister  took  a  seat  about  one- 
fourth  or  one-third  of  the  way  back  from  tbe 
front  It  seems  that  the  conductor  passed 
through  the  smoking  car  first  taking  up  tick- 
ets, and  then  entered  the  front  end  of  the 
coach  In  which  appellant  was  riding.  The 
conductor  called  first  on  the  father  for  his 
ticket  and  was  Informed  that  appellant  had 
them.  Appellant  began  to  search  for  the 
tickets  when  the  conductor  entered  the  car, 
and,  when  be  was  asked  for  tbe  tickets  by 
the  conductor,  he  answered  that  he  could 
not  find  them.  Appellant  and  his  father 
both  testified  that  the  conductor  Bald,  In  ef- 
fect, "You  have  no  tickets;  you  are  trying  to 
beat  your  way."  and  said  that  they  must 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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get  off,  and  pulled  the  bell  cord,  and  the  train 
was  slowed  to  nearly  a  atop,  when  appel- 
lant's father  arose  from  his  seat  and  said  to 
the  conductor,  "Don't  put  as  off;  we  have 
tickets  and  will  find  them  for  yon,  but  we  do 
not  want  to  detain  yon,"  and  handed  him  a 
$10  bill  and  requested  him  to  go  on  taking  np 
tickets.  The  conductor  asked  them  where 
they  were  going.  The  father  answered: 
"The  tickets  will  show.  I  don't  want  yon 
to  take  onr  fare  oat  of  that  $10."  The  con- 
ductor took  the  bill  and  continued  to  take 
up  tickets  for  one  or  two  seats,  then  turned 
and  asked  them  If  they  had  found  the  tick- 
ets. They  answered,  "No."  The  conductor 
then  said  to  them:  "Ton  have  no  tickets: 
yon  are  trying  to  beat  your  way  and  yon 
mast  get  off."  He  then  pulled  the  bell  cord, 
the  train  stopped,  and  appellant  and  his 
father  left  the  train  under  the  orders  of  the 
conductor.  The  train  was  started,  the  con- 
ductor resumed  the.  taking  np  of  the  tickets 
In  the  coach,  and  when  he  reached  appel- 
lant's sister  she  delivered  her  ticket  to  him 
and  asked  him  if  he  had  returned  the  $10 
that  her  father  gave  blm.  He  answered. 
"No,"  and  she  demanded  It  He  consented 
to  give  It  to' her  if  she  would  sign  a  receipt 
for  it,  which  she  did.  Appellant  and  bis 
father  both  testified  that,  within  a  minute 
or  two  after  they  were  pat  off  of  the  train, 
appellant  found  the  two  tickets  In  one  of 
his  coat  pockets.  They  retained  these  tick- 
ets unto  the  day  they  employed  counsel  to 
institute  their  actions,  at  which  time  they 
delivered  them  to  one  of  their  counsel,  S.  B. 
Dishman,  who  testified  that  they  were  dated 
November  24,  1906;  that  they  were  for  pas- 
sage from  Mlddlesboro  to  Grays;  that  he 
got  them  misplaced  when  he  moved  his  of- 
fice, and  had  not  been  able  to  find  them, 
bnt  that  he  had  them  some  place.  Appel- 
lant and  his  father  were  put  off  of  the  train 
In  the  woods  where  there  were  no  Inhabit- 
ants near.  They  moved  along  the  railroad 
track  until  they  came  to  a  coal  shanty  built 
for  the  workmen  to  stay  in  when  it  rained, 
where  they  remained  all  night  without  any 
place  to  sleep,  except  upon  the  floor,  and  It 
was  a  pretty  cold  night. 

Appellee  Introduced  three  witnesses  whose 
testimony  tended,  in  some  particulars,  to 
contradict  the  version  of  the  transaction  as 
related  by  appellant's  witnesses,  but  not  to 
any  material  degree. 

The  court  Instructed  the  jury,  and  It  re- 
turned a  verdict  in  behalf  of  appellee.  Ap- 
pellant asks  a  reversal  for  several  reasons: 
First,  on  account  of  Incompetent  evidence; 
second.  Irregularities  on  the  trial  in  giving 
instructions  apd  withdrawing  them  and  giv- 
ing others;  third,  because  the,  final  instruc- 
tions given  were  erroneous. 

Cooper,  the  conductor  who  put  appellant 
off  of  the  train,  died  before  the  case  was 
tried,  and  appellee  attempted  to  contradict 
the  testimony  of  appellant  with  reference  to 
the  manner  they  claimed  to  have  been  treat- 


ed by  the  conductor  upon  that  occasion,  by 
charging  them  with  trying  to  beat  their  way, 
etc.,  by  the  following  method:  Their  first 
witness.  Bain,  was  asked  the  following  ques- 
tions, to  which  he  made  the  following  an- 
swers :  "Q.  Tell  the  jury  what  was  his  gen- 
eral habit  (meaning  Cooper's)  toward  the 
treatment  of  passengers  on  his  train,  so  far 
as  you  always  observed.  (Plaintiff  objects; 
objection  overruled;  plaintiff  excepts.)  A. 
Very  kind.  Q.  Wasn't  that  his  usual  dispo- 
sition? A.  Ten." 

One  or  two  other  witnesses  testified  to  the 
same  effect  The  court  erred  In  allowing 
this  testimony  to  be  introduced;  It  was  in- 
competent The  question  that  was  being 
investigated  was:  What  was  the  conduct  of 
the  conductor  at  the  time  and  just  prior  to 
the  ejectment  of  appellant  from  the  train? 
Appellee  could  no  more  make  the  character  of 
proof  stated  than  could  appellant  have  prov- 
ed that  the  conductor  had  on  previous  oc- 
casions ejected  other  passengers  from  his 
train  without  cause  and  In  an  abrupt  and  In- 
sulting manner.  Neither  is  competent  tes- 
timony. As  this  case  will  have  to  be  revers- 
ed for  this  and  other  reasons  hereinafter 
stated,  we  will  now  refer  to  testimony  Intro- 
duced by  appellant  which  was  incompetent, 
but  was  not  objected  to  by  appellee,  there- 
fore the  court  did  not  err  in  the  matter ;  but 
on  another  trial,  if  objections  be  made,  the 
court  should  not  permit  appellant  to  testi- 
fy In  his  own  behalf,  because  the  transac- 
tions about  which  he  complains  took  place 
with  Cooper,  the  agent  of  appellee,  who  died 
before  the  trial  was  had.  See  subsection  2, 
§  606.  Civ.  Code  Prac;  Harpendlng's  Ex'rs 
v.  Daniel,  80  Ky,  449;  Breckinridge  v.  Mc- 
Roberts,  47  S.  W.  454,  20  Ky.  Law  Rep.  699 ; 
Mutual  Life  Ins.  Co.  of  Ky.  v.  O'Neil,  116 
Ky.  742,  76  S.  W.  839;  and  several  other 
opinions  recently  delivered,  but  which  It  is 
unnecessary  to  cite. 

It  appears  from  the  record  that  the  court 
gave  all  the  Instructions  asked  by  both  ap- 
pellee and  appellant  and  also  a  complete  set 
prepared  by  the  court  AH  of  them  are  argu- 
mentative, conflicting,  and  calculated  to  con- 
fuse and  mislead  the  jury.  The  arguments  of 
counsel  were  made  before  noon,  the  jury  sent 
to  their  room  for  deliberation  but  failed  to 
agree,  and  court  was  adjourned.  Upon  re- 
convening in  the  afternoon,  the  court  with- 
drew all  the  Instructions  referred  to,  pre- 
pared and  gave  a  new  set  which  came  near- 
er stating  the  law  of  the  case.  The  jury 
took  these  Instructions  and,  without  further 
argument  by  counsel  In  the  case,  returned  a 
verdict  for  appellee.  Appellant  is  not  In  a 
position  to  complain  of  not  being  allowed 
to  argue  the  case  after  the  giving  of  the  sec- 
ond set  of  Instructions,  because  the  court 
granted  them  the  privilege  and  they  declin- 
ed. We  are  of  the  opinion,  however,  that 
appellant  did  not  have  a  fair  trial  on  account 
of  the  Incompetent  testimony  referred  to 
and  the  irregularities  In  the  manner  of  In- 


Digitized  by 


300 


120  SOUTHWESTERN  REPORTER. 


•tructtng  the  Jury  and  the  errors  contained 
In  the  Instructions.  The  instruction  given 
by  the  court  on  the  measure  of  damages  was 
correct  The  question  at  issue  was  simple. 
It  was  the  duty  of  appellant  when  he  was 
approached  by  the  conductor  to  either  de- 
liver his  ticket  or  pay  his  fare,  and  If  he 
bad  refused  to  do  either  the  conductor  would 
have  been  Justified,  then  and  there,  in  put- 
ting him  off  of  the  train;  but  it  was  his 
duty  to  do  so  without  insulting  or  Injuring 
him,  and  he  had  a  right  to  use  no  more  force 
than  was  necessary  to  eject  him.  But  in 
this  caBe  appellant  did  not  refuse  to  pay  his 
fare  or  deliver  his  ticket  He  stated  to  the 
conductor  that  he  had  purchased  a  ticket 
and  had  it  but  had  misplaced  It,  and  he 
was  then  making  an  effort  to  find  the  ticket 
and  it  was  the  duty  of  the  conductor  to  give 
him  a  reasonable  time  In  which  to  find  it 
If  he  could.  The  only  question  placed  in 
issue  by  the  pleadings  and  proof  was:  Did 
the  conductor,  under  the  facts  and  clrcum,- 
stances  proved  in  this  case,  give  appellant  a 
reasonable  time  In  which  to  find  his  ticket? 

In  volume  6,  Cyc.  p.  552,  It  is  said:  "The 
passenger  is  entitled  to  a  reasonable  time 
In  which  to  present  his  ticket  or  check  or 
pay  his  fare  before  being  expelled,  and  If 
he  is  acting  in  good  faith  the  conductor  has 
no  right  to  eject  him  from  the  train  with- 
out affording  him  a  reasonable  opportunity 
to  make  payment  or  to  find  and  present  his 
ticket  or  check,  if  lost  or  mislaid." 

The  court  properly  told  the  Jury  that  the 
handing  of  the  $10  bill  to  the  conductor  with 
directions  to  not  take  the  fare  out  of  It  was 
not  a  payment  of  the  fare,  but  the  court 
should  have  also  told  the  Jury  that  they 
might  consider  that  testimony  with  refer- 
ence to  the  question  of  the  good  faith  of 
appellant  In  his  claim  that  he  had  a  ticket 
but  had  misplaced  It  If  the  conductor  had 
reasons  to  believe  that  he  was  misrepresent- 
ing the  facts  when  he  made  that  claim,  he 
had  a  right  to  put  him  off,  but  the  fact  that 
the  $10  had  been  placed  with  him  and  that 
he  was  asked  to  take  up  the  balance  of  the 
tickets  in  the  coach  and  give  appellant  time 
to  find  the  misplaced  ticket  was  a  fact  to 
be  properly  considered  by  the  Jury  In  de- 
termining whether  such  request  was  rea- 
sonable and  made  in  good  faith  for  the  pur- 
pose of  gaining  time  to  find  the  ticket  In 
fact  the  Jury  had  a  right  to  consider  what 
was  said  and  done  by  the  parties  at  the 
time  of  the  occurrence  mentioned,  for  the  pur- 
pose of  determining  whether  the  conductor 
or  appellant  was  acting  In  good  faith,  and 
this  without  any  intimation  from  the  court 
as  to  the  weight  and  effect  that  should  be 
given  it  by  the  Jury. 

In  the  case  of  Maples  v.  New  York  & 
New  Haven  Railroad  Company,  38  Conn. 
557,  9  Am.  Rep.  434,  the  plaintiff  was  ask- 
ed for  his  ticket  by  the  conductor,  and  he 
told  him  that  he  had  it  but  was  unable  to 
find  It  because  It  was  mislaid.    The  court 


said  in  that  case:  "Under  such  circumstan- 
ces the  plaintiff  was  entitled  to  ride  as  long 
as  there  was  any  reasonable  expectation  of 
finding  it  during  the  trip.  Had  a  reasonable 
time  been  allowed  him  to  find  It  undoubted- 
ly it  would  have  been  found,  for  it  was  up- 
on his  person,  and  dropped  from  his  gar- 
ments when  be  undressed  himself  to  retire 
that  night" 

In  the  case  of  Hayes  v.  New  York  Central 
Railroad  Co.,  quoted  from  in  the  case  of 
Clark  v.  Wilmington  &  Weldon  Railroad  Com- 
pany, 91  N.  C.  506,  49  Am.  Rep.  647,  the  court 
said:  "If  the  ticket  of  the  plaintiff  was  mis- 
laid, and  he  In  good  faith  was  trying  to  find 
It  he  was  entitled  to  reasonable  time  to  en- 
able him  to  do  so,  If  he  could,  and  if,  in 
case  of  failure  to  find  It  after  such  reason- 
able opportunity,  he  was  willing  and  ready 
to  pay  his  fare,  the  conductor  had  no  right 
to  put  him  off." 

The  case  of  Clark  v.  Wilmington  &  Wel- 
don Railroad  Company,  supra,  was  one  where 
a  passenger  had  boarded  a  train  with  two 
other  persons  who  had  promised  to  furnish 
him  money  to  pay  his  fare.  He  took  a  seat 
in  one  car,  and  the  two  friends  went  into 
the  car  coupled  to  the  rear  of  It  The  con- 
ductor went  to  him  for  his  ticket;  he  told 
the  conductor  that  he  had  no  ticket  or  money 
with  which  to  pay  his  fare,  but  that  he  had 
some  friends  in  the  next  car  who  would  pay 
It  for  him,  If  he  would  permit  him  to  go 
back  to  see  them.  The  conductor  refused  to 
allow  him  to  do  this,  and  Immediately  eject- 
ed him  from  the  car.  In  discussing  that 
case,  the  court  said :  "Where  there  has  been 
no  refusal  to  pay  the  fare  and  the  obliga- 
tion is  not  disputed,  but  some  reason,  such 
as  mislaying  of  the  ticket  or  loss  of  pocket- 
book  In  which  -  the  money  is  kept  or  other 
adequate  cause,  prevents  a  prompt  response 
to  the  conductor's  demand,  it  is  but  reason- 
able that  an  opportunity  should  be  allowed 
the  passenger  to  search  for  what  is  mislaid 
or  lost  or  to  provide  other  means  of  payment 
where  the  delay  does  not  interfere  with  the- 
regular  duties  of  the  officer  In  charge.  The- 
delay  In  the  present  case  would  have  been 
momentary,  if,  indeed,  any  had  been  occa- 
sioned in  permitting  the  plaintiff  to  precede- 
the  conductor  in  passing  Into  the  next  coach 
and  getting  the  money  in  time  for  the  call 
on  Braswell  or  before  Braswell  had  been 
reached.  Instead  of  complying  with  this 
request  made  in  good  faith,  the  conductor 
arbitrarily  and  instantly  rang  the  bell  and 
expelled  the  plaintiff,  producing  an  ln£rrup- 
tlon  in  the  movement  of  the  train  that  would 
have  been  rendered  unnecessary  if  a  brief 
time  had  been  given  to  the  plaintiff  to  get 
the  money  promised  him.  This  was  a  harsh 
exercise  of  power,  Injurious  to  the  plaintiff, 
and  needless  In  the  protection  of  the  Interest 
of  the  company.  The  cases  that  uphold  the 
right  of  the  carrier  company  summarily  to 
expel  from  Its  train  a  passenger  who  does 
not  produce  his  ticket  or  pay  .when  called 
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en  as  required  by  its  regulations,  are  all,  so 
far  as' we  have  examined,  cases  of  the  denial 
of  the  right  to  demand  the  fare,  or  a  refusal 
to  pay  it  upon  some  untenable  ground,  so 
that  the  conductor  must  submit  or  enforce 
his  authority  against  the  resisting  passenger 
and  prevent  his  riding  unless  he  does  pay. 
*  *  *  In  all  cases  a  reasonable  indulgence 
should  be  shown  a  passenger  in  his  effort 
to  comply  with  the  rules  of  the  company, 
and  what  is  reasonable  must  be  determined 
in  connection  with  surrounding  circumstances 
and  in  view  of  the  facts  of  each  case.  We 
think  the  plaintiff's  request  was  reasonable, 
and  that  the  hasty  and  precipitate  action  of 
the  conductor  was  in  excess  of  the  authority 
with  which  the  law  armed  him." 

Appellee's  counsel  cites  the  case  of  Nutter 
v.  Southern  Railway  in  Kentucky,  78  S.  W. 
470,  25  Ky.  Law  Rep.  1700,  as  sustaining  the 
action  of  appellee's  conductor  In  this  case. 
In  that  case  Mrs.  Nutter  and  her  friend,  Mrs. 
Logan,  purchased  tickets  at  Seventh  street 
station  in  Louisville,  Ey.  Mrs.  Logan  took 
possession  of  the  tickets;  they  went  to  the 
train,  and  Mrs.  Nutter  boarded  it,  but  by  ac- 
cident Mrs.  Logan,  who  held  the  tickets,  fail- 
ed to  get  on.  After  the  train  left  the  sta- 
tion, and  at  about  Fourth  street,  the  conduct- 
or asked  Mrs.  Nutter  for  her  ticket.  She 
explained  that  she  had  bought  It  at  Seventh 
street  station,  and  that  her  friend,  Mrs.  Lo- 
gan, had  it,  but  for  some  reason  had  failed 
to  get  aboard  the  train.  She,  under  these 
circumstances,  of  course,  had  no  ticket  to 
produce,  nor  did  she  have  any  money  to  pay 
her  fare,  and  the  court  decided  that  the  con- 
ductor properly  ejected  her  from  the  train 
at  that  point  The  conductor  was  entitled 
to  the  ticket  or  the  fare.  The  case  Is  unlike 
the  one  at  bar. 

For  these  reasons,  the  judgment  of  the  low- 
er court  Is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


ANDERSON  v.  LOUISVILLE  ft  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1909.) 

Appeal  from  Circuit  Court,  Knox  County 

"Not  to  be  officially  reported." 

Action  by  Mat  Anderson  against  the  Louis- 
ville ft  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Greene,  Van  Winkle-  &  Schoolfleld  and 
Dishman  &  Dishman,  for  appellant  Benja- 
min D.  Warfleld,  J.  W.  Alcorn,  and  James 
Black,  for  appellee. 

NUNN,  J.  The  facts  of  this  case,  in  so  far 
as  presented  by  appellant  are  exactly  the 
as  those  presented  by  appellant  In  the 
of  John  Anderson  v.  L.  &  N.  R.  R.  Co. 
(the  opinion  in  which  is  this  day  delivered) 


120  8.  W.  29a  Upon  the  conclusion  of  ap- 
pellant's testimony  in  the  case  at  bar,  the 
court,  upon  motion  of  appellee,  gave  to  the 
jury  a  peremptory  Instruction  to  find  In  be- 
half of  appellee.  The  court  erred  in  giving 
this  Instruction,  for  the  reasons  stated  in  the 
opinion  referred  to. 

Therefore,  the  Judgment  of  the  lower  court 
Is  reversed,  and  remanded  for  further  pro- 
ceedings consistent  with  that  opinion. 


MARYLAND  CASUALTY  CO.  v.  BALLARD 
COUNTY  BANK. 
(Court  of  Appeals  of  Kentucky.    June  18, 
1909.) 

1.  Appeal  and  Eebob  (J  1010*)— Trial  by 
Court— Special  Findings. 

A  special  finding  of  faets  by  the  court  is 
like  a  special  verdict,  and,  where  the  facts  are 
not  sufficient  to  warrant  the  judgment,  the 
court  on  appeal  will  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3979 ;  Dec.  Dig.  f  1010.*] 

2.  Appeal  and  Error  (§  1010*)— Trial  by 
Court— Judgment— Findinq  of  Facts. 

Where  there  was  no  motion  for  a  new  trial, 
and  no  separate  finding  of  law  and  facts  were 
made,  the  court  on  appeal  will  not  sustain  the 
judgment  in  a  case  tried  on  the  law  and  facts 
by  the  court,  where  there  is  in  the  record  no  evi- 
dence to  warrant  it  because  a  question  of  law 
only  is  then  presented. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3982 ;  Dec.  Dig.  ( 1010.*] 

3.  Appeal  and  Error  (§  268*)— Trial  by 
Court— Judgment— Review. 

Where  there  was  no  controversy  as  to  the 
facts,  and  the  court  found  the  facts  as  estab- 
lished by  the  undisputed  testimony,  the  ques- 
tion whether  the  judgment  was  warranted  by 
the  facts  is  one  of  law  and  is  reviewable,  though 
no  exception  to  the  court's  findings  of  fact  or 
law  was  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1598;  Dec  Dig.  I  268.*] 

4.  Insurance  (8  425*)— Burglar  Insurance 
—Contract— Construction— '  'Tool.  ' ' 

A  bank  burglar  insurance  poljcy,  stipulat- 
ing that  insurer  assumes  responsibility  for  the 
felonious  abstraction  of  money  from  the  bank 
safe  by  any  person  who  shall  have  made  entry 
into  the  safe  by  means  of  tools  or  explosives 
directly  thereon,  and  for  money  forcibly  taken 
from  the  part  of  the  bank  partitioned  off  by 
guard  rails  for  the  use  of  its  officers,  but  ex- 
empting the  insurer  from  liability  where  there 
is  an  inner  steel  burglar-proof  chest,  unless  the 
money  is  taken  from  the  chest  by  an  entry 
effected  into  it  by  the  use  of  tools  or  explosives 
directly  thereon,  and  for  loss  by  robbery  com- 
monly known  as  hold-up,  unless  the  working 
force  is  at  work  in  the  bank,  does  not  make 
the  insurer  liable  for  a  loss  by  hold-up  at  night, 
where  after  the  money  was  put  into  the  safe, 
and  the  force  at  the  bank  had  left,  an  officer 
thereof  was  held  up  and  required  to  open  the 
bank  and  safe;  the  word  "tool"  referring  to 
burglars'  tools  and  explosives. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  425* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7000-7005,  7817.] 

Appeal  from  Circuit  Court  Ballard  County. 
"To  be  officially  reported." 


•Par  other  cases  sea  same  topic  and  section  NUMBER  In  Doc  A  Am.  Digs.  1907  to  date,  *  Reporter  Indoxea 


Digitized  by 


Google 


302 


120  SOUTHWESTERN  REPOBTBB. 


Action  by  the  Ballard  County  Bank  against 
the  Maryland  Casualty  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Hendrlck  &  Corbett,  for  appellant.  Nich- 
ols &  Nichols,  for  appellee. 

HOBSON,  J.  The  Ballard  County  Bank, 
ocated  at  Bandana,  Ky.,  held  an  Indemnity 
policy  in  the  Maryland  Casualty  Company. 
While  the  policy  was  in  force,  the  bank  was 
robbed  In  this  way:  Armed  men  at  night 
took  possession  of  the  assistant  cashier 
and  two  other  men,  and  took  them  to  the 
bank.  They  got  the  key  to  the  bank  from 
him  and  opened  the  door  of  the  bank.  They 
then  required  the  cashier,  at  the  point  of  a 
pistol,  to  open  the  vault  and  the  safe  in  the 
vault  This  he  did  by  working  the  combina- 
tion. His  story  as  to  bow  it  occurred  Is  as 
follows:  "I  says,  'I  don't  know  the  combina- 
tion,' and  they  told  me  if  I  told  them  a 

G  d  lie  they  would  kill  me,  and  they 

drug  me  down  to  the  floor  and  asked  me 
did  I  know  it,  and  I  says,  'No,'  and  one  says: 
'John,  go  get  the  nitroglycerin.    We  will 

blow  this  damn  thing  and  use  this  s  of 

b—  as  a  pad.'  And  I  says,  'Gentlemen, 
let  me  up  and  I  will  open  It,'  and  they  let 
me  stand  up  on  my  knees,  and  I  couldn't 
work  the  combination  that  way,  and  I 
tried  several  times  and  opened  the  vault  door 
that  way  all  right,  and  come  to  the  big  safe 
and  opened  that,  and  come  to  the  chest  and 
couldn't  open  that,  and  one  of  them  pulled 

out  some  whisky  and  says,  'Give  the  s  

of  b  a  drink  of  whisky,'  and  I  says,  'No, 

I  don't  want  any,'  and  I  says,  'Take  the  pis- 
tol away  from  my  head,  and  I  will  open  It,' 
and  they  says,  'Never  mind  about  that,'  and 
I  kept  on  until  I  got  it  open  and  one  ahold 
of  my  hands  and  one  with  the  pistol  back 
of  my  head,  and  when  I  got  through  be  took 
the  lamp  and  hung  It  up  and  took  me  back 
upstairs.  They  first  started  to  tie  me  down- 
stairs; but  I  begged  them  to  take  me  up- 
stairs, and  they  hit  me  on  the  head  with  the 
pistol  and  told  me  if  any  of  us  hallooed  or 
made  any  fuss  that  they  would  come  back 
and  kill  us."  The  robbers  obtained  from  the 
safe  in  this  way  $2,335.44,  and  the  bank 
brought  this  suit  against  the  Insurance  com- 
pany to  recover  for  the  loss.  The  policy, 
so  far  as  material,  provides  as  follows: 
"Peerless  Bank  Burglary  Policy.  In  con- 
sideration of  forty-four  dollars  premium,  and 
of  the  statements  in  the  schedule  herein- 
after contained,  *  *  *  the  Maryland  Cas- 
ualty Company  of  Baltimore,  Md.,  does  here- 
by agree  to  Indemnify  Ballard  County  Bank 

•  *   *   for  the  term  of  twelve  months 

*  *  *  subject  to  the  following  special  and 
general  agreements,  which  are  to  be  con- 
strued co-ordinately,  as  conditions:  (A)  For 
all  loss  by  burglary  of  money,  bullion,  bank 
notes,  *  *  •  in  consequence  of  the  felo- 
nious abstraction  of  the  same  from  the  safe  i 


or  safes  described  in  the  said  schedule  and 
located  in  the  banking  room  also  described  in 
the  said  schedule  and  hereinafter  called  the 
premises,  by  any  person  or  persons  who  shall 
have  made  entry  into  such  safe  or  safes  by 
the  use  of  tools,  or  explosives  directly  there- 
upon. In  the  sum  of  five  thousand  ($5,000.00) 
dollars.  •••(C)  For  all  loss  by  rob- 
bery of  money,  bullion,  bank  notes,  •  •  • 
feloniously  or  violently  and  forcibly  taken 
from  that  part  of  the  banking  room  parti- 
tioned off  by  suitable  guard  rails  or  count- 
ers, and  provided  for  the  exclusive  use  of 
the  officers  and  clerks  of  the  bank  in  the 
transaction  of  the  business  of  the  bank,  lo- 
cated at  the  premises  described  in  the  sched- 
ule hereinafter  given,  In  the  sum  of  five 
thousand  ($5,000.00)  dollars.  The  company 
shall  not  be  liable  for  loss  of  money,  bullion, 
bank  notes,  •  •  *  from  a  combination 
fire  and  burglar-proof  safe  or  from  a  burglar- 
proof  safe  containing  an  Inner  burglar-proof 
chest,  unless  the  same  shall  have  been  ab- 
stracted from  the  chest  after  entry  also  In- 
to the  said  chest  effected  by  the  use  of  tools 
or  explosives  directly  thereupon,  •  •  • 
nor  for  any  loss  by  robbery  whatever  not 
occasioned  by  forcible,  violent  and  felonious 
robbery,  commonly  known  as  *bold-up,'  nor 
at  all  unless  the  regular  working  force  Is 
at  work  In  the  bank."  It  will  be  observed 
that  by  the  policy  the  Insurance  company 
agreed  to  indemnify  the  bank  for  all  loss 
by  robbery  of  money  feloniously  abstracted 
from  the  safe  of  the  bank  by  any  person 
making  an  entry  Into  the  safe"  "by  the  use  of 
tools  or  explosives  directly  thereupon."  The 
question  presented  is  whether,  when  the 
robbers  forced  the  cashier  to  open  the  safe 
in  the  manner  stated  above,  the  money  was 
abstracted  from  the  safe  of  the  bank  by 
persona*  who  made  entry  into  It  by  the  use 
of  tools  or  explosives  directly  thereupon. 
The  circuit  court,  to  whom  the  law  and  facts 
were  submitted,  found  the  facts  to  be  as 
above  stated,  and  found  as  a  matter  of  law 
that  this  entry  of  the  safe  was  by  tools  di- 
rectly applied  thereto  as  provided  In  the  poli- 
cy. The  defendant  did  not  except  to  the 
findings  of  the  court,  although  it  filed  grounds 
and  moved  the  court  for  a  new  trial.  The 
court  overruled  the  motion,  and  the  defend- 
ant appeals. 

It  Is  Insisted  for  the  plaintiff  that,  there 
being  no  exception  to  the  court's  finding  of 
facts  or  law,  the  only  question  on  the  appeal 
is  whether  the  pleadings  support  the  judg- 
ment A  special  finding  of  facts  by  the 
court  Is  like  a  special  verdict  of  a  jury.  If 
the  facts  found  by  a  special  verdict  are  not 
sufficient  to  warrant  a  judgment  In  favor  of 
the  plaintiff,  this  court  will  set  it  aside. 
Flnley  v.  Meadows  (Ky.)  119  S.  W.  216.  In 
the  same  manner,  If  the  facts  found  by  the 
circuit  judge  are  not  sufficient  to  sustain  a 
judgment,  this  court  will  reverse  the  judg- 
ment for  the  reason  that  when  the  special 
finding  Is  read  In  connection  with  the  plead- 
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lugs  It  is  insufficient  In  law  to  warrant  a  re- 
covery. This  question  was  considered  by 
the  court  in  tbe  case  of  Cincinnati,  etc.,  R. 
R.  Co.  v.  Hansford  &  Son,  125  Ky.  87,  100 
S.  W.  251,  80  Ky.  Law  Kep.  1105,  and,  as 
wag  pointed  ont  in  that  case,  the  rule  Is 
that,  even  where  there  is  no  motion  for  a 
new  trial  and  no  separate  finding  of  law 
and  facts,  this  court  will  not  sustain  a  judg- 
ment in  a  case  tried  upon  the  law  and  facts 
before  the  court  where  there  is  in  the  record 
no  evidence  to  warrant  it,  for  the  reason 
that  there  is  then  only  a  question  of  law 
presented.  Here  there  is  no  controversy  as 
to  the  facts.  The  finding  of  the  circuit 
court  ia  simply  that  the  facts  occurred  as 
the  cashier  testified.  There  is  therefore  here 
only  a  question  of  law.  Do  these  facta  war- 
rant a  judgment  in  favor  of  the  plaintiff? 

In  determining  this  question  the  court 
must  take  Into  consideration  tbe  whole  poli- 
cy. By  Its  title  It  is  called  "Peerless  Bank 
Burglary  Policy."  Clause  A  deals  with  bur- 
glary from  the  safe,  and  In  this  clause  the 
Insurance  company  assumes  responsibility 
for  the  felonious  abstraction  of  money  from 
the  safe  by  any  person  who  shall  have  made 
entry  into  the  safe  by  tbe  use  of  tools  or 
explosives  directly  thereupon.  By  another 
clause  tbe  Insurance  company  assumes  re- 
sponsibility for  all  loss  by  robbery  of  money 
forcibly  taken  from  that  part  of  the  bank 
partitioned  off  by  guard  rails  for  the  use  of 
its  officers;  and  further  it  is  provided  that 
tbe  insurance  company  is  not  to  be  liable 
where  there  is  an  inner  steel  burglar-proof 
chest,  unless  the  money  is  taken  from  the 
chest  by  an  entry  effected  into  It  by  tbe  use 
of  tools  or  explosives  directly  thereupon; 
nor  for  any  loss  by  robbery  commonly 
known  as  "hold-up."  unless  tbe  regular  work- 
ing force  is  at  work  In  the  bank.  It  is  true 
that  the  word  "tool"  has  several  meanings, 
and  in  one  sense  one  person  may  be  the  tool 
of  another.  In  this  sense  tbe  cashier  in 
opening  tbe  safe  and  in  opening  the  Inner 
chest  was  the  tool  of  tbe  robbers;  but,  when 
we  read  the  whole  policy,  It  is  manifest 
that  this  is  not  the  kind  of  tool  that  the 
policy  contemplates.  It  is  a  burglary  policy. 
The  Indemnity  1s  for  all  loss  by  burglary  of 
money,  bullion,  etc.,  by  any  person  who  shall 
have  made  entry  into  the  safe  by  tbe  use 
of  tools  or  explosives  directly  thereon.  Bur- 
glars' tools  and  explosives  are  evidently 
what  the  policy  refers  to.  The  Insurance  is 
in  effect  of  tbe  sufficiency  of  the  safe  against 
the  tools  and  explosives  of  burglars.  That 
It  was  not  contemplated  that  the  company 
should  be  liable  where  an  officer  of  the  bank 
was  held  up,  as  was  done  here,  and  no  vio- 
lence was  done,  to  shown  by  the  provision 
that  tbe  company  to  not  to  be  liable  for  any 
robbery  by  hold-up  unless  the  regular  work- 
ing force  to  at  work  In  the  bank.  The  in- 
surance was  not  against  all  loss  at  the 


bends  of  burglars  and  robbers.  The  money 
was  required  to  be  put  in  the  inner  safe  or 
chest,  and  the  insurance  company  was  not  to 
be  responsible  unless  there  was  a  forcible 
entry  by  tools  or  explosives,  not  only  Into  the 
safe,  but  also  Into  tbe  inner  chest  Fairly 
construed,  this  policy  does  not  cover  a  loss 
by  hold-up,  where  after  the  money  Is  put 
in  the  safe,  and  tbe  working  force  of  the 
bank  has  left,  an  officer  of  the  bank  to  held 
up  and  required  to  open  the  bank  and  the 
safe.  We  therefore  conclude  that  tbe  facts 
found  by  the  court  do' not  warrant  a  judg- 
ment for  the  plaintiff,  and  that  on  these 
facts  a  judgment  should  have  been  entered 
in  favor  of  tbe  defendant 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

NTJNN,  J.,  not  sitting. 


JOHNSON  et  al.  v.  JOHNSON'S  ADM'X. 

(Court  of  Appeals  of  Kentucky.    June  11, 
1909.) 

1.  Pleading  ({  843*)— Reply— Failure  to 
File— Effect. 

Where  an  amended  answer  and  cross-peti- 
tlon  were  filed  merely  to  make  tbe  pleadings 
conform  to  the  proof,  the  fact  that  no  reply  was 
filed  controverting  their  allegations  of  facts, 
merely  tending  to  establish  defendant's  con- 
tentions on  the  main  issue,  a  reply  having  been 
filed  to  the  first  amended  answer  and  cross-peti- 
tion, did  not  entitle  defendants  to  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  1049;  Dec  Dig.  ft  843.*] 

2.  Trusts  (g  44*)— Creation— Real  Estate. 

A  father  conveyed  land  to  the  husband  of 
his  daughter,  who  had  built  a  house  upon  it 
and  agreed  to  pay  as  a  consideration  a  certain 
sum.  The  deed  did  not  show  that  the  land 
was  conveyed  in  trust  for  tbe  wife,  and  she  did 
not  claim  it  as  her  own,  and  the  husband  alone 
asserted  ownership.  At  the  time  it  was  not 
unusual  for  the  father  to  convey  land  to  his 
son-in-law  rather  than  to  his  daughter.  The 
wife's  brothers  testified  that  it  seemed  to  them 
that  it  was  the  intention  of  their  father  to  pro- 
vide a  home  for  his  daughter.  Held,  that  the 
hi'Bband  did  not  hold  the  land  in  trust  for  his 
wife. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g|  66-68 ;  Dec.  Dig.  {  44.*] 

3.  Husband  and  Wife  (J  131*)— Wife's  Sep- 
arate Property— Evidence  as  to  Title. 

That  a  grocery  store  was  conducted  in'  the 
name  of  the  wife,  and  the  bank  account  so 
kept,  was  sufficient  to  create  a  presumption 
of  ownership  by  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  85  471-483 ;  Dec.  Dig.  ft  131.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"To  be  officially  reported." 

Action  by  A.  H.  Johnson's  administratrix 
against  Logan  Johnson  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Everaole  &  Eversole,  for  appellants.  Mil- 
ler &  Ward  and  Wootton  A  Morgan,  for  ap- 
pellee. 


*F«r  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  *  Am.  Digs.  U07  to  date,  as  Reporter  Indexes 
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CLAY,  O.  On  April  26,  1907,  A.  H.  John- 
son, a  resident  of  Perry  county,  Ky.,  died 
intestate,  leaving  surviving  him  his  widow, 
Leah  D.  Johnson,  a  son,  Logan  Johnson,  a 
daughter,  Mary  Belle  Witt,  and  a  grand* 
daughter,  Alma  Landram,  as  his  only  heirs 
at  law.  In  the  month  of  May,  1907,  Leah 
D.  Johnson  qualified  as  administratrix  of  her 
husband's  estate.  Thereafter  she  instituted 
this  action  in  the  Perry  circuit  court  for  a 
settlement  of  her  husband's  estate.  She 
charged  that  there  was  only  $467.87  In  mon- 
ey and  other  personal  property  belonging  to 
the  estate  of  her  deceased  husband  which 
came  into  her  hands  as  administratrix,  that 
the  debts  due  by  the  decedent  exceeded  the 
amount  of  his  personal  estate,  and  it  would 
be  necessary  to  sell  a  certain*  tract  of  land 
set  forth  In  the  petition  for.  the  purpose  of 
paying  decedent's  debts.  She  further  alleg- 
ed that  this  was  the  only  tract  which  dece- 
dent owned  at  the  time  of  his  death.  Appel- 
lants, as  heirs  of  decedent,  each  filed  an 
answer  and  cross-petition,  charging:  That 
decedent,  at  the  time  of  his  death,  was  the 
owner  of  four  additional  tracts  of  land  des- 
ignated as  tracts  1,  2,  3,  and  4;  that  dece- 
dent, on  the    day  of   ,  1907, 

purchased  tract  No.  1  from  Brown  Baker, 
and  paid  to  him  the  full  purchase  price; 
that  decedent  was  heavily  Involved  finan- 
cially at  the  time,  and  had  the  deed  to  said 
tract  of  land  executed  to  himself  and  wife, 
with  remainder  to  his  son,  Logan  Johnson; 
that  tract  No.  2,  which  is  set  out  and  de- 
scribed in  the  answer  and  cross-petition, 
was  purchased  by  decedent  Johnson  from  J. 
J.  C.  Bach  on  the  24th  day  of  September, 
1900;  that  decedent  paid  the  full  purchase 
price  of  said  land,  and  had  the  deed  made 
to  himself  and  wife,  during  their  lives,  with 
remainder  to  appellant  Logan  Johnson  and 
Robert  Feltner,  an  Infant  son  of  Leah  D. 
Johnson  by  a  former  marriage;  that  tract  No. 
S  was  a  part  of  the  tract  of  land  deeded  to 
A.  H.  Johnson  by  William  Standafer  In  trust 
for  his  daughter  Susan,  who  was  the  first 
wife  of  A.  H.  Johnson;  that  this  boundary 
of  land  was  deeded  to  Mary  Belle  Witt  by 
the  decedent,  and  the  deed  was  made  with- 
out valuable  consideration,  and  was  a  deed 
of  trust  made  for  the  benefit  of  decedent; 
that  tract  No.  4  was  purchased  by  decedent 
from  Polly  Ann  Combs;  that  the  decedent 
paid  the  full  purchase  price  thereof,  and  had 
the  deed  executed  to  his  wife,  Leah  D.  John- 
son; that  this  deed  was  in  fact  a  deed  of 
trust  for  the  benefit  of  decedent  It  was 
also  denied  In  each  of  the  answers  and  cross- 
petitions  that  the  personal  estate  of  the  de- 
cedent, which  came  Into  the  hands  of  the 
administratrix,  consisted  of  only  $467.87.  It 
was  affirmatively  charged  that  it  consisted 
of  about  $800.  The  allegations  of  the  amend- 
ed answers  and  cross-petitions  were  denied 
by  reply.  After  the  proof  was  taken,  ap- 
pellants filed  a  joint  amended  answer  and 
cross-petition  for  the  purpose  of  conform- 


ing the  pleadings  to  the  proof,  and  charged: 
That  on  the  day  of  ,  188—,  Wil- 
liam Standafer,  a  resident  of  Perry  county, 
Ky.,  wishing  to  divide  his  land  among  his 
children,  and  in  order  to  provide  a  home 
for  each  of  them,  allotted  to  his  daughter 
Susan,  the  first  wife  of  A.  H.  Johnson  and 
the  mother  of  appellants  Logan  Johnson  and 
Mary  Belle  Witt,  and  grandmother  of  Alma 
Landrum,  a  tract  of  land  fully  set  out  and 
described  in  the  amended  answer  and  cross- 
petition;  that  said  William  Standafer  con- 
veyed said  boundary  of  land  to  A.  H.  John- 
son, the  husband  of  bis  daughter  Susan,  In 
trust  for  the  use  and  benefit  of  said  daugh- 
ter; that  A.  H.  Johnson  and  wife  Susan 
moved  upon  said  land  Immediately  after  the 
execution  of  said  deed,  and  lived  upon  it  for 
many  years;  that  Susan  Johnson  died,  and 
A.  H.  Johnson  and  his  children  continued 
to  live  thereon  until  his  marriage  to  Leah 
D.  Johnson;  that  said  land  was  held  in  trust 
by  him  for  the  benefit  of  his  wife,  and  upon 
her  death  descended  to  appellants;  that  A. 
H.  Johnson  had  only  an  estate  by  curtesy 
therein;  that  he  subsequently  sold  a  por- 
tion of  this  land  and  invested  the  proceeds 
in  the  tracts  of  land  designated  as  1,  2,  3, 
and  4  described  in  the  original  answers  and 
cross-petitions  of  appellants.  The  allega- 
tions of  this  amended  answer  and  cross-peti- 
tion were  not  denied  by  reply  or  contro- 
verted of  record. 

The  evidence  discloses  the  fact  that  tract 
No.  1  was  bought  and  paid  for  by  the  de- 
cedent, and  that  by  his  consent  the  deed 
was  made  as  set  out  in  the  amended  answer 
and  cross-petition.  In  the  case  of  tract  No. 
2  the  evidence  shows  that  only  $75  of  the 
$200  consideration  was  paid  by  decedent, 
and  the  remainder,  consisting  of  $125,  was 
paid  by  appellee,  Leah  D.  Johnson.  So  far 
as  the  Combs'  lot  is  concerned,  the  evidence 
tends  to  show  that  Leah  D.  Johnson  paid 
the  consideration  for  this  property.  The  lot 
of  land  conveyed  to  Mary  Belle  Witt  con- 
sisted of  some  50-odd  acres.  In  addition 
to  this  tract  of  land,  decedent  gave  to  his 
daughter  $75.  The  evidence  further  disclos- 
es that  decedent  realized  from  the  sale  of 
the  Standafer  tract  about  $1,500.  A  portion 
of  this  sum  was  Invested  In  the  property  in 
question.  Upon  the  question  whether  or  not 
the  Standafer  property  was  conveyed  in  trust 
to  A.  H.  Johnson,  the  evidence  of  two  of 
William  Standafer's  sons  is  to  the  effect: 
That  William  Standafer,  prior  to  his  death, 
divided  certain  lands  among  his  children. 
The  consideration  was  that  each  of  them 
was  to  pay  him  $150  and  assist  him  in  pay- 
ing off  the  purchase-money  bond  on  part  of 
the  land  that  he  had  bought  at  judicial  sole. 
That  the  $150  so  paid  by  each  was  to  be 
used  in  paying  for  other  lands  for  other 
children.  Upon  the  question  of  the  inten- 
tion of  William  Standafer,  one  of  the  wit- 
nesses testified  as  follows:  "Q.  I  will  ask 
you  if  It  is  not  a  fact  that  the  main  con- 
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slderatlon  In  conveying  this  land  to  A.  H. 
Johnson  was  to  provide  a  home  for  his 
daughter,  Johnson's  wife?  A.  It  seems  like 
it  was.  A.  H.  Johnson  moved  in  there  and 
built  him  a  house,  before  he  bought  the  land, 
and  It  seemed  like  he  wanted  to  let  him 
have  it  for  that  purpose."  Upon  the  same 
question  the  other  son  testified  as  follows: 
"Q.  Tell  the  court  the  purpose  that  your 
father  had  in  making  this  deed  and  for 
whose  benefit  the  deed  was  made.  Tell  all 
about  the  transaction,  as  near  as  you  can. 
A.  My  father  seemed  to  want  to  settle  all 
of  his  children  on  a  farm,  and  be  made  the 
deeds  to  them;  Sold  it  out  to  them  for  the 
purpose  of  buying  a  farm  on  Curly  fork  of 
Brown's  fork  over  here  for  the  other  chil- 
dren." Upon  submission  of  the  case  judg- 
ment was  rendered  In  favor  of  appellee. 
From  this  Judgment  this  appeal  is  prose- 
cuted. 

It  is  first  insisted  by  appellants  that,  inas- 
much as  the  allegations  of  the  amended 
answer  and  cross-petition  were  not  denied 
by  reply  or  controverted  of  record,  the  court 
erred  in  rendering  judgment  in  appellees' 
favor.  As  the  amended  answer  and  cross- 
petition  were  filed  merely  for  the  purpose  of 
making  the  pleadings  conform  to  the  proof, 
and  as  the  real  issue  between  the  parties 
was  whether  or  not  the  four  tracts  of  land 
described  in  the  original  answers  and  cross- 
petitions  were,  as  a  matter  of  fact,  trust 
property  held  by  the  grantees  In  the  various 
deeds  for  the  use  and  benefit  of  the  dece- 
dent, we  are  not  Inclined  to  hold  that  the 
failure  of  appellees  to  controvert  the  alle- 
gations of  the  amended  answer  and  cross- 
petition,  which  set  forth  facts  merely  tend- 
ing to  establish  appellants'  contentions  as 
the  mala  Issue,  entitled  appellants  to  a  judg- 
ment. As  the  proof  showed  that  A.  H.  John- 
son, in  bis  lifetime,  directed  the  deeds  to 
the  four  tracts  In  question  to  be  made  in 
the  manner  Indicated,  and  as  It  Is  not  shown 
that  any  fraud  was  practiced  on  him  or  any 
undue  influence  was  exercised  over  him,  it  is 
manifest  that  the  mere  fact  that  the  deeds 
were  made  to  other  parties  did  not  consti- 
tute a  trust  hi  his  favor  unless  be  plainly 
Intended  such  a  trust;  that  be  so  intended 
there  Is  nothing  in  the  record  to  show.  It 
would  appear  that  decedent  Intended,  dur- 
ing his  lifetime,  to  make  some  provision  for 
those  dependent  upon  his  bounty.  In  ex- 
ecuting the  deeds  he  simply  carried  out  this 
purpose.  Of  course,  If  the  property,  as  a 
matter  of  fact,  was  not  his,  but  was  held 
In  trust  by  him  for  the  use  and  benefit  of 
his  wife,  then  he  bad  no  right  to  make  con- 
veyances of  the  land  In  question  except  In 
conformity  with  the  trust.  This,  then,  leads 
us  to  a  consideration  of  the  question  wheth- 
er or  not  William  Standafer  conveyed  the 
tract  of  land  described  In  the  amended  an- 
swer and  cross-petition  and  located  on  Curly 
fork  of  Brown's  fork  to  A.  H.  Johnson  in 
trust  for  bis  daughter,  Susan  Johnson. 
120  S.W.-20 


Appellants  contend  that  the  facts  proved 
bring  this  case  within  the  rule  laid  down 
in  Williams  v.  Williams'  Ex'r,  76  S.  W.  413, 
25  Ky.  Law  Rep.  836.  In  that  case  the  de- 
cedent, David  Cannady,  owned  two  tracts 
of  land.  He  died  leaving  six  children  sur- 
viving him.  One  of  his  daughters,  Pru- 
dence Cannady,  married  S.  H.  Williams.  In 
the  year  1853  the  land  was  divided  between 
the  children.  One  tract  of  103  acres  fell 
to  Prudence.  She  and  her  husband  moved 
on  the  land  and  lived  on  It  from  that  time 
to  her  death  during  the  Civil  War.  Before 
this,  on  July  16,  1853,  the  other  children  of 
David  Cannady  executed  a  deed  to  ,8.  H. 
Williams  for  two  tracts  of  land.  Williams 
paid  nothing  for  the  land.  As  a  matter  of 
fact,  It  belonged  to  his  wife.  She  claimed  it 
as  long  as  she  lived,  and  her  husband,  S.  H. 
Williams,  recognized  it  as  her  property.  Un- 
der such  circumstances,  this  court  held  that 
S.  H.  Williams  held  the  land  In  trust  for 
his  wife.  Another  case  relied  upon  by  ap- 
pellants is  Black  v.  Black,  51  S.  W.  456,  21 
Ky.  Law  Rep.  403.  In  that  case  one  Weartb- 
lngton  died,  leaving  lands  to  his  children. 
Mrs.  Cassim  Black  was  one  of  his  children. 
Instead  of  the  land  being  conveyed  to  Mrs. 
Black,  the  commissioner  deeded  it  to  her 
husband,  Cassim  Black.  Mrs.  Black  was 
not  a  party  to  the  proceedings  in  the  coun- 
ty court  for  the  division  of  the  estate.  There 
was  nothing  In  the  record  to  show  that  she 
at  any  time  sold,  relinquished,  or  transferred 
the  property  to  her  husband.  She  was  not 
bound  by  the  deed  made  to  him.  This  court 
held  that  the  husband  held  the  land  in  trust 
for  his  wife.  Another  case  bearing  upon  the 
question  1b  that  of  Jenkins  v.  Taylor,  59  S. 
W.  853,  22  Ky.  Law  Rep.  1137.  In  that 
case  one  N.  H.  Oartmell  died  the  owner  of 
a  tract  of  land.  He  left  surviving  him  four 
children,  two  eons  and  two  daughters.  One 
of  the  daughters,  Katherine  M.,  married 
John  M.  Taylor.  After  the  death  of  N.  H. 
Cartmell,  his  children  divided  the  land  Into 
four  separate  tracts  by  agreement  and  drew 
lots  for  their  respective  shares.  By  this 
agreement  Mrs.  Taylor  became  the  owner 
of  157  acres.  She  and  her  husband  took  pos- 
session of  it  and  occupied  it  until  her  death 
on  February  17,  1855.  The  other  heirs  of 
N.  H.  Cartmell  executed  and  conveyed  their 
interest  In  the  tract  in  question  In  consid- 
eration of  the  release  by  Mrs.  Taylor  of  her 
interest  In  the  parts  allotted  to  them.  The 
deed  was  made  to  Mrs.  Taylor  and  her  hus- 
band, jointly.  Mrs.  Taylor  died  witbout 
knowing  the  title  was  not  taken  to  her  alone. 
After  her  death  one  of  her  children  discov- 
ered the  mistake  In  the  deed  and  was  about 
to  take  legal  steps  to  have  it  reformed  and 
corrected,  when  her  father,  with  an  Intent 
to  prevent  and  avoid  such  action,  told  the 
daughter  that  so  much  of  the  deed  as  con- 
veyed him  a  part  of  the  land  was  written 
and  executed  by  mistake  and  was  not  in- 
tended by  the  parties  thereto.    Under  this 
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state  of  facts  it  was  held  that  John  M.  Tay- 
lor, the  father,  held  the  land  In  trust  for 
his  wife,  Katherlne  M.  Taylor. 

In  the  case  before  us  the  land  In  question 
did  not,  aa  a  matter  of  fact  belong  to  Susan 
Johnson.  Her  father,  William  Standafer, 
was  then  living.  He  conveyed  it  to  A.  H. 
Johnson.  Johnson  had  built  a  house  upon 
the  property,  and  also  agreed  to  pay,  as  a 
consideration  for  the  property,  the  sura,  of 
$150.  The  deed  does  not  show  that  the 
property  was  conveyed  in  trust  for  Susan 
Johnson,  nor  was  there  any  evidence  tend- 
ing to  show  that  the  property  was  impressed 
with  such  a  trust  Susan  Johnson  never 
claimed  it  as  her  own,  nor  did  A.  EL  John- 
son recognize  it  as  hers.  On  the  contrary, 
he  alone  asserted  rights  of  ownership  over 
it.  Manifestly  William  Standafer  had  the 
right,  if  he  so  desired,  to  convey  the  land 
to  his  son-in-law.  At  the  time  this  convey- 
ance was  made,  it  was  not  unusual  for  the 
father  to  convey  land  to  his  son-in-law  rath- 
er than  to  his  daughter.  The  evidence  upon 
which  we  are  asked  to  adjudge  that  A.  H. 
Johnson  held  the  land  in  trust  for  his  wife 
is  very  meager  and  indefinite.  It  consists 
merely  of  conclusions  by  the  witnesses. 
They  did  not  state  any  acts  of  William 
Standafer,  or  any  remarks  which  he  made 
evidencing  a  purpose  to  create  a  trust  in 
favor  of  his  daughter.  A  careful  reading 
of  the  two  depositions  touching  this  ques- 
tion shows  that  the  whole  effect  of  their 
evidence  is  that  it  seemed  to  them  that  It 
was  the  intention  of  William  Standafer  to 
provide  a  home  for  his  daughter.  This  evi- 
dence is  not  sufficient  to  establish  a  trust. 

It  is  next  insisted  that  the  court  erred  in 
fixing  the  amount  of  personal  property  that 
came  into  the  bands  of  appellee.  The  proof 
shows  that  a  grocery  and  boarding  house 
were  conducted  in  the  name  of  appellee,  and 
the  bank  account  was  kept  in  her  name. 
This  was  sufficient  to  create  a  presumption 
of  ownership  of  the  grocery  and  bank  ac- 
count by  her.  When,  in  addition  to  this 
fact,  we  take  Into  consideration  the  evidence 
of  appellee,  we  are  inclined  to  the  opinion 
that  the  trial  court  did  not  err  in  its  judg- 
ment. 

Judgment  affirmed. 


HOME  BLDG.  ASS'N  v.  BRUNER,  Secre- 
tary of  State. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1909.) 

Corporations  (8  37*)— Corporate  Existence 
— Extension. 

While  under  Ky.  St.  1909.  «  570,  574  (Rus- 
sell's St.  §9  2156,  2145),  authorizing  a  corpora- 
tion formed  under  prior  statutes  to  avail  itself  of 
the  provisions  of  the  act  by  filing  its  acceptance 
of  the  provisions  of  the  constitution  with  the 
Secretary  of  State,  and  authorizing  the  amend- 
ment of  its  articles  in  the  same  manner  as  by 


corporations  organised  under  the  act  and  sec- 
tion 559  (section  2144),  authorizing  any  cor- 
poration, by  the  written  consent  of  the  own- 
ers of  two-thirds  of  Its  capital  stock,  to  amend 
its  articles  of  incorporation,  a  corporation  conjd 
amend  its  articles  of  incorporation  during  its 
corporate  life  under  section  561  (section  2147), 
providing  that,  when  any  corporation  expires 
by  the  terms  of  its  articles  of  incorporation,  it 
may  thereafter  be  continued  only  for  the  pur- 
pose of  closing  its  business,  it  could  not  amend 
its  articles  after  the  term  of  its  incorporation 
had  expired,  so  as  to  extend  its  corporate  life. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  (105;  Dec.  Dig.  9  37.*] 

Appeal  from  Circuit  Court  Franklin  Coun- 
ty. 

"To  be  officially  reported." 

Suit  by  the  Home  Building  Association 
against  Benjamin  L.  Bruner,  Secretary  of 
State,  to  compel  defendant  to  record  amend- 
ed articles  of  incorporation.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Herbert  Jackson,  for  appellant  James 
Breathitt  Arty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  Atty.  Gen.,  for  appellee. 

HOBSON,  J.  The  Home  Building  Asso- 
ciation is  a  corporation  created  under  chap- 
ter 56,  Gen.  St  1873,  on  May  3,  1890,  under 
articles  filed  in  the  county  clerk's  office  of 
Kenton  county.  By  the  terms  of  the  articles 
of  incorporation,  its  corporate  life  was  to  ex- 
tend for  25  years,  or  until  May  3,  1905.  On 
January  16,  1908,  it  filed  in  the  county  clerk's 
office  of  Kenton  county  an  amendment  to 
its  articles  of  incorporation  as  directed  in 
writing  by  more  than  three-fourths  of  its 
stockholders  extending  its  corporate  life  for 
25  years  from  May  3,  1905.  A  certified 
copy  of  the  amended  articles  was  delivered 
to  the  Secretary  of  State,  who  refused  to  re- 
cord the  amendment  unless  the  corporation 
paid  into  the  treasury  of  the  state  a  tax  of 
one-tenth  of  one  per  cent  upon  its  capital 
stock.  It  refused  to  pay  the  tax,  and  there- 
upon brought  this  suit  against  the  Secretary 
of  State  to  obtain  a  mandatory  injunction 
requiring  him  to  record  the  amended  articles 
of  incorporation.  The  Secretary  of  State  de- 
murred to  the  petition.  His  demurrer  was 
sustained  by  the  court,  and,  the  plaintiff  fail- 
ing to  plead  further,  the  petition  was  dis- 
missed, and  the  association  appeals. 

By  sections  570,  574,  Ky.  St  1909  (Russell's 
St  99  2156,  2145),  it  is  in  effect  provided 
that  any  corporation  formed  before  the  pas- 
sage of  the  present  statutes  may  avail  Itself 
of  the  provisions  of  the  act  by  filing  in  the 
office  of  the  Secretary  of  State  a  resolution 
adopted  by  its  board  of  directors  accepting 
the  provisions  of  the  Constitution  of  the 
state,  and  that  the  articles  of  such  corpo- 
ration may  be  amended  in  the  manner  pro- 
vided for  the  amendment  of  the  articles  of 
Incorporation  of  corporations  organised  un- 
der the  act.    Section  559  (section  2144)  pro- 
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vides  that  any  corporation  may  by  consent  In 
writing  of  the  owners  of  at  least  two-thirds 
of  Its  capital  stock  change  or  amend  any  of 
its  articles  of  Incorporation.  It  would  follow 
from  these  provisions  of  the  statute  that  the 
Home  Building  Association  might  amend  its 
articles  of  incorporation  in  the  manner  pro- 
Tided  by  the  statute  during  its  life  as  a  cor- 
poration. But  section  561  (section  2147)  pro- 
rides  that,  when  any  corporation  expires  by 
the  terms  of  its  articles  of  Incorporation,  it 
may  be  thereafter  continued  to  act  for  the 
purpose  of  closing  up  Its  business,  but  for  no 
other  purpose.  The  corporate  life  of  the 
Home  Building  Association  expired  on  May 
3,  1905.  After  that  date,  by  the  mandate  of 
the  statute,  it  could  continue  to  act  for  the 
purpose  of  closing  up  its  business,  but  for 
no  other  purpose.  The  proposed  amendment 
was  not  made  until  January  16,  1908,  or 
nearly  three  years  after  the  corporation  ex- 
pired by  the  terms  of  the  articles  of  incor- 
poration. When  the  corporate  life  of  the 
corporation  was  ended,  there  was  nothing 
to  extend.  ^  Here  it  was  proposed  nearly 
three  years  after  the  corporate  life  of  the 
association  had  expired  to  revivify  the  dead 
body,  and  to  make  that  relate  back  some  two 
years  and  eight  months.  In  other  words,  the 
association  for  two  years  and  eight  months 
had  only  existed  for  the  purpose  of  winding 
up  its  business,  and,  after  this  length  of 
time,  it  was  proposed  to  revivify  it  and  make 
it  a  live  corporation  for  the  two  years  and 
eight  months  during  which  it  had  not  been 
such. 

The  law  gives  a  certain  length  of  time 
for  the  filing  'of  records  in  this  court,  and 
provides  that  the  time  may  be  extended  by 
the  court,  but  under  this  provision  It  has  uni- 
formly been  held  that  when  the  time  has  ex- 
pired, there  is  nothing  to  extend,  and  that  the 
appeal  must  be  dismissed.  Hernstetn  v.  De- 
pue,  65  S.  W.  805,  23  Ky.  Law  Rep.  1498; 
Langhorn  v.  Wiley,  120  Ky.  511,  87  8.  W. 
206,  27  Ky.  Law  Rep.  908.  So,  when  the  ar- 
ticles of  a  corporation  have  expired,  it  is  too 
late  to  adopt  an  amendment  extending  the 
life  of  a  corporation;  for,  the  corporation 
having  expired,  this  is  in  effect  to  create  a 
new  corporation.  No  other  question  is  de- 
cided. 

Judgment  affirmed. 


PROWSE  et  al.  v.  BOARD  OF  EDUCA- 
TION FOR  CHRISTIAN  COUNTY. 

(Court  of  Appeals  of  Kentucky.   June  18, 1909.) 

1.  Schools  and  School  Distkicts  (g  10*)— 
Repeal— General  Repeal  or  Inconsistent 
Acts. 

Act  March  24,  1908  (Acts  1908,  p.  133,  c 
56;  Ky.  St  1900.  |  4426a),  relating  to  public 
schools,  and  providing  that  all  laws,  and  parts 
of  laws,  in  conflict  therewith  were  thereby  re- 
pealed, did  not  constitute  the  whole  school  law, 


•Tor  other 


but  only  repealed  so  much  of  the  old  law  as 

was  in  conflict  with  the  new: 

[Ed.  Note— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  I  10.*] 

2.  Schools  and  School  Districts  (8  11*)— 
School  System— Legislative  Determina- 
tion. 

Under  Const.  g  183,  requiring  the  General 
Assembly  to  provide,  by  appropriate  legislation, 
an  efficient  system  of  schools  throughout  th» 
state,  it  Is  for  the  General  Assembly  to  deter- 
mine what  system  will  be  most  efficient. 

[Ed.  Note.'— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  11.*] 

8.  Schools  and  School  Districts  ({  48*)— 
Statutes. 

Act  March  24,  1908  (Acts  1908,  p.  183.  c 
58;  Ky.  St  1909,  8  4426a).  regulating  public 
schools,  was  intended  mainly  to  substitute  a 
county  board,  having  control  of  all  the  schools 
in  the  county,  for  the  district  boards  of  trus- 
tees previously  existing;  the  act  being  intend- 
ed to  apply  only  to  territory  lying  outside  of 
graded  school  districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  8  46.*] 

4.  Schools  and  School  Districts  (8  13*)— 
Constitutional  Provisions  —  White  and 
Colored  Children. 

While  the  Constitution  requires  the  Gener- 
al Assembly  to  maintain  separate  schools  for 
white  and  colored  children,  it  does  not  require 
a  separate  system  of  education  for  each. 

[Ed.  Note. — For' other  cases,  see  Schools  end 
School  Districts,  Cent.  Dig.  8  15;  Dec.  Dig.  8 

5.  Schools  and  School  Districts  (8  10*)— 
Separate  Colored  Schools— Statutes. 

Act  March  24,  1908  (Acts  1908,  p.  133,  c. 
56;  Ky.  St  1909,  8  4426a),  regulating  public 
schools,  did  not  affect  the  provisions  of  the  old 
law  requiring  separate  schools  for  white  and 
colored  children,  and  forbidding  white  children 
to  attend  colored  schools,  or  vice  versa. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  8  10.*] 

6.  Schools  and  School  Districts  (g  13*)— 
Establishment— County  Board. 

Act  March  24,  1908  (Acts  1908,  p.  133,  c 
56;  Ky.  St.  1909,  8  4426a),  regulating  schools 
and  school  districts,  rests  the  power  to  establish 
school  districts  for  white  and  colored  children  in 
the  sound  discretion  of  the  county  boards. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  8  15;  Dec.  Dig.  g 

7.  Schools  and  School  Districts  (g  10*)— 
High  Schools— White  and  Colored  Chil-  ■ 

DBEN. 

Act  March  24,  1908  (Acts  1908,  p.  133,  c 
56;  Ky.  St..  1909,  g  4426a),  for  the  governing 
and  regulation  of  the  common  schools  of  the 
state,  and  providing  that  within  two  years  aft- 
er its  passage  there  should  be  established  by  the 
county  board  of  education  of  each  county  one 
or  more  county  high  schools,  provided  there  was 
not  already  existing  in  the  county  a  high  school, 
which  in  that  event  might  be  considered  as  meet- 
ing the  purposes  of  the  act,  was  not  unconsti- 
tutional for  failure  to  require  a  separate  high 
school  for  whites  and  blacks,  and  that,  if  a  high 
school  was  established  for  whites,  there  would 
be  a  discrimination  against  the  blacks,  since  the 
act  did  not  contemplate  any  such  discrimina- 
tion, but  required  an  efficient  system  of  sepa- 
rate schools  for  both  races, 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  g  10.*] 
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8.  Schools  and  School  Districts  (f  10*)— 

Statutes— School  Funds. 

Act  March  24,  1908  (Acta  1908,  p.  133.  c 
66;  Ky.  St  1909,  |  4426a),  regulating  public 
schools,  is  not  unconstitutional  in  that  it  re- 
quires the  fiscal  court  to  make  a  levy  sufficient 
to  raise  the  sum  found  necessary  by  the  board 
of  education,  since,  In  obeying  the  constitution- 
al mandate  to  provide  an  efficient  school  system, 
the  Legislature  must  necessarily  have  the  dis- 
cretion of  choosing  its  own  agencies,  and  con- 
ferring on  them  the  powers  deemed  by  it  essen- 
tial to  accomplish  the  required  end. 

[Eld.  Mote.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  }  10.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty. 

"To  be  officially  reported." 

Suit  by  the  Board  of  Education  for  Chris- 
tian County  against  Charles  O.  Prowse  and 
others  composing  the  fiscal  court  of  that 
county,  to  obtain  a  writ  of  mandamus  com- 
pelling defendants  to  make  a  levy  for  school 
purposes  for  the  year  beginning  July  1,  1909. 
The  court  granted  the  writ  as  prayed,  and 
defendants  appeal.  Judgment  affirmed. 

John  C.  Duffy,  Hazelrigg  &  Hazelrlgg,  and 
McQuown  &  Beckham,  for  appellants.  Hunt- 
er Wood  &  Son,  J.  A.  Sullivan,  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst. 
Arty.  Gen.,  for  appellee. 

HOBSON,  J.  Under  an  act  entitled  "An  act 
for  the  government  and  regulation  of  the 
common  schools  of  this  state,"  approved 
March  24,  1908  (see  Acts  1908,  p.  133, 
c.  56 ;  Ky.  St  { 4426a),  the  board  of  education 
of  Christian  county,  by  written  statement, 
asked  the  fiscal  court  of  that  county  to  make 
a  levy  on  all  property  subject  to  taxation 
under  the  act,  sufficient  to  raise  the  sum  of 
$10,000,  exclusive  of  the  cost  of  collection  for 
school  purposes  for  the  school  year  beginning 
July  1,  1909.  The  fiscal  court,  being  advised 
by  the  county  attorney  that  the  act  was  un- 
constitutional, refused  to  make  the  levy,  and 
thereupon  the  board  of  education  brought 
this  suit  in  the  Christian  circuit  court  to 
obtain  a  writ  of  mandamus  against  the  mem- 
bers of  the  fiscal  court  compelling  them  to 
make  the  levy.  The  defendants  entered  their 
appearance,  and  filed  a  demurrer  to  the  pe- 
tition. The  court  overruled  the  demurrer. 
The  defendants  declined  to  plead  further,  and 
the  court  granted  the  writ  as  prayed.  The 
defendants  appeal. 

While  the  act  makes  radical  change  in  our 
present  school  laws.  It  was  manifestly  not 
intended  to  be  the  whole  law  on  the  subject 
The  repealing  clause  is  in  these  words:  "All 
laws  and  parts  of  laws  in  conflict  with  this 
act  are  hereby  repealed."  Under  this  provi 
sion  only  so  much  of  the  old  law  as  is  in 
conflict  with  the  new  law  is  repealed.  There 
are  many  subjects  embraced  in  the  old  law 
which  are  not  touched  by  the  new;  and  it 
is  manifest  from  the  act  that  it  was  only  in- 


tended to  change  the  existing  law  in  the  par- 
ticulars to  which  it  relates.   Section  183  of 
the  Constitution  requires  the  General  As- 
sembly to  provide  by  appropriate  legisla- 
tion an  efficient  system  of  common  schools 
throughout  the  state.   What  system  will  be 
most  efficient  is  for  the  Judgment  of  the 
General  Assembly.   The  Legislature  was  of 
opinion  that  the  old  system  was  not  as  ef- 
ficient as  it  should  be,  and  that  some  change 
was  necessary.    It  also  evidently  concluded 
that  the  proposed  change  would  make  the 
schools  more  efficient  In  a  matter  like  this, 
resting  within  the  discretion  of  the  General 
Assembly,  the  court  will  not  substitute  its 
judgment  for  the  judgment  of  the  Assembly, 
and  It  will  not  Interfere  with  the  action  of 
the  Legislature,  unless  a  palpable  effort  to 
evade  the  mandate  of  the  Constitution  should 
appear.   The  common  school  system  hereto- 
fore has  consisted  of  a  school  in  each  dis- 
trict controlled  by  three  trustees  elected  In 
that  district  The  main  purpose  of  the  act 
in  question  is  to  substitute  a  county  board, 
having  control  of  all  the  schools  in  the  coun- 
ty, for  the  district  boards  of  trustees  here- 
tofore existing.   Graded  schools  are  except- 
ed out  of  the  operation  of  the  act  The  act 
only  applies  to  the  territory  lying  outside 
of  any  graded  school  district    The  white 
children  and  the  colored  children  within  any 
city  or  graded  school  district  remain  under 
the  old  law,  and  are  in  no  wise  affected  by 
this  act,  as  it  only  applies  to  that  part  of 
the  county  outside  of  these  districts.  No 
Injustice  Is  therefore  done  either  the  white 
or  colored  children  in  graded  school  districts 
by  the  act;  for  these  districts  are  govern- 
ed by  the  old  law, .as  though  this  act  had 
not  been  passed   In  providing  for  a  school 
board  to  have  charge  of  all  the  schools  In  the 
county  outside  of  the  graded  school  districts, 
whether  white  or  colored,  the  Legislature 
did  not  Introduce  a  new  Idea  Into  our  laws. 
We  have  the  same  system  now  in  the  cities 
of  the  commonwealth,  and  the  experience  of 
the  working  of  these  boards  In -the  cities  no 
doubt  prompted  the  Legislature  to  extend 
the  same  system  to  the  country  districts. 
While  the  Constitution  requires  the  General 
Assembly  to  maintain  separate  schools  for 
white  and  colored  children,  it  does  not  re- 
quire a  separate  system  of  education  for 
both.  We  have  always  had  one  State  Super- 
intendent, who  has  charge  of  all  the  schools 
of  the  state;  one  State  Board  of  Education, 
whose  jurisdiction  extends  alike  over  white 
and  colored  people;  one  county  superintend- 
ent, who  has  charge  of  all  the  schools  in  the 
county.   To  provide  for  a  county  board  of 
education  is  in  line  with  the  laws  that  have 
always  been  In  force.    If  the  law  does  not 
work  well  in  its  present  shape,  the  General 
Assembly  may  remedy  the  evil,  but  this  is  a 
matter  addressed  to  Its  discretion.  The  act 
Is  not  unconstitutional  because  the  Legisla- 
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tare  provided  for  only  one  county  board  of 
education. 

All  of  the  provisions  of  the  old  law  re- 
quiring separate  schools  for  white  and  color- 
ed children,  and  forbidding  that  white  chil- 
dren shall  attend  colored  schools,  or  that 
colored  children  shall  attend  white  schools, 
are  left  In  force  by  the  act  In  fact  section 
17  of  the  act  recognizes  that  there  must  be 
separate  districts  for  white  and  colored  chil- 
dren. It  is  insisted  that  under  section  2  of 
the  act  a  school  district  may  not  contain  less 
than  40  white  children  nor  more  than  100, 
and  that  as  the  districts  are  to  be  establish- 
ed on  this  basis,  great  Injustice  may  be  done 
the  colored  children.  To  prevent  this,  sec- 
tion 17  was  Inserted  in  the  act,  giving  the 
county  board  power  to  consolidate  any  two 
or  more  districts  with  reference  to  the  needs 
of  either  white  or  colored  children.  If  there 
.are  not  enough  colored  children  in  any  dis- 
trict. It  may  be  consolidated  with  some  other 
colored  district  so  that  Injustice  shall  not 
be  done.  The  question  of  laying  off  the  coun- 
ties In  to  districts  so  as  to  do  no  injustice 
to  either  race  Is  not  without  difficulty,  as 
there  are  In  some  of  the  counties  of  the 
state  a  large  number  of  colored  people,  and 
In  a  large  part  of  the  state  few  or  no  colored 
people.  And  so  the  Legislature  left  the  mat- 
ter of  the  school  districts  to  be  worked  out 
by  the  county  boards  in  each  county  accord- 
ing to  their  sound  discretion,  upon  the  idea 
that  these  boards  being  upon  the  ground 
could  solve  the  question  better  than  the  Leg- 
islature. 

The  act  provides  that  within  two  years 
after  its  passage  there  shall  be  established, 
by  the  county  board  of  education  of  each 
county,  one  or  more  county  high  schools,  pro- 
vided there  Is  not  already  existing  in  the 
county  a  high  school,  and  that,  In  this  event, 
the  high  school  may  be  considered  as  meet- 
ing the  purposes  of  the  act  without  the  es- 
tablishment by  the  board  of  a  high  school. 
It  Is  Insisted  that  the  act  is  void  because  it 
does  not  require  a  separate  high  school  for 
whites  and  blacks,  and  that  If  a  high  school 
Is  established  for  whites,  there  will  be  a  dls- 
crlmlnaton  against  the  blacks.  But  it  will 
be  observed  that  the  act  requires  the  board 
to  establish  one  or  more  high  schools.  The 
act  also  provides  that  the  money  derived 
from  the  taxes  shall  be  spent  by  the  board 
according  to  its  best  judgment  to  promote 
the  cause  of  education  in  the  county.  When 
the  board  of  education  shall  discriminate 
against  either  race,  then  the  race  discrim- 
inated against  may  raise  that  question.  The 
act  does  not  contemplate  that  there  shall  be 
any  discrimination.  The  act  is  passed  under 
the  provision  of  the  Constitution  requiring 
the  Legislature  to  provide  an  efficient  system 
of  common  schools,  and  to  maintain  separate 
schools  for  white  and  colored  children.  The 
duty  Imposed  by  the  Constitution  upon  the 


Legislature  is  the  same  as  to  both  white  and 
colored  children,  both  as  to  separate  schools 
and  as  to  the  efficiency  of  the  schools.  The 
county  board  hold  office  under  the  Consti- 
tution; and  in  discharging  their  duties  they 
should  administer  the  funds  as  provided  by 
the  Constitution,  according  to  their  best  judg- 
ment. There  is  nothing  in  the  act  authoriz- 
ing any  discrimination. 

The  act  is  not  unconstitutional  In  that  It 
requires  the  fiscal  court  to  make  a  levy  suf- 
ficient to  raise  the  sum  found  necessary  by 
the  board  of  education.  In  obeying  the  con- 
stitutional mandate  to  provide  an  efficient 
system  of  common  schools  the  Legislature 
must  necessarily  have  the  discretion  of  choos- 
ing Its  own  agencies,  and  conferring  upon 
them  the  powers  deemed  by  It  necessary  to 
accomplish  the  ends  aimed  at  The  whole 
subject  of  common  school  education  is  con- 
fided to  the  judgment  of  the  General  Assemb- 
ly by  the  Constitution.  It  may  create  such 
agencies  as  it  deems  proper  to  carry  out 
the  provisions  of  the  Constitution.  The- 
General  Assembly  comes  fresh  from  the  peo- 
ple. After  a  short  session  of  60  days  It  re- 
turns to  the  people,  and  if  any  measures  con- 
ceived by  it  to  provide  an  efficient  system  of 
common  schools  throughout  the  state  shall 
not  prove  satisfactory  to  the  people,  they 
have  ample  remedy  in  their  own  hands  to 
correct  the  evil.  While  Kentucky  has  spent 
large  sums  for  education,  the  fact  remains 
that  our  percentage  of  Illiteracy  is  far  above 
the  average  in  the  states  about  us;  and  it 
must  be  conceded  by  all  that  there  was  ur- 
gent need  of  some  action  by  the  General  As- 
sembly to  provide  a  more  efficient  system  of 
common  schools  than  we  have  had.  On  the 
whole  case,  we  find  nothing  in  the  act  that 
Is  unconstitutional. 

Judgment  affirmed. 


SOUTHERN  PAC.  CO.  v.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.  June  19, 1909.> 

1.  Taxation  (J  890*)— Railroad  Companies 
— Franchise. 

Ky.  St.  1909,  I  4081  (Russell's  St.  {  6054), 
providing  that,  where  the  lines  of  a  railroad' 
company  shall  extend  beyond  the  state,  the  state 
board  of  valuation  and  assessment  shall  fix  the- 
value  of  the  capital  stock  as  before  provided, 
and  that  the  proportion  of  the  value  of  the  cap- 
ital stock  which  the  length  of  the  lines  in  the 
state  bears  to  the  total  length  of  the  lines  in 
the  state  and  elsewhere  shall  be  considered  in. 
fixing  the  value  of  the  franchise  of  the  compa- 
ny liable  for  taxation,  does  not  provide  that  the 
proportion  between  the  lines  in  the  state,  and 
the  total  length  in  and  out  of  the  state,  shall' 
be  conclusive,  but  simply  that  it  shall  be  con* 
sidered  in  fixing  the  value  of  the  franchise. 

[Ed.  Note. — For  other  cases,  see  Taxation: 
Cent  Dig.  §J  653,  654;  Dec  Dig.  {  390.*] 

2.  Taxation  (§  497*)— Ebbob  in  Valuation- 
—Effect. 

Where,  owing  to  the  fact  that  a  railroad' 
company  incorporated  in  the  state  had  no  lines 
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therein,  Ky.  St  1909,  I  4081  (Russell's  St.  ( 
<i054),  providing  that  the  proportion  of  the  val- 
ue of  the  capital  stock  which  the  length  of  the 
lines  of  a  railroad  company  in  the  state  bears 
to  the  total  length  in  the  state  and  elsewhere 
shall  be  considered  in  valuing  the  franchise  for 
taxation,  furnished  no  criterion  by  which  to  as- 
sess its  franchise,  and  the  state  board  of  assess- 
ment and  valuation,  in  entire  good  faith,  lump- 
ed it  at  a  certain  sum,  and  there  is  an  entire 
failure  to  show  fraud  or  mistake,  and  taxes 
were  paid  upon  the  valuation,  its  action  was  not 
void,  and,  it  the  board  erred  in  judgment,  that 
is  no  reason  why  a  mandamus  should  be  award- 
ed, requiring  it  to  again  meet  and  assess  the 
franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  $  497.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Mandamus  by  the  Commonwealth  against 
the  Southern  Pacific  Company  and  another. 
Judgment  for  the  Commonwealth,  and  the 
company  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  petition. 

Humphrey,  Davis  &  Humphrey,  for  appel- 
lant N.  R.  Hays,  Jas.  Breathitt,  J.  Smith 
Hays,  Chas.  H.  Morris,  and  Jno.  W.  Ray, 
for  appellee. 


HOBSON,  J.  The  Southern  Pacific  Compa- 
ny was  Incorporated  by  an  act  of  the  Ken- 
tucky Legislature  approved  March  17,  1884. 
Acts  1883-84,  p.  725,  c.  403.  By  its  charter 
very  broad  powers  were  conferred,  and  it  was 
provided  in  the  charter  among  other  things 
that  the  company  might  lease,  own,  or  operate 
any  railroad,  but  that  it  should  not  have  pow- 
er to  lease,  own,  or  operate  any  railroad  in 
Kentucky.  By  an  amendment  to  the  char- 
ter this  was  qualified  so  as  to  make  the  sec- 
tion read  that  It  should  not  lease,  own,  or 
operate  any  railroad  in  the  state  of  Kentucky 
except  subject  to  and  in  conformity  with  the 
provisions  of  the  laws  of  the  state  of  Ken- 
tucky applicable  to  railroads,  and  with  no 
special  rights  except  the  general  and  ordi- 
nary rights  of  common  carriers  possessed  by 
railroads  generally.  The  company  maintains 
its  chief  office  at  Beachmont,  near  Louisville. 
Ky.,  and  there  the  meetings  of  Its  stockhold- 
ers are  held  annually.  It  owns  and  operates 
a  line  of  steamships  between  New  York  and 
New  Orleans  and  Galveston,  also  a  line  of 
railroad  from  El  Paso,  Tex.,  to  San  Francis- 
co, Cal.,  and  to  Portland,  Ore.,  and  from  San 
Francisco  to  Ogden,  Utah,  with  various 
branches.  It  also  controls  the  line  of  rail- 
road from  El  Paso,  Tex.,  to  New  Orleans, 
La.,  although  this  line  is  operated  under  a 
separate  organization  by  reason  of  the  stat- 
utes of  the  state  which  so  require.  It  em- 
ploys 60,000  employe.  It  made  Its  reports 
regularly  to  the  Auditor  under  section  4077, 
Ky.  St.  1909  (Russell's  St.  f  6050),  and  upon 
these  reports  was  regularly  assessed  by  the 
state  board  of  valuation  and  assessment  for  a 


franchise  tax  for  the  years  1902,  1903,  1904, 
1905,  1906;  the  board  assessing  Its  fran- 
chise for  each  of  these  years  at  $1,000,000. 
This  suit  was  brought  by  the  Attorney  Gen- 
eral against  the  board  and  the  Southern  Paci- 
fic Company,  in  which  it  was  charged  that 
the  valuation  made  by  the  board  of  the  fran- 
chise was  unauthorized,  illegal,  fraudulent, 
and  void.  A  mandamus  was  prayed  requir- 
ing the  board  to  meet  again  and  assess  the 
franchise  for  each  of  the  years  named.  An 
answer  was  filed  putting  in  issue  the  allega- 
tions of  the  petition,  and  on  final  hearing  the 
circuit  court  adjudged  the  plaintiff  the  relief 
sought  From  this  judgment  the  Southern 
Pacific  Company  appeals. 

As  shown  by  Its  report  to  the  Auditor  the 
defendant  operates  the  following  railroads 
and  water  lines: 

Railroads.  Miles. 

Central  Pacific  Railway   1.489.26 

Oregon  &  California  Railroad  (Oregon)  600.16 
South  Pacific  Coast  Railway  (Califor- 
nia)  100.36 

Southern  Pacific  Railroad  Company. .  3,394.28 
New  Mexico  &  Arizona  Railroad....  88.19 
Sonora  Railway  (Mexico)   202.60 

Water  Lines. 
New  York  to  New  Orleans  (ocean  line)  1,800.00 
New  Orleans  to  Havana  (ocean  line). .  700.00 
New  York  to  Galveston  (ocean  line) . .  1,900.00 
Certain  other  ferries  and  water  lines. .  324.69 

All  of  these  railroads,  as  well  as  the  steam- 
ship lines,  are  operated  directly  by  the  South- 
ern Pacific  Company.  Besides  this  the  South- 
ern Pacific  Company  owns  all,  or  a  majority, 
of  the  stock  In  the  following  railroads: 

Miles. 

Galveston,  Harrisburg  &  San  Antonio 

Railway  (Texas)   1,342.71 

Houston,  East  &  West  Texas  Railway  190.94 

Houston  &  Shreveport  Railroad   30.78 

Houston  &  Texns  Central   789.01 

Iberia  &  Vermillion  Railroad  (Louisi- 
ana)   15.64 

Louisiana  Western  Railroad   198.28 

Morgan's  Louisiana  &  Texas  Railroad 

&  Steamship   350.95 

Nevada  &  California  Railway   330.48 

Texas  &  New  Orleans  Railroad   446.18 

Or  a  total  of   3.703.97 

The  defendant's  report  filed  with  the  State 
Auditor  for  1906  shows  the  following  valua- 
tion of  said  property,  in  round  numbers. 

(1)  Stock  in  foreign  corpora- 

tions (at  par)  $403,000,000  00 

(2)  Bonds  (par  value)   15.000.000  00 

(3)  Ships,  tugs,  and  steamers      8,000.000  00 

A  total  of  over  $426,000,000  00 

The  reports  for  the  other  years  disclosed, 
practically  the  same  facts. 

No  part  of  the  lines  of  the  company  He  in 
Kentucky,  and  by  section  4081,  Ky.  St  1909 
(Russell's  St  {  6054),  it  is  provided  that, 
where  the  lines  of  such  a  corporation  extend 
beyond  the  limits  of  this  state,  the  board  will 
fix  the  value  of  the  capital  stock  as  before 
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provided,  and  that  the  proportion  of  the  value 
of  the  capital  stock  which  the  length  of  the 
lines  operated,  owned,  leased,  or  controlled 
In  this  state  bears  to  the  total  length  of  the 
lines  owned,  leased,  or  controlled  In  this 
state  and  elsewhere  shall  be  considered  in  fix- 
ing the  value  of  the  corporate  franchise  of  the 
corporation  liable  for  taxation  in  the  state. 
The  difficulty  which  the  board  encountered 
when  they  went  to  fix  the  value  of  the  fran- 
chise of  the  corporation  was  that  no  part  of 
Its'  lines  lying  in  Kentucky,  the  statute  gave 
them  no  criterion  by  which  to  assess  the 
franchise.  The  company  insisted  that  it  was 
not  liable  to  any  tax  under  the  statute,  and 
finally  the  board  fixed  the  value  of  the  fran- 
chise at  $1,000,000,  the  company  agreeing 
that  it  would  acquiesce  in  this,  and  this  val- 
uation was  continued  for  each  of  the  years 
named.  It  is  Insisted  that  this  action  of  the 
board  was  purely  arbitrary,  and  was  void. 

There  is  no  showing  that  any  fact  was  con- 
cealed from  the  board.  The  reports  of  the 
company  to  the  board  disclosed  all  the  facts 
which  are  now  shown  by  the  record  before 
us.  On  these  facts  the  board  was  required 
to  exercise  its  Judgment,  and  fix  the  value  of 
the  franchise.  The  statute  does  not  provide 
that' the  proportion  between  the  lines  In  this 
state  and  the  lines  in  and  out  of  this  state 
shall  be  conclusive.  It  simply  provides  that 
this  fact  shall  be  considered  by  the  board. 
The  relative  length  of  the  lines  in  and  out  of 
this  state  would  throw  much  light  on  the 
value  of  the  franchise  exercised  In  this 
state;  bat  there  might  be  other  facts  throw- 
ing light  on  the  question.  The  Constitution 
provides  that  all  property  shall  be  assessed 
at  Its  fair  cash  value,  and  so  the  board  was 
left  under  the  statute  to  fix  the  value  of  the 
franchise  at  its  fair  cash  value  on  all  the 
facts  before  It.  With  all  the  facts  before  it, 
the  board  fixed  the  value  of  the  franchise 
at  $1,000,000.  The  rule  Is  elementary  that, 
though  an  assessing  officer  errs  greatly  in 
judgment  in  fixing  the  value  of  the  property, 
his  action  is  not  void  unless  procured  by 
fraud  or  made  by  mistake.  The  board  acted 
in  perfect  good  faith.  They  had  before 
them  a  very  difficult  problem.  In  proceed- 
ings Instituted  by  revenue  agents,  property 
'belonging  to  the  company  was  assessed  each 
year  as  omitted  amounting  to  between  $2,- 
000,000  and  $3,000,000  and  all  these  taxes 
have  been  paid  year  after  year  by  the  com- 
pany. There  is  an  entire  failure  to  show 
fraud  or  mistake.  The  proof  simply  shows 
that  the  board,  being  In  great  doubt  how  to 
assess  the  franchise  or  how  to  determine  its 
value,  finally  lumped  it  at  $1,000,000.  This 
was  an  exercise  of  Judgment  on  their  part, 
'liie  statute  confided  to  them  the  valuing  of 
the  property.  The  taxes  were  paid  upon 
the  valuation.  Their  action  was  not  void. 
They  discharged  the  duty  devolved  upon 
them  by  the  statute  as  best  they  could,  and, 


if  they  erred  in  Judgment,  that  Is  no  reason  . 
why  the  court  should  award  a  mandamus 
against  them  requiring  them  to  meet  again 
and  make  an  assessment  of  the  franchise. 
If  a  mandamus  were  awarded,  the  present 
board  would  only  be  able  to  make  another 
lump  assessment  on  the  same  reports. 

Practically  the  same  question  was  before 
us  in  Coulter,  Auditor,  v.  Louisville  Bridge 
Co.,  114  Ky.  42,  70  S.  W.  29.  In  that  case 
upon  the  report  made  to  It  by  the  company, 
the  board  in  1899  made  this  entry  on  Its 
record:  "No  franchise."  In  1900  the  board 
on  the  same  report  made  an  assessment  of 
$662,088,  proceeding  upon  the  idea  that  the 
preceding  board  had  failed  to  act  But  this 
court  held  the  assessment  void.  It  said:  "If 
the  board  of  1898  had  fixed  a  valuation  of 
$100,000  on  appellee's  franchise,  acting  under 
the  same  circumstances  as  shown  in'  this 
case,  and  appellee  had  paid  the  tax,  could 
appellant  and  his  associates  constituting  the 
present  board  have  ignored  that  action,  and 
revalued  and  reassessed  the  franchise?  If 
they  could,  then  there  is  no  end  to  this  thing. 
Nor  would  there  be  to  any  assessment  or 
listing  of  any  property  for  taxation  by  any 
assessing  board  or  assessor.  We  are  of  opin- 
ion and  hold  that  when  the  proper  assessing 
officers,  within  the  time  and  substantially 
in  the  manner  prescribed  by  statute,  have 
acted  in  considering  aud  fixing  the  valuation 
upon  property  liable  to  assessment  for  taxa- 
tion, and  no  relief  has  been  obtained  within 
the  time  allowed  by  statute  for  correcting 
their  action,  If  erroneous,  that  action  is  fin- 
al." Here  the  board  in  the  years  named  act- 
ed upon  the  reports  returned  to  it  and  made 
an  assessment.  Their  action  Is  final,  and  the 
present  board  is  without  authority  to  act 
in  the  premises. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  the  circuit  court  to  dismiss 
the  petition. 

NTJNN,  J.,  concurs  in  the  conclusion,  but 
not  in  the  reasoning,  of  the  opinion,  being  of 
opinion  that  the  board  had  no  authority  to 
act  at  all. 

LASSING,  J.,  not  sitting. 


COMMONWEALTH  v.  SOUTHERN  PAC. 
CO. 

(Court  of  Appeals  of  Kentucky.  June  19, 1909.) 

Taxation  (|  98*)  — Situs  of  Property  — 

Ships. 

The  situs  of  a  ship  engaged  In  the  coast- 
wise trade  for  the  purpose  of  taxation  is  the 
domicile  of  the  owner,  though  it  in  fact  has  nev- 
er been  there,  and  under  ordinary  circumstances 
cannot  go  there,  and  irrespective  of  the  place  of 
enrollment,  except  that,  where  a  ship  has  ac- 
quired an  actual  situs  in  a  state  other  than  the 
domicile  of  the  owner,  it  may  be  there  taxed 
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because  within  the  Jurisdiction  of  the  taxing  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  200;  Dec.  Dig.  {  98.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  in  the  county  court  under  Ky.  St 
S  4241,  by  the  Commonwealth  against  the 
Southern  Pacific  Company  for  the  assess- 
ment of  omitted  property.  Judgment  for 
the  Commonwealth,  and  the  company  appeal- 
ed to  the  circuit  court,  where  there  was  a 
Judgment  for  it,  and  the  Commonwealth  ap- 
peals.   Reversed  and  remanded. 

M.  J.  Holt  and  Jos.  Selligman,  for  the  Com- 
monwealth. Humphrey,  Davie  &  Humphrey, 
for  appellee. 

HOBSON,  J.  The  Southern  Pacific  Com- 
pany was  incorporated  by  an  act  of  the  Gen- 
eral Assembly  of  Kentucky  approved  March 
17,  1884  (Acts  1883-84,  p.  725,  c.  403).  Its 
principal  office  is  maintained  at  Beachmont, 
in  Jefferson  county,  Ky.,  near  Louisville.  It 
operates  an  extensive  system  of  railroads  and 
also  a  line  of  steamships  between  New  York 
and  New  Orleans  and  Galveston.  The  partic- 
ulars of  these  matters  are  more  fully  stated 
in  the  opinion  this  day  filed  In  the  case  of 
Southern  Pacific  Company  v.  Commonwealth 
of  Kentucky,  120  S.  W.  309.  This  suit  was 
brought  by  an  auditor's  agent  in  the  Jeffer- 
son county  court  in  the  name  of  the  common- 
wealth against  the  company  under  section 
4241,  Ky.  St.  (Russell's  St.  §  6170),  for  the 
assessment  of  property  omitted  from  assess- 
ment by  It  for  the  years  1907  and  1908.  The 
county  court  on  a  hearing  of  the  case  dis- 
missed the  petition  as  to  everything  but  the 
steamships;  but  entered  a  Judgment  assess- 
ing them  for  taxation.  The  company  appeal- 
ed to  the  circuit  court,  and  there  a  judgment 
was  entered  dismissing  the  petition  abso- 
lutely. From  that  judgment  the  appeal  be- 
fore us  is  prosecuted. 

The  ships  are  enrolled  or  licensed  from  the 
port  of  New  York,  and  they  ply  between  New 
York  and  New  Orleans  or  New  York  and  Gal- 
veston. The  question  to  be  determined  Is: 
Are  these  steamships  taxable  at  the  domi- 
cile of  their  owner  at  Beachmont  In  Jeffer- 
son county?  They  are  tangible  personal  prop- 
erty, and  therefore  should  have  been  assess- 
ed by  the  assessor  of  Jefferson  county  If  they 
are  taxable  there.  The  ships,  In  fact,  have 
never  been  in  Kentucky,  and  under  ordinary 
circumstances  cannot  come  to  Beachmont. 
Yet  It  is  the  domicile  of  their  owner,  and, 
if  they  are  taxable  at  the  domicile  of  their 
owner,  they  may  be  taxed  In  Jefferson  coun- 
ty. In  Hays  v.  Pacific  Mall  Co.,  17  How.  596, 
15  L.  Ed.  254,  the  Pacific  Mall  Company  was 
Incorporated  by  the  laws  of  New  York.  Its 
principal  place  of  business  was  in  New  York. 


All  of  the  vessels  were  registered  In  New 
York,  the  residence  of  the  owner.  It  was 
held  that  these  ships,  although  plying  in  the 
Pacific,  acquired  no  situs  In  California ;  that 
their  situs  was  at  the  home  port,  the  domicile 
of  the  owner.  In  St  Louis  v.  Wiggins  Ferry 
Co.,  11  Wall.  423,  20  L.  Ed.  193,  the  boats 
were  owned  by  an  Illinois  corporation  and 
plied  between  a  point  In  Missouri  and  a  point 
in  Illinois.  It  was  held  that  they  acquired  no 
situs  In  the  city  of  St.  Louis;  but  that  their 
situs  was  at  the  domicile  of  the  owner,  and 
that  they  were  taxable  in  Illinois.  In  Mor- 
gan v.  Parham,  16  WaU.  471,  21  L.  Ed.  303, 
the  owner  of  the  ship  had  his  domicile  in 
New  York,  and  the  vessel  was  registered  at 
the  port  of  New  York,  but  plied  between  the 
ports  of  New  Orleans  and  Mobile.  The  court 
held  that  the  vessel  had  no  situs  outside  of 
the  domicile  of  the  owner  and  was  assessable 
at  New  York,  where  he  resided,  although,  in 
fact,  It  never  came  there.  In  Ayer  St  Lord 
Tie  Company  v.  Kentucky,  202  U.  S.  409,  26 
Sup.  Ct.  679,  60  L.  Ed.  1082,  the  owner  of 
the  boats  had  its  domicile  at  Chicago.  The 
boats  plied  in  the  Ohio  and  Tennessee  riv- 
ers. They  could  not  go  to  Chicago,  and  they 
were  enrolled  at  Paducah  as  their  home  port 
This  court  held  that  the  owner  in  enrolling 
them  at  Paducah  as  their  home  port  had  giv- 
en them  a  situs  in  Kentucky,  and  that  they 
were  therefore  taxable  in  Kentucky.  See 
Commonwealth  ex  rel.  Lucas  v.  Ayer  &  Lord 
Tie  Co.,  117  Ky.  161,  77  S.  W.  686,  79  S.  W. 
290.  But  on  appeal  to  the  United  States  Su- 
preme Court  the  judgment  was  reversed,  and 
it  was  held  that  these  boats  were  taxable 
at  the  domicile  of  the  owner.  The  court  re- 
viewed Its  previous  opinions,  and  thus  stated 
the  rule  which  it  deduced  from  them :  "The 
general  rale  has  long  been  settled  as  to  ves- 
sels plying  between  the  ports  of  different 
states,  engaged  In  the  coastwise  trade,  that 
the  domicile  of  the  owner  is  the  situs  of  s> 
vessel  for  the  purpose  of  taxation,  wholly 
Irrespective  of  the  place  of  enrollment,  sub- 
ject, however,  to  the  exception  that,  where  a 
vessel  engaged  In  Interstate  commerce  has  ac- 
quired an  actual  situs  In  a  state  other  than 
the  place  of  the  domicile  of  the  owner,  It 
may  there  be  taxed  because  within  the  ju- 
risdiction of  the  taxing  authority." 

The  case  of  Old  Dominion  Steamship  Com- 
pany v.  Virginia,  198  U.  S.  299,  25  Sup.  Ct 
686,  49  L.  Ed.  1059,  illustrates  the  exception 
referred  to.  In  that  case,  although  the  domi- 
cile of  the  owner  was  In  New  York,  the  ves- 
sels were  navigated  wholly  within  the  limits 
of  the  state  of  Virginia,  and  it  was  held  that 
these  vessels  had  thus  acquired  a  situs  in 
Virginia.  But  the  vessels  In  controversy  here 
have  no  situs  in  New  York  or  New  Orleans. 
They  ply  In  the  coastwise  trade.  They  have 
not  been  taxed  and  cannot  be  taxed  either 
In  New  York,  in  Louisiana,  or  in  Texas ;  for 
they  acquire  no  situs  In  these  states  simply 
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by  landing  to  put  off  or  take  on  a  cargo  or  by 
remaining  In  port  a  few  days  for  this  or 
other  temporary  purpose.  If  they  are  not 
taxable  In  Kentucky,  they  are  not  taxable 
anywhere.  Their  owner  Is  a  citizen  of  Ken- 
tucky. It  derives,  not  only  Its  existence,  but 
all  Its  powers,  from  the  laws  of  Kentucky. 
The  ships  carry  the  American  flag  and  enjoy 
the  protection  of  the  laws  of  the  United 
States,  by  reason  of  the  fact  that  their  own- 
er is  a  citizen  of  Kentucky.  Being  thus  pro- 
tected by  the  United  States,  and  their  owner 
enjoying  all  the  privileges  which  Its  citizen- 
ship In  Kentucky  confers,  these  ships  should 
bear  their  just  proportion  .of  the  public  bur 
den  of  taxation. 

We  therefore  conclude  that  the  county 
court  properly  assessed  them  for  taxation, 
and  that  the  circuit  court  erred  in  holding 
otherwise.  We  find  no  other  error  in  the 
record. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  Indicated. 

LA8SING,  J.,  not  sitting. 


COMMONWEALTH  v.  SOUTHERN  PAO. 
CO. 

(Court  of  Appeals  of  Kentucky.   June  19, 1909.) 

Compromise  and  Settlement  (1  8*)— Judg- 
ment (J  72*)— Demand  fob  Taxes. 

Though  a  liquidated  demand  for  taxes  can- 
not be  compromised,  the  Constitution  does  not 
forbid  tbe  compromise  of  an  unliquidated  de- 
mand, and  a  judgment  upon  an  agreed  stipula- 
tion of  facts  will  not  be  disturbed  ordinarily, 
except  for  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Compromise 
ard  Settlement,  Dec.  Dig.  |  3  ;•  Judgment,  Dec 
Dig.  {  72.*] 

Appeal  from  tbe  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  In  tbe  county  court  by  the  Common- 
wealth against  the  Southern  Pacific  Com- 
pany. There  was  a  Judgment  for  the  company, 
and  the  commonwealth  appealed  to  the  circuit 
court  which  court  concurred  In  the  judgment 
of  tbe  county  court,  and  the  commonwealth 
appeals.  Affirmed. 

N.  B.  Hays,  Jas.  Breathitt,  Jas.  H.  Hazel- 
rlgg.  J.  Smith  Hays,  and  Chas.  H.  Morris, 
for  the  Commonwealth.  Humphrey,  Davie 
&  Humphrey,  for  appellee. 

HOBSON,  J.  After  the  Southern  Pacific 
Company  had  been  assessed  for  a  franchise 
tax  for  the  year  1905  by  the  board  of  valua- 
tion and  assessment  upon  a  valuation  of  the 
franchise  at  $1,000,000  on  February  12,  1900, 
the  commonwealth  of  Kentucky  by  a  revenue 
agent  filed  a  suit  against  tbe  Southern  Pacific 
Company,  seeking  to  have  assessed  the  prop- 
erty of  tbe  company  omitted  by  the  assessor 
of  Jefferson  county,  which  should  have  been 


assessed  as  of  September  1,  1905.  Another 
similar  suit  was  filed  by  another  revenue 
agent  on  February  14,  1906.  These  two  suits 
were  consolidated  and  beard  together,  and 
a  judgment  was  entered  that  there  was 
omitted  from  assessment  of  defendant's  prop- 
erty cash,  stocks,  bonds,  and  choscs  in  action 
of  the  fair  cash  value  of  $2,800,000,  and  that 
no  other  or  further  property  of  the  defend- 
ant was  liable  for  assessment.  After  this 
Judgment  was  entered,  this  suit  was  brought 
in  the  Jefferson  county  court  by  the  common- 
wealth to  set  aside  the  judgment  on  the 
ground  that  it  was  obtained  by  fraud,  and 
was  tbe  result  of  an  illegal  compromise.  Is- 
sues were  made  up.  Proof  was  heard.  The 
county  court  dismissed  the  petition.  An.  ap- 
peal was  taken  to  the  circuit  court,  which 
concurred  in  the  judgment  of  the  county 
court  From  that  judgment  the  appeal  be- 
fore us  is  prosecuted. 

The  proof  shows  that  the  judgment  In  the 
county  court  in  the  original  actions  was  en- 
tered upon  a  stipulation  of  fact  mrde  by 
counsel  in  the  action.  Tbe  proof  also  shows 
that  the  matter  was  thoroughly  canvassed 
before  the  agreement  of  fact  was  made.  The 
county  of  Jefferson  had  employed  distin- 
guished counsel  to  represent  it  and  was, 
beside,  represented  by  the  county  attorney, 
R.  W.  Bingham,  afterward  mayor  of  the  city 
of  Louisville.  The  two  revenue  agents  who 
had  instituted  tbe  proceedings  and  their 
counsel  also  took  part  in  the  consultation. 
There  was  no  misrepresentation  or  mistake 
of  fact  The  fiscal  court  of  Jefferson  county 
was  consulted  before  tbe  matter  was  closed 
and  It  was  also  laid  before  the  auditor.  If 
In  a  case  of  this  sort  the  parties  are  bound 
by  the  stipulation  of  counsel,  then  we  see 
no  reason  for  opening  the  Judgment  As  a 
matter  of  fact  a  large  part  of  the  record 
before  us  Is  made  up  on  stipulations  of  coun- 
sel. While  a  liquidated  demand  for  taxes 
cannot  be  compromised,  there  Is  nothing  In 
the  constitutional  provision  forbidding  the 
compromise  or  settlement  of  unliquidated 
demands;  and,  while  we  would  not  sustain 
agreements  made  by  counsel  In  cases  of  this 
sort  where  there  was  any  evidence  of  fraud 
or  mistake,  Judgments  entered  upon  an 
agreed  stipulation  of  facts  will  not  other- 
wise be  disturbed  ordinarily.  To  so  hold 
would  be  to  say,  In  effect  that  counsel  could 
not  make  any  stipulation  of  fact  in  cases  of 
this  sort  and  to  make  judgments  under  sucb 
stipulations  Imply  a  starting  point  for  fresh 
litigation.  By  the  present  statute  no  com- 
promise judgment  of  this  sort  may  be  entered 
by  the  revenue  agent  except  upon  the  written 
recommendation  of  the  county  attorney ;  but 
under  the  statute,  It  may  be  entered  upon 
his  written  recommendation.  In  the  case  at 
bar  the  matter  was  canvassed,  not  only  by 
the  county  attorney,  but  by  toe'  fiscal  court 
of  Jefferson  county  and  by  special  counsel 
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who  bad  been  employed.  While  the  present 
statute  does  not  apply  to  the  case  at  bar,  be- 
cause passed  since  this  judgment  was  enter- 
ed, it  Is  a  recognition  by  the  Legislature  of 
the  power  of  the  revenue  agents  In  cases  of 
this  sort,  before  the  limitation  was  put  upon 
their  authority  by  the  present  act  The 
power  to  sue  conferred  by  the  original  act 
carried  with  It  the  power  to  manage  the 
suit,  and  this  carried  with  it  power  to  agree 
the  facts  rather  than  require  the  evidence 
produced. 
Judgment  affirmed. 

LASSING,  J.,  not  sitting. 


McKINNEY'S  HEIRS  et  al.  v.  CENTRAL 
KENTUCKY  NATURAL  GAS  CO.  et  al. 
PEKRY  et  al.  v.  SAME.  BECRAFT  et  al. 
v.  SAME. 

(Court  of  Appeals  of  Kentucky.  June  10,  1909.) 

1.  Mires  and  Minerals  (§  55*) — G bants  of 
Minerals — Conservation. 

In  an  action  to  quiet  title  to  lands,  in 
which  plaintiffs  grantor  had  previously  granted 
"all  minerals"  therein,  the  deeds  granting;  the 
mineral  rights,  construed  in  connection  with 
other  evidence  showing  the  intention  of  the 
parties  thereto,  held  to  show  that  they  did  not 
intend  to  grant  the  right  to  the  natural  gas 
under  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §{  159-161;  Dec.  Dig.  § 

2.  Mines  and  Minerals  (8  55*)— Cokvet- 
ance— Minerals  Conveyed. 

Even  though  deeds  purported  to  convey 
"all  minerals"  underlying  the  land,  if  they,  In 
connection  with  the  other  evidence,  showed  that 
the  parties  did  not  contemplate  a  conveyance  of 
the  natural  gas  thereunder,  the  right  to  the 
gas  did  not  pass. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  U  158-161;  Dec.  Dig.  i 
55.*] 

Appeal  from  Circuit  Court,  Menifee  County. 

"To  be  officially  reported." 

Three  separate  actions  by  the  Central  Ken- 
tucky Natural  Gas  Company  and  others 
against  John  McKinney's  heirs  and  others, 
against  F.  N.  Perry  and  others,  and  against 
Cordelia  Becraft  and  others.  From  judg- 
ments for  plaintiffs  In  each  case,  defendants 
therein  appeal.  Affirmed. 

J.  H.  Williams,  J.  B.  White,  Beckner  & 
Beckner,  W.  C.  Hamilton,  and  Cbas.  D. 
Grubbs,  for  appellants.  Hazelrlgg,  Chenault 
ft  Hazel  rigg  and  B.  F.  Day,  for  appellees. 

NUNN,  J.  The  above-styled  actions  were 
Instituted  by  appellees  against  the  three  sepa- 
rate appellants  for  the  purpose  of  removing 
a  cloud  from  and  quieting  the  title  to  the 
lands  described  In  the  three  petitions.  The 
actions  were  brought  under  the  provisions  of 
section  11,  Ky.  St.  (Russell's  St.  {  14).  Ap- 
pellants answered  and  controverted  the  al- 
legations of  the  petitions.  The  testimony 


was  heard,  and  the  case  considered  by  the 
court,  and  judgments  were  rendered  In  behalf 
of  appellees  In  accordance  with  the  prayers 
of  their  petitions.  The  questions  to  be  con- 
sidered on  the  three  appeals  are  similar,  and 
Involve  the  construction  of  three  conveyan- 
ces. The  first  is  a  deed  from  James  Ballard 
to  Glbbs  and  Dolllns,  dated  March  25,  1871, 
In  the  granting  clause  of  which  the  following 
language  is  used,  to  wit:  "Do  grant,  bar- 
gain, sell  and  convey  onto  the  parties  of  the 
second  part  his  whole  entire  right,  title  and 
interest  in  all  minerals  such  as  coal,  iron, 
silver,  gold,  copper,  lead,  bismuth,  antimony, 
zinc  or  any  other  mineral  of  any  marketable 
value  contained  within  the  following  bound- 
ary of  land  lying  and  being  in  the  county  of 
Menifee."  And  continues  by  describing  the 
land,  and  with  the  following  language: 
"With  the  right  to  explore,  prospect,  mine 
and  dig  upon  any  of  said  land  for  any  of  the 
above  minerals  or  any  other  of  any  market- 
able value,  together  with  the  right  of  timber, 
stone  or  any  other  material  necessary  for 
Improvements  for  mining,  to  sink  shafts,  open 
drifts  or  do  anything  else  on  said  land  neces- 
sary to  the  development  of  said  mineral." 
That  part  of  the  deed  for  construction  In  the 
second-styled  case,  from  James  Hodge  and 
wife  to  Morrison  &  De  Bard,  dated  January, 
1877,  Is  the  language  used  in  the  granting 
clause,  and  Is  as  follows:  "All  the  coal  and 
mineral  Interests  and  privileges,  together 
with  the  right  of  way  to  and  from  all  the 
mines  or  openings,  also  the  right  to  open 
mines  for  and  develop  the  same  with  a  suf- 
ficiency of  timber  for  mining  purposes  and 
the  construction  of  cabins  for  miners."  And 
then  continues  with  a  description  of  the  laud. 
In  the  habendum  clause  the  following  lan- 
guage appears,  to  wit:  "To  have  and  to  hold 
the  said  minerals  of  all  kinds  in  or  under  the 
said  described  tract  of  land,  the  right  of  way 
to  and  from  any  mine  that  may  be  open  or 
hereafter  opened  on  the  same  and  all  timber 
necessary  for  mining  the  said  minerals." 
That  portion  of  the  deed  In  the  last-styled 
case  necessary  for  construction  Is  as  follows: 
"Party  of  the  first  part  •  •  •  hereby 
sells,  grants,  conveys  to  party  of  the  second 
part  *  •  *  following  property  (describ- 
ing it)  of  which  E.  C.  Strong  and  F.  M.  Car- 
ter (parties  of  the  second  part)  is  hereby  en- 
titled to  oDe-half  of  all  the  mineral  or  coal 
of  the  above-described  boundary  with  all  nec- 
essary timber  and  coal  yards  and  rights  of 
way,"  etc.  This  deed  Is  from  Hnlda  Ann 
Ooldlron  to  Strong  &  Carter,  and  Is  dated 
December,  1874. 

The  grantors  in  the  above  three  convey- 
ances or  their  grantees  or  descendants,  after 
the  date  of  the  above  conveyances,  leased  or 
sold  to  appellee  Central  Kentucky  Natural 
Gas  Company  the  exclusive  right  to  the  nat- 
ural gas  under  said  land,  and  It  sank  wells, 
found  the  gas.  and  Is  furnishing  It  to  persons 
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In  several  cities  and  towns  In  the  state.  Ap- 
pellants hare  been  setting  up  claim  to  this 
gas  by  reason  of  their  conveyances  from 
which  the  above  quotations  are  taken. 
Therefore  the  only  question  to  be  considered 
is  whether  the  conveyances  referred  to  In- 
clude natural  gas.  It  will  be  observed  that 
gas  Is  not  specifically  mentioned  in  either  of 
the  deeds;  but  In  all  of  them  the  word  "min- 
erals" Is  used,  which  counsel  for  the  parties 
concede,  when  given  Its  broadest  meaning, 
includes  natural  gas.  Bat  the  question  to 
be  determined  Is:  What  was  the  lntentldn 
of  the  parties  to  the  deeds  at  the  times  they 
were  made?  Did  the  grantors  understand  at 
that  time  that  oil  and  gas  were  minerals  and 
would  pass  with  the  other  minerals  named  In 
the  conveyances ;  and  did  they  Intend  to  con- 
vey the  gas?  In  other  words,  did  the  minds 
of  the  parties  to  the  conveyances  meet  upon 
the  questions?  Did  the  one  understand  that 
he  was  conveying,  and  the  other  that  he  was 
purchasing,  the  gas  thereunder?  If  not,  the 
gas  did  not  pass  with  the  conveyances.  The 
solution  of  this  question  depends  upon  the 
language  used  In  the  conveyances  and  the 
facts  and  circumstances  surrounding  the  par- 
ties at  the  time  they  made  them. 

We  have  not  been  cited  to,  nor  have  we 
been  able  to  find,  any  decisions  In  Kentucky 
that  throw  any  light  upon  the  subject.  We 
find  In  Donahue  on  Petroleum  &  Gas,  p.  220, 
the  following:  "When  a  lease  granted  to  the 
lessee,  and  his  heirs  and  assigns  forever,  'all 
the  coal  of  every  variety,  all  the  Iron  ore, 
fire  clay  and  other  valuable  minerals,'  the 
deed  did  not  convey  any  title  to  the  petro- 
leum or  gas  to  the  lessee.  The  words  'other 
minerals'  or  'other  valuable  minerals'  taken 
in  the  broadest  sense  would  Include  petro- 
leum oil,  but.  If  the  parties  did  not  Intend 
that  the  title  to  petroleum  and  gas  should 
pass,  the  title  remains  In  the  owner  of  the 
fee.  *  •  •  The  word  'mineral'  In  Its 
broadest  sense  would  Include  all  Inorganic 
substances,  such  as  clay,  rock,  sand,  or  any- 
thing dug  from  mines,  so  that  the  reservation 
would  be  as  broad  as  the  grant,  and  would  be 
void,  so  the  court.  In  determining  the  mean- 
ing of  the  term  'all  minerals,'  concluded  that 
the  parties  Intended  to  include  only  such 
minerals  as  those  which  are  classed  to  be 
minerals  by  the  people  in  general,  and  this  is 
more  especially  true  when  petroleum  was  not 
known  to  exist  on  the  land  at  the  time  of  the 
conveyance." 

The  case  of  Detlor  ▼.  Holland,  67  Ohio  St 
492,  49  N.  E.  690,  40  L.  R.  A.  266,  Is  exactly 
in  point  The  conveyance  of  the  mine  right 
in  that  case  was  as  follows:  "Do  hereby 
grant  bargain,  sell  and  convey  to  the  said 
Michael  I*  Deaver,  his  heirs  and  assigns 
forever,  all  the  coal  of  every  variety  and  all 
the  iron  ore,  fire  clay  and  other  valuable 
minerals  In,  on  or  under  the  following  de- 
scribed premises,  •  •  •  together  with  the 
right  In  perpetuity  to  the  said  Michael  I* 
Deaver,  or  his  assigns,  of  mining  and  remov- 


ing such  coal,  ore  or  other  minerals,  and  the 
said  Michael  L.  Deaver,  or  his  assigns,  shall 
also  have  the  right  to  the  use  of  so  much 
of  the  surface  of  the  land  as  may  be  neces- 
sary for  pits,  shafts,  platforms,  drains,  rail- 
roads, switches,  side  tracks,  etc.,  to  facilitate 
the  mining  and  removal  of  such  coal,  ore, 
or  other  minerals,  and  no  more."  The  court, 
in  construing  that  conveyance,  said:  "Fran- 
ces O.  Deaver,  the  grantor  in  the  mining 
right  resided  In  Wisconsin,  and  there  Is 
nothing  to  show  that  he  had  any  knowledge 
of  the  existence  of  oil  in  or  near  these  lands. 
Oil  was  then  produced  in  small  quantities 
within  from  10  to  20  miles  of  the  lands,  but 
there  Is  nothing  to  show  that  the  parties 
to  the  conveyance  had  any  knowledge  thereof. 
Said  mining  right  grants  In  perpetuity  the 
right  'of  mining  and  removing  such  coal,  ore 
or  other  minerals,  *  *  •  with  the  right 
to  the  use  of  so  much  of  the  surface  of  the 
land  as  may  be  necessary  for  pits,  shafts, 
platforms,  drains,  railroads,  switches,  side 
tracks,  etc.,  to  facilitate  the  mining  and  re- 
moval of  such  coal,  ore  or  other  minerals, 
and  no  more.'  The  incidents  here  granted 
are  all  such  as  are  peculiarly  applicable  to 
the  mining  of  minerals  in  place,  and  not 
to  such  as  are  In  their  nature  of  a  migratory 
character,  such  as  oil  or  gas.  Nothing  is 
said  about  derricks,  pipe  lines,  tanks,  the 
use  of  water  for  drilling,  or  the  removal  of 
machinery  used  In  drilling  or  operating  oil 
or  gas  wells.  A  rule  of  construction  in  such 
cases,  which  seems  correct  Is  found  In  the 
following  from  the  Law  of  Mines  and  Mining 
in  the  United  States  by  Barrlnger  &  Adams, 
p.  131:  'In  determining  what  is  included  in 
a  lease,  the  familiar  rules  of  construction 
are  applied.  The  grant  Is  construed  most 
strongly  against  the  grantor.  The  whole 
contract  must  be  considered  In  arriving  at  the 
meaning  of  any  of  its  parts.  Terms  are  to 
be  understood  In  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  acquired  a 
particular  technical  sense  by  the  known  us- 
age of  the  trade.  They  are  to  be  construed 
with  reference  to  their  commercial  and  their 
scientific  import.  This  rule  is  of  especial 
Importance  when  the  question  arises  whether 
a  specific  mineral  Is  included  in  a  general 
designation.'  The  words  'other  minerals,' 
or  'other  valuable  minerals,'  taken  In  their 
broadest  sense,  would  include  petroleum  oil  ; 
but  the  question  here  is:  Did  the  parties 
Intend  to  Include  such  oil  in  the  mining 
right?  Taking  all  the  terms  of  the  convey- 
ance in  the  light  of  the  surrounding  circum- 
stances, and  in  view  of  the  above  rule  of 
construction,  and  upon  authority  of  the  case 
of  Dunham  &  Short  v.  Kirkpatrlck,  101  Pa. 
36,  47  Am.  Rep.  096,  we  conclude  that  the 
title  to  the  oil  did  not  pass  under  said  con- 
veyance, but  remained  in  the  owner  of  the 
soil,  and  upon  his  death  passed  to  his  heirs. 
There  Is  nothing  to  show  that  It  was  the  in- 
tention of  the  parties  that  oil  should  be  In- 
cluded in  the  word  'minerals,'  and  the  ease- 
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ments  granted  in  connection  with  the  mining 
right  are  not  applicable  to  producing  oil,  and 
show  that  oil  was  not  intended  to  be  includ- 
ed in  the  conveyance.  If  it  had  been,  apt 
words  would  hare  been  used  to  express  such 
Intention." 

The  case  of  Dunham  v.  Kirkpatrlck,  101 
Pa.  36,  47  Am.  Rep.  696,  is  also  in  point. 
In  that  case  the  reservation  was  of  "all 
timber  suitable  for  sawing  and  all  minerals." 
The  deed  was  made  in  1870,  and  the  opinion 
was  rendered  In  1882.  The  court  held  that 
the  term  "all  minerals"  did  not  Include  pe- 
troleum, because  the  mass  of  mankind  did 
not  so  understand  it ;  that  nothing  appeared 
iu  the  record  to  show  that  the  parties  bo 
understood  it  However,  the  court  in  that 
case  decided  that  petroleum  was,  technically, 
a  mineral. 

See,  also,  the  case  of  Deer  Lake  Company 
v.  Michigan  Land  &  Iron  Company,  89  Mich. 
180,  50  N.  W.  807.  In  the  syllabus  it  is  said : 
"A  reservation  in  a  deed  of  *all  mines  and 
ores  of  metals  that  are  now  or  may  be  here- 
after found  on  the  said  land'  only  covers 
mines  and  ores  of  metals  and  minerals  in 
common  use  and  commonly  known  as  such, 
and  will  not  include  quarries  or  deposits  of 
marble,  serpentine,  or  other  building  mate- 
rial not  then  known  to  exist  In  the  country, 
although  belonging  to  the  mineral  kingdom." 

Appellees  took  the  depositions  of  several 
old  citizens  in  Pennsylvania,  who  testified: 
That  they  were  well  acquainted  with  the  de- 
velopment of  natural  gas  in  this  country; 
that  it  had  no  marketable  value  prior  to  the 
year  1882;  that  in  that  year  It  was  piped 
to  Bradford.  Pa.,  in  an  experimental  way. 
They  also  Introduced  the  state  and  assistant 
state  geologist  of  Kentucky,  and  they  testi- 
fied that  not  until  the  year  1885  or  1886  did 
natural  gas  have  any  marketable  value  in  the 
state  of  Kentucky,  and  that  it  was  at  that 
time  piped  from  Meade  county  to  the  city  of 
Louisville. 

Appellants  Introduced  several  witnesses 
who  resided  in  Menifee  county  near  the 
lands  containing  the  gas  in  controversy. 
They  testified  that,  about  the  time  these  con- 
veyances were  executed,  there  was  great  ex- 
citement In  that  locality  over  natural  gas. 
The  preponderance  of  the  proof,  however,  Is 
to  the  effect  that  the  excitement  was  over  the 
discovery  of  coal,  and  that  the  parties  ob- 
tained these  conveyances  with  the  view  of 
mining  coal,  which  they  did  to  some  extent, 
but  have  long  since  ceased  to  use  it  for  that 
or  any  other  purpose.  We  may  here  remark 
that,  if  the  excitement  at  that  time  was  caus- 
ed by  the  discovery  of  natural  gas,  it  is 
strange  that  in  drawing  the  conveyances 
they  did  not  use  words  which  would  have, 
without  doubt,  included  natural  gas.  In  ad- 
dition to  the  oral  testimony  as  to  the  history 
of  natural  gas  at  the  time  the  conveyances 
were  made,  we  will  consider  the  language 
of  the  conveyances  to  ascertain  the  intention 
of  the  parties  at  the  time  they  were  executed. 


If  natural  gas  was  In  the  minds  of  the  par- 
ties at  the  time  of  the  execution  of  the  con- 
veyances, we  would  expect  to  find  expres- 
sions or  terms  which  would  refer  specifically 
to  the  rights  and  privileges  necessary  to,  the 
development  of  it  We  erect  derricks  and 
drill  for  gas  and  pipe  it  to  market;  but 
there  is  not  a  grant  of  a  right  to  the  use  of 
timber  in  erecting  derricks,  or  of  an  ease- 
ment for  pipe  lines,  or  with  reference  to  the 
removal  of  machinery  used  in  drilling.  In 
fact,  there  is  not  a  word  in  the  conveyances 
giving  the  parties  a  right  to  exercise  any  of 
the  privileges  necessary  in  drilling  for  natu- 
ral gas.  The  word  "minerals,"  as  used  in  the 
conveyances,  taken  In  its  broadest,  sense, 
would  Include  natural  gas;  but  the  question 
is:  Did  the  parties  intend  to  include  it  in  the 
conveyances?  There  is  nothing  to  show  that 
it  was  the  intention  of  the  parties  that  natu- 
ral gas  should  be  Included  by  the  word  "min- 
erals," and  the  easements  granted  in  connec- 
tion with  the  rights  therein  conveyed  are  not 
applicable  to  the  production  of  natural  gas, 
which  shows  that  it  was  not  Intended  that 
gas  was  to  be  included  In  the  conveyances. 

Appellants  claim  that  the  case  of  Murray 
v.  Allred,  100  Tenn.  100,  43  S.  W.  355.  3» 
L.  R.  A.  249,  66  Am.  St  Rep.  740,  tends  to 
sustain  their  position  in  this  case.  It  does 
tend  strongly  to  support  them;  but  when 
properly  construed,  it  is  not  in  conflict  with 
the  cases  cited  above.  In  that  case  one 
John  Rodgero  conveyed  to  Mathlas  Wright 
a  certain  tract  of  land  in  Tennessee.  In  the 
deed  Rodgers  reserved  to  himself,  his  heirs 
and  assigns,  "all  mines,  minerals  and  metals 
in  and  under  the  land."  In  that  case  there 
was  no  reservation  of  any  easement  or  privi- 
leges, as  in  the  case  at  bar  and  the  ones  cited 
above;  and,  as  stated  in  all  the  cases,  the 
word  "minerals"  technically  Included  oil  and 
gas,  and  it  was  presumed  in  that  case  that 
the  parties  Intended  to  reserve  just  what 
the  words  included.  There  were  no  other 
words  used  in  the  conveyance,  as  in  the  case 
at  bar  and  the  ones  above  cited,  to  show  a 
different  intention. 

Appellants  also  claim  that  the  case  of  Dun- 
ham v.  Klrkpatrlck,  supra,  was  overruled  by 
the  later  case  of  Gill  v.  Weston,  110  Pa.  813, 
1  Atl.  921.  That  action  was  brought  for  the 
recovery  of  an  engine  and  belt  which  had 
been  removed  from  the  oil  leasehold  by  Cur- 
tis, the  lessee.  The  question  before  us  was 
not  under  consideration  in  that  case,  and 
was  not  referred  to,  except  in  the  last  few 
lines  of  the  opinion,  and  upon  the  subject 
as  to  whether  a  lease  for  oil  could  be  mort- 
gaged. The  court  said  that  oil  was  a  mineral,, 
and  was  obtaining  by  mining,  and  was  a  sub- 
ject of  a  mortgage  under  the  act  of  1855 
(P.  L.  369),  which  made  it  lawful  for  a  lessee 
for  a  term  of  years  of  mining  lands  to  mort- 
gage the  same.  The  court  made  no  reference 
to  its  former  decision  of  Dunham  v.  Klrk- 
patrlck, supra.  It  was  not  said  In  the  Dun- 
ham-Kirkpatrick  Case  that  oil  was  not  a. 
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mineral,  but  it  was  said  that  It  was.  How- 
ever, the  court,  In  construing  the  language 
used  In  the  deed  under  consideration  in  that 
case,  decided  that  the  parties  did  not  intend 
to  pass  the  title  to  the  oil.  There  Is  no  real 
conflict  between  the  cases. 

Under  the  authorities  referred  to  and  all 
the  facts  In  this  case,  we  are  of  the  opinion 
that  appellants  did  not  obtain  by  their  con- 
veyances the  natural  gas  under  the  lands 
described  therein. 

Therefore  the  Judgment  of  the  lower  court 
is  affirmed. 


BOWLING  v.  BREATHITT  COAL,  IRON  & 

LUMBER  CO. 
(Court  of  Appeals  of  Kentucky.  June  10, 1909.) 

1.  Quieting  Title  (§J  10,  12*)— Pasty  En- 
titled to  Sue. 

An  action  to  quiet  title  cannot  be  main- 
tained,, unless  plaintiff  is  the  owner  and  in 
possession  of  the  land. 

[Ed.  Note.— For '  other  cases,  see  Quieting 
TUle^CenL  Dig.  §8  8-12,  36-45;  Dec.  Dig.  ii 

2.  Injunction  (i  35*)— Trespass  to  Real 
Estate— Actions— Statutes. 

Under  the  express  provisions  of  Ky.  St  | 
2361  (Russell's  St.  {  17),  an  action  to  restrain 
a  trespass  may  be  maintained,  though  the  owner 
is  not  in  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  |  77;  Dec.  Dig.  §  35*] 
8.  Injunction  (|  47*)— Trespass  to  Real 

Estate— Title  or  Plaintiff. 

Where  plaintiff,  in  a  suit  to  restrain  a  tres- 
pass on  land,  showed  that  there  were  numerous 
prior  grants  within  the  exterior  lines  of  the 
patent  under  which  he  claimed,  and  that  none 
of  the  prior  grants  included  the  land  in  contro- 
versy, which  was  within  the  exterior  lines  of 
the  patent  plaintiff  was  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  |  47.*] 

4.  Adverse  Possession  (g  14*)— Acts  Con- 
stituting Adverse  Possession. 

One  living  on  a  tract  to  which  be  has  title, 
and  which  is  ontside  the  claim  of  another,  can- 
not obtain  adverse  possession  of  the  land  with- 
in the  letter's  elder  patent,  by  marking  off  a 
boundary  and  taking  a  deed  from  some  one  to 
it.  without  putting  anything  on  the  land  to  give 
the  owner  notice  of  an  adverse  claim ;  the  owner 
being  in  the  constructive  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ii  77-81 ;  Dec.  Dig.  §  14.*] 

Appeal  from  Circuit  Court,  Knott  County. 

"To  be  officially  reported." 

Action  by  the  Breathitt  Coal,  Iron  &  Lum- 
ber Company  against  John  R.  Bowling. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

James  Goble,  for  appellant  J.  J.  C.  Bach 
and  Smith  &  Combs,  for  appellee. 

HOBSON,  J.  In  the  year  1872  a  patent 
was  issued  to  Steven  G.  Reed  for  a  large 
bodr  of  land  on  the  Laurel  fork  of  Quick- 
sand creek  and  Its  waters,  there  being  ex- 
cluded from  the  patent  25.800  acres  of  land 


previously  granted.  The  Breathitt  Coal,  Iron 
&  Lumber  Company  1b,  by  subsequent  con- 
veyances, the  owner  of  the  land  embraced  in 
this  patent  In  April,  1887,  Andrew  Hix  ob- 
tained a  patent  from  the  commonwealth  for 
100  acres  of  land,  and,  Boon  after  the  patent 
was  Issued,  he  conveyed  the  land  to  John  R. 
Bowling.  This  action  was  brought  by  the 
Breathitt  Coal,  Iron  &  Lumber  Company 
against  Bowling  on  September  15,  1905,  to 
restrain  him  from  trespassing  upon  their 
land;  the  boundary  claimed  by  the  plaintiff 
being  set  out  in  the  petition.  He  answered, 
setting  up  his  title  to  the  100  acres  under  the 
patent  to  Hiz,  and  by  adverse  possession. 
On  the  final  trial  of  the  case  the  circuit  court 
gave  judgment  in  favor  of  the  plaintiff,  and 
Bowling  appeals. 

It  is  insisted  that  the  plaintiff  did  not  show 
an  actual  possession  of  the  land,  and  there- 
fore the  judgment  is  wrong,  as  an  action  to 
quiet  title  cannot  be  maintained  unless  the 
plaintiff  is  the  owner  and  in  possession  of 
the  land.  But  this  was  not  an  action  to 
quiet  title.  It  was  an  action,  under  section 
2361,  Ky.  St  (Russell's  St  {  17),  to  restrain 
trespasses  upon  It  The  statute  is  in  these 
words:  "The  owner  of  land  may  maintain 
the  appropriate  action  to  recover  damages 
for  any  trespass  or  injury  committed  there- 
on, or  to  prevent  or  restrain  any  trespasses 
or  other  injury  thereto  or  thereon,  notwith- 
standing such  owner  may  not  have  the  ac- 
tual possession  of  the  land  at  the  time  of 
the  commission  of  the  trespass."  It  was 
alleged*  that  Bowling  was  trespassing  upon 
the  land,  and  the  proof  brought  the  case 
literally  within  the  statute.  The  proof  for 
the  plaintiff  showed  that  there  were  some- 
thing over  500  prior  grants,  within  the  ex- 
terior lines  of  the  Reed  patent,  and  It  Is 
insisted  for  the  defendant  that  the  proof 
does  not  show  that  the  land  described  in  the 
plaintiff's  petition  is  wholly  without  the  prior 
grants.  But  the  defendant  only  set  up  title 
to  100  acres.  That  100  acres  is  the  only 
thing  in  controversy  in  the  action.  The  proof 
for  the  plaintiff  satisfactorily  shows  that 
none  of  the  prior  grants  included  this  100 
acres,  and  that  it  lies  within  the  exterior 
lines  of  the  Reed  patent  In  Charlerol  Tim- 
ber &  Cannel  Coal  Co.  v.  Licking  Coal 
&  Lumber  Company  (Ky.)  116  S.  W.  682, 
there  was  no  proof  that  the  land  in  contro- 
versy was  not  within  the  prior  grants.  In 
Steele  v.  Bryant  (Ky.)  116  S.  W.  755,  upon 
proof  practically  the  same  as  that  here,  a 
recovery  under  a  similar  patent  was  sus- 
tained. It  is  also  Insisted  for  Bowling  that  be 
showed  an  adverse  possession  of  the  land  for 
15  years.  He  lived  in  1887  upon  a  farm 
which  he  owned  on  Ball's  fork  of  Quicksand 
creek,  and  while  he  was  living  there  he  ob- 
tained the  deed  from  Hlx  for  the  100-acres 
survey.    He  continued  to  live  there  until 


•For  other  cases  see  same  topic  and  section  NUMBEB  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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this  suit  was  brought  in  1905;  and  it  is  in- 
sisted for  him  that  he  was  thus  in  adverse 
possession  of  the  100  acres  for  more  than 
15  years.  The  tract  he  lived  on  adjoined  the 
100  acres.  There  was  something  like  one- 
fourth  of  a  mile  of  timber  between  where 
he  lived  and  the  line  of  the  100  acres,  but 
both  tracts  ran  to  the  top  of  the  ridge.  His 
settlement  was  entirely  outside  of  the  plain- 
tiff's patent.  The  land  he  lived  on  is  not 
claimed  by  the  plaintiff.  He  made  no  set- 
tlement on  the  100  acres.  He  simply  lived  on 
his  home  place,  claiming  to  be  the  owner  of 
both  tracts  after  he  got  the  deed  to  the  100 
acres.  David  Con  ley,  about  25  years  ago, 
made  a  settlement  which  Included  about  an 
acre  of  the  100-acre  tract,  but  be  claimed 
adversely  to  Bowling.  About  the  year  1902 
he  put  his  son,  Jack  Coniey,  in  possession, 
and  afterwards  the  plaintiff  bought  out  Con- 
ley.  This  clearing  which  was  made  by  Con- 
ley  gave  Bowling  no  rights,  and  we  think  it  is 
clear  from  the  evidence  that  Jack  Coniey  en- 
tered under  his  father,  and  afterwards  held 
as  tenant  of  Bailey,  under  whom  the  plain- 
tiff claims.  So  the  question  comes  to  this: 
Can  a  man  who  is  living  on  a  tract  to  which 
he  has  title,  and  which  is  outside  of  the 
plaintiff's  claim,  obtain  adverse  possession 
of  land  within  the  plaintiff's  older  patent 
simply  by  taking  a  deed  to  it  and  continuing 
to  live  outside  of  the  lap? 

In  Trimble  v.  Smith,  7  Ky.  257,  the  Junior 
patentee  settled  first  on  his  patent,  but  not 
within  the  interference.  It  was  held  that  by 
living  on  his  patent  in  this  way  he  acquired 
no  possession  within  the  elder  patent  The 
court  said :  "Where  there  is  no  adverse  pos- 
session, there  can  be  no  doubt  that  a  man 
by  an  entry  into  part  of  a  tract  may  acquire 
the  possession  of  the  whole,  provided  be  may 
lawfully  enter  upon  the  whole;  but  to  con- 
strue an  entry  into  part  to  which  he  has 
right,  to  give  him  possession  of  another  part 
to  which  he  has  no  right,  would  be  making 
an  act  which  was  right  In  itself  tortious  by 
construction."  The  court  then  quotes  from 
Coke  on  Littleton,  and  adds:  "Now,  as  the 
entry  of  the  defendants  In  this  case  upon  the 
part  of  their  tract  not  within  the  interfer- 
ence, if  construed  to  give  them  possession  of 
the  land  within  the  interference,  would  have 
the  effect  of  divesting  the  plaintiff  of  his 
right,  it  is  clear  that  such  a  construction  is 
contrary  to  the  law  as  laid  down  by  Coke. 
Indeed,  if  such  a  construction  should  prevail, 
a  party  having  right  might  be  divested  of  his 
right  without  any  wrong  being  in  fact  done 
to  him,  or  any  possibility  of  knowing  that 
any  was  intended  to  be  done."  The  question 
again  came  before  the  court  in  Smith  v. 
Mitchell,  8  Ky.  208.  There  the  court  said: 
"The  appellee  is  proven  to  have  made  an  im- 
provement, and  actually  settled  upon  the 
land  contained  within  his  patent  more  than 
20  years  previous  to  the  bringing  of  this  ac- 
tion ;  but,  as  neither  the  settlement  nor  any 
part  of  his  Improvement  was,  at  that  date, 


contained  within  the  boundaries  of  the  Ap- 
pellant's grant,  as  was  held  by  this  court  in 
the  case  of  Trimble  v.  Smith,  etc.,  4  Bibb, 
257,  he  cannot,  from  that  improvement  and 
settlement,  be  construed  to  have  been  pos- 
sessed of  the  land  claimed  by  the  appellant." 
In  Wilson  v.  Stivers,  34  Ky.  634,  Stivers  had 
lived  upon  the  land  for  many  years  under 
a  deed,  but  his  settlement  was  outside  of  the 
plaintiff's  grant.  The  court  said:  "In  this 
state  of  case  It  is  well  settled,  by  repeated 
adjudication,  that  the  settlement  and  resi- 
dence of  Stivers  and  those  under  whom  be 
claims,  outside  of  the  elder  patent,  did  not 
give  them  possession  of  the  interference." 
In  Jones  v.  McCauley's  Heirs,  63  Ky.  15, 
where  the  question  again  arose,  the  court 
said:  "A  settlement  under'  the  elder  patent, 
even  outside  of  the  lap,  extended  the  con- 
structive possession  over  the  entire  lap,  un- 
less there  was  then  an  actual  possession  of 
it  under  the  junior  grant,  or  unless  the  entry 
or  occupancy  under  the  elder  patent  was  not 
intended  to  interfere  with  the  lap,  and  so,  al- 
so, occupancy  under  a  junior  grant  may,  con- 
structively, extend  the  possession  over  an 
adjoining  tract,  owned  and  used  by  the  occu- 
pant ;  but,  to  be  allowed  to  have  this  effect, 
there  must  be  no  adverse  possession,  either 
actual  or  constructive." 

The  principles  announced  by  these  opin- 
ions were  followed  in  Swafford  v.  Herd's 
Adm'r  (Ky.)  65  S.  W.  803,  Hendrlckson  v. 
Linvllle  (Ky.)  104  S.  W.  688,  and  Goff  v.  Low 
(Ky.)'  107  S.  W.  794  A  contrary  rule  was 
not  laid  down  in  Northup's  Trustees  v.  Sum- 
ner's Trustees  (Ky.)  116  S.  W.  699.  In  that 
case  the  defendant  had  settled  his  sons  with- 
in the  lap,  and  had  so  held  the  possession 
for  a  great  number  of  years.  In  Overton  v. 
Perry  (Ky.)  Ill  S.  W.  369,  the  defendant  had 
no  legal  title,  and  therefore  no  constructive 
possession.  In  Brown  v.  Wallace  (Ky.)  116 
S.  W.  764,  on  facts  similar  to  those  here,  the 
court  said:  "The  only  possession  shown  by 
appellant  was  purely  constructive;  that  is, 
the  evidence  introduced  in  appellant's  be- 
half conduced  to  prove  that  he  owned  a  175- 
acre  tract  of  land  adjoining  the  70  acres  con- 
veyed to  him  by  Lewis  and  Hard  wick,  and 
that  from  the  time  of  his  purchase  of  the 
70-acre  tract,  which  was  some  time  prior  to 
the  year  1900,  he  treated  it  and  the  175-acre 
tract  upon  which  he  lived  as  one  and  the 
same  farm,  and  exercised  acts  of  ownership 
over  and  claimed  to  be  in  the  possession 
thereof  in  all  respects  as  if  it  were  a  part  of 
the  175-acre  farm  upon  which  he  lived.  And, 
in  addition,  that  his  son-in-law  in  1901,  and 
while  Joint  owner  of  the  70-acre  tract,  clear- 
ed and  inclosed  a  part  thereof,  and  erected 
thereon  a  house,  in  which  he  resided  with 
his  family,  until  he  sold  and  conveyed  ap- 
pellant his  Interest  in  the  land  in  1903.  All 
this  was  doubtless  true;  but,  at  the  same 
time  the  evidence  without  contradiction 
shows  that  neither  appellant  nor  his  son-in- 
law  ever  had  actual  possession  of  that  part 
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of  the  70-acre  tract  Included  within  the 
boundary  of  the  Flynn  patent,  and  that  nei- 
ther the  building  nor  the  clearing  erected 
and  made  by  the  son-in-law  was  upon  that 
part  of  the  land  covered  by  the  Flynn  pat- 
ent. Therefore  appellant  never  had  actual 
possession  of  the  land  In  controversy,  and  It 
is  not  claimed  that  such  possession  was  ever 
held  by  bis  vendors.  In  order  to  defeat  ap- 
pellee's title  and  constructive  possession  -un- 
der and  by  virtue  of  the  elder  or  Flynn  pat- 
ent, It  was  necessary  for  appellant  to  prove 
actual,  adverse,  and  continuous  possession  on 
the  part  of  himself  and  vendors  within  the 
lap  of  the  patents  for  as  much  as  15  years 
before  the  Institution  of  hte  action."  If,  In 
a  case  like  this,  a  man  could,  while  living  on 
land  which  he  admittedly  owned,  gain  title 
within  an  elder  patent  which  adjoined  him, 
by  simply  marking  off  a  boundary  and  tak- 
ing a  deed  from  some  one  to  It,  when  there 
was  nothing  on  the  land  to  put  the  owner  on 
notice  of  his  adverse  claim  to  it,  there  would 
be  no  security  for  land  titles,  and  the  entire 
doctrine  that  the  settlement  of  the  Junior 
patentee,  when  without  the  lap,  will  give  him 
no  possession  within  the  senior  patent,  would 
have  to  be  abandoned.  The  plaintiff,  having 
the  title  to  the  land,  was  In  the  constructive 
possession  of  It  The  defendant  could  not 
defeat  this  constructive  possession  by  merely 
living  on  an  adjoining  tract  of  land  not  In- 
cluded in  the  plaintiff's  patent,  and  claiming 
land  within  that  patent 

On  the  whole  record  the  judgment  of  the 
circuit  court  is  In  accord  with  the  real  right 
of  the  case. 

Judgment  affirmed. 


NACHAND  v.  CUMBERLAND  TELE- 
PHONE &  TELEGRAPH  CO. 
(Court  of  Appeals  of  Kentucky.  June  10.  1909.. 

1.  Teleobaphs  and  Telephones  (J  13*)  — 
Construction— Trimming  Trees— License 
Contract. 

A  written  contract,  by  which  plaintiff  in 
consideration  of  $5  granted  to  defendant  com- 
pany the  right  to  erect,  maintain,  and  operate  a 
line  of  poles  and  wires,  and  to  do  necessary 
trimming  of  trees  to  clean  wires  18  inches  on 
the  line  of  plaintiff's  property  in  J.  county,  Ky„ 
and  on  the  road  between  Lakeland,  Ky.,  and  St. 
Mathews,  contained  a  sufficient  description  of 
toe  lands  to  which  it  related,  and  authorized 
defendant  to  do  the  necessary  trimming  of  trees 
to  clean  its  wires  18  inches  along  and  on  all  of 
plaintiff's  property  located  in  J.  county,  and 
on  the  road  described,  without  reference  to 
whether  the  lands  were  occupied  by  plaintiff  or 
others. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  5  13.*] 

2.  Teleobaphs  and  Telephones  (f  13*)— 
Line  Construction — Contracts. 

Where  a  landowner's  contract  with  a  tele- 
phone company  authorized  it  to  trim  trees  in- 
terfering with  the  wires  on  all  the  landowner's 
land  in  J.  county,  the  owner  could  not  claim 
that  the  contract  related  only  to  land  occupied 


by  him,  and  not  to  land  owned  by  him,  but  oc- 
cupied by  others,  in  the  absence  of  an  averment 
of  fraud-  or  mistake  in  the  execution  of  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  f  13.*] 

3..  Teleobaphs  and  Telephones  (J  13*)— 

Wires— Trimming  Treks. 

Where  a  landowner's  contract  authorized 
defendant  telephone  company  to  do  necessary 
trimming  of  trees  to  clean  wires  18  inches  on 
and  along  his  property,  he  conld  not  recover  for 
alleged  unlawful  tree  trimming,  in  the  absence 
of  proof  that  the  trees  trimmed  were  not,  be- 
fore the  trimming,  an  obstruction  to  defendant's 
line,  or  that  they  were  trimmed  more  than  was 
necessary  to  clean  defendant's  wires  the  dis- 
tance specified. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  13.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  officially  reported." 

Action  by  Peter  Nachand  against  the  Cum- 
berland Telephone  Sc  Telegraph  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Alfred  Herr  Hlte  and  Hardin  H.  Herr,  for 
appellant  Falrleigh,  Straus  &  Fairlelgh,  for 
appellee. 

SETTLE,  C.  J.  The  appellant  Peter  Nach- 
and, by  the  institution  of  this  action  in  the 
court  below,  attempted  to  recover  of  the 
appellee,  Cumberland  Telephone  &  Telegraph 
Company,  $1,000  damages  for  the  alleged  un- 
lawful trimming  by  It  of  certain  trees  situ- 
ated on  appellant's  land,  whereby  they  were, 
as  claimed,  greatly  injured.  Appellee  filed 
an  answer  of  two  paragraphs,  the  first  con- 
taining a  traverse,  and  the  second  a  plea  of 
a  written  grant  from  appellant,  authorizing 
appellee  to  erect  and  maintain  its  poles  and 
lines  upon  and  over  his  lands,  and  do  such 
necessary  trimming  of  the  branches  of  the 
trees  thereon  as  might  prevent  them  from 
Interfering  with  the  use  of  the  lines  In  the 
telephone  business.  The  writing  referred  to 
reads  as  follows:  "In  consideration  of  the 
sum  of  ($5.00)  five  dollars,  I,  Peter  Nachand, 
do  hereby  grant  to  the  Cumberland  Tele- 
phone &  Telegraph  Company,  Incorporated, 
its  successors  and  assigns,  the  right  to  erect, 
maintain  and  operate  a  line  of  poles  and 
wires,  and  to  do  the  necessary  trimming  of 
trees  to  clean  wires  eighteen  (18)  Inches  on 
and  along  my  property  in  Jefferson  county, 
state  of  Kentucky,  and  on  road  between 
Lakeland,  Kentucky,  and  St  Mathews.  Dat- 
ed at  St  Mathews  this  16th  day  of  August, 
1900.  Peter  Nachand.  Witness,  John  Lynch, 
Jr."  The  second  paragraph  of  the  answer  con- 
tained the  further  averments  that  appellee 
in  erecting  and  maintaining  its  poles  and 
lines  upon  appellant's  land  did  only  such 
trimming  of  the  trees  along  the  same  as  was 
prescribed  by  the  above  writing,  and  neces- 
sary to  clean  Its  wires  of  them  18  inches; 
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that  such  trimming  was  done  on  the  land  de- 
scribed in  the  writing,  and  on  the  road  lead- 
ing from  Lakeland  to  St.  Mathews  In  Jef- 
ferson county,  and  that  no  permanent  injury 
was  thereby  caused  tbe  trees.  Appellant 
filed  a  reply  which  controverted  the  affirma- 
tive matter  of  the  answer,  and  in  addition 
set  forth  his  construction  of  the  writing,  and 
averred  that  it  did  not  apply  to  the  land  on 
which  stood  the  trees  for  the  trimming  of 
which  the  recovery  was  sought,  but  to  an- 
other and  smaller  tract  owned  by  appellant 
and  upon  which  he  and  his  family  then  re- 
sided. The  circuit  court  on  the  motion  of  ap- 
pellee struck  from  the  reply  so  much  thereof 
as  pleaded  appellant's  construction  of  the 
writing,  and  that  it  only  applied  to  the  small 
tract  upon  which  appellant  resided,  to  which 
ruling  the  latter  excepted.  Following  the 
striking  out  of  a  part  of  the  reply,  the  case 
went  to  trial,  and  at  the  conclusion  of  ap- 
pellant's evidence  the  jury,  under  a  peremp- 
tory instruction  from  the  court,  returned  a 
verdict  in  behalf  of  appellee,  and  thereupon 
judgment  was  entered  dismissing  the  action. 
Of  that  judgment,  and  the  refusal  of  the 
court  to  grant  him  a  new  trial,  appellant 
complains;  hence  this  appeal. 

It  is  insisted  for  appellant  that  the  strik- 
ing out  of  a  part  of  his  reply,  and  the  giv- 
ing of  the  peremptory  instruction,  was  error. 
We  do  not  think  this  contention  sound.  As 
to  the  first,  it  is  only  necessary  to  say  that 
the  defense  of  appellee  to  appellant's  claim 
for  damages  was  based  upon  a  denial  of  the 
damages  alleged  and  a  license  in  writing  to 
do  the  trimming  of  the  trees  complained  of, 
which  was  complete  in  Itself,  as  it  contained 
the  names  of  the  parties,  a  sufficient  descrip- 
tion of  appellant's  lands  over  which  tbe  poles 
and  lines  of  appellee  were  to  run  and  the 
trimming  of  trees  was  permitted,  and  ex- 
pressed the  consideration,  as  well  as  the 
object,  of  the  writing.  There  was  therefore 
no  ambiguity  in  the  language  or  meaning  of 
tbe  writing.  It  conferred  upon  appellee  the 
right  it  exercised,  to  erect,  maintain,  and 
operate  a  line  of  poles  and  wires,  and  to  do 
the  necessary  trimming  of  the  trees  to  clean 
wires  18  inches  on  and  along  appellant's 
"property  pands]  In  Jefferson  county,  state 
of  Kentucky,  and  on  road  between  Lakeland, 
Kentucky,  and  St  Mathews."  This  descrip- 
tion would  seem  to  embrace  any  lands  lying 
on  the  road  between  Lakeland  and  St  Math- 
ews belonging  to  appellant,  whether  he,  his 
son,  or  son-in-law  reside  upon  them.  It  is 
conceded  that  appellant  owns  three  small 
tracts  of  land,  all  lying  In  Jefferson  county 
on  the  road  between  Lakeland  and  St  Math- 
ews, one  being  occupied  by  appellant  one 
by  his  son,  and  one  by  his  son-in-law,  and 


that  appellee's  lines  run  along  and  over  each 
tract;  and,  while  tbe  trimming  of  trees  com- 
plained of  was  done  on  the  land  occupied  by 
the  son-in-law,  there  Is  nothing  in  the  lan- 
guage of  the  writing  executed. by  appellant 
to  appellee  that  indicates  a  purpose  to  ex- 
clude appellee  from  the  use  of  that  land  for 
Its  poles  and  wires,  or  from  tbe  right  to  trim 
the  trees  standing  thereon  to  prevent  inter- 
ference with  its  wires.  In  this  view  of  tbe 
matter  the  court  correctly  struck  from  ap- 
pellant's reply  such  parts  thereof  as  attempt- 
ed to  give  his  interpretation  of  tbe  writing 
be  executed  to  appellee,  and  to  plead  that  the 
latter's  right  thereunder  to  trim  trees  on  ap- 
pellant's land  that  obstructed  its  telephone 
lines  was  confined  to  the  land  upon  which 
appellant  resides.  Tbe  pleas  thus  stricken 
from  the  reply  could  not  be  relied  on  by  ap- 
pellant in  avoidance  of  the  license  pleaded  by 
appellee,  in  the  absence  of  an  averment  in 
the  reply  of  fraud  or  mistake  in  the  execu- 
tion of  tbe  writing,  and  neither  was  charg- 
ed. Royer  Wheel  Co.  v.  Dunbar,  76  S.  W. 
866,  25  Ky.  Law  Rep.  746. 

We  are  further  of  opinion  that  the  trial 
court  did  not  err  in  giving  the  peremptory- 
instruction  at  the  conclusion  of  appellant's 
evidence.  As  the  writing  contained  tbe  con- 
tract between  the  parties,  their  rights  had 
to  be  determined  according  to  its  provisions. 
Tbe  only  issues  under  the  contract  and 
pleadings  were:  (1)  Was  the  trimming  of 
appellant's  trees  by  appellee  unnecessary  ?  (2) 
If  unnecessary,  to  what  extent  was  appel- 
lant damaged  by  such  trimming?  Appellant 
proved,  by  several  witnesses  besides  himself, 
injury  to  the  trees,  but  be  wholly  failed  to 
prove  that  the  trees  trimmed  were  not.  be- 
fore the  trimming,  an  obstruction  to  appel- 
lee's telephone  lines,  or  that  appellee  trim- 
med them  more  than  was  necessary  to  pre- 
vent interference  with  its  lines.  Indeed, 
none  of  appellant's  witnesses  were  asked, 
and  not  one  of  them  stated,  whether  the 
trimming  of  the  trees  by  appellee  was  nec- 
essary or  unnecessary.  Under  the  license 
from  appellant  appellee  had  tbe  right  to 
trim  the  trees  upon  the  former's  land  to  the 
extent  necessary  to  clean  its  wires  18  Inches; 
and,  as  It  was  not  made  to  appear  from  ap- 
pellant's evidence  that  it  did  any  more  trim- 
ming of  the  trees  than  was  necessary  to 
clean  its  wires  18  inches,  the  appellee  was, 
upon  appellant's  proof,  entitled  to  a  ver- 
dict and  judgment,  although  such  trimming 
as  he  did  resulted  in  injury  to  the  trees. 
Therefore  the  peremptory  instruction  direct- 
ing the  jury  to  return  a  verdict  In  Its  favor 
was  proper. 

No  cause  being  shown  for  disturbing  the 
verdict  the  judgment  is  affirmed. 
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PENNEBAKER  v.  WILLIAMS  et  si 

(Court  ol  Appeals  of  Kentucky.   June  18, 
1909.) 

L  Executors  and  Administrators  (8  97*)— 
Contracts  or  Administrator— Validity. 
A  majority  of  the  heirs  of  testator,  entitled 
under  the  will  to  "/««  of  *"«  estate,  employ- 
ed an  attorney  to  prosecute  a  claim  in  favor  of 
the  estate,  agreeing  to  pay  the  attorney  a  part 
of  the  amount  collected.  The  administrator 
subsequently  appointed  employed  such  attor- 
ney, his  brother,  to  prosecute  the  claim  on  the 
same  terms.  The  acts  of  the  administrator  in 
managing  the  estate  were  fair  and  along  busi- 
ness lines.  Beld,  that  the  administrator,  in 
employing  the  attorney,  was  not  guilty  of  im- 
proper conduct. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  411% ;  Dec 
Dig.  S  97.*] 

2.  Executors  and  Administrators  (S  97*)— 
Acts  of  Administrator — Statutory  Au- 
thority. 

Under  the  statute  requiring  the  adminis- 
trator to  collect  any  claims  due  the  estate,  the 
administrator  of  an  estate  having  no  money 
may  contract  with  an  attorney  on  a  contin- 
gent basis  to  enforce  a  claim  against  the  fed- 
eral government,  rejected  by  the  Court  of 
Claims  and  by  the  federal  Supreme  Court,  and 
thereby  perform  the  duty  imposed  by  the  will 
directing  the  disposition  of  the  proceeds  of  the 
claim,  especially  where  legatees  entitled  to  B1/s« 
of  the  estate  had  previously  employed  the  at- 
torney to  enforce  collection  of  the  claim  on  the 
same  terms. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  411%  ;  Dec. 
Dig.  {  97.*] 

&  Contracts  (J  126*)— Validity— Lobbying 

Contract. 

A  contract  employing  an  attorney  to  prose- 
cute a  claim  against  the  federal  government  for 
property  seized  by  federal  authorities  during 
the  Civil  War  is  not  invalid  as  a  lobbying  con- 
tract on  it  appearing  that  the  claim. was  de- 
pendent on  establishing  before  the  proper  com- 
mittees of  the  federal  Senate  and  House  of  Rep- 
resentatives the  fact  that  the  owner  of  the  prop- 
erty had  been  a  loyal  citizen. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  587-589;  Dec  Dig.  8  120.*  j 

4.  Estoppel  (J  75*)— Acts  Constituting  Es- 
toppel. 

Part  owners  of  cotton  seized  by  federal 
authorities  daring  the  Civil  War,  who  permit- 
ted one  of  the  owners  to  represent  to  the  gov- 
ernment that  he  owned  all  the  cotton,  and  who 
intrusted  the  conduct  of  the  prosecution  of  the 
claim  to  him,  could  not  complain  of  the  act  of 
his  administrator  employing  an  attorney  on  a 
contingent  basis  to  enforce  the  claim. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {  192;  Dec  Dig.  f  75.*] 

5.  Executors  and  Administrators  ({  97*)— 
Employment  or  Attorneys— Payment  or 
Services. 

Where  an  administrator  properly  employ- 
ed an  attorney  to  prosecute  a  claim  due  the 
estate,  and  the  attorney  rendered  services  which 
were  acceptable  to  the  administrator,  the  ad- 
ministrator should  aid  the  attorney  in  the  col- 
lection of  his  fees,  and  should  at  least  not  in- 
terpose any  obstacles  in  the  way  of  the  efforts 
of  the  attorney  to  collect  his  fees. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  411%;  Dec 
Dig.  f  97.*1 


6.  Executors  and  Administrators  (J  109*)— 
Expenses  or  Administrator— Allowan- 
ces. 

A  claim  by  an  administrator  for  expenses 
incurred  in  collecting  a  claim  due  the  estate 
must  be  rejected,  in  the  absence  of  a  showing 
that  the  services  were  extraordinary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  435;  Dec 
Dig.  S  109.*] 

7.  Executors  and  Administrators  ({  109*)— 
Expenses  for  Administrator's  Bond— Al- 
lowance—Statutes. 

Under  the  statute  allowing  the  administra- 
tor compensation  not  exceeding  a  specified  per 
cent,  of  the  gross  amount  which  he  receives  and 
disburses,  without  authorizing  the  court  to  pay 
for  the  bond  which  be  must  give,  the  court 
cannot  allow  an  administrator  the  sum  paid 
a  bonding  company  for  signing  his  bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  444 ;  Dec. 
Dig.  {  109.*] 

8.  Executors  and  Administrators  ((  495*) 
—Compensation  or  Administrator. 

Under  the  statute  allowing  the  adminis- 
trator compensation  not  exceeding  a  specified 
per  cent  of  the  gross  amount  which  he  re- 
ceives and  disburses,  the  court  should  allow  the 
administrator  a  commission  on  interest  receiv- 
ed by  him  on  the  funds  of  the  estate  pending 
a  litigation  involving  the  disposition  of  the 
funds. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  t  2097;  Dec 
Dig.  i  495.*] 

9.  Executors  and  Administrators  (8  496*)— 
Compensation  or  Administrator— Au-OW- 
ance. 

An  administrator  collected  a  claim  from 
the  federal  government  based  on  the  act  of 
the  federal  authorities  seizing  during  the  Civil 
War  property  belonging  to  the  decedent.  The 
Court  of  Claims  and  the  federal  Supreme  Court 
had  rejected  the  claim.  The  intestate  had  en- 
deavored during  many  years  to  enforce  the 
claim,  but  without  success.  The  administra- 
tor in  collecting  the  claim  was  required  to  trav- 
el to  and  from  Washington,  and  was  required 
to  give  a  large  bond  at  considerable  expense. 
Beld,  that  he  was  entitled  to  an  allowance  of 
5  per  cent  on  the  gross  sum  received  from  the 
federal  government 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  it  2109,  2115; 
Dec  Dig.  S  496.*] 

10.  Executors  and  Administrators  ({  111*) 
—Employment  or  Attorneys— Allowance. 

Where  it  is  necessary  for  a  personal  rep- 
resentative to  have  the  assistance  of  an  attor- 
ney in  the  settlement  of  the  estate,  the  court 
must  make  a  reasonable  allowance  as  compen- 
sation for  the  services  of  the  attorney. 

[Ed.  Note.— For  other  cases,  Bee  Executors 
and  Administrators,  Cent.  Dig.  §  448;  Dec 
Dig.  S  HI.*] 

11.  Executors  and  Administrators  (J  111*) 
—Employment  by  Administrator  or  At- 
torney—Compensation—Allowance. 

An  administrator  employed  an  attorney  to 
collect  a  claim  against  the  federal  government 
The  attorney  was  successful.  Third  persons 
and  persons  interested  in  the  estate  brought 
suits  involving  the  disposition  of  the  sum  col- 
lected, and  the  administrator  employed  an  at- 
torney. Held,  that  the  administrator  was  en- 
titled to  an  allowance  for  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  454;  Dec. 
Dig.  t  HI.*] 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch.  Second  Division. 

"To  be  officially  reported." 

Proceedings  by  Elliott  K.  Pennebaker,  ad- 
ministrator de  bonis  non  of  Warren  Mitchell, 
deceased,  for  the  settlement  of  his  account, 
in  which  Fleming  Williams  and  others  filed 
objections.  From  a  judgment  determining 
the  rights  and  liabilities  of  the  administra- 
tor, the  administrator  appeals,  and  certain 
parties  In  interest  bring  a  cross-appeal.  Re- 
versed on  the  original  appeal  and  affirmed 
on  the  cross-appeal,  with  directions. 

Kohn,  Baird,  Sloss  &  Eohn,  Samuel  A. 
Lederman,  Lawrence  Leopold,  McDermott  & 
Ray,  and  Chas.  Carroll,  for  appellant  Bat- 
son  &  Cary.  Pearce  ft  Davis,  H.  R.  Phillips, 
and  Helm  Bruce,  for  appellees. 

LASSINO,  J.  Warren  Mitchell  had,  for 
many  years  prior  to  1861,  been  engaged  in 
business  in  Louisville,  Ky.  Many  of  his 
customers  lived  in  the  South,  and,  after  the 
war  between  the  states  was  declared,  he 
obtained  permission  from  the  federal  au- 
thorities to  go  South  and  settle  and  adjust 
his  business  affairs  with  his  Southern  cus- 
tomers. While  in  the  South,  he  purchased 
from  different  parties  738  bales  of  cotton, 
which  he  caused  to  be  stored  In  Savannah. 
Thereafter,  when  Savannah  was  captured  by 
the  federal  authorities  under  General  Sher- 
man, this  cotton  was  seized  and  sold  by 
agents  of  the  government,  and  the  amount 
realized  therefrom,  to  wit,  $128,692.22,  was 
paid  Into  the  treasury  of  the  United  States. 

After  the  war  was  over,  Mr.  Mitchell  em- 
ployed Hon.  John  M.  Harlan,  now  a  member 
of  the  Supreme  Court,  and  Hon.  B.  H.  Brls- 
tow,  who  was  afterwards  a  member  of  the 
Cabinet,  to  bring  suit  in  the  Court  of  Claims 
to  recover  the  value  of  his  cotton.  The 
Court  of  Claims,  after  consideration,  dismiss- 
ed the  suit,  and.  upon  appeal  to  the  Supreme 
Court  of  the  United  States,  the  judgment  of 
the  Court  of  Claims  was  affirmed;  the  Su- 
preme Court  holding  that  Mr.  Mitchell  had 
no  valid  claim  against  the  government,  and 
should  not  be  permitted  to  recover  anything 
thereon.  This  decision  of  the  Supreme  Court 
was  banded  down  In  1875.  After  having 
been  thus  denied  the  right  to  recover  in 
the  courts,  the  claimant,  Warren  Mitchell, 
set  about  to  secure  the  passage  of  an  act  of 
Congress  to  compensate  him  for  the  value 
of  his  cotton  taken  by  the  government,  and 
from  that  time  until  his  death,  in  1889,  he 
gave  much  time  and  attention  toward  se- 
curing the  passage  of  such  an  act;  and,  al- 
though during  this  time  he  employed  and 
was  assisted  by  able  lawyers  In  the  presen- 
tation of  his  claim  to  the  various  congres- 
sional committees  to  whom  it  was  referred, 
at  the  date  of  his  death  little  progress  had 
been  made,  and  no  law  had  been  enacted 
which  gave  the  desired  relief.  He  left  a 
will,  the  provisions  of  which,  so  far  as  this 
case  is  concerned,  are  as  follows: 


"Art  1.  I  hereby  appoint  my  friend,  Sam'l 
Russell,  the  executor  of  this,  my  last  will, 
and  for  the  purpose  of  this  will  and  the  ex- 
ecution of  the  same,  I  vest  him  with  the 
legal  and  equitable  title  to  all  my  estate, 
real  and  personal,  wherever  it  may  be,  with 
full  power  and  authority  in  him  to  sell  and 
convey  any  or  all  of  the  same,  and  to  col- 
lect compromise  and  settle  any  debts  due 
me,  and  to  prosecute  a  claim  against  the 
government  of  the  United  States,  which  is 
now  pending  before  Congress,  for  the  pro- 
ceeds of  cotton. 

"Art  2.  It  is  my  desire  that  my  funeral 
expenses  and  just  debts  be  paid,  for  which 
I  may  be  liable  at  my  death  legally. 

"Art  3.  After  my  debts  and  expenses  of 
administration  and  the  expenses  of  pros- 
ecuting the  claim  against  the  government 
mentioned,  are  fully  paid,  if  anything  is 
left  I  leave  to  the  children  of  my  brother, 
Joseph,  one-third;  and  to  my  sister,  Har- 
riett Williams,  one-third;  and  to  my  sister, 
Julian  Williams,  one-third. 

"Art  4.  Should  my  executor  recover  the 
amount  due  me  from  the  government  mem- 
orandum of  said  claim  Is  made  a  part  of 
this  will,  and  is  attached  and  will  guide 
him  in  settling  between  the  parties  inter- 
ested with  me  In  said  claim,  and  to  fix  a 
fair  compensation  for  my  expenses  and  serv- 
ices, to  be  deducted  from  the  whole  pro- 
ceeds before  a  division  is  made,  and  my 
portion  of  the  proceeds  I  wish  distributed  as 
follows:   *   •  * 

"Art  7.  If  the  claim  against  the  United 
States  Is  collected,  after  payment  of  the  be- 
fore-mentioned debts,  I  desire  and  direct 
that  the  residue  of  my  estate  be  divided  as 
follows: 

"One-third  each  to  the  children  of  my  de- 
ceased brother,  Joseph  Mitchell,  and  my  two 
sisters  before  mentioned,  If  they  should  sur- 
vive me;  if  not  to  their  children  and  heirs 
at  law;  but  during  the  settlement  of  my 
estate,  should  Mrs.  Mary  McLean  survive 
me,  I  wish  a  small  provision  paid  over  to 
her,  or  some  other  person  for  her  support, 
not  exceeding  1200.00  per  year,  provided  my 
estate  will  allow  It  and  leave  funds  suffi- 
cient to  pay  the  expenses  of  prosecuting  my 
own  claim  against  the  government  of  the 
United  States  before  mentioned." 

Samuel  Russell,  named  In  the  will  aa  ex- 
ecutor, was  a  prominent  lawyer  of  Louis- 
ville. He  qualified  and  settled  up  the  af- 
fairs of  Warren  Mitchell,  and  distributed  the 
money  that  came  to  his  hands  as  executor, 
some  $2,700.  Just  what  effort  he  made  to 
carry  out  that  provision  of  the  will  looking 
to  the  collection  of  this  cotton  claim  from 
the  government  is  not  clear,  though  he  evi- 
dently made  some  such  effort  The  settle- 
ment of  his  accounts  as  executdr  was  con- 
firmed by  the  Jefferson  circuit  court  and 
thereafter  he  died. 

On  September  6,  1902,  B.  K.  Pennebaker 
was  appointed  administrator  de  bonis  noa 
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with  the  will  annexed  of  Warren  Mitchell, 
by  proper  order  of  the  Jefferson  county 
court,  and  at  once  took  active  steps  looking 
toward  the  collection  of  the  cotton  claim. 
Some  time  prior  to  his  appointment,  the  law 
firm  of  Pennebaker  ft  Jones,  in  Washington, 
had  been  interested  in  this  claim,  and  had 
corresponded  with  certain  of  the  legatees 
under  the  will  of  Warren  Mitchell,  deceas- 
ed, who  would  be  benefited  materially  by 
the  collection  of  this  claim,  and  they  had 
entered  into  an  agreement  with  all  of  said 
legatees  save  three,  under  the  terms  of 
which  agreement  they  were  to  prosecute  the 
collection  of  said  cotton  claim,  and  were  to 
receive  as  compensation  for  their  services  In 
so  doing  one-half  of  any  recovery  that  might 
result  from  their  efforts. 

After  the  appointment  of  B.  K.  Penne- 
baker, who  was  a  resident  of  Louisville, 
Ky.,  and  a  brother  of  Charles  D.  Pennebak- 
er, of  Pennebaker  as  Jones,  he  made  a  con- 
tract with  Pennebaker  &  Jones  similar  to 
that  which  had  been  made  by  several  of 
the  legatees.  Before  closing  this  contract 
of  employment,  however,  be  advised  with 
the  presiding  judge  of  the  Jefferson  county 
court,  who  ratified  and  approved  bis  acts 
in  making  said  employment  Under  the 
management  of  Pennebaker  ft  Jones,  the 
claim  was  pressed  with  vigor  before  Con- 
gress, and,  in  1905,  was  finally  allowed. 

Although  appointed  in  December,  1902, 
Pennebaker  did  not  execute  bond  or  take  the 
oath  of  office  until  the  early  part  of  1905, 
when  it  was  reasonably  certain  that  the  act 
allowing  said  claim  would  be  passed  by 
Congress.  He  then  executed  the  necessary 
bond,  and  shortly  thereafter  the  act  was 
passed,  awarding  to  the  legal  representative 
of  Warren  Mitchell,  deceased,  $128,692.22, 
being  the  exact  amount  which  had  been  re- 
alized by  the  government  ont  of  the  cotton 
confiscated  during  the  war  as  the  property 
of  Warren  Mitchell,  deceased. 

As  soon  as  it  became  an  established  fact 
that  the  government  would  pay  this  claim, 
Armstrong,  Wilson  &  Summers  set  up  a 
claim  to  an  interest  in  this  fund  on  the 
ground  that  they  were  the  owners  of  a  part 
of  tbe  cotton,  and  cited  as  evidence  of  this 
fact  tbe  will  of  Warren  Mitchell,  and  a  cer- 
tain memorandum  therein  referred  to.  This 
memorandum  is  as  follows: 

"Memorandum  of  My  Cotton  Claim  against 
the  Government  of  the  United  States. 
"There  was  taken  from  my  possession  in 
Savannah,  Georgia,  as  shown  by  the  pa- 
pers on  file  in  Washington,  in  the  Treasury 
and  War  Departments,  and  on  file  before  the 
United  States  Senate,  73S  bales  cotton.  Of 
this  cotton,  140  bales  belonged  to  W.  W. 
Summers,  of  Tennessee,  and  40  bales  to  R. 
T.  Wilson,  of  New  York,  400  bales  was  the 
property  of  Mitchell  ft  Armstrong,  and  158 
bales  to  me  individually.  Of  the  400  bales 
of  Mitchell  ft  Armstrong,  one-half,  or  200 


bales,  belonged  to  me,  and  200  bales  to  tbe 
heirs  of  C.  Q.  Armstrong,  dec'd.  I  have 
had  control  and  the  management  of  the 
whole  for  more  than  20  years,  and  have  paid 
all  of  the  expenses,  and  spent  much  time 
and  money  in  prosecuting  the  claim  against 
the  government,  and  am  entitled  to  a  fair 
compensation  for  my  expenses  and  services. 
W.  W.  Summers  had  180  bales  of  cotton, 
which  I  had  shipped  for  him  from  Griffin, 
Ga.,  to  Savannah,  on  which  I  paid  freight 
and  charges  at  the  compress  and  storage  at 
Savannah,  about  $20,000  or  the  then  market 
value  of  the  40  bales  of  cotton,  which  I  took 
to  my  own  account  to  reimburse  me  for  the 
expenses  paid  by  me.  I  afterwards  advanc- 
ed or  loaned  W.  W.  Summers.  $500.00,  for 
which  I  have  bis  obligation,  a  part,  I  think 
$800.00  of  which  has  been  paid  to  me  and 
the  balance  he  still  owes  me  with  Interest 
I  make  this  memorandum  to  show  how  this 
cotton  claim  stands  in  case  of  any  accident 
to  me  or  in  case  of  my  death. 

"Witness  my  hand  this  1st  day  of  Feb- 
ruary, 1884.  Warren  Mitchell." 

Memorandum  on  back  of  paper: 
"358  bales  to  Warren  Mitchell, 
"200    "    to  the  heirs  of  C.  Q.  Armstrong, 
"140    "    to  W.  Summers, 
"40    -    to  B.  T.  Wilson. 

•738 

"Memorandum  of  788  bales  of  cotton. 
Sept.  29th,  1884.  The  within  mem.  is  writ- 
ten by  me  in  my  own  hand  and  is  true  and 
made  a  part  of  my  will. 

"Warren  Mitchell." 

The  administrator,  upon  learning  that 
Armstrong,  Wilson  &  Summers  were  claim- 
ing an  interest  in  the  fund,  went  on  to 
Washington  to  look  after  Its  collection.  They 
were  objecting  to  the  payment  of  the  con- 
tract fee  of  Pennebaker  &  Jones,  and  Penne- 
baker ft  Jones  would  not  consent  that  the 
administrator  take  the  fund  out  of  the  Dis- 
trict of  Columbia,  but  insisted  on  having 
their  rights  determined  before  the  money 
was  taken  to  Kentucky.  With  matters  in 
this  condition,  it  was  agreed  that  the  mon- 
ey should  be  drawn  from  the  treasury  in 
four  drafts — one  for  $64,345.11,  another  for 
$32,173.06,  and  two  for  $16,086.53  each.  This 
was  done,  and  the  administrator  paid  to  Pen- 
nebaker &  Jones  one-half  of  their  contract 
fee,  and  the  two  drafts  for  $16,086.53  each 
were  attached  by  Pennebaker  ft  Jones,  and 
after  this  was  done  it  was  agreed  that  this 
fund  should  remain  on  interest  In  one  of 
the  banks  in  Washington  until  the  points  of 
difference  between  the  litigants  were  set- 
tled and  adjusted  by  proper  orders  of  court 

The  administrator  brought  to  Kentucky 
the  draft  for  $64,345.11,  and  deposited  it  to 
his  credit  as  administrator,  in  the  .First  Na- 
tional Bank,  In  Louisville,  with  an  arrange- 
ment under  which  interest  was  paid  on  this 
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deposit  until  at  the  date  of  the  settlement 
the  accumulated  Interest  amounted  to  $5,- 
-924.76.  The  administrator,  also,  out  of  this 
fund  advanced  to  Warren  Mitchell,  Jr.,  one 
-of  the  legatees  under  the  will,  $100,  and  at 
the  date  of  the  judgment  In  this  case  the 
Interest  thereon  amounted  to  $20,  so  that 
there  was  actually  In  the  hands  of  the  ad- 
ministrator at  the  date  upon  which  the  Judg- 
ment was  entered  the  sum  of  $70,189.87. 

For  the  legatees  It  Is  contended  that  the 
administrator  had  no  right  or  authority  In 
law  to  make  the  contract  by  the  terms  of 
which  he  was  to  pay  to  Pennebaker  &  Jones 
one-half  of  the  recovery  on  the  cotton  claim, 
and  that,  at  most,  he  was  limited  to  the 
payment  of  a  reasonable  fee,  and  that  50 
per  cent  Is  not  a  reasonable  fee,  but  Is  large- 
ly In  excess  of  what  It  should  have  been. 
They  also  complain  that  the  allowance  to 
the  administrator  in  the  circuit  court  was 
larger  than  it  should  have  been,  and  that 
the  allowance  to  his  attorney  for  services  In 
the  litigation  growing  out  of  the  settlement 
of  the  estate  after  he  had  received  the  money 
on  the  cotton  claim  was  largely  in  excess 
of  what  it  should  have  been.  These  are 
the  questions  at  Issue  between  the  admin- 
istrator and  the  legatees. 

For  Armstrong,  Wilson  &  Summers  It  is 
contended  that  the  administrator  had  no 
right  to  contract  to  pay  any  sum  whatever 
for  the  collection  of  that  part  of  the  claim 
In  which  they  were  interested,  and  that  they 
are  in  no  wise  answerable  for  his  acts  in  so 
doing,  or  properly  chargeable  with  any  sum 
whatever  for  the  collection  of  their  debt  in 
excess  of  that  which  they  have  heretofore 
agreed  with  said  Pennebaker  &  Jones  that 
they  would  pay. 

It  appears  that  while  the  controversy  over 
•these  matters  was  going  on  In  Washington 
it  was  agreed  between  Pennebaker  Sc  Jones 
and  Armstrong,  Wilson  &  Summers  that  they 
should  receive  a  certain  part  of  the  at- 
tached funds,  and  that  the  balance  should 
remain  subject  to  the  order  of  the  court  un- 
til the  litigation  over  this  branch  of  the  con- 
troversy was  settled,  and  it  is  only  as  to  the 
remainder  of  the  fund  which  was  attach- 
ed In  Washington  that  their  controversy  ex- 
tends; they  claiming  that  they  are  entitled 
to  have  and  receive  this  balance  of  the  money 
held  under  attachment  In  Washington,  where- 
as Pennebaker  &  Jones  claim  that  under  their 
contract  the  money  so  remaining  under  at- 
tachment undisposed  of  belongs  to  them.  The 
trial  judge  held  that  Pennebaker  &  Jones 
were  entitled  to  a  reasonable  fee  only  for  the 
services  rendered  by  them,  and  he  fixed  this 
at  35  per  cent,  of  the  amount  collected,  and 
held  the  administrator  personally  responsi- 
ble for  the  balance,  or  15  per  cent,  which  he 
had  paid  to  them  under  his  contract  arrange- 
ment Of  this  ruling,  both  the  administrator 
and  the  legatees  and  Armstrong,  Wilson  & 
Summers  complain. 

He  allowed  to  Lawrence  Leopold,  attorney 


for  the  administrator,  $3,750  for  services 
rendered  the  administrator  in  the  lower 
court,  and  defending  certain  tax  suits  which 
were  brought  against  the  estate.  Armstrong, 
Wilson  &  Summers  and  the  legatees  contend 
that  it  was  excessive,  and  that  the  adminis- 
trator, if  entitled  to  any  allowance  on  this 
account  should  not  have  been  allowed  in  ex- 
cess of  $1,000  for  all  such  services. 

The  administrator  alleged  that  he  was  com- 
pelled to  and  did  make  many  trips  to  Wash- 
ington looking  after  the  collection  of  this 
claim,  and  the  settlement  of  the  litigation 
growing  out  of  its  collection  after  it  was  al- 
lowed by  the  federal  government.  The  court 
rejected  all  of  his  claim  for  expenses  except 
$344.40,  and  he  allowed  the  administrator  5 
per  cent,  on  the  money  which  he  received  and 
brought  to  Kentucky,  but  nothing  on  the  mon- 
eys which  were  retained  by  Pennebaker  & 
Jones  for  their  fee,  and  nothing  on  the  mon- 
eys which  he  received  as  interest  on  the  fund 
which  he  had  brought  to  Kentucky. 

The  questions,  therefore,  when  reduced  to 
their  final  analysis,  are  comparatively  few 
and  simple,  and  involve  only  the  correctness 
of  the  court's  ruling  in  fixing  the  allowance  to 
Pennebaker  &  Jones  for  their  services  In  col- 
lecting this  claim,  and  (2)  in  fixing  the  al- 
lowance to  the  administrator  for  his  personal 
service,  expenses,  and  attorney's  fees  in  set- 
tling the  estate  of  Warren  Mitchell,  deceased, 
that  came  to  his  hands. 

The  serious  complaint  made  by  all  parties 
interested  in  this  appeal  is  as  to  the  correct- 
ness of  the  court's  ruling  upon  the  first  propo- 
sition. As  above  stated,  prior  to  the  appoint- 
ment and  qualification  of  appellant  as  ad- 
ministrator de  bonis  non  of  the  estate  of 
Warren  Mitchell,  deceased,  all  of  the  heirs 
of  said  Warren  Mitchell,  who  were  entitled  to 
receive  under  his  will,  and  who  are  interest- 
ed in  this  fund,  save  three,  entered  into  an 
agreement  in  writing  with  Pennebaker  & 
Jones,  the  Washington  attorneys,  by  the 
terms  of  which  they  agreed  to  give  to  said 
Pennebaker  &  Jones  one-half  of  such  sum  as 
they  should  recover  on  the  cotton  claim  in 
question.  Of  those  three  who  failed  to  sign, 
two  were  infants,  and  it  is  not  clear  why  the 
third  one  did  not  sign,  but,  be  that  as  it  may, 
they  represented  Jointly  but  five  fifty-sixths 
of  the  entire  interest  under  the  will  of  War- 
ren Mitchell,  deceased,  and  the  remaining  fif- 
ty-one fifty-sixths  entered  into  such  agree- 
ment 

The  administrator,  it  is  true,  is  the  brother 
of  Charles  D.  Pennebaker,  the  lawyer,  but 
Inasmuch  as  he  merely  in  effect  carried  out 
the  contract  which  had  been  made  by  prac- 
tically all  of  those  having  any  interest  in 
this  fund,  we  are  unable  to  see  where  the 
foundation  for  the  charge  of  fraud  and  collu- 
sion in  this  particular  can  be  laid.  Surely 
his  doing  what  they  themselves  agreed  to  do 
does  not  offer  any  excuse  for  the  charge  that 
he  was  acting  Improperly  or  from  corrupt  or 
sinister  motives.   Nor  do  we  Bee  any  good 


Digitized  by 


Ky.)  PENNEBAKER 

reason  why  the  law  firm  of  Pennebaker  & 
Jones  are  subject  to  criticism  or  open  to  cen- 
sure for  suggesting,  if  they  did  suggest,  that 
Pennebaker  be  appointed  administrator.  Ac- 
cording to  their  theory  of  the  case,  some  one 
had  to  be  appointed  administrator,  and  if 
they  were  right  it  was  immaterial  to  them 
who  such  person  was.  No  benefit  could  ac- 
crue to  any  one  appointed  administrator  fur- 
ther than  the  compensation  which,  under  the 
law,  such  appointment  would  bring  to  him 
in  the  event  that  his  efforts  to  collect  this 
claim  met  with  success;  and,  Inasmuch  as 
the  legatees  under  the  will  of  Warren  Mit- 
chell, deceased,  had  evinced  a  willingness  to 
pay  50  per  cent  of  any  recovery  in  order  to 
induce  a  lawyer  to  undertake  the  collection 
of  this  claim,  we  feel  that  any  administrator 
whom  the  court  might  have  appointed  would 
have  entered  into  this  contract  in  exactly 
the  same  way  and  upon  the  Identical  terms 
that  this  administrator  did.  Nor  is  It  at  all 
strange  that  he  failed  to  execute  a  bond  Im- 
mediately upon  his  appointment  The  execu- 
tion of  a  bond  would  necessarily  involve  the 
incurring  of  some  cost  and  expense.  The  es- 
tate had  no  money.  Warren  Mitchell  had 
practically  spent  everything  he  had  in  his 
futile  efforts  to  collect  this  claim.  If  a  bond 
were  required  at  all  It  would  necessarily 
have  been  one  for  a  considerable  amount, 
and  it  is  neither  unreasonable  nor  strange 
that  appellant  failed  to  execute  such  a  bond 
until  he  saw  some  necessity  therefor.  His 
management  of  the  estate,  viewed  from  any 
standpoint  was  fair,  open,  along  business 
lines,  and  not  subject  to  the  criticism  which 
counsel  for  appellees  are  disposed  to  place  up- 
on it,  for  the  proof  abundantly  shows  that  the 
usual  and  customary  compensation  for  un- 
dertaking to  collect  claims  of  this  character 
In  Washington  is  50  per  cent 

In  the  absence  of  any  contract,*under  the 
proof  In  this  case,  Pennebaker  &  Jones  have 
shown  that  50  per  cent  is  a  reasonable,  or 
at  least  the  usual  and  customary,  fee  charged 
for  such  services.  The  presentation  and  pros- 
ecution of  claims  of  this  character  in  our 
own  Jurisdiction  are  rare;  still,  in  the  prose- 
cution of  claims  which  are  of  a  doubtful  and 
uncertain  nature,  it  is  not  at  all  unusual  for 
attorneys  to  contract  for  a  contingent  fee 
equal  to  60  per  cent  of  any  sum  that  may  be 
recovered  either  by  suit  or  compromise.  The 
litigant  in  such  cases,  as  in  the  case  at  bar, 
usually  has  nothing  with  which  to  pay  unless 
the  venture  proves  successful,  and  hence  the 
necessity  for  contracting  to  pay  a  fee  In  ex- 
cess of  that  which  would  be  necessary  if  the 
fee  was  certain,  and  not  dependent  upon  a 
recovery. 

We  are  clearly  of  opinion  that  the  adminis- 
trator, in  making  this  employment  under  the 
circumstances,  and  in  the  way  and  manner 
in  which  he  did,  was  not  guilty  of  any  fraud- 
ulent or  improper  conduct  and  this  brings 
us  to  the  question  as  to  whether  or  not  he 
had  power  to  make  such  contract    It  is 
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hardly  necessary,  however,  to  pass  upon  this"- 
question,  for  the  reason  that  Pennebaker  &- 
Jones,  in  the  absence  of  any  agreement  on> 
his  part,  then  had  a  contract  covering  fifty 
one  fifty-sixths  of  the  claim  which  they  were* 
prosecuting,  and,  as  to  the  remaining  five 
fifty-sixths,  there  la  no  doubt  but  that  bad 
these  claimants  been  capable  of  contracting, 
or  had  the  opportunity  been  presented  to 
them  to  do  so,  they  would  have  joined  with 
their  fellow  claimants  in  undertaking  to  col- 
lect this  debt 

The  statute  makes  it  the  duty  of  the  ad- 
ministrator to  collect  any  claims  that  may 
be  due  the  estate  of  the  decedent  and,  for 
his  failure  to  exercise  ordinary  care  to  do 
so,  he  Is  liable  upon  his  official  bond.  Nowr 
In  a  case  like  the  one  under  consideration,, 
where  the  estate  has  no  means,  and  the  only 
asset  is  a  vague  and  very  uncertain  qlalnv 
against  the  government,  grown  hoary  with* 
age,  been  rejected  by  the  Court  of  Claims,, 
and,  upon  review,  declared  spurious  by  the- 
highest  court  in  the  land,  considered  and  dis- 
credited by  the  national  Congress  at  several 
of  its  sessions,  what  is  an  administrator  to 
do  if  he  has  not  the  right  to  contract  with  at- 
torneys upon  a  contingent  basis  to  try  and 
enforce  the  collection  of  the  claim?  But  one 
of  two  courses  are  open  to  him:  He  must 
either  make  the  best  trade  he  can,  or  else 
abandon  all  effort  to  collect  the  claim.  That 
the  legatees  under  the  will  of  Warren  Mitch- 
ell, deceased,  who  were  at  all  familiar  with 
the  conditions,  did  not  desire  that  the  effort 
to  collect  this  claim  should  be  abandoned,  Is 
evidenced  by  the  correspondence  which  pass- 
ed between  appellant  and  Warren  Mitchell, 
Jr.,  and  between  Warren  Mitchell,  Jr.,  and 
the  judge  of  the  Jefferson  county  court. 
They  were  anxious  and  more  than  willing 
that  the  administrator  do  everything  In  his 
power  to  further  their  Interests  In  the  collec- 
tion of  this  debt  Certainly  they  are  in  no 
position  to  complain  because  he  ratified  what 
they,  themselves,  had  already  agreed  to  dot. 
And  we  may  note  in  passing  that  the  admin- 
istrator in  this  case,  even  before  be  ratified! 
and  approved  the  contract  which  most  of 
the  legatees  had  previously  entered  Into,, 
sought  the  advice  of  the  presiding  Judge  of 
the  Jefferson  county  court  the  man  to  whom, 
he  would  be  called  upon  to  make  his  account- 
ing as  administrator,  if  he  met  with  success 
in  the  collection  of  this  claim,  and  not  un- 
til he  had  been  advised  by  the  county  Judge- 
did  he  enter  into  this  contract  to  pay  this- 
stipulated  fee.  It  is  argued  that  the  count; 
judge  had  no  authority  to  enter  the  order  ap- 
proving this  act.  For  the  purposes  of  thls- 
case,  we  deem  It  unnecessary  to  enter  upon  a 
consideration  of  this  question,  and  only  cite 
this  fact  as  further  evidence  going  to  show 
that  the  administrator  was  acting  all  along 
in  the  best  of  good  faith.  Not  only  was  the 
administrator  justified  in  making,  this  con- 
tract of  employment  by  the  acts  of  the  lega- 
tees themselves,  and  by  the  plain,  provision 
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of  the  law  making  it  bla  doty  to  collect  claims 
due  the  estate,  but  the  will  Itself,  in  article 
7  thereof,  Imposed  upon  him  the  duty  of  un- 
dertaking its  collection,  even  going  so  far  as 
to  direct  what  should  be  done  with  the  pro- 
ceeds thereof  In  the  event  that  his  executor 
met  with  success  in  his  efforts  looking  to- 
wards its  collection.  The  executor  nominat- 
ed in  the  will  did  not  meet  with  success  in 
his  efforts  to  collect  the  claim ;  the  legatees 
were  unwilling  that  the  small  sum  of  mon- 
ey which  their  kinsman  and  benefactor  had 
left  should  be  expended  in  an  effort  to  col- 
lect it  While  they  were  willing  to  contract 
for  a  large  contingent  fee  for  its  collection, 
they  were  unwilling  that  he  should  spend 
even  a  portion  of  the  $2,700  that  came  to  his 
hands,  and  they,  therefore,  demanded  that 
this  sum  be  distributed  among  them,  and  it 
was  accordingly  done.  During  tbe  remainder 
of  his  life,  and  until  1902,  but  feeble  efforts 
were  made  toward  collecting  this  claim,  due, 
no  doubt,  to  the  fact  that  the  executor  was 
unable  to  procure  the  services  of  capable  at- 
torneys even  upon  a  large  contingent  fee. 
After  Pennebaker  &  Jones  took  charge  of  the 
matter,  the  prosecution  of  the  claim,  as  above 
stated,  was  pressed  with  diligence,  and 
whether  tbe  success  which  accompanied  their 
efforts  was  due  to  the  skillful  manner  in 
which  the  claim  was  prosecuted,  or  to  a 
changed  condition  in  the  sentiment  of  the 
membership  of  the  national  Congress  toward 
meritorious  claims  of  loyal  citizens,  cannot 
be  determined,  but  certain  It  is  that  in  about 
three  years  they  did  what  Warren  Mitchell, 
deceased,  aided  and  assisted  by  the  best  coun- 
sel he  could  procure,  bad  spent  the  better 
portion  of  a  lifetime  and  a  goodly  fortune  in 
a  futile  effort  to  accomplish. 

Another  objection  raised  by  appellees  Is 
that  tbe  contract  entered  into  was  a  lobby- 
ing contract,  and,  for  that  reason,  against 
pnbllc  policy,  and  should  not  be  upheld  or 
validated  by  the  court.  This  objection  Is 
well  answered  by  the  trial  court  In  the  mem- 
orandum attached  to  his  finding.  In  which  he 
says:  'There  Is  no  proof  In  the  record  to 
show  that  any  lobbying  was  done,  but  there 
is  proof  that  such  services  were  rendered 
as  any  reputable  lawyer  might  render  un- 
der the  clarcumstances.  •  *  •  From  the 
testimony  of  Judge  Fny,  and  the  report  of 
Senator  Warren,  It  seems  that  one  of  the 
chief  troubles  which  the  claim  had  en- 
countered before  was  a  strong  belief  on  the 
part  of  certain  members  of  the  Senate  that 
Mr.  Mitchell  had  not  been  a  loyal  citizen. 
It  is  not,  therefore,  difficult  to  understand 
how  a  lawyer  might  well  and  properly  em- 
ploy himself  with  the  Warren  Mitchell  claim 
without  infringing  morals  or  ethics.  This 
case  Is  to  be  distinguished  from  the  case 
of  Trlst  v.  Child.  21  Wall.  441,  22  L.  Ed.  623. 
In  that  case  the  record  plainly  shows  the 
unlawful  methods  employed  by  counsel,  and 
tbe  court  very  properly  held  that  he  could 
not  recover." 


The  collection  of  the  claim  was,  in  the 
main,  dependent  upon  its  proper  presenta- 
tion to  the  necessary  committee  of  the  House 
of  Representatives  and  the  Senate.  The 
appellant  was  wholly  unable  to  attend  to  this 
work  himself,  and.  in  employing  competent 
lawyers  to  represent  him,  be  did  no  more, 
or  rather  no  less,  than  discbarge  a  plain  duty 
which  the  law  imposed  upon  him;  and  the 
law  firm  of  Pennebaker  4  Jones,  In  accept- 
ing the  employment,  contracted  to  render  a 
service  in  every  sense  legitimate  and  proper. 

As  to  the  contention  of  Armstrong,  Wil- 
son &  Summers  that  they  were  not  properly 
chargeable  with  any  part  of  the  fee  of  Pen- 
nebaker &  Jones  for  collecting  this  claim,  or, 
If  liable  for  any  part,  nothing  In  excess  of 
a  reasonable  fee,  it  Is  only  necessary  to  state 
that  the  only  rights  whatever  which  they 
have  are  those  given  them  by  Warren  Mit- 
chell, deceased,  in  bis  will.  They  recovered 
nothing  from  the  government  They  had  no 
claim  against  the  government  They  per- 
mitted Warren  Mitchell,  during  his  lifetime, 
to  represent  to  the  government  that  be  own- 
ed all  of  the  cotton,  and  that  be  was  the 
sole  owner  of  this  claim.  For  about  40  years 
they  Intrusted  the  conduct  of  this  business 
of  the  prosecution  of  their  claim  entirely  to 
Warren  Mitchell,  and  rested  solely  upon  the 
confidence  which  tbey  bad  in  bis  honesty 
and  Integrity.  They  are  now  in  no  position 
to  complain  of  the  manner  In  which  be  prose- 
cuted the  claim,  or  the  means  employed  and 
expenses  Incurred  by  him  and  his  personal 
representatives  In  collecting  same.  Had  they 
been  unwilling  to  abide  by  any  contract  which 
he  might  make  looking  toward  the  collection 
of  this  claim,  they  should  have  interposed 
their  objection  at  the  time  when  tbey  must 
have  known  that  arrangements  were  being 
made  with  attorneys  to  look  after  the  collec- 
tion of  this  claim.  Having  failed  to  speak 
when  it  was  their  plain  duty  to  have  done  so, 
they  will  not  now  be  benrd  to  SRy  that  they 
should  not  be  chargeable  with  their  Just  pro- 
portion of  the  excuses  which  were  incurred 
by  tbe  representatives  of  Warren  Mitchell,  to 
whom  they  bad  Intrusted  tbe  collection  of 
their  Interest  in  this  claim.  The  contract 
of  employment  which  the  administrator 
made  with  Pennebaker  ft  Jones  was,  under 
the  circumstances  of  this  case,  fnlr  and  rea- 
sonable, and  tbe  chancellor  should  have  giv- 
en him  credit  for  the  50  per  cent  of  the 
claim  to  which  they  were  entitled. 

Having  determined  that  the  contract  of 
employment  which  the  administrator  made 
with  the  law  firm  of  Pennebaker  &  Jones 
was  neither  inequitable  nor  unjust  It  be- 
comes unnecessary  to  consider  tbe  complaint 
made  by  appellees  against  the  administrator 
for  going  to  Washington,  and,  according  to 
their  idea,  permitting  himself  to  be  sued 
there  by  Pennebaker  &  Jones  for  the  fee 
which  he  had  contracted  to  pay  them.  He 
had  made  the  contract  in  good  faith.  The 
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services  were  fairly  and  acceptably  rendered, 
and  Instead  of  attempting  to  avoid  the  pay- 
ment of  their  fee,  aa  appellees  would  have 
had  him  do,  It  was  his  duty  to  have  aided 
them  In  the  collection  of  same,  or,  at  least, 
If  It  was  not  his  duty  to  have  aided  them  In 
the  collection  of  this  fee,  he  certainly  should 
not  have  Interposed  any  obstacles  In  the 
way  of  their  efforts  to  collect  same. 

The  administrator  reports  that  he  paid  $925 
to  a  bonding  company  to  sign  the  bond  which 
the  county  court  required  of  him,  and  he 
asks  that  these  fees  be  refunded  to  htm. 
The  chancellor  refused  to  allow  them,  and 
of  this  he  complains.  Likewise,  he  asks 
that  certain  expenses  incurred  by  him  In 
going  to  and  returning  from  Washington, 
while  looking  after  the  collection  of  this 
claim,  be  allowed  blm,  amounting  In  all  to 
$784.40.  The  chancellor  considered  these 
claims  and  allowed  him  $344.40,  rejecting  the 
balance.  This  was  error.  He  should  have 
rejected  this  entire  claim  for  expense,  as 
none  of  it  was  shown  to  be  of  that  char- 
acter designated  as  being  extraordinary. 

We  know  of  no  law  authorizing  the  court 
to  pay  for  the  bond  which  the  administrator 
is  required  to  give.  This  Is  a  condition  which 
the  statute  imposes  upon  him  in  order  that 
he  may  become  administrator.  While  It 
Is  true  he  qualifies  as  administrator  for  the 
purpose  of  the  settlement  of  the  estate,  and 
is,  to  that  extent,  acting  for  the  benefit  of 
the  estate,  still,  by  statute,  he  Is  allowed  a 
compensation  not  exceeding  5  per  cent,  of 
the  gross  amount  which  he  receives  and  dis- 
burses, and  this,  the  law  presumes,  will  com- 
pensate him  not  only  for  such  services  as 
he  performs  in  the  management  of  the  estate, 
but,  likewise,  such  expenses  as  are  Incident 
to  the  management  of  the  estate.  One  of 
these  expenses  which  Is  Incident  to  the  man- 
agement of  every  estate  Is  the  cost  of  the 
execution  of  the  bond.  The  statute  makes 
special  provision  whereby  the  court  is  au- 
thorized to  allow  the  administrator,  in  ad- 
dition to  the  statutory  allowance  of  5  per 
cent.,  further  compensation  for  any  extra- 
ordinary or  unusual  expenses  to  which  he 
may  be  put  in  the  conduct  and  management 
of  the  estate.  Re  allowed  the  administrator 
5  per  cent,  on  all  of  the  fund  which  he  re- 
ceived and  brought  to  Kentucky,  but  allowed 
him  no  commission  on  the  money  which  he 
received  as  Interest  on  said  fund  during  the 
pendency  of  this  litigation.  This,  we  think, 
was  error.  The  record  shows  that  he  re- 
ceived, as  interest  from  the  bank,  on  the  con- 
tract which  he  made  with  it  whereby  the 
money  should  draw  interest  while  it  remain- 
ed on  deposit,  the  sum  of  $5,924.76.  He  like- 
wise received  from  another  source  $20,  mak- 
ing the  total  gross  sum  that  came  to  his 
hands  as  administrator  $70,290.87.  We  are  of 
opinion  that  on  account  of  the  character  of 
service  which  the  administrator  rendered  In 
this  case,  the  distance  which  be  was  requir- 
ed to  travel  In  going  to  and  returning  from 
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Washington  In  the  prosecution  of  this  claim, 
and  the  large  bond  which  be  was  required 
to  give  at  a  considerable  expense,  the  chan- 
cellor should  have  allowed  him  S  per  cent 
on  the  gross  sum  which  he  received,  and 
must,  under  order  of  court,  disburse. 

The  only  remaining  question  Is  that  of  at- 
torney's fees  allowed  to  Lawrence  Leopold 
for  services  rendered  the  administrator  in  the 
litigation  in  which  he  has  been  Involved 
since  the  fund  was  collected  by  Pennebaker 
&  Jones.  The  chancellor  allowed  the  admin- 
istrator for  such  services  so  rendered  $3,750. 
This  litigation,  in  the  main,  grew  out  of  the 
efforts  of  Armstrong.  Wilson  &  Summers,  and 
other  legatees  under  the  will  of  Warren  Mit- 
chell, deceased,  to  defeat  Pennebaker  &  Jones 
in  the  collection  of  their  contract  fee.  The 
questions  being  raised,  appellant  was  com- 
pelled to  litigate  them.  Under  an  unbroken 
line  of  authorities  In  this  state,  where  It  be- 
comes necessary  for  a  personal  representa- 
tive to  have  the  advice  and  assistance  of  an 
attorney  In  the  settlement  and  adjustment  of 
an  estate.  It  Is  the  duty  of  the  court  to  make 
him  a  reasonable  allowance  as  compensation 
for  such  attorney's  services.  Considering  the 
amount  of  the  estate  involved,  and  the  char- 
acter and  extent  of  the  litigation,  we  are  of 
opinion  that  the  fee  of  $3,750  allowed  is  a 
fair  and  reasonable  fee.  This  expenditure 
was  'brought  on  by  Armstrong,  Wilson  & 
Summers,  as  well  as  by  the  residuary  lega- 
tees, and  it  is  proper  that  they  should  each 
bear  an  equitable  proportion  of  these  ex- 
penses. 

It  appears  that,  during  the  trial  in  the  low- 
er court,  It  was  agreed  that  there  should  be 
paid  out  of  the  fund  on  hand  the  debts  which 
Warren  Mitchell  directed  in  bis  will  to  be 
paid.  These  amounted  In  the  aggregate  to 
$10,957.04.  It  was  also  agreed  that  a  certain 
legacy,  amounting,  In  the  aggregate,  to  $580, 
should  be  paid,  and  this  was  done,  making  a 
total  of  $17,537.04,  which  was,  by  agreement 
of  parties,  paid  out  of  the  fund  on  hand.  It 
was  further  agreed  that  the  residuary  lega- 
tees of  Warren  Mitchell  were  entitled  to  re- 
ceive out  of  the  fund  in  gross  $10,000  to  com- 
pensate them  for  the  money  which  Warren 
Mitchell  had  expended  In  his  lifetime  In  his 
effort  to  collect  this  claim.  With  these  sums, 
of  course,  the  administrator,  In  his  settle- 
ment, must  be  given  credit.  In  addition 
thereto  he  is  entitled  to  $3,514.54  commis- 
sions, $730  taxes  paid,  and  court  costs,  in- 
cluding his  attorney's  fees  of  $3,750.  These 
credits  must  be  deducted  from  the  $70,290.- 
87  which  represents  the  assets  in  gross  In 
the  administrator's  hands,  as  shown  by  the 
judgment  of  the  chancellor.  Of  the  remain- 
der, the  heirs  of  C.  Q.  Armstrong  are  entitled 
to  .2710  per  cent,  R.  T.  Wilson  Is  entitled  to 
.0542  per  cent,  W.  W.  Summers  is  entitled  to 
.1897  per  cent,  and  the  residuary  legatees, 
the  Mitchell  heirs,  are  entitled  to  .4851  per 
cent  To  this  .4851  per  cent  must  be  added 
the  $10,000  to  which,  by  agreement  of  par- 
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ties,  they  are  entitled;  and,  of  the  result- 
ing sum,  Warren  Mitchell,  Jr.,  Is  entitled  to 
one-third,  the  heirs  of  Harriett  Williams,  one- 
third,  and  the  heirs  of  Julian  Williams,  one- 
third.  If  appears  that  Warren  Mitchell  Jr., 
has  heretofore  received  from  the  adminis- 
trator $100  and  this,  with  accumulated  in- 
terest, should  be  deducted  from  his  share. 
If  any  interest  has  accumulated  on  the  fund 
In  bank  since  the  rendition  of  the  judgment 
herein,  this  accumulation  should  be  pro- 
rated among  the  Mitchell  heirs,  Armstrong, 
Wilson  &  Summers,  according  to  their  inter- 
ests above  set  out,  and  any  claim  for  taxes 
for  1909  should  be  borne  by  them  in  like  pro- 
portion. 

The  judgment  is  reversed  on  the  original, 
and  affirmed  on  the  cross-appeal,  with  direc- 
tions to  the  trial  court  to  enter  a  judgment 
in  conformity  with  this  opinion.  On  the  ap- 
peal of  Fleming  Williams  et  al.  v.  Henry  R. 
Summers'  Adminstrator  et  al.,  the  judgment 
is  affirmed. 


UNITFD  STATES  FIDELITY  &  GUARAN- 
TY CO.  v.  DOUGLAS'  TRUSTEE. 

CARTER  et  al.  v.  CARTER  et  al. 

(Court  of  Appeals  of  Kentucky.    June  18, 
1909.) 

1.  Wills  (8  524*)— Construction— "Grand- 
children." 

Testator  by  the  third  clause  of  the  cod- 
icil of  his  will  created  two  life  estates,  one 
for  the  use  of  bis  daughter  and  the  other  for 
the  use  of  his  grandchildren,  declaring  that,  if 
any  of  the  grandchildren  shall  die  leaving  de- 
scendants living,  such  descendants  shall  take 
per  stirpes  the  same  interest  they  would  have 
taken  if  the  property  were  then  to  descend,  and 
the  rest  sbonld  be  managed  and  controlled  by 
the  trustee  for  the  use  of  testator's  surviving 
grandchildren  without  the  right  to  convey,  an- 
ticipate, or  incumber  the  same,  etc.  Held,  that 
the  word  "grandchildren"  as  there  used  should 
be  construed  to  include  not  only  those  born  and 
living  or  having  died  leaving  issue  at  testa- 
tor's death,  but  also  any  who  might  be  born  to 
testator's  daughter  during  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  1119,  1120;  Dec.  Dig.  {  524.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3146-3147.] 

2.  Perpetuities  (J  6*)  —  Remainders  —  Va- 
lidity. 

An  estate  in  remainder  cannot  be  crested 
to  take  effect  beyond  the  end  of  a  life  or  lives 
in  being  and  21  years  and  10  months  thereafter, 
the  remainder  being  void  if  there  is  any  uncer- 
tainty or  doubt  that  it  will  vest  during  that 
period. 

[Ed.  Note.— For  other  cases,  see  Perpetui- 
ties, Cent.  Dig.  88  5,  45;  Dec.  Dig.  f  6.*] 

3.  Perpetuities  (J  6*)— Wills— Construc- 
tion. 

Testator  left  a  daughter  and  certain  grand- 
children, him  surviving.  By  the  codicil  to  his 
will  he  devised  the  residue  to  trustees  for  the 
daughter's  use  during  her  life,  without  power 
of  alienation,  and  after  her  death  to  testator's 
grandchildren,  the  net  income  without  right 
of  alienation,  except  that  at  the  death  of  any 


of  snch  grandchildren  an  aliquot  part  of  the 
property  should  pass  to  the  grandchildren's  de- 
scendants per  stirpes,  and  In  default  of  descend- 
ants living  at  the  death  of  each  of  such  grand- 
children to  pass  according  to  the  law  of  descent. 
Held,  that  since  grandchildren  entitled  to  take 
might  be  bom  after  testator's  death,  the  re- 
mainder was  void  as  violating  the  rule  against 
perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  St  5,  45;  Dec  Dig.  S  &*] 

4.  Wills  (|  470*)— Construction. 

While  a  whole  will  must  be  considered  In 
determining  the  intention  of  a  testator,  the 
language  used  in  making  a  specific  bequest  can- 
not have  a  controlling  influence  in  interpret- 
ing the  language  used  in  dealing  with  the  dif- 
ferent subjects. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  988;  Dec.  Dig.  8  470.*] 

5.  Wills  (I  753*)— Specific  Request— Des- 
ignation of  Beneficiary. 

Specific  designation  of  the  object  of  testa- 
tor's bounty  is  essential  to  the  creation  of  at 
specific  bequest 

[Ed.  Note.— For  other  caws,  see  Wills,  Cent 
Dig.  i  1939 ;  Dec  Dig.  $  753.*] 

6.  Wills  (8  184*)  —  Revocation  —  Inopera- 
tive Codicil. 

Where  a  codicil  creating  a  void  remainder 
contained  no  revocation  clause,  and  it  did  not 
appear  by  implication  that  testator  intended 
the  codicil  to  revoke  the  former  will,  the  will, 
on  the  codicil  being  declared  inoperative,  re- 
mained in  force. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  463;  Dec.  Dig.  8  184.*] 

7.  Trusts  (8  234*)— Sale  of  Property— Mis- 
conduct of  Trustee. 

A  trustee  sold  certain  land  belonging  to 
an  estate,  receiving  as  part  of  the  purchase- 
price  five  notes  for  $5,000  each,  payable  on  or 
before  10  years,  bearing  5  per  cent,  interest 
Held,  that  a  sale  of  four  of  the  notes  at  par 
and  a  pledge  of  the  fifth  note  to  secure  the 
trustee's  agreement  to  make  the  notes  yield  6. 
per  cent  interest,  payable  semiannually,  by 
which  the  trust  estate  lost  $1,900,  constituted 
a  misappropriation  of  the  funds  of  the  estate 
for  which  the  trustee  and  his  bondsmen  were- 
liable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  340 ;  Dec  Dig.  |  234.*] 

8.  Trusts  (8  383*)— Trustees— Accounting — 
Claims— Liability  of  Surety. 

A  claim  for  expenses  incurred  in  making 
an  examination  of  the  affairs  of  a  trustee  after 
it  had  been  discovered  that  he  had  defaulted 
was  not  a  charge  for  which  the  trustee's  sure- 
ty could  be  made  to  answer. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  622;  Dec  Dig.  8  383.*] 

Nunn  and  Carroll,  JJ.,  dissenting. 

Appeals  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  between  the  United  States  Fidelity 
&  Guaranty  Company  and  George  L.  Douglas' 
trustee,  and  between  William  D.  Carter  and 
others  and  Ellerbe  W.  Carter  and  others. 
From  adverse  decrees  the  United  States  Fi- 
delity &  Guaranty  Company  and  William  D. 
Carter  and  others  appeal,  and  P.  M.  Clark, 
substituted  trustee,  prosecutes  a  cross-ap- 
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peal.  Reversed  on  both  original  and  cross- 
appeals,  and  remanded. 

Bullitt  ft  Bullitt  and  Carter  &  Carter,  for 
appellants.  Bodley  ft  Baskln,  Dodd  ft  Dodd, 
and  H.  H.  Northtroth,  for  appellees. 

LASSING,  J.  These  two  appeals  grow  out 
of  the  same  state  of  facts,  and  were  heard 
together.  The  legal  questions  Involved  are  In- 
teresting and  Important,  and  In  order  that 
they  may  be  clearly  understood  we  will  state 
with  more  than  ordinary  detail  the  facts  out 
of  which  they  arise. 

In  October,  1889,  George  L.  Douglas  died 
testate  In  Jefferson  county,  Ky.  He  left 
one  child,  Mrs.  Sally  R.  Carter,  and  five 
grandchildren,  her  issue,  surviving  him.  At 
the  time  of  bis  death  Mrs.  Carter  was  65 
years  of  age,  and  she  died  in  July,  1906,  leav- 
ing surviving  her  as  her  only  children  the 
five  who  were  living  at  the  death  of  her 
father.  In  March,  1881,  George  L.  Douglas 
made  his  will.  In  this  will  he  appointed 
John  W.  Barr,  and  William  D.  Carter,  his 
grandson,  executors,  and  devised  to  them  the 
whole  of  his  estate  for  the  purposes  and  up- 
on the  trusts  mentioned  in  the  will.  The  on- 
ly clauses  in  the  will  that  we  deem  it  neces- 
sary to  recite  are  the  second,  reading: 

•"They  shall  have  the  entire  control  over 
and  management  of  my  estate,  except  as 
herein  provided,  and  they  shall  hold  the 
same  in  trust  and  for  the  sole  and  separate 
use  of  my  daughter,  Sally  R.  Carter,  during 
her  life,  free  from  the  control  of  any  hus- 
band she  may  have,  and  they  shall  pay  the 
whole  Income  after  paying  legacies,  taxes, 
Insurance  and  other  expenses  to  her  per- 
sonally, and  not  to  her  husband,  and  she 
shall  have  no  power  to  sell  or  incumber  said 
estate  or  income  or  to  charge  the  same  by 
way  of  anticipation. 


"Fourth.  They  shall  have  power  with  the 
written  consent  of  my  said  daughter  to  make 
advances  to  any  of  her  children,  after  tbey 
attain  the  age  of  twenty-one  years,  not  ex- 
ceeding in  amount  the  two-thirds  of  his  or 
her  share  in  my  estate. 

"Fifth.  Upon  the  death  of  my  said  daugh- 
ter, my  executors  shall  divide  the  whole  es- 
tate equally  between  her  children  and  the 
issue  of  such  as  may  be  dead,  first  deducting 
any  advances  made  by  me  to  any  of  them, 
as  will  appear  from  my  book  of  advances, 
such  Issue  taking  per  stirpes,  that  is,  the 
share  of  their  parent;  but  my  executors 
shall  retain  the  control  and  management  of 
the  share  of  each,  until  be  arrives  at  the 
age  of  twenty-one  years,  and  in  the  mean- 
time pay  to  his  guardian  of  the  Income  of 
his  share  only  what  they  shall  deem  a  sum 
sufficient  for  his  proper  support  and  educa- 
tion. If,  however,  any  child  or  grandchild 
shall  die  under  twenty-one  years  of  age  and 
without  issue,  the  share  of  such  child  or 
ginndchlld  shall  go  to  his  surviving  broth- 


ers and  sisters,  or  the  issue  of  such  as  may 
be  dead,  the  issue  taking  per  stirpes. 


"Seventh.  •  •  •  In  all  cases  where 
the  word  'he'  Is  used  In  speaking  of  my 
daughter's  children  or  their  issue,  it  is  in- 
tended to  embrace  the  female  as  well  as  the 
male." 

On  November  22,  1884,  be  made  the  fol- 
lowing codicil: 

''(1)  I  have  given  certain  sums  of  money 
to  my  grandsons,  W.  D.  Carter  and  Kearsley 
Carter  Jr.,  which  under  all  the  circumstance* 
I  consider  proper  to  estimate  as  being  thirty- 
five  thousand  dollars  to  each,  and  both  of 
them  are  hereby  released  from  any  debt  due 
by  either  of  them  to  me. 

"In  order  to  equalize  my  three  other  grand- 
children, I  now  bequeath  to  John  W.  Barr, 
as  trustee,  the  sum  of  one  hundred  and 
five  thousand  ($105,000.00)  dollars,  thirty-five 
thousand  ($35,000.00)  dollars  to  be  held  for 
the  use  and  benefit  of  my  granddaughter, 
Ducilla  R.  Carter;  a  like  amount  for  the 
use  and  benefit  of  my  grandson  L.  D.  Carter; 
and  a  like  amount  for  the  use  and  benefit 
of  my  grandson  Stuart  R.  Carter,  each  sum 
to  be  on  the  following  trusts,  viz.:  Until  the 
beneficiary  attains  majority  such  part  of  the 
Income  as  my  daughter  shall  designate,  shall 
be  paid  to  her  for  the  support  and  education 
of  the  beneficiary  and  In  case  of  ber  death, 
such  part  as  shall  seem  discreet  to  the  trus- 
tees shall  be  applied  to  this  purpose  and  the 
balance  shall  be  re-invested  and  the  capital 
and  accumulation  paid  to  the  beneficiary  at 
majority.  In  case  of  the  death  of  the  bene- 
ficiary before  majority,  leaving  issue,  then 
the  fund  and  accumulation  shall  go  to  such 
issue,  and  in  default  of  Issue  shall  go  to  the 
surviving  brothers  and  sister,  or  to  the  Is- 
sue of  such  as  may  be  dead  per  stirpes,  provid- 
ed that  such  part  as  may  thus  pass  to  a 
minor  brother  or  sister  shall  be  held  in  like 
trust  and  upon  tbe  same  conditions  as  are 
above  declared.  The  trust  in  reference  to  my 
granddaughter  Is  declared  a  sole  and  sepa- 
rate use. 


"(3)  All  the  rest  and  residue  of  my  estate, 
real,  personal  and  mixed  left  after  payment 
of  my  debts  and  the  satisfaction  of  the  leg- 
acies contained  in  the  first  clause  of  my  will 
and  the  first  and  second  clauses  of  this  codi- 
cil— I  devise  and  bequeath  to  John  W.  Barr 
as  trustee  In  trust  as  follows:  For  the  sole 
and  separate  use  of  my  daughter,  Sallle  R. 
Carter,  during  ber  life,  but  without  power  to 
alien,  encumber,  charge  or  In  any  way  antici- 
pate its  rent  or  enjoyment,  and  after  her 
death  if  any  of  my  grandchildren  shall  be 
then  dead  leaving  descendants  then  living, 
such  descendants  shall  take  per  stirpes  the 
same  Interest  they  would  take  If  tbe  property 
were  then  to  descend  from  me  and  the  rest 
shall  be  held,  managed  and  controlled  by  the 
said  trustee  and  the  net  income  used  by  him 
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in  sucb  manner  as  in  his  discretion  may  seem 
best  for  the  Interest  of  my  surviving  grand- 
children, and  his  discretion  shall  extend  to 
paying  the  share  of  each  In  said  income  in- 
to his  hand  or  using  it  for  his  support  or 
paying  It  Into  the  hands  of  his  wife,  or  using 
it  for  the  support  of  such  wife,  and  his  chil- 
dren, or  allowing  part  or  all  of  it  to  accu- 
mulate and  subsequently  using  the  accumu- 
lation In  the  same  way  or  allowing  them  to 
become  and  pass  as  part  of  the  capital  and 
none  or  all  of  said  grandchildren  shall  have 
any  power  to  charge,  anticipate,  alien  or  en- 
cumber said  income  or  property,  nor  shall 
the  same  be  In  any  manner  subjected  to  his 
debts  and  the  trust  as  to  my  granddaugh- 
ter's share  shall  be  a  sole  and  separate  use 
upon  the  death  of  any  of  said  grandchildren 
an  aliquot  share  In  said  property  shall  pass 
to  his  descendants  per  stirpes  and  in  de- 
fault of  descendants  living  at  bis  death  shall 
pass  according  to  the  laws  of  descendant  as 
if  it  then  descended  from  him,  provided  that 
the  shares  of  his  surviving  brothers  and  sis- 
ter shall  continue  with  their  own  shares  In 
said  trust  and  be  governed  by  Its  terms." 

On  November  25,  1884,  the  testator  made 
the  following  change  In  the  codicil  executed 
by  him  on  November  22.  1884: 

"Instead  of  paying  over  to  the  beneficiary  of 
the  several  bequests  of  thirty-five  thousand 
dollars,  mentioned  In  said  codicil,  the  said 
trustee  shall  pay  to  said  beneficiary  at  ma- 
jority one-half  of  the  funds  so  raised  for  his 
benefit,  with  one-half  of  the  accumulations, 
and  the  other  half  of  said  funds  and  accu- 
mulation shall  remain  in  trust  and  subject 
to  all  of  its  terms  and  conditions  until  the 
beneficiary  attains  the  age  of  twenty-five 
years  and  be  then  paid  over.  The  words  'be,' 
'his'  and  'him,'  as  used  In  the  will  and  both 
codicils,  are  meant  to  include  also  the  femi- 
nine." 

John  W.  Bait,  mentioned  in  the  will  and 
codicils,  qualified  as  executor  and  trustee, 
and  acted  in  these  capacities  for  some  years, 
when  he  resigned,  and  Thomas  P.  Langdon 
was  appointed  In  bis  place.  Upon  the  resig- 
nation of  Langdon,  Lattlmore  D.  Carter,  one 
of  the  grandsons  of  the  testator,  was  appoint- 
ed trustee  in  February,  1902.  and  qualified 
witb  the  appellant,  the  United  States  Fideli- 
ty &  Guaranty  Company,  as  his  surety.  Car- 
ter continued  to  act  until  September,  1907. 
when  he  resigned,  and  P.  N.  Clarice  quali- 
fied in  his  place.  During  the  time  Carter 
acted  as  trustee,  he  misappropriated  to 
his  owu  use  $99,739.73  of  the  trust  funds. 
Clarke,  upon  his  appointment,  took  steps  to 
recover  the  fund  so  converted,  and  succeeded 
in  securing  $29,757.79,  leaving  a  balance  of 
$69,981.94  due,  for  which  sum,  together  with 
$32  costs  incurred  for  services  rendered  by 
the  commissioner,  he  instituted  suit  against 
Carter  and  his  surety.  Upon  proof  taken  in 
behalf  of  Clarke,  the  case  was  submitted, 
and  Judgment  rendered  against  Carter  and 
bis  surety  for  the  full  amount  claimed,  ex- 


cept two  items — one  for  $32,  and  the  other 
for  $1,900.  These  rejected  items  we  are 
asked.  In  a  cross-appeal  prayed  by  Clarke, 
to  allow,  and  will  dispose  of  them  later  on. 

In  July,  1908,  while  the  suit  of  Clark* 
against  Carter  was  pending,  Mrs.  Sallie  R. 
Carter  died.  Upon  her  death  the  United 
States  Fidelity  ft  Guaranty  Company  offered 
to  file  a  pleading,  in  which  it  alleged  in  sub- 
stance that  the  will  and  codicils  of  Mr.  Doug- 
las, except  in  so  far  as  they  created  a  trust 
for  the  use  and  benefit  of  Mrs.  Carter  dur- 
ing her  life,  were  void,  because  in  violation 
of  the  rules  against  perpetuities.  In  the 
pleading  it  insisted  (1)  that  at  the  death  of 
Mrs.  Carter  the  powers  of  Clarke  as  trustee 
terminated ;  (2)  that  the  estate  vested  in  fee 
In  the  five  children  of  Mrs.  Carter,  of  whom 
Lattlmore  D.  Carter  was  one,  they  being  dev- 
isees in  remainder  under  the  original  will; 
and  (3)  it  was  sought  to  subject  the  interest 
of  Lattlmore  D.  Carter  in  the  estate  to  the 
payment  of  whatever  amount  it  might  be  re- 
quired to  pay  as  his  surety.  The  chancellor, 
being  of  the  opinion  that  Lattlmore  D.  Car- 
ter had  no  Interest  in  the  estate  that  could 
be  subjected  to  the  payment  of  the  demands 
of  his  surety,  refused  to  permit  the  tender- 
ed pleading  to  be  filed. 

Tbe  principal  question  in  the  case  is  wheth- 
er or  not  the  provision  in  tbe  third  clause 
of  tbe  codicil,  executed  November  22,  1884, 
Is  void  because  in  violation  of  the  law  against 
perpetuities.  If  the  codicil  is  void,  then  up- 
on the  death  of  Mrs.  Carter  the  estate  pass- 
ed in  fee  to  her  children  under  tbe  fifth 
clause  of  the  will,  providing:  "Upon  the 
death  of  my  said  daughter,  my  executors 
shall  divide  the  whole  estate  equally  between 
her  children  and  the  Issue  of  sucb  as  may  be 
dead,  first  deducting  any  advances  made  by 
me  to  any  of  them,  as  will  appear  from  my 
book  of  advances.  •  •  •"  On  the  other 
hand.  If  the  codicil  is  valid,  Lattlmore  D. 
Carter  did  not  take  any  Interest  In  the  estate 
that  could  be  subjected,  because  the  third 
clause  of  the  codicil  provides  in  part  that 
after  the  death  of  Mrs.  Carter  the  trustee 
shall  hold  the  estate — "and  none  or  all  of 
said  grandchildren  shall  have  any  power  to 
charge,  anticipate,  alien  or  encumber  said 
Income  or  property,  nor  shall  the  same  be  in 
any  manner  subjected  to  his  debts  and  the 
trust  as  to  my  granddaughter's  share  shall 
be  a  sole  and  separate  use  upon  tbe  death  of 
any  of  said  grandchildren  an  aliquot  share 
In  said  property  shall  pass  to  his  descend- 
ants per  stirpes  and  in  default  of  descend- 
ants living  at  bis  death  shall  pass  according 
to  the  laws  of  descendant  as  if  It  then  de- 
scended from  him,  provided  that  the  shares 
of  his  surviving  brothers  and  sister  shall 
continue  with  their  own  shares  in  said  trust 
and  be  governed  by  its  terms." 

It  will  be  observed  that  the  testator  by 
the  third  clause  of  the  codicil  created  two 
life  estates:  First,  for  the  use  and  benefit 
of  his  daughter,  Mrs.  Carter;  and,  second. 
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for  the  use  and  benefit  of  his  grandchildren. 
In  other  words,  his  purpose  was  to  keep  the 
principal  of  his  estate  intact  and  in  the 
hands  of  the  trustee  during  the  life  of  his 
daughter  and  her  children.  It  is  the  conten- 
tion of  Clarke  that  under  these  testamentary 
papers  the  whole  of  the  estate  upon  the 
death  of  his  daughter  vested  In  remainder 
in  the  five  grandchildren  living  at  the  time 
the  will  was  made  and  when  the  testator 
died,  to  the  exclusion  of  any  other  children 
that  Mrs.  Carter  might  have.  The  correct- 
ness of  this  position  is  challenged  by  the 
surety  company,  which  insists  that  If  Mrs. 
Carter  had  any  other  children  they  would 
share  equally  In  the  estate  with  the  grand- 
children living  at  the  time  of  the  death  of 
the  testator;  and,  therefore,  the  argument 
Is  made  that,  as  Mrs.  Carter  might  have  giv- 
en birth  to  children  after  the  death  of  the 
testator,  the  third  clause  of  said  codicil  is 
void  because  In  violation  of  the  law  against 
perpetuities. 

The  validity  of  the  first  clause  of  the  cod- 
icil, which  creates  an  equitable  life  estate 
in  Mrs.  Carter,  Is  not  questioned,  but  all  of 
the  remaining  clauses,  and  especially  the 
third  clause  thereof,  are  vigorously  assail- 
ed as  attempting  to  create  a  perpetuity.  The 
rule  in  question  is  that  an  estate  in  re- 
mainder cannot  be  created  to  take  effect  be- 
yond the  end  of  a  life  or  lives  in  being  and 
21  years  and  10  months  thereafter.  To  be 
valid,  the  remainder  must  of  necessity  vest 
within  the  above-named  period.  If  there  is 
left  any  room  for  uncertainty  or  doubt  that 
it  will  do  so,  the  devise  creating  it  is  void. 
This  principle  has  been  adopted  and  applied 
by  the  courts,  of  England  and  the  United 
States  as  well,  and  this  court,  in  the  case  of 
Moose's  Trustees  v.  Howe's  Heirs,  4  T.  B. 
Hon.  199,  recognized  the  soundness  of  this 
rule  In  the  following  excerpt:  '.'To  prevent, 
therefore,  estates  from  being  locked  up  for- 
ever from  commercial  and  social  purposes, 
it  has  forbidden  perpetuities,  and  fixed  a 
period  beyond  which  no  one  is  allowed  to  di- 
rect how  his  estate  shall  devolve.  That  pe- 
riod is  for  a  life  or  lives  in  being,  and  21 
years  and  a  few  months,  and  the  rule  is  the 
same  in  this  country  in  relation  to  both 
real  and  personal  estate.  A  man  cannot, 
therefore  devise  over  an  estate  to  take  effect 
after  that  period,  and,  if  he  does  so,  the  lim- 
itation over  will  be  void,  and  the  person  who 
takes  the  preceding  estate,  will  have  the  fee- 
simple  or  absolute  property  In  the  estate  de- 
vised." 

And  in  Ludwig  v.  Combs,  1  Mete.  128,  this 
rale  was  again  recognized  and  applied  by 
this  court  in  the  following  language:  "The 
rule  is,  as  applied  to  a  deed  like  the  present. 
In  which  the  grant  is  good  in  part,  and  void 
for  remoteness  as  to  the  residue,  not  that 
the  limitation  may  take  effect,  but  that  it 
must  certainly,  and  beyond  every  contin- 
gency, take  effect  within  21  years  and  9 
months  after  a  life  or  lives  in  being  at  the 


time  of  its  creation;  otherwise  the  limitation 
must  be  held  void  for  remoteness." 

To  the  same  effect  are  Coleman  v.  Cole- 
man. 06  8.  W.  832,  23  Ky.  Law  Rep.  1478, 
Brown  v.  Columbia  Trust  Company,  123  Ky. 
775,  97  S.  W.  421,  30  Ky.  Law  Rep.  110,  and 
May  v.  Walters'  Executors,  97  S.  W.  423,  30 
Ky.  Law  Rep.  59. 

By  these  authorities  it  Is  made  clear  that 
this  court  is  thoroughly  committed  to  the 
rule  against  perpetuities  in  either  real  or 
personal  property,  for  In  none  of  the  fore- 
going authorities  has  any  distinction  been 
drawn  in  dealing  with  either  class  of  prop- 
erty, and  in  Moore's  Trustees  v.  Howe's 
Heirs,  supra,  It  is  expressly  declared  that 
the  rule  is  the  same  in  this  country  In  re- 
lation to  both  real  and  personal  property. 
Hence,  this  rule  being  in  force  in  this  state, 
and  applicable  to  real  or  personal  property 
alike,  article  3  of  said  codicil  is  void  if  in 
fact  there  is  an  attempt  therein  on  the  part 
of  the  testator  to  create  an  estate  beyond  the 
end  of  a  life  or  lives  in  being  at  the  death 
of  the  testator  and  21  years  and  10  months 
thereafter.  An  interpretation  of  the  fair 
meaning  of  the  language  of  the  article,  when 
read  and  considered  in  connection  with  the 
whole  will,  must  be  decisive  of  this  ques- 
tion. 

It  is  the  contention  of  appellees  that  the 
testator,  by  the  terms  of  his  will,  specifically 
devised  bis  residuary  estate  to  the  five  chil- 
dren of  bis  daughter  who  were  then  living. 
Article  3  of  the  will,  when  considered  aloue, 
does  not  support  this  contention,  for  the 
children  are  not  specifically  named  in  said 
article,  nor  does  any  fair  interpretation  of 
the  language  used  therein  justify  the  conclu- 
sion that  the  testator  was  intending  to  limit 
this  bequest  to  the  five  grandchildren  who 
were  then  living;  on  the  contrary,  the  fair 
and  reasonable  and  ordinary  meaning  of  the 
language  of  this  article  is  that,  by  the  word 
"grandchildren"  as  used  therein,  the  testa- 
tor meant  all  of  the  grandchildren  then  in  be- 
ing, and  any  that  might  thereafter  be  born  to 
bis  said  daughter.  It  is  true  that  at  that 
time  she  was  55  years  of  age,  but  this  court 
has  never  fixed  a  period  in  a  woman's  life 
beyond  which  sue  might  not  have  children, 
and,  in  fact,  it  was  specifically  declared  in 
Brown  v.  Columbia  Trust  Co.,  that  no  age 
limit  would  be  fixed  beyond  which  this 
court  would  feel  justified  in  declaring  that 
a  woman  would  not  or  could  not  give  birth 
to  a  child;  hence,  the  fact  that  testator's 
daughter  at  that  time  was  55  years  of  age 
does  not  warrant  the  conclusion  that  her 
father  was,  in  the  draft  of  his  will,  intend- 
ing to  declare  that  she  should  not  thereafter 
have  children,  or  that  if  any  such  were  born 
to  her  they  would  not  be  the  recipients  of 
any  part  of  his  bounty. 

But  appellees  insist  that,  when  article  3 
is  read  in  connection  with  article  1  of  said 
codicil,  the  Intention  of  the  testator  is  made 
plain.   In  that  clause  he  was  setting  apart 
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to  three  of  his  grandchildren,  or  for  their 
use,  a  specific  sum  of  money  to  equalize 
them  with  two  others  of  his  grandchildren 
to  whom  he  had  theretofore  given  a  like 
sum.  The  subject-matter  of  this  article  of 
the  codicil  is  wholly  disconnected  with,  and 
foreign  to,  the  subject-matter  of  article  3. 
At  that  time  he  had  but  five  grandchildren. 
He  had  already  given  a  certain  sum  of  mon- 
ey to  two  of  them,  and  he  desired  to  give  to 
the  other  three  a  like  sum.  The  language  of 
this  article  can  have  no  more  bearing  upon 
a  proper  determination  of  the  meaning  of 
the  language  used  In  article  3,  wherein  the 
testator  was  making  a  disposition  of  the 
residuum  of  his  estate,  than  it  would  if  he 
had  In  this  article  only  been  directing  his 
executor  to  give  to  each  of  the  remaining 
grandchildren  then  living  a  gold  watch  be- 
cause he  had  theretofore  given  to  two  of 
them  gold  watches. 

While  it  is  a  cardinal  rule  of  construction 
that  the  whole  will  must  be  taken  into  con- 
sideration in  determining  the  Intention  of 
the  testator.  It  is  equally  true  that  the  lan- 
guage used  by  the  testator  In  making  a 
specific  bequest  cannot  be  used  to  exercise 
a  controlling  influence  in  Interpreting  the 
language  used  by  the  testator  in  dealing 
with  an  entirely  different  subject  In  mak- 
ing a  special  bequest,  it  Is  absolutely  es- 
sential that  the  object  of  the  testator's 
bounty  be  designated.  In  the  original  will, 
the  testator  expressly  provided  that  upon 
the  death  of  his  daughter  all  of  his  estate 
should  go  to  her  children  then  living,  in  fee. 
By  article  3  of  the  codicil  In  question  it  Is 
expressly  provided  that  no  part  of  his  es- 
tate shall  go  to  bis  grandchildren  upon  the 
death  of  their  mother,  but  that  it  shall  be 
held  In  trust,  and  the  income  thereof  used 
by  the  trustee,  either  for  the  benefit  of  said 
grandchildren,  or  else  to  Increase  the  estate 
In  the  hands  of  the  trustee,  in  his  discretion, 
which,  under  the  provisions  of  the  codicil, 
would  ultimately  go  to  the  children  of  his 
grandchildren.  The  language  used  in  arti- 
cle 1  of  the  codicil  cannot  be  accepted  as  ex- 
ercising a  controlling  Influence  in  interpret- 
ing the  language  used  in  article  3,  any  more 
than  can  the  language  used  In  any  other 
clause  of  the  will,  or  its  codicils  not  bearing 
upon  the  same  subject  be  made  to  exercise 
a  controlling  influence  over  article  3  in  the 
interpretation  of  the  language  used  therein. 
The  correct  rule  Is  that,  in  construing  any 
particular  section  of  a  will,  the  language 
used  by  the  testator  in  other  sections  of  the 
will  dealing  with  the  same  subject  may 
properly  be  taken  Into  consideration  In  aid- 
ing the  court.  But  this  rule  cannot  properly 
be  extended  so  as  to  justify  the  court  in 
construing  the  language  of  the  testator  in 
dealing  with  one  subject  by  language  used 
by  him  when  dealing  with  an  entirely  dif- 
ferent subject 

It  will  be  observed  that  the  only  clause 
In  the  entire  will,  or  Its  codicils,  in  which 


the  grandchildren  then  living  are  specifical- 
ly named,  Is  article  1  of  the  codicil,  and  that 
was  the  clause  in  which  he  was  giving  a 
specific  sum  of  money  to  equalize  three  of 
them  with  the  other  two  children  to  whom 
he  had  theretofore  given  a  like  amount  In 
all  of  the  remaining  clauses  of  his  will  he 
speaks  of  his  devisees  as  his  grandchildren, 
and  this  court  has  uniformly  held  that  the 
word  "grandchildren"'  means  not  only  the 
offspring  of  children  in  being  at  the  time 
of  the  death  of  the  testator,  but  any  that 
may  be  thereafter  born.  This  is  the  only 
just,  reasonable,  and  fair  rule  of  construc- 
tion. A  child  of  a  son  or  daughter  is  no- 
less  a  grandchild  because  born  after  the 
death  of  Us  grandparent  and  common  Jus- 
tice would  require  that  after-born  children 
should  be  entitled  to  participate  In  the  resid- 
uum of  the  estate  unless  there  is  some  pro- 
vision In  the  will  evincing  clearly  an  Inten- 
tion on  the  part  of  the  testator  that  they 
should  not  be  permitted  to  do  so.  Even 
when  this  Is  done,  in  a  case  like  that  under 
consideration,  the  after-born  grandchildren, 
would  not  stand  upon  the  same  footing  as- 
those  born  during  the  life  of  the  testator,  for 
the  reason  that  the  testator  has  given  to- 
each  of  them  special  bequests  to  the  value 
of  $35,000,  whereas  the  after-born  children, 
if  there  were  any  such,  under  the  terms  of 
the  will,  would  only  be  entitled  to  share  with 
the  others  in  the  residue  of  the  estate. 

One  of  the  cardinal  rules  of  construction  of 
a  will  is  that  the  court  must  determine  what 
is  meant  by  the  language  used,  and  not  what 
was  inteuded  to  be  meant  The  language 
used  In  article  3  of  the  codicil  does  not  justi- 
fy the  court  in  holding  that  the  testator  In- 
tended to  limit  the  residuum  of  his  estate  to- 
the  grandchildren  then  living.  On  the  con- 
trary, the  language  used  not  only  Justifies, 
but  demands,  a  different  interpretation,  to- 
wit  that  all  the  children  of  the  children  of 
his  daughter — those  then  In  being,  and  any 
that  -might  thereafter  be  born — should  par- 
ticipate in  the  division  of  the  residuum  of  his- 
estate.  It  may  be  conceded  that  the  testator 
In  fact  contemplated  that  his  daughter  would' 
not  bear  other  children,  and  that  he  contem- 
plated that  the  estate  would  pass,  under  the 
codicil,  to  the  five  grandchildren  then  living, 
but  the  fact  remains  that  he  did  not  in  the 
codicil  exclude  after-born  children,  and,  by 
Its  plain  terms.  If  his  daughter  had  borne 
other  children  they  would  have  taken  under 
it  This  being  so,  the  righto  of  the  parties 
must  be  determined  by  his  intention  as  ex- 
pressed in  the  codicil. 

The  conclusion  which  we,  have  reached  la- 
strengthened  by  an  examination  of  the  lan- 
guage used  by  the  testator  In  making  dla-' 
position  of  the  residuum  of  his  estate  under- 
the  original  will,  and  comparing  it  with  that 
used  when  dealing  with  the  same  subject  In- 
the  codicil  of  his  will,  drawn  some  three 
years  later.  In  the  original  will  be  'provMes- 
that  upon  fhe  death  of  his  daughter  his  exec- 
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utor  should  divide  the  whole  of  his  estate 
equally  among  her  children,  and  the  issue  of 
such  as  may  have  died  leaving  children*  aft- 
er deducting  advances  made  to  any  of  them 
where  it  should  appear  from  an  inspection  of 
his  books  that  such  advances  had  been  made. 
The  only  construction  that  can  be  placed  up- 
on this  language  is  that,  at  the  death  of  his 
daughter,  any  of  her  children  then  living, 
whether  born  before  his  death  or  after,  and 
any  children  of  such  children,  if  any  of  them 
should  have  died  before  their  mother,  leav- 
ing children,  should  participate  in  the  dis- 
tribution of  his  estate. 

Here,  then,  we  have  a  desire  on  the  part 
■of  the  testator,  clearly  expressed,  that  all 
of  the  children  of  his  daughter  should  par- 
ticipate in  the  ultimate  division  of  his  es- 
tate. He  did  not  make,  nor  did  he  attempt 
to  make,  any  distinction  between  the  chil- 
dren then  living  and  any  children  that  might 
thereafter  be  born  to  her,  and  yet  the  orig- 
inal will  was  drafted  but  something  like 
three  years  before  the  codicil  in  question. 
What  was  his  purpose  In  drafting  the 
codicil?  The  provision  which  he  made  for 
his  daughter  in  the  original  will  and  the 
codicil  is  practically  the  same.  The  only  sub- 
stantial difference  is  that  in  the  codicil  the 
testator  attempted  to  tie  up  the  estate  in  the 
hands  of  his  trustee  and  postpone  the  period 
for  Its  ultimate  enjoyment  by  the  beneficiaries 
named  therein.  Under  the  original  will,  bis 
grandchildren  were  to  come  into  the  posses- 
sion of  the  fee  upon  the  death  of  their  moth- 
er. This  period,  in  the  codicil,  he  attempted 
to  postpone  until  the  death  of  such  grandchil- 
dren, and  attempted  to  provide  that  the  fee 
should  vest  in  his  great-grandchildren  with- 
out regard  to  whether  they  were  the  children 
of  grandchildren  who  might  be  living  at  bis 
death,  or  the  children  of  grandchildren  who 
might  be  born  thereafter.  His  purpose,  as 
clearly  expressed  in  the  codicil,  was  not,  in 
any  wise,  to  alter  or  change  the  beneficiaries 
as  designated  in  his  original  will,  but  was 
simply  to  postpone  the  period  when  the  fee 
In  the  property  passed  by  his  will  should 
vest  In  the  beneficiaries  named  therein. 

In  the  original  will,  be  directed  the  trus- 
tee to  deduct  from  the  share  of  his  estate 
going  to  any  grandchild  any  sum  that  he  had 
theretofore  advanced  to  such  as  his  books 
showed  he  had  made  advances  to.  In  the 
codicil  he,  himself,  disposed  of  the  question 
of  advancements  so  far  as  the  grandchildren 
then  living  were  concerned ;  but  he  did  not, 
in  any  wise,  deviate  from  his  purpose  in  re- 
gard to  advancements,  as  set  out  in  his  origi- 
nal will.  When  he  drew  the  original  will 
he  bad  evidently  made  advances  to  at  least 
one  of  his  grandchildren,  and  perhaps  two, 
or  else  was  anticipating  doing  so.  And  we 
gather  from  the  language  of  both  the  original 
will,  and  the  codicil  in  question,  in  dealing 
with  the  question  of  advancements,  that  It 
was  the  purpose  of  the  testator  to  treat  all 
of  his  grandchildren  alike.  He  was  unwilling 


that  one  should  have  any  advantage  or  pref- 
erence over  the  others,  and  this  expressed 
purpose  on  his  part  lends  additional  support 
to  the  conclusion  which  we  have  reached, 
that,  in  using  the  language  which  he  did  In 
article  3  of  the  codicil,  the  testator  was  in- 
tending to  include  under  the  provisions  there- 
of all  of  his  daughter's  children,  whether 
born  before  or  after  his  death. 

Placing  this  interpretation  upon  the  lan- 
guage used  in  article  8  of  the  codicil,  we 
come  next  to  a  consideration  of  the  question 
as  to  whether  or  not  said  article  violates  the 
rule  against  perpetuities,  and  is,  for  this  rea- 
son, void.  The  rule  against  perpetuities  pro- 
vides against  possibilities  as  well  as  realities, 
and  where  the  devise  is  such  that  the  fee,  un- 
der its  terms,  may  vest  in  one  born  after  the 
death  of  the  testator,  who  may  live  more 
than  21  years  and  10  months  thereafter,  it  Is 
void  because  It  presents  the  possibility  of  the 
happening  of  such  contingency.  Clearly,  the 
case  under  consideration  falls  within  the  pur- 
view of  this  rule.  Mrs.  Carter,  being  alive 
at  the  time  of  the  death  of  her  father,  might 
have  had  children  born  to  her  after  his  death, 
and  these  children  may  have  grown  to  man- 
hood and  womanhood,  and  lived  more  than 
21  years  and  10  months  after  her  death,  the 
period  during  which  the  alienation  may  be 
limited,  without  violating  the  rule  against 
perpetuities.  The  possibility  of  the  happen- 
ing of  such  contingency  brings  the  case  clear- 
ly within  the  Inhibition  of  the  rule,  and  article 
8  of  said  codicil  is,  therefore,  absolutely  void. 

Ordinarily,  In  a  case  of  this  kind,  where  a 
devise  falls  and  cannot  be  carried  into  effect 
because  It  violates  a  provision  of  the  law,  the 
fee  vests  In  the  person  or  persons  holding  the 
last  preceding  estate,  and  hence  the  children 
of  Mrs.  Carter,  living  at  her  death,  would, 
under  the  provisions  of  the  original  will  of 
the  testator,  take  the  estate.  But  for  appel- 
lees it  is  Insisted  with  much  earnestness  that 
the  codicil  revoked  that  part  of  the  original 
will,  and  that,  if  the  codicil  fails,  then  the 
property  which  the  testator  attempted  to  pass 
thereby  goes  as  undevised  estate.  There 
would  be  much  force  In  this  contention  if  the 
codicil  contained  a  revoking  clause,  or  even 
If  It  could  be  said  that,  by  implication,  the 
testator  Intended  by  the  codicil  to  revoke  the 
former  will;  but  It  is  now  generally  held 
that,  In  the  absence  of  a  revoking  clause  in 
a  codicil,  where  the  codicil  Is  declared  Inoper- 
ative and  void,  the  provisions  of  the  original 
will  which  the  testator  intended  the  codicil 
to  supplant  remain  in  force. 

It  Is  true  that  this  principle  of  construc- 
tion is  not  of  universal  application,  and  some 
of  the  earlier  cases  in  New  York,  Mississippi, 
and  Georgia  seem  to  hold  a  contrary  view, 
but  the  later  cases  in  New  York  and  else- 
where hold  that,  In  the  absence  of  a  clause 
In  the  codicil  revoking  the  former  will,  a  void 
codicil  cannot  operate  to  destroy  a  prior  val- 
id devise. 

In  the  case  of  Austin  v.  Oakes,  117  N.  Y. 
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577,  23  N.  E.  193,  in  overruling  a  former  opin- 
ion of  that  court,  in  which  it  had  held  that  a 
codicil,  though  void,  repeals  a  conflicting 
clause  in  a  former  will,  it  was  held  that  the 
proposition  that  a  former  valid  will  could  be 
attacked  by  the  execution  of  a  void  codicil 
is  both  unreasonable  and  Illogical ;  that,  in 
order  to  support  such  a  contention,  the  ap- 
pellants were  required  to  argue  that  the 
codicil  was  absolutely  void  because  against 
the  plain  provision  of  the  law,  and  yet  had 
force  enough  to  revoke  and  annul,  without 
words  of  revocation,  a  former  valid  Instru- 
ment 

Again,  the  same  court  in  the  case  of  Alt- 
rock  v.  Vandenburgh  (Sup.)  25  N.  X.  Supp. 
851,  held,  in  disposing  of  a  similar  question: 
"It  must,  of  course,  be  conceded  that,  if  the 
codicil  had  in  terms  revoked  the  devise  con- 
tained in  the  will,  the  fact  that  an  attempt- 
ed devise  of  such  property  by  the  same  in- 
strument was  void  would  not  operate  to  re- 
store the  devise  revoked.  But  that  is  not 
the  question  presented  by  this  instrument 
The  codicil  does  not  in  express  language  re- 
voke the  devise  in  the  will.  It  recites :  'In- 
asmuch as  I  devised  my  farm  to  my  son,  Wil- 
liam, for  the  term  of  his  natural  life,  with 
remainder  over,  now,  Instead  thereof,  I  do 
devise  my  said  farm,'  etc.  Now,  if  this  at- 
tempted devise  was  valid,  it  would  operate  as 
a  revocation  of  the  will  in  such  respect,  be- 
cause inconsistent  with  it  and  expressly  in- 
tended to  take  the  place  of  it  But  it  is  not 
valid,  and  it  would  be  strange,  Indeed,  if 
a  wholly  Inoperative,  attempted  disposition 
should  nevertheless  have  the  effect  of  destroy- 
ing a  prior  valid  devise,  especially  when,  as 
in  this  case,  It  is  apparent  that  the  testator 
did  not  wish  to  die  Intestate  as  to  his  real 
estate,  and  that  if  he  had  known  that  he 
could  not  lawfully  make  the  disposition  last 
attempted,  he  would  hare  been  content  with 
the  first  No  authority  had  been  brought  to 
my  notice  which  seems  to  require  such  a  hold- 
ing. On  the  contrary,  the  reasoning  of  Judge 
Finch,  speaking  for  a  .unanimous  court,  in 
Austin's  Case,  117  N.  Y.  577,  23  N.  E.  193, 
seems  to  clearly  Justify  the  conclusion  that  a 
void  disposition,  although  Inconsistent  and 
repugnant  to  a  prior  one,  does  not  operate  to 
destroy  it." 

The  principle,  announced  in  these  cases 
from  which  we  have  quoted  is  sound,  and,  we 
believe,  a  correct  enunciation  of  the  rule.  In 
Page  on  Wills,  tj  263,  it  is  held  that  where  a 
codicil  Is  not  so  executed  as  to  give  effect  to 
its  provisions,  it  is  treated  as  entirely  void; 
that  even  though  it  contains  a  clause  of  revo- 
cation, it  is  likewise  void.  Of  course,  if  it 
is  void  because  not  executed  in  the  manner 
and  form  as  provided  by  law,  it  could  not 
properly  have  any  binding  effect,  and  could 
not  invalidate  the  provision  of  a  previous 
will  in  conflict  with  its  terms.  By  analogy  of 
reasoning  if  the  codicil  was  void  because 
violative  of  the  plain  provision  of  the  law, 
we  are  unable  to  see  how  It  could  have  any 


more  effect  upon  the  provisions  of  a  previous 
valid  will  than  it  would  have  if  void  for  oth- 
er reasons.  Being  void,  it  is  a  nullity,  and 
must  be  treated  as  though  it  had  never  been 
executed.  Hence,  the  contention  of  appellees 
that  the  execution  of  this  void  codicil  revoked 
the  provision  of  the  former  will  In  which  the 
testator  disposed  of  the  residue  of  his  es- 
tate cannot  be  accepted  as  sound. 

Another  claim  which  appellees  urge  is  that 
the  estates  which  passed  to  the  grandchildren 
are  separable,  and  that  some  of  them  may  be 
valid  while  others  may  be  invalid.  This  con- 
tention is  based  upon  the  idea  that  under 
the  will  of  the  testator  all  of  the  residuary 
estate  passed  to  the  five  children  who  were 
living  at  the  death  of  testator;  but  as  this 
contention  is  contrary  to  the  interpretation 
which  we  have  placed  upon  the  codicil  in 
question,  we  deem  it  unnecessary  to  enter  up- 
on an  extended  consideration  of  this  claim. 
When  it  is  held  that  by  the  term  "grandchil- 
dren," as  used  in  the  third  article  of  the 
codicil,  the  testator  referred  to  all  of  the 
children  of  his  daughter,  whether  born  before 
or  after  his  death,  it  becomes  unnecessary 
to  pass  upon  the  character  of  estate  which 
would  have  passed  to  the  devisees  had  we 
placed  a  different  construction  upon  it 

This  whole  question  was  recently  consider- 
ed by  this  court  in  the  case  of  Brown  v. 
Columbia  Trust  Company,  123  Ky.  775,  97 
S.  W.  421,  30  Ky.  Law  Rep.  110.  In  that 
case  it  appeared  that  Robert  WIckltffe,  by 
his  last  will,  devised  an  estate  to  his  son- 
in-law,  William  Preston  to  be  held  by  him 
in  trust  for  the  benefit  of  testator's  daughter, 
Mrs.  Preston,  during  her  natural  life,  and 
after  her  death  to  the  use  of  any  child  or 
children  or  descendants  of  his  said  daughter 
to  whom  she  might  by  last  will  direct  limit, 
or  appoint  said  uses.  Mrs.  Preston  had  six 
children,  all  born  before  the  death  of  her 
father,  and  none  born  after  bis  death.  Pur- 
suant to  the  power  conferred  by  the  will  of 
her  father,  she  devised  certain  of  the  es- 
tate to  her  children,  with  the  proviso  that 
they  were  to  hold  it  for  and  during  their 
lives,  and  at  the  death  of  each  it  was  to 
pass  to  his  or  her  bodily  heirs  living  at  their 
death.  After  first  deciding  that  the  effect 
of  the  execution  of  the  power  of  appointment 
by  Mrs.  Preston  was  such  as  to  make  her 
act  the  same  as  though  it  had  been  done  by 
her  father,  the  original  testator,  it  was  held 
that  the  devise  was  absolutely  void,  and 
that  the  grandchildren  of  Mrs.  Preston,  to 
whom  she  intended  In  the  execution  of  the 
power  of  appointment  to  give  the  fee,  had 
no  Interest  whatever  under  the  will,  and  that 
the  entire  estate  in  fee  was  in  her  children. 
The  facts  in  that  case  are  so  similar  to  the 
facts  in  the  case  under  consideration  that  it 
may  be  accepted  as  exercising  a  controlling 
influence  in  determining  this  case.  In  each 
case  there  is  a  devise  for  the  benefit  of  a 
daughter  during  her  life.  In  the  Brown 
Case  there  was  a  devise  of  the  remainder 
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after  her  death  to  her  children  during  their 
respective  lives.  In  the  case  under  consid- 
eration, after  the  death  of  Mrs.  Carter  there 
was  a  devise  for  the  use  and  benefit  of  the 
children  of  Mrs.  Carter  living  at  her  death, 
daring  their  lives,  with  a  provision  in  each 
case  that  the  fee  was  ultimately  to  vest  In  the 
the  great-grandchildren  of  the  testator.  In 
passing  npon  the  validity  of  the  devise  In  the 
Brown  Case,  this  court  said:  "Under  this 
statute,  and  under  the  rule  against  the  crea- 
tion of  perpetuities,  the  validity  of  any  fu- 
ture estate  depends  upon  the  certainty  of  its 
vesting  within  the  prescribed  period,  and 
this  certainty  must  exist  at  the  time  of  the 
creation  of  the  estate.  It  follows  that  the 
estate  will  be  void  when  this  certainty  does 
not  exist  at  the  time  of  its  creation,  although 
subsequent  events  so  happen  that  the  estate 
could  vest  after  that  period.  It  Is  Immateri- 
al whether  Mrs.  Preston  had  children  born 
after  her  father's  death.  The  fact  remains 
that  at  his  death,  Mrs.  Preston  being  dive, 
It  Is  possible  that  she  might  have  had  chil- 
dren born  alive  thereafter  who  could  have 
survived  her,  and  who  would  have  taken 
as  members  of  the  class  represented  by  her 
children.  Such  after-born  child  would,  there- 
fore, have  been  one  of  the  persons  included 
In  Wickliffe's  devise.  His  daughter  had  the 
power  of  appointment  only  as  among  her 
children,  falling  which,  her  children,  or,  as 
the  will  says,  'her  heirs  at  law,'  would  take 
as  remaindermen  under  the  will  of  Wlckliffe. 
•  •  •  We  conclude  that  the  will  of  Mrs. 
Preston  was  valid  only  to  the  extent  that  it 
exercised  the  appointment  allowed  by  her 
father's  will;  that  is,  In  designating  which 
of  her  children  took,  and  In  what  propor- 
tions, after  her  own  death.  But  the  attempt- 
ed limitation  of  their  estate  to  a  life  estate, 
with  remainder  to  their  children,  was  void. 
Hence,  Mrs.  Mary  O.  Brown  took  the  fee  to 
the  property  devised  to  her." 

In  that  case,  as  in  this,  the  children  of 
the  daughter  living  at  her  death  constituted 
the  class  whose  children  would  ultimately 
take  .the  property.  How  many  there  would 
be  In  each  case  was  not  known  at  the  date 
of  the  testator's  death,  nor  could  it  be  known 
until  the  date  of  the  death  of  Mrs.  Preston 
In  that  case,  and  Mrs.  Carter  in  this  case. 
In  each  case  this  class  might  have  consisted 
either  In  whole  or  in  part  of  children  born 
after  the  testator's  death;  hence,  a  ma- 
terial part,  If  not  all,  of  the  estate  might  not 
have  vested  within  the  period  allowed  by  the 
rule  against  perpetuities.  For  this  reason 
the  attempted  devise  over  to  the  great-grand- 
children In  the  Brown  v.  Columbia  Trust 
Company  Case  was  held  to  be  void,  and,  for  a 
similar  reason,  article  S  of  the  codicil  of  the 
will  under  consideration  is  absolutely  void, 
and  the  children  of  Mrs.  Carter  living  at 
her  death  were  at  once,  upon  her  death,  un- 
der the  will  of  their  grandfather,  vested  with 
the  fee-simple  title  to  the  estate. 

Several  minor  questions  are  raised  by 


counsel  which  we  deem  It  unnecessary  to 
pass  upon.  In  refusing  to  permit  the  amend- 
ed pleading  to  be  filed  by  the  surety  com- 
pany, the  chancellor  proceeded  upon  the  idea 
that  Lattimore  D.  Carter  had  no  interest 
whatever  In  the  fund  In  question,  and  under 
this  view  of  the  case  his  ruling  was  cor- 
rect. Of  course,  had  he  entertained  views  in 
harmony  with  the  conclusions  which  we  have 
reached,  he  would  have  permitted  the  plead- 
ing to  be  filed.  A  discussion  of  the  rights  of 
the  surety  company  In  this  particular  Is  not 
deemed  necessary. 

The  chancellor  in  his  judgment  rejected 
two  Items,  to  wit,  one  for  $1,900  and  anoth- 
er for  $32  of  plaintiff's  claim.  These  claims 
originated  in  the  following  manner:  In  No- 
vember, 1906.  Lattimore  D.  Carter,  as  trus- 
tee, sold  to  John  P.  Starks  the  old  Douglas 
country  homestead,  consisting  of  about  40 
acres,  also  known  as  "Woodburn."  for  $42,- 
500.  Seventeen  thousand  five  hundred  dol- 
lars of  this  sum  was  paid  In  cash,  and  the 
purchaser  executed  five  notes  for  $5,000  each, 
payable  on  or  before  10  years  from  date, 
secured  by  a  lien  on  the  land.  Each  of  these 
notes  drew  5  per  cent  Interest  from  date, 
payable  semiannually.  In  July  following, 
said  Carter  sold  four  of  these  notes  to  the 
Fidelity  Trust  Company  at  par  and  accrued 
interest,  but  in  order  to  make  the  sale  he 
bad  to  make  said  notes  yield  a  return  of  6 
per  cent,  payable  semiannually,  Instead  of 
5  per  cent  The  trust  company  demanded  of 
him  security  to  carry  out  this  agreement  and 
for  this  purpose  he  pledged  with  said  trust 
company  the  remaining  $5,000  note.  There 
was  realised  out  of  the  sale  of  the  four  notes 
the  sum  of  $20,138.88,  and  to  secure  the  ad- 
ditional 1  per  cent  on  the  $20.0001  face  value 
of  said  notes,  the  said  $5,000  note  was 
pledged. 

It  is  alleged  In  the  pleadings  that  this 
transaction  cost  the  estate  the  sum  of  $1,900, 
and  that  the  trustee,  Lattimore  D.  Carter, 
should  be  held  answerable  therefor.  It  ap- 
pears that  Mrs.  Sallie  R.  Carter,  the  life 
tenant,  consented  to  the  sale  as  the  will  re- 
quired she  should,  before  a  sale  was  author- 
ized. She  also  consented  to  the  sale  of  the 
$5,000  notes  as  a  whole;  but  it  is  Insisted 
by  appellee  on  the  cross-appeal  taken  by  It 
that  this  consent  on  her  part  to  a  sale  of 
this  note  for  the  purpose  of  reinvestment  did 
not  carry  with  it  the  right  on  the  part  of 
the  trustee  to  sell  them  for  any  other  pur- 
pose, and  certainly  not  to  pledge  them  in  or- 
der to  enable  him  to  convert  the  estate  into 
cash  for  his  own  selfish  ends.  It  is  charg- 
ed that,  in  thus  pledging  this  remaining  $5,- 
000  note  and  rendering  the  principal  there- 
of liable  to  secure  the  additional  Interest  on 
the  other  four  notes  for  $5,000  each,  the  trus- 
tee was  simply  robbing  the  estate  to  that 
extent  and  that  he  is  as  much  answerable 
therefor  as  though  he  had  sold  the  $5,000 
note  and  converted  $1,900  thereof  to  his  own 
use.  The  trustee  was  charged  with  the  duty 
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of  preserving  the  estate  which  came  to  his 
hands,  and  the  bond  was  executed  for  the 
express  purpose  of  guaranteeing  the  faithful 
performance  of  this  duty.  In  pledging  the 
$5,000  note  with  the  trust  company  in  order 
to  enable  him  to  convert  the  remaining  four 
$5,000  notes  into  cash,  the  trustee  was  In 
fact  Impoverishing  the  estate  in  bis  hands  of 
the  additional  1  per  cent  per  annum,  payable 
semiannually,  which  he  agreed  to  pay  to  the 
trust  company  on  the  $20,000  worth  of  notes, 
or,  expressing  it  differently:  There  came  to 
his  hands  five  $5,000  notes.  Leaving  out  of 
consideration  for  the  present  the  question  of 
interest,  he  cashed  four  of  them,  receiving 
therefor  the  face  value,  $20,000,  with  some 
little  accrued  interest.  The  remaining  $5,000 
note  he  pledged  with  the  trust  .company  to 
secure  a  sum  sufficient  to  make  the  four  $5,- 
000  notes  which  he  sold  yield  to  the  purchas- 
er 0  per  cent  instead  of  5  per  cent  It  is 
charged  that  this  transaction  cost  the  estate 
$1,000;  hence,  Instead  of  realizing  $5,000  out 
of  the  fifth  note,  the  estate  can  realize  but 
$3,100  therefrom.  This  was  clearly  a  mis- 
appropriation of  the  funds  of  the  estate  in- 
trusted to  his  care,  to  the  extent  of  $1,900, 
and  he  should  be  held  answerable  therefor. 
Having  failed  to  pay  same,  his  bond  Is  prop- 
erly chargeable  therewith. 

The  $32  claim  is  for  expenses  Incurred  in 
making  an  Investigation  into  the  accounts 
and  affairs  of  Bald  Carter  as  trustee,  when  it 
was  discovered  that  he  had  defaulted.  This 
Item  of  expense,  while  a  proper  charge,  per- 
haps, against  the  principal,  is  not  such  an 
obligation  as  the  surety  could  be  held  an- 
swerable for,  and  the  chancellor  correctly 
rejected  it 

For  the  reasons  indicated,  the  whole  court 
sitting,  the  judgment  of  the  lower  court  is 
reversed  on  both  the  original  and  cross-ap- 
peals, and  the  causes  remanded  for  further 
proceeding  in  each  case  consistent  herewith. 

NUNN  and  CARROLL,  JJ.,  dissent,  be- 
ing of  opinion  that  the  testator  Intended  to 
and  did  limit  the  estate  to  the  grandchil- 
dren named  In  the  codicil 


EAGLE  DISTILLERY  v.  HARDY. 
(Court  of  Appeals  of  Kentucky.  June  18, 1009.) 

1.  Master  and  Servant  ({  287*)  —  Fellow 
Servants— Question  fob  Juby. 

In  an  action  for  injuries  to  a  servant, 
whether  another  servant  whose  fault  caused  the 
injury  was  a  fellow  servant  of  plaintiff  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |f  1051-1067;  Dec.  Dig. 
S  287.*] 

2.  Appeal  Ann  Ebbob  (|  1003*)— Review- 
Questions  or  Fact. 

The  verdict  of  a  properly  instructed  jury 
on  a  question  of  fact  will  not  be  set  aside  un- 
less it  is  flagrantly  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  appeal  and 
Error.  Cent  Dig.  it  3938-3943;  Dec  Dig.  { 
1003.*] 


3.  Trial  (J  296*)— Instructions— Cubed  bt 
Otueb  Instructions. 

In  an  action  for  injures  to  a  servant  an 
instruction  to  find  for  plaintiff  if  plaintiff  was 
directed  to  obey  the  orders  of  M .,  who  was  bis 
foreman  or  boss,  though  erroneous  as  assuming 
that  M.  was  a  foreman  of  plaintiff,  was  cured  by 
other  instructions  that,  unless  plaintiff  was  or- 
dered and  directed  by  the  defendant's  manager 
to  obey  the  orders  of  M.,  plaintiff  could  not  re- 
cover, and  submitting  the  issue  of  whether 
plaintiff  was  injured  T>y  the  fault  of  a  fellow 
servant 

[EM.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  g  296.*] 

4.  Master  and  Servant  ({  294*)— Fellow 
Servants — Instructions. 

In  an  action  for  injuries  to  a  servant  an 
instruction  defining  a  fellow  servant  as  one 
engaged  in  the  same  line  of  employment  and 
equal  in  authority  of  plaintiff  is  not  erroneous, 
in  that  the  fellow  servant  might  be  inferior  in 
authority  and  still  be  a  fellow  servant  where 
there  is  no  evidence  to  show  such  relationship 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  |{  1162-1167;  Dec.  Dig. 
|  294.*] 

5.  Damages  (t  131*)— Pebsonal  Injuries — 
Excessive  Damages— Evidence. 

»%  uere,  in  an  action  for  injuries  to  a  serv- 
ant the  evidence  shows  that  plaintiff  was  in- 
jured by  being  drawn  up  by  a  revolving  shaft 
until  he  struck  the  ceiling  and  hurt  his  shoulder, 
and  was  suffering  from  a  laceration  of  the  liga- 
ments, and  since  the  injury  had  been  unable  to 
do  his  regular  work  as  a  carpenter,  and  six 
months  after  the  injury  was  still  suffering,  and 
the  physician  was  of  the  opinion  that  he  still 
would  suffer,  though  he  might  get  well,  a  ver- 
dict of  $1,000  is  not  excessive;  the  court  not 
authorizing  any  damages  for  permanent  inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  |  131.*] 

Appeal  from  Circuit  Court  Daviess 
County. 

"Not  to  be  officially  reported." 

Action  by  Thomas  Hardy  against  the 
Eagle  Distillery.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Little  &  Slack,  R.  W.  Slack,  and  Clay  & 
Clay,  for  appellant  Ren.  D.  RIngo  and  Wat- 
kins  &  Blrkhead,  for  appellee. 


CLAY,  C  Appellee,  Thomas  Hardy,  Insti- 
tuted this  action  against  appellant  Eagle 
Distillery,  to  recover  damages  for  personal 
injuries.  The  jury  awarded  him  $1,000. 
From  the  judgment  based  on  the  verdict  of 
the  Jury  this  appeal  is  prosecuted. 

The  accident  to  appellee  occurred  under 
the  following  circumstances:  Appellant  In 
connection  with  its  distillery  operates  a 
cornroom.  At  the  time  of  his  Injury  appel- 
lee was  engaged  in  hauling  corn.  He  was 
stationed  on  the  lower  floor  of  the  cornroom. 
An  employe  by  the  name  of  McKay,  who 
was  on  the  upper  floor,  was  engaged  In  re- 
ceiving and  weighing  corn.  The  corn  was 
carried  from  the  lower  to  the  upper  floor  by 
means  of  a  conveyor.  This  conveyor  was 
operated  from  a  shaft  located  about  nine  feet 
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from  the  first  floor.  Attached  to  the  shaft 
was  a  dead  pulley.  This  dead  pulley  was  con- 
nected by  a  belt  with  a  live  pulley  located 
immediately  under  the  second  floor.  When 
the  corn  conveyor  was  In  operation,  the  belt 
had  to  be  both  on  the  dead  pulley  below  and 
the  live  pulley  above.  To  stop  the  conveyor, 
It  was  necessary  to  throw  the  belt  from  the 
live  pulley.  While  engaged  at  his  work  ap- 
pellee noticed  that  some  of  the  blocks  which 
held  the  corn  in  the  conveyor  were  loose. 
This  fact  he  reported  to  Mr.  Mlnnis,  who 
was  the  foreman  in  charge  of  the  distillery. 
Mlnnis  told  blm  to  go  up,  and  tell  "Dad"  Mc- 
Kay to  throw  the  belt  off  the  live  pulley  and 
stop  the  drag.  He  then  directed  Hardy  to 
tighten  the  blocks,  and  said  further:  "When 
you  get  through,  you  can  get  Mr.  McKay  to 
help  you  start  up  again."  Appellee  threw 
the  belt  off  the  live  pulley  himself.  Mc- 
Kay then  told  him  when  he  got  ready  to 
start  to  let  him  know,  and  he  (McKay) 
would  put  the  belt  back  on.  From  this  time 
on  the  evidence  is  conflicting. 

According  to  appellee,  McKay  went  around 
to  put  the  belt  on  the  top  pulley,  and  while 
he  was  doing  that  It  worked  off  the  bottom 
pulley.  McKay  then  motioned  for  appellee 
to  get  up  and  put  the  belt  on  the  dead  pul- 
ley. Appellee  could  not  reach  it  from  the 
floor,  and  the  only  way  that  he  saw  was 
to  go  up  the  steps  and  get  out  on  a  piece  of 
timber  near  the  dead  pulley.  While  appellee 
was  engaged  in  picking  up  the  belt  and  put- 
ting It  on  the  dead  pulley,  the  belt,  by  reason 
of  Its  being  put  on  the  live  pulley,  started  the 
shaft  in  motion.  Upon  the  shaft  there  was  a 
set  screw  about  an  inch  in  length.  This 
caught  in  appellee's  clothing,  jerked  him  up 
fat  the  air  and  against  the  timber,  thereby 
twisting  and  Injuring  his  shoulder.  Appellee 
further  testified  that,  when  Mlnnis  put  him 
to  work  in  the  corn  room,  he  (Minnls)  said: 
"Ton  go  in  there  and  help  McKay  in  the 
cornroom,  anything  he  tells  you  to  do."  One 
other  witness  swears  that  Mlnnis  told  him 
that  "Dad"  McKay  was  going  to  run  the 
cornroom.  According  to  the  testimony  for 
appellant,  Its  superintendent  and  one  or  two 
others  came  into  the  cornroom,  and  Instruct- 
ed appellee  how  to  take  off  and  put  on  the 
belt  that  was  operated  on  the  pulleys.  He 
was  also  shown  a  platform  located  near  the 
dead  pulley,  which  was  designed  for  use  In 
case  It  became  necessary  to  take  off  or  put 
on  the  belt.  Two  or  three  witnesses  testi- 
fied that  McKay  had  no  authority  whatever 
over  appellee;  that  McKay  received  only 
$1.25  per  day,  while  appellee  received  $1.50. 
According  to  McKay's  testimony,  appellee 
told  him  that  the  drag  was  out  of  fix.  Mc- 
Kay then  stopped  the  machine  by  knocking 
the  belt  off  the  top  pulley.  After  the  con- 
veyor was  fixed,  appellee  suggested  that  they 
start  up  again.  McKay  then  put  the  belt 
on  the  pulley.  He  did  this  when  appellee 
signaled  to  him  "all  right" 

It  is  Insisted  by  counsel  for  appellant  that 
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McKay  and  Hardy  were  fellow  servants,  and 

that  the  court  erred  In  refusing  to  Instruct 
the  jury  to  find  for  appellant  There  was  a 
sharp  Issue  on  the  question  whether  or  not 
McKay  was  superior  In  authority  to  appel- 
lee. Two  or  three  witnesses  testified  to 
facts  showing  that  McKay  was  superior  in 
authority,  while  McKay  and  Mlnnis  and 
perhaps  one  other  testified  to  the  contrary. 
Under  this  state  of  facts,  an  Issue  was  made, 
and  it  was  the  province  of  the  jury  to  deter- 
mine the  same.  In  discussing  the  effect  to 
be  given  to  the  verdict  of  a  jury,  this  court 
In  the  case  of  Lexington  Ry.  Co.  v.  Herring, 
96  S.  W.  658,  20  Ky.  Law  Rep.  794,  uses  the 
following  language:  "The  evidence  for  ap- 
pellant and  appellee  upon  the  controlling 
question  Is  directly  and  sharply  In  conflict 
Four  witnesses  testified  to  one  state  of  fact 
and  eight  witnesses  to  another;  and  it  is 
insisted  that  aside  from  the  number  of  wit- 
nesses who  testified  the  car  did  not  stop, 
that  their  opportunity  of  knowing  whether 
it  stopped  or  not  was  so  much  greater  than 
that  of  the  witnesses  for  appellee,  that  the 
verdict  cannot  be  sustained,  and  that  the 
jury,  influenced  by  their  sympathy  for  the 
misfortune  of  the  appellee  disregarded  the 
testimony.  The  purpose  of  jury  trials  In 
controverted  questions  of  fact  Is  to  get  the 
Judgment  of  12  impartial  men  selected  for 
the  purpose  by  both  parties  to  .the  litigation. 
These  triors  of  fact  see  the  wjtnesses,  ob- 
serve their  manner  of  testifying,  notice  their 
demeanor  on  the  witness  stand,  in  their 
presence  witnesses  are  subjected  to  a  rigid 
examination,  every  competent  detail  within 
their  knowledge  Is  produced,  they  have  a 
perfect  right  in  the  exercise  of  the  power 
vested  in  them  to  disregard  all  or  any  part 
of  the  testimony  of  any  witness  to  accept  as 
true  all  that  other  witnesses  state,  they  have 
the  right  to  weigh  and  consider  the  evidence, 
and  to  arrive  in  their  own  way  at  a  conclu- 
sion concerning  it  It  is  entirely  proper  that 
the  courts  and  judges  should  be  reluctant 
to  disturb  the  findings  of  a  jury  upon  a  ques- 
tion of  fact  Juries  are  clearly  as  compe- 
tent and  well  qualified  in  ordinary  cases  to 
determine  correctly  simple  questions  of  fact 
as  are  Judges,  and  the  average  judgment  of 
12  good  men — or  9.  if  less  than  the  whole 
Jury  make  the  verdict — Is  not  a  thing  to  be 
lightly  set  aside.  In  giving  deference  to  the 
conclusion  arrived  at  by  a  Jury,  the  Judge 
does  not  surrender  any  of  his  power  or  less- 
en in  any  degree  the  importance  of  his  office. 
He  simply  yields  his  opinion  to  that  of  the 
men  whom  the  parties  have  selected  to  as- 
certain the  truth  as  it  falls  from  the  lips  of 
the  witnesses.  If  the  Judge  was  so  author- 
ized and  undertook  to  set  aside  the  verdict 
of  a  jury  in  every  case  where  It  did  not 
comport  with  his  conclusion,  trial  by  Jury 
would  be  a  mockery,  and  the  opinion  of  the 
court  would  be  substituted  for  that  of  a 
tribunal  established  by  law  for  th«  purpose 
of  arriving  at  the  facts.    There  are,  of 
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course,  eases  In  which  juries  are  so  carried 
away  by  either  sympathy  or  passion  or  prej- 
udice that  they  lose  sight  of  the  testimony, 
and  the  weight  It  Is  entitled  to,  and  base 
their  conclusion  upon  their  personal  convic- 
tion of  the  right  or  wrong  of  the  case. 
When  this  condition  of  affairs  presents  it- 
self, the  courts  do  not  hesitate  to  interfere; 
but  the  mere  fact  that  a  great  number  of 
witnesses  are  Introduced  to  prove  a  certain 
state  of  facts,  and  a  lesser  number  to  dis- 
prove it,  Is  not  sufficient  to  authorize  a  court 
to  disturb  the  conclusion  reached  by  the  ju- 
ry. The  rule  that  a  verdict  of  a  properly 
Instructed  jury  will  not  be  Interfered  with 
unless  it  is  palpably  and  flagrantly  against 
the  evidence  Is  as  firmly  fixed  In  the  juris- 
prudence of  this  state  as  any  principle  of 
law  resting  on  judicial  deliverance  can  be, 
and  has  been  announced  In  repeated  deci- 
sions of  this  court,  beginning  with  its  earliest 
history.  Outan  v.  Merrill,  2  Litt  806; 
Hughes  v.  McOee,  1  A.  K.  Marsh.  29;  L.  & 
N.  R.  R.  Co.  v.  Graves'  Assignee,  78  Ky.  74; 
Standard  Oil  Co.  v.  Eller,  110  Ky.  208,  61  S. 
W.  8,  22  Ky.  Law  Rep.  1613;  Thompson  v. 
Thompson,  93  Ky.  437,  20  8.  W,  873;  Young 
v.  Young,  39  S.  W.  23,  19  Ky.  Law  Rep.  64. 
In  obedience  to  this  uniform  ruling  by  this 
court,  the  trial  Judge  properly  declined  to 
set  the  verdict  of  the  Jury  aside." 

It  is  next  insisted  that  the  court  erred  In 
the  Instructions  to  the  Jury.  In  the  first  part 
of  Instruction  1  the  Jury  was  told:  "If  the 
Jury  shall  believe  from  the  evidence  that 
while  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  laborer,  and  he  was  directed 
to  obey  the  orders  of  one  L.  B.  McKay,  who 
was  bis  foreman  or  boss  in  the  cornroom," 
etc.  The  point  is  made  that  this  instruction 
assumes  that  McKay  was  appellee's  foreman 
or  boss  In  the  cornroom.  While  the  expres- 
sion used  is  subject  to  criticism,  and  Is  not 
to  be  approved  of,  we  think  the  defect  was 
cured  by  instruction  2,  wherein  the  court 
told  the  Jury  that,  unless  they  believed  from 
the  evidence  that  plaintiff  was  ordered  and 
directed  by  the  defendant  or  its  manager  to 
obey  the  orders  of  McKay  in  performing  his 
work,  plaintiff  could  not  recover.  It  was 
also  cured  by  the  latter  part  of  instruction 
8,  where  the  question  was  submitted  to  the 
jury  whether  plaintiff's  injuries  were  caus- 
ed by  the  negligence  or  carelessness  of  one 
engaged  in  the  same  line  of  employment  and 
equal  In  authority  to  the  plaintiff,  and  who 
had  no  control  over  plaintiff.  Instruction  1 
is  further  criticised  because  no  limitation 
is  placed  upon  appellee's  right  to  recover  for 
loss  of  time.  The  Instruction,  however,  is 
in  the  usual  form,  and  has  been  approved 
by  this  court  in  a  number  of  cases. 

It  is  contended  that  Instruction  2  is  er- 
roneous, in  that  that  part  of  the  instruction 
defining  a  fellow  servant  describes  him  as  one 
engaged  In  the  same  line  of  employment  and 


equal  In  authority  to  the  plaintiff,  and  who 
has  no  control  over  the  plaintiff;  appellant's 
point  being  that,  If  McKay  was  Inferior  in 
authority  to  appellee,  he  would  still  be  a 
fellow  servant  We  may  dismiss  this  point 
by  saying  that  there  was  no  evidence  tend- 
ing to  show  that  McKay  bore  any  such  re- 
lationship to  the  appellee. 

Appellant  also  relies  upon  the  point  that 
the  verdict  of  $1,000  Is  excessive.  The  physi- 
cian who  testified  In  the  case  stated  that 
appellee  suffered  from  a  laceration  of  the 
ligaments.  He  testified  that,  while  he  had 
done  some  odd  jobs  since  the  time  of  the  ac- 
cident, he  had  been  unable  to  follow  his  reg- 
ular work,  that  of  a  carpenter.  Tbe  trial 
took  place  about  six  months  after  the  acci- 
dent He  was  still  suffering.  A  physician 
at  the  time  of  the  trial  also  stated  that  ap- 
pellee was  still  suffering,  and  would  continue 
to  suffer,  although  he  was  of  opinion  that 
appellee  might  recover.  The  court  did  not 
authorize  any  recovery  ior  permanent  In- 
juries. The  measure  of  damages  given  to 
the  jury  was  tbe  physical  and  mental  suffer- 
ing and  loss  of  time.  Where  the  party  in- 
jured still  suffers  from  the  injury  six  months 
after  its  Infliction,  and  a  reputable  physician 
testifies  that  he  is  unable  to  say  when  the 
injured  party  will  recover  and  be  free  from 
pain,  we  cannot  say  that  a  verdict  of  $1,000 
is  excessive. 

Judgment  affirmed. 


FIELD  v.  TURLBT. 
(Court  of  Appeals  of  Kentucky.  June  18, 1900.) 

1.  Corporations  (f  116*)— Saxi  or  Stock— 

Co  N  81 DERATIO  N . 

Where,  after  mutual  negotiations  as  to  the 
price  of  certain  savings  bank  stock,  plaintiff 
purchased  10  shares  of  defendant  at  $160  a 
share  under  a  written  contract  containing  no 
warranty  or  representation  as  to  the  value  of 
the  stock,  and  it  did  not  appear  that  defendant, 
when  he  sold  the  stock,  had  any  knowledge  that 
it  was  then  worthless  because  of  the  concealed 
mismanagement  of  the  bank's  cashier,  plaintiff 
could  not  recover  the  amount  paid  on  the  theory 
that  the  sale  was  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  116.*] 

2.  Appeal  and  Error  (|  1064*}— Harmless 
Error— Instructions. 

Where  defendant  under  the  evidence  was 
entitled  to  a  peremptory  instruction,  plaintiff 
could  not  complain  on  appeal  of  errors  in  the 
instructions  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  f  1064.*] 

8.  Evidence  ({  400*)  — Parol  Evidencb  — 

Written  Contract. 

Where  a  contract  of  sale  h  reduced  to  writ- 
ing, it  cannot  be  varied  by  parol  statements  of 
the  parties,  unless  it  is  alleged,  and  proved  if 
denied,  that  something  has  been  left  out  of  the 
contract  either  by  mutual  mistake  of  the  par- 
ties or  by  fraud  of  the  benefited  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1787;  Dec.  Dig.  |  400.*] 
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Appeal  from  Circuit  Court,  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Field  against  T.  J.  Turley. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

W.  Scott  Morrison  and  Gilbert  Holbrook, 
for  appellant  J.  D.  Atchison,  for  appellee. 

BARKER,  J.  The  appellant,  J.  8.  Field, 
purchased  from  the  appellee,  T.  J.  Turley,  10 
shares  of  the  capital  stock  of  Owensboro 
Savings  Bank  &  Trust  Company  for  the  sum 
of  $1,600;  the  par  value  of  the  stock  being 
$1,000.  Afterwards  the  bank  was  ascertain- 
ed to  be  entirely  insolvent  and  was  put  In 
the  hands  of  a  receiver.  The  capital  stock 
was  found  to  be  entirely  worthless,  and  was 
so  at  the  time  of  the  transaction  between 
appellant  and  appellee.  After  the  total  in- 
solvency of  the  bank  was  ascertained,  this  ac- 
tion was  Instituted  by  the  appellant  (plaintiff 
below)  to  recover  of  the  appellee  (defendant 
below)  the  sum  of  $1,600  which  had  been 
paid  for  the  stock.  The  petition  alleged  that 
the  defendant  falsely  and  fraudulently  rep- 
resented to  the  plaintiff  at  the  time  of  the 
sale  that  the  stock  was  worth  $1.75  per  share; 
that  the  plaintiff  did  not  know  the  value  of 
the  stock,  and  relied  upon  the  representa- 
tions of  the  defendant,  and  was  thereby  de- 
frauded of  the  sum  of  $1,600  which  he  paid 
for  the  worthless  stock;  that  the  defendant 
at  the  time  of  the  transaction  knew  the  stock 
was  worthless,  and  knew  that  the  plaintiff 
was  Ignorant  of  its  value,  and,  so  knowing, 
made1  the  fraudulent  representations  com- 
plained of.  The  defendant  In  his  answer 
denied  all  the  material  allegations  of  the 
petition,  and,  in  addition  thereto,  pleaded 
that  the  contract  between  him  and  plaintiff 
was  In  writing,  which  he  set  forth  In  full, 
and  alleged  that  It  contained  the  whole  con- 
tract between  him  and  plaintiff  as  to  the 
transaction  complained  of.  The  plaintiff  by 
reply  denied  that  the  writing  pleaded  by  de- 
fendant contained  all  of  the  contract  be- 
tween him  and  the  defendant  After  the 
Issues  were  thus  made  up,  a  trial  was  bad 
before  a  Jury,  with  the  result  that  a  verdict 
was  rendered  In  favor  of  the  defendant  and 
thereupon  the  court  entered  a  judgment  in 
pursuance  of  the  verdict  of  the  Jury,  dis- 
missing the  petition,  and  of  this  judgment 
the  plaintiff  (appellant)  now  complains. 
The  court  Instructed  the  jury  as  follows : 
"(1)  If  the  jury  believe  from  the  evidence 
that  In  the  sale  of  the  certificates  of  bank 
stock  in  Owensboro  Savings  Bank  by  the  de- 
fendant to  the  plaintiff  on  the  7th  day  of 
March,  1908,  the  defendant  claimed  and  rep- 
resented to  the  plaintiff  that  the  certificates 
of  bank  stock  were  worth  and  were  selling 
on  the  market  at  76  cents  above  par  on  each 
$1  of  the  par  value  of  stock,  and  that  the 
defendant's  $1,000  par  value  of  stock  in  Ow- 
ensboro Savings  Bank  *  Trust  Company 
was  worth  at  the  time  of  the  trade  more 


than  $1,600,  and  plaintiff  was  Ignorant  of 
the  value  of  said  certificate  of  stock  in 
said  bank,  and  relied  on  the  statements  of 
the  defendant  and  was  Induced  by  the  state- 
ment and  representations  of  the  defendant 
to  purchase  said  stock  and  pay  therefor  $1,- 
000  and  said  certificate  of  stock  was  on  said 
date  worthless  and  of  no  material  value,  and 
defendant  knew  it  and  plaintiff  did  not 
know,  and  was  damaged  and  defrauded,  then 
the  Jury  should  find  for  the  plaintiff  and  so 
state  in  their  verdict  If  the  jury  do  not 
believe  from  the  evidence  as  above  supposed, 
they  should  find  for  defendant 

"(2)  If  the  Jury  believe  from  the  evidence 
that  the  written  contract  of  sale  filed  with 
the  amended  answer  In  this  case  and  read 
to  the  jury  in  evidence  contained  all  the 
agreement  between  plaintiff  and  defendant 
concerning  the  sale  of  the  bank  stock,  and 
there  was  no  omission  therefrom  or  mistake 
therein,  then  they  should  find  for  the  defend- 
ant; but  If  the  jury  believe  from  the  evi- 
dence that  said  written  contract  did  not  con- 
tain all  the  contract  and  there  was  a  mis- 
take in  it  and  an  omission  therefrom,  and 
they  believe  from  the  evidence  as  supposed 
in  instruction  No.  1  above,  they  should  find 
for  the  plaintiff. 

"(3)  The  court  instructs  the  Jury  that  un- 
less they  believe  from  the  evidence  that  at 
the  time  of  the  sale  of  the  said  bank  stock 
by  defendant  to  plaintiff  the  said  defendant 
claimed  and  represented  to  plaintiff  that  said 
stock  was  worth  and  was  selling  on  the  mar- 
ket for  76  cents  above  par  on  each  dollar's 
worth  of  the  par  value  of  said  stock,  and 
that  he  represented  to  the  plaintiff  that  his 
10  shares  of  the  capital  stock  of  the  Owens- 
boro Savings  Bank  &  Trust  Company  was  at 
that  time  worth  more  than  $1,600,  and  that 
said  plaintiff  was  ignorant  of  the  real  value 
of  said  10  shares  of  bank  stock,  and  that 
these  representations  were  omitted  from  the 
written  contract  read  In  evidence  by  the  mis- 
take of  both  plaintiff  and  defendant  and 
that  plaintiff  was  Ignorant  of  the  real  value 
of  said  10  shares  of  said  bank  stock,  and 
plaintiff,  relying  upon  the  representations  and 
claims  of  defendant  did  in  good  faith  pur- 
chase and  pay  for  said  stock,  then  the  law 
Is  for  the  defendant  and  the  jury  should  find 
for  him. 

"(4)  Although  the  jury  may  believe  from 
the  evidence  that  defendant  made  the  repre- 
sentations and  claims  stated  In  the  forego- 
ing Instructions,  yet  if  the  Jury  also  believe 
from  the  evidence  that  at  the  time  he  so 
made  such  representations  and  claims  to 
plaintiff,  he  also  stated  to  plaintiff  that  he 
had  no  knowledge  or  information  as  to  the 
value  of  said  stock,  and  that  plaintiff  knew 
more  than  defendant  about  the  value  of  the 
stock,  and  relied  on  his  (plaintiff's)  own 
knowledge,  and  that  plaintiff  was  so  situated 
that  he  had  better  opportunity  for  finding 
out  the  value  of  said  stock  than  defendant 
had,  and  that  he  had  only  heard  of  the 
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prices  that  were  being  asked  for  the  stock 
and  at  which  some  had  been  selling:  on  the 
market,  then,  In  such  event,  the  court  tells 
the  jury  that  It  should  find  for  the  defend- 
ant" 

The  chief  complaint  of  appellant  Is  that 
the  court  refused  to  give  Instruction  X,  ten- 
dered by  him,  which  Is  as  follows:  "The 
court  further  Instructs  the  jury  that  If  they 
believe  from  the  evidence  that  the  10  shares 
of  bank  stock  sold  to  plaintiff  by  defendant 
was  worthless  or  of  no  value  at  the  time  It 
was  sold  to  plaintiff,  and  that  the  plaintiff 
received  no  consideration  for  his  payment 
of  the  $1,600  or  bis  assumption  of  the  pay- 
ment of  the  indebtedness  of  the  defendant, 
they  ought  to  find  for  plaintiff."  The  ap- 
pellant has  no  just  ground  to  complain  of 
the  Instructions  of  the  court  The  defend- 
ant was  entitled  to  a  peremptory  Instruction 
to  the  jury  to  find  for  him  at  the  conclusion 
of  the  evidence.  The  proof  showed  without 
contradiction  that  the  contract  between  the 
parties  was  in  writing,  and  as  follows:  "I 
have  this  day  sold  to  Jas.  S.  Field  my  bank 
stock  In  Owensboro  Savings  Bank  &  Trust 
Company  for  $1.00,  making  $1,600.00;  also 
my  Homestead  Land  Company  stock,  $1.10, 
making  $275.00.  Said  stock  to  be  trans- 
ferred at  once.  Jas.  S.  Field  to  assume  my 
notes  of  $1,750.00  in  said  bank,  payable  dur- 
ing the  next  60  days.  Said  notes  to.be  ex- 
tended1 when  due  on  a  basis  of  7%  for  4  mos. 
I  also  buy  of  Jas  S.  Field  his  lot  #6,  100  x 
300  in  Weir  Griffith's  Addition  for  $1,000.00. 
$250.00  cash,  $250.00  every  year -for  3  years 
with  6%  int.  payable  semi-annually.  T.  J. 
Turley.  Accepted:  J.  S.  Field."  There  was 
no  proof  that  anything  which  the  parties 
had  agreed  upon  concerning  the  transaction 
in  issue  had  been  omitted  from  the  fore- 
going contract  in  writing  by  either  fraud  or 
mistake,  and  the  rule  is  elementary  that 
where  the  parties  reduce  their  contract  to 
writing,  it  cannot  be  varied  by  parol  state- 
ments except  where  It  is  alleged,  and  prov- 
ed If  denied,  that  something  had  been  left 
out  of  the  contract  either  by  mutual  mistake 
of  the  parties  or  by  the  fraud  of  the  benefit- 
ed party.  Nothing  of  this  sort  was  contend- 
ed for  In  the  case  at  bar,  and  therefore,  the 
execution  of  the  writing  being  admitted,  the 
plaintiff's  right  of  action  failed. 

Passing  this  question,  however,  the  defend- 
ant was  entitled  to  a  peremptory  instruction 
because  the  evidence  entirely  failed  to  es- 
tablish the  allegations  contained  in  the  pe- 
tition of  fraudulent  representations  on  the 
part  of  the  defendant  concerning  the  value 
of  the  stock  in  question.  The  evidence  on 
this  point  was  substantially  as  follows:  In 
the  mutual  higgling  between  the  parties  the 
appellant  Field,  asked  the  appellee.  Turley, 
what  his  stock  was  worth.  In  response  to 
this  Inquiry,  Turley  said  $1.75,  clearly  mean- 
ing thereby  that  the  stock  was  selling  on  the 
market  at  that  price.  Field  replied  that  he 
could  not  use  the  stock  at  that  figure,  and 


offered  $1.40.  Finally,  however,  the  selling 
price  was  agreed  on  at  $1.60,  as  is  shown  in 
the  written  contract  Field  did  not  rely  up- 
on what  Turley  said  in  regard  to  the  value 
of  the  stock,  but  repudiated  it  at  once  and 
refused  to  pay  $1.75,  making  the  counter 
proposition  of  $1.40.  There  was  no  evidence 
whatever  that  Turley  knew  that  the  stock 
was  worthless,  and  it  was  Indisputably 
shown  that  It  had  been  paying  semiannual 
dividends  of  5  per  cent  for  several  yean 
prior  thereto,  and  was  selling  upon  the 
market  at  $1.75.  Turley  had  no  peculiar 
knowledge  as  to  the  real  value  of  the  stock, 
and,  as  said  before,  all  the  allegations  of 
fraud  made  In  the  pleading  wholly  failed  to 
materialize  in  the  evidence. 

It  Is  true  that  at  the  time  of  the  transac- 
tion between  the  parties  the  bank  was  whol- 
ly Insolvent  and  was  so  at  the  time  the  de- 
fendant originally  purchased  the  stock;  but 
it  was  not  known  by  the  public  that  the 
bank  bad  been  secretly  wrecked  and  Its 
cashier  had  managed  to  keep  up  appearances 
In  the  financial  world,  to  the  complete  de- 
ception and  loss  of  every  person  who  had 
any  dealings  with  his  institution.  It  does 
not  follow,  however,  from  this  that  appel- 
lant had  a  right  to  recover  of  appellee  the 
amount  paid  for  the  stock  on  the  ground  of 
a  want  of  consideration  In  the  contract 
This  very  question  arose  In  the  case  of  Hart- 
ley's Adm'x  v.  Sbinkle,  60  S.  W.  723,  24  Ky. 
Law  Bep.  608.  There  bank  stock  entirely 
worthless  was  sold,  and,  after  the  failure  of 
the  bank,  a  suit  in  all  respects  similar  to 
the  one  at  bar  was  Instituted  to  recover  the 
amount  paid;  and  it  was  also  urged  that 
whether  or  not  the  seller  knew  that  the 
stock  was  valueless  if  it  was  so  at  the  time 
of  the  sale  the  purchase  price  could  be  re- 
covered for  want  of  consideration.  The 
court  In  its  opinion,  in  response  to  this  argu- 
ment said:  "The  money  paid  by  the  intes- 
tate for  the  stock  cannot  be  recovered  on 
the  ground  that  it  was  paid  without  con- 
sideration. Although  the  stock  was  Intrin- 
sically worthless,  and  bad  been,  according 
to  the  proof,  for  several  years,  It  had  a  mar- 
ket value.  The  other  person  who  proposed 
to  buy  wanted  it  at  08  cents,  and,  as  shown 
by  the  evidence,  some  time  after  this  sale 
was  made  the  stock  was  held  In  the  market 
at  102  cents  and  96  cents  was  bid."  In  the 
case  of  Perkins'  Adm'x  v.  Embry,  72  S.  W. 
788.  24  Ey.  Law  Bep.  1990,  it  was  held  that 
ordinarily  representations  of  the  value  of  an 
article  sold,  though  exaggerated,  or  even  un- 
true, do  not  constitute  a  warranty,  nor  will 
they  support  an  action  for  fraud  or  deceit 
unless  the  representor  sustains  a  relation 
Of  trust  or  confidence  to  the  buyer,  as  In  the 
case  of  attorney  and  client  trustee,  and 
cestui  que  trust  etc.  The  case  of  Otis  et 
al.  v.  Cullum,  Beceiver,  92  D.  8.  447.  23  L. 
Ed.  496.  presents  substantially  the  question 
we  have  before  us.  The  action  concerned 
the  value  of  certain  bonds  which  were  worth- 
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less.  The  question  of  the  right  of  the 
purchaser  to  recover  the  value  of  the  bonds 
for  want  of  consideration  in  the  contract 
was  thus  disposed  of  by  the  court:  After 
quoting  certain  English  cases,  It  was  said: 
"Here,  also,  the  plaintiffs  in  error  got  ex- 
actly what  they  intended  to  buy,  and  did 
boy.  They  took  no  guaranty.  They  are 
seeking  to  recover,  as  it  were,  upon  one, 
while  none  exists.  They  are  not  clothed 
with  the  rights  which  such  a  stipulation 
would  have  given  them.  Not  having  taken 
it.  they  cannot  have  the  benefit  of  it  The 
bank  cannot  be  charged  with  a  liability 
which  it  did  not  assume.  Such  securities 
throng  the  channels  of  commerce,  which 
they  are  made  to  seek,  and  where  they  find 
their  market  They  pass  from  hand  to  hand 
like  bank  notes.  The  seller  is  liable  ex  de- 
licto for  bad  faith;  and  ex  contractu  there 
Is  an  Implied  warranty  on  his  part  that  they 
belong  to  him,  and  that  they  are  not  for- 
geries. Where  there  is  no  express  stipula- 
tion, there  is  no  liability  beyond  this.  If 
the  buyer  desires  special  protection,  he  must 
take  a  guaranty.  He  can  dictate  its  terms, 
and  refuse  to  buy  unless  it  be  given.  If  not 
taken,  he  cannot  occupy  the  vantage  ground 
upon  which  it  would  have  placed  him.  It 
would  be  unreasonably  harsh  to  hold  all 
those  through  whose  hands  such  Instruments 
may  have  passed  liable  according  to  the 
principles  which  the  plaintiffs  in  error  in- 
sist shall  be  applied  in  this  case." 

In  the  case  at  bar  the  court  presented  to 
the  Jury  the  question  of  the  good  faith  of 
the  seller  of  the  stock,  and  upon  this  issue 
they  found  in  favor  of  the  defendant  There 
Is  no  reason  to  disturb  this  verdict 

Judgment  affirmed. 


W ATKINS'  ADM'R  v.  W ATKINS'  EX'RS. 
(Court  of  Appeals  of  Kentucky.   June  18,  1909.) 

1.  "Wills  (f  822*)— Devise  of  Feb— Limita- 
tion Over — Validity. 

After  a  devise  of  a  fee,  a  limitation  over  of 
what  is  left  or  undisposed  of  is  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1442;  Dec.  Dig.  i  022.*] 

2.  Wuxs  (|  600*)— Devise  in  Feb— Powra  of 
Disposition. 

A  testamentary  gift  of  property,  accompa- 
nied by  a  general  or  indefinite  power  of  disposi- 
tion, so  that  tbe  devisee  has  the  right  to  dispose 
of  the  property  at  pleasure,  is  a  gift  in  fee, 
rendering  a  gift  over  inoperative. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1335;  Dec.  Dig.  g  000.*] 

8.  Wills  (i  449*)— Presumptions  Against 
Intestacy. 

It  is  presumed  that  a  testator  does  not  in- 
tend to  die  intestate  as  to  any  of  his  property, 
but  the  presumption  may  be  overcome  where  the 
contrary  intention  is  plain  and  unambiguous,  or 
is  necessarily  implied. 
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4.  Wnxa  ({  573*)— Construction— Girr  of 
Income  of  Personalty— Title  Acquired. 
The  rule  that  a  testamentary  gift  of  the  in- 
come of  personalty  passes  tbe  property  itself  ap- 
plies only  in  the  absence  of  anything  in  the  will 
indicating  a  contrary  intention,  but  it  does  not 
apply  where  testator  plainly  Indicates  that  only 
a  part  of  tbe  corpus  is  to  be  used,  if  necessary 
to  make  the  legatee  comfortable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1249 ;  Dec.  Dig.  g  573.*] 

6.  Wills  (g  614*)— Construction  —  Estates 
Acquired. 

Testator  gave  to  his  wife  all  moneys  in 
cash  or  merchandise,  "to  be  used  as  hereinafter 
directed" ;  appointed  executors ;  stated  he  want- 
ed the  money  invested  in  bonds;  directed  the 
use  of  the  interest  for  the  wife,  and,  if  neces- 
sary, the  use  of  some  of  the  capital  to  keep  her 
comfortable,  and  gave  to  a  grandson  at  the  death 
of  the  wife,  if  sufficient  money  or  bonds  were 
left,  a  specified  sum  on  specified  conditions. 
Held,  that  the  wife  took  only  a  life  estate,  and 
the  gift  over  to  the  grandson  was  valid  on  his 
complying  with  the  conditions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1411 ;  Dec  Dig.  f  614.*] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  between  Sarah  A  Watklns'  Admin- 
istrator and  Felix  G.  Watklns'  Executors  for 
the  construction  of  the  will  of  Felix  Q.  Wat- 
kins,  deceased.  From  a  Judgment  construing 
the  will,  the  former  appeals.  Affirmed. 

Pirtle  &  Jones,  for  appellant  Hickman  & 
Watklns  uod  W.  A.  Spindle,  for  appellees. 


CLAY,  O.  Felix  G.  Watklns,  a  resident 
of  Jefferson  county,  Ky.,  died  In  the  year 
1898,  leaving  the  following  will : 

"I,  Felix  G.  Watklns,  of  the  city  of  Louis- 
ville, county  of  Jefferson  and  state  of  Ken- 
tucky, being  of  sound  mind  and  disposing 
memory,  do  make  and  declare  the  following 
to  be  my  last  will  and  testament 

"1.  I  do  give  and  bequeath  to  my  wife, 
Sarah  A.  Watklns,  all  my  personal  property 
such  as  household  goods,  horse,  carriages,  &c, 
&c.,  (after  paying  Just  debts,  funeral  ex- 
penses and  placing  a  modest  tombstone  upon 
our  lot  in  Cave  Hill).  I  do  give  and  be- 
queath to  my  wife,  Sarah  A.,  all  moneys  in 
cash  or  merchandise  that  I  may  have,  to  be 
used  as  hereinafter  directed,  to  wit:  I  ap- 
point my  son,  Thomas  A  Watklns,  and  Henry 
Pirtle  (my  son-in-law)  to  be  my  executors 
(without  security).  I  want  the  store  at 
Twelfth  and  Market  to  be  wound  up  as  soon 
as  can  be  without  injury  or  too  great  loss. 
Invest  the  money  in  good  and  safe  bonds  and 
use  the  interest  for  my  wife,  Sarah  A.,  from 
year  to  year,  enough  to  keep  her  comfortable, 
and  if  necessary  to  use  some  of  the  capital 
to  keep  her  comfortable.  I  wish  her  to  make 
her  home  with  our  daughter,  Ivie  Pirtle,  as 
long  as  they  do  both  live. 

"2.  I  do  give  and  bequeath  to  my  grandson, 
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Felix  G.  Watkins  (at  the  death  of  my  wife  If] 
sufficient  money  or  bonds  shall  be  left)  one 
thousand  dollars  ($1,000.00)  to  be  safely  In- 1 
yested  and  turned  over  to  him  when  he  Is 
27  years  old,  If  be  Is  married  and  Is  a  sober 
and  steady  man. 

"3.  I  give  and  bequeath  to  my  son,  Thomas 
H.  Watkins,  the  bouse  and  lot  on  the  south- 
east corner  of  Market  and  Twelfth  streets; 
also  the  double  cottage  and  lot  on  east  side 
of  Twelfth,  between  Market  and  Jefferson. 

"4.  I  do  give  and  bequeath  to  my  son, 
Clarence  W.  Watkins,  the  house  and  lot  (now 
occupied  by  him)  on  Sixth  street  near  York; 
also  the  house  and  lot  on  the  northeast  cor- 
ner of  Seventeenth  and  Main  streets  and  the 
three  cottages  and  lot  on  east  side  of  Seven- 
teenth between  Main  and  Crop  streets. 

"8.  I  give  and  bequeath  to  my  daughter, 
Ivie  Pirtle,  the  five  brick  cottages  and  lot 
on  the  northwest  corner  of  Madison  and 
Twenty-First  streets,  to  hold  in  her  own 
right" 

"7.  Our  lot  in  Cave  Hill  Cemetery  I  wish 
to  be  used  by  any  or  all  of  my  three  chil- 
dren as  they  may  need.  I  have  heretofore 
given  my  three  children  money,  groceries, 
house  rent  and  board  so  that  I  think  the 
foregoing  division  is  as  nearly  equal  as  it 
Is  possible  to  make  it  I  want  no  fussing 
about  this  will,  for  I  have  done  what  I 
thought  was  just  and  right 

"In  testimony  I  hereunto  set  my  hand  in 
the  presence  of  John  T.  Crecelius  and  Wil- 
liam T.  Porter,  who  have  heard  this  docu- 
ment read  and  are  witness  hereunto. 

"Felix  O.  Watkins. 
"This  Mot.  8,  1894. 

"Witnesses: 

"John  T.  Crecelius. 
"William  T.  Porter." 

Thomas  A  Watkins  and  Henry  Pirtle 
qualified  as  executors  and  trustees  under  this 
will.  Said  executors  disposed  of  the  mer- 
chandise In  the  grocery  store  at  Twelfth 
and  Market  streets,  and  obtained  therefrom 
the  sum  of  $8,015.62.  This  sum  was  duly 
Invested  as  required  by  the  terms  of  the 
will.  Sarah  A.  Watkins,  the  widow  of  the 
testator,  died  on  October,  12,  1907,  Intes- 
tate, and  appellant  H.  I.  Fox,  qualified  as 
her  administrator.  At  the  time  of  her  death 
the  fund  above  referred  to  was  not  quite  so 
large.  The  administrator  is  now  claiming 
the  right  to  administer  on  the  balance  of 
said  fund.  The  grandson,  Felix  O.  Watkins, 
Jr.,  died  Intestate,  a  resident  of  Indianapolis. 
Ind.,  after  he  had  reached  the  age  of  27 
years,  and  was  a  sober  and  steady  married 
man.  He  left  a  widow  and  two  infant  chil- 
dren, who  are  claiming  the  $1,000  bequeathed 
to  Felix  O.  Watkins  in  clause  2  of  the  will. 
The  question  before  us  Is  whether  or  not 
Sarah  A  Watkins  took  a  fee  or  life  estate 
in  the  property  in  question.  If  the  former, 
the  devise  over  to  Felix  G.  Watkins,  Jr., 
was  void.   If  Sarah  A  Watkins  took  a  life 


estate,  the  devise  over  was  valid.  The  court 
below  held  that  Sarah  A  Watkins  took  only 
a  life  estate.  To  review  this  ruling  this  ap- 
peal is  prosecuted. 

The  law  is  well  settled  in  this  state  that, 
after  a  devise  of  a  fee,  a  limitation  over  of 
what  Is  left  or  undisposed  of  Is  void,  as  be- 
ing inconsistent  with  the  fee  theretofore 
granted.  As  part  of  this  doctrine  it  is  also 
held*  that  if  property  be  given  to  one,  ac- 
companied by  a  general  or  indefinite  power 
of  disposition,  the  estate  thus  devised  is  a 
fee.  Thus  if  properly  be  given  to  one  with 
power  to  sell  or  dispose  of  it  such  language 
implies  a  fee;  likewise  when  property  la 
given  to  one  with  the  power  to  use  and  en- 
Joy  as  he  may  see  fit  In  every  such  case 
where  the  devisee  or  legatee  has  the  right 
to  dispose  of  the  property  at  pleasure,  the 
devise  over  is  inoperative.  4  Kent's  Comm.. 
p.  536;  Ball,  etc.,  v.  Hancock's  Adm'r,  etc, 
82  Ky.  107;  Cralle  v.  Jackson,  81  a  W.  669, 
26  Ky.  Law  Rep.  417;  Barth  v.  Barth,  etc., 
38  S.  W.  511,  18  Ky.  Law  Rep.  840.  Relying 
upon  the  foregoing  principles  and  upon  the 
further  rules  of  law  that  a  devise  of  the  in- 
come of  personal  property  passes  the  prin- 
cipal, and  that  the  presumption  is  that  the 
testator  does  not  intend  to  die  intestate  as 
to  any  of  his  property,  appellant  contends 
that  Sarah  A  Watkins  took  a  fee  in  the 
property  in  question.  If  the  absolute  power 
of  disposition  was  given  to  Sarah  A.  Wat- 
kins, there  can  be  no  doubt  that  she  took  a 
fee.  This  leads  us  to  a  consideration  of  the 
extent  of  the  power  given  to  her  by  the  will. 

It  will  be  observed  that  the  testator  gave 
to  Sarah  A.  Watkins  an  absolute  estate  in 
all  his  personal  property  such  as  household 
goods,  carriages,  and  horses,  etc  This  shows 
conclusively  that  when  he  desired  to  give 
an  absolute  estate  he  knew  what  lan- 
guage .  to  employ.  When  he  undertakes  to 
give  the  cash  and  merchandise  which  con- 
stitute the  fund  in  litigation,  he  qualifies 
the  gift  with  the  language  "to  be  used  as 
hereinafter  directed."  The  testator  then 
directs  that  the  store  at  Twelfth  and  Mar- 
ket streets  be  wound  up  as  soon  as  can  be 
done  without  Injury  or  too  great  loss,  and 
that  +b»  money  arising  therefrom  be  Invested 
In  good  and  safe  bonds.  He  then  directs 
that  the  interest  derived  from  the  investment 
be  used  by  his  wife  from  year  to  year — 
enough  to  make  her  comfortable— and,  if 
necessary,  to  keep  her  comfortable,  that 
some  of  the  capital  be  used.  Thus  it  will 
be  observed  that  nowhere  Is  the  devisee  giv- 
en the  right  to  sell  or  dispose  of  the  prop- 
erty as  she  may  Bee  fit  or  to  use  and  enjoy 
It  in  any  manner  she  desired.  The  testator 
evidently  Intended  that  his  executors  in  the 
capacity  of  trustees  for  his  wife,  should 
give  to  ber  the  Income  from  the  bonds,  and, 
if  necessary  for  her  comfortable  support 
a  portion  of  the  bonds  themselves.  Even 
the  executors  as  trustees  are  only  authorls- 
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ed  by  the  terms  of  the  will  to  we  some  of 
the  capital  If  necessary;  the  power  was  not 
given  to  them  to  use  all  of  It  The  testator 
wanted  his  wife  to  be  comfortable.  She  was 
about  70  years  of  age  when  he  died.  If 
necessary  to  make  her  comfortable,  some  of 
the  capital  could  be  used.  He  evidently  be- 
lieved it  would  not  require  all  of  the  capital. 
Even  if  the  power  given  to  the  executors  be 
construed  as  a  power  given  to  the  devisee, 
the  right  to  use  the  principal  was  expressly 
limited  to  the  necessity  of  making  the  devi- 
see comfortable.  Thus  neither  the  executors 
nor  devisee  had  the  right  to  use  the  corpus 
of  the  estate  for  any  other  purpose.  When 
we  consider  this  language  in  the  light  of  the 
limitation  over  to  Felix  G.  Watkins,  Jr.,  our 
conclusion  is  that  the  testator  intended  that 
his  wife  should  take  only  a  life  estate.  No 
express  fee  is  given,  and  no  general  power 
of  disposition.  Nor  do  we  think  the  pre- 
sumption sgainst  Intestacy  has  a  controlling 
influence  in  this  case.  Such  presumption 
may  be  overcome  where  the  contrary  inten- 
tion of  the  testator  is  plain  and  unambiguous, 
or  is  necessarily  Implied.  30  Am.  ft  Eng. 
Ency.  of  Law,  p.  668.  Nor  can  we  bold  that 
a  devise  of  the  income  of  the  bonds  passed 
the  bonds  themselves.  That  rule  applies  only 
in  the  absence  of  anything  in  the  will  indi- 
cating a  contrary  intention.  It  does  not  ap- 
ply where  the  testator  plainly  indicates  that 
only  a  part  of  the  corpus  is  to  be  used  If 
necessary  to  make  the  devisee  comfortable 
30  Am.  ft  Eng.  Ency.  of  Law,  pp.  715,  75a 

Our  conclusion,  then,  is  that,  Inasmuch  as 
the  testator  qualified  and  limited  the  estate 
devised  to  his  wife  by  the  words  "to  be  used 
as  hereinafter  directed,"  then  directed  that 
the  interest  arising  from  the  bonds  should 
be  paid  to  his  wife  from  year  to  year,  and 
that,  if  necessary,  some  of  the  capital  should 
be  used  to  keep  her  comfortable,  and  then 
followed  this  bequest  with  a  bequest  to  his 
grandson  of •$1,000,  to  be  turned  over  to  him 
when  he  was  27  years  old  if  he  was  then 
married  and  a  sober  and  steady  man,  he 
plainly  indicates  his  purpose  to  give  to  his 
wife  only  a  life  estate  in  the  property  in 
question.  This  conclusion  is  fortified  by  the 
conclusion  reached  in  the  case  of  McClel- 
land's  Ex'r  et  al.  v.  McClelland  et  al.,  116 
8.  W.  730.  To  give  the  will  this  construc- 
tion carries  out  the  plain  and  unambiguous 
intention  of  the  testator,  and  does  not  vio- 
late any  principles  of  law  or  rules  of  con- 
struction. Prior  to  the  death  of  Sarah  A. 
Watkins  Felix  G.  Watkins,  Jr.,  married  and 
reached  the  age  of  27  years.  He  was  also 
a  sober  and  steady  man.  After  that  time 
be  died  before  the  death  of  Sarah  A.  Wat- 
kins. The  sum  bequeathed  to  him  passed  to 
his  widow  and  children,  and  they  are  now 
entitled  to  it 
Judgment  affirmed. 


DEMOCRATIC  EXECUTIVE  COMMITTEE 
OF  HARRISON  COUNT!  et  al. 
v.  DOUGHERTY. 
(Court  of  Appeal's  of  Kentucky.  June  18, 1909.) 

1.  Elections  (J  154*)— Primary  Elections— 
Contest— Decision  by  Committee— Review 
by  Courts. 

Under  Ky.  St  1909,  f  1563  (Russell's  St  i 
4088),  empowering  the  committee  of  a  political 
party  holding  a  primary  election  to  hear  and  de- 
termine a  contest,  and  decide  who  is  entitled  to 
the  nomination,  the  only  power  which  the  courts 
have  is  to  force  the.  committee  to  decide,  and 
they  cannot  review  Its  decision. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  186;  Dec  Dig.  |  154.*] 

2.  Elections  (J  154*)— Primary  Elections- 
Contest— Decision  by  Committee — Review 
by  Courts. 

Under  Ky.  St  1909,  {  1563  (Russell's  St  I 
4083),  empowering  the  committee  of  a  political 

Sarty  holding  a  primary  election  to  bear  and 
etermine  a  contest  and  decide  who  is  entitled 
to  the  nomination,  it  is  within  the  jurisdiction 
of  the  committee  to  pass  upon  the  sufficiency 
of  the  abounds  of  the  contest,  and  their  decision, 
dismissing  grounds  relied  upon  aa  insufficient 
cannot  be  reviewed  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  |  136;  Dec.  Dig.  (  154.*] 

8.  Elections  (f  154*)— Primary  Elections- 
Contest— Decision  by  Committee. 

The  decision  by  the  committee  of  a  political 
party  on  a  primary  election  contest  that  a  pe- 
tition signed  by  10  per  cent  of  the  voters  for  a 
recount  of  the  ballots  not  having  been  obtained 
within  ten  days  after  the  election  aB  required 
by  a  rule  of  the  party,  a  recount  could  not  be 
had,  was  a  determination  of  the  contest,  and  it 
was  error  to  award  a  mandatory  Injunction  re- 
quiring the  committee  to  proceed  and  hear  and 
determine  the  contest. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  |  154.*] 

Appeal  from  Circuit  Court  Harrison 
County. 

"To  be  officially  reported." 

Action  for  a  mandatory  Injunction  by 
James  A.  Dougherty  against  the  Democratic 
Executive  Committee  of  Harrison  County, 
Ky.,  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  with  di- 
rections to  dismiss  the  petition. 

Daniel  Durbln  and  Chester  M.  Jewett,  for 
appellants.  J.  J.  Osborne  and  Joe  Fennell, 
for  appellee. 

BARKER,  J.  In  the  summer  of  1908  the 
Democratic  Executive '  Committee  of  Har- 
rison County  duly  and  regularly  called  a 
Democratic  primary  election  for  the  nomina- 
tion of  county  officers,  to  be  held  on  tbe  14th 
day  of  November,  1908.  At  this  primary  elec- 
tion the  appellant  E.  F.  Mason,  the  appellee, 
James  A.  Dougherty,  and  George  T.  Renaker 
were  candidates  for  the  nomination  of  the 
party  for  the  office  of  clerk  of  the  Harrison 
circuit  court  After  the  primary  election  was 
held  the  executive  committee  met  and  can: 
vassed  the  returns,  and,  having  found  that  E. 
F.  Mason  received  40  more  votes  than  either 
of  his  opponents,  they  Issued  to  him  a  certlfi- 
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cate  of  nomination.  Afterwards,  on  the  18th 
day  of  November,  1908,  the  appellee,  James  A. 
Dougherty,  caused  to  be  served  upon  the  com- 
mittee and  appellant  Mason  a  notice  of  con- 
test The  committee  was  called  together  aft- 
er receiving  this  notice  on  the  20th  day  of 
November,  and  formulated  the  following  rules 
for  determining  the  contest:  "Rule  for  deter- 
mining the  contest  between  Jas.  A.  Dougher- 
ty, contestant  for  the  nomination  of  the 
Democratic  party  and  E.  F.  Mason,  contestee, 
for  the  office  of  clerk  of  the  Harrison  cir- 
cuit court,  resolved  by  the  Harrison  County 
Democratic  Executive  Committee,  in  meeting 
assembled,  that  the  rule  for  determining  the 
contest  between  Jas.  A.  Dougherty,  contest- 
ant, and  EX  F.  Mason,  contestee,  be  as  fol- 
lows: All  the  petition  of  contestant  Dougher- 
ty is  hereby  dismissed,  except  that  portion 
relative  to  the  accuracy  of  the  counting  of 
the  votes.  This  committee  will  meet  on  the 
15th  day  of  December,  1008,  and  hear  proof 
to  be  offered  by  contestant,  and  then  deter- 
mine whether  or  not  said  proof  as  then  of- 
fered will  warrant  this  committee  In  opening 
the  said  ballot  boxes  and  recount  the  bal- 
lots as  claimed  In  the  petition."  On  the  15th 
day  of  December  the  committee  met  and  ad- 
journed to  the  18th  day  of  December,  on 
which  date  It  again  met  pursuant  to  the  or- 
der of  adjournment,  and  they  then  dismissed 
the  appellee's  petition  and  contest  Whereup- 
on he  instituted  this  action  for  a  mandatory 
Injunction  requiring  the  committee  to  hear 
and  determine  his  contest  for  the  nomination. 
Upon  final  trial  the  chancellor  held  that  the 
committee  had  not  heard  and  determined  the 
contest,  and  entered  a  Judgment  in  accord- 
ance with  the  prayer  of  the  petition,  requir- 
ing them  so  to  do.  From  this  Judgment  the 
committee  and  E.  F.  Mason  have  prosecuted 
this  appeal. 

Section  1563  of  the  Kentucky  Statutes  of 
1909  (Russell's  St.  f  4083),  concerning  con- 
tests In  primary  elections.  In  so  far  as  perti- 
nent hereto,  is  as  follows:  "The  duly  au- 
thorized and  constituted  committee  or  gov- 
erning authority  in  the  county  or  district  in 
which  a  primary  election  may  be  held  here- 
under is  hereby  empowered  to  count  the 
votes  received  by  all  candidates  in  such  pri- 
mary elections,  and  to  declare  the  candidate 
or  candidates,  in  cases  where  candidates  for 
more  than  one  office  are  to  be  nominated,  re- 
ceiving the  highest  number  of  votes  the 
nominee  of  such  political  party  for  the  office 
for  which  he  was  voted  for  at  such  primary 
election.  In  all  cases  of  a  tie  vote  or  con- 
test, the  committee  or  governing  authority  of 
the  political  party  holding  such  primary  elec- 
tion shall  have  the  power  to  hear  and  de- 
termine such  contest,  and  decide  who  shall  be 
entitled  to  the  nomination.  The  proceedings 
In  such  cases  shall  be  In  such  form  and 
manner  as  the  committee  or  governing  au- 
thority shall  determine  upon."  It  Is  con- 
ceded by  the  parties  to  this  litigation  that 
the  only  question  to  be  determined  upon  this 


appeal  Is  whether  or  not  the  committee  heard 
and  determined  the  contest  between  Mason 
and  Dougherty.  It  is  also  conceded  that  the 
courts  have  no  power  to  correct  the  decision 
of  the  committee  In  such  a  matter,  however 
erroneous  It  may  be.  The  only  power  which 
the  courts  have  Is  to  force  the  committee  to 
decide,  but  they  cannot  review  their  decision. 
The  case  of  Beasley  v.  Adams,  118  Ky.  695. 
82  S.  W.  249,  26  Ky.  Law  Rep.  578,  for  all 
practical  purposes  Involved  the  questions  we 
have  here.  In  the  opinion,  after  quoting  from 
section  1563,  Ky.  St  1909  (Russell's  St  8 
4083),  the  following:  "In  all  cases  of  a  tie 
vote  or  contest  the  committee  or  governing 
authority  of  the  political  party  holding  such 
primary  election,  shall  have  the  power  to 
hear  and  determine  such  contest  and  decide 
who  shall  be  entitled  to  the  nomination.  The 
proceedings  in  such  cases  shall  be  in  such 
form  and  manner  as  the  committee  or  govern- 
ing power  shall  determine  upon" — we  said: 
"This  makes  the  decision  of  the  contest  com- 
mittee final.  The  language  that  the  commit- 
tee shall  have  the  power  to  hear  and  deter- 
mine such  contests,  and  decide  who  shall  be 
entitled  to  the  nomination,  precludes  the  idea 
that  there  shall  be  an  appeal.  The  entire 
matter  is  referred  to  the  governing  authority 
of  the  party  for  Its  decision,  and  this  is  em- 
inently proper,  as  the  question  Is  purely 
political.  This  construction  Is  consonant  with 
sound  reason,  and  any  other  would  violate 
the  elementary  canon  of  statutory  construc- 
tion that  the  law  should  not  be  so  interpreted 
as  to  make  It  vain  or  Illusory.  Primary  elec- 
tions are  held  for  the  purpose  of  nominating 
party  candidates  for  the  regular  state  elec- 
tion thereafter  to  be  held  for  the  selection 
by  the  whole  people  of  their  official  servants. 
The  right  of  political  parties  to  so  select  their 
nominees  has  been  deemed  sufficiently  Im- 
portant to  safeguard  the  official  machinery 
by  which  the  elections  are  held  with  the  pro- 
tection of  the  law;  but  If,  whe,re  there  are 
contests  over  the  nominations,  the  defeated 
candidates  may  appeal  to  the  courts,  it  would 
necessarily  follow  that  the  state  election 
would  be  held  before  the  contest  could  be 
settled,  and  the  political  party  whose  nom- 
inees were  thus  Involved  In  litigation  would 
have  no  place  on  the  ticket  for  the  offices  In 
question,  and  the  statute  rendered  abortive." 
And  again:  "In  the  case  at  bar  the  govern- 
ing authority  of  the  party  has  acted  upon  the 
sufficiency  of  appellant's  grounds  of  contest 
and  rendered  a  decision  adverse  to  her.  This 
Judgment  cannot  be  reviewed  by  us.  Courts 
will  often  require  officials  to  act  In  matters, 
the  decision  of  which  Is  exclusively  within 
their  discretion  when  they  refuse  to  do  so, 
although  they  will  not  review  the  decision 
when  made,  however  erroneous  It  may  be." 

Applying  the  principles  thus  enunciated, 
we  have  no  difficulty  in  reaching  the  conclu- 
sion that  the  committee  heard  and  determin- 
ed the  matter  of  contest  between  the  rival 
candidates.   In  the  notice  of  contest  several 
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grounds  were  relied  upon  by  the  contestant 
These  were  ail  dismissed  by  the  committee, 
except  that  one  which  alleges  that  the  con- 
testant in  reality  received  more  votes  than 
the  contestee.  Whether  this  decision  was 
right  or  wrong  it  1b  not  within  our  province 
to  determine.  It  was  within  the  jurisdic- 
tion of  the  committee  to  pass  upon  the  suffi- 
ciency of  the  grounds  of  contest,  and  their 
decision  that  certain  grounds  relied  upon 
were  insufficient  was  in  principle  the  same  as 
if  a  demurrer  had  been  filed  to  these  grounds 
and  sustained  by  the  committee.  This  deci- 
sion left  on)y  one  question  to  be  determined: 
Which  of  the  two  candidates  received  the 
greater  number  of  legal  votes?  As  to  this 
ground,  the  contestant  seems  to  have  relied 
In  the  main  upon  his  right  to  a  recount  of  the 
ballots  In  the  boxes  which  had  been  pre- 
served, and,  so  far  as  this  record  shows  to 
the  contrary,  had  not  been  tampered  with  In 
any  way.  The  contestee  objected  to  a  recount 
of  the  ballots,  and  relied  upon  a  rule  of  the 
Democratic  party,  formulated  at  its  last  con- 
vention, which  authorized  a  recount  of  the 
ballots,  provided  this  is  requested  by  10  per 
cent,  of  the  voters  voting  at  any  election  pre- 
cinct, the  request  to  be  shown  by  a  petition 
in  writing  signed  within  10  days  after  the 
election.  It  was  the  theory  of  the  contestee 
that  the  contestant  did  not  show  himself  en- 
titled to  a  recount  of  the  ballots  because  be 
had  failed  to  obtain  a  petition  of  10  per  cent, 
of  the  voters  participating  in  the  election  with- 
in ten  days  next  after  the  election.  The  con- 
testant did  obtain  such  a  petition,  but  not 
within  the  time  prescribed  by  the  rule.  The 
committee,  having  heard  argument  upon  this 
question,  decided  that  under  the  rule  the  pe- 
tition must  have  been  obtained  within  10 
days  after  the  election,  and,  this  not  having 
been  done,  a  recount  of  the  ballots  could  not 
be  had.  This  was  certainly  a  determination 
of  the  legal  question  based  upon  the  party's 
rules,  and  binds  the  contestant  and  all  oth- 
ers concerned  in  the  contest.  The  contestant 
not  having  produced  any  other  evidence  show- 
ing that  he  was  entitled  to  the  nomination, 
the  committee  dismissed  the  whole  procedure, 
and  it  Is  of  this  action  that  appellee  com- 
plains. 

We  are  of  opinion  that  the  learned  trial 
judge  erred  in  awarding  the  mandamus 
against  the  committee.  We  think  the  ques- 
tions of  law  which  arose  upon  the  pleadings 
in  the  contest  before  the  committee  were 
alone  within  their  jurisdiction  to  determine; 
and,  they  having  determined  them  adversely 
to  the  contestant,  be  cannot  have  their  deci- 
sion reviewed  by  the  courts.  The  burden  of 
proof  was  upon  the  contestant,  and,  he  hav- 
ing failed  to  adduce  any  evidence  which  tend- 
ed to  overthrow  the  certificate  of  nomina- 
tion which  had  been  awarded  to  the  contes- 
tee, the  committee  had  a  right  to  dismiss  the 
procedure. 


For  these  reasons,  the  judgment  Is  re- 
versed, with  directions  to  dismiss  the  pe- 
tition. 


BRUNBR,  Secretary  of  State,  v.  CITIZENS' 

BANK  OP  SHELBYVILLE. 
(Court  of  Appeals  of  Kentucky.  June  15,  1900.) 

Banks  and  Banking  (i  33*)— Branches. 

Ky.  St.  1909,  f  538  (Russell's  St.  {  2121), 
provides  for  organization  '  of  banking  corpora- 
tions. Section  542  (Russell's  St.  {  212b)  pro- 
vides that  the  corporations  shall  bave  power  to 
prescribe  by-laws  for  its  government  not  Incon- 
sistent with  law.  Sections  538  to  598,  inclu- 
sive (Russell's  .St.  «  2121-2135,  2137-2150. 
2158-2101,  2106-218'),  containing  the  general 
statutory  provision  as  to  incorporation  and 
those  relating  particularly  to  banks  and  bank- 
ing give  no  power  expressly  to  banks  to  es- 
tablish branches.  Held,  that  it  is  not  within 
the  power  of  a  state  bank  to  establish  a  branch 
bank,  but  it  may  have  agents  to  receive  and  for- 
ward money  to  the  bank  or  transact  other  nec- 
essary business. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  f  33.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  the  Citizens'  Bank  of  Shelby ville 
against  Ben  L.  Bruner,  Secretary  of  State. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions  to  dismiss 
the  petition. 

Jas.  Breathitt,  Arty.  Gen.,  and  Chas.  H. 
Morris,  for  appellant  Willis  &  Todd,  for 
appellee. 

CARROLL,  J.  The  question  presented  by 
this  record  is:  Has  a  state  bank  the  right 
to  establish  and  maintain  one  or  more 
branches? 

The  Citizens'  Bank  of  Shelbyville  was  in- 
corporated by  a  special  act  of  the  Legisla- 
ture of  Kentucky  before  the  adoption  of  the 
present  Constitution.  Its  charter  confer- 
red upon  it  the  right  to  establish  a  bank  at 
Shelbyville,  Ky.,  with  the  usual  banking  pow- 
ers and  privileges.  After  the  adoption  of 
the  present  Constitution  it  accepted  its  pro- 
visions, and  became  subject  to  the  general 
banking  laws  of  the  state  that  will  be  here- 
after noticed.  In  1906  It  procured  an  amend- 
ment to  Its  charter  under  authority  of  sec- 
tion 574  of  the  Kentucky  Statutes  (Russell's 
St  §  2145),  authorizing  it  to  do  a  general 
banking  business  at  other  places  in  Shelby 
county,  Ky.  After  thus  amending  its  char- 
ter, it  established  a  branch  bank  at  the  town 
of  Waddy  in  the  county  of  Shelby,  and  has 
since  continued  to  operate  this  branch  as 
the  "Citizens'  Bank  of  Waddy,  Branch  of 
Citizens'  Bank  of  Shelbyville."  It  Is  aver- 
red in  the  petition  brought  by  the  bank 
against  Ben  L.  Bruner,  Secretary  of  State, 
to  enjoin  him  from  interfering  with  its  con- 
duct or  operation  of  the  branch  bank  at  Wad- 
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dy,  that  "Waddy  la  the  only  place  In  Shel- 
by county  or  elsewhere  that  It  is  operating  a 
branch  bank,  and  that  aaid  branch  bank  la 
under  the  supervision,  direction,  and  control 
of  the  directors  and  officers  of  the  parent 
bank,  viz.,  the  Citizens'  Bank  of  Shelbyvllle, 
and  Is  a  part  and  parcel  of  said  bank,  and 
makes  all  Its  contracts  and  does  all  its  busi- 
ness In  the  name  of  said  bank,  and  does 
nothing  but  a  banking  business,  and  all  its 
money  and  real  estate  is  invested  in  the  name 
of  the  Citizens'  Bank  of  Shelbyvllle,  and  Is 
owned,  held,  and  controlled  by  said  bank." 
The  branch  bank  at  Waddy  has  a  cashier 
and  clerks,  receives  money  on  deposit,  pays 
It  out  on  checks  drawn  on  the  branch  bank 
at  Waddy,  and  purchases  and  discounts  com- 
mercial paper.  In  short,  It  does  a  general 
banking  business,  but  It  W  done  under  and  in 
the  name  of  the  "Citizens'  Bank  of  Waddy, 
Branch  of  Citizens'  Bank  of  Shelbyvllle." 
The  parent  bank  in  making  the  publications 
and  reports  required  by  law  Includes  In  them 
all  the  business  done  by  Its  branch  bank  the 
same  as  If  the  business  had  been  transacted 
at  the  office  and  place  of  business  of  the  main 
bank  In  Shelbyvllle.  The  Secretary  of  State, 
who  is  charged  by  law  with  the  general  su- 
pervision of  state  banks  In  the  state,  con- 
tends that  a  state  bank  has  no  power  or 
authority  to  establish,  operate,  or  maintain 
any  branches.  On  the  other  hand,  it  is  In- 
sisted by  counsel  for  the  Citizens'  Bank  that 
a  bank  may  set  up  and  conduct  branches 
If  the  power  to  do  so  is  conferred  upon  it  by 
its  charter,  and  that  this  authority  was  con- 
ferred by  the  amendment  to  Its  charter.  At 
the  outset  it  may  be  remarked  that  the  Citi- 
zens' Bank  of  Shelbyvllle  has  no  privileges 
or  powers  conferred  upon  it  by  its  charter 
that  are  not  enjoyed  by  all  other  state  banks 
in  the  state.  If  this  bank  can  establish  a 
branch  bank,  then  every  state  bank  in  the 
state  can  do  the  same  thing,  as  all  of  them 
have  precisely  the  same  powers  and  privi- 
leges. What  one  may  do  all  or  any  less 
number  may  do.  We  may  also  observe  that, 
if  a  bank  can  establish  one  branch  bank, 
there  is  no  reason  why  it  could  not  establish 
two  or  a  dozen  or  even  more;  for,  if  the 
power  is  once  conceded,  then  there  Is  no  lim- 
itation upon  the  number.  And  so,  if  branch- 
es can  be  established,  they  may  be  located 
at  any  place  In  the  state.  The  fact  that 
the  branch  is  established  in  the  same  county 
as  the  parent  bank  cannot  affect  the  ques- 
tion. What  a  bank  can  do  In  one  county  of 
the  state  it  may  do  in  any  of  them.  County 
lines  cannot  be  allowed  to  confine  the  activ- 
ities or  limit  the  business  privileges  of  a 
bank.  No  sound  reason,  nor  Indeed  any 
reason,  can  be  given  why  It  would  be  legal 
to  have  branches  In  a  county  in  which  the 
parent  bank  was  located  and  illegal  to  es- 
tablish them  in  other  counties.  Nor  does  the 
amount  of  capital  stock  that  a  bank  may 
have  enter  Into  the  question,  except  that,  if 


the  parent  bank  has  not  the  amount  of  capi- 
tal necessary  to  operate  In  a  dty  of  over 
00,000  Inhabitants,  it  could  not  establish  In 
such  city  a  branch.  Subject  to  this  excep- 
tion, banks  with  $15,000  capital  stock  have 
all  the  powers  and  privileges  conferred  upon 
banks  with  a  capital  stock  of  $500,000,  and, 
If  a  bank  with  a  capital  of  $500,000  can  es- 
tablish one  or  more  branches,  so  may  a  bank 
with  $15,000  capital.  From  these  general 
statements  it  will  be  seen  that  the  whole 
case  turns  upon  the  single  question  of  pow- 
er, and  that  neither  the  capital  of  the  parent 
bank  nor  the  number  of  branches  it  may  es- 
tablish nor  the  counties  In  which  they  are 
located  has  any  part  in  the  solution  of  the 
question. 

Let  us  now  inquire  where  the  power,  If 
any,  to  establish  a  branch  bank  is  found. 
That  It  is  not  conferred  by  the  statute,  unless 
by  Implication  Is  conceded;  but  it  Is  strongly 
urged  in  brief  and  argument  that  the  power 
in  the  case  of  the  bank  involved  in  this  liti- 
gation is  found  in  the  amendment  to  its  char- 
ter. Therefore,  It  becomes  Important  to  de- 
termine whether  or  not  the  amendment  has 
the  force  and  effect  claimed  for  it  In  the 
consideration  of  this  feature  of  the  case.  It 
is  not  necessary  to  inquire  what  privileges  or 
powers  were  conferred  by  the  special  legisla- 
tive charter  under  which  it  was  organized, 
and  that  was  granted  to  it  prior  to  the  adop- 
tion of  the  present  Constitution,  because  un- 
der section  573  of  the  Kentucky  Statutes 
(Russell's  St  i  2160)  the  general  law  upon 
the  subject  of  corporations,  including  banks, 
applies  to  and  governs  all  corporations  pre- 
viously organized,  and  repeals  all  privileges 
or  immunities  Inconsistent  with  the  provi- 
sions of  the  general  law  relating  to  corpora- 
tions, or  that  could  not  be  obtained  under 
the  general  law.  In  addition  to  this,  the 
Citizens'  Bank  of  Shelbyvllle  in  the  manner 
provided  in  section  100  of  the  Constitution  ex- 
pressly surrendered  any  charter  rights  that 
it  possessed  In  conflict  with  or  inconsistent 
with  the  Constitution  and  laws  made  there- 
under. So  that  in  determining  what  pow- 
ers and  privileges  the  Citizens'  Bank  of  Shel- 
byvllle acquired  under  the  amendment  to  Its 
charter  we  must  look  to  and  be  controlled 
by  the  general  laws  upon  the  subject  which 
are  found  In  the  chapter  on  Corporations, 
in  the  Kentucky  Statutes  embracing  sections 
53S  to  598,  inclusive  (Russell's  St.  If  2121- 
2135,  2137-2156,  2158-2161,  2166-2187).  If 
the  amendment  to  its  charter  was  not  au- 
thorized by  these  general  laws,  then  the 
amendment  cannot  be  allowed  to  have  any 
force  or  effect  It  cannot  he  maintained  that 
a  corporation  may  by  the  mere  wording  of 
Its  charter  or  an  amendment  thereto  be  em- 
powered to  do  things  not  permitted  by  or  that 
are  Inconsistent  with  the  general  statute  law 
under  and  by  virtue  of  Which  it  is  created, 
and  from  which  it  derives  all  the  powers  and 
privileges  that  it  has.   When  we  desire  to 
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know  what  business  a  corporation  may  en- 
gage in,  or  what  powers  are  conferred  upon 
it  by  its  articles  of  incorporation,  we  must 
look,  first,  to  the  law  under  which  it  was 
created,  and,  second,  to  the  articles  of  incor- 
poration, which  must  conform  to  or  at  least 
not  be  inconsistent  with  these  laws.  If  the 
articles  of  incorporation  were  held  to  be  the 
sole  guide  by  which  to  measure  the  rights 
and  powers  of  corporations,  there  would  be 
no  limit  upon  what  they  might  do,  except 
the  discretion  or  judgment  of  the  incorpora- 
tors. But  It  was  not  Intended  that  the  im- 
portant business  powers  and  privileges  of  a 
corporation  should  be  left  to  the  unrestrained 
inclination  of  the  persons  who  obtained  the 
articles  of  incorporation.  The  statute  leaves 
no  room  for  doubt  upon  this  question.  It 
fixes  with  careful  precision  how  corporations 
shall  be  created  and  what  powers  they  shall 
have  under  articles  of  Incorporation.  Noth- 
ing Is  left  to  the  discretion  of  the  Incor- 
porators or  officers  except  to  conduct  the 
business  of  tbe  corporation  within  the  limi- 
tations provided  In  the  statute.  This  is  made 
plain  by  section  538,  which  Is  applicable  to 
banks  as  well  as  other  corporations.  It  pro- 
vides that:  "Any  number  of  persons,  not 
less  than  three,  may  associate  to  establish  a 
corporation  for  the  transaction  of  any  lawful 
business,  or  to  promote  or  conduct  any  legi- 
timate object  or  purpose  under  the  provi- 
sions of,  and  subject  to  the  requirements  of 
this  article;  but  banking,  building  and  loan, 
trust.  Insurance  and  railroad  corporations 
shall,  in  addition  to  the  provisions  of  this 
article,  which  are  not  inconsistent  with  the 
laws  relating  especially  to  them,  be  organiz- 
ed in  the  manner  and  subject  to  the  provi- 
sions of  such  laws."  And  section  542  pro- 
vides that,  when  the  articles  of  Incorporation 
are  filed  and  recorded  as  provided  by  law, 
the  corporation  shall  have  power  "to  pre- 
scribe by  Its  board  of  directors  by-laws  for 
the  government  of  the  corporation  not  incon- 
sistent with  law  and  exercise  subject  to  law 
such  powers  as  may  be  necessary  to  conduct 
the  business  or  promote  or  carry  on  the  ob- 
jects and  purposes  for  which  It  was  organiz- 
ed.'' And  in  ether  sections  In  the  chapter 
there  is  pointed  out  with  particularity  the 
powers  and  privileges  conferred  upon  cor- 
porations, especially  banks.  WI£hln  these 
statutory  provisions  their  general  powers 
must  be  confined;  and  any  attempt  to  confer 
'  by  a  charter  provision  authority  not  authoriz- 
ed by  the  statute,  expressly  or  by  Implica- 
tion, or  that  Is  in  conflict  with  It,  is  a  nullity. 
If,  then,  the  amendment  to  the  charter  is  to 
be  given  any  force  and  effect,  It  must  be  be- 
cause It  was  authorized  by  tbe  statute  by 
implication,  or  follows  as  a  necessary  inci- 
dent to  the  powers  granted  for  the  purpose 
of  enabling  the  bank  to  carry  on  the  busi- 
ness for  which  It  was  organized.  If  the 
statute  permits  banks  to  have  branches  and 
the  articles  of  incorporation  so  provide,  no 
legal  objection  can  be  Interposed  to  the  es- 


tablishment of  such  branches.  But,  if  the 
statute  does  not  by  implication  permit  tbe 
creation  of  branch  banks,  or  their  creation 
does  not  follow  as  an  incident  to  the  powers 
granted  by  the  charter  under  the  law,  tbe 
authority  cannot  be  conferred  by  articles  of 
Incorporation. 

In  this  connection  the  argument  Is  made 
that,  as  tbe  statute  does  not  forbid  the  es- 
tablishment of  branches  or  make  any  men- 
tion of  the  matter,  it  follows  that  banks 
should  be  allowed  the  same  privileges  as  oth- 
er business  corporations  created  under  the 
statute;  and,  as  other  business  corporations 
have  the  authority  by  implication  as  a  power 
incident  to  their  business  to  set  up  as  many 
branches  as  they  like,  so  should  banks  enjoy 
this  privilege.  The  statute  does  not  In  terms 
authorize  commercial  or  manufacturing  cor- 
porations to  have  branch  places  of  business, 
nor  does  It  deny  them  this  right  The  stat- 
ute is  silent  upon  this  subject,  both  as  to 
banks  as  well  as  all  other  corporations;  but 
it  Is  a  matter  of  common  knowledge  that  all 
large  commercial  and  manufacturing  corpo- 
rations do  have  branch  places  of  business, 
many  of  them  in  other  states  than  the  home 
of  the  corporation,  and  that  at  these  branch- 
es they  carry  on  business  in  the  same  way 
as  they  do  at  their  main  or  principal  office 
or  place  of  business.  And  the  right  to  thus 
carry  on  a  legitimate  business  by  a  corpora- 
tion duly  organized  has  never  so  far  as  we 
are  aware  been  questioned.  It  would  seem, 
therefore,  that,  if  banks  are  to  be  denied 
privileges  in  this  respect  that  are  enjoyed 
by  other  corporations,  some  good  reason 
should  be  advanced  to  support  the  discrimi- 
nation. That  there  is  Bound  reason  for  this 
discrimination  we  think  can  be  demonstrated. 
Primarily  it  grows  out  of  the  peculiar  nature 
of  the  banking  business,  and  is  supported  by 
a  fair  construction  of  the  statute  and  by  a 
sound  public  policy.  Banks'  are  quasi  pub- 
lic corporations.  They  may  only  be  organ- 
ized in  such  manner  and  do  such  things  as 
the  state  In  which  they  carry  on  business  per- 
mits them  to  do;  and  In  carrying  out  its  poli- 
cy the  state  has  surrounded  banking  privi- 
leges with  many  wholesome  restraints  that 
are  not  applied  to  ordinary  corporations. 
This  is  manifested  in  the  various  sections  of 
the  statute  relating  to  corporations  and 
banks.  To  illustrate:  The  statute  provides 
in  section  538,  supra,  that  banks  in  addition 
to  the  provisions  relating  to  corporations 
generally  shall  be  governed  by  and  subject 
to  the  provisions  of  the  law  relating  exclu- 
sively to  banks.  Among  these  provisions 
that  apply  to  banks,  and  not  to  corporations 
generally,  we  may  notice  the  following:  (1) 
Ordinary  corporations  may  be  organized  by 
not  less  than  three  persons  and  with  any 
amount  of  capital  stock,  while  not  less  than 
five  persons  can  associate  to  establish  a 
bank,  and  tbe  capital  stock  shall  not  be  less 
than  $15,000,  and  In  cities  of  50,000  or  more 
population  not  less  than  $100,000.    (2)  At 
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least  00  per  cent  of  the  capital  stock  In  a 
bank  most  be  paid  In  in  money  before  It  Is 
authorized  to  commence  business,  and  the 
remainder  within  one  year ;  whereas,  in  oth- 
er corporations  the  only  requirement  is  that 
at  least  50-  per  cent,  of  the  capital  stock  shall 
bp  in  good  faith  subscribed  before  It  shall 
be  authorized  to  transact  any  business  with 
persons  other  than  its  stockholders,  and  the 
capital  stock  may  be  paid  at  such  times  and 
in  such  amounts  as  the  directors  may  re- 
quire. (3)  The  money  of  banks  cannot  be 
employed  directly  or  Indirectly  In  any  enter- 
prise or  business,  except  "the  business  of 
banking  by  discounting  and  negotiating  notes, 
drafts,  bills  of  exchange  and  other  evidences 
of  debt  and  purchase  of  bonds,  receiving  de- 
posits, and  allowing  interest  thereon,  buying 
and  selling  exchanges,  coin  and  bullion,  and 
lending  money  on  personal  or  real  security." 
There  Is  no  such  limitation  In  the  statute 
respecting  other  corporations,  and  they  may 
invest  their  money  In  any  business  or  enter- 
prise that  Is  authorized  by  the  charter.  (4) 
The  amount  in  which  a  person,  firm,  or  cor- 
poration may  become  indebted  to  a  bank  is 
fixed  by  statute,  but  In  this  particular  other 
corporations  are  unrestrained.  (5)  Banks 
are  required  at  all  times  to  keep  on  hand  a 
specified  per  cent  of  their  deposits,  and  this 
reserve  fund  Is  carefully  protected  by  re- 
straining provisions,  from  which  other  cor- 
porations are  exempt  (6)  Banks  are  requir- 
ed to  make  reports  of  their  condition  to  the 
Secretary  of  State  once  in  every  three  months, 
or  oftener  If  required,  and  to  publish  these 
reports;  but  other  corporations  need  not  do 
this.  (7)  The  stockholders  in  banks  are  lia- 
ble for  the  debts  In  an  amount  equal  to  the 
extent  of  their  stock  at  par  value  In  addition 
to  the  amount  of  such  stock,  although  stock- 
holders In  corporations  generally  are  not  sub- 
jected to  this  additional  burden.  In  other 
words,  the  state  through  its  legislative  de- 
partment has  at  all  times  exercised  a  care- 
ful and  wholesome  supervision  over  banking 
institutions  for  the  purpose  of  protecting  the 
general  public  from  loss,  while  it  has  not  ex- 
cept in  a  general  way  undertaken  to  control 
or  Interfere  with  the  conduct  of  private  cor- 
porations not  Invested  with  a  public  charac- 
ter or  performing  some  public  service.  As 
further  and  forcibly  illustrating  the  extent 
to  which  the  state  has  gone  in  Its  control  of 
banking  Interests,  it  may  be  noted  that  pri- 
vate banks  are  not  allowed  to  be  established, 
and  that  all  banking  institutions  must  be 
Incorporated.  And  this  right  of  the  state  to 
deny  to  individuals  the  privilege  of  engaging 
In  the  banking  business  Is  generally  sustain- 
ed as  a  legitimate  exercise  of  the  police  pow- 
er, although  the  state  would  not  have  the  pow- 
er to  prevent  persons  from  engaging  In  other 
legitimate  business  pursuits.  State  of  N. 
Dakota  v.  Woodmansee,  1  N.  D.  246,  46  N. 
W.  070,  11  L.  R.  A.  420 ;  People  v.  Dtlca 
Ins.  Co.,  15  Johns.  (N.  X.)  358,  8  Am.  Dec. 
248.   From  these  general  but  important  dis- 


tinctions that  the  Legislature  has  made  be- 
tween banks  and  corporations  generally,  it 
is  apparent  that  banks  cannot  be  allowed  to 
exercise  any  functions  that  are  not  strictly 
authorized  by  law.  What  a  mercantile  cor- 
poration may  do  is  not  the  standard  by 
which  to  measure  the  powers  of  a  banking 
institution.  They  occupy  towards  the  pub- 
lic a  very  different  relation.  The  number  of 
branches  or  places  of  business  that  the  mer- 
cantile corporation  may  establish  concerns 
no  one  except  the  stockholders  and  the  cred- 
itors of  the  corporation.  The  public  gener- 
ally have  no  Interest  in  Its  business  nor  any 
right  to  control  or  direct  its  affairs.  But 
the  whole  body  of  the  public  is  directly  in- 
terested in  the  conduct  and  management  of 
banking  institutions,  because  they  are  de- 
positors In  which  Is  kept  practically  all  the 
money  of  the  country;  and  It  is  with  the 
money  so  deposited  that  banks  are  enabled 
to  successfully  carry  on  a  profitable  business. 
The  money  employed  by  other  corporations 
is  usually  confined  to  that  paid  in  by  the 
stockholders  or  borrowed;  while  the  greater 
part  of  the  money  employed  by  banks  Is 
money  that  has  been  placed  with  them  by 
depositors  for  safe-keeping.  It  is  therefore 
of  the  highest  importance  that  the  business 
of  banking  should  be  carefully  supervised 
by  the  state  In  the  Interest  of  the  public,  and 
surrounded  by  such  salutary  safeguards  as 
will  maintain  the  solvency  of  these  Institu- 
tions. The  loss  occasioned  by  the  failure  of 
a  private  corporation  is  generally  confined  to 
the  stockholders  and  creditors,  while  the 
failure  of  a  bank  brings  ruin  and  disaster 
to  the  hundreds  and  often  thousands  of 
people  who  have  placed  with  it  on  deposit 
their  earnings,  and  it  is  to  secure  this  de- 
positing public  from  loss  that  the  state 
through  Its  agencies  exercises  a  supervisory 
care  over  banking  institutions.  ,  To  extend 
by  Implication  the  powers  of  a  bank  by  al- 
lowing it  to  exercise  privileges  not  necessary 
to  carry  on  the  business  would  be  to  increase 
the  probability  of  loss  to  the  public  by  its 
mismanagement  or  failure.  While  we  are 
not  disposed  In  any  wise  to  curtail  the  rights 
essential  to  the  proper  conduct  of  the  busi- 
ness, it  does  not  seem  to  us  that  the  estab- 
lishment of  branches  is  either  prudent  or 
necessary.  Looking  at  the  matter  from  a 
business  standpoint  it  is  Important  that  a 
bank  should  only  have  one  place  of  business. 
The  management  and  safe  investment  of 
money  requires  constant  and  painstaking 
care  and  attention,  as  well  as  sound  and  dis- 
criminating judgment  on  the  part  of  the  of- 
ficers of  a  bank.  These  officers,  or  the  ma- 
jority of  them  usually  live  convenient  to  the 
place  where  the  bank  is  located;  and,  al- 
though in  many  small  institutions  the  rou- 
tine of  affairs  is  under  the  Immediate  control 
and  direction  of  the  cashier,  the  president 
and  some  of  the  directors  are  daily  in  and 
about  the  place  of  business,  keeping  a  watch- 
ful eye  on  how  it  Is  conducted.    But,  if 
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branches  were  established,  they  must  in  the 
necessity  of  things  be  left  almost  exclusively 
to  the  persons  immediately  in  charge,  free 
from  the  influence  and  presence  of  the  of- 
ficers and  directors,  and  this  practice  would 
not  in  our  Judgment  be  conducive  to  safe 
and  conservative  banking  methods.  Upon 
this  point  it  is  well  said  in  Morse  on  Banks 
and  Banking,  |  46:  "A  bank  has  its  legal 
home  in  the  state  by  which  it  is  created,  or, 
in  case  of  a  national  bank,  the  state  in  which 
it  is  located  or  organized.  Its  domicile  is 
there,  and  it  is  a  citizen  of  that  state  in 
reference  to  suing  in  any  state  or  federal 
court  It  cannot  transfer  Its  franchises  into 
any  other  sovereignty.  'It  exists  by  force 
of  the  law  creating  it,  and  where  that  ceases 
to  operate  it  can  have  no  existence.'  But 
sucb  ordinary  business  as  its  organic  law 
gives  it  power  to  do  it  may  by  its  agents 
transact  in  any  other  state,  unless  prohibited 
by  its  charter,  or  by  the  laws  or  policy  of 
such  other  state.  Agencies  for  specific  pur- 
poses, as  for  the  redemption  of  bills  or  the 
dealing  in  bills  of  exchange,  may  be  estab- 
lished in  other  places.  In  these  cases  it  is 
for  the  convenience  of  the  public  that  such 
should  be  the  case.  But  there  is  no  case 
which  holds  that  an  agency  for  the  exercise 
of  the  more  important  and  valuable  func- 
tions, such  as  Issuing  circulating  paper  or 
discounting  notes,  or  an  agency  designed  to 
carry  on  the  general  business  of  banking, 
would  be  regarded  as  legal ;  for  such  nomi- 
nal establishment  of  agencies  might  easily 
result  in  the  practical  establishment  of  a 
network  of  branch  banks  throughout  the 
home  state  or  in  other  states.  •  •  •  Some 
business  as  receiving  deposits,  certifying 
checks,  and  giving  information  of  most  kinds 
must  be  done  at  the  banking  bouse,  or  place 
set  apart  for  those  purposes  by  the  bank, 
and  cannot  be  done  so  as  to  bind  the  company 
by  an  officer  away  from  the  bank.  Other 
business,  as  receiving  information,  and  col- 
lecting debts,  may  be  done  by  an  officer 
away  from  the  bank." 

If  branches  were  necessary  to  enable  banks 
to  carry  on  their  business,  we  would  not  be 
disposed  to  interfere  with  their  establish- 
ment; but  this  feature  of  the  case  does  not 
present  any  difficulty,  because  it  cannot  be 
said  that  branches  are  necessary  to  enable 
a  banking  institution  to  fulfill  the  purposes 
of  its  creation,  although  they  might  widen 
the  field  of  its  opportunities  and  Increase  its 
capacity  to  earn  money  for  its  stockholders. 
But  neither  the  prospect  of  advantage  to  the 
stockholders  nor  the  convenience  to  the  com- 
munity in  which  the  branch  is  located  should 
be  allowed  to  have  much  weight  in  determin- 
ing the  wisdom  or  advisability  of  their  ex- 
istence. The  Important  consideration  is  the 
security  of  the  public,  and  that  the  public 
will  be  better  protected  by  not  allowing  banks 
to  establish  branches  we  have  little  doubt. 
This  matter  of  branch  banks  by  implication 
■or  as  an  incident  to  the  power  to  carry  on  a 


banking  business  is  a  comparatively  new  fea- 
ture that  has  been  Introduced  in  some  bank- 
ing circles,  and  Is  a  departure  from  the  rule 
that  has  obtained  in  this  state  from  the  be- 
ginning. When  banks  were  Incorporated  un- 
der special  laws,  it  was  not  unusual  for  the 
Legislature  to  give  them  by  express  author- 
ity the  right  to  establish  branches;  and,  un- 
der the  authority  so  granted,  several  branches 
were  in  operation  when  the  present  genera, 
law  upon  the  subject  of  banking  was  enact 
ed,  but,  when  the  Legislature  came  to  enact 
this  general  law  under  which  all  state  banks 
have  their  existence  and  from  which  they 
derive  all  their  powers,  It  omitted  all  refer- 
ence to  branch  banks,  although  It  must  have 
been  within  the  knowledge  of  practically  all 
the  members  of  the  General  Assembly  that 
branch  banks  were  being  conducted  under 
special  acts.  The  fact  that  no  provision  was 
made  in  the  general  law  for  branch  banks  is 
significant  as  illustrating  that  it  was  not  the 
purpose  or  policy  of  the  state  to  further  en- 
courage or  permit  them.  If  the  General  As- 
sembly had  deemed  it  wise  to  permit  banks 
to  establish  branches,  It  would  have  so  de- 
clared, and  the  failure  to  speak  on  so  import- 
ant a  subject  furnishes  strong  reasons  why 
this  privilege  not  necessary  to  the  enjoyment 
of  the  powers  conferred  by  the  statute  and 
the  charters  obtained  thereunder  should  not 
be  conferred  by  implication.  In  addition  to 
this,  when  the  Legislature  fixed  the  amount 
of  capital  stock  that  a  bank  must  have  be- 
fore commencing  business,  graded  in  some  re- 
spects according  to  the  population  and  needs 
of  the  community  where  the  bank  was  to  be 
located.  It  was  certainly  not  contemplated  or 
intended  that  upon  this  capital  designed  to 
be  employed  in  one  locality  a  bank  might  set 
up  sn  unlimited  number  of  branches  and  do 
a  volume  of  business  upon  money  received 
from  depositors  In  widely  separate  communi- 
ties entirely  disproportionate  to  the  capital 
invested.  The  capital  stock  of  a  bank  and 
the  double  liability  of  the  stockholders  Is  the 
security  to  which  depositors  must  look  for 
the  protection  of  their  deposits,  and  to  permit 
a  bank  with  a  capital  of  say  $15,000  to  have 
a  number  of  branches  doing  a  general  bank- 
ing business  would  greatly  lessen  the  security 
of  the  depositors,  and  at  the  same  time  in- 
crease the  probability  of  loss.  It  seems  to  us 
that,  if  branch  banks  are  to  be  allowed,  there 
should  be  set  apart  for  the  use  and  benefit  of 
each  branch  not  less  than  the  amount  of 
capital  stock  required  in  the  organization  of 
banks,  and  this  was  the  policy  pursued  by  the 
Legislature  in  permitting  banks  Incorporated 
under  special  acts  to  have  branches  at  differ- 
ent places  in  the  state.  But  the  scheme  under 
which  it  is  insisted  that  the  Citizens'  Bank  of 
Shelbyvllle  and  other  institutions  may  es- 
tablish branches  does  not  contemplate  or  pro- 
vide that  there  shall  be  any  Increase  in  the 
capital  stock ;  the  argument  being  that,  when 
a  bank  is  organized  with  the  capital  required 
by  law  for  the  conduct  of  the  banking  busl- 
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new  in  the  place  at  which  It  1b  proposed  to 
locate  the  bank.  It  may  without  any  Increase 
In  Its  capital  set  up  as  many  branches  as  It 
chooses,  and  where  It  pleases,  and  at  these 
various  places  do  a  general  banking  business 
without  any  capital  set  apart  for  the  purpose, 
although  each  one  of  these  branches  Is  in 
Itself  virtually  a  distinct  and  complete  bank- 
Ing  Institution,  exercising  and  enjoying  all 
the  powers  and  privileges  conferred  upon 
chartered  banks,  and  yet  free  from  the  duties 
and  obligations  imposed  by  law  upon  Incor- 
porated institutions.  We  cannot  give  our  as- 
sent to  a  scheme  like  this. 

Other  reasons  might  be  advanced  against 
granting  the  powers  contended  for,  but  we 
consider  these  sufficient  to  support  the  con- 
clusion we  have  reached  that,  in  the  absence 
of  express  legislative  authority,  the  power  to 
establish  branch  banks  does  not  follow  by 
implication  as  a  reasonable  or  necessary  Inci- 
dent to  the  right  to  do  a  banking  business. 
This  construction  does  not  mean  that  banks 
may  not  have  agents.  There  is  a  wide  differ- 
ence between  the  appointment  of  agents  to 
receive  and  collect  money  and  forward  it  to 
the  bank  or  to  transact  other  business  neces- 
sary or  Incidental  to  banking  and  the  right 
to  establish  branch  banks  at  which  a  general 
banking  business  Is  carried  on.  A  bank  may 
have  as  many  duly  appointed  agents  as  its 
needs  require,  and  these  agents,  among  other 
things,  may  receive  and  forward  to  it  at  Its 
place  of  business  the  money  of  persons  who 
desire  to  deposit  with  it.  We  believe  that 
safe  and  conservative  banking  methods,  the 
protection  of  the  public,  the  security  of  de- 
positors, and  the  Interests  of  the  stockholders 
all  demand  that  banks  shall  have  only  one 
place  at  which  "to  carry  on  the  business  of 
banking  and  discounting  and  negotiating 
notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  and  purchasing  bonds,  re- 
ceiving deposits,  and  allowing  Interest  there- 
on, buying  and  selling  exchange,  coin,  and 
bullion,  and  lending  money  on  personal  or 
real  security."  And 'that  to  legalize  by  ju- 
dicial construction  a  departure  from  this 
course  would  soon  result  In  failure  that 
would  do  infinite  harm  to  the  banking  inter- 
ests of  the  state,  and  bring  disaster  to  num- 
bers of  Innocent  people.  . . 

Wherefore  the  judgment  of  the  lower  court 
is  reversed,  with  directions  to  dismiss  the 
petition. 

WHEELER  et  al.  v.  JAMES  &  JAMES  et  al. 
(Court  of  Appeals  of  Kentucky.  June  18, 1909.) 

1.  Guardian  and  Ward  (8  49*)— Contract 
fob  Attosnet's  Services— Compensation. 
An  improvident  contract  of  a  guardian  of 
Infants  aa  to  the  compensation  of  attorneys  em- 
ployed to  represent  their  interest  will  not  be  en- 
forced against  the  estate  of  the  infants,  and  the 
attorneys  will  be  limited  to  a  reasonable  fee. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Dec.  Dig.  f  49.*] 


2.  Appeal  and  Esbob  (f  1009*)— Review— 

Attorneys'  Fees. 

Weight  will  be  given  by  the  Court  of  Ap- 
peals to  the  judgment  of  the  chancellor  in  fixing 
the  amount  of  the  fee  of  attorneys  employed  to 
represent  the  interest  of  infants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3970-3978;  Dec.  Dig.  I 
1009.^ 

Appeal  from  Circuit  Court,  Crittenden 
County. 

"Not  to  be  ofilclally  reported." 

Action  by  James  &  James  and  another 
against  Ula  Wheeler,  guardian,  and  others. 
Judgment,  for  plaintiffs  for  less  than  the 
amount  claimed,  and  defendants  appeal,  and 
plaintiffs  prosecute  a  cross-appeal.  Affirmed 
on  the  appeal  and  on  the  cross-appeal. 

Blue  &  Nunn  and  J.  A.  &  Jno.  A  Moore, 
for  appellants.  James  &  James  and  A.  C 
Moore,  for  appellees. 

HOBSON,  J.  Mrs.  EL  G.  Wheeler  died 
testate  In  July,  1907,  leaving  surviving  her 
her  husband,  I.  F.  Wheeler,  and  three  Infant 
grandchildren,  the  children  of  her  son  who 
had  died  a  few  years  before.  Her  will  was 
duly  admitted  to  probate  after  her  death. 
By  her  will  she  devised  her  entire  estate  to 
her  husband  for  life,  with  remainder  at  his 
death  to  her  three  grandchildren.  She  ap- 
pointed her  husband  as  sole  executor  of  the 
will,  and  directed  that  he  be  permitted  to 
qualify  without  bond.  She  authorized  him 
at  his  option  to  sell  and  convey  as  executor 
two  lots  that  she  owned  and  provided  that 
he  was  not  to  sell  any  of  the  rest  of  her 
real  estate.  After  the  will  had  been  admit- 
ted to  probate,  the  mother  of  the  three 
grandchildren  qualified  as  their  guardian, 
and  employed  James  &  James  and  A.  C. 
Moore  to  appeal  from  the  order  probating 
the  will,  executing  to  them  a  contract  as 
guardian  by  which  she  agreed  to  pay  them 
as  a  fee  a  sum  equal  to  one-half  of  the  sum 
recovered  by  suit,  compromise  or  otherwise, 
by  reason  of  the  setting  aside  or  revocation 
of  the  will.  As  soon  as  I.  F.  Wheeler  learn- 
ed that  there  was  to  be  a  contest  over  the 
will,  he  informed  the  parties  that  be  would 
renounce  the  will  and  let  the  estate  go  as 
though  his  wife  had  died  Intestate ;  he  tak- 
ing the  Interest  in  her  estate  that  the  law 
would  then  give  him.  This  was  done.  The 
mother  of  the  children  was  removed  as 
guardian  for  failing  to  execute  a  bond  with 
sufficient  surety,  and  H.  A.  Haines  was  ap- 
pointed their  guardian.  The  personal  estate 
of  Mrs.  Wheeler  amounted  to  about  $12,000. 
The  real  estate  was  of  value  as  much  as  the 
personal  estate  or  a  little  more.  The  execu- 
tor paid  over  to  the  guardian  one-half  of 
the  personal  property,  and  he  took  charge  of 
the  real  estate  under  an  arrangement  with 
the  grandfather  by  which  he  was  to  have 
two-thirds  of  the  rent  and  the  grandfather 
one-third   The  attorneys  then  presented  to 
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the  guardian  their  claim  for  an  attorney's 
fee  claiming  that  the  estate  recovered  tor 
the  infants  was  of  value  118,524.36,  and  as- 
serting a  lien  against  it  for  a  fee  of  19,262.- 
18.  The  guardian  declined  to  pay  the  fee, 
and  they  thereupon  brought  this  salt  against 
him.  On  the  hearing  of  the  case  the  court 
entered  judgment  against  the  guardian  for 
$2,000  in  favor  of  the  attorneys.  From 
this  judgment  he  appeals,  and  the  attorneys 
prosecute  a  cross-appeal. 

Tbe  mother  of  the  children  testified  that, 
when  she  made  trie  contract  with  the  attor- 
neys, they  bad  been  ber  husband's  attorneys, 
and  told  ber  that,  if  the  case  was  settled, 
they  would  do  right  by  tbe  children;  but 
this  conversation  is  denied  by  them.  We  do 
not  deem  this,  however,  as  material.  Tbe 
suit  to  break  the  will  was  the  suit  of  the  in- 
fants. The  guardian  of  the  infants  bad  au- 
thority to  employ  an  attorney  to  represent 
their  interest;  but  the  court  will  not  en- 
force against  the  estate  of  the  infants  an 
Improvident  contract  of  the  guardian  as  to 
fees.  Infants  are  tbe  wards  of  the  chancel- 
lor. They  cannot  protect  themselves,  and  It 
is  tbe  peculiar  province  of  courts  of  chan- 
cery to  protect  their  estates.  Tbe  court  will 
allow  tbe  attorneys  for  their  services  a  rea- 
sonable fee,  but  no  more  than  a  reasonable 
fee  can  be  allowed. 

In  view  of  all  the  facts  of  the  record,  we 
are  satisfied  that  $2,000  Is  a  reasonable  fee 
for  the  attorneys.  The  circuit  court  who 
was  on  the  ground,  and  had  all  tbe  facts  be- 
fore it  fixed  tbe  fee  at  this  sum.  We  give 
some  weight  to  the  Judgment  of  the  chan- 
cellor In  matters  of  this  sort,  and,  on  the 
whole  record,  we  decline  to  disturb  his 
finding. 

Tbe  judgment  is  therefore  affirmed  on  the 
appeal  and  on  the  cross-appeal. 

NUNN,  J,  not  sitting. 


HERMES'  ADM'R  v.  HATFIELD  COAL  CO. 
(Court  of  Appeals  of  Kentucky.  June  15, 1909.) 

Nrouorwcs  (|  39*) — Condition  and  Usk  or 
Land,  Building,  and  Other  Structures 
—Places  Attracttvs  to  Children. 

Defendant  coal  company,  which  operated 
a  coal  elevator,  maintained  a  coal  chute  on  a 
city  street ;  a  ladder  which  was  perfectly  safe 
for  tbe  purposes  for  which  it  was  being  uaed 
extending  to  the  top  of  the  chute.  Plaintiff's 
infant  son,  about  10  years  of  age,  climbed  the 
ladder  with  other  children,  went  upon  the  build- 
ins  where  the  chute  was  erected,  walked  to 
tbe  month  of  It,  and  while  looking  down  the 
hole  therein  fell  In  and  was  kUled.  Held,  that 
the  infant  being  a  trespasser,  and  there  being 
no  defect  in  the  ladder  and  chute,  defendant 
was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  47,  55;  Dec.  Dig.  §  39*f 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law,  and  Equity  Divi- 
sion. 


•far  attar 


To  be  officially  reported." 

Action  by  William  Hermes'  administrator 
against  the  Hatfield  Coal  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

B.  F.  Grazlani,  for  appellant  M.  H.  l3c- 
Lean,  for  appellee. 

BARKER,  J.  The  appellant,  Bernard 
Hermes,  as  administrator  of  the  estate  of 
his  infant  son,  William  Hermes,  deceased. 
Instituted  this  action  in  the  Kenton  circuit 
court  to  recover  damages  of  the  appellee,  the 
Hatfield  Coal  Company,  for  the  death  of  his 
son,  caused,  as  he  alleges,  by  the  negligence 
of  the  appellee.  Tbe  appellant  in  his  peti- 
tion alleges  that  the  appellee,  the  Hatfield 
Coal  Company,  was  and  Is  engaged  in  the 
business  of  selling  coal  in  the  city  of  Coving- 
ton, and  that  it  maintains  and  operates  a 
coal  elevator  and  coal  chutes;  that  it  is  the 
owner  of,  and  maintains,  a  certain  coal  chute 
on  Eleventh  street  In  the  city  of  Covington 
near  the  east  end  thereof ;  that  appellee  neg- 
ligently and  with  gross  and  wanton  careless- 
ness erected  a  ladder  In  close  proximity  to 
Eleventh  street,  extending  to  the  top  of  Its 
coal  chute,  a  distance  of  about  00  feet ;  that 
tbe  ladder  and  coal  chute  had  been  so  erect- 
ed for  a  period  of  9  or  10  years;  that  chil- 
dren of  tbe  surrounding  neighborhood  were 
in  the  habit  of  resorting  to  and  amusing 
themselves  both  by  day  and  by  night  in  and 
upon  the  ladder  and  in  the  building  and  on 
tbe  chute ;  that  the  chute  was  a  large  open- 
ing, and  children  were  in  the  habit  of  climb- 
ing the  ladder  and  peering  down  the  bole, 
all  of  which  was  known  to  the  appellee  and 
its  officers;  that  the  same  was  enticing  and 
seductive  to  children  to  walk  and  play  upon, 
and  that  a  large  number  of  small  children 
were  in  the  habit  of  resorting  to  and"  playing 
and  amusing  themselves  upon  the  ladder  and 
chute,  all  of  which  appellee  well  knew ;  that 
the  elevator  chute  had  not  been  in  operation 
for  about  a  year,  and  was  not  necessary  to 
the  conduct  of  the  business  of'appellee ;  that 
the  ladder  and  building  had  not  been  used 
for  many  months;  that  appellee  knew  the 
building,  ladder,  and  chute  were  seductive 
and  enticing  to  children  to  play  In  and  upon, 
and  that  it  was  within  20  feet  of  Eleventh 
street;  that  on  the  Sth  day  of  July,  1908, 
the  decedent,  a  boy  10  years  of  age,  with 
other  children,  got  upon  the  ladder  and 
climbed  from  the  bottom  to  the  top,  and  then 
went  upon  the  building  where  the  coal  chute 
was  erected,  and  where  many  children  had 
been  resorting  for  many  years  past;  that, 
while  the  decedent  was  looking  down  the 
chute,  he  fell  into  It  and  broke  his  neck, 
from  the  effects  of  which  he  immediately 
died.  To  this  petition  a  general  demurrer 
was  Interposed  and  sustained,  and,  appel- 
lant declining  to  plead  further,  the  petition 
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was  dismissed;  from  which  ruling  of  the 
court  this  appeal  is  prosecuted. 

The  petition  in  this  case,  although  evident- 
ly so  Intended  by  the  pleader,  does  not  fall 
within  the  principle  of  Bransom's  Adm'r  v. 
Labrot  81  Ky.  638,  50  Am.  Rep.  193.  There 
the  defendant  maintained  upon  its  property 
adjacent  to  the  public  street  a  pile  of  lum- 
ber, which  was  so  arranged  as  to  easily  fall 
if  Interfered  with.  A  child  going  upon  the 
premises  of  the  defendant  and  playing  upon 
the  lumber  pile  was  hurt  by  the  falling  of 
the  lumber,  and  It  was  held  that  these  facts 
constituted  a  cause  of  action  against  the 
owner  of  the  lumber  for  the  death  of  the 
child;  it  being  said  that  the  owner  main- 
tained near  the  public  highway  a  thing 
which  of  Itself  was  an  Invitation  to  children 
to  come  In  and  play  upon,  and  that  under 
these  circumstances,  If  the  lumber  was  so 
plied  as  to  readily  fall  under  the  Influence 
of  the  children's  play,  the  owner  was  liable 
in  damages  for  the  Injury  accruing.  But  the 
facts  of  the  case  at  bar  do  not  present  the 
question  adjudicated  in  the  case  cited.  In 
that  case  the  lumber  was  so  plied  as  to  be  a 
trap  for  unwary  infancy  playing  upon  it 
An  examination  of  the  case  shows  that  the 
careless  piling  of  the  lumber  so  as  to  consti- 
tute a  trap  for  the  child  was  the  basis  of 
the  cause  of  action  for  the  Injury.  In  the 
case  at  bar  the  ladder  upon  which  the  Infant 
climbed  was  In  Itself  perfectly  secure  and 
safe  and  well  adapted  to  the  purposes  for 
which  it  was  used.  If  the  rounds  of  the  lad- 
der had  been  so  arranged  as  to  break  under 
the  weight  of  the  Infant  climbing  upon  it, 
and  thus  caused  his  Injury,  the  two  cases 
would  have  been  similar.  But  this  was  not 
the  case.  Here  the  ladder  was  perfectly  safe 
for  the  purposes  for  which  It  was  used.  The 
Infant  climbed  upon  it  to  the  top,  and,  after 
reaching  this  point,  got  upon  the  coal  chute, 
and  by  his  own  negligence  fell  into  the  hole 
and  was  killed. 

The  case  at  bar  falls  within  the  principle 
of  Mayfleld  Water  &  Light  Co.  v.  Webb's 
Adm'r,  111  S.  W.  712,  33  Ky.  Law  Rep.  909, 
18  L.  R.  A.  (N.  S.)  179.  In  that  case  the  de- 
fendant company  maintained  an  electric  line* 
of  such  high  voltage  as  to  be  deadly  in  Its 
effects  if  touched.  The  wire  carrying  the 
deadly  current  was  on  a  pole  some  18  feet 
from  the  street  or  highway.  An  Infant 
climbed  the  pole,  came  in  contact  with  the 
dangerous  wire,  and  was  Instantly  killed. 
We  held  that  a  peremptory  Instruction 
should  have  gone  In  favor  of  the  defendant 
company.  In  the  opinion  it  Is  stated  that  the 
pole  which  the  Infant  climbed  in  order  to 
come  in  contact  with  the  deadly  wire  was 
not  an  attraction  to  infancy  within  the  doc- 
trine of  Bransom's  Adm'r  v.  Labrot  In  the 
opinion  many  cases  are  reviewed,  and  the 
rule  Is  stated  that  the  doctrine  announced 
In  Bransom's  Adm'r  v.  Labrot  Is  rather  to  be 

•For  other  cue*  m  mum  topic  and 


limited  than  extended.  If  the  defendant  com- 
pany is  responsible  In  the  case  at  bar,  then  it 
is  difficult  to  limit  the  rule  which  would  hold 
a  defendant  responsible  for  the  trespasses 
of  children.  There  are  very  few  things 
which  do  not  afford  an  opportunity  for  head- 
long infancy  to  Injure  itself.  For  instance, 
the  ordinary  steps  which  lead  from  the  first 
to  the  second  floor  of  a  building  and  the  ban- 
isters which  usually  guard  them  are  the  fa- 
vorite playground  of  children,  who  run  up 
the  steps  and  slide  down  the  banisters.  In 
so  doing  they  may  receive*  a  fall  at  any  mo- 
ment and,  If  the  defendant  is  guilty  of  neg- 
ligence in  the  case  at  bar,  it  would  be  diffi- 
cult to  formulate  a  rule  which  would  excul- 
pate the  owner  of  the  banisters  from  which, 
any  heedless  infant  might  fall  and  injure  It- 
self. A  tree  with  low  projecting  limbs  is 
undoubtedly  an  attraction  for  Infants  Inclin- 
ed to  climb,  and  yet  we  believe  that  no  one 
would  say  that  one  who  maintains  such  a 
tree  In  his  yard  would  be  liable  for  damages 
if  a  neighbor's  child  trespassed  upon  his 
premises,  climbed  the  tree,  fell,  and  was  in- 
jured. 

If  the  ladder  maintained  by  the  appellee 
herein  bad  been  unsafe  for  tbe  purpose  for 
which  it  was  used,  and  the  climbing  infant 
had  been  precipitated  to  the  ground  and  In- 
jured by  the  breaking  of  one  of  the  rounds, 
then  the  case  at  bar  would  have  fallen  with- 
in the  principle  announced  in  Bransom's 
Adm'r  v.  Labrot  But  such  was  not  the  case. 
The  infant  safely  climbed  tbe  ladder,  left  it 
and  walked  to  the  mouth  of  the  coal  chute 
to  peer  down  Into  Its  depths,  and  by  accident 
fell  headlong,  and  received  the  fatal  injuries 
to  recover  damages  for  which  this  action 
was  Instituted.  The  appellee  was  not  guilty 
of  any  negligence  in  the  premises.  The  In- 
fant was  a  trespasser,  and  was  fatally  in- 
jured, not  because  of  any  defect  in  the  lad- 
der or  coal  chute,  but  because  by  his  own 
carelessness  he  fell  inter  the  hole  of  the  chute. 

We  are  of  opinion  that  the  demurrer  was 
properly  sustained,  and  the  judgment  Is 
therefore  affirmed. 

OBERFELDER  v.  J.  G.  MATCTNGLY  CO. 
(Court  of  Appeals  of  Kentucky.  June  15,  1909.) 

1.  Principal  and  Agent  (I  47*)— Acnow  fob 
Breach  of  Contract—  Evidence—  Fraud. 

In  an  action  against  a  principal  by  bis 
agent  fer  breach  of  tbe  contract  of  agency,  tbe 
burden  of  proving  the  defense  that  the  agent 
practiced  a  fraud  on  the  principal  causing  tbe 
termination  of  his  agency  is  upon-  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  |  47.*] 

2.  Evidence  (|  883*)  —  DocmraNTART  Evi- 
dence— Weight  and  Sufficiency  —  Ac- 
count Books. 

The  entries  in  the  books  of  a  sales  agent  of 
names  of  persons  to  whom  the  sales  are  made, 
the  dates,  amounts,  and  price  are  not  conclusive 
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of  the  dates  upon  which  the  respective  sales 
were  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  |  383.*] 

3.  Principal  and  Agent  (|  47*)— Action  fob 
Breach  of  Contract  —  Sufficiency  and 
Evidence. 

Evidence  in  an  action  by  a  sales  agent 
against  his  principal  for  breach  of  contract, 
Arid  not  to  sustain  the  defense  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  S  47.*] 

4.  Principal  and  Agent  (f  88*)— Construc- 
tion of  Contract. 

A  provision  in  a  contract  appointing  plain- 
tiff the  sales  agent  of  defendant,  reserving  the 
option  to  defendant  to  decide  "when  the  plant 
shall  be  operated  and  how  many  goods  shall  be 
made,"  does  not  give  defendant  the  power  to 
refuse  to  allow  plaintiff  to  make  any  sales,  but 
only  gives  defendant  the  power  of  temporarily 
suspending  sales. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  I  63.*] 

5.  Principal  and  Agent  (§  17*)— Validitt 
of  Appointment. 

Defendant  wrote  plaintiff,  submitting  a 
proposition  for  a  specified  year  to  give  defend- 
ant entire  control  of  a  specified  territory  for  all 
its  goods,  defendant  to  withdraw  its  represen- 
tative in  that  territory,  but  reserving  the  right 
to  send  a  representative  to  a  firm  specified  in 
that  territory,  and  agreeing  to  allow  defendant 
to  aell  in  any  portion  of  the  United  States  on 
a  specified  commission.  On  receipt  of  the  let- 
ter, plaintiff  wrote  the  word  "Accepted"  on  the 
letter,  signed  his  name  thereto,  and  delivered 
the  same  to  defendant  Held,  that  contract  was 
based  upon  a  sufficient  consideration,  and  was 
sufficiently  certain  and  definite  to  be  enforced. 

[  Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  |  17.*] 

6.  Principal  and  Agent  (|  47*)— Breach  of 
OoifTRACT — Action  Against  Principal— 
Measure  of  Damages. 

Plaintiff  was  employed  by  defendant  as  a 
sales  agent  for  the  term  of  one  year,  with  an 
agreement  to  renew  for  five  years  under  speci- 
fied conditions,  and  subsequently  defendant  tele- 
graphed plaintiff  withdrawing  its  goods  from 
the  market,  and  the  company  securing  a  con- 
trolling interest  in  the  defendant  company  there- 
after refused  to  recognize  plaintiff  as  an  agent. 
Held,  that  the  measure  of  damages  recoverable 
by  plaintiff  would  be  the  commissions  earned 
by  him  up  to  the  time  of  the  withdrawal  of  the 
goods  from  sale,  and  commissions  on  all  sales 
of  defendant's  goods  made  in  the  territory  cov- 
ered by  plaintiff's  contract  from  the  date  of  the 
withdrawal  to  the  expiration  of  the  first  year 
of  tbe  contract;  but  damages  for  sales  made 
after  that  time  are  too  remote. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  f  47.*} 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Max  Oberfelder  against  the  J. 
6.  Mattlngly  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Gibson,  Marshall  *  Gibson  and  George  Du 
Belle,  for  appellant.  Bullitt  ft  Bullitt,  for  ap- 
pellee. 

CLAY,  C  On  November  9,  1898,  appellee, 
JT.  G.  Mattlngly  Company,  a  corporation  dom- 


iciled in  Louisville,  Ky.,  engaged  in  distilling 
and  selling  whisky,  through  its  president, 
Lawrence  Jones,  submitted  the  following 
proposition  to  appellant,  Max  Oberfelder: 
"Louisville,  Ky.,  Nov.  9th,  '98.  Max  Oberfeld- 
er, Esq.,  New  Xork,  N.  Y*— Dear  Sir:  We 
submit  yon  the  following  proposition,  for 
twelve  months  beginning  November  9th,  '98, 
and  expiring  Nov.  9th,  '99:  We  agree  to  give 
you  entire  control  of  the  New  England  states 
and  New  York  City  for  all  brands  of  whisky 
made  by  the  J.  G.  Mattlngly  Company. '  We 
further  agree  to  withdraw  our  Eastern  rep- 
resentative, Mr.  Reid,  and  keep  no  representa- 
tive In  the  East  with  the  exception  that  we 
reserve  the  right  to  at  any  time  send  a  rep- 
resentative to  see  Messrs.  J.  Dwyer  &  Co., 
Rochester,  N.  Y.  We  further  agree  to  give 
you  the  privilege  of  selling  the  product  of  tbe 
J.  G.  Mattlngly  Company  In  any  portion  of 
the  United  States  that  you  desire,  and  that 
we  will  pay  you  a  commission  of  $1.00  per 
barrel  on.  Honeymoon  and  $3.00  per  barrel  on 
Mattlngly  Standard  on  all  goods  sold  by  you. 
On  all  mail  orders  coming .  from  the  New 
England  states  and  New  York  City,  or  or- 
ders received  in  any  manner  whatsoever 
from  the  New  England  states  and  New  York 
City,  bat  no  other  territory,  we  agree  to  al- 
low you  full  commission  of  $1.00  per  barrel 
on  Honeymoon  and  $3.00  per  barrel  on  Mat- 
tlngly, excepting  orders  sent  to  us  from  the 
New  England  states  by  brokers;  In  this  in 
stance  we  will  allow  yon  fifty  cents  ($0.50) 
per  barrel  on  Honeymoon  and  $2.50  on  Mat- 
tlngly. We  further  agree  not  to  sell  Honey- 
moon In  the  East  for  less  than  nineteen  cents 
($0.19)  and  Mattlngly  Standard  for  not  less 
than  thirty-two  and  one-half  cents  ($0.32%) 
for  new  goods  with  the  exception  of  to  the  par- 
ty above  mentioned,  Messrs.  J.  Dwyer  &  Co., 
Rochester,  N.  Y.  The  above  proposition  is 
submitted  with  the  understanding  that  you 
agree  to  sell  as  many  goods  in  the  East  as 
our  Mr.  Reid  would  have  sold  from  Janu- 
ary, 1898,  to  January,  1899.  In  the  event 
that  you  do  not  sell  as  many  goods  as  Mr. 
Reid  has  sold  in  the  territory  above  referred 
to,  then  you  are  to  purchase  from  us  direct 
enough  goods  to  make  up  the  deficiency. 
Whatever  percentage  of  Mr.  Raid's  sales  have 
been  Honeymoon,  you  agree  to  sell  or  pur- 
chase a  like  amount  of  that  brand.  Whatever 
percentage  of  his  sales  have  been  Mattlngly 
you  agree  to  purchase  like  amount  of  that 
brand.  In  the  event  that  your  total  sales  in 
the  East  reach  seventy-five  hundred  (7,500) 
barrels  during  the  twelve  months,  we  agree 
to  renew  with  you  for  a  term  of  five  years, 
for  the  above  described  territory,  with  the 
understanding  that  we  have  the  privilege  of 
severing  the  connection  at  the  end  of  any  year 
that  your  sales  have  failed  to  reach  7,500 
barrels.  It  is  entirely  at  the  option  of  tbe  J. 
G.  Mattlngly  Company  when  the  plant  shall 
be  operated  and  bow  many  goods  shall  be 
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made.  The  J.  O.  Mattlngly  Company,  under 
all  circumstances,  make  the  price  tor  their 
goods,  both  new  and  old.   Ton  agree  under 

no  circumstances  to  sell  directly  or  Indirect- 
ly or  allow  your  representatives  to  call  on 
J.  Dwyer  &  Co.,  Rochester,  N.  Y.  Yours  tru- 
ly, J.  O.  Mattlngly  Co.,  by  Lawrence  Jones, 
Pres."  Thereupon  appellant  wrote  the  word 
"Accepted"  upon  this  proposition,  and  signed 
his  name  thereto,  and  delivered  the  same  to 
appellee.  Thus  the  contract  between  them 
was  entered  into.  Pursuant  to  this  contract, 
appellant  immediately  began  to  handle  and 
Bell  appellee's  product  Both  through  per- 
sonal messages  and  advertising  In  the  Trade 
Journal,  he  advised  the  trade  that  he  had 
the  product  of  the  Mattlngly  Company  for 
sale.  Appellant  had  for  many  years  been  en- 
gaged In  the  business  of  buying,  selling,  and 
handling  large  quantities  of  wines  and  liq- 
uors, Including  Kentucky  whisk ys,  both  for- 
hls  own  account  and  for  the  account  of  oth- 
ers. In  this  way  he  had  been  brought  in  con- 
tact with  a  large  number  of  customers  who 
were  In  the  market  for  whisky,  and  was  in 
position  to  render  valuable  services  to  any 
whisky  firm  that  might  employ  him.  Law- 
rence Jones,  president  of  appellee  company 
at  the  time  the  contract  was  made,  testified 
that  In  his  opinion  appellant  was  an  unusual 
broker  and  a  man  of  remarkable  ability  for 
selling  whisky.  In  another  connection  he 
uses  the  language :  "We  considered  him  the 
most  valuable  connection  we  had  ever  made." 

On  February  8th  the  appellant,  who  a  day 
before  had  been  in  Chicago,  arrived  in  St 
Paul.  When  he  reached  there,  he  found 
awaiting  bun  from  the  J.  O.  Mattlngly  Com- 
pany the  following  telegram:  "Louisville, 
Ky.,  7th.  Max  Oberfelder,  Ryan  Hotel,  St 
Paul.  Spring  eight  Honeymoon  now  twenty- 
three  cents  cash.  Have  wired  your  New 
York  office."  Within  15  minutes  after  re- 
ceiving this  telegram,  he  received  a  tele- 
gram from  his  New  York  office  repeating  to 
him  a  telegram  sent  by  appellee  company  to 
nim  at  his  New  York  office.  This  telegram 
is  as  follows:  "Louisville,  Ky.,  Feb.  8,  1899. 
To  Max  Oberfelder,  84  Broad  Street  New 
York,  N.  Y.  Have  withdrawn  our  goods 
from  the  market  for  the  present  Will  mall 
Instructions.  J.  G.  Mattlngly  Co."  As  this 
telegram  was  repeated  to  appellant  from  his 
New  York  office,  it  must  have  been  sent  to, 
and  have  reached,  bis  New  York  office  at 
least  an  hour  or  two  before  the  repeated 
message  reached  St.  Paul.  After  receipt  of 
tbe  two  messages — the  one  quoting  price  of 
23  cents  cash,  and  the  other  notifying  him 
of  the  withdrawal  of  appellee's  goods  from 
the  market — appellant  sent  the  following 
telegrams  to  appellee: 

"J.  G.  Mattlngly  Co.,  Louisville,  Ky.  Must 
have  eight  hundred  more  Spring  eight  at 
nineteen.  Sold  before  advance.  Draw  at 
sight." 

"J.  G.  Mattlngly  Co.,  Louisville,  Ky,  New 


York  wires  you  wired  them  that  you  have 
withdrawn  goods.  This  is  unfair.  I  will  not 
offer  more,  but  must  fill  my  sales.  Write 
care  Brevort  Chicago." 

On  February  8th  appellee  wrote  the  fol- 
lowing letters  to  appellant: 

"Louisville,  Ky.,  Feb.  8,  1899.  Mr.  Max 
Oberfelder,  cr.  Brevort  Hotel,  Chicago,  111.— 
Dear  Sir :  Your  telegram  of  to-day  from  St. 
Paul  received.  We  wired  your  office  at  New 
York  that  our  brands  had  been  taken  off  tbe 
market  This  was  done  as  per  instructions 
from  the  New  Combine,  who  have  Just  pur- 
chased a  controlling  interest  in  our  plant  In 
a  few  days,  when  we  are  In  a  position  to  give 
you  more  positive  information,  will  advise 
you.  Yours  truly,  J.  G.  Mattlngly  Co.,  Incor- 
porated, by  J.  W.  Flood,  Sec.  and  Treas." 

"Louisville,  Ky.,  February  8th,  1899.  Mr. 
Max  Oberfelder,  New  York,  N.  Y.— Dear  81r: 
We  have  Just  wired  you  'have  withdrawn 
our  goods  from  the  market  for  the  present. 
Will  mail  instructions'  and  now  confirm  same. 
A  controlling  interest  In  our  firm  has  been 
purchased  by  the  trust  and  we  have  instruc- 
tions from  them  to  discontinue  making  sales 
for  the  present  Replying  to  your  telegram 
saying,  'Must  have  eight  hundred  more 
Spring  eight  at  nineteen.  Sold  before  ad- 
vance. Draw  at  sight,'  will  say  that  this  or- 
der will  be  filled  and  we  will  forward  re- 
ceipts as  Instructed.  Yours  truly,  J.  G.  Mat- 
tlngly Co.,  Incorporated,  by  J.  W.  Flood,  Sec. 
and  Treas." 

Appellant  went  from  St  Paul  to  Louisville. 
While  there  he  had  a  conversation  with  the 
officers  of  appellee  with  reference  to  whisky 
sold  before  the  advance.  He  then  asked  that 
they  let  blm  have  1,600  barrels.  This  ap- 
pellee declined  to  do.  It  did  furnish  him. 
however,  800  barrels.  The  warehouse  re- 
ceipts for  these  barrels  were  deposited'  iu 
appellee's  bank  on  February  10th;  also  a 
draft  for  the  purchase  price  thereof,  amount- 
ing to  $7,323.76.  Some  time  prior  to  this 
date  the  majority  of  the  stock  in  the  Mat- 
tlngly Company  was  acquired  by  whisky  com- 
bine. The  control  of  the  Mattlngly  Company 
then  passed  into  the  hands  of  the  latter  com- 
pany. After  the  occurrence  of  February  8th, 
appellant  repeatedly  sought  the  officers  both 
of  the  old  Mattlngly  Company  and  of  the 
combine  for  the  purpose  of  having  an  under- 
standing with  them  with  reference  to  his 
contract  He  was  put  off  by  them  and  re- 
ferred by  one  to  another,  but  obtained  very 
little  satisfaction;  in  fact  the  combine  ut- 
terly ignored  appellant's  contract  with  the 
Mattlngly  Company,  and  never  at  any  time 
would  admit  that  he  had  any  rights  there- 
under so  far  as  the  combine  was  concerned. 

Being  unable  to  secure  a  satisfactory  ad- 
justment of  the  matter,  appellant  on  June  25, 
1900,  instituted  this  action.  In  his  petition 
he  set  out  the  contract  hereinbefore  copied, 
and  charged  that  he  would  have  sold  more 
whisky  than  Mr.  Reld  would  have  sold  dur- 
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lng  the  entire  year  from  January,  1896,  to 
January,  1809;  that  he  would  bare  sold  and 
disposed  of  practically  all  the  whisky  which 
defendant  had  for  sale.  It  was  further 
charged  that  a  controlling  Interest  in  the 
capital  stock  of  appellee  was  sold  to  the 
Kentucky  Distilleries  &  Warehouse  Com- 
pany, and  the  latter  company  at  once  as- 
sumed control  of  the  whisky  of  appellee  and 
of  the  sale  thereof;  that  thereafter  all  of 
the  whisky  of  appellee  which  was  sold  by  It 
was  sold  either  directly  to  or  through  the 
Kentucky  Distilleries  &  Warehouse  Com- 
pany on  orders  received  from  it  from  and 
through  its  office  in  New  York  City;  that 
these  sales  were  made  on  orders  received 
from  others  than  brokers  in  the  territory  de- 
scribed in  appellant's  contract,  and  appellant 
became  and  was  entitled  to  receive  from  ap- 
pellee a  commission  of  $1  for  each  barrel  of 
Honeymoon  and  $3  for  each  barrel  of  Mat- 
tingly  Standard  so  sold  by  appellee.  There 
is  a  further  statement  in  the  petition  to  the 
effect  that  the  number  of  barrels  so  sold  by 
appellee  was  unknown  to  appellant  The 
petition  then  sets  out  the  breach  of.  the  con- 
tract, and  asks  damages  In  the  sum  of  $26,- 
000.  A  demurrer  was  sustained  to  the  peti- 
tion, and  thereafter  appellant  filed  an  amend- 
ed petition,  wherein,  in  addition  to  other 
matters,  it  was  stated  that  but  for  the  ac- 
tion of  appellee  in  breaking  the  contract  ap- 
pellant could  and  would  have  sold  in  the 
East — L  e.,  in  the  New  England  states  and 
New  York  City — during  the  year  ending  No- 
vember 9,  1899,  exceeding  7,500  barrels  of 
appellee's  whisky,  and  thereby  become  en- 
titled to  a  renewal  of  the  contract;  that 
after  the  breach  of  said  contract  appellee 
immediately  appointed  another  agent  to  sell 
its  said  brands  of  whisky  In  the  territory 
embraced  in  said  contract,  and  sold  and  de- 
livered in  said  territory  large  quantities  of 
its  wniskys  of  both  brands  of  the  aggregate 
amount  of  7,000  barrels;  that  at  the  same 
time  appellee  refused  to  fill  orders  from  or 
through  appellant,  though  he  was  ready  and 
willing  to  take  and  could  and  would  have 
taken  acceptable  orders  for  larger  quanti- 
ties of  the  whisky  than  were  otherwise 
taken,  and  that  he  could  not  fill  orders  for 
said  brands  of  whisky  except  through  appel- 
lee, who  alone  could  supply  the  whisky 
necessary  to  fill  said  orders;  that  the  effect 
of  appellee's  refusal  to  fill  appellant's  orders 
was  to  make  it  impossible  for  bim  to  con- 
tinue the  sale  of  its  whisky ;  that  the  whis- 
kies so  sold  by  appellee  in  said  territory  were 
the  Mattlngly  and  Honeymoon  brands,  and 
appellant  was  entitled  to  receive  of  appellee 
under  his  contract  a  commission  of  $1  on 
each  barrel  of  Honeymoon  and  $3  on  each 
barrel  of  Mattlngly  whisky  so  sold  In  said 
territory.  It  was  further  charged  that  these 
matters  were  known  only  to  appellee,  and 
could  only  be  shown  upon  an  examination  of 
appellee's  books,  which  appellant  could  not 
procure  access  to  except  with  the  aid  of  the 


court  The  amended  petition  further  Charg- 
ed that  appellant's  accounts  with  appellee, 
growing  out  of  the  sales  made  by  him  under 
his  contract,  were  unsettled  and  in  dispute, 
and  it  was  necessary  that  there  should  be 
an  accounting  between  him  and  appellee 
concerning  these  matters.  With  this  end  in 
view  he  asked  that  the  case  be  referred  to 
the  commissioner  to  take  proof. 

Appellee  In  its  answer  defended  on  three 
grounds:  First  that  the  contract  In  ques: 
tion  was  Intended  to  be  and  was  received  by 
appellant  simply  as  an  option,  and  not  as  a 
binding  contract ;  second,  that  appellant  rep- 
resented himself  as  having  a  large  trade  in 
Kentucky  wniskys,  that  his  customers  were 
among  the  substantial  dealers  of  the  coun- 
try, and  that  he  himself  was  eminently  fitted 
to  handle  appellee's  business  in  the  New 
England  states,  the  city  of  New  York,  and 
the  state  of  New  York,  but  that  appellee 
afterwards  ascertained  that  the  representa- 
tions made  by  appellant  were  untrue,  false, 
and  fraudulent  and  made  for  the  purpose  of 
deceiving  appellee;  third,  that  in  considera- 
tion of  being  furnished  certain  whisky  to 
fill  sales  theretofore  made  by  -him,  appellant 
acquiesced  In  the  violation  of  the  contract 
by  appellee,  and  led  the  latter  to  believe  he 
would  make  no  further  demands  because  of 
said  contract  On  November  6,  1902,  the 
case  was  referred  to  the  master  commission- 
er to  take  proof,  and  the  power  given  the 
latter  to  require  the  appellee  to  produce 
such  books,  papers,  and  records  belonging  to 
It  as  would  enable  the  commissioner  to  state 
the  accounts  between  appellant  and  appel- 
lee. To  the  affirmative  allegations  of  the 
answer  a  reply  was  filed,  and  upon  the 
pleadings  in  this  state  proof  was  taken.  On 
April  21,  1906,  an  amended  answer,  set-off, 
and  counterclaim  was  filed  by  appellee, 
wherein  it  was  pleaded  that  appellant  fraud- 
ulently obtained  800  barrels  of  Honeymoon 
whisky  from  appellee  at  the  price  of  19 
cents  per  gallon  on  the  representation  that 
prior  to  the  time  the  price  had  been  raised 
he  had  sold  that  number  of  barrels  at  that 
price,  that  this  representation  was  false,  and 
that,  by  reason  of  appellant's  misconduct  In 
said  transaction,  his  agency  terminated.  It 
was  further  pleaded  that  appellee  would 
not  have  let  appellant  have  800  barrels  of 
whisky  at  19  cents,  unless  it  had  in  good 
faith  believed  that  he  In  good  faith  had  sold 
the  whisky  at  that  price  prior  to  the  ad- 
vance; that,  by  reason  of  his  misconduct 
and  fraudulent  representations,  he  obtained 
800  barrels  at  19  cents;  whereas,  but  for  his 
misrepresentations,  he  would  have  had  to 
pay  23  cents  per  gallon  therefor;  that  be- 
cause of  this  fact  appellee  was  defrauded 
out  of  4  cents  per  gallon  on  said  lot  of  800 
barrels,  thereby  suffering  a  loss  amounting 
to  the  sum  of  $1,000.  The  affirmative  allega- 
tions of  this  amended  answer  and  counter- 
claim were  denied  of  record. 

Upon  the  question  of  when  the  sales  of  the 


Digitized  by 


386 


120  SOUTHWESTERN  REPORTER. 


800  barrels  In  question  were  made,  appel- 
lant testified  positively  that  they  were  made 
prior  to  February  8th.  Appellant  afterwards 
was  required  to  produce  his  books,  which 
showed  the  sales  which  he  claimed  go  to 
make  up  the  800  barrels  as  follows:  Good- 
hart,  Hartman  &  Co.,  February  14,  1899, 
25  barrels,  24  cents.  Ullman  &  Co.,  Febru- 
ary 14,  1899,  100  barrels,  21  cents.  H.  J. 
Hellert,  February  14,  1899,  50  barrels,  21 
cents.  M.  Frankel  &  Co.,  February  14,  1899, 
50  barrels,  21  cents.  Manhattan  Mercantile 
Company,  February  17,  1899,  500  barrels,  26 
cents.  Heron  &  Souza,  March  14,  1899,  20 
barrels,  25  cents.  P.  O'Rourke,  January  31, 
1900,  5  barrels,  27%  cents.  Distillers'  Com- 
mission Company,  October  10,  1899,  10  bar- 
rels, 27%  cents.  Distillers'  Commission  Com- 
pany, September  12,  1899,  5  barrels,  27% 
cents.  Distillers'  Commission  Company,  Sep- 
tember 22,  1899,  10  barrels,  27%  cents.  Ap- 
pellant testifies  that  the  entries  on  his  books 
showed  merely  the  dates  of  the  delivery  of 
the  whisky,  and  not  the  dates  on  which  the 
sales  were  made.  In  connection  with  the 
800  barrels  of  Honeymoon  obtained  on  faith 
of  the  telegram  of  February  8,  1899,  appel- 
lant testified  that  he  called  on  Saunders 
Jones,  vice  president  of  the  Mattlngly  Com- 
pany, upon  February  9th  or  10th.  He  told 
Jones  he  had  sold  and  had  given  options  on, 
and  was  in  course  of  selling,  through  his 
office  and  his  men  on  the  road,  about  1,500 
'  barrels  of  whisky,  and  asked  for  that  quanti- 
ty. Jones  declined  to  do  that  because  ap- 
pellant's telegram  from  St.  Paul  stated  he 
had  sold  800  barrels  prior  to  the  advance  in 
price.  The  subject  was  discussed  pro  and 
con,  and  finally  appellant  accepted  the  800 
barrels.  This  he  did  by  way  of  compromise. 
On  that  occasion  he  went  into  details,  and 
gave  Jones  the  names  of  some  of  the  partleB 
to  whom  he  had  made  sales.  Appellee  under- 
stood full  well  that  appellant  was  not  to 
account  to  It  for  any  profits  which  he  made 
on  the  whisky  purchased  from  it  Appellant 
had  a  trade  of  his  own  which  he  preferred 
to  supply  In  his  own  name.  Appellee  knew 
and  understood  that  appellant  was  purchas- 
ing for  a  resale  at  such  prices  as  he  could 
obtain.  It  was  further  understood  that  appel- 
lant could  ask  such  prices  as  he  could  obtain 
from  bis  customers,  and  if  the  price  was 
beyond  appellee's  market  price,  and  appel- 
lant was  willing  to  take  the  risk  on  the 
purchaser,  such  purchase  would  be  made  In 
appellant's  name.  Where  purchases  were 
made  by  appellant  on  his  own  account,  he 
was  allowed  commissions  thereon  the  same 
as  If  the  goods  had  been  sold  to  somebody 
else.  On  submission  of  the  case,  Judg- 
ment was  rendered  dismissing  appellant's 
petition,  and  permitting  a  recovery  by  ap- 
pellee on  its  counterclaim  of  $1,019.  From 
that  Judgment,  this  appeal  Is  prosecuted. 

The  chancellor  held  that  appellant  In  ob- 
taining the  800  barrels  of  whisky  practiced 


a  fraud  upon  appellee,  and  that  by  this  ac- 
tion his  agency  was  terminated.    He  con- 
cluded that  appellant  had  only  sold  200  bar- 
rels of  whisky  at  the  time  the  telegram  was 
sent.   Upon  the  question  Of  fraud,  however, 
the  burden  of  proof  was  upon  appellee.  Ap- 
pellant testified  that  he  made  an  estimate 
of  the  800  barrels,  taking  into  consideration, 
those  he  had  himself  sold,  and  those  sold 
by  his  men  In  the  New  York  office.  The  tel- 
egram was  based  upon  this  estimate.  The 
entries  upon  appellant's  books  are  not  con- 
clusive of  the  dates  upon  which  the  respec- 
tive sales  were  made.  The  draft  and  ware- 
bouse  receipts  attached  thereto  were  not  de- 
posited by  appellee  to  its  credit  in  its  Louis- 
ville bank  until  February  10th.  They  could 
not,  therefore,  have  reached  the  New  York 
office  before  the  12th.  The  statement  above 
copied  shows  that  entries  of  at  least  725 
barrels  of  this  whisky  were  made  on  appel- 
lant's books  from  February  14th  to  February 
17th,  or  within  two  to  five  days  after  the 
warehouse  receipts  arrived.   The  remainder 
of  the  whisky  was  scattered  out  In  smaller 
lots,  and  was  entered  on  the  books  at  times 
very  much  later  than  those  dates.  We  think 
the  evidence  conclusively  proves  that  at  least 
725  barrels  had  actually  been  sold  prior  to 
the  time  of  the  advance  in  price.    It  Is 
evident  that  appellant  was  endeavoring  to 
give  an  estimate  of  the  number  of  barrels 
sold,  and  we  are  unwilling  to  hold  that  his 
statement,  to  the  effect  that  be  had  sold  800 
barrels  before  the  advance,  was  a  fraud 
upon  appellee  merely  because  of  a  difference 
of  75  barrels.    Nor  do  we  think  appellee 
could  have  been  deceived  In  regard  to  the 
price.    The  whisky  was  sent  to  appellant. 
The  telegram  directed  a  draft  to  be  made 
upon  him.   Prior  to  that  time  he  had  made 
several  purchases  in  the  same  manner.  The 
parties  interpreted  the  contract  to  mean 
that  he  could  buy  at  the  market  price  and 
sell  at  a  higher  figure.    Certainly  appellee 
was  not  deceived  as  to  the  price,  for  it  could 
not  have  understood  that  appellant  was  to 
receive  the  goods  at  19  cents  per  gallon,  with 
no  commission  thereon,  and  Bell  them  at  the 
same  price.   Appellee  must  have  understood 
that  appellant  bad  the  right  to  sell  at  a 
higher  price  and  take  the  risk  thereon.  This 
practical  interpretation  of  the  contract  had 
been  made  by  both  parties.   It  may  be  that 
appellee  let  appellant  have  the  800  barrels 
upon  favorable  terms  in  the  hope  that  the 
latter  would  make  no  further  demands  under 
the  contract,  but  a  careful  reading  of  the 
record  convinces  us  that  appellee  did  not 
furnish  the  800  barrels  in  the  belief  that 
appellant  had  sold  them  at  19  cents  per  gal- 
lon. 

Furthermore,  we  are  of  the  opinion  that 
appellee  willfully  and  deliberately  broke  its 
contract  with  appellant  prior  to  the  receipt 
of  bis  telegram  of  February  8th.  Appellant 
testified  that  he  received  the  telegram  au- 
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nouncing  the  withdrawal  of  appellee's  goods 
from  the  market  about  IS  minutes  after  be 
received  the  telegram  advising  him  of  the  ad- 
vance in  price.  Furthermore,  the  withdraw- 
al telegram  bad  been  sent  to  bis  New  York 
office,  and  was  by  that  office  repeated  to  him 
at  St  Paul.  Appellee  Insists  that  the  pro- 
vision of  the  contract,  "It  is  entirely  at  the 
option  of  the  J.  O.  Mattlngly  Co.  when  the 
plant  shall  be  operated  and  bow  many  goods 
shall  be  made,"  Is  a  power  much  broader 
than  that  of  temporarily  suspending  sales. 
This  contention,  however,  Is  without  merit 
The  proof  shows  that  the  Mattlngly  Company 
had  several  thousand  barrels  of  whisky  on 
hand  at  the  time  its  goods  were  withdrawn 
from  the  market  While  it  might  cease  to 
operate  the  plant  and  might  determine  how 
much  whisky  should  be  manufactured,  It 
could  not  willfully  and  deliberately  withdraw 
its  goods  from  the  market  when  it  had  them 
on  hand,  and  thus  deprive  appellant  of  his 
rights  under  the  contract  While  the  tele- 
gram announcing  the  withdrawal  of  the 
goods  uses  the  language  "for  the  present," 
we  may  look  to  appellee's  subsequent  conduct 
for  the  purpose  of  determining  what  was 
meant  by  the  telegram.  After  that  time  ap- 
pellant was  utterly  Ignored  by  appellee  and 
by  the  Kentucky  Distilleries  tc  Warehouse 
Company,  which  bought  the  controlling  stock 
of  appellee.  The  latter  expressly  wrote  to 
appellant  to  the  effect  that  It  never  recogniz- 
ed him  as  having  any  rights  under  the  con- 
tract. Under  these  circumstances  we  think 
the  effect  of  the  telegram  was  to  violate  the 
contract  and  terminate  the  agency,  and  there- 
fore the  fraud,  if  any,  was  practiced  by  ap- 
pellee after  appellant's  agency  had  been  ter- 
minated, and  in  an  effort  to  recoup  losses 
brought  about  by  its  violation  of  the  con- 
tract Without  entering  into  a  lengthy  dis- 
cussion of  the  validity  of  the  contract  in 
question,  we  may  say  we  think  it  was  based 
upon  a  sufficient  consideration,  and  was  suffi- 
ciently certain  and  definite  to  be  capable  of 
enforcement  Both  appellant  and  appellee's 
president  recognized  the  contract  as  binding. 
According  to  appellant's  testimony,  appellee's 
president  stated  to  him  that  the  sales  made 
by  Mr.  Reld  amounted  to  1,700  barrels  for 
the  previous  year.  This  was  even  made  the 
baste  of  the  contract  to  furnish  an  average 
rate  of  sales  by  which  the  parties  were  to  be 
guided. 

Our  conclusion  upon  the  whole  case  Is  that 
the  measure  of  damages  recoverable  by  ap- 
pellant is  all  the  commissions  earned  by  him 
up  to  February  8th,  and  commissions  on  all 
of  the  sales  made  by  appellee  or  the  Ken- 
tucky Distilleries  &  Warehouse  Company,  or 
any  one  else  for  it  in  the  territory  covered 
by  appellant's  contract  from  February  8th 
up  to  November  0th,  the  expiration  of  the 
first  year  of  the  contract  Any  damages  for 
sales  made  after  that  time  would  be  too  re- 


mote. We  are  unable  from  the  evidence  be- 
fore us  to  determine  the  amount  of  such 
damages.  While  appellant  frequently  refers 
to  the  fact  that  he  sold  4,000  barrels  of  whis- 
ky, his  books  show  sales  of  less  than  that 
amount  In  a  letter  of  Lawrence  Jones  there 
is  a  statement  to  the  effect  that  appellant 
had  sold  5,200  barrels.  Nor  are  we  able  to 
determine  upon  what  lots  commissions  have 
been  paid,  and  upon  what  lots  commissions 
have  not  been  paid.  The  books  of  the  Mat- 
tlngly Company  and  those  of  the  Kentucky 
Distilleries  &  Warehouse  Company  and  of  ap- 
pellant should  show  all  of  the  sales  actually 
made.  We  therefore  conclude  that  on  the 
return  of  this  case  It  should  be  referred  to 
the  master  commissioner  to  hear  additional 
proof  and  calculate  appellant's  damages  on 
the  basis  above  set  out  Nothing  will  be 
allowed  appellee  on  Its  counterclaim. 

Judgment  reversed  and  cause  remanded, 
with  directions  for  proceedings  consistent 
with  this  opinion. 


ABRAMS  v.  WILD. 
(Court  of  Appeals  of  Kentucky.  June  11, 1909.) 

1.  Boundaries  (f  37*)  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  establish  that  adjoining 
owners  had  agreed  upon  a  line  as  the  boundary 
between  tbem,  and  that  such  line  bad  been  so 
recognized  for  20  years. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  i  87.*] 

2.  Bound abieb  (J  46*)— Agbeed  Line. 

A  line  agreed  upon  by  adjoining  owners 
as  the  boundary  between  tbem,  and  so  recog- 
nized for  20  years,  controls. 

[EM.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  f  225;  Dec.  Dig.  i  46.*] 

Appeal  from  Circuit  Court,  Jackson  County. 

"Not  to  be  officially  reported." 

Action  by  George  Abrams  against  George 
Wild.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

A.  W.  Baker,  for  appellant  J.  R.  Llewel- 
lyn, for  appellee. 

CARROLL,  J.  In  this  action  by  Abrams 
against  Wild  to  quiet  his  title  to  a  boundary 
of  land,  he  averred  that  he  had  the  title 
to  and  was  In  possession  of  a  tract  begining 
"at  a  white  oak,  hickory  and  dogwood  on 
Solomon  Abrams'  line  at  1;  thence  with  his 
line  S.  30*  W.  50  poles,  to  a  stake,  and  three 
white  oak  pointers  on  a  line  of  the  double 
lick  2,000  acres  at  2;  thence  with  said  line 
N.  60*  E.,  106  poies,  to  2,  chestnut  from  one 
root  on  the  east  side  of  the  path  from  Ab- 
rams to  Alfred  Purvis  at  3;  thence  N.,  58 
poles,  to  a  poplar  and  hickory  in  a  hollow 
and  on  the  east  of  said  path  at  4;  thence 
N.  32*  W.,  86  poles,  to  a  stake  in  said  Ab- 
rams line  at  5;  thence  with  said  line  S.  24* 
W.,  160  poles,  to  the  beginning."  Be  further 
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averred  that  Wild,  who  owned  an  adjoining 
tract  of  land,  was  claiming  title  to  some  15 
or  20  acres  of  the  land  within  the  above 
boundary,  and  asserting  that  his  line  run 
from  the  poplar  and  hickory  in  a  hollow  to 
a  gum  In  the  line  of  Solomon  Abrams,  which 
was  not  true.  Wild  In  his  answer  set  up 
that,  many  years  before  the  Institution  of 
Oils  suit,  one  Alfred  Purvis  owned  the  land 
now  owned  by  Abrams,  and,  there  being 
some  doubt  and  confusion  as  to  the  line  be- 
tween his  land  and  that  of  Purvis,  they 
agreed  upon  and  established  a  division  line 
between  their  respective  lands,  beginning  at 
the  poplar  and  hickory  in  a  hollow  and  run- 
ning west  to  a  gum  in  the  line  of  Solomon 
Abrams,  and  marked  and  established  the 
poplar  and  hickory  as  the  corner  on  one 
side  and  the  gum  as  the  corner  on  the  other, 
and  that  afterwards  for  many  years  before 
Abrams  became  the  owner  of  the  land  this 
agreed  line  was  recognized  by  them  as  the 
division  line  between  their  respective  lands. 
He  further  averred  that  Abrams  was  as- 
serting title  to  other  land  owned  by  him, 
and  he  asked  that  the  petition  be  dismissed 
and  his  title  to  the  land  be  quieted.  A  re- 
ply completed  the  pleadings. 

It  appears  that  in  1846  Alfred  Purvis  ob- 
tained a  patent  for  the  boundary  of  land 
owned  by  Abrams,  and  lived  upon  this  land 
from  that  time  until  his  death  about  1800. 
After  his  death  the  land  was  sold  in  a  suit 
brought  by  his  children,  and  purchased  at 
the  judicial  sale  by  J.  C.  Simpson,  who 
transferred  his  bid  to  Abrams  in  1003.  There 
is  really  but  one  question  in  the  case,  and 
that  is  whether  or  not  Purvis  and  Wild 
agreed  upon  a  division  line  between  them, 
and  afterwards  for  more  than  15  years  rec- 
ognized the  agreed  line  as  the  division  line 
between  their  respective  lands.  It  is  the 
contention  of  Wild  that  the  agreed  line  com-, 
menced  at  the  poplar  and  hickory  in  a  hoi 
low,  mentioned  in  the  boundary  heretofore 
set  out,  and  situated  on  the  east  side  of  the 
Purvis  patent,  running  thence  in  a  westerly 
direction  to  a  gum  in  the  last  line  of  the 
patent  boundary;  while  Abrams  contends 
that  the  agreed  line  was  never  established, 
and  that  he  is  entitled  to  the  whole  of  the 
patent  boundary,  which  runs  from  the  pop- 
lar and  hickory  at  4,  N.  23'  W.,  86  poles,  to 
5,  and  thence  S.  24*  W.,  160  poles,  to  the 
beginning. 

The  testimony  shows  that  the  land  in  con- 
troversy is  within  the  lines  of  the  Purvis 
patent,  but  that  Purvis,  although  living 
within  his  patent  boundary,  did  not  live  on 
that  part  of  It  in  dispute,  nor  did  he  ever 
fence  or  clear  any  of  the  land  In  dispute. 
Abrams  testified  that  there  were  two  mark- 
ed trees  on  a  line  between  the  poplar  and 
hickory  and  the  gum,  and  that  these  marks 
appeared  to  be  10  or  12  years  old.  He  also 
testified  that  Wild  had  cultivated  some  of 


the  land  in  dispute  and  cut  timber  from  it, 
and  that  during  the  life  of  Purvis  he 
(Abrams)  cut  a  white  oak  tree  on  this  land 
and  paid  Wild  for  the  tree,  that  be  never 
heard  Purvis  make  any  objection  to  Wild 
cultivating  the  land  in  dispute  or  cutting 
timber  from  it,  and  that  Wild  had  been 
claiming  the  land  for  some  12  or  15  years. 
A  son  of  Purvis  also  testified  that  his  father 
said  his  line  run  substantially  as  claimed 
by  Wild.  Wild  testified  that  some  20  years 
before  the  institution  of  the  action  the  line 
was  established,  and  that  since  that  time 
he  had  been  exercising,  over  the  land  on  his 
side  of  the  agreed  line,  acts  of  ownership, 
such  as  cutting  timber,  cultivating,  and  fen- 
cing it  Fowler,  a  surveyor  who  run  the 
agreed  line  between  Wild  and  Purvis,  testi- 
fied that  with  the  approval  and  consent  of 
Purvis  the  line  was  run  from  the  poplar 
and  hickory  to  the  gum. 

The  evidence  clearly  establishes  that  some 
20  years  before  the  institution  of  this  ac- 
tion Purvis  and  Wild  agreed  upon  the  line 
now  claimed  by  Wild  as  the  division  line 
between  their  lands,  and  that  this  line  was 
at  all  times  recognized  by  Purvis.  This  be- 
ing so,  under  repeated  adjudications  of  this 
court,  the  line  so  agreed  upon  must  control. 
Warden  v.  Addington,  115  S.  W.  241,  and 
cases  cited. 

Wherefore  the  Judgment  Is  affirmed. 


SOVEREIGN  CAMP  OF  WOODMEN  OF 
THE  WORLD  v.  SALMON. 

(Court  of  Appeals  of  Kentucky.  June  11, 1909.) 

1.  Insubance  (§  724*)  —  Beneficial  Socie- 
ties —  Certificate  —  Attaching  Applica- 
tion to  Certificate  —  Necessity  —  Statu  - 
toby  Provisions. 

Ky.  St.  1909.  I  679  (Russell's  St  I  4400), 
requires  all  policies  and  certificates  of  life  in- 
surance which  refer  to  the  application  of  the 
insured  to  have  attached  to  the  certificate  a 
cop;  of  his  application,  and  provides  that  un- 
less so  attached  no  such  application  shall  be 
received  as  evidence  in  any  controversy  be- 
tween the  parties  to  the  certificate  and  shall  not 
be  considered  a  part  of  the  policy  or  of  the  con- 
tract. Held,  that  such  section  provides  what 
shall  constitute  the  contract  between  the  par- 
ties, and  hence,  where  the  application  was  not 
attached  to  a  certificate,  defendant  was  not  en- 
titled to  rely  on  the  fact  that  insured  made 
false  answers  to  questions  in  the  application, 
even  though  insured  had  waived  the  attaching 
of  a  copy  of  the  application  to  the  certificate 
and  all  provisions  of  law  and  court  decisions  in 
relation  thereto. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  724.*] 

2.  Insurance  (S  819*)— Beneficial  Associa- 
tions—Violation or  Policy  —  Inteupeb- 
ance — Sufficiency  of  Evidence. 

In  an  action  on  a  beneficial  certificate  pro- 
viding that,  if  insured  should  become  so  far 
intemperate  as  to  impair  his  health,  the  cer- 
tificate should  become  void,  evidence  of  physi- 
cians that,  prior  to  the  time  insured  obtained 
the  certificate  sued  on,  he  had  drunk  whisky 
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to  such  an  extent  as  to  impair  hia  health,  did 
not  show  a  violation  of  the  policy. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  ft  810.*] 

3.  In 8 usance  (|  819*)— Beneficial  Associa- 
tions—Suicide of  Insured — Sufficiency 
or  Evidence. 

In  an  action  on  a  beneficial  certificate,  evi- 
dence held  insufficient  to  show  that  insured  com- 
mitted suicide,  in  violation  of  the  terms  of  the 
certificate. 

fEd.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  f  819.*] 

Appeal  from  Circuit  Court,  Hopkins 
Dainty. 

"Not  to  be  officially  reported." 

Action  by  Allle  B.  Salmon  against  the 
Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Yost  &  Lafoon,  for  appellant.  Waddill  & 
Dempaey,  for  appellee. 


NTJNN,  J.  This  appeal  Is  from  a  judgment 
for  $1,600  recovered  against  appellant  on  a 
policy  Issued  by  It  upon  the  life  of  Roy  Sal- 
mon and  made  payable  to  his  wife,  the  ap- 
pellee. There  is  no  complaint  as  to  the 
amount  of  the  Judgment  The  point  made 
la  that  she  was  not  entitled  to  anything. 

Appellant  Is  a  fraternal  beneficiary  society 
Incorporated  under  the  laws  of  the  state  of 
Nebraska,  and  incidentally  conducts  an  In- 
surance business  in  this  state  under  and  pur- 
suant to  the  laws  thereof.  Roy  Salmon  be- 
came a  member  of  the  order  and  obtained 
the  Insurance  policy  payable  to  appellee, 
and  It  was  delivered  to  her  about  the  1st  of 
January,  1903.  There  Is  no  controversy  as 
to  the  fact  that  Salmon  remained  a  member 
of  the  order,  paying  all  does  and  assess- 
ments, until  his  death  In  the  fall  of  1904. 
After  appellant  Investigated  the  claim  and 
refused  to  pay  It,  this  action  was  Instituted 
for  the  recovery  of  the  sum  due.  Appellant 
answered  and  sought  to  avoid  the  responsi- 
bility upon  three  grounds:  First,  that  the 
Insured  had  made  untrue  and  false  answers 
to  questions  in  his  application  for  the  cer- 
tificate) second,  that  the  insured  had,  after 
the  receipt  of  the  policy,  become  so  far  in- 
temperate as  to  impair  his  health;  third, 
that  he  died  by  his  own  hand  or  act 

With  reference  to  its  first  defense,  to 
wit  that  the  insured  made  untrue  and  false 
answers  to  questions  propounded  in  the  ap- 
plication. It  Is  conceded  that  the  application 
was  not  attached  to  the  policy,  as  was  re- 
quired by  section  679,  Ky.  St  (Russell's  St 
I  4400).  Appellant  perceiving  this  apparent 
fatal  defect,  undertook,  by  its  answer,  to 
avoid  the  effect  of  it  by  the  use  of  the  fol- 
lowing language,  to  wit:  "The  defendant 
says  that  this  application  was  not  attached 
to  the  policy  of  insurance  when  it  was  deliv- 
ered to  the  insured,  as  Is  required  by  the 


provisions  of  the  statute  law  of  this  state, 
because  of  the  fact  that  when  it  was  made 
the  insured  over  his  own  signature  in  writ- 
ing made  the  following  agreement  and  waiv- 
er with  the  defendant  as  a  part  of  said  ap- 
plication: 'I  hereby  waive  attaching  the  cop- 
ies thereof  [meaning  the  application]  to  said 
certificate,  and  I  further  waive  the  provi- 
sions of  all  statutory  laws  and  court  deci- 
sions In  relation  thereto.' "  And  alleged  that 
appellee  was  therefore,  by  reason  of  good 
conscience,  estopped  from  claiming  any  ben- 
efits that  might  accrue  to  her  by  reason  of 
the  failure  to  attach  the  application  to  the 
policy.  The  court  sustained  a  demurrer  to 
this  paragraph  of  the  answer,  and  this  Is  the 
first  error  complained' of .  Appellant's  coun- 
sel claim  that  this  statute  requiring  the  at- 
tachment of  the  application  to  the  policy 
was  a  mere  rule  of  evidence  affecting  the 
remedy  only,  and  as  the  statute  referred  to 
was,  on  March  24,  1906,  repealed  in  so  far 
as  it  affected  fraternal  societies,  lodges,  etc., 
it  had  no  application  to  this  case.  This  court 
has,  in  several  cases,  settled  this  question 
contrary  to  the  claim  of  appellant  In  the 
case  of  American  Guild  v.  Wyatt,  100  S.  W. 
266,  SO  Ky.  Law  Rep.  632,  the  court  said: 
"There  would  be  much  force  In  the  position 
of  appellant  if  the  statute  stopped  with  these 
words:  'No  such  application,  constitution, 
by-laws,  or  other  rules  referred  to,  shall  be 
received  In  evidence  in  any  controversy  be- 
tween the  parties  to,  or  Interested  In,  said 
policy  or  certificate.*  But  the  statute  does 
not  stop  here.  These  words  are  added:  'And 
shall  not  be  considered  a  part  of  the  policy, 
or  of  the  contract  between  such  parties.' 
This  is  to  provide  more  than  a  rule  of  evi- 
dence. It  is  a  provision  as  to  what  Bhall  be 
the.  contract  between  the  parties.  Under 
the  statute  the  policy  or  certificate  is-  the 
contract  between  the  parties  unless  the  other 
papers  referred  to  are  attached  thereto.  A 
contrary  rule  was  not  laid  down  In  Hunzlker 
v.  KnlRhts  of  Honor,  117  Ky.  418,  78  S.  W. 
201,  25  Ky.  Law  Rep.  1510.  In  that  case  it 
was  held  that  a  by-law  passed  after  the  en- 
actment of  the  statute,  which  materially 
changed  a  policy  theretofore  issued,  could 
not  be  considered  unless  attached  to  the 
policy.  The  opinion  is  not  rested  upon  the 
ground  that  the  statute  merely  established  a 
rule  of  evidence.  The  court  said:  The  stat- 
ute under  consideration  is  one  that  affects 
the  remedy  to  the  extent  at  least  that  it 
establishes  a  rule  of  evidence.  It  does  not 
Interfere  with  the  right  of  insurance  compa- 
nies to  pass  such  a  by-law  as  the  one  relied 
on  by  appellee,  but  it  prevents  them  from 
making  use  of  it  as  evidence,  or  relying  up- 
on it  as  a  part  of  the  contract,  In  a  contro- 
versy, or  lawsuit  with  one  of  their  policy 
holders,  unless  it  has  been  attached  to  and 
made  a  part  of  the  policy.'  In  the  case  be- 
fore us  the  defendant  Is  by  the  statute  pre- 
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vented  from  relying  upon  the  matter  referred 
to  as  a  part  of  the  contract  The  rights  of 
the  parties  are  determined  by  the  contract, 
and  the  contract  under  the  statute  Is  deter- 
mined by  the  certificate.  The  state  cannot 
make  any  law  Impairing  the  obligation  of  a 
contract,  and  when1  the  Insured  died  the 
rights  of  the  beneficiary  attached,  and  the 
state  could  not  thereafter,  If  It  wished,  im- 
pair In  any  way  the  contract  rights  of  the 
beneficiary  under  his  contract."  See,  also, 
the  case  of  Continental  Casualty  Co.  v.  Har- 
rod,  100  S.  W.  262,  30  Ky.  Law  Rep.  1117. 

Appellant's  second  ground  of  defense  Is 
that  the  Insured  violated  the  provisions  in 
the  policy  which  provide  that,  If  the  Insured 
should  become  so  far  Intemperate  as  to  im- 
pair his  health,  it  should  become  null  and 
void,  by  becoming  intemperate  to  such  an 
extent  that  his  health  was  greatly  impaired. 
This  was  controverted  by  reply.  Appellant' 
introduced  three  witnesses  on  this  question. 
One  was  a  saloon  keeper,  who  testified  that 
Salmon  drank  occasionally,  but  that  he  never 
saw  him  drunk  or  use  liquor  to  such  an  ex- 
tent that  he  would  stagger  in  walking.  The 
other  two  witnesses  were  physicians,  and 
they  testified  that  they  bad  known  Salmon 
for  many  years,  and  that  be  had  drunk 
whisky  to  such  an  extent  that  he  had  im- 
paired bis  health;  but  upon  cross-examina- 
tion it  appeared  that  they  had  reference  to 
his  habits  prior  to  the  time  he  obtained  the 
certificate  sued  on. 

The  third  ground  for  defense  was  alleged 
in  the  answer  as  follows:  "The  policy  was 
Issued  and  delivered  to  and  accepted  by  the 
insured  under  another  express  condition  and 
agreement  contained  in  and  printed  on  it, 
made  a  part  of  the  contract  of  insurance, 
and  on  the  faith. of  which  it  was  Issued,  to 
wit,  that,  if  the  assured  should  die  by  his 
own  hand  or  act,  then  the  policy  should  be- 
come null  and  void.  The  defendant  now 
alleges  that  the  said  Roy  Salmon  violated 
this  agreement,  In  this,  that  be  deliberately 
and  Intentionally  shot  himself  In  the  head 
with  a  pistol  and  died  from  this  self-inflicted 
wound  and  so  came  to  bis  death  by  his  own 
hand  and  act."  These  allegations  were  con- 
troverted by  a  reply;  and  It  was  affirmative- 
ly alleged  in  the  reply  that,  if  he  died  by  his 
own  hand,  he  was  at  the  time  of  the  act  in- 
sane to  such  an  extent  that  he  was  not  con- 
scious of  what  he  was  doing,  etc.  All  the 
facts  testified  to  on  the  last  proposition  were, 
in  substance,  as  follows:  It  was  shown, 
without  contradiction,  that  the  Insured  was 
shot  and  died  after  5  o'clock  In  the  after- 
noon, In  a  bedroom  of  one  Rash  which  ad- 
joined the  law  office  of  the  insured.  Circuit 
court  was  In  session  on  that  day,  and  there 
was  a  case  on  trial  In  which  the  insured  and 
another  attorney  were  engaged  on  one  side 
and  two  attorneys  on  the  other.  These  two 
attorneys  were  Introduced  as  witnesses,  and 
they  testified  that  Salmon's  appearances  and 


conduct  during  the  day  of  the  trial  showed 
that  he  was  rational.  The  saloon  keeper  re- 
ferred to  stated  that  soon  after  noon,  on  the 
day  Salmon  was  killed,  Salmon  was  In  his 
place  of  business  and  spoke  to  him  and  an- 
other friend  of  Salmon  about  making  the 
race  for  county  attorney,  and  asked  them  if 
they  would  be  for  him  If  be  should  enter 
the  race.  The  saloon  keeper  said  that  he 
told  him  that  he  did  not  know,  that  Salmon's 
other  friend  answered  that  he  would,  that 
they  then  took  a  drink,  that  Salmon  shook 
hands  with  them  just  before  leaving  for  the 
courthouse,  and  said  to  him:  "Good-bye; 
If  I  don't  see  you  any  more."  The  only 
other  two  witnesses  were  physicians.  One 
of  them,  Dr.  Ross,  testified  that  some  time 
after  6  o'clock  that  afternoon  he  was  up- 
stairs In  his  office  In  a  building  opposite  the 
building  that  Salmon  had  his  office  in,  that 
he  noticed  some  excitement  down  on  the 
street,  that  people  were  gathered  about  a 
stairway  leading  up  to  Salmon's  room,  that 
some  one  called  to  him  to  go  to  Salmon's 
office,  that  he  had  shot  himself,  that  he 
went  Immediately,  but  when  he  arrived 
there  Salmon  was  dead  He  stated  that 
several  persons  were  In  the  room  when  he 
arrived,  that  his  best  recollection  was  that 
Salmon  was  on  the  bed,  that  he  examined 
the  wound  and  found  that  the  ball  entered 
the  right  ear,  and,  according  to  his  best  judg- 
ment, deflected  slightly  downward.  He  said 
that  he  did  not  hear  the  report  of  the  pistol, 
and  that  be  did  not  know  anything  about 
who  fired  the  shot  He  did  not  state  that 
there  were  any  evidences  of  powder  burn. 
He  had  no  recollection  of  examining  the  pis- 
tol. He  does  not  say  whether  It  was  loaded 
or  empty,  or  as  to  where  it  was  when  he  saw 
it  if  be  did  see  It  The  other  physician.  Dr. 
Sory,  only  testified  that  he  examined  the 
wound,  and  that  his  opinion  was  that  the 
bullet  went  straight  Into  the  head.  At  the 
conclusion  of  the  evidence,  on  motion  of 
counsel  for  appellee  for  a  peremptory  in- 
struction In  her  behalf,  the  court  used  the 
following  language  In  sustaining  it  to  wit: 
"The  proof  In  this  case  having  failed  to  show- 
any  of  the  circumstances  under  which  this 
man  met  bis  death— that  is,  the  circumstan- 
ces of  the  firing  of  the  pistol— and  not  being 
any  proof  upon  the  point  as  to  whether  this 
firing  was  done  by  him  either  intentionally 
or  unintentionally,  or  done  by  the  hand  of 
another  by  accident  or  design,  the  court 
holds  that  there  is  not  a  scintilla  In  the  evi- 
dence tending  to  show  that  the  death  of  this 
man  was  caused  by  his  own  hand." 

For  the  reasons  stated  by  the  lower  court 
which  we  approve,  and  the  further  reason 
that  there  Is  no  proof  Introduced  sustaining 
the  second  ground  of  defense  referred  to,  the 
court  was  correct  in  giving  the  peremptory 
instruction. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 
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W.  H.  SMALL  Sc  CO.  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  June  11, 1909.) 

1.  Food  (|  16*)— Adulteration— Food  fob 
Animals — Actions— Sufficiency  of  Peti- 
tion. 

A  petition,  in  a  penal  action,  which  alleged 
that  defendant  sold  and  delivered  a  product  for 
food  for  domestic  animals,  that  the  product  was 
branded  as  described  and  was  guaranteed  to 
contain  certain  articles,  that  the  label  was  un- 
true, and  that  the  product  was  largely  adulter- 
ated, etc.,  states  a  cause  of  action  under  Ky.  St. 
1909.  I  1905a  (Russell's  St.  M  3615a[l]-3615a- 
[4],  3615a[81.  8615b[3],  3615b[4]),  prohibiting 
the  misbranding  or  adulteration  of  any  article  of 
food,  defining  "food"  as  any  article  used  for 
food  for  man  or  domestic  animals,  and  declaring 
that  an  article  la  misbranded  where  the  label 
bean  any  false  statement  as  to  the  substances 
of  which  the  article  is  made,  and  that  an  article 
is  adulterated  where  any  substances  are  mixed 
with  the  article  so  as  to  injuriously  affect  the 
article,  etc 

[Ed.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  |  10.*] 

2.  Corporations  (f  533*)  —  Necessity  for 
Prosecution  by  Indictment— Actions  for 
Penalties. 

Under  Cr.  Code  Prac  i  11,  authorizing  a 
penal  action  for  a  public  offense  of  which  the 
only  punishment  is  a  fine,  a  penal  action  lies 


against  a  corporation  for  violating  Ky.  St.  1909, 
|  1905a  (Russell's  St.  II  36l5a[l]-3615a[4], 
3615a[8],  3615b[31,  8615b[4]).  prohibiting  the 
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misbranding  or  adulteration  of  food,  though  the 
offense  is  punishable  by  a  fine  or  imprisonment, 
lince  a  corporation  can  only  be  fined. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  533.*] 

3.  Constitutional  Law  (S  250*)— Discrimi- 
nation —  Criminal  Prosecutions— Penal 
Action  Against  Corporation. 

Cr.  Code  Prac  (  11,  authorizing  a  penal 
action  for  a  public  offense  for  which  the  only 
punishment  is  a  fine,  construed  to  authorize  a 
penal  action  against  a  corporation  for  violating 
a  statute  punishable  by  fine  or  imprisonment,  is 
valid,  though  it  does  not  authorise  such  an  ac- 
tion against  an  individual ;  the  discrimination 
growing  out  of  conditions  that  cannot  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  |  250.*] 

4.  Food  (f  7*)— Adulteration— Evidence. 

One  sold  a  product  for  use  for  food  for 
domestic  animals  and  branded  and  labeled  the 
same  thereby  representing  that  it  was  made 
from  wheat  middlings  and  corn.  The  representa- 
tions were  not  true  and  did  not  fully  give  the 
name  of  the  substances  contained  in  the  food, 
which  was  adulterated  with  corncob  meal. 
Held,  a  violation  of  Ky.  St.  1909,  J  1903a  (Rus- 
sell's St.  »  3615a[l]-3815a[4],  3615a[8],  8615b- 
'13].  3K15b[4D,  prohibiting  the  misbranding  or 
adulteration  of  any  article  of  food. 

[Ed.  Note.— For  other  cases,  see  Food,  Dec 
Dig.  f  7.*] 

5.  Penalties  (f  33*)— Evidence— Sufficien- 
cy— Reasonable  Doubt. 

A  jury  in  a  penal  action  entertaining  a 
reasonable  doubt  as  to  whether  defendant  nas 
been  proven  guilty  should  acquit  him. 

[Ed.  Note— For  other  cases,  see  Penalties, 
Cent  Dig.  {  34 ;  Dec  Dig.  I  33.*] 

Appeal  from  Circuit  Court,  Ohio  County. 
"To  be  officially  reported." 
Action  by  the  Commonwealth  of  Kentucky 
against  W.  H.  Small  «s  Co.    From  a  judg- 


ment- for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Barnes  &  Anderson,  for  appellant.  .Jas. 
Breathitt,  Atty.  Gen.,  and  Tom  B.  McGregor, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  This  criminal  proceeding  In 
the  form  of  a  penal  action  was  instituted  by 
the  commonwealth  of  Kentucky  against  the 
appellant,  a  foreign  corporation,  to  recover 
a  fine  for  an  alleged  violation  of  the  pure  food 
law  of  the  state.  The  substantial  averments 

of  the  petition  are  that :  "On  the  day 

of  ,  1907,  the  defendant  sold  and  de- 
livered to  F.  M.  Allen,  in  Ohio  county,  Ky.,  100 
pounds  of  a  food  product  marked  'XXX  Mixed 
Feed,'  and  guaranteed  its  analysis  to  be  as  fol- 
lows, viz.:  'Protein  13.81  per  cent ;  fat  3.15  per 
cent;  made  from  wheat  middlings,  corn.'  The 
said  article  was  sold  and  used  for  food  for  do- 
mestic animals  and  was  branded  as  above 
set  out,  containing  a  label  with  the  words 
hereinbefore  quoted  branded  thereon,  which 
statement  was  untrue  and  did  not  fully  give 
the  name  of  the  substances  entering  Into  its 
composition,  and  the  said  article  was  large- 
ly adulterated  with  corncob  meal  and  con- 
tained only  12  per  cent,  protein,  all  of  which 
reduced  Its  strength  and  lowered  Its  qual- 
ity. Wherefore  the  plaintiff  prays  Judgment 
against  the  defendant  W.  H.  Small  &  Co.  for 
the  sum  of  $100  as  provided  In  the  Kentucky 
Statutes,  section  1905a,  for  its  costs  herein 
expended  and  for  all  proper  relief."  Sum- 
mons having  been  executed  upon  an  agent  of 
W.  H.  Small  ft  Co.  in  Ohio  county,  it  appear- 
ed and  entered  a  general  demurrer  to  the 
petition,  but  the  demurrer  does  not  appear 
to  have  been  acted  upon  by  the  court;  and 
at  the  same  time,  without  waiving  its  de- 
murrer, filed  a  written  plea  of  not  guilty. 
The  case  coming  on  for  trial,  a  Jury  was 
Impaneled,  and,  after  hearing  the  evidence 
and  being  Instructed,  a  verdict  was  returned 
In  favor  of  the  commonwealth  for  $100. 

The  errors  relied  upon  for  a  reversal  are: 

(1)  The  admission  of  Incompetent  evidence; 

(2)  falling  to  Instruct  the  jury  to  find  a  ver- 
dict of  not  guilty;  (3)  error  In  the  Instruc- 
tions given. 

The  prosecution  was  under  an  act  of 
March  13,  1908,  now  section  1905a  of  the 
Kentucky  Statutes  of  1909  (Russell's  St.  H 
3615a[l]-3615a[4],  8615a[8],  3615b[3],  86151* 
[4]).  The  sections  of  the  act  necessary  to 
note  are: 

"Section  1.  That  it  shall  be  unlawful  for 
any  person,  persons,  firm  or  corporation  with- 
in this  state  to  manufacture  for  sale,  pro- 
duce for  sale,  expose  for  sale,  have  In  his  or 
their  possession  for  sale  or  to  Bell  any  arti- 
cle of  food,  or  drug  which  Is  adulterated  or 
misbranded  within  the  meaning  of  this  act; 
and  any  person  or  persons,  firm  or  corpora- 
tion who  shall  manufacture  for  sale,  expose 
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for  sate,  have  to  his  or  their  poso  colon  for 
sale  or  sell  any  article  of  food  or  drug  which 
Is  adulterated  or  mlabranded  within  the 
meaning  of  this  act  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred 
dollars,  or  be  imprisoned  not  to  exceed  fifty 
days  or  both  such  fine  and  Imprisonment 
Provided,  that  no  article  of  food  or  drug 
shall  be  deemed  mlabranded  or  adulterated 
within  the  provisions  of  this  act  when  In- 
tended for  shipment  to  any  otber  state  or 
country,  when  such  article  is  not  adulterated 
or  misbranded  In  conflict  with  the  laws  of  the 
United  States ;  but  If  said  article  shall  be  in 
fact  sold  or  offered  for  sale  for  domestic  use 
or  consumption  within  this  state,  then  this 
proviso  shall  not  exempt  said  article  from  the 
operations  of  any  of  the  otber  provisions  of 
this  act 

"Sea  2.  That  the  term  'food,*  as  used  In  this 
act,  shall  Include  every  article  used  for  or 
entering  into  the  composition  of  food  or  drink 
for  man  or  domestic  animals,  Including  all 
liquors. 

"Sec,  8.  For  the  purpose  of  this  act,  an 
article  of  food  shall  be  deemed  misbranded: 

(1)  If  the  package  or  label  shall  bear  any 
statement  purporting  to  name  any  ingredient 
or  substance  as  not  being  contained  in  such 
article,  which  statement  shall  not  be  true  in 
any  part;  or  any  statement  purporting  to 
name  the  substances  of  which  such  article  is 
made,  which  statement  shall  not  give  fully 
the  name  or  names  of  all  substances,  con- 
tained In  any  measurable  quantity.  *  *  * 

"Sec.  4.  For  the  purpose  of  this  act  an  ar- 
ticle of  food  shall  be  deemed  to  be  adulterat- 
ed: (1)  If  any  substance  or  substances  be 
mixed  or  packed  with  it  so  as  to  reduce,  low- 
er or  Injuriously  affect  Its  quality  or  strength. 

(2)  If  any  substance  is  substituted  wholly 
or  packed  with  it  so  as  to  reduce,  lower  or 
injuriously  affect  its  quality  or  strength.  (3) 
If  any  valuable  constituent  of  the  article  has 
been  wholly  or  In  part  abstracted ;  or  If  the 
product  is  below  that  standard  of  quality  rep- 
resented to  the  purchaser  or  consumer." 

"Sec.  &  It  shall  be  the  duty  of  the  director 
of  the  Kentucky  Agricultural  Experiment 
Station,  or  under  his  direction,  the  head  of 
the  division  of  food  Inspection  of  the  said 
station,  to  make,  or  cause  to  be  made,  exam- 
inations of  samples  of  food  and  drugs  manu- 
factured or  on  sale  In  Kentucky  at  such 
time  and  place  and  to  such  extent  as  he  may 
determine.  *  •  •  The  director  of  said 
experiment  station  is  hereby  empowered  to 
adopt  and  fix  the  methods  by  which  the  sam- 
ples taken  tinder  the  provisions  of  this  act 
shall  be  analyzed  or  examined,  and  to  adopt 
and  fix  standards  of  purity,  quality  or 
strength,  when  such  standards  are  necessary 
or  are  not  specified  or  fixed  herein  or  by 
statute.  •  •  *" 

"Sec.  12.  When  any  manufacturer  shall  of- 
fer any  article  of  food  or  drug  for  sale  in  the 
state  be  shall  file  with  the  director  of  the 


said  station,  when  requested  by  him,  the 
name  of  the  brand,,  the  name  of  the  product 
the  place  of  its  manufacture  or  preparation, 
and  a  true  copy  of  all  labeling  used  there- 
upon. Failure  to  so  file  within  thirty  days 
shall  be  punished  as  provided  in  section  one 
of  this  act 

"Sec.  13.  In  all  prosecutions  under  this 
act,  the  courts  shall  admit  as  evidence  a 
guaranty  which  has  been  made  to  the  hold- 
er of  the  guaranty  by  any  manufacturer  or 
wholesaler  residing  in  this  state,  to  the  ef- 
fect that  the  product  complained  of  is  not 
adulterated  or  misbranded  within  the  pro- 
visions of  this  act" 

It  will  be  observed  that  this  statute  pro- 
hibits the  misbranding  or  adulteration  of 
"any  article  of  food  or  drug,"  and  defines 
the  meaning  of  the  words  "food,"  "misbrand- 
ing," and  "adulteration."  The  petition  stat- 
ed that  the  food  was  both  misbranded  and 
adulterated.  Whether  or  not  two  offenses 
—so  intimately  connected  as  are  the  adul- 
teration and  misbranding  of  the  same  article 
as  In  this  case,  may  be  joined  in  an  Indict- 
ment or  penal  action,  we  do  not  deem  it  nec- 
essary to  decide,  as  no  motion  to  require  the 
commonwealth  to  elect  was  made;  but 
passing  this,  there  can  be  no  question  that 
the  petition  furnished  the  defendant  In  or- 
dinary and  concise  language,  and  In  such  s 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  was  intended. 
Information  of  the  charge  preferred  against 
it  It  could  not  after  reading  the  petition, 
be  mistaken  as  to  the  offense  or  offenses  the 
commonwealth  accused  it  of  having  commit- 
ted. The  penal  action  was  brought  under 
section  11,  Cr.  Code  Prac.,  which  provides 
that:  "A  public  offense,  of  which  the  only 
punishment  is  a  fine,  may  be  prosecuted  by 
a  penal  action  In  the  name  of  the  common- 
wealth or  In  the  name  of  an  individual  or 
corporation,  If  the  whole  fine  be  given  to 
such  individual  or  corporation.  The  pro- 
ceedings In  penal  actions  are  regulated  by  the 
Code  of  Practice  In  civil  actions."  And  as 
the  statute  punishing  the  offense  charged 
declares  that  any  person  found  guilty  "shall 
be  fined  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars  or  be  imprisoned 
not  to  exceed  fifty  days  or  both  such  fine 
and  imprisonment"  it  Is  Insisted:  That  a 
violation  of  the  statute  cannot  be  prosecuted 
by  a  penal  action ;  that  under  the  Code  only 
those  offeases  for  which  the  only  punishment 
is  a  fine  may  be  prosecuted  by  a  penal  ac- 
tion, and  as  the  punishment  prescribed  in 
the  statute  might  be  either  a  fine  or  imprison- 
ment or  both,  the  prosecution  should  have 
been  by  indictment  or  by  information,  as  au- 
thorized by  section  1141  of  the  Kentucky 
Statutes  (Russell's  St  I  8148).  If  the  pro- 
ceeding was  against  one  or  more  persons,  the 
objection  would  be  well  taken,  as  the  Indi- 
vidual, if  convicted,  could  be  both  fined  and 
imprisoned;  but,  as  the  proceeding  was 
against  a  corporation  that  could  not  be  lm- 
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prisoned.  It  U  manifest  that  the  only  punish- 
ment that  could  be  inflicted  was  a  fine. 
The  commonwealth'!  attorney  recognized 
this  fact  In  drawing  the  petition,  and  only 
prayed  for  Judgment  in  the  ram  of  $100. 
He  did  not  ask  that  the  imprisonment  fea- 
ture of  the  statute  be  applied,  because  it 
would  have  been  idle  to  do  so.  If  the  only 
punishment  that  can  be  imposed  upon  the 
defendant  Is  a  fine,  the  offense  may  be  pros- 
ecuted by  a  penal  action,  although  the  stat- 
ute prescribes  both  fine  and  Imprisonment 
as  the  punishment  The  Code  provision  con- 
cerning penal  actions  should  be  given  a  rea- 
sonable construction,  to  carry  out  the  legis- 
lative Intent  in  Its  enactment,  which  was  that 
offenses  might  be  prosecuted  by  penal  action 
when  a  fine  Is  the  only  punishment  prescrib- 
ed by  statute  as  a  penalty  for  the  offense  or 
when  the  defendant  cannot  be  subjected  to 
any  punishment  other  than  a  fine.  That  an 
individual  guilty  of  an  offense  may  be  both 
fined  and  imprisoned,  and  a  corporation  like- 
wise guilty  only  fined,  does  not  affect  the  va- 
lidity of  the  statute.  The  apparent  discrim- 
ination grows  out  of  conditions  that  cannot 
be  avoided,  and  the  corporation  that  is  favor- 
ed by  the  discrimination  cannot  complain. 

On  each  sack  of  the  food  that  W.  H.  Small 
ft  Co.  sold  was  a  paper  label  or  tag,  with  the 
following  printed  matter  on  it: 

$100  penalty  for  using  this  tag  second  time. 
100  pounds. 
XXX  MIXED  FEED 
Made  by 
W.  H.  Small  ft  Co., 

Evansville,  Ind. 
Guaranteed  Analysis. 


Per  cent. 
...  13.81 
...  3.15 


Protein  •••«,•.•.•«....••-••... 

Fat  ■■•■•«■••••••••••■■..••.•■ 

Made  from: 

Wheat  Middlings. 

Cora. 

The  above  is  the  manufacturer's  or  dealer's 
guarantee  and  the  sale  of  'this  package  is  au- 
thorised subject  to  the  feed  staffs  law. 

M.  A.  Scovell,  Director 
Kentucky  Agricultural  Experiment  Station, 
Lexington,  Kentucky. 

The  evidence  established  that  a  merchant, 
named  Allen,  in  Ohio  county,  bought  several 
sacks  of  this  feed  stuff,  and  that  he  sold  a 
sack  of  it  with  the  tag  attached  to  a  farmer 
named  Dr.  W.  M.  Warden,  who  wanted  the 
food  for  a  hog.  Finding  that  his  hog  would 
not  eat  the  food.  Dr.  Warden  wrote  to  M.  A. 
Scovell,  the  director  of  the  experiment  sta- 
tion, for  information  looking  to  an  analysis 
of  the  food.  In  response  to  this  letter,  the 
director  sent  J.  W.  McFarland,  state  inspect- 
or of  mill  feeds,  fertilizer,  and  field  seed, 
to  Dr.  Warden,  and  McFarland  obtained 
from  Dr.  Warden  a  sample  of  the  feed  stuff 
he  had  purchased  from  Allen;  the  sample 
being  taken  from  the  sack  in  which  it  was 
when  purchased  by  Warden,  and  that  had  on 
it  at  the  time  the  tag  or  label  before  men- 
tioned. This  sample  McFarland  sealed  and 
sent  by  express  to  the  experiment  station. 
McFarland  further  testified  that  W.  H.  Small 


ft  Co.  had  made  application,  which  was 
granted,  to  the  experiment  station  for  license 
to  do  business  and  handle  feed  stuffs  in 
Kentucky,  and  tendered  with  his  evidence 
the  original  application,  which  reads  as  fol- 
lows: 

Application  for  License  to  Sell  Concentrated 
Commercial  Feeding  Stuffs  in  Kentucky. 

M.  A.  Scovell,  Director,  Lexington,  Ky.: 

Application  is  hereby  made  to  sell  concentrat- 
ed commercial  feeding  stuffs  in  Kentucky  dar- 
ing the  year  ending  December  31,  190—,  with 
names  of  brands,  name  and  address  of  the  man- 
ufacturer, net  weight  of  package,  guaranteed 
analysis,  and  names  of  ingredients  from  which 
it  is  made. 
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H.  D.  Spears,  state  feed  Inspector,  tes- 
tified: That  he  was  a  graduate  in  chemistry 
and  had  been  connected  with  the  experiment 
station  of  Kentucky  for  more  than  a  year; 
that  he  made  an  analysis  of  the  sample  sent 
to  the  station  by  McFarland,  and  the  anal- 
ysis showed  12  per  cent  protein,  3.66  per 
cent  fat  and  30  per  cent,  corncob.  He  fur- 
ther testified  that  the  food  stuff,  if  made  ac- 
cording to  the  application  and  in  conformity 
to  the  label,  should  only  have  contained  corn 
and  wheat  product  and  no  cob ;  that  the  cob 
had  no  food  value  whatever.  In  short,  the 
evidence  in  behalf  of  the  commonwealth— 
and  no  testimony  was  introduced  for  the  de- 
fendant— proved  that  upon  the  application 
of  W.  H.  Small  ft  Co.  the  experiment  station 
issued  to  It  license  to  sell  a  food  product 
made  of  wheat  middlings  and  corn,  guaran- 
teed to  contain  13.81  per  cent  of  protein, 
and  3.15  per  cent,  fat,  and  that  under  author- 
ity of  thiB  license  Small  ft  Co.  fraudulently 
Imposed  upon  the  public  a  product  that  did 
not  contain  the  percentage  of  protein  guar- 
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anteed  by-  It,  and  that  did  contain  80  per 
cent  of  corncob,  a  substance  entirely  worth- 
less for  food  purposes.  The  evidence  con- 
clusively established  that  the  sample  analys- 
ed at  the  experiment  station  was  taken  from 
a  sack  of  the  food  stuff  sold  by  Small  &  Co. 
and  labeled  with  one  of  the  labels  or  tags 
furnished  it  by  the  experiment  station.  The 
evidence  fully  supported  the  charges  in  the 
petition  that  the  food  was  both  misbranded 
and  adulterated. 

The  only  instructions  given  were  these: 
"No.  1.  If  the  Jury  believe  from  the  evi- 
dence, to  the  exclusion  of  a  reasonable  doubt, 
that  the  defendant  sold  to  one  F.  M.  Allen, 
in  Ohio  county,  in  the  year  1907,  and  before 
the  19th  of  October,  1907,  100  pounds,  or 
any  less  number  of  pounds,  of  food  product 
marked  'XXX  Mixed  Feed,'  sold  for  and  to 
be  used  for  food  for  domestic  animals,  and 
branded  and  labeled  as  above  set  out,  and 
represented  It  as  made  from  wheat  middlings 
and  corn,  and  that  said  brand  and  represen- 
tations were  false  and  untrue,  and  did  not 
truly  and  fully  give  the  name  of  the  sub- 
stances contained  In  said  feed,  and  said  feed 
was  adulterated  with  corncob  meal,  then  the 
jury  should  find  for  the  plaintiff  In  a  sum  not 
less  than  $10  nor  more  than  $100.  No.  2. 
If  the  jury  entertained  a  reasonable  doubt 
from  the  evidence  as  to  whether  the  defend- 
ant has  been  proven  guilty,  they  should  ac- 
quit it."  These  instructions  contain  the 
whole  law  of  the  case,  and  under  the  law 
and  the  facts  the  jury  did  not  make  any  mis- 
take in  finding  the  defendant  guilty. 

Wherefore  the  judgment  la  affirmed. 


FOSTER-MILBURN  CO.  v.  CHINN. 

(Court  of  Appeals  of  Kentucky.    June  19, 
1909.) 

1.  Evidence  (f  817*)— Heabsat— Libel. 

In  an  action  for  damages  for  the  publica- 
tion of  a  forged  recommendation  of  patent  medi- 
cine pills,  a  member  of  a  medical  association 
may  not  testify  that  an  officer  of  the  associa- 
tion analyzed  the  pills,  and  found  them  worth- 
less, as  such  evidence  is  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  1174-1192 ;  Dec  Dig.  |  317.*] 

2.  Libel  and  Slandkb  ({  107*)  — Foboed 
Recommendations  —  Patent  Medicine  — 
Evidence. 

In  an  action  for  the  publication  of  a  forged 
recommendation  of  a  patent  medicine,  evidence 
that  plaintiff  was  ridiculed  and  laughed  at  by 
his  friends  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  J  299;  Dec.  Dig.  5  107.*] 

8.  Libel  and  Slandeb  ({  103*)  —  Fobged 
Recommendation— Patent  Medicine— Evi- 
dence. 

In  an  action  for  the  publication  of  a  forged 
recommendation  of  a  patent  medicine,  evidence 
that  there  was  a  scale  of  prices  paid  for  cards 
of  this  sort,  the  amount  paid  being  dependent 
upon  the  office  of  the  person,  is  admissible  as 
tending  to  show  that  persons  knowing  of  the 


custom  might  conclude  that  plaintiff  had  sold 
his  signature. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  294;  Dec.  Dig.  f  105.*1 

4.  Libel  and  Slandeb  (f  105*)— Recommen- 
dation of  Patent  Medicine— Evidence— 
Impressions. 

Where  a  person  not  a  doctor  sues  for  dam- 
ages for  the  unauthorised  publication  of  a  rec- 
ommendation of  a  patent  medicine,  physicians 
may  not  testify  as  to  the  impressions  which 
they  would  draw  from  the  fact  that  a  person 
signed  such  recommendation ;  the  pleading  not 
asking,  and  the  proof  not  showing,  any  special 
damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  294;  Dec.  Dig.  §  105.*] 

5.  Libel  and  Slandeb  (}  16*)— Actionable 
Libel. 

Words  verbally  spoken  are  not  actionable 
per  se  ordinarily,  unless  they  impute  a  crime, 
but  words  which  are  written  or  printed  are 
actionable  when  they  subject  the  person  to 
disgrace,  ridicule,  odium  or  contempt  in  the 
estimation  of  his  friends  and  acquaintances 
or  the  public. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f(  1-9;  Dec.  Dig.  |  16.*1 

6.  Tobts  (§  8*)— Pbivact—  Pictobes. 

A  person  is  entitled  to  the  right  of  priva- 
cy as  to  bis  picture,  and  that  the  publication 
of  the  picture  of  a  person  without  his  consent 
is  a  part  of  an  advertisement  for  the  purpose 
of  exploiting  the  publisher's  business  is  a  vio- 
lation of  the  right  of  privacy,  and  entitles  him 
to  recover  without  proof  of  special  damages. 

[Ed.  Note.— For  other  cases,  see  Torts,  Dec 
Dig.  t  8.*] 

7.  Libel  and  Slandeb  (J  16*)— Foboed  Rec- 
ommendation—Patent  Medicine. 

The  publication  in  a  patent  medicine  maga- 
zine having  a  circulation  of  8,000,000  of  a  per- 
son's picture  and  a  sketch  of  him,  along  with, 
a  forged  letter  of  recommendation,  is  actionable 
without  allegation  or  proof  of  special  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f|  1-9;  Dec  Dig.  f  16.*J 

8.  Libel  and  Slandeb  j$  62*)— Mitigation 
of  Damages. 

In  an  action  for  damages  for  the  publi- 
cation of  a  forged  recommendation  of  a  patent 
medicine  along  with  the  person's  picture  in 
a  patent  medicine  magazine,  that  the  defendant 
published  it  at  the  instigation  of  an  agent  hon- 
estly believing  it  to  be  genuine  may  be  con- 
sidered by  the  jury  in  mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  Bee  Libel  and 
Slander,  Cent  Dig.  3  162;  Dec  Dig.  |  62.*] 

9.  Appeabance  (I  9*)— Appeal  as  Appear- 
ance. 

Where  the  service  of  process  is  insufficient 

to  give  the  court  jurisdiction,  but  defendant 
appeals  to  a  reviewing  court,  it  is  in  effect  a 
general  appearance  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Appearance-. 
Cent.  Dig.  §  62;  Dec  Dig.  |  9.*] 

O'Rear,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Mercer  County. 

"To  be  officially  reported." 

Action  by  J.  P.  Chlnn  against  the  Foster- 
Mllburn  Company  for  libel.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Marshall,  Rebadow  &  Thomas,  J.  F.  Van- 
arsdall,  W.  B.  Smith,  and  Smith  &  Smith, 
for  appellant  J.  Morgan  Chinn,  B.  H.  Gai- 
ther,  and  L.  M.  Smith,  for  appellee. 


•For  other  cases  see  same  topio  and  section  NUMBER  In  Dec.  *  Am.  Digs.  UOT  to  date,  *  Reporter  Indexes. 
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HOBSON,  J.  The  Foster-Mllburn  Com- 
pany is  a  corporation  with  Its  principal  of- 
fice at  Buffalo,  N.  Y.  Among  other  things 
it  manufactures  Doan's  Kidney  Pills,  and 
publishes,  to  advertise  the  pills,  "Doan's  Di- 
rectory." In  this  directory  It  printed  a  pic- 
ture of  3.  P.  Chlnn,  and,  under  the 'picture, 
were  these  words:  "Senator  Chlnn,  famous 
Kentucky  horseman,  gives  testimony.  Was 
cured  by  Doan's  Kidney  Pills  when  miser- 
able with  pain  In  the  back.  Senator  Jack 
Chinn  is  a  prominent  figure  in  the  Blue  Grass 
country  of  Kentucky,  famous  for  its  beauti- 
ful women  and  for  Its  fine  blooded  horses. 
Col.  Chlnn,  who  is  very  popular  and  well 
known,  was  walking  with  Gov.  Goebel  when 
the  latter  was  fatally  shot  For  many  years 
he  has  been  a  large  breeder  of  thoroughbred 
stock.  Col.  Chinn  says  he  Is  glad  to  acknowl- 
edge the  benefit  he  has  derived  from  using 
Doan's  Kidney  Pills.  His  letter  follows: 
'Foster-Mllburn  Co.,  Buffalo,  New  York.  Gen- 
tlemen:— I  join  in  endorsing  Doan's  Kidney 
Pills  which  were  recommended  to  me  a  few 
months  ago  when  I  was  feeling  miserable. 
Had  severe  pains  In  the  back,  was  restless 
and  languid.  A  few  boxes  of  pills  effect- 
ually routed  the  ailment  and  I  am  glad  to 
acknowledge  the  benefit  I  have  derived. 
Yours  truly  [facsimile  reduced]  J.  P.  Chlnn.' " 
J.  P.  Chlnn  brought  this  suit  against  the 
Foster-Mllburn  Company  charging  that  he 
had  not  written  or  signed  the  letter,  that  the 
publication  was  without  bis  authority,  and 
charging  that  It  had  brought  him  into  ridi- 
cule and  greatly  mortified  him,  and  other- 
wise damaged  him  In  the  sum  of  $25,000. 
The  defendant  filed  an  answer  traversing  the 
allegations  of  the  petition  after  a  motion 
to  quash  the  process  had  been  overruled.  A 
trial  was  bad  before  a  Jury,  which  resulted 
in  a  verdict  for  the  plaintiff  for  $2,500. 
The  court  entered  judgment  on  the  verdict, 
and  the  defendant  appeals. 

Dr.  A.  N.  McCormlck  was  allowed  to  tes- 
tify on  the  trial  as  a  witness  for  the  plain- 
tiff that  he  was  a  member  of  the  American 
Medical  Association ;  that  an  officer  of  that 
association  had  made  an  analysis  of  Doan's 
Kidney  Pills;  that  he  had  seen  a  report  of 
the  analysis,  and  that  the  report  showed  that 
the  pills  were  composed  of  certain  ingre- 
dients ;  that  a  pill  thus  composed  was  harm- 
less, but  of  no  value,  and  that  Doan's  Kidney 
Pills  were  a  fraud.  The  witness  had  not 
analyzed  the  pills.  He  knew  nothing  of  what 
they  contained,  except  what  he  had  read 
from  the  report  of  the  officer  who  had  made 
the  examination.  This  evidence  was  Incom- 
petent. A  witness  who  has  made  a  chemical 
analysis  himself  may  testify  as  to  the  analy- 
sis which  he  has  made,  but  all  that  Dr.  Mc- 
cormick knew  was  purely  hearsay  as  to  the 
nature  of  the  pills,  and  his  testimony  that 
they  were  a  fraud  and  valueless  should  not 
have  been  admitted  because  it  was  based  up- 
on the  knowledge  he  had  received  of  the  con- 
tents of  the  pills  from  the  report  of  their 


analysis.  This  evidence  was  very  prejudi- 
cial to  the  defendant,  as  It  stamped  the  pills 
as  a  fraud.  The  contents  of  the  pills  can 
only  be  proven  by  some  person  who  knows 
the  facts.  Over  the  defendant's  objection, 
Dr.  A.  D.  Price  was  allowed  to  testify  as  fol- 
lows :  "Q.  Are  you  acquainted  with  the  gen- 
eral reputation  among  the  medical  profession, 
and  Intelligent  people  generally,  of  people  who 
sign  their  names  to  medical  testimonials  in 
these  medical  almanacs — In  what  regard  they 
are  held?  A.  The  medical  profession  pays 
no  regard  to  anything  of  that  kind  that  they 
may  see.  Q.  Are  you  acquainted  with  that 
reputation  from  having  heard  it  discussed 
among  the  medical  profession — in  which  peo- 
ple who  sign  these  testimonials  are  held?  A. 
I  suppose  they  get  any  kind  they  want.  A 
reputable  physician  does  not  regard  a  testi- 
monial of  that  kind  as  worth  anything.  Q. 
In  what  repute  are  people  who  do  that  sort 
of  thing  held?  A.  In  bad  repute."  Dr.  M. 
L.  Forsythe  was  also  allowed  to  testify  thus : 
"From  your  acquaintance  with  the  medical 
profession  generally  are  you  acquainted  with 
the  repute  in  which  one  Is  held  whose  name 
appears  In  a  patent  medicine  advertisement? 
A.  Yes ;  I  have  heard  it  discussed,  and  have 
read  of  it  a  good  deal.  Q.  In  what  repute 
are  such  men  held  by  the  profession — speak- 
ing as  a  scientific  man — as  doctor?  A.  In  bad 
repute."  Dr.  C.  P.  Price  and  Dr.  A.  T.  Mc- 
Cormlck were  allowed  to  give  similar  testi- 
mony. 

In  Bradstreet  Co.  v.  Gill,  72  Tex.  115.  9 
S.  W.  753,  2  L.  R.  A.  405,  113  Am.  St  Bep. 
768,  Gill  sued  the  Bradstreet  Company  for  a 
report  published  concerning  him  by  It  as  a 
commercial  agency  in'  which  he  was  reported 
"in  blank."  The  court  held  that  what  the 
words  "in  blank"  meant  according  to  the 
key  furnished  by  the  defendant  to  Its  sub- 
scribers might  be  shown,  but  that  it  was 
improper  to  show  what  effect  such  a  report 
would  have  upon  plaintiff's  standing  in  com- 
mercial circles.  The  court  said:  "It  was 
only  the  opinion  of  the  witnesses  about  a 
matter  that  the  jury  were  capable  of  Judging 
and  which  It  was  their  duty  to  determine. 
If  the  rating  meant  that  the  plaintiff  had  no 
credit  and  no  capital,  and  such  rating  was 
false,  it  was  libelous,  and  actionable  per  se, 
and  the  Jury  should  have  been  left  to  esti- 
mate its  effect  without  the  Influence  of  the 
opinions  of  witnesses,  however  competent 
to  Judge  of  such  matters.  Townsend  on  Slan- 
der and  Libel,  297.  If  the  plaintiff  suffer- 
ed special  damage  by  loss  of  credit,  the  in- 
jury and  the  cause  of  it  were  susceptible 
ol  proof,  direct  proof  by  the  persons  with 
whom  his  credit  suffered.  If  there  was  a 
general  loss  of  credit  or  breaking  down  of 
commercial  character  and  it  was  not  sus- 
ceptible of  proof,  it  was  a  matter  of  opin- 
ion for  the  Jury  only,  unaided  by  the  opin- 
ions of  outsiders."  In  McDuff  v.  Detroit 
Evening  Journal  Co.,  84  Mich.  1,  47  N.  W. 
671,  22  Am.  St  Rep.  673,  similar  evidence 
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was  held  Incompetent  The  court  said: 
"The  rules  of  pleading  are  founded  upon 
reason  and  fairness.  The  Issue  in  ordinary 
lawsuits  Is  limited.  The  parties  are  more  or 
less  familiar  with  the  transaction  involved, 
and  the  defendant  may  fairly  be  presumed 
to  have  some  knowledge  of  the  testimony 
against  him,  and  what  witnesses  he  can  pro- 
duce to  meet  it.  In  a  libel  suit,  under  an  al- 
legation of  general  damages  only,  the  issue 
is:  What  damages  has  the  plaintiff  suffer- 
ed generally  In  the  community  where  he  is 
known  by  the  publication  of  the  libelous  ar- 
ticle, and  not  what  he  had  suffered  In  indi- 
vidual instances,  where  those  who  have 
known  him  have  treated  him  differently 
from  what  they  did  before.  In  the  latter 
case,  if  he  wishes  to  recover  damages,  he 
must  allege  them.  No  other  rule  would  be 
fair  and  reasonable." 

The  plaintiff  was  not  a  doctor.  He  did  not 
allege  any  special  damages.  If  special  dam- 
ages have  been  sustained  by  reason  of  a  libel, 
as  if  the  plaintiff's  business  has  been  Injured 
or  other  loss  suffered  by  reason  of  it,  such 
matters  should  be  specially  pleaded.  The 
proof  referred  to  did  not  show  that  the  plain- 
tiff had  suffered  special  damages.  It  was 
simply  the  opinion  of  witnesses  as  to  what 
doctors  as  a  class  would  think.  This  la 
not  a  question  of  expert  testimony.  The 
jury,  when  the  facts  are  shown,  can  judge 
of  this  as  Intelligently  as  the  witnesses  who 
were  introduced.  The  plaintiff  was  proper- 
ly allowed  to  show  that  he  had  been  ridiculed 
and  laughed  at  by  his  friends  and  acquaint- 
ances on  account  of  the  publication.  What 
had  been  thus  snld  to  him  was  competent  to 
show  bis  mortification  of  feelings.  He  was  al- 
so properly  permitted  to  show  that  there  was 
a  scale  of  prices  paid  for  cards  of  this  sort, 
the  amount  paid  being  dependent  upon  the  of- 
fice of  the  person ;  for  this  proof  would  tend  to 
show  that  persons  who  knew  of  the  custom 
of  paying  for  such  cards  might  conclude  that 
the  plaintiff  had  sold  his  signature.  In  oth- 
er words  the  jury  may  hear  proof  of  all  facts 
which  would  enable  them  Intelligently  to 
understand  the  impression  which  the  publi- 
cation would  reasonably  make  on  the  plain- 
tiff's friends  and  acquaintances  or  the  public 
generally.  But  it  is  not  a  question  of  expert 
testimony  as  to  what  Impression  would  be 
made  on  a  certain  person  or  class  of  per- 
sons. When  the  facts  are  before  the  Jury, 
they  can  judge  of  this  as  Intelligently  as  the 
witness.  In  Riley  v.  Lee,  88  Ky.  610,  11  S. 
W.  714,  11  Ky.  Law  Rep.  588  (21  Am.  St. 
Rep.  358),  this  court,  after  a  full  discussion 
of  the  authorities  as  to  what  constitutes  a 
libel,  thus  stated  Its  conclusion:  "So  it  may 
be  regarded  as  thoroughly  settled  that  If  the 
written  or  printed  publication  tends  to  de- 
grade the  person  about  whom  .lt  Is  written 
or  printed — that  is,  if  it  tends  to  reduce  his 
character  or  reputation  in  the  estimation  of 
his  friends  or  acquaintances  or  the  public, 


from  a  higher  to  a  lower  grade,  or  if  it  tends 
to  disgrace  him;  that  is,  if  it  tends  to  de- 
prive him  of  the  favor  and  esteem  of  his 
friends  or  acquaintances  or  the  public,  or 
tends  to  render  him  odious,  ridiculous,  or 
contemptible  in  the  estimation  of  his  friends 
or  acquaintances  or  the  public— it  is  per  se 
actionable  libel."  In  Humphrey  v.  Miller,  19 
E.  C.  L.  250,  a  circular  was  sent  out  written 
by  the  secretary  of  a  society  for  the  protec- 
tion of  the  trade  which,  imputed  certain  spe- 
cific facts  to  the  plaintiff.  It  was  held  that  a 
witness  could  not  be  asked  what  he  under- 
stood by  finding  a  person's  name  in  such  a 
circular.  We  are  therefore  of  opinion  that 
the  court  erred  In  admitting  the  testimony 
above  referred  to. 

It  is  earnestly  Insisted  for  the  defendant 
that  the  publication  is  not  actionable.  There 
ia  an  Important  difference  between  verbal 
slander  and  a  written  or  printed  publication. 
Words  verbally  spoken  are  not  actionable 
per  se  ordinarily,   unless  they  impute  a 
crime,  but  words  which  are  written  or  print- 
ed are  actionable  when  they  subject  the 
person  to  disgrace,  ridicule,  odium,  or  con- 
tempt in  the  estimation  of  his  friends  and  ac- 
quaintances or  the  public.  How  far  the  pub- 
lication in  question  would  subject  a  person 
to  ridicule  or  contempt  or  make  him  odious 
is  a  question  for  the  jury,  \whlle  there  is 
some  conflict  in  the  authorities,  we  concur 
with  those  holding  that  a  person  is  entitled 
to  the  right  of  privacy  as  to  his  picture,  and 
that  the  publication  of  the  picture  of  a  per- 
son without  his  consent,  as  a  part  of  an  ad- 
vertisement for  the  purpose  of  exploiting 
the  publisher's  business,  is  a  violation  of 
the  right  of  privacy,  and  entitles  him  to  re- 
cover without  proof  of  special  damages.  See 
Paveslch  v.  New  England  Life  Insurance 
Company,  122  Ga.  100,  50  S.  E.  68,  69  L.  R. 
A.  101,  106  Am.  St  Rep.  104,  2  Am.  &  Eng. 
Ann.  Cas.  561,  and  notes.  It  is  a  fraud  on  the 
public  to  publish  indorsements  of  public  men 
In  publications  of  this  character  which  are 
not  genuine.  A  man  has  the  right  to  complain 
when  he  is  published  in  a  directory  having  a 
circulation  of  8,000,000  copies,  as  indorsing  a 
patent  medicine  he  has  never  seen.   To  pub- 
lish with  the- forged  letter  his  picture  and 
a  sketch  of  him  is  to  give  weight  to  the 
letter.    The  defendant  did  not  publish  the 
letter  as  It  was  written  when  sent  to  It  by 
Its  agent.    The  original  letter  began  with 
these  words,  "I  join  with  my  congressional 
associates,"  etc.  In  publishing  It  the  defend- 
ant omitted  the  words  "with  my  congression- 
al associates,"  and  the  sketch  published  above 
the  letter  shows  the  writer  of  it  knew  the 
plaintiff  was  not  a  member  of  Congress.  It 
has  become  a  custom  In  the  press  to  publish 
the  pictures  of  prominent  public  men;  but 
it  is  a  very  different  thing  for  a  manufac- 
turer to  use  without  authority  such  a  man's 
picture  to  advertise  his  goods  in  connection 
with  a  forged  letter  Indorsing  the  goods. 

The  court  did  not  err  in  refusing  to  give 
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the  instructions  asked  by  the  defendant  on 
the  trial.  There  was  no  substantial  error 
In  the  Instructions  which  the  court  gave  the 
Jury;  but. on  another  trial  the  court  will 
conform  instruction  No.  1  to  what  was  said 
In  Riley  t.  Lee  In  defining  libel.  The  court 
will  also  Instruct  the  Jury  that  If  the  defend- 
ant published  the  letter  Innocently  and  In 
good  faith,  believing  It  to  be  genuine,  they 
may  consider  this  in  mitigation  of  damages, 
and  give  it  such  weight  as  they  think  proper. 

We  have  not  deemed  It  necessary  to  de- 
termine whether  the  court  properly  overruled 
the  motion  to  quash  the  process,  as  the  ap- 
peal enters  the  defendant's  appearance  to  the 
case,  and  It  will  be  before  the  court  on  the 
return  of  the  action  to  the  circuit  court  In 
any  event  L.  &  N.  R.  R.  Co.  et  al.  v.  B.  D. 
Chestnut  &  Bro.,  115  Ky.  43,  72  8.  W.  851, 
24  Ky.  Law  Rep.  1846,  and  cases  cited.  The 
rule  is  one  generally  recognized.  It  Is  thus 
stated  in  S  Cyc.  511,  where  a  number  of  au- 
thorities are  given:  "If  the  appeal  is  to  a 
reviewing  court,  it  Is  a  general  appearance 
in  the  sense  that  on  reversal  and  remand 
to  the  trial  court  defendant  is  in  court  for 
the  purpose  of  further  proceedings  without 
any  further  steps  to  bring  him  Into  court, 
even  though  the  Judgment  was  reversed  on 
the  ground  that  the  trial  court  had  not  ac- 
quired Jurisdiction  of  the  person  of  defend- 
ant"   We  see  no  other  error  in  the  record. 

On  another  trial  the  court  will  confine  the 
witnesses  to  the  facts  they  know,  exclud- 
ing all  hearsay  testimony  except  on  those 
matters  where  hearsay  is  admissible.  Judg- 
ment is  reversed  and  cause  remanded  for  a 
new  trial. 

O'REAR,  J.,  dissenting. 


FROST  et  al.  v.  CENTRAL  CITT  et  al. 
(Court  of  Appeals  of  Kentucky.   June  18, 1909.) 

1.  Municipal  Corporations  (§  918*)— Fiscal 
Management— Creation  or  Indebtedness 
—Elections— Secret  Baixot. 

An  election  authorized  by  the  general  coun- 
cil of  a  city  of  the  fourth  class  to  submit  the 
question  of  whether  the  city  should  issue  bonds 
to  raise  money  for  the  erection  of  common  school 
buildings  was  not  held  under  any  statutes  re- 
lating to  common  schools,  but  was  a  municipal 
election  held  under  Ky.  St.  {  3490,  subsec.  34 
(Russell's  St  i  1511,  subsec.  34),  authorizing 
cities  of  the  fourth  class  to  Issue  municipal 
bonds  for  municipal  purposes,  and  providing 
that  the  city  council,  II  they  deem  it  necessary 
to  incur  a  debt,  shall  give  notice  of  an  election 
to  determine  whether  the  debt  shall  be  Incurred, 
and,  if  two-thirds  of  the  qualified  electors  vote 
therefor,  shall  provide  by  ordinance  for  creat- 
ing the  debt,  so  that  the  election  was  properly 
held  by  secret  ballot  as  provided  by  the  Consti- 
tution, even  if  elections  relating  to  common  pub- 
lic schools  must  be  held  viva  voce. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  918.*] 


2.  Municipal  Corporations  (f  fill*)— Fiscal 
Management — Issuance  of  Bonds— "Mu- 
nicipal Purposes.  " 

The  erection  of  a  school  building  was  a 
"municipal  purpose"  for  which  the  city  was  au- 
thorised to  issue  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1899;  Dec.  Dig.  f 
911.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4629.] 

3.  Municipal  Corporations  (§  918*)— Fiscal 
Management— Bonds— Elections. 

That  the  issuance  of  school  bonds  was  car- 
ried by  two-thirds  of  the  votes  cast  upon  that 
particular  question  in  •  an  election  held  wirier 
Ky.  St.  |  3490,  subsec.  34  (Russell's  St.  {  1511, 
subsec.  34),  authorizing  the  creation  of  any  in- 
debtedness for  municipal  purposes  if  two-thirds 
of  the  qualified  voters  voted. in  favor  of  incur- 
ring the  indebtedness,  was  sufficient,  even  though 
the  proposition  did  not  receive  two-thirds  of  the 
votes  cast  upon  other  questions  submitted  at  the 
same  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  J  918.*] 

4.  Municipal  Corporations  (S  865*)— Fiscal 
Management— Indebtedness— Limitations 
on  Indebtedness. 

It  is  sufficient  under  Const  |  158,  limiting 
the  indebtedness  of  fourth  class  cities  to  5  per 
cent  of  the  assessed  value  of  the  property,  that 
the  indebtedness  does  not  exceed  the  constitu- 
tional limitation  at  the  time  of  issuance  and 
sale  of  the  bonds,  and  the  fact  that  the  exist- 
ing indebtedness,  together  with  that  created  by 
the  bonds,  exceeded  the  limitation  at  the  time 
of  the  election  to  authorize  the  issuance  of  the 
bonds,  would  not  make  them  invalid;  fbe  in- 
debtedness not  being  created  until  the  bonds 
were  sold. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  865.*] 

5.  Constitutional  Law  (J  38*)— Validity 
or  Statutory  Provisions— Contravening 
Constitution. 

If  the  Constitution  and  statutes  conflict  as 
to  what  shall  constitute  a  majority  in  a  munic- 
ipal election,  the  Constitution  controls. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  {  88.*] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"To  be  officially  reported." 

Action  by  Ed  Frost  and  others  against  the 
City  of  Central  City  and  others  to  enjoin  the 
issuance  of  school  bonds.  From  a  judgwcut 
sustaining  a  demurrer  to  the  petition,  plain- 
tiffs appeal.  Affirmed. 

J.  K.  Freeman,  Jr.,  for  appellants.  Walk- 
er Wilkins  and  Tom  B.  McGregor,  Asst.  Atty. 
Gen.,  for  appellees. 

BARKER,  J.  Central  City  belongs  to  the 
fourth  class  of  municipalities  of  this  com- 
monwealth. Its  general  council,  desiring  to 
aid  the  common  schools  of  the  city  by  erect- 
ing two  new  school  buildings,  duly  and  legal- 
ly passed  an  ordinance  submitting  the  ques- 
tion to  the  qualified  voters  as  to  whether 
or  not  the  city  authorities  should  be  empow- 
ered to  issue  |24,000  of  bonds  for  the  pur- 
pose of  raising  sufficient  money  to  erect  the' 
buildings  in  question.  The  question  of  the 
issuance  of  the  bonds  was  submitted  to  the 
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voters  of  the  city  at  the  regular  election  in 
November,  1908,  and  of  the  votes  cast  upon 
the  question  310  were  In  favor  of  the  Issuance 
of  the  bonds  and  37  against  the  proposition. 
Thereupon  the  city  officials  were  proceeding 
to  issue  and  sell  the  bonds  thus  authorized, 
when  the  appellants,  who  are  citizens  and 
taxpayers  of  Central  City,  Instituted  this  ac- 
tion to  enjoin  this  being  done.  The  peti- 
tion Is  carefully  and  skillfully  drawn,  and 
sets  forth  all  of  the  facts  concerning  the 
-election  and  the  power  of  the  city  to  issue 
the  bonds  In  such  manner  as  that  a  general 
demurrer  raises  all  the  legal  questions  to  be 
adjudicated  In  order  to  determine  whether 
or  not  the  bonds  so  issued  would'  be  valid 
and  legal.  A  general  demurrer  was  inter- 
posed to  the  petition  and  sustained  by  the 
•circuit  court  The  plaintiffs  (appellants)  de- 
clining to  amend  further,  their  petition  was 
dismissed,  and  of  this  judgment  they  are 
now  complaining.  In  discussing  the  ques- 
tions necessary  to  be  adjudicated,  we  find 
It  convenient  to  assume  in  the  argument  that 
■all  the  procedure  leading  up  to  the  issuance 
-of  the  bonds  was  regular  and  valid  except 
-when  the  contrary  Is  stated. 

The  first  question  raised  by  the  demurrer 
Is  whether  or  not  the  election  was  Invalid  be- 
cause the  vote  was  taken  by  secret  ballot 
Instead  of  viva  voce.  The  appellants  Insist 
that, -inasmuch  as  this  was  an  election  con- 
cerning common  school  matters,  the  vote 
.should  have  been  taken  viva  voce  Instead  of  by 
secret  ballot,  as  was  done.  In  disposing  of 
this  question  we  shall  assume  (although  we 
do  not  so  decide)  that  under  the  statutes 
regulating  the  matter  all  elections  concern- 
ing public  schools,  whether  for  trustees  or 
for  the  Imposition  of  taxes,  must  be  by  viva 
voce  vote.  The  election  which  was  held  In 
this  case  was  not  held  under  the  statute 
.regulating  common  school  elections,  although 
the  common  schools  of  the  city  are  to  be  the 
beneficiaries  of  the  proceeds  of  the  bonds 
when  sold.  Cities  of  the  fourth  class  have 
.a  complete  system  of  common  schools  estab- 
lished by  sections  3588-3606,  Ky.  St.  (Russell's 
•St.  H  1561-1579),  inclusive,  and  these  schools 
are  under  the  dominion  and  supervision  of  the 
board  of  education  consisting  of  two  trustees 
from  each  ward  of  the  city ;  and  for  the  sup- 
-port  of  these  schools  the  city  is  authorized  by 
subsection  2  of  section  3490  (Russell's  St.  J 
1511,  subsec.  2)  to  collect  certain  taxes,  but 
It  Is  manifest  that  the  taxes  so  authorized 
are  only  for  the  purpose  of  maintaining 
-schools,  and  not  to  meet  the  extraordinary 
expense  of  erecting  new  buildings.  By  sub- 
section 34  of  section  3490  (Russell's  St.  } 
1511,  subsec.  34)  the  city  has  general  power, 
when  authorized  In  the  manner  therein  polnt- 
•ed  out,  to  issue  municipal  bonds  for  the  pur- 
pose of  meeting  municipal  needs  and  liabili- 
ties. This  subsection  Is  as  follows:  "If  at 
any  time  the  board  of  council  shall  deem  It 
necessary  to  incur  any  Indebtedness,  the  pay- 
ment of  which  cannot  be  met  without  exceed- 


ing the  income  and  revenue  provided  for  the 
city  for  that  particular  year,  they  shall  give 
notice  of  an  election  by  the  qualified  voters  of 
the  town  to  be  held,  to  determine  whether  such 
Indebtedness  shall  be  Incurred.  Such  notice 
shall  specify  the  amount  of  the  Indebtedness 
proposed  to  be  incurred,  the  purpose  or  pur- 
poses of  the  same,  and  the  amount  of  money 
necessary  to  be  raised  annually  by  taxation 
for  an  interest  and  sinking  fund,  as  herein 
provided.  Such  notice  shall  be  published  for 
at  least  two  weeks  in  some  newspaper  pub- 
lished in,  or  of  general  circulation  In  such 
town,  or  by  posting  written  or  printed  no- 
tices at  three  or  more  public  places  in  such 
town.  If,  upon  a  canvass  of  the  votes  cast 
at  such  election,  It  appears  that  two-thirds 
of  all  the  qualified  electors  In  such  town  shall 

|  have  voted  In  favor  of  Incurring  such  indebt- 
edness, It  shall  be  the  duty  of  the  board  of 

I  council  to  pass  an  ordinance  providing  for 
the  mode  of  creating  such  Indebtedness,  and 
of  paying  the  same.  But  such  indebtedness 
shall  not  In  any  event  exceed  the  limit  pro- 
vided in  the  Constitution  for  cities  of  the 
fourth  class.  And  in  such  ordinances  pro- 
vision shall  be  made  for  the  levy  and  col- 
lection of  an  annual  tax  upon  all  real  and 
personal  property  subject  to  taxation  within 
such  town,  sufficient  to  pay  the  interest  on 
such  Indebtedness  as  It  falls  due;  and  also 
to  constitute  a  sinking  fund  for  the  pay- 
ment of  the  principal  thereof,  within  a  period 
of  not  more  than  twenty  years  from  the  time 
of  contracting  the  same.  It  shall  be  the  duty 
of  the  board  of  council  in  each  year  there- 
after, at  the  time  at  which  other  taxes  are 
levied,  to  levy  a  tax  sufficient  for  such  pur- 
pose, In  addition  to  the  taxes  by  this  chapter 
authorized  to  be  levied.  Such  tax,  when  col- 
lected, shall  be  kept  In  the  treasury  as  a 
separate  fund,  to  be  Inviolably  appropriated 
to  the  payment  of  the  principal  and  interest 
of  such  Indebtedness."  The  election  under 
discussion  was  held  under  this  statute,  and 
not  under  any  statute  concerning  graded  or 
common  schools.  The  erection  of  the  school 
buildings  is  clearly  a  municipal  purpose,  and 
the  city  Is  authorized  by  the  statute  to  Issue 
bonds  in  furtherance  of  its  purposes  when- 
ever authorized  by  a  two-thirds  majority  of 
the  qualified  voters  so  to  do.  When  the 
buildings  are  erected,  they  will  be  under  the 
supervision  and  control  of  the  board  of  edu- 
cation, as  all  the  other  property  dedicated  to 
public  education  Is  held  and  controlled. 
Therefore  the  election  which  was  held  was 
a  municipal  election  and  was  properly  taken 
by  secret  ballot,  as  provided  by  the  Constitu- 
tion. The  case  of  Bowman,  etc.,  v.  City  of 
Middlesboro,  etc.,  91  S.  W.  726,  28  Ky.  Law 
Rep.  1290,  Is  not  authority  for  the  position 
that  this  election  should  have  been  taken  by 

'  viva  voce  vote.  The  opinion  holds  expressly 

!  to  the  contrary.  In  that  case  there  were  two 
questions  submitted  to  the  people:  One  was 
concerning  the  imposition  of  a  tax  for  the 
maintenance  of  the  public  schools,  and  the 
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other  was  whether  or  not  the  city  was  au- 
thorized to  Issue  $12,000  of  bonds  for  the 
erection  of  a  school  buildlrfg.  The  tax  ques- 
tion was  submitted  under  the  law  regulating 
common  school  elections,  and  was  properly 
taken  by  a  viva  voce  vote ;  but  the  question 
of  the  Issuance  of  the  bonds,  which  was  pre^ 
cisely  similar  to  that  in  the  case  at  bar,  was 
submitted  to  the  voters  by  secret  ballot,  and 
the  election  was  expressly  approved  In  the 
opinion.  On  the  question  In  hand  It  Is  said : 
"It  will  be  observed  that  the  question  of 
whether  or  not  a  tax  should  be  Imposed  was 
submitted  to  the  voters  at  a  viva  voce  elec- 
tion, and  the  question  whether  or  not  the  In- 
debtedness of  $12,000  should  be  Incurred  was 
submitted  to  them  upon  the  official  ballots. 
Both  propositions  were  adopted  by  a  vote 
of  480  for  and  18  against  The  result  was  duly 
declared,  and  thereupon  the  city  council  pro- 
ceeded by  ordinance  to  provide  for  the  ls- 
sual  of  $12,000  of  bonds."  It  Is  also  held 
In  the  opinion  that  the  bonds  were  munici- 
pal bonds  with  which  the  board  of  educa- 
tion had  nothing  to  do,  but  that  the  fact  that 
they  were  signed  and  ratified  by  that  board 
did  not  Invalidate  them. 

It  Is  further  objected  that  the  right  to  Is-, 
sue  the  bonds  did  not  carry  at  the  election, 
not  having  received  two-thirds  of  the  votes 

!  cast  at  the  election.  This  objection  is  based 
upon  the  fact  that,  while  the  affirmative  of 
the  question  of  the  issuance  of  the  bonds 
received  more  than  two-thirds  of  the  votes 

|  cast  upon  that  question,  yet  it  is  conceded 
that  it  did  not  receive  two-thirds  of  the 
highest  number  of  votes  cast  on  other  mat- 
ters at  the  general  election.  In  the  case  of 
Belknap  v.  City  of  Louisville  et  al.,  99  Ky. 
474,  36  S.  W.  1118,  18  Ky.  Law  Rep.  313, 
34  L.  R.  A.  256,  69  Am.  St  Rep.  478,  we 
held  that,  where  the  issuance  of  municipal 
bonds  was  required  to  be  submitted  to  the 
people,  the  affirmative  of  the  proposition 
should  receive  the  requisite  majority  of  all 
the  votes  cast  at  the  election,  whether  on 
the  particular  proposition  of  the  Issuance  of 
the  bonds  or  on  other  questions;  but  this 
role  was  changed  in  the  case  of  Montgomery 
County  Fiscal  Court  v.  Trimble,  104  Ky. 
629,  47  S.  W.  773,  20  Ky.  Law  Rep.  827,  42 
L.  R.  A-  738,  wherein  the  Belknap  Case 
was  overruled,  and  the  principle  established 
that  in  such  elections  the  affirmative  was  only 
required  to  receive  the  requisite  majority  of 
the  votes  actually  cast  upon  the  question.  This 

!  last  rule  has  been  reaffirmed  In  Worthington 
v.  Board  of  Education  of  City  of  Lexington, 
71  S.  W.  879,  24  Ky.  Law  Rep.  1510,  Turpin 
v.  Madison  County  Fiscal  Court,  etc.,  105 
Ky.  226,  48  S.  W.  1085,  20  Ky.  Law  Rep. 
1131,  and  Board  of  Education  of  Winchester 
v.  City  of  Winchester,  120  Ky.  591,  87  8.  W. 
768,  27  Ky.  Law  Rep.  994. 

The  third  and  last  objection  to  the  validi- 
ty of  the  bonds  Is  that  at  the  time  the  elec- 
tion was  held  the  city  already  had  a  bonded 
debt  so  great  that,  under  section  158  of  the 
120  8.W.— 24 


Constitution,  no  additional  indebtedness  could 
be  created.  Prior  to  the  adoption  of  the 
present  Constitution,  Central  City  had  guar- 
anteed $30,000  of  the  bonds  of  the  Central 
City  Water  Company,  a  private  corporation, 
and  these  bonds  were  outstanding  and  un- 
paid at  the  time  the  election  was  held ;  but 
since  and  before  the  Institution  of  this  ac- 
tion all  these  bonds  were  paid  off  by  the 
principal  debtor  and  the  bonds  are  now  can- 
celed. So  that  the  city  has  no  bonded  in- 
debtedness whatever  at  the  present  time. 
The  assessed  value  of  all  the  property  of  the 
municipality  Is  $483,000.  By  the  terms  of 
section  158,  cities  of  the  fourth  class  are 
authorized  to  contract  an  indebtedness,  when 
properly  authorized  by .  vote,  not  exceeding 
5  per  cent,  of  the  assessed  value  of  its  prop- 
erty. With  $30,000  of  water  bonds  out- 
standing clearly  no  further  Indebtedness 
could  be  created.  With  the  water  bonds  paid 
off  and  discharged  the  city  will  be  authorized 
to  incur  an  Indebtedness  of  $24,000,  the 
amount  Involved  here.  The  question,  then, 
is  whether  or  not  the  indebtedness  is  creat- 
ed at  the  time  of  the  election  or  at  the  time 
of  the  Issuance  and  sale  of  the  bonds.  Clear- 
ly the  election  is  only  one  of  the  steps  nec- 
essary to  be  taken  In  order  to  legally  create 
the  indebtedness,  and  the  indebtedness  Itself 
Is  not  created  until  the  bonds  are  sold.  No 
good  would  result  in  holding  that  the  election 
is  void  because  at  the  time  it  was  held  the 
city  could  not  under  the.  Constitution  have 
Issued  the  bonds  which  the  voters  authorized. 
Every  substantial  good  Intended  to  he  ef- 
fectuated by  the  Constitution  will  be  sub- 
served by  holding  that  the  right  to  issue  the 
bonds  is  to  be  determined  by  the  condition 
of  the  Indebtedness  of  the  municipality  at 
the  time  the  bonds  are  sold.  The  Intention 
of  the  Constitution  was  to  limit  the  aggre- 
gate amount  of  the  bonded  indebtedness  of 
municipalities ;  and,  when  this  is  effectuated 
and  the  Indebtedness  kept  within  the  pre- 
scribed limits,  the  whole  Intent  of  the  train- 
ers of  that  Instrument  is  subserved.  In  28 
Cyc.  p.  1584,  the  rule  on  the  subject  In  hand 
is  thus  stated :  "The  time  of  the  actual  issue 
of  municipal  bonds  Is  the  time  for  determin- 
ing whether  the  debt  limit  is  exceeded."  And 
in  support  of  this  text  the  following  cases 
are  cited:  Redding  v.  Esplen,  207  Pa.  248, 
56  Atl.  431;  Thompson-Houston  Electric  Co. 
v.  Newton  (C.  C.)  42  Fed.  723;  Prlckett  v. 
Marcellne  (C.  C.)  65  Fed.  469.  It  will  be 
observed  that  there  Is  a  difference  In  the 
language  of  section  157  of  the  Constitution 
and  that  of  subsection  2  of  section  3490  of 
the  Kentucky  Statutes  as  to  what  shall  con- 
stitute a  majority  vote  on  the  question  of 
the  issuance  of  the  bonds.  It  is  apparent, 
however,  that  the  Legislature  Intended  to 
conform  the  act  to  the  Constitution;  but 
whether  it  did  or  not  the  Constitution  pre- 
vails. With  this  construction,  all  that  was 
necessary  for  the  affirmative  of  the  propo- 
sition as  to  the  issuance  of  the  bonds  to 


Digitized  by 


370 


120  SOUTHWESTERN  REPORTER. 


CKr- 


carry  was  that  It  should  receive  two-thirds 
of  the  votes  cast  upon  the  question  at  the 
election;  and  this  the  demurrer  concedes  It 
received. 

In  conclusion,  we  are  of  opinion  that  there 
are  no  substantial  objections  to  the  validity 
of  the  bond  Issue  involved  In  the  case  be- 
fore us,  and  therefore  the  Judgment  of  the 
circuit  court  sustaining  the  general  demurrer 
of  the  appellees  and  dismissing  the  petition 
is  affirmed. 


REES  v.  KRANTH,  Mayor,  et  aL 
(Court  of  Appeals  of  Kentucky.  June  10, 1909.) 

Municipal  Corporations  (8  917*)— Issuance 
of  Bonds— Validity  or  Proceedings. 
Ky.  St  1909,  |  3637,  subd.  3  (Russell's  St 
I  1643),  provides:  That  a  city  of  the  fifth  class 
may,  If  the  council  deem  It  necessary,  Incur  in- 
debtedness which  cannot  be  met  by  the  annual 
levy  authorized  by  law ;  that  the  council  shall 
give  notice  to  the  qualified  electors  of  an  elec- 
tion to  determine  the  question,  which  notice 
shall  specify  the  amount  of  the  proposed  indebt- 
edness, its  purpose,  the  amount  necessary  to  be 
raised  annually  by  taxation  for  interest  and 
sinking  fund,  and,  if  two-thirds  of  the  qualified 
electors  vote  for  the  indebtedness,  the  council 
shall  by  ordinance  provide  therefor  and  for  its 
payment  by  levy  of  an  annual  tax  to  pay  in- 
terest and  create  a  sinking  fund  sufficient  to 
pay  the  debt  within  20  years.  A  city  council 
by  ordinance  recited  the  necessity  of  incurring 
an  indebtedness,  and  that  they  give  notice  to 
the  qualified  electors  of  an  election  to  determine 
whether  it  should  be  incurred,  to  take  place  up- 
on a  specified  date,  that  the  notice  should  spec- 
ify the  amount  of  proposed  indebtedness,  $15,- 
000;  the  purposes  thereof  being  the  construc- 
tion, etc.,  of  streets,  and  the  time  of  maturity, 
amount  to  be  raised  annually  for  interest,  and 
sinking  fund  for  20  years.  The  notice  as  spec- 
ified was  duly  published,  and  at  the  election 
over  two-thirds  of  the  electors  voted  for  the  in- 
debtedness. The  council  subsequently  provided 
by  ordinance  for  the  issue  of  bonds  payable  at 
fire-year  periods  up  to  20  years  after  issue  and 
for  the -annual  levy  of  a  tax  to  pay  interest  and 
constitute  a  sinking  fund  for  payment  of  prin- 
cipal within  a  period  of  20  years.  Held,  that 
the  proceedings  were  in  substantial  compliance 
with  the  statute,  rendering  the  bonds  valid,  in 
the  absence  of  any  claim  or  proof  of  a  viola- 
tion of  Const  SI  157,  158,  159,  relating  to  mu- 
nicipal indebtedness,  taxation,  and  issuance  of 
bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  917.*] 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  officially  reported." 

Action  by  W.  A.  Rees  against  George  W. 
Kranth,  Mayor  of  the  City  of  Eminence,  and 
others.  Judgment  of  dismissal,  and  plaintiff 
appeals.  Affirmed. 

Moody  &  Barbour,  for  appellant.  D.  A. 
Sachs,  Jr.,  for  appellees. 

SETTLE,  C.  J.  The  appellant,  W.  A.  Rees, 
a  resident  taxpayer  of  the  city  of  Eminence, 
and  owner  of  property  of  the  value  of  $5,000 
situated  therein,  brought  this  action  against 
the  city  of  Eminence,  Its  mayor  and  council, 
to  prevent  by  injunction  the  sale  by  them  of 
bonds  issued  to  the  amount  of  $15,000,  upon 


the  ground  that  the  issue  and  sale  thereof 
were  unauthorized  by  law.  The  circuit  court 
sustained  a  demurrer  to  the  petition  and  dis- 
missed the  action,  and  from  the  Judgment 
manifesting  that  ruling  this  appeal  is  prose- 
cuted. 

Eminence,  which  Is  a  city  of  the  fifth  class, 
finding  it  necessary  to  raise  money  with 
which  to  repair  its  present  streets,  and  con- 
struct others,  at  a  regular  meeting  of  its 
city  council  held  October  6,  1908,  at  which 
its  mayor  and  all  the  members  of  the  council 
were  present,  unanimously  adopted  the  fol- 
lowing ordinance:  "The  city  council  of  the 
city  of  Eminence  do  ordain  as  follows:  That 
they  deem  it  necessary  to  Incur  an  indebted- 
ness, the  payment  of  which  cannot  be  met 
by  the  levy  authorized  by  law  that  they  give 
notice  of  an  election  by  the  qualified  electors 
of  the  city  to  be  held  on  November  8,  1908, 
which  Is  the  next  general  election  day,  to  de- 
termine whether  such  Indebtedness  shall  be 
incurred.  That  such  notice  shall  specify  the 
amount  of  the  indebtedness  proposed  to  be 
incurred  which  is  $15,000.00,  the  purpose  or 
purposes  of  the  same  being  the  construction, 
repair  and  improvement  of  the  streets  and 
tfvenues  made  and  to  be  made  within  the 
said  city  of  Eminence;  that  said  $15,000.- 
00  is  to  mature  as  follows:  $4,000.00  to  ma- 
ture in  five  years;  $4,000.00  to  mature  in 
ten  years;  $3,000.00  to  mature  in  fifteen 
years,  and  $3,000.00  to  mature  in  twenty 
years,  and  all  bearing  interest  at  five  per 
cent  per  annum,  that  the  amount  of  money 
to  be  raised  annually  for  interest  is  $750.00, 
each  year  for  the  first  five  years,  $550.00  each 
for  the  second  five  years,  $350.00  each  for 
the  third  five  years  and  $150.00  each  for  the 
fourth  five  years,  that  it  is  necessary  to  raise 
annually  for  a  sinking  fund  $800.00,  each 
year  for  the  first  fifteen  years  and  $600.00  an- 
nually for  the  last  five  years."  Following  the 
adoption  of  the  foregoing  ordinance,  and  aft- 
er due  publication  of  the  notice  as  therein 
specified,  an  election  was  held  in  the  city  of 
Eminence  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1908,  to  take  the  sense 
of  its  voters  as  to  the  question  of  whether 
the  Indebtedness  of  $15,000  contemplated  by 
the  ordinance  should  be  incurred,  at  which 
election  more  than  four-fifths  of  all  the  vo- 
ters voting  voted  in  favor  of  incurring  the 
indebtedness.  The  votes  cast  at  the  elec- 
tion were  duly  canvassed  by  the  board  of 
election  commissioners  for  Henry  county, 
who  certified  that  there  were  cast  In  the 
election  in  favor  of  the  city's  incurring  such 
indebtedness  256  votes  and  against  the  prop- 
osition 56  votes;  the  majority  in  favor  of 
Incurring  the  Indebtedness  being  200.  The 
certificate  showing  this  result  was  spread 
upon  the  records  of  the  city  and  filed  in  the 
office  of  the  clerk  of  the  Henry  county  court. 

At  a  subsequent  regular  meeting  of  the 
city  council  held  April  6,  1909,  that  body  by 
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•  unanimous  vote  adopted  the  following  ad- 
ditional ordinance:   "The  city  council  of  the 
dty  of  Eminence  do  ordain  as  follows:  It 
appearing  to  the  board  of  council  of  the  dty 
of  Eminence  that  an  election  held  in  the 
dry  of  Eminence  on  the  first  Tuesday  after 
the  first  Monday  In  November,  1906,  that 
more  than  two-thirds  of  all  the  qualified 
voters,  electors  of  the  dry  of  Eminence  voted 
In  favor  of  Incurring  an  indebtedness  of  $15,- 
000.00,  for  the  purposes  of  providing  funds 
for  the  construction,  repair  and  improvement 
of  the  streets  and  avenues  made  and  to  be 
made  within  the  said  dty  of  Eminence  and 
for  an  annual  tax  npon  the  taxable  property 
real  and  personal  in  said  city  sufficient  to 
constitute  a  sinking  fund  for  the  payment 
of  the  principal  and  interest  on  said  Indebt- 
edness of  $15,000.00.    It  is  now  therefore 
ordered  that  such  indebtedness  shall  be  creat- 
ed by  the  lssual  and  sale  of  not  exceeding 
thirty  bonds  of  said  city  in  the  sum  of  $500.- 
00  each  payable  as  follows:   Four  thousand 
dollars  of  said  principal  Indebtedness  of  $15,- 
000.00  being  eight  (8)  bonds  shall  be  payable 
after  the  expiration  of  five  years  after  the 
date  of  their  lssual ;  four  thousand  dollars  of 
said  prlndpal  indebtedness  of  $15,000.00,  be- 
ing eight  (8)  bonds  shall  be  payable  after  the 
expiration  of  ten  years  from  the  date  of  their 
lssual;  four  thousand  dollars  of  said  prln- 
dpal  Indebtedness  of  $15,000.00  being  eight 
(8)  bonds  shall  be  payable  after  fifteen  years 
from  the  date  of  their  lssual;  and  three 
thousand  dollars  of  said  principal  indebted- 
ness of  $15,000.00  being  six  (6)  bonds  shall 
be  payable  after  the  expiration  of  twenty 
years  from  the  date  of  their  lssual.   All  of 
■aid  bonds  shall  bear  interest  at  the  rate  of 
five  per  cent  per  annum  from  the  date  of 
their  lssual  and  shall  have  attached  to  them 
interest  coupons  and  shall  be  signed  by  the 
mayor  of  the  city  of  Eminence  and  the  clerk 
•f  the  board  of  council  and  made  payable 
principal  and  Interest,  at  the  Farmers'  & 
Drovers'  Bank,  Eminence,  Ky.,  and  further 
time,  terms  and  place  of  sale  of  said  bonds 
shall  be  advertised  at  least  two  weeks  in  the 
Henry  News,  a  weekly  newspaper,  published 
at  Eminence,  Ky.,  and  said  bonds  shall  be 
offered  for  sale  by  sealed  bids  addressed  to 
the  clerk  of  the  dty  of  Eminence,  Ky.,  the 
board  of  council  reserving  the  right  to  ac- 
cept or  reject  any  or  all  bids.   There  shall 
be  levied  annually  a  tax  upon  all  real  and 
personal  property  subject  to  taxation  within 
said  dty  of  Eminence,  of  not  more  than  30 
cents  upon  each  $100.00  thereof  for  the  first 
five  years  ;  of  not  more  than  27  cents  upon 
each   $ 100.00  thereof  for  the  second  five 
years ;  of  not  more  than  23  cents  upon  each 
$100.00  thereof  for  the  third  five  years  and  of 
not  more  than  15  cents  upon  each  $100.00 
thereof  for  the  fourth  five  years,  the  proceeds 
thereof  to  be  applied  to  the  payment  of  the 
interest  on  said  bonds  as  it  falls  due  and  to 
constitute  a  sinking  fund  for  the  payment  of 
the  principal  of  said  debt  within  a  period  of 
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from  five  to  twenty  years  as  the  bonds  ma- 
ture and  the  interest  becomes  due  as  afore- 
said. A  copy  of  said  ordinance  is  filed  here- 
with as  part  hereof  marked  *B.' " 

The  question  to  be  determined  Is:  Should 
the  city  of  Eminence  be  enjoined  from  sell- 
ing the  bonds  to  the  amount  of  $15,000  thus 
issued? 

The  authority  possessed  by  the  dty  to  in- 
cur such  an  Indebtedness  as  Is  here  pro- 
posed is  conferred  by  section  3637,  Ky.  St 
1909  (Russell's  St  i  1643),  which  provides: 
"To  levy  and  collect  annually  an  ad  valorem 
tax,  not  exceeding  75  cents  on  each  $100.00 
of  the  assessed  value  of  all  real  and  person- 
al property  within  such  city  except  as  here- 
inafter provided:  Provided,  that  any  time 
the  city  council  shall  deem  it  necessary  to 
Incur  any  indebtedness,  the  payment  of 
which  cannot  be  met  by  the  levy  authorized 
by  law,  they  shall  give  notice  of  an  election 
by  the  qualified  electors  of  the  town,  to  be 
held  to  determine  whether  such  indebtedness 
shall  be  incurred.  Such  notice  shall  specify 
the  amount  of  the  indebtedness  proposed  to 
be  incurred,  the  purpose  or  purposes  of  the 
same,  and  the  amount  of  money  necessary 
to  be  raised  annually  by  taxation  for  an  In- 
terest and  sinking  fund  as  herein  provided. 
Such  notice  shall  be  published  for  at  least 
two  weeks  in  some  newspaper  published  in 
or  of  general  circulation  in  such  town,  or  by 
posting  written  or  printed  notices  at  three 
or  more  public  places  in  such  town.  If,  up- 
on a  canvass  of  the  votes  cast  at  such  elec- 
tion, it  appears  that  two-thirds  of  all  the 
qualified  electors  in  such  town  shall  have 
voted  in  favor  of  incurring  such  indebted- 
ness, it  shall  be  the  duty  of  the  city  council 
to  pass  an  ordinance  providing  for  the  creat- 
ing of  such  indebtedness,  and  of  paying  the 
same;  and  in  such  ordinances  provision 
shall  be  made  for  the  levy  and  collection 
of  an  annual  tax  upon  all  real  and  personal 
property  subject  to  taxation  within  such 
town,  sufficient  to  pay  the  interest  op  such 
indebtedness  as  it  falls  due;  and  also  to 
constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereof  within  a  period  of  not 
more  than  twenty  years  from  the  time  of 
contracting  the  same.  It  shall  be  the  duty 
of  the  dty  council  in  each  year  thereafter, 
at  the  time  at  which  other  taxes  are  levied, 
to  levy  a  tax  sufficient  for  such  purposes,  in 
addition  to  the  taxes  by  this  chapter  author- 
ized to  be  levied.  Such  tax  when  collected 
shall  be  kept  In  the  treasury  as  a  separate 
fund,  to  be  Inviolably  appropriated  to  the 
payment  of  the  principal  and  interest  of  such 
Indebtedness." 

The  proceedings  leading  to  the  lssual  of 
the  bonds  in  question  seem  to  conform  in  all 
substantial  particulars  to  the  provisions  of 
the  statute,  supra.  This  being  true,  and  it 
not  being  alleged  in  the  petition,  or  other- 
wise made  to  appear,  that  the  incurring  of 
the  Indebtedness  proposed  to  be  placed  upon 
the  city  of  Eminence  will  violate  any  of  the 
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restrictions  Imposed  by  sections  157,  158,  and 
159  of  the  state  Constitution,  no  reason  is 
perceived  for  our  Interfering  with  the  sale 
by  the  city  of  the  bonds  ready  to  be  placed 
on  the  market,  the  proceeds  of  which  arc 
to  be  used  In  repairing  and  constructing 
streets.  In  the  case  of  Morris  v.  Hoagland 
(Ky.)  116  S.  W.  684,  this  court  approved 
the  incurring  of  a  similar  Indebtedness,  but  of 
lesser  amount,  on  the  part  of  the  town  of  New 
Castle.  Although  New  Castle  is  a  town  of 
the  sixth  class,  section  3705,  Ky.  St  1909 
(Russell's  St  i  1701),  under  which  it  exer- 
cised the  power  to  incur  the  Indebtedness 
referred  to,  Is  substantially  the  same  as  sec- 
tion 3637,  subsec.  3,  Ky.  St  1909  (Russell's 
St  S  1643),  applying  to  cities  of  the  fifth 
class.  It  Is  apparent  from  a  comparison  of 
the  proceedings  in  this  case  with  those  fol- 
lowed by  the  town  of  New  Castle,  that  the 
authorities  of  the  city  of  Eminence  closely 
followed  the  steps  approved  by  this  court  in 
the  case  of  Morris  v.  Hoagland,  supra. 
Judgment  affirmed. 


BENNETT  v.  BENNETT'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    June  19, 
1909.) 

Executors  and  Administrators  (g  443*) 
—Action  bt  Administrator— Pleadings— 
Issues. 

The  allegation  In  an  answer,  in  an  action 
against  a  surviving  husband  by  the  administra- 
tor of  bis  wife  to  recover  on  a  note  executed 
by  the  husband  to  the  wife,  that  at  the  death 
of  the  wife  the  husband  became  entitled,  as  the 
surviving  husband,  to  her  personal  estate  does 
not  amount  to  a  denial  of  the  petition  alleging 
the  heirship  of  the  deceased  wife. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  f  443.*] 

2.  ExKCtrroBS  and  Administrators  (f  443*) 
—Action  by  Administrator— Pleadings- 
Issues. 

The  answer,  in  an  action  against  a  surviv- 
ing husband  by  the  administrator  of  his  wife  to 
recover  on  a  note  executed  by  the  husband  to 
the  wife,  alleging  that  the  deceased  wife,  nor 
her  estate,  was  indebted  to  any  person  at  the 
date  of  plaintiff's  qualification  as  administrator, 
did  not  specifically  deny  the  averment  of  the 
petition  that  the  administrator  and  his  wife 
were  creditors  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  §  443.*]  • 

8.  Executors  and  Administrators  (|  426*) 
—Recovery  of  Assets  of  Estate— Actions. 
An  action  for  the  recovery  of  personal 
property  of  a  decedent,  or  for  the  recovery  of 
money  due  his  estate,  must  be  brought  by  the 
personal  representative,  except,  where  the  per- 
sonal representative  refuses  to  sue,  the  action 
may  be  brought  by  a  creditor  or  heir  at  law, 
making  the  personal  representative  a  party  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1663:  Dec. 
Dig.  i  426.*] 


4.  Executors  and  Administrators  (f  426*) 
— Recoveby  of  Assets  of  Estate— Actions. 

Where  no  personal  representative  of  a  de- 
cedent has  been  appointed,  application  must  be 
made  to  the  county  court  by  a  creditor  or  heir 
at  law,  desiring  to  sue  for  personal  property 
of  the  decedent  or  for  money  due  the  estate, 
for  the  appointment  of  an  administrator,  and 
after  the  appointment  the  action  may  be  main- 
tained. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  5  1663 :  Dec 
Dig.  i  426.*] 

5.  Executors  and  Administrators  (8  17*) — 
Appointment  or  Administrator  —  Stat- 
utes. 

Under  Ky.  St.  55  3896,  3897  (Russell's  St. 
§g  3919,  3920),  providing  that  the  court  shall 
grant  administration  to  the  relatives  of  dece- 
dent applying  therefor,  preferring  the  surviv- 
ing husband  or  wife,  and  then  such  others  as 
are  next  entitled  to  distribution,  etc.,  and  where 
no  such  person  applies  for  administration  at 
the  second  county  court  from  the  death  of  dece- 
dent the  court  may  grant  administration  to 
a  creditor,  or  any  other  person,  in  its  discre- 
tion, the  county  court,  on  the  failure  of  the 
surviving  husband  or  others  next  entitled  to 
distribution  to  apply  for  appointment  of  an  ad- 
ministrator, may  appoint  a  stranger,  who  need 
not  be  a  creditor  of  the  estate,  though  the  fact 
that  he  sustains  that  relation  adds  to  his  right 
to  receive  the  appointment  over  one  not  a  cred- 
itor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §J  43-59;  Dec 
Dig.  i  17.*] 

6.  Husband  and  Wife  (|  HQ*)— Separate; 
Property  of  Wife. 

A  husband,  who  executed  a  note  to  his 
wife  for  money  received  by  her  as  heir  of  her 
mother,  thereby  made  the  note  the  wife's  sep- 
arate property,  and  thereby  deprived  himself 
of  any  right  to,  or  interest  in,  either  the  money 
or  the  note,  and  the  fact  that  the  note  did  not 
in  terms  recite  that  it  was  for  the  wife's  sep- 
arate use  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  I  119.*] 

7.  Descent  and  Distribution  (I  32*)  — 
Right  of  Surviving  Husband— Statutes. 

A  husband  in  1889  gave  a  note  to  his  wife 
for  money  received  by  her  as  heir  of  her  mother. 
He  renewed  the  note  in  1899.  The  wife  died 
childless  and  intestate  in  1906.  Held,  that  un- 
der Ky  St.  §  2132  (Russell's  St  |  4637),  en- 
acted in  1894,  defining  the  right  of  the  surviv- 
ing husband  to  the  property  of  the  deceased 
wife,  the  husband  could  only  acquire  a  half  of 
the  surplus  personalty  of  the  estate  of  the  de- 
ceased wife,  for  the  note  was  the  separate  prop- 
erty of  the  wife,  in  which  he  never  acquired 
any  vested  right  prior  to  her  death  subsequent 
to  the  enactment  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec  Dig.  I  52.*] 

&  Executors  and  Administrators  (f  434*) — 
Collection  of  Assets— Set-Off. 

Where,  In  an  action  against  a  surviving 
husband  by  the  administrator  of  the  wife  to 
recover  on  a  note  executed  by  the  husband  to 
the  wife,  the  court  could  not  ascertain  the 
amount  of  the  surplus  personal  estate  left  by 
the  wife,  it  could  not  allow  the  husband  a  cred- 
it in  the  judgment  in  favor  of  the  administrator 
of  one-half  of  the  amount  of  the  note,  nor  allow 
a  set-off  for  the  value  of  personal  property  be- 
longing to  the  estate,  and  wrongfully  converted 
by  the  brothers  and  sisters  of  the  deceased  wife. 

[Ed.  Note.— For  other  canes,  see  Executors 
and  Administrators,  Cent  Dig.  |  1706;  Dec 
Dig.  |  434.*] 


•For  other  cans  see  same  toplo  and  section  NUMBER  la  Dec.  *  Am.  Diss.  1907  to  date,  &  Reporter  Indexes 
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Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

fc  "To  be  officially  reported." 
'  Action  by  Sallle  K.  Bennett's  Adminis- 
trator again  H.  J.  Bennett    From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

'  A.  R.  Burnam  ft  Son,  for  appellant.  X 
A.  Sullivan  and  S.  M.  Wallace,  for  appellee 

'  SETTLE,  C.  X  This  appeal  presents  for 
review  a  judgment  of  the  Madison  circuit 
court,  whereby  appellee,  J.  J.  Embry,  as  ad- 
ministrator of  the  estate  of  Sallle  K.  Ben- 
nett, deceased,  recovered  of  the  appellant, 
H.  X  Bennett,  upon  a  note,  $1,838.44,  with 
interest  from  March  1,  1899,  which  the  lat- 
ter executed  as  of  that  date  to  the  dece- 
dent, in  renewal  of  a  note  for  $1,000,  that 
bore  date  November  5,  1889,  and  which,  with 
Its  accumulated  interest,  down  to  the  date 
of  the  renewal,  amounted  to  $1,838.44.  The 
decedent,  Sallle  K.  Bennett,  was  the  wife 
of  the  appellant,  and  lived  with  him  as  such 
from  the  time  of  their  marriage  in  1866  un- 
til her  death,  June  18,  1906.  She  died  child- 
less and  Intestate  The  $1,000  for  which  the 
original  note  was  executed  by  appellant 
seems  to  have  been  received  by  the  wife 
from  the  sale  of  her  interest  In  a  tract  of 
land  Inherited  from  her  mother.  Appellant's 
answer  to  the  petition  of  the  administrator 
denied  the  right  of  the  latter  to  a  judgment 
against  him  for  the  amount  of  the  note  in 
question,  or  any  part  thereof,  upon  three 
grounds:  (1)  That  the  decedent  nor  her  es- 
tate was  Indebted  to  any  person  in  any  sum 
at  tbe  time  of  appellee's  appointment  and 
qualification  as  administrator,  and  that  there 
was  no  occasion  for  his  appointment  or  qual- 
ification; (2)  that  the  $1,000  for  which  ap- 
pellant executed  to  the  decedent  the  original 
note,  with  her  knowledge  and  consent,  went 
into  his  hands  immediately  following  Its  re- 
ceipt by  her,  was  never  out  of  his  possession 
before  ber  death,  and  at  her  death  the  same, 
with  Its  accumulated  Interest  and  all  other 
personal  property  of  the  decedent,  became, 
by  virtue  of  the  statute  In  force  at  the  time 
of  his  marriage  to  the  decedent,  his  proper- 
ty ;  (3)  that  at  the  death  of  the  decedent  her 
brothers  and  sisters  without  right  took  pos- 
session of,  and  divided  among  themselves, 
a  large  amount  of  her  personal  property,  con- 
sisting of  furniture,  silverware,  and  other 
articles,  which  under  the  law  belonged  to 
him  as  tbe  surviving  husband,  and  were  of 
tbe  value  of  $1,000,  and  that  he  was  enti- 
tled to,  and  should  be  allowed  to,  set  off 
this  amount  against  any  judgment  appellee, 
as  administrator,  might  recover  of  him.  Tbe 
circuit  court  sustained  a  demurrer  to  the 
answer;  and,  appellant  having  failed  to 
plead  further,  judgment  went  against  him 
as  already  Indicated. 

As  to  tbe  first  ground  of  defense,  It  may 
be  said  It  is  patent  from  tbe  statements  of 
both  the  petition  and  answer  that  the  dece- 


dent died  tbe  owner  of  considerable  person- 
al estate,  in  addition  to  tbe  note  in  contro- 
versy, and  also  patent  from  the  averments 
of  the  petition  that  appellee,  the  adminis- 
trator, and  his  wife  are  creditors  of  the  es- 
tate, and  the  latter  a  sister  and  heir  at  law 
of  the  decedent  The  heirship  is  not  con- 
troverted by  the  answer,  unless  It  can  be 
said  that  the  mere  allegation  of  the  answer 
that  appellant,  at  tbe  death  of  decedent 
became  entitled  as  the  surviving  husband  to 
her  personal  estate,  amounts  to  a  denial  of 
that  fact,  which  we  do  not  think  can  be  so 
construed.  Nor  do  we  think  the  further  gen- 
eral averment  of  the  answer  that  "Sallle  K. 
Bennett  nor  her  estate,  were  indebted  to 
any  person  for  any  sum  whatever  at  the 
date  of  the  plaintiff's  qualification  as  ad- 
ministrator" is  tantamount  to  a  specific  de- 
nial of  the  statement  In  the  petition  that  ap- 
pellee and  bis  wife  are  creditors  of  tbe  es- 
tate We  are  of  opinion  that  the  pleadings 
make  a  sufficient  showing  of  the  facts  (1) 
that  there  were  debts  against  the  decedent's 
estate;  (2)  that  she  left  a  considerable  per- 
sonal estate  to  be  administered.  An  action 
for  the  recovery  of  personal  property  left  by 
a  decedent,  or  for  the  recovery  of  money  due 
the  decedent's  estate,  must  be  brought  by 
the  personal  representative.  If,  however,  tbe 
personal  representative  refuse  to  bring  the 
action,  It  may  be  brought  by  a  creditor,  or 
heir  at  law  of  tbe  decedent,  against  the  per- 
son wrongfully  in  possession  of  the  proper- 
ty or  owing  money  to  the  estate  but  in 
such  case  the  personal  representative  must 
be  made  a  party  defendant  to  the  action, 
and  his  refusal  to  Institute  it  alleged. 
Where  there  is  no  personal  representative, 
application  must  be  -  made  to  the  county 
court  by  tbe  creditor  or  belr  at  law  to  have 
one  appointed,  and  the  appointment  be  made, 
before  such  action  can  be  maintained.  Wil- 
liams v.  Coffman  (Ky.)  101  S.  W.  919;  Nel- 
son v.  Nelson,  96  S.  W.  t&4,  29  Ky.  Law 
Rep.  885.  The  rule  In  question  Is  thus  stat- 
ed in  McLeinore,  etc.,  v.  Sebree  Coal  ft  Mln- 
.ing  Co.,  121  Ky.  63,  88  S.  W.  1062,  28  Ky. 
Law  Rep.  26,  123  Am.  St  Rep.  201:  "The 
personal  property  of  an  intestate  does  not 
pass  to  or  vest  In  the  belr  at  law,  but  in 
the  personal  representative  appointed  as  pro- 
vided by  law.  If  suit  be  necessary  for  the 
recovery  of  a  demand  due  the  estate  of  an 
Intestate,  it  must  be  brought  by  the  person- 
al representative,  but  if  he  fall  to  sue  the 
debtor,  and  refuse  on  demand  of  the  heir 
at  law  to  do  so,  the  latter  may  bring  the 
action  by  making  the  administrator  a  defend- 
ant The  same  is  true  as  to  guardian  and 
ward,  trustee  and  cestui  que  trust.  This 
doctrine  is  supported  by  numerous  author- 
ities." Brunk  v.  Means,  11  B.  Mon.  216; 
McChord  v.  Fisher's  Heirs,  13  B.  Mon.  194; 
Roberts'  Adm'r  v.  Eales,  10  Ky.  Law  Rep. 
360;  Loyd  v.  Loyd,  46  S.  W.  485,  20  Ky. 
Law  Rep.  347. 
A  further  question  Is,  Had  the  county 
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court  the  legal  right  to  appoint  appellee  ad- 
ministrator of  the  decedent's  estate,  and  to 
permit  him  to  qualify  as  such?  The  death 
of  the  decedent  occurred,  as  previously  stat- 
ed, Jane  18,  1906.  Appellee's  appointment 
as  administrator  was  not  made  until  De- 
cember 28,  1907.  During  this  Interim  of  18 
months  no  application  appears  to  have  been 
made  by  appellant,  or  any  relation  of  the 
decedent,  to  be  appointed  administrator  of 
her  estate.  Section  3896,  'Ky.  St  (section 
3919,  Russell's  St.),  provides:  "The  court 
having  jurisdiction  shall  grant  administra- 
tion to  the  relations  of  deceased  who  ap- 
ply for  same,  preferring  the  surviving  hus- 
band or  wife,  and  then  such  others  as  are 
next  entitled  to  distribution,  or  one  or  mora 
of  them  who  the  court  shall  judge  will 
best  manage  the  estate."  Section  3897  (sec- 
tion 3920)  provides:  "If  no  such  person  [as 
indicated  in  section  8896)  apply  for  admin- 
istration at  the  second  county  court  from 
the  death  of  an  intestate  the  court  may 
grant  administration  to  a  creditor,  or  to  any 
other  person,  in  the  discretion  of  the  court. 
*  *  *"  As  neither  the  surviving  husband 
nor  other  person  having  a  better  right  than 
.  appellee  had  applied  for  appointment  as 
administrator  of  the  decedent's  estate,  his 
appointment  was  properly  made  by  the  coun- 
ty court.  Indeed,  the  court  might  legally 
have  appointed  him  administrator  at  any 
time  following  the  second  county  court  aft- 
er the  death  of  the  decedent  It  was  not 
even  necessary  that  he  should  have  been 
a  creditor  of  the  estate  to  entitle  him  to 
the  appointment,  though  the  fact  that  be 
sustained  that  relation  added  to  his  right 
to  receive  it,  after  the  failure  of  the  sur- 
viving husband  and  relations  of  the  dece- 
dent to  qualify,  over  one  not  a  creditor  of 
the  estate. 

The  law  gives  no  support  to  appellant's 
claim  that,  upon  the  death  of  his  wife,  he  be- 
came entitled  to  the  note  sued  on  or  the  whole 
of  its  proceeds.  It  is  true  the  note  Is  a  renew- 
al of  another  executed  by  him  to  his  wife 
November  6,  1889,  at  which  time,  as  well  as< 
at  the  date  of  his  marriage,  the  statute  then 
In  force  gave  to  the  surviving  husband,  upon 
the  death  of  the  wife,  the  whole  of  her  sur- 
plus personal  estate,  bnt  whatever  right  ap- 
pellant has  to  the  note  in  question,  or  any 
part  of  its  proceeds,  is  governed  by  the  pro- 
visions of  section  2132,  Ky.  St  (section  4637, 
Russell's  St),  which  is  a  part  of  what  is 
commonly  known  as  the  "Welsinger  'Law," 
enacted  March  15,  1894  (Acts  1894,  p.  176, 
c.  76).  Appellant  relies  upon  the  several 
opinions  of  this  court  In  which  it  was  held 
that,  where  land  was  acquired  by  the  wife 
prior  to  the  passage  of  the  act  of  1894,  in 
which  the  husband  took  an  estate  for  life  as 
tenant  by  the  curtesy,  the  act  of  1894  could 
not  be  made  to  operate  retrospectively,  so 
as  to  divest  the  husband  of  his  vested  rights 
in  his  wife's  real  estate.  Rose  v.  Rose,  104 


Ky.  62,  46  8.  W.  524,  20  Ky.  Law  Rep.  417, 
41  L.  R.  A.  353,  84  Am.  St  Rep.  430;  Mit- 
chell v.  Violett,  104  Ky.  77,  47  S.  W.  195,  20 
Ky.  Law  Rep.  378.  That  rule  cannot,  how- 
ever, apply  to  this  case,  as  the  note  in  ques- 
tion was  the  separate  estate  or  property  of 
appellant's  wife,  in  which  he  never  acquired 
any  vested  right  or  Interest  prior  to  ber 
death,  or  before  the  enactment  of  the  stat- 
ute of  March  15,  1894.  Consequently  what- 
ever Interest  he  took  therein  upon  the  death 
of  the  wife  was  controlled  by  that  act  which 
gave  him  only  one-half  of  the  wife's  surplus 
personal  estate.  It  Is  true  that  when  the 
$1,000  for  which  appellant  executed  the  or- 
iginal note  was  received  by  her  as  an  heir 
at  law  of  her  mother,  It  became  in  law  her 
general  estate,  and  If  appellant  had  then,  as 
he  might  have  done  by  virtue  of  his  marital 
rights,  appropriated  it  by  reducing  it  to 
his  possession,  without  executing  his  note  to 
the  wife  for  it  or  intending  to  repay  it  the 
act  would  have  constituted  a  conversion-  of 
the  money  to  his  own  use,  and  made  it  bis. 
But  by  executing  to  his  wife  the  note  for  it 
he  made  the  note  her  separate  property,  and 
thereby  deprived  himself  of  any  right  to,  or 
interest  In,  either  the  money  or  note,  and  at 
the  same  time  conferred  upon  her  the  power 
to  dispose  Of  the  note  in  any  manner  she 
might  deem  proper.  That  the  note  did  not  in 
terms  recite  that  it  was  for  the  wife's  sepa- 
rate use  was  not  material.  The  fact  that  it 
was  executed  to  her  by  the  husband  for  money 
of  hers  which  she  had  permitted  him. to  use, 
upon  his  undertaking,  expressed  in  the  note, 
to  repay  It,  made  the  instrument  her  sepa- 
rate property,  exclusive  of  the  husband. 
For,  as  said  by  this  court  In  Maraman's 
Adm'r  v.  Maraman,  4  Mete  84:  "Though  a 
stranger's  conveyance  of  property,  or  cove- 
nant to  pay  money  to  a  married  woman,  or 
to  a  trustee  for  her,  in  order  to  give  her  a 
separate  use,  must  contain  words  indicat- 
ing such  intention,  it  seems  to  be  well  set- 
tled that  such  words  are  unnecessary  In  a 
husband's  conveyance  or  covenant"  Gaines" 
Adm'r  v.  Poor,  3  Mete.  503,  79  Am.  Dec. 
559;  Ward  v.  Crotty,  4  Mete.  59. 

As  appellant  did  not,  prior  to  the  passage  of 
the  act  of  March  15, 1804,  acquire  a  vested  in- 
terest in  the  note  of  $1,000,  and  could  not  have 
done  so  In  the  renewal,  he  was  liable  for 
the  whole  thereof  at  the  time  of  its  renewal, 
March  1,  1899,  then  amounting  to  $1,838.44, 
and  such  liability  continued  on  the  renewal 
until  It  was  merged  In  the  judgment  And 
while  under  the  act  of  March  15,  1894,  he  is 
entitled  to  one-half  of  the  surplus  personal 
estate  left  by  his  wife,  Including  the  note 
in  controversy,  the  amount  of  sue*,  surplus, 
or  his  half  thereof,  cannot  be  ascertained  un- 
til whatever  debts  that  are  chargeable  to  the 
wife's  estate  shall  have  been  paid.  This  be- 
ing true,  it  would  not  have  been  proper  for 
the  circuit  court  to  have  allowed  appellant 
credit  In  the  judgment  rendered  against  him 
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In  this  cane  In  favor  of  the  administrator 
of  his  deceased  wife's  estate,  by  half  the 
amount  of  the  note  sued  on,  and  equally  im- 
proper to  have  allowed  his  set-off  for  the 
value  of  the  personal  property  belonging  to 
tbe  estate  alleged  to  have  been  wrongfully 
converted  by  the  brothers  and  sisters  of  the 
decedent 

This  was  not  an  action  to  settle  the  de- 
cedent's estate.  Consequently  the  adminis- 
trator was  not  required  to  make  a  showing 
of  the  assets  or  indebtedness  of  the  estate. 
80  we  are  not  called  upon  to  say  whether, 
If  this  were  an  action  in  equity  to  settle  the 
estate,  appellant  should  be  allowed  to  retain 
half  or  any  part  of  the  note  sued  on  as  his 
share  of  his  wife's  personal  estate,  or  cred- 
ited with  same,  as  against  the  administrator, 
or  whatever  judgment  the  latter  might  be 
entitled  to  recover.  It  is  the  policy  and  in- 
tent of  the  statutes  of  this  state  that  the 
property  of  decedents  left  undisposed  of  at 
death  shall,  for  the  purpose  of  collecting  the 
same,  ascertaining  and  protecting  the  rights 
of  creditors  and  heirs,  and  properly  trans- 
mitting the  title  of  record,  be  subjected  to 
the  process  of  administration.  This  action 
contains  no  earmarks  that  would  seem  to 
indicate  any  departure  from  the  policy  refer- 
red to ;  its  apparent  purpose  being  to  collect 
the  assets  of  the  decedent's  estate  that  Its 
debts  may  be  paid,  and  the  surplus  distrib- 
uted to  appellant  and  the  heirs  at  law  of 
the  decedent,  as  by  statute  required. 

Finding  no  error  in  the  judgment  appealed 
from,  it  is  affirmed. 


L.  &  3.  A.  STEWART  ▼.  BLUB  GRASS 
CANNING  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.  June  19, 1909.) 

"To  be  officially  reported." 

On  petition  for  rehearing.  Petition  denied. 

For  former  opinion,  see  117  S.  W.  401. 

BARKER,  J.  Under  the  Influence  of  the 
learning  and  zeal  displayed  by  counsel  in  the 
petition  for  a  rehearing  in  this  case,  we  have 
examined  the  record  with  more  than  usual 
care.  As  stated  in  the  opinion,  the  petition 
of  the  plaintiffs  was  amended  several  times, 
and  the  allegations  were  confused  and  pro- 
lix. There  was  much  in  the  whole  proce- 
dure that  was  irregular,  and  perhaps  errone- 
ous; but  it  Is  the  duty  of  the  court  to  pass 
by  all  errors  and  irregularities  which  are 
not  prejudicial  to  the  substantial  rights  of  the 
parties,  and  to  award  a  judgment  as  Justice 
requires.  We  are  satisfied  that  the  defend- 
ants had  a  fair  and  impartial  trial  of  their 
case,  and  that  the  Judgment  rendered  against 
them  is  just.  The  issues  were  originally 
tried  by  a  Jury  and  found  adversely  to  the 
defendants.  Afterwards  the  court  seems  to 
have  transferred  tbe  case  to  equity,  and  aft- 
er a  reconsideration  he  reached  the  same  con- 
clusion as  did  the  jury. 

Believing,  as  above  stated,  that  the  conclu- 
sion reached  meted  out  substantial  justice  to 
tbe  parties,  we  are  constrained  to  overrule 
the  petition  for  a  rehearing;  and  it  is  30  or- 
dered. 
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CZARNECKI  et  al.  v.  BOLEN-DARNALL 
COAL  CO. 

(Supreme  Court  of  Arkansas.   May  24,  1909.) 

1.  Nuisance  (S|  44,  72*)— Liability  or  Per- 
son Cbeatinq. 

If  a  person  creates  and  maintains  either  a 
public  or  private  nuisance,  he  is  liable  to  per- 
sons who  have  suffered  thereby  in  the  use  or  en- 
joyment of  their  property. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent^Dig.  Si  107-109,  164-169;  Dec.  Dig.  St 

2.  Nuisance  (|  53*)— Actions— Question  fob 
Jubt. 

Under  the  maxim  that  one  should  use  his 
own  property  so  as  not  to  injure  another, 
whether  a  dump  pile  of  a  coal  mine  which  had 
been  permitted  to  burn  for  three  years,  diffus- 
ing noxious  odors  and  fluids  over  the  lands  of 
others,  constituted  a  nuisance,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  |  129 ;  Dec.  Dig.  S  53.*] 

3.  Nuisance  (S  8*)— Duct  to  use  One's 
Property  so  as  not  to  Injure  Others- 
Application  of  Rule. 

While  the  maxim  would  not  apply  to  the 
use  by  a  coal  mining  company  of  things  rea- 
sonably essential  to  the  proper  operation  of  its 
mine,  a  dump  pile  permitted  to  burn  and  dif- 
fuse noxious  vapors  would  not  fall  within  the 
exception;  it  not  appearing  that  it  is  either 
customary  or  necessary  to  burn  the  waste  plac- 
ed upon  the  dump,  or  that  the  fire  coula  not 
be  extinguished,  though  the  dump  itself  be  a 
customary  adjunct  to  a  coal  mine. 

[Ed.  Note.— :For  other  cases,  see  Nuisance, 
Dec.  Dig.  8  8.*] 

4.  Nuisance  (S  50*)— Damages. 

If  a  nuisance  causes  a  permanent  injury  to 

§rop*erty,  the  measure  of  damages  would  be  the 
epreciation  in  the  rental  value  of  the  proper- 
ty, but,  if  the  injury  be  only  temporary  or 
removable,  the  measure  of  damages  would  be 
the  depreciation  in  the  rental  value  of  the  prop- 
erty during  the  time  of  its  maintenance  or  to 
the  time  of  suit  to  recover  therefor. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §S  118-127;  Dec  Dig.  8  50.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty ;  Daniel  Hon,  Judge. 

Consolidated  actions  by  Antoni  Czarneckl 
and  others  against  the  Bolen-Darnall  Coal 
Company.  There  was  a  directed  verdict  for 
defendant,  and  plaintiffs  appeal.  Reversed 
and  remanded  for  a  new  trial. 

C.  T.  Wetherby,  for  appellants.  Oscar  L. 
Miles,  for  appellee. 


McCULLOCH,  C.  J.  Antoni  Czarneckl  in- 
stituted an  action  against  the  Bolen-Darnall 
Coal  Company  to  recover  alleged  damages  to 
bis  real  property,  situated  in  the  town  of 
Hartford,  Sebastian  county,  Ark.  The  own- 
ers of  other  adjacent  real  estate  instituted 
similar  actions  against  the  same  defendant, 
and  the  cases  were  consolidated  and  tried 
together.  When  the  several  plaintiffs  bad 
introduced  their  evidence,  the  court  gave  a 
peremptory  instruction  in  faror  of  the  de- 
fendant, and  the  plaintiffs  have  appealed. 

The  facts  set  forth  in  the  complaint,  and 


which  the  evidence  tended  to  prove,  are  sub- 
stantially as  follows:  The  defendant  owns 
and  operates  a  coal  mine  at  Hartford,  Ark. 
It  opened  the  mine  and  began  operations  in 
January ,  1902.  The  plaintiffs  own  bouses 
and  lots  near  by,  some  of  which  are  occupied 
by  them  as  their  homes  and  some  are  rented 
out  to  'tenants.  The  defendant  in  opening  and 
operating  the  mine  removed  the  waste  prod- 
uct, Including  dirt,  shale,  slate,  slack  coal, 
sulphur,  and  other  waste  substances,  and  pil- 
ed It  near  by,  thus  forming  an  enormous 
dump  pile  whkh  at  the  time  of  the  action 
was  estimated  to  contain  about  1,000  car 
loads.  The  waste  product  is  hauled  out  of 
the  mine  in  cars  and  dumped,  and  as  the  pile 
grows  the  tracks  are  extended.  This  method 
of  removing  the  waste  and  dumping  it  near 
the  mine  is  shown  to  be  customary  in  oper- 
ating coal  mines.  When  the  dump  pile  was 
of  small  proportions,  say  about  50  car  loads, 
it  became  Ignited  and  continued  to  burn  as 
the  size  of  it  was  increased  by  the  dally 
additions  of  the  waste  products.  At  the 
time  of  the  trial,  It  had  been  burning  about 
three  years,  and  the  testimony  tended  to 
prove  that  the  burning  of  the  waste  caused 
quantities  of  smoke  and  sulphur  fumes,  and 
other  noxious  vapors  and  gases,  to  arise 
constantly  from  the  pile,  and,  being  carried 
by  the  wind,  to  render  the  adjacent  hoir?s 
uninhabitable,  and  to  make  it  dangerous  to 
health  to  live  therein;  also,  that  the  burn- 
ing of  the  dump  pile  caused  quantities  of 
sulphur,  alkali,  salts,  and  other  substances 
to  be  separated  from  the  waste  product  and 
to  become  soluble  in  water;  and  that  rains 
falling  upon  the  dump  carried  said  substan- 
ces In  solution  upon  the  plaintiffs'  property, 
ruining  their  wells,  destroying  vegetation, 
shrubbery,  and  shade  trees.  The  premises  of 
the  plaintiffs  are  situated  near  this  burning 
dump  pile,  and  it  Is  claimed  that  they  were 
damaged  in  this  way. 

Did  this  state  of  the  pleadings  and  evi- 
dence make  a  case  for  the  Jury,  or  did  the 
court  correctly  give  a  peremptory  Instruction 
for  the  defendant?  If  the  defendant  has 
created  and  maintained  either  a  public  or  a 
private  nuisance,  and  the  plaintiffs  have  suf- 
fered thereby  in  the  use  or  enjoyment  of 
their  property,  the  remedy  at  law  for  the 
recovery  of  damages  is  complete.  "Dam- 
ages," says  Mr.  Joyce,  "to  the  special  Inju- 
ry of  the  plaintiff  may  be  recovered  where 
tbey  are  occasioned  by  an  act  which  Is  in- 
dictable as  a  public  nuisance.  And  there 
may  be  a  recovery  in  an  action  to  recover 
damages  for  a  nuisance  for  inconvenience 
and  discomfort  suffered  by  the  plaintiff,  and 
which  materially  impaired  the  comfortable 
and  healthful  enjoyment  of  his  property  by 
himself  and  family."  8  Joyce  on  Damages, 
S  2151.  "A  nuisance  may  be  both  public  and 
private  in  its  character.  In  so  far  as  it  is 
public  the  person  who  suffers  a  peculiar  dam- 
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age  therefrom  has  a  right  of  action.  There' 
are  three  things  which  one  who  sued  on  ac- 
count of  a  public  nuisance  must  show  In  ad- 
dition to  the  existence  thereof  before  he  can 
recover:  (1)  A  particular,  or,  more  exactly 
■peaking,  a  peculiar,  Injury  to  himself  be- 
yond that  which  Is  suffered  by  the  rest  of 
the  public.  (2)  The  Injury  to  him  must,  ac- 
cording to  some  courts,  be  direct,  and  not 
merely  consequential.  (8)  It  must  be  of  a 
substantial  character,  not  fleeting  or  evanes- 
cent. *  *  *  One  who  has  sustained  dam- 
age peculiar  to  himself  from  a  common  nui- 
sance has  a  cause  of  action  against  the  per- 
son creating  or  maintaining  it,  although  a 
like  injury  has  been  sustained  by  numerous 
other  persons."  4  Sutherland  on  Damages, 
i  1068;  Fisher  v.  Zumwalt,  128  Cal.  493,  01 
Pac.  82.  This  court  In  Durfey  v.  Thalhelmer, 
85  Ark.  544,  109  S.  W.  519,  adopted  the  rule, 
which  is  undoubtedly  In  accord  with  Justice 
and  which  seems  to  be  approved  by  the  large 
majority  of  adjudged  cases,  that  "It  is  the 
duty  of  every  one  to  so  use  his  property  as 
not  to  Injure  that  of  another."  "The  max- 
im that  one  should  enjoy  or  use  his  own 
property  so  as  not  to  Injure  that  of  another, 
or  the  rights  of  another,  is  a  principle  of 
extensive  application  In  the  law  of  nuisance. 
It  Is  a  sound  as  well  as  an  ancient  maxim 
of  the  law.  It  is  an  established  rule  as  old 
as  the  common  law  itself,  and  Is  supported 
by  the  soundest  wisdom.  It  may  be  extended 
in  its  meaning  to  the  rule  that  one  should 
not  so  use  his  property  as  to  work  harm  or 
annoyance  to  another,  or  use  it  in  such  man- 
ner as  to  Infringe  upon  the  rights  of  others." 
Joyce  on  the  Law  of  Nuisances,  f  27.  In  the 
opinion  in  Durfey  v.  Thalhelmer,  supra, 
Judge  Battle  quoted  with  approval  the  fol- 
lowing statement  of  the  law  from  the  New 
York  Court  of  Appeals  in  Bohan  v.  Port 
Jervis  Gaslight  Co.,  122  N.  Y.  18,  25  N.  E. 
246,  9  L.  R.  A.  711:  "While  every  person 
has  exclusive  dominion  over  his  own  proper- 
ty, and  may  subject  it  to  such  uses  as  will 
subserve  his  wishes  and  private  Interests, 
he  is  bound  to  have  respect  and  regard  for 
his  neighbor's  rights.  The  maxim,  'Sic  utere 
tuo  ut  alienum  non  Usdas,'  limits  his  pow- 
ers. He  must  make  a  reasonable  use  of  his 
property,  and  a  reasonable  use  can  never 
be  construed  to  include  those  uses  which  pro- 
duce destructive  vapors  and  noxious  smells, 
and  result  in  material  injury  to  the  prop- 
erty and  to  the  comfort  of  the  existence  of 
those  who  dwell  in  the  neighborhood.  The 
reports  are  filled  with  cases  where  this  doc- 
trine has  been  applied,  and  it  may  be  con- 
fidently asserted  that  no  authority  can  be 
produced  holding  that  negligence  is  essen- 
tial to  establish  a  cause  of  action  for  in- 
juries of  such  a  character."  According  to 
the  principles  thus  announced,  and  under  the 


testimony  adduced  at  the  trial  below,  the 
plaintiffs  clearly  had  the  right  to  have  then- 
case  submitted  to  the  Jury,  and  an  award 
of  damages  would  have  been  justified.  The 
burning  dump  pile  constituted  a  nuisance — 
at  least,  the  jury  might  have  so  found — and 
its  continued  maintenance  was  a  sufficient 
ground  for  the  recovery  of  damages. 

It  is  argued  that  a  distinction  should  be 
made  as  to  a  coal  mine,  because  of  the  fact 
that  it  Is  operated  at  a  fixed  place,  and  can- 
not be  moved  like  manufacturing  plants. 
Another  way  of  stating  this  recognized  dis- 
tinction is  that  in  the  operation  of  a  coal 
mine  the  material  Is  not  brought  to  or  ac- 
cumulated on  the  land,  like  a  manufacturing 
plant,  but  that  it  Is  found  and  utilized  there. 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
126,  6  AO.  453,  57  Am.  Bep.  445;  Bobb  v. 
Carnegie,  145  Pa.  324,  22  AtL  649,  14  L.  R. 
A.  829,  27  Am.  St  Rep.  694.  This  distinc- 
tion is  doubtless  a  sound  one  as  to  things 
which  are  reasonably  essential  to  the  proper 
operation  of  the  mine.  Now,  the  evidence 
In  this  case  shows  that  it  is  customary  in 
the  operation  of  mines  to  dump  the  waste 
products,  near  the  entrance  to  the  mine;  but 
lt,does  not  appear  that  It  is  either  customary 
or  necessary  to  burn  the  waste,  or.  that  the 
fire  could  not  have  been  extinguished.  The 
evidence  in  this  case  shows  that  the  pile  was 
comparatively  small  when  It  became  Ignited, 
but  it  burned  steadily  for  more  than  three 
years  because  of  the  fact  that  the  waste 
product  containing  inflammable  matter  had 
been  dally  added  to  it  until  the  pile  has 
grown  to  Immense  proportions.  The  evi- 
dence does  not  show  precisely  how  the  pile 
became  Ignited,  but  it  was  shown  that  it  Is 
customary  to  throw  the  ashes  from  the  boiler 
on  the  pile,  and  it  may  have  become  ignited 
in  this  way.  Instead  of  taking  the  case 
from  the  Jury  by  a  peremptory  Instruction, 
the  court  should  have  submitted  it  under 
proper  Instructions,  setting  forth  the  law 
applicable  to  the  case.  Mr.  Joyce  lays  down 
the  following  rule  as  to  the  measure  of  dam- 
ages in  such  cases:  "Where  a  nuisance  caus- 
es a  permanent  injury  to  property,  the  meas- 
ure of  damages  will  be  the  depreciation  in 
the  value  of  the  property;  that  Is,  the  dif- 
ference between  Its  value  before  and  after 
the  injury.  If,  however,  the  injury  Is  not 
a  permanent  one  but  only  temporary  or  re- 
movable, the  measure  of  damages  will  then 
be  the  depreciation  in  the  rental  value  of 
the  property  durfng  the  time  of  its  mainte- 
nance or  up  to  the  time  of  trial.  8  Joyce  on 
Damages.  (  2150.  In  view  of  another  trial, 
we  call  attention  to  this  rule. 

For  the  error  of  the  court  In  giving  the 
peremptory  instruction,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  for  new 
trial. 
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FERNIMAN  t.  NOWLIN  et  at 
(Supreme  Court  of  Arkansas.    June  7,  1000.) 

1.  Landlord  and  Tenant  (|  245*)— Lien  fob 
Supplies  to  Tenant. 

A  landlord,  who  furnishes  supplies  to  en- 
able the  tenant  to  make  a  crop,  fa  entitled  to 
a  lien  for  the  price  thereof,  and  it  is  immateri- 
al whether  the  tenant  could  or  could  not  hare 
made  the  crop  without  them. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  f  089;  Dec.  Dig.  I  245.*] 

2.  Landlobd  and  Tenant  (|  260*)— Lien  fob 
Supplies— Remedy  of  Landlobd. 

After  the  tenant  has  refused  to  permit 
the  landlord  to  apply  the  crop  to  his  account 
for  supplies,  the  landlord  has  no  right  to  retain 
possession  of  the  crop,  but  could  enforce  his 
lien  by  attachment  pursuant  to  Kirby's  Dig. 
ft  5040,  5041. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  I  1045;  Dec.  Dig.  |  260.*] 

8.  Landlobd  and  Tenant  ft  260*)— Lien  fob 
Supplies— Enforcement. 

Where  the  landlord  sues  in  justice's  court 
to  enforce  his  lien  on  crops  for  supplies,  he  may 
take  an  attachment  for  the  crops  from  that 
court  or  from  the  circuit  court  after  appeal 
thereto. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f  1045;  Dec.  Dig.  |  260.*] 
4.  Chattel  Mortgages  ({  138*)— Lien  fob 

Supplies— Pbiobitt  oveb  Mobtgage. 
The  landlord's  lien  on  a  crop  for  supplies 
to  enable  the  tenant  to  make  the  crop  is  su- 
perior to  a  mortgage  thereon  by  the  tenant 

[Ed.  Note.— For  other  cases,  Bee  Chattel  Mort- 
gages, Cent  Dig.  ti  228-236;  Dec.  Dig.  |  138.*] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Brice  B.  Hudglns,  Judge. 

Action  by  C.  C.  Nowlln  and  another  against 
William  Ferniman.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Charles  Burma  rented  from  C.  C.  Nowlin 
and  D.  S.  Nowlln  the  "Toney  farm"  in  Ma- 
rlon county  for  the  year  1906.  The  Nowllns 
furnished  him  supplies,  as  he  and  they  tes- 
tify, "to  enable  him  to  make  the  crop"  dur- 
ing the  year  1006  according  to  an  itemized 
account  which  amounted  to  the  sum  of 
1103.32.  When  Burrus  gathered  his  cotton 
(two  bales),  he  took  it  to  the  Nowllns'  gin, 
and  told  them  when  it  was  ginned  to  wrap 
it  in  the  bagging  of  one  Wo.  Ferniman  that 
was  at  the  gin.  The  cotton  was  ginned  and 
baled,  being  wrapped  in  Fernlman's  bag- 
ging. The  Nowllns,  having  the  cotton  in 
their  possession,  requested  Burrus  to  let 
them  apply  it  on  his  account  for  supplies 
furnished  him  by  them.  He  refused,  say- 
ing that  he  bad  mortgaged  the  cotton  to 
Ferniman  and  had  promised  to  let  him  have 
it  He  had  gone  with  Ferniman  to  the 
gin  and  turned  the  cotton  over  to  him, 
and  Ferniman  had  marked  It  with  his  brand. 
After  this,  on  the  7th  day  of  February, 
1007,  the  appellees  brought  suit  against  Bur- 
rus and  Ferniman.  They  alleged,  in  sub- 
stance: That  they  were  the  landlords  of 
Burrus  for  the  year  1006,  be  haying  rented 
from  them  the  place  known  as  the  Toney 

•For  other  cuts 


farm ;  that  there  was  due  them  for  rent  the 
sum  of  $10.50,  and  for  supplies  furnished 
him  to  enable  him  to  make  his  crop  during 
that  year  $103.32;  that  Wo.  Ferniman  was 
laying  claim  to  the  cotton  under  a  mortgage 
and  interfering  with  appellees  in  their  pos- 
session of  the  cotton.  They  alleged  that 
they  had  a  lien  on  the  cotton  for  the  rent 
and  supplies  furnished,  and  they  prayed  a 
lien  be  declared  in  their  favor,  and  that 
the  claim  of  Ferniman  be  denied,  and  that 
they  have  judgment  for  the  amount  of 
their  claim  for  rent  and  supplies,  and  that 
the  cotton  be  sold  to  satisfy  the  judgment 

The  cause  in  the  Justice  court  progressed 
to  judgment  in  favor  of  appellees,  and  ap- 
pellant appealed  to  the  circuit  court  In 
the  meantime,  while  the  snit  was  progress- 
ing in  the  Justice  court  appellant  brought 
suit  in  the  circuit  court  of  Marlon  county 
against  appellees  to  replevin  the  cotton,  set- 
ting up  that  Burrus  was  indebted  to  him  in 
account  for  supplies  furnished  him  under  a 
mortgage  on  the  cotton,  that  Burrus  was 
willing  for  appellant  to  have  possession,  bnt 
that  appellees  had  refused  to  deliver  the 
cotton  to  appellant;  that  appellees  pretend- 
ed to  be  the  owners  of  the  cotton,  but  that 
they  had  no  right  or  title  thereto,  and  he 
prayed  for  Judgment  for  possession  and  for 
damages,  etc  The  appellees  answered  the 
complaint  and  set  up  their  claim  to  the  cot- 
ton by  virtue  of  their  landlord's  Hen  for 
rent  and  supplies  furnished;  set  up  the  pro- 
ceedings that  they  had  resorted  to  in  the 
justice  court,  to  which  appellant  had  been 
made  party,  alleging  that  the  suit  in  jus- 
tice court  had  proceeded  to  judgment  in  favor 
of  appellees,  and  that  appellant  had  appeal- 
ed to  the  circuit  court  from  that  Judgment, 
and  that  all  the  issues  in  the  suit  on  ap- 
peal and  the  suit  begun  by  appellant 
against  them  in  the  circuit  court  were  the 
same.  They  prayed  that  the  case  in  the  cir- 
cuit court  be  dismissed,  or  that  same  be 
consolidated  with  the  case  on  appeal  from 
the  justice  court,  that  certified  copies  of  the 
Judgment  then  on  file  from  the  Justice  court 
be  considered  as  part  of  their  answer,  for 
judgment  against  appellant  for  taking  the 
cotton  out  of  their  possession  under  orders 
of  delivery  in  the  present  suit  and  for  prop- 
er orders  for  the  disposition  of  the  cotton 
and  the  application  of  the  proceeds,  and  all 
proper  relief,  etc.  Tbe  court  consolidated 
the  case  on  appeal  from  justice  court  with 
the  suit  begun  in  the  circuit  court  The 
cause  went  to  trial  with  a  Jury,  and  upon 
evidence  as  to  the  claims  and  Hens  of  the 
respective  parties  as  detailed  above.  The 
court,  over  the  objections  of  appellant  re- 
fused to  permit  Burrus  to  answer  the  fol- 
owlng  questions:  "Did  the  supplies  furnish- 
ed you  by  the  Nowllns  enable  yon  to  make 
said  crop?  Could  you  have  made  said  crop 
without  other  supplies  than  those  furnished 


i  same  topic  and  notion  NUMBER  In  Dm.  ft  Am.  Diss.  UV7  to  data,  ft  RaporUr  Indaxaa 

Digitized  by  Google 


FERN  I  MAN  t.  NOWLIN. 


379 


70a  by  Mid  Nowlins?"  The  appellant  duly 
excepted. 

The  court  Instructed  the  Jury,  at  the  re- 
quest of  appellees,  as  follows:  "Gentlemen 
of  the  jury,  I  Instruct  yon  to  find  for  the 
plaintiffs  O.  C.  Nowlln  and  D.  S.  Nowlln, 
the  possession  of  the  two  bales  of  cotton 
In  controversy,  and  also  find  the  value  of 
said  cotton  and  assess  the  plaintiffs'  dam- 
ages for  the  wrongful  taking  and  detaining 
of  said  cotton  equal  to  6  per  cent  interest 
on  the  value  of  said  cotton  from  the  25th 
day  of  March,  1907."  And  refused,  among 
others,  the  following  requests  of  appellant: 
"No.  2.  I  Instruct  you  that,  before  plaintiffs 
will  be  entitled  to  recover,  they  must  show 
that  the  supplies  which  they  furnished  to 
Bald  Bnrrus  did  enable  him  to  make  and 
gather  the  crop,  and,  even  if  It  be, shown 
that  the  supplies  furnished  enabled  him  to 
make  the  crop,  it  is  not  enough,  unless  sup- 
plies were  also  furnished  to  enable  him  to 
gather  the  crop.  No.  3.  I  instruct  you  that 
it  devolves  upon  the  plaintiff  to  show  that 
they  took  steps  by  specific  attachment  with- 
in six  months  after  their  claims  for  rent 
fell  due  to  enforce  their  landlord's  lien  for 
rents,  and,  if  you  find  said  cotton  was  not 
attached  within  said  period,  then  you  will 
find  for  the  defendant,  unless  you  find  that 
said  Burros  turned  said  cotton  over  to  the 
plaintiffs  or  put  them  in  the  possession  of 
same  to  apply  on  their  debt  against  said 
Burros.  No.  4.  I  instruct  that,  unless  you 
find  that  the  supplies  furnished  by  the  plain- 
tiffs Nowlins  to  said  Burros  were  furnished 
for  the  purpose  of  enabling  him  to  make 
and  gather  said  crop,  then  your  verdict 
should  be  for  the  defendant,  Ferniman.  No. 
5.  Ton  are  Instructed  that  the  jennet  is 
not  a  supply  within  the  meaning  of  the 
landlord's  lien  act  herein,  and  cannot  allow 
that  amount  to  Nowlins.  No.  6.  You  are  in- 
structed that  any  supplies  furnished  before 
March  1,  1006,  when  Burros  commenced  to 
make  his  crop,  cannot  be  considered  by  you 
in  estimating  the  amount  of  the  landlord's 
lien  claimed  by  the  plaintiffs.  No.  7.  You 
can  allow  plaintiffs  the  $4.40  taxes  as  part 
of  their  landlord's  lien.  No.  8.  You  cannot 
allow  the  plaintiffs  for  any  of  the  goods  and 
supplies  after  the  crop  season  of  1900  was 
over.  No.  9.  You  are  instructed  that,  if 
plaintiffs  took  one-fourth  of  the  cotton  as 
rent,  then  rent  for  other  parts  of  the  land 
would  not  be  a  lien  on  this  cotton." 

The  appellant  duly  saved  his  exceptions 
to  the  rulings  of  the  court  in  refusing  these 
several  prayers.  The  Jury  returned  a  ver- 
dict in  favor  of  appellees  for  $105.05.  Judg- 
ment was  entered  for  that  sum,  which  ap- 
pellant seeks  to  reverse  by  this  appeal. 

W.  S.  Cbastain,  for  appellant  Woods 
Brothers,  for  appellees. 

WOOD,  X  (after  stating  the  facts  as 
above).  Vint  The  landlord  and  tenant  both 


testified  that  the  articles  of  supplies  sued  for 
on  the  account  were  furnished  to  enable  the 
tenant  to  make  the  crop.  The  supplies  were 
furnished  for  that  purpose.  That  is  all  the 
statute  contemplates.  The  fact  if  proved, 
that  the  tenant  could  or  could  not  have  made 
the  crop  without  other  supplies  than  those 
furnished  by  appellees,  would  not  tend  to 
show  that  they  had  not  furnished  supplies 
to  enable  the  tenant  to  make  the  crop,  or 
that  the  supplies  furnished  by  them  were  un- 
necessary. ,  The  court  did  not  err  In  refusing 
to  permit  the  witness  to  answer  the  ques- 
tions propounded. 

Second.  After  Burros  refused  to  permit  ap- 
pellees to  apply  the  cotton  on  their  account 
against  him  for  supplies,  appellees  had  no 
longer  the  right  to  retain  possession  of  the 
property;  and,  after  Burrus  had  delivered 
the  cotton  to  appellant  at  appellees'  gin,  the 
remedy  of  appellees  to  have  their  lien  de- 
clared and  enforced  was  by  specific  attach- 
ment of  the  cotton  in  the  hands  of  appellant 
as  prescribed  in  sections  5040  and  5041,  Kir- 
by's  Dig.  Upham  v.  Dodd,  24  Ark.  545 ;  Reav- 
is  v.  Barnes,  36  Ark.  575;  Knox  v.  Hallums, 
38  Ark.  413.  The  conduct  of  Burrus,  In  refus- 
ing to  allow  appellees  to  apply  the  cotton  on 
his  account  for  supplies  with  them,  and  his 
delivery  of  the  cotton  to  appellant  consti- 
tuted grounds  for  attachment  under  sections 
supra. 

Appellees  brought  suit  in  the  justice's  court 
alleging  the  facts  constituting  their  lien,  but 
without  asking  for  the  writ  of  attachment  to 
seize  the  property.  The  attachment  was  only 
incident  to  the  suit  and  was  a  method  pre- 
scribed for  impounding  the  property.  It 
could  have  been  Issued  after  the  suit  was  be- 
gun in  the  justice  court  or  afterwards  in  the 
circuit  court  on  appeal ;  but  appellant  brought 
suit  in  the  circuit  court  against  appellees,  be- 
fore their  lien  expired,  to  replevin  the  cotton, 
and  thus  the  cotton  was  impounded  in  the 
hands  of  appellant  through  the  process  of 
the  circuit  court,  to  which  court  the  cause 
that  had  originated  in  the  justice  court  had 
gone  up  on  appeal.  The  consolidation  of  the 
causes  brought  the  issue  before  the  court  as 
to  whether  appellees  were  entitled  to  judg- 
ment for  their  claim,  and  also  as  to  whether 
they  were  entitled  to  the  possession  of  the 
property.  Appellant  has  urged  no  objection 
to  the  consolidation  here. 

The  facts  constituting  appellees'  claim 
and  lien  were  alleged  and  proved.  The  court 
might  have  rendered  judgment  in  their  fa- 
vor, and  then  directed  execution  to  be  levied 
on  the  cotton  if  still  in  the  hands  of  appel- 
lant The  appellant  having  taken  possession 
of  the  cotton  under  bond,  the  court  did  not 
err  in  rendering  judgment  against  appellant 
for  the  cotton,  or  its  value  in  the  sum  of  $100. 
This  sum  did  not  exceed  the  amount  for 
which  appellees  were  entitled  to  judgment 
against  Burrus,  While  the  proceedings  were 
irregular,  they  were  not  prejudicial,  and  the 
instruction  given  at  the  request  of  appellees 
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was  not  prejudicial  error.  All  parties  In  In- 
terest were  before  the  court.  The  court  bad 
jurisdiction,  and  no  other  result,  in  Justice, 
under  the  law  and  evidence,  could  have  been 
attained.  Appellant  could  not  recover  posses- 
sion of  the  property  from  appellees  without 
tendering  the  amount  due  them,  for  the  lien 
of  appellees  was  superior  to  that  of  appellant 
Tomlinson  v.  Greenfield,  31  Ark.  557 ;  Buck 
v.  Lee  et  al.,  36  Ark.  525.  See,  also,  Pape  v. 
Steward,  69  Ark.  306,  63  S.  W.  47,  and  Noe 
v.  Layton,  68  Ark.  551,  64  8.  W.  880,  as  to 
Innocent  purchaser  of  tenants'  crops. 

We  find  no  evidence  In  the  record  to  war- 
rant the  giving  of  the  prayers  of  appellant 
for  Instructions.  The  judgment  Is  correct 

Affirmed. 


MIDLAND  VALLEY  R.  CO.  t.  HOFFMAN 
COAL  CO. 

(Supreme  Court  of  Arkansas.    May  10,  1900.) 

1.  Courts  (|  289*)  —  Failure  to  Fubnish 
Gabs — Actions — J  ubisdiction  . 

A  suit  by  a  shipper  far  breach  of  the  com- 
mon-law or  contractual  duty  of  a  carrier  to 
furnish  cars  is  properly  brought  in  a  state 
court,  though  the  cars  were  to  be  used  in  in- 
terstate shipments,  for  the  interstate  commerce 
act  as  amended  does  not  apply. 

TEd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  289.*] 

2.  Removal  of  Causes  (1 79*)— Time  fob  Fil- 
ing Petition. 

A  petition  for  the  removal  of  a  cause  to 
the  federal  court,  filed  after  the  time  allowed 
by  the  statutes  of  the  state  for  the  filing  of  the 
'  answer  to  the  complaint,  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  |  136;  Dec.  Dig.  |  79.*] 

3.  Removal  of  Causes  (§  79*)— Time  fob 
Filing  Petition. 

The  time  for  the  filing  of  a  petition  to  re- 
move a  cause  to  the  federal  court  is  not  ex- 
tended by  an  extension  of  the  statutory  time  in 
which  to  answer. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  i  136 ;  Dec.  Dig.  $  79.*] 

4.  Monopolies  (|  21*)— Rights  or  Members 
— Failure  to  Fubnish  Cabs— Right  to 
Sue. 

A  member  of  a  trust  to  regulate  and  con- 
trol the  price  of  coal,  who  sold  all  his  coal 
through  another  member  of  the  trust  may  sue 
a  carrier  for  breach  of  its  common-law  and  con- 
tractual duty  to  furnish  cars  for  the  shipment 
of  coal,  notwithstanding  the  state  and  federal 
anti-trust  acts. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  |  15;  Dec.  Dig.  f  21.*] 

5.  Cabbiebs  (f  69*)— Failure  to  Fubnish 
Cabs— Damages. 

An  operator  of  a  coal  mine  had  an  estab- 
lished business,  and  was  encouraged  by  a  car- 
rier to  open  its  mine.  The  earner  contracted 
to  furnish  cars  to  the  operator,  and  bound  the 
operator  not  to  contract  with  another  line  for 
the  shipment  of  its  coal.  The  carrier  knew  that 
fixed  charges  had  to  be  met  at  the  mine,  wheth- 
er it  was  run  or  was  idle,  and  knew  that  the 
only  practical  way  to  mine  was  to  load  the  coal 
into  railroad  cars,  and  that  it  was  not  prac- 
tical to  store  coal.  The  carrier  failed  to  fur- 
nish cars.    Held,  that  the'  operator  might  re- 


cover as  damages  the  net  profits  of  operating 
the  mine. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  239;  Dec.  Dig.  f  69.*] 

6.  Appeal  and  Ebbob  (}  1047*)— Harmless 
Ebbob— Obder  of  Pboof. 

The  act  of  the  court  in  permitting  a  ship- 
per suing  a  carrier  for  breach  of  contract  to 
furnish  cars  to  prove  as  a  part  of  its  case  in 
chief  that  there  was  no  congestion  of  traffic 
on  the  line,  or  on  the  line  of  connecting  car- 
riers during  the  time  which  the  carrier  was 
charged  with  failing  to  furnish  can,  was  not 
prejudicial,  though  such  evidence  was  properly 
admissible  only  in  rebuttal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4132;  Dec.  Dig.  f  1047.*] 

7.  Cabbiebs  ft  69*)— Failing  to  Fubnish 
Cabs— Actions— 'Evidence. 

In  an  action  by  a  coal  mine  operator  for 
a  carrier's  breach  of  contract  to  furnish  cars 
for  the  shipment  of  coal,  evidence  of  the  effect 
of  the.  failure  to  furnish  cars  on  the  mine  as 
to  expense  of  maintenance  and  as  to  the  cost 
of  mining  was  admissible  in  determining  the 
net  profits  recoverable  as  damages. 

[Ed.  Note.— For  other  Carriers, 
Cent  Dig.  {  236;  Dec.  Dig.  {  69.*] 

8.  Cabbiebs  (I  69*)— Failing  to  Fubnish 
Cabs— Actions— Evidence. 

In  an  action  by  a  coal  mine  operator  for 
a  carrier's  breach  of  contract  to  furnish  cars 
for  the  shipment  of  coal,  letters  of  the  officials 
of  the  carrier  were  competent  to  show  that  the 
officers  knew  that  the  carrier  did  not  have  suffi- 
cient cars  to  meet  the  ordinary  demands  of 
shippers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  236 ;  Dec.  Dig.  f  69.*} 

9.  Cabbiebs  (8  69*)— Failure  to  Fubnish 
Cabs— Actions— Instructions. 

Where,  in  an  action  by  a  coal  mine  opera- 
tor for  a  carrier's  breach  of  contract  to  furnish 
cars  for  the  shipmeot  of  coal,  the  evidence 
showed  that  there  was  a  market  on  the  carrier's 
line  for  only  a  small  percentage  of  coal  mined, 
and  that  the  greater  percentage  of  coal  ship- 
ments went  off  the  line,  and  that  during  the 
shipping  season  there  was  an  unprecedented  de- 
mand for  cars  for  shipment  of  coal  and  other 
commodities,  which  demand  could  not  reason- 
ably have  been  anticipated  by  the  carrier,  an 
instruction  that  the  tact  that  the  connecting 
lines  failed  to  return  promptly  the  cars  of  tbe 
carrier  was  no  excuse  for  its  failure  to  furnish 
with  reasonable  promptness  sufficient  cars  for 
the  transportation  of  the  operator's  coal  was 
erroneous  as  withdrawing  from  the  jury  the 
fact  that  cars  were  off  the  line  of  the  carrier, 
and  that  tbe  return  thereof  cotild  not  be  secur- 
ed, in  determining  whether  or  not  the  carrier 
excused  its  failure  to  furnish  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  238 ;  Dec.  Dig.  |  69.*] 

10.  Cabbiebs  (|  40*)— Dutt  to  Pbovide  Cars. 
A  carrier  must  anticipate  and  provide 

cars  for  normal  conditions  of  the  traffic  un- 
less it  has  reasons  to  anticipate  other  condi- 
tions, and  during  a  temporary  abnormal  con- 
dition of  traffic  it  is  not  required  to  furnish  a 
car  for  every  one  sent  off  its  line  in  fulfillment 
of  a  contract  previously  made  with  shippers, 
though  cars  wholly  beyond  the  control  of  .a 
carrier  are  the  same  as  if  not  owned  by  it  aid 
their  places  must  be  supplied  with  others. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  120-122;  Dec  Dig.  |  40.*] 

Hart,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 


•For  other  cases  m  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1*07  to  date,  at  Reporter  Indexes 
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Action  by  the  Hoffman  Coal  Company 
against  the  Midland  Valley  Railroad  Com- 
pany. From  tL  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  Hoffman  Coal  Company  brought  this 
salt  against  the  Midland  Valley  Railroad 
Company  In  the  Sebastian  circuit  court  for 
the  Ft  Smith  district  to  recover  damages 
for  an  alleged  failure  of  the  defendant  to 
furnish  cars  for  shipment  of  coal  from  the 
coal  mine  of  the  plaintiff.  There  was  a 
Jury  trial  and  a  verdict  for  the  plaintiff  in 
the  sum  of  $4,500.  From  a  judgment  ren- 
dered upon  this  verdict  the  defendant  has 
duly  prosecuted  an  appeal  to  this  court. 

The  abstract  of  counsel  for  defendant,  now 
appellant,  states  the  substance  of  the  plead- 
ings with  the  action  of  the  court  thereon  as 
follows:  "The  complaint  in  substance  alleges 
the  following:  That  defendant  was  engaged 
in  operating  a  railroad  in  Sebastian  county, 
which  road  reached  the  coal  field  of  said 
company  and  in  which  were  located  several 
coal  mines,  among  them  a  coal  mine  operat- 
ed by  plaintiff.  It  Is  further  alleged  that  the 
method  of  mining  coal  was  to  shoot  down 
one  day  a  sufficient  amount  of  coal  to  be 
loaded  on  cars  the  next  day,  and  that  it 
was  plaintiff's  custom  to  order  at  the  end 
of  each  day  a  sufficient  number  of  cars  in 
which  to  ship  the  coal  that  was  shot  down  at 
the  close  of  the  day  on  which  the  cars  were 
ordered.  In  pursuance  of  this  custom,  it  or- 
dered on  the  several  days  set  out  in  the  com- 
plaint cars  sufficient  to  remove  Its  output, 
which  was  alleged  to  be  250  tons,  and  that 
the  defendant  failed  to  furnish  the  cars  as 
ordered.  Plaintiff  further  alleges  that  the 
coal  was  to  be  shipped  to  points  In  Okla- 
homa, Indian  Territory,  and  Texas  under  an 
agreement  with  the  McAlester  Fuel  Com- 
pany, with  which  plaintiff  bad  an  arrange- 
ment to  sell  Its  entire  output,  and  that  dur- 
ing the  times  complained  of  the  said  fuel 
company  had  orders  for  the  said  coal  in  In- 
dian Territory,  Oklahoma,  and  Texas,  and 
that  plaintiff  could  and  would  have  sold  Its 
■entire  output  through  the  said  fuel  company 
at  an  average  profit  of  75  cents  per  ton.  Aft- 
er alleging  the  number  of  days  upon  which 
It  ordered  cars,  and  that  the  said  cars  were 
not  furnished  as  ordered,  the  complaint  fur- 
ther alleges  that  defendant  failed  to  use 
due  care  and  diligence  to  furnish  Itself  with 
sufficient  equipment  to  carry  plaintiff's  coal, 
and  that  It  could  have  furnished  the  cars 
ordered  within  a  .reasonable  time  thereafter 
but  for  the  negligence  of  defendant  in  not 
providing  itself  with  sufficient  equipment 
The  complaint  concludes  with  the  following 
Allegation  of  damages:  That  If  defendant 
had  used  due  care  and  diligence,  it  could 
have  furnished  Itself  with  sufficient  equip- 
ment to  carry  plaintiff's  coal,  could  have 
furnished  cars  within  a  reasonable  time  aft- 
<er  being  requested;  but  by  reason  of  the 


default  of  defendant  to  furnish  cars,  as  here- 
inbefore alleged,  It  lost  the  sale  of,  and  fail- 
ed to  produce  30,500  tons  of  coal,  which 
could  and  would  have  been  sold  at  the  profit 
aforesaid  during  said  period,  to  Its  damage 
in  the  sum  of  $22,875.'  Defendant  filed  peti- 
tion to  transfer  the  cause  to  the  United  States 
court  Petition  Is  based  upon  the  contention 
that,  as  the  complaint  shows  on  its  face  all 
the  coal  shipments  for  which  cars  were 
ordered  were  Interstate  shipments,  plaintiff's 
cause  of  action,  if  any  existed,  arose  under 
the  provisions  of  the  acts  of  Congress  and 
Involves  the  construction  of  the  acts  of  Con- 
gress, and  especially  of  what  is  known  as  the 
Interstate  commerce  acts.  The  court  denied 
the  petition  and  defendant  excepted.  De- 
fendant then  interposed  demurrer  to  the 
complaint  upon  the  grounds  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  on  Its  face  showed  the  court 
had  no  Jurisdiction.  The  demurrer  further 
challenged  the  sufficiency  of  the  complaint 
upon  the  grounds  similar  to  the  grounds  set 
out  in  the  petition  to  remove  the  cause  to 
the  United  States  court ;  the  demurrer  alleg- 
ing that  plaintiff's  cause  of  action,  If  any, 
arose  under  the  acts  of  Congress,  and  that 
it  cannot  bring  suit  In  the  state  court  for 
falling  to  furnish  cars  for  interstate  ship- 
ments, but  that  complaints  of  this  kind  must 
be  first  lodged  with  the  Interstate  Commerce 
Commission.  The  demurrer  was  overruled 
and  defendant  excepted.  Defendant  then  fil- 
ed motion  to  require  plaintiff  to  make  its 
complaint  more  definite  and  certain.  The 
motion  asks  that  plaintiff  be  required  to 
state  to  what  points  In  Indian  Territory,  Ok- 
lahoma, and  Texas  It  desired  to  ship  the  coal 
for  which  the  cars  were  ordered,  and  to  state 
for  what  points  it  ordered  cars  for  the  ship- 
ment of  coal,  to  what  points  the  cars  were  to 
be  consigned,  and  to  state  the  orders  It  had 
for  the  sale  of  coal  which  It  did  not  ship,  the 
parties  from  whom  the  orders  were  received, 
and  to  set  out  by  itemized  account  and  bill 
of  particulars  its  damage,  so  that  said  bill  of 
particulars  would  show  the  orders  It  had 
for  each  day  defendant  failed  to  furnish 
cars,  from  whom  the  orders  were  received, 
the  quantity  of  coal  for  which  given,  the 
number  of  cars  required,  and  the  places  to 
which  shipments  were  to  be  made.  This 
motion  was  overruled,  and  defendant  except- 
ed. Defendant  then  filed  answer  denying 
specifically  each  and  every  allegation  of 
plaintiff's  complaint  The  defendant  in  the 
second  paragraph  of  its  answer  set  up  the  de- 
fense that  plaintiff  during  the  times  com- 
plained of  was  a  member  of  a  pool,  trust, 
and  combination,  organized  to  control,  regu- 
late, and  fix  the  price  of  coal,  and  to  limit 
the  quantity  of  production;  that  the  fuel 
company  through  which  its  alleged  sales 
were  made  was  also  a  member  of  the  pool 
and  combination,  and  that  no  coal  was  sold 
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by  plaintiff  nor  contracted  to  be  sold  by  It, 
except  by  and  through  the  said  trust  and 
combination,  that  it  had  no  orders  tor  coal 
except  as  a  member  of  and  through  the  said 
trust,  and  that  it  made  no  profit  and  could 
not  and  would  not  hare  made  the  profit  al- 
leged by  it  or  any  profit  except  by  the  un- 
lawful combination  of  which  it  was  a  mem- 
ber. This  paragraph  of  the  answer  will  be 
found  on  pages  22  and  24  of  the  transcript 
To  this  paragraph  the  court  sustained  de- 
murrer filed  by  plaintiff  and  defendant  re- 
served Its  exceptions." 

The  Hoffman  Coal  Company  had  a  10-year 
lease  upon  120  acres  of  land  in  Sebastian 
county,  under  110  acres  of  which  was  a  7- 
foot  vein  of  coal,  which  would  produce,  ac- 
cording to  the  testimony  of  the  plaintiff, 
about  7,000  tons  per  acre,  or  approximately 
700,000  tons  for  the  entire  acreage.  The  Mid- 
land Valley  Railroad  Company  began  the 
construction  of  its  line  of  railroad,  and  its 
road  was  open  for  traffic  in  that  field  in 

1903.  On  the  5th  day  of  December,  1903,  the 
parties  to  this  suit  entered  into  a  contract 
for  furnishing  cars  to  appellee  for  the  pur- 
pose of  transporting  its  coal.  The  contract, 
in  substance,  provided  for  the  building  of  a 
spur  track  to  defendant's  mine,  the  coal  com- 
pany agreeing  to  build  a  tipple,  furnish  right 
of  way  and  the  expense  of  laying  track,  the 
defendant  to  furnish  the  steel  and  other  nec- 
essary appliances  to  lay  the  track,  and  to 
furnish  at  the  tipple  "such  a  number  of  cars 
for  the  shipment  of  the  coal  of  the  party 
of  the  second  part,  so  that  the  party  of  the 
second  part  should  be  able  to  operate  Its 
mine  not  fewer  hours  per  month  than  ninety 
(90)  per  cent  of  the  hours  per  month  the 
mines  are  operated  of  any  other  person  or 
corporation  on  the  railroad  of  the  party  of 
the  first  part,  including  the  mines  of  the 
party  of  the  first  part"  The  contract  further 
provided  that  all  coal  mined  should  be  ship- 
ped over  the  defendant's  road. 

There  was  then  introduced  in  evidence, 
over  the  objection  of  defendant  a  lease  for 
the  land  upon  which  plaintiff's  mine  was 
located  made  by  the  Hartford  Coal  Company 
to  the  Hoffman  Coal  Company  November  1, 

1904.  This  lease  was  for  10  years,  and  pro- 
vided for  the  payment  of  8  cents  per  ton 
royalty  on  all  coal  mined.  The  method  of 
loading  coal  was  to  bring  it  from  the  under- 
ground workings  to  the  tipple,  and  from  the 
tipple  to  dump  it  into  the  railroad  cars.  The 
capacity  of  the  mine  during  September,  1906, 
was  250  tons  of  coal  per  day,  which  was  In- 
creased to  about  350  tons  in  July,  1007.  The 
custom  of  ordering  cars  was  by  telephon- 
ing defendant's  agent  at  Hartford  about  4 
o'clock  in  the  afternoon,  telling  him  the  num- 
ber of  cars  that  would"  be  needed  next  day. 
Such  other  facts  as  may  be  necessary  to  a 
proper  understanding  of  the  Issues  presented 
for  our  determination  will  be  stated  in  the  re- 
spective parts  of  the  opinion  to  which  they 
are  applicable. 


Ira  D.  Oglesby,  for  appellant.  Stewart  & 
Gordon,  Read  ft  McDonough,  and  F.  A. 
Youmans  (0.  T.  Wetherby,  of  counsel),  for 
appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  Counsel  for  appellant  first  challenges  the 
Jurisdiction  of  the  state  courts.  He  insists 
that  as  all  the  cars  were  to  be  used  for  in- 
terstate shipments,  the  court  below  was 
without  jurisdiction;  and  that  under  the 
Hepburn  amendment  to  the  Interstate  com- 
merce act  the  forum  in  which  appellee  should 
have  sought  reparation  was  either  before 
the  Interstate  Commerce  Commission  or  in 
the  United  States  courts  of  competent  juris- 
diction. His  chief  reliance  in  support  of  his 
contention  Is  based  upon  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Texas  ft  Pacific  Ry.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct. 
850,  51  L.  Ed.  553,  as  applied  to  the  provi- 
sions of  the  interstate  commerce  act  We  do 
not  consider  that  case  applicable  to  the  ques- 
tion now  under  discussion.  In  the  Abilene 
Cotton  Oil  Co.  Case,  the- shipper  sought  rep- 
aration in  the  state  court,  and  his  cause  of 
action  was  based  upon  the  unreasonableness 
of  an  established  freight  rate.  The  court  held 
that  he  could  not  maintain  an  action  at  law  in 
such  case  prior  to  a  finding  by  the  Interstate 
Commerce  Commission  that  the  rates  were 
unreasonable.  In  that  case  it  was  insisted 
by  the  shipper  that  section  22  of  the  act  of 
Congress  to  regulate  commerce  (Act  Feb.  4, 
1887,  C  104,  24  Stat  887  [U.  S.  Comp.  St 
1901,  p.  3170D,  viz.,  "Nothing  in  this  act  con- 
tained shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  In 
addition  to  such  remedies,"  gave  the  court 
jurisdiction.  In  reference  thereto  Mr.  Jus- 
tice White,  who  delivered  the  opinion  of  the 
court,  said:  "This  clause,  however,  cannot 
be  construed  as  continuing  In  shippers  a  com- 
mon-law right  the  continued  existence  of 
which  would  be  absolutely  inconsistent  with 
the  provisions  of  the  act  In  other  words, 
the  act  cannot  be  held  to  destroy  Itself.  The 
clause  is  concerned  alone  with  rights  recog- 
nized in  or  duties  imposed  by  the  act  end 
the  manifest  purpose  of  the  provision  in 
question  was  to  make  plain  the  intention 
that  any  specific  remedy  given  by  the  act 
should  be  regarded  as  cumulative  when  other 
appropriate  common-law  or  statutory  reme- 
dies existed  for  the  redress  of  the  particular 
grievance  or  wrong  dealt  with  in  the  act" 
The  court  held  that  the  shipper  must  seek  re- 
dress primarily  through  the  Interstate  Com- 
merce Commission,  where  the  unreasonable- 
ness of  an  established  freight  rate  was  in- 
volved, because  in  that  way  only  could  uni- 
formity of  rates  be  preserved.  That  was  the 
sole  ground  of  the  decision,  as  is  emphasiz- 
ed by  the  later  decision  of  the  Southern 
Ry.  Co.  v.  Tift  et  al.,  206  U.  a  428,  27  Sop. 
Ct  709,  51  L.  Ed.  1124,  where  it  was  held 
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that,  after  a  freight  rate  baa  been  found  up- 
on testimony  by  the  commission  to  be  unrea- 
sonable, the  testimony  and  finding  of  the 
commission  may  be  made  the  basis  of  a  de- 
cree In  a  United  States  Circuit  Court  sitting 
In  equity  enjoining  the  carrier  from  enforc- 
ing such  unreasonable  rate. 

In  the  case  of  Danclger  et  al.  t.  Wells, 
Fargo  ft  Co.  (C.  C.)  154  Fed.  879,  which  was 
a  suit  by  a  shipper  against  a  carrier  to  re- 
quire It  to  receive  and  transport  property 
tendered  for  shipment,  the  court  held  It  to 
be  one  to  compel  the  performance  of  a  duty 
Imposed  on  it  by  law  and  to  be  within  the 
jurisdiction  of  the  courts.  In  disposing  of  the 
question,  the  court  used  this  language:  "A 
further  contention  made  by  the  defendant  is 
that  the  court  of  'exclusive  original  juris- 
diction In  this  controversy  Is  the  Interstate 
Commerce  Commission,  and  that  this  court 
has  no  jurisdiction  In  the  first  Instance  to 
afford  to  complainants  the  relief  here  sought ; 
and  much  reliance  is  placed  by  the  defend- 
ants on  the  case  of  Texas  ft  Pac.  Ry.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426,  27 
Sup.  Ct.  350,  51  L.  Ed.  553.  From  a  read- 
ing of  that  case,  I  do  not  consider  It  applica- 
ble to  the  state  of  facts  here  presented.  If 
the  controversy  here  was  as  to  whether  the 
defendants  were  charging  excessive  or  un- 
reasonable rates  for  the  shipments  tendered 
by  complainants,  the  case  relied  upon  would 
to  my  mind  be  In  point;  but  as  the  ground 
of  relief  sought  by  complainants  in  the 
case  at  bar  Is  the  performance  by  defendants 
of  a  duty  Imposed  upon  them  by  law,  which 
they  wholly  neglect  and  refuse  to  perform, 
I  think  such  question  Is  one  for  the  determi- 
nation of  the  courts."  In  the  case  of  C,  R. 
I.  ft  Pac.  R.  Co.  v.  Clements  et  al.  (Tex.  Civ. 
App.)  115  S.  W.  664,  the  court  held:  "The 
liability  of  connecting  carriers  for  breach  of 
their  common-law  or  contractual  duty  in  re- 
spect to  property  received  for  shipment  Is 
not  regulated  or  affected  by  the  Interstate 
commerce  act,  though  the  shipment  is  an  In- 
terstate one,  and  therefore  an  action  against 
them  for  injuries  to  the  property  caused 
by  negligence  and  delay  in  transportation, 
being  based  on  a  breach  of  such  duty,  and 
not  on  any  Infraction  of  said  act,  Is  prop- 
erly brought  in  a  state  court"  This,  too, 
is  the  construction  placed  upon  the  act  by 
the  Interstate  Commerce  Commission.  In 
the  case  of  Richmond  Elevator  Co.  v.  Pere 
Marquette  R.  R  Co.,  10  Interst.  Com.  R. 
636,  it  is  said:  "The  act  to  regulate  com- 
merce contains  no  provision  which  expressly 
or  by  proper  implication  gives  this  commis- 
sion jurisdiction  in  cases  merely  showing 
delay  or  negligence  In  the  receipt,  forward- 
ing or  delivery  of  property  offered  for  trans- 
portation, and  this  necessarily  Includes  fail- 
ure on  the  part  of  the  carrier  to  furnish  cars 
for  the  movement  of  freight  within  a  reason- 
able time.''  To  the  same  effect,  see  Smeltzer 
v.  8t  L.  ft  S.  F.  R.  Co.  (a  C.)  168  Fed.  420, 
by  Rogers,  Dist  Judge;  Southern  Pac.  Co. 


v.  Crenshaw  Bros.  (Ga.  App.)  63  S.  E.  865, 
by  Mr.  Justice  Powell.  The  case  now  under 
consideration  Involves  the  liability  of  the 
carrier  to  the  shipper  for  an  alleged  breach 
of  Its  common-law  or  contractual  duty  for 
Its  failure  to  furnish  cars,  and  does  not  in- 
volve any  infraction  of  the  provisions  of  the 
Interstate  commerce  act;  and  we  are  of  the 
opinion  that  the  suit  was  properly  brought 
In  the  state  court  This  view,  we  think.  Is 
the  logical  result  to  be  deduced  from  the 
reasoning  of  the  authorities  cited,  supra,  and 
from  the  opinion  of  this  court  in  the  case  of 
Halllday  Milling  Co.  v.  L.  ft  N.  W.  R.  R. 
Co.,  80  Ark.  536,  98  S.  W.  374.  Hence  the 
court  properly  overruled  the  demurrer  to 
the  Jurisdiction  of  the  court 

2.  Counsel  for  appellant  urges  that  the 
court  below  erred  In  not  sustaining  appel- 
lant's motion  to  transfer  the  cause  to  the 
United  States  court  for  the  Western  District 
of  Arkansas.  Assuming  that  the  case  was 
removable,  the  petition  was  not  filed  In 
time.  "A  petition  for  removal  of  a  cause 
to  a  federal  court  which  Is  filed  after  the 
time  allowed  by  the  statutes  of  this  state  for 
filing  of  answers  to  complaints  Is  too  late." 
K.  C.  So.  E.  Co.  v.  McGJnty,  76  Ark.  356,  88 
S.  W.  1001,  and  cases  cited.  The  time  to  file 
a  petition  for  removal  is  not  extended  by 
an  extension  of  the  time  to  answer.  Moon 
on  Removal  of  Causes,  par.  156,  and  cases 
cited.  In  the  case  of  Ruby  Canyon  Gold 
Min.  Co.  v.  Hunter  (C.  C.)  60  Fed.  305,  the 
court  said  that  "the  act  of  Congress  Is  Im- 
perative, and  requires  the  petition  to  be  filed 
within  the  time  fixed  by  the  statute  (where 
the  statute  fixes  it),  or  within  the  time  fixed 
by  the  rule  of  court  (where  the  rule  of  court 
fixes  it),  and  not  within  any  time  that  a  de- 
fendant may  abstain  by  stipulation  with 
the  plaintiff  or  by  order  of  the  court"  It 
follows,  then,  that  the  petition  for  removal 
not  having  been  filed  within  the  time  fixed  by 
statute  for  filing  answer,  the  court  was  right 
in  denying  it 

3.  Appellant  alleged  In  one  paragraph  of  its 
answer  that  appellee  associated  itself  with 
others  in  forming  a  pool  or  trust  for  the 
sale  of  coal,  and  that  it  sold  all  Its  coal 
through  the  McAlester  Fuel  Company,  which 
was  a  member  of  the  pool  or  trust,  and 
that  such  agreement  was  an  illegal  combi- 
nation in  violation  of  the  statutes  of  the 
state  of  Arkansas  and  of  the  United  States. 
Appellant  further  alleged  that  all  the  profits 
that  appellee  made  or  could  have  made  had 
appellant  furnished  It  cars  were  made  on 
account  of  It  being  a  member  of  the  pool  or 
trust  to  regulate  and  control  the  price  of 
coal.  Appellee  filed  a  motion  to  strike  out 
that  paragraph  of  appellant's  answer,  which 
motion  was  sustained  by  the  court  Counsel 
for  appellant  predicates  error  in  the  action 
of  the  court  in  that  regard.  To  sustain  his 
contention,  counsel  has  cited  the  case  of  Con- 
tinental Wall  Paper  Co.  v.  Volght  &  Sons 
Company  (decided  by  the  Supreme  Court  of 
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the  United  States  on  February  1,  1909)  212 

U.  S.  227,  29  Sup.  Ct  280,  53  L.  Ed.   . 

In  that  case  the  court  held: 

"(1)  A  recovery  upon  an  account  for  goods 
sold  and  delivered  by  a  corporation  created 
to  effectuate  a  combination  of  wall  paper 
manufacturers,  Intended  and  having  the  ef- 
fect directly  to  restrain  and  monopolize 
trade  and  commerce,  In  violation  of  the 
anti-trust  act  of  July  2,  1890  (26  Stat  209, 
c.  647  [U.  S.  Comp.  St  1901,  p.  32]),  cannot 
be  had  where  the  account  Is  made  up  with- 
in the  knowledge  of  both  buyer  and  seller 
with  direct  reference  to,  and  in  execution 
of,  the  agreements  which  constitute  the  il- 
legal combination. 

"(2)  Defendants  in  an  action  for  goods 
sold  and  delivered  are  entitled  to  judgment 
on  a  demurrer  admitting  the  allegations  of 
a  defense  set  up  by  the  answer,  which,  in 
substance,  disclose  that  plaintiff  is  the  sell- 
ing agent  of  a  combination  of  wall  paper 
manufacturers  which  offends  against  the 
anti-trust  act  of  July  2,  1890;  that  in  car- 
rying out  such  combination  defendants  were 
virtually  compelled  to  sign  a  jobber's  agree- 
ment which,  in  effect,  bound  them  to  buy 
from  the  plaintiff  all  the  wall  paper  needed 
In  their  business  at  certain  fixed  prices,  and 
not  to  sell  at  lower  prices  or  upon  better 
terms  than  those  at  which  plaintiff  Itself 
sells  to  dealers  other  than  jobbers;  that  the 
goods  in  question  were  ordered  pursuant  to 
such  agreement  and  at  the  prices  fixed;  that 
such  prices  were  unreasonable;  and  that  all 
the  transactions  between  the  parties  were 
In  furtherance  of  the  illegal  combination." 

The  grounds  of  the  decision  In  that  case 
are  based  upon  a  state  of  facts  essentially 
different  from  those  presented  by  the  record 
In  the  present  case.  There  both  parties  to 
the  suit  were  parties  to  the  illegal  agree- 
ment, and  it  was  held  that  the  courts  will 
refuse  to  render  any  assistance  in  carrying 
out  an  illegal  agreement  on  the  ground  of 
public  policy,  and  that  in  no  other  way 
could  the  public  be  protected.  In  the  in- 
stant case  appellant  was  not  a  member  of 
the  pool,  and  the  contract  made  by  it  with 
appellee,  an  alleged  member  of  the  pool,  was 
collateral  to  the  unlawful  combination,  and 
not  tainted  thereby.  Neither  the  common- 
law  nor  contractual  duty  of  appellant  to 
furnish  cars  was  in  any  way  connected  with 
the  alleged  illegal  combination,  and  are 
therefore  unaffected  thereby.  The  rule  is 
that  an  otherwise  legal  contract  is  not  af- 
fected by  another  collateral  contract  which 
might  be  Illegal.  This  distinction  is  made 
plain  by  the  decision  in  the  case  of  Chicago 
Wall  Paper  Mills  v.  General  Paper  Co.,  147 
Fed.  491,  78  O.  C.  A.  607.  The  facts  in  that 
case  were  that  a  number  of  wall  paper  com- 
panies combined  together  to  arbitrarily  fix 
the  prices  of  wall  paper  and  to  control  the 
sale  of  the  same.  The  General  Paper  Com- 
pany was  a  member  of  the  combination,  and 
became  the  exclusive  sales  agent  of  the 


other  members,  with  the  exclusive  power 
to  determine  the  extent  of  the  output  and 
to  arbitrarily  fix  the  prices.  It  sold  a  large 
quantity  of  wall  paper  to  the  Chicago  Wall 
Paper  Company,  and,  not  being  able  to  ob- 
tain payment,  brought  suit  to  recover  the 
purchase  price  of  the  goods.  The  same  de- 
fense was  interposed  In  that  case  as  in  the 
present  one.  The  court  held  that  "a  con- 
tract for  the  sale  of  merchandise  is  not  ren- 
dered illegal  by  the  fact  that  the  selling 
corporation  Is  a  trust  or  monopoly  organized 
in  violation  of  law,  either  federal  or  state; 
the  contract  of  sale  being  collateral,  and 
having  no  direct  relation  to  the  unlawful 
scheme  or  combination."  This  distinction 
was  also  recognized  in  the  case  of  Connolly  et 
al.  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  640, 22 
Sup.  Ct  431, 46  L.  Ed.  679,  the  court  holding 
that  "a  violation  of  the  Sherman  anti-trust 
act  of  July  2, 1890,  by  the  formation  of  a  com- 
bination in  restraint  of  trade,  by  which  a 
penalty  is  Incurred  under  the  statute,  does 
not  preclude  the  company  thus  Illegally 
formed  from  recovering  on  collateral  con- 
tracts for  the  purchase  price  of  goods." 

4.  On  the  measure  of  damages  the  court 
gave  the  following  instruction:  "(6)  If  you 
find  for  the  plaintiff  under  the  Instructions 
given  you  in  this  case,  then  you  are  to  de- 
termine what  damage,  if  any,  it  has  suf- 
fered by  reason  of  the  failure  of  the  defend- 
ant company  to  furnish  cars  for  the  dispo- 
sition of  Its  coal.  If  you  find  plaintiff  could 
and  would  have  sold  his  coal  from  its  mines 
at  a  profit  to  itself  and  was  prevented  by 
the  wrongful  act  of  the  defendant  from 
making  Such  sale  and  earning  such  profits, 
then  the  defendant  must  compensate  him 
in  damages  for  the  amount  of  the  profit  or 
gain  which  this  prevented  him  from  mak- 
ing. In  arriving  at  such  amount  you  should 
consider  the  nature  of  his  business,  the  con- 
dition of  the  coal,  the  kind  of  coal  that  he 
produced,  the  quantity  of  coal  that  he  pro- 
duced, his  opportunity  for  selling  and  the 
market  price  at  which  he  could  have  sold; 
and  the  price,  or  prices,  at  which  the  coal 
produced  by  him  should  and  would  have 
been  sold  less  the  cost  of  producing  and 
marketing  such  coal,  including  the  royalties 
to  be  paid  thereon,  would  be  the  measure  of 
his  recovery.  And  in  this  connection  I 
charge  you  that  the  cost  of  production  above 
referred  to  must  be  measured  and  comput- 
ed on  the  basis  of  a  reasonable  car  supply." 
Counsel  for  appellant  assigns  as  error  the 
action  of  the  court  in  giving  this  instruction. 
The  general  principles  applicable  to  the  sub- 
ject are  stated  In  the  case  of  Central  Coal 
&  Coke  Co.  v.  Hartman,  111  Fed.  96,  49  C. 
C.  A.  244,  as  follows:  "Now,  the  anticipated 
profits  of  a  business  are  generally  so  de- 
pendent upon  numerous  and  uncertain  con- 
tingencies that  their  amount  Is  not  suscep- 
tible of  proof  with  any  reasonable  decree  ot 
certainty;  hence,  the  general  rule  that  the 
expected  profits  ot  a  commercial  business 
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are  too  remote,  speculative,  and  uncertain  to 
warrant  a  judgment  tor  their  loss  (citing 
cases).  There  la  a  notable  exception  to  this 
general  role.  It  Is  that  the  loss  of  profits 
from  the  destruction  or  Interruption  of  an 
established  business  may  be  recovered  where 
the  plaintiff  makes  It  reasonably  certain  by 
competent  proof  what  the  amount  of  bis 
loss  actually  was.  The  reason  for  this  ex- 
ception la  that  the  owner  of  a  long-estab- 
lished business  generally  has  It  In  his  power 
to  prove  the  amount  of  capital  he  has  In- 
vested, the  market  rate  of  interest  thereon, 
the  amount  of  the  monthly  and  yearly  ex- 
penses of  operating  his  business,  and  the 
monthly  and  yearly  Income  be  derives  from 
it  for  a  long  time  before  and  for  the  time 
during  the  interruption  of  which  be  com- 
plains. •  •  •  one,  however,  who  would 
avail  himself  of  this  exception  to  the  gen- 
eral rule  must  bring  his  proof  within  the 
reason  which  warrants  the  exception.  He 
who  is  prevented  from  embarking  in  a  new 
business  can  recover  no  profits  because  there 
are  no  provable  data  of  past  business  from 
which  the  fact  that  anticipated  profits  would 
have  been  realized  can  be  legally  deduced." 
In  the  case  of  Baxley  v.  Tallassee  &  M.  R. 
Co.,  128  Ala.  183,  29  South.  451,  In  discuss- 
ing the  measure  of  damages  In  an  action  by 
a  shipper  against  a  carrier  for  breach  of 
contract  to  furnish  cars,  the  court  recognized 
this  exception  to  the  general  rule,  and  said: 
"The  special  circumstances  which  we  have 
hypothesized,  taken  in  connection  with  no- 
tice to  defendant  of  them,  take  the  case  out 
of  the  general  rule  of  damages  obtaining 
In  cases  of  failure  by  common  carriers  to 
carry  and  deliver,  and  bring  It  within  the 
special  rule  formulated  above,  on  the  the- 
ory that  such  damages  were  within  contem- 
plation of  the  parties."  The  exception  to 
the  general  rule  was  recognized  and  applied 
by  this  court  In  the  case  of  Border  City  Ice 
&  Coal  Co.  v.  Adams,  69  Ark.  219,  62  S.  W. 
591.  See,  also,  Goebel  et  al.  v.  Hough  et 
al.,  26  Minn.  252,  2  N.  W.  847.  In  the  case 
of  Atlantic  Coast  Line  R.  Co.  v.  Geraty  (C. 
C.  A.)  166  Fed.  10,  the  court  held:  "(1) 
Where  a  carrier,  having  facilities  for  fur- 
nishing shippers  of  vegetables  refrigerator 
cars  in  which  to  transport  the  same,  which 
cars  the  carrier  did  not  own  as  a  part  of  its 
equipment,  had  led  the  plaintiff  and  other 
vegetable  growers  in  the  region  to  expect 
that.  If  they  raised  vegetables,  refrigerator 
cars  necessary  for  their  transportation  would 
be  obtainable,  plaintiff  was  entitled  to  re- 
cover damages  sustained  by  the  carrier's  re- 
fusal to  furnish  refrigerator  cars  for  the 
transportation  of  plaintiff's  cabbages  on  rea- 
sonable demand."  In  the  case  under  con- 
sideration, appellee  had  an  established  busi- 
ness, and  had  been  encouraged  by  appel- 
lant to  open  Its  mine.  Appellant  had  en- 
tered into  an  agreement  to  furnish  cars  to 
appellee,  and  bound  appellee  not  to  enter 
Into  a,  contract  wjth  another  line  of  rail- 
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way  for  shipment  of  its  coal.  Appellant 
knew  that  certain  fixed  charges  had  to  be 
met,  whether  the  mine  rua  or  was  Idle.  It 
knew  that  the  only  practical  way  to  mine 
the  coal  was  at  the  close  of  each  day's  work 
to  "shoot  down"  and  separate  from  the  main 
bed  of  coal  a  sufficient  amount  of  coal  to 
keep  the  employes  busy  throughout  the  suc- 
ceeding day,  loading  it  on  the  mining  cars 
to  be  hoisted  to  the  tipple,  and  there  be  emp- 
tied into  the  railroad  cars;  that  it  is  not  prac- 
tical to  store  the  coal,  but  that  the  mining 
and  transportation  must  be  carried  on  to- 
gether. Tested  by  the  principles  announced 
above  In  connection  with  the  special  cir- 
cumstances adduced  In  evidence  and  the  no- 
tice appellant  had  of  these  circumstances, 
we  are  of  the  opinion  that  the  net  profits  of 
operating  the  mine  as  damages  for  a  breach 
of  the  contract  may  fairly  be  said  to  have 
been  in  contemplation  of  the  parties  when 
the  contract  for  famishing  cars  for  the  ship* 
ment  of  appellee's  coal  was  entered  into. 

5.  Appellee  In  making  Its  case  was  allow- 
ed to  introduce  evidence  to  the  effect  that 
there  was  no  congestion  of  traffic  on  the  line 
of  appellant  or  connecting  carriers  during 
the  time  for  which  appellant  is  charged 
with  failure  to  furnish  cars,  and  that  dur- 
ing such  period  the  car  service  on  such  con- 
necting lines  was  good.  One  of  the  defenses 
Interposed  by  appellant  was  that  during  such 
period  there  was  an  unprecedented  demand  • 
tot  cars,  and  it  adduced  evidence  tending 
to  show  that  there  was  a  congestion  of  traf- 
fic on  all  the  connecting  lines  of  appellant 
Appellee  should  not  have  anticipated  its  de- 
fense, but  should  have  presented  testimony 
In  rebuttal  to  contradict  that  of  appellant. 
The  order  of  the  introduction  of  the  tes- 
timony, however,  was  a  matter  in  the  dis- 
cretion of  the  court,  and  we  cannot  say  that 
the  action  of  the  court  was  prejudicial  to 
the  rights  of  appellant.  Butler  v.  State, 
83  Ark.  272,  103  S.  W.  382. 

6.  Objection  Is  also  made  to  the  admis- 
sion of  testimony  on  the  part  of  appellee 
with  reference  to  the  effect  the  failure  to 
furnish  cars  would  have  upon  the  mine  as 
to  expense  of  .maintenance  and  also  as  to 
the  cost  of  mining  the  coal.  This  evidence 
was  admissible  in  arriving  at  the  net  prof- 
its. Objection  was  also  made  to  the  intro- 
duction of  certain  letters  of  the  officials  of 
the  railroad.  These  letters  were  competent 
In  so  far  as  they  tended  to  show  that  the 
officers  of  the  railroad  knew  that  appellant 
did  not  have  sufficient  cars  to  meet  the 
ordinary  demands  of  the  shippers. 

7.  The  court  gave  the  following  instruc- 
tions: "(4)  You  are  further  instructed  that, 
the  fact  that  connecting  lines  have  failed* 
and  refused  to  return  promptly  the  cars  of 
the  defendant  Is  no  valid  legal  excuse  or 
defense  in  this  case  absolving  the  defend- 
ant from  Its  obligation  to  furnish  with  rea- 
sonable promptness  and  diligence  sufficient 
cars  for  the  transportation  of  plaintiff's  coal. 
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(5)  Yon  are  instructed  that,  In  order  for  the 
Midland  Valley  Railroad  Company  to  avail 
Itself  of  a  defense  that  it  could  not  furnish 
plaintiff  cars  because  there  was  a  great  con- 
gestion of  traffic,  It  must  appear  to  your 
mind  by  a  preponderance  of  evidence  that 
there  was  such  an  unprecedented  and  ex- 
traordinary amount  of  freight  offered  for 
transportation  as  that  It  could  not  have  been 
reasonably  anticipated  by  the  defendant 
company.  And  you  are  further  instructed 
In  this  connection  that  it  is  the  duty  of  the 
defendant  company  to  keep  in  touch  with 
natural  conditions  and  with  the  usual  nat- 
ural developments  of  the  country."  Coun- 
sel assigns  as  error  the  action  of  the  court 
in  giving  the  fourth  Instruction  just  quoted. 
A  majority  of  the  judges  think  that  under 
the  rule  announced  In  the  case  of  St  L. 
S.  W.  R.  Co.  v.  State,  85  Ark.  811,  107  S. 
W.  1180,  122  Am.  St  Rep.  33,  and  In  St  L. 
S.  W.  R.  Co.  v.  Phoenix  Cotton  Oil  Co.  (Ark.) 
115  S.  W.  393,  that  the  giving  of  this  instruc- 
tion was  error.  A  supplemental  opinion  on 
this  point  has  been  written  by  Chief  Jus- 
tice McCulloch.  The  writer  of  this  opinion 
thinks  no  prejudice  resulted  from  the  giv- 
ing of  that  instruction.  The  court  in  Its 
fifth  instruction,  Just  quoted,  correctly  In- 
structed the  Jury  on  appellant's  defense  of 
there  being  an  unprecedented  demand  for 
cars.  Appellant  by  its  own  contract  agreed 
to  send  Its  cars  off  Its  own  line.  In  the  case 
of  St.  L.  S.  W.  R.  Co.  v.  State,  supra,  the  court 
said:  "Until  appellant  carrier  shows  rea- 
sonable rules  and  regulations  for  the  Inter- 
change of  cars,  it  cannot  avail  itself  of  those 
rules  of  Interchange  as  causing  and  excus- 
ing Its  default  to  the  public,  for  the  rules 
here  shown  have  proved  unreasonable  and 
Inefficient  before  this  default  occurred."  So, 
in  the  present  case,  the  writer  thinks  that 
the  uncontradicted  testimony  showed  that 
the  rules  and  regulations  had  proved  in- 
efficient for  the  purpose  for  which  they  were 
designed  before  the  default  herein  complain- 
ed of  occurred. 

Other  assignments  of  error  are  urged  up- 
on us;  but,  inasmuch  as  we  have  reversed 
the  case  for  the  error  already  Indicated,  we 
have  deemed  It  proper  to  pass  upon  only 
such  other  assignments  of  error  as  seem  to 
ns  from  the  present  state  of  the  record  will 
necessarily  arise  on  a  new  trial  of  the  case. 

As  the  majority  of  the  judges  are  of  the 
opinion  that  the  giving  of  the  fourth  instruc- 
tion above  quoted  was  prejudicial  to  appel- 
lant, the  judgment  Is  reversed  and  the  cause 
remanded. 

McCULLOCH,  C.  X  (concurring).  The 
basis  of  the  plaintiff's  claim  for  damages  In 
this  case  is  the  alleged  fact  that  defendant 
Induced  It  to  open  up  and  operate  coal  mines 
under  a  promise  to  furnish  sufficient  trans- 
portation facilities,  thus  supplementing  the 
duty  Imposed  by  law  upon  the  railroad  com- 
pany to  furnish  such  facilities  and  to  prop- 


erly equip  Itself  for  that  purpose.  A  failure 
to  furnish  cars  In  performance  of  that  prom- 
ise and  of  such  legal  doty  is  charged.  The 
evidence  shows  that  there  is  a  market  on 
defendant's  line  of  road  for  only  a  small 
percentage  of  coal  mined  thereon,  and  that 
the  greater  percentage  of  coal  shipments  go 
off  the  line.  Therefore  most  of  the  cars  re- 
quired for  shipment  of  coal  were  to  go  off 
the  line.  This  was  necessarily  in  contem- 
plation of  the  parties,  and  forms  a  basis  of 
plaintiff's  case  that  it  and  the  other  coal 
operators  were  to  be  furnished  cars  to  be 
sent  off  defendant's  line.  Tet  the  court  by 
giving  instruction  No.  4  at  plaintiff's  re- 
quest refused  to  allow  the  Jury  to  consider 
the  fact  that  cars  were  off  the  line  which 
defendant  by  the  most  diligent  effort  could 
not  regain  in  determining  whether  or  not 
the  defendant  was  excusable  for  failure  to 
furnish  all  the  cars  demanded.  The  effect  of 
this  Instruction  was  to  tell  the  jury  that  the 
failure  to  get  back  cars  sent  off  the  line 
could  not  under  any  circumstances  Justify 
a  failure  to  furnish  all  cars  demanded  by 
shippers.  The  manifest  Injustice  of  giving 
this  instruction  (No.  4)  is  seen  when  it  is 
read  in  connection  with  the  one  which  pre- 
cedes It.  One  tells  the  jury  that  defendant 
was  bound  to  furnish  cars  to  be  sent  off 
its  line  and  the  other  that  the  failure  to  get 
the  cars  back  afforded  no  excuse  for  falling 
to  furnish  all  cars  demanded.  They  ground 
the  defendant  between  the  upper  and  neth- 
er mill  stones,  requiring  it  to  furnish  can 
to  be  sent  off  the  line,  but  not  allowing  It 
excuse,  under  any  circumstances,  for  failure 
to  get  them  back. 

These  Instructions  are  as  follows:  "(3) 
Ton  are  instructed  that  if  the  proof  shows 
that  the  defendant,  the  Midland  Valley  Rail- 
road Company,  Induced  persons  to  open  coal 
mines  along  its  line  of  road,  and  further  in- 
duced such  persons,  Including  this  plaintiff, 
to  enter  Into  contract  by  which  the  defend- 
ant was  to  have  the  exclusive  tonnage  ar- 
riving from  said  mine,  and  yon  further  be- 
lieve that  in  the  contract  with  plaintiff  It 
was  provided  that  it  should  not  ship  Its 
coal  by  another  line  than  the  Midland  Val- 
ley Railroad  and  if  he  did  so  they  should 
pay  a  penalty,  and  If  you  further  believe 
that  only  a  small  percentage  of  the  coal 
mined  on  the  line  of  the  Midland  Valley 
Railroad  should  be  along  such  lines  that  the 
defendant  knew  this,  and  If  you  further  be- 
lieve that  plaintiff's  coal  was  of  such  char- 
acter that  it  could  not  be  unloaded  at  the 
terminus  of  defendant's  line  to  be  taken  by 
a  connecting  line  without  serious  deteriora- 
tion In  quality  and  value,  then  the  Midland 
Valley  Railroad  Company  could  not  put  an 
embargo  on  its  cars  as  to  this  plaintiff,  and 
prevent  them  from  going  beyond  its  own 
line  and  upon  connecting  lines  of  railway. 

"(4)  You  are  further  Instructed  that  the 
fact  that  connecting  lines  have  failed  and 
refused  to  return  promptly  the  can  of  the 
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defendant  la  no  valid  legal  excuse  or  defense 
In  this  case  absolving  the  defendant  from 
its  obligation  to  furnish  with  reasonable 
promptness  and  diligence  sufficient  cars  for 
the  transportation  of  plaintiffs  coal." 

There  was  testimony  tending  to  show  that 
during  the  coal  shipping  season  of  1906^-1907 
(within  which  time  the  alleged  damages  In 
this  case  accrued)  there  was  an  unprece- 
dented and  extraordinary  demand  for  cars 
for  shipment  of  coal  and  other  commodities, 
and  that  the  same  could  not  reasonably  have 
been  anticipated  by  the  officials  of  the  rail- 
road company,  that,  when  the  car  shortage 
began,  the  officials  of  defendant  company 
not  only  ordered  a  large  number  of  cars 
from  car  builders,  but  made  diligent  effort 
to  regain  the  cars  which  had  been  sent  off 
the  line  from  time  to  time.  These  officials 
testified  concerning  the  rules  of  the  Ameri- 
can Railway  Association,  which  prescribed 
a  penalty  of  60  cents  per  day  for  failure  to 
return  cars,  and  also  testified  that,  by  in- 
terviewing and  corresponding  with  officials, 
superintendents  and  traffic  managers  of  oth- 
er roads  made  persistent  efforts  to  get  the 
cars  back,  but  that,  on  account  of  the  con- 
gested condition  of  traffic,  they  were  met 
with  promises  which  were  not  fulfilled. 
They  testified  that  the  penalty  prescribed 
by  the  rules  of  the  railway  association  was 
Ineffectual  to  cause  the  return  of  cars  dur- 
ing this  time,  but  how  long  this  penalty  had 
proved  Ineffectual  Is  not  disclosed  by  the 
testimony. 

This  testimony  entitled  the  defendant  to 
have  the  Jury  consider,  along  with  other 
facts  and  circumstances  In  the  case,  the 
fact  that  cars  were  off  the  line,  and  that  re- 
turn thereof  could  not  be  secured,  in  deter- 
mining whether  or  not  the  defendant  was 
excusable  for  Its  failure  to  furnish  cars  to 
plaintiff  at  the  times  complained  of.  The 
fact  that  cars  off  the  line  could  not  be  re- 
gained would  not  under  all  circumstances 
afford  excuse -for  not  securing  others  to  be 
furnished  to  shippers  when  demanded.  Cars 
wholly  beyond  the  control  of  a  carrier  are 
the  same  as  If  not  owned  at  all  and  their 
places  should  be  supplied  with  others  ex- 
cept when  the  conditions  are  only  temporary 
and  a  return  to  normal  conditions  may  soon 
be  reasonably  expected.  A  railroad  company 
is  required  to  anticipate  and  provide  only 
for  normal  conditions  of  traffic  unless  it  has 
reasons  to  anticipate  others;  and,  during 
a  temporarily  abnormal  condition  of  traffic, 
it  would  certainly  be  unjust  to  a  company 
to  require  It  to  furnish  a  new  car  for  every 
one  sent  off  the  line  In  fulfillment  of  a  con- 
tract previously  made  with  shippers,  even 
though  It  had  made  and  was  then  making 
every  reasonable  effort  to  secure  the  return 
of  Its  cars.  We  find  nothing  In  the  case  of 
St  L.  8.  W.  R.  Co.  v.  State,  86  Ark.  811,  107 
8.  W.  118ft  122  Am.  St  Rep.  33,  which  con- 


flicts with  the  views  here  expressed.  That 
was  a  case  where  the  railway  company  was 
sued  to  recover  a  statutory  penalty  for  fa'll- 
ing  to  furnish  cars  for  Intrastate  shipments. 
The  finding  of  the  railroad  commission  made 
out  a  prima  facie  case  against  the  company 
for  falling  to  furnish  cars,  and  it  attempted 
to  Justify  the  failure  by  showing  that  It  own- 
ed enough  cars  to  supply  the  demands  of  Its 
shippers  if  connecting  lines  would  return 
Its  cars,  but  that  its  cars  had  not  been  re- 
turned by  connecting  carriers.  There  was 
a  Jury  trial  and  verdict  against  the  railroad 
company.  The  trial  court  submitted  the 
case  to  the  Jury  on  unobjectionable  Instruc- 
tions as  to  this  question;  but  the  company 
insisted  here  that  the  evidence  adduced, 
which  was  undisputed,  established  the  fact 
that  on  account  of  the  failure  of  connecting 
carriers  to  return  cars  Its  stock  was  depleted, 
and  that  this  excused  It  for  the  failure  to 
furnish  cars  on  the  occasion  complained  of. 
The  evidence  showed  that  the  penalty  fixed 
by  the  rules  of  the  American  Railway  As- 
sociation for  failing  to  return  cars  was  in- 
effectual, and  would  not  accomplish  its  pur- 
pose, and  that  this  had  been  demonstrated 
for  two  or  three  years  prior  to  the  time  In 
question.  This  court  held  that  the  railway 
company  bad  the  choice  either  to  send  cars 
off  its  line  under  regulations  sufficient  to 
cause  a  reasonably  prompt  return  or  not  to 
send  them  at  all,  and  that,  when  it  acqui- 
esced in  a  regulation  which  had  been  proved 
to  be  ineffectual  to  cause  return  of  cars,  it 
could  not  set  up  as  an  excuse  for  failure  to 
provide  equipment  to  shippers  the  fact  that 
its  cars  were  on  the  lines  of  other  carriers. 
The  difference  between  the  two  cases  is 
that  in  one  the  railroad  had  the  choice  of 
keeping  its  cars  on  its  own  line  unless  a 
better  regulation  was  agreed  upon  to  cause 
the  return  of  the  cars,  and  In  the  other  the 
railroad  was  bound  by  its  contract  with  coal 
shippers  to  furnish  cars  to  be  sent  off  its 
line;  and  In  one  case  the  undisputed  proof 
showed  that  the  regulation  for  return  of 
cars  had  broken  down  or  proved  Ineffectual 
for  several  years,  and  in  the  other  case  there 
is  no  proof  when  the  regulation  became  In- 
effectual. 

We  conclude  that  In  the  present  case  the 
court  erred  in  giving  the  fourth  instruction 
requested,  by  plaintiff.  All  concur  in  the 
opinion  of  Mr.  Justice  HART  on  other  points, 
and  all  concur  in  this  additional  opinion  ex- 
cept him. 


DOUGLAS  v.  HAMILTON  et  al. 

(Supreme  Court  of  Arkansas.   June  14,  1909.> 

1.  Certiorari  ft  5*)  —  Gbouhds  —  Proceed- 
ings of  Inferior  Court. 

The  writ  of  certiorari  cannot  be  used  as  a 
substitute  for  an  appeal  or  writ  of  error  for 
the  mere  correction  of  error  or  irregularities  of 
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p'roceedings  In  Inferior  courts,  and  hence  where 
an  order  of  prohibition  and  judgment  of  the 
county  court  was  valid,  and  recited  the  neces- 
sary jurisdictional  facts,  certiorari  would  not 
lie  to  quash  the  order;  the  only  error  of  the 
county  court  consisting;  in  deciding  that  the  ma- 
jority of  adult  inhabitants  within  the  radius 
named  had  petitioned  for  the  order. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  §  J  5,  6 ;  Dec.  Dig.  f  5.*] 

2.  Intoxicating  Liquors  (J  130*)— Petition 
fob  Prohibition  Obdbb— Natube  of  PRO- 
CEEDINGS. 

The  proceeding  on  a  petition  for  a  prohibi- 
tion order  is  conducted  as  a  police  regulation, 
and  is  in  the  nature  of  an  election  by  toe  adult 
inhabitants  residing  within  the  stated  territory, 
the  county  court  being  the  canvasser  of  the  re- 
turns, and  the  sole  question  before  the  court  is 
to  determine  whether  or  not  the  petition  con- 
tains a  majority  of  such  adult  inhabitants. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  130.*] 

3.  Intoxicating  Liquobs  (§  130*)— Pbohibi- 
tion  Obdbb— Right  of  Appeal. 

No  one  not  made  a  party  to  a  proceeding 
for  a  prohibition  order  may  contest  the  prayer 
of  the  petition,  or  appeal  from  the  order. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  §  130.*] 

Appeal  from  Circuit  Court,  Cross  County; 
Frank  Smith,  Judge. 

Petition  by  Jim  Douglas  for  writ  of  cer- 
tiorari against  the  county  court  of  Cross 
county,  Ed  Hamilton,  and  others.  From  a 
judgment  denying  the  petition,  petitioner 
appeals.  Affirmed. 

Benjamin  Harris  and  H.  E.  Marshall,  for 
appellant. 

McCULLOCH,  C.  J.  On  the  petition  of 
Hamilton  and  others,  the  county  court  of 
Cross  county  at  the  April  term,  1908,  made 
an  order  in  conformity  with  the  statute  in 
such  cases  prohibiting  the  sale  or  giving 
away  of  Intoxicants,  etc.,  within  three  miles 
of  a  •  certain  schoolhouse  In  the  town  of 
Wynne.  No  one  appeared  to  oppose  the 
making  of  the  order.  It  was  not  entered  of 
record  by  the  clerk  during  that  term,  but  at 
the  next  term  of  the  court  It  was  duly  en- 
tered by  nunc  pro  tunc  order.  The  order  is 
regular  In  form,  and  recites  the  finding  by 
the  court  to  the  effect  that  the  petitioners 
.constituted  a  majority  of  the  adult  inhabit- 
ants residing  within  three  miles  of  said 
schoolhouse.  Thereafter  appellant  Douglas 
and  another  person  filed  in  the  circuit  court 
of  Cross  county  their  joint  petition  for  a 
writ  of  certiorari  to  review  and  quash  said 
prohibition  order  on  the  alleged  ground  that 
their  names  appeared  on  the  petition  without 
authority  from  them,  that  the  names  of  sev- 
eral persons  appenred  on  the  petition  more 
than  once,  that  the  petition  did  not  contain 
a  majority  of  the  adult  inhabitants  residing 
within  the  radius  named,  and  that,  for  those 
■reasons,  the  county  court  was  without  Juris- 
diction to  make  the  order.  The  circuit  court 


denied  the  prayer  of  the  petition,  and  an  ap- 
peal was  taken  to  this  court. 

The  judgment  and  order  of  the  county 
court  is  valid  on  its  face,  and  recites  the 
necessary  jurisdictional  facts.  If  all  the  al- 
legations of  appellant's  petition  be  taken  as 
true,  they  only  show  that  the  county  court 
made  an  error  In  deciding  that  the  majority 
of  the  adult  Inhabitants  within  the  radius 
named  had  petitioned  for  the  prohibition  or- 
der. The  writ  of  certiorari  cannot  be  used 
as  a  substitute  for  an  appeal  or  writ  of  er- 
ror for  the  mere  correction  of  errors  or  ir- 
regularities of  proceedings  in  inferior  courts. 
Merchants'  &  Planters'  Bank  v.  Fitzgerald, 
61  Ark.  605,  33  S.  W.  1064,  and  authorities 
therein  cited. 

Appellant  Insists  that  as  he  received  no 
notice  of  the  proceedings  in  the  county  court, 
and  had  no  opportunity  to  appeal  from  the 
order,  he  Is  without  a  remedy  unless  one 
is  afforded  by  the  writ  of  certiorari.  The 
statute  does  not  require  any  notice  of  such 
proceedings  to  be  given.  The  petitioners  for 
prohibition  proceed  ex  parte  until  some  one 
appears  to  oppose  the  prayer,  and  then  the 
proceeding  is  converted  to  some  extent  into 
an  adversary  one,  and  the  parties  thereto  on 
either  side  aggrieved  by  the  Judgment  and 
order  of  the  court  may  appeal.  The  proceed- 
ing is  conducted  as  a  police  regulation,  and 
Is  In  the  nature  of  an  election  by  the  adult 
inhabitants  residing  within  the  stated  terri- 
tory, the  county  court  being  the  canvasser 
of  the  returns;  and  the  sole  question  be- 
fore the  court  is  to  determine  whether  or 
not  the  petition  contains  a  majority  of  such 
adult  inhabitants.  McCullough  v.  Blackwell, 
51  Ark.  159,  10  S.  W.  259 ;  Wilson  v.  Thomp- 
son, 56  Ark.  110,  19  S.  W.  321 ;  Williams  v. 
Citizens,  40  Ark.  290.  No  person  has  the 
right  to  contest  the  prayer  of  the  petition 
or  to  appeal  from  the  order  except  by  being 
made  a  party  to  the  proceeding.  He  cannot 
under  other  circumstances  appeal  from  the 
order,  nor  otherwise  question  its  validity 
when  the  proceedings  are  regular  and  show 
the  jurisdiction  of  the  court 

Affirmed. 


FENIX  v.  STATE. 
(Supreme  Court  of  Arkansas.    May  31,  1909.) 

1.  Criminal  Law  (J  907*)— Former  Jeopar- 
dy—Setting Aside  Verdict  of  Acquittal 
—Authority  of  Court. 

The  court  may  set  aside  a  verdict  of  ac- 
quittal of  an  offense  punishable  by  fine  only. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5  2130;  Dec.  Die.  |  907.*] 

2.  Criminal  Law  (|  186*)— Setting  Abide 
Verdict  of  Acquittal  —  Authority  of 
Court. 

The  court  may  set  aside  a  verdict  of  ac- 
quittal of  the  first  offense  of  selling  liquor  with- 
out a  license,  punishable  by  fine  only,  though 
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on  conviction  of  a  second  offense  accused  may 
be  imprisoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  355;  Dec.  Dig.  I  186.*] 

8.  Ihtoxicating  Liquors  (8  1 46')— Belli  wo 
Liquor  Without  License— Evidence. 
Accused  and  two  others  contributed  for  the 
purchase  of  whisky.  Accused  took  the  money, 
and  gave  it  to  a  third  person,  who  bought  a 
pint  of  whisky  from  one  notoriously  engaged  in 
selling  liquor  without  a  license,  and  returned 
it  to  accused,  who  took  it  to  his  shop,  where  the 
other  two  persons  and  accused  drank  it.  Held, 
that  he  was  not  guilty  of  selling  liquor  with- 
out a  license. 

[Ed.  Note.— For  other  cases,  tea  Intoxicating 
Liquors,  Dec.  Dig.  |  146.*} 

Appeal  from  Circuit  Court,  Boone  County; 
Brice  B.  Hudgins,  Judge. 

Newt  Fenix  was  convicted  of  selling  In- 
toxicating liquor  without  a  license,  and  he 
appeals.  Reversed  and  remanded  for  a  new 
trial. 

Pace  A  Paw,  for  appellant.  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A.  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  The  grand  jury  of  Boone 
county,  at  the  July,  1906,  term  of  the  cir- 
cuit court  of  that  county,  indicted  Newt 
Fenix  for  selling  one  pint  of  liquor  without 
license.  He  was  tried  and  acquitted.  The 
court  set  aside  the  verdict  of  acquittal.  He 
objected,  and  saved  exceptions.  He  was 
again  tried  on  the  following  agreed  state- 
ment of  facts: 

"Comes  W.  F.  Reeves,  prosecuting  attor- 
ney of  the  Fourteenth  judicial  district,  and 
Pace  &  Pace,  attorneys  for  the  defendant, 
and  file  this  agreed  statement  of  facts  in 
the  above-entitled  cause: 

"That  the  defendant,  Newt  Fenix,  the 
prosecuting  witness,  J.  L.  Smith,  and  one 
Whitten  were  all  In  defendant's  meat  mar- 
ket in  the  town  of  Lead  Hill,  in  Boone  coun- 
ty, Ark.,  some  time  in  December,  1907,  with- 
in one  year  before  the  filing  of  the  indict- 
ment herein,  and  some  one  of  the  three  sug- 
gested the  purchasing  of  one  pint  of  whisky; 
that  each  one  of  the  three  put  In  25  cents, 
and  the  defendant  took  the  money,  went  out 
to  buy  the  whisky;  that  he  gave  the  75  cents 
to  one  Henry  Smith,  who  went  to  one  Dick 
Cunningham,  who  was  openly  and  notori- 
ously selling  liquor  without  license,  bought 
a  pint  of  whisky  from  him,  and  returned  it 
to  the  defendant,  Fenix,  and  the  defendant, 
Fenix,  returned  it  to  the  shop,  and  he, 
Smith,  and  Whitten  all  three  drank  it 

"The  defendant  was  not  interested  in  the 
sale,  except  as  a  purchaser,  as  above  set 
forth,  for  J.  L.  Smith,  Whitten,  and  him- 
self, and  made  no  profit  from  the  transac- 
tion, and  was  in  no  way  connected  with 
Dick  Cunningham  or  Henry  Smith  in  selling 
liquor. 

"That  defendant  is  47  years  of  age;  has 
lived  in  Lead  Hill  SO  years,  and  has  always 

■Far  other  eases 
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borne  the  reputation  of  being  a  law-abiding 
citizen,  and  never  had  the  reputation  of  sell- 
ing liquor.  W.  F.  Reeves, 

"Prosecuting  Attorney. 
"Pace  &  Pace, 
"Attorneys  for  Defendant" 

He  was  found  guilty,  and  his  punishment 
was  assessed  at  a  fine  of  $50.  Judgment 
was  rendered  against  him  for  that  amount, 
and  he  appealed. 

Appellant  contends  that  the  trial  court 
did  not  have  the  authority  to  set  aside  the 
verdict  of  acquittal  In  the  first  trial.  But 
tills  contention  is  untenable.  The  punish- 
ment for  the  offense  charged  was  only  a 
fine.  In  such  cases  this  court  has  repeatedly 
held  that  a  trial  court  can  set  aside  a  ver- 
dict of  acquittal.  Jones  v.  State,  15  Ark. 
261;  State  v.  Czarnikow,  20  Ark.  160:  Steck 
v.  State,  -28  Ark.  113;  Taylor  v.  State,  36 
Ark.  84.  But  appellant  says  that  upon  a 
conviction  of  a  second  offense  of  selling  liq- 
uor without  license  the  appellant  may  be  Im- 
prisoned. That  Is  true,  but  It  did  not  sub- 
ject him  to  Imprisonment  for  the  first  of- 
fense, or  put  his  liberty  in  jeopardy  in  a  tri- 
al for  that  offense.  He  need  not  commit  the 
second  offense. 

There  was  no  evidence  to  convict  the  ap- 
pellant. The  statutes  of  this  state  do  not 
make  it  unlawful  to  purchase  liquor,  but  to 
sell,  and  the  defendant  did  not  sell.  He 
does  not  come  within  the  rule  announced  in 
Hunter  v.  State,  60  Ark.  312;  30  S.  W.  42. 
He  did  not  by  a  device  procure  from  the 
seller  a  sale  of  liquors  in  quantity  such  as 
the  seller  was  authorized  to  sell,  when  he 
was  actually  purchasing  for  persons  In  less 
quantities,  or  procure  the  sale  to  a  person 
the  seller  was  not  authorized  to  sell,  as  in 
Foster  v.  State,  45  Ark.  861.  The  seller  to 
the  appellant  had  no  license  to  sell  liquor, 
and  was  not  authorized  to  sell  in  any  quan- 
tities or  to  any  person.  He  was  not  misled 
by  the  appellant 

Reversed  and  remanded  for  a  new  trial. 


DALE  v.  STATE. 
(Supreme  Court  of  Arkansas.    May  31,  1909.) 

1.  Intoxicating  Liquobs  (J  167*)— Illegal 
Sales— Principals. 

One  who  aids  another  in  the  sale  of  whis- 
ky, contrary  to  law,  is  guilty  as  a  principal, 
no  matter  what  means  are  employed  to  accom- 
plish the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uauors,  Cent  Dig.  88  182,  183;  Dec.  Dig.  1 

2.  Intoxicating  Liquors  (f  167*)— Illegal 
Sales— Principals. 

One  who  assists  the  buyer  in  buying  whis- 
ky, and  who  confines  his  participation  in  the 
transaction  exclusively  to  the  buying,  and  not 
to  the  selling,  is  not  guilty  of  any  offense,  where 
there  is  no  statute  against  the  purchase  of 
whisky. 

[Ed.  Note— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  §  182;  Dec.  Dig.  f  167.*] 


i  una  toplo  and  section  NUMBER  In  Dec.  A  Am.  Digs.  19OT  to  date.  It  Reporter  Indexes 

Digitized  by ' 


,GoogIe 


890 


120  SOUTHWESTERN  REPORTER. 


(Arte 


8.  Intoxicating  Liquors  (|  167*)— Illegal 
Sales — Principals. 

Where  one,  for  a  seller  engaged  in  unlaw- 
fully selling  whisky,  procures,  or  assists  in 
procuring,  a  buyer,  or  stands  by  and  assists 
the  seller  in  making  a  sale,  or  assists  both 
seller  and  buyer  to  make  a  sale  that  could  not 
have  been  made  without  his  aid,  he  is  a  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  182,  183;  Dec  Dig.  I 
167.*] 

4.  Intoxicating  Liquors  (I  239*)— Illegal 
Sales—  Instructions. 

Since  one  may  be  employed  by  another  to 
assist  him  in  making  a  sale,  and  act  as  his 
agent  in  making  the  sale,  without  having  an 
interest  in  the  article  sold,  and  since  one  may 
be  interested  in  the  proceeds  of  a  sale,  or  in 
making  a  sale,  because  of  some  pecuniary  bene- 
fit that  he  may  expect  to  reap  from  it,  without 
having  an  interest  in  the  article  sold,  an  in- 
struction, on  a  trial  for  selling  whisky  in  vio- 
lation of  law,  that  if  the  whisky  was  the  prop- 
erty of  a  third  person,  and  the  sale  was  made 
to  the  buyer  by  the  third  person,  and  accused 
merely,  at  the  request  of  the  buyer,  guaranteed 
the  payment  of  the  price,  and  he  was  not  in- 
terested in  the  whisky,  he  was  not  guilty  was 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  I  239.*] 

5.  Criminal  Law  (|  830*)— Trial— Instruc- 
tions. 

The  court  may  properly  refuse  a  charge 
requested  by  accused  -on  the  ground  that  it  is 
misleading,  and  accused,  desiring  a  correct  in- 
struction on  the  subject,  must  present  a  cor- 
rect prayer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2012,  2017;  Dm.  Dig.  f 
830.*] 

Appeal  from  Circuit  Court,  Faulkner  Coun- 
ty; Eugene  Lankford,  Judge. 

George  Dale  was  convicted  of  selling  liquor 
within  10  miles  of  Hendrlx  College,  and  he 
appeals.  Affirmed. 

This  appeal  Is  from  a  conviction  for  sell- 
ing whisky  within  10  miles  of  Hendrlx  Col- 
lege. The  evidence  on  behalf  of  the  state 
tended  to  show  that  appellant  sold  whisky 
within  10  miles  of  Hendrlx  College  as  charg- 
ed. Appellant  In  his  own  behalf  testified  as 
follows :  "He  took  his  gun  and  attempted  to 
get  a  shot  at  some  geese  on  the  sand  bar. 
That  a  party  called  Shortle  went  with  him. 
That  they  went  to  Atkln's  gin,  where  they 
met  Will  Starrett  That  Will  Starrett  asked 
him  if  he  didn't  have  some  whisky  to  sell, 
to  which  be  replied  that  he  did  not  That 
Shortle,  who  was  with  him,  spoke  up  and  said 
that  he  had  some.  That  Shortle  and  Star- 
rett had  some  conversation,  after  which 
Starrett  stated  to  him  (Dale)  that  Shortle 
would  not  sell  the  whisky  to  him  without  the 
money,  and  asked  him  (Dale)  if  he  would  not 
stand  good  to  Shortle  for  the  payment  of  the 
money  by  him  (Starrett).  That  he  agreed  to 
do  so,  and  that  Shortle  then  delivered  to  Star- 
rett two  pints  of  whisky.  That  he  (Dale) 
never  sold  Starrett  any  whisky,  and  was  not 
Interested  in  the  whisky.  That  It  was  Shor- 
tle's  whisky,  and  not  his.  That  he  and  Shor- 


tle started  away,  and  that  Starrett  followed 
them.  That  when  they  came  up  with  Helton 
In  his  wagon,  Starrett  asked  Helton  if  he  did 
not  want  to  buy  some  whisky,  and  that  he 
sold  Helton  a  pint  of  whisky  for  60  cents. 
That  Wlllse  Martin  came  by,  and  that  Starrett 
sold  him  two  pints  of  whisky  for  $L  That 
Shortle  furnished  one  of  the  pints.  That 
Starrett  went  off  with  him  and  Shortle  down 
to  the  sand  bar,  where  he  had  previously  seen 
Starrett  get  some  whisky,  and  Starrett  and 
him  stopped  at  this  place,  and  Starrett  got 
two  more  pints  of  whisky.  That  he  had,  on- 
ly a  couple  of  days  before  that  employed 
Shortle  to  work  for  him  in  managing  his 
fishing  tackle."  The  court  Instructed  the 
Jury  as  follows:  "The  court  instructs  the 
jury  that  all  parties  who  are  concerned  in 
the  commission  of  a  misdemeanor  are  guilty 
as  principals.  So,  If  you  believe  from  the  ev- 
idence that  the  defendant  George  Dale,  with- 
in one  year  from  filing  Information,  aided 
directly  or  indirectly,  or  assisted  or  encourag- 
ed the  sale  of  whisky  within  10  miles  of 
Hendrlx  College,  you  will  find  the  defendant 
guilty  as  charged."  Appellant  objected  to 
the  Instruction,  and  duly  excepted.  The  ap- 
pellant asked  the  following:  "You  are  In- 
structed that  if  you  believe  from  the  evi- 
dence that  the  whisky  was  the  property  of 
the  party  called  Shortle,  and  that  the  sale 
was  made  to  Starrett  by  the  party  Shortle, 
and  that  Dale  merely,  at  the  request  of  Star- 
rett stood  good  to  Shortle  for  the  payment  of 
the  money  by  Starrett  and  that  he  was  not 
interested  In  the  whisky,  then,  in  that  event 
the  defendant  would  not  be  guilty" — to  which 
refusal  of  the  court  the  defendant  at  the  time 
excepted.  The  motion  for  new  trial  assigns 
other  errors  than  those  indicated  supra.  But 
the  bill  of  exceptions  does  not  show  that  any 
other  exceptions  were  taken  to  the  rulings 
than  those  mentioned. 

U.  S.  Bratton,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Gen.,  and  C  A  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  It  has  often  been  ruled  that  one  who 
aids  another  in  the  sale  of  whisky  contrary  to 
law  is  guilty  as  a  principal  offender,  no  mat- 
ter what  Bubterfnge  is  resorted  to,  or  what 
means  are  employed  to  accomplish  the  sale 
Foster  v.  State,  45  Ark.  361.  But  it  is  also 
well  settled  that  where  there  Is  no  statute 
against  the  purchase  of  whisky,  one  who  as- 
sists the  purchaser  in  buying  the  whisky,  and 
confines  bis  participation  in  the  transaction 
exclusively  to  the  buying,  and  not  to  the  sell- 
ing, is  not  guilty  of  any  offense.  Fenlx  v. 
State,  120  &  W.  888;  Foster  v.  State,  45 
Ark.,  supra;  Whltmore  v.  State,  72  Ark.  14, 
77  S.  W.  598.  See  Anderson  v.  State,  82  Ark. 
405,  101  S.  W.  1152,  118  Am.  St  Rep.  82; 
Black,  Int  Liquor,  g  381.   But  the  law  does 
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not  tolerate  any  device  whatsoever.  There- 
fore, where  one  for  the  seller  procures,  or  as- 
sists In  procuring,  a  purchaser,  or  stands  by 
and  assists  the  seller  In  making  a  sale,  or 
assists  both  seller  and  buyer  to  make  a  sale 
that  could  not  be  made  without  his  aid,  then, 
he  is  a  partlceps  crlmlnls,  and,  in  law,  a 
principal  offender,  and  may  be  so  punished. 
The  court  did  not  err  in  refusing  appellant's 
prayer.  For,  conceding  that  appellant  con- 
fined his  activities  solely  to  the  buying  side, 
and  that  he  was  In  no  manner  Interested  in 
the  sale,  and  did  nothing  whatever  to  assist 
the  seller  in  making  it,  still  the  prayer  does 
not  present  that  issue.  It  tells  the  Jury  that 
if  Dale  merely,  at  the  request  of  Starrett, 
stood  good  to  Shortle  for  the  payment  of  the 
money  by  Starrett,  and  that  he  was  not  in- 
terested in  the  whisky,  then,  In  that  event, 
appellant  would  not  be  guilty.  But  that  is 
not  the  law.  One  might  be  Interested  In  the 
sale  and  aiding  the  seller,  and  yet  have  no 
Interest  in  the  whisky  being  sold.  One  might 
be  employed  by  another  to  assist  him  In  mak- 
ing a  Bale,  and  act  as  his  agent  In  making  the 
sale,  of  a  commodity,  and  yet  have  no  Interest 
whatever  In  the  thing  being  sold.  He  might 
be  Interested  In  the  proceeds  of  the  sale,  or 
Interested  In  making  the  sale,  because  of 
some  pecuniary  or  other  benefit  that  he  ex- 
pected to  reap  from  It,  and  yet  not  have  any 
Interest  In  the  thing  that  was  being  sold. 
The  distinction  Is  clear,  and  It  Is  vital.  The 
Instruction  was  well  calculated  to  mislead  the 
jury.  The  court,  therefore,  did  not  err  in 
refusing  it  If  appellant  desired  the  Jury  In- 
structed along  the  lines  contended  for  In  his 
brief,  he  should  have  presented  a  correct 
prayer. 

Finding  no  error,  the  judgment  Is  affirmed. 


CHAPMAN  ft  DEWEY  LAND  CO.  v.  WIL- 
SON. 

(Supreme  Court  of  Arkansas.  June  7,  1909.) 

1.  Drains  (f  41*)— Formation  or  Districts- 
Purpose  of  Psthior- Powers  of  Viewers 
—Ex  Parte  Character  of  Proceedings. 

In  the  formation  of  a  drainage  district  un- 
der Sand.  &  H.  Dig.  §§  1203-1232,  the  original 
petition  was  not  for  the  purpose  of  making  a 
final  location  of  the  ditch,  but  the  viewers  could 
vary  it  till  their  report  was  made  and  filed. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  f  55;  Dec.  Dig.  |  41.*] 

2.  Drains  (|  34*)  —  Proceedings  to  Con- 
struct Ditch— Confirmation  of  Viewers' 
Report— Operation  and  Effect. 

On  the  confirmation  of  the  viewers'  report 
by  the  county  court,  the  termini  and  route  of 
a  ditch  became  absolutely  fixed,  and  the  place 
where  and  the  extent  of  the  work  and  excava- 
tions that  should  be  done  in  its  construction 
were  also  determined  by  the  order  of  confirma- 
tion of  the  report  in  those  particulars,  as  well 
as  the  assessment  of  benefits  against  each  tract. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  {  34.  •] 


dS 


3.  Drains  ({  34*)  —  Proceedings  to  Con- 
struct Ditch  — Report  and  Opinion  of 
Viewers— Excavations— Order  or  Judg- 
ment of  County  Court— Conclusiveness— 
Regularity  and  Legality  of  Prior  Pro- 
ceedings. 

In  view  of  the  provision  of  the  drainage 
law  (Acts  1899,  p.  821)  that  the  amounts  due 
contractors  holding  surveyor's  certificates  of  ac- 
ceptance shall  not  be  defeated  by  any  defect  in 
the  proceedings  prior  to  the  order  of  the  coun- 
ty court  establishing  the  ditch,  but  that  such  or- 
der or  judgment  shall  be  conclusive  that  all  pri- 
or proceedings  were  regular  and  according  to 
law,  a  report  of  viewers  confirmed  by  the  coun- 

ST  court,  and  not  appealed  from,  became  a  final 
etermination  as  to  the  extent  of  the  excavations 
that  should  be  done  in  the  construction  of  the 
ditch,  and  the  opinion  of  the  viewers  and  the 
surveyor  and  engineer  who  assisted  them  as  to 
Its  capacity  to  carry  all  the  water  that  would 
be  emptied  into  it  became  conclusive  in  the  ab- 
sence of  fraud. 

Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
[.  I  84.*] 

4.  Pleading  (f|  123,  129*)— Answer— Neces- 
sity or  Specific  Denial. 

A  general  denial  of  the  allegations  of  a 
complaint  is  not  sufficient,  and  under  the  Code 
every  material  allegation  of  the  bill  not  specif- 
ically denied  in  the  answer  will  be  taken  as 
true. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fg  255,  270;  Dec.  Dig.  H  123,  129.*] 

5.  Pleading  (H  124,  129*)— Answer—  Neces- 
sity of  Specific  Denial. 

The  object  of  the  rule  requiring  a  specific 
denial  in  the  answer  of  every  material  allega- 
tion In  the  bill,  and  providing  that  every  ma- 
terial allegation  not  specifically  denied  will  be 
taken  as  true,  is  to  advise  the  opposing  party 
what  he  must  establish  by  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  H  124,  129.*] 

6.  Drains  (  49*)— Proceedings  to  Construct 
Ditch— Notice  of  Letting  of  Contract. 

After  work  has  been  duly  completed  under 
a  contract  to  construct  a  ditch,  the  failure  of 
the  county  clerk  to  give  notice  of  the  letting  of 
the  contract  is  only  an  irregularity,  and  will  not 
affect  its  validity. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  {  49.*] 

7.  Drains  (§  49*)— Contract  to  Construct 
Ditch— Certificates  ok  Work  and  Labor 
Done— Oral  Assignments. 

A  contract  for  the  construction  of  a  ditch 
and  the  surveyor's  certificates  of  the  work  and 
labor  performed  in  its  construction  can  be  trans- 
ferred without  a  written  assignment  thereof. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  §  49.*] 

8.  Drains  (5  90*)— Construction  of  Ditch- 
Suit  to  Recover  Assessments— Parties. 

The  owner  of  a  surveyor's  certificate  for 
work  and  labor  done  in  the  construction  of  a 
ditch  was  the  real  party  in  interest,  and  under 
Kirby's  Dig.  §  5999,  is  the  proper  party  to  pros- 
ecute a  suit  to  recover  assessments  against  a 
landowner. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  |  103;  Dec.  Dig.  f  90.*] 

9.  Appeal  and  Error  (|  174*)  —  Question 
Not  Raised  Below— Proper  Party  to  Sue. 

A  defendant  who  does  not  move  under  Kir- 
by's Dig.  §  6011,  that  a  third  party  be  made 
a  party  plaintiff,  cannot  contend  for  the  first 
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time  on  appeal  that  such  party  wa»  the  prop- 
er party  to  sue. 

[Ed.  Note.— For  other  cases,  Bee  Appeal  and 
Error,  Cent  Dig.  gg  1121-1182;  Dec.  Dig.  g 

10.  Contracts  (g  211*)— Performance— Time 

A3  OF  THE  E88ENCE. 

Parties  may  agree  that  the  time  of  perform- 
ance of  a  contract  shall  be  of  the  essence  there- 
of, and,  while  the  nature  of  the  subject-matter 
may  require  prompt  performance  at  the  time 
stipulated,  it  must  be  so  understood  by  both  par- 
ties at  the  execution  of  the  contract ;  and  or- 
dinarily, unless  there  Is  an  express  provision 
making  time  of  the  essence  of  the  contract,  it 
will  not  be  so  regarded. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  gg  038-943 ;  Dec.  Dig.  g  211.*] 

11.  Drains  (g  49*)— Contract  for  Construc- 
tion of  Ditch— Avoidance  for  Failure  to 
Complete  Work  in  Specified  Time. 

Failure  to  complete  the  work  of  construct- 
ing a  drainage  ditch  within  the  time  named, 
which  is  not  made  of  the  essence  of  the  contract, 
might  be  ground  for  taking  action  to  avoid  the 
contract,  but  some  affirmative  act  would  have 
to  be  taken  to  so  avoid  it  if  the  contractor  is 
still  proceeding  with  the  work  In  good  faith  and 
with  reasonable  -dispatch,  and  the  right  of  the 
county  clerk  to  relet  the  contract  without  actu- 
ally doing  so  did  not  avoid  such  a  contract. 

[Ed.  Note.— For  other  cases,  see  Drains,  Deo. 
D5g.  g  49.*] 

12.  Drains  (g  49*)— Construction  of  Ditch 
—  Remedy  and  Relief  fob  Failure  to 
Complete  Job  in  Time  Specified. 

A  provision  of  the  statute  that  the  contract- 
or, on  entering  into  the  contract  for  a  ditch, 
shall  execute  a  bond  to  pay  any  damage  by  rea- 
son of  a  failure  to  complete  the  job  within  the 
time  named  in  the  contract,  provides  a  remedy 
and  a  relief  to  all  persons  damaged  by  reason 
of  any  failure  to  perform  this  stipulation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  g  49.*] 

13.  Drains  (8  49*)— Construction  of  Ditch 
—Time  as  Essence  of  Contract. 

The  nature  of  a  contract  to  construct  a 
drainage  ditch  is  such  that  it  would  not  ordi- 
narily be  contemplated  that  the  completion  of 
the  work  within  the  prescribed  time  was  essen- 
tial; and,  in  the  absence  of  an  express  provi- 
sion or  intendment  either  in  the  statute  or  in 
the  contract,  it  cannot  be  considered  that  time 
is  of  such  essence  of  the  contract  as  to  avoid  it 
solely  by  its  expiration,  though  Sand.  &  H.  Dig. 
g  1219,  provides  that,  if  a  job  is  not  completed 
within  the  time  fixed,  the  county-  clerk  may  for 

Sood  cause  give  further  time  not  exceeding  00 
ays  for  its  completion. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  g  40.*] 

14.  Drains  (g  49*;— Construction  of  Ditch 
—Performance  of  Contract— Decision  of 
Officials— Constructing  Work— Conclu- 
siveness. , 

The  decision  of  officials  required  by  law  to 
inspect  the  work  of  a  drainage  ditch,  and  to 
find  whether  or  not  the  same  has  been  complet- 
ed according  to  contract,  is  as  binding  as  the 
decision  of  the  parties  who  have  been  selected 
by  individuals  to  finally  decide  questions  as  to 
the  manner  of  construction,  and  should  be  sus- 
tained unless  it  can  be  shown  that  it  was  ob- 
tained by  fraud,  or  that  there  was  such  gross 
mistake  as  would  necessarily  imply  fraud. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  g  49.*] 


15.  Drains  (g  90*)  —  Recovery  of  Assess- 
ments—Pabty  Authorized  to  Sot. 

Sand.  &  H.  Dig.  g  1232,  as  amended  by 
Act  May  8,  1899  (Acts  1899,  p.  320)  g  3,  pro- 
viding that  suit  on  a  drainage  assessment  shall 
be  in  the  name  of  the  holder  of  the  lien,  au- 
thorizes the  owner  of  a  surveyor's  certificate  for 
work  and  labor  to  institute  suit  to  recover  as- 
sessments against  land  liable. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  g  103 ;  Dec.  Dig.  g  90.*] 
Battle,  J.,  dissenting. 

Appeal  from  Mississippi  Chancery  Court ; 
Eld.  H.  Matb.es,  Chancellor. 

Suit  by  R.  E.  Lee  Wilson  against  the 
Chapman  &  Dewey  Land  Company.  From  a 
decree  for  plaintiff,  defendant  appeals.  Mod- 
ified and  affirmed. 

W.  J.  Lamb,  Ashley,  Gilbert  &  Dunn,  and 
R.  S.  Rodgers,  tor  appellant.  J.  T.  Coston, 
tor  appellee. 

FRAUENTHAL,  J.  The  plaintiff,  R,  E. 
L.  Wilson,  instituted  this  suit  against  the 
defendant,  the  Chapman  &  Dewey  Land  Com- 
pany, in  the  Mississippi  chancery  court,  to 
recover  the  amounts  of  certain  assessments 
made  against  the  lands  of  the  defendant  tor 
the  construction  of  a  public  ditch  or  drain 
In  a  drainage  district  known  as  Tyronza 
Drainage  Canal,  and  to  enforce  the  lien 
thereon.  The  drainage  district  was  estab- 
lished by  the  county  court  of  Mississippi 
county  under  the  provisions  of  sections  1203 
to  1232  of  Sandels  &  HUl's  Digest  The 
complaint  alleged  in  detail  each  step  tak- 
en in  the  formation  and  establishment  of  the 
drainage  district,  the  ascertainment  of  the 
benefits  to  the  various  tracts  of  land  locat- 
ed in  the  district,  and  the  assessment  made 
against  each  tract  for  the  construction  of  the 
ditch.  It  also  set  out  in  detail  the  letting  of 
the  contract  for  the  construction  of  the  ditch 
and  its  completion.  The  defendant  filed  an 
answer,  in  which  it  set  forth  several  grounds 
upon  which  it  resisted  the  recovery  and  en- 
forcement of  the  assessments.  The  chancery 
court  rendered  a  decree  in  favor  of  the  plain- 
tiff for  the  amounts  of  the  various  assess- 
ments against  the  several  tracts  of  land  of 
defendant  and  subjecting  the  lands  to  sale 
for  the  payment  thereof.  From  this  decree, 
the  defendant  appeals  to  this  court 

The  defendant  attacks  the  validity  of  the 
order  of  the  county  court  establishing  the 
drainage  district  on  the  ground  that  the  ter- 
mini of  the  ditch  were  changed  from  the 
points  as  set  out  in  the  petition.  Upon  the 
filing  of  the  petition,  the  county  court  ap- 
pointed viewers,  who  proceeded  in  manner 
prescribed  by  the  then  law  to  make  an  accu- 
rate survey  of  the  proposed  ditch,  and  to 
perform  the  duties  required  by  section  1204 
of  Sandels  &  HUl's  Digest  The  report  of 
the  viewers  lengthened  the  ditch  at  its  upper 
end,  but  maintained  the  route  of  the  ditch 
as  set  out  in  the  petition.    It  provided  for 
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excavations  all  along  the  route  from  said 
beginning  point  to  a  point  where  the  ditch 
emptied  Into  what  la  known  as  Tyronza 
bayou.  This  bayou  extends  for  a  distance  of 
about  three  miles  .to  where  it  empties  into 
Tyronza  river ;  and,  while  the  route  and  ex- 
tent of  the  ditch  was  described  from  the  said 
beginning  point  on  to  Tyronza  river,  no  ex- 
cavations were  reported  by  the  viewers  as 
necessary  in  said  Tyronza  bayou.  But  these 
alterations  did  not  change  the  route  of  the 
ditch,  and  the  lands  of  the  defendant,  be- 
ing located  between  the  terminal  points,  were 
not  affected  by  the  changes.  In  the  forma- 
tion of  drainage  districts  under  the  above 
sections  of  Sandels  &  Hill's  Digest,  the  orig- 
inal petition  was  not  for  the  purpose  of  mak- 
ing a  final  location  of  the  ditch.  The  view- 
ers had  a  right  to  vary  the  same  and  all  pro- 
ceedings were  of  an  ex  parte  character  un- 
til the  report  of  the  viewers  was  made  and 
filed.  It  was  then  that  the  exact  location 
of  the  ditch  was  fixed;  and  each  tract  of 
land  affected  thereby,  either  by  way  of  ben- 
efit or  damage,  was  set  out  in  the  report 
After  the  filing  of  such  report  thus  definite- 
ly describing  the  termini  and  route  of  the 
ditch,  notice  was  given  to  all  persons  inter- 
ested in  and  affected  by  the  location  of  the 
ditch  of  its  pendency  in  the  county  court, 
and  a  time  was  fixed  m  the  notice  when  such 
persons  could  appear  in  the  said  court  and 
be  heard.  From  any  order  or  judgment  made 
by  the  county  court  In  the  matter  any  per- 
son feeling  himself  aggrieved  thereby  could 
appeal  to  the  circuit  court,  where  he  was  giv- 
en a  trial  de  novo  on  the  matters..  So  that 
the  defendant  had  an  opportunity  to  appear 
In  court  and  be  heard  on  these  objections 
which  he  now  presents.  The  county  court 
bad  the  jurisdiction  of  the  matter  of  the  con- 
struction of  the  ditch,  and  had  the  right  and 
jurisdiction  to  adopt  the  termini  recommend- 
ed by  the  viewers  which  altered  the  terminal 
points  of  the  proposed  ditch.  Gribbs  v.  Ben- 
edict, 64  Ark.  665,  44  8.  W.  707;  Driver  v. 
Moore,  81  Ark.  80,  98  S.  W.  734. 

And,  upon  the  confirmation  of  the  report 
of  the  viewers  by  the  court,  the  termini  and 
route  of  the  ditch  became  conclusively  fixed. 
And  the  places  where  and  the  extent  of  the 
work  and  excavations  that  should  be  done  In 
the  construction  of  the  ditch  became  also  de- 
termined by  the  order  confirming  the  report 
of  the  viewers  In  these  particulars,  as  well 
as  the  assessments  of  the  benefits  made 
against  each  tract  Stiewell  v.  Fencing  Dis- 
trict 71  Ark.  17,  70  8.  W.  808,  71  S.  W.  247; 
Overstreet  v.  Levee  District,  80  Ark.  462, 

97  S.  W.  676;  Driver  v.  Moore,  81  Ark.  80, 

98  S.  W.  734;  Hale  v.  Moore,  82  Ark.  75, 
100  S.  W.  742 ;  Bd.  of  Improvement  Dist.  v. 
Offenhauser,  84  Ark.  267, 106  8.  W.  265.  The 
Legislature  provided  that  the  drainage  law 
should  be  "liberally  construed  to  promote  the 
drainage  and  reclamation  of  wet  and  over- 
flowed lands;  and  amounts  due  contractors 
holding  surveyors'  certificates  of  acceptance 
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shall  not  be  defeated  by  reason  of  any  de- 
fect In  the  proceedings  prior  to  the  order  of 
the  county  court  establishing  the  ditch,  but 
such  order  or  judgment  shall  be  conclusive 
that  all  prior  proceedings  were  regular  and 
according  to  law."  Acts  1899,  p.  321.  The 
report  of  the  viewers  determined  that  the 
excavations  in  the  ditch  should  ouly  be  made 
along  its  route  to  the  point  where  it  made  a 
junction  with  Tyronza  bayou,  and  that  it 
was  not  necessary  to  make  any  excavations 
in  said  bayou  on  to  Tyronza  river.  The  re- 
port in  that  respect  was  also  confirmed  by 
the  court,  and,  being  unappealed  from,  it  be- 
came a  final  determination  that  the  excava- 
tions that  should  be  done  should  only  be  in 
that  portion  of  the  ditch  that  extended  from 
its  beginning  point  down  to  Tyronza  bayou; 
that  it  would  be  practicable  to  construct  the 
ditch  and  drain  the  lands  In  the  district  by 
that  extent  of  excavations.  In  the  opinion 
of  the  viewers  and  the  surveyor  and  engineer 
who  assisted  them  Tyronza  bayou  from  the 
point  where  the  ditch  made  junction  with  It 
to  the  Tyronza  river  was  a  natural  stream 
sufficient  in  width  and  depth  to  carry  all  wa- 
ters that  would  be  emptied  into  It  to  the 
river  without  any  excavations  being  made  in 
said  bayou.  In  the  absence  of  fraud,  that 
became  conclusive.  After  the  confirmation  of 
the  viewers'  report,  the  county  clerk  pro- 
ceeded to  the  letting  of  the  contract  The  de- 
fendant urges  in  this  court  that  there  is  no 
proof  that  notice  of  the  letting  of  the  con- 
tract was  given  by  the  clerk.  The  complaint 
specifically  and  In  detail  sets  out  the  notice 
that  it  alleges  was  given  by  the  county  clerk 
of  the  letting  of  the  contract  naming  the 
time  and  place  of  such  letting,  and  stating 
the  manner  in  which  the  notice  was  given. 
To  these  allegations  the  defendant  made  on- 
ly a  general  denial  In  its  answer.  This  court 
has  often  held  that  a  general  denial  of  the 
allegations  of  a  complaint  is  not  sufficient; 
and  that  under  the  Code,  every  material  al- 
legation of  the  bill  not  specifically  denied  in 
the  answer  will  be  taken  as  true.  Ouynn  v. 
McCauley,  82  Ark.  97  (105) ;  Mcllroy  v.  Buck- 
ner,  35  Ark.  655  (561).  The  object  of  this 
rule  Is  to  advise  the  opposing  party  as  to 
what  he  must  establish  by  proof.  Hecht  v. 
Caughron,  46  Ark.  132.  The  defendant  did 
not  in  Its  answer  deny  specifically  the  mate- 
rial allegations  of  the  complaint  which  set 
out  the  giving  of  the  notice  by  the  clerk; 
but,  in  addition  to  this,  this  court  has  held 
that  after  the  work  has  been  duly  completed 
under  the  contract  the  failure  to  give  such 
notice  is  only  an  Irregularity,  and  It  will  not 
affect  the  validity  of  the  contract  Stlewel 
v.  Fencing  District  71  Ark.  20,  70  S.  W.  308, 
71  S.  W.  247;  Driver  v.  Moore,  81  Ark.  80, 
98  8.  W.  734. 

It  is  urged  that  the  plaintiff  Is  not  the 
proper  party  to  bring  this  suit  It  appears 
that  at  the  letting  of  the  contract  the  Gen- 
eral Dredging  &  Construction  Company  was 
the  lowest  bidder  on  all  the  allotments  of 
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the  ditch,  and  that  the  same  was  knocked 
off  to  that  company,  and  that  the  clerk  en- 
tered Into  a  written  contract  with  that  com- 
pany for  the  construction  of  the  ditch.  As 
provided  by  law,  that  company  then  execut- 
ed a  bond  for  the  performance  of  the  con- 
tract, and  the  plaintiff  became  surety  on 
the  bond.  Thereafter  the  General  Dredg- 
ing &  Construction  Company  failed  to  carry 
out  said  contract,  and  the  plaintiff  took  up 
and  assumed  the  performance  of  the  same. 
In  this  way  the  plaintiff  assumed  the  posi- 
tion of  the  General  Dredging  ft  Construc- 
tion Company,  and  proceeded  with  the  con- 
tract As  far  as  the  defendant  was  con- 
cerned, it  was  as  if  the  General  Dredging 
ft  Construction  Company  had  employed  the 
plaintiff  as  Its  agent  to  perform  the  work 
and  the  requirements  of  the  contract;  and, 
In  effect.  It  was  that  company  going  on  with 
the  contract  It  Is  urged  that  Inasmuch  as 
the  contract  was  made  with  the  General 
Dredging  ft  Construction  Company  and  the 
certificates  were  Issued  In  its  name,  that 
company  should  have  Instituted  the  suit  or 
should  hare  been  made  a  party  to  the  suit 
But  it  Is  alleged  In  the  complaint  that  the 
contract  and  all  Interest  therein  was  duly 
assigned  to  the  plaintiff,  and  that  he  Is  the 
true  owner  of  the  certificates.  In  Its  an- 
swer the  defendant  itself  alleged  that  the 
plaintiff  "procured  an  assignment  of  said 
contract  to  himself."  The  contract  and 
these  certificates  could  be  transferred  with- 
out a  written  assignment  thereof.  Heart- 
man  t.  Franks,  36  Ark.  601;  Lanigan  v. 
North,  68  Ark.  62,  63  8.  W.  62.  The  plain- 
tiff, being  the  owner  of  the  certificate,  was 
the  real  party  In  Interest  and  under  our 
Code  he  Is  the  proper  party  to  prosecute 
this  suit  Klrby's  Dig.  f  5999.  But  If  the 
defendant  thought  that  the  General  Dredg- 
ing ft  Construction  Company  had  any  in- 
terest in  the  subject-matter  of  this  suit  and 
desired  that  it  be  made  a  party,  so  that  all 
interests  In  the  subject-matter  of  the  suit 
could  be  settled,  it  could  bare  made  a  mo- 
tion in  the  lower  court  asking  that  that 
company  be  made  a  party.  Klrby's  Dig.  I 
6011.  It  did  not  do  so;  and  its  contention 
in  this  regard  now  made  for  the  first  time 
In  this  court  is  not  well  taken. 

It  is  contended  that  the  plaintiff  did  not 
complete  the  construction  of  the  ditch  on 
or  before  the  time  named  In  the  contract 
and  on  this  account  he  is  not  entitled  to  re- 
cover. It  appears  from  the  evidence  that 
the  contract  provided  that  the  ditch  should 
be  completed  by  January  1,  1904.  Upon 
the  expiration  of  the  said  time  named  in 
the  contract  the  county  court  of  Mississippi 
county  made  an  order  directing  the  coun- 
ty clerk  to  extend  the  time  for  the  construc- 
tion of  the  ditch  from  time  to  time  not  ex- 
ceeding 60  days  at  any  one  time;  and  also 
in  its  order  recited  that  the  plaintiff  was 
proceeding  in  good  faith  and  as  rapidly  as 
possible  with  the  construction  of  said  ditch. 


The  clerk  made  such  extensions  by  Indorse- 
ments on  the  contract  every  60  days  dur- 
ing the  years  of  1904  and  1906  until  the  com- 
pletion of  the  ditch  In  December,  1905. 

It  is  contended  by  the  defendant  that  by 
section  1219  of  Sandels  ft  Hill's  Digest  It 
is  provided  that  if  the  job  is  not  completed 
within  the  time  fixed  In  the  contract  the 
clerk  may  for  good  cause  give  further  time, 
but  not  exceeding  60  days,  for  the  comple- 
tion of  the  work,  and  that  therefore,  time 
is  of  the  essence  of  the  contract;  and,  be- 
cause the  plaintiff  did  not  complete  the  ditch 
within  said  time,  the  contract  became  for- 
feited, and  be  is  therefore  not  entitled  to 
recover  anything  herein.  It  Is  true  that 
parties  may  agree  upon  what  shall  be  the 
effect  of  a  noncompliance  with  any  of  the 
stipulations  of  a  contract;  and  so  they  may- 
agree  that  the  time  of  performance  shall  he 
of  the  essence  of  the  contract  While  the 
nature  of  the  subject-matter  may  be  such 
as  to  require  prompt  performance  at  the 
time  stipulated,  yet  It  must  be  so  deemed 
and  understood  by  both  parties  at  the  time 
of  the  execution  of  the  contract  and  ordi- 
narily there  should  be  an  express  provision 
making  time  of  the  essence  of  the  contract 
before  It  will  be  so  regarded.  2  Page,  I 
1161,  In  the  case  of  Ahl  v.  Johnson,  20 
How.  511,  15  I*  Ed.  1005,  it  is  said  that  In 
equity  the  general  rule  may  be  said  to  be 
that  time  is  not  of  the  essence  of  the  con- 
tract And  in  Secombe  v.  Steele,  20  How. 
94,  15  Li.  Ed.  833,  It  is  said:  "Bat  it  must 
affirmatively  appear  that  the  parties  regard- 
ed time  or  place  as  an  essential  element  In 
their  agreement  or  a  court  of  equity  will 
not  so  regard  it"  Dermottv.  Jones,  23  How. 
220,  16  L.  Ed.  442;  Brown  v.  Guarantee  De- 
posit Co.,  128  U.  S.  403,  9  Sup.  St  127,  32  L. 
Ed.  468.  The  contract  herein  was  entered 
into  under  and  in  pursuance  of  the  sections 
of  the  statute  above  referred  to,  which  at 
that  time  regulated  the  construction  of  pub- 
lic ditches.  But  it  Is  not  provided  In  any 
of  these  sections  of  the  statute  in  express 
terms  that  time  should  be  of  the  essence 
of  such  contract  and  the  contract  Itself  In 
this  case  does  not  contain  any  such  express 
stipulation.  There  is  no  provision  of  the 
statute  which  says  that  the  contract  shall 
be  void  or  of  no  effect  in  event  the  work  Is 
not  completed  within  the  time  named  in  the 
the  contract  The  failure  to  complete  the 
work  within  the  time  named  might  be 
ground  for  taking  action  to  avoid  the  con- 
tract; but  some  affirmative  act  would  have 
to  be  taken  to  so  avoid  it  If  the  contractor 
Is  still  proceeding  with  the  work  in  good 
faith  and  with  reasonable  dispatch.  The 
statute  provides  that  the  contractor  upon 
entering  Into  the  contract  Bhall  execute  a 
bond  obligating  himself  to  pay  any  damage 
that  might  accrue  by  reason  of  a  failure 
to  complete  the  Job  within  the  time  named 
in  the  contract  This  provides  a  remedy 
and  a  relief  to  all  persona  damaged  by  rea- 
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son  of  any  failure  to  perform  this  stipula- 
tion of  the  contract  The  right  of  the  clerk 
to  relet  the  contract  without  actually  doing 
so  did  not  avoid  the  contract  The  expira- 
tion of  the  time  did  not  In  Itself  work  an 
avoidance  of  the  contract 

In  the  case  of  Driver  v.  Moore,  81  Ark. 
80,  98  S.  W.  784,  it  Is  said:  "Lastly,  It  Is 
contended  that  the  time  for  completion  of 
the  contract  had  expired  by  limitation  be- 
fore the  construction  of  the  work  allotted 
to  appellant's  land  and  the  contract  became 
void.  The  expiration  of  the  time  did  not 
avoid  the  contract  It  only  afforded  grounds 
for  avoiding  the  contract  but  no  steps  to  do 
this  were  taken.  On  the  contrary,  the  clerk 
made  an  Indorsement  on  the  contract  by 
order  of  the  county  court  extending  the  time 
for  the  completion  of  the  work."  In  the 
opinion  in  that  case  it  does  not  state  the 
length  of  time  for  which  the  completion  of 
the  work  was  extended.  But  an  examina- 
tion of  the  record  In  that  case  shows  that 
the  time  for  the  completion  of  the  work 
was  extended  for  00  days  at  a  time  for  a 
period  of  2  years.  The  period  of  each  ex- 
tension and  the  number  of  the  extensions 
in  the  case  at  bar  and  in  that  case  are  about 
similar.  In  this  case  there  is  no  allegation 
and  no  proof  that  any  damage  accrued  by 
reason  of  the  failure  to  complete  the  ditch 
within  the  time  named.  The  nature  of  the 
undertaking  Is  such  that  it  would  not  ordi- 
narily be  expected  or  contemplated  that 
the  completion  of  the  work  within  the  pre- 
scribed time  was  absolutely  essential;  and, 
in  the  absence  of  such  express  provision  or 
intendment  either  In  the  statute  or  in  the 
contract  we  do  not  think  that  it  can  be  con- 
sidered that  time  is  of  such  essence  of  the 
contract  herein  as  to  avoid  it  solely  by  the 
expiration  of  the  time. 

It  is  contended  by  the  defendant  that  the 
work  was  not  done  in  compliance  with  the 
terms  of  the  contract  It  is  urged  that 
the  contract  provided  that  certain  openings 
should  be  made  on  each  side  of  the  ditch, 
and  it  is  contended  that  this  was  not  done. 
But  there  was  sufficient  evidence  to  sustain 
the  finding  of  the  chancellor  that  the  work 
was  done  substantially  In  compliance  with 
the  requirements  of  the  contract  in  this  re- 
gard. In  addition  to  this,  the  official  whose 
duty  It  was  to  inspect  the  job  and  to  find 
whether  or  not  It  was  completed  according 
to  the  contract  testified  that  he  made  ex- 
amination of  the  work,  and  found  that  same 
was  completed  according  to  the  specifications. 
It  is  also  urged  that  no  excavations  were 
made  In  Tyronza  bayou.  But  under  the  con- 
tract this  was  not  required.  The  contract 
was  made  in  conformity  with  the  report  of 
the  viewers,  which  report  is  by  the  specific 
terms  of  the  contract  made  a  part  of  it. 
The  viewers  reported  that  It  was  only  nec- 
essary to  make  excavations  In  the  ditch  from 
the  beginning  point  down  to  the  junction  of 
the  ditch  with  the  Tyronza  bayou,  and  they 


placed  stakes  at  each  100  feet  along  the  route 
of  the  ditch  to  that  point,  which  became  stake 
No.  785,  and  was  the  last  stake  to  which  the 
excavation  should  be  made.  Upon  the  basis 
of  that  extent  of  work  the  viewers  computed 
the  number  of  cubic  yards  of  earth  that 
would  be  required  to  be  excavated;  and  It 
was  upon  that  report  and  computation  that 
the  bid  was  made  and  the  contract  entered 
into.  The  officer  whose  duty  it  was  to  in- 
spect the  work  and  determine  whether  same 
had  been  performed  according  to  the  contract 
did  Inspect  the  same  and  did  find  that  it  was 
completed  according  to  the  contract  and  did 
execute  certificates  of  acceptance,  stating 
that  the  shares  allotted  to  the  lands  of  the 
defendant  had  been  completed  according  to 
the  specifications  of  the  contract.  The  of- 
ficial who  thus  inspected  and  accepted  the 
work  was  the  official  named  by  the  law ;  and 
the  persons  who  signed  the  certificates  of 
acceptance  were  the  officials  specified  in  the 
provisions  relating  to  the  construction  of 
ditches.  The  law  required  these  officials  to 
inspect  the  work,  and  made  it  their  duty  to 
make  a  finding  whether  or  not  the  same  had 
been  completed  according  to  the  contract. 
Their  decision  should  be  as  binding  as  the 
decision  of  parties  who  have  been  selected 
by  Individuals  to  finally  decide  questions 
as  to  manner  of  construction.  Their  deci- 
sion should  be  sustained  unless  it  can  be 
shown  that  it  was  obtained  by  fraud,  or  that 
there  was  such  gross  mistake  as  would  nec- 
essarily Imply  fraud.  That  has  not  been 
shown  in  this  case.  Hot  Springs  By.  Co. 
v.  Maher,  48  Ark.  522,  3  S.  W.  039;  Ozan 
Lumber  Co.  v.  Haynes,  08  Ark.  185,  60  S. 
W.  1068;  Klhlberg  v.  U.  S.,  97  U.  S.  398, 
24  L.  Ed.  1100;  Martlnsburg  tc  Potomac  By. 
Co.  v.  March,  114  U.  S.  549  ;  5  Sup.  Ct 
1035,  29  L.  Ed.  255;  Chicago,  S.  F.  &  C.  B. 
Co.  v.  Price,  138  U.  S.  185,  11  Sup.  Ct.  290, 
34  L.  Ed.  917;  2  Cooley  on  Taxation,  p. 
1280. 

It  Is  further  nrged  that  there  Is  a  variance 
between  the  description  of  the  lands  in  the 
assessments  and  in  the  certificates.  We  have 
carefully  examined  Into  this,  as  well  as  the 
descriptions  of  the  lands  in  the  decree.  We 
find  that  the  following  tract:  W.  %  S.  E. 
%  Sec  33,  T.  12  N.,  B.  9  E. — is  erroneously 
set  out  in  the  decree  The  amount  of  the 
assessment  of  $124.37  which  is  declared  a 
lien  upon  this  tract  and  the  tract  described 
as  E.  of  B.  E.  %  of  N.  W.  %,  Sec.  33.  T.  12 
N.,  B.  9  B.,  should  be  declared  a  lien  only  on 
the  last-named  tract  and  the  tract  first  above 
described  should  be  stricken  from  the  de- 
cree. The  decree  should  be  modified  In  that 
regard.  We  also  find  that  the  amount  per 
cubic  yard  for  excavation  of  earth  is  calcu- 
lated, and  placed  in  the  decree  at  11%  cents 
per  cubic  yard,  and  that  this  is  correct  We 
also  hold  that  under  Sandels  &  Hill's  Digest, 
f  1232,  as  amended  by  the  act  of  the  General 
Assembly  of  Arkansas  approved  May  8,  1899 
(Acta  1899,  p.  320,  |  3),  the  plaintiff  was  an- 
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thorlxed  to  Institute  suit  in  the  courts  for 
the  recovery  of  the  assessments. 

It  therefore  follows  that  the  decree  of  the 
lower  court  will  be  modified  by  striking 
therefrom  the  following  tract  of  land:  W. 
%  of  S.  E.  %  of  section  S3,  T.  12  N.,  R.  9  B ; 
and.  so  modified,  the  decree  of  the  lower 
court  is  in  all  respects  affirmed. 

BATTLE,  J,  dissenting. 


MIDLAND  VALLET  R.  CO.  v.  MORAN 

BOLT  &  NUT  MFG.  CO. 
(Supreme  Court  of  Arkansas.    June  14,  1909.) 

1.  Appeal  and  Eebob  (f  1008*)— Review- 
Findings  of  Pact. 

Findings  of  fact  by  the  court  sitting  as  a 
jury  are  equally  conclusive  on  appeal  as  a  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3955;  Dec.  Dig.  f  1008.*] 

2.  Railboadb  (i  159*)— Liens  fob  Materials 
— Time  fob  Filing— Running  Account. 

Where  plaintiff  furnished  materials  for  con- 
struction of  a  railroad  without  any  specific 
agreement  as  to  amount  to  be  furnished,  or 
when  it  should  be  furnished,  but  on  orders  from 
time  to  time,  there  being,  during  the  entire  time 
they  were  being  furnished,  a  reasonable  expec- 
tation that  more  would  be  required  for  the 
work,  and  that  plaintiff  would  be  called  on  to 
furnish  it,  the  various  orders  constituted  a  run- 
ning account,  and  but  one  demand,  which  ac- 
crued when  the  last  item  was  furnished. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  502;  Dec.  Dig.  g  159.*] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Action  by  the  Moran  Bolt  &  Nut  Manu- 
facturing Company  against  the  Midland  Val- 
ley Railroad  Company.  Judgment  for  plain- 
tiff.  Defendant  appeals.  Affirmed. 

See,  also,  80  Ark.  399,  97  S.  W.  679. 

Ira  D.  Oglesby,  for  appellant  Robert  A. 
Rowe,  for  appellee. 

HART,  J.  The  Moran  Bolt  A  Nat  Manu- 
facturing Company  brought  suit  in  the  cir- 
cuit court  of  Sebastian  county  for  the  Green- 
wood district  to  enforce  a  lien  for  materials 
furnished  to  Mike  Kelley  in  the  construction 
of  the  Midland  Valley  Railroad.  On  appeal 
this  court  held:  "The  judgment  in  this  case 
was  correct  in  form  in  fixing  a  Hen  on  all 
the  property  of  appellant  railroad  in  the 
state  of  Arkansas,  but  it  was  erroneous  in 
allowing  that  lien  to  be  made  up  of  mate- 
rial furnished  and  used  in  the  construction 
of  appellant's  road  in  the  Indian  Territory." 
80  Ark.  399,  97  S.  W.  679.  Upon  a  new  trial 
of  the  cause  the  circuit  court,  sitting  as  a 
jury,  found  that  $1,794.21  of  the  material 
furnished  by  plaintiff  entered  into  the  con- 
struction of  the  road  in  the  state  of  Arkan- 
sas; that  $913.35  had  been  paid  upon  the 
same,  leaving  a  balance  of  $880.86  for  which 
plaintiff  was  entitled  to  a  lien  on  defendant's 


road,  and  from  that  judgment  this  appeal 
is  taken. 

It  is  earnestly  Insisted  by  counsel  for  the 
defendant  that  the  testimony  shows  that  ma- 
terials of  the  value  of  $1,517.58,  and  no  more, 
were  used  in  the  construction  of  defendant's 
railroad  in  the  state  of  Arkansas,  and  that, 
after  deducting  the  credits  of  $913.35,  the 
judgment  of  the  court  should  have  been  for 
$604.23  instead  of  $880.86.  It  has  always 
been  the  settled  rule  in  this  state  that  the 
findings  of  the  circuit  court  sitting  as  a  jury 
are  equally  as  conclusive  in  this  court  as  the 
verdict  of  a  jury.  The  rule  has  been  rec- 
ognized and  followed  so  often  as  to  render 
a  citation  of  authorities  unnecessary.  Mike 
Kelley,  the  subcontractor,  in  his  testimony 
says  that  all  the  shipments  of  material  con- 
signed to  him  at  Montreal,  Ark.,  were  used 
in  the  construction  of  the  road  in  the  state 
of  Arkansas.  He  undertakes  to  give  the  date 
and  amount  of  each  shipment  and  in  the  ag- 
gregate they  amount  to  $1,794.21.  While  his 
testimony  is  considerably  weakened  by  cross- 
examination,  and  is  contradicted  by  that  of 
the  engineer  for  the  railroad  company,  who 
made  an  estimate  of  the  amount  that  was 
so  used,  we  cannot  say  that  there  was  no  evi- 
dence to  support  the  finding  of  the  court 

Counsel  for  appellant  also  urges  that  the 
court  erred  In  not  sustaining  its  plea  of  the 
statute  of  limitations.  He  contends  that 
each  order  was  a  separate  contract  and  that 
the  lien  accrued  as  each  separate  order  was 
furnished.  In  the  case  of  Kizer  Lumber  Co. 
v.  Mosely,  66  Ark.,  at  page  547,  20  S.  W., 
at  page  410,  In  discussing  the  time  In  which 
the  lien  should  be  filed  In  case  where  there 
was  no  specific  agreement  as  to  the  amount 
to  be  furnished,  or  the  time  within  which 
they  were  to  be  furnished,  and  where  there 
was  reasonable  expectation  that  further  ma- 
terial would  be  required,  the  court  said: 
"In  such  a  case,  if  the  materials  were  fur- 
nished at  short  intervals,  and  were  appro- 
priate to  the  condition  and  progress  of  the 
building,  a  presumption  would  arise  that  it 
was  understood  from  the  beginning  that  the 
'materialman  was  to  furnish  the  same  for 
the  construction  of  the  building  as  the  same 
should  be  required';  and  the  account  there- 
for should  be  considered  as  one  continuous 
account  and  one  demand,  and  the  last  item 
thereof  would  be  the  date  from  which  the 
limitations  of  the  time  of  filing*  should  be 
taken."  We  think  the  evidence  in  this  case 
was  sufficient  to  bring  the  case  within  the 
principles  there  announced.  There  was  a 
continuous  dealing  under  the  contract.  The 
materials  were  furnished  from  time  to  time 
on  bank  account  There  was,  during  the  en- 
tire time  that  the  materials  were  being  fur- 
nished, a  reasonable  expectation  that  more 
would  be  required  for  use  In  the  construction 
of  the  railroad,  and  that  the  plaintiff  would 
be  called  upon  to  furnish  the  same.  Hence 
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the  court  was  warranted  in  finding  that  the 
various  orders  for  materials  constituted  a 
running  account,  and  was  therefore  one  en- 
tire demand,  which  accrued  only  when  the 
last  item  was  furnished*.  Phillips  on  Me- 
chanics' Liens  (3d  Ed.)  I  325;  2  Jones  on 
Liens  (2d  Ed.)  it  1485,  1436,  and  cases  cited. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  will  be  affirmed. 


THOMPSON  v.  GRACE. 

(Supreme  Court  of  Arkansas.    May  31,  1909.) 

L  Chattel  Mortgages  (|  278*)— Foreclo- 
sure—Evidence. 

In  a  suit  to  foreclose  a  mortgage  on  cer- 
tain corporate  stock,  evidence  held  to  warrant 
findings  that  defendant  was  the  owner  of  104 
shares ;  that  he  transferred  such  stock  for  val- 
ue to  complainant,  and  undertook  to  incumber 
them  by  a  mortgage  on  the  physical  property 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |  567;  Dec.  Dig.  |  278.*] 

2.  Chattel  Mortgages  ({  83*)— Corporate 
Stock— Equitable  Mortgage. 

Where  defendant  transferred  certain  corpo- 
rate stock  for  value  to  complainant,  but  under- 
took to  incumber  the  same  with  a  mortgage  on 
the  physical  property  of  the  corporation,  the 
mortgage  would  be  regarded  as  an  equitable 
mortgage  in  favor  of  complainant  on  defend- 
ant's shares  or  interest  in  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  17;  Dec.  Dig.  |  33.*] 

3.  Chattel  Mortgages  (f  275*)— Foreclo- 
sure—Parties. 

Where,  in  a  suit  to  foreclose  an  equitable 
mortgage  on  certain  corporate  stock,  it  appear- 
ed that  there  were  no  other  mortgagees  of  the 
stock  except  J.,  and  that  he  acknowledged  plain- 
tiff's superior  rights,  the  suit  was  maintainable 
without  the  joinder  of  the  corporation  or  other 
stockholders,  under  Kirby's  Dig.  {  6011,  provid- 
ing that  the  court  may  determine  any  contro- 
versy between  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  f  562;  Dec.  Dig  f  275.*] 

4.  Corporations  (§  133*)— Corporate  Stock 
—Judicial  Sale— Transfer. 

Where  stock  in  a  corporation  is  sold  on 
foreclosure  of  an  equitable  mortgage,  the  chan- 
cery court  has  plenary  power  to  protect  the 
purchaser  by  requiring  proper  transfers  on  the 
books  of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  515;  Dec  Dig.  |  133.*] 

Appeal  from  Yell  Chancery  Court;  Jere- 
miah G.  Wallace,  Chancellor. 

Suit  by  John  Grace  against  J.  S.  Thomp- 
son. Decree  for  complainant,  and  defend- 
ant appeals.  Affirmed. 

This  was  a  suit  by  appellee  against  ap- 
pellant (defendant  below)  and  wife,  and  E. 
6.  Collier,  to  foreclose  a  mortgage  given  by 
appellant  and  his  wife  to  appellee  on  cer- 
tain lands,  and  also  what  was  known  as  the 
"Post  Dispatch  Printing  Plant."  On  the 
14th  day  of  October,  1908,  the  defendant 
Thompson  and  Collier  filed  answer,  admit- 


ting the  execution  of  the  note  and  mortgage 
to  appellee,  Grace,  but  allege  that  the  print- 
ing plant  was  sold  to  Thompson  by  Jacoway 
without  authority;  that  John  H.  Page,  from 
whom  Jacoway  bought  the  plant,  had  no  au- 
thority to  sell  same;  that  Thompson  has 
been  greatly  damaged ;  that  the  sale  of  said 
property  in  its  present  condition  of  title 
will  work  a  great  sacrifice  to  the  defendants, 
in  that,  without  the  cancellation  of  the  title 
outstanding  against  the  property,  it  will  be 
sacrificed  for  want  of  bidders.  They  allege 
the  printing  plant  to  be  the  property  of  the 
Poet  Dispatch  Publishing  Company,  a  cor- 
poration, and  ask  that  the  Post  Dispatch 
Publishing  Company,  John  H.  Page,  and  H. 
M.  Jacoway  be  made  parties  defendant ;  that 
their  answer  be  taken  as  a  cross-complaint 
against  Jacoway  and  Page;  that  on  final 
hearing  the  sale  from  Jacoway  to  Thomp- 
son be  rescinded  for  failure  of  consideration ; 
and  that  Jacoway  and  Page  be  decreed  to 
pay  off  the  mortgage  debt  to  appellee,  Grace, 
and  that  note  and  mortgage  given  by  Thomp- 
son to  Jacoway  be  also  canceled.  Deposi- 
tions were  taken,  and  on  the  day  of  the  trial 
oral  proof  was  heard,  which  was  reduced  to 
writing,  and  duly  made  a  part  of  the  record. 
On  the  22d  day  of  October,  1908.  the  day 
the  cause  was  set  for  hearing,  plaintiff  (ap- 
pellee) filed  an  amended  complaint  in  which 
in  addition  to  certain  allegations  (In  sub- 
stance the  same  as  those  in  the  original  com- 
plaint) he  alleged  that  said  J.  S.  Thompson 
mortgaged  all  the  property  of  the  Darda- 
nelle  Post  Dispatch  Publishing  Company; 
that  said  Thompson  was  not  the  owner  of 
said  Post  Dispatch  Publishing  Company,  and 
that  he  had  no  right  to  convey  same,  but  in 
fact  he  was  the  owner  of  104  shares  of 
stock  in  said  Post  Dispatch  Publishing  Com- 
pany of  the  face  value  of  $25  per  share,  ag- 
gregating $2,600,  the  entire  stock  of  said 
publishing  company  being  $3,000;  that  said 
mortgage  was  a  lien  on  said  stock,  or  shares 
of  stock,  of  said  Thompson,  or  an  equitable 
assignment  thereof;  that  by  the  sale  of 
said  Post  Dispatch  by  the  said  Jacoway  to 
Thompson  the  said  Jacoway  Intended  to 
convey  all  his  Interest  to  the  said  Thompson, 
whether  it  consisted  of  stock  or  otherwise  of 
such  company,  and  such  likewise  were  the 
intentions  of  said  Thompson  when  he  exe- 
cuted to  plaintiff  the  mortgage  sued  on,  and 
prayed  that  the  said  104  shares  of  stock  be 
sold,  etc.  Defendant  (appellant),  answering 
the  amended  complaint  denies  that  said 
Thompson  bought  the  stock  of  the  said  Post 
Dispatch  Publishing  Company,  but  alleges 
that  said  Jacoway  sold  to,  and  delivered  to, 
him  (Thompson)  the  whole  of  the  personal 
property  mortgaged,  and  took  the  mortgage 
(to  himself),  and  induced  him  to  execute  the 
said  mortgage  to  Grace,  the  said  defendant 
at  the  time  believing  that  he  was  acquiring 
title  thereto,  and,  if  he  falls  to  secure  the 
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full  amount  of  said  property,  that  it  will 
endanger  the  rights  of  said  Collier,  who  is 
a  surety  on  said  notes,  by  requiring  him  to 
pay  a  larger  sum  than  he  agreed  or  is  legal- 
ly bound  to  pay.  Other  parties  owning 
shares  were  made  parties,  but  their  rights 
are  not  involved  here.  The  court  overruled 
the  motion  of  appellant  (defendant)  to  make 
the  Post  Dispatch  Publishing  Company,  H. 
M.  Jacoway,  and  J.  H.  Page  parties.  Then 
the  court  made  the  following  findings  and 
decree:  "That  defendant  Thompson  is  the 
owner  of  104  shares  of  stock  of  said  Post 
Dispatch  Publishing  Company  of  the  nominal 
value  of  $25  per  share;  that  said  Thomp- 
son transferred  his  said  shares  for  value  to 
plaintiff,  John  Grace,  and  undertook  to  in- 
cumber same  with  a  mortgage  lien  by  exe- 
cuting a  mortgage  on  the  physical  property 
of  the  Post  Dispatch  Publishing  Company, 
which  the  courts  finds,  and  so  finding  de- 
crees, constitutes  an  equitable  mortgage  on 
the  shares  of  said  J.  S.  Thompson  in  favor 
of  the  plaintiff  as  security  for  said  debt; 
that  the  shares  so  designed  and  intended  to 
be  Incumbered  for  the  debt  due  Grace  bad  in 
fact  never  been  issued  to  Thompson,  but  that 
he  is  entitled  to  have  said  shares  Issued  to 
him  upon  his  demand  and  by  otherwise 
complying  with  the  law;  that  said  mortgage 
operated  as  an  equitable  transfer  by  said 
Thompson  to  Grace  of  $2,600  of  the  capital 
stock  of  the  said  Post  Dispatch  Publishing 
Company ;  and  that  there  is  still  due  on  said 
debt  the  sum  of  $2,434  as  principal  and 
interest"  The  court  rendered  judgment 
against  appellant  for  that  amount,  and  de- 
creed that  the  shares  of  stock  held  by  appel- 
lant in  the  Post  Dispatch  Publishing  Com- 
pany be  sold,  and  appointed  a  commission- 
er to  make  the  sale,  with  proper  orders  to 
give  title  thereto  to  the  purchaser  at  said 
sale.  To  reverse  that  decree  this  appeal 
was  prosecuted  by  appellant 

Bullock  k  Davis  and  Jno.  M.  Parker,  for 
appellant  Priddy  &  Chambers,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  First  The  proof  showed  that  the 
Post  Dispatch  Publishing  Company  was  a 
corporation  having  a  capital  stock  of  $3,000 
Issued  In  shares  of  $25  each.  John  H.  Page 
finally  became  the  owner  of  all  except  16 
sbares,  and  he  transferred  all  of  his  shares, 
except  one,  to  H.  M.  Jacoway.  Jacoway  be- 
came the  owner  of  104  shares  of  the  stock, 
of  the  nominal  value  of  $2,600.  Jacoway 
sold  all  of  the  stock  to  appellant  for  $2,750. 
Two  thousand  of  this  was  furnished  by  ap- 
pellee. Jacoway  had  a  mortgage  to  secure 
him  for  the  balance  of  the  purchase  money, 
but  there  is  an  agreement  in  the  record  be- 
tween him  and  appellee  to  the  effect  that 
appellee's  mortgage  should  have  precedence 
over  his.  Appellant  testified  "that  it  was 
his  understanding  that  Jacoway  owned  the 
Post  Dispatch,  and  that  Jacoway  sold  it  to 


him;  that  the  only . evidence  of  the  trans- 
action was  the  note  and  mortgage;  that 
there  was  no  written  transfer  of  the  stock ; 
that  be  had  several  times  demanded  the 
stock  of  Jacoway,  add  he  stated  that  he  did 
not  have  it;  that  the  stock  certificates  and 
books  were  lost;  that  Jacoway  may  have 
stated  that  he  owned  $2,600  in  it— would  not 
say  that  he  did  not;  that  at  the  time  Jaco- 
way sold  him  the  Post  Dispatch,  he  did  not 
tell  him  anything  about  there  being  other 
stock;  that  he  (appellant)  may  have  had 
knowledge  of  that  before,  may  have  known 
that  there  was  $3,000  of  stock,  and  of  course 
that  there  was  $400  more  of  stock  outstand- 
ing." The  finding  of  the  court  that  appel- 
lant was  the  owner  of  104  sbares  of  stock 
in  the  Post  Dispatch  Publishing  Company 
was  amply  sustained  by  this  evidence.  Ap- 
pellant was  put  in  possession  of  the  plant, 
and  whether  he  supposed  that  be  owned  the 
whole  plant,  or  the  entire  capital  stock 
(which  carried  the  right  to  the  corpus),  or 
not,  it  Is  evident  that  he  intended  by  the 
note  and  mortgage  to  transfer  to  appellee 
the  entire  interest  he  had  purchased  from 
Jacoway,  to  secure  appellee  for  the  money 
be  had  advanced  to  appellant  to  enable  the 
latter  to  make  the  purchase.  It  Is  also  true 
that  the  only  Interest  he  acquired  from  Jaco- 
way was  the  104  shares  of  stock,  for  that 
was  all  the  interest  Jacoway  had.  This  evi- 
dence we  think  is  ample  to  support  the  find- 
ing of  fact  by  the  court  that  appellant 
"transferred  his  shares  of  stock  for  value  to 
appellee,  and  undertook  to  incumber  same 
with  a  mortgage  on  the  physical  property  of 
the  Post  Dispatch  Publishing  Company." 
The  court  was  also  correct  in  holding  upon 
these  findings  of  fact  that  the  transaction 
constituted  an  equitable  mortgage  in  favor 
of  appellee  on  the  shares  of  stock  or  inter- 
est that  appellant  owned.  It  is  clear  that 
both  parties  intended  that  the  mortgage 
should  cover  appellant's  Interest  and  the 
court  properly  construed  and  enforced  the 
mortgage  accordingly. 

Second.  Section  6011,  Klrby's  Dig.,  pro- 
vides that  the  court  may  determine  any  con- 
troversy between  parties  before  it  when  It 
can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights.  It  also 
provides  that,  when  a  determination  of  the 
controversy  between  the  parties  before  the 
court  cannot  be  made  without  the  presence 
of  other  parties,  the  court  must  order  them 
to  be  brought  in.  "The  obvious  intention  of 
the  statute,"  says  the  court  in  Smith  v. 
Moore,  49  ATk.  102,  4  8.  W.  283,  "is  to  re- 
quire all  persons  to  be  made  parties  to  an 
action  who  will  be  necessarily  and  material- 
ly affected  by  its  result  and  to  forbid  the 
court  from  determining  any  controversy  be- 
tween the  parties  before  It  where  it  cannot 
be  done  without  prejudice  to  the  rights  of 
others,  or  by  saving  their  rlgnts."  There  wae 
no  other  mortgagee  of  this  stock  except  Jaco- 
way, and  he  acknowledged  appellee's  supe- 
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rior  rights.  His  agreement  In  the  record 
shows  that  he  did  not  question  the  transfer 
to  appellee.  Page  was  a  witness,  and  his  evi- 
dence was  such  as  to  warrant  the  chancellor 
in  finding  that  he  had  no  interest  The  in- 
terest of  the  few  outstanding  small  stock- 
holders could  not  have  been  possibly  affect- 
ed by  the  transfer  of  appellant's  shares  of 
stock,  and  the  corporate  entity  could  not 
have  been  in  any  manner  affected  by  the 
transfer,  and  by  the  sale  of  the  stock  under 
the  mortgage.  Appellee  was  .In  no  wise  con- 
cerned with  any  grievance  that  appellant 
claimed  to  have  against  Jacoway.  No  one 
who  was  In  any  wise  connected  with  the 
corporation  was  affected  by  the  controversy, 
except  appellant  and  appellee,  and  appellant 
was  in  no  position  to  ask  for  a  postponement 
of  the  proceedings.  "The  court  of  chancery 
had  plenary  power  to  protect  the  purchaser 
of  the  stock  at  the  sale  ordered,  and  to  see 
that  he  secured  a  correct  transfer  on  the 
books  of  the  corporation  and  a  perfect  legal 
title.  No  mere  irregularities  in  the  transfer 
of  stock  can  defeat  the  rights  of  the  purchaser 
thereof."  Helliwell  on  Stock  &  Stockholders, 
I  159.  See  Home  Stock  Ins.  Co.  v.  Sher- 
wood, 72  Mo.  461.  See  Rio  Grande  Cattle 
Co.  v.  Burns,  82  Tex.  60,  17  S.  W.  1043;  26 
A.  &  E.  Ency.  L»  (2d  Ed.)  876.  There  is 
therefore  no  merit  in  appellant's  contention 
that  bidders  would  be  deterred,  and  the 
stock  sacrificed,  unless  the  parties  named 
were  brought  In.  The  court  did  not  err  in 
overruling  the  motion  to  have  others  made 
parties. 

The  decree  is  in  all  things  correct,  and  is 
affirmed. 

HART,  J,  not  participating. 


GOOSBT  v.  CROSSETT  LUMBER  CO. 
(Supreme  Court  of  Arkansas.    June  14,  1909.) 

Master  ahd  Servant  (|  289*)— Injttbt  to 
Servant — Contributory  Negligence. 
Whether  an  employe  of  a  company,  who, 
while  riding  on  the  pilot  of  its  engine,  was  in- 
jured by  its  running  into  a  flat  car,  while  go- 
ing forward,  was  guilty  of  contributory  negli- 
gence in  riding  there  is  a  question  for  the  ju- 
ry, he  testifying  that,  though  he  saw  the  sign 
on  it  to  keep  off,  the  conductor  told  him  he 
could  ride  there;  that  the  engine  always  ran 
backward  on  its  return  to  camp,  where  he  wish- 
ed to  go ;  that  it  was  customary  for  employes 
to  ride  there;  that  it  had  been  fitted  up  for 
that  purpose;  that  but  one  train  ran  on  the 
track ;  and  that  he  understood  the  engine  would 
start  back  to  camp  when  it  moved. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  11247  Dec  Dig.  {  289.*] 

Appeal  from  Circuit  Court  Ashley  Coun- 
ty; H.  W.  Wells,  Judge. 

Action  by  Ed  Goosby  against  the  Crosse tt 
Lumber  Company.  Judgment  for  defendant 
Plaintiff  appeals.  Reversed  and  remanded 
for  new  trial. 


Ed  Goosby  brought  this  suit  in  the  Ash- 
ley circuit  court  against  the  Crossett  Lum- 
ber Company,  to  recover  damages  for  per- 
sonal injuries  received  by  him  on  account 
of  the  alleged  negligence  of  the  employes  of 
said  lumber  company  while  operating  a  train 
on  its  line  of  road.  The  defendant  company 
answered,  denying  negligence  on  its  part 
and  pleading  the  contributory  negligence  of 
the  plaintiff  as  a  defense  to  the  action.  The 
case  was  tried  before  a  jury ;  and  the  plain- 
tiff, to  maintain  the  issues  on  his  part,  testi- 
fied substantially  as  follows:  "In  October, 
1905,  I  began  to  work  for  the  Crossett  Lum- 
ber Company  about  9  miles  from  Crossett 
Ark.  On  December  6,  1905,  while  engaged  In 
the  service  of  the  company,  I  got  my  right 
knee  hurt  I  was  carried  to  the  camp  board- 
ing house,  and  was  treated  there  by  the 
company's  physician  for  25  days.  About 
January  1,  1906,  I  went  to  Crossett  and 
stayed  with  my  brother  awhile.  During  the 
time  since  I  received  the  injury,  I  was  get- 
ting balf  wages.  I  had  an  understanding 
with  the  company's  doctor  that  he  would  cer- 
tify me  disabled,  and  on  that  account  on 
half  wages  into  February,  and  that  I  could 
go  to  my  home  in  Lincoln  county  until  1 
got  well.  I  was  then  to  come  back  and  re- 
sume my  work.  To  perfect  this  arrange- 
ment it  was  necessary  for  me  to  get  a  state- 
ment of  my  board,  which  was  to  be  deducted 
from  my  wages,  and  for  this  purpose  I  had 
to  go  to  the  boarding  camp  in  the  woods. 
The  lumber  company  had  an  engine  and  train 
of  cars,  with  which  it  hauled  Its  logs  from 
its  camp  in  the  woods  to  its  mill  at  Crossett 
and  on  which  its  employes  were  accustomed 
to  ride  to  and  from  the  camp  to  Crossett 
I  asked  permission  of  the  engineer  to  ride  to 
the  camp  on  his  train.  The  engineer  told 
me  that  I  could  ride  with  him,  and  directed 
me  to  get  on  the  pilot  of  the  engine,  which 
was  constructed  so  that  persons  could  ride 
there.  It  had  a  footboard  across  the  front 
about  one  foot  above  the  track,  and  had  a 
broad  flat  surface  extending  forward  from 
the  boiler.  It  was  the  custom  to  run  the 
engine  backwards  to  the  camp.  I  thought 
the  train  was  going  to  the  camp  when  it 
started,  but  the  engine  went  towards  the 
switch.  It  ran  into  a  flat  car,  and  my  leg 
was  broken.  I  was  sitting  on  the  right-hand 
side  of  the  pilot  with  my  left  leg  upon  the 
drawhead.  I  could  not  jump  off  on  account 
of  my  injured  knee."  The  lumber  company, 
to  sustain  the  issues  on  its  part  Introduced 
as  witnesses  the  engineer  and  conductor  of 
the  train.  Each  of  them  denied  that  permis- 
sion was  given  to  the  plaintiff  to  ride  upon 
the  pilot  and  said  that  it  was  the  most 
dangerous  part  of  the  train  to  ride  upon. 
They  said  that  the  pilot  had  painted  on  it 
a  large  sign  "Keep  off,"  for  the  purpose  of 
warning  persons  not  to  ride  there.  They  al- 
so denied  that  employes  of  the  company  were 
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accustomed  to  ride  upon  the  pilot  The 
plaintiff  admitted  that  he  saw  the  sign,  but 
thought  It  meant  to  keep  off  unless  the  en- 
gineer gave  one  permission  to  ride  there. 
The  Jury  returned  a  verdict  for  the  defend- 
ant, and  the  plaintiff  has  appealed. 

Geo.  B.  Pugh  and  R.  E.  Wiley,  for  appel- 
lant T.  D.  Wynne  and  Geo.  W.  Norman, 
for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
Counsel  for  appellant  •  assigns  as  error  the 
action  of  the  court  In  Instructing  the  jury 
as  a  matter  of  law  that  appellant  was  guilty 
of  contributory  negligence  In  riding  upon  the 
pilot  of  the  engine,  although  the  conductor 
or  engineer  told  him  to  do  so.  In  support 
of  their  contention  of  the  correctness  of  the 
ruling  of  the  trial  court  counsel  for  appel- 
lee rely  chiefly  on  the  case  of  Railway  Co. 
v.  Jones,  95  D.  S.  439,  24  L.  Ed.  506;  but 
the  facts  developed  in  the  present  case  are 
more  nearly  like  those  in  the  case  of  El  Dor- 
ado &  B.  R.  Co.  v.  Whatley  (Ark.)  114  S.  W. 
234.  In  the  Jones  Case  the  servant  was  re- 
turning from  work  on  the  main  line  of  the 
railway  company,  which  was  a  common  car- 
rier, where  the  meeting  of  trains,  and  the 
consequent  danger  from  running  into  other 
trains,  was  much  more  imminent  than  In  the 
present  case.  In  the  Instant  case  appellant 
testified  that  the  engine  always  ran  back- 
ward on  its  return  to  the  camp;  that  it 
was  customary  for  the  employes  to  ride  up- 
on the  pilot,  and  that  It  had  been  fitted  up 
with  a  flat  top  extending  forward  from  the 
front  of  the  boiler  for  that  purpose;  that 
but  one  train  ran  on  the  track,  and  that  he 
understood  the  engine  would  start  back  to 
the  camp  when  It  moved.  Under  these  cir- 
cumstances the  court  should  have  left  It  to 
the  jury  to  say  whether  he  was  guilty  of 
contributory  negligence;  for  they  might 
have  found  that  there  was  no  more  reason 
for  him  to  anticipate  danger  In  riding  on 
the  pilot  than  on  any  other  part  of  the  train. 
It  Is  only  when  the  court  can  say  from  the 
facts  and  circumstances  detailed  In  evidence 
that  reasonable  and  fair-minded  men  could 
not  believe  that  the  plaintiff  was  acting  as 
an  ordinarily  prudent  person  would  have 
acted  under  the  attendant  circumstances  that 
the  question  of  plaintiff's  contributory  neg- 
ligence Is  one  of  law  for  the  court  As  stat- 
ed In  the  case  of  El  Dorado  &  B.  R.  Co.  v. 
Whatley,  supra:  "Upon  tbe  facts  of  this 
case  reasonable  minds  might  reach  differ- 
ent conclusions  as  to  whether  tbe  danger 
of  riding  tbe  pilot  was  such  an  imminent 
and  obvious  one  that  no  prudent  man  would 
undertake  It" 

Therefore  the  court  erred  in  taking  from 
the  Jury  the  question  of  plaintiff's  contrib- 
utory negligence,  and  for  this  reason  the 
judgment  must  be  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 


COMPAGIONETTE  v.  MeARMICK  et  al. 
(Supreme  Court  of  Arkansas.   June  14,  1909.) 

1.  Sales  (f  441*)— Warbantt— Breach. 

_  In  an  action  to  enjoin  defendant  from  dis- 
posing of  notes  given  him  by  plaintiff  for  tbe 
purchase  price  of  mules,  evidence  held  to  sus- 
tain a  finding  that  at  the  time  of  the  sale  the 
mules  had  glanders. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |  12T9;  Dec.  Dig.  {  441.*] 

2.  Appeal  and  Errob  ({  1009*)— Findings 
of  Chancellor— Conclusiveness. 

The  finding  of  the  chancellor  as  to  issues 
of  fact  is  conclusive  when  not  against  tbe  pre- 
ponderance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  3970;  Dec  Dig.  f  1009.*] 

3.  Sales  (§  48*)— Legality— Statotobt  Pro- 
hibitions— Diseased  Animals. 

A  sale  is  illegal  where  the  statute  express- 
ly declares  it  to  be  so  or  prohibits  its  execu- 
tion, and  is  equally  invalid  where  the  statute 
onhr  imposes  a  penalty  for  making  it.  the  in- 
fliction of  a  penalty  on  what  is  declared  aa  an 
offense  implying  a  prohibition  of  such  act,  and 
thereby  rendering  void  any  contract  founded 
thereon,  and  hence  under  Kirby's  Dig.  $  1636, 
making  it  a  misdemeanor  to  sell  any  animal  hav- 
ing glanders,  and  section  1637,  making  guilty  of 
a  misdemeanor  every  owner  of  an  animal  who 
with  knowledge  that  it  has  glanders  fails  to  at 
once  kill  it  the  sale  of  glandered  mules  was  in- 
valid, and  notes  given  for  the  purchase  price 
were  void. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  106;  Dec.  Dig.  f  48.*] 

4.  Contracts  (§  105*)— Validity. 

Every  contract  made  for  or  about  any  mat- 
ter or  thing  which  is  prohibited  and  made  un- 
lawful by  statute  is  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  477 ;  Dee.  Dig.  !  105.*] 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  J.  W.  McArmlck  and  another 
against  Joe  Compaglonette.  From  the  de- 
cree, defendant  appeals.  Affirmed. 

Taylor  &  Brown  and  G.  B.  Oliver,  for  ap- 
pellant John  N.  Moore,  for  appellees. 


FRAUENTHAL,  J.  On  December  3,  1906, 
the  plaintiffs,  J.  W.  McArmlck  and  C.  E.  Mc- 
Armlck, Instituted  this  suit  against  the  de- 
fendant, Joe  Compaglonette,  in  the  chancery 
court  of  Clay  county,  and  in  their  complaint 
they  alleged:  That  on  tbe  22d  day  of  Sep- 
tember, 1906,  the  defendant  sold  to  the  plain- 
tiff J.  W;  McArmlck  two  mules  at  a  public 
sole  for  $249.50,  and  also  some  harness  for 
$2.50,  and  that  the  plaintiffs  executed  their 
joint  note  therefor,  which  had  not  then  ma- 
tured. That  at  the  time  of  the  sale  the  mules 
were  Infected  with  the  disease  known  as 
"glanders,"  and  that  the  defendant  knew  that 
the  mules  were  so  afflicted,  and  with  the  in- 
tent to  defraud  defendant  caused  the  mules 
to  be  sold  at  the  public  sale  at  which  the 
plaintiff  bought  That  the  defendant  was 
Insolvent  and  was  preparing  to  sell  the  notes. 
They  asked  that  the  defendant  be  enjoined 
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from  disposing  of  the  notes*  and  finally  from 
collecting  same.  With  the  complaint  the 
plaintiffs  tendered  the  price  of  the  harness. 
The  defendant  filed  an  answer  to  the  com- 
plaint, In  which  he  denied  that  the  mules 
were  afflicted  with  the  glanders,  and  denied 
that  he  knew  that  the  mules  were  so  diseas- 
ed, and  denied  any  intention  to  defraud  in 
making  said  sale.  The  plaintiff  J.  W.  Mc- 
Armick  died  during  the  pendency  of  the  suit, 
and  as  to  him  the  cause  was  revived  in  the 
name  of  his  administrator.  Upon  the  trial 
of  the  cause  the  chancellor  found  "that  the 
sale  of  said  mules  was  void  as  to  plaintiffs 
by  reason  of  fraud  practiced  in  the  sale," 
and  decreed  that  the  price  of  the  harness 
tendered  by  the  plaintiffs  be  paid  to  the  de- 
fendant, and  that  the  defendant  be  perpetual- 
ly enjoined  from  disposing  of  and  collecting 
said  note.  It  Is  urged  by  the  defendant  that 
the  evidence  1b  not  sufficient  to  sustain  the 
chancellor  in  his  finding  of  facts.  We  do 
not  think  it  necessary  to  set  out  in  any  de- 
tail the  testimony  establishing  the  Issues  of 
this  cause.  We  have  carefully  examined  the 
same,  and  from  this  it  appears  that  at  the 
time  of  the  sale  one  of  the  mules  had  what 
was  then  said  to  be  the  distemper.  Immedi- 
ately after  the  sale  the  plaintiff  began  doc- 
toring the  mule,  and  this  mule  died  about 
November  20th  following  the  sale ;  and  the  oth- 
er mule  died  about  December  1st  following  that 
date.  Witnesses  testified  as  to  the  various 
symptoms  which  these  mules  exhibited  which 
indicated  that  they  had  the  glanders.  An 
experienced  veterinary  surgeon  engaged  in 
the  government  service  as  veterinary  inspect- 
or for  the  bureau  of  animal  industry  testi- 
fied that  from  the  symptoms  described  the 
mules  undoubtedly  had  the  glanders  at  the 
time  of  the  sale,  and  died  from  that  disease ; 
so  that  we  think  that  the  testimony  amply 
sustains  the  finding  of  the  chancellor  that 
these  mules  were  infected  with  glanders  at 
the  time  of  the  sale.  The  more  difficult  ques- 
tion to  determine  Is  whether  the  defendant 
knew  this.  It  would  serve  no  useful  purpose 
to  here  set  out  the  various  circumstances  ad- 
duced in  evidence  by  which  It  is  attempted  to 
prove  that  the  defendant  knew  that  the 
mules  were  so  afflicted.  The  chancellor  by 
the  decree  made  a  finding  to  this  effect  Up- 
on an  examination  of  the  testimony,  we  can- 
not say  the  finding  of  the  chancellor  is 
against  the  preponderance  of  the  evidence. 
By  the  repeated  decisions  of  this  court  the 
finding  of  the  chancellor  as  to  the  Issues  of 
fact  under  these  circumstances  becomes  con- 
clusive. Whitehead  v.  Henderson,  67  Ark. 
200,  56  S.  W.  1065;  Hlnkle  v.  Broadwater, 
73  Ark.  488,  84  S.  W.  510;  Bank  of  Pine 
Bluff  v.  Levi  (Ark.)  118  S.  W.  250. 
.'  It  ir  urged  by  counsel  for  appellant  that 
there  is  no  testimony  showing  that  the  de- 
fendant warranted  the  soundness  of  the 
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mules,  and  that  the  evidence  is  not  sufficient 
to  prove  that  the  defendant  intended  to  or 
did  perpetrate  a  fraud  in  making  the  sale, 
but  that  the  defendant  at  the  time  of  the 
sale  announced  that  one  of  the  mules  had 
the  distemper.  But  the  true  question  that 
is  Involved  in  this  case,  and  which  fixes  its 
determination,  is  not  whether  the  defendant 
warranted  the  quality  of  the  animals.  The 
facts  as  settled  by  the  finding  of  the  chan- 
cellor, and  which  we  hold  are  sufficiently  sus- 
tained by  the  evidence,  are  that  these  mules 
were  at  the  time  of  the  sale  Infected  with 
the  disease  of  glanders,  and  that  defendant 
was  aware  of  this.  Such  a  sale  is  prohibited 
by  the  statutes  of  this  state,  and  any  con- 
tract founded  thereon  is  therefore  invalid. 
Section  1636  of  Kirby's  Digest  provides: 
"Any  person  who  shall  sell  or  offer  for  sale 
or  use  or  expose  or  who  shall  cause  or  pro- 
cure to  be  sold  or  offered  for  sale  or  used, 
or  to  be  exposed,  any  horse  or  other  animal 
having  the  disease  known  as  the  glanders  or 
farcy  or  any  other  contagious  or  infectious 
disease  known  to  such  person  to  be  danger- 
ous to  human  life,  or  which  shall  be  diseased 
past  recovery,  shall  be  guilty  of  a  mlsde-- 
meanor."  And  section  1637  of  Kirby's  Di- 
gest provides  that:  "Every  animal  having 
glanders  or  farcy  shall  at  once  be  deprived 
of  life  by  the  owner  or  person  having  charge 
thereof  upon  discovery  or  knowledge  of  its 
condition;  and  any  such  owner  or  person 
omitting  or  refusing  to  comply  with  the  pro- 
visions of  this  section  shall  be  guilty  of  a 
misdemeanor."  A  sale  Is  illegal  where  the 
statute  expressly  declares  It  to  be  so,  or 
where  it  prohibits  Its  execution,  and  a  sale 
is  equally  invalid  where  the  statute  only  im- 
poses a  penalty  upon  the  party  for  making 
It  It  is  not  necessary  that  the  statute 
should  expressly  declare  the  contract  of  sale 
to  be  void ;  but  the  infliction  of  a  penalty  up- 
on what  Is  declared  as  an  offense  implies  a 
prohibition  of  such  act,  and  thereby  renders 
void  any  contract  founded  on  such  act.  In 
this  state  it  is  the  well-settled  doctrine  that 
"every  contract  made  for  or  about  any  mat- 
ter or  thing  which  Is  prohibited  and  made  un- 
lawful by  statute  is  a  void  contract."  Tuck- 
er v.  West,  29  Ark.  386 ;  Lindsey  v.  Rottaken, 
32  Ark.  619;  Martin  v.  Hodge,  47  Ark.  378, 
1  S.  W.  694,  58  Am.  St  Rep.  763 ;  Goldman 
v.  Goodrum,  77  Ark.  580,  92  S.  W.  865; 
Tiedeman  on  Sales,  t  306  ;  2  Mechem  on 
Sales,  1044 ;  1  Page  on  Contracts,  §  327.  See, 
also,  George  v.  Johnson,  6  Humph.  (Term.)  36, 
44  Am.  Dec.  288.  The  note  Involved  In  this 
case  was  executed  in  pursuance  of  a  sale 
of  mules  having  the  disease  known  as  gland- 
ers. For  making  such  sale  a  penalty  is  Im- 
posed by  the  statute  of  our  state.  This  rend- 
ers the  note  void. 

We  therefore  find  no  error  in  the  decree; 
and  it  Is  affirmed. 
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WILLIAMSON  et  aL  t.  RUTHERFORD 
et  al. 

(Supreme  Court  of  Arkansas,   Jane  14,  1009.) 

1.  Chains  (J  41*) —  Establishment  — DAM- 
NS'. A1^D  Benefits — Assessment — Appeal. 

Kirby's  Die.  (  1423,  relating  to  drainage 
assessment!,  provides  for  a  hearing,  and  de- 
clares that,  if  the  county  court  finds  the  loca- 
tion of  the  ditch  or  the  apportionment  report- 
ed is  unfair,  an  order  may  be  made  changing 
the  location  or  dimensions  of  the  ditch,  and 
amending  the  report  Section  1428  authorizes 
exceptions  to  the  apportionment  by  any  person 
Interested  and  an  appeal.  Held,  that  the  coun- 
ty court  has  power  to  change  the  location  of 
the  ditch  at  any  time  before  it  finally  approves 
the  assessment  of  damages  and  benefits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  |  65;  Dec  Dig.  }  41.*] 

2.  Drains  (I  36*)— Establishment— Appeal 
—Decisions  Reviewable. 

Under  Kirby's  Dig.  i  1428,  authorising  ap- 
peals in  drainage  proceedings,  no  appeal  can  be 
taken  from  an  order  changing  the  route  of  the 
ditch,  and  requiring  another  assessment  and  re- 
port prior  to  a  final  order  either  approving  the 
assessment  or  dismissing  the  whole  proceeding, 
which  alone  is  appealable. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  36.*] 

Battle,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Independence 
County;  Frederick  D.  Fulkerson,  Judge. 

Proceeding  for  the  establishment  of  a 
drainage  ditcb  by  W.  A  Rutherford  and 
others.  An  assessment  of  damages  and  bene- 
fits was  reported,  to  which  E.  H.  Williamson 
and  others  filed  objections.  The  court  sus- 
tained the  exceptions,  and  ordered  another 
change  of  route,  from  which  order  the  orig- 
inal petitioners  appealed  to  the  circuit 
court,  where  a  motion  to  dismiss  was  over- 
ruled, and  on  a  hearing  de  novo  the  court 
adopted  and  confirmed  the  last  report  of 
the  viewers  which  had  been  rejected  by  the 
county  court,  from  which  the  original  ex- 
ceptants appeal.  Reversed  and  remanded, 
with  directions  to  dismiss  the  appeal  to  the 
circuit  court 

S.  M.  Casey,  for  appellants.  McCaleb  & 
Seeder  and  Ernest  Neill,  for  appellees. 

McCULLOCH,  C.  J.  This  appeal  Involves 
the  validity  of  proceedings  establishing  a 
certain  drainage  district  in  Independence 
county,  and  assessing  damages  and  benefits 
to  property  resulting  from  the  construction 
of  the  drainage  ditch.  The  county  court 
made  several  changes  in  the  route  of  the 
ditch,  and  it  is  conceded  in  the  briefs  of 
counsel  that  the  only  question  presented  for 
our  consideration  Is  as  to  the  jurisdiction  of 
the  county  court  to  order  the  last  change. 

The  petition  for  tbe  establishment  of  the 
district,  and  designating  the  proposed  route 
of  the  ditch,  was  filed  in  the  county  court 
on  April  6,  1906,  in  accordance  with  tbe 
statute,  by  the  owners  of  land  to  be  affected 
by  the  alleged  improvements.  The  court 
granted  the  prayer  of  the  petition,  and  ap- 


pointed viewers  and  an  engineer  to  view  and 
make  preliminary  survey  ot  the  line  of  the 
ditch,  and  to  report  whether  or  not  the  pro- 
posed Improvement  was  necessary  and  prac- 
ticable, and  would  be  "conducive  to  tbe  pub- 
lic health  or  welfare,"  etc.  Due  notice  was 
given  in  accordance  with  the  statute  of  the 
appointment  of  viewers,  the  point  of  be- 
ginning route,  and  terminus  of  the  proposed 
ditch,  and  the  time  fixed  by  the  court  at 
which  the  viewers  should  make  their  re- 
port The  viewers  and  engineer  filed  their 
report  on  August  26th,  a  day  of  the  regu- 
lar July  term  of  the  court,  recommending 
the  adoption  of  the  route  proposed  in  the 
petition  as  being  conducive  to  the  public 
health  and  welfare.  Thereupon  the  court 
found  In  favor  of  the  making  of  said  im- 
provements, and  made  an  order  establishing 
the  dtstrict  An  order  was  also  entered  di- 
recting the  viewers  to  go  upon  the  proposed 
line  of  tbe  ditch  and  survey  and  level  the 
same,  set  stakes,  etc.,  make  a  profile  map, 
plat,  and  report  of  same,  estimate  the  amount 
of  earth  to  be  removed  and  the  cost  there- 
of, and  assess  the  damages  and  benefits  from 
said  improvement  to  each  tract  of  land  of 
40  acres  or  less.  In  obedience  to  said  order, 
the  viewers  and  engineer  proceeded  to  go 
upon  said  route  and  comply  with  said  or- 
der, and  thereafter  filed  their  report,  which 
contained  an  assessment  of  tbe  damages  and 
benefits  to  the  lands  to  be  affected  by  the 
construction  of  the  ditch.  All  the  owners 
of  the  land  to  be  affected  were  duly  summon- 
ed, as  required  by  the  statute,  and  appeared 
in  court  on  October  6,  1906,  the  day  fixed 
therein,  and  numerous  exceptions  to  the  re- 
port were  filed  by  the  landowners.  It  Is 
conceded  that  up  to  this  point  the  proceed- 
ings were  regularly  conducted  and  In  strict 
accord  with  the  statute.  The  court,  after  a 
full  hearing  of  all  exceptions  and  objections, 
made  an  order  on  December  5,  1906  (which 
was  a  day  of  the  October  term,  1906),  recit- 
ing a  finding  that  the  proposed  route  of  the 
ditch  was  impracticable,  and  that  the  assess- 
ment of  damages  and  benefits  made  by  tbe 
viewers  was  unfair  and  unjust  The  court 
ordered  a  change  made  in  the  route  of  the 
ditch,  designating  tbe  new  route  and  direct- 
ing the  viewers  and  engineer  to  go  upon  the 
new  line  and  survey  it  and  set  stakes,  as- 
sess damages  and  benefits,  etc.,  as  directed 
in  tbe  former  order.  This  order  was  omit- 
ted from  tbe  record,  but  was  duly  entered 
later  by  nunc  pro  tunc  order  at  the  January, 
1907,  term  of  the  court.  At  the  next  July 
term  of  the  court  the  viewers  reported  ad- 
versely to  the  route  designated  by  the  court 
in  the  above-mentioned  order,  and  reported 
that  they  had  laid  out  another  route  which 
they  recommended  for  adoption.  The  court 
thereupon  found  that  this  report  was  irreg- 
ular because  all  the  viewers  did  not  join 
therein,  but  found  that  the  last  proposed 


•For  other  eases  see  same  topio  and  section  NUMBER  la  Dec.  St  Am.  Digs.  1907  to  date,  <t  Reporter  Indexes 
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route  was  practicable,  and  adopted  it  View- 
era  were  again  appointed  to  survey  and 
stake  out  this  route,  assess  damages  and  ben- 
efits, etc.,  and  report  thereon.  At  the  Octo- 
ber, 1907,  term  of  the  court,  the  viewers 
again  reported,  recommending  the  extension 
of  the  ditch,  and  also  reported  the  assess- 
ment of  damages  and  benefits.  Exceptions 
to  this  report  were  filed  by  certain  land- 
owners, and,  on  the  hearing  thereof,  the 
court  refused  to  confirm  the  report,  but  or- 
dered still  another  change  In  the  route,  and 
sent  the  viewers  out  again  to  stake  out  and 
survey  this  route  and  assess  the  damages 
and  benefits.  The  original  petitioners  with- 
out waiting  for  another  report  of  the  view- 
ers took  an  appeal  to  the  circuit  court,  where 
a  motion  to  dismiss  the  appeal  was  overrul- 
ed, and,  on  a  hearing  de  novo,  the  court 
adopted  and  confirmed  the  last  report  of 
the  viewers  which  had  been  rejected  by  the 
county  court  From  this  judgment  of  the 
circuit  court  the  parties  who  excepted  there- 
to have  prosecuted  an  appeal  to  this  court. 

It  la  contended  by  the  appellants  that  the 
above-mentioned  order  of  the  county  court 
made  on  December  S,  1906,  designating  a 
new  route  of  the  ditch  and  directing  the 
viewers  to  survey  and  stake  it  off,  assess 
the  damages  and  benefits  and  report  back  to 
the  court  was  final,  and  that  the  county 
court  was  without  jurisdiction  to  make  the 
subsequent  changes  in  the  route.  This  in- 
volves an  Inquiry  Into  the  meaning  of  the 
statute  which  authorizes  the  proceedings. 
The  statute  provides  that  the  proceedings 
shall  be  inaugurated  by  a  petition  of  land- 
owners, setting  forth  the  necessity  for  the 
improvement  and  giving  a  general  descrip- 
tion of  the  proposed  ditch.  A  cost  bond  is 
required  of  the  petitioners.  Klrby's  Dig.  i 
1415.  The  court  then  appoints  viewers  and 
an  engineer,  with  directions  to  make  a  pre- 
liminary survey  of  the  line  of  the  proposed 
ditch,  and  to  "report  by  actual  view  of  the 
premises  along  and  adjacent  thereto,  wheth- 
er the  proposed  Improvement  is  necessary, 
practicable,  or  will  be  conducive  to  public 
health,  convenience,  or  welfare,  and  report 
the  best  route  for  the  proposed  drain,"  etc. 
Section  1416.  Notice  by  publication  is  re- 
quired (section  1417)  of  the  pendency  of  the 
proceedings  and  appointment  of  viewers,  and 
the  time  fixed  for  hearing  their  report  On 
the  bearing  of  this  report  if  the  county  court 
finds  against  the  improvement  the  petition 
is  dismissed  (section  1418) ;  but,  If  the  court 
finds  in  favor  of  the  improvement  then  "the 
lands  which  will  be  affected  thereby  or  as- 
sessed therefor  shall  constitute  a  drainage 
district"  and  the  court  causes  to  be  entered 
on  its  records  an  order  directing  the  view- 
ers to  go  upon  the  line  described  in  the  or- 
der with  an  engineer  and  survey,  and  stake 
oat  the  line,  make  a  map  and  profile  there- 
of, estimate  the  cost  of  the  construction,  and 
assess  the  damages  and  benefits  to  the  lands 
affected,  etc.   They  may  also  be  ordered  to 


apportion  and  allot  the  construction  of  the 
number  of  lineal  feet  and  cubic  yards  of 
the  proposed  work  to  each  respective  tract 
of  land  affected.  Section  1420.  Notice  of 
this  report  of  the  viewers  and  the  time  of 
the  bearing  thereof  by  tbe  court  must  be 
given  by  summons  to  be  served  on  the  own- 
er of  each  tract  or  his  agent  or  tenant  If 
residing  within  the  county,  or  by  publica- 
tion if  the  owner's  residence  is  without  the 
county  or  cannot  be  ascertained,  and  be 
has  no'  resident  agent  or  tenant  Section 
1422.  The  succeeding  sections  bearing  on 
the  subject  read  as  follows: 

"Sec.  1423.  The  court  shall  first  deter- 
mine whether  the  required  notice  has  been 
given.  If  they  find  that  due  notice  has  not 
been  given,  they  shall  continue  the  hearing 
to  a  day  fixed  by  them  and  order  the  notice 
to  be  served  as  herein  provided;  and  when 
they  find  that  due  notice  has  been  given  tbey 
shall  examine  tbe  report  of  tbe  viewers  and 
the  apportionment  by  them  made,  and  if  it 
is  In  all  things  fair  and  just  according  to 
the  benefits,  tbey  shall  approve  and  con- 
firm the  same.  If,  however,  the  county  court 
shall  find  that  the  location  of  said  ditch  or 
the  apportionment  reported  by  the  review- 
ers Is  unfair  and  unjust  and  ought  not  to  be 
confirmed,  tbey  may  make  an  order  chan- 
ging the  location  or  dimension  of  said  ditch 
or  any  part  thereof  and  amend  the  report 
upon  the  evidence  so  as  to  make  It  fair  and 
just  In  proportion  to  the  benefits." 

"Sec  1428.  Any  person  or  corporation 
party  to  proceedings  may,  on  filing  the  bond, 
to  be  approved  by  the  county  court  condi- 
tioned to  pay  all  costs  occasioned  thereby, 
file  exceptions  to  tbe  apportionment  or  to 
any  claim  for  compensation  or  damages  at 
any  time  before  the  day  set  for  tbe  hearing 
of  said  report  by  the  court.  Tbe  county 
court  may  hear  testimony  and  examine  wit- 
nesses upon  all  questions  made  by  the  excep- 
tions, and  for  that  purpose  may  compel 
the  attendance  of  witnesses  by  subpoena,  and 
their  decisions  upon  each  of  the  exceptions 
shall  be  entered  of  record;  and  if  tbey  sus- 
tain the  exceptions  the  cost  of  hearing  the 
same  shall  be  paid  out  of  the  county  treasu- 
ry, and  If  they  overrule  the  same,  such  cost 
shall  be  taxed  against  the  person  or  corpo- 
ration filing  the  exception.  Any  person  or 
corporation  may  appeal  from  the  order  of 
the  court,  and  upon  such  appeal  may  deter- 
mine either  of  the  following  questions: 

"First  Whether  such  Improvement  will  be 
conducive  of  public  health,  convenience  or 
welfare,  or  tbe  location  of  any  part  changed. 

"Second.  Whether  the  route  Is  practicable. 

"Third.  Whether  the  compensation  has 
been  allowed  for  property  appropriated. 

"Fourth.  Whether  proper  damages  have- 
been  allowed  for  property  affected  by  the 
Improvements. 

"The  appellant  shall  pray  an  appeal  to 
the  circuit  court  and  file  a  motion  In  writing 
specifying   therein   the   matters  appealed 
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from;  which  motion  shall  be  filed  and  re- 
corded. The  county  court  shall  then  fix  the 
amount  of  bonds  to  be  given  by  the  appel- 
lant, and  cause  an  order  thereof  to  be  made 
on  their  record.  The  party  appealing  shall 
within  ten  days  thereafter  file  with  the 
county  clerk  a  bond  in  the  amount  fixed  by 
the  county  court,  with  at  least  two  good 
and  sufficient  sureties,  to  be  approved  by  the 
clerk,  conditioned  to  pay  all  costs  made  on 
the  appeal  in  case  the  appellant  fails  to  sus- 
tain the  same  or  the  appeal  be  dismissed  for 
any  reason,  and  the  said  clerk  shall  make  a 
complete  transcript  of  the  proceedings  had 
before  the  county  court  and  certify  the  same 
with  all  the  original  papers  filed  In  his  of- 
fice and  file  them  in  the  office  of  the  clerk 
of  the  circuit  court  within  thirty  days  from 
the  day  of  filing  said  bond." 

We  interpret  the  meaning  of  the  statute 
to  be  that  the  court  possesses  the  power  to 
change  the  location  of  the  ditch  at  any 
time  before  it  finally  approves  the  assess- 
ment of  damages  and  benefits.  The  approv- 
al of  the  assessment  of  damages  and  bene- 
fits is  the  final  act  of  the  court  in  establish- 
ing the  district  and  authorizing  the  improve- 
ment, and  up  to  that  time  any  owner  of 
lands  may  appear  and  object  to  the  proceed- 
ings, and,  on  appeal  from  the  final  order, 
test  any  of  the  questions  enumerated  In  sec- 
tion 1428  of  the  statute.  If  any  other  con- 
struction was  placed  upon  the  statute,  and 
an  order  fixing  the  location  of  the  ditch 
without  then  approving  the  assessments  was 
held  to  be  final,  it  would  deny  the  privilege 
of  a  bearing  on  the  question  of  the  location 
of  the  ditch  to  the  owner  of  land  affected  by 
the  new  location  and  subsequently  assessed. 
The  statute  clearly  contemplates  that,  when 
the  final  order  of  the  court  is  made,  the  own- 
ers of  all  lands  to  be  affected  shall  have  been 
summoned,  so  that  they  can  be  heard,  not 
only  as  to  the  validity  of  the  assessments, 
but  also  as  to  the  propriety  of  the  whole 
project  and  the  practicability  of  the  route 
adopted.  If  a  change  at  any  stage  of  the 
proceedings  in  the  route  of  the  ditch  affects 
the  lands  of  any  owner  not  theretofore  sum- 
moned, he  must  be  brought  in  by  service 
of  summons  in  accordance  with  the  statute 
in  order  to  be  given  a  bearing  on  the  whole 
project  To  do  otherwise  would  be  to  de- 
ny him  the  equal  protection  of  the  statute. 

The  court  may  change  the  location  of  the 
ditch,  and  readjust  the  assessments  direct- 
ly by  hearing  evidence.  This  is  what  this 
statute  seems  to  contemplate;  but  it  also 
Implies  the  power  to  adopt  any  other  means 
of  ascertaining  the  facts,  and  may  do  so  by 
sending  viewers  out  again  for  another  assess- 
ment and  report  But  In  either  event  this 
order  is  not  final  and  Irrevocable  until  the 
assessments  are  approved  by  the  court  It 
follows,  therefore,  that  the  contention  of 
counsel  for  appellant  is  unsound,  and  that 


the  county  court  had  the  power  to  make  the 
last  change  complained  of.  Now,  if  the 'or- 
der of  the  county  court  changing  the  route 
and  sending  the  viewers  back  to  survey  it  1 
out  and  assess  the  damages  and  benefits 
was  not  final,  then  the  last  order  of  that 
court  to  the  same  effect  from  which  the  ap- 
peal was  attempted  to  be  taken  was  not  ap- 
pealable. No  appeal  could  be  taken  until 
the  court  either  dismissed  the  whole  proceed- 
ing or  finally  approved  the  assessments. 
Then  an  appeal  could  be  taken,  bringing  up 
to  the  circuit  court  for  hearing  de  novo  the 
whole  proceeding.  It  is  plain  that  the  stat- 
ute does  not  contemplate  an  appeal  and  bear- 
ing in  the  circuit  court  by  piecemeal.  It 
provides  that,  when  an  appeal  is  taken,  the 
whole  record  is  sent  up  to  the  circuit  court, 
and  nothing  is  left  in  the  county  court 
When  the  circuit  court  renders  its  judg- 
ment the  record  is  retransmitted  to  the 
county  court  for  the  purpose  of  having  the 
Judgment  of  the  circuit  court  entered,  and 
then  the  county  court  orders  the  letting  of 
the  contracts  for  the  construction  of  the  Im- 
provement  Sections  1429-1430. 

We  conclude,  therefore,  that  the  appeal 
from  the  county  court  was  premature,  and 
should  have  been  dismissed. 

Reversed  and  remanded,  with  directions 
to  dismiss  the  appeal. 

BATTLE,  J.,  dissenting. 


PAGAN  et  al.  v.  STUTTGART  NORMAL 
INSTITUTE  et  al.  (PETTIT 
et  al.,  Interveners). 
(Supreme  Court  of  Arkansas.   June  14,  1909.) 

1.  CORPORATORS  (|  312*)— POWEBS  OF  OFFI- 
CERS—PURCHASE  of  Corporate  Property-. 

A  director  of  a  corporation  may  become  a 
creditor  thereof  where  the  transaction  is  open 
and  bona  fide,  and  in  such  event  to  protect  him- 
self he  may  purchase  corporate  property  at  a 
judicial  sale,  though  a  director  cannot  as  a 
general  rule  make  a  valid  purchase  of  corporate 
property  at  such  sale. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1384;  Dec.  Dig.  J  312.*] 

2.  Corporations  (J  812*)— Powers  of  Offi- 
cers—Purchase of  Corporate  Property — 
Liability  to  Avoidance. 

A  director  of  a  corporation,  purchasing 
corporate  property  at  a  judicial  sale  to  satis- 
fy a  claim  of  another,  purchases  subject  to  the 
rights  of  the  corporation  or  its  stockholders  to 
disaffirm  the  sale  and  to  demand  a  resale  with- 
out showing  any  actual  fraud  or  prejudice, 
though  such  a  purchase  is  good  at  law  and  ia 
only  voidable  in  equity  at  the  suit  of  a  party 
in  interest  possessing  equitable  rights. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  J  1384;  Dec.  Dig.  5  312.*] 

3.  Corporations  (J  812*)— Powers  of  Offi- 
cers—Purchase of  Corporate  Property — - 
Avoidance — Estoppel. 

A  director  of  a  corporation  purchased  its 
property  at  judicial  sale  to  satisfy  the  claim 
of  another.  Subsequently  he  entered  into  nego- 
tiations for  the  transfer  of  the  property  to  a" 


•For  other  cams  sm  same  toplo  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Ark.) 


FAGAN  v.  STUTTGART 


NORMAL  INSTITUTE. 


405 


third  person.  The  corporation  and  stockhold- 
ers encouraged  the  negotiations  and  encourag- 
ed the  third  person  to  accept  title,  .field,  that 
the  corporation  and  stockholders  were  estopped 
from  attacking  the  validity  of  the  purchase  by 
the  director. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1384 ;  Dec.  Dig.  i  312.*] 

4.  K  stop  pel  ({  56*)— Acts  Constituting  Es- 
toppel. 

Where  one  has  done  an  act  or  said  a  thing, 
and  another  has  relied  on-  the  act  or  word,  as 
he  had  a  right  to  do,  and  has  shaped  his  con- 
duct accordingly,  and  will  be  injured  if  the 
former  can  repudiate  the  act,  the  actor  or  speak- 
er is  estopped  from  so  doing. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  1  142;  Dec.  Dig.  }  66.*] 

5.  Corporations  It  568*)  —  Receivebship  — 
Liabilities  of  Receives. 

Where,  under  the  direction  of  the  chan- 
cellor, the  receiver  of  a  corporation  borrowed 
money  from  a  third  person  and  executed  a  note 
therefor,  and  the  receiver  has  money  sufficient 
to  pay  the  note,  the  receiver  must  pay  it  and 
distribute  any  balance  to  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  668.*] 

Appeal  from  Arkansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Suit  by  G.  W.  Fagan,  receiver  of  the  Stutt- 
gart Normal  Institute,  and.  others,  against 
the  Stuttgart  Normal  Institute  and  others, 
in  which  Angelina  Pettit  and  another  in- 
tervened. From  a  decree  dismissing  the  com- 
plaint and  the  Intervention  of  Angellne  Pet- 
tit,  plaintiffs  and  Pettit,  intervener,  appeal. 
Decree  dismissing  the  complaint  affirmed, 
and  decree  dismissing  the  intervention  re- 
versed and  remanded. 

C.  E.  Pettit,  for  appellants.  John  L.  In- 
gram, for  appellees. 


FRAUENTHAL,  J.  In  1889  a  number  of 
the  citizens  of  Stuttgart  organized  a  corpora- 
tion under  the  name  of  the  "Stuttgart  Nor- 
mal Institute."  This  corporation  was  formed 
under  the  general  incorporation  laws  of  Ark- 
ansas relating  to  "manufacturing  and  other 
business  corporations."  The  purpose  of  its 
formation  was  "the  establishment  and  main- 
tenance of  an  institution  of  learning  at  Stutt- 
gart, Ark.,"  and  it  was  not  expected  or  in- 
tended that  its  stockholders  should  obtain 
any  financial  profit  therefrom,  although  it 
was  formed  under  the  provisions  of  the 
statute  relating  to  business  corporations.  It 
secured  land  known  as  block  96  in  Improve- 
ment Company's  addition  to  the  town  of 
Stuttgart,  and  erected  a  school  building 
thereon.  It  proceeded  with  its  purpose  and 
secured  teachers  and  conducted  a  school 
which  had  its  varying  periods  of  success  and 
failure.  At  times  efforts  were  made  to  get 
some  organization  to  take  the  property  free 
of  charge  and  establish  and  conduct  a  per- 
manent school  or  college  there;  but  these  ef- 
forts did  not  meet  with  success.  The  af- 
fairs of  the  corporation  were  conducted  by  a 


board  of  directors  consisting  of  nine  mem- 
bers, and  the  defendant  J.  I.  Porter  was  one 
of  these  directors  from  Its  organization  un- 
til its  dissolution  by  the  decree  in  this  case. 

The  corporation  became  indebted  to  one 
James  A.  Gibson,  who  recovered  a  judgment 
against  it  in  the  Arkansas  circuit  court  on 
November  10,  1901.  Upon  this  judgment  an 
execution  was  Issued  and  by  the  sheriff  of 
said  county  levied  on  the  above  property, 
which  was  ail  the  property  owned  by  the 
corporation.  The  property  was  offered  for 
sale  under  said  execution  by  the  sheriff  at 
public  outcry  on  March  2,  1901,  and  at  this 
sale  J.  I.  Porter  was  a  bidder.  He  bid 
$1,100  for  the  property,  and,  this  being  the 
highest  offer,  the  same  was  sold  to  him  by 
the  sheriff.  On  January  13,  1902,  the  plain- 
tiffs, W.  M.  Price,  Edwin  Pettit,  and  S.  J. 
Parks,  instituted  this  suit  in  the  chancery 
court  of  Arkansas  county  against  the  defend- 
ants, the  Stuttgart  Normal  Institute  and  J. 
I.  Porter,  and  in  the  complaint  asked  for 
the  appointment  of  a  receiver  to  take  charge 
of  the  property  of  the  corporation  and  for 
the  authorization  of  the  receiver  to  borrow 
money  and  redeem  the  property  from  said 
execution  sale,  and  for  tbe  dissolution  of  the 
corporation.  The  chancery  court,  with  the 
agreement  of  the  parties,  appointed  G.  W. 
Fagan,  receiver.  On  March  1,  1902,  the  re- 
ceiver, under  the  above  direction,  borrowed 
from  Angellne  Pettit  the  sum  of  $743.21  for 
the  purpose  of  paying  on  the  redemption  of 
said  property  from  said  execution  sale.  It 
appears  that  at  the  time  of  said  execution 
sale  the  amount  due  on  the  judgment  and 
cost  was  $617.23,  and  that  in  making  good 
his  bid  J.  I.  Porter  paid  in  money  the  sum 
of  $617.23,  and  executed  his  note  for  the 
balance  of  the  bid,  $482.77.  This  cash  pay- 
ment so  made  by  Porter  amounted,  with  in- 
terest at  the  rate  fixed  by  the  statute  in  re- 
demption at  execution  sales,  to  said  sum  of 
$743.21  on  March  1,  1902.  At  this  time  and 
prior  thereto  the  receiver  was  also  cashier  of 
the  German  American  Bank  of  Stuttgart, 
Ark.,  and  J.  I.  Porter  was  vice  president  of 
this  bank  and  carried  an  account  there.  The 
receiver  placed  to  the  credit  of  J.  I.  Porter 
on  this  account  with  said  bank  said  sum  of 
$743.21.  The  receiver  testified  that  he  did 
this  in  the  way  of  paying  this  sum  to  Porter 
in  redemption  of  the  property;  but  Porter 
refused  to  recognize  this  as  a  payment,  and 
it  remained  in  this  form  on  the  books  of  said 
bank  at  tbe  time  of  the  final  hearing  of  the 
case  In  1907.  The  note  for  $482.77  which  had 
been  executed  by  Porter  on  his  bid  was  left 
with  the  circuit  clerk  by  the  sheriff,  and 
Porter  paid  the  amount  thereof  to  tbe  clerk, 
who  thereupon  paid  the  same  to  the  receiv- 
er. Thereafter,  on  May  22,  1902,  the  sheriff 
executed  a  deed  to  J.  I.  Porter  for  the  prop- 
erty under  the  above  execution  sale. 

About  this  time  and  prior  to  June  4,  1902, 
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J.  L  Porter  entered  Into  negotiations  with 
the  president  of  Hendrlx  College  for  the 
purpose  of  establishing  a  school  on  the  prop- 
erty under  the  supervision  and  ownership 
of  said  Hendrlx  College  or  the  trustees  of 
the  Methodist  Episcopal  Church,  South.  It 
appears  that  Hendrlx  College  la  a  corpora- 
tion organized  under  the  laws  of  Arkansas 
governing  the  incorporation  of  Institutions  of 
learning,  and  that  Its  board  of  trustees  are 
selected  by  controlling  authorities  of  the 
Methodist  Episcopal  Church,  South.  On  June 
4,  1802.  the  plaintiffs  W.  M.  Price  and  Edwin 
Pettlt  and  a  number  of  citizens  of  Stuttgart, 
Ark.,  signed  an  Instrument  which  therein  Is 
denominated,  "Subscription  paper  for  funds 
to  establish  a  Hendrlx  Academy  at  the 
town  of  Stuttgart,  Arkansas,"  and  is  as  fol- 
lows :  "For  the  purpose  of  securing  the  prop- 
erty of  the  school  known  as  the  Stuttgart 
Normal  Institute  and  sufficient  money  to 
meet  the  $10,000.00  conditions  of  the  trustees 
of  Hendrlx  College  (the  college  of  the  Metho- 
dist Episcopal  Church,  South,  located  at  Con- 
way, Ark.),  we,  the  undersigned,  agree  to  pay 
to  the  properly  designated  representative  of 
Hendrlx  College  the  sums  set  opposite  our 
respective  names;  provided,  that:  First,  all 
money  and  property  donated  under  the  terms 
of  this  subscription  shall  be  used  to  Im- 
prove, equip  and  maintain  the  college  prop- 
erty In  Stuttgart;  second,  the  deed. shall  be 
made  in  fee  simple  to  Hendrlx  College,  but 
provision  shall  be  made  so  that  If  It  may  be- 
come necessary  to  separate  the  college  and 
academy  the  latter  shall  be  owned  and  con- 
trolled by  trustees  appointed  by  the  annu- 
al conference  of  the  Methodist  Episcopal 
Church,  South,  In  which  it  Is  located,  and, 
while  the  college  and  academy  shall  not  be 
liable  each  or  either  for  the  other's  debts. 
If  the  property  should  be  sold,  the/  proceeds 
must  be  Invested  in*a  similar  school  in  Stutt- 
gart, so  that  the  object  for  which  these  sub- 
scriptions are  made  shall  not  be  defeated; 
and,  third,  these  subscriptions  shall  not  be 
due  and  payable  until  the  president  of  Hen- 
drlx College,  In  writing,  acknowledges  that 
the  conditions  of  the  constitution  of  Hendrlx 
College  can  be  satisfied."  Each  of  the  sub- 
scribers to  said  Instrument  agreed  to  Its 
terms  and  amongst  them  was  the  plaintiff  J. 
I.  Porter,  who  subscribed  the  above  school 
property,  which  was  placed  at  $5,000,  and 
also  $1,000  in  money;  and  the  remainder  of 
the  $10,000  was  subscribed  by  numerous  pub- 
lic-spirited citizens  of  Stuttgart  On  the 
same  day  J.  I.  Porter  executed  an  Instrument 
whereby  he  agreed  to  convey  to  Hendrlx  Col- 
lege, or  said  trustees,  all  the  property  de- 
scribed in  said  sheriff's  deed,  upon  demand ; 
this  being  the  property  referred  to  in  said  sub- 
scription instrument  Thereupon  the  various 
subscriptions  were  substantially  all  collected, 
and  with  the  funds  buildings  were  erected  on 
the  said  land  during  1902,  and  Hendrlx  Col- 
lege at  once  took  possession  of  the  property 
for  the  purpose  of  conducting  a  school  there- 


on, and  ever  since  said  tune  such  school  has 
been  maintained  thereon  under  the  name  of 
the  "Stuttgart  Hendrlx  Academy."  In  pur- 
suance of  the  above  agreement  J.  L  Porter 
executed  a  deed  for  said  property  to  cer- 
tain named  trustees  of  and  for  the  Little 
Rock  Conference  of  the  Methodist  Episcopal 
Church,  South. 

During  all  the  above  time  the  above  suit 
lay  dormant  and  there  Is  evidence  tending 
to  prove  that  J.  I.  Porter,  Hendrlx  College, 
and  all  the  subscribers  to  the  above  instru- 
ment Including  the  plaintiffs  who  signed 
same,  understood  that  the  above  agreement 
evidenced  by  said  subscription  paper  and  the 
payments  made  thereunder,  together  with  the 
execution  of  the  bond  for  deed  and  the  accept- 
ance of  the  property  by  Hendrlx  College,  was 
a  settlement  of  said  litigation,  and  operated  in 
placing  a  good  and  perfect  title  to  the  proper- 
ty In  said  trustees,  and  such  evidence  was  suf- 
ficient to  sustain  a  finding  to  that  effect 
Thereupon  the  court  made  an  order  dis- 
solving the  corporation,  the  Stuttgart  Normal 
Institute,  and  proceeded  further  in  its  order 
to  provide  for  winding  up  its  affairs.  For 
some  time  the  suit  again  lay  dormant;  bat 
It  was  still  pending.  Thereafter  the  plain- 
tiffs filed  a  supplemental  complaint  in  which 
they  sought  to  set  aside  the  above  sheriffs 
deed  to  Porter  and  to  restore  the  property 
for  the  benefit  of  the  stockholders  of  the 
Stuttgart  Normal  Institute,  or  to  charge  said 
Porter  with  the  value  thereof.  The  receiver 
was  made  a  party  plaintiff  and  adopted  the 
above  supplemental  complaint  Thereupon 
said  Hendrlx  College  Intervened  and  asked 
that  the  supplemental  complaint  be  dismissed, 
or  that  it  have  a  Hen  declared  in  its  favor  on 
the  property  for  the  $4,000  expended  by  It  on 
the  property.  Later  the  said  Angeline  Pettlt 
filed  an  intervention  seeking  a  recovery  of 
the  money  loaned  by  her  to  the  receiver.  Up- 
on a  final  hearing  the  chancellor  dismissed 
the  supplemental  complaint  of  plaintiffs  and 
the  receiver,  and  the  intervention  of  Angeline 
Pettlt  and  ordered  that  O.  W.  Fagan  strike 
from  the  credit  of  the  account  of  J.  I.  Porter 
on  the  books  of  said  bank  the  said  sum  of 
$743.21,  and  ordered  that  the  said  sum  of 
$482.77  In  the  hands  of  the  receiver  be  dis- 
tributed amongst  the  stockholders  of  the 
corporation,  and  from  this  decree  the  plain- 
tiffs and  intervener  Angeline  Pettlt  have  ap- 
pealed  to  this  court 

The  pleadings  in  this  case  are  very  numer- 
ous, and  the  testimony  voluminous,  and  we 
have  endeavored  above  to  give  as  briefly  as 
practicable  the  issues  involved  and  the  tes- 
timony relating  thereto.  From  this  it  ap- 
pears that  J.  I.  Porter  was  a  director  of  the 
corporation,  the  Stuttgart  Normal  Institute, 
at  the  time  of  his  purchase  of  Its  property 
under  the  sale  made  under  the  execution 
against  it  The  effect  of  his  relation  to  the 
corporation  made  that  sale  voidable.  A  di- 
rector cannot  as  a  general  rule,  make  a 
valid  purchase  of  the  property  of  the  cor- 
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poration  at  a  public  or  Judicial  sale.  He  may 
become  a  creditor  of  the  corporation.  If  the 
transaction  Is  open  and  bona  fide,  and  In 
such  event,  to  protect  himself,  he  may  pur- 
chase at  a  judicial  sale ;  but.  If  the  purchases 
at  such  a  Bale  to  satisfy  the  claim  of  anoth- 
er, his  purchase,  in  equity,  is  subject  to  be 
set  aside  at  the  Instance  of  a  party  In  In- 
terest. He  Is  considered  In  equity  as  being 
a  trustee  for  the  stockholders  and  creditors 
of  the  corporation,  and  his  position  as  a 
bidder  Is  Inconsistent  with  that  relation. 
His  appearance  as  a  bidder  may  have  the 
effect  to  prevent  bidding,  and  his  private  in- 
terest may  conflict  with  his  duties  as  a  trus- 
tee of  the  corporators,  In  protecting  their  In- 
terests. The  rule,  as  sustained  by  sound 
moral  principles  and  the  weight  of  authority, 
Is  that,  where  a  director  purchases  at  a  Ju- 
dicial sale  the  properties  of  the  corporation, 
he  does  so  subject  to  the  right  of  the  cor- 
poration or  Its  stockholders  to  disaffirm  the 
sale  and  to  demand  a  resale  without  showing 
any  actual  fraud  or  any  actual  prejudice. 
Little  Rock  &  Ft  Smith  Ry.  Co.  v.  Page, 
35  Ark.  304;  Jones  v.  Ark.  Mechanical  & 
Agricultural  Co.,  38  Ark.  17;  Crawford  Co. 
Bank  v.  Bolton,  87  Ark.  142,  112  S.  W.  398; 
McAllen  v.  Woodcock,  60  Mo.  174 ;  San  Fran- 
cisco Water  Co.  v.  Pattee,  86  Cal.  623,  25 
Pac  135;  3  Thompson  on  Corporations,  f 
4071;  6  Thompson  on  Corporations,  S  7866; 
21  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  904;  10 
Cyc  814.  Bat  such  a  purchase  by  the  di- 
rector is  good  at  law,  and  is  only  voidable 
in  equity  at  the  suit  of  some  party  in  inter- 
est, and  with  equitable  rights.  Twin  Lick  Oil 
Co.  v.  Marbury,  91  U.  S.  587,  23  L.  Ed.  328. 
Under  the  evidence  in  this  case  the  plain- 
tiffs are  not  now  in  an  equitable  position  to 
ask  that  this  sale  be  set  aside.  After  the 
purchase  by  Porter  at  the  sheriff's  sale,  he 
entered  into  negotiations  with  Hendrlx  Col- 
lege for  a  transfer  of  his  title  thus  obtain- 
ed to  it  or  to  trustees  for  its  benefit  The 
plaintiffs  or  those  representing  them  not  only 
agreed  to  these  negotiations,  but  they  ex- 
ecuted a  written  instrument  by  which  they 
encouraged  Hendrlx  College  In  accepting  this 
title.  They  thus  recognized  the  validity  of 
the  sheriff's  deed  to  Porter,  and  by  their  con- 
duct and  their  act  in  writing,  caused  a 
number  of  citizens  to  subscribe  and  pay  to- 
wards obtaining  that  title.  These  parties 
actually  invested  their  money  on  this  as- 
surance, and  Hendrlx  College  erected  new 
buildings  on  the  land  on  this  assurance.  By 
this  act  and  this  conduct  the  plaintiffs  in 
equity  and  food  conscience  should  not  now 
be  permitted  to  take  a  different  position  and 
attack  their  sheriff's  sale  to  Porter  and  the 
deed  executed  thereunder. 
In  the  case  of  Trapnall  v.  Burton,  24  Ark. 


872,  the  trustees  of  a  college  were  about  to 
purchase  certain  land  which  was  In  litiga- 
tion, and  spoke  to  the  plaintiff  in  the  case  in 
which  the  land  was  Involved  relative  there- 
to. The  trustees,  relying  upon  his  acts  and 
conduct  Indicating  that  he  would  place  no 
obstacle  in  the  way  of  the  purchase,  made 
the  purchase.  In  that  case  the  plaintiff  was 
held  to  be  estopped  to  set  up  any  claim  that 
would  impair  said  purchase.  In  this  case 
the  plaintiffs  by  their  actions  Induced  Hen- 
drlx College  and  its  representatives  to  act 
upon  the  reasonable  belief  that  they  waived 
or  would  waive  any  rights,  remedies,  or  ob- 
jections which  they  might  have  Insisted  on 
against  the  purchase  by  Porter  at  the  sher- 
iffs sale,  and  to  permit  the  plaintiffs  now 
to  assume  a  different  position  would  work 
an  Injury  and  a  prejudice  not  only  to  Hen- 
drlx College,  but  to  every  citizen  wbo  sub- 
scribed and  paid  towards  this  commendable 
cause.  The  principle  of  equitable  estoppel 
Is  "that  when  a  man  has  done  an  act  or  said 
a  thing,  and  another,  who  had  a  right  to, 
has  relied  on  that  act  or  word  and  shaped 
bis  conduct  accordingly  and  will  be  Injured 
If  the  former  can  repudiate  the  act  it  shall 
not  be  done."  Trapnall  v.  Burton,  24  Ark. 
871;  Toungblood  v.  Cunningham,  38  Ark. 
571;  Gill  t.  Hardin,  48  Ark.  409,  3  S.  W. 
519;  Cox  t.  Harris,  64  Ark.  213,  41  S.  W. 
426,  62  Am.  St  Rep.  187;  Rogers  v.  Gallo- 
way Female  College,  64  Ark.  627,  44  S.  W. 
454,  89  L.  R.  A  636;  Warren  &  O.  V.  Ry. 
Co.  v.  Garrison,  74  Ark.  136,  85  S.  W.  81; 
16  Cyc.  774-805. 

It  follows  therefore  that  the  chancery  court 
was  correct  in  dismissing  the  supplemental 
complaint  of  the  plaintiffs;  but  we  are  of 
opinion  that  the  Intervention  of  Angel  ine 
Pettit  should  not  have  been  dismissed,  but 
that  relief  should  have  been  granted  to  her. 
Under  the  direction  of  the  chancellor  the 
sum  of  $743.21  was  borrowed  by  the  receiver 
from  her,  and  the  receiver  executed  to  her 
a  note  with  interest  therefor.  That  should 
be  paid  to  her.  There  is  really  In  the  hands 
of  the  receiver  through  the  German  Ameri- 
can Bank  the  sum  of  $743.21,  and  in  addi- 
tion to  that  the  sum  of  $482.77.  Out  of 
these  funds  the  receiver  should  be  directed 
to  pay  to  said  Angeline  Pettit  the  amount 
of  eaid  note  and  interest  if  there  shall  be 
sufficient  funds,  and  that  the  receiver  should 
distribute  any  balance  to  the  stockholders,  as 
provided  In  the  decree  of  that  court 

The  decree,  in  so  far  as  It  dismisses  the 
supplemental  complaint  of  plaintiff,  Is  af- 
firmed; but  It. Is  reversed,  in  so  far  as  It 
dismisses  the  intervention  of  Angeline  Pet- 
tit, and  this  cause  will  be  remanded,  with 
directions  to  enter  a  decree  in  accordance 
with  this  opinion. 


Digitized  by 


408 


120  SOUTHWESTERN  REPORTER. 


(Ark. 


STEEN  v.  SPRINGFIELD  et  al. 
(Supreme  Court  of  Arkansas.    June  14,  1900.) 

1.  Executors  and  Administrators  (5  22*)— 
Appointment  Pendino  Will  Contest  — 
Power  of  Circuit  Court. 

Kirby's  Dig.  §  13,  provides  that,  if  the 
validity  of  any  will  be  contested,  letters  of  ad- 
ministration shall  be  granted  during  the  time 
of  such  contest  to  some  person  other  than  the 
executor,  who  shall  take  charge  of  the  property, 
administer  it  under  the  direction  of  the  court, 
and  deliver  it  to  the  executor  or  regular  admin- 
istrator when  qualified  to  act.  Beld,  that  the 
section  applies  only  to  the  administration  pro- 
ceedings in  the  probate  court,  and  the  power  to 
appoint  a  temporary  administrator  does  not 
follow  the  contest  Into  the  circuit  court  on  ap- 
peal so  as  to  give  that  court  the  right  tq  exer- 
cise it 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  116;  Dec. 
Dig.  |  22.*] 

2.  Executors  and  Administrators  ({  22*)— 
Appointment  Pendino  Well  Contest  — 
Construction  of  Statute. 

Kirby's  Dig.  f  10,  provides  that  after  the 

erobate  of  a  will,  letters  testamentary  shall 
ft  granted  to  the  person  therein  appointed  exec- 
utor. Section  13  provides  that,  if  a  will  be 
contested,  or  the  executor  be  a  minor  or  absent 
from  the  state,  letters  of  administration  shall 
be  granted,  during  the  contest  minority,  or  ab- 
sence, to  another  person.  Section  36  provides 
that  if  a  will  be  proved,  and  letters  testamen- 
tary be  granted,  and  the  will  afterwards  be 
set  aside,  the  letters  shall  be  revoked  and  letters 
of  administration  in  succession  be  granted. 
Held,  that  the  statute  does  not  require  the  ap- 
pointment of  a  temporary  administrator  to  lake 
the  place  of  the  executor  during  the  contest, 
after  the  will  has  once  been  admitted  to  pro- 
bate and  letters  testamentary  issued  to  the 
executor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  116;  Dec. 
Dig.  f  22.*] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty; J  as.  H.  Stevenson,  Judge. 

Proceedings  by  William  E.  Steen,  for  the 
probate  of  the  will  of  J.  P.  Steen.  The  will 
was  admitted  to  probate,  and  letters  testa- 
mentary issued  to  proponent  Contestants, 
Henrietta  J.  Springfield  and  others,  having 
appealed  to  the  circuit  court,  there  petitioned 
for  revocation  of  the  letters  testamentary 
and  the  appointment  of  some  other  person 
as  administrator  pending  the  contest  From 
an  order  granting  the  petition,  the  proponent 
and  executor  appeals  and  moves  for  an  or- 
der of  supersedeas  staying  the  judgment  ap- 
pointing an  administrator.  Reversed,  and 
petition  for  appointment  of  temporary  ad- 
ministrator dismissed. 

Jno.  W.  Blackwood  and  Jno.  H.  Cherry, 
for  appellants.  Marshall  &  Coffman,  M.  B. 
Rose,  Miles  &  Wade,  and  Jno.  D.  Shackel- 
ford, for  appellees. 

McCULLOCH,  C.  X  An  instrument  of 
writing,  purporting  to  be  the  last  will  and 
testament  of  J.  P.  Steen,  deceased,  executed 
and  attested  in  due  form,  was  filed  and  pre- 
sented for  probate  to  the  probate  court  of 


Pulaski  county.  Appellant  Wm.  E.  Steen, 
the  proponent  of  the  will,  Is  named  therein 
as  executor.  Appellees,  claiming  to  be  col- 
lateral heirs  of  said  decedent  appeared  to 
contest  the  will,  and  the  contest  was  heard 
by  the  probate  court  on  September  15,  1908, 
and  Judgment  was  rendered  admitting  the 
will  to  probate.  No  letters  testamentary  or 
of  administration  on  the  estate  of  said  de- 
cedent had,  up  to  that  time,  been  Issued ; 
but,  in  the  judgment  admitting  the  will  to 
probate,  letters  testamentary  were  granted 
to  the  appellant  Bond  was  duly  executed 
in  double  the  estimated  value  of  the  estate 
as  required  by  statute,  and  letters  were  is- 
sued pursuant  to  the  judgment  of  the  court 
On  October  6,  1908,  the  appellees  filed  In  the 
probate  court  their  affidavit  for  appeal  to  the 
circuit  court  from  the  judgment  admitting 
the  will  to  probate  and  granting  letters  tes- 
tamentary to  appellant  The  appeal  was 
subsequently  granted  by  the  court  and  a 
transcript  of  the  record  in  the  contest  pro- 
ceedings was  duly  filed  In  the  circuit  court 
Mrs.  Kate  Chittlm,  one  of  the  appellees, 
claimed  under  another  will,  and  she  filed  a 
separate  contest  and  also  took  a  separate 
appeal  to  the  circuit  court  On  March  10, 
1909,  the  appellees  joined  In  a  petition  to  the 
circuit  court  for  a  revocation  of  the  letters 
testamentary  Issued  to  appellant  and  for 
the  appointment  of  some  other  person  to  ad- 
minister the  estate  pending  the  contest  Ap-  ' 
pellant  filed  his  response,  resisting  the  pray- 
er ;  but  the  circuit  court  granted  the  prayer 
of  the  petition  and  ordered  the  appointment 
of  the  Union  Trust  Company  as  administra- 
tor of  Bald  estate  pending  the  contest  From 
this  order  the  proponent  and  executor  took 
an  appeal  to  this  court  and  now  moves  the 
court  for  an  order  of  supersedeas,  staying 
the  Judgment  of  the  circuit  court  appointing 
an  administrator. 

Inasmuch  as  the  question  of  appellant's 
right  to  a  supersedeas  is  necessarily  decisive 
of  the  merits  of  the  appeal,  and  practically 
ends  this  controversy,  we  have  concluded  to 
decide  the  whole  controversy  now  as  to 
the  right  to  administer  during  the  pendency 
of  the  contest  over  the  will.  The  statutes 
which  bear  on  the  point  In  controversy,  being 
sections  7,  10,  and  27  of  chapter  4  of  the  Re- 
vised Statutes  of  1838,  are  as  follows: 

"Sec.  '  10.  After  the  probate  of  any  will, 
letters  testamentary  shall  be  granted  to  the 
person  therein  appointed  executor,  If  quail- 
fled." 

"Sec.  13.  If  the  validity  of  any  will  be 
contested,  or  the  executor  be  a  minor,  or  ab- 
sent from  the  state,  letters  of  administra- 
tion shall  be  granted  during  the  time  of 
such  contest  minority  or  absence  to  some 
other  person,  who  shall  take  charge  of  the 
property  and  administer  the  same,  according 
to  law  under  the  direction  of  the  court,  and 
account  for,  pay  and  deliver  all  moneys  and 
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property  of  the  estate  to  the  executor  or 
regular  administrator,  when  qualified  to 
act" 

"Sec.  38.  If  any  will  be  proved,  and  let- 
ters testamentary  thereon  granted,  and  such 
will  be  afterwards  set  aside,  the  letters  tes- 
tamentary shall  be  revoked,  and  letters  of 
administration  In  succession  granted."  Sec- 
tions 10,  13,  and  36,  Ktrby's  Dig. 

The  first  question  presented  Is  whether 
'  or  not  the  power  to  appoint  a  temporary 
i  administrator  during  the  period  of  the  con- 
test of  a  will,  if  It  exists  throughout  that 
'period,  follows  the  contest  into  the  circuit 
'  court  on  appeal  so  as  to  give  that  court  the 
[  right  to  exercise  it,  for,  if  it  does,  and  the 
appointment  Is  ancillary  to  the  contest  like 
ithe  appointment  of  a  receiver  pending  lltl- 
,  gatlon,  then  the  order  is  not  final,  but  inter- 
locutory, and  cannot  be  appealed  from.  We 
'  hold  that  the  power  does  not  follow  the  con- 
test proceedings,  and  that  section  13  of  the 
statute  applies  only  to  ■  the  administration 
proceedings  in  the  probate  court,  like  other 
provisions  of  the  statute  concerning  the  ad- 
ministration of  decedents'  estates.    In-  re 
Will  of  Blair,  60  Hun,  623,  IS  N.  Y.  Supp. 
212.   It  was  not  intended  by  this  statute  to 
take  from  the  probate  court  any  part  of  Its 
original  Jurisdiction  over  the  estates  of  de- 
cedents; but  all  orders  under  this  statute 
must  originate  In  that  court   An  order  of 
that  court,  either  appointing  or  refusing  to 
appoint  an  administrator  under  this  section, 
may,  however,  be  appealed  from.  Appellees 
did  appeal  from  the  order  of  the  probate 
court  granting  letters  testamentary  to  ap- 
pellant as  well  as  the  order  admitting  the 
will  to  probate,  so  the  question  was  properly 
before  the  circuit  court;  and  the  order  of 
the  circuit  court  revoking  appellants'  letters 
testamentary  and  appointing  a  temporary 
administrator  was  appealable. 

This,  then,  brings  us  to  the  particular 
question  decided  by  the  circuit  court  wheth- 
er section  13  is  mandatory  and  provides 
for  the  appointment  of  a  temporary  admin- 
istrator at  any  time  during  the  period  of 
the  contest  of  a  will,  or  at  any  time  after 
a  contest  arises,  even  after  letters  testamen- 
tary have  already  been  issued  to  the  execu- 
tor named  In  the  will.  A  careful  consider- 
ation of  these  sections  of  the  statute  In  their 
j  relation  to  each  other  convinces  us  that  they 
do  not  require  the  appointment  of  a  tempor- 
ary administrator  to  take  the  place  of  the 
executor  during  the  period  of  the  contest 
/  after  the  will  has  once  been  admitted  to 
-  probate  and  letters  testamentary  have  been 
issued  to  the  executor.  Any  other  view 
of  the  statute  is  based  on  a  misconception 
of  the  purposes  for  which  it  was  enacted. 
The  design  of  the  statute  is  not  *s  contend- 
ed, to  provide  for  the  appointment  of  a  dis- 
interested person  Instead  of  the  executor  to 
take  charge  of  the  estate  during  the  pend- 
ency of  the  contest  Nothing  is  said  about 
the  interest  of  the  person  to  be  appointed. 


J  The  sole  design  is  to  provide  for  a  tempor- 
'  ary  administrator  to  take  charge  of  and 
preserve  the  estate  until  the  will  can  be  ad- 
mitted to  probate  and  letters  testamentary 
issued  to  the  executor,  if  qualified.  It  Is 
merely  for  the  protection  of  the  estate,  and 
not  to  provide  for  neutrality  towards  both 
contestants  and  the  beneficiaries  under  the 
will.  Under  the  statutes  of  this  state,  ex- 
ecutors, as  well  as  administrators,  are  re- 
quired to  act  impartially  toward  all  claim- 
ants of  the  estate.  Executors  are  required 
to  give  bond  in  double  the  value  of  the  es- 
tate for  the  faithful  performance  of  their 
duties,  even  though  the  will  of  the  dece- 
dent may  direct  otherwise.  Bankhead  v. 
Hubbard,  14  Ark.  208.  They  act  under  di- 
rection of  the  probate  court,  and  are  amen- 
able to  its  orders  at  every  stage  of  the  ad- 
ministration. There  Is  no  provision  for  the 
granting  of  letters  testamentary  until  after 
the  probate  of  the  will.  Section  10.  Jack- 
son v.  Reeve,  44  Ark.  496.  Therefore  It  was 
necessary  to  provide  some  method  for  the 
preservation  of  the  estate,  and  the  due  prog- 
ress of  administration  thereof,  during  the 
delay  of  the  contest  and  before  the  will  can 
be  admitted  to  probate.  This  is  provided  for 
in  section  13  of  the  statute. ✓The  pendency' 
of  a  contest  does  not  disqualify,  even  tem- 
porarily, the  executor  named  In  the  will ;  but 
the  delay  in  admitting  the  will  to  probate 
prevents  his  appointment  by  the  court,  and 
may  render  it  necessary  that  a  temporary 
administrator  be  appointed.  If  the  will  be 
admitted  to  probate,  and  letters  testamenta- 
ry granted,  then  there  is  no  necessity  for  the 
appointment  of  a  temporary  administrator 
under  section  13,  even  though  the  contest 
continue  or  Is  thereafter  Instituted.  In  that 
case  the  executor  remains  In  charge  of  the 
estate  under  his  bond  until  the  contest  final- 
ly results  In  setting  aside  the  will,  and  then 
the  letters  testamentary  are  revoked.  Sec- 
tion 86.  The  statute  contains  no  express 
provisions  for  the  revocation  of  letters  tes- 
tamentary once  granted,  until  after  the  will 
Is  set  aside  at  the  end  of  the  contest,  or  un- 
less the  executor  becomes  a  nonresident  or 
"of  unsound  mind,  or  waste  or  mismanage 
the  estate  or  act  so  as  to  endanger  his  co- 
executor."  Sections  14,  37. 

If  section  13  of  the  statute  be  construed 
to  mean  that  a  temporary  administrator 
must  be  appointed  to  take  the  place  of  the 
executor  to  whom  letters  testamentary  have 
been  granted,  then  section  36  is  meaning- 
less ;  for,  if  the  former  section  Is  mandatory 
in  requiring  such  appointment,  it  is  super- 
fluous to  provide  for  the  revocation  at  the 
end  of  the  contest  of  the  letters  of  an  ex- 
ecutor who  has  already  been  displaced.  In 
other  words,  if  an  executor  must  be  removed 
during  the  pendency  of  a  contest,  it  is  un- 
necessary to  provide  for  his  removal  at  the 
end  of  the  contest  The  fact  that  the  pro- 
vision with  reference  to  the  appointment  of 
a  temporary  administrator  in  case  of  absence 
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from  the  state  or  minority  of  the  executor 
is  placed  in  the  same  section  with  that  hav- 
ing reference  to  the  contest  of  the  will 
makes  the  language  a  little  obscure  as  ap- 
plied to  all  three  of  those  contingencies;  but 
the  fact  that  the  section  contains  provision 
for  all  three  of  those  emergencies  renders 
it  certain  that  it  was  intended  to  provide 
for  a  temporary  appointment  only  when  let- 
ters testamentary  cannot  be  Issued,  L  e.,  be- 
fore the  will  has  been  probated,  or  when 
tbe  executor  is  absent  from  the  state  or  is  a 
minor.  If  the  will  has  been  probated,  and 
letters  testamentary  issued,  then  the  contin- 
gency provided  for  in  section  13  is  not  pres- 
ent 

The  views  we  express  are  supported  by 
cases  decided  by  other  courts  in  construing 
similar  statutes.  The  Kentucky  statute  pro- 
vides that:  "During  the  contest  about  tbe 
probate  of  a  will,  or  when  the  court  for  any 
valid  cause  shall  be  delayed  in  granting  let- 
ters testamentary  or  admlnlnstration,  it  may 
appoint  a  curator  to  collect  and  preserve  the 
estate  of  the  decedent  until  probate  of  the 
will  be  granted  or  until  the  cause  for  which 
the  order  was  made  shall  be  removed."  The 
Kentucky  Court  of  Appeals,  in  Worthlngton 
v.  Worth lngton'8  Ex'rs,  35  8.  W.  113,  speak- 
ing through  Chief  Justice  Pryor,  said:  "This 
statute  does  not  confer  upon  the  county 
court  the  arbitrary  power  of  disregarding 
the  wishes  of  a  testator,  by  appointing  a 
curator,  for  the  reason,  alone,  that  the  pa- 
per offered  as  the  last  will  Is  being  contest- 
ed, when  its  probate  has  been  granted,  and 
no  disqualification  exists  on  the  part  of  those 
named  as  executors." 

In  Texas  the  following  statute  is  in  force: 
"Pending  any  contest  relative  to  the  pro- 
bate of  a  will  or  granting  of  letters  of  ad- 
ministration, whether  such  contest  be  in  the 
county  court  or  in  the  district  court,  it 
shall  be  the  duty  of  the  county  judge,  should 
he  deem  It  necessary,  to  appoint  a  tem- 
porary administrator  in  the  manner  prescrib- 
ed in  the  preceding  articles  in  this  chapter, 
with  such  limited  powers  as  the  circumstan- 
ces of  the  case  may  require;  and  such  ap- 
pointment may  continue  in  force  until  the 
termination  of  the  contest  and  the  appoint- 
ment of  an  executor  or  administrator  with 
full  powers."  The  Supreme  Court  of  Texas, 
in  the  case  of  Elwell  v.  Unlversallst  Church, 
63  Tex.  220,  222,  construing  tbe  above  stat- 
ute, held  that:  "When  a  permanent  adminis- 
trator is  appointed,  he  administers  the  es- 
tate pending  any  contest  that  may  In  future 
arise  concerning  the  will,  and  the  court  has 
no  right  in  the  event  of  such  a  contingency 
to  revoke  the  permanent  letters  and  place 
the  estate  in  the  hands  of  a  temporary  ad- 
ministrator pending  the  contest." 

Tbe  Maryland  statute  on  this  subject 
reads  as  follows:  "In  all  cases  where  the 
validity  of  a  will  is  or  shall  be  contested, 
letters  of  administration  pending  such  con- 
test may,  at  the  discretion  of  the  orphans' 


court,  be  granted  to  the  person  named  ex- 
ecutor, or  to  the  person  to  whom  the  largest 
portion  of  the  real  estate  may  be  bequeath- 
ed In  such  contested  will,  or  to  the  per- 
son who  would  be  entitled  to  letters  of  ad- 
ministration by  law,  as  in  cases  of  intesta- 
cy." The  Court  of  Appeals  of  Maryland, 
in  Munnikhuysen  v.  Magraw,  35  Md.  290, 
speaking  through  Chief  Justice  Bartol,  said: 
"That  section  applies  to  cases  where  the  will 
has  not  been  admitted  to  probate,  or  where 
letters  testamentary  have  not  been  granted, 
or,  if  granted,  have  been  revoked.  Where 
the  will  has  been  admitted  to  probate,  and 
letters  testamentary  actually  granted,  tbe 
executors  have  qualified,  and  their  letters 
remain  unrevoked,  the  orphans'  court  has 
no  power  to  appoint  an  administrator  pen- 
dente lite.  The  effect  of  such  an  order 
would  be  to  create  the  greatest  confusion  In 
the  administration  of  the  estate;  for  there 
would  be  different  and  opposing  parties,  both 
clothed  with  the  powers  of  administration 
at  the  same  time." 

The  Missouri  court,  in  State  ex  rel.  v. 
Guinotte,  166  Mo.  513,  67  S.  W.  281,  60  L. 
R.  A.  787,  held  to  the  contrary  view  in  con- 
struing a  statute  Identical  with  our  statute ; 
but  we  cannot  approve  the  conclusion  reach- 
ed by  that  court.  In  that  case  the  will  was 
admitted  to  probate  in  the  probate  court, 
and  letters  testamentary,  without  bond 
(which  Is  authorized  by  the  ( statute  of  that 
state),  were  Issued  to  tbe  executrix.  Sub- 
sequently suit  was  brought  in  the  circuit 
court  to  contest  the  will.  During  the  pend- 
ency of  the  contest  the  probate  court  ap- 
pointed an  administrator  pendente  lite  and 
ordered  the  executrix  to  turn  over  the  es- 
tate to  him,  which  was  done.  In  the  circuit 
court  the  will  was  admitted  to  probate,  and 
the  executrix  applied  to  the  probate  court 
for  reinstatement  Her  application  was 
granted,  and  the  temporary  administrator 
ordered  to  turn  over  the  estate  to  her,  not- 
withstanding an  appeal  was  pending  In  the 
Supreme  Court  from  the  judgment  of  the 
circuit  court  admitting  the  will  to  probate. 
The  Supreme  Court  held,  on  certiorari,  that 
the  tenure  of  tbe  temporary  administrator 
lasted  throughout  tbe  contest  and  that  the 
order  reinstating  the  executrix  before  the 
end  of  the  contest  was  void. 

How  far  the  views  of  tbe  court  may  have 
been  influenced  in  Its  construction  of  the 
statute  by  the  fact  that  the  executrix  act- 
ed without  bond,  and  that  the  statute  au- 
thorized it  1b  uot  reflected  by  the  opinion 
In  the  case.  The  presence  of  such  a  provi- 
sion of  tbe  statute,  authorizing  an  executor 
to  act  without  bond,  would  doubtless  be  of 
some  force  In  the  construction  ot  the  other 
section  providing  for  the  appointment  of  the 
temporary  administrator.  We  have  no  such 
provision  in  tbe  statute  of  this  state,  and, 
as  before  stated,  all  executors  are  required 
to  give  bond. 

The  circuit ,  court  erred  .in  its  judgment 
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and  the  same  to  reversed,  and  the  petition  of 
appellees  for  appointment  of  a  temporary  ad- 
ministrator to  dismissed. 


LATOU  RBTTB  v.  STATE. 

(Supreme  Court  of  Arkansas.    June  14,  1900.) 

L  Cbtminax  Lav  (I  134*)— Change  or  Ven- 
ue— Hearing  of  Motion. 

It  is  proper  for  the  trial  court,  In  consid- 
ering a  petition  for  chance  of  venue  in  a  crim- 
inal case,  to  examine  the  supporting  affiants 
in  open  court  and  to  hear  any  other  testimony 
bearing  on  the  question  of  their  credibility  and 
to  decide  whether  they  are  credible  persons. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  5  232;  Dec.  Dig.  I  134.*] 

2.  Criminal  Law  (J  1120*)— Appeal  Recobd 
— Changs  of  Venue— Evidence. 

Where  error  is  assigned  to  the  refusal  of 
the  court  to  hear  testimony  of  witnesses  on  a 
motion  for  change  of  venue,  the  appeal  record 
must  show  what  the  evidence  was,  and  that  it 
was  relevant  to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig-  I  2932;  Dec.  Dig.  f  1120.*] 

3.  CanriNAL  Law  (I  184*)— Change  of  Ven- 
us—Hearino  of  Motion. 

Where,  on  a  motion  for  change  of  venue  in 
a  criminal  case,  the  court  examines  the  affiants 
to  determine  their  credibility,  it  is  not  error  to 
refuse  to  hear  other  witnesses  in  corroboration 
of  the  testimony  adduced  by  the  affiants,  as 
such  testimony  la  not  relevant  to  the  only  is- 
sue before  the  court,  viz.,  the  credibility  of 
the  affiants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  3  252;  Dec.  Dig.  |  184.*] 

4.  Indictment  and  Information  (5  196*)— 
Illegal  Evidence  Before  Grand  Jury- 
Waiver  of  Objections. 

Under  Kirby's  Dig.  H  2203,  2204,  declar- 
ing that  a  grand  jury  can  receive  none  but  legal 
evidence  and  shall  And  an  indictment  where 
all  the  evidence  before  it  would,  when  taken 
together,  if  unexplained,  warrant  a  conviction 
by  the  trial  jury,  the  failure  of  the  grand  jury 
to  receive  legal  evidence  is  a  mere  Irregularity, 
waived  by  the  plea  of  not  guilty,  and  cannot  be 
raised  after  verdict 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  I  196.*] 

5.  Indictment  and  Information  (f  196*)— 
Illegal  Evidence  Before  Grand  Just- 
Waiver  of  Objections. 

The  fact  that  accused  did  not  know,  and 
had  no  means  of  finding  out  until  after  the  trial, 
the  character  of  the  testimony  heard  by  the 
grand  jury,  does  not  alter  the  rule,  as  it  was 
the  doty  of  accused  to  find  out  before  entering 
a  plea  of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  I  196.*] 

Appeal  from  Circuit  Court,  Craighead 
County;  Frank  Smith,  Judge. 

Charles  Latourette  was  convicted  of  crime, 
and  appeals.  Affirmed. 

Hawthorne  ft  Hawthorne  and  S.  R.  Simp- 
son, for  appellant  Hal  L.  Norwood,  Atty. 
Gen,  and  C  A.  Cunningham,  Asst  Atty. 
Gen.  (Lamb  A  Caraway,  of  counsel),  for  the 
State 
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McCULLOCH,  C.  J.  Appellant  Charles 
Latourette,  was  Indicted  by  the  grand  jury 
of  Craighead  county  for  the  crime  of  having 
carnal  knowledge  of  a  girl  under  the  age  of 
consent  and  on  a  trial  before  a  Jury  he  was 
convicted  and  sentenced  to  a  penitentiary 
for  a  term  of  three  years.  The  evidence  ad- 
duced at  the  trial  was  undisputed  as  to  the 
fact  of  the  appellant's  having  cohabited  with 
the  girl  for  a  time  and  had  sexual  intercourse 
with  her;  but  there  was  some  conflict  as 
to  the  girl's  age.  The  evidence  was  sufficient 
to  warrant  the  finding  that  she  was  uuder 
the  age  of  consent  The  jury  fixed  the  pun- 
ishment at  ten  years,  and  the  court  reduced 
it  to  three  years. 

Appellant's  counsel  urge  two  grounds  for 
reversal:  One,  that  the  court  erred  in  refus- 
in  to  permit  certain  witnesses  to  testify  at 
the  hearing  of  the  petition  for  change  of  ven- 
ue; and,  the  other,  that  the  court  erred  in 
overruling,  after  the  verdict  and  judgment 
a  motion  to  quash  the  Indictment  We  con- 
sider these  questions  in  the  order  in  which 
they  are  argued. 

The  petition  for  change  of  venue  was  in 
due  form  and  was  supported  by  the  affidavits 
of  two  persona  The  state  challenged  the 
credibility  of  the  two  supporting  afflauts,  and 
they  were  examined  by  the  court  It  has 
been  repeatedly  held  by  his  court  that  it  is 
proper  for  the  trial  court  In  considering  a 
petition  for  change  of  venue,  to  examine  the 
supporting  affiants  in  open  court  and  to  hear 
any  other  testimony  bearing  upon  the  ques- 
tion of  their  credibility,  and  to  decide  wheth- 
er or  not  they  are  credible  persons.  It  would 
serve  no  useful  purpose  to  cite  all  the  cases. 
They  are  cited  and  reviewed  In  Duckworth 
v.  State,  86  Ark.  35T,  111  S.  W.  268.  We  have 
examined  and  considered  the  evidence  ad- 
duced before  the  court,  and  conclude  that 
there  was  enough  to  warrant  a  finding 
against  the  credibility  of  the  two  affiants. 

The  bill  of  exceptions  recites  that  after 
the  petition  for  change  of  venue  was  over- 
ruled, counsel  for  appellant  requested  "per- 
mission to  introduce  four  additional  wit- 
nesses to  corroborate  the  two  witnesses  who 
made  the  affidavit"  and  that  the  court  de- 
nied this  request,  stating  to  counsel,  how- 
ever, that  If  the  proffered  witnesses  desired 
to  make  any  additional  affidavits,  and  go  up- 
on the  witness  stand  to  support  them,  they 
would  be  permitted  to  do  so.  Error  Is  al- 
leged in  the  refusal  of  the  court  to  allow 
these  witnesses  to  testify.  The  rule  has 
been  established  by  this  court  that,  where 
error  is  assigned  In  the  refusal  of  the  court 
to  hear  testimony  of  a  witness,  the  record 
must  disclose  the  substance  or  purport  of  the 
offered  testimony,  so  that  this  court  may  de- 
termine whether  or  not  its  rejection  was  prej- 
udicial. Meisenhelmer  v.  State,  73  Ark.  407, 
84  S.  W.  494.  In  other  words,  it  devolves 
upon  the  appellant  to  show  by  the  record 
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here,  before  he  can  complain  of  the  ruling  of 
the  court  as  being  prejudicial,  that  the  of- 
fered testimony  was  relevant  to  the  issue  and 
should  have  been  admitted.  Now  the  offer 
made  by  appellant's  counsel  was  to  Introduce 
witnesses  to  corroborate  the  supporting  af- 
fiants on  the  petition  for  change  of  venue. 
The  language  in  which  this  offer  is  couched 
in  Its  ordinary  acceptation  is  understood  to 
mean  an  offer  to  Introduce  evidence  In  cor- 
roboration of  the  testimony  of  the  two  wit- 
nesses. Understood  in  this  way,  the  testi- 
mony was  not  relevant  The  only  issue  be- 
fore the  court  was  that  of  the  credibility  of 
the  two  supporting  affiants.  It  was  not  com- 
petent to  go  into  the  question  of  the  truth  or 
falsity  of  the  statements  of  their  affidavits. 
White  v.  State,  83  Ark.  36,  102  S.  W.  715  ; 
Strong  v.  State,  85  Ark.  636,  109  S.  W.  536. 
We  find  no  error  of  the  court  in  this  respect 
After  the  jury  returned  a  verdict  of  convic- 
tion, the  appellant  filed  his  motion  to  quash 
the  indictment  on  the  alleged  ground  that 
there  was  no  legal  evidence  adduced  before 
the  grand  jury  to  warrant  the  finding  of  an 
indictment  On  the  bearing'  of  this  motion, 
the  appellant  offered  to  prove  by  a  member 
of  the  grand  jury  that  no  evidence  was  pre- 
sented to  that  body  except  a  transcript  of  the 
testimony  heard  at  the  examining  trial.  The 
court  refused  to  hear  this  evidence  and  over- 
ruled the  motion.  The  statutes  of  this  state 
declare  that  a  grand  jury  can  receive  none 
but  legal  evidence,  and  should  find  an  indict- 
ment when  all  the  evidence  before  It  would, 
when  taken  together,  if  unexplained,  war- 
rant a  conviction  by  a  trial  Jury.  KIrby's 
Dig.  H  2203,  2204.  But  an  indictment  is 
merely  an  accusation  against  a  defendant 
and  any  irregularity  in  the  finding  and  re- 
turn of  it  by  the  grand  jury  does  not  de- 
prive the  accused  of  any  substantial  right 
Worthem  v.  State,  82  Ark.  321,  101  S.  W. 
757.  The  failure  of  the  grand  jury  to  re- 
ceive legal  evidence  was  a  mere  irregularity, 
and  was  waived  by  the  plea  of  not  guilty. 
The  question  could  not  be  raised  after  the 
trial  and  verdict  Carpenter  v.  State,  62 
Ark.  286,  36  S.  W.  900;  Hamilton  v.  State, 
62  Ark.  543,  36  S.  W.  1054,  and  cases  therein 
cited. 

Appellant  undertook  to  show  what  he  did 
not  know,  and  had  no  means  of  ascertaining 
until  after  the  trial,  the  character  of  the 
testimony  heard  by  the  grand  jury.  This 
does  not  alter  the  rule  that  irregularities  in 
the  finding  of  an  Indictment  are  waived  by  a 
general  plea.  It  Is  the  duty  of  the  accused 
party  and  his  counsel,  before  entering  a  plea 
of  not  guilty,  to  investigate  the  fact  to  their 
satisfaction  whether  or  not  the  Indictment 
has  been  regularly  returned.  The  statute 
fixes  the  time  when  this  question  is  put  at 
rest  and  hopeless  confusion  would  arise  by 
permitting  questions  as  to  irregularities  in 


the  finding  of  the  indictment  which  do  not 
affect  any  substantial  right  of  the  accused, 
to  be  raised  after  the  judgment  of  conviction 
is  rendered.  It  is  unnecessary  for  us  to  pass 
on  the  question  whether  it  was  competent  to 
show  by  a  member  of  the  grand  jury  the 
character  and  quantum  of  testimony  intro- 
duced before  that  body. 
Judgment  affirmed. 


WARREN  VEHICLE  STOCK  CO.  v.  SIGGS. 
(Supreme  Court  of  Arkansas.   June  14,  1909.) 

1.  Master  and  Servant  (§  90*)  — Duty  of 
Master  to  Employe— Competent  Servant. 

It  is  the  duty  of  the  master  to  see  that  the 
servant  Is  competent  for  his  position,  and  that 
he  possesses  the  ordinary  mental  and  physical 
qualifications  which  will  enable  him  to  do  the 
work  without  exposing  him  to  greater  dangers 
than  the  work  necessarily  entails. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  f  90.*] 

2.  Master  and  Servant  ({  153*)— Warning 
and  Instructing  Servant. 

If  the  master  knows  that  the  servant  by 
his  ignorance  or  inexperience  is  unable  to  ap- 
preciate the  dangers  of  the  employment  it  is 
the  master's  duty  to  give  him  such  instructions 
and  warning  of  the  dangers  incident  to  the 
work  as  will  reasonably  enable  him  to  under- 
stand the  duties  of  the  work  required,  and  its 
perils. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  314-317;  Dec  Dig.  | 
153.*] 

3.  Master  and  Servant  (||  217,  218*)— As- 
sumption or  Risk. 

A  servant  does  not  assume  the  risks  of  the 
employment  if,  by  reason  of  his  inexperience, 
he  is  not  acquainted  with  the  dangers  incident 
thereto,  or  it,  because  of  his  known  physical 
infirmities,  he  is  not  able  to  observe  such  dan- 
gers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §5  574-609;  Dec.  Dig.  §} 
217,  218.*] 

4.  Master  and  Servant  ({  203*)— Injuries 
to  Servant— Assumption  of  RrsK. 

An  inexperienced  servant  with  defective 
eyesight  had  a  right  to  rely  on  the  assurance 
of  the  master's  foreman  that  it  was  safe  for 
him,  with  his  defective  eyesight  to  do  certain 
work  about  a  mill  saw,  without  being  held  to 
have  assumed  the  risk  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  547-549;  Dec  Dig.  | 
205.*] 

5.  Master  and  Servant  (§  278*)— Injuries 
to  Servant—  Negligence— Sufficiency  of 
Evidence. 

In  an  action  for  injuries  to  a  servant 
through  contact  with  a  mill  Baw,  at  which  he 
was  working,  evidence  fteW  sufficient  to  sus- 
tain a  finding  that  defendant  was  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  954-972;  Dec  Dig.  | 
278.*] 

8.  Master  and  Servant  (I  227*)— Injuries 
to  Servant  —  Negligence— Contributory 
Negligence. 

The  negligence  of  the  master  does  not  re- 
lieve a  servant  from  using  due  care;  and,  if 
his  own  negligence  directly  contributed  to  the 
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injury,  he  cannot  recover,  though  the  master 
was  also  negligent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  668;  Dec  Dig.  {  227.*] 

7.  Negliobncb  (J  136*)— Contributory  NEG- 
LIGENCE —  PlBBONAL  INJURIES  —QUESTIONS 
FOB  JDBT. 

Where,  in  an  action  for  negligent  injuries, 
fair-minded,  reasonable,  and  capable  men  may 
honestly  draw  different  conclusions  from  the 
facts  as  to  whether  plaintiff  was  guilty  of  con- 
tributory negligence,  the  question  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  5§  277-306:  Dec.  Dig.  $  136.*J 

8.  Trial  (}  296*)  —  Instbdctions  —  Cube  bt 
Another  Instruction. 

In  an  action  for  injuries  to  a  servant  an 
erroneous  instruction  that  if  defendant  was 
negligent  it  made  no  difference  if  plaintiff  was 
guilty  of  contributory  negligence  was  not  cured 
by  a  subsequent  instruction  that  if  plaintiff  was 
guilty  of  any  negligence  before  or  near  the  time 
of  the  injury  which  contributed  thereto,  de- 
fendant was  not  liable,  even  though  it  was  also 
guilty  of  negligence,  provided  it  did  not  dis- 
cover the  danger  beforehand  in  time  to  prevent 
the  injury;  such  latter  instruction  being  ap- 
parently drafted  to  present  the  doctrine  of  neg- 
ligence of  defendant  after  a  discovered  peril,  as 
to  which  there  was  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
™£,Jlt  705-713,  715,  716,  718;  Dec  Dig.  | 

9.  Trial  (J  248*)  —  Instructions— Abstract 
Instructions. 

An  abstract  instruction  is  improper. 
fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «  582,  583;  Dec.  Dig.  {  248.*] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
ty; H.  W.  Wells,  Judge. 

Action  by  Joe  Slggs  against  the  Warren 
Vehicle  Stock  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

Purcell  &  Bradham  and  Murphy,  Coleman 
ft  Lewis,  for  appellant  Hersing  &  Will- 
iams, for  appellee. 

FRAUENTHAL,  J.  The  plaintiff  Joe  Slggs 
instituted  this  suit  against  the  defendant 
the  Warren  Vehicle  Stock  Company,  to  re- 
cover damages  in  the  sum  of  $2,500  for  a 
personal  injury  which  he  alleged  was  receiv- 
ed by  him  through  the  negligence  of  the  de- 
fendant while  he  was  in  Its  employ.  The 
evidence  tended  to  establish  the  following 
facts:  The  defendant  owns  and  operates  a 
sawmill  plant;  and  on  January  6,  1907,  it 
employed  the  plaintiff  to  perform  various 
duties  about  the  plant,  and  for  five  or  six 
days  the  plaintiff  worked  as  second  off-bear- 
er at  the  saw,  and  for  three  or  four  days  pri- 
or to  the  day  of  the  injury,  and  on  the  23d 
day  of  January,  1907,  the  day  of  the  Injury, 
he  was  employed  as  first  off -bearer  at  the 
saw.  He  was  51  years  old,  but  an  awkward 
and  Inexperienced  workman.  He  was  Igno- 
rant of  the  manner  of  doing  the  work  of 
first  off-bearer  at  the  saw,  and  had  nev- 
er done  service  in  that  employment  before. 
Some  years  before  the  injury  Involved  in 
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this  case  was  received,  his  eyesight  became 
greatly  impaired,  so  that  at  the  time  of  the 
Injury  herein  his  sight  was  very  defective. 
When  the  defendant's  foreman  employed 
him  to  do  the  work  of  first  off-bearer,  the 
plaintiff  told  him  that  his  eyesight  was  de- 
fective, and  the  foreman  assured  him  that 
he  could  do  the  work  safely,  and  that  he  only 
wanted  him  to  do  that  work  for  a  short 
time,  when  he  would  get  another  man.  The 
evidence  also  tended  to  show  that  the  fore- 
man knew  of  plaintiff's  Inexperience  in  the 
performance  of  the  duties  of  this  work. 
The  plaintiff  testified  that  he  was  not  In- 
structed as  to  the  manner  In  which  he 
should  do  the  work  of  first  off-bearer,  and 
that  he  was  not  warned  of  the  dangers  Inci- 
dent to  the  work.  In  the  performance  of 
the  duties  of  this  work  the  rule' was  that  the 
workman  should  not  put  his  bands  within  18 
Inches  of  the  saw,  and  should  not  take  hold 
with  his  bands  of  slabs  that  were  as  short 
as  6  feet;  but  the  plaintiff  received  no  in- 
structions as  to  this.  On  the  day  of  the  in- 
jury the  plaintiff  was  working  at  a  circular 
saw  at  the  rear  of  which  was  a  circular  split- 
ter. On  this  occasion  6-foot  hickory  logs 
were  being  sawed  Into  slabs,  and,  as  a  slab 
was  passing  through  the  saw,  It  either  got 
caught  between  the  splitter  and  saw,  or  was 
falling,  and  the  plaintiff  attempted  to  take 
hold  of  it  with  his  hand.  His  hand  missed 
the  slab  and  came  in  contact  with  the  saw, 
which  cut  off  two  of  his  fingers.  Several 
instructions  were  given  at  the  request  of  the 
plaintiff,  amongst  which  was  the  following: 
"(3)  The  court  Instructs  you  that  If  you  be- 
lieve by  a  preponderance  of  the  evidence  in 
this  case  that  plaintiff,  Joe  Slggs,  was  em- 
ployed by  defendant  Warren  Vehicle  Stock 
Company,  through  any  If  its  agents  having 
authority  to  employ  laborers,  and  that  he 
was  assigned  to  perform  the  services  of  the 
first  off-bearer  at  defendant's  mill  plant  and 
that  the  said  services  were  attended  with 
great  or  unusual  dangers,  and  that  plaintiff, 
Joe  Slggs,  on  account  of  weakness  of  his 
eyesight  or  from  any  other  mental  or  phys- 
ical defect  was  incapable  of  detecting  and 
appreciating  the  dangers  and  perils  incident 
to  the  employment,  and  from  weakness  of 
his  eyesight,  or  other  mental  or  physical 
defect,  he  was  not  conscious  of  the  con- 
stant danger  he  was  in,  and  was  not  aware 
of  how  close  he  placed  his  hands  to  the 
circular  saw,  or  other  dangerons  machinery, 
and  that  he  did  not  know  be  was  unfit  to 
discharge  the  duties  to  which  he  was  assign- 
ed, on  account  of  his  weak  eyes  or  other 
Infirmity,  and  that  defendant,  Warren  Ve- 
hicle Stock  Company,  discovered  his  unfit- 
ness to  do  the  work  around  such  dangerous 
machinery,  or  could  have  discovered  plain- 
tiff's unfitness  for  the  service  by  using  that 
amount  of  care  and  oversight  which  a  pru- 
dent man  would  exercise  In  his  superintend- 
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Ing  control  oyer  his  servants  engaged  In 
the  discharge  of  duties  attended  with  great 
or  unusual  dangers,  and  that  defendant,  aft- 
er discovering  plaintiff's  unfitness  for  the 
service,  or  after  It  could  have  discovered 
bis  unfitness  for  the  place  by  a  proper  ex- 
ercise of  Its  superintending  control  over 
blm  In  that  degree  exercised  by  prudent 
business  men  over  their  servants  engaged 
In  duties  attended  with  great  or  unusual 
dangers,  and  did  not  remove  him  from  the 
place  of  danger,  nor  notified  him  of  his 
unfitness  for  the  work,  and  of  the  danger 
he  was  In,  but  permitted  him  to  remain 
there,  under  the  circumstances,  until  he 
was  Injured,  as  alleged  In  the  complaint, 
on  account  of  defendant's  neglect  of  such 
duty,  then  the  court  Instructs  you  that 
for  such  neglect  defendant  is  liable,  and 
it  makes  no  difference  If  plaintiff  was 
guilty  of  contributory  negligence  In  the 
case  of  his  injury  under  the  circumstan- 
ces." To  the  giving  of  this  Instruction  the 
defendant  duly  saved  Its  exceptions.  A 
number  of  instructions  were  given  at  the 
request  of  the  defendant,  amongst  which 
was  the  following:  "(15)  The  defendant 
has-  pleaded  that  the  accident  happened 
by  reason  of  the  negligence  of  the  plain- 
tiff himself  or  his  fellow  servants.  The 
law  Is  that  one  who  contributes  to  his 
own  Injury  cannot  recover  damages  there- 
fore. If,  therefore,  you  should  find  from 
the  evidence  that  the  plaintiff  was  guilty 
of  any  negligence,  at  or  before  and  near 
the  time  of  the  Injury,  which  contributed 
to  the  injury,  your  verdict  will  be  for  the 
defendant,  even  though  you  may  also  find 
that  the  defendant  was  also  guilty  of  neg- 
ligence in  regard  thereto,  provided  they  did 
not  discover  the  danger  to  the  plaintiff  be- 
forehand In  time  to  prevent  the  Injury." 
The  jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  $200,  and  from  the  Judg- 
ment entered  thereon  the  defendant  brings 
this  appeal. 

It  Is  urged  by  the  defendant  that  the  In- 
jury which  was  received  by  the  plaintiff 
was  due  to  the  risk  which  Is  ordinarily  in- 
cident to  the  service  In  which  he  was  en- 
gaged, and  which  was  therefore  assumed  by 
him.  and  also  that  the  undisputed  evidence 
shows  that  the  Injury  was  occasioned  by 
the  negligence  of  the  plaintiff.  It  Is  true 
that  usually  the  servant  assumes  the  risks 
that  are  ordinarily  Incident  to  the  service 
in  which  he  is  employed.  But  this  Is  not 
true  of  a  servant  who,  because  of  his  In- 
experience or  some  known  physical  Infirm- 
ity, does  not  know  or  appreciate  the  dangers 
of  the  service.  It  is  the  duty  of  the  master 
to  see  that  the  servant  Is  competent  for  his 
position.  There  is  an  obligation  resting  on 
the  master  to  see  that  the  servant  possesses 
the  ordinary  mental  and  physical  qualifica- 
tions which  will  enable  him  to  do  the  work 
without  exposing  him  to  greater  dangers 
than  the  work  necessarily  entails.    If  the 


master  knows  that  the  servant  by  reason 
of  his  Ignorance  or  Inexperience,  Is  unable 
to  appreciate  the  dangers  of  the  employ- 
ment, it  is  his  duty  to  give  him  such  in- 
structions and  warning  of  the  dangers  in- 
cident to  the  work  as  will  reasonably  en- 
able such  servant  to  understand  the  duties 
of  the  work  required  and  its  perils. 

As  la  said  by  Judge  Battle  in  the  case  of 
St  Louis,  I.  M.  &  8.  By.  Co.  v.  Inman,  81 
Ark.  691,  99  S.  W.  832:  "It  would  be  a 
breach  of  his  duty  to  expose  a  servant  who, 
by  reason  of  his  youth  or  inexperience,  is 
not  aware  of,  or  does  not  appreciate,  the 
danger  Incident  to  the  work  he  Is  employed 
to  do,  or  the  place  he  Is  engaged  to  occupy, 
without  first  giving  him  such  instructions 
and  caution  as  would,  in  the  judgment  of 
men  of  ordinary  minds,  understanding,  and 
prudence,  be  sufficient  to  enable  him  to  ap- 
preciate the  dangers  and  the  necessity  for 
the  exercise  of  due  care  and  caution,  and  to 
do  the  work  safely,  with  proper  care  on  his 
part"  Fones  v.  Phillips,  89  Ark.  17,  43  Am. 
Rep.  264;  Ft  Smith  Oil  Co.  v.  Slover,  58 
Ark.  168,  24  S.  W.  106;  Ford  v.  Bod  caw 
Lumber  Co.,  73  Ark.  49,  83  S.  W.  346 ;  King- 
Ryder  Lumber  Co.  v.  Cochran,  71  Ark.  65, 
70  S.  W.  606;  Arkadelphla  Lumber  Co.  v. 
Henderson,  84  Ark.  382,  105  S.  W.  882; 
Arks.  Central  Railroad  Co.  v.  Workman,  87 
Ark.  471,  112  S.  W.  1082.  The  servant  does 
not  assume  the  risks  of  the  employment  If  by 
reason  of  his  Inexperience  he  Is  not  acquaint- 
ed with  the  dangers  that  are  Incident  there- 
to, or  by  reason  of  his  known  physical  in- 
firmity he  Is  not  able  to  observe  such  dan- 
gers. What  might  be  obvious  and  patent  to 
a  man  whose  vision  Is  unimpaired  Is  not  nec- 
essarily so  to  a  man  whose  eyesight  is  very 
defective.  What  therefore,  would  be  an  act 
of  contributory  negligence  on  the  part  of 
the  one  might  not  under  the  circumstances 
of  the  case,  be  such  negligence  on  the  part 
of  the  other,  if  on  account  of  the  known 
physical  Infirmity  the  danger  was  not  obvious 
and  patent  to  him.  And,  therefore,  if  the 
master  under  such  circumstances  employs 
such  a  servant  and  falls  to  Instruct  and 
warn  him,  the  master  Is  guilty  of  negligence. 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark. 
232,  19  S.  W.  600 ;  St  L.,  I.  M.  &  S.  Ry.  Co.  v. 
Tonthey,  67  Ark.  209,  64  S.  W.  577,  77  Am. 
St  Rep.  109 ;  Southern  Oil  Co.  v.  Sports,  77 
Ark.  458,  92  S.  W.  249 ;  Western  Coal  &  Min- 
ing Co.  v.  Burns,  84  Ark.  74,  104  S.  W.  535 ; 
1  Labatt  on  Master  &  Servant  it  240,  252 ; 
26  Cyc.  1177. 

In  this  case  there  was  evidence  tending  to 
prove  that  the  defendant  knew  of  the  Inex- 
perience of  the  plaintiff  to  do  the  work  re- 
quired of  him  in  this  employment  and  also 
knew  that  by  reason  of  his  defective  eyesight 
the  plaintiff  would  Incur  greater  perils  in  the 
performance  of  this  service  at  the  saw ;  and 
with  this  knowledge  the  defendant  failed  to 
Instruct  the  plaintiff  or  warn  him  of  the  dan- 
gers of  the  service.  On  the  contrary,  there 
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Is  evidence  tending  to  prove  that  defendant's 
foreman  assured  the  plaintiff  that  he  could 
safely  perform  the  service  with  the  defective 
eyesight  The  plaintiff  with  his  inexperience 
had  a  right  to  rely  on  this  assurance  that  It 
was  safe  for  him  with  his  defective  eyesight 
to  do  this  work  without  being  held  to  have 
assumed  the  risk  thereof.  Fordyce  v.  Ed- 
wards, 60  Ark.  438,  30  S.  W.  758;  King-Ry- 
der Lumber  Co.  v.  Cochran,  71  Ark.  67,  70  S. 
W.  006;  Dalhoff-Constructlon  Co.  v.  Luntzel, 
82  Ark.  82, 100  S.  W.  743.  Under  the  circum- 
stances of  this  case,  therefore,  we  think 
there  was  sufficient  evidence  from  which  the 
Jury  might  find  that  the  defendant  was  guilty 
of  negligence,  by  reason  of  which  the  Injury 
was  Incurred  by  plaintiff. 

But  It  is  the  well-settled  law  of  this  state 
that  the  negligence  of  the  master  does  not 
relieve  the  servant  of  using  due  care;  and, 
if  his  own  negligence  directly  contributed  to 
the  Injury,  he  cannot  recover,  although  the 
master  was  also  guilty  of  negligence.  Here 
there  Is  no  doctrine  of  comparative  negli- 
gence. If  both  parties  have  been  guilty  of 
negligence,  the  law  will  not  undertake  to  ap- 
portion the  degree  of  negligence  between 
them ;  but,  If  the  plaintiff  was  guilty  of  any 
negligence  which  proximately  contributed  to 
the  Injury,  he  cannot  recover.  8.  W.  Tel.  & 
Tel.  Co.  v.  Beatty,  63  Ark.  65,  37  S.  W.  670; 
Walker  v.  Louis  Werner  Sawmill  Co.,  76  Ark. 
438,  88  8.  W.  988 ;  Southern  Oil  Go.  v.  Spotts, 
77  Ark.  458,  92  S.  W.  249;  St  L.,  I.  M.  &  S. 
By.  Co.  v.  Jackson,  78  Ark.  100,  93  S.  W. 
746,  6  L.  R.  A.  (N.  S.)  646;  Harris  Lumber 
Co.  v.  Morris,  80  Ark.  261,  96  S.  W.  1067;  21 
Am.  A  Eng.  Ency.  Law,  498.  In  this  case 
the  question  of  whether  the  plaintiff  used 
due  care  under  the  circumstances,  or  was 
himself  guilty  of  contributory  negligence, 
was  peculiarly  a  question  for  the  Jury  to  de- 
termine. There  was  evidence  tending  to 
show  that  the  plaintiff  did  not  use  such  care 
as  an  ordinarily  prudent  person  would  have 
used  under  similar  circumstances,  and  al- 
though with  similar  Impairment  of  eyesight 
and  inexperience.  At  least  "fair-minded, 
reasonable,  and  capable  men.  may  honestly 
draw  different  conclusions  from  the  facts" 
as  to  whether  the  plaintiff  was  guilty  of 
contributory  negligence.  Therefore  the  ques- 
tion as  to  whether  or  not  the  plaintiff  was 
guilty  of  contributory  negligence  should  have 
been  submitted  to  the  Jury  under  all  the 
facts  and  circumstances  of  the  case. 

But  in  the  above  instruction  No.  3,  given 
at  the  request  of  the  plaintiff,  the  court  told 
the  jury:  "Then  the  court  Instructs  you 
that  for  such  neglect  defendant  Is  liable, 
and  it  makes  no  difference  if  plaintiff  was 
guilty  of  contributory  negligence  in  the  case 
of  his  Injury  under  the  circumstances."  This 
wag  prejudicial  error.  And  the  effect  of  this 
error  was  not  removed  by  the  giving  of  the 
above  instruction  No.  15  at  the  request  of  de- 
fendant This  latter  instruction  seems  draft- 
ed to  present  the  doctrine  of  negligence  on 


the  part  of  the  defendant  after  a  discovered 
peril.  But  there  Is  no  evidence  In  the  case 
upon  which  to  base  such  an  Instruction;  and 
It  was  therefore  abstract  and  should  not 
have  been  given.  It  does  not  present  the  con- 
trary of  the  erroneous  statement  relative  to 
contributory  negligence  set  out  in  said  In- 
struction No.  8,  given  at  the  request  of  plain- 
tiff. We  find  no  other  error  In  the  case. 

On  account  of  the  giving  of  said  Instruc- 
tion No.  3  on  the  part  of  plaintiff,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

.  NOTE. 

[a]  (U.  8. 19081  Where  a  servant  was  be- 
tween 19  and  20  years  old,  sound  in  body  and 
mind,  at  the  time  he  was  injured,  and  possessed 
of  the  knowledge  and  experience  of  an  adult, 
he  was  chargeable  with  the  consequence  of  sucb 
knowledge,  and  the  fact  that  he  was  under  21 
years  of  age  was  not  material  in  determining 
whether  he  assumed  the  risk  of  the  dangers  he 
Involuntarily  encountered  in  the  operation  of 
defendant's  machinery. — Federal  Lead  Co.  v. 
Swyers,  161  Fed.  687,  88  C.  C.  A.  547. 

[b]  (Ala.  1906)  A  minor,  on  entering  service, 
assumes  the  risks  thereof  as  fully  as  does  an 
adult.— Decatur  Car  Wheel  &  Mfg.  Co.  v.  Ter- 
ry. 148  Ala.  674,  41  South.  839. 

[c]  (Ala.  1906)  A  minor  employ^  assumes 
such  risks  of  the  business  in  which  he  engages 
as  a  person  of  his  apparent  age,  intelligence  and 
capacity  would  discover  and  appreciate  by  the 
exercise  of  ordinary  care. — Moss  v.  Mosley,  148 
Ala.  168,  41  South.  1012. 

[d]  (Ark.  1906)  Where  a  minor  servant,  by 
reason  of  his  youth  and  inexperience,  was  not 
acquainted  with  the  dangers  incident  to  his  em- 
ployment, he  did  not  assume  the  risks  thereof, 
where  the  master  did  not  warn  him  of  the  dan- 

Ser  to  which  he  was  exposed,  and  instruct  him 
ow  to  do  his  work  so  as  to  avoid  the  same.— 
Arkadelphia  Lumber  Co.  v.  Whitted,  81  Ark. 
247,  98  S.  W.  697. 

[e]  (Ark.  1907)  Where,  in  an  action  for  in- 
juries to  an  employe1  14  years  of  age  from  a  de- 
fective appliance,  the  employe  had  notified  the 
boss  of  the  defect,  and  bad  been  told  to  go 
ahead  with  his  work,  and  that  the  defect  would 
be  repaired,  he  was  not  barred  from  a  recovery 
if  an  ordinary  boy  of  his  age  and  experience 
would  have  continued  in  the  service  under  the 
circumstances,  and  if  he  knew  of  the  defect, 
but  by  reason  of  his  youth  did  not  appreciate 
the  danger  therefrom,  he  did  not  assume  the 
risk.— Western  Coal  ft  Mining  Co.  v.  Burns,  84 
Ark.  74,  104  S.  W.  535. 

[f]  (Cal.  1905)  Plaintiff,  a  boy  nine  years  old, 
was  employed  by  defendant  to  work  in  a  saw- 
mill, and  commenced  work  at  7  in  the  morning 
under  the  direction  of  his  brother,  who  was  18 
years  of  age,  near  one  of  the  saws.  He  was 
unadmonished  and  unskilled,  and  about  1% 
hours  after  he  began  work  two  of  his  fingers 
were  cut  off  by  his  hand  coming  in  contact  with 
the  saw.  Held  that,  notwithstanding  he  testi- 
fied that  he  knew  the  saw  was  dangerous,  such 
facts  justified  a  finding  that  defendant  was 
negligent  in  permitting  the  child  to  work  in 
such  place  uninstructed  and  unwarned. — Fries 
v.  American  Lead  Pencil  Co.,  2  Cal.  App.  148, 
83  Pae.  173. 

[g]  (Cal.  1907)  Where  a  minor  employe  is 
shown  to  have  known  of  the  special  dangers  at- 
tending the  work  to  which  he  was  assigned,  and 
has  sufficient  intelligence  to  appreciate  them,  his 
employer  is  not  liable  for  an  injury  sustain*!  by 
him  resulting  from  such  dangers;  for  in  such 
a  case  he  assumed  the  risk. — .Tenson  v.  Will  & 
Finck  Co.,  150  Cal.  398,  89  Pac.  113. 
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[h]  (Cal.  1909)  Where  plaintiff,  a  girl  19 
years  of  age,  and  wholly  unfamiliar  with  the 
operation  of  machinery,  was  directed  to  operate 
a  laundry  mangle  on  which  the  guard  was  not 
properly  adjusted,  and  there  was  nothing  to 
show  that  she  understood  or  appreciated  how 
fast  the  machine  was  moving,  which  greatly  af- 
fected the  likelihood  of  getting  her  hand  caught 
and  injured  therein  as  she  did,  and  she  had  re- 
ceived no  instructions  or  warning  as  to  the 
danger  of  removing  pieces  from  the  rollers  when 
the  machine  was  m  operation,  she  did  not  as- 
sume the  risk  of  such  injury. — Quinn  v.  Electric 
Laundry  Co.,  101  Pac.  794. 

[i]  (Ga.  1907)  The  fellow  servant  rule  ap- 
plies to  a  youth  17  years  of  age,  of  ordinary 
intelligence,  injured  while  engaged  in  the  opera- 
tion of  a  dangerous  machine. — Wilder  v.  Miller, 
128  Ga.  139.  57  S.  E.  309. 

[jl  (Ga.  1907)  Children  under  14  years  of  age 
employed  in  a  cotton  factory  do  not  assume  the 
risks  of  ordinarily  patent  dangers  not  within 
the  scope  of  their  capacity  to  appreciate  and 
avoid.— Beck  v.  Standard  Cotton  Mills,  1  Ga. 
App.  278,  57  S.  E.  998. 

[jj]  (111.  1908)  The  doctrine  of  assumed  risk 
has  no  application  where  recovery  is  sought  for 
injuries  sustained  by  a  servant,  a  child  under 
16  years,  by  virtue  of  his  having  been  unlaw- 
fully employed  at  extrahazardous  labor.— Swift 
&  Co.  v  Miller,  139  III.  App.  192. 

[k]  (111.  1906)  An  inexperienced  servant  tem- 
porarily engaged  in  more  hazardous  work  than 
that  for  which  he  has  been  employed  takes  up- 
on himself  all  such  risks  incident  to  such  work 
as  are  equally  open  to  the  observation  of  him- 
self and  his  master. — American  Brake  Shoe  & 
Foundry  Co.  v.  Toluszis,  125  111.  App.  622. 

[kk]  (111.  1907)  In  an  action  for  Injuries  re- 
ceived by  plaintiff  while  operating  an  elevator, 
where  it  was  shown  that  he  had  been  operating 
the  elevator  for  four  years,  he  was  an  ex- 
perienced operator,  and  assumed  the  dangers  in- 
cident to  his  employment.  Judgment  (1906)  125 
111.  App.  277,  reversed.— Diamond  Glue  Co.  v. 
Wietzychowski,  227  111.  338,  81  N.  E.  392. 

[I]  (ill.)  If  plaintiff  had  knowledge  of  the  de- 
fect, then,  in  determining  whether  he  should 
have  known  of  the  accompanying  danger,  his 
youth,  immaturity,  and  inexperience,  so  far  as 
they  appeared  from  the  evidence,  should  be  tak- 
en into  consideration. — (1908)  Galloway  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  84  N.  E.  1067,  234 
111.  474,  reversing  judgment  Chicago,  R.  I.  & 
P.  Ry.  Co.  v.  Galloway  (1907)  137  111.  App.  296. 

[II]  (Ind.  1909)  A  boy  employed  in  an  iron 
foundry  in  violation  of  Burns  Ann.  St.  1908,  | 
8022  (Acts  1899,  p.  232,  c.  142,  §  2),  prohibit-, 
ing  the  employment  of  children  under  14  years 
old  in  manufacturing  establishments,  who  was 
injured  by  being  run  over  by  an  ore  car  after 
be  had  fallen  asleep  on  the  track  from  over- 
work, did  not  assume  any  of  the  risks  of  his 
employment— Inland  Steel  Co.  v.  Yedinak,  87 
N.  E.  229,  transferred  from  the  Appellate  Court 
(1908)  86  N.  E.  503. 

[m]  (Iowa,  1906)  A  servant  inexperienced  in 
the  work,  who  was  required  with  the  assistance 
of  a  fellow  servant  to  roll  a  wheel  with  a  crown- 
ed rim  weighing  1,185  pounds  from  one  shop 
to  another,  without  having  been  instructed  how 
to  do  the  work  safely,  did  not  assume  the  risk 
of  injury  from  the  falling  of  the  wheel. — Beards- 
ley  v.  Murray  Iron  Works  Co.,  129  Iowa,  675, 
106  N.  W.  ISO. 

[mm]  (Iowa,  1908)  A  carpenter  without  ex- 
perience in  the  operation  of  machinery  does  not 
assume  the  risk  of  injury  in  consequence  of 
operating  a  ripsaw,  _  where  the  danger  was  not 
apparent  to  the  ordinary  observation  of  an  in- 
experienced workman. — Harnev  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  115  N.  W.  886. 

[n]  (Ky.  1908)  Where  an  infant  is  employed 
at  a  hazardous  business,  the  master  must  see 
that  he  comprehends  the  dangers,  and  it  is  not 
enough  that  he  is  merely  informed  of  them ; 
and  where  the  master  fails  in  this  duty  the  in- 


fant will  be  treated  as  if  he  did  not  know  of  the 
dangers,  and  the  duty  to  furnish  a  reasonably 
safe  place  and  reasonably  safe  tools  is  not  af- 
fected by  the  obviousness  of  dangers.— Beckwith 
Organ  Co.  v.  Malone,  32  Ky.  Law  Rep.  596,  106 
S.  W.  809. 

[nn]  (Ky.  1908)  An  employe1,  suing  for  in- 
juries, cannot  rely  upon  inexperience  or  ig- 
norance of  danger  as  to  matters  involving  or- 
dinary laws  of  nature,  such  as  that  a  revolving 
cylinder  with  sharp  teeth  will  injure  a  band, 
if  permitted  to  come  in  contact  with  it.— Hutchi- 
son v.  Cohankus  Mfg.  Co.,  112  S.  W.  899. 

[o]  (Ky.  1909)  Where  a  15  year  old  boy, 
whose  mining  experience  was  limited  to  a  month 
or  so  of  work  as  a  trapper  or  driver,  was  put 
to  work  in  a  mine  driving  an  air-course  entry, 
without  knowledge  as  to  the  nature  of  the  work 
or  of  mining  coal,  or  as  to  whose  duty  it  was 
to  shore  up  the  roof  or  of  what  danger  lay  in 
not  properly  propping  it,  or  that  he  was  expect- 
ed to  look  to  the  care  of  his  fellows  of  the  same 
grade  in  the  matter,  and  the  master  failed  to 
instruct  him  as  to  the  nature  of  the  work  and 
to  warn  him  of  its  dangers,  the  servant  did  not 
assume  the  risks,  even  that  arising  from  the 
negligence  of  fellow  servants. — North-East  Coal 
Co.  v.  Preston,  116  S.  W.  704. 

[oo]  (La.  1909)  An  apprentice  19  years  old, 
who  has  worked  for  2  years  and  7  months  in 
a  repair  shop  and  has  frequently  discharged  that 
function,  assumes  the  risks  incidental  to  the 
putting  of  a  light  belt  on  the  main  and  counter 
shaft  while  the  former  is  in  motion. — Ball  r. 
Vicksburg,  S.  &  P.  Ry.  Co.,  48  South.  565. 

[p]  (Mass.  1908)  A  workman,  injured  by  the 
fall  of  a  pole  which  was  being  erected,  did  not 
assume  the  risk ;  he  having  had  no  previous 
experience  in  the  work,  having  been  given  no 
warning  which  he  could  understand,  and  from 
want  of  experience  not  having  appreciated  the 
danger  of  the  pole  falling.— Di  Bari  v.  J.  W. 
Bishop  Co.,  199  Mass.  254,  85  N.  E  89. 

[pp]  (Mich.  1905)  A  boy  17  years  of  age. 
with  a  limited  experience  m  lumber  mills  and 
in  operating  a  machine  consisting  of  a  circular 
saw  moving  in  an  iron  trough  receiving  the 
sawdust,  assumes  the  risk  of  being  injured 
while  using  a  stick  six  inches  long  to  clean  the 
trough  ana  inserting  his  hand  under  the  saw, 
though  not  instructed  as  to  the  dangers.— Mar- 
tin v.  Detroit  Lumber  Co.,  141  Mich.  363,  104 
N.  W.  692. 

[q]  (Mich.  1908)  Whether  an  inexperienced 
servant  assumed  all  the  ordinary  risks  attend- 
ing the  use  of  a  metal  stamping  press  in  proper 
condition  would  depend  upon  whether  he  was 
sufficiently  instructed  in  its  use.— Clemens  v. 
Gem  Fibre  Package  Co.,  153  Mich.  495,  117 
N.  W.  187,  15  Detroit  Leg.  N.  574. 

[qq]  (Mich.  1908)  The  mere  fact  that  an  in- 
experienced employe1  engaged  in  operating  a 
metal  stamping  press,  knew  that  if  his  hand 
was  under  the  die  when  he  put  his  foot  upon 
a  treadle  which  released  the  die,  his  hand  would 
be  crushed,  would  not  relieve  the  master  from 
liability. — Clemens  V.  Gem  Fibre  Package  Co., 
153  Mich.  495,  117  N.  W.  187,  15  Detroit  Leg. 
N.  574. 

[r]  (Mo.  1907)  Where  plaintiffs  intestate  had 
never  cleaned  ashes  from  under  a  boiler  before 
the  time  he  was  ordered  to  do  so,  and  there  was 
negligence  on  defendant's  part  in  failing  to  warn 
intestate  and  to  provide  proper  tools,  etc,  with 
which  to  work,  intestate,  by  doing  the  work, 
did  not  assume  the  risk  to  which  he  was  so  ex- 

Sosed,  nor  waive  the  exercise  of  ordinary  care 
y  defendant  to  insure  his  safety. — Naughton 
v.  Laclede  Gaslight  Co.,  123  Mo.  App.  192,  10O 
S.  W.  1104. 

[rr]  (Mo.  1908)  Generally  an  employe1  as- 
sumes such  risks  as  are  open  and  obvious  or 
which  he  would  have  observed  had  he  used 
ordinary  caution,  but  children  do  not  assume 
the  ordinary  risks  of  the  operation  of  machines 
or  such  risks  as  they  do  not  perceive  and  ap- 
prehend, and  of  which  they  are  not  informed 
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and  warned  against. — Sailer  v.  Friedman  Bros. 
Shoe  Co.,  1»TMo.  App.  712,  109  S.  W.  794. 

[s]  (N.  H.  1908)  Whether  one  understands 
the  perils  of  his  work,  so  that  he  is  thus  en- 
abled with  reasonable  care  for  his  safety  to 
protect  himself,  involves  a  consideration  of  his 
age,  intelligence,  experience,  and  special  knowl- 
«dge;  and,  in  an  action  for  injuries  to  an  em- 
ploye 18%  years  old  while  working  about  dan- 
gerous machinery,  the  jury  were  entitled  to  con- 
sider plaintiff's  age  on  the  question  of  his  ap- 

freciation  of  the  risk.— Disalets  v.  International 
aper  Co.,  74  N.  H.  440.  09  Atl.  263. 
[ss]  (N.  T.  1909)  An  inexperienced  servant 
16  years  old,  who  was  struck  in  the  eye  by  a 
chip  from  a  burred  prosser  pin  which  he  was 
driving,  did  not  assume  the  risk  of  injury  where 
he  did  not  know  that  a  burred  pin  was  danger- 
ous or  of  its  tendency  to  throw  off  chips  when 
struck  by  a  hammer.  Judgment  (Sup.  1908)  109 
N.  T.  8.  1140.  affirmed.— Pelow  v.  Oil  Well  Sup- 
ply Co..  194  N.  V.  64.  86  N.  E.  812. 

It]  (Ohio,  1903)  Where  a  decedent,  an  inex- 
perienced boy  17  years  old,  undertook  to  replace 
a  belt  on  a  rapidly  revolving  wheel,  resulting  in 
his  death,  it  cannot  be  held  that  he  assumed  the 
risk  in  doing  the  work. — Jackson  Knife  &  Shear 
Co.  v.  Hathaway,  27  Ohio  Cir.  Ct.  B.  745. 

[tt]  (Or.  1906)  A  servant  of  immature  years 
assumes  the  ordinary  hazards  or  risks  of  his  en- 
gagements that  he,  through  his  degree  of  in- 
telligence, knows  or  should  know  and  appreciate, 
and  consequently  assumes  such  dangers  as  are 
so  open  and  obvious  to  the  senses  that  one  of 
his  capacity  and  experience  would,  in  the  ex- 
ercise of  ordinary  care  and  prudence  common 
to  persons  of  like  age  and  experience,  know  and 
appreciate.— Mundhenke  v.  Oregon  City  Mfg. 
Co.,  46  Or.  127,  81  Pac.  977,  1  L  B.  A.  (N.  ST) 
278. 

[u]  (Or.  1908)  Care  and  caution  of  a  minor 
to  avoid  danger  can  only  be  required  to  the  ex- 
tent that  the  danger  is  appreciated  by  him,  and 
the  assumption  by  a  minor  of  the  risks  of  an 
employment  is  commensurate  with  his  age,  ex- 
perience, and  capacity.— Magone  v.  Portland 
Mfg.  Co.,  93  Pac.  450. 

[uu]  (Tex.  1906)  In  an  action  for  injuries  to 
a  minor  servant  while  operating  a  circular  saw, 
the  question  of  assumption  of  risk  was  to  be 
considered  in  connection  with  his  age.— Rahn  v. 
Standard  Optical  Co.,  110  App.  Div.  501,  96 
2i.  Y.  S.  1080. 

[vj  (Tex.  1907)  An  infant  does  not  assume 
the  risk  of  injury  unless,  in  addition  to  the 
knowledge  of  defects  in  the  appliances,  he 
knows  the  nature  and  extent  of  the  danger,  and 
has  the  discretion  to  properly  weigh  nis  lia- 
bility to  Injury  therefrom. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Smith,  45  Tex.  Civ.  App. 
128,  99  &  W.  743. 

[tt]  (Tex.  1907)  An  inexperienced  employe 
.who  was  placed  at  work  on  a  stack  of  flour  im- 
properly stacked,  and  who  did  not  know  the 
danger  of  working  thereon,  did  not  assume  the 
risk.— Commerce  Milling  &  Grain  Co.  v.  Qowan 
(Civ.  App.)  104  S.  W.  916. 

[w]  (Tex.  1908)  Where  plaintiff,  without  ex- 
perience in  working  in  a  gravel  pit,  and  without 
knowledge  of  the  dangers  in  excavating,  was 
instructed  to  make  an  excavation  under  a  ledge 
covered  by  earth,  and  was  unable  from  his  in- 
experience to  realise  when  the  place  became  dan- 
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gerous,  but  continued  to  work  on  the  instruc- 
tions of  the  foreman,  who  was  chargeable  with 
knowledge  of  the  danger,  plaintiff  did  not  as- 
sume the  risk.— Marshall  v.  St.  Louis  South- 
wester*  By.  Co.  of  .  Tex**  (Civ.  App.)  107  S. 
W.  883. 

[ww]  fTex.  1908)  A  section  hand  having 
worked  at  the  ordinary  work  required  of  him 
for  18  months  was  directed  by  his  foreman  to 
unload  a  hopper  bottom  freight  car  filled  with 
gravel  mixed  with  clay  by  getting  up  on  the 
car  and  driving  a  line  bar  Into  the  gravel  to 
start 'it  moving.  After  he  had  unloaded  two  or 
three  cars  in  this  manner  he  was  directed  to 
unload  a  car  appearing,  by  reason  of  being  wet, 
to  contain  the  same  material  as  the  first  car, 
but  which  was  filled  with  gravel  alone,  and 
which,  being  more  easily  moved,  was  dangerous 
to  any  person  standing  on  the  top  at  the  time 
it  started  to  move.  The  foreman  knew  the  dan- 
ger, and  did  not  warn  the  section  hand.  The 
section  hand  was  inexperienced,  never  having 
unloaded  the  cars  before,  and  was  injured  by 
being  .caught  in  the  mass  of  gravel  when  ft 
started  to  move.  Held,  that  the  section  hand 
did  not  assume  the  risk  of  injury  by  taking  a 
position  on  the  top  of  the  gravel  as  he  had  done 
on  the  other  cars.— Gulf.  C.  &  S.  F.  By.  Co. 
v.  Jackson  (Civ.  App.)  109  S.  W.  478. 

[x]  (Tex.  1908)  Where  an  infant  servant  has 
been  properly  instructed  and  warned,  his  minor- 
ity usually  ceases  to  be  a  material  factor  in 
estimating  the  master's  liability,  and  the  de- 
fenses' of  assumption  of  risk  and  contributory 
negligence  are  then  available  against  him,  if 
under  the  same  circumstances  such  defenses 
would  be  available  against  adults. — Mitchell  v. 
Comanche  Cotton  Oil  Co.  (Civ.  App.)  113  S.  W. 
158. 

[xx]  (Tex.  1909)  In  an  action  for  injuries  to 
a  minor  servant  while  operating  alleged  dan- 
gerous machinery,  an  instruction  that,  if  plain- 
tiff was  incapable  of  running  the  machine,  and 
had  not  been  warned  of.  the  danger,  he  did  not 
assume  any  risk,  was  erroneous,  since  plaintiff 
assumed  the  risk  of  such  dangers  as  were  open 
and  obvious  to  one  of  his  age  and  experience. 
—Gulf  Cooperage  Co.  ▼.  Abemathy  (Civ.  App.) 
116  S,  W.  869. 

[y]  (Tex.  1909)  An  employe  does  not  assume 
the  risk  which  his  ignorance  and  Inexperience 
prevent  him  from  knowing. — Texas  &  N.  O.  R. 
Co.  r.  McCoy  (Civ.  App.)  117  S.  W.  446. 

[yy]  (Wash.  1908)  An  inexperienced  employe, 
directed  by  a  representative  of  the  master  to  lift 
a  chain  so  that  an  iron  plate  which  protected 
the  groove  in  which  the  chain  ran  might  be  re- 
adjusted, had  the  right  to  assume  that  the  place 
was  made  safe  for  him  by  notification  to  the 
one  in  charge  of  the  movement  of  the  chain  to 
withhold  further  movement  until  the  repair  was 
made.— Johnson  v.  Motor  Shingle  Co.,  50  Wash. 
154,  86  Pac.  962. 

[t]  (W.  Va.  1906)  A  minor  entering  the  em- 
ployment of  another  assumes  the  risk  of  such 
apparent  dangers  as  he  is  capable  of  compre- 
hending and  avoiding.— Bare  v.  Crane  Creek 
Coal  it  Coke  Co.,  61  W.  Va.  28,  55  S.  E.  907, 
8  L.  B.  A.  fN.  S.)  284,  123  Am.  St.  Rep.  966. 

[s«]  fW.  Va.  1907)  A  minor  employe  assumes 
the  risk  of  all  dangers  of  the  business  in  which 
he  is  engaged  that  are  known  and  appreciated 
by  him.— Laverty  v.  Hambrick,  61  W.  Va.  687, 
57  S.  E.  240. 
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CLAY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  April  28, 
1909.    On  Rehearing,  June  19,  1909.) 

1.  Criminal  Law  (|  1087*)— Appeal— Reo- 
obd— Sufficiency. 

In  the  absence  of  notice  of  appeal  in  the 
record  or  judgment  on  the  motion  for  new  tri- 
al, the  court  on  appeal  is  without  jurisdiction, 
and  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2776;  Dec  Dig.  I  1087.*] 

On  Rehearing. 

2.  Criminal  Law  (|  1087*)— Appeal— Reo- 
obd— Sufficiency. 

Under  Code  Cr.  Proc.  1895,  art.  883,  pro- 
viding that  an  appeal  Is  taken  by  giving  notice 
thereof  in  open  court  and  having  the  same  en- 
tered of  record,  a  notice  of  appeal  given  in  open 
court  must  be  entered  of  record,  or  the  appeal 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2776;  Dec.  Dig.  f  1087.*] 

8.  Cbiminal  Law  (f  1109*)— Appeal— Rec- 
ord—Sufficiency. 

The  notice  of  appeal  given  in  open  court 
and  the  order  denying  a  new  trial  cannot  be  en- 
tered of  record  nunc  pro  tunc,  so  as  to  confer 
jurisdiction  on  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1109.*] 

Appeal  from  Milan  County  Court;  John 
Watson,  Judge. 

J.  R.  Clay  was  convicted  of  theft,  and  he 
appeals.  Dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  a  fine 
of  $50  and  five  days  in  Jail. 

We  find  no  notice  of  appeal  In  this  record, 
nor  Is  there  any  Judgment  passing  upon  the 
motion  for  new  trial.  This  being  true  this 
court  has  no  Jurisdiction  of  the  case,  and 
the  appeal  Is  hereby  dismissed. 

On  Rehearing. 

This  case  was  dismissed  at  a  previous 
sitting  of  this  term  of  the  court  on  the 
ground  that  no  notice  of  appeal  was  em- 
bodied in  the  record,  nor  was  there  any 
Judgment  passing  upon  the  motion  for  new 
trial. 

Appellant  has  filed  a  motion  for  rehearing, 
setting  up  certified  copy  of  the  memorandum 
upon  the  Judge's  docket,  which  memorandum 
on  the  docket  shows  that  the  motion  for  new 
trial  was  overruled,  defendant  excepted,  gave 
notice  of  appeal  to  the  Court  of  Criminal 
Appeals  of  Texas,  and  was  given  20  days  In 
which  to  file  bills  of  exceptions  and  state- 
ment of  facts ;  but  this  was  not  entered  upon 
the  record.  Article  883  of  the  Code  of  Crim- 
inal Procedure  of  1895  provides  that  an 
appeal  is  taken  by  giving  notice  thereof  in 
open  court  and  having  the  same  entered  of 
record.  See,  also,  the  decisions  cited  under 
said  article  in  White's  Code  of  Criminal 


Procedure.  Nor  can  these  orders  be  enter- 
ed nunc  pro  tunc  See  Quarles  v.  State,  37 
Tex.  Cr.  R.  362,  89  S.  W.  668. 

ThlB  being  the  condition  of  the  record,  the 
motion  for  rehearing  Is  overruled. 


HAMILTON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  9, 


Criminal,  Law  (|  1101*)  —  Record  —  State- 
ment of  Facts— Bill  of  Exceptions. 
Where  the  grounds  of  the  motion  for  new 
trial  relate  to  matters  that  cannot  be  revised  in 
the  absence  of  a  statement  of  facts,  and  the 
record  la  without  a  statement  of  facta  or  bill  of 
exceptions,  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8204;  Dec  Dig.  {  110L*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;  B.  R.  Campbell,  Judge. 

Andrew  Hamilton  was  convicted  of  assault 
to  murder,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  assault  to  murder ;  his  punishment  be- 
ing assessed  at  five  years'  confinement  In  the 
penitentiary. 

The  record  is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  The 
grounds  of  the  motion  for  a  new  trial  re- 
late to  matters  that  cannot  be  revised  or 
considered  In  the  absence  of  a  statement  of 
facts. 

As  the  appeal  is  presented  by  the  record, 
the  Judgment  will  be  affirmed;  and  It  is 
accordingly  so  ordered. 


RODOERS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  19, 

Cbiminal  Law  (|  1097*)— Appeal  and  Error 

—Statement  of  Facts. 

The  sufficiency  of  the  evidence  to  support 
a  conviction  cannot  be  reviewed,  In  the  absence 
of  a  statement  of  facts. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2928;  Dec  Dig.  i  1097.*.] 

Appeal  from  Lamar  County  Court;  Leslie 
Hardlson,  Judge. 

Mike  Rodgers  was  convicted  of  crime,  and 
appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  record  is  before 
us  without  a  statement  of  facts  or  bill  of 
exceptions.  The  only  question  presented  for 
revision  is  the  alleged  insufficiency  of  the 
evidence  to  support  the  conviction,  which 
cannot  be  reviewed,  in  the  absence  of  the 
facts. 

The  judgment  is  affirmed. 
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BAtLET  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Mar  19, 

1900.    Rehearing  Denied  June  9,  1909.) 
Juxy  (|  96*) — Competency— Pbiob  Service  as 
Jubob — Similar  Cask. 

Accused  was  charged  with  violating  the  lo- 
cal option  law,  six  of  the  jurors  composing  the 
panel  having  on  the  same  day  sat  in  the  trial 
of  another  for  violation  of  the  local  option  law, 
wherein  a  verdict  of  guilty  was  returned,  based 
largely  upon  the  testimony  of  one  who  was  al- 
so a  witness  in  the  present  case,  and  the  rest 
of  the  panel  was  present  when  the  testimony 
was  taken  in  the  other  case.  Held  that,  aa  the 
prosecutions  were  for  different  offenses  and 
against  different  parties  in  the  two  cases,  the 
panel  waa  not  incompetent  to  ait  in  accused's 
cue. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  424-430;  Dec.  Dig.  I  95.*] 

Appeal  from  Williamson  County  Court; 
T.  J.  Lawhon,  Judge. 

Will  Bailey  waa  convicted  for  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Wilcox  A  Graves,  for  appellant.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Thla  la  a  conviction  for  vio- 
lating the  local  option  law;  the  punishment 
being  Assessed  at  a  fine  of  $25  and  20  days 
in  JalL 

Bill  of  exceptions  No.  2  presents  the  fol- 
lowing matter  for  our  review:  "When  the 
case  was  called  for  trial,  appellant  moved 
the  court  to  quash  and  set  aside  the  jury 
panel  In  this  cause,  because  six  of  said  ju- 
rors composing  said  panel  had  recently,  on 
this  same  date,  sat  as  the  jury  in  cause  No. 
6,118,  in  this  court,  wherein  was  charged  a 
violation  of  the  local  option  law,  and  the 
witness  Wes  Orgain,  who  is  also  a  witness 
In  this  cause,  was  the  state's  main  witness 
In  cause  No.  6,118,  and  wherein  the  jury 
hare  just  returned  a  verdict,  predicated 
mainly  on  said  Wes  Orgain's  testimony, 
finding  the  defendant  guilty  in  said  cause  No. 
6,118.  and  that  the  remainder  of  said  panel 
of  said  Jury  have  been  present  continuously 
daring  the  taking  of  the  testimony  in  said 
cause  No.  6,118,  and  heard  the  testimony 
of  said  witness,  Wes  Orgain,  and  also  heard 
the  verdict  of  the  jury  rendered  In  said 
cause,  finding  defendant  therein  guilty.  That 
therefore  said  jury  panel  are  disqualified 
to  alt  in  this  cause,  and  defendant  asks  an- 
other panel  before  whom  to  present  bis  de- 
fense. That  appellant  was  charged  in  this 
case  with  violating  the  local  option  law,  and 
cause  Mo.  6,118,  in  which  the  prosecuting 
witness  In  this  case  was  also  the  main  wit- 
ness, waa  a  local  option  case.  That  therefore 
the  Jury  have  passed  upon  the  credibility  of 
said  witness,  and  have  adjudicated  the  mat- 
ter required  to  be  passed  upon  in  this  case. 
The  county  attorney  filed  a  controversion  of 
the  above  facts,  and  Insists  that  the  motion 


Is  Insufficient,  tor  the  reason  that  the  acta 
charged  are  separate  and  distinct  acts  com- 
mitted by  different  parties;  that  the  facta 
In  the  two  cases  are  in  no  way  similar; 
that  the  guilt  or  innocence  of  the  defendant 
just  tried  cannot  be  heard  or  considered, 
and  is  in  no  way  material  matter  to  the  case 
now  being  called.  The  motion  was  overrul- 
ed, and  appellant  forced  to  exhaust  all  of 
his  peremptory  challenges  In  an  effort  to  se- 
cure a  fair  and  an  impartial  jury."  The 
facts  above  detailed  do  not  render  the  jury 
Incompetent  to  try  this  case  under  the  rul- 
ing of  this  court  The  prosecutions  were 
against  different  parties  for  different  of- 
fenses. 

Finding  no  error  in  the  record,  the  judg- 
ment Is  affirmed. 


TALE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  19, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  Criminal  Law  (I  695*) — Continuance**— 
Absent  Witness— Immateriality  or  Tes- 
timony. 

Testimony,  for  want  of  which  accused 
sought  a  continuance,  tending  to  show  an  alibi 
on  a  particular  day,  is  immaterial,  where  the 
testimony  of  the  state  did  not  place  the  offense 
on  such  day,  but  somewhere  between  It  and 
the  third  day  thereafter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1323-1327;  Dec.  Dig.  | 
595.*] 

2.  Cbiminal  Law  (|  1170*)  —  Appeal  —  Re- 
view —  Harmless  Error  —  Exclusion  of 
Evidence. 

In  a  prosecution  for  shooting  craps,  though 
defendant  could  show  that  the  prosecuting  wit- 
ness was  playing  some  distance  away  from 
the  game  in  question,  it  would  simply  have  been 
impeaching  testimony  on  an  immaterial  issue, 
and  there  was  no  reversible  error  in  a  refusal 
to  permit  him  to  prove  the  whereabouts  of 
such  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  3145-3143;   Dec.  Dig.  { 

Appeal  from  Bosque  County  Court;  P.  S. 
Hale,  Judge. 

Dick  Yale  was  convicted  of  unlawfully 
shooting  craps,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  shooting  crapa,  and  his  punish- 
ment assessed  at  a  fine  of  $10. 

The  state's  testimony  shows  that  the  game 
of  crapa  occurred  between  the  20th  and  24th 
of  December.  Appellant  sought  a  contin- 
uance for  the  want  of  the  testimony  of  Mrs. 
Harris,  by  whom  he  expected  to  prove  that 
he  (appellant*  was  at  her  house,  eight  miles 
away,  on  the  21st  of  December.  This  testi- 
mony la  immaterial  In  the  light  of  the  state's 
case,  since  the  testimony  for  the  state  does 
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not  place  the  game  on  the  21»t,  but  says  some- 
where between  the  20th  and  24th. 

"Bill  of  exceptions  No.  2  complains  the 
court  erred  In  refusing  to  permit  the  appel- 
lant to  show  where  a  man  by  the  name  of 
Henry  Long  was  on  the  day  the  game  of 
craps  was  played.  The  bill  shows  that 
Henry  Long  was  present  as  a  witness  for 
the  defendant,  and  was  sworn  as  such  in  the 
trial  of  this  case.  The  mere  fact  that  the 
prosecuting  witness,  Henry  Long,  was  play- 
ing at  a  game  some  short  distance  away  from 
this  crap  game,  would  not  be  such  material 
error  on  the  part  of  the  court  in  excluding 
the  fact  as  to  where  Henry  Long  was  as 
would  authorize  us  to  reverse  this  case.  If 
appellant  wanted  to  prove  Henry  Long's 
whereabouts  he  had  a  right  to  do  so;  and, 
If  Long  had  sworn  that  he  was  not  near  the 
game,  It  would  simply  have  been  Impeaching 
testimony  upon  an  Immaterial  Issue.  There- 
fore we  hold  there  was  no  reversible  error  in 
the  refusal  of  the  court  to  permit  appellant 
to  prove  the  whereabouts  of  Henry  Long. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


McAllister  «t  ai  v.  state. 

(Court  of  Criminal  Appeals  of  Texas.   May  12, 
1009.    Rehearing  Denied  June  9,  1909.) 

1.  Larceny  (I  62*) — Evidence — Single  Of- 
fense. 

In  a  prosecution  for  theft,  held,  that  the 
evidence  was  sufficient  to  sustain  a  conviction 
of  the  felonious  taking  of  two  bales  of  cotton 
at  the  same  time,  which  defendants  admitted  to 
have  stolen,  but  which  they  claimed  were  taken 
at  different  times,  so  that  the  offense  would  be 
a  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  I  62.*] 

2.  Larceny  (8  75*)— Trial— Instructions— 
Issue  of  Sep  abate  Takings. 

In  a  prosecution  for  the  felonious  theft 
of  two  bales  of  cotton,  defendants'  own  testi- 
mony showed  that  they  were  taken  on  the 
same  expedition  and  without  leaving  the  spot, 
and  substantially  at  the  same  time,  though 
there  was  considerable  discussion  between  them, 
after  taking  the  first  bale,  whether  they  should 
take  another,  and  if  they  had  been  taken  at 
different  times  the  offense  would  have  been  a 
misdemeanor,  and  not  felony.  The  court,  how- 
ever, instructed  the  jury  that  if  defendant  took 
the  bales  at  two  different  times,  or  took  one 
bale  and  at  such  time  did  not  intend  to  take 
the  other,  but  after  the  taking  of  the  first  bale 
was  complete  they  then  formed  a  design  to  take 
another  hale  from  the  same  yard,  and  after- 
wards did  so,  then  they  would  constitute  two 
separate  misdemeanors,  and  they  could  not  be 
convicted,  and,  if  they  had  a  reasonable  doubt 
whether  one  bale  or  two  was  taken,  they  should 
find  defendants  not  guilty.  Held,  that  the  in- 
struction was  fully  as  favorable  a  charge  as  de- 
fendants were  entitled  to. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Dec  Dig.  I  75.*] 

3.  Criminal  Law  (|  723*)  —  Trial  —  Argu- 
ment of  Counsel. 

In  a  prosecution  for  the  felonious  theft 
of  two  bales  of  cotton,  defendants  admitted  that 


-they  had  stolen  it,  hot  claimed  Oat  they  took 
each  bale  at  a  different  time,  so  that  the  offense 
would  be  a  misdemeanor  only.  In  arguing  the 
case,  the  county  attorney  asM  in  substance  that 
the  men  were  wholesale  thieves,  and  not  retail, 
and  that  one  of  them,  whom  he  referred  to 
as  with  no  education  and  with  blanch  face,  need- 
ed to  be  put  in  school,  and  addressing  one  of 
the  jurors  familiarly  said  that,  if  he  turned 
such  men  as  these  loose,  he  would  have  to  risk 
the  consequences.  The  county  attorney  in  clos- 
ing used  this  language:  "Now,  go  out  again 
and  turn  these  two  self-confessed  thieves  aloosa 
on  us  again.  If  you  do  turn  such  men  as  these 
aloose  on  the  county,  to  run  at  large,  you  bad 
just  as  well  tear  down  the  walls  or  the  court- 
bouse  and  throw  the  jail  doors  open.  It  is  very 
seldom  that  I  appeal  to  jurors  to  convict ;  but 
in  this  case  I  appeal  to  you  in  the  name  of  hu- 
manity, in  .the  name  of  law  and  order,  to  con- 
vict these  two  self-confessed  thieves  and  give 
them  the  highest  penalty."  Held,  that  while 
some  of  the  language  of  the  appeals  was  un- 
necessary, and  probably  unjustifiable,  it  was 
not  a  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1676;  Dec.  Dig.  I  723.*] 

Appeal  from  District  Court,  Montague 
County ;  Clem  B.  Potter,  Judge. 

Charley  McAllister  and  another  were  con- 
victed of  theft,  and  they  appeal.  Affirmed. 

George  S.  March,  for  appellants.  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  The  appellants  were  tried, 
together,  without  objection,  In  the  district 
court  of  Montague  county,  and  were  on  Feb- 
ruary 8,  1909,  found  guilty  of  theft  of  prop- 
erty over  the  value  of  $50,  and  their  punish- 
ment assessed  at  confinement  In  the  peniten- 
tiary for  a  period  of  five  years.  They  were 
charged  with  stealing  two  bales  of  cotton, 
the  property  of  one  J.  K.  Bruce,  from  his 
possession  and  that  of  McNabb,  Winder  & 
Hunt,  a  partnership  composed  of  the  three 
persons  named,  whose  Initials  were  given  In 
the  indictment. 

1.  The  theft  was  clearly  shown  by  the 
state's  testimony,  and  the  taking  is  in  ex- 
press terms  admitted  by  both  appellants. 
They  sought,  as  we  understand,  by  their  tes- 
timony to  show  that  the  property  was  taken 
at  different  times,  or  under  circumstances 
that  would  constitute  the  taking  of  the  two 
bales  of  cotton  separate  offenses.  On  this 
subject  McAllister  testifies  as  follows:  "We 
took  my  wagon  some  time  after  midnight, 
and  went  down  to  the  gin,  and  stopped  It 
just  in  the  lane  near  the  south  corner  of 
the  gin  lot,  where  there  Is  a  low  place  with 
a  high  bank,  and  went  over  In  the  gin  lot, 
some  30  to  40  yards  from  the  wagon,  and 
got  a  bale  of  cotton,  rolled  it  over  the 
fence  and  down  to  the  wagon,  and  rolled 
it  in.  After  we  got  the  bale  In,  I  told  Bud 
that  I  would  like  to  have  a  bale,  also.  Bud 
told  me  that  we  had  better  go,  and  we  stay- 
ed there  and  argued  about  the  matter  for 
some  time.  I  wanted  a  bale,  too.  The 
wagon  was  In  a  by  street  behind  the  yard, 
and  we  left  it  there,  and  slipped  through 
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the  yard  to  see  If  any  one  was  looking,  and 
everything  quiet  We  took  another  bale,  and 
rolled  It  over  the  fence  Just  like  we  did  the 
first  one,  and  rolled  It  down  to  the  wagon, 
and  pot  it  In ;  and  then  we  went  up  in  town. 
We  might  have  been  there  about  the  gin 
yard,  an  hour  to  an  hour  and  a  half.  I  do 
not  know  Just  how  long  we  were  there." 
Bud  Walser,  the  other  appellant,  testified  as 
follows:  "As  I  passed  by  the  gin  that  even- 
ing, going  to  Bowie,  I  decided  that  I  would 
come  down  to  the  gin  yard  that  night  and 
get  a  bale  of  cotton.  I  told  Charley  McAl- 
lister about  It,  and  asked  him  to  take  his 
wagon  and  go  with  me.  He  agreed  to  do  so, 
and  that  night,  some  time  after  midnight,  we 
went  down  to  the  gin  yard,  and  stopped  the 
wagon  near  the  south  corner  of  the  yard, 
and  got  over  the  fence,  and  went  up  the 
fence  some  piece,  and  rolled  a  bale  over  the 
fence  and  down  on  the  bermuda  grass  to 
the  wagon,  and  rolled  It  in.  Then  Charley 
wanted  to  get  another  bale,  and  I  told  him 
not  to  do  it ;  that  we  might  get  caught  We 
talked  about  the  matter  there  In  the  road  for 
some  bit  then  slipped  around  through  the 
yard,  and,  seeing  no  one,  we  then  got  another 
bale,  Just  as  we  did  the  first  one,  and  rolled  it 
down  to  the  wagon,  and  put  It  in.  Then  we 
went  to  town." 

It  will  be  observed  that  there  is  no  time 
given  between  the  taking  of  the  first  bale 
and  taking  of  the  second  bale.  It  Is  obvious 
that  it  was  taken  at  the  same  place  and  for 
all  practical  purposes  at  the  same  time.  If, 
of  course,  it  were  taken  at  different  times,  the 
offense  would,  under  the  evidence,  be  a  misde- 
meanor, and  not  a  felony.  We  doubt  under 
the  circumstances,  whether  It  was  essential 
for  the  court  to  have  submitted  the  matter 
of  separate  takings  to  the  Jury  at  all.  How- 
ever, the  court  did  instruct  the  Jury  as  fol- 
lows: "If  you  believe  that  the  defendants 
took  said  two  bales  of  cotton,  yet  if  you  be- 
lieve they  took  said  two  bales  of  cotton  at 
different  times,  or  took  one  bale  and  at  the 
time  of  such  taking  did  not  then  Intend  to 
take  the  other,  but  after  the  taking  of  the 
first  bale  was  complete  they  then  formed  a 
design  to  take  another  bale  from  the  same 
yard  as  the  first  was  taken  from,  and  after- 
wards did  so,  then  they  would  constitute 
two  separate  misdemeanors,  and  they  cannot 
be  convicted  of  a  felony  therefor,  and  you 
will  acquit  the  defendants;  or  if  you  have 
a  reasonable  doubt  as  to  whether  there  was 
one  taking,  or  two  takings,  as  defined  In 
this  section  of  this  charge,  you  will  find 
both  defendants  not  guilty."  We  have  no 
doubt  that  this  is  as  favorable,  Indeed,  a 
more  favorable,  charge  than  the  appellants 
were  entitled  to  receive.  The  court  also  lim- 
ited certain  evidence  of  other  thefts  admitted 
by  the  appellants  for  the  purpose  of  affect- 
ing their  credibility  as  witnesses,  and  the 

•For  other 


jury  were  in  terms  Instructed  not  to  consider 
this  matter  for  any  other  purpose. 

2.  The  only  two  bills  of  exceptions  con- 
tained In  the  record  are  with  reference  to  the 
supposed  improper  argument  of  counsel  for 
the  state.  It  is  recited  that  Mr.  B.  A.  Winter, 
the  assistant  county  attorney  in  his  argument 
to  the  Jury,  said  In  substance:  "These  men  are 
wholesale  thieves,  and  not  retail ;  that  this 
man  McAllister,  with  no  education,  and  with 
blanch  face,  needs  to  be  put  In  school,  and, 
stepping  up  to  A.  J.  Brown,  one  of  the  Jurors 
sitting  in  this  case,  patted  him  on  the  knee, 
and  said,  'Mr.  Brown,  if  you  turn  such  men 
as  these  aloose,  you  will  have  to  risk  the 
consequences.' "  It  Is  also  recited  that  Mr. 
C.  F.  Spencer,  county  attorney,  in  the  closing 
argument  to  the  Jury,  used  this  language: 
"Now,  go  out  again,  and  turn  these  two  self- 
confessed  thieves  aloose  on  us  again.  If  you 
do  turn  such  men  as  these  aloose  on  the  coun- 
ty, to  run  at  large,  you  had  just  as  well  tear 
down  the  walls  of  the  courthouse  and  throw 
the  jail  doors  open.  It  Is  very  seldom  that  I 
appeal  to  jurors  to  convict;  but  in  this  case 
I  appeal  to  you  In  the  name  of  humanity,  In 
the  name  of  law  and  order,  to  convict  these 
two  self-confessed  thieves  and  give  them  the 
highest  penalty."  We  think  some  of  the  lan- 
guage of  these  appeals  was  unnecessary,  and 
probably  not  Justifiable.  Whether  in  any 
case  a  reversal  is  to  be  had  on  account  of 
argument  of  counsel  must  to  some  extent  de- 
pend upon  the  facts  of  each  particular  case. 
We  do  not  believe,  under  the  facts  of  this 
case  and  in  the  light  of  this  record,  that  the 
argument  complained  of  is  ground  for  re- 
versal. Besides,  there  was  no  instruction, 
requested  by  counsel  for  appellant  charging 
the  jury  to  disregard  the  language  used  and 
withdrawing  same  from  the  jury. 

3.  There  are  other  matters  urged  as 
grounds  for  reversal,  relating  to  matters  oc- 
curring on  the  trial,  not  evidenced  or  pre- 
served by  bill  of  exceptions,  and  In  this 
condition  of  the  record  cannot  be  considered. 

The  Judgment  Is  affirmed. 


WILLIAMS  v.  STATU 

(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1909.    Rehearing  Denied  June  9,  1909.) 

1.  Homicide  (|  257*) — Assault  with  Intent 
to  Mubdeb— Evidence. 

Evidence  held  sufficient  to  support  a  con- 
viction of  assault  with  intent  to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  il  543-652;  Dec.  Dig.  f  257.*] 

2.  Criminal  Law  (8  1099*)— Appeal—  Bec- 
obd— Statement  or  Facts. 

A  statement  of  facts  relating  to  misconduct 
of  the  jury  must  be  approved  and  filed  during 
term  time,  and  cannot  be  filed  after  adjourn- 
ment of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2876;  Dec.  Dig.  i  1099.*] 
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Appeal  from  District  Court,  Gregg  County; 
W.  C  Buford,  Judge. 

Porter  Williams  was  convicted  of  assault 
with  In  teat  to  murder,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  district  court  of  Gregg  county  on  De- 
cember 1,  1908,  on  a  charge  of  assault  with 
Intent  to  murder,  and  his  punishment  assess- 
ed at  two  years  to  the  penitentiary. 

The  trial  court  submitted  the  Issue  of  as- 
sault with  Intent  to  murder,  aggravated  as- 
sault, and  the  law  of  self-defense.  There  is 
no  criticism  of  the  charge  of  the  court  In 
the  record. 

The  grounds  relied  on  for  a  reversal  are, 
among  other  things,  that  the  verdict  of  the 
Jury  Is  contrary  to  and  unsupported  by  the 
•evidence.  This  contention  is  not  sustained 
fcy  the  record.  The  prosecuting  witness 
testified,  in  substance,  that  while  he  was 
walking  along  the  road  appellant  arose  from 
a  secluded  place  behind  a  fence,  and  while 
he  was  making  no  demonstration  shot  at  him 
twice,  one  load  entering  his  back.  If  his 
statement  is  true,  and  if  the  shot  had  re- 
sulted in  death,  it  would  have  been  murder 
in  the  first  degree,  and  a  clear  case  of  as- 
sassination. There  was,  on  the  part  of  ap- 
pellant and  his  wife,  some  evidence  raising 
the  issue  of  self-defense.  These,  however, 
were  matters  for  the  Jury,  and  In  view  of 
their  verdict  and  the  action  of  the  trial 
court,  who  heard  the  witnesses  and  overruled 
the  motion  on  this  ground,  we  ought  not  to, 
and  cannot,  sustain  this  assignment. 

2.  The  other  grounds  of  the  motion  raise 
the  question  of  the  misconduct  of  the  Jury  in 
discussing  the  character  of  appellant  and 
certain  facts  touching  misconduct  by  him  on 
other  occasions.  These  matters  are  evidenc- 
ed by  what  purports  to  be  a  statement  of 
facts,  which  was  approved  after  the  adjourn- 
ment of  the  term  of  the  court.  Statements  of 
the  facts  in  respect  to  such  matters  must  be 
approved  and  filed  during  term  time,  and 
cannot  be  filed  after  the  adjournment  of  the 
court 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


BARR  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  April  28, 

1909.   On  Rehearing,  June  9,  1909.) 
1.  Homicide   (|  11»)  —  "Malice  Afore- 
thought." 

The  phrase  "malice  aforethought"  was 
properly  defined  as  "the  voluntary  and  Inten- 
tional doing  of  an  unlawful  act  with  the  pur- 
pose, means,  and  ability  to  accomplish  the  rea- 
sonable and  probable  consequences  of  it  done 
in  a  manner  showing  a  heart  regardless  of  so- 


cial duty  and  fatally  bent  on  mischief,  by  one 
of  sound  mind  and  discretion,  the  evidence  of 
which  Is  inferred  from  acts  committed  or  words 
spoken." 

[Ed.  N6te.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  16;  Dec.  Dig.  {  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4304-4306;  vol.  8,  p.  7714.] 

2.  Homicide  (§  84*)— Assault  with  Intent 
to  Kill— Elements. 

In  a  prosecution  for  assault  with  intent 
to  murder,  it  was  proper  to  instruct  that,  if 
defendant  assaulted  the  prosecutor  with  a  dead- 
ly weapon,  "with  the  intent  then  and  there  to 
kill  ana  murder  him,  and  *  *  *  said  assault 
was  not  made  under  the  immediate  influence  of 
sudden  passion  produced  by  an  adequate  cause, 
*  *  *  and  not  In  defense  of  himself  against 
an  unlawful  attack  producing  a  reasonable  ex- 
pectation or  fear  of  death  or  serious  bodily 
injury,  then  you  will  find  defendant  guilty" — 
overruling  Bagley  v.  State  (Tex.  Cr.  App.)  103 
S.  W.  874. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  110;  Dec.  Dig.  |  84.*] 
S.  Criminal  Law  (|  777%*)— Instructions — 

Evidence. 

Where  the  court  expressly  excluded  cer- 
tain evidence  from  the  consideration  of  the  Ju- 
ry, further  instructions  as  to  such  evidence  were 
unnecessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  1807;  DecTDig.  t  777%.*] 

4.  Criminal  Law  ({  783*)— Evidence— Lim- 
itation by  Instbuctions.  . 

Evidence  that  defendant  broke  out  of  jail 
and  escaped  is  affirmative  proof  of  criminality, 
and  needs  no  limitation  in  its  application  to 
the  case,  though  defendant  did  not  testify  in 
his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1874;  Dec.  Dig.  {  783.*] 

Appeal  from  District  Court,  McLennan 
County;  Richard  I.  Munroe,  Judge. 

John  Barr  having  been  convicted  of  as- 
sault to  murder,  appeals.  Affirmed. 

B.  C.  Street  and  Howell  L.  Taylor,  for  ap- 
pellant. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  as- 
sessed at  10  years'  confinement  to  the  state 
penitentiary. 

Appellant  complains  of  the  following 
charge  of  the  court:  "Malice  aforethought 
Is  the  voluntary  and  intentional  doing  of  an 
unlawful  act  with  the  purpose,  means,  and 
ability  to  accomplish  the  reasonable  and 
probable  consequences  of  It  done  to  a  man- 
ner showing  a  heart  regardless  of  social  duty 
and  fatally  bent  on  mischief,  by  one  of 
sound  mind  and  discretion,  the  evidence  of 
which  is  Inferred  from  acts  committed  or 
words  spoken."  Appellant  insists  that  the 
charge'above  quoted  is  erroneous,  because  It 
does  not  authorize  the  Jury  to  consider  all 
the  evidence  before  them,  and  that  the 
charge  limits  the  question  of  malice  to  acts 
committed  or  words  spoken.  The  criticism  is 
not  correct ;  but  the  charge  merely  says  that 
malice  may  be  inferred  from  acts  committed 
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or  words  spoken.  The  charge  has  been  fre- 
quently approved  by  this  court 

Appellant  further  excepts  to  the  follow- 
ing charge:  "If  from  the  evidence  you  are 
satisfied  beyond  a  reasonable  doubt  that  the 
defendant,  John  Barr,  on  or  about  the  time 
charged  In  the  Indictment,  In  the  county  of 
McLennan  and  state  of  Texas,  with  a  deadly 
weapon  and  with  malice  aforethought,  did  as- 
sault the  said  G.  W.  TUley  with  the  Intent 
then  and  there  to  kill  and  murder  blm,  and 
yon  are  further  satisfied  by  the  evidence  and 
beyond  a  reasonable  doubt  that  said  assault 
was  not  made  nnder  the  Immediate  Influence 
of  sudden  passion  produced  by  an  adequate 
cause  as  the  same  Is  hereinafter  explained 
to  yon,  and  not  In  defense  of  himself  against 
an  unlawful  attack  producing  a  reasonable 
expectation  or  fear  of  death  or  serious  bodily 
Injury,  then  you  will  find  defendant  guilty 
of  assault  with  intent  to  murder,  and  so 
say  by  your  verdict"  This  charge  has  been 
frequently  approved  by  this  court  Author- 
ities cited  by  appellant  are  not  In  point,  but 
upon  other  questions. 

Appellant  further  Insists  that  the  court 
erred  In  failing  to  Instruct  the  Jury  in  Its 
charge  that  the  evidence  of  the  witness  O.  W. 
TUley  to  the  effect  that  defendant  had  serv- 
ed a  term  In  the  penitentiary  should  not  be 
considered  by  them  for  any  purpose,  the  de- 
fendant not  having  taken  the  stand  in  his 
own  behalf,  and  the  court  erred  in  overruling 
defendant's  motion  for  new  trial  assign- 
ing such  failure  to  so  charge  as  error.  The 
statement  of  facts  does  not  support  appel- 
lant's contention.  Before  approving  the  state- 
ment of  facts,  the  court  states  that  he  ex- 
cluded this  testimony  from  the  consideration 
of  the  Jury,  and  hence  there  was  no  necessity 
for  charging  upon  It  We  find  no  bill  of 
exceptions  in  the  record,  presenting  this  mat- 
ter or  any  other  question. 

The  same  answer  may  be  given  to  the 
question  about  the  defendant  breaking  jail. 
The  court  said,  in  approving  the  statement 
of  facts,  that  this  was  not  considered.  Furth- 
ermore, we  know  of  no  rale  that  requires 
this  character  of  testimony  to  be  limited.  If 
appellant  broke  Jail  and  ran  off,  it  is  af- 
firmative proof  going  to  show  criminality, 
that  does  not  have  to  be  limited. 

We  find  no  error  in  this  record  authorizing 
a  reversal  of  this  case,  and  the  Judgment  Is 
m  all  things  affirmed. 

On  Rehearing. 

This  case  was  affirmed  on  a  previous  day 
of  this  term,  and  now  comes  before  us  on 
motion  for  rehearing. 

Appellant  complains  that  the  court  erred  in 
holding  that  the  following  charge  of  the  court 
is  correct:  "If  from  the  evidence  you  are 
satisfied  beyond  a  reasonable  doubt  that  the 
defendant  John  Barr,  on  or  about  the  time 


charged  in  the  indictment  in  the  county  of 
McLennan  and  state  of  TexaB,  with  a  deadly 
weapon  and  with  malice  aforethought  did 
assault  the  said  G.  W.  Tilley,  with  Intent 
then  and  there  to  kill  and  murder  him,  and 
If  you  are  further  satisfied  by  the  evidence 
beyond  a  reasonable  doubt  that  said  assault 
was  not  made  under  the  immediate  influence 
of  sudden  passion  produced  by  an  adequate 
cause  as  the  same  is  hereinafter  explained 
to  you,  and  not  in  defense  of  himself  against 
an  unlawful  attack  producing  a  reasonable 
expectation  of  fear  of  death  or  serious  bodily 
injury,  then  you  will  find  the  defendant 
guilty  of  an  assault  with  intent  to  murder, 
and  so  say  by  your  verdict"  To  support  ap- 
pellant's contention  he  cites  us  to  the  case  of 
Bagley  v.  State.fTex.  Cr.  App.)  103  S.  W.874. 
The  Bagley  Case  Is  practically  in  point  in 
favor  of  appellant's  contention;  but  after  a 
careful  consideration  of  the  charge,  in  the 
light  of  said  authority,  we  are  constrained 
to  believe  that  the  authority  Is  Incorrect,  and 
that  the  charge  of  the  court  In  this  case  was 
a  proper  presentation  of  the  law  applicable 
to  the  facts  of  this  case.  So  believing,  the 
Bagley  Case  Is  hereby  overruled. 

Appellant's  motion  for  rehearing  is  accord- 
ingly overruled. 


BUMBAUGH  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  5, 
1908.    Rehearing  Denied  June  9,  1908.) 

1.  Statutes  (f  118*)  —  Title  —  "Disorderly 
House." 

The  title  of  Laws  1907,  p.  246,  c.  132,  be- 
ing an  act  to  amend  article  309,  c.  4,  tit.  10, 
of  the  Penal  Code  of  1895,  defining  a  "disor- 
derly bouse"  so  as  to  include  any  house  in 
which  liquors  are  sold  or  kept  for  sale  without 
a  license,  and  adding  article  359a,  defining  the 
offense  of  procuring,  and  to  amend  articles  361, 
362,  stating  who  shall  be  guilty  of  the  offense 
of  keeping  a  disorderly  bouse,  etc.,  is  sufficient, 
under  Const,  art  3,  (  35,  providing  that  no  bill 
shall  contain  more  than  one  subject,  which  shall 
be  expressed  in  its  title,  to  Include  a  provision 
defining  a  disorderly  house  as  a  house  where 
intoxicating  liquors  are  sold  or  kept  for  sale 
without  having  obtained  a  license  therefor,  and 

furnishing  a  keeper  of  a  disorderly  house ;  and 
t  is  valid,  though  it  be  assumed  that  article 
359a  is  not  fairly  embraced  within  the  title, 
that  matter  being  clearly  separable,  and,  if  not 
within  title,  not  affecting  the  remainder  of  the 
act 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  |  118.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2108-2110J 

2.  Intoxicating  Liquobs  (I  226*)  —  Disob- 
deblt  House— Evidence— Proof  of  Repu- 
tation. 

In  a  prosecution  under  Laws  1907,  p.  246, 
c.  132,  for  keeping  a  disorderly  house  by  un- 
lawfully selling  intoxicating  liquors  therein,  the 
character  of  the  honse  may  be  shown  by  evi- 
dence of  its  general  reputation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  226.*] 
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S.  Intoxicating  Liquors  (f  111*)— Unlaw- 
rtn.  Sai*— 8tatdto»t  Provisions. 

Laws  1907,  p.  246,  e.  182,  prohibiting  the 
keeping  at  a  disorderly  house  where  intoxica- 
ting ligsjsxs  am  sold  at  kept  for  sale  without  a 
license,  is  applicable  in  local  option  territory 
as  well  as  in  other-  territory.  - 

[Ed.  Note.— Cor  other  cases,  see  Intoxicating 
LfaUMSs*  Dec.  Dig.  |  111.*) 

Appeal  from  Grayson  County  Court ;  J.  W. 
Hassell,  Judge. 

A.  P.  Bumbaugh  was  convicted  of  viola- 
tion or  Laws  1907,  p.  246,  c.  132,  in  the 
keeping  of  a  disorderly  house  by  the  sale 
of  intoxicating  liquor  unlawfully,  and  ap- 
peals. Affirmed. 

See,  also,  116  S.  W.  1152. 

Sidney  Wilson,  tor  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  tor  the  State. 

RAMSEY,  X  Appellant  was  convicted  In 
the  county  court  of  Grayson  county  on  a 
charge  preferred  by  indictment  of  keeping 
a  disordfldy  bouse  In  said  county;  that  is, 
a  house  and  place  where  spirituous,  vinous, 
nnd  vautt  liquors  were  unlawfully  sold  with- 
out appellant  first  having  obtained  a  license 
under  the  law  of  this  state  so  to  do. 

These  facts  appear  practically  without  dis- 
pute: That  appellant  had  obtained  In  June 
or  July,  1908,  a  retail  liquor  dealers'  license 
authorizing  him  to  conduct  the  business  of  a 
retail  liquor  dealer  In  Sherman,  Tex.,  at  116 
North  Crockett  street.  It  seems  that  this 
building  had  spring  locks  on  the  outside,  and 
If  one  wanted  to  enter  he  would  have  to 
knock  on  the  door  and  It  would  be  opened. 
The  building  had  several  different  rooms 
partitioned  off  on  the  inside;  had  a  counter 
extending  along  the  wall  on  the  south  side  of 
the  building;  bad  a  mirror  behind  the  coun- 
ter and  cash  register;  had  bottles  of  va- 
rious sizes,  some  of  which  were  labeled 
"Frosty,"  and  others  with  no  labels  at  all; 
and,  further,  that  the  bottles  labeled  "Frosty" 
did  not  have  any  wire  over  the  cork,  and 
that  the  bottles  without  labels  did  have  wire 
over  the  corks.  It  was  shown  by  a  witness 
named  Morrow  that  on  several  days  named 
by  him,  to  wit,  30th  day  of  October,  1908,  4th 
day  of  November,  1908,  8th  day  of  Novem- 
ber, 1908,  and  2d  and  11th  days  of  same 
month,  he  bought  at  said  place  whisky  from 
a  man  named  Wilson,  and  that  on  one  of 
these  dates  appellant  was  in  the  house,  and 
when  witness  walked  in  appellant  called  this 
man  Wilson  off  and  said  to  him:  "Do  you 
know  this  man?  I  don't  want  to  let  any  one 
come  in  here-  that  will  give  us  trouble" — to 
which  Wilson  replied:  "I  know  him.  He 
has  been  in  here  before."  It  was  also  shown 
by  another  witness-  that  he  had  bought  at 
said  place  from  the  appellant  in  person  a  half 
pint  of  whisky  and  paid  him  for  it.  Other 
purchases  of  whisky  were  testified  to  by 
different  witnesses.  It  was  shown  without 
dispute  that  this  building  was  rented  to  ap- 


pellant and  that  appellant  paid  the  rent 
thereon  from  June  to  November,  1908,  In- 
clusive, and  that  he  paid  the  water  rent  on 
same.  It  was  also  shown  that  daring  the 
time  inquired  about  men  in  a  state  of  in- 
toxication would  n«t  Infrequently  be  seen  go- 
ing and  coming  out  of  this  building.  Evi- 
dence introduced  by  J.  M.  Blnkley,  a  resident 
of  Sherman  for  many  years,  by  the  county- 
judge,  and  the  judge  of  the  Fifteenth  judi- 
cial district  court  of  Grayson  county,  show- 
ing that  the  building  In  question  had  con- 
tinuously from  July  to  October  15th  the  gen- 
eral reputation  of  being  a  house  where  spirit- 
uous, vinous,  and  malt  liquors  were  sold  and? 
kept  for  sale,  and  that  this  reputation  had 
endured  for  three  or  four  years.  It  was 
shown  further  that  appellant  had  no  license 
and  none  had  been  issued  to  him  from  July 
1st  to  October  15th,  and  no  one  connected1 
with  him  or  the  house  in  question,  to  conduct 
the  business  in  which  he  was  engaged. 

Under  the  decisions  of  this  court  the  state's 
case  was  perfect,  and,  If  the  testimony  of  the 
witnesses  was  credible,  left  appellant  utterly 
without  defense.  No  testimony  was  Intro- 
duced on  the  part  of  appellant.  The  issue 
was  submitted  by  the  trial  court  in  his  gen- 
eral charge  In  a  manner  that  Is  not  substan- 
tially criticised.  The  only  possible  defect  in 
the  charge  given  by  the  court  was  supplied 
by  special  Instruction  No.  10  given  by  the 
court  at  the  request  of  counsel  for  appellant 
to  the  effect  In  substance  that  they  could  not 
convict  appellant  on  any  count  In  the  Indict- 
ment on  the  act  or  conduct  of  any  one  In 
the  building,  unless  the  defendant  knew  of 
such  acts  at  the  time,  or  unless  such  party 
had  the  authority  or  Instructions  from  the 
defendant  to  so  do  such  act  or  unless  the 
defendant  ratified  said  act  or  conduct  There 
are  a  great  many  exceptions  in  the  record; 
but  after  all  they  revolve  around  and  em- 
brace only  two  or  three  questions.  All  of 
these  questions  have  been  decided  adversely 
to  appellant  In  the  case  of  Joliff  v.  State, 
53  Tex.  Cr.  R.  61,  109  S.  W.  177.  That  case 
received  at  the  time,  both  on  original  sub- 
mission and  rehearing,  the  most  patient  and 
careful  attention.  We  believe  it  is  the  law 
and  should  be  followed.  We  there  held,  as 
we  now  hold,  that  the  act  under  which  ap- 
pellant Is  Indicted  is  not  invalid,  in  that  the 
caption  embraces  more  than  one  subject 
We  there  held,  as  we  now  hold  that  proof  of 
general  reputation  Is  receivable  In  evidence 
as  other  testimony  on  the  issue  of  the  char- 
acter of  the  house.  We  there  held,  as  we 
now  hold,  that  the  fact  that  appellant  could 
not  under  the  law  obtain  license  to  sell  In- 
toxicating liquors,  for  the  reason  that  such 
sale  was  prohibited  in  Grayson*  county,  does 
not  give  him  an  exemption  from  punishment 
under  this  law.  In  other  words,  because  he 
cannot  obtain  a  license  does  not  put  him  in 
a  better  position  In  respect  to  this  law  than 
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one  would  be  who  could  obtain  such  license 
and  refused  to  do  ao.  A  somewhat  similar 
question  was  exhaustively  discussed  In  the 
case  of  Snead  v.  State,  117  S.  W.  983.  We 
deem  It  unnecessary  to  discuss  the  facts  fur- 
ther. That  appellant  was,  In  open  violation 
of  the  law,  conducting  a  retail  liquor  estab- 
lishment In  a  place  where  such  business  Is 
prohibited,  Is  shown  by  the  testimony  practi- 
cally beyond  doubt  That  he  has  bad  a  fair 
trial  the  record,  we  believe,  demonstrates. 

It  follows,  therefore,  that  the  Judgment  of 
conviction  must  be  affirmed;  and  It  Is  ac- 
cordingly so  ordered. 


GREEN  v.  8TATB. 
(Court  of  Criminal  Appeals  of  Texas.   May  12, 
1908.    Rehearing  Denied  June  9,  1909.) 

1.  Intoxicating  Liquors  (|  236*)— Illegal 
Sals— Pbosecution — Evidence. 

Evidence  held  to  support  a  conviction  of 
illegally  selling  intoxicating  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Lj^uon,  Cent  Dig.  U  800-822;  Dec.  Dig.  } 

2.  Cbimiwal  Law  (|  448*)— Evidence— Opin- 
ions and  Facts. 

In  a  prosecution  for  illegally  selling  intox- 
icating liquor,  it  was  not  error  to  permit  the 
prosecuting  witness,  in  answer  to  a  question  as 
to  who  was  in  control  of  the  place  where  the 
alleged  sale  was  made,  to  state  that  accused  was 
managing  the  place;  it  being  merely  a  state- 
ment of  fact,  though  in  the  form  of  a  conclu- 
sion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi  1035-1039,  1041-1043,  1045, 
1048-1051;  Dec.  Dig.  {  448.*] 

S.  Witnesses  (|  277*)— Admissibility  of  Ev- 
idence—Cross-examination  . 

In  a  prosecution  for  illegally  selling  intox- 
icating liquors,  where  accused  claimed  that  he 
■  had  made  a  gift  of  the  liquor  to  prosecuting  wit- 
ness, who  was  a  deputy  sheriff,  and  that  he 
never  charged  officers  for  liquor,  the  state  could 
on  cross-examination  question  him  as  to  how 
many  bottles  of  whisky  he  had  given  to  other 
officers  and  to  what  officers  he  had  given  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fi  925,  979-964;  Dec.  Dig.  §  277.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

Jerry  Green  was  convicted  of  illegally  sell- 
ing Intoxicating  liquors,  and  appeals.  Af- 
firmed. 

See,  also,  111  8.  W.  933. 

Harrison  6  Wayman,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Brown  county  on  a 
charge  of  selling  Intoxicating  liquors  In  said 
county  In  violation  of  the  local  option  law, 
and  his  punishment  assessed  at  a  fine  of 
$100  and  30  days'  Imprisonment  In  the  coun- 
ty JalL  He  appeals  to  this  court,  and  as- 
signs a  number  of  reasons  why  the  Judgment 
should  be  reversed. 

The  only  important  question  arising  in  the 
case  is  as  to  the  sufficiency  of  the  evidence. 


It  was  admitted  by  all  parties  that  the  lo- 
cal option  law  was  In  force,  and  had  been  In 
force,  In  Brown  county,  Tex,  from  and  since 
the  16th  day  of  November,  A.  D.  1906,  up 
to  and  including  the  day  of  the  trial  of  this 
cause.  The  testimony  introduced  by  the  state 
and  defendant,  respectively,  Is  as  follows: 

"My  name  is  A,  A.  Jett  I  live  at  present 
In  the  country,  about  2  miles  from  Brown- 
wood,  and  am  a  farmer.  On  or  about  the 
25th  day  of  October,  1907,  I  went  into  a  cer- 
tain clubroom  known  as  the'  Tennessee 
Club,',  on  the  south  side  of  the  square  In 
Brownwood,  Brown  county,  Tex.,  and  ap- 
proached one  Houston  May  field,  who  was  be- 
hind the  counter  or  bar  in  said  clubroom. 
I  told  him  that  I  wanted  a  bottle  of  whisky. 
Mayfleld  said  I  would  have  to  see  the  de- 
fendant, Jerry  Green.  Defendant  was  sitting 
on  a  chair  at  the  far  end  of  the  bar  near  a 
telephone.  I  then  walked  up  to  the  defend- 
ant and  told  him  that  I  wanted  a  bottle  of 
whisky,  Whereupon  be  turned  to  Mayfleld  and 
said,  'Give  him'  or  'let  blm  have  a  bottle  of 
whisky.'  Mayfleld  then  wrapped  up  a  quart 
bottle  of  whisky  and  handed  it  to  me,  where- 
upon I  laid  S2  on  the  counter  In  front  of 
Mayfleld,  but  some  15  feet  from  where  de- 
fendant was  sitting.  I  then  walked  out  I 
suppose  this  was  Jerry  Green's  place  of 
business,  and  that  he  was  In  control."  Cross- 
examined  by  defendant,  the  witness  testified : 
"This  Is  the  only  time  that  I  have  had  a 
transaction  in  this  club.  Defendant  never 
did  touch  the  whisky,  or  come  down  to  where 
I  was  having  the  transaction  with  Mayfleld. 
I  do  not  know  whether  he  saw  me  put  the 
money  on  the  counter  In  front  of  Mayfleld  or 
not  I  do  not  know  whether  he  paid  any 
more  attention  to  the  -transaction  after  I 
spoke  to  him  about  getting  the  whisky.  I  do 
not  remember  the  exact  words  that  he  said 
when  I  asked  him  If  I  could  get  some  whisky. 
He  either  said,  'Let  him  have  If  or,  'Give 
him  a  bottle  of  whisky.' "  The  witness  fur- 
ther testified  that  at  this  time,  and  when 
he  came  Into  this  clubroom  and  had  this 
transaction,  be  was  acting  as  guard,  guard- 
ing convicts,  and  had  with  him  some  con- 
victs at  that  time;  that  among  other  con- 
victs that  went  with  him  Into  the  clubroom 
was  one  negro  by  the  name  of  Jag  Patter- 
son, who  was  then  serving  a  term  on  the 
county  road  for  bootlegging  in  Brownwood; 
that  there  were  two  or  three  other  prisoners 
also  present  He  further  testified  that  de- 
fendant as  well  as  Mayfleld,  saw  these  pris- 
oners. , 

Defendant  testified  In  his  own  behalf  as 
follows:  "My  name  Is  Jerry  Green.  I  live 
In  Brownwood,  and  have  lived  here  for  some 
10  or  15  years.  I  remember  the  transaction 
detailed  by  the  witness  A.  A.  Jett  I  remem- 
ber Jett  having  come  Into  the  old  Tennessee 
Club  down  on  the  square  some  time  in  the 
fall  of  1907,  and  that  he  was  accompanied  by 
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a  number  of  comity  convicts.  I  remember 
bis  asking  me  for  a  bottle  of  whisky,  and 
that  I  told  Mayfleld  to  give  him  a  bottle  of 
whisky.  I  do  not  remember  whether  I  was 
the  owner  of  the  clubroom  or  not  I  owned 
that  club  at  one  time.  Whether  I  was  the 
owner  or  not,  I  might  have  been  around 
there,  and  might  have  had  whisky,  and  prob- 
ably did,  of  my  own  there.  I  did  not  Instruct 
Mayfleld  to  sell  him  any  whisky;  but  I  told 
him  to  give  him  a  bottle  of  whisky.  I  knew 
at  the  time  that  he  was  a  deputy  sheriff, 
and  that  he  was  then  guarding  convicts. 
I  would  not  have  been  selling,  had  I 'been 
In  the  whisky  business,  a  bottle  of  whisky, 
or  telling  any  one  to  do  It  for  me,  to  a  deputy 
sheriff.  I  did  not  see  prosecuting  witness 
put  S2  on  the  counter  in  front  of  Mayfleld, 
nor  did  I  ever  receive  the  $2,  If  It  was  put 
there.  If  it  was  ever  received  by  Mayfleld, 
It  was  done  without  my  knowledge  and  con- 
sent, and  against  my  express  instruction ;  for 
I  told  him  to  give  Jett  the  bottle  of  whisky." 
Cross-examined  by  the  state,  defendant  tes- 
tified: "I  do  not  remember  whether  I  was 
the  owner  of  that  club  at  that  time  or  not. 
It  has  been  so  long  ago  that  I  do  not  now 
remember.  I  might  have  been  around,  or  I 
might  have  owned  It  I  do  not  remember 
whether  I  had  United  States  license  to  sell 
liquor  at  that  time  or  not  I  have  no  mem- 
ory along  this  line  as  to  whether  I  had  li- 
cense. I  may  have  had,  or  I  may  not  have 
had."  Asked  as  to  whether  he  did  not  have 
license  all  the  time  he  ran  a  club  in  Brown- 
wood,  the  witness  stated  that  he  probably  did 
have  some  kind  of  license,  but  that  he  does 
not  remember  whether  it  was  malt  liquor 
license,  or  license  for  the  sale  of  intoxicating 
liquors  of  all  kinds.  "I  did  not  receive  any 
money  from  Mayfleld  for  this  whisky,  and  if 
he  received  any  money  he  got  it  without  my 
knowledge  or  consent  I  intended  to  give 
this  whisky  to  state's  witness  Jett  and  so 
instructed  Mayfleld.  No;  I  did  not  make  it 
a  rule  to  give  away  whisky  at  that  time,  but 
I  never  did  charge  officers  for  anything.  I 
think  I  have  told  pretty  near  all  of  the  of- 
ficers that  if  they  ever  wanted  any  whisky, 
or  anything  to  drink,  and  if  I  had  it  to 
come  and  get  it."  Asked  as  to  how  may 
quarts  of  whisky  he  had  given  away  to  of- 
ficers, the  witness  testified  that  he  could  not 
now  remember,  but  that  he  had  given  away 
a  good  many.  Asked  to  name  those  to  whom 
he  had  given  whisky  about  this  time,  he  tes- 
tified that  he  could  not  remember  all  the 
parties,  or  but  few  of  them;  that  he  re- 
members to  have  given  Deputy  City  Marshal 
John  Champion  as  many  as  two  bottles  at 
or  about  that  time;  that  he  remembers  to 
have  given  Jim  Combs,  constable  of  that  pre- 
cinct a  number  of  bottles  of  whisky;  and 
that  he  had  given  whisky  to  other  officers. 
Speaking  to  the  county  attorney,  the  witness 
stated  that  he  did  not  then  recall  whether  he 
had  given  the  county  attorney  any  whisky  or 
not,  but  that  he  remembers  to  have  told  him, 


if  he  ever  wanted  anything,  to  come  around 
and  he  could  have  it  free  of  charge ;  that  he 
does  not  now  recall  definitely  whether  he 
had  gotten  any  whisky  from  him.  "I  can- 
not say  bow  much  whisky  I  have  given  away 
to  officers  at  various  times."  On  redirect  ex- 
amination, witness  testified  that  If  he  was 
In  fact  running  this  club  at  that  time,  be 
was  dealing  in  nonintoxicating  malt  liquors, 
and  keeping  whisky  and  beer  on  storage  for 
others;  that  this  was  the  way  club  business 
was  conducted  back  at  that  time.  He  further 
testified  that  he  did  not  know  this  man  was 
an  officer,  and  that  he  certainly  would  not 
have  sold  him  a  bottle  of  whisky  at  that 
time,  and  that  be  told  Mayfleld  to  give  him 
the  whisky,  and  not  to  sell  It  to  him. 

The  state  next  introduced  Frank  Emison, 
sheriff  of  Brown  county,  Tex.,  who  testified 
that  in  the  fall  of  1907  he  was  sheriff  of 
Brown  county;  that  at  that  time  A  A.  Jett 
was  employed  for  the  purpose  of  guarding 
county  convicts  while  working  on  the  county 
road. 

The  court  gave  an  unexceptionable  charge  to 
the  jury,  and  at  the  request  of  appellant  gave 
five  special  charges,  presenting  every  phase 
of  the  case  most  favorably  to  appellant 
Among  other  things,  the  court  charged  the 
jury  that  before  they  could  convict  the  de- 
fendant they  must  believe  beyond  a  reason- 
able doubt  that  the  defendant  got  the  money 
left  on  the  counter  by  the  witness  Jett  or 
that  Mayfleld  got  It  for  him,  and  In  either 
case  that  the  appellant  knew  at  the  time 
said  money  was  so  received,  If  it  was  so 
received,  that  it  was  left  there  by  Jett  for 
the  purpose  of  paying  for  the  bottle  of  whis- 
ky. They  were  further  charged  that  be- 
fore they  could  convict  appellant  they  must 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  Mayfleld,  at  tbe  time  of  de- 
livering the  quart  of  whisky  and  at  the  time 
of  receiving  the  |2  left  by  the  witness  Jett 
on  the  counter,  if  they  believe  he  did  re- 
ceive it  was  employed  by  and  acting  for  ap- 
pellant and  that  said  whisky  was  delivered 
and  money  received,  if  it  was  accepted,  was 
so  accepted  in  payment  for  said  whisky  with 
the  knowledge  and  consent  of  appellant  and 
further  that,  even  though  they  should  find 
from  the  evidence  in  this  case  that  Mayfleld 
sold  to  the  witness  Jett  if  he  did  sell  to  him, 
a  bottle  of  whisky,  they  will  not  consider 
such  circumstance  as  evidence  against  ap- 
pellant, unless  they  further  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  said 
sale  was  made  by  said  Mayfleld  as  agent  for 
appellant  and  with  his  knowledge  and  con- 
sent The  jury  were  also  Instructed  that 
before  they  could  convict  they  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  appellant  was  in  actual  charge,  control, 
and  management  of  the  club  in  which  the 
transaction  took  place,  and  unless  they  so  be- 
lieve beyond  a  reasonable  doubt  they  will 
acquit  the  appellant  They  were  further  In- 
structed that  If  they  believe  from  the  evi- 
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deuce  that  appellant  save  and  Intended  May- 
fleld  to  give  to  said  Jett  the  whisky  In  ques- 
tion, or  If  they  had  a  reasonable  doubt  as  to 
whether  such  was  the  case,  they  would 
acquit 

We  think  the  evidence  well  justifies  the 
conclusion  that  Mayfleld  sold  the  whisky  to 
Jett  as  the  agent  of  and  under  the  direction 
of  appellant  The  mere  fact  that  when  ap- 
proached for  the  whisky,  Mayfleld  directed 
Jett  to  see  appellant  the  Interview  with  ap- 
pellant and  his  suggestion  to  give  or  let  Jett 
have  a  bottle  of  whiskey,  the  payment  for 
same,  and  the  attendant  circumstances,  make 
it  clear  to  our  minds  that  It  was  a  sale  with 
the  knowledge  and  at  the  suggestion  of  ap- 
pellant The  Jury  must  have  known  that  the 
business  was  prohibited.  They  must  have 
reasoned  that  it  was  not  every  one  to  whom 
Mayfleld  would  sell  who  would  be  equally  as 
guilty  as  appellant  would  be  for  selling 
whisky  in  violation  of  the  law.  Mayfleld's 
suggestion  for  him  to  see  appellant  (there 
was  no  one  else  present)  was  a  recognition  of 
his  proprietorship  and  his  right  to  give  di- 
rection for  the  sale  of  the  whisky.  Appel- 
lant's remark  to  give  or  let  him  have  a  bottle 
of  whisky  is  in  harmony  with  the  authoriza- 
tion to  make  the  sale,  and  does  not  imply 
of  necessity  a  gift  pure  and  simple  as  such. 
We  do  not  believe  there  was  error  In  admit- 
ting in  evidence  the  testimony  of  Jett  as  to 
who  was  in  charge  of  the  business.  The 
questions  asked  him  were  as  follows :  "Who 
was  In  control  of  said  club  in  which  you  had 
the  transaction  detailed  by  you  In  this  case? 
Who  was  managing  said  business  of  club?" 
The  reply  was  that  the  defendant  Jerry 
Green,  bad  control  or  was  managing  said 
club.  This  was  a  shorthand  rendering  of 
the  facts,  and,  while  expressed  In  the  form 
of  a  conclusion,  was  after  all  a  statement 
of  the  facts,  without  perhaps,  giving  as  full  a 
statement  as  could  have  been  elicited  on 
cross-examination  of  the  facts  and  circum- 
stances upon  which  this  statement  was  bas- 
ed. Nor  was  there  error  in  permitting  the 
cross-examination  of  appellant  as  to  his  gift 
of  whisky  to  other  officers.  The  state  was 
attacking  the  idea  of  gift,  and  was  seeking 
to  show  the  improbability  that  appellant  was 
voluntarily  parting  with  property  of  the  val- 
ue of  $2  to  a  man  having  no  claim  on  him, 
was  undertaking  to  show  that  the  claim  that 
the  appellant  gave  him  the  whisky  because  he 
was  an  officer  was  untrue  and  a  mere  pre- 
tense, and  to  demonstrate  this  fact  was  seek- 
ing to  show  a  line  of  conduct  out  of  harmony 
with  appellant's  claim.  The  case  seems  to 
have  been  carefully  tried.  Every  possible 
Issue  pertinently  arising  under  the  facts  was 
presented  in  instructions  of  the  most  favor- 
able character.  So  we  believe  we  would  be 
utterly  without  excuse  to  reverse  the  judg- 
ment of  conviction. 

The  judgment  is  therefore  affirmed. 


'  SALMON  r.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  2, 

1.  Gaming  ft  69*>-8peoulative  Transac- 
tions— Intent. 

Where,  on  prosecution  for  dealing  In  fu- 
tures, either  party  contemplated  actual  deliv- 
ery in  good  faith  under  the  contract  there  could 
be  no  conviction. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Cent. 
Dig.  $  163;  Dec.  Dig.  |  69.*] 

2.  Gaming  ft  69*)— Speculative  Transac- 
tions—Statutes— Offenses. 

To  constitute  a  violation  of  Pen.  Code 
1895,  art  377,  prohibiting  dealing  in  futures 
in  cotton,  grain,  etc,  it  must  appear  that  ac- 
cused conducted  a  business  where  future  con- 
tracts are  bought  and  sold  in  the  state;  and 
where  the  evidence  shows  that  accused  receiv- 
ed offers  for  the  sale  and  purchase  of  cotton 
and  conveyed  the  same  to  a  person  in  a  sister 
state,  where  the  contracts  were  accepted  and  the 
sale  or  purchase  made,  accused  was  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  |  69.*] 

3.  Gaming  ft  102*)— Speculative  Transac- 
tions—Instructions. 

Where,  on  a  trial  for  dealing  in  futures, 
in  violation  of  Pen.  Code  1895,  art  377,  the 
evidence  presented  the  issue  as  to  whether  the 
real  sale  was  made  in  a  sister  state,  it  was  in- 
cumbent on  the  court  to  submit  the  issue  to 
the  jury,  though  where,  under  the  guise  of  con- 
ducting a  speculative  business,  the  real  trans- 
action was  a  bargain  and  sale  in  Texas,  a 
conviction  would  be  authorized. 

[Ed.  Note. — For  other  cases,  see  Gaming,  Dec. 
Dig.  |  102  *] 

Appeal  from  Delta  County  Court;  Jno. 
L.  Ratliff,  Judge. 

Ben  Salmon  was  convicted  of  dealing  In 
futures,  and  he  appeals.  Reversed  and  re- 
manded. 

J.  L.  Young,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  had  in  the  county  court  of  Delta 
county  on  November  24,  1906,  on  a  charge 
preferred  against  him  of  conducting  In  said 
county,  as  the  agent  and  representative  of 
C.  P.  Hunt  a  business  as  a.  dealer  in  fu- 
tures. The  information  alleged  a  sale  made 
by  appellant  to  one  J.  P.  Moore  and  one  C.  B. 
Anderson,  with  the  understanding  that  there 
should  be  no  actual  bona  fide  delivery  of  the 
articles  so  contracted  for  and  stipulated  to 
be  bought  and  sold. 

The  testimony  is  quite  brief,  and  consists 
of  the  evidence  of  Anderson,  who  testified 
that  he  and  Moore  bought  25  bales  of  Janu- 
ary cotton;  that  he  did  not  know  whose 
agent  appellant  was  at  the  other  end  of  the 
line,  but  that  he  was  the  agent  of  Moore 
and  himself  to  make  the  contract ;  that  they 
did  not  buy  the  cotton  expecting  delivery, 
but  bought  It  for  speculation ;  and  that  they 
never  received  any  cotton,  and  did  not  buy 
expecting  to  get  the  cotton.  On  cross-exam- 
ination he  stated  that  the  contract  provided 
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that,  If  held  until  the  date  of  delivery,  he 
would  have  to  accept  delivery,  and  that  de- 
livery of  same  would  be  made,  and  that  both 
he  and  Moore  considered  the  appellant  as 
their  agent  In  buying  and  closing  ont  the 
contract  H.  H.  Cooper  testified  that  he  sold 
In  the  fall  of  1906  100  bales  of  spot  cotton 
and  bought  100  bales  of  January  cotton  for 
protection;  that  be  never  thought  anything 
about  the  delivery,  but  was  working  for  pro- 
tection; and  that  there  could,  therefore,  be 
no  speculation  in  his  deal.  He  testified,  far- 
ther, that  C.  P.  Hunt  lived  and  did  business 
in  Memphis,  and  that  he  did  no  business  In 
Cooper.  The  appellant  In  his  own  behalf  tes- 
tified that  he  leased  the  telegraph  service  of 
O.  P.  Hunt,  of  Memphis,  in  the  state  of 
Tennessee,  for  $50  per  month,  with  the  privi- 
lege of  submitting  to  him  contracts  for  cot- 
ton and  produce  for  customers  and  patrons 
that  might  want  to  deal  in  them;  that  be 
was  not  the  agent  of  Hunt;  that  Hunt  had 
no  agent ;  that  he  (appellant)  did  business  for 
himself,  and  adopted  the  name  of  "Cooper 
Brokerage  Company"  as  a  business  name; 
that  no  one  was  interested  in  the  business, 
or  bad  any  Interest  In  it,  except  himself;  and 
he  specially  denied  that  C.  P.  Hunt  had  any 
interest  in  the  business,  or  anything  what- 
ever to  do  with  It  He  testified,  further,  that 
C.  P.  Hunt  did  no  business  In  Cooper,  or  in 
the  state  of  Texas;  that  he  lived  in  Mem- 
phis, and  did  all  his  business  there ;  that  be 
(appellant)  took  no  contracts,  but  would  wire 
them  in  for  customers  to  Hunt  and  that  the 
contracts  were  made  in  the  state  of  Tennes- 
see; and  that  he  represented  the  customers, 
and  not  Mr.  Hunt  in  sending  In  and  mak- 
ing the  contracts.  He  testified,  further,  in 
the  most  positive  manner  that  this  contract 
with  Moore  and  Anderson,  and  all  contracts 
with  Hunt  contemplated  and  required  actual 
bona  fide  delivery  of  the  cotton,  and  that 
actual  delivery  was  contemplated  and  intend- 
ed in  the  contract  with  Moore  and  Anderson, 
and  that  they  would  have  had  to  accept  the 
cotton  if  they,  had  held  their  contract  until 
the  date  of  delivery. 

1.  In  this  condition  of  the  proof,  among 
other  things,  the  court  Instructed  the  Jury 
as  follows:  "If  you  believe  from  the  evi- 
dence that  the  defendant  in  Delta  county, 
Texas,  on  or  about  October  12,  1906,  did  act 
as  agent  for  O.  P.  Hunt  and  that  said  C. 
P.  Hunt  was  then  and  there  doing  business 
in  the  city  of  Cooper,  state  of  Texas,  under 
the  firm  name  of  the  Cooper  Brokerage  Com- 
pany and  if  you  further  find  that  said  de- 
fendant acting  as  the  agent  of  the  said  C. 
P.  Hunt,  if  he  did  so  act,  did  sell  future  con- 
tracts In  cotton  to  one  J.  P.  Moore  and  to 
one  O.  B.  Anderson,  with  the  understanding 
on  the  part  of  said  Moore  and  Anderson  that 
there  should  be  no  actual  bona  fide  delivery 
of  the  cotton  so  contracted  for,  but  that  they, 
Moore  and  Anderson,  considered  the  transac- 
tion as  purely  speculative  and  a  wager,  then 


he  would  be  guilty,  and  his  punishment 
should  be  a  fine  of  not  less  than  $100  and 
imprisonment  In  the  county  jail  of  not  less, 
than  SO  days  nor  more  than  six  months." 
This  charge  was  excepted  to  at  the  time  be- 
cause the  same  was  neither  warranted  by 
the  facts  nor  the  law,  and  because  the  under- 
standing on  the  part  of  Moore  and  Ander- 
son as  to  the  delivery  of  the  cotton  could 
not  fix  the  criminal  liability,  of  the  appellant 
and  the  facts  did  not  authorize  such,  a 
charge;  because  Moore  and  Anderson  con- 
sidered the  transaction  as  purely  speculative 
and  a  wager  did  not  make  It  such,,  and:  did 
not  make  the  appellant  liable;  aad  bee— a 
the  charge  was  upon  the  weighs  of  the,  evi- 
dence, and  did  not  submit  the  converse  of 
such  Issue.  In  this  connection  counsel  for 
appellant  requested  the  court  to  charge  the 
Jury  as  follows:  "You  are  instructed  that 
if  you  find  from  the  evidence  that  the  con- 
tract entered  into,  as  charged  in  this  case, 
it  was  Intended  to  and  the  said  C  P.  Hunt 
required  actual  bona  fide  delivery  of  the  cot- 
ton bought  on  the  date  contracted  for  such 
purchase  or  sale,  and  the  contracts  contem- 
plated such  delivery,  then,  in  that  event  you 
will  find  the  defendant  not  guilty."  We 
think  it  clear  that  the  charge  of  the  court 
which  made  appellant's  guilt  depend  upon 
the  understanding  and  construction  of  the 
contract  by  Moore  and  Anderson  was  errone- 
ous, in  that  it  imputed,  of  necessity,  a  crim- 
inal purpose,  and  was  the  basis  of  a  criminal 
conviction  of  appellant  solely  on  the  construc- 
tion Moore  and  Anderson  placed  on  the 
transaction. 

2.  Under  the  facts  it  is  doubtful  if  a  con- 
viction in  any  event  could  be  sustained; 
but  if  there  was  enough  evidence  to  go  to 
the  Jury,  undoubtedly  the  court  should  have 
given  in  charge  special  instructions  No.  4 
and  No.  5  requested  by  counsel  for  appellant 
They  are  as  follows:  "(4)  You  are  Instructed 
that  If  you  find  from  the  evidence  that  future 
contracts  In  cotton  were  made,  but  they  were 
wired  in  and  made  and  consummated  at 
Memphis,  in  the  state  of  Tennessee,  and  not 
within  the  state  of  Texas,  then  you  will  find 
the  defendant  not  guilty.  (5)  You  are  charg- 
ed that  if  you  find  from  the  evidence  that 
the  alleged  contract  In  this  case  was  wired 
Into  the  Memphis  Exchange  (C.  P.  Hunt 
manager),  at  Memphis,  In  the  state  of  Ten- 
nessee, and  was  there  consummated,  and  was 
from  there  wired  into  the  New  York  Ex- 
change at  New  York  City,  and  that  the  said 
contract  was  not  consummated  in  the  state  of 
Texas,  then  you  will  find  defendant  not 
guilty."  This  Is  in  harmony  with  the  defi- 
nite holding  of  this  court  in  the  case  of 
Scales  v.  State,  46  Tex.  Cr.  B,  296,  81  S. 
W.  947,  66  L.  B.  A.  730,  108  Am.  St.  Rep. 
1014,  where  it  was  held  that  in  order  to  be 
guilty  of  the  offense  defined  under  article 
377  of  the  Penal  Code  of  189S,  It  is  required 
that  the  accused  must  conduct  or  carry  on 
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*  badness  where  future  contracts  are  bought 
and  sold  in  this  state,  and  where  the  evi- 
dence shows  that  a  defendant  received  of- 
fers for  the  sale  and  purchase  of  cotton  and 
conveyed  these  purchases  to  parties  outside 
of  the  state  of  Texas,  where  they  were  ac- 
cepted and  the  sale  or  purchase  was  made 
there,  one  Is  not  guilty  of  any  violation  of 
the  law.  This  question  was  well  briefed  and 
thoroughly  considered  in  the  Scales  Case, 
supra,  and  is  conclusive  of  the  main  question 
raised  on  this  appeal.  If,  under  the  guise 
of  conducting  a  business  In  the  manner  as 
stated,  the  real  transaction  was  a  bargain 
and  sale  in  Texas,  this,  if  the  jury  so  found, 
would  be  the  basis  of  a  conviction;  but  in 
any  event,  where  the  evidence  presents  the 
issue,  as  in  this  case,  that  the  real  sale  was 
made  outside  of  Texas,  it  would  be  Incum- 
bent on  the  court  to  submit  the  issue  to  the 
jury.  It  is  to  be  noted  that  the  transaction 
which  furnishes  the  basis  of  this  prosecution 
transpired  in  1906,  and  before  the  passage  of 
the  act  of  the  Thirtieth  Legislature  (Laws 
1907,  p.  172,  c.  86)  which  (see  section  6)  is 
broad  enough,  probably,  to  make  the  act 
admitted  an  offense. 

For  the  errors  pointed  out,  the  judgment 
Is  reversed,  and  the  cause  is  remanded. 


RENO  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  May  19, 

1909.) 

1.  INTOXICATING  LlQUOBS  ({  226*) — ILLEGAL 

Saxk — Pbobecution — Admissibility  of  Ev- 
idence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  where  the  prosecuting  witness  tes- 
tified that  at  the  time  of  the  court  of  inquiry 
he  had  gone  with  the  sheriff  and  had  pointed 
out  the  person  who  had  sold  him  the  liquor,  but 
that  he  could  not  positively  identify  accused  as 
the  same  man,  testimony  of  the  sheriff  that  the 
prosecuting  witness  had  pointed  out  the  man 
who  sold  the  liquor,  and  that  accused  was  the 
man  pointed  out,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  f  226.*] 

2.  Criminal  Law  ({  1086*)— Appeal— Recobd 
— Necessity  fob  Objection. 

The  admission  of  evidence  objected  to  can- 
not be  reviewed,  in  the  absence  of  any  ground 
of  objection  in  the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  1086.*] 

JJ.  Criminal  Law  ({  864*)— Tbial— Conduct 
of  Tbial. 

Testimony  of  a  witness  was  admitted,  but 
one  question  asked  him  was  excluded  on  objec- 
tion. One  of  the  jurors,  after  the  case  was  sub- 
mitted, asked  the  court  in  writing  as  to  wheth- 
er be  bad  overruled  an  objection  to  the  witness' 
testimony  as  to  a  certain  matter,  to  which  the 
■court  answered  that  the  objections  made  and 
sustained  were  to  questions  asked  the  witness, 
but  to  which  he  did  not  reply,  because  the  ob- 
jections were  sustained,  and  that  the  testimony 
actually  given  by  him  was  not  excluded,  and 
was  before  the  jury  for  their  consideration. 
Held,  that  the  judge's  answer  was  not  objection- 


«For  other  cam 


able  as  argumentative,  Or  as  not  In  response  to 

the  question  of  the  jttror. 

[Ed.  Note.— For  other  cams,  see  Criminal 
Law,  Dec.  Dig.  f  864.*] 

4.  Chimin al  Law  (I  974*)— Motion  in  Ab- 
best—  Failure  to  File  in  Due  Season. 
So  much  of  an  amended  motion  for  a  new 
trial  as  purported  to  be  an  arrest  of  judgment 
must  be  held  to  have  been  properly  struck  out, 
where  It  was  not  filed  within  two  days  after 
conviction,  as  expressly  required  by  Code  Cr. 
Proc.  1895,  art  826,  and  no  reason  for  delay 
in  filing  is  alleged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5  2471;  Dec.  Dig.  5  974.*] 

Appeal  from  McCulloch  County  Court;  C. 
A.  Wright,  Judge. 

Jim  Reno  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  on  a 
complaint  filed  in  the  county  court  of  Mc- 
Culloch county  on  a  charge  of  selling  intoxi- 
cating liquors  therein  in  violation  of  the  lo- 
cal option  law,  and  appeals  to  this  court, 
and  seeks  a  reversal  of  the  judgment  of  con- 
viction on  many  grounds. 

On  the  trial  the  person  to  whom  the  liq- 
uor was  charged  to  have  been  sold,  Ben  Cra- 
vey,  testified  that  at  the  request  of  Mr.  Lee, 
the  justice  of  the  peace,  he  went  with  Sher- 
iff Sansom  to  point  out  the  man  from  whom 
he  bought  the  whisky.  On  cross-examination 
he  testified  as  follows:  "I  did  not  know  the 
man's  name  who  sold  me  the  whisky.  I 
will  not  say  positively  that  Mr.  Reno  is  the 
man  who  sold  me  the  whisky.  I  don't  re- 
member whether  the  man  who  sold  me  the 
whisky  had  on  glasses  or  not  Pointing  to 
defendant  in  courtroom,  witness  said:  'I 
will  not  swear  positively  now  that  this  was 
the  man.'"  The  state  Introduced  Mr.  San- 
som, sheriff,  who  testified  that  he  remember- 
ed the  occasion  when  Cravey  was  before 
the  court  of  Inquiry  about  the  17th  day  of 
February,  1908,  and  at  the  request  of  Mr. 
Lee,  the  justice  of  the  peace,  who  asked 
him  to  go  with  the  witness,  who  would  point 
out  the  man  from  whom  he  got  the  whisky, 
he  went  with  Cravey  for  the  purpose  of  Iden- 
tifying the  man  he  had  bought  the  whisky 
from;  and  in  addition  they  went  down  the 
street  to  about  the  Marsden  Building,  and 
"he  identified  the  man  and  pointed  him  out 
to  me."  He  identified  and  pointed  out  Jim 
Reno,  the  defendant  in  this  case,  as  the 
man.  There  was  no  testimony  offered  by 
the  defendant 

A  bill  of  exceptions  was  tendered  by  coun- 
sel for  appellant  in  respect  to  the  admis- 
sion of  testimony,  which  was  refused  by  the 
court  and  the  court  prepared  and  filed  a 
bill  in  lieu  of  the  one  tendered  him  by  coun- 
sel for  appellant  This  bill  recites  that  the 
two  questions  asked  the  sheriff,  in  response 
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to  which  he  stated  that  Cravey  had  point- 
ed oat  and  Identified  appellant  as  the  per- 
son, selling  him  whisky  on  the  occasion 
mentioned  above,  were  objected  to;  but  no 
ground  of  objection  appears  in  the  bill.  The 
court  also  makes  the  further  explanation 
that  Cravey  himself  had  testified  to  all  the 
matters  proven  by  tbe  sheriff,  except  that 
he  did  not  know  the  name  of  the  man  from 
whom  he  said  he  had  bought  the  whisky, 
and  could  not  at  the  time  of  the  trial  Identi- 
fy him.  We  think,  in  any  event,  connected 
as  this  matter  Is,  and  in  the  light  of  the 
testimony  of  the  witness  Cravey,  that  the 
man  who  sold  him  the  whisky  was  the  same 
man  pointed  out  by  him  to  Sansom  was  ad- 
missible, and  certainly,  in  the  absence  of 
any  specific  objection,  It  was  not  a  matter 
about  which  appellant  could  complain. 

2.  After  the  case  was  submitted  to  tbe 
jury  the  following  written  communication 
was  addressed  by  one  of  them  to  the  court: 
"Did  judge  overrule  Walker's  objection  to 
Sansom's  testimony  to  witness'  Identification 
of  Jim  Reno?"  To  which  the  court  gave  tbe 
following  answer:  "In  reply  to  your  ques- 
tion, yon  are  Instructed  that  the  objection 
made  by  Walker  and  sustained  by  this  court 
was  to  questions  asked  Sansom,  but  to  which 
he  never  replied,  because  Bald  objections 
were  sustained.  The  testimony  actually  giv- 
en by  Sansom  was  not  excluded,  and  is  be- 
fore you  for  your  consideration."  The  bill 
of  exceptions  last  above  considered  recites 
that,  among  other  things,  the  county  attorney 
asked  the  witness  Sansom :  "What  did  Cra- 
vey say  when  he  pointed  out  this  person?" 
Objection  was  made  to  this  question,  and  the 
objection  sustained.  The  portion  of  San- 
som's testimony  above  set  out  was  admitted, 
and  considering  the  reply  of  the  court,  in 
the  light  of  the  record,  it  seems  to  be  wholly 
unobjectionable,  and  not  subject  to  the  critl 
dsm  that  it  was  either  argumentative  or 
not  in  response  to  the  question?  asked  by 
the  jury- 

3.  Appellant  was  convicted  on  the  16th 
day  of  April,  1908.  On  tbe  same  day  he  filed 
a  motion  for  a  new  trial,  to  the  effect,  in 
substance,  that  the  judgment  of  conviction 
was  contrary  to  the  law  and  the  evidence. 
Thereafter  on  April  28th  he  filed  an  amend- 
ed motion  for  new  trial,  and  embraced  In 
same  also  a  motion  in  arrest  of  judgment, 
in  which,  among  other  things,  be  questioned 
the  validity  of  the  affidavit  and  Informa- 
tion on  the  ground  of  a  variance  between 
same  In  respect  to  tbe  date  of  the  alleged 
offense.  Counsel  for  the  state  filed  excep- 
tions to  all  that  portion  of  tbe  motion  which 
purports  to  be  a  motion  in  arrest  of  judg- 
ment, and  asked  that  the  same  be  stricken 
out,  because  not  filed  within  two  days  aft- 
er conviction,  as  required  by  statute,  and  be- 
cause, further,  same  was  filed  after  tbe  ex- 
piration of  two  days  from  the  time  the  ver- 


dict was  rendered  herein  convicting  defend- 
ant, and  was  not  filed  within  the  two  days 
after  the  verdict  was  rendered,  as  required 
by  law,  but  was  filed  twelve  days  thereafter, 
and  no  reasonable  cause  for  tbe  delay  in 
filing  same,  or  for  the  failure  to  file  same 
within  the  time  allowed  by  statute,  is  al- 
leged therein.  This  motion  was  sustained 
by  the  court,  and  said  motion  In  arrest  of 
judgment  was  stricken  out  and  not  consid- 
ered. In  this  there  was  no  error.  See  Code 
Cr.  Proc.  1896,  art  826,  and  Reno  v.  State, 
(Tex.  Cr.  App.)  117  S.  W.  129. 

Finding  no  error  in  the  record,  the  judg- 
ment of  conviction  is  affirmed. 


RENO  v.  STATES. 
(Court  of  Criminal  Appeals  of  Texas.   May  19, 

1.  Criminal  Law  (|  632*)— Triaj>-Trying 
Case  out  of  Its  Order  on  Docket. 

There  was  no  error  in  trying  a  case  out 
of  its  regular  order  on  the  docket,  where  the 
other  cases  were  postponed  or  con  tinned  and  the 
case  reached  upon  the  regular  call,  in  tbe  ab- 
sence of  a  showing  of  surprise  or  injustice. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  5  632.*] 

2.  Criminal  Law  (f  822*)— Appeal— Review 
—  Harmless  Ebbob  —  Clerical  Ebbob  in 
Charge. 

Where  the  charge  as  a  whole,  in  a  prose- 
cation  for  violation  of  the  local  option  law,  in- 
structed that  the  jury,  to  convict,  should  find 
that  accused  sold  intoxicating  liquor  on  or  about 
April  8th,  as  alleged,  a  clerical  error  in  a  part 
of  the  charge,  that  if  the  Jury  should  find  that 
accused  sola  intoxicating  liquor  on  or  about  the 
8th  day  of  October  they  should  convict,  was  not 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  58  1990,  1991,  1994,  1995, 
3168;  Dec.  Dig.  g  822.*) 

3.  Criminal  Law  (§  780*)— Illegal  Bale— 
Prosecution— Instructions. 

In  a  prosecution  for  violation  of  the  local 
option  law,  where  if  the  state's  evidence  was 
true  the  prosecuting  witness  bought  the  liquor 
from  accused,  and  if  accused's  evidence  was  true 
it  showed  that  accused  did  not  sell  any  liquor, 
and  tended  to  show  that  the  prosecuting  wit- 
ness sold  the  liquor  to  a  third  person,  failure 
to  charge  that  the  prosecuting  witness  was  an 
accomplice  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1860;  Dec.  Dig.  {  780.*] 

Appeal  from  McCulloch  County  Court;  C. 
A.  Wright,  Judge. 

Jim  Reno  was  convicted  of  violating  the  lo- 
cal option  law,  and  appeals.  Affirmed. 

J.  E.  Brown,  Co.  Atty.,  and  F.  J.  McCord. 
Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days* 
imprisonment  in  the  county  jail. 

The  first  ground  of  the  motion  for  a  new 
trial  complains  that  the  court  erred  in  try- 
ing the  case  out  of  Its  regular  order  upon  the 
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docket  There  la  no  element  of  surprise  or 
Injustice  shown  by  the  facts  In  connection 
with  this  matter.  The  other  cases  were  post- 
poned or  continued,  and  appellant's  case 
reached  upon  the  regular  call. 

The  second  ground  of  the  motion  complains 
that  the  court  erred  in  that  part  of  the 
charge  wherein  the  court  charged  the  jury 
that  the  appellant  was  charged  with  the  of- 
fense of  selling  Intoxicating  liquor  on  or 
about  the  8th  day  of  April,  1908,  and  then 
charged  the  jury  that  If  they  should  find  that 
the  appellant  sold  intoxicating  liquor  on  or 
about  the  8th  of  October,  1908,  they  should 
convict.  This  is  clearly  a  clerical  error,  as 
suggested  by  the  court  in  signing  the  bill,  and 
when  the  charge  Is  read  as  a  whole  It  tells 
the  Jury  they  must  find  beyond  a  reasonable 
doubt  that  defendant  sold  intoxicating  liquor 
on  or  about  April  8th,  as  alleged  in  the  in- 
dictment. Clerical  errors  of  this  character 
will  not  be  the  basis  for  reversal  of  the  case. 
See  Moore  v.  State  (Tex.  Cr.  App.)  114  S. 
W.  807. 

The  third  ground  of  the  motion  complains 
that  the  court  erred  in  not  instructing  the 
jury  that  the  witness  Jim  Scarborough  was 
an  accomplice,  Instead  of  leaving  it  to  the 
jury  to  decide  whether  he  was  an  accomplice, 
This  objection  Is  not  tenable.  The  charge 
complained  of  is  not  properly  nor  accurately 
drawn;  but  appellant  does  not  complain  of 
the  charge  In  the  respect  suggested,  but  in- 
sists that  the  court  should  have  charged  that 
the  prosecuting  witness  was  an  accomplice, 
If  the  state's  testimony  be  true,  the  prose- 
cuting witness  bought  the  whisky  from  ap- 
pellant If  the  defense's  testimony  Is  true, 
appellant  did  not  sell  any  whisky  at  all; 
and  It  suggests  that  the  prosecuting  witness 
sold  the  whisky  to  Wlnstead,  the  party  to 
whom  it  was  sold,  and  not  appellant  If  the 
prosecuting  witness  sold  the  whisky,  he  could 
not  be  an  accomplice,  but  a  principal,  add 
therefore  individually  guilty,  regardless  of 
appellant 

The  evidence  clearly  supports  the  verdict, 
and  the  judgment  is  in  all  things  affirmed, 


EARLY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  March 
20, 1909.  Rehearing  Denied  June  23, 1909.) 

Witnesses  (f  345*)  —  Codefkndant— Cboss 
Examination— Pbiob  Conviction. 

Where'  accused  offered  as  a  witness  his  co- 
defendant,  who  had  been  previously  tried  and 
acquitted,  and  he  testified  that  it  was  he  and 
not  defendant  that  killed  deceased,  and  that  de- 
fendant was  not  an  accessory,  the  state  was 
properly  permitted  to  prove  on  cross-examina- 
tion that  the  witness  had  been  twice  convicted 
of  the  murder  in  H.  county  before  he  was  final- 
\j  acquitted  on  change  of  venue  in  J.  county. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent  Dig.  ft  1127,  1128;  Dec.  Dig.  {  345.*] 


Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Jack  Early  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Affirmed. 

V.  L.  Shurtleff  and  Morrow  &  Smlthdeal, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  penitentia- 
ry. This  case  has  been  before  this  court  on 
former,  appeal.  For  a  statement  of  the  case, 
see  opinion  on  former  appeal,  reported  In 
50  Tex.  Cr.  R.  844,  97  S.  W.  82. 

The  only  question  in  this  record  which  we 
deem  necessary  to  review  is  the  matter  com- 
plained of  in  bill  of  exceptions  No.  2,  which 
is  as  follows:  Harmle  Horn  was  placed  up- 
on the  witness  stand,  and  after  it  bad  been 
shown  by  the  testimony  that  Harmle  Horn 
had  been  indicted  with  Jack  Early,  the  de- 
fendant herein,  for  the  murder  of  the  de- 
ceased, J.  T.  Calloway,  and  it  further  ap- 
peared from  the  testimony  of  said  Horn  on 
direct  examination  that  he  had  been  tried 
on  change  of  venue  to  Johnson  county  and 
had  been  acquitted  of  the  murder  of  said 
Calloway,  and  after  said  Horn  had  testified 
on  direct  examination  for  the  defendant 
that  he  cut  and  stabbed  said  deceased  and 
killed  him,  and  that  Jack  Early,  although 
present  at  the  time,  did  not  aid  or  encour- 
age him  by  words  or  gestures,  and  did  not 
strike  the  said  Calloway,  and  that  the  said 
Early  did  absolutely  nothing  toward  the  com- 
mission of  the  offense  charged,  and  after  the 
foregoing  facts  had  been  put  in  evidence,  the 
state,  on  cross-examination  of  the  said  Har- 
mle Horn,  asked  the  said  Horn  if  It  was  not  a 
fact  that  before  his  trial  in  Johnson  county, 
in  which  be  was  acquitted  of  the  murder  of 
the  said  Terrell  Calloway,  he  bad  been  con- 
victed of  the  murder  of  the  said  Terrell  Call- 
oway twice  In  Hill  county,  to  which  ques- 
tion and  answer  thereto  appellant  object- 
ed, for  the  reason  that  said  testimony  was 
inadmissible,  prejudicial  to  the  rights  of  ap- 
pellant, and  tended  to  throw  no  light  on 
the  controversy  between  the  state  of  Texas 
and  the  defendant,  and  because,  the  said 
Harmle  Horn  having  been  acquitted  of  the 
murder  of  Terrell  Calloway,  the  trial  in 
which  he  was  acquitted  was  a  Judicial  de- 
termination of  the  fact  that  he  was  not  guil- 
ty of  such  offense,  and  the  fact  that  he  had 
been  convicted  and  the  conviction  set  aside 
was  conclusive  as  a  matter  of  law  of  the 
fact  that  said  convictions  were  illegal,  and 
it  was  not  proper  or  right  to  prejudice  the 
defendant  in  the  minds  of  the  jury  by  prov- 
ing such  convictions.  The  court  overruled 
said  objections,  and  the  witness  testified  that 
he  had  been  convicted  twice  in  Hill  county 
for  murder  In  the  second  degree  in  the  case 
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charging  him  with  the  murder  of  Terrell 
Calloway,  of  which  offense  he  was  after- 
wards acquitted  In  Johnson  county. 

There  was  no  error  in  the  admission  of 
this  testimony.  See  Bennett  v.  State,  43 
Tex.  Cr.  R.  241,  64  s.  W.  264.  In  the  case 
of  Jackson  v.  State,  83  Tex.  Cr.  R.  281,  26 
S.  W.  194,  622,  47  Am.  St  Rep.  30,  we  held 
on  a  trial  for  robbery,  where  appellant  plac- 
«d  his  acquitted  codefendant  upon  the  stand 
as  a  witness,  and  proposed  to  prove  by  him 
that  be  (the  witness)  had  been  tried  and  ac- 
quitted of  the  offense,  which  testimony,  on 
objection  by  the  state,  was  excluded,  we 
held  that  the  testimony  was  admissible  to 
prove  that  a  witness  who  had  been  charged 
-with  an  infamous  crime  was  acquitted  there- 
of. The  rules  of  this  court  have  always  per- 
mitted the  fact  that  appellant  had  been  in- 
dicted for  a  felony  to  be  Introduced  in  evi- 
dence. It  has  also  been  held,  as  seen  above 
In  the  Jackson  Case,  that  it  Is  proper  for 
the  party  so  charged  to  prove  that  he  has 
been  acquitted.  We  hold  that,  if  it  is  right 
for  a  witness  to  show  that  12  men  thought 
him  not  guilty  or  acquitted  him,  the  state 
ought  to  show  that  two  other  juries  thought 
he  was  guilty.  If  the  witness  can  prove  one 
of  the  facts,  we  think  the  state  ought  to  be 
permitted  to  prove  the  other  two.  The  rules 
of  the  Supreme  Court  do  not  authorize  the 
introduction  of  testimony  to  the  effect  that 
a  witness  has  been  indicted;  but  the  rules 
of  this  court  do.  The  sheer  fact  that  a  par- 
ty Is  indicted  evidences  only  the  further 
fact  that  12  men  thought  he  was  guilty,  and, 
If  this  is  admissible,  then  with  equal  force 
It  should  be  admitted  that  12  other  men  un- 
der their  oaths  said  he  was  guilty.  When 
he  has  a  right  to  prove,  as  stated  In  the 
Jackson  Case,  supra,  that  12  men  thought 
lie  was  not  guilty — that  is,  acquitted  him — 
then  with  equal  force,  justice,  and  reason 
the  converse  party  should  be  permitted  to 
prove  that  two  juries  thought  or  decided 
and  Judicially  determined  that  he  was  guil- 
ty. So  believing,  we  do  not  think  this  testi- 
mony was  inadmissible;  but,  even  conced- 
ing it  was  not  admissible,  still  It  was  not 
-such  error  as  would  justify  a  reversal  of 
this  case. 

This  is  the  only  question  necessary  to  be 
discussed  In  this  record,  and  finding  no  er- 
ror in  the  same,  the  judgment  is  In  all  things 
affirmed. 


COTTON  v.  STATU 

■(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1900.    On  Rehearing,  June  23,  1009.) 

1.  Intoxicating  Liquors  ({  229*)— Evidence. 

On  a  prosecution  for  violation  of  the  liq- 
uor law,  there  was  no  error  in  not  permitting 
accused  to  testify  that  he  did  not  Intend  to  sell 
an  intoxicating  liquor,  where  he  was  permitted 


to  testify  that  he  did  not  believe  that  the  liq- 
uid was  intoxicating. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  I  229.*] 

2.  Intoxicating  Liquors  ({  239*)— Instbuc- 
tions. 

Where,  on  a  prosecution  for  a  violation  of 
the  liquor  law,  it  appeared  that  defendant  pur- 
chased four  quarts  of  whisky  practically  at  the 
same  time,  it  was  not  error  to  refuse  an  instruc- 
tion that  if  the  jury  found  the  defendant  guilty 
they  Bhould  state  in  their  finding  which  one  of 
the  four  transactions  he  was  guilty  of. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  239.*] 

3.  Intoxicating  Liquobs  (|  239*)— Instruc- 
tions. 

Where,  on  a  prosecution  for  violation  of 
the  liquor  law,  it  appeared  that  defendant  sold 
straight  whisky,  and  a  doctor  thereafter  put 
medicine  in  it  tor  the  prosecuting  witness,  it 
was  proper  to  refuse  to  charge  that  if  defend- 
ant believed  the  liquor  was  not  an  intoxicating 
one,  but  a  medical  compound  to  be  used  under 
the  prescription  of  a  physician,  defendant  was 
not  guilty. 

J;Ed.  Note.— For  other  cases,  see  Intoxicating 
quors,  Dec  Dig.  f  239.*] 

Appeal  from  Bosque  County  Court;  P.  S. 
Hale,  Judge. 

Hosle  Cotton  was  convicted  of  violation  of 
the  liquor  law,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $25  and  20  days' 
Imprisonment  In  the  county  jalL 

The  Assistant  Attorney  General  moves  to 
strike  out  the  statement  of  facts  In  this  case, 
on  the  ground  that  same  was  not  filed  in 
the  court  below.  Upon  an  examination, 
same  discloses  no  file  mark  upon  the  state- 
ment of  facts.  Accordingly  the  motion  to 
strike  out  Is  sustained.  In  the  absence  of 
statement  of  facts,  there  is  nothing  In  this 
record  requiring  a  review. 

The  judgment  Is  affirmed. 

On  Rehearing. 

This  case  on  a  previous  day  of  this  term 
was  affirmed.  At  that  time  the  record  con- 
tained no  statement  of  facts;  hence  there 
was  nothing  authorizing  a  reversal  thereof, 
nor  anything  that  could  be  seriously  con- 
sidered However,  appellant  has  filed  prop- 
er certificate  showing  that  statement  of  facts 
was  filed  in  the  time  allowed  by  statute,  and 
the  case  now  comes  before  us  on  motion  for 
rehearing. 

BUI  of  exceptions  No.  1  complains  that 
while  the  defendant  was  upon  the  witness 
stand  In  his  own  behalf  be  was  asked  by  his 
counsel,  after  he  had  described  the  contents 
of  the  four  quarts  of  liquor  purchased  by  the 
witness  R.  L.  Martin,  and  especially  with  ref- 
erence to  the  quart  filled  under  Dr.  Powell's 
prescription,  if  he  believed  at  the  time  he 
sold  It  this  compound  was  Intoxicating,  and 


••For  other  cuts  ioe  same  topic  and  lection  NUMBER  la  Deo.  *  Am.  Digs.  1*07  to  date,  ft  Reporter  Indexea 


Digitized  by 


Google 


Tex.) 


BENNETT 


v.  STATE. 


433 


whether  or  not  he  Intended,  at  the  time  he 
made  the  Bales  to  said  Martin,  to  sell  In- 
toxicating liquors.  The  state  objected,  on 
the  ground  that  the  defendant's  Intention  In 
making  the  sale  or  sales  was  Immaterial  and 
Irrelevant  If  permitted  to  answer,  the  wit- 
ness would  have  said  that  said  compound 
was  not  Intoxicating,  and  it  was  not  his  In- 
tention to  sell  an  Intoxicating  liquor,  if  the 
same  was  Intoxicating.  The  court  explains 
the  bill  by  stating  that  defendant  was  per- 
mitted by  the  court  to  testify  that  he  did  not 
believe  that  the  four  quarts  of  liquid  he  sold 
R.  L.  Martin  were  intoxicating.  This  dis- 
poses of  appellant's  bill  of  exceptions. 

Bill  of  exceptions  No.  2  complains  that  the 
court  erred  In  refusing  to  give  appellant's 
special  charge  to  the  jury,  to  the  effect,  If 
tbey  found  defendant  guilty,  to  state  In  their 
finding  which  one  of  the  four  transactions 
they  found  him  guilty  of.  There  was  no  er- 
ror In  this  ruling  of  the  court  Appellant 
purchased  the  four  quarts  of  whisky  practical- 
ly at  the  same  time,  or  at  least  it  was  not 
error  for  the  jury  not  to  be  Instructed  as  re- 
quested by  appellant 

Special  charge  Ma  1  was  covered  by  the 
main  charge  of  the  court 

Special  charge  No.  2,  refused  by  the  court, 
In  substance,  asked  the  court  to  instruct  the 
Jury,  if  defendant  in  good  faith  believed  that 
the  liquor  sold  was  not  an  Intoxicating  liquor, 
but  a  medical  compound,  to  be  used  In  cases 
of  actual  sickness  tinder  the  prescription  and 
the  direction  of  a  regular  practicing  physi- 
cian, to  find  the  defendant  not  guilty.  The 
evidence  suggests  no  such  issue.  Appellant 
sold  straight  whisky,  and  the  doctor  subse- 
quently put  medicine  in  the  whisky  for  the 
prosecuting  witness,  and  there  was  no  error 
in  the  refusal  of  the  court  to  give  the  special 
charge  asked  by  appellant 

There  Is  no  error  In  this  record  authorizing 
a  reversal  of  the  judgment,  and  the  motion 
for  rehearing  ls'ln  all  things  overruled. 


BENNETT  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  12, 
1909.    On  Rehearing,  Jane  23,  1909.) 

On  Motion  tor  Rehearing. 
Ihtoxicatinq  Liquors  (J  236*)— Unlawful 
Sajlb — Evidence — Sufficiency  to  Soppobt 
Conviction. 

In  a  prosecution  for  unlawfully  gelling  In- 
toxicating liquors  in  violation  of  the  local  op- 
tion law,  evidence  held  Insufficient  to  support  a 
conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
^oors,  Cent  Dig.  H  800-822;  Dec  Dig.  f 

Appeal  from  Brown  County  Court;  A.  M. 
Brnmfleld,  Judge. 

Cad  Bennett  was  convicted  of  unlawfully 
selling  Intoxicating  liquors,  and  he  appeals. 
Reversed. 
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F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  had  in  the  county  court  of  Brown 
county,  Tex.,  on  the  9th  day  of  July,  1908, 
finding  him  guilty  of  unlawfully  selling  In- 
toxicating liquors  In  said  county  and  assess- 
ing his  punishment  at  a  fine  of  $50  and  80 
days'  confinement  in  the  county  jail. 

It  was  admitted  that  local  option  was  in 
force  In  Brown  county,  Tex.,  on  the  2d  day 
of  July,  1908,  and  Is  still  In  force,  and  had 
been  In  force  for  more  than  a  year  prior  to 
the  date  last  named.  The  state  proved  by 
EL  W.  Prince,  a  negro,  that  he  bought  from 
one  Sim  McLemore,  who  worked  In  the  back 
of  appellant's  lunch  counter  and  little  store, 
a  half  pint  of  whisky;  that  he  went  to  this 
place  on  the  2d  day  of  July,  1908,  and  told 
McLemore  that  he  wanted  some  whisky; 
that  he  got  a  half  pint  In  the  kitchen,  and 
then  went  Into  the  front  room  and  got  a 
half  pint  from  under  the  counter,  and  return- 
ed and  gave  him  both  half  pints,  for  which 
he  paid  $1  and  went  out  He  was  unac- 
quainted with  the  appellant  and  did  not 
see -him  at  the  store  at  the  time.  Sim  Mc- 
Lemore testified  that  he  sold  this  witness 
two  half  pints  of  whisky;  that  he  got  a 
half  pint  out  of  the  kitchen,  and  then  went 
In  the  front  room,  where  Bennett  was  run- 
ning a  little  store  and  lunch  counter,  and 
carried  cigars  and  tobacco,  and  got  a  half 
pint  of  whisky  out  of  a  box  under  the  coun- 
ter; that  appellant  was  In  the  store  at  the 
time  he  got  the  half  pint  from  under  the 
counter,  but  he  says,  he  does  not  think  ap- 
pellant saw  him  get  the  ^whisky ;  that  after 
a  while  he  went  and  put  the  money  in  the 
cash  drawer,  but  he  does  not  think  Bennett 
saw  him  do  this.  He  also  testifies  that  he 
did  not  know  who  the  whisky  belonged  to 
which  he  sold,  but  it  was  not  his.  He  admit- 
ted that  for  the  sale  of  the  whisky  to  Prince 
he  was  arrested  and  pleaded  guilty,  and  was 
then  serving  his  sentence.  In  addition  to 
this,  he  testifies  that  one  day  before  this 
appellant  had  some  whisky  In  a  quart  bottle 
and  looked  at  It  and  said,  "Sim,  we  are 
drinking  too  much  whisky ;  we  are  drinking 
up  all  the  profits."  The  sheriff  of  the  county 
testified  that  on  this  day  he  searched  ap 
pellant's  place  of  business  and  found  a  jug 
partly  full  of  whisky  and  a  quart  bottle 
partly  full,  and  that  appellant  said  It  was 
his  whisky,  and  that  he  kept  it  for  his  own 
use.  It  was  shown  by  the  witness  Ward  that 
about  the  1st  day  of  July  he  carried  a  small 
box  from  the  express  office  to  appellant's 
place  of  business  near  the  Frisco  Depot,  and 
that  appellant  told  him  that  it  contained 
whisky.  The  court  gave  a  correct  charge  to 
the  Jury,  and  among  other  Instructions  was 
one  given  at  the  request  of  appellant  to  this 
effect:  "Yon  are  Instructed  tuat  the  witness 
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Sim  McLemore  1ft  In  law  an  accomplice,  and. 
before  yon  'can  convict  the  defendant  on  his 
testimony  he  must  not  only  be  corroborated 
as  to  the  commission  of  the  offense,  but  also 
by  evidence  tending  to  show  defendant's  con- 
nection with  Its  commission;  and  in  this 
case,  if  yon  do  not  believe  the  witness  Sim 
McLemore  was  and  is  corroborated  by  other 
evidence  tending  to  show  that  defendant  was 
a  party  to  the  sale  of  the  whisky  by  .Mc- 
Lemore to  H.  W.  Prince,  yon  will  acquit 
the  defendant,  and  say  by  your  verdict,  'We, 
the  Jury.  And  the  defendant  not  guilty.'" 
In  this  connection  it  should  be  stated  that 
the  state  also  introduced  another  witness,  by 
the  name-  of  Will  Lane,  who  corroborated 
fully  the  testimony  of  the  witness  McLemore 
and  Prince  as  to  the  sale  of  the  whisky. 

The  verdict  is  assailed  quite  vigorously 
on  the  ground  that  it  Is  unsupported  by  the 
the  testimony.  We  think  the  inference  a 
reasonable  and  fair  one  that  this  negro, 
who  took  whisky  not  his  own,  and  evidently 
belonging  to  appellant  from  appellant's 
place  of  business,  took  pay  for  It,  and  put 
the  money  for  such  sale  in  the  cash  drawer 
of  appellant,  without  comment  or  objection, 
when  the  fact  of  appellant  having  whisky 
in  considerable  quantities  in  his  possession 
Is  considered  In  connection  with  his  remark 
that  they  were  drinking  up  the  profits  of  the 
business,  Is  sufficient  to  justify  and  sustain 
the  conclusion  that  the  sale  was  not  only  by 
his  connivance,  but  by  his  consent  and  under 
his  direction. 

Finding  no  error  in  the  proceedings  of  the 
court  below,  It  Is  ordered  that  the  judgment 
of  conviction  be,  and  the  same  is  hereby,  In 
all  things  affirmed. 

On  Rehearing. 

This  case  was  affirmed  on  a  former  day  of 
this  term.  The  only  matter  about  which  we 
had  any  difficulty  was  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  We  then 
had  some  doubt  as  to  the  sufficiency  of  the 
evidence,  even  on  the  record  as  It  then  ap- 
peared. The  statement  of  facts,  as  copied 
in  the  transcript,  however,  In  fact,  contain- 
ed a  glaring  misstatement  that  reversed  the 
whole  sense  of  the  testimony  of  McLemore, 
who  was  the  principal  witness.  As  It  ap- 
pears in  the  transcript  he  is  made  to  say 
this:  "I  do  not  think  he  [appellant]  saw 
me,  and  I  told  him  what  I  had  done."  This, 
In  connection  with  the  deposit  of  the  money 
in  the  cash  drawer  as  the  result  of  the  same, 
was  held  sufficient  to  visit  appellant  with  a 
guilty  knowledge  of,  and  partlcipancy  in, 
the  sale.  A  showing  is  now  made  that  this 
sentence  should  read:  "I  do  not  think  he 
saw  me,  and  I  did  not  tell  him  what  I  had 
done."  With  the  statement  of  facts  correct- 
ed, it  Is,  we  think,  clear  that  the  testimony 
Is  not  sufficient,  considering  that  McLemore 
was  an  accomplice,  to  sustain  the  verdict. 


We  are  always  reluctant'  to  set  aside  ver- 
dicts of  juries  which  have  received  the  ap- 
proval of  the  trial  court ;  but  in  this  case  we 
are  convinced,  on  full  reflection,  that  there 
was  not  sufficient  evidence  In  the  record  to 
form  a  basis  of  conviction. 

So  believing,  the  motion  Is  granted,  and 
the  cause  reversed  and  remanded  for  anoth- 
er trial. 


FORD  v.  STATE. 
(Court  of  Criminal  Anneals  of  Texas.  June  9, 

Criminal  Law  (|  1094»)  —  Record  —  State- 
ment of  Facts— Bill  of  Exceptions. 
Where  the  matters  presented  in  the  motion 

for  a  new  trial  cannot  be  revised,  because  a  bill 

of  exceptions  was  not  reserved  during  the  trial 

and  because  a  statement  of  facts  was  not  filed, 

the  judgment  will  be  affirmed. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent.  Dig.  H  2807,  3204;   Dec  Dig.  5 

1094.*] 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  B.  R.  Campbell,  Judge. 

Jeff  Ford  was  convicted  of  assault  with 
Intent  to  murder,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  assault  to  murder;  the  punishment  be- 
ing assessed  at  four  years'  confinement  In 
the  penitentiary. 

No  bills  of  exception  were  reserved  during 
the  trial,  nor  was  a  statement  of  facta  filed. 
The  appeal,  then,  Is  before  us  In  such  a 
manner  that  the  matters  presented  in  mo- 
tion for  a  new  trial  cannot  be  revised. 

There  being  no  error  suggested  which  can 
be  considered,  the  judgment  will  be  affirmed ; 
and  It  Is  accordingly  so  ordered. 


EVANS  v.  STATE. 
(Court  of  Criminal  Anneals  of  Texas.   June  9, 

Homicide  ft  340*)  —  Appeal  —  Harmless  ER- 
ROR— lN8TBUCTTnWR. 

In  a  prosecution  for  assault  with  intent  to 
murder,  it  appeared  that  accused  at  the  time  of 
the  alleged  offense  was  visiting  the  scarlet  dis- 
trict of  a  town  in  an  intoxicated  condition.  He 
testified  that  he  fell  asleep  at  one  house  with 
his  money  in  his  hand,  and  awoke  to  find  a  man 
and  woman  on  top  of  him  and  his  money  gone ; 
that  he  began  to  fight  the  man  with  a  pocket 
knife  to  recover  the  money,  and  the  injured  wo- 
man attempted  to  restrain  him,  he  striking  at 
both  of  them  with  his  knife;  that  the  woman 
retired  upon  the  arrival  of  a  second  man,  who 
took  a  hand  in  the  fight.  The  court  charged 
that  violence  used  to  the  person  of  another  does 
not  amount  to  assault,  where  used  to  prevent 
an  intrusion  upon  the  lawful  possession  of  prop- 
erty, or  in  self-defense  against  unlawful  vio- 
lence, but  that  only  that  degree  of  violence  must 
be  used  which  is  necessary,  and  If  th*  injured 
person,  alone  or  together  with  another,  assault- 
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cd  accused  or  Attempted  to  take  money  from  his 
possession,  and  accused  assaulted  her,  either  in 
defense  of  himself  against  her  assault  or  in  pre- 
venting' the  taking  of  the  money,  and  used  no 
more  force  than  was  necessary,  or  if  the  Jury 
bad  a  reasonable  doubt  whether  be  was  acting 
in  defense  of  his  person  or  property,  accused 
should  be  acquitted,  but  if  the  jury  believed 
that  when  accused  assaulted  the  Injured  person 
(if  he  did  assault  her)  he  was  not  acting  In  the 
neeeaaary  defense  of  himself  from  an  actual  as- 
sault, the  danger  then  being  imminent,  and  not 
in  defense  of  his  property,  or  If  he  used  more 
force  than  was  necessary,  be  would  be  guilty. 
Held,  that  the  charge.  If  erroneous,  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !!  715-720;  Dec.  Dig.  {  340.»] 

Appeal  from  District  Court,  Wichita 
County;  J.  T.  Montgomery,  Judge. 

John  Evans  was  convicted  of  assault  with 
intent  to  murder,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  district  court  of  Wichita  county,  char- 
ged witi>  assault  with  Intent  to  murder  one 
Gertrude  Andrews.  He  was  on  the  7th  day 
of  February,  1908,  convicted  of  aggravated 
assault,  and  his  punishment  assessed  at  a 
fine  of  $500  and  Imprisonment  In  the  county 
Jail  for  one  year. 

There  la  no  bill  of  exceptions  contained  In 
the  record.  The  evidence  abundantly  sus- 
tains the  conviction.  The  only  complaint  of 
the  charge  of  the  court  of  any  consequence 
is  In  respect  to  the  ninth  paragraph  of  same. 
This  paragraph  is  as  follows:  "Ton  are 
further  charged  that  violence  used  to  the 
person  of  another  does  not  amount  to  as- 
sault In  the  following  cases:  (a)  In  pre- 
venting or  Interrupting  an  Intrusion  upon 
the  lawful  possession  of  property,  (b)  In 
self-defense  against  unlawful  violence  offer- 
ed to  his  person  or  property;  but  where 
violence  is  permitted  in  defense  of  the  per- 
son or  property,  only  that  degree  of  vio- 
lence must  be  used  which  Is  necessary  to 
effect  such  purpose.  Ton  are  therefore  char- 
ged that  If  you  believe  from  the  evidence 
that  Gertrude  Andrews,  either  alone  or  to- 
gether with  any  other  person,  assaulted  the 
defendant,  or  took  or  attempted  to  take  from 
the  defendant  any  money  then  in  his  pos- 
session, and  that  defendant  assaulted  the 
said  Gertrude  Andrews,  either  in  defense  of 
himself  against  such  assault,  or  In  prevent- 
ing or  Interrupting  the  taking  of  defend- 
ant's money  from  his  possession,  and  that 
defendant  used  no  more  force  than  was  nec- 
essary to  defend  himself  or  property,  or  if 
you  nave  a  reasonable  doubt  as  to  whether 
the  defendant  was  so  acting  In  defense  of 
his  person  or  property,  then  you  are  char- 
ged that  the  assault  was  justifiable,  and  you 
will  acquit  the  defendant  of  any  degree  of 
the  offense  charged.  But  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 


at  the  time  the  defendant  assaulted  Gertrude 
Andrews  (If  he  did  assault  her)  he  was  not 
acting  in  the  necessary  defense  of  himself 
from  an  actual  assault,  or  from  any  threat- 
ened assault,  the  danger  then  being  Imminent, 
and  not  in  defense  of  his  property  as  above 
charged  against  any  intrusion,  or  that  he 
used  more  force  than  was  necessary,  then 
the  defendant  would  be  guilty  of  an  assault" 

We  do  not  believe,  as  applied  to  the  facts 
of  this  case,  that  the  charge  of  the  court  is 
erroneous,  or,  if  this  should  be  conceded,  we 
do  not  think  we  could  hold  that  it  is  such 
an  error  as  could,  in  the  nature  of  things, 
have  injured  appellant.  Appellant  lived 
in  Vernon,  and  had,  it  seems,  the  reputation 
of  being  a  quiet  inoffensive  man.  He  came 
during  the  month  of  October,  1907,  to  Wich- 
ita Falls,  and  went  into  the  scarlet  district, 
and  in  the  course  of  a  short  time  injured  at . 
least  one  man  rather  seriously  and  cut  more 
or  less  severely  three  women.  He  claims 
that  he  lost  his  money  In  that  district  and  is 
unable  to  give  a  very  clear  statement  of  it. 
Indeed,  all  the  evidence  shows  that  he  was 
very  drunk  and  in  a  sense  was  in  an  irre- 
sponsible condition.  He  says  he  first  went 
to  the  place  where  the  Andrews  woman  was, 
who  was  at  the  time  talking  with  a  man; 
that  he  stayed  there  some  10  or  15  minutes, 
and  then  went  to  the  place  known  as  the 
"Goodman  Place,"  and  found  there  a  woman 
named  Harris,  who  put  him  to  bed  and  he 
went  to  sleep.  He  describes  the  incident 
briefly  in  this  manner:  "The  next  I  re- 
member there  was  a  man  and  woman  on  me. 
The  man  was  the  man  who  was  at  the  first 
house  I  came  to ;  that  man  and  that  woman. 
I  could  not  tell  what  they  were  doing,  ex- 
cept they  were  right  on  me.  I  suppose  they 
got  my  money.  I  think  this,  because  I  laid 
down  with  the  money  in  my  hand,  and  when 
I  woke  np  I  did  not  have  it  I  then  went 
to  fighting  this  man  to  get  my  money.  I 
had  a  knife  with  the  little  blade  open.  The 
knife  you  hare  is  the  one.  I  was  trying  to 
get  the  man  to  give  up  the  money.  This  wo- 
man had  hold  of  the  back  of  my  shoulder, 
trying  to  pull  me  off.  I  did  like  any  one 
else  in  a  fight.  I  was  swinging  my  knife 
around  at  the  whole  bunch.  I  remember 
this  fellow  Turner.  He  came  while  I  was 
there.  He  tried  to  pull  me  off  this  man. 
The  woman*  ran  out  Just  as  he  (Turner)  came 
in  the  door.  If  I  cut  the  woman  at  any 
time,  it  must  have  been  while  In  there.  I 
did  not  cut  her  after  that  time.  I  did  not 
try  to  cut  her  after  that  time."  We  think, 
under  the  facts  as  they  were  applied,  that 
the  charge  of  the  court  is  not  erroneous, 
and  in  any  event  it  was  not  of  a  character 
that  could  possibly  have  Injured  appellant. 

There  is,  in  the  light  of  the  record,  no 
other  question  that  requires  discussion. 

Finding  no  error  In  the  proceedings  of 
the  court  below,  the  Judgment  is  affirmed. 
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EIRE  STATE. 
(Court  of  Criminal  Ajgg^j*  of  Texas.   June  9, 

1.  Criminal  Law  (J  829*)— Trial— Refusal 
of  Requests. 

It  was  not  error  to  refuse  a  charge  em- 
braced in  others  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011 ;  Dec  Dig.  5  £29.*] 

2.  Criminal  Law  ({  406*) — Admissibility  or 
Evidence— Admissions. 

In  a  prosecution  for  carrying  a  pistol, 
where  accused  denied  having  the  pistol,  and 
claimed  that  one  H.  had  it,  evidence  that  ac- 
cused, while  out  on  bail  pending  trial,  told  the 
sheriff  that  if  the  sheriff  would  give  him  a 
chance  to  pay  his  fine  he  would  plead  guilty 
and  have  H.  prosecuted  for  carrying  accused  s 
pistol  on  a  certain  occasion,  was  admissible  as 
an  admission  that  the  pistol  was  accused's  and 
that  he  had  it  on  the  occasion  in  question. 

[Ed.  N*">. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  894-917;  Dec.  Dig.  g  406.*] 

8.  Criminal  Law  (§  1169*)— Appeal— Review 
—  Harmless  Error  — Admission  of  Evi- 
dence. 

In  a  prosecution  for  carrying  a  pistol, 
where  accused  had  left  a  dance  in  another  couir- 
ty  and  came  to  the  county  where  he  was  tried, 
spending  the  night  at  a  house  where  he  had  the 
pistol,  and  he  carried  it  away  with  him  next 
morning,  the  admission  of  evidence  that  he  had 
the  pistol  at  the  dance  in  the  other  county,  if 
error,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  58  3137-3143;  Dec.  Dig.  5 
1169.*] 

Appeal  from  Falls  County  Court;  W.  E. 
Hunnicutt,  Judge. 

Sam  Kirk  was  convicted  of  carrying  a 
pistol,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  carrying  a  pistol ;  his  punishment  be- 
ing assessed  at  a  fine  of  $100. 

When  first  seen  with  a  pistol,  It  was  at  a 
party  In  Limestone  county.  He  went  from 
the  party,  spent  the  night  at  the  residence 
of  Hewett,  had  the  pistol  there,  and  took  it 
away  the  next  morning.  Such  is  the  testi- 
mony of  the  witness  Hewett  There  is  fur- 
ther evidence  introduced  to  the  effect  that 
appellant  offered  to  plead  guilty  in  a  conver- 
sation had  with  the  sheriff,  If  the  sheriff 
would  give  him  a  chance  to  pay  his  fine.  In 
this  same  conversation  appellant  said  he 
would  put  Hewett  In  for  carrying  his  (ap- 
pellant's) pistol  to  a  neighbor's  house  when 
he  (Hewett)  went  to  see  about  some  chick- 
ens. Appellant  denied  having  the  pistol, 
said  It  was  Hewett  who  had  the  pistol,  and 
introduced  evidence  corroborative  of  his 
statement  These  were  issues  of  fact  and 
were  solved  adversely  to  appellant  by  the 
Jury. 

Appellant  asked  .the  court  to  charge  the 
Jury,  if  they  believed  from  the  evidence  that 
the  pistol  in  controversy  was  the  property 


of  Simon  Hewett  they  would  acquit  This 
was  refused.  The  court  however,  gave  the 
following  requested  Instruction:  "If  you 
have  a  reasonable  doubt  as  to  who  carried 
the  pistol  to  or  from  Simon  Hewett's  house, 
if  you  believe  it  was  carried  there  by  any 
one,  you  will  acquit  the  defendant"  We  think 
this  charge,  taken  In  connection  with  the 
general  charge,  sufficiently  presented  the 
matter,  and  there  was'  no  error  in  refusing 
the  requested  instruction. 

Appellant  reserved  a  bill  of  exceptions  to 
the  introduction  of  the  testimony  of  Sher- 
iff Pool.    This  was  as  follows:    "I  met 
Sam  Kirk  near  Peacock's  saloon  In  the  city 
of  Marlin  at  the  last  term  of  this  court  and 
he  came  to  me  and  said,  if  I  would  give  him 
a  chance  to  pay  his  fine,  he  would  plead 
guilty  to  this  case,  and  then  put  Simon  He- 
wett in  for  carrying  his  (Sam  Kirk's)  pistol 
over  to  a  neighbor's  house  that  Sunday  to 
see  about  those  chickens.    Sam  Kirk,  the 
defendant  said:    'If  y«u  will  give  me  a 
chance  to  pay  my  fine,  I  want  to  plead  guilty 
to  my  case,  and  then  put  Simon  Hewett  in 
for  carrying  my  pistol  to  a  neighbor's  bouse 
where  he  (Simon  Hewett)  went  to  see  about 
some  chickens.'    I  was  not  trying  to  per- 
suade the  defendant  to  plead  guilty,  and  I 
never  have  advised  him  to  plead  guilty,  nor 
threatened  him,  nor  persuaded  him  in  any 
manner  whatever  to  plead  guilty.    At  the 
time  defendant  made  the  statement  above  de- 
tailed he  was  not  under  duress  or  restraint 
of  any  kind    He  had  been  arrested  some 
time  before  that  but  had  given  bond,  and 
was  out  under  bond    He  just  came  to  me 
and  asked  me  about  his  case,  as  to  when 
It  would  be  called  for  trial,  and  as  to  when 
he  would  have  to  come  to  court    I  didn't 
tell  him  that  it  would  be  better  for  him  to 
plead  guilty,  nor  did  I  tell  him  that  it  would 
be  the  best  thing  for  him  to  do,  nor  cheap- 
er for  him,  nor  anything  like  that  at  all." 
To  the  Introduction  of  this  testimony  ap- 
pellant urged  exceptions  upon  the  ground 
that  the  witness  was  sheriff  of  Falls  county 
at  the  time,  and  the  testimony,  if  true,  was 
a  statement  made  by  defendant  conditioned 
upon  the  granting  of  time  in  which  to  pay 
the  fine,  and  was  in  the  nature  of  a  proposi- 
tion of  compromise  by  defendant,  and  was 
not  binding  upon  the  defendant,  and  was  no 
evidence  of  guilt  but  was  a  circumstance 
that  if  detailed  to  the  jury,  would  preju- 
dice their  minds  against  appellant's  rights 
In  the  case,  and  was  in  the  nature  of  an  ar- 
gument before  the  jury  by  the  witness  that 
the  defendant  was  guilty  of  the  offense  for 
which  he  was  being  tried.  These  objections 
being  overruled,  the  witness  testified  as  stat- 
ed.   We  are  of  opinion  this  testimony  was 
admissible,  and  that  none  of  the  grounds 
urged  were  sufficient  to  exclude  it  There 
Is  a  clear  admission  that  it  waa  his  pistol, 
and  that  he  had  it    This  officer  had  no 
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right  to  compromise  with  him  about  the 
manner  of  paying  the  fine. 

Another  bill  recites  that  Hewett  was  per- 
mitted to  testify,  over  objection  of  appellant, 
as  follows:  "I  know  the  defendant,  Sam 
Kirk.  I  saw  him  at  a  dance  on  or  about 
the  18th  day  of  October,  1908,  at  the  home 
of  Sam  Jackson,  who  lived  over  In  Lime- 
itone  county.  Sam  Kirk  was  at  the  dance 
quite  a  while.  He  was  just  looking  around 
there.  I  saw  what  I  took  to  be  a  pistol 
under  the  waistband  of  Sam  Kirk's  pants 
while  he  was  at  the  dance.  I  was  sure  it 
was  a  pistol.  While  I  did  not  see  the  naked 
pistol  Itself,  I  am  satisfied  what  I  saw  was 
a  pistol.**  This  testimony  was  objected  to 
by  appellant  on  the  ground  that  the  court 
trying  this  case  bad  no  jurisdiction  of  what 
occurred  in  Limestone  county,  and  that  the 
testimony  would  tend  to  prejudice  the  minds 
of  the  jury  against  appellant  in  passing  up- 
on the  charge  for  having  carried  a  pistol 
In  Falls  county,  where  he  was  being  tried: 
that  It  was  irrelevant.  Immaterial,  and  prej- 
udicial to  the  rights  of  appellant  We  think 
there  was  no  error  in  admitting  this  testi- 
mony. The  appellant  went  from  this  party 
over  into  Falls  county  with  the  witness 
Hewett,  and  spent  the  night  at  Hewett's  res- 
idence. He  had  the  pistol  at  Hewett's  resi- 
dence, and  carried  It  away  from  there  with 
him  the  following  morning,  under  the  state's 
testimony.  Appellant  received  the  minimum 
punishment.  There  was  no  such  error  In 
this  respect  as  would  require  a  reversal. 

The  judgment  is  affirmed. 


MURRAY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   June  9, 

L  Intoxicating  Liqcobs  (§  239*)— Illegal 
Sale  — Cbwinal  Prosecution  —  Instbuo- 
tions— "Intoxicant.  '  * 

In  a  trial  for  violating  the  local  option 
law.  an  instruction  that  the  law  does  not  rec- 
ognize any  degree  in  intoxication,  and  any  al- 
coholic liquor  which  will  produce  intoxication 
in  any  degree  in  the  law  would  be  "intoxicating 
liquor.**  was  Incorrect;  an  "intoxicant"  being 
any  liquor  intended  for  use  as  a  beverage,  ot 
capable  of  being  so  used,  which  contains  alco- 
hol, obtained  either  by  fermentation  or  by  the 
additional  process  of  distillation,  in  such  a  pro- 
portion that  it  will  produce  Intoxication  woen 
taken  in  such  quantities  as  may  practically 
be  drunk. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  I  S36;  Dec.  Dig.  f  239.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  p.  3734.] 

2.  Criminal  Law  ({  419*)— Evidence— Heab- 
sat. 

In  a  trial  for  violating  the  local  option 
law,  testimony  of  witnesses  that  they  remem- 
bered on  a  certain  occasion  that  ladies  called 
on  defendant,  asking  him  to  qnit  selling  "Fros- 
ty," was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S  973:  Dec.  Dig.  §  419.*] 


•For  other  cases 


8.  Cbhiinal  Law  (|  291*)— Tbial— Plea  of 
Formes  Acquittal. 

While  the  Jura  was  out  considering  their 
verdict  in  a  trial  for  violating  the  local  option 
law,  accused  was  placed  on  trial  in  another 
case,  and  after  the  trial  had  proceeded  for 
some  time  the  jury  In  the  first  case  returned 
a  verdict  of  acquittal.  Held,  that  it  was  not  er- 
ror to  refuse  to  permit  accused  to  interpose  a 
plea  of  former  acquittal,  since,  if  accused  de- 
sired to  await  the  result  of  the  other  trial  in 
order  to  interpose  such  plea,  he  should  have  ask- 
ed for  a  postponement  of  the  second  trial  un- 
til the  verdict  in  the  first  case  was  brought 
into  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  5  667;  Dec.  Dig.  $  291.*] 

Appeal  from  Fisher  County  Court;  J.  D. 
Barker,  Judge. 

C.  F.  Murray  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  is  a  local  option 
conviction.  The  evidence  discloses  that  ap- 
pellant was  selling  "Frosty,"  "Ino,"  "Hiawa- 
tha," etc.  The  state  introduced  evidence  to  the 
effect  that  appellant  sold  quite  a  lot  of 
"Frosty,"  "Ino,"  and  "Hiawatha"  on  the  day 
of  the  alleged  infraction  of  the  law.  Three 
parties  bought,  it  seems,  at  the  same  time. 
Two  of  them  did  not  become  intoxicated; 
but  the  other  did,  as  we  gather  from  this 
record.  The  state  maintains  that  he  became 
intoxicated  from  drinking  the  "stuff"  bought 
of  appellant  Appellant  combatted  this  with- 
evidence  to  the  effect  that  this  party  drank 
"Peruna"  to  a  considerable  extent,  and  In  ad- 
dition took  other  drinks,  before  he  went  to 
appellant's  place  of  business,  at  a  picnic 
ground  some  four  miles  from  appellant's 
place  of  business.  There  was  a  great  deal 
of  testimony  introduced  to  the  effect  that 
the  "stuff"  appellant  sold  was  not  intoxicat- 
ing. It  became  an  issue  In  the  case  as  to 
whether  or  not  the  fluid  appellant  sold  was 
Intoxicating. 

In  this  condition  of  the  record  the  court 
charged  the  jury  as  follows:  "The  law  does 
not  recognize  any  degree  in  intoxication,  and 
any  alcoholic  liquor  which  will  produce  In- 
toxication in  any  degree  in  law  would  be  in- 
toxicating liquor."  The  court  also  gave  a 
charge  that  any  liquor  Intended  for  use  as 
a  beverage,  and  capable  of  being  so  used, 
which  contained  alcohol,  etc.,  In  such  pro- 
portion that  it  would  produce  intoxication 
when  drunk  in  reasonable  quantities,  such  as 
the  human  stomach  will  ordinarily  hold,  Is 
an  Intoxicant  The  two  charges  are  directly 
in  contradiction  of  each  other.  The  first 
quoted  is  not  correct  This  case  comes  with- 
in the  rule  laid  down  by  this  court  In  Decker 
v.  State,  39  Tex.  Cr.  R.  20,  44  S.  W.  845. 
See,  also,  Black  on  Intoxicating  Liquors,  | 
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2.  Mr.  Rlack  uses  this  Language:'  "Any  liquor 
Intended  for  use  as  a  beverage,  or  capable  of 
being  so  used,  which  contains  alcohol,  either 
obtained  by  fermentation  or  by  the  addition- 
al process  of  distillation,  In  such  a  proportion 
that  it  wUl  produce  intoxication  when  taken 
In  such  quantities  as  may  practically  be 
drunk,  Is  an  Intoxicant."  It  will  be  seen 
that,  tested  by  this  rule,  which  has  been 
adopted  by  this  court  in  all  of  its  decisions, 
the  first-quoted  charge  is  erroneous;  and 
this  Is  specially  emphasized  in  this  case,  as 
It  was  a  serious  question  on  the  trial  wheth- 
er or  not  the  liquor  sold  was  an  intoxicant 
This  charge  was  calculated  to  confuse  the 
jury,  and  especially  so  In  view  of  the  subse- 
quent charge  given;  the  two  propositions 
being  directly  in  conflict  The  great  weight 
of  the  evidence  In  this  case  is  to  the  effect 
that  the  fluid,  or  "stuff,"  as  the  witnesses 
called  It  sold  by  appellant  was  not  an  in- 
toxicant This  question  is  properly  present- 
ed for  revision. 

Over  appellant's  objection  witnesses  were 
permitted  to  testify  to  the  fact  that  they 
remembered  on  a  certain  occasion  the  ladles 
called  on  the  defendant  and  asked  him  to 
quit  selling  "Frosty."  Many  grounds  of  ob- 
jection were  urged.  We  believe  this  testi- 
mony Is  inadmissible.  It  served  to  prove  no 
issue  In  the  case,  even  had  the  ladles  them- 
selves testified;  and  it  was  introduced  as 
hearsay,  or  being  the  statement  of  an  inci- 
dent that  may  have  happened  in  the  com- 
munity. It  could  not  be  evidence  of  the  fact 
that  appellant  was  selling  intoxicants.  The 
ladles  may  have  objected  to  appellant  selling 
"Frosty,"  whether  it  was  an  intoxicant  or 
not;  but  this  would  not  prove  or  tend  to 
prove  that  appellant  was  violating  the  local 
option  law  In  selling  "Frosty,"  nor  did  It 
show  or  tend  to  show  that  it  was  an  intox- 
icant. 

There  Is  another  question  suggested  for  re- 
vision. Appellant  had  been  placed  on  trial 
In  another  case,  and  while  the  jury  was  out 
considering  their  verdict  in  that  case  he  was 
placed  upon  his  trial  In  this  case.  After  this 
trial  had  proceeded  for  some  time  the  jury  In 
the  first  case  returned  into  court  a  verdict 
of  acquittal.  Appellant  moved  in  arrest  of 
judgment  because  the  court  would  not  per- 
mit him,  in  that  stage  of  the  trial,  to  In- 
terpose a  plea  of  former  acquittal.  In  this 
matter  the  court  did  not  err.  If  appellant 
desired  to  await  the  result  of  the  other  trial. 
In  order  to  be  In  position  to  file  a  plea  of 
former  acquittal  or  conviction,  he  should 
have  asked  the  court  for  a  postponement  of 
this  trial  until  the  verdict  In  the  other  case 
was  brought  Into  court  We  mention  this 
in  passing,  as  it  is  raised.  If  appellaiit  sees 
proper  to  do  so,  he  may  file  his  plea  of 
former  acquittal  on  another  trial.  It  was 
uot  error  on  the  part  of  the  trial  court  under 


the  state  of  caw  presented  by  this  record, 
to  refuse  to  permit  the  filing  of  the  plea*. 

For  the  errors  discussed,  the  judgment  i» 
reversed,  and  the  cause  remanded. 


MURRAY  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  9, 


1.  INTOXICATING  LlQUOBS  ({  184*)— "INTOXI- 
CANT." 

Any  liquor  intended  for  use  as  a  bever- 
age, capable  of  being  so  used,  which  contains 
alcohol  obtained  either  by  fermentation  or  by 
the  additional  process  of  distillation  in  such 
proportion  that  it  will  produce  intoxication 
when  drunk  in  reasonable  quantities,  such  as 
the  human  stomach  will  ordinarily  hold,  is  an 
"intoxicant"  and  the  fact  that  one  becomes  in- 
toxicated, or  that  the  liquor  produces  any  de- 
gree of  intoxication,  is  not  the  test. 

[Ed.  'Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  142;  Dec.  Dig.  |  184.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  8734.] 

2.  CeimtnaJj  Law  (I  810*)— Instructions— 
Consistency. 

It  is  not  an  objection  to  a  correct  charge 
that  it  may  contradict  something  else  In  the 
charge. 

[Ed.  Mote.— For  other,  cases,  see  Criminal 
Law,  Cent  Dig.  f  1968;  Dec.  Dig.  |  810.*] 

8.  Criminal  Law  (|  419*)— Evidence— Hear- 
say. 

In  a  trial  for  violating  the  local  option 
law,  testimony  of  a  witness  that  be  remember- 
ed the  time  some  ladies  called  on  defendant  at 
his  place  of  business  and  requested  him  to  close 
up  such  place,  as  to  the  sale  of  "Frosty"  was 
hearsay  and  Inadmissible;  the  witness  not  be- 
ing present  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  973 ;  Dec.  Dig.  5  419.*] 
4.  Criminal  Law  (J  761*)— Tbial— Instruc- 
tions— Weight  of  Evidence. 

In  a  trial  for  violating  the  local  option 
law,  a  charge  that  "if  you  believe  from  the  evi- 
dence that  the  drink  sold  in  this  case  was  in- 
toxicating," etc,  was  on  the  weight  of  evidence, 
as  assuming  that  defendant  sold  a  drink  and 
that  the  same  was  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1756;  Dec.  Dig.  |  761.*] 

Appeal  from  Fisher  County  Court;  J.  D. 
Barker,  Judge. 

O.  F.  Murray  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  This  Is  a  conviction  for  vio- 
lating the  local  option  law ;  the  punishment 
being  assessed  at  a  fine  of  $25  and  20  days 
in  the  county  jail. 

Bill  of  exceptions  No.  1  complains  of  the 
following  charge  of  the  court:  "Ton  are  fur- 
ther Instructed  that  any  liquor  Intended  for 
use  as  a  beverage,  and  capable  of  being  so 
used,  which  contains  alcohol,  obtained  either 
by  fermentation  or  by  the  additional  process 
of  distillation,  in  such  proportion  that  it  will 
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produce  Intoxication  when  drank  in  reason- 
able quantities,  such  as  the  human  stom- 
ach will  ordinarily  bold,  is  an  Intoxicant." 
This  charge  Is  correct  <The  mere  fact  that 
it  may  have  contradicted  something  else  In 
the  charge  would  not  be  an  objection  to  a 
correct  charge. 

BUI  No.  2  shows  that  the  court  permitted 
the  state  to  prove  by  Levi  McCoIlum  that  he 
remembered  the  time  some  ladles  called  on 
defendant  at  his  place  of  business  and  re- 
quested him  to  close  up  his  place  of  business 
as  to  the  sale  of  "Frosty."  Appellant  objects 
to  the  evidence  on  the  ground  that  same 
was  hearsay ;  that  the  evidence  of  the  ladles 
would  have  been  the  best  evidence  to  prove 
the  fact,  if  It  was  a  fact  This  testimony 
was  highly  prejudicial  and  hearsay  testi- 
mony. If  the  witness  had  been  present 
when  appellant  was  told  that  the  stuff  that 
he  was  selling,  called  "Frosty,"  was  an  In- 
toxicant, he  could  testify  to  the  fact  of  hear- 
ing some  one  make  to  appellant  this  state- 
ment; but  he  certainly  could  not  testify 
that  he  heard  that  certain  ladles  went  down 
to  appellant's  place  of  business  and  told  him 
this  fact,  because  this  testimony  would  be 
rank  hearsay. 

Bill  of  exceptions  No.  3  complains  of  the 
following  charge:  "Gentlemen  of  the  Jury, 
the  law  does  not  recognize  any  degree  In  In- 
toxicants, and  any  alcoholic  liquor  which 
will  produce  intoxication  in  any  degree  in 
law  would  be  intoxicating  liquors.  Now,  if 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  said  O.  F.  Murray  sold  to 
O.  W.  Martin  a  liquor  as  is  alleged  in  the  In- 
formation, and  that  said  liquor  so  sold  pro- 
duced any  degree  of  Intoxication  in  said  G. 
W.  Martin,  or  contained  the  elements  of  an 
intoxicant  in  quantities  sufficient  to  produce 
intoxication,  and  that  the  said  O.  F.  Murray 
knew  that  said  liquor,  would  produce,  or 
contained  the  elements  of  an  intoxicant  in 
quantities  sufficient  to  produce,  Intoxication, 
then  in  that  event  the  defendant  would  be 
guilty  and  you  should  so  find."  The  above 
charge  is  erroneous.  In  order  to  be  an  In- 
toxicant under  the  local  option  law,  it  must 
come  within  the  definition  of  an  intoxicant 
as  complained  of  in  bill  of  exceptions  No.  1, 
and  the  fact  that  the  prosecuting  witness  be- 
came intoxicated  is  not  the  test  or  that  it 
produced  any  degree  of  intoxication  in  said 
prosecuting  witness  is  not  the  test  It  must 
contain  such  a  quantity  of  alcoholic  stimu- 
lants as  to  produce  intoxication  when  taken 
in  such  quantities  as  may  be  reasonably 
drank  by  a  human  being. 

Bill  No.  5  complains  of  the  following  charge: 
"Ton  are  further  charged  In  this  case  that  if 
you  believe  from  the  evidence  in  this  case  that 
the  drink  sold  in  this  case  was  intoxicating," 
assuming  that  defendant  had  sold  a  drink  and 
that  the  same  was  intoxicating.   The  court 


should  state  the  charge,  bo  as  not  to  charge 
on  the  weight  of  the  evidence. 

For  the  errors  pointed  out  the  judgment 
la  reversed,  and  the  cause  remanded. 


WORSHAM  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1909.    Rehearing  Denied  June  9,  1909.)  ' 

1.  Bills  and  Notes  (I  882*)  —  Innocent 
Holder  fob  Value— Necessity  fob  Deliv- 
ery. 

Delivery  of  a  negotiable  instrument  Is  not 
essential  to  its  validity  in  the  hands  of  an  in- 
nocent holder  for  value,  though,  the  maker  lost 
possession  by  theft 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  955;  Dec.  Dig.  {  382.*] 

2.  Larceny  (S  5*)  — Pbopebty  Subject  to 
IjAbceny — Undelivered  Check— "Pbopeb- 
ty." 

An  undelivered  check  la  subject  to  larceny 
as  "property"  under  Pen.  Code  1895,  art.  866, 
providing  that  "property"  a*  used  in  relation 
to  the  crime  of  theft  includes  any  writing  con- 
taining evidence  of  existing  debt,  contract,  lia- 
bility, promise,  or  ownership  of  real  or  person- 
al property  and  any  writing,  provided  it  pos- 
sesses ascertainable  value. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  i  13;  Dec.  Dig.  {  5.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5693-5728;  voL  8,  pp.  7768-7770.] 

3.  Labceny  (J  70*)— Prosecution— Instruc- 
tions. 

In  a  prosecution  for  theft  of  a  check  It  ap- 

S eared  that  prosecuting  witness  had  been  gam- 
ling  with  accused  and  another,  that  accused 
had  won  a  check  for  £75  given  by  prosecuting 
witness  to  the  third  player,  and  that  prosecut- 
ing witness  had  borrowed  money  of  accused  to 
continue  playing,  giving  him  a  check  for  $125 
and  taking  up  toe  other  check,  which  he  wad- 
ded tip  and  threw  on  the  floor.   Accused  subse- 

?uentfv  cashed  a  check  of  prosecuting  witness 
or  $75,  which  the  state  claimed  was  the  dis- 
carded check.  Accused  contended  that  two 
checks  for  $75  had  been  executed,  and  that  the 
one  he  cashed  was  given  to  him  by  prosecuting 
witness.  Held,  that  a  charge  setting  out  the 
conflicting  contentions,  and  instructing  that  if 
the  check  alleged  to  have  been  stolen  was  not 
given  as  part  consideration  for  the  $125  check, 
or  If  there  was  a  reasonable  doubt  whether  it 
was  so  given,  accused  should  be  acquitted,  was 
not  erroneous  as  to  accused,  where  the  court  im- 
mediately preceding  It  charged  defining  theft, 
required  the  jury  to  find  beyond  a  reasonable 
doubt  that  accused  had  fraudulently  taken  from 
prosecuting  witness'  possession  without  his  con- 
sent the  check  in  question  as  charged,  and  with 
intent  to  deprive  him  of  its  value  and  appropri- 
ate it  to  accused's  own  use,  and  that  no  fraud- 
ulent intent  of  accused  in  relation  to  the  check 
formed  after  he  had  taken  it  would  authorize 
his  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {§  185,  186;  Dec.  Dig.  i  70.*] 

4.  Criminal  Law  ({5  768,  764*)— Instruc- 
tions— Weight  of  Evidence. 

The  charge  was  not  on  the  weight  of  ev- 
idence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731-1748;  Dec.  Dig.  H 
763,  764.*] 
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5.  Cbimtnax,  Law  ft  784*)  —  Necessity  fob 

INSTBUCTIONS— ClBCUMSTANTIAL  EVIDENCE. 

In  a  larceny  case  where  accused  testifies 
admitting  the  possession  of  the  stolen  property, 
bnt  claims  that  his  possession  thereof  was  ob- 
tained in  such  a  manner  as  not  to  constitute 
theft,  a  charge  on  circumstantial  evidence  is  not 
necessary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  1883;  Dec.  Dig.  g  784.*] 

6.  Criminal  Law  ft  607*)— Evidence— Ac- 
complices. 

Where  it  appeared  that  the  only  connection 
of  a  witness  in  a  larceny  case  with  the  trans- 
action was  his  presence  part  of  the  time  at  a 
card  game  where  the  check  alleged  to  have  been 
stolen  was  taken,  though  he  did  not  play,  and 
the  fact  that  he  cashed  the  check  for  accused 
the  next  morning  as  an  accommodation,  he  was 
not  an  accomplice  so  as  to  require  corroboration 
of  bis  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1088;  Dec.  Dig.  g  507.*] 

7.  Abandonment  (g  3*)— Definition. 

To  constitute  an  abandonment  of  property, 
there  must  be  a  concurrence  of  the  intention  to 
abandon  and  an  actual  relinquishment  of  the 
property  so  that  it  may  be  appropriated  by  the 
next  comer. 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment, Cent.  Dig.  g  2;  Dec.  Dig.  g  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;  vol.  8,  p.  7559.] 

8.  Abandonment  ft  4*)— Discarding  Muti- 
lated Bank  Check. 

The  mere  throwing  away  of  a  bank  check 
in  the  belief  that  it  is  so  mutilated  as  not  to 
be  the  subject  of  use  does  not  constitute  an 
abandonment  of  the  property  therein. 

[Ed.  Note.— For  other  cases,  see  Abandon- 
ment, Cent  Dig.  |  3;  Dec  Dig.  g  4.*] 

9.  Indictment  and  Infobmation  ft  171*)— 
Vabiance. 

The  object  of  the  doctrine  of  variance  be- 
tween the  allegations  of  an  indictment  and  the 
proof  is  to  avoid  surprise. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g  536;  Dec.  Dig. 
«  171.*] 

10.  Larceny  ft  40*)— Vabiance—  Evidence. 
Evidence  held  to  show  that  a  check  charged 

to  have  been  stolen  was  drawn  on  the  Farmers' 
&  Merchants'  National  Bank  of  Farmersville  as 
alleged  in  the  indictment ;  the  words  "McKin- 
ney,  Texas."  on  a  blank  check  of  another  bank 
used  in  drawing  the  check,  having  been  intend- 
ed to  be  erased. 

[Ed.  Note.— For  other  cases,  Bee  Larceny, 
Cent.  Dig.  g  116;  Dec.  Dig.  g  40.*] 

Appeal  from  District  Court,  Collin  Coun- 
ty; J.  M.  Pearson,  Judge. 

Waddlll  Worsham  was  convicted  of  theft, 
and  appeals.  Affirmed. 

Smith  &  Wilcox,  for  appellant.  Geo.  P. 
Brown,  Co.  Atty.,  John  Doyle,  Asst.  Co. 
Atty.,  and  F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 


RAMSEY,  J.  Appellant  was  convicted  In 
the  district  court  of  Collin  county  on  the  19th 
day  of  February  of  this  year  on  a  charge 
of  theft  .of  a  check  of  the  alleged  value  of 
$75,  the  property  of  one  Newt  Logan,  and 
his  punishment  assessed  at  two  years'  con- 
finement In  the  penitentiary. 


The  testimony  of  the  state  waa  to  the  ef- 
fect; In  substance,  that  In  December  of  last 
year  Waddlll  Worsham  and  Newt  Logan 
were  engaged  In  a. game  of  cards  in  Wor- 
sham's  room  in  the  town  of  McKinney ;  that 
during  the  progress  of  the  game  Logan  had 
lost  to  Waddlll  In  the  game  $50;  that  they 
went  downstairs,  secured  a  blank  check,  and 
returned  to  the  room,,  when  the  suggestion 
was  made  that  if  appellant  would  take  a 
check  for  that  amount  he  would  make  it  for 
the  sum  of  $75,  and  appellant  could  pay  him 
$25  in  money  and  they  would  continue  the 
game,  which  was  done ;  that  some  time  after 
this  one  F.  D.  Perkins  entered  the  room  and 
engaged  in  the  game;  that  the  playing  pro- 
ceeded for  some  time,  until  Perkins  had  won 
from  appellant  the  $75  check;  that  desir- 
ing to  still  further  try  his  luck  Logan  sug- 
gested to  Perkins  if  he  would  lend  him  $50 
that  he  would  take  up  the  $75  check  which 
Perkins  then  had  and  give  him  a  check  for 
$125.  This  was  agreed  to,  and  Logan  and 
Perkins  testify  that  the  $75  check  was  re- 
turned to  Logan  and  a  check  given  by  Lo- 
gan to  Perkins  in  the  sum  of  $125.  Logan 
testifies  that  he  thereupon  wadded  up  the 
$75  check  and  threw  It  on  the  floor,  and  pro- 
ceeded with  the  game  until  he  lost  the  $50 
which  Perkins  had  given  him,  and  the  game 
continued  for  some  time  between  appellant 
and  Perkins,  with  the  result  finally  that  ap- 
pellant won  from  Perkins  the  $125  check. 
It  was  appellant's  contention,  and  he  so  tes- 
tified, that  it  was  true  that  he  had  first  en- 
gaged In  the  game  with  Logan,  and  within 
something  like  an  hour  had  won  from  him 
what  money  he  bad  and'  a  small  amount 
borrowed  from  one  Harris,  and  the  sum  of 
$75  additional,  and  that  thereupon  they  went 
downstairs  and  obtained  a  blank  check  in  the 
store  of  Nelson  &  Wilkinson,  and  that  at 
this  place  and  on  their  show  case  appellant 
wrote,  signed,  and  delivered  to  him  the  Iden- 
tical check  for  the  theft  of  which  he  la 
charged  herein.  That  later  on  they  return- 
ed to  the  room,  where,  to  cover  his  losses, 
Logan  executed  another  $75  check  as  well  as 
one  for  $125.  That  the  next  day  the  check 
for  $125  and  the  check  for  $75  for  the  theft 
of  which  appellant  stands  charged  was  cash- 
ed for  him  by  one  Harris.  This  is  perhaps 
a  sufficient  statement  of  the  case  to  make 
clear  the  questions  arising  on  the  appeal. 

Appellant  filed  a  very  able  and  very  In- 
genious brief,  and  on  submission  supplement- 
ed same  by  a  forceful  oral  argument  as- 
serting and  presenting  many  reasons  why  the 
judgment  of  conviction  should  be  reversed. 
We  have  been  led,  however,  by  a  careful  con- 
sideration of  the  entire  record,  to  believe 
that  no  error  was  committed  on  the  trial 
for  which  the  case  should  be  reversed. 

1.  The  first  error  assigned  is.  In  substance, 
that  the  Indictment  Is  defective  In  the  follow- 
ing particulars:    That  it  is  Insufficient  to 
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chaise  the  offense  of  theft  of  a  check,  In  that 
■aid  Indictment  falls  to  allege  that  said  check 
had  been  delivered  to  any  one  by  the  maker 
thereof,  but,  on  the  contrary,  said  Indict- 
ment shows  upon  its  face  that  the  check 
was  payable  to  bearer,  and  at  the  time  of  its 
alleged  theft  was  still  In  the  possession  of 
the  drawer;  that  the  Indictment  showed  that 
the  said  check  was  not  such  property  as 
may  be  the  subject  of  theft,  in  that  It  im- 
ports no  liability  until  the  maker  of  said 
check  delivers  the  same  to  some  person,  and 
that  said  check,  until  same  had  been  de- 
livered by  the  drawer  to  some  other  person, 
wonld  not  support  a  civil  action,  and  because 
said  Indictment  shows  on  its  face  that  said 
check  at  the  time  it  was  taken,  If  it  was 
taken,  had  no  value  whatever.  Under  this 
assignment  of  error  appellant  submits  these 
propositions:  (a)  A  negotiable  Instrument 
payable  to  bearer  in  the  possession  of  the 
drawer  has  no  value  whatever;  (b)  delivery 
by  the  maker  is  essential  to  complete  a  ne- 
gotiable instrument  payable  to  bearer,  and 
without  such  delivery  said  Instrument  Is  void 
even  in  the  hands  of  Innocent  holders  for 
value  without  notice;  (c)  the  indictment 
charges  no  offense  against  the  laws  of  Texas, 
In  that  it  charges  the  taking  of  a  negotiable 
instrument  payable  to  bearer  from  the  pos- 
session of  the  maker.  These  assignments 
Ignore  and  take  no  account,  as  we  conceive, 
of  the  provisions  of  our  Penal  Code.  Article 
866  of  the  Penal  Code  of  1895  is  as  follows : 
"The  term  'property'  as  used  in  relation  to 
the  crime  of  theft,  Includes  money,  bank 
bills,  goods  of  every  description  commonly 
sold  as  merchandise,  every  kind  of  agricul- 
tural produce,  clothing,  any  writing  contain- 
ing evidence  of  an  existing  debt,  contract,  lia- 
bility, promise  or  ownership  of  property  real 
or  personal,  any  receipts  for  money,  discharge, 
release,  acquittance  and  printed  book  or  man- 
uscript, and  in  general  any  and  every  article 
commonly  known  as  and  called  personal 
property,  and  all  writings  of  every  descrip- 
tion, provided  such  property  possesses  any 
ascertainable  value."  It  will  be  observed 
that  by  the  terms  of  this  provision  theft  of 
any  writing  containing  evidence  of  existing 
debt,  contract,  liability,  promise,  or  owner- 
ship of  property,  real  or  personal,  and,  in  a 
general  way,  every  article  commonly  known 
as  and  called  personal  property,  and  of  writ- 
ings of  every  description.  Is  made  theft, 
provided  such  property  possesses  ascertain- 
able value.  This  precise  question  was  ruled 
adversely  to  appellant  in  the  case  of  Calen- 
tlne  v.  State,  50  Tex.  Cr.  R  154,  94  S.  W. 
1061,  128  Am.  St  Rep.  837.  While  the 
Judgment  in  that  case  was  reversed,  it  was 
on  account  of  the  insufficiency  of  the  de- 
scription of  the  property  alleged  to  have  been 
stolen,  which  was  merely  described  as  "one 
promissory  note  of  the  value  of  $31.80."  In 
the  course  of  his  opinion,  however,  Judge 
Henderson  uses  this  language:  "At  common 
law  a  promissory  note  was  not  the  subject  of 


theft,  it  not  being  considered  property,  but 
merely  the  evidence  or  representation  of 
property.  However,  under  our  statute,  we- 
take  it  that  the  note  would  be  regarded  as- 
property  and  is  the  subject  of  theft"  Again, 
we  think  the  proposition  submitted  by  the 
state  that  delivery  of  a  negotiable  Instrument 
is  not  essential  to  its  validity  in  the  hands  of 
an  Innocent  holder  for  value,  and  this  is  true 
though  the  maker  lost  possession  by  theft  is 
established  by  the  authorities.  In  the  case 
of  Mulberger  v.  Morgan  (Tex.  Civ.  App.)  34  S. 
W.  148,  the  court  approves  the  following  lan- 
guage of  Daniel,  Neg.  Inst  I  836 :  "We  have 
seen  that  the  delivery  is  necessary  in  the 
case  of  a  bill  or  note,  as  It  is  in  the  case  of 
every  other  contract  in  order  to  consummate 
its  validity  between  the  parties  to  it  Sup- 
pose, however,  that  a  bill  or  promissory  note 
has  been  fully  completed  in  form,  and  signed 
by  the  drawer  or  maker,  and,  before  deliv- 
ery, is  stolen  from  the  possession  of  the  party 
who  had  signed  it,  and  passed  by  the  thief  to  a 
bona  fide  holder  for  value,  in  the  usual  course 
of  business;  would  the  fact  that  the  party 
signing  had  never  delivered  it  afford  bun 
a  defense  against  such  bona  fide  holder? 
Whether  the  instrument  be  payable  to  bear- 
er or  to  the  order  of  the  thief,  if  it  be  in- 
dorsed by  him,  we  can  see  no  reason  why  the 
bona  flde  holder  should  not  be  entitled  to 
recover.  The  want  of  delivery  is  a  defect 
of  the  bill  or  note.  The  party  has  given  the 
appearance  of  validity  to  his  paper.  His 
signature  is  itself  an  assurance  that  his  ob- 
ligation has  been  perfected  by  delivery ;  and. 
It  being  necessary  that  the  loss  should  fall 
upon  one  of  two  innocent  parties.  It  should 
fall  upon  the  one  whose  act  had  opened  the 
door  for  it  to  enter."  And  adds :  "The  courts 
of  this  state  have  gone  far  to  uphold  the 
rights  of  a  bona  flde  holder  of  negotiable  pa- 
per, as  will  be  seen  from  the  following  cases: 
Stark  v.  Alford,  49  Tex.  276;  Gee  v.  Saun- 
ders, 66  Tex.  333,  1  S.  W.  272;  Davis  v.. 
Gray,  61  Tex.  506;  Greneaux  v.  Wheeler,  6 
Tex.  515;  Ross  v.  Smith,  19  Tex.  171,  70 
Am.  Dec.  327;  Insurance  Co.  v.  Turnley,  61 
Tex.  365 ;  Wilson  v.  Denton,  82  Tex.  531,  18 
S.  W.  620,  27  Am.  St  Rep.  908;  Whlthed 
v.  McAdams,  18  Tex.  553 ;  Herman  v.  Gunter, 
83  Tex.  66,  18  S.  W.  428,  29  Am.  St.  Rep. 
632;  Hardie  v.  Wright,  £3  Tex.  345,  18  S. 
W.  615."  This  rule  Is  sustained  by  the  opin- 
ion of  our  Supreme  Court  in  the  case  of  Tex- 
as Bank  &  Insurance  Company  v.  Turnley, 
61  Tex.  365.  See.  also,  Cochran  v.  Fox  Chase 
Bank,  209  Pa.  34,  68  Atl.  117,  103  Am.  St 
Rep.  976;  Wilson  v.  Denton,  82  Tex.  531,  18 
S.  W.  620,  27  Am.  St  Rep.  908;  Weathered 
v.  Smith,  9  Tex.  623,  60  Am.  Dec.  186 ;  White- 
sides  v.  First  National  Bank  of  Chattanooga 
(Tenn.  Ch.  App.)  47  S.  W.  1108.  Randolph  on 
Commercial  Paper,  vol.  1,  §  217,  recognizes  the 
same  doctrine.  This  learned  writer  there  says: 
"Where  a  note  or  bill  Is  so  drawn  or  in- 
dorsed as  to  be  payable  to  bearer,  and  trans- 
ferable by  delivery,  the  want  of  delivery  will 
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constitute  no  defense  to  the  paper  In  toe 
hands  of  a  bona  fide  holder.  So  where  a 
check  Indorsed  In  blank  by  payee  is  canceled 
by  tearing  it  Into  two  pieces,  and  is  after- 
wards put  together  and  transferred  to  a  bona 
fide  holder,  the  want  of  proper  delivery  will 
constitute  no  defense."  Again,  be  says  (vol- 
ume S,  |  1893):  "On  the  other  hand,  the 
fact  that  a  biU  has  been  lost  by  or  stolen 
from  the  rightful  owner  will  not  defeat  a 
bona  fide  purchaser  under  genuine  indorse- 
ment" Besides,  whatever  may  be  the  rule  In 
respect  to  the  rights  of  parties  in  regard 
to  such  check  in  a  civil  action,  It  was  the 
evident  Intent  and  purpose  of  the  law  to 
punish  a  theft  of  bills,  notes,  checks,  and 
other  Instruments  of  writing,  the  result  of 
which  might  embarrass,  discommode,  or  in- 
jure the  rightful  owner,  and  we  think  the 
provisions  of  our  Penal  Code  are  so  general 
as  to  undoubtedly  Include  such  a  case  as  is 
here  presented. 

2.  It  is  insisted,  and  the  point  is  not  with- 
out some  difficulty,  that  the  court  erred  in 
the  following  portion  of  his  charge  to  the 
jury :  "The  state  claims  in  this  case  that  the 
check  for  $75  offered  In  evidence,  and  which 
the  undisputed  evidence  shows  was  signed 
by  Newt  Logan,  was  taken  up  and  paid  by 
Newt  Logan  by  being  incorporated  as  a  part 
of  the  consideration  for  the  check  for  $125, 
which  the  undisputed  evidence  also  shows 
was  signed  by  Newt  Logan.  On  the  other 
band,  the  defendant  claims  that  there  were 
two  checks  for  $75,  each  given  and  executed 
by  Newt  Logan,  on  the  occasion  when  the 
defendant  is  charged  to  have  committed  the 
offense  alleged  in  the  indictment;  and  de- 
fendant further  claims  that  the  check  for 
$75  offered  In  evidence  constitutes  no  part  of 
the  consideration  for  which  the  check  for 
$125  was  given.  Now,  if  you  find  and  believe 
from  the  evidence  that  the  check  for  $75  of- 
fered in  evidence,  and  which  defendant  is  al- 
leged to  have  stolen,  was  not  given  as  a  part 
of  the  consideration  for  the  check  for  $125, 
exhibited  In  evidence  before  you,  or  if  you 
have  a  reasonable  doubt  whether  or  not  It 
was  a  part  of  the  consideration  for  the  $125 
check  given  by  Logan,  you  will  acquit  the  de- 
fendant and  bo  say  by  your  verdict"  We  do 
not  believe,  however,  in  view  of  the  facts  of 
this  case,  and  tested  with  reference  to  other 
portions  of  the  charge  of  the  court,  and  in  the 
light  of  the  Instructions,  given  at  the  request 
of  counsel  for  appellant  that  this  charge 
can  or  should  be  held  either  erroneous  or 
hurtful.  After  defining  theft,  the  court  bad, 
in  the  paragraph  immediately  preceding  the 
language  above  quoted,  thus  instructed  the 
jury:  "If  in  this  case  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt  that 
the  defendant  did,  in  the  county  of  Collin  and 
the  state  of  Texas,  at  any  time  within  five 
years  next  before  the  23d  day  of  January, 
1909  (which  la  the  date  of  the  filing  of  the 
indictment  in  this  case),  fraudulently  take 
from  the  possession  of  Newt  Logan  the  check 


for  $75,  as  alleged  in  the  indictment  without 
the  consent  of  the  said  Newt  Logan,  and 
with  intent  to  deprive  the  said  Newt  Logan 
of  the  value  of  the  same,  and  to  appropriate 
It  to  the  use  of  him.  the  said  defendant  and 
that  said  Newt  Logan  was  at  the  time  the 
owner  of  said  check,  and  If  you  find  the 
value  of  the  check  to  be  $75,  then  you  will' 
find  the  defendant  guilty  as  charged,  and  as- 
sess his  punishment  at  confinement  In  the 
penitentiary  for  any  term  of  years  not  less 
than  two  nor  more  than  ten  years.  If  you  do 
not  so  believe  beyond  reasonable  doubt  you 
will  acquit  the  defendant"  In  addition  to 
this  charge,  the  court  at  the  request  of  coun- 
sel for  appellant  had  given  the  following  in- 
struction (No.  5) :  "If  you  should  find  and  be- 
lieve from  the  evidence  that  the  prosecuting 
witness,  Newt  Logan,  during  the  course  of  a 
card  game,  made,  executed,  and  delivered  to 
the  defendant  in  the  defendant's  room  a  cer- 
tain check  for  $75,  and  .that  afterwards  this 
check  was  returned  to  said  Newt  Logan,  and 
he  wadded  the  same  up  and  threw  it  down 
upon  the  floor,  and  that  the  defendant  after- 
wards found  it  yet  the  defendant  cannot  be 
convicted  of  the  theft  of  it  unless  you  further 
believe  from  the  evidence  that  at  the  time 
be  found  it  he  fraudulently  took  It  with  the 
Intent  at  that  time  to  deprive  the  said  Newt 
Logan  of  the  value  of  it  and  to  appropriate 
it  to  his  own  use  or  benefit  No  fraudulent 
intent  in  the  mind  of  the  defendant  in  rela- 
tion to  the  check  In  question,  which  was 
formed  after  he  had  taken  the  check,  if  he 
did,  will  authorise  his  conviction  of  the  theft 
of  the  same."  Special  charge  No.  4,  request- 
ed by  appellant  and  given  by  the  court,  is  as 
follows:  "If  you  should  find  and  believe 
from  the  evidence  that  the  prosecuting  wit- 
ness, Newt  Logan,  made,  executed,  and  de- 
livered to  the  defendant  a  certain  check  for 
$75  while  in  the  restaurant  near  where  the 
card  game  in  question  was  being  played,  and 
you  further  find  and  believe  that  the  $75 
check  was  cashed  by  the  witness  'Bill'  Har- 
ris at  the  request  of  the  defendant  was  the 
identical  check  which  the  defendant  received 
from  said  Logan  In  said  restaurant  and  that 
said  check  had  remained  in  the  possession  of 
the  defendant  until  he  delivered  the  same  to 
the  witness  'BIU'  Harris  for  the  purpose  of 
being  cashed,  then  it  will  be  your  duty  to  ac- 
quit the  defendant"  It  will  be  observed, 
therefore,  that  the  court  by  his  charge  re- 
quired the  jury  to  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  appellant  bad 
fraudulently  taken  from  the  possession  of 
Logan  the  check  for  $75  as  alleged  In  tbe 
Indictment  without  his  consent  and  had  In- 
structed them.  If  they  did  not  so  believe  be- 
yond a  reasonable  doubt  they  should  acquit 
appellant  In  view  of  tbe  fact  that  there 
were  two  checks  for  $75  spoken  of  in  tbe 
testimony,  and  in  view  of  the  contention  of 
tbe  respective  parties,  the  court  after  a  state- 
ment of  their  contentions  and  a  correct  state- 
ment of  their  respective  positions,  Instructed 
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the  jury  that  If  they  believed  from  the  evi- 
dence that  the  check  for  |75  offered  In  evi- 
dence was  not  given  as  a  part  of  the  con- 
sideration for  the  check  for  $125,  or  If  they 
bad  a  reasonable  doubt  as  to  whether  It  was 
a  part  of  the  consideration  for  said  $125 
check,  they  would  acquit  appellant  and  so 
find  by  their  verdict  This,  In  fact,  It  seems 
to  na.  Is  a  more  favorable  charge  to  appel- 
lant than  he  was  entitled  to  receive ;  nor  is 
the  charge  complained  of  subject  to  the  crit- 
icism that  it  is  on  the  weight  of  the  testi- 
mony. It  expresses  no  opinion,  none  Is  im- 
plied In  any  statement  by  the  court,  bat  un- 
doubtedly, as  thought  by  the  court  at  the 
time,  a  brief  explanation  of  the  contention  of 
the  respective  parties  was  essential  In  view 
of  the  state  of  the  testimony,  and  the  claim 
that  there  were  two  checks  for  f  75  executed 
by  Logan  on  the  same  night  The  authorities 
cited  by  appellant  are  not  In  point  The  case 
of  Rice  v.  State,  8  Tex.  App.  455,  was  re- 
versed, for  the  reason  that  the  court  instruct- 
ed the  jury  that  if  they  believed  that  de- 
ceased was  killed,  under  the  circumstances 
as  detailed  by  one  Jack  West,  they  would  find 
him  guilty.  This,  the  court  says,  was  tanta- 
mount to  saying :  "If  you  believe  Jack  West's 
testimony  you  should  find  the  defendant 
guilty,  without  reference  to  what  any  of  the 
other  witness  might  have  said;"  and  it  was 
held  that  clearly  such  a  charge  would  be  up- 
on the  weight  of  the  evidence.  The  case  of 
Maddox  v.  State,  12  Tex.  App.  429,  was  re- 
versed because  of  an  erroneous  charge  as  to 
the  effect  of  an  unrecorded  brand.  That 
charge  was  held  to  be  erroneous  because  it 
undertook  to  give  the  legal  effect  of  certain 
testimony,  when  the  law  had  not  prescribed 
that  it  should  have  such  effect  Nor  is  the 
case  of  Jalmes  v.  State,  32  Tex.  Cr.  R.  473, 
24  8.  W.  297,  in  point  There  the  court  had 
Instructed  the  Jury  that  if  they  believed  that 
the  defendant  borrowed  the  animal  in  ques- 
tion and  was  to  return  it  In  two  days  and 
did  not  return  It  but  took  it  to  Laredo  and 
it  was  there  taken  from  him,  this  would  be  a 
fraudulent  appropriation  of  the  animal  by  de- 
fendant It  was  properly  held  that  whether 
the  facts  were  or  were  not  sufficient  to  show 
a  fraudulent  conversion  must  be  found  as  a 
matter  of  fact  by  the  Jury,  and  not  as  a 
matter  of  law  by  the  court  Such  also  was 
the  ruling  of  the  court  in  Pollard  v.  State, 
33  Tex.  Cr.  R.  203,  26  S.  W.  70.  There  a 
charge  was  given  by  the  court  in  respect  to 
the  presumption  arising  in  reference  to  the 
recent  possession  of  stolen  property,  which 
was  held  to  be  upon  the  weight  of  the  evi- 
dence and  to  throw  the  burden  upon  the  ac- 
cused to  overcome  the  presumption  of  guilt 
In  this  case  there  was  no  possible  suggestion 
In  the  court's  charge  of  any  opinion  touching 
the  matter  in  controversy.  The  court  did  un- 
dertake to  state,  and,  we  think,  fairly  stated, 
the  contention  of  the  respective  parties  with 
a  view  of  making  clear  to  the  Jury  the  nature 
of  appellant's  defense,  and  to  give  him,  as 


the  charge  did  give  him,  a  clear  submission 
of  the  issue  tendered  by  him,  that  the  $75 
check  alleged  to  have  been  stolen  had  been 
given  Mm  by  Logan  and  retained  with  his 
consent  It  will  be  noted  that  the  charge 
complained  of  Is  wholly  defensive,  nor  Is 
there  any  hint  in  the  charge  that  If  they  did 
not  find  appellant's  contention  to  be  true,  this 
would  justify  them  In  finding  him  guilty,  but 
they  would  still,  under  the  preceding  para- 
graphs of  the  court's  charge,  be  required  to 
find  beyond  a  reasonable  doubt  every  fact 
essential  under  the  law  to  his  guilt 

8.  Appellant's  next  contention  is  that  the 
court  erred  In  not  charging  the  doctrine  of 
circumstantial  evidence.  In  this  there  was 
no  error.  The  rule  Is  universal  that  where 
an  appellant  testifies  and  admits  the  posses- 
sion of  stolen  property,  but  claims  that  his 
posssesslon  thereof  was  obtained  In  such 
manner  as  not  to  constitute  theft  the  case 
Is  not  one  of  circumstantial  evidence.  Hen- 
derson v.  State,  14  Tex.  514 ;  Smith  v.  State, 
35  Tex.  Cr.  R.  618,  33  S.  W.  839,  34  S.  W. 
960;  Rodgers  v.  State,  86  Tex.  Cr.  R.  564, 
88  S.  W.  184;  High  v.  State  (Tex.  Cr.  App.; 
112S.  W.  940. 

4.  The  court  did  not  err  In  Instructing  the 
jury  that  the  witness  Harris  was  an  accom- 
plice, and  that  appellant  could  not  be  con- 
victed upon  his  testimony  unless  corroborat- 
ed by  other  evidence.  There  is  nothing  in 
the  record,  as  we  read  It  to  Indicate  that 
Harris  was  an  accomplice  or  to  raise  this 
issue.  His  only  connection  with  the  matter 
was  his  presence,  though  not  participating 
in  the  game,  during  some  part  of  the.  night 
when  the  check  was  stolen,  and  the  fact  that 
the  next  morning,  as  an  accommodation  to 
appellant  he  cashed  the  check  in  question. 

5.  Again,  appellant  contends  that  the  court 
erred  in  refusing  to  give  In  charge  to  the 
Jury  the  following  special  instruction:  "If 
you  should  find  and  believe  from  the  evidence 
that  the  prosecuting  witness,  Newt  Logan, 
wadded  up  and  threw  down  on  the  floor  a 
certain  $75  check,  and  that  In  doing  so  he 
Intended  to  and  did  abandon  said  check,  then 
you  are  instructed  that  the  defendant  under 
no  circumstances  could  be  convicted  of  the 
theft  of  said  abandoned  check,  as  the  same 
could  not  be  the  subject  of  theft ;  and  in  this 
connection  you  are  instructed  that  the  word 
'abandon'  means  the  giving  up;  a  total  de- 
sertion; an  absolute 'relinquishment  Prop- 
erty may  be  said  to  be  abandoned  when  the 
owner  throws  it  away,  or  when  it  Is  volun- 
tarily left  or  lost  without  any  Intent  or  ex- 
pectation to  regain  it"  We  do  not  think  the 
doctrine  of  abandonment  of  property  was  in 
this  case.  Judge  Hurt  in  the  case  of  Sikes 
v.  State  (Tex.  Cr.  App.)  28  S.  W.  688,  states 
with  his  usual  clearness  the  essential  ele- 
ments of  abandonment  of  property.  He 
there  says:  "The  word  'abandon'  means  a 
giving  up ;  a  total  desertion ;  an  absolute  re- 
linquishment Abandonment  Includes  botb 
the  intention  to  forsake  or  abandon  and  tht 
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act  by  which  such  Intention  la  carried  Into 
effect.  Property  may  be  said  to  be  abandon- 
ed when  the  owner  'throws  it  away,'  or  when 
It  Is  voluntarily  left  or  lost,  without  any  in- 
tent or  expectation  to  regain  it."  It  Is  es- 
sential, In  order  to  raise  the  Issue  of  aban- 
donment, that  there  must  be  a  concurrence 
of  the  Intention  to  abandon  and  an  actual 
relinquishment  of  the  property,  so  that  It 
may  be  appropriated  by  the  next  comer. 
Such  Is  the  definition  given  In  1  Cyc,  p.  4, 
where  It  is  stated:.  To  constitute  abandon- 
ment In  respect  of  property,  there  must  be 
a  concurrence  of  the  Intention  to  abandon 
and  actual  relinquishment  of  the  property, 
so  that  It  may  be  appropriated  by  the  next 
comer."  We  can  conceive  of  no  distinction 
between  a  case  where  an  owner  of  a  check 
drops  the  check  unintentionally  and  where 
he  throws  the  paper  on  which  It  is  written 
away  In  the  belief  that  It  Is  so  mutilated  as 
not  to  be  the  subject  of  use.  In  this  case 
the  evidence  does  not  raise  the  Issue  of  an 
Intention  to  abandon  the  property  and  give 
up  the  right  to  it,  nor  can  It  be  conceded  that 
there  Is  a  concurrence  of  tne  mind  so  that 
It  may  be  had  or  taken  by  the  next  comer. 

6.  Finally,  It  Is  contended  that  there  Is 
a  variance  between  the  check  set  out  in  the 
indictment  and  that  introduced  in  evidence. 
The  original  check  has  been  sent  up  with 
the  record  for  our  inspection.  It  was  draws 
on  a  blauk  check  of  the  Collin  County  Na- 
tional Bank,  McElnney,  Tex.  There  is  a 
pencil  mark  written  partly  under  and  partly 
through  the  words,  "McKinney,  Texas,"  and 
just  under  them  Is  written  the  words,  "Far- 
mersville, Tex."  The  words  "Collin  County 
National  Bank"  were  entirely  erased,  and 
over  them  were  written  "Farmers'  &  Mer- 
chants' Nat  Bank."  There  was  no  Farmers' 
&  Merchants'  National  Bank  at  McKinney. 
There  was  such  a  bank  at  Farmersville. 
The  object  of  variance  Is  to  avoid  surprise. 
Both  appellant  and  Logan  testified  that  the 
check  was  Intended  to  be  written  on  the 
Farmers'  &  Merchants'  National  Bank  of 
Farmersville.  There  was  no  question  raised 
by  any  person  as  to  the  bank  the  check  was 
drawn  on  until  raised  here.  We  do  not  think 
the  application  of  the  doctrine  of  variance 
can  avail  appellant  In  this  case.  An  Inspec- 
tion of  the  check  convinces  us  that  the  words 
"McKinney,  Texas,"  were  erased. 

7.  There  are  a  number  of  other  matters 
raised  on  appeal,  but  the  matters  we  have 
discussed  are  the  only  questions  which  we 
deem  of  sufficient  Importance  to  notice.  Ap- 
pellant, so  far  as  we  can  see  from  the  record, 
seems  to  have  had  a  fair  trial.  The  evidence, 
of  the  state,  If  to  be  believed,  shows  him 
guilty. 

Finding  no  error  in  the  record,  it  Is  order- 
ed that  the  judgment  of  conviction  be,  and 
the  same  is  hereby,  affirmed. 


BROWN  t.  STATE. 
(Court  of  Criminal  Ajnoeals  of  Texas.  June  2, 

L  Homicide  (f  157*)— Evidence. 

In  a  trial  of  accused  for  killing  his  wife 
while  they  were  returning  from  town,  a  witness 
who  accompanied  them  was  properly  permitted 
to  testify  that  accused  quarreled  with  his  wife 
in  the  town  and  said  to  her,  "You  are  going  to 
have  me  kill  some  of  these  God  damn  sons  of 
bitches  about  you ;"  it  appearing  that  the  quar- 
rel began  as  they  were  leaving  the  town  and 
continued  until  the  killing  occurred. 

[Ed.  Note.— For  other  cases,  see  Homicide.  . 
Cent  Dig.  H  288-292;  Dec.  Dig.  |  157.*] 

2.  Homicide  (f  158*)— Evidence— Threats. 

In  a  trial  of  accused  for  the  murder  of  hist 
wife,  testimony  as  to  threats,  made  by  accused 
prior  to  the  killing,  which  were  in  no  way  con- 
nected with  the  deceased,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.      293-296;  Dec  Dig.  {  158. •] 

&  Homicide  (§  158*)— Evidence— Threats — 

Previous  Conduct  of  Accused. 

Where,  In  a  trial  of  accused  for  the  mur- 
der of  his  wife,  it  appeared  that  there  would  ba- 
re conciliations  between  outbursts  of  passion  and 
threats  and  acts  of  violence  on  the  part  of  de- 
fendant, and  that  when  he  would  again  become- 
angered  with  deceased  the  threats  would  be  re- 
peated, the  admission  of  evidence  of  such- 
threats  and  acts  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Homicide,. 
Cent.  Dig.  ft  293-296;  Dec.  Dig.  |  158.* J 

4.  Criminal  Law  (f  364*)— Evidence— Rkb- 

Gest^e. 

Where,  in  a  trial  of  accused  for  the  mur- 
der of  his  wife  by  shooting  her  while  they  were 
riding  in  a  wagon,  it  appeared  that  accused's, 
face  was  powder-burned,  evidence  as  to  bis  state- 
ments within  six  or  seven  minutes  after  the 
shooting,  and  at  the  plsce  thereof,  and  explain- 
ing why  he  did  not  halloo  earlier,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  §g  808,  810,  813,  816-818;  Dec 
Dig.  {  864.*] 

5.  Cbiminal  Law  ({  369*)— Evidence— Prior  . 
Offenses. 

In  a  trial  for  homicide,  testimony  that  ac- 
cused had  several  years  before  been  three  times, 
convicted  for  cattle  theft,  and  showing  the  cu- 
mulative sentences  in  those  cases,  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gf  822-824;  Dec.  Dig.  {  369.*] 

Appeal  from  District  Court,  Harrison 
County ;  W.  C.  Buford,  Judge. 

William  Brown  was  convicted  of  murder, 
and  appeals.  Reversed  and  remanded. 

X.  D.  Harrison  and  R.  A.  Sexton,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  C.  J.  This  conviction  was 
for  murder  In  the  first  degree,  with  life  Im- 
prisonment in  the  penitentiary. 

The  state  relies  upon  facts  showing,  with, 
more  or  less  cogency,  that  appellant  shot  and 
killed  his  wife.  They  lived  In  Panola  coun- 
ty, and  had  gone  to  the  city  of  Marshall,  In 
Harrison  county,  accompanied  by  a  girl, 
named  Viola  Thomas.  Appellant  took  a  bale 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes. 
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of  cotton,  which  he  marketed  In  Marshall, 
with  cue  proceeds  of  which  he  and  his  wife 
made  quite  a  lot  of  purchases.  They  gave 
Viola  Thomas  some  money,  also,  with  which 
she  made  purchases.  On  their  return  trip, 
while  yet  in  the  city  of  Marshall,  the  kill- 
ing occurred.  Viola  Thomas'  testimony,  with 
other  facts  and  circumstances,  was  relied 
upon  by  the  state  to  show  that  appellant 
did  the  killing.  This  he  denied.  The  de- 
ceased was  shot  In  the  left  eye;  the  bullet 
ranging  backward,  striking  the  skull  In  the 
back  of  the  bead.  There  are  some  peculiar 
circumstances  that  tend  to  throw  confusion 
about  the  Immediate  facts  of  the  death  of 
the  deceased.  There  was  but  one  shot  fired. 
This,  It  Is  claimed,  was  from  a  pistol  which 
appellant  had  gotten  from  his  satchel.  Vio- 
la Thomas  states  that  Just  as  he  got  the 
pistol  from  the  satchel  she  heard  it  click, 
Jumped  out  of  the  wagon,  and  ran  back 
towards  town.  The  facts  show  that  appel- 
lant's face  was  powder-burned,  and  that  the 
pistol  was  found  something  like  85  steps  in 
the  direction  of  town  from  where  the  tragedy 
was  enacted.  It  was  In  this  direction  that 
Viola  Thomas  went  when  she  left  the  wagon. 
It  la  clearly  shown  that  appellant  did  not  go 
in  that  direction;  that  he  remained  at  the 
wagon.  The  evidence  also  discloses  that 
there  bad  been  differences  between  appellant 
and,  bis  wife.  On  one  occasion  he  shot  at 
her  "a  couple  of  times,  and  on  two  or  three 
occasions  threatened  her  life,  and  had  minor 
troubles  such  as  appellant  says  come  up 
in  the  ordinary  course  of  life  between  hus- 
band and  wife.  Between  these  occurrences 
or  difficulties  they  seemed  to  be  reconciled, 
and  lived  comfortably.  If  not  happily,  to- 
gether. Appellant,  among  other  things,  im- 
mediately after  the  shooting,  stated  that 
Viola  Thomas  shot  his  wife,  and  he  testified 
to  facts  indicating  that  somebody  else  shot 
at  him,  and  in  this  manner  shot  his  wife, 
and  thus  sought  to  account  for  the  powder 
burns  on  his  face.  He  was  quarreling  with 
his  wife  at  the  time  of  the  difficulty,  accord- 
ing to  the  testimony  of  Viola  Thomas,  be- 
cause he  had  seen  her  talking  with  a  man 
upon  the  street,  and  stated  that  her  conduct 
would  cause  him  to  have  to  kill  some  damn 
son  of  a  bitch.  The  facts  are  rather  volu- 
minous, and  this  may  be  a  sufficient  state- 
ment to  bring  in  review  the  questions  sug- 
gested for  reversal. 

1.  Bill  of  exceptions  No.  1  was  reserved 
to  tbe  failure  of  the  court  to  quash  the  copy 
of  the  Indictment  served  upon  appellant. 
Bill  of  exceptions  No.  2  was  reserved  to  the 
refusal  of  the  court  to  continue  the  case  on 
tbe  application  of  appellant.  There  are  some 
bills  of  exceptions  reserved  to  the  remarks 
of  the  district  attorney.  We  deem  it  un- 
necessary to  review  these  matters,  as  they 
will  not  arise  upon  another  trial. 

2.  Bill  of  exceptions  No.  S  recites  that  the 
state  was  permitted  to  prove  by  Viola  Thom- 
as that  defendant  quarreled  with  his  wife 
in  the  town  of  Marshall  and  said  to  her: 


"You  are  going  to  have  me  kill  some  of  these 
God  damn  sons  of  bitches  about  you."  To 
this  appellant  urged  several  objections.  As 
qualified  by  the  court,  this  testimony  was 
admissible.  The  quarrel  began  as  they  were 
leaving  the  town,  and  continued  until  the 
killing  'occurred,  which  was  within  three- 
quarters  of  a  mile  of  the  point  from  which 
they  started. 

8.  Tbe  fourth  bill  of  exception  recites  that, 
while  appellant,  his  wife,  and  the  witness 
Viola  Thomas  were  in  the  wagon  on  the 
square  in  the  dry  of  Marshall,  a  white  man 
passed  and  appellant  said  to  him,  "Breach 
this  gun  up,"  and  the-  white  man  did  not 
stop,  and  appellant  said  to  his  wife,  "The 
God  damn  son  of  a  bitch  is  scared  to  stop." 
Objection  was  urged  to  this.  Upon  another 
trial  we  suggest  that  this  testimony  be  ex- 
cluded. It  is  not  shown  to  have  bad  any 
connection  with  bis  wife  in  any  way.  The 
bill  Is  very  Indefinite;  but  as  the  matter 
is  presented  we  are  of  opinion  it  should  not 
have  been  permitted  to  go  to  the  Jury. 
.4.  Bill  of  exceptions  No.  6  recites  that 
the  witness  Joe  Marcellus  was  permitted 
to  testify  as  follows:  "I  was  waiting  at 
the  gate  at  Abe  Lister's,  and  William  Brown 
came  up  to  me  and  says,  'You  God  damn 
son  of  a  bitch;  I've  a  good  mind  to  shoot 
your  left  eye.'  This  was  on  Sunday  before 
the  deceased  was  killed  on  Monday,  and  Just 
before  William  Brown,  his  wife,  and  Viola 
Thomas  left  Panola  county,  Tex.,  for  Mar- 
shall, Tex.  Eveline  Brown  and  Viola  Thom- 
as were  not  present  when  this  remark  was 
made  to  me."  This  evidence  was  clearly 
Inadmissible,  and  should  have  been  excluded. 
The  threat  was  In  no  way  connected  with  the 
deceased. 

6.  Bill  of  exceptions  No.  6  was  reserved 
to  the  ruling  of  the  court  In  which  the  state 
was  permitted  to  prove  by  the  same  witness 
Marcellus  that  "that  day,  as  he  started  out 
of  the  gate  to  Marshall,  he  spoke  to  me  and 
his  boy,  my  sister's  child.  I  cannot  tell 
exactly  whether  he  was  mad  or  not,  act- 
ing like  he  had  been  acting.  As  he  started, 
he  said,  'Don't  be  surprised  if  you  hear  of 
a  Joe  Decker  scrape  before  we  get  back.' 
He  did  not  tell  me  what  a  Joe  Decker  scrape 
was;  but  be  was  often  talking  about  It  Joe 
Decker  was  a  fellow  that  used  to  live  down 
there,  and  went  to  Oklahoma,  and  killed 
several  fellows  out  there.  Decker  stayed 
out  at  Oklahoma.  He  stayed  at  Tatum,  and 
be  stayed  at  BeckvlUe  a  while.  I  think 
William  Brown  (appellant)  run  with  Deck- 
er a  little."  In  this  same  connection  appel- 
lant was  required  to  testify,  over  his  objec- 
tion, that  he  knew  Decker,  and  knew  all  of 
old  man  Decker's  boys,  and  knew  the  one 
who  got  Into  trouble  in  Oklahoma.  He  says 
he  was  not  personally  acquainted  with  that 
Decker,  but  heard  of  some  trouble  that  he 
got  into,  and  heard  that  he  bad  killed  some 
men  In  Oklahoma.  This  testimony  was  In- 
admissible. It  is  not  shown  to  be  connected 
in  any  manner  with  the  killing  of  his  wife. 
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There  was  nothing  in  the  conversation,  bo 
far  as  these  bills  are  concerned,  that  In- 
dicated that  at  the  time  be  had  any  refer- 
ence to  his  wife,  or  that  the  threats  and  the 
statements  he  made  to  the  witness  In  regard 
to  Decker  Indicated  any  feeling  towards 
her. 

8.  There  are  two  or  three  bills  of  excep- 
tion reserved  to  threats  made  by  appellant 
towards  his  wife  along  at  intervals,  and 
there  is  also  testimony  to  the  effect  that  he 
shot  at  his  wife  on  one  occasion  two  or  three 
times.  There  would  be  In  the  meantime  rec- 
onciliations, and  these  threats  would  come 
at  intervals.  It  is.  a  very  close  question 
whether  this  testimony  was  admissible. 
Where  threats  are  made,  and  followed  by  a 
complete  reconciliation,  and  the  matter  Is 
thus  ended,  the  previous  threats  would  be 
Inadmissible.  Such  we  understand  to  be 
the  rule  as  laid  down  by  the  authorities.  See 
1  McClain's  Criminal  Law,  f  410.  While 
In  this  particular  instance  there  would  be  rec- 
onciliations between  these  outbursts  of  pas- 
sion, threats,  and  acts  on  the  part  of  de- 
fendant, yet  when  he  would  again  become 
angered  with  his  wife  the  threats  would 
be  repeated.  We  are  of  opinion  that  under 
the  peculiar  circumstances  of  this  case  the 
admission  of  this  testimony  was  not  error. 

7.  By  the  witness  Williams  appellant  pro- 
posed to  prove  his  res  gestae  statement  with- 
in six  or  seven  minutes  after  the  shooting, 
and  at  the  place  of  the  shooting,  In  connec- 
tion with  some  powder  burns  on  his  face, 
and  explaining  why  he  did  not  halloo  ear- 
lier. We  think  this  testimony  was  admis- 
sible, especially  in  connection  with  other  tes- 
timony in  the  record,  which  showed  that  ap- 
pellant's face  was  powder-burned.  Upon 
another  trial  this  testimony'  should  be  per- 
mitted to  go  to  the  jury,  If  presented  In  the 
same  manner  as  In  this  record. 

8.  There  are  three  bills  of  exceptions  re- 
served to  the  admission  of  testimony  that 
appellant  had  in  the  year  1898  been  con- 
victed three  times  for  cattle  theft,  as  well 
as  showing  the  cumulative  sentences  In  these 
cases.  This  testimony  was  inadmissible.  We 
have  passed  on  this  question  quite  often, 
and  deem  it  unnecessary  to  cite  the  cases. 

Without  going  into  a  detailed  statement 
of  the  facts,  we  are  of  opinion  that  the  ques- 
tions of  accidental  homicide  and  manslaugh- 
ter are  not  suggested  by  the  record. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 


SHEPPARD  v.  STATE 

(Court  of  Criminal  Appeals  of  Texas.  March 
20,  1909.    Rehearing  Denied  June 
23.  1909.) 

1.  Criminal  Law  (f  421*)— Evidence— Hear- 
say—Age. 

The  prosecutrix  moat  testify  from  her  own 
knowledge  as  to  her  age,  and  not  as  to  what 


her  mother  may  have  stated,  when  the  latter 
is  a  witness  and  Is  present 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  978;  Dec.  Dig.  |  421.*] 

2.  Criminal  Law  (f  1091*)— Appeal  and  Er- 
ror —  Record  —  Questions  Presented  tor 
Biraw-7 Admissibility  of  Evidence. 
Error  cannot  be  predicated  on  refusal 'to 
strike  out  testimony  of  the  prosecutrix  as  to 
her  age,  based  on  information  derived  from  her 
mother,  when  the  bill  of  exceptions  fails  to 
show  whether  the  latter  was  present  or  not. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1091.*] 
8.  Witnesses  (J  345*)— Impeachment— Char- 
acter or  Witness— Accusation  of  Crime. 
Mere  rumor  of  accusation  of  crime  is  not 
a  basis  for  Impeachment  of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  1126-1128;  Dec.  Dig.  i  345.*] 

4.  Criminal  Law  (f  421*)— Evidence— Hear- 
say— Aok. 

Testimony  as  to  the  age  of  the  prosecutrix, 
based  on  information  derived  from  her  step- 
father, who  is  living  with  the  family,  is  Inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  978;  Dec.  Dig.  {  421* J 

Appeal  from  District  Court,  Hopkins  Coun- 
ty ;  R.  L.  Porter,  Judge. 

Walter  Sheppard  was  convicted  of  rape, 
and  he  appeals.  Affirmed. 

D.  Thornton  and  C.  E.  Sheppard,  for  ap- 
pellant F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
rape,  his  punishment  being  assessed  at  five 
years'  confinement  in  the  penitentiary. 

Bill  of  exceptions  No.  2  shows  that  Nannie 
Moore,  the  prosecutrix,  testified  that  she  was 
born  on  the  13th  day  of  February,  1892.  Up- 
on cross-examination  she  stated  that  she  had 
no  positive  or  personal  knowledge  of  her 
birth  and  of  her  age;  that  so  far  as  she 
knew  there  was  no  record  which  showed  the 
same;  that  all  she  did  know  about  her  age 
was  what  her  mother  had  told  her.  Ap- 
pellant moved  the  court  to  strike  out  her  tes- 
timony from  consideration  by  the  jury  as  to 
her  age,  because  same  was  based  on  hearsay, 
and  that  she  had  no  means  of  correct  knowl- 
edge as  to  her  age.  There  was  no  error  In 
the  ruling  of  the  court  In  the  case  of  John- 
son v.  State,  42  Tex.  Cr.  R.  298,  39  8.  W. 
898,  it  appears  that  the  district  attorney  ask- 
ed the  prosecuting  witness  how  old  she  was, 
to  which  she  replied :  "I  don't  know,  sir.  My 
mamma  says  that  I  am  about  14  years  old." 
Appellant  objected  to  that  part  of  the  testimo- 
ny detailing  what  her  mother  said ;  the  ground 
of  the  objection  being  that  her  mother's  state- 
ment was  hearsay,  her  mother  being  a  wit- 
ness and  present,  and  could  better  tell  prose- 
cutrix's age.  The  court  qualified  the  bill  as 
follows:  "The  question  was  asked  the  wit- 
ness, as  stated,  how  old  she  was,  and  she 
stated  that  she  did  not  know,  but  that  her 
mamma  told  her  she  was  14  years  old.  There 
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was  bo  exception  to  the  answer  of  the  wit- 
ness at  the  time."  In  that  case  we  held 
that  under  the  qualification  we  could  not  tell 
whether  or  not  there  was  reversible  error, 
since  It  does  not  state  when  the  objection  was 
made,  but  merely  says  there  was  no  excep- 
tion to  the  answer  of  the  witness  at  the  time. 
We  further  stated  in  said  opinion  that  the 
witness  must  testify  as  to  her  own  knowledge 
as  to  her  age,  and  not  as  to  what  her  mother 
may  hare  stated.  This  certainly  is  true 
when  the  mother  Is  a  witness  and  Is  present. 
Appellant  cites  this  authority  on  the  bill  of 
exceptions,  and  that  same  shows  that  the 
court  erred  as  shown  in  the  bill.  We  bad 
there  under  consideration,  however,  a  very 
different  question  from  that  here  presented. 
In  this  bill  of  exceptions  there  Is  nothing  to 
show  whether  the  mother  was  dead  or  pres- 
ent or  not.  In  the  case  of  Nunn  v.  Mayes, 
9  Tex.  Civ.  App.  366,  SO  S.  W.  479,  Head,  J., 
delivering  the  opinion  of  the  court,  It  is  very 
pertinently  stated  that,  In  order  "to  prove 
pedigree,  hearsay  evidence  Is  admissible  when 
based  upon  information  derived  *  from  de- 
ceased relatives  of  the  party  In  question,  or 
from  his  family  history,"  etc.;  but  It  must 
come  from  one  or  the  other  of  the  well-recog- 
nized sources  to  relieve  It  from  the  general 
rule.  In  this  case  we  have  the  prosecuting 
witness  stating  that  her  mother  had  Inform- 
ed her  as  to  her  age.  The  bill  does  not  dis- 
close whether  her  mother  is  dead  or  not. 
This  is  the  only  way  that  prosecutrix  could 
know  ber  age.  In  fact,  it  Is  the  only  way 
any  one  can  know  their  age;  that  Is,  by  what 
their  parents  state.  Bncy.  of  Ev.  vol.  1, 
p.  735. 

BUI  of  exceptions  No.  4  shows  that  the, 
state  witness  W.  F.  Emmons,  on  cross-exam- 
ination, was  asked  by  appellant  If  he  had  not 
been  accused  of  rape  at  one  time  in  his  for- 
mer life,  to  which  he  answered  that  he  had. 
Counsel  for  appellant  then  asked  him  with 
whom  he  had  been  accused  of  rape.  The 
state's  counsel  objected  to  said  testimony  on 
the  ground  that  same  was  Immaterial  and 
Irrelevant,  and  not  such  testimony  as  would 
tend  to  impeach  the  witness.  The  court  sus- 
tained the  objection.  Appellant  expected  to 
show  that  witness,  If  permitted  to  testify, 
would  have  testified  that  he  was  accused  of 
rape  of  his  sister-in-law.  This  testimony  was 
not  admissible.  If  the  witness  had  been  In- 
dicted, under  the  rules  of  this  court  the  tes- 
timony would  have  been  admissible;  but  a 
mere  rumor  of  accusation  Is  not  a  basis  for 
Impeachment. 

Bill  of  exceptions  No.  5  shows  that,  de- 
fendant's witness  John  Lollar  being  upon  the 
stand,  the  appellant  proposed  to  prove  by  the 
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witness  the  following  facts,  which,  If  per- 
mitted to  do  so,  the  witness  would  have  tes- 
tified: That  he  (witness)  knew  Bud  Shep- 
pard, the  stepfather  of  prosecutrix,  Nannie 
Moore,  and  that  he  knew  the  mother  of 
prosecutrix ;  that  be  lived  In  the  same  com- 
munity with  them  In  1903  shortly  after  said 
Bud  Sheppard  married  the  said  mother  of 
prosecutrix;  and  that  about  two  days  after 
their  said  marriage  he  had  a  conversation 
and  talked  with  said  Bud  Sheppard,  the 
stepfather  of  prosecutrix,  who  was  at  said 
time  living  In  that  community  with  the  moth- 
er of  prosecutrix  and  with  prosecutrix  as 
her  stepfather,  all  of  them  living  together  as 
a  family,  and  that  said  conversation  related 
to  the  age  of  the  prosecutrix,  Nannie  Moore ; 
that  this  was  in  the  fall  of  1903,  some  time 
about  the  month  of  September,  and  that  the 
said  Bud  Sheppard  was  talking  to  said  wit- 
ness about  the  respective  ages  of  his  (Bud 
Sheppard's)  children,  and  the  children  of 
his  wife,  prosecutrix's  mother;  and  that 
In  said  conversation  said  Bud  Sheppard  told 
this  witness  that  he  knew  the  age  of  Nannie 
Moore,  and  that  she  was  then  12  years  old 
past.  Appellant's  object  and  purpose  in  pro- 
posing to  introduce  said  testimony  was  to 
show  a  circumstance  relating  to  the  age  of 
prosecutrix,  and  to  show  as  a  part  of  the 
family  history  of  prosecutrix  that  she  in 
the  fall  of  1903  was  then  past  the  age  of  12 
years,  and  that  as  a  consequence  she  was 
more  than  15  years  of  age  at  the  time  of  the 
alleged  offense  herein.  The  state  objected 
to  same  on  the  ground  that  the  testimony  was 
hearsay.  Immaterial,  and  irrelevant,  and  that, 
the  witness  Bud  Sheppard  was  not  so  situ- 
ated and  related  to  the  prosecutrix  as  to  be 
In  a  position  to  use  his  statements  as  to  her 
age  as  a  part  of  her  family  history.  On  this 
question  appellant  cites  us  to  the  case  of 
Donley  v.  State,  44  Tex.  Cr.  R.  428,  71  S.  W. 
959.  We  there  held  that  a  witness  could  not 
be  permitted  to  tell  what  the  brother  of 
prosecutrix  said  her  age  was,  unless  It  was 
further  shown  that  the  brother  was  dead, 
since  hearsay  evidence  Is  only  admissible  to 
prove  age  when  based  upon  information  deriv- 
ed from  deceased  relatives  of  the  party  In 
question,  or  from  his  family  history,  or  from 
declarations  of  deceased  relatives.  It  follows, 
therefore,  that  the  court  did  not  err  in  re- 
jecting this  testimony. 

Appellant  complains  that  the  court  erred 
In  refusing  his  application  for  continuance. 
Under  the  explanation  of  the  court  to  the 
bill,  we  do  not  think  there  was  any  error  in 
the  action  of  the  court. 

Finding  no  error  m  the  record,  the  Judg- 
ment is  affirmed. 
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ROCH  t.  STATE. 
•(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1909.   On  Rehearing,  June  23,  1909.) 

1.  Criminal  Law  (I  1087*)— Appeal— State- 
.  kent  of  Facts— Filing. 

The  statement  of  facts  will  be  struck  out 
on  motion;  the  record  not  showing  it  was  fil- 
-ed  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1087.*] 

2.  Assault  and  Battery  (}  28*)— Aggravat- 
ed Assault— Animus— Evidence. 

To  show  animus  of  defendant  towards  H.. 
whom  be  shot,  for  which  he  was  convicted  of 
■aggravated  assault,  evidence  that  some  time  be- 
fore defendant  told  witness  of  H.  having  sent 
his  boy  to  complain  of  defendant's  calves  get- 
ting into  H.'s  field,  and  that  if  H.  had  come 
'he  would  have  taken  down  his  gun  and  shot 
'him,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  41 ;  Dec.  Dig.  |  28.*] 

3.  Criminal  Law  (i  1169*)— Withdrawal 
of  Evidence. 

There  was  no  reversible  error  in  overrul- 
ing an  objection  to  a  question  calling  for  a 
conversation  with  defendant  a  year  or  more 
before  his  assault,  where  after  it  was  partly 
answered  the  state  withdrew  it,  and  the  state 
instructed  the  jury  not  to  consider  the  answer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  3141;  Dec.  Dig.  f  1169.*] 

4.  Assault  and  Battery  ({  28*)— Aggravat- 
ed Assault— Evidence. 

Defendant  at  the  trial,  on  which  he  was 
convicted  of  aggravated  assault,  for  shoot- 
ing H.,  was  asked  by  the  state:  "You  heard 
him  in  agony  down  there,  and  you  were  up 
there  smoking  cigarettes,  and  did  not  go  down 
to  see  whether  he  was  dead  or  alive?"  and,  ob- 
jection thereto  being  overruled,  answered:  "I  ' 
was  not  running  a  Red  Cross  business.  His 
■own  folks  were  down  there  with  him.  I  had 
a  perfect  right  to  smoke  if  I  wanted  to.  I 
thought  it  was  none  of  my  business  to  go  out 
there.  His  own  people  were  out  there.  I  did 
not  go  out  there  at  all."  Held  not  error,  as 
it  showed  a  disregard  of  social  duty  and  a  crim- 
inal indifference  to  the  cries  of  one  defendant 
had  shortly  before  shot 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  41 ;  Dec  Dig.  f  28.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  H.  Arnold,  Judge. 

Ed  Roch  was  convicted,  and  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  aggravated  assanlt  and  his  punishment 
assessed  at  a  fine  of  $400.  This  is  the  second 
appeal  of  this  case.  For  former  appeal,  see 
62  Tex,  Cr.  R.  48,  106  S.  W.  202. 

The  Assistant  Attorney  General  flies  a 
motion  to  strike  out  the  statement  of  facts, 
on  the  ground  that  same  was  not  filed  in  the 
court  below.  The  motion  is  sustained;  the 
record  showing  the  accuracy  of  the  insist- 
ence. 

In  the  absence  of  statement  of  facts,  there 
is  nothing  in  this  record  authorizing  a  re- 
view; and  the  judgment  Is  affirmed. 


On  Rehearing. 

This  case  was  affirmed  on  a  previous  day 
of  this  term  on  the  ground  that  the  record 
did  not  show  a  statement  of  facts  properly 
certified  to.  Appellant  flies  a  motion  for 
rehearing,  attaching  proper  certificate  of  the 
clerk  showing  said  statement  of  facts  was 
filed  in  time. 

Bill  of  exceptions  No.  1  shows  that  while 
C.  H.  Simpson,  a  witness  for  the  state,  was 
on  the  stand,  he  was  asked  by  counsel  for  the 
state  to  detail  a  conversation  which  he  had 
with  defendant  In  December,  1905,  to  which 
testimony  counsel  for  defense  objected,  for 
the  reason  that  said  testimony  was  irrelevant 
incompetent  and  immaterial,  in  that  the 
events  and  matters  to  be  related  by  the  wit- 
ness were  too  remote,  and  threw  no  light  on 
the  controversy  and  difference  between  pros- 
ecutor, T.  J.  Hanson,  and  the  defendant  on 
the  morning  of  the  shooting,  and  could  only 
serve  to  prejudice  the  minds  of  the  Jury 
against  defendant  The  objections  being 
overruled,  the  witness  testified:  "I  was  over 
at  Ed  Roch's  house  one  day,  on  Christmas 
eve  day,  1905,  and  somehow  or  other  Han- 
son's name  was  mentioned,  and  defendant 
said  that  he  had  taken  part  of  his  wire 
away  from  his  fence,  and  that  his  calves 
were  getting  into  Hanson's  field,  and  that 
Hanson  sent  one  of  his  boys  down  to  tell 
him  (defendant)  to  keep  them  out  and  said 
that  if  he  (Hanson)  had  come  down  himself 
he  would  have  just  taken  his  gun  down  and 
shot  him."  This  testimony  was  admissible 
to  show  animus  on  the  part  of  appellant 
toward  the  injured  party. 

Bill  of  exceptions  No.  2  shows  that  the 
state  asked  the  witness  Jess  McGulre  to  de- 
tail a  conversation  which  he  had  with  de- 
fendant a  year  or  more  prior  to  the  shooting 
of  T.  J.  Hanson  by  defendant,  to  which  tes- 
timony counsel  for  defendant  objected,  for 
the  reason  that  same  was  Irrelevant  in- 
competent and  Immaterial,  In  that  the  events 
and  matters  to  be  related  by  the  witness 
were  too  remote.  The  objection  being  over- 
ruled, ssld  witness  was  permitted  to  testify 
that  on  one  occasion,  a  year  or  more  prior 
to  said  shooting,  the  defendant  bad  told  him 
(witness)  that  defendant's  son-in-law  and 
some  other  party  were  some  time  theretofore 
in  a  colloquy  down  in  the  field,  and  that  he 
(defendant)  saw  Hanson  going  down  towards 
where  the  parties  were,  and  that  he  (defend- 
ant) got  his  gun  and  went  down  that  way, 
with  the  Intention  of  shooting  Hanson  If  he 
Interfered  or  took  any  part  in  the  difficulty ; 
that  thereupon  defendant  renewed  said  ob- 
jections to  said  testimony,  and  requested  the 
court  to  withdraw  same  from  the  jury.  The 
bill  is  approved,  with  this  statement:  "The 
witness  Jess  McGulre  was  Introduced  by  the 
state  as  a  witness,  and  was  asked  s  question 
with  reference  to  Roch  making  some  threats 
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against  Hanson,  and  aa  the  witness  was  an- 
swering the  state  withdrew  the  question,  and 
stated  to  the  court  that  the  state  did  not 
think  the  evidence  admissible,  and  the  wit- 
ness had  only  partially  answered  the  ques- 
tion when  It  was  withdrawn,  and  the  court 
excluded  the  question,  and  excluded  the 
answer  of  the  witness,  and  at  the  time  In- 
structed the  Jury  that  the  same  was  not  evi- 
dence, and  to  not  consider  the  answer  of  the 
witness  for  any  purpose."  Clearly,  In  the 
light  of  this  explanation,  there  is  no  reversi- 
ble error  shown. 

BUI  of  exceptions  No.  8  shows  that  when 
defendant  was  on  the  stand  state's  counsel 
asked  him  the  following  question:  "Ton 
heard  him  In  agony  down  there,  and  you 
were  up  there  smoking  cigarettes,  and  did 
not  go  down  to  see  whether  he  was  dead  or 
alive?"  Appellant  objected  to  the  question, 
for  the  reason  that  said  testimony  was  irrele- 
vant, incompetent,  and  Immaterial.  The  ob- 
jections being  overruled,  appellant  answered 
the  question  as  follows:  "I  was  not  running 
a  Red  Cross  business.  His  own  folks  were 
down  there  with  him.  I  had  a  perfect  right 
to  smoke  if  I  wanted  to.  I  thought  It  was 
none  of  my  business  to  go  out  there.  His 
own  people  were  out  there.  I  did  not  go  out 
there  at  all."  The  court  controverts  this  bill 
of  exceptions  by  a  long  qualification ;  but  we 
see  nothing  In  tbe  bill  itself  that  Is  not  ad- 
missible testimony.  It  shows  a  disregard 
of  social  duty  and  a  criminal  indifference 
to  the  cries  of  a  party  that  appellant  a  short 
while  before  had  shot  The  same  may  be 
said  of  bill  of  exceptions  Mo.  4 

We  have  carefully  reviewed  all  of  appel- 
lant's bills  of  exception  found  In  this  record. 
The  statement  of  the  facts  will  be  found  in 
tbe  original  case. 

There  is  no  error  In  this  record  author- 
izing a  reversal  of  the  judgment,  and  the 
motion  for  rehearing  Is  overruled. 


JAT  v.  STATE. 

{Court  of  Criminal  Appeals  of  Texas.    May  5, 
1909.  Rehearing  Denied  June  9, 

1909.) 

L  Homicide  (|  296*)  —  Cooling  Time— In- 
structions. 

Evidence  on  a  trial  for  murder  held  not 

to  warrant  an  instruction  on  cooling  time. 
[Ed.  Note.— For  other  cases,  see  Homicide, 

Dec.  Dig.  |  295.*] 

2.  Homicide-  ({  40*V— "Ooolinq  Tims." 

To  constitnte  ''cooling  time,"  there,,  must 
hare  been  an  outrage  on  accused  a  short  while 
before  the  homicide  of  sufficient  moment  to  con- 
stitute adequate  cause  and  thereby  produce  that 
degree  of  anger,  rage,  sudden  resentment,  and 
terror  that  render*  the  mind  incapable  of  cool 
reflection. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  62-64;  Dec.  Dig.  f  40.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  p.  1602.] 


8.  Homicide  (|  809*)— Manslaughter— IN- 
STRUCTIONS. 

An  instruction  that  if  accused, '"in  a  sod- 
den transport  of  passion"  aroused  by  adequate 
cause,  killed  decedent,  he  was  guilty  of  man- 
slaughter, was  not  prejudicially  erroneous  be- 
cause of  the  use  of  the  quoted  words. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  *  309.*] 

4.  Homicide  (5  800*)  —  Self-Defense  —  IN- 
STRUCTIONS. 

An  instruction  that  to  justify  accused  in 

killing  decedent  in  self-defense  it  must  have 
reasonably  appeared  to  him  at  the  time  from 
the  acts  of  decedent  that  it  was  tbe  purpose 
of  the  latter  to  kill  or  do  accused  serious  bodi- 
ly injury,  and  that  reasonable  apprehension  of 
death  or  serious  bodily  injury  excuses  a  per- 
son in  using  all  necessary  means  to  protect  his 
life,  and  it  is  not  necessary  that  there  should 
be  actual  danger,  etc.,  followed  by  an  instruc- 
tion that  one  seeking  to  justify  on  the  grounds 
of  threats  against  bis  life  may  prove  threats 
made  by  decedent,  but  the  threats  do  not  af- 
ford a  justification  unless  accused  had  been  in- 
formed of  them,  and  decedent  at  the  time  of 
the  difficulty  by  some  act  manifested  an  in- 
tent to  execute  them,  etc.,  sufficiently  submitted 
the  issue  of  self-defense  as  applied  to  the  doc- 
trine of  threats. 

[Ed.  Note.— For  other*  cases,  see  Homicide, 
Cent.  Dig.  St  614-632 ;  Dec.  Dig.  5  300.*] 

6.  Criminal  Law  (§  1114*)— Appeal— Bill 
or  Exceptions. 

The  court,  in  reviewing  rulings  on  tbe  ad- 
mission of  evidence,  must  determine  the  mat- 
ter solely  with  reference  to  the  bill  of  excep- 
tlong,  and  the  court  will  not  Bupply  omissions 
therein  nor  aid  a  bill  by  inferences  or  presump- 
tions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lAw.^Cent  Dig.  H  2918,  2921;  Dec.  Dig.  | 

6.  Criminal  Law  (|  1111*)— Bill  or  Excep- 
tions—Statement  of  Facts— Conclusive- 
ness. 

Where  a  bill  of  exceptions  contradicts  a 
statement  of  facts  in  any  specified  particular, 
it  will  control,  and  be  deemed  to  state  correct- 
ly the  disputed  matter. 

[Ed.  Note.— For  other  Criminal 
Law,  Cent.  Dig.  S  2895;  Dec.  Dig.  f  1111.*] 

7.  Homicide  (§  193*)  —  Evidence  —  Admissi- 
bility. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  such  a  position  of  the  parties  prior  to 
the  homicide  as  to  justify  the  inference  that 
accused  saw  decedent  and  saw  that  a  weapon 
was  taken  from  him,  evidence  of  the  presence 
of  decedent  and  of  the  fact  that  a  weapon  was 
taken  from  him  was  admissible. 

[Ed.  Note.— For  other  cases,  see '  Homicide, 
Cent  Dig.  |  416;  Dec.  Dig.  {  193.*] 

8.  Criminal  Law  (I  1111*)— Appeal— State- 
ment or  Trial  Court— Conclusiveness. 

Where  the  court  on  appeal  could  not  de- 
termine just  what  the  evidence  showed  in  re- 
spect to  the  position  of  accused  and  decedent 
prior  to  the  killing  at  a  time  a  weapon  was 
taken  from  decedent,  it  would  follow  the  state- 
ment of  the  trial  court  in  allowing  a  bill  of 
exceptions  to  the  effect  that  accused  was  in  such 
a  position  as  to  have  seen  the  act  of  taking 
a  weapon  from  decedent,  especially  where  ac- 
cused accepted  the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  g  1111.*] 

9.  Homicide  (Si  156,  187,  199*)—  Intention 
of  Accused— Evidence. 

On  a  trial  for  murder,  testimony  that  ac- 
cused, while  on  his  way  to  a  show,  where  the 
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killing  occurred  shortly  afterwards,  stated,  in 
reply  to  the  question  as  to  whether  he  was 
going  to  the  show,  "No,  sir;  worse  than  the 
show,"  was  admissible  to  prove  the  state  of 
mind  of  accused  as  bearing  on  the  grade  of  the 
homicide  and  on  the  issue  of  self-defense. 

{Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  H  166,  187,  199.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Al  Jay  was  convicted  of  murder  in  the  sec- 
ond degree,  and  he  appeals.  Affirmed. 

J.  P.  Word  and  Cureton  ft  Cureton,  for 
appellant  F.  J.  McCord,  Asst.  Atty.  Gen., 
and  B.  B.  Robertson,  Co.  Atty.,  for  the  State. 

RAMSEY,  J.  This  is  the  second  appeal 
of  this  case.  The  opinion  on  the  first  appeal 
Is  reported  in  volume  52  Tex.  Cr.  R.  567,  109 
S.  W.  131.  On  original  submission  the  judg- 
ment of  conviction  assessing  the  punishment 
of  appellant  at  lifetime  was  affirmed.  On 
motion  for  rehearing,  however,  the  Judgment 
was  reversed  and  remanded  on  account  of 
the  failure  of  the  court  to  give  in  charge  to 
the  jury  the  doctrine  of  threats  in  connection 
with  the  issue  of  self-defense.  The  facts  on 
the  present  appeal  are  not  essentially  dif- 
ferent from  those  on  the  first  hearing.  On 
the  last  trial  appellant,  however,  was  con- 
victed of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  period  of  20  years.  The 
only  respect  In  which,  so  far  as  the  law  of 
the  case  is  concerned,  a  different  rule  could 
possibly  obtain,  is  the  fact  that  appellant 
accounts  for  himself  between  the  time  of  the 
first  altercation  with  deceased,  Arthur  Lock- 
hart,  about  noon  and  the  time  of  the  homi- 
cide, which  occurred  at  a  time  left  a  little  in- 
definite, but  probably  not  very  far  from  8 
o'clock  in  the  afternoon. 

On  this  appeal,  as  on  the  former  appeal, 
appellant  challenges  the  correctness  of  the 
court's  charge,  on  the  ground  that  the  court 
failed  to  give  in  charge  to  the  jury  any  in- 
struction with  reference  to  cooling  time,  and 
refused  to  give  the  special  instructions  re- 
quested by  appellant  pertinently  presenting 
that  issue.  This  matter  was  carefully  con- 
sidered on  the  former  appeal,  and  that  mat- 
ter ruled  adversely  to  appellant  Discussing 
this  matter,  Judge  Brooks,  speaking  for  the 
court,  said:  "The  only  other  question  we 
deem  necessary  to  pass  upon  is  the  tenth 
paragraph  of  the  motion  for  a  new  trial, 
wherein  complaint  is  made  that  the  court 
erred  in  his  charge,  and  particularly  those 
paragraphs  of  same  charging  on  murder 
in  the  first  degree  and  second  degree,  and  on 
manslaughter,  In  not  charging  on  the  ma- 
terial issue  of  cooling  time.  This  issue  was 
not  in  this  case.  The  facts  show,  In  sub- 
stance, that  appellant  and  deceased  bad  been 
enemies  for  quite  a  while;  had  had  previ- 
ous rows  and  Jows  some  time  before  diffl- 

•For  other 


culty.  On  the  morning  of  the  difficulty, 
about  12  o'clock,  appellant  and  deceased  met 
Deceased  drew  his  pistol  and  cursed  appel- 
lant Appellant  went  off  and  reported  de- 
ceased to  the  constable,  and  told  the  con- 
stable deceased  had  a  pistol.  Subsequently 
this  pistol  was  taken  from  deceased  by  third 
parties,  together  with  a  bottle  of  whisky. 
About  8  o'clock  in  the  afternoon,  deceased, 
in  company  with  his  sister  and  her  child, 
each  having  hold  of  the  hand  of  the  child, 
were  about  to  enter  a  little  show  In  the  town 
of  Morgan ;  just  as  they  were  in  the  act  of 
entering,  appellant  rushed  upon  deceased, 
and,  as  he  claims,  deceased  made  demonstra- 
tion as  though  to  draw  a  weapon.  The 
state's  case,  however,  shows  that  he  grabbed 
deceased  by  the  arm  and  began  cutting  him, 
deceased  endeavoring  to  defend  himself  with 
his  hands.  Other  parties  Interfered,  includ- 
ing deceased's  sister,  and  tried  to  prevent 
appellant  from  stabbing  deceased,  but '  he 
finally  did  so,  stabbing  him  in  the  left  Bide, 
from  which  wound  he  died  In  a  few  mo- 
ments. In  order  to  constitute  cooling  time, 
there  must  have  been  an  outrage  upon  appel- 
lant a  short  while  before  the  homicide  of 
sufficient  moment  to  constitute  adequate 
cause  and  thereby  produce  that  degree  of 
anger,  rage,  sudden  resentment  and  terror 
that  renders  the  mind  incapable  of  cool  re- 
flection. The  facts  above  detailed  do  not 
constitute  such  adequate  cause,  and  hence 
the  Issue  of  cooling  time  was  not  given." 
We  think  these  remarks  directly  applicable 
to  the  case  as  made  on  this  trial  which,  as 
stated,  is  not  essentially  different  from  the 
facts  on  the  former  appeal,  except  the  testi- 
mony of  the  witnesses  shortening  the  time 
somewhat  between  the  time  they  first  met 
and  the  time  of  the  homicide,  and  the  testi- 
mony tends  to  show  during  this  time  some 
state  of  excitement  on  the  part  of  appellant 
Carefully  considering  the  whole  record,  how- 
ever, we  do  not  believe  the  court  was  either 
required  or  would  have  been  justified,  under 
the  facts,  In  charging  on  this  issue. 

Complaint  is  made  of  the  charge  of  the 
court  on  the  subject  of  manslaughter,  where- 
in the  court  in  the  fourteenth  paragraph  of 
the  court's  charge  instructs  the  Jury  as  fol- 
lows: "If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
In  a  sudden  transport  of  passion  aroused 
by  adequate  cause,  as  hereinbefore  explain- 
ed, and  not  in  self-defense  as  hereinafter 
explained,  did  with  a  knife  cut  and  stab  and 
thereby  kill  Arthur  Lockhart  the  deceased,  in 
Bosque  county,  Tex.,  as  charged  in  the  in- 
dictment and  that  said  knife  was  a  deadly 
weapon  as  herein  defined,  then  If  you  have 
found  each  and  all  of  said  facts  true,  then 
you  will  find  the  defendant  guilty  of  man- 
slaughter, and  assess  his  punishment  at  con- 
finement in  the  state  penitentiary  tor  any 
period  of  time  not  less  than  two  or  more 
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than  fire  yean."  The  charge  of  the  court 
defining  manslaughter  Is  in  every  other  re- 
spect correct,  nor  could  there  be  any  sub- 
stantial objection  to  It  The  use  of  the 
particular  words  objected  to,  "In  a  sudden 
transport  of  passion,"  have  not  Infrequently 
been  comdemned,  but  on  review  of  the  whole 
matter  in  case  of  Waters  v.  State  (Tex.  Cr. 
App.)  114  S.  W.  628.  this  was  held  not  to  be 
reversible  error.  The  matter  Is  there  fully 
discussed,  and  we  think  it  unnecessary  to 
elaborate  our  views  in  respect  to  the  ques- 
tion. 

The  other  complaints  of  the  charge  of 
the  court  upon  this  subject  we  think,  are 
hypercritical  and  without  merit 

Complaint  is  made  also  of  the  fifteenth 
paragraph  of  the  court's  charge,  which  Is  as 
follows:  "On  self-defense  you  are  Instructed 
that  homicide  committed  in  self-defense  Is 
not  unlawful,  but  Is  justifiable,  and  therefore 
is  excused  by  law;  but  the  mere  fear  upon 
the  part  of  the  defendant  that  the  deceased, 
Arthur  Lockbart,  might  do  him  serious  bodi- 
ly injury  or  kill  him,  would  not  justify  him 
In  slaying  the  deceased,  nor  would  the  de- 
fendant be  Justified  in  cutting  deceased  If 
at  the  time  be  did  so  he  was  then  in  no  real 
danger  of  suffering  death  or  serious  bodily 
Injury  from  the  deceased,  but  to  Justify  the 
defendant  in  taking  the  life  of  the  deceased 
it  must  have  reasonably  appeared  to  the 
defendant  at  the  time  of  the  difficulty  and 
from  the  acts  of  the  deceased  that  It  was 
the  deceased's  purpose  then  and  there  to 
kill  or  to  do  the  defendant  some  serious  bodily 
injury.  You  are  further  instructed  that  the 
reasonable  apprehension  of  death  or  serious 
bodily  injury  will  excuse  a  person  in  using 
all  necessary  means  to  protect  bis  life  or  bis 
person  from  serious  bodily  injury,  and  it  is 
not  necessary  that  there  suould  be  actual 
danger,  provided  that  the  defendant  at  the 
time  acted  upon  a  reasonable  apprehension 
of  danger  as  it  appeared  to  him  at  the  time 
of  the  difficulty,  and  in  such  case  the  party 
acting  under  such  fear  of  danger  or  apparent 
danger  is  in  no  event  bound  to  retreat  in 
order  to  avoid  the  necessity  of  killing  his  as- 
sailant If,  therefore,  you  believe  from  the 
evidence  that  at  the  time  of  the  killing  the 
deceased,  Arthur  Lockbart,  was  then  about 
to  or  was  In  the  act  of  making  an  attack  on 
the  defendant  or  was  then  about  to  make  an 
assault  on  him,  or  if  it  reasonably  appeared 
to  the  defendant  from  the  acts  then  done  by 
the  deceased  at  the  time  of  the  difficulty  that 
be  was  then  about  to  assaulf  the  defendant, 
which  from  the  manner  of  the  assault  or  the 
threatening  assault  or  that  the  attack  that 
was  then  about  to  be  made,  if  one  was  then 
about  to  be  made,  and  from  all  the  facts  and 
circumstances  surrounding  the  parties  at  the 
time  it  caused  the  defendant  to  have  a  rea- 
sonable expectation  or  fear  of  death  or  seri- 
ous bodily  injury,  and  that  acting  under  such 
reasonable  expectation  or  fear,  whether  real 
or  apparent  the  defendant  In  self-defense 


only,  cut  and  stabbed  the  deceased  with  a° 
knlfe,  or  if  you  have  a  reasonable  doubt  as 
to  whether  he  did  or  not  then  you  will  give 
the  defendant  the  benefit  of  such  doubt  and 
find  him  not  guilty."  This  charge  is  object- 
ed to  for  the  reason,  as  claimed,  that  it  was 
a  limitation  of  appellant's  right  of  self-de- 
fense, because  it  excluded  from  the  jury  the 
law  of  threats  and  the  right  of  the  appellant 
to  act  and  to  take  the  life  of  deceased  if  it 
reasonably  appeared  to  him  that  the  deceas- 
ed was  doing  some  act  from  which  appellant 
might  reasonably  infer  an  attempt  on  the 
part  of  deceased  to  carry  out  his  previous 
threats.  Immediately  following  the  charge 
complained  of,  the  court  instructed  the  jury 
as  follows:  "When  a  person  is  charged  with 
an  unlawful  killing  and  seeks  to  justify  on 
the  grounds  of  a  threat  or  threats  against 
his  own  life,  he  is  permitted  to  Introduce 
evidence  of  such  threats  made  by  the  party 
killed,  but  the  threats  shall  not  be  regarded 
as  affording  a  justification  which  will  con- 
stitute self-defense,  unless  It  be  shown  by 
the  evidence  that  the  defendant  had  been  In- 
formed of  the  threats  before  the  difficulty, 
and  further  that  at  the  time  of  the  difficulty 
the  person  alleged  to  be  injured  did  by  some 
act  then  done  manifesting  an  Intention  then 
to  execute  the  threats  previously  so  made. 
The  law  does  not  state  qr  define  more  defi- 
nitely the  act  to  be  done  at  the  time  of  the 
killing,  but  it  must  be  some  act  which  Is  rea- 
sonably calculated  to  induce  the  belief  in 
the  mind  of  the  defendant  that  the  deceased 
was  then  intending  to  put  into  execution  the 
threats  previously  made,  and  the  defendant 
must  believe  that  such  threats  were  serious- 
ly made  by  the  deceased ;  and  if  you  believe 
said  facts  are  true,  or  If  you  have  reasonable 
doubt  of  the  facts  being  true  you  will  find 
defendant  not  guilty."  We  think,  considered 
together,  that  the  charge  of  the  court  suffi- 
ciently guarded  the  rights  of  appellant,  and 
contained,  when  considered  together,  a  suffi- 
cient submission  of  the  Issue  of  self-defense 
as  applied  to  the  doctrine  of  threats  and 
without  considering  the  question  of  threats. 

During  the  trial  the  state  sought  to  prove 
by  one  Joe  Giden  that  about  15  minutes 
before  the  homicide  he,  appellant,  and  Dan 
Jay  were  standing  down  south  of  the  scene 
of  the  homicide  about  90  or  40  yards  near 
the  west  side  of  the  big  tent  on  the  show 
grounds,  and  that  he,  appellant,  and  Dan 
Jay  were  in  conversation  at  said  place, 
whereupon  the  state  offered  to  prove  by 
said  Giden  that  while  be  was  talking  to  ap- 
pellant and  said  Dan  Jay  he  saw  the  deceas- 
ed, Arthur  Lockbart,  Willie  Fuller,  and  Ag- 
nes Phelps  coming  from  toward  Bobble 
Harris*  house  and  going  toward  the  show 
grounds.  This  testimony  was  objected  to  at 
the  time,  because  same  was  immaterial  and 
could  not  bind  the  appellant  and  was  preju- 
dicial, unless  the  witness  stated  that  he 
called  the  appellant's  attention  to  said  par- 
ties leaving  Harris'  house,  which  the  witness 
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did  not  testify  to.  This  bill  of  exceptions 
contains  the  following  indorsement:.  "Al- 
lowed, with  the  explanation  that  the  record 
shows  that  Joe  Olden  testified  that  while  be 
was  talking  to  Al  and  Dan  Jay  bis  face 
was  turned  west,  and  that  ATs  face  was 
turned  west,  and  that  Arthur  Lockhart 
and  his  sister  and  Willie  Fuller  were  com- 
ing from  that  direction,  and  that  they  were 
in  plain  view  of  Joe  Olden  at  the  time,  and 
that  Al  was  facing  them  and  his  face  was 
turned  In  their  direction."  Closely  related 
to  this  same  question,  it  appears  that  while 
the  witness  Agnes  Phelps  was  on  the  wit- 
ness stand  the  state  offered  to  show  by  her, 
and  did 'show  by  her,  that  shortly  before  the 
homicide  she  and  the  deceased,  Arthur  Lock- 
hart,  and  Willie  Fuller,  while  on  their  way 
to  the  show  grounds,  passed  Bobble  Har- 
ris' house,  and  were  stopped  at  or  near 
Harris'  house,  and  that  Bobbie  Harris  and 
the  appellant's  brother,  Ike  Jay,  took  a  pis- 
tol off  of  the  deceased,  Arthur  Lockhart,  at 
said  time.  This  evidence  was  objected  to 
at  tbe  time,  because  it  was  irrelevant  and 
immaterial  and  not  binding  on  appellant,  be- 
cause done  in  appellant's  absence,  because 
hearsay  and  calculated  to  prejudice  the  Ju- 
ry against  the  appellant  This  bill  was  ap- 
proved, with  the  following  Indorsement,  "Al- 
lowed, see  explanation  to  bill  No.  3,"  which 
is  the  bill  with  reference  to  the  testimony 
of  Joe  GIden.  It  is  obvious  that  this  testi- 
mony was  not  admissible  except  upon  the 
theory  and  assumption  that  the  attitude  and 
position  of  the  parties  was  such  as  to  show 
or  Justify  the  fair  inference  that  the  de- 
ceased was  Been  by  appellant  at  the  time. 
The  statement  of  the  court  in  his  explana- 
tion to  bill  of  exceptions  No.  3  in  reference 
to  the  testimony  of  Joe  Oiden  undoubtedly 
shows  such  a  situation  of  affairs  as  to  com- 
pel tbe  belief  that  at  that  time  appellant 
saw  deceased  and  the  other  parties  referred 
to.  The  explanation  of  the  court  in  ap- 
proving the  last  bill  of  exceptions  is  only 
consistent  with  the  belief  and  theory  that 
the  situation  of  the  parties  must  have  been 
such  as  that  appellant  was  In  a  position  to 
have  seen  and  did  see  the  disarmament  of 
the  deceased,  and  is  in  substance  a  finding 
and  statement  to  this  effect.  We  feel  that 
we  are  committed  by  the  holdings  of  this 
court  to  determine  the  matter  solely  with 
reference  to  tbe  bills  of  exceptions.  Such 
bills,  it  has  been  uniformly  held,  should  be 
so  explicit  as  to  enable  the  court  to  fully 
understand  all  the  facts  upon  which  the  con- 
viction depends.  Livar  v.  State,  26  Tex. 
App.  115,  9  S.  W.  652;  Walker  v.  State, 
Id  Tex.  App.  176.  Again,  it  has  been  held 
that  upon  appeal  the  court  will  not  supply 
omlsions  in  bills  of  exception,  nor  aid  such 
bills  by  inference  or  presumptions.  McGlas- 
son  v.  State,  38  Tex.  Cr.  R.  367,  43  S.  W.  93; 
Hooper  v.  State,  29  Tex.  App.  614,  16  S.  W. 
655.  Tbe  rule  also  seems  to  be  that,  where 
a  bill  of  exceptions  contradicts  the  state- 


ment of  facta  in  any  specified  particular,  It 
will  control  and  be  held  to  state  correctly 
the  disputed  matter.  Hardy  v.  State,  31 
Tex.  Cr.  R.  289,  20  8.  W.  661;  Ezzell  v. 
State,  29  Tex.  App.  621,  16  8.  W.  782; 
Briscoe  State,  27  Tex.  App.  193,  11  S.  W. 
113.  We  have,  however,  carefully  examined 
the  record,  and  are  not  prepared  to  say  that 
the  statement  and  explanation  of  the  court 
Is  not  entirely  correct,  though  there  Is  some 
confusion  in  the  record  as  to  the  situation 
of  the  parties.  There  is  no  map  contained 
In  the  statement  of  facts,  and  there  are  so 
many  references  to  Harris*  house,  the  H.  & 
T.  C.  Railway  tracks  crossing,  doll  racks, 
and  side  shows  and  other  objects  that  we  are 
not  clear,  really,  as  to  just  what  tbe  evi- 
dence does  show  in  respect  to  the  position 
of  these  parties  at  the  time  of  the  disarma- 
ment In  such  situation  we  feel  that  we 
are  bound  and  committed  to  follow  the  state- 
ments of  the  court  in  allowing  the  bills  of 
exception  which  were  accepted  by  appel- 
lant and  In  the  condition  the  record  comes 
to  us  we  would  not  be  Justified  in  reversing 
the  case  on  this  ground. 

Again,  during  the  trial  It  was  shown  by 
the  state  that  some  time  before  the  homi- 
cide, but  on  the  same  day  and  at  the  time 
appellant  passed  one  Lassiter,  going  in  the 
direction  of  the  residence  of  Mr.  Oran,  he 
asked  appellant  if  he  was  going  to  the  show, 
and  be  replied,  "No,  air;  worse  than  the 
show."  This  evidence  was  objected  to  at 
the  time  on  the  ground  that  it  was  immate- 
rial and  throws  no  light  on  the  transaction, 
because  the  conversation  was  indefinite  and 
could  not  be  converted  into  a  threat  and 
was  a  conclusion,  and  because  same  was  not 
sufficiently  connected  with  the  death  of  the 
deceased  to  be  admissible  as  a  part  of 
the  res  gestae  of  the  transaction  and  be- 
cause it  was  prejudicial  to  the  rights  of 
the  defendant  This  Is  allowed  by  the 
court  with  the  explanation  that  the  conver- 
sation occurred  a  short  time  before  the  kill- 
ing and  while  defendant  was  on  his  way  to 
tbe  show  grounds.  We  think  this  testimony 
admissible  in  view  of  tbe  explanation  of  the 
court,  both  as  part  of  the  res  gestae,  and  ad- 
missible in  any  event  as  tending  to  show 
the  state  of  mind  of  appellant  It  was  not 
perhaps  a  threat  and  yet  it  showed  quite 
clearly  the  condition  of  appellant's  mind 
and  threw  strong  light  as  we  think,  on  his 
purpose  and  intention  at  the  time,  and  was 
important  for  the  Jury  to  consider,  in  connec- 
tion with  the  grade  of  the  homicide  as  well 
as  on  the  issue  of  self-defense. 

There  are  other  matters  and  errors  assign- 
ed, but  none  of  them,  we  believe,  of  any  mer- 
it or  of  sufficient  importance  to  require  a 
discussion.  The  only  matter  about  which  we 
have  hesitated  is  in  respect. to  the  testimony 
admitted  by  the  court  touching  the  disarma- 
ment of  the  deceased,  Arthur  Lockhart;  but 
in  the  shape  the  record  comes  before  us  we 
do  not  believe  we  would  be  Justified,  In  view 
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of  the  explanation  of  the  court,  In  setting 
aside  the  judgment  and  reversing  the  case. 

Finding  no  error  In  the  proceedings  of  the 
court  below,  It  Is  ordered  that  the  Judgment 
of  conviction  be,  and  the  same  Is  hereby, 
in  all  things,  affirmed. 


JOYCE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  5, 
1909.    Rehearing  Denied  June  9,  1909.) 

L  Chimin  al  Law  (f  1170*)  —  Appeal  and 
Ebbob  —  Harmless  Ebbob— Exclusion  of 
Evidence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  the  prosecuting  witness  testified 
that  he  had  made  a  contract  with  the  sheriff 
by  which  he  was  to  have  $25  for  the  first  con- 
viction of  violating  the  local  option  law,  and 
$10  for  each  succeeding  case;  that  he  had 
bought  "frosty"  several  times  from  accused; 
and  the  sheriff  testified  that  he  had  told  accus- 
ed that  he  must  stop  selling  "frosty"  or  it 
would  cause  him  trouble,  and  that  "frosty"  was 
an  intoxicant  and  he  would  have  to  quit  sell- 
ing it,  and  that  he  had  offered  the  prosecuting 
witness  $25  for  the  first  conviction  and  $10  for 
each  succeeding  case  against  accused,  and  thst 
the  prosecuting  witness  reported  the  facts,  and 
the  sheriff  filed  seven  cases  against  accused,  and 
accused  admitted  that  the  sheriff  had  told  him 
he  would  have  to  quit  selling  "frosty."  Held, 
that  a  refusal  to  allow  the  sheriff  to  answer  on 
cross-examination  whether  he  stated  in  a  speech 
before  a  sheriffs'  convention  that  the  only  way 
to  stop  the  sale  of  "frosty"  in  local  option 
counties  was  to  arrest  the  parties  engaged  in 
the  business  and  put  them  in  jail  whether  they 
were  guilty  or  not  guilty  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  8145;  Dec  Dig.  f  1170.*] 

2.  Intoxicating  Liquors  (f  227*)— Offenses 
— Pbobecution— Evidence. 

In  a  prosecution  for  violation  of  the  local 
option  law,  evidence  elicited  from  the  accused 
on  his  cross-examination  that  "he  had  been  some 
time  prior  to  the  prosecution  engaged  in  the 
saloon  business  was  not  inadmissible  because 
of  its  tendency  to  prejudice  the  minds  of  the 
jury  against  accused,  where  accused  testified 
that  the  liquor  which  he  sold  was  not  an  intox- 
icant, and  the  fact  that  he  had  been  a  saloon 
keeper  was  proper  to  be  considered  by  the  ju- 
ry in  determining  his  good  faith  as  to  his  be- 
lief that  the  liquor  was  not  intoxicating. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  287;  Dec.  Dig.  §  227.*] 

8.  Intoxicating  Liouobs  (|  239*)— Offens- 
■»— Pbobecution— Instruction. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  issue  was  as  to  whether 
the  liquor  sold  was  intoxicating,  an  instruction 
that  if  the  jury  had  a  reasonable  doubt  as  to 
whether  the  liquor  sold  was  intoxicating  they 
should  give  the  accused  the  benefit  of  the  doubt, 
and  that  if  they  should  find  that  the  liquor  was 
intoxicating,  but  believed  that  at  the  time  de- 
fendant sold  it  he  honestly  believed  that  it  was 
not  intoxicating,  he  would  not  be  guilty,  but 
that  the  jury  must  believe  from  the  evidence 
that  he  used  proper  care  to  ascertain  whether 
the  liquor  was  intoxicating,  before  he  would  be 
entitled  to  an  acquittal  on  the  ground  of  mis- 
take, was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  838;  Dec  Dig.  i  239.*] 


4.  Ckiminax  Law  (I  742*)  —  Tbial  —  Ques- 
tions fob  Jubt. 

In  a  prosecution  for  violation  of  the  local 
option  law,  the  question  as  to  what  effect  the 
fact  that  the  prosecuting  witness  was  employ- 
ed as  a  detective  by  the  sheriff  and  was  to  re- 
ceive a  fixed  compensation  for  a  conviction  had 
upon  his  credibility,  and  what  weight  the  jury 
would  give  to  his  testimony,  were  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1719;  Dec  Dig.  f  742.*] 

Appeal  from  Kaufman  County  Court; 
Thos.  R.  Bond,  Judge. 

Fred  Joyce  was  convicted  of  violating  the 
local  option  law,  and  appeals.  Affirmed. 

Woods  Sc  Morrow,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  Is  a  local  option  con- 
viction, the  punishment  being  assessed  at 
$25  fine  and  20  days  In  jail. 

The  testimony  shows  that  the  witness 
Wheeler  was  employed  by  the  sheriff  of 
Kaufman  county  as  a  detective ;  that  at  the 
time  he  was  chopping  cotton  at  different 
places  in  Kaufman  county  for  $1.25  a  day; 
that  he  picked  cotton  in  the  fall,  and  was 
at  the  time  he  was  testifying  picking  cotton 
for  the  sheriff  of  the  county;  that  he  re- 
ceived Information  from  a  Mr.  Freeman  that 
the  sheriff  wanted  the  frosty  business  in  For- 
ney stopped,  and  he  wrote  to  the  sheriff  in 
June  In  regard  to  the  matter;  that  at  the 
time  be  was  chopping  cotton  for  Freeman, 
seven  miles  from  Forney.  He  further  stated 
that  the  sheriff  offered  him  $25  for  the  first 
case  of  conviction,  and  $10  for  each  succeed- 
ing case;  that  he  accepted  the  proposition, 
and  went  to  Forney,  where  appellant  was 
doing  business;  that  appellant  was  running 
a  restaurant  and  cold  drink  stand  and  was 
selling  frosty ;  that  he  bought  frosty  several 
times  from  appellant;  that  he  went  Into  ap- 
pellant's place  of  business  and  asked  him  if 
he  had  anything  to  drink,  and  he  said  he 
had  frosty;  that  he  asked  him  if  that  was 
the  best  he  had,  and  he  said  it  was,  and  in- 
formed him,  Wheeler,  that  he  was  not  selling 
any  intoxicants;  that  he  bought  the  frosty 
openly,  and  the  evidence  all  shows  not  only 
by  this  witness,  but  by  all  the  witnesses,  that 
appellant  was  selling  and  running  his  busi- 
ness openly,  and  that  the  people — men  and 
ladies — drank  at  his  cold  drink  stand  such 
things  as  he  sold,  including  frosty.  On  one 
occasion  Wheeler  went  to  Dallas  and  bought 
four  bottles  of  beer  and  brought  it  to  For- 
ney, and  he  and  some  others  drank  this  as 
well  as  some  bottles  of  frosty ;  that  while  he 
had  this  beer  he  bought  frosty  from  appel- 
lant There  is  quite  a  lot  of  testimony  in  the 
record  showing  that  appellant  was  selling 
frosty ;  that  be  sold  it  to  any  and  every  body 
openly,  and  so  carried  on  his  business. 
There  Is  testimony  also  that  before  appellant 
would  sell  the  frosty  he  had  a  guaranty 
from  the  brewery  at  Dallas  where  he  bought 
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the  frosty  that  It  was  a  nonlntoxlcant  and 
tinder  this  condition  he  sold  the  frosty,  be- 
lieving it  was  not  an  intoxicant  The  sheriff 
testified  for  the  state  that  he  was  at  Forney 
in  June  before  this  prosecution,  and  told 
appellant  that  he  must  stop  selling  frosty  or 
It  would  cause  him  trouble;  that  he  further 
stated  to  him  that  what  he  was  selling  called 
"frosty"  was  an  Intoxicant,  and  he  would 
have  to  quit  selling  It  He  also  testified  that 
he  wrote  the  witness  Wheeler  that  he  would 
give  him  $25  for  the  first  case  of  conviction 
and  $10  for  each  succeeding  case  against  ap- 
pellant and  that  Wheeler  reported  the  facts, 
and  he,  as  sheriff,  filed  seven  cases  against 
appellant. 

1.  A  bill  of  exceptions  reserved  by  appel- 
lant recites  that  while  the  sheriff,  Crane, 
was  testifying,  and  after  the  state  had  ex- 
amined him  in  chief,  appellant  on  cross-ex- 
amination, in  view  of  the  fact  that  he  had 
testified  in  his  chief  examination  that  he 
offered  to  and  did  make  a  contract  with 
Wheeler  by  which  he  was  to  give  him  $25 
for  the  first  case  and  $10  for  each  succeed- 
ing case  for  testimony  on  which  to  predicate 
a  conviction  for  violations  of  local  option 
laws  In  Kaufman  county,  asked:  "If  it  was 
not  a  fact  that  he  made  the  statement  In  a 
speech  before  the  sheriffs'  convention  of  Tex- 
as, at  Ft  Worth,  Tex.,  In  May  or  June  this 
year,  that  the  only  way  to  stop  the  sale  of 
frosty  and  frosty  Joints  In  local  option  coun- 
ties was  to  arrest  the  parties  engaged  in  the 
business  of  the  sale  of  frosty  and  put  them 
in  jail  whether  they  were  guilty  or  not  guil- 
ty V  That  the  state  objected  to  this  question, 
without  giving  any  reasons,  which  the  court 
sustained,  whereby  the  appellant  was  not 
permitted  to  show  by  the  witness  himself 
that  he  did  make  such  statement  in  said 
sheriffs'  convention,  and  If  he  denied  making 
the  statement  then  appellant  proposed  to, 
bnt  was  prevented  by  the  ruling  of  the  court 
from,  showing  this  evidence  aliunde  to  the 
effect  that  said  witness  did  make  this  state- 
ment at  the  time  and  place  aforesaid.  It 
may  well  be  questioned  whether  this  bill  is 
sufficiently  definite  to  entlue  the  appellant 
to  a  revision  of  this 'question.  It  is  not 
stated  affirmatively  what  the  witness  would 
have  answered,  nor  is  it  stated  affirmatively 
that  if  he  denied  making  the  statement  ap- 
pellant was  able  to  show  he  had  made  same. 
However,  If  we  assume  that  it  is  shown  that 
the  witness  either  would  have  admitted  mak- 
ing the  statement  or  could  have  been  im- 
peached, we  are  not  prepared  to  hold  that 
matters  were  of  such  gravity  as  to  entitle 
appellant  to  a  reversal  of  his  case.  An  in- 
spection of  the  record  shows  that  appellant 
who  testified  in  his  own  behalf,  admitted 
that  the  sheriff  had  stated  to  him  that  he 
would  have  to  quit  selling  frosty,  and  that 
this  statement  was  made  about  the  time  tes- 
tified to  by  the  sheriff.  The  sheriff  testified 
that  he  told  appellant  that  the  frosty  he 


was  selling  was  Intoxicating.  This  is  not 
admitted  in  terms  by  appellant  and  yet  it 
is  evident  that  there  could  have  been  no  rea- 
son for  the  sheriff  insisting  on  his  putting 
the  sale  of  this  drink  except  the  fact  of  Its 
intoxicating  quality.  The  only  object  and 
purpose  of  the  testimony  was  to  show  in- 
terest and  bias  of  the  witness  and  for  the 
purpose  of  affecting  the  credibility.  The 
sheriff  admitted  that  he  had  promised  a  re- 
ward to  the  witness  Wheeler  as  testified  by 
him.  Crane  did  not  testify  to  the  commis- 
sion of  the  offense  itself.  His  testimony  re- 
lated to  another  matter  which  was  practical- 
ly admitted  by  appellant  in  his  testimony. 
In  view  of  these  circumstances,  we  do  not 
think  that  the  refusal  of  the  court  to  permit 
the  inquiry  as  to  the  speech  before  the  sher- 
iffs' convention  was  of  such  importance  and 
gravity  as  could  in  any  event  affect  the  re- 
sult 

2.  Again,  the  state,  over  objection  of  ap- 
pellant was  permitted,  while  the  witness  was 
testifying  on  cross-examination,  to  prove  by 
him  that  some  time  prior  to  the  prosecution 
he  had  been  engaged  in  the  saloon  business. 
This  evidence  was  objected  to  on  the  ground 
that  same  was  immaterial  and  irrelevant 
and  because  said  questions  and  answers 
thereto  were  intended  to  and  did  have  the 
effect  to  prejudice  the  minds  of  the  Jury 
against  the  appellant  We  do  not  think 
there  was  any  error  in  admitting  this  tes- 
timony, in  view  of  the  issues  in  the  case. 
Appellant  was  defending  on  the  ground  of 
his  good  faith  in  selling  the  liquor  named, 
and  his  belief  that  same  was  not  intoxica- 
ting, based  In  part  upon  the  assurance  of  the 
manufacturing  company  of  Dallas.  Whether 
he  had  such  belief  or  not  of  course,  was  a 
fact  to  be  determined  by  the  jury  in  the 
light  of  all  the  testimony  that  would  throw 
light  on  this  question.  If,  as  he  states,  he  had 
been  in  the  saloon  business  for  a  number  of 
years  and  was  acquainted  with  the  qualities 
and  effect  and  had  been  engaged  In  the  sell- 
ing, of  intoxicating  liquors,  beer,  whisky,  and 
wines,  and  familiar  with  their  effect  and  ap- 
pearance, It-  would  seem  to  be  a  fact  which 
might  properly  aid  the  jury  in  determining 
whether  he  did  in  good  faith  believe  this 
liquor  which  he  was  selling  to  be  nonintoxl- 
eating.  This  would  be  as  true  in  this  case 
as  it  would  be  if  one  was  charged  with  neg- 
ligent homicide  In  firing  a  loaded  gun  into 
a  crowd,  who  sought  to  defend  on  the  ground 
that  he  did  not  believe  that  the  firearm 
would  carry  the  distance,  rendering  his  dis- 
charge of  it  into  the  crowd  dangerous,  and 
it  was  sought  to  show  that  he  was  a  man 
practiced  and  skilled  to  the  use  of  all  such 
weapons,  and  he  must  therefore  reasonably 
have  had  such  acquaintance  with  the  weap- 
on discharged  as  to  have  given  him  the  infor- 
mation and  knowledge  that  Its  discharge  was 
dangerous.  It  may  be  true  that  appellant 
was  prejudiced  before  the  jury  by  the  fact 
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that  be  had  theretofore  been  engaged  in  the 
saloon  business,  but  If  the  testimony  offered 
and  permitted  would  hare  aided  the  Jury 
and  was  relevant  to  the  issue,  the  fact  that 
some  part  of  his  former  life  was  not  to  his 
credit  was  no  reason  why  the  testimony 
should  not  be  received. 

3.  In  this  case  the  issue  was  submitted  to 
the  Jury  as  to  whether  the  liquor  sold  was  in- 
toxicating, and  they  were  charged  if  they 
had  a  reasonable  doubt  as  to  whether  the 
liquor  sold  was  intoxicating  they  would  give 
the  appellant  the  benefit  of  such  doubt  and 
acquit  him.  They  were  also  instructed,  not- 
withstanding they  should  find  that  the  liquor 
was  intoxicating,  that,  if  they  believed  at 
the  time  appellant  sold  the  same  he  honest- 
ly believed  It  was  not  intoxicating  as  the 
law  defines  that  term,  he  would  not  be  guil- 
ty. The  charge  then  contained  this  clause: 
"But  In  this  connection  you  are  Instructed 
that  you  must  believe  from  the  evidence  that 
the  defendant  used  proper  care  to  ascer- 
tain whether  the  liquor  was  intoxicating,  If 
it  was,  before  he  would  be  entitled  to  be  ac- 
quitted on  the  grounds  of  mistake  In  honest- 
ly believing.  If  he  did,  that  the  liquor  was 
not  intoxicating  under  the  above  and  forego- 
ing Instructions."  It  occurs  to  us  that  this  is 
not  an  unreasonable  limitation  upon  appel- 
lant's defense. 

4.  As  to  the  merits  of  the  case,  there 
teems  to  be  no  doubt  that  the  witness  Wheel- 
er was  employed  as  a  detective  by  the  sheriff 
and  was  to  receive  a  fixed  compensation  for 
a  conviction.  How  far  this  affected  his 
credibility,  and  what  weight  the  jury  should 
give  to  his  testimony  in  the  light  of  these 
facts,  was  peculiarly  a  question  for  them  to 
determine.  Many  of  the  witnesses  testified 
that  frosty  was  not  In  fact  Intoxicating. 
The  witness  Wheeler  said  the  liquor  sold 
Mm  was  intoxicating.  This  being  the  issue, 
the  jury  had  the  witnesses  before  them.  They 
have  seen  proper  to  believe  Wheeler.  It 
Is  not  for  us  to  say  that  they  were  not  justi- 
fied In  so  doing. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  court  below  Is  hereby  in  all 
things  affirmed. 


McINTOSH  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  5, 
1909.    Rehearing  Denied  June  9,  1909.) 

l  constitutional  law  ft  61*)— invading 
Province  of  Legislature. 

Laws  1906,  c.  83,  p.  116,  authorising  the 
holding  of  special  terms  of  the  district  court 
where  it  becomes  advisable  in  the  opinion  of 
the  judge  of  the  district,  etc.,  is  not  invalid  on 
the  ground  that  it  clothes  the  district  judge 
with  legislative  functions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  55  108-107;  Dec.  Dig.  | 
«1.*] 


2.  Statutes  ft  21*)— Passion  of  Bills. 

The  invalidity  of  Laws  1906,  c.  88,  p.  116, 
authorising  the  holding  of  special  terms  of  the 
district  courts,  based  on  the  ground  that  while 
the  act  has  an  emergency  clause,  yet  it  was 
never  read  on  three  several  days  nor  passed  by 
four-fifths  of  the  members  of  the  Legislature, 
cannot  be  availed  of  where  the  act  is  sought 
to  be  enforced  against  one  after  the  expiration 
of  more  than  90  days  from  the  adjournment  of 
the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  I  21.»] 

8.  Courts  ft  64*)— Terms— Special  Teems. 

Where  the  judge  of  a  district  court  order- 
ed a  special  term  of  court  in  one  county  as  au- 
thorized by  Laws  1905,  c.  83,  p.  116,  and  pre- 
sided over  the  special  term,  the  fact  that  the 
special  term  was  in  session  at  the  same  time 
the  court  was  in  session  in  an  adjoining  coun- 
ty of  the  same  district  could  not  be  availed  of 
by  one  indicted  and  tried  during  the  special 
term. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  f  64.*] 

4.  Constitutional  Law  ft  221*)— Dui  Pbo- 
cxss  of  Law  —  Discrimination  Against 
Racks  in  Selection  of  Jubobs. 

A  negro  indicted  sought  to  quash  the  In- 
dictment because  of  discrimination  against  the 
negro  race  in  the  selection  of  the  grand  jury, 
which  consisted  of  11  white  men  and  1  negro, 
and  averred  that  the  names  of  the  negroes  were 
not  in  proportion  to  the  percentage  of  the  vot- 
ers of  the  county,  and  that  the  drawing  was 
contrary  to  law,  though  made  as  nearly  as  pos- 
sible to  comply  with  the  holding  of  the  feder- 
al Supreme  Court  with  reference  to  the  dis- 
crimination against  the  colored  race.  The  ju- 
ry commissioners  testified  that  they  did  not  dis- 
criminate against  the  negro  race,  but  selected 
the  grand  jury  from  both  races.  Held,  that  ac- 
cused did  not  show  discrimination  against  the 
negro  race,  justifying  the  refusal  of  the  court 
to  quash  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  724;  Dec.  Dig.  I  221.*] 

5.  Criminal  Law  (f  134*)— Change  of  Ven- 
ue—Statutobt  Requirements. 

An  application  for  a  change  of  venue  will 
not  be  granted  unless  accused  brings  himself 
within  the  statute  by  filing  his  own  affidavit 
and  that  of  two  compurgators,  and  accused,  by 
filing  an  application  for  a  continuance  on  the 

S round  of  the  prejudice  of  the  people  against 
im,  cannot  obtain  a  change  of  venue. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  251;  Dec.  Dig.  {  134.*] 

6.  Criminal  Law  ft  706*)— Misconduct  of 
Prosecuting  Attorney. 

The  act  of  the  prosecuting  attorney  in  pro- 
ducing the  widow  of  decedent'  as  a  witness  on 
the  trial  of  accused  for  the  murder  of  decedent 
who,  without  objection,  proved  the  death  of  de- 
cedent and  initials  of  his  name,  did  not  justi- 
fy a  reversal  on  the  ground  that  the  act  waa 
prejudicial  to  accused  because  the  widow  was 
introduced  with  a  view  to  inflame  the  jury 
against  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1661;  Dec  Dig.  |  706.*] 

7.  Homicide  ft  253*)— Murder  in  the  First 
Degree— Evidence. 

Evidence  held  to  justify  a  conviction  of 
murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  M  523-582;  Dec.  Dig.  f  233.*] 

Appeal  from  District  Court  Lamar  Coun- 
ty ;  Ben  H.  Denton,  Judge. 
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Will  Mcintosh  was  convicted  of  murder  In  i 
the  first  degree,  and  he  appeals.  Affirmed. 

7.  J.  McCOrd,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  indicted  at  a 
special  term  of  the  district  court  of  Lamar 
county,  Tex.,  charged  with  the  murder  of 
one  W.  R.  Draper.  This  Indictment  was  re- 
turned into  court  on  the  24th  day  of  Feb- 
ruary, 1909.  He  was  at  the  same  special 
terjn  of  said  court  put  upon  his  trial,  and 
thereafter,  on,  to  wit,  March  1,  1909,  convict- 
ed of  murder  in  the  first  degree,  and  his 
punishment  assessed  at  death. 

1.  The  evidence  in  brief  showed  that  appel- 
lant was  in  love  with  one  Mary  Boyd,  and 
had  been  urging  her  to  marry  him,  which  she 
refused  to  do;  that  thereupon  he  assaulted 
her  and  threatened  to  kill  her,  and  that  she 
complained  to  the  officers  In  Paris,  and  a  war- 
rant was  Issued  thereon  for  appellant's  ar- 
rest. It  is  shown  in  evidence  that  to  this  wit- 
ness and  several  others  he  made  threats  to 
kill  deceased,  as  well  as  one  Matthews,  if 
they  should  undertake  to  arrest  him,  and 
spoke  to  a  number  of  the  witnesses  about  his 
proficiency  and  skill  as  a  shot  with  a  rifle, 
and  particularly  of  his  ability  to  shoot  such 
a  gun  from  a  hip  position,  and  called  their 
attention  to  some  rifles  in  a  store  at  Paris, 
and  stated  that  he  would  break  in  and  ob- 
tain one  of  such  guns.  It  is  shown  in  evi- 
dence that  be  did  break  into  the  store  and 
obtain  a  rifle,  with  an  iron  bar,  kept  on 
Mary  Boyd's  place  and  identified  by  her  and 
other  of  the  witnesses.  It  is  also  shown  in 
evidence  that  Just  about  the  time  of  the 
homicide  he  bought  25  cartridges,  spoken  of 
by  the  witnesses  as  No.  44's.  Matthews  and 
other  witnesses  testified  that  on  the  night 
of  the  homicide,  meeting  appellant  on  the 
street,  he  accosted  him  with  the  statement 
that  they  had  a  warrant  for  him,  and  that 
almost  immediately  on  being  so  accosted  he 
presented  bis  weapon;  that  he  called  out 
to  him  to  put  it  up  and  not  shoot,  and  that 
before  either  he,  Matthews,  or  Draper  had 
drawn  a  pistol  or  made  any  demonstration,  he 
fired  one  shot,  and  before  any  return  of  the 
fire  was  possible,  and  before  any  demonstra- 
tion by  Draper,  he,  appellant,  fired  a  second 
shot,  striking  Draper  in  the  stomach,  the  ball 
going  through  his  watch  pocket,  from  which 
he  died  within  the  course  of  a  few  minutes. 
Appellant  in  substance  denied  having  made 
any  threats  against  the  deceased,  and  claimed 
that  at  the  time  he  fired  the  shot  he  thought 
that  he  was  shooting  at  Albert  Pickens  and 
another  negro  whom  he  claimed  had  there- 
tofore assaulted  him  and  threatened  to  kill 
him;  that  at  the  time  of  the  shooting  they 
called  out  to  him  to  hold  up,  and  he  thought 
they  were  in  the  act  of  assaulting  him,  be- 
cause they  had  threatened  to  take  his  life, 
and  that  his  act  of  firing  the  gun  at  the  time 
of  the  homicide  was  solely  In  self-defense. 

2.  The  court  Instructed  the  Jury  in  respect 


to  every  grade  of  culpable  homicide,  as  well 
as  very  fully  on  the  law  of  self-defense. 
There  is  in  the  motion  absolutely  no  com- 
plaint of  the  charge  of  the  court  in  these  re- 
spects, and  our  own  reading  of  It  convince* 
us  that  It  was  not  subject  to  any  substantial 
objection  or  criticism. 

3.  The  main  questions  relied  upon  for  a 
reversal  relate  to  the  supposed  Insufficiency 
of  the  indictment,  and  challenge  the  constitu- 
tionality of  the  act  of  the  Legislature  under 
which  said  term  was  held,  the  indictment 
preferred,  and  the  trial  had.  All  the  preced- 
ent preliminary  steps  leading  up  to  the  or- 
ganization of  this  term  of  the  court  are 
quite  fully  set  out  in  the  record.  It  appears 
that  on  the  10th  day  of  February,  1909,  the 
judge  of  that,  the  Sixth  judicial  district  of 
this  state,  directed  and  ordered  a  special 
term  of  said  court  to  be  convened  in  the  city 
of  Parts  on  Monday,  February  22d,  and  to 
continue  in  session  for  three  weeks.  The  or- 
der stated  that  among  other  business  which 
would  be  transacted  would  be  the  drawing  of 
a  grand  Jury  to  inquire  into  the  matter  of 
whether  appellant  should  be  indicted  for  the 
offense  of  murder,  and  If  indicted  he  would 
then  be  tried  upon  such  indictment  for  said 
offense.  The  clerk  was  directed  to  Issue 
under  the  seal  of  the  court  a  certified  copy 
of  the  order  and  deliver  same  to  the  sheriff 
of  Lamar  county,  who  was  directed  to  post 
a  copy  of  same  at  the  courthouse  door  of 
said  county  and  cause  same  to  be  published  In 
some  newspaper  published  therein,  and  also. 
If  practicable,  .cause  to  be  furnished  to  said 
Mcintosh  a  copy  of  said  order  or  furnish  him 
with  information  of  its  existence.  On  Febru- 
ary 22,  1909,  an  order  was  entered  in  open 
court  appointing  F.  G.  Johnson,  J.  F.  Pefc- 
tigrew,  and  Joel  Gunn  jury  commissioners  for 
this  special  term  of  court,  who,  the  order  re- 
cites, took  the  oath  of  office  and  were  duly 
organized  and  Instructed  as  to  their  duties 
In  general,  and  were  directed  by  the  court  to 
select  16  persons  to  serve  as  grand  Jurors 
for  the  said  term  of  court,  and  also  to  select 
petit  jurors  for  the  second  and  third  weeks 
of  said  term  of  court  of  75  persons  for 
each  week,  as  well  as  a  special  venire  list 
of  50  persons  for  said  term  of  court  to  be 
selected  and  return  made  thereon  as  the  law 
provides.  Proper  return  was  made  by  these 
jury  commissioners  on  the  same  day,  and  the 
grand  jurors  so  chosen  and  selected  were 
directed  to  be  summoned  to  appear  before 
the  court  on  the  following  Wednesday,  Feb- 
ruary 24,  1909.  While  presented  In  many 
ways,  the  substantial  contention  of  appel- 
lant is  that  the  court  erred  in  refusing,  to 
quash  the  indictment,  dissolve  the  proceed- 
ings, and  set  aside  the  grand  jury  as  well 
as  the  special  venire  ordered  in  the  case,  for 
the  reason  and  on  the  ground  that  the  act 
of  the  Twenty-Ninth  Legislature,  approved 
April  13.  1905  (chapter  83,  p.  116),  Is  Invalid 
and  unconstitutional  on  two  grounds :  First, 
that  said  act- was  invalid  and  unconstitutlon- 
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al  on  the  ground  that  it  clothed  the  district 
Judge  with  legislative  functions ;  and,  second, 
that  while  the  act  has  the  emergency  clause, 
yet  It  was  never  read  en  three  several  days, 
nor  was  It  passed  by  four-fifths  of  the  mem- 
bers of  the  Legislature.  The  first  question 
was  distinctly  ruled  adversely  to  appellant  in 
the  case  of  Ex  parte  Boyd,  50  Tex.  Gr.  R. 
809,  96  S.  W.  1079,  as  well  as  In  the  case  of 
Ex  parte  Young  (Tex.)  95  8.  W.  98.  There  Is 
do  merit  In  the  second  contention,  for  the  rea- 
son that,  whatever  may  have  been  the  rule 
if  the  enforcement  of  this  act  had  been  at- 
tempted within  less  than  90  days  from  the 
adjournment  of  the  Legislature,  the  vote  by 
which  the  act  was  passed,  or  other  matters 
leading  op  to  Its  passage  and  approval,  can- 
not affect  appellant  as  here  presented. 

A.  Closely  allied  and  growing  out  of  said 
question  Is  another  claim  and  contention  of 
appellant,  that  the  indictment  should  have 
been  quashed  for  the  reason  that  the  district 
court  of  this  Judicial  district  was  in  session 
in  the  adjoining  county  of  Fannin  at  the 
same  time  as  the  special  term  of  court  un- 
der which  he  was  sought  to  be  convicted, 
and  the  contention  is  made,  as  we  under- 
stand, that  the  court  could  not  be  in  session 
at  two  different  places  at  the  same  time.  It 
is  not  denied,  nor  is  It  claimed,  that  Hon. 
Ben  H.  Denton,  the  legally  elected  Judge, 
was  not  present  throughout  the  trial,  or  that 
any  injury  resulted  from  the  fact,  If  it  be 
a  fact,  that  a  district  court  was  being  held 
In  the  adjoining  county.  It  is  not  disclos- 
ed by  the  bill  of  exceptions  whether  the 
court  at  Bon  ham  was  in  recess  or  not,  but 
it  is  clear  to  us  that  If  the  legally  elected 
district  Judge  was  sitting  in  Paris,  Lamar 
county,  Tex.,  under  a  valid  law  and  under 
notice  duly  given,  the  appellant  could  not 
claim  that  he  ought  to  have  been  somewhere 
else.  Not  only  the  act  above  quoted  per- 
mits, but  the  Constitution  also  authorises, 
special  terms  of  court  in  such  manner  as 
may  be  provided  by  law,  and  the  appellant 
Is  in  no  position  to  complain  and  claim  the 
act  of  the  grand  Jury  indicting  him  was  il: 
legal  because  of  the  personality  or  the  per- 
son'occupying  the  district  bench.  He  was 
the  district  Judge,  and  the  law  empowered 
him  to  convene  a  special  term  of  the  district 
court,  and  for  that  purpose  he  might,  if  he 
saw  proper,  adjourn  another  court  at  a  dif- 
ferent place  In  his  district,  or  suspend  the 
session  of  said  court  In  such  other  county, 
or  recess  the  court  In  order  to  hold  a  spe- 
cial term,  if  public  necessity  and  the  pub- 
lic good  required  It 

6.  Appellant  sought  to  quash  the  indict- 
ment on  the  further  ground  that  there  was 
error  as  well  as  harm  in  selecting  the  Jur- 
rors,  the  special  venire,  and  the  Jury  com- 
missioners;  that  the  jurors  were  selected 
from  two  distinct  and  separate  races  of  cit- 
izenship of  Lamar  county.  He  avers  In  this 
connection  that  the  commissioners  had  two 
separate  lists  from  which  they  chose  the 


grand  Jurors,  one  containing  the  names  of 
white  citizens,  qualified  Jurors  of  Lamar 
county,  Tex.,  and  one  containing  the  names 
pt  negro  citizens,  qualified  jurors;  that  the 
names  of  the  negroes  were  not  in  proportion 
to  the  percentage  of  the  voters  of  Lamar 
county,  and  that  the  drawing  of  same  was 
manifestly  in  contravention  of,  and  contrary 
to,  the  law  of  the  state  of  Texas.  He  fur- 
ther avers  that  the  grand  jury  which  Indict- 
ed him  consisted  of  1  negro  and  11  white  men ; 
that  the  selection  of  the  jurors  was  made  in 
contravention  of  the  laws  of  the  state  of  Tex- 
as, but  was  made  as  nearly  as  possible  to  com- 
ply with  the  holding  of  the  Supreme  Court 
of  the  United  States  with  reference  to  dis- 
crimination against  the  colored  race.  In 
approving  this  bill,  the  court  says:  This  bill 
given  with  the  explanation  that  the  facts  as 
shown  by  the  testimony  of  F.  G.  Johnson, 
one  of  the  Jury  commissioners  appointed, 
does  not  sustain  this  bill,  and  his  testimony 
and  the  affidavits  of  Pettigrew  and  Gunn 
attached  to  the  state's  contest,  is  here  refer- 
red to  and  made  a  part  of  this  bill.  They 
show  that  they  did  not  discriminate  against 
the  negro  race  In  any  manner,  but  selected  the 
grand  Jury  from  both  races."  Accepting  the 
statement  of  the  learned  court  below  as  cor- 
rect, which  we  do  not  hesitate  to  do,  as  in 
law  we  must  do,  it  is  perfectly  obvious  that 
appellant's  contention  is  without  merit  In 
this  connection  it  should  be  stated  that  there 
was  no  evidence,  so  far  as  the  record  dis- 
closes, to  sustain  appellant's  contention  and 
support  as  true  the  facts  which  he  avers. 

6.  Another  matter  urged  by  appellant  is 
the  action  of  the  court  in  overruling  his  ap- 
plication for  a  continuance.  This  applica- 
tion was  not  sought  to  secure  the  attendance 
of  any  witness,  or  to  procure  any  testimony, 
but  on  a  wholly  different  ground  and  for  whol- 
ly different  reasons.  In  substance  it  is  aver- 
red that  appellant  la  a  negro,  and  that  the 
white  race  in  Lamar  county,  In  wealth, 
learning,  number,  and  influence,  largely  pre- 
dominate over  the  negroes,  and  that  the  en- 
forcement of  the  law  is  exclusively  in  the 
hands  of  the  white  race;  that  deceased  was 
an  officer  and  a  man  of  great  Influence  in 
Lamar  county,  and  had  a  large  circle  of  ac- 
quaintances, and  that  there  had  been  gener- 
ated In  the  public  mind  of  the  citizens  of 
the  county  a  most  Intense  and  bitter  preju- 
dice against  him,  and  that  many  people  in 
the  county  thought  and  had  publicly  declar- 
ed that  he  should  be  hung  whether  guilty 
of  murder  or  not  This  matter  is  elaborated 
at  great  length  and  detail,  with  the  fur- 
ther suggestion  that  the  convening  of  the 
special  term  of  court,  while  not  In  obedience 
to  the  above-mentioned  widespread  and  bit- 
ter prejudice,  so  far  as  the  court  is  person- 
ally concerned,  yet  so  far  as  appellant  is 
concerned  it  is  actually  responsive  to  the 
clamor  for  his-  life,  and  that  if  the  case 
should  go  over  to  the  March  term  of  court 
the  public  mind  would  have  calmed  and  the 
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case  could  have  been  disposed  of  dispassion- 
ately. What  the  facts  were  in  respect  to 
this  matter,  we  are  not  very  definitely  ad- 
vised. If  they  were  true,  appellant's  remedy- 
would  have  been  to  have  made  his  applica- 
tion for  a  change  of  venue.  That  he  could 
not  reach  the  same  by  application  for  con- 
tinuance is  obvious.  If,  as  the  court  below 
states  in  approving  the  bill,  appellant's  con- 
tention was  correct.  It  would  never  be  nec- 
essary for  a  defendant  to  file  an  application 
for  a  change  of  venue.  He  could  by  filing  an 
application  for  continuance  get  the  change  of 
venue,  or  indefinitely  delay  the  trial  with- 
out any  compliance  at  all  with  the  law  reg- 
ulating change  of  venue  In  criminal  cases. 
It  is  well  settled  in  this  state  that  an  appli- 
cation for  change  of  venue  will  not  be  grant- 
ed unless  appellant  brings  himself  within 
the  terms  of  the  statute  by  filing  bis  own 
affidavit  and  that  of  two  compurgators.  If 
appellant's  contention  were  correct,  these 
wise  provisions  of  the  law  would  be  abso- 
lutely nullified.  The  contention  seems  to 
be  utterly  without  merit 

7.  Appellant  also  excepted  to  the  action 
of  the  district  attorney  in  producing  as  a 
witness  the  widow  of  deceased,  who  testi- 
fied merely  to  the  death  of  her  husband  and 
the  date  thereof.  It  is  claimed  that  this 
was  prejudicial  to  appellant,  In  that  Mrs. 
Draper  was  not  introduced  as  a  witness  for 
the  purpose  of  developing  or  proving  any 
material  fact  or  issue  in  the  case,  but  her 
introduction  in  the  case  was  designed  and 
calculated  to  excite  and  Inflame  tbe  minds 
of  the  jury  against  appellant  Tbe  court 
below  refused  to  approve  the  bill  tendered  by 
counsel  for  appellant  fon  the  reason,  as  stat- 
ed by  him,  that  It  does  not  correctly  recite 
the  facts.  The  court  then  proceeds  as  fol- 
lows: 'The  facts  are  these,  that  Mrs.  Drap- 
er was  placed  on  the  witness  stand  by  the 
state  Just  before  the  noon  hour  and  proved 
by  her  the  death  of  her  husband  and  bis  Ini- 
tials, and  no  objections  whatever  were  then 
taken  by  counsel  for  the  defendant,  but  when 
court  reconvened  after  noon  the  counsel  ob- 
jected for  the  reasons  substantially  as  above 
set  out"  It  does  not  appear  that  any  further 
testimony  was  given  by  Mrs.  Draper,  and 
here  the  matter  seems  to  have  rested.  We 
can  see  no  error  in  the  action  of  the  court 
and,  In  the  light  of  tbe  explanation  to  the 
bill,  appellant's  contention  is  wholly  without 
merit 

While  reiterated  In  many  forms  and  pre- 
sented in  many  phases,  these  are  the  only 
matters  of  any  moment  presented  in  appel- 
lant's motion  for  a  new  trial  or  by  bills  of 
exception.  We  bave  carefully  examined  the 
record,  and  the  case  seems  to  have  been 
tried  with  exceptional  care,  and  the  appeal 
Is,  as  we  believe,  in  the  light  of  the  former 
holdings  of  this  court  without  merit  The 
'tilling,  as  we  view  the  record,  was  unpro- 


voked and  in  pursuance  of  a  previously  form- 
ed design,  and  the  verdict  of  Jury,  severe 
as  It  is,  is  well  justified  by  the  evidence. 

Finding  no  error  in-  the  proceedings  of  the 
court  below,  tbe  judgment  of  conviction  is 
affirmed. 


WRIGHT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  March 
20,  1909.    On  Rehearing,  June  9,  1909.) 

1.  Criminal  Law  (f  695*)  —  Trial  —  Recep- 
tion or  Evidence— Objections.  • 

An  objection  that  evidence  was  immaterial 
and  irrelevant  was  too  general  to  be  available, 
unless  the  testimony  wag  Immaterial  and  ir- 
relevant upon  any  theory  of  the  case. 

[Ed.  Note.— F»r  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1633-1638;   Dec.  Dig.  i 


2.  Cbiminal  Law  (I  358*)  —  Prosecution  — 

Admissibility  or  Evidence. 

Where  it  was  shown  that  accused  had  on 
the  Thursday  before  the  Saturday  on  which  the 
killing  occurred  bought  shells  which  correspond- 
ed to  the  wads  found  where  decedent  was  killed 
and  were  like  shells  poured  out  of  his  grip  by 
accused  after  his  arrest  and  that  he  had  told 
another  that  he  once  got  his  gun  to  shoot  de- 
cedent but  refrained,  and  that  he  would  kill 
him  but  for  his  mother,  evidence  was  admis- 
sible that  accused  told  another  on  Thursday 
before  tbe  killing  that  he  was  leaving  home 
to  keep  from  killing  some  one  or  being  killed 
and  he  would  hear  from  him  later,  even  though 
it  was  not  a  threat  against  decedent,  to  show 
that  accused  had  fabricated  an  alibi  for  the  con- 
templated murder;  he  claiming  that  he  was  at 
a  distance  from  the  place  of  the  crime  when 
it  was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  763;   Dec.  Dig.  |r358.*] 

8.  Criminal  Law  (|  1169*)— Appeal— Habm- 
less  Ebrob  —  Admission  or  Evidence  — 
Prejudicial  Effect. 

If  the  evidence  was  not  admissible,  its  ad- 
mission was  harmless  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
La w,^  Cent  Dig.  H  8137-3143;  Dec.  Dig.  i 

4.  Homicide  d  174*) — Admissibility  or  Evi- 
dence. 

In  a  prosecution  for  shooting  and  killing 
another,  evidence  that  after  accused  was  ar- 
reted at  his  home  near  where  decedent  was 
killed  the  night  before,  and  was  taken  by  the 
officers  to  decedent's  home,  where  accused  'had 
left  his  buggy,  he  took  a  grip  from  the  buggy 
and  poured  something  on  the  ground  and  hung 
the  grip  up,  was  admissible  to  connect  accused 
with  the  homicide,  even  though  he  was  then  un- 
der arrest  another  witness  having  testified  that 
at  the  place  where  accused  emptied  his  grip 
he  found  some  cartridges  which  were  like  those 
purchased  by  accused  shortly  before  the  killing, 
and  the  wads  of  which  were  like  the  wad  found 
where  decedent  was  killed. 

[Ed.  Note— For  other  cases,  see  Homicide, 
Cent  Dig.  ti  359-371;  Dec  Dig.  }  174.*] 

5.  Homicide  (I  170*)  —  Prosecution— ^Admis- 
sibility or  Evidence. 

Id  a  murder  prosecution,  where  there  was 
evidence  that  on  Monday,  after  the  killing  on 
Saturday,  witness  saw  a  grip  hanging  near  de- 
cedent's home  where  another  witness  had  tes- 
tified that  he  found  some  knives,  a  cigar,  and 
a  cartridge  at  a  place  where  accused  had  emp- 
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tied  Ma  grip  shortly  after  hte  arrest,  and  picked 
tip  the  articles  and  placed  them  in  the  trip  with 
instructions  that  it  be  given  to  another  witness, 
the  tatter's  testimony  that  hit  storehouse  was 
burglarised  the  night  before  decedent  was  killed 
and  some  knives  and  a  box  of  cigars  stolen, 
which  he  Identified  as  those  found  where  ac- 
cused had  emptied  the  grip,  was  admissible  to 
rebut  accused's  contention  that  he  waa  not  near 
the  place  of  the  murder  when  it  occurred  and  to 
connect  him  with  the  crime;  there  being  other 
circumstances  tending  to  show  that  accused  at- 
tempted to  fabricate  an  alibi. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  |  17a*] 

Criminal  Law  (|  788*)— Trial— Instruc- 
tions—Necessity— Purpose  or  Evidence. 
The  trial  court  was  not  bound  to  limit  the 
-consideration  of  the  evidence  as  to  the  burglary 
to  the  purpose  of  showing  that  accused  was 
in  the  neighborhood  when  the  homicide  waa 
committed,  since  it  could  not  have  been  ration- 
ally considered  for  any  other  purpose,  and  a 
charge  so  limiting  its  consideration  would  have 
unduly  emphasized  the  burglary  to  accused's  in- 
jury instead  of  aiding  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  783.*] 

7.  CHnntiAii  Law  (i  872*)  —  Evidence  —  Ad- 
missibility —  Oth eb  Crimes  —  Evidence 
Showing  System. 

Evidence  going  to"  show  system  or  Intent 
-or  that  another  crime  was  a  part  of  the  crime 
for  which  accused  was  being  tried  is  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  If  833-834;  Dec.  Dig.  |  872.*] 

8.  Criminal  Law  ft  1056*)— Appeal— Objec- 
tions Below— Instructions. 

The  trial  court's  failure  to  charge  upon  the 
issue  of  alibi  is  ordinarily  not  ground  for  re- 
versal, unless  the  charge  was  excepted  to  be- 
cause of  the  omission,  or  unless  a  requested 
charge  thereon  was  refused,  and  Code  Cr.  Proc. 
art.  723,  prohibiting  a  reversal  unless  the  error 
was  calculated  to  injure  accused's  rights,  which 
error  shall  be  excepted  to  at  trial  or  on  motion 
for  new  trial,  did  not  change  the  rule  In  that 
respect, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cant  Dig.  ||  2668,  2670;  Dec  Dig.  | 
1066.*] 

9.  Homicide  (f  253*)  —  Prosecution— Sutfi- 
oienct  or  Evidence. 

In  a  murder  case  evidence  held  to  sus- 
tain a  conviction  for  murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi  623-632;  Dec.  Dig.  |  253.*] 

On  Rehearing. 

10.  Criminal  Law  (I  783*)— Trial—  Instruc- 
tions—Necessity— Purpose  or  Evidence. 

Where  testimony  admitted  in  a  murder 
prosecution  could  not  have  been  rationally  con- 
sidered by  the  jury  for  any  purpose  other  than 
that  for  which  it  was  admitted,  the  trial  court 
need  not  limit  its  consideration  to  the  purpose 
for  which  it  waa  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  783.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty;  W.  B.  Powell,  Judge. 

Robert  Wright  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BROOKS,  3.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  death. 

The  substance  of  the  evidence,  in  reference 
to  the  homicide,  Is  as  follows:  The  state's 
case  was  made  out  by  circumstantial  evi- 
dence; the  theory  of  the  state  being  that  the 
defendant  made  preparations  to  leave  home 
on  Wednesday  before  the  killing  on  Saturday 
night,  and  his  purpose  In  advertising  that 
fact  was  to  account  for  his  absence  at  the 
time  of  the  killing.  The  deceased  and  the 
defendant  were  brothers-in-law,  and  lived 
within  300  yards  of  each  other,  and  between 
the  villages  of  Geneva  and  Bronson,  in  the 
county  of  Sabine.  The  record  does  not  dis- 
close how  far  this  place  was  from  the  county 
seat  of  Sabine  county,  but  It  lay  on  the  road 
and  was  about  12  miles  from  San  Augustine 
and  30  miles  from  the  town  of  Center,  in 
Shelby  county,  Center  being  north.  On  the 
night  of  the  20th  day  of  June,  1008,  the  same 
being  Saturday  night,  the  deceased,  who  was 
a  married  man  having  a  wife  and  infant 
child,  was  preparing  to  retire.  The  deceased 
had  stepped  out,  came  back  In  the  house  and 
sat  down  on  a  cot,  leaning  bis  head  upon 
the  window  sllL  His  wife  was  leaning  over 
on  the  cot  resting  on  her  elbow,  nursing  her 
Infant;  the  infant  lying  on  the  cot  between 
her  and  her  husband.  While  the  parties  were 
in  this  condition  a  gun  was  fired  from  the  out- 
side, and  the  deceased  fell  over  dead,  being 
shot  In  the  head.  The  night  was  very  dark, 
and  the  wife  of  deceased  saw  the  form  of  a 
man  pass  close  by  a  honeysuckle  bush  In  the 
yard,  but  she  was  unable  to  recognize  who  the 
party  was  or  whether  he  was  a  white  man 
or  a  negro.  The  mother  of  the  deceased,  who 
lived  with  them,  on  Wednesday  preceding 
this  had  gone  to  stay  with  the  wife  of  the 
defendant  at  his  request,  while  he  was  going, 
as  he  said,  on  a  trip  to  Van  Zandt  county 
to  be  gone  several  days.  The  case  was  made 
up  on  the  part  of  the  state  by  a  great  many 
circumstances.  The  defendant  was  last  seen 
on  Thursday  evening  before  the  killing  Sat- 
urday night  In  the  village  of  Bronson,  about 
three  miles  from  the  scene  of  the  killing.  On 
Thursday  night  a  person  was  seen  to  get  off 
the  train  some  six  miles  north  of  Bronson, 
whom  a  witness  Identified  as  being  the  de- 
fendant From  Thursday  night  until  Sun- 
day about  1  o'clock  there  Is  a  total  absence 
of  any  testimony  that  defendant  was  seen 
by  a  living  soul  until  he  turned  up  in  the 
town  of  Center  about  1  o'clock,  walking,  very 
wet  with  perspiration  and  very  dusty.  No 
train  arrived  at  Center  that  day,  and  when 
there  accosted  and  Informed  of  the  death  of 
his  brother-in-law,  Johnson,  he  seemed  sur- 
prised, and  stated  that  he  could  not  account 
for  It  for  he  had  left  home  on  Saturday  be- 
fore and  everything  was  all  right  He  there 
procured  a  buggy  and  went  back  home,  arrlv- 
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lag  there  about  12  o'clock  that  night,  and 
shortly  after  his  arrival  he  was  arrested  for 
this  offense. 

Bill  of  exceptions  No.  1  .shows  the  state  in- 
troduced Mack  Ellison,  who  testified  that  be 
was  in  the  town  of  Bronson,  in  Sabine  coun- 
ty, on  'Inursday  before  A.  M.  Johnson  was 
killed  on  Saturday  following.  On  Thursday 
evening  he  saw  the  defendant,  Wright,  in 
Bronson,  and  there  had  a  conversation  with 
him ;  that  he  in  said  conversation  asked  the 
defendant  why  he  was  dressed  up  so;  that 
the  defendant  in  said  conversation  said  that 
he  was  leaving  home  or  he  would  have  to  kill 
some  one  or  be  killed,  and  he  would  hear 
from  him  later.  Appellant  objected  to  this 
testimony  on  the  ground  that  same  was  ir- 
relevant and  Immaterial;  second,  because 
the  same  could  not  be  construed  as  a  threat 
against  the  deceased,  Johnson;  third,  be- 
cause there  is  nothing  In  the  evidence  of  the 
witness  to  show  that  the  said  statement  had 
reference  to  the  deceased,  Johnson.  The  bill 
Is  approved  with  this  qualification:  "The 
evidence  in  the  case  shows  that  at  the  time 
the  conversation  was  had  between  the  wit- 
ness, Mack  Ellison,  and  the  defendant,  the 
defendant  had  on  that  day  in  Bronson,  and 
just  a  short  while  before  the  conversation, 
purchased  a  number  of  buckshot  shells  that 
corresponded  with  the  wads  found  where  the 
deceased  was  killed,  and  like  the  shells  pour- 
ed out  of  the  grip  by  the  defendant  at  the 
lot  gate  on  the  following  Saturday  night; 
also  that  the  defendant  had  previously  told 
Ben  Noble  that  he  got  his  gun  once  when  he 
saw  the  deceased  going  across  the  field  and 
tried  to  bead  him  off,  and  he  would  have 
fixed  him  then,  but  when  he  got  there  de- 
ceased had  got  up  the  hill  near  his  house, 
and  he  did  not  bother  him.  He  also  told 
Bob  Noble  that  he  would  kill  the  deceased 
If  it  was  not  for  his  mother ;  he  hated  to  do 
It  on  her  account"  The  first  exception  of 
appellant  that  the  testimony  is  Irrelevant 
and  Immaterial  is  not  well  taken,  since,  un- 
less the  testimony  Is  Irrelevant  and  Imma- 
terial under  any  theory  of  the  case,  these  ob- 
jections are  too  general  under  the  rules  of 
this  court  The  second  objection,  that  the 
testimony  is  not  a  threat,  would  not  render 
the  testimony  Inadmissible,  since  if  the  tes- 
timony Is  not  a  threat  then  it  was  clearly 
admissible  to  show  that  appellant  was  fabri- 
cating or  attempting  to  fabricate  an  alibi  for 
a  homicide  that  he  subsequently  committed; 
and  if  the  statement  had  no  reference  to  de- 
ceased it  certainly  would  become  harmless 
to  appellant  But  we  think  the  testimony 
was  admissible  as  going  to  show  a  fabrica- 
tion on  the  part  of  appellant  or  a  desire  to 
fabricate  an  alibi  for  a  contemplated  mur- 
der. 

Bill  of  exceptions  No.  2  complains  that 
appellant  was  forced  to'  exhaust  his  peremp- 
tory challenges  upon  the  juror  Smith.  The 
explanation  of  the  court  clearly  disposes  of 


this  contention,  and  shows  that  the  juror  was 
in  all  respects  qualified. 

Bill  No.  8  complains  that  the  state  was 
permitted  to  Introduce  Randolph  Noble,  Roi- 
ly Adair,  George  Matthews,  and  J.  F.  Jones, 
and  that  each  of  them  testified  that  on  Sun- 
day night  after  A.  M.  Johnson  was  killed, 
appellant  was  arrested  at  his  home,  which 
was  about  one  quarter  of  a  mile  from  where 
the  deceased  was  killed,  for  the  killing  of 
deceased,  and  after  being  arrested  be  was 
carried  by  the  officer  to  the  place  of  the  de- 
ceased, where  he  bad  left  the  buggy  in  front 
of  the  lot  gate;  that  the  appellant,  while 
under  arrest  and  In  custody,  took  from  the 
hind  part  of  the  buggy  a  small  grip,  and 
carried  it  from  the  buggy  to  the  fence,  which 
was  two  or  three  steps,  and  hung  It  up.  The 
witness  Jones  testified  that  before  he  hung 
up  the  grip  he  poured  something"  out  of  the 
grip  on  the  ground  on  the  opposite  side  of 
the  fence,  and  then  hung  the  grip  on  a  plow 
handle  which  was  on  the  fence.  Appellant's 
objection  to  this  testimony  is  that  defendant 
was  under  arrest  for  the  killing  of  Johnson, 
the  deceased,  and  that  no  act  or  declaration 
done  or  made  by  the  'defendant  while  under 
arrest  can  be  used  against  him,  unless  he 
has  been  warned  before  and  the  matter  re- 
duced to  writing  and  signed  by  him;  that 
the  defendant  had  not  been  warned.  The 
court  appends  this  statement  to  the  bill: 
"That  the  witness  R.  A.  Noble  testified  that, 
under  the  grip  where  the  witness  Jones  tes- 
tified the  defendant  poured  out  the  things 
out  of  the  grip,  he,  Noble,  found  the  grip 
hanging  on  the  plow  handle  on  Monday  morn- 
ing, and  under  the  grip,  where  the  witness 
Jones  saw  the  defendant  pour  the  things 
from  the  grip,  he  (Noble)  found  three  pocket- 
knives,  some  pencils,  cigars,  a  handkerchief, 
and  a  buckshot  cartridge,  the  wad  in  the 
end  of  which  was  like  the  wad  found  where 
the  deceased  was  killed,  and  the  cartridge 
was  like  the  cartridge  purchased  by  the  de- 
fendant In  Bronson.  This  act  on  the  part  of 
the  defendant  was  voluntarily  made."  We 
think  this  testimony  was  admissible.  See 
Leeper  ft  Powell  v.  State,  29  Tex.  App.  63, 
14  S.  W.  898.  Certainly,  if  appellant  is  found 
in  possession,  recently  after  a  homicide,  of 
matters  that  go  to  demonstrate  his  guilt  or 
connect  him  with  the  homicide,  it  is  always 
permissible  to  prove  said  facts,  although 
appellant  may  be  under  arrest  at  the  time 
the  articles  are  found,  and  although  the  ar- 
ticles may  be  taken  off  the  person  of  the  ap- 
pellant 

BUI  of  exception  No.  4  complains  that  the 
state  was  permitted  to  prove  by  the  witness 
Earnest  Alford  that  he  lived  In  the  town  of 
Geneva,  Sabine  county,  at  the  time  A.  M. 
Johnson,  the  deceased,  was  killed,  and  that 
he  was  selling  merchandise  at  said  time,  and 
was  the  owner  of  a  storehouse  and  a  stock 
of  goods  In  said  town  at  that  time;  that  on 
Friday  night  before  A.  M.  Johnson  was  killed 
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on  Saturday  night,  bis  storehouse  was  broken 
into  by  some  one  by  prizing  open  one  of 
the  windows  of  the  storehouse,  and  that 
there  were  stolen  from  his  storehouse  four 
pocketknives  and  one  box  of  cigars.  The 
witness  testified  that,  on  Monday  or  Tuesday 
after  deceased  was  killed,  Dock  Dorsey 
brought  to  him  at  Genera  a  small  grip,  and 
In  the  grip  were  four  pocketknives  and  a 
cigar,  which  the  witness  identified  as  the 
knives  and  the  kind  of  cigars  that  were 
stolen  from  his  house  the  Friday  night  be- 
fore.   Appellant  objected  to  this  testimony 
on  the  ground  that  same  was  immaterial 
and  Irrelevant;  that  the  defendant  was  on 
trial  for  killing  of  A.  M.  Johnson,  and  not 
for  the  theft  or  burglary  of  Alford's  house; 
which  objections  the  court  overruled.  The 
bill  was  approved,  with  this  qualification: 
"That  the  witness  Noble  testified  that,  on  Mon- 
day morning  after  Johnson  was  killed  on  Sat- 
urday night,  he  saw  a  small  grip  hanging  on 
a  plow  handle  near  A.  M.  Johnson's  lot  gate  at 
the  place  where  the  witness  Randolph  Noble, 
Raleigh  Adair,  George  Matthews,  and  J.  F. 
Jones  testified  they  saw  the  defendant  hang 
a  grip,  and  the  witness  Noble  had  further 
testified  that  he  found  on  the  ground  three 
pocketknives,  a  cigar,  and  a  buckshot  cart- 
ridge at  the  place  where  the  witness  Jones 
testified  that  the  defendant  had  emptied  the 
contents  of  the  grip,  and  the  witness  Noble 
had  farther  testified  that  he  had  picked 
up  the  things  found  on  the  ground  and  bad 
placed  them  in  the  grip,  and  gave  the  grip  to 
Dock  Dorsey  with  instructions  to  carry  the 
grip  and  the  contents  to  Earnest  Alford, 
which  was  done."   This  testimony  was  ad- 
missible to  refute  appellant's  contention  that 
he  was  not  in  the  neighborhood  at  the  time 
the  homicide  was  committed.    In  other 
words,  it  was  admissible  to  identify  appel- 
lant as  being  the  guilty  participant  in  this 
homicide.   It  is  a  well-known  rule  that  evi- 
dence going  to  show  system  or  intent  or  that 
is  part  and  parcel  of  a  crime  then  on  trial  Is 
always  admissible  testimony.   See  Leeper  & 
Powell  v.  State,  supra;  Walker  v.  State,  7 
Tex.  App.  245,  32  Am.  Rep.  595;  State  v. 
Graham,  74  N.  C.  648,  21  Am.  Rep.  493;  Wil- 
liams v.  State,  27  Tex.  App.  471,  11  S.  W. 
481;  Preston  v.  State,  8  Tex.  App.  30.  In 
addition  to  the  above,  we  will  state  the  rec- 
ord shows  that  appellant  told  bis  mother-in- 
law  on  Wednesday  before  the  killing  on  Sat- 
urday night  that  he  had  been  to  Geneva  that 
day  and  received  a  telegram,  or  a  boy  met 
and  gave  him  a  telegram,  that  called  him 
to  Van  Zandt  county;  that  he  had  a  suit 
there  and  bis  bond  had  been  forfeited,  and 
that  be  had  to  go  there  to  raise  the  for- 
feit  Appellant  told  the  witness  Horn  that 
he  had  a  telephone  message  delivered  to  him 
at  Geneva  from  San  Augustine  telling  him 
to  come  to  Van  Zandt  to  stand  trial  for 
theft    Various  other  circumstances  in  the 


record  show  that  appellant  was  attempting 
to  fabricate  the  defense  of  alibi  as  suggested 
above,  and  this  testimony  was  admissible  to 
Identify  and  connect  him  with  the  commis- 
sion of  the  crime.  Certainly,  If  appellant 
robbed  a  store  in  the  neighborhood  on  Fri- 
day night,  or  if  he  had  in  his  possession  prop- 
erty taken  from  a  store  Friday  night,  the 
killing  having  occurred  the  following  Satur- 
day night,  it  was  a  strong  circumstance  to 
refute  the  Idea  that  he  was  in  another  and 
different  county  at  the  time  the  homicide 
was  committed. 

Appellant  further  insists  in  his  motion  for 
a  new  trial  that  the  court  should  have 
charged  on  the  Issue  of  alibi.  The  court 
charged  on  reasonable  doubt  properly,  and 
also  on  circumstantial  evidence,  and  told 
the  jury  that  they  had  to  believe  and  that 
the  circumstances  must  lead  and  direct  and 
point  to  the  defendant  and  no  one  else  or 
they  would  acquit,  and  that  if  they  had  a 
reasonable  doubt  on  this  point  they  would 
acquit  Appellant  requested  no  instruction 
on  the  subject  of  alibi,  but  merely  complains 
of  the  failure  to  so  charge  in  his  motion 
for  a  new  trial.  An  omission  of  the  trial 
court  to  charge  with  reference  to  alibi  is 
not  such  error  as  will  ordinarily  cause  re- 
versal, unless  the  charge  was  excepted  to 
on  account  of  snch  omission,  or  unless  spe- 
cial instructions  on  that  subject  be  requested 
and  refused  See  Rider  v.  State,  26  Tex. 
App.  334;  Ayres  v.  State,  21  Tex.  App.  399, 
17  S.  W.  253;  Clark  v.  State,  18  Tex.  App. 
476;  Davis  v.  State,  14  Tex.  App.  645.  This 
was  the  rule  prior  to  the  adoption  of  article 
723  of  the  Code  of  Criminal  Procedure  of 
1895.  In  the  case  of  Jones  v.  State,  53  Tex. 
Cr.  R.  133,  110  S.  W.  741,  we  held  that  ar- 
ticle 723  of  the  Code  of  Criminal  Procedure 
Is  a  remedial  statute,  and  its  purpose  was 
to  prevent  reversals  for  mere  technical  er- 
rors, and  does  not  change  the  rule  as  to 
charges  on  the  law  of  alibi  as  adjudicated 
In  the  decisions  of  the  courts  before  the 
passage  of  said  article,  and  does  not  Institute 
a  more  rigorous  or  technical  rule  than  exist- 
ed aforetime.  It  will  be  seen  that  the  above- 
cited  cases  were  rendered  prior  to  the  pas- 
sage of  article  723.  The  Jones  Case,  In 
passing  upon  the  Insistence  that  the  court 
erred  in  refusing  to  charge  on  alibi,  which 
is  barely  reserved  in  motion  for  a  new  trial, 
held  that  the  same  rule  existed  since  the 
passage  of  article  723  as  it  did  aforetime. 

We  have  carefully  reviewed  all  of  appel- 
lant's contentions  in  this  case.  The  evi- 
dence, though  circumstantial,  Is  In  all  things 
sufficient  to  Justify  the  verdict  of  the  Jury. 
Appellant  cruelly,  cowardly,  and  wantonly 
murdered  his  brother-in-law  by  shooting  him 
with  a  gun  while  he  sat  unconscious  of  dan- 
ger in  his  own  home.  The  killing  occurred 
at  night  The  circumstances  Irresistibly  lead 
to  the  conclusion  and  exclude  every  other 
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reasonable  hypothesis  than  that  of  the  gnflt 
of  the  appellant  This  being  true,  we  hold 
that  the  evidence  Is  altogether  sufficient 

Finding  no  error  In  the  record,  the  judg- 
ment Is  In  all  things  affirmed. 

On  Rehearing. 

This  case  was  affirmed  on  a  previous  day  of 
this  term,  and  now  comes  before  us  on  mo- 
tion for  rehearing. 

The  first  ground  of  the  motion  insists  the 
court  erred  in  holding  that  the  trial  court 
did  not  err  in  falling  to  charge  on  the  issue 
of  alibi.  We  do  not  think  there  was  any 
error  In  this,  after  a  careful  review  anew  of 
the  record.  The  trial  court  told  the  jury 
that  the  evidence  must  exclude  every  other 
reasonable  hypothesis  than  that  appellant 
was  the  party  who  committed  the  homicide. 

The  second  ground  of  the  motion  complains 
that  this  court  was  in  error  when  It  held 
that  it  was  not  necessary  for  the  trial  court 
to  limit  evidence  going  to  show  a  cotempo- 
raneous  burglary  of  a  store  and  possession 
by  appellant  of  the  fruits  of  said  burglary  as 
a  circumstance  to  show  that  he  was  in  the 
immediate  neighborhood  of  the  homicide  at 
the  time  it  was  committed.  The  authorities 
are  not  uniform  on  the  question  as  to  wheth- 
er this  character  of  testimony  should  be 
limited  or  not  The  general  rule,  however, 
in  reference  to  these  matters  1b  laid  down 
by  this  court  In  the  case  of  Sue  v.  State,  52 
Tex.  Cr.  R.  122,  105  8.  W.  804,  which  rule 
Is  as  follows:  "When  testimony,  in  a  trial 
for  murder,  could  not  have  been  legitimately 
or  rationally  used  for  any  other  purpose  than 
that  for  which  it  was  used,  there  was  no 
error  in  failing  to  limit  the  same  to  that 
purpose."  This  decision  cites  the  following 
authorities :  Wilson  v.  State,  87  Tex.  Cr.  R, 
382,  85  8.  W.  890,  38  S.  W.  624,  89  S.  W. 
873;  Moseley  v.  State,  86  Tex.  Cr.  R.  680,  87 
S.  W.  786,  88  S.  W.  197;  Winfrey  v.  State, 
41  Tex.  Cr.  R.  688,  66  8.  W.  919;  Blanco  v. 
State  (Tex.  Cr.  App.)  67  8.  W.  829.  The  same 
rule  Is  recognized  In  the  case  of  Long  v.  State 
(Tex.  Cr.  App.)  114  S.  W.  632,  cited  by  appel 
lant  The  case  of  Watson  v.  Commonwealth, 
116  8.  W.  287,  by  the  Court  of  Appeals  of 
Kentucky,  cited  by  appellant  holds  that  on 
a  trial  for  murder  in  a  local  option  county  it 
was  error  to  admit  evidence  as  to  a  sale  of 
liquor  by  the  accused  to  the  deceased  and 
his  companion  shortly  before  the  homicide, 
and  as  to  a  conviction  of  the  accused  some 
time  before  the  homicide  for  selling  liquor 
without  license,  where  such  offenses  were 
not  connected  with  the  homicide,  and  neither 
supplied  a  motive  for  It  or  threw  any  light 
upon  the  question  whether  it  was  necessary, 
This  rule  is  recognized  in  all  the  courts,  and 
Is  not  In  conflict  with  the  authorities  above 
cited.  The  case  of  Thornley  v.  State,  86  Tex. 
Cr.  R.  118,  84  8.  W.  264,  61  Am.  St  Rep.  836. 
cited  by  appellant,  In  his  motion  for  rehear- 


ing, was  a  case  where  the  appellant  was  on 
trial  for  passing  a  forged  Instrument  and 
evidence  was  Introduced  that  defendant  had 
in  his  possession  another  forged  Instrument 
It  was  held  that  It  was  not  reversible  error 
for  the  court  to  fail  to  limit  the  effect  of 
such  evidence,  since  a  charge  thereon  would 
have  called  undue  attention  thereto.  We 
have  reviewed  all  the  authorities  cited  by 
appellant,  and  none  support  the  contention 
that  the  failure  of  the  court  to  limit  the 
fact  of  the  burglary  to  the  purpose  for  which 
It  was  Introduced  was  error.  In  fact  as 
stated  in  the  original  opinion,  we  cannot  see 
how  the  jury  could  have  appropriated  the 
fact  of  the  burglary  to  any  other  purpose 
than  to  show  that  appellant  was  In  the 
neighborhood,  close  by  the  scene  of  the  homi- 
cide, a  few  hours  at  most  from  the  hour  that 
the  assassination  was  committed.  For  the 
court  to  have  limited  the  effect  of  said  evi- 
dence, as  stated  in  the  Thornley  Case,  supra, 
would  have  given  undue  prominence  to  the 
burglary  and  served  to  injure  appellant  in- 
stead of  assisting  In  his  defense  on  a  charge 
of  murder.  Appellant  In  this  case  was  charg- 
ed with  murder,  not  burglary,  and  it  is  ut- 
terly irrational  to  presume  that  a  sworn 
jury  would  disregard  their  oaths  and  con- 
vict a  man  of  murder  on  the  theory  that  they 
thought  he  had  committed  burglary.'  Cer- 
tainly It  was  admissible,  as  appellant  con- 
cedes, to  Introduce  the  possession  of  the 
stolen  goods  that  were  identified  and  found 
In  possession  of  appellant  as  a  circumstance 
— and  a  cogent  one  at  that— to  absolutely 
demonstrate  the  proximity  of  appellant  to  the 
scene  of  the  assassination.  Now,  for  the 
court  to  have  told  the  jury  that  it  limited 
the  evidence  to  that  purpose  and  that  It  waa 
admitted  for  that  purpose  alone,  would  serve 
to  emphasize  the  probative  force  of  the  evi- 
dence Instead  of  shielding  appellant  from  his 
supposed  conviction  for  burglary. 

The  magnitude  of  the  penalty  In  this  case 
has  compelled  us  to  write  somewhat  at  length 
on  this  matter,  but  we  have  carefully  re- 
viewed all  the  evidence  and  complaints  of 
appellant  and  must  say  that  this  record  con- 
clusively demonstrates  that  appellant  la  guil- 
ty of  an  assassination  and  well  deserves  the 
punishment  awarded  him  by  the  jury.  The 
motion  for  rehearing  la  therefore  overruled. 


ANDERSON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  19, 

1909.  On  Rehearing,  June  9, 1909.) 
1.  Pebjuxy  (I  19*)  —  Indictment  —  Sunrx- 

CIENCY. 

An  Indictment  for  perjury  which  affirma- 
tively alleges  the  fact  on  which  perjury  is  pred- 
icated, and  which  avers  that  the  testimony  is 
material,  and  that  the  testimony  of  accused  was 
willfully  and  deliberately  made  and  was  delib- 
erately and  willfully  false,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  H  66,  66;  Dec.  Dig.  1 18.*] 


•For  other  cues  tee  same  topic  and  taction  NUMBER  la  Dae.  *  Am.  Dlga.  INT  to  date,  *  Reporter 
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2.  PlBJURT  (|  25*)  —  INDICTMENT  —  SUTTI- 
UIENCT. 

An  indictment  for  perjury  need  not  allege 
how  or  wherein  the  alleged  perjured  testimony 
ww  material. 

[Ed.  Note.— For  other  eases,  see  Perjury. 
Cent.  Dig.  if  82,  83;  Dec.  Dig.  I  25.*] 

a  Pkbjuby  (I  84*)  —  Evidence  —  "Credible 
Witness." 

A  credible  witness,  within  the  rule  that  no 
person  can  be  convicted  of  perjury  except  on  the 
testimony  of  two  credible  witnesses  or  of  one 
credible  witness  corroborated  strongly  by  other 
evidence,  is  one  who,  being  competent  to  give 
evidence,  is  worthy  of  belief,  and  all  witnesses 
permitted  to  testify  on  the  trial  are  competent, 
and  .the  jury  are  the  exclusive  judges  as  to 
whether  a  witness  is  worthy  of  belief. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  gg  125-182;  Dec.  Dig.  i  84* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1710-1711.] 

4.  Criminal  Law  (g  829*)— Refusal  to  Give 
Instructions  Covered  by  the  Charge 
Given. 

It  is  not  error  to  refuse  a  requested  charge 
covered  by  the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011;  Dec.  Dfc.  {  829.*] 

5.  Perjury  (|  81*)— Presumptions. 

T.he  law  does  not  presume  that  the  tes- 
timony of  accused,  alleged  in  the  Indictment 
charging  perjury,  is  true,  nor  does  a  presump- 
tion of  guilt  attach  from  the  indictment,  but 
the  facts  must  be  proved  by  testimony. 

[Ed  Note. — For  other  cases,  see  Perjury, 
Cent.  Dig.  §  107;  Dec.  Dig.  I  81.*] 

6.  Criminal  Law  (Si  763,  764*)  —  Instruc- 
tions—Chaboe  on  the  Weight  of  Evi- 
dence. 

An  instruction  on  a  trial  for  perjury  that 
the  state  must  prove  the  falsity  of  the  alleged 
perjured  testimony  by  more  than  one  credible 
witness,  etc.,  and  unless  the  falsity  of  the  tes- 
timony has  been  established  by  an  amount  of 
evidence  greater  than  the  testimony  of  one 
witness  bearing  on  that  point  the  jury  must 
acquit,  is  properly  refused  because  on  the 
weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  I  1731;  Dec.  Dig.  gg  763, 
764.*] 

7.  Criminal  Law  (f  1114*)— Denial  of  Ap- 
plication fob  Severance— Review. 

The  court,  in  reviewing  the  denial  of  an 
application  for  a  severance  and  the  trial  of  co- 
defendant  first  so  that  defendant  may  have  the 
benefit  of  his  testimony,  will  not  look  to  the 
statement  of  facts  and  determine  therefrom 
whether  defendant  was  injured  by  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2918;  Dec.  Dig.  f  1114.*] 

&  Criminal  Law  (g  822*)— Severance—  Dis 
tinct  Offenses. 

An  indictment  of  two  persons  for  perjury, 
baaed  on  substantially  the  same  false  testi- 
mony on  the  same  trial,  charges  separate  and 
distinct  transactions,  if  the  facts  do  not  show  a 
conspiracy,  and  the  refusal  to  grant  a  severance 
under  Com  Cr.  Proa  1895,  art.  707,  providing 
that  where  two  or  more  defendants  are  pros- 
ecuted for  an  offense  growing  out  of  the  same 
transaction  they  can  seek  a  severance,  is  not 


[Ed  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  1880-1888;  Dec.  Dig.  g 
622.*] 


9.  Criminal  Law  (f  1169*)— Appeal— Harm- 
less Error— Erroneous  Admission  of  Evi- 
dence. 

The  error  in  admitting  impeaching  testi- 
mony not  in  any  manner  contradicting  any 
statement  made  by  accused  is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3137;  Dec.  Dig.  I  1169.*] 

On  Rehearing. 

10.  Criminal  Law  (i  622*)— Severance. 
Where  two  persons  are  indicted  as  princi- 
pals, accomplices,  or  accessories,  they  are  par- 
ticipes  criminis  to  the  main  offense,  and  are 
entitled  to  a  severance  on  a  proper  showing. 

[Ed  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |g  1380-1383;  Dec.  Dig.  { 
622.*] 

11.  Witnesses  (8  88*)— Competency— Code  - 
pendants. 

Where  two  persons  were  indicted  for  per- 
jury without  showing  that  they  agreed  with 
each  other  to  commit  the  offense,  one  of  them 
was  a  competent  witness  on  the  trial  of  the 
other. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  244;  Dec.  Dig.  g  88.*] 

12.  Criminal  Law  (g  622*)  —  Severance — 
Statutory  Right. 

The  right  of  accused  to  a  severance  is  a 
statutory  but  not  a  constitutional  rigbt,  and  a 
violation  of  the  statute  necessitates  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  1380;  Dec.  Dig.  g  622.*] 

IS.  Criminal  Law  (g  1098*)  —  Appeal  —  Ob- 
jections to  Testimony— Review. 

Objections  to  testimony  are  not  statements 
of  fact,  and  will  not  be  treated  as  such  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2865;  Dec.  Dig.  g  1098.*] 

14.  Criminal  Law  (g  1098*)— Appeal— Ob- 
jections to  Testimony— Review. 

Grounds  of  objection  in  a  bill  of  excep- 
tions are  not  statements  of  fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  2865;  Dec.  Dig.  g  1098.*] 

15.  Witnesses  (g  898*)  —  Impeachment  — 
Former  Testimony. 

Where  on  a  trial  for  perjury,  based  on  the 
falsity  of  the  testimony  of  accused  on  a  mur- 
der trial  detailing  an  angry  colloquy  between 
decedent  and  the  one  on  trial  for  murder,  there 
was  nothing  to  show  that  two  transactions  at 
the  time  of  the  homicide  were  not  one  and  the 
same  occasion,  the  admission  of  evidence  that 
at  the  inquest  over  decedent  accused  testified 
that  everything  went  off  all  right,  during  one  of 
the  transactions,  to  impeach  accused  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  1254;  Dec.  DlgVg  898.*] 

16.  Perjury  (g  87*)  —  Evidence  —  Instruc- 
tions— "Credible  Witness." 

Where  on  a  trial  for  perjury  the  state's 
witnesses  were  impeached  by  proof  that  their 
general  reputation  for  truth  and  veracity  was 
bad  and  that  they  were  self-confessed  criminals 
and  gamblers,  an  instruction  that  to  justify  a 
conviction  the  falsity  of  the  testimony  of  ac- 
cused must  be  established  by  two  credible  wit- 
nesses or  of  one  credible  witness  corroborated 
strongly  by  other  evidence,  and  defining  a  cred- 
ible witness  as  one  who,  being  competent  to 
give  evidence,  is  worthy  of  belief,  was  sufficient 
[Ed  Note.— For  other  cases,  sea  Perjury, 
Cent  Dig.  gg  136-138;  Dec.  Dig.  g  87.*] 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kennon,  Judge. 
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John  Anderson  was  convicted  of  perjury, 
and  he  appeals.  Affirmed. 

Dibrell  ft  Mosheim,  for  appellant  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  penitentiary. 

The  Indictment  In  this  case  is  as  follows: 
4 The  grand  Jurors  for  the  county  of  Guada- 
lupe, state  aforesaid,  duly  organized  as  such 
at  the  fall  term,  A.  D.  1907,  of  the  district 
court  of  Guadalupe  county,  upon  their  oaths 
present  in  and  to  said  court  that  John  An- 
derson, on  or  about  the  15th  day  of  May, 
1807,  and  anterior  to  the  presentment  of  this 
indictment  in  the  county  of  Guadalupe  and 
state  of  Texas,  In  and  before  the  district 
court  of  Guadalupe  county,  at  Its  regular 
term  holden  In  and  for,  and  then  and  there 
in  session  In,  said  county,  the  Hon.  M.  Ken- 
non,  who  was  then  and  there  the  legally 
qualified  judge  of  said  court,  presiding;  and 
In  a  certain  criminal  judicial  proceeding  In 
said  court,  and  of  which  said  criminal  Judi- 
cial proceeding  the  said  court  then  and  there 
had  jurisdiction,  and  In  which  said  criminal 
Judicial  proceeding  the  state  of  Texas  was 
plaintiff  and  Charley  McClure  was  defend- 
ant, and  wherein  said  Charley  McClure  was 
duly  and  legally  charged  by  indictment  with 
having  killed  and  murdered  one  Wash  An- 
derson, In  that  It  was  thereby  then  and  there 
so  charged  that  Charley  McClure  on  or  about 
the  4th  day  of  November,  1906,  in  the  county 
of  Guadalupe  and  state  of  Texas,  did  then 
and  there  (meaning  the  time  and  place  last 
above  mentioned)  unlawfully,  with  malice 
aforethought,  kill  Wash  Anderson  by  then 
and  there  (meaning  the  time  and  place  last 
above  mentioned)  shooting  him,  the  said 
Wash  Anderson,  with  a  pistol  and  a  gun, 
and  by  then  and  there  (meaning  the  time 
and  place  last  above  mentioned)  stabbing 
and  cutting  him,  the  said  Wash  Anderson, 
with  a  knife  and  other  sharp  instrument, 
and  by  then  and  there  (meaning  the  time 
and  place  last  above  mentioned)  striking  and 
beating  him,  the  said  Wash  Anderson,  with 
a  stick  and  a  rock,  and  by  then  and  there 
(meaning  the  time  and  place  last  above  men- 
tioned) burning  him,  the  said  Wash  Ander- 
son, with  fire,  and  by  then  and  there  (mean- 
ing the  time  and  place  last  above  mentioned) 
using  other  means  and  instruments  to  these 
grand  jurors  (meaning  the  grand  jurors  who 
presented  said  indictment)  unknown,  by 
which  he  killed  and  murdered  him,  the  said 
Wash  Anderson,  against  the  peace  and  dig- 
nity of  the  state,  and  in  which  said  criminal 
judicial  proceeding  Issue  was  then  and  there 
In  said  court  in  said  county  and  state  on  or 
about  said  May  15,  1907,  aforesaid,  duly 
and  legally  joined  between  said  state  of 
Texas  and  the  said  Charley  McClure,  and 
came  on  to  be  tried  in  due  form  of  law  be- 
fore said  Judge  and  a  Jury  duly  organized  In 


said  cause,  and  In  that  behalf  legally  Im- 
paneled and  sworn,  and  was  at  said  last- 
mentioned  time  and  place  tried  before  said 
jndge  and  jury,  and  then  and  there  Id  said 
court  upon  the  said  trial  John  Anderson 
came  and  appeared  In  person  as  a  witness  in 
behalf  of  the  state  of  Texas,  and  was  then 
and  there  In  and  before  said  court  at  and 
during  said  trial  duly  and  legally  sworn,  and 
did  then  and  there  take  his  corporal  oath  be- 
fore said  court  and  jury  as  a  witness  to  tes- 
tify in  said  cause  on  said  trial,  which  oath 
was  then  and  there  required  by  law  and  nec- 
essary for  the  ends  of  public  Justice;  .and 
which  said  oath  was  then  and  there  in  said 
court  on  said  trial  duly  administered  to  him, 
the  said  John  Anderson,  as  aforesaid,  by  John 
T.  Campbell,  the  clerk  of  said  court,  who 
was  when  administering  same  then  and 
there  authorized  and  qualified  by  law  to  so 
administer  the  said  oath  in  that  behalf  and 
In  the  matter  and  cause  aforesaid,  and  at 
and  upon  the  said  trial  of  the  said  issue, 
Joined  as  aforesaid,  between  the  said  par- 
ties as  aforesaid.  It  then  and  there  became 
and  was  a  material  question  and  inquiry 
whether  said  Charley  McClure  at  a  place 
where  said  John  Anderson  and  others  had 
been  gambling  about  two  miles  or  two  and 
a  half  from  said  Wash  Anderson's  house  on 
the  night  of  November  2,  1906,  said  that 
be,  Charley  McClure,  was  going  to  kill  him, 
the  said  Wash  Anderson,  and  whether  said 
Charley  McClure  at  the  time  and  place  last 
named,  speaking  to  said  Wash  Anderson, 
further  said.  Ton  might  as  well  give  him 
(meaning  Louis  McClure)  a  stake,  God  damn 
you;  I  am  going  to  kill  you  anyway,'  and 
whether  said  Charley  McClure  at  said  last- 
named  time  and  place  said  to  Wash  Ander- 
son, 'I  Intended  to  kill  you  long  ago  for  or- 
dering me  out  in  front  of  old  lady  Bell,'  and 
whether  said  Charley  McClure  at  said  last- 
named  time  and  place  said  to  Wash  Ander- 
son, 'I  Intended  to  kill  you,  and  I  am  going 
to  kill  you;'  and  the  said  John  Anderson  be- 
ing so  sworn  as  aforesaid,  then  and  there  Id 
said  court,  before  said  judge  and  jury  on 
the  trial  of  said  Issue  and  cause,  upon  his 
said  oath  administered  to  him  as  aforesaid, 
did,  under  the  sanction  of  said  oath  admin- 
istered to  him  as  aforesaid,  falsely,  willfully, 
and  deliberately,  before  the  said  court.  Judge, 
and  jury,  depose,  state,  and  testify  (among 
other  things)  In  substance  and  effect  as  fol- 
lows, to  wit:  That  said  Charley  McClure 
at  a  place  where  said  John  Anderson  and 
others  had  been  gambling  about  two  miles 
or  two  miles  and  a  half  from  said  Wash  An- 
derson's house  on  the  night  of  November  2, 
1906,  said  that  he,  Charley  McClure,  was 
going  to  kill  him,  the  said  Wash  Anderson, 
and,  speaking  to  said  Wash  Anderson,  fur- 
ther said,  'You  might  as  well  give  him  (mean- 
ing Louis  McClure)  a  stake,  God  damn  yon; 
I  am  going  to  kill  you  anyway,'  and  'I  In- 
tended to  kill  you  long  ago  for  ordering  me 
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out  In  front  of  old  lady  Bell,'  and  'I  intend- 
ed to  kill  yon,  and  I  am  going  to  kill  you;' 
and  which  said  statements,  and  each  of 
them  and  every  part  thereof,  so  made  by  the 
said  John  Anderson,  were  then  and  there 
In  said  court  and  on  said  trial  material  to 
the  issue  in  said  cause;  whereas  in  truth 
and  in  fact  said  Charley  McClure  was  not 
on  said  night  of  November  2,  1906,  at  said 
place  where  said  John  Anderson  and  others 
had  been  gambling,  about  two  miles  or  two 
miles  and  a  half  from  Wash  Anderson's 
noose,  and  did  not  at  Bald  time  and  place 
last  named  speak  a  single  word  to  said 
Wash  Anderson,  and  did  not  at  said  last- 
named  time  and  place,  or  at  any  time  or 
place,  say  that  he,  Charley  McClure,  was 
going  to  kill  him,  said  Wash  Anderson,  and 
did  not  at  said  time  and  place  last  named, 
or  at  any  time  or  place,  say  to  Wash  Ander- 
son, «xou  might  as  well  give  him  a  stake, 
God  damn  you;  I  am  going  to  kill  you  any- 
way,' and  did  not  at  said  last-named  time 
and  place,  or  at  any  time  or  place,  say  to 
Wash  Anderson,  'I  intended  to  kill  you  long 
ago  for  ordering  me  oat  in  front  of  old  lady 
Bell,'  and  did  not  at  said  time  and  place  last 
named,  or  at  any  time  or  place,  say  to  Wash 
Anderson,  'I  intended  to  kill  you,  and  I  am 
going  to  kill  you,'  and  did  not  at  said  last- 
named  time  and  place,  or  at  any  time  or 
place,  use  said  language  set  forth  In  said 
statement  of  said  John  Anderson,  or  any 
part  of  it,  to  said  Wash  Anderson;  and 
which  said  statements,  and  each  of  them, 
and  every  part  of  them  and  each  of  them, 
so  made  by  said  John  Anderson  as  a  witness 
in  said  cause  in  the  manner  and  form  afore- 
said, were  deliberately  and  willfully  made, 
and  were  deliberately  and  willfully  false,  as 
he,  tbe  said  John  Anderson,  then  -and  there 
well  knew  when  he  made  same,  against  tbe 
peace  and  dignity  of  the  state." 

Appellant  files  tbe  following  motion  to 
quash  the  indictment: 

(1)  "Because  said  indictment  fails  to 
charge  any  offense  against  the  criminal  laws 
of  this  state,  and  of  this  general  exception 
defendant  prays  Judgment  of  the  court." 

(2)  "Because  said  indictment  does  not  al- 
lege and  charge  affirmatively  and  in  plain 
and  unequivocal  language  that  there  was 
pending  before  the  district  court  of  Guada- 
lupe county  a  criminal  judicial  proceeding  in 
which  defendant  was  called  to  testify  and 
give  evidence." 

(3)  "Because  said  Indictment  alleges  that 
the  material  question  and  Inquiry  before 
said  court  was:  'Whether  said  Charley  Mc- 
Clure, at  a  place  where  said  John  Anderson 
and  others  had  been  gambling  about  two 
miles  or  two  miles  and  a  half  from  Wash 
Anderson's  house  on  the  night  of  November 
2,  1906,  said  that  Charley  McClure  was  go- 
ing to  kill  hint,  the  said  Wash  Anderson,  and 
-whether  Charley  McClure  at  the  time  and 
place  last  named,  speaking  to  said  Wash  An- 
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derson  further  said,  "Ton  might  as  well  give 
him  (meaning  Louis  McClure)  a  stake,  God 
damn  you;  I  am  going  to  kill  you  any  way," 
and  whether  said  Charley  McClure  at  said 
last-named  time  and  place  said  to  Wash 
Anderson,  "I  Intended  to  kill  you  long  ago 
for  ordering  me  out  In  front  of  old  lady 
Bell,"  and  whether  said  Charley  McClure 
at  said  last-named  time  and  place  said  to 
Wash  Anderson,  "I  Intended  to  kill  you, 
and  I  am  going  to  kill  you," '  and  said  in- 
dictment further  alleges  and  charges  that 
the  witness,  John  Anderson,  testified  in 
substance  the  matters  and  things  alleged 
to  be  material  as  hereinbefore  set  out,  and 
said  Indictment  falls  to  negative  the  truth 
of  said  testimony  and  state  the  true  fact 
as  required  by  law,  said  negativing  clause 
being  as  follows:  'Whereas,  In  truth  and 
in  fact,  said  Charley  McClure  was  not  on 
said  night  of  November  2,  1906,  at  said 
place  where  said  John  Anderson  and  others 
had  been  gambling,  about  two  miles  or 
two  miles  and  a  half  from  Wash  Ander- 
son's house,  and  did  not  at  said  time  and 
place  last  named  speak  a  single  word  to 
said  Wash  Anderson,  and  did  not  at  said 
last-named  time  and  place,  or  at  any  time 
or  place  say  that  be,  Charley  McClure,  was 
going  to  kill  him,  said  Wash  Anderson,  and 
did  not  at  said  time  and  place  last  named, 
or  at  any  time  or  place,  say  to  Wash  An- 
derson, "You  might  as  well  give  him  a 
stake,  God  damn  you;  I  am  going  to  kill 
you  anyway,"  and  did  not  at  said  last-named 
time  and  place  or  at  any  time  or  place  say 
to  Wash  Anderson,  "I  intended  to  kill  you 
long  ago  for  ordering  me  out  in  front  of  old 
lady  Bell,"  and  did  not  at  said  time  and 
place  last  named  or  at  any  time  or  place 
(say  to  Wash  Anderson,  "I  Intended  to  kill 
you,  and  I  am  going  to  kill  you,"  and  did 
not  at  said  last-named  time  and  place,  or 
at  any  time  or  place)  use  said  language  set 
forth  In  said  statement  of  said  John  Ander- 
son or  any  part  of  It  to  said  Wash  Ander- 
son;' and  in  said  negativing  statement  it 
will  be  observed  that  the  indictment  alleges 
a  legal  conclusion  in  regard  to  said  Charley 
McClure  not  being  at  a  place  where  gam- 
bling was  going  on  about  two  miles  or  two 
miles  and  a  half  from  Wash  Anderson's 
house,  and  Bald  indictment  should  have  al- 
leged where  said  Chas^ey  McClure  was  on 
the  night  of  November  2,  1906,  so  that  it 
might  be  determined  by  the  court  whether 
or  not  he  was  at  said  place,  it  being  a 
material  assignment  tuat  what  -  was  said 
was  said  at  a  certain  time  and  place,  and 
In  falling  to  make  this  allegation  said  In- 
dictment Ib  fatally  defective." 

(4)  "Said  indictment  nowhere  alleges  that 
Wash  Anderson's  house  was  burned  on  the 
night  of  November  2,  1906,  or  that  Wash 
Anderson  came  to  his  death  on  November 
2,  1906,  or  at  any  other  time  which  defend- 
ant says  was  necessary  in  order  to  render 
said  statements  material. 
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"Wherefore  defendant  says  that  said  In- 
dictment Is  wholly  Insufficient  to  maintain 
this  prosecution  against  defendant  for  per- 
jury, and  he  moves  to  quash  said  Indict- 
ment." 

Without  taking  up  seriatim  appellant's 
different  contentions,  we  will  say  that  the 
above  indictment  Is  in  all  things  sufficient 
it  affirmatively  alleges  the  fact  upon  which 
perjury  is  predicated,  and  we  have  repeated- 
ly held  it  is  not  necessary  to  allege  how  or 
wherein  the  testimony  is  material.  The 
Indictment  does  allege  the  testimony  Is  ma- 
terial, and  the  indictment  furthermore  al- 
leges that  said  testimony  of  appellant  was 
then  and  there  willfully  and  deliberately 
made  and  was  deliberately  and  willfully 
false.  We  have  carefully  examined  this 
Indictment,  and  quote  it  and  the  assign- 
ments, believing  that  in  this  way  we  can 
more  accurately  present  appellant's  conten- 
tions, and  must  hold  that  the  indictment  Is 
sufficient. 

Appellant  asked  the  court  below;  to  give 
special  charge  No.  J,  which  is  as  follows: 
"In  this  cause  the  jury  is  instructed  that, 
in  connection  with  the  general  charge  given 
by  the  court  relating  to  the  number  and 
character  of  witnesses  necessary  to  convict 
in  cases  of  perjury,  you  are  further  instruct- 
ed that  a  'credible  witness,'  such  as  has 
been  referred  to  in  said  general  charge,  Is 
one  whose  character  is  above  reproach. 
If  the  jury  believe  from  the  evidence  that 
the  witnesses  Charley  McCIure  and  Louis 
McClure  are  not  credible  witnesses,  or  if 
you  have  a  reasonable  doubt  as  to  whether 
they  are  credible  witnesses,  yon  must  dis- 
regard their  testimony."  In  defining  a  credi- 
ble witness,  the  court  used  the  following 
language:  "A  credible  witness  Is  one  who, 
being  competent  to  give  evidence,  Is  worthy 
of  belief.  All  witnesses  permitted  to  testi- 
fy upon  the  trial  are  'competent  to  give 
evidence,'  but  you  are  the  exclusive  judges 
as  to  whether  a  witness  Is  'worthy  of  be- 
lief.' "  Furthermore,  the  court  subsequent- 
ly gave  the  following  charge:  "You  have 
already  been  Instructed  that  In  trials  for 
perjury  no  person  shall  be  convicted  except 
upon  the  testimony  of  two  credible  witness- 
es, or  of  one  credible  witness  corroborated 
strongly  by  other  evidence  as  to  the  falsity 
of  the  defendant's  statement  under  oath; 
and  that  a  'credible  witness'  Is  one  who, 
being  competent  to  give  evidence,  Is  worthy 
of  belief.  In  this  connection  you  are  In- 
structed that,  unless  you  find  that  the  wit- 
ness Charley  McClure  is  a  credible  witness, 
you  must  disregard  the  whole  of  his  testi- 
mony; and,  unless  you  find  that  the  witness 
Louis  McClure  is  a  credible  witness,  you 
must  disregard  the  whole  of  bis  testimony." 
T^ese  charges,  we  think,  clearly  answer 
appellant's  contention,  and  Is  a  proper  defl- 
nlnon  of  what  is  a  credible  witness.  Ap- 
pellant's charge  is  not  correct;  since  the 


same  contends  for  the  proposition  that  a 
credible  witness  is  one  whose  character  is 
above  reproach.  This  is  not  a  true  crite- 
rion. One  might  be  a  credible  witness  and 
yet  not  above  reproach.  It  follows,  there- 
fore, the  court  did  not  err  In  refusing  the 
special  charge. 

Appellant's  special  charge  No.  2  Is  as  fol- 
lows: "The  jury  are  Instructed  that  the 
law  presumes  the  testimony  of  the  defend- 
ant set  out  in  the  indictment  to  be  true  and 
of  equal  value  to  the  testimony  of  any  other 
one  witness ;  and  In  order  to  convict  the  de- 
fendant of  perjury  the  state  must  satisfy 
the  jury,  beyond  a  reasonable  doubt,  of  Its 
falsity,  and  that  by  the  testimony  of  more 
than  one  credible  witness,  or  by  the  testi- 
mony of  one  credible  witness  and  other  cir- 
cumstances tending  strongly  to  corroborate 
such  witness;  and,  unless  the  falsity  of  the 
testimony  alleged  in  the  Indictment  has  been 
established  by  an  amount  of  evidence  great- 
er than  the  testimony  of  one  witness  bear- 
ing upon  that  point,  the  jury  must  find  the 
defendant  not  guilty."  As  far  as  this  charge 
Is  accurate  It  was  covered  In  the  main 
charge  of  the  court  We  know  of  no  rule  of 
law  that  lays  down  the  proposition  that  the 
law  presumes  the  testimony  of  the  defend- 
ant set  out  in  an  Indictment  to  be  true  and 
of  equal  value  to  the  testimony  of  any  other 
one  witness.  The  latter  clause  would  clear- 
ly be  a  charge  upon  the  weight  of  evidence. 
The  first  clause  Is  erroneous  as  a  matter 
of  law.  The  law  attaches  no  presumption  of 
credibility  to  the  allegation  In  a  perjury  in- 
dictment of  truthfulness.  Evidently  the 
learned  counsel  has  mixed  In  his  mind  the 
presumption  of  Innocence  with  legal  pre- 
sumption of  veracity  of  statement.  The  al- 
legation In  the  indictment  proves  nothing. 
It  takes  testimony  to  prove  the  facts.  No 
presumption  of  guilt  attaches  from  the  In- 
dictment but,  as  stated,  the  law  does  not 
presume  predicate  for  perjury  to  be  true. 
In  fact,  there  Is  no  presumption  one  way  or 
the  other  about  it  Special  charge  No.  3 
was  covered  by  the  court's  main  charge. 

Bill  of  exceptions  No.  1  shows  that  appel- 
lant made  and  presented  to  the  court  his 
certain  written  affidavit  requesting  a  sever- 
ance and  asking  that  Ex  Anderson  be  plac- 
ed upon  trial  first  bo  that  appellant  might 
have  the  advantage  of  the  testimony  of  said 
Ex  Anderson,  It  being  shown  that  Ex  Ander- 
son was  Indicted  for  perjury  growing  out 
of  the  same  trial,  and  the  assignment  of 
perjury  in  the  case  against  said  John  Ander- 
son being  identical  or  nearly  so  with  the 
assignment  of  perjury  against  Ex  Anderson, 
which  application  for  severance  is  as  fol- 
lows: "Now  comes  John  Anderson,  defend- 
ant in  the  cause  above  numbered  and  styled, 
and  represents  that  Ex  Anderson  Is  Indicted 
for  an  offense  growing  out  of  the  sa  me 
transaction  as  the  one  for  which  this  de- 
fendant Is  indicted,  but  under  separate  In- 
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dlctments,  and  that  the  testimony  of  said  Ex 
Anderson  la  material  for  the  defense  of  this 
affiant,  John  Anderson,  and  he  verily  be- 
lieves that  there  is  not  sufficient  evidence 
against  the  said  Ex  Anderson,  whose  evi- 
dence defendant  desires,  to  secure  the  con- 
viction of  said  Ex  Anderson.  And  affiant 
prays  that  said  Ex  Anderson  be  first  placed 
on  trial."  The  bill  is  approved  with  this 
statement  on  the  part  of  the  trial  court: 
"That  perjury  is  an  offense  for  which  two 
persona  cannot  be  jointly  indicted,  the  state- 
ments, though  in  substance  the  same,  and 
occurring  upon  the  same  trial,  constituting 
separate  and  distinct  offenses."  In  the  case 
of  King  v.  State,  85  Tex.  Cr.  R.  472,  34  3, 
W.  282,  this  court  held  that  where  an  appli- 
cation for  a  severance,  to  procure  the  testi- 
mony of  another  defendant,  which  was  prop- 
erly made,  was  overruled  in  the  trial  court, 
this  court  on  appeal  will  not  look  to  the 
statement  of  facts  to  determine  whether  the 
defendant  has  been  injured  in  refusing  him 
the  right  to  have  the  other  defendant  first 
tried.  So  in  this  case  we  will  not  look  to 
the  statement  of  facts  in  passing  upon  the 
question  as  to  whether  appellant  has  been 
injured  by  the  ruling  of  the  court  Now, 
reverting  to  the  bill  of  exceptions,  which  is 
practically  copied  above,  It  will  be  seen  that 
the  statement  is  made  that  "the  assignment 
of  perjury  in  the  case'  against  said  John 
Anderson  being  identical  or  nearly  so  with 
the  assignment  of  perjury  against  Ex  Ander- 
son." Article  707  of  the  Code  of  Criminal 
Procedure  of  1865  provides  that  "Where  two 
or  more  defendants  are  prosecuted  for  an 
offense  growing  out  of  the  same  transac- 
tion," etc.,  they  can  seek  a  severance  and 
the  same  must  be  granted ;  but,  as  stated  by 
the  learned  trial  court  In  this  case,  the  par- 
ties could  not  be  jointly  Indicted  for  this  of- 
fense, and  the  fact  that  each  of  them  Is  In- 
dicted for  swearing  falsely  In  a  given  trial, 
the  fact  that  the  falsity  Is  based  upon  a 
statement  alleged  to  be  untrue,  substantial- 
ly the  same  in  each  Indictment,  does  not 
make  it  the  same  transaction  within  the 
contemplation  of  article  707  of  the  Code  of 
Criminal  Procedure  of  1895,  but  the  offense 
Is  a  separate  and  distinct  transaction.  If 
the  Indictment  in  this  case  had  charged  that 
John  Anderson  entered  Into  a  conspiracy 
with  Ex  Anderson  to  swear  falsely,  or  the 
facts  should  have  so  shown,  and  did  get  up- 
on the  stand  on  the  trial  In  compliance  with 
said  agreement  and  did  swear  to  the  same 
thing  that  Ex  Anderson  swore  to,  they 
would  then  be  chargeable  and  charged  with 
the  same  offense,  having  previously  agreed 
to  commit  It;  but  the  indictment  before 
us  has  no  such  allegation,  and,  as  suggested 
above,  we  will  not  look  to  the  statement  of 
facts  to  ascertain  whether  the  other  indict- 
ment does  or  not,  or  whether  the  evidence 
suggested  that  It  does  or  not.  Suppose  ap- 
pellant In  this  case  had  been  acquitted  In- 
stead of  convicted,  and  then  the  case  of  Ex 


Anderson  had  come  on  under  the  charge  of 
perjury  to  be  tried,  and  the  appellant  placed 
upon  the  stand  by  the  state  as  a  witness 
against  Ex  Anderson;  could  It  be  accurate- 
ly insisted  that  appellant  was  an  accomplice 
or  a  principal  with  Ex  Anderson?  We  hold 
not,  the  facts  only  showing  that  they  were 
each  Indicted  for  perjury  and  had  practical- 
ly sworn  to  the  same  thing.  These  facts 
alone  do  not  show  conspiracy  or  acting  to- 
gether, therefore  they  constitute  a  separate 
and  distinct  offense  as  suggested  by  the  trial 
court  We  accordingly  hold  that  the  court 
did  not  err  In  refusing  the  severance  In  this 
case. 

Bill  of  exceptions  No.  5  shows  that  the 
state  offered  in  evidence  the  following  state- 
ment made  by  the  defendant,  John  Ander- 
son, before  Geo.  R.  Dix,  justice  of  the  peace 
of  precinct  No.  5,  Guadalupe  county,  hold- 
ing an  inquest  over  the.  body  of  Wash  Ander- 
son, the  deceased,  to  wit:  "My  name  is 
John  Anderson.  I  live  on  Nash's  creek.  The 
deceased  man,  Wash  Anderson,  is  my  broth-, 
er.  I  saw  the  deceased  man,  Wash  Ander- 
son, about  S  o'clock  on  the  morning  of  No- 
vember 8,  1906.  We  were  at  a  supper  on 
Nash's  creek.  Everything  went  off  all  right 
at  the  supper.  I  left  about  8  o'clock.  The 
next  time  I  saw  Wash  Anderson,  deceased, 
was  at  his  house  dead."  Appellant  objects 
to  the  introduction  of  this  testimony  because 
said  statement  did  not  In  any  manner  tend 
to  contradict  any  statement  made  by  the  de- 
fendant John  Anderson,  as  a  witness  against 
Charley  McClure,  and  did, not  tend  In  any 
manner  to  disprove  the  alleged  statement  of 
the  defendant,  John  Anderson,  assigned  as 
perjury  In  this  case,  and  because  said  state- 
ment had  no  reference  to  what  took  place 
at  the  place  where  It  waa  alleged  that  gam- 
bling had  been  going  on  on  Nash's  creek,  and 
because  It  was  evident  that  the  only  inquiry 
made  of  the  witness  John  Anderson  was  In 
regard  to  when  he  saw  Wash  Anderson  last 
before  his  death,  and  whether  or  not  every- 
thing went  off  all  right  at  the  supper,  and  be- 
cause said  statement  so  offered  by  the  state  to 
contradict  John  Anderson  was  Immaterial 
and  irrelevant  to  any  Issue  involved  In  the 
case.  We  think  this  testimony  Is  admissible, 
but  If  appellant's  objections  are  correct  and 
well  taken,  then  the  testimony  from  that 
standpoint  could  not  have  injured  appellant. 
However,  we  do  think  It  tended  strongly  to 
support  the  state's  case  and  show  that  the 
testimony  given  upon  the  trial  of  Charley 
McClure  was  deliberately  made  and  false, 
since  he  says  everything  went  off  all  right, 
when  as  a  matter  of  fact  on  the  trial  of 
Charley  McClure,  he  proposed  and  did  detail 
an  angry  colloquy  between  deceased  and  said 
McClure. 

We  have  passed  on  all  of  appellant's  as- 
signments of  error  that  we  deem  necessary 
to  review  in  this  case,  and  must  say  that 
the  evidence  clearly  supports  the  verdict. 
The  charge  of  the  court  is  an  admirable  pres- 
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entation  of  the  law  applicable  to  the  facts 
of  this  case,  and  the  judgment  is  In  all 
things  affirmed. 

On  Rehearing. 

This  case  was  affirmed  on  a  previous  day 
of  this  term,  and  now  comes  before  as  on 
motion  for  rehearing. 

Appellant's  first  ground  of  the  motion  is 
that  this  court  erred  In  refusing  to  sustain 
appellant's  fourth  assignment  of  error,  where- 
in appellant  complains  that  he  should  have 
been  granted  a  severance.  We  held  In  the 
original  opinion  that  in  order  to  entitle  a 
defendant  to  a  severance,  where  he  was  in- 
dicted separately  or  jointly  for  the  same  of- 
fense, or  for  a  matter  growing  out  of  the 
same  transaction,  he  would  not  be  entitled 
to  said  severance  unless  the  evidence  showed 
that  he  could  be  tried  and  convicted  as  prin- 
cipal, accomplice,  or  accessory  for  the  offense 
for  which  he  was  tried.  Appellant  contro- 
verts this  statement  in  his  motion,  and  In- 
sists that  the  statute  Is  broader  and  that  the 
court  put  an  unwarranted  limitation  upon 
the  provisions  of  the  statute.  In  this  con- 
nection appellant  cites  us  to  article  707  of 
the  Code  of  Criminal  Procedure  of  1895, 
which  provides  that,  where  a  person  stands 
indicted  for  an  offense  growing  out  of  the 
same  transaction,  he  is  entitled  to  a  sever- 
ance, Insisting  that  the  word  "transaction" 
in  the  statute  has  a  broader  signification  and 
meaning  than  the  court  gave  same.  We  do 
not  think  so.  We  are  apprised  of  no  deci- 
sion of  this  court  interpreting  this  word  In 
the  severance  statute,  and  appellant  cites 
us  to  none;  but  it  occurred  to  us  then  and 
now  that  if  two  parties  attend  a  ball,  and 
one  commlts-a  rape  and  the  other  a  murder 
at  said  ball.  It  would  be  erroneous  and  tortu- 
ous construction  of  this  severance  statute  to 
say  that  they  could  claim  a  severance  on 
the  ground  that  the  two  offenses,  or  that 
each  offense,  grew  out  of  the  same  "transac- 
tion." It  might  be  that  the  ball  was  the 
occasion  of  both  crimes.  Or  suppose  two 
parties  are  working  in  a  field,  engaged  each 
in  plowing  side  by  side,  and  one  kills  one 
of  the  mules  be  Is  plowing  with  a  pistol, 
and  the  other  takes  the  pistol  and  shoots  a 
man,  no  complicity  being  shown  by  the  trans- 
action or  acting  together  on  the  part  of  the 
defendants;  certainly,  they  could  not  claim  a 
severance  within  the  purview  of  the  statute 
under  consideration  on  the  ground  that  the 
two  offenses  grew  out  of  the  same  transac- 
tion. Now,  appellant  and  his  brother  were 
indicted  for  perjury.  There  is  nothing  In 
the  record  nor  in  the  indictment  to  show 
that  they  agreed  each  with  the  other  to  com- 
mit perjury,  and,  therefore,  they  become  sep- 
arate and  distinct  offenses.  There  Is  no 
suggestion  in  the  indictment  against  this  ap- 
pellant that  he  committed  subornation  of 
perjury,  or  that  he  agreed  with  his  brother 
it©  commit  perjury.    While  It  is  true  they 


both  swore  falsely  as  to  whether  a  certain 
party  was  at  a  certain  game  of  cards  upon 
Mash's  creek,  and  both  swore  in  substance 
that  he  was,  yet  there  Is  no  agreement  shown 
between  them  to  do  so;  there  is  no  sugges- 
tion In  the  record  that  the  testimony  that 
would  lead  to  the  conviction  of  one  would 
bring  about  the  conviction  of  the  other.  We, 
therefore,  adhere  to  the  original  opinion  on 
this  question.  Appellant  cites  us  to  the  case 
of  Crutchfield  v.  State,  7  Tex.  App.  66.  In 
that  case  defendant,  being  on  trial  for  theft, 
proposed  to  Introduce  as  a  witness  a  person 
who  in  a  separate  indictment  was  charged 
as  a  receiver  of  the  stolen  property.  Held, 
that  the  proposed  witness  was  properly  ex- 
cluded, In  view  of  the  provision  of  the  Code 
which  disqualifies  principals,  accessories, 
and  accomplices  from  testifying  in  behalf 
of  each  other.  We  readily  agree  to  this 
proposition,  and  It  clearly  appears  to  us  it 
is  not  at  variance  in  any  respect  from  the 
original  opinion  in  this  case.  Where  par- 
ties are  indicted  as  principals,  accomplices, 
or  accessories,  then  they  are  partlcipes  crlm- 
inis  to  the  main  offense,  and  certainly  would 
be  entitled  to  a  severance  upon  a  proper  le- 
gal showing;  but  the  appellant  is  not  in- 
dicted in  that  manner,  nor  Is  any  contention 
made  in  this  record  that  Ex  Anderson,  his 
brother,  was  connected  in  any  way  with  the 
criminal  act  on  the  defendant's  part  in 
swearing  falsely.  There, is  no  bill  of  excep- 
tions in  this  record  complaining  that  the 
court  refused  to  permit  Ex  Anderson  to  tes- 
tify, but  the  severance  is  only  Insisted  on 
the  theory  that  they  wanted  Ex  Anderson 
tried  first  We  know  of  no  rule  of  law  that 
disqualifies  Ex  Anderson  from  testifying 
if  he  had  been  offered  in  this  case.  Appel- 
lant further  cites  us  to  the  case  of  Shaw  v. 
State,  89  Tex.  Cr.  R.  174, 45  S.  W.  597,  where- 
in it  was  held  that  a  defendant  has  a  right 
to  have  a  witness  in  his  behalf  testify  free 
from  the  cloud  cast  upon  his  reputation  by 
an  Indictment,  where  such  indictment  grows 
out  of  the  same  transaction.  We  know  of 
no  provision  of  the  Constitution  that  would 
be  Invaded  by  depriving  a  defendant  of  this 
right.  It  is  clearly  a  statutory  right,  and  we 
see  nothing  in  the  Shaw  Case,  supra,  to  sus- 
tain appellant's  contention  that  it  Is  a  con- 
stitutional right  We  think  it  is  a  salutary 
statute,  and  where  its  letter  or  spirit  is  vio- 
lated we  would  not  hesitate  to  reverse  a 
case;  but  the  law  of  severance  Is  purely  stat- 
utory. We  have  read  with  interest  and 
pleasure  appellant's  able  motion  for  a  rehear- 
ing, and  have  reviewed  all  of  his  authorities 
on  the  ground  just  discussed  in  his  motion, 
and  must  say  that  the  original  opinion  on 
this  question  is  correct 

Appellant's  second  ground  of  the  motion 
for  rehearing  complains  the  court  erred  in 
refusing  to  hold  that  the  testimony  taken 
before  the  inquest  held  by  George  R.  Dix 
over  the  body  of  Wash  Anderson,  as  it  affect- 
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ed  the  statement  of  John  Anderson,  was  in- 
competent, irrelevant,  Immaterial,  and  prej- 
udicial to  a  fair  and  Impartial  trial  of  John 
Anderson.  The  contention  of  appellant  that 
this  statement  was  improperly  admitted  as 
evidence  against  him  is  based  upon  the  fact 
that  it  was  not  offered  for  the  purpose  of 
Impeaching  defendant  as  a  witness,  and  be- 
cause it  was  an  Inquiry  made  by  a  Justice  of 
the  peace  direct  and  specific  as  to  what  had 
occurred  at  a  supper  given  on  Nash's  creek; 
that  the  statement  does  not  disclose,  nor 
does  any  fact  connected  with  the  Inquest, 
that  the  Justice  of  the  peace  knew  anything 
about  the  gambling  that  had  been  going  on 
the  night  Wash  Anderson  was  burned  to 
death,  but  it  was  known  that  there  was  a 
supper  that  night,  and  all  the.  parties  had 
been  seen  at  the  supper  at  one  time  and  an- 
other that  night;  that  the  place  of  the  sup- 
per and  the  place  of  the  gambling  were  two 
separate  and  distinct  places.  Appellant  fur- 
ther contends  that  this  fact  should  not  be 
Ignored  by  the  court  for  it  is  a  fact,  and  as 
much  a  fact  as  the  city  of  Austin  and  the 
city  of  San  Antonio  constitute  distinct  and 
separate  places.  Appellant  further  contends 
that  the  question  asked  defendant  was 
whether  everything  went  off  all  right  at  the 
supper,  and  he  answered,  "Yes";  that  If  he 
bad  been  Interrogated  about  what  bad  hap- 
pened at  the  place  of  gambling  his  state- 
ment would  have  been  pertinent,  and  would 
have  been  admissible,  and  would  have  been 
a  strong  circumstance  tending  to  show  that 
he  had  sworn  falsely  on  the  trial  of  the  Mc- 
Clures.  We  have  stated  appellant's  Insist- 
ence in  bis  motion  for  rehearing  fully  in  or- 
der to  review  the  matter  anew.  By  consult- 
ing the  original  opinion  it  will  be  seen  that 
appellant  is  correct  in  saying  that  the  de- 
fendant testified  at  the  Inquest  as  follows: 
"We  were  at  a  supper  on  Nash's  creek.  Ev- 
erything went  off  all  right  at  the  supper.  I 
left  about  3  o'clock.  The  next  time  I  saw 
Wash  Anderson,  deceased,  was  at  his  house 
dead."  This  is  all  the  bill  of  exception  states 
as  to  what  he  swore.  Then  follows  appel- 
lant's objection.  Appellant's  objection  states, 
as  he  now  contends  In  his  motion,  that  the 
transaction  was  at  another  and  different 
place — that  is,  the  supper  was  at  one  place 
on  Nash's  creek  and  the  gambling  at  anoth- 
er—but the  bill  does  not  show  this.  It  is  the 
uniform  rule  of  this  court  that  objections  to 
testimony  are  not  statements  of  fact  and 
will  not  be  treated  as  such.  Then,  outside 
of  appellant's  objections  in  his  bill  of  ex- 
ceptions, there  is  nothing  to  indicate  that 
the  supper  on  Nash's  creek  was  not  at  iden- 
tically the  same  place  and  time  that  the 
gambling  was.  So,  In  this  particular,  the 
bill  of  exception,  from  appellant's  stand- 
point, is  inaccurate,  but  this  is  a  matter  that 
we  cannot  assist  him  about  We  have  to 
take  the  bill  of  exception  as  we  find  It.  That 
grounds  of  objection  in  bills  of  exception 


are  not  statements  of  fact  Is  a  rule  so  well 
settled  we  do  not  deem  It  necessary  to  cite 
authorities.  But  if  the  inquest  inquiry  was 
about  a  matter  different  from  that  upon 
which  the  prosecution  in  this  case  is  pred- 
icated, as  stated  In  the  original  opinion,  it 
would  still  be  harmless  error  to  introduce 
the  statement,  because  it  would  have  no 
legitimate,  pertinent,  or  criminative  bearing 
upon  the  issue  in  this  trial;  but  this  fact, 
as  stated,  does  not  appear  in  the  bill.  For 
all  that  the  bill  shows,  the  evidence  might 
have  shown  at  the  time  this  testimony  was 
Introduced  that  the  supper  and  gambling 
were  at  such  proximity  one  to  the  other  and 
had  such  pertinent  bearing  one  upon  the  oth- 
er as  to  make  them  practically  one  and  the 
same  occasion. 

The  third  ground  of  the  motion  complains 
the  court  erred  in  refusing  to  sustain  appel- 
lant's seventh  assignment  of  error  for  the 
reason  that  In  a  case  where  the  witnesses 
by  whom  the  state  seeks  to  prove  the  falsity 
of  the  alleged  testimony  given  by  the  person 
charged  with  perjury  the  definition  that  a 
credible  witness  is  one  who,  being  competent 
to  give  evidence,  is  worthy  of  belief,  Is  as 
a  general  rule  sufficient,  but  where  the 
state's  witnesses  have  been  Impeached  by 
reputable  citizens  to  the  effect  that  their 
general  reputation  for  truth  and  veracity  is 
bad,  and  where  they  are  self-confessed  crim- 
inals, gamblers,  etc.,  the  charge  asked  by 
appellant  to  the  effect  that  such  witnesses 
to  be  credible  should  be  above  reproach 
should  have  been  given.  To  support  appel- 
lant's contention  wherein  he  contends  that 
the  court  erred  in  refusing  to  give  the  defini- 
tion of  a  credible  witness,  he  cites  us  to  the 
case  of  Smith  v.  State,  22  Tex.  App.  199,  2 
S.  W.  542.  As  stated  by  appellant,  and  we 
heartily  concede  the  accuracy  of  the  deci- 
sion, which  was  rendered  by  our  eminent 
and  lamented  Judge  White,  it  was  there  held 
that  a  credible  witness  Is  one  whose  charac- 
ter for  truth  Is  above  reproach.  This  was 
not  the  charge  asked  by  appellant,  however. 
The  charge  appellant  asked  was  as  follows: 
"In  this  cause  the  jury  is  instructed  that,  in 
connection  with  the  general  charge  given  by 
the  court  relating  to  the  number  and  char- 
acter of  witnesses  necessary  to  convict  In 
cases  of  perjury,  you  are  further  instructed 
that  a  'credible  witness,'  such  as  has  been 
referred  to  In  said  general  charge,  is  one 
whose  character  is  above  reproach."  There  is 
a  vast  difference  between  a  witness'  charac- 
ter and  his  reputation  for  truth  being  above 
reproach.  We  cheerfully  concede  both  the 
fact  that  appellant  is  wrong  in  his  conten- 
tion and  that  he  cites  good  authorities,  but 
there  is  a  clear  misapprehension  of  the  au- 
thorities. 

We  have  been  entertained  by  appellant* s 
able  motion  for  rehearing,  and  especially 
wish  to  commend  his  research  and  industry 
in  the  preparation  of  this  motion,  but  must 
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say  that  after  a  very  careful  and  painstaking 
review  of  the  record,  in  the  light  of  his  mo- 
tion, there  Is  no  such  error  in  the  record  as 
authorizes  the  granting  of  this  motion,  and 
same  is  hereby  overruled. 


HOLLAND  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  9, 
1909.) 

1.  Criminal  Law  (J  595*)  —  Continuance  — 
Ground— Absence  of  witness. 

Where,  in  a  trial  for  homicide,  it  appeared 
that  accused  had  a  row  with  his  sister,  and 
went  out,  secured  a  gun,  shot  into  the  house, 
and  killed  her,  the  fact  that  accused  had  agreed 
to  go  somewhere  else  that  night  was  not  ma- 
terial testimony,  and  it  was  not  error  to  over- 
rule an  application  for  continuance  for  absence 
of  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  1323-1327;  Dec.  Dig.  I 
595.*] 

2.  Homicide  (f  167*)— Evidence— Threats. 

In  a  trial  for  homicide,  a  witness  who  tes- 
tified to  a  row  between  defendant  and  deceased 
was  properly  permitted  to  testify  to  threats, 
made  by  defendant,  which  could  not  in  the  na- 
ture of  things  have  any  relation  to  any  one  else 
than  deceased,  where  witness  identified  the  voice 
of  accused,  though  he  did  not  see  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  332-340;  Dec.  Dig.  {  167.*] 

8.  Criminal  Law  (|  453*)— Evidence— Opin- 
ion Evidence. 

In  a  trial  for  homicide,  a  witness  was  prop- 
erly permitted  to  testify  that  in  his  opinion  the 
voice  of  one  heard  making  threats  was  the  same 
voice  he  had  heard  a  few  minutes  before  making 
similar  threats. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent,  Dig.  I  1043;  Dec.  Dig.  5  453.*] 

Appeal  from  District  Court,  Upshur  Coun- 
ty; R.  W.  Simpson,  Judge. 

Bob  Holland  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Warren  ft  Briggs,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Arty.  Gen.,  for  the  State. 


BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  his  punish- 
ment assessed  at  life  imprisonment  in  the 
penitentiary.  This  Is  the  second  appeal  of 
this  case.  See  former  appeal  in  115  S.  W. 
49.  We  expressly,  in  said  former  opinion, 
approved  the  charge  of  the  court  The  charge 
Is  substantially  the  same  now  as  It  was  In 
former  appeal. 

Bill  of  exceptions  No.  1  complains  the 
court  erred  in  overruling  the  application  for 
continuance  for  the  want  of  the  testimony  of 
Zeke  Freeman.  The  application  shows  appel- 
lant lived  about  2%  miles  northeast  of  Gilmer, 
on  the  Gilmer  and  Coffeevllle  road,  and  on  the 
Jay  Childress  farm,  and  that  It  will  be  con- 
tended by  the  state,  as  an  evidence  of  malice, 
that  after  the  defendant  and  deceased  had 
had  a  wordy  altercation  he  left,  going  to  his 
home,  and  procured  bis  gun,  and  came  back 


to  where  the  deceased  was  living,  at  which 
place  the  homicide  occurred.  As  explanation 
of  why  he  happened  to  come  back  from  his 
home  on  that  occasion,  he  expected  to  prove 
by  said  Zeke  Freeman  that  about  a  week 
before  the  homicide  he  and  the  said  Zeke 
Freeman  attended  meeting  at  the  colored 
church  across  Cypress,  near  Del  Rose,  and 
while  there  was  Informed  that  on  the  follow- 
ing Saturday  night  there  would  be  a  festival ; 
that  he  and  the  said  Zeke  Freeman  agreed  to 
go  back  and  attend  the  festival  on  that  night, 
which  was  the  night  of  the  homicide;  that 
on  Saturday  evening  before  the  homicide  de- 
fendant and  said  Freeman  talked  over  the 
matter  of  going  to  the  festival,  and  after 
the  day's  work  was  over  it  was  agreed  be- 
tween them  that  the  defendant  should  go 
home,  and  then  return-  to  Zeke  Freeman's, 
and  they  would  go  together  on  over  to  the 
festival.  This  testimony  Is  utterly  immate- 
rial to  any  Issue  raised  by  the  evidence  in 
this  case.  The  facts  show  that  appellant 
had  a  row  with  his  sister,  and  went  off  and 
secured  a  gun,  and  came  back  and  shot  into 
the  house  and  killed  her.  Now  the  mere  fact 
that  he  bad  agreed  to  go  somewhere  else  on 
the  night  in  question  would  not  be  pertinent 
or  material  testimony.  The  court  did  not  err 
In  overruling  the  application  for  continu- 
ance. 

Bill  of  exceptions  No.  2  shows  that  the 
state  witness  W.  A.  Hart  testified  that  be 
lived  about  two  miles  northeast  from  the 
town  of  Gilmer;  that  on  the  night  of  the 
homicide,  and  about  dark,  he  was  returning 
to  his  home  from  the  town  of  Gilmer,  travel- 
ing over  the  Texas  Southern  Railway  track; 
that  when  he  got  opposite  the  house  of  Ida 
Marable  he  heard  the  voice  of  some  party,  a 
man  and  woman,  who  appeared  to  be  in  a 
quarrel;  that  he  stopped  and  listened,  and 
recognized  the  voice  of  Ida  Marable,  now  de- 
ceased, and  whom  he  had  known  for  many 
years ;  that  he  took  it  to  be  merely  a  negro 
quarrel  and  went  on  home;  that  when  he 
had  gotten  some  300  or  400  yards  from  the 
said  Ida  Marable's  he  heard  somebody  com- 
ing along  the  railroad  behind  him,  who  was 
mumbling  or  talking  to  himself;  that  said 
party  was  walking  rapidly,  as  he  overtook 
witness  before  the  witness  got  to  his  home : 
that  it  was  dark,  and  he  did  not  recognize  or 
know  who  the  party  was,  and  could  not  tell 
whether  he  was  a  white  man  or  a  negro,  but, 
basing  his  opinion  upon  the  sound  of  the 
voice,  he  took  it  to  be  a  drunken  negro; 
that  just  before  witness  got  to  his  house  this 
party  overtook  blm,  but  turned  off  the  rail- 
road and  went  Into  the  public  Gilmer  and 
Coffeevllle  road,  which  goes  by  Jay  Childress' 
farm ;  that  as  said  party  passed  he  said,  ac- 
cording to  the  best  witness  could  understand 
blm,  "I  am  going  home  and  get  my  gun,  and 
come  back  and  settle  it  and  have  my  rights," 
or  something  of  that  kind.  Witness  further 
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stated  that  be  went  home,  ate  his  rapper,  and 
in  a  abort  while  somebody  came  back  by  wit- 
neas'  house,  coming  from  the  direction  of  the 
Jay  Childress  farm,  going  towards  town 
along  the  public  road.  The  party  was  talking 
to  himself,  and  witness  heard  this  statement, 
"I  have  got  my  gun  now,  and  am  going  back 
and  have  my  rights,"  or  something  of  that 
kind.  Witness  took  it  to  .be  the  same  voice 
he  heard  say,  "I  am  going  borne  and  get  my 
gun,  and  come  back  and  have  my  rights."  On 
cross-examination  this  witness  said  he  never 
knew  the  defendant  until  after  the  killing; 
had  never  seen  him  that  he  knew  of;  that  be 
never  beard  of  the  killing  until  the  next  day. 
The  bill  Is  allowed  with  this  qualification: 
"That  the  witness'  testimony,  Judged  from  his 
language  as  well  as  his  manner,  clearly  in- 
dicated that  it  was  his  best  Judgment  that 
the  party  he  heard  quarreling  at  Ida  Mara- 
ble's  was  the  same  who  passed  him  going  in 
the  direction  of  defendant's  home,  and  after- 
wards returning  in  direction  of  where  the 
homicide  occurred."  General  threats,  as  stat- 
ed In  the  former  opinion  In  passing  upon  the 
question  then  raised,  were  held  by  this  court 
not  to  be  admissible;  but,  in  view  of  the  fact 
that  the  witness  substantially  testifies  to  a 
row  between  the  defendant  and  the  deceased, 
then  clearly  the  declarations  of  the  defend- 
ant, although  not  positively  sworn  to,  but 
clearly  identified  by  bis  voice,  are  admissible 
to  show  animus,  motive,  and  intent  See 
Mathls  v.  State,  34  Tex.  Cr.  R.  39,  28  S.  W. 
817.  The  threats  here  introduced  could  not, 
in  the  nature  of  things,  have  had  any  rela- 
tion to  any  one  else  than  deceased.  For  the 
facts  of  this  case,  see  former  opinion. 

Bill  of  exceptions  No.  8  complains  of  the 
following:  "While  the  witness  W.  A.  Bart 
(whose  testimony  is  complained  of  In  bill 
No.  2)  was  testifying,  and  after  the  witness 
had  testified  that  the  party  who  was  com- 
ing along  the  road  behind  him  mumbled  some- 
thing, and  that  as  said  party  passed  and 
said  something,  which  in  the  opinion  of  the 
witness  was  to  the  effect,  etc.,  which  was 
objected  to  by  the  defendant  because  it  was 
the  opinion  of  the  witness."  The  court  over- 
ruled the  objection,  and  stated  to  the  witness 
W.  A.  Hart  as  follows:  "Of  course,  Mr.  Hart, 
you  are  giving  your  recollection  of  what  he 
said."  This  remark  of  the  court  was  made  in 
the  presence  and  hearing  of  the  Jury,  and 
was  objected  to  at  the  time  by  the  defend- 
ant The  bill  Is  approved,  with  the  explana- 
tion "that  Mr.  W.  A.  Hart,  the  witness,  was 
a  lawyer,  and  well  known  by  all  the  Jury  to 
be  a  lawyer."  Certainly  a  witness  can  give 
his  opinion  as  to  whether  a  voice  he  hears 
Is  the  same  voice  he  heard  a  few  moments 
before.  We  see  no  error  In  the  ruling  of  the 
court 

Bill  of  exceptions  No.  4  shows  that  the  de- 
fense's witness  Johnnie  Christian  was  asked 


by  the  state's  counsel  the  following  question: 
"State  whether  Lucretla  Marable  called  you 
as  yon  was  passing  her  house,  and,  if  so, 
what  she  said."  To  which  question  appel- 
lant objected,  for  the  reason  that  any  state- 
ment made  by  Lucretla  Marable  could  not 
be  binding  upon  the  defendant  and  the  fact 
that  she  called  him,  if  she  did,  was  the  act 
of  Lucretla  Marable  and  not  binding  on  the 
defendant  and  her  acts  and  statements  are 
Immaterial  to  any  issue  In  the  case  and  preju- 
dicial to  the  defendant  The  objection  being 
overruled,  the  witness  answered:  "As  I  was 
passing  by  Ida  Marable's  house,  Lucretla 
Marable  called  me,  and  told  me  to  come  over 
there.  She  said  Baker  was  over  there  drunk, 
and  she  said,  'Carry  him  away  from  there, 
and  make  him  let  Ida  alone.' "  The  bill  Is 
allowed  with  this  explanation:  "That  when 
Jno.  Christian  was  called  by  Lucretla  Mara- 
ble, it  was  while  defendant  and  Ida  Marable 
were  quarreling  in  Lucretla's  presence,  and 
the  language  was  used  in  the  presence  and 
hearing  of  defendant  and  serves  to  explain 
the  conduct  and  language  of  the  defendant 
thereafter."  Clearly,  In  the  light  of  the 
statement  of  the  court,  the  evidence  was  ad- 
missible. 

Bill  of  exceptions  No.  6  shows  the  defense's 
witness  Dan  Fowler  was  asked  by  appellant 
whether  or  not  the  gun  owned  by  defendant 
when  defendant  lived  north  of  Cypress,  near 
said  witness,  had  acquired  a  general  reputa- 
tion as  to  whether  it  was  "tricky,"  and,  if  so, 
to  state  whether  or  not  he  was  acquainted 
with  such  reputation.  The  state  objected, 
and  the  court  sustained  same.  The  court  ap- 
pends this  explanation:  "That  said  witness 
fully  testified  that  said  gun  bad  acquired 
a  general  reputation,  and  that  he  was  ac- 
quainted with  such  reputation,  and  it  had  the 
reputation  of  being  'tricky,'  In  that  the  ham- 
mer would  fall  and  it  would  be  discharged 
without  any  action  on  the  part  of  the  holder 
of  the  gun."  In  the  light  of  this  explanation, 
which  refutes  the  complaint  in  the  bill,  there 
was  no  error  in  the  ruling  of  the  court 

We  have  carefully  reviewed  all  of  appel- 
lant's exceptions,  and,  finding  no  error  in  this 
record,  the  judgment  Is  affirmed. 


CORDONO  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   May  19, 
1909.   On  Rehearing,  June  9,  1909.) 

1.  Homicide  ((  22*)— Elements  of  Muedeb 
in  the  Fiest  Degree. 

One  may  commit  murder  without  being  ab- 
solutely cool,  deliberate,  and  sedate,  and  though 
these  are  elements  of  murder  in  the  first  degree, 
it  does  not  necessarily  follow  that  because  a 
mind  is  not  cool,  deliberate,  and  sedate  it  is 
not  murder  in  that  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  35-38;  Dec.  Dig.  {  22.*) 
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2.  Homicide  ft  22*)— Pbosecution  ros  Mub- 
deb— Angeb  as  Precluding  Vkbdict  or 
Dbath. 

Though  it  is  evident  that  accused's  mind 
was  enraged  at  deceased,  which  anger  had  set- 
tled into  a  deep  conviction  of  hatred  and  de- 
sign to  kill,  such  anger  would  not  preclude  a 
verdict  of  death. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  35-38 ;  Dec.  Dig.  g  22.*] 

3.  Homicide  (8308*)— Tbiai/— Instructions— 
Mdrdeb  in  Fibst  Degbee. 

In  a  prosecution  for  murder,  accused  re- 
quested a  special  charge  instructing  the  jury 
"that  unless  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  design  of  defend- 
ant to  kill  deceased  bad  not  its  first  inception 
and  origin  in  an  inflamed  and  excited  mind 
incapable  of  such  sedate,  deliberate  action  as  is 
essential  to  express  malice,  or  unless,  if  such 
design  had  its  first  origin  in  said  inflamed,  ex- 
cited condition  of  mind  (if  any)  as  above  ex- 

?>lained,  von  should  find  there  was  cooling  time 
or  passion  (if  any)  before  the  killing  of  de- 
ceased, then  the  killing,  no  matter  bow  such 
passion  or  excitement  arose,  cannot  be  found 
by  you  *o  be  murder  in  the  first  degree."  Held, 
that  it  did  not  present  in  any  aspect  the  law 
in  any  case,  and 'there  was  nq  error  in  refusing  it. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  642-648;  Dec.  Dig.  §  308.*] 

4.  Homicide  ft  22*)— Mubdeb  in  Second  De- 
gbee ob  Manslaughter. 

If  the  design  of  accused  to  kill  deceased 
did  not  have  its  first  inception  in  an  inflamed 
and  excited  mind,  but  had  a  cool  and  deliberate 
purpose  back  of  it  it  could  never  subsequently 
have  become  murder  in  the  second  degree  or 
manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  35-38;  Dec.  Dig.  {  22.*] 

5.  Cbiminal  Law  ft  829*)— Tbial—  Necessitt 
of  Giving  Speoial  Ohabge  Covebed  by 
Main  Chabge. 

A  special  charge  which  is  in  substance  cov- 
ered by  the  main  charge  need  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;  Dec.  Dig.  g  829.*] 

On  Motion  for  Rehearing. 

6.  Homioide  (8  308*)— Tbiai^Instbuctions— 
Mubdeb  in  Second  Degbee. 

In  a  prosecution  for  murder  wherein  the 
issue  of  accidental  meeting  and  killing  in  a  sud- 
den transport  of  frenzy  and  jealousy  is  pre- 
sented, it  is  indispensable  that  the  court,  in 
view  of  the  plea  of  guilty,  should  charge  the 
law  of  murder  in  the  second  degree  correctly. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  642-648;  Dec  Dig.  g  308.*] 

7.  Homicide  ft  308*)— Instbuctionb— Mubdeb 
in  Second  Degbee. 

In  a  prosecution  for  murder  it  appeared 
that  accused  and  deceased  had  been  living  to- 
gether in  Mexico,  and  that  he  followed  her  to 
Texas  and  killed  her  at  a  place  where  he  found 
her  cohabiting  with  another,  and  the  testimony 
presented  an  issue  of  an  accidental  meeting  and 
killing  in  a  sudden  transport  of  frenzy  and 
jealousy.  The  court,  in  submitting  the  issue  of 
murder  in  the  second  degree,  charged  that:  "If 
you  believe  from  the  evidence  that  the  defend- 
ant came  to  M.  for  the  purpose  of  inducing 
the  deceased  to  return  with  him  to  Mexico,  by 
persuasion,  and  that  while  talking  to  deceased 
with  that  purpose,  if  you  find  such  was  his  pur- 
pose, the  deceased  used  objectionable  or  offend- 
ing language  to  the  defendant,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  de- 
fendant became  angered  on  account  of  said  lan- 
guage, either  alone  or  in  connection  with  other 


fact*  or  circumstances  In  evidence,  whether 
such  anger  or  rage,  waa  warranted  or  not,  end 
that  by  reason  of  such  anger  the  mind  of  the 
defendant  was  not  at  the  time  cool,  deliberate, 
and  sedate,  and  that  in  such  frame  of  mind  the 
defendant  then  and  there  formed  the  purpose 
of  cutting  the  deceased,  and  executed  such  pur- 
pose, or  if  you  have  a  reasonable  dqubt  thereof, 
then  the  defendant' could  not  he  guilty  of  any 
higher  grade  of  offense  than  murder  in  the  sec- 
ond degree."  Held  that,  to  reduce  the  offense 
to  murder  in  the  second  degree,  the  intent  for 
which  accused  came  to  M.  was  immaterial  pro- 
vided that  it  waa  not  to  slay  deceased,  and 
that  it  was  not  important  that  he  proposed  to 
return  and  induce  deceased  to  return  with  him, 
and  that  the  instruction  was  erroneous  in  join- 
ing these  immaterial  matters  and  requiring  the 
jury  to  believe  them  before  they  could  find  ac- 
cused guilty  in  the  second  degree,  and  that  it 
was  also  objectionable  in  that  the  further  fact 
was  required  to  be  found  that  accused  was  en- 
raged by  objectionable  language  of  deceased  to 
accused,  there  being  in  fact  no  objectionable 
language  in  the  sense  in  which  the  jury  would 
understand  the  term,  and  the  grouping  of  these 
matters  gave  undue  prominence  to  the  particu- 
lar facts  and  circumstances,  and  erroneously 
made  anger  and  rage  the  only  mental  excite- 
ment available  to  reduce  the  degree  of  guilt,  and 
that  such  rage  and  anger  must  have  had  its 
origin  in  and  existed  on  account  of  the  objec- 
tionable and  offending  language. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  642-648;  Dec  Dig.  g  308.*] 

8.  Homicide  ft  308*)— Instructions— Mubdeb 
in  Fibst  Degbee. 

In  such  case  the  court  should  have  given 
a  special  instruction  requested  by  accused  that, 
unless  it  appeared  that  the  killing  was  not  the 
result  of  a  sudden,  rash,  and  inconsiderate  im- 
pulse or  passion,  the  jury  could  not  find  him 
guilty  of  murder  In  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  642-648;  Dec  Dig.  g  308.*] 

9.  Homicide  (g  308*)— I nstbuotions— Mubdeb 
in  the  Fibst  Degbee. 

In  a  prosecution  for  murder,  counsel  for 
accused  requested  a  special  instruction  that,  un- 
less the  facts  and  circumstances  in  evidence 
prove  that  the  killing  of  deceased  waa  with  ex- 
press malice  as  already  defined  in  the  main 
charge,  he  should  not  be  found  guilty  of  murder 
in  the  first  degree.  Held,  that  this  should  have 
been  given,  where  the  only  charge  in  respect  to 
this  matter  was  the  usual  charge  as  to  reason- 
able doubt. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  gg  642-648;  Dec  Dig.  g  308.*] 

Brooks,  J.,  dissenting  on  the  rehearing. 

Appeal  from  District  Court,  Presidio  Coun- 
ty;  W.  C.  Douglas,  Judge. 

Jose  Cordono  was  convicted  of  murder, 
and  he  appeals.  Reversed. 

F.  J.  McCord,  Asst  Arty.  Geo.,  for  the 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  bis  punish- 
ment assessed  at  death. 

The  facts,  in  substance,  show  that  deceas- 
ed and  appellant  had  some  character  of  re- 
lationship or  cohabitation  in  old  Mexico,  the 
deceased  leaving  appellant  with  the  state- 
ment that  she  had  some  business  In  court 
which  she  had  to  look  after,  and  finally  in 
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her  wanderings  came  to  Texas  and  went  to 
Presidio  county.  Appellant  armed  himself 
with  a  razor  and  began  to  search  Cor  de- 
ceased, and  having  traced  her  to  Presidio 
county,  the  place  of  the  homicide,  and  finding 
she  was  living  at  the  time  with  Santos  Gon- 
zales, forged  a  letter  of  Introduction  from  a 
friend  of  Santos  Gonzales  to  Santos  Gon- 
zales recommending  appellant  to  his  friendly 
hospitality.  Santos  took  him  home  with  him 
on  the  night  of  the  homicide,  the  appellant 
never  even  suggesting  that  he  was  seeking 
deceased.  Santos  and  appellant  arrived 
home  about  2  o'clock  In  the  morning.  Ap- 
pellant was  provided  with  a  cot  on  the  hack 
porch  of  a  one-room  house  where  Santos  Gon- 
zales lived,  and  about  daybreak  the  next 
morning  deceased  and  a  companion,  who  was 
living  In  the  small  house  in  the  yard  back 
of  the  main  house,  got  up  to  drive  a  hog  out 
of  the  yard.  Appellant  holloed  at  her,  but 
she  did  not  see  nor  hear  him,  and  paid  no 
attention  to  him  at  all  after  the  hog  had  been 
driven  out  of  the  yard  by  her.  Returning  to 
the  little  house  where  she  was  sleeping,  de- 
ceased was  seized  by  appellant,  carried  up 
on  the  gallery  where  appellant  had  been 
sleeping,  and  there  in  a  most  cruel  and  brutal 
way  she  was  cut  one  or  more  times  on  the 
throat,  and  she  was  disemboweled  by  various 
and  sundry  deadly  gashes  with  a  razor,  she 
screaming  for  assistance  as  long  as  she  could. 
Appellant  Insists  that  the  reason  he  killed 
the  deceased  was  because  the  deceased  told 
him  to  let  her  go,  that  she  had  to  go  and  get 
breakfast  for  Clemente,  and  that  when  this 
statement  was  made  it  aroused  appellant  to 
great  frenzy  of  jealously  against  Clemente, 
and  that  that  is  the  reason  he  killed-  her. 
Appellant  says  there  was  no  kinship  or  re- 
lationship between  himself  and  the  deceased. 
The  evidence  suggests  In  all  of  Its  phases 
a  malignant  seeking  out  by  appellant  of  the 
deceased  with  the  settled  purpose  to  kill  her 
because  she  had  run  away  from  the  republic 
of  Mexico  and  come  to  Texas. 

The  appellant  complains  the  court  erred  in 
charging  on  murder  In  the  second  degree. 
Appellant  does  not  Insist  upon  the  issue  of 
manslaughter  in  his  motion  for  a  new  trial. 
The  court,  after  defining  what  is  murder  in 
the  second  degree,  and  applying  the  law  of 
said  degree,  gave  the  following  as  an  addi- 
tional charge  upon  said  degree  to  the  Jury: 
"If  you  believe  from  the  evidence  that  the 
defendant  came  to  Marfa  for  the  purpose  of 
Inducing  Dolores  Moreno  to  return  with  him 
to  Ciudad  Porfirio  Diaz,  Mexico,  by  persua- 
sion, and  that  while  talking  to  said  Dolores 
Moreno  with  that  purpose,  if  you  find  such 
was  his  purpose,  the  deceased,  Dolores  More- 
no, used  objectionable  or  offending  language 
to  the  defendant,  and  if  you  further  believe 
from  the  evidence  that  the  defendant  then 
and  there  became  angered  or  enraged  on  ac- 
count of  said  language,  if  any,  of  the  de- 
ceased at  the  time,  either  alone  or  In  con- 
nection with  other  facts  or  circumstances  in 


evidence,  whether  such  anger  or  rage,  If  any, 
was  warranted  by  the  circumstances  or  not, 
and  that  by  reason  of  such  anger  or  rage,  if 
any,  the  mind  of  the  defendant  was  not  at 
the  time  cool,  deliberate,  and  sedate,  and 
that  in  such  frame  of  mind  the  defendant 
then  and  there  formed  the  purpose  of  cutting 
the  deceased,  and  then  and  there  executed 
such  purpose,  or  you  have  a  reasonable  doubt 
thereof,  then  you  are  charged  that  the  de- 
fendant, If  you  so  find,  could  not  be  guilty 
of  any  higher  grade  of  offense  than  murder 
in  the  second  degree,  and  you  will  acquit 
him  of  murder  of  the  first  degree."  This 
charge  certainly  was  very  favorable  to  ap- 
pellant, since  it  leaves  the  jury  the  right  to 
find  appellant  guilty  of  murder  In  the  sec- 
ond degree  from  the  sheer  fact  that  his  mind 
was  not  cool  and  dispassionate.  One  may 
commit  murder  without  being  absolutely  cool, 
deliberate,  and  sedate.  It  is  true  these  are 
elements  of  murder  In  the  first  degree,  but 
it  does  not  necessarily  follow  that  because 
a  mind  is  not  cool,  deliberate,  and  sedate  it 
Is  not  murder  In  the  first  degree.  Evidently 
from  the  evidence  in  this  case  the  appellant's 
mind  was  enraged  at  deceased,  which  anger 
had  settled  into  a  deep  conviction  of  hatred 
and  design  to  kill,  but  such  anger  would  not 
preclude  a  verdict  of  death,  as  the  jury  gave 
appellant  In  this  case. 

Appellant  tendered  the  court  the  following 
special  charge:  "Gentlemen  of  the  jury, 
you  are  instructed  by  the  court  that  unless 
you  find  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  design  of  defendant  to 
kill  the  deceased  had  not  its  first  inception 
and  origin  in  an  Inflamed  and  excited  mind 
Incapable  of  such  sedate  deliberate  action 
as  is  essential  to  express  malice,  or  unless, 
If  such  design  had  its  first  origin  in  said  in- 
flamed, excited  condition  of  mind  (If  any)  as 
above  explained,  you  should  find  there  was 
cooling  time  for  passion  (if  any)  before  the 
killing  of  deceased,  then  the  killing,  no  mat- 
ter how  such  passion  or  excitement  arose, 
cannot  be  found  by  you  to  be  murder  in  the 
first  degree."  There  was  no  error  in  the 
court  refusing  to  give  this  charge.  It  does 
not  present  in-  any  aspect  the  law  in  any 
case.  The  first  clause  says  "that  unless  you 
find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  design  of  defendant  to  kill 
the  deceased  had  not  its  first  Inception  and 
origin  in  an  Inflamed  and  excited  mind,"  etc. 
We  presume  appellant  meant  to  say  in  his 
charge  if  It  did  have  its  first  Inception.  Cer- 
tainly, if  it  did  not  have  its  first  inception 
in  an  Inflamed  and  excited  mind,  but  had  a 
cool  and  deliberate  purpose  back  of  It,  it 
could  never  subsequently  have  reached  mur- 
der in  the  second  degree  or  manslaughter. 
We  deem  It  unnecessary  to  further  discuss 
said  charge. 

Special  charge  No.  2  asked  by  appellant  is 
as  follows:  "You  are  Instructed  by  the  court 
that  unless  it  appear  to  your  satisfaction, 
from  the  evidence,  beyond  a  reasonable  doubt. 
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that  the  act  of  killing  deceased  was  not  the 
result  of  a  sudden,  rash,  and  Inconsiderate 
impulse  or  passion,  you  cannot  find  that  de- 
fendant is  guilty  of  murder  In  the  first  de- 
gree." This  charge  is  not  the  law  of  this 
case,  and  there  is  nothing  in  the  evidence 
suggesting  it 

Special  charge  No.  S  asked  by  appellant  is 
as  follows:  "You  are  instructed  by  the  court 
that  unless  the  facts  and  circumstances  in 
evidence  before  you  prove  to  your  satisfac- 
tion, beyond  a  reasonable  doubt,  that  the 
killing  of  deceased  by  defendant  was  of  ex- 
press malice  (as  already  in  the  main  charge 
defined  to  you),  you  will  not  find  defendant 
guilty  of  murder  in  the  first  degree."  This 
charge  was  in  substance  covered  by  the  main 
charge. 

We  have  discussed  all  of  appellant's  as- 
signments of  error  in  this  record,  and  must 
say  that  there  is  no  error  to  be  found  in 
same.  The  evidence  shows  a  deep-seated 
hatred  and  premeditated  design  to  pursue 
with  relentless  hate  the  helpless  victim  of 
appellant's  wrath,  which  pursuit  terminated 
in  the  murder  and  brutal  killing  of  deceased. 
This  being  true,  we  do  not  believe  the  Jury 
could  rationally  have  come  to  any  other  con- 
clusion than  that  the  appellant,  with  cool  and 
deliberate  mind  and  formed  design,  took  the 
life  of  the  deceased,  and  therefore  we  think 
the  verdict  of  the  Jury  was  amply  warranted 
by  the  evidence. 

The  Judgment  is  affirmed. 

On  Rehearing. 

RAMSEY,  J.  When  this  case  was  submit- 
ted originally,  there  was  no  appearance 
made  or  brief  filed  on  behalf  of  appellant, 
due,  as  we  understand,  to  the  fact  that  the 
case  was  submitted  earlier  than  had  been 
anticipated.  In  view  of  the  fact  that  the 
death  penalty  was  assessed,  the  court  invit- 
ed argument  on  behalf  of  appellant,  which 
was  responded  to  and  the  case  presented 
in  his  behalf  with  great  force  and  ability. 
On  further  reflection,  the  majority  of  the 
court  have  become  convinced  that  there  was 
error  in  the  charge  of  the  court  hurtful  to 
appellant  for  which  the  case  should  be  re- 
versed. To  the  end  that  the  opinion  may 
well  be  understood,  we  now  make'  a  fuller 
statement  of  the  case  than  was  made  in  the 
original  opinion.  The  appellant,  Jose  Cor- 
dono,  and  the  deceased,  Dolores  Moreno,  up 
to  the  21st  day  of  May,  1908,  had  been  liv- 
ing in  the  town  of  Ciudad  Porfirlo  Diaz  In 
the  republic  of  Mexico,  and  to  all  outward 
appearances  in  very  intimate  relations. 
About  the  21st  day  of  May,  1908,  for  some 
reason  not  definitely  disclosed  by  the  state- 
ment of  facts,  the  deceased  left  Diaz,  and 
as  early  as  a  week  or  ten  days  before  her 
death  was  discovered  to  have  been  in  the 
town  of  Sanderson,  and  about  a  week  before 
the  12th  day  of  August,  1908,  came  to  the 
town  of  Marfa,  Presidio  county,  with  one 


Olemente  de  los  Santos,  where  they  lived 
and  stayed  together  In  a  house  on  the  prem- 
ises of  one  Santos  Gonzales.  The  testimony 
of  this  last-named  witness  was  to  the  effect 
that  Clemente  and  Dolores  had  been  at  his 
place  about  a  week  before  appellant  arrived, 
and  on  the  night  of  August  11th  appellant 
came  In  on  the  train  which  reached  Marfa 
evidently  about  midnight,  or  a  trifle  later. 
About  this  time  on  that  night  appellant  made 
inquiry  for  Santos  Gonzales,  and  spoke  to 
him  and  said  he  had  a  letter  of  recommen- 
dation to  blm.  He  showed  the  letter  to 
Gonzales,  who,  It  seems,  however,  was  not 
able  to  read,  bnt  appellant  said  nothing  fur- 
ther after  showing  the  letter,  except  to  say 
that  he  had  been  recommended  to  him  by 
Yeno  Marcos;  that  about  2  o'clock  on  that 
morning  they  went  to  Gonzales'  house;  that 
appellant  stated  no  purpose  in  going  with 
him  except  that  he  had  been  recommended 
to  go  there.  The  house  of  Gonzales  fronted 
north,  and  while,  perhaps,  not  necessary,  to 
Insure  accuracy  we  here  make  a  plat  of  the 
premises,  as  follows: 


N 
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Room  occupied  ar 
•Santos  Gonzales 
and  family. 

 ,  lB-i  


Back  Porch. 
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A— Front  door  of  family  residence,  the  room 
occupied  by  Gonzales  and  family. 

B — Back  door  opening  on  porch. 

C— Position  of  defendant's  cot  on  porch. 

D— Place  where  Dolores  Moreno  was  seen  ly- 
ing by  witnesses. 

E— Door  of  room  occupied  by  deceased  and 
Clemente,  out  of  which  deceased  came  to  drive 
away  hog,  and  in  which  defendant  says  he  saw 
Clemente  standing. 

He  further  states  that  Clemente  and  Dolo- 
res were  In  their  room  on  that  night;  that 
they,  Gonzales  and  his  wife,  furnished  ap- 
pellant a  cot  to  sleep  on,  which  was  placed 
on  the  back  gallery  by  his  wife.  Gonzales 
says  that  after  retiring  for  the  night  he  was 
awakened  by  a  scream  from  this  woman; 
that  he  did  not  hear  what  she  said,  but 
barely  heard  the  sound  of  her  voice;  that, 
thus  alarmed,  he  pulled  the  door  open  and 
saw  the  woman,  Dolores,  lying  down,  and 
appellant  standing  up  with  a  razor  In  his 
hand;  that  he  went  Immediately  to  see  Mr. 
Wilcox,  who,  it  seems,  was  an  officer,  and 
In  the  meantime  sent  one  of  his  chilren 
after  Dr.  Mahon;  that  on  his  return  he  dis- 
covered that  Dolores  had  one  wound  on  her 
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throat  and  another  across  the  stomach,  ex- 
tending clear  across  the  abdomen;  that  on 
his  return  appellant  was  on  the  outside  of 
the  In  closure,  walking  up  and  down;  that 
he  had  blood  on  his  hands  at  the  time;  that 
when  appellant  first  came  tt>  Marfa  he  had 
nothing  with  him,  except  a  letter;  that  Is, 
be  bad  no  satchel,  no  valise,  or  anything  of 
that  character. 

Clemente  de  los  Santos  was  Introduced, 
who  testified  that  when  Dolores  was  killed 
he  had  been  at  Marfa  some  four  or  five 
days;  that  she  had  come  with  him  to  Marfa 
from  Sanderson,  and  was  living  with  him 
In  this  room  on  the  premises  of  Gonzales; 
that  he  never  saw  anything  of  Dolores  be- 
fore she  was  killed,  only  she  got  up  and 
went  out  of  the  room  which  she  and  witness 
were  occupying  to  scare  a  hog  off  of  the 
premises;  that  In  going  out  she  closed  the 
door;  that  the  next  thing  that  he  heard  was 
two  cries;  that  when  he  opened  the  door 
and  looked  out  he  saw  a  man  standing  by 
her;  that  this  man  was  appellant,  and  that 
Dolores  was  lying  on  the  porch  floor,  de- 
fendant standing  over  her  with  a  razor  in 
his  band,  and  looked  as  if  he  was  wiping  it; 
that  he,  witness,  immediately  went  to  get 
an  officer;  that  Dolores  was  out  of  the 
house  some  five  or  six  minutes  before  he 
beard  a  cry,  and  that  in  the  meantime  he 
had  dozed  off  to  sleep. 

Dr.  Mahon,  whose  skill  as  a  physician  was 
admitted,  testified  that  he  was  called  to  see 
Dolores  about  6:30  in  the  morning,  and  found 
her  lying  as  described  by  the  other  witness- 
es, and  wounded  practically  as  stated  by 
Gonzales,  except  he  further  stated  that  there 
were  two  deep  wounds  across  her  hands; 
that  he  found  both  the  large  and  small  In- 
testines  were  out  and  cut  in  two;  that  he 
made  examination  of  the  Intestines,  and  that 
in  his  opinion  they  were  not  all  oat  in  line 
with  the  wound  across  the  abdomen,  bat 
he  believed  there  were  other  wounds  in  ad- 
dition to  the  one  that  made  the  opening. 

G.  T.  Wilcox  was  also  produced,  who  tes- 
tified to  the  effect  that  he  was  deputy  sheriff, 
and  that  Gonzales  had  called  for  him  on 
the  morning  in  question,  and  he  went  at 
once  to  his,  Gonzales',  place,  where  he  ar- 
rested appellant  as  he  walked  from  the  gate 
in  the  direction  of  a  saloon  across  the  street; 
that  he  did  not  at  this  time  have  a  razor  on 
him,  bat  he  found  it  on  the  gallery;  that  at 
the  time  both  of  appellant's  hands  were 
bloody  op  to  the  wrist  He  went  Into  some 
detail  as  to  the  desperately  wounded  condi- 
tion of  Dolores,  and  said  that  she  stated  that 
she  was  going  to  die;  that  he  told  her  that 
he  did  not  think  she  was  going  to  die;  that 
be  thought  so,  but  did  not  want  to  tell  her 
so;  but  that  she  stated  that  her  bowels  had 
been  cut  out  and  that  the  man  grabbed  them 
In  his  hand  and  slashed  them  up  with  a 
razor,  and  she  was  going  to  die.  This  wit- 
ness identified  the  letter  of  recommendation 
referred  to  by  Gonzales,  which  will  here- 


after appear;  that,  soon  after  he  arresteu 
appellant.  Clemente  walked  up  and  appel- 
lant abused  him  in  Mexican,  and  said  he 
ought  to  have  killed  blm.  Just  as  he  had  the 
woman;  that  appellant  made  no  effort  to  es- 
cape. This  witness  testified  that  there  were 
two  wounds  on  the  throat  of  deceased  and 
one  on  the  stomach.  This  was  all  the  testi- 
mony offered  for  the  state. 

Appellant  became  a  witness  in  his  own  be- 
half, and  testified,  in  substance,  that  be  Uvea 
at  Ciudad  Porfirlo  Diaz  in  Mexico,  where  he 
had  resided  since  April,  1907 ;  that  he  was  39 
years  of  age,  and  had  lived  in  the  republic 
of  Mexico  all  of  his  life ;  that  he  had  known 
deceased  and  lived  with  her  since  April, 
1907 ;  that  he  left  Diaz  on  the  11th  of  August, 
which  was  the  day  before  Dolores  was  killed, 
going  to  Sanderson ;  that  his  reason  for  going 
to  Sanderson  was  to  see  Dolores;  that  she 
had  asked  for  permission  to  go  to  Brackett, 
which  was  a  town  off  of  the  railroad  and 
some  distance  from  Sanderson,  and  in  about 
six  days  after  she  wrote  him  from  Sander- 
son, and  he  had  gone  up  to  see  about  It; 
that  not  finding  her  at  Sanderson  he  went  to 
where  Yeno  Marcos  lived,  and  from  Sander- 
son he  came  to  Marfa ;  that  be  went— on  his 
arrival  at  Marfa — to  the  house  of  Gonzales, 
having  met  him  at  a  house  where  there  was 
music ;  that  bis  purpose  in  going  to  see  the 
woman  was  to  see  what  business  she  had  in 
court  and  then  take  her  back  to  Mexico ;  that 
on  meeting  Gonzales  he  told  him  that  he  had 
a  letter  of  recommendation,  and  also  that  he 
wanted  a  place  to  stay ;  that  Santos  Gonzales 
took  him  home  with  him,  and  his,  Gonzales', 
wife  selected  the  place  where  he  was  to  sleep, 
and  fixed  a  cot  for  him;  that  the  first  time 
that  be  knew  that  Dolores  Moreno  was  at  the 
house  of  Santos  Gonzales  was  next  morning ; 
that  no  one  had  told  him  before  that  she  was 
at  the  house  of  Gonzales,  and  that  he  made 
no  inquiry  either  of  Gonzales  or  any  of  his 
family.  He  states  the  circumstances  of  the 
death  in  these  words:  "When  I  woke  up,  I 
sat  down  on  the  side  of  my  cot  After  that 
I  saw  Dolores  look  out  from  a  door,  probably 
where  she  was  living.  She  talked,  but  I 
could  not  articulate  what  she  said,  but  sup- 
posed she  was  talking  to  some  one  she  was 
staying  with  In  the  room,  and  she  come  out, 
I  suppose  to  scare  a  bog  away  out  of  the 
garden.  At  the  time  she  went  to  run  the  hog 
out  I  was  sitting  on  the  side  of  the  cot,  and 
spoke  to  her;  probably  she  didn't  hear  me, 
as  she  didn't  answer  or  look  around  where  I 
was,  and  then  I  got  up  and  went  to  a  place 
to  wait  for  her  as  she  come  around  by  the 
house.  When  she  met  me,  she  acted  as  if 
she  was  excited,  and  asked  me  what  I  was 
doing  there.  I  answered,  'What  do  you  sup- 
pose 1  am  doing  here?'  I  said  I  was  trav- 
eling around  'on  account  of  you ;  in  your 
letters  to  me  you  told  me  that  you  was 
tangled  up  in  the  courts,  and  I  have  come  to 
see' ;  and  then  I  told  her  to  come  on  and  go 
with  me,  and  she  come  on,  and  we  sit  on  the 
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side  of  the  cot  where  I  had  been  sleeping. 
Then  she  told  me  after  a  little  while  to  let 
her  go ;  that  she  had  to  go  and  get  breakfast 
for  Clemente.  Right  then  that  angered  me, 
and  I  looked  over  and  saw  this  man  stand- 
ing up  with  his  hands  on  the  door  facing,  and 
I  flew  Into  passion;  it  was  jealousy  in  my 
heart;  after  that  I  proceeded  to  do  what  I 
am  accused  of.  I  was 'very  much  impassion- 
ed, and,  through  jealousy  and  seeing  the  man, 
I  did  the  act  at  the  time  she  spoke  to  me 
about  having  to  go  cook  breakfast  for  this 
man,  and  I  saw  the  man  standing  there; 
jealousy  flew  oyer  me.  This  remark  caused 
me  my  first  Intention  of  injuring  Dolores  Mo- 
reno; when  she  said  she  had  to  go  and  cook 
breakfast  for  Olemente,  and  I  saw  Clemente 
standing  there.  These  words  angered  me  in 
a  sentimental  way,  and  raised  my  jealousy; 
seeing  what  X  had  seen,  and  become  excited 
with  the  words  she  had  spoken  to  me.  In  a 
moment  after,  I  was  very  sorry  for  what  I 
did." 

On  cross-examination  his  testimony  was 
but  slightly  shaken,  if  at  all.  The  letter  to 
which  he  refers  in  his  testimony  Is  as  fol- 
lows: 

"Sanderson,  Texas,  August  12, 1908. 

"Sr.  Santos  Gonzales:  My  esteemed  friend, 
I  will  be  pleased  at  your  receiving  this  that 
It  will  find  you  and  your  esteemed  family  in 
good  health.  Our  health  remains  good 
thanks  to  the  Lord.  After  saluting  you  I 
will  tell  you  to  do  me  a  favor  to  tell  the  man 
that  has  this  letter  where  is  the  woman  Cle- 
mente de  Ios  Santos  brought  to  Marfa.  This 
man  is  her  brother,  and  I  recommend  him  tb 
your  favors,  and  await  expecting  you  to  re- 
spect it  as  the  friend  that  I  am.  I  am,  your 
friend  and  affectionate  servant, 

"Yeno  Marcos." 

He  explains  that  the  reason  why  he  stated 
that  Dolores  was  his  sister  was  that  he  did 
not  want  her  to  know  he  was  coming;  that 
she  might  hide.  He  also  states  that  he  wrote 
this  letter,  and  that  Yeno  Marcos  signed  It, 
and  that  Yeno  Marcos  suggested  It  He  also 
states  that  Santos  was  a  very  special  friend 
of  Yeno  Marcos,  and  he  put  it  in  there  that 
Dolores  was  his  sister  so  that  Santos  would 
take  more  Interest  in  it;  that  they  had  told 
him  that  Clemente  de  los  Santos  was  the  name 
of  the  man  that  had  come  up  on  the  train,  but 
that  he  did  not  know  it  was  the  same  Cle- 
mente de  los  Santos  whom  he  knew  In  Mex- 
ico. He  says  further,  that  he  brought  the 
razor  with  him,  but  that  he  left  the  rest  of 
his  things  and  a  basket  of  fruit  at  Marcos'. 
On  cross-examination  he  makes  tbe  following 
additional  statements  in  respect  to  the  cir- 
cumstances of  the  killing:  "She  was  sitting 
on  the  cot  I  did  not  say  that  she  had  got 
up.  She  asked  me  to  let  her  go  cook  break- 
fast She  said,  'I  am  going ;  I  have  to  go  and 
cook  breakfast  for  Clemente.'  No,  I  didn't 
grab  her  then.  I  told  her  she  could  go  di- 
rectly. Yes,  I  immediately  got  my  razor. 
Yes,  I  immediately  began  to  cut  the  woman. 


In  that  moment  I  could  not  tell  whether  I 
first  tried  to  cut  her  throat  or  not  I  was 
out  of  my  own  reason,  and  I  don't  know  what 
she  said.  Possibly  she  did  grab  the  razor  in 
making  her  defense.  She  made  a  defense. 
She  put  her  hands  up  in  my  way.  Yes,  with 
her  hands  up  like  that  (Indicating  by  raising 
hands)  I  continued  to  cut  her  with  that  razor. 
No,  I  didn't  cut  her  twice  in  the  throat  I 
cut  her  one  time  in  the  throat  She  didn't 
have  her  hands  up  about  her  throat  at  that 
moment  I  don't  know  which  place  I  cut 
her.  I  cut  her  across  the  stomach.  No, 
when  the  entrails  rolled  out  I  did  not  cut 
them  several  times  with  the  razor.  It  ap- 
pears to  me  I  laid  the  razor  on  a  chair.  Yes, 
I  cut  myself  on  the  fingers.  No,  I  didn't  cut 
the  other  hand.  I  was  in  a  rage.  I  started 
in  evidently  to  kill  the  woman.  I  didn't  take 
any  precaution  to  know  whether  she  was 
dead  or  not  Yes,  I  thought  the  wounds 
were  sufficient  to  kill  the  woman ;  that  is  the 
reason  I  stopped.  Yes,  I  walked  out  Into  the 
street  Yes,  both  of  my  hands  were  bloody 
up  to  the  wristbands.  I  got  them  bloody 
laying  her  out  and  fixing  her  clothes.  Yes, 
I  had  presence  of  mind  enough  then  to  lay 
her  out  and  arrange  her  clothes  properly;  it 
was  with  repentance  I  took  interest  in  put- 
ting her  in  as  good  position  as  I  could.  I 
had  profound  pity  for  the  act  that  I  had 
done.  I  had  disposed  of  the  knife;  put  it  on 
a  chair  or  dropped  It  Yes,  that  cut  on  the 
finger  Is  the  only  cut  I  got  Yes,  I  went  out 
In  the  street  Yes,  and  Mr.  Wilcox  come  up. 
First  walked  out  In  the  street  and  some  man 
come,  and  I  told  him  to  get  away  from  there ; 
that  I  was  a  criminal ;  then  I  went  back  and 
saw  Mr.  Wilcox  and  some  others." 

Santos  Gonzales  was  recalled  by  defendant 
and  testified  that  he  did  not  nor  did  anybody 
else  In  his  hearing,  tell  appellant  who  was  in 
his  house  on  the  night  that  he  cams  there; 
that  he  did  not  tell  appellant  that  Dolores 
was  in  his  house,  or  that  any  one  else  was  In 
the  house;  that  he  had  no  conversation  with 
appellant  as  to  where  Dolores  Moreno  was. 
He  further  said  that  Clemente  de  los  Santos 
generally  stopped  at  his  house,  but  he  did 
not  know  whether  he  knew  Yeno  Marcos  or 
not  He  also  stated  that  Clemente  had  stop- 
ped at  his  house  only  once  before  this,  about 
a  year  before.  During  tbe  trial  appellant's 
effects  were  examined,  and  were  found  to 
contain,  among  other  things,  a  glass  and 
some  powder,  a  shaving  brush  and  another 
razor.  Among  the  belongings  appellant  iden- 
tified a  lock  of  Dolores'  hair,  and  a  jacket 
and  stockings  belonging  to  her  which  he  said 
were  bundled  up  and  brought  by  mistake. 
The  bundle  also  contained  certain  other  ar- 
ticles of  clothing  belonging  to  appellant  This 
is  the  case,  and  the  whole  case. 

On  the  trial  there  was  the  unusual  spec- 
tacle of  a  straight  clear  plea  of  guilty.  There 
was  no  pretense  In  the  way  of  self-defense 
nor  any  claim  of  insanity.  Horrible  as  the 
deed  was,  appellant  with  unflinching  cour- 
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age,  met  his  fate  squarely.  The  court  below 
charged  on  both  murder  in  the  first  degree 
and  murder  In  the  second  degree.  If  mur- 
der in  the  second  degree  was  in  the  case, 
there  can  be  no  doubt,  nor  is  it  a  matter  of 
serious  dispute  among  us,  that  the  case 
should  be  reversed,  because  It  will  be  demon- 
strated that  the  charge  on  murder  in  the 
second  degree  is  undoubtedly  erroneous,  mis- 
leading, and  prejudicial.  The  only  contro- 
verted issue  in  the  court  below  was  this: 
Was  the  murder  admitted,  murder  in  the 
first  degree  or  murder  in  the  second  degree? 
Aside  from  the  sickening  details  of  the 
murder,  upon  which  the  Jury  might  readily 
infer  express  malice,  all  the  other  indicia  in 
the  case  Indicate  to  us  murder  in  the  second 
degree.  Recognizing,  of  course,  differences 
of  opinion,  our  own  Judgment  is  that  the 
testimony  tended  rather  to  sustain  murder 
In  the  second  degree  than  murder  in  the 
first  degree.  These  facts,  if  we  may  believe 
the  testimony,  are  undoubtedly  true:  That 
appellant,  when  he  went  to  the  residence  of 
Gonzales,  did  not  know  that  Dolores  Moreno 
was  there.  He  testifies  that  he  did  not  know 
this;  Gonzales  testifies  that  no  inquiry  was 
made,  and  that  he  did  not  tell  appellant  that 
she  was  there,  nor  did  any  one  else  tell  him 
that  she  was  there.  The  letter  which  he 
bore  from  Marcos  to  Gonzales  asking  Gon- 
zales' aid  in  locating  her  rather  implied  that 
he  might  have  some  difficulty  In  finding  her, 
and  that  the  aid  of  a  resident  of  Mart  a  might 
be  needed  in  the  search.  It  is  undoubted 
that  the  appearance  of  Dolores  In  the  yard 
at  the  time  she  came  out-  was  unexpected  to 
appellant,  unexpected  to  her,  and  unexpected 
by  every  one  else.  The  meeting  at  the  time 
and  place  was  wholly  unexpected  to  both  of 
them.  His  testimony  clearly  raised  the  is- 
sue of  sudden  Impulse  of  Jealousy  such  as 
marked  Othello  and  led  him  to  exclaim  In  a 
speech  of  surpassing  eloquence,  and  to  speak 
of  himself  as — 

"Of  one  that  lov'd  not  wisely,  but  too  well; 
Of  one,  not  easily  jealous,  but,  being  wrought, 
Perplex'd  in  the  extreme ;  of  one,  whose  hand, 
Lake  the  base  Indian,  threw  a  pearl  away, 
Richer  than  all  his  tribe." 

We  can  well  Imagine  that  having  in  mind 
what  their  relations  had  been  In  his  own 
country,  where  more  license  Is  allowed  than 
with  us,  and  where  the  hot  blood  of  the 
Latin  race  courses  more  swiftly  through  the 
veins,  that  what  he  says  may  be  true  when 
he  states  that  "these  words  angered  me  in 
a  sentimental  way  and  raised  my  Jealousy; 
seeing  what  I  had  seen,  and  become  excited 
with  the  words  she  had  spoken  to  me,  and 
In  a  moment  afterwards  I  was  sorry  for  what 
I  had  done."  In  any  event,  whatever  might 
be  our  own  opinion,  that  the  issue  of  an 
accidental  meeting  and  a  killing,  on  a  sudden 
transport  of  frenzy  and  Jealousy,  was  in  the 
case,  is  to  our  minds  demonstrable.  If  this 
were  true,  it  was,  in  view  of  his  plea  of  guil- 
ty, Indispensable  that  the  court  should  charge 


the  law  of  murder  In  the  second  degree 
correctly.  This,  we  believe,  the  court  below 
did  not  do.  The  only  charge  given  by  the 
court  submitting  affirmatively  the  Issue  of 
murder  in  the  second  degree  was  the  six- 
teenth paragraph  thereof,  which  is  as  fol- 
lows :  "If  you  believe  from  the  evidence  that 
the  defendant  came  to  Marfa  for  the  pur- 
pose of  inducing  Dolores  Moreno  to  return 
with  him  to  Cludad  Porfirio  Diaz,  Mexico, 
by  persuasion,  and  that  while  talking  to  said 
Dolores  Moreno  with  that  purpose,  if  you 
find  such  was  his  purpose,  the  deceased, 
Dolores  Moreno,  used  objectionable  or  offend- 
ing language  to  the  defendant,  and  If  you 
further  believe  from  the  evidence  that  the 
defendant  then  and  there  became  angered 
or  enraged,  on  account  of  said  language,  If 
any,  of  the  deceased  at  the  time,  either 
alone  or  In  connection  with  other  facts  or 
circumstances  in  evidence,  whether  such  an- 
ger or  rage,  if  any,  was  warranted  by  the 
circumstances  or  not,  and  that  by  reason  of 
such  anger  or  rage,  if  any,  the  mind  of  the 
defendant  was  not  at  the  time  cool,  de- 
liberate, and  sedate,  and  that  In  such  frame 
of  mind  the  defendant  then  and  there  formed 
the  purpose  of  cutting  the  deceased,  and 
then  and  there  executed  such  purpose,  or 
if  yon  have  a  reasonable  doubt  thereof,  then 
you  are  charged  that  the  defendant,  if  you 
so  find,  could  not  be  guilty  of  any  higher 
grade  of  offense  than  murder  In  the  second 
degree,  and  you  will  acquit  him  of  murder 
of  the  first  degree."  This  charge  was  ex- 
cepted to,  and  It  1b  claimed  to  be  erroneous 
for  the  following  reasons :  "Said  Instruction 
erroneously  directs  the  Jury  among  other 
things,  In  effect,  that  to  reduce  the  offense 
to  murder  in  the  second  degree  they  must 
find  the  particular  intent  or  purpose  with 
which  defendant  came  to  Marfa;  and  that 
it  was  to  induce  Dolores  Moreno,  deceased, 
to  return  with  him  to  Cludad  Porflrlo  Diaz, 
by  persuasion,  which  placed  on  defendant  the 
burden  and  danger  of  an  immaterial  issue, 
made  his  veracity  In  testifying  in  this  par- 
ticular before  the  Jury  a  condition  necessary 
to  the  reduction  of  his  offense  below  murder 
of  the  first  degree,  and  was  a  charge  on  the 
weight  of  the  evidence.  Second.  Said  in- 
struction, purporting  to  group  the  facts  in 
evidence  against  express 'malice,  requires  the 
finding  conjunctively  of  immaterial  issues, 
to  wit,  the  said  purpose  of  defendant  In 
coming  to  Marfa,  and  that  deceased  used 
objectionable  language  to  the  defendant;  and 
that  it  was  on  account  of  said  language,  if 
any,  of  deceased  at  this  time,  either  along 
or  In  connection  with  other  facts  and  cir- 
cumstances in  evidence,  that  defendant  be- 
came angered  or  enraged,  if  so  he  became: 
and  that  it  was  by  reason  of  such  anger  or 
rage,  if  any,  the  mind  of  the  defendant  was 
not  at  the  time  cool,  deliberate,  and  sedate; 
and  the  said  grouping  Is  not  a  full  or  cor- 
rect grouping  of  all  the  facts  in  evidence  in 
favor  of  the  lesser  degree  of  guilt,  and  is 
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not  a  fair  presentation  of  the  facts  relied  on 
or  calculated  to  reduce  guilt  to  the  second 
degree,  and  gives  undue  prominence  to  par-' 
tlcular  facts  and  circumstances,  and  errone- 
ously makes  anger  or  rage  the  only  mental 
excitement  available  to  defendant  in  reduc- 
tion of  degree  of  guilt,  while  the  evidence 
develops  other  passions  eclipsing  to  defend- 
ant's mind,  and  affecting  the  legal  quality  of 
the  acts  charged  against  him,  and  bis  de- 
gree of  guilt;  and  further  erroneously  re- 
quires that  said  particular  species  of  mental 
excitement  limited  in  said  charge  must  arise 
and  have  its  origin  in  or  exist  on  account 
of  objectionable  or  offending  language  of  de- 
ceased, of  which  there  is  no  evidence,  either 
alone  or  in  connection  with  other  facts  and 
circumstances  in  evidence,  in  order  that 
the  jury  might  acquit  the  defendant  of  mur- 
der in  the  first  degree,  while  the  only  ma- 
terial Inquiry  is  passion  or  mental  excite- 
ment vel  non,  such  as  would  present  cool, 
deliberate,  or  sedate  mind  regardless  of 
kind  of  passion  or  excitement  or  its  par- 
ticular cause,  and  the  effect  of  said  error 
was  to  unduly  and  indeed  wholly  deprive  de- 
fendant of  the  benefit  of  mitigating  evidence 
as  to  degree  of  guilt,  such  as  disappointed 
Infatuation  for  deceased  and  jealousy  arous- 
ed at  his  sight  and  her  proclaimed  atten- 
tion to  Clemente  de  los  Santos." 

We  agree  with  counsel  that  this  instruc- 
tion wns  erroneous  in  that  the  immaterial 
matters  were  conjunctively  joined  and  the 
jury  required  to  believe  them  before  they 
could  find  appellant  guilty  of  murder  in 
the  second  degree.  It  Is  Immaterial,  in  or- 
der to  reduce  the  offense  to  murder  in  the 
second  degree,  what  was  the  intent  for  which 
appellant  came  to  Marfa,  provided  it  was 
not  his  Intent  and  purpose  to  slay  deceased, 
nor  was  It  important  that  It  was  hlB  purpose 
to  return  to  Diaz  and  induce  the  deceased  to 
return  with  him.  It  is  also  objectionable 
In  the  joining  of  these  immaterial  matters 
that  the  further  fact  was  required  to  be 
found  that  the  deceased  used  objectionable 
language  to  appellant,  and  that  he,  on  ac- 
count of  such  language,  became  angered  or 
enraged.  There  was  In  fact  no  objectionable 
language  In  the  sense  In  which  the  jury 
would  understand  that  term,  and  the  group- 
ing of  these  matters  gives  undue  prominence 
to  particular  facts  and  circumstances,  and 
erroneously  makes  anger  and  rage  the  only 
mental  excitement  available  to  appellant  In 
the  reduction  of  the  degree  of  guilt,  and 
that  such  rage  and  anger  must  have  Its  origin 
In  and  exist  on  account  of  the  objectionable 
and  offending  language  of  the  deceased. 
We  think,  too,  in  view  of  the  facts,  that 
the  court  should  have  given  In  charge  to  the 
Jury  the  second  special  Instruction  requested 
by  appellant,  which  Is  as  follows :  "You  are 
Instructed  by  the  court  that  unless  It  appear 
to  your  satisfaction,  from  the  evidence,  be- 


yond a  reasonable  doubt,  that  the  act  of  kill- 
ing deceased  was  not  the  result  of  a  sud- 
den, rash,  and  Inconsiderate  impulse  or  pas- 
sion, you  cannot  find  that  defendant  is 
guilty  of  murder  in  the  first  degree."  We 
think,  too,  the  court  should  have  given  the 
third  special  instruction  requested  by  coun- 
sel for  appellant.  This  instruction  is  as 
follows:  "You  are  instructed  by  the  court 
that  unless  the  facts  and  circumstances  in 
evidence  before  you  prove  to  your  satisfac- 
tion, beyond  a  reasonable  doubt,  that  the 
killing  of  deceased  by  defendant  was  of  ex- 
press malice  (as  already  In  the  main  charge 
defined  to  you),  you  will  not  find  defendant 
guilty  of  murder  In  the  first  degree."  The 
only  charge  given  by  the  court  in  respect 
to  this  matter  was  the  usual  charge  that,  if 
the  jury  have  a  reasonable  doubt  as  to 
whether  defendant  Is  guilty  of  murder  in 
the  first  degree  or  murder  in  the  second  de- 
gree, they  would  give  appellant  the  benefit 
of  the  doubt  and  find  him  guilty  of  murder 
in  the  second  degree. 

Believing  that,  as  applied  to  the  facts  of 
this  case,  the  appellant  has  not  received  a 
fair  and  Impartial  trial  under  the  law, 
and  that  the  motion  challenging  the  original 
opinion  of  the  court  is  correct,  the  motion 
for  rehearing  is  hereby  granted,  the  judg- 
ment of  conviction  set  aside  and  reversed, 
and  the  cause  remanded  for  a  trial  In  ac- 
cordance with  the  law. 

BROOKS,  J.,  dissents. 


ARBOTHNOT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  19, 
1009.) 

1.  Intoxicating  Liquors  (J  134*)— Defini- 
tion. 

"Intoxicating  liquor"  is  a  liquor  intended 
for  a  beverage,  or  capable  of  being  so  used, 
which  contains  alcohol,  either  obtained  by  fer- 
mentation or  by  distillation,  in  such  a  propor- 
tion that  it  will  produce  intoxication  when 
taken  in  such  quantities  aa  may  practically  be 
drunk. 

fEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  142-146;  Dec.  DigTf 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3736-3746;  vol.  8,  p.  7692.] 

2.  Intoxicating  Liquors  (i  239*)— Illegal 
Sale  —  Prosecution  —  Refusal  of  Re- 
quests. 

In  a  prosecution  for  illegal  selling  of  in- 
toxicating liquors,  where  It  appeared  that  the 
substance  sold  was  tincture  of  ginger,  and  that 
it  was  a  medicine  principally  used  for  colic  and 
stomach  trouble,  and  was  so  strong  that  it 
could  hardly  be  used  as  a  beverage,  it  was  er- 
ror to  refuse  to  charge  that  if  the  liquor  sold 
was  a  medicinal  preparation,  and  not  an  intox- 
icating liquor,  when  drunk  in  such  quantities 
as  could  be  practically  drunk,  accused  should  be 
acquitted,  though  the  court  charged,  denning  in- 
toxicating liquor  as  liquor  capable  of  being  used 
as  a  beverage,  and  containing  sufficient  alcohol 
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to  produce  Intoxication,  when  taken  in  inch 
quantities  aa  might  practically  be  drunk. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  836;  Dec.  Dig.  8  239.*] 

8.  Intoxicating  Liquors  (§  134*)— Offenses 

—Liquors  Prohibited. 

The  mere  fact  that  a  liquor  sold  was  popu- 
larly known  as  a  medicine,  and  its  formula  pre- 
scribed  in  the  United  States  Dispensary  or  like 
standard  authority,  would  not  prevent  it  from 
being  an  intoxicating  liquor,  within  the  statute 
regulating  the  sale  of  intoxicants;  nor  would 
the  fact  that  the  distinctive  character  and  ef- 
fects of  intoxicating  liquors  had  been  elimina- 
ted, and  its  use  as  a  beverage  rendered  undesir- 
able by  other  ingredients,  render  it  any  the  less 
an  intoxicating  liquor,  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent.  Dig.  K  142-146;  Dec.  Dig.  j 

Appeal  from  Mitchell  County  Court;  A. 
J.  Coe,  Judge. 

C.  A.  Arbuthnot  was  convicted  of  illegally 
selling  Intoxicating  Uquors,  and  he  appeals. 
Reversed  and  remanded. 

L.  W.  Sandusky,  for  appellant  F.  J. 
McCord,  Asst  Arty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  running  a 
drug  store,  and  in  the  course  of  his  business 
he  sold  a  bottle  of  tincture  of  ginger  to  the 
prosecuting  witness,  Stoneham.  The  prose- 
cuting witness  testified  that  he  only  took  a 
swallow  of  said  tincture,  and  that  In  his 
opinion  same  was  Intoxicating,  although  he 
did  not  take  more  on  account  of  the  burn- 
ing effect  of  the  ginger  contained  In  the 
preparation. 

Appellant  tendered  the  court  the  follow- 
Ing  special  charge,  which  was  refused: 
"Gentlemen  of  the  jury,  you  are  charged  as 
a  part  of  the  law  in  this  case,  if  you  find 
from  the  evidence  that  the  liquor  sold  is 
a  medicinal  preparation,  and  not  an  intoxi- 
cating liquor,  when  drunk  in  such  quantities 
as  could  be  practically  drunk,  you  will  find 
the  defendant  not  guilty."  The  court  in 
its  charge  to  the  Jury  submitted  the  follow- 
ing: "Intoxicating  liquor  is  a  liquor  intend- 
ed for  use  as  a  beverage,  or  capable  of  be- 
ing so  used,  which  contains  alcohol,  either 
obtained  by  fermentation  or  by  additional 
process  of  distillation,  in  such  a  proportion 
that  It  will  produce  intoxication  when  taken 
in  such  quantities  as  it  may  practically  be 
drunk."  This  charge  of  the  court  has  been 
repeatedly  approved  by  decisions  of  this 
court;  but  there  is  no  affirmative  presenta- 
tion of  this  phase  of  the  law  in  the  charge 
to  the  jury,  and  appellant's  special  charge 
covers  the  matter,  as  will  appear  from  an 
Inspection  of  the  case  of  Pearce  v.  State, 
48  Tex.  Cr.  R,  352,  88  S.  W.  234.  The  evi- 
dence shows  that  the  tincture  of  ginger  was 
a  medicine  used  principally  for  colic  and 
forms  of  stomach  trouble,  and  a  physician 
testified  that  It  could  hardly  be  used  as  a 
beverage,  and,  If  a  party  drank  enough  to 

•For  other  cum  Me 


become  intoxicated,  his  stomach  would  be 
in  such  a  condition  that  he  would  not  want 
any  more  soon.  This  being  the  evidence, 
the  court  should  have  given  appellant's  spe- 
cial charge. 

Appellant  also  asked  the  court  to  charge 
the  Jury  as  follows:  "Gentlemen  of  the 
jury,  you  are  charged  as  a  part  of  the  law 
in  this  case,  if  you  find  from  the  evidence 
that  the  liquor  sold  was  popularly  known  as 
a  medicine,  recognized  as  such,'  and  the 
formula  of  its  preparation  prescribed  In  the 
United  States  Dispensary  or  like  standard 
authority,  and  not  among  the  liquors  6r- 
dinarlly  used  as  intoxicating  beverages,  it 
is  not  an  Intoxicating  liquor;  and  if  you 
find  that  the  preparation  be  such  as  that 
the  distinctive  character  and  effects  of  in- 
toxicating liquors  are  gone,  and  its  use  as 
a  beverage  Is  rendered  undesirable  by  rea- 
son of  other  ingredients,  and  the  liquor 
is  used  merely  as  a  vehicle  for  the  preserv- 
ing of  the  other  ingredients,  or  to  extract 
their  virtues  and  hold  them  in  solution,  al- 
though It  produce  Intoxication,  the  article 
will  not  be  in  prohibition  of  the  statutes, 
and  you  will  find  the  defendant  not  guilty." 
The  Pearce  Case,  supra,  seems  to  suggest 
that  this  would  probably  be  a  correct  charge; 
but  a  careful  reading  of  said  decision  will 
show  that  It  was  not  intended  to  lay  down 
such  a  proposition.  Clearly  the  sheer  fact 
that  a  formula  to  prepare  a  certain  compound 
be  found  in  the  United  States  Dispensary 
or  like  standard  authority  would  not  per 
se  make  it  a  nonintoxlcating  liquor;  nor 
would  the  fact,  as  we  understand  the  deci- 
sions of  this  court,  that  the  distinctive  char- 
acter and  effects  of  intoxicating  liquors  are 
gone,  render  it  any  the  less  an  intoxicating 
liquor,  when  drank  in  such  quantities  as 
may  be  practically  taken  into  the  human 
stomach.  So  it  follows  that  the  court  did 
not  err  in  not  giving  this  charge. 

But,  for  the  error  pointed  out,  the  Judg- 
ment Is  reversed,  and  the  cause  is  remanded. 


MONROE  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  April  14, 
1909.  On  Rehearing,  June  9,  1909.) 

1.  Indictment  and  Information  (§  49*)— 
Formal  Requisites— Commencement. 

An  information  containing  the  word  "the" 
before  the  word  "authority"  in  the  beginning 
clause,  according  to  the  form  prescribed  by  the 
Code,-  is  good,  as  the  Code  does  not  change  the 
meaning  of  the  clause  as  used  in  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  158;  Dec.  Dig.  jj 
49.  J 

2.  Criminal  Law  (J  372*)— Evidence— Other 
Offenses. 

In  a  prosecution  for  violating  the  local  op- 
tion law  by  a  direct  sale  of  whisky,  evidence  of 
another  sale  to  the  prosecuting  witness  through 
one  acting  as  a  go-between  for  the  parties  at  a 
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different  time,  and  not  connected  with  the  of- 
fense charged,  is  inadmissible  to  show  system. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  833;  Dec.  Dig.  §  372."] 

Appeal  from  County  Court,  Williamson 
County;  T.  J.  Lawhon,  Judge. 

Rob  Monroe  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

Wilcox  Jt  Graves,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $50  and  30 
days  in  jail. 

Appellant  filed  a  motion  to  quash  the  in- 
formation in  this  case,  on  the  ground,  among 
other  things,  that  the  same  commences,  "In 
the  name  and  by  the  authority  of  the  state 
of  Texas,"  and,  among  other  authorities, 
cites  us  to  the  case  of  Weaver  v.  State  (Tex. 
Cr.  App.)  76  S.  W.  564,  wherein  we  held 
that  an  indictment  that  omitted  the  word 
"the"  followed  the  state  Constitution.  An 
examination  of  said  authority  will  show, 
however,  that  we,  in  further  discussing  the 
question,  stated  that  the  use  of  the  word 
"the"  as  required  by  the  Legislature  does 
not  in  any  wise  alter  or  change  the  sense 
of  the  expression  as  used  in  the  Constitution, 
nor  does  its  omission  change  the  meaning 
of  this  beginning  clause.  We,  therefore, 
held  that  the  failure  to  use  the  word  "the" 
before  the  word  "authority"  is  in  accord 
with  the  constitutional  requirement  on  the 
subject,  and  that  the  indictment  cannot  be 
questioned  on  this  account. 

Various  other  criticisms  are  made  for  mis- 
spelling and  bad  spelling,  but,  taking  the  in- 
formation as  a  whole,  we  think  it  clearly 
presents  In  a  reasonably  intelligent  and  reg- 
ular form  the  proper  complaint  and  informa- 
tion against  appellant 

The  facts  In  the  case  show  that  appellant 
was  charged  with  selling  one  bottle  of  whis- 
ky to  Wes  Orgain  on  the  0th  day  of  Septem- 
ber, 1905,  and,  after  proving  said  fact  by 
said  witness  Orgain,  bill  of  exceptions  No. 
3  shows  the  state  proceeded  and  asked  said 
prosecuting  -witness  the  following  question: 
"Have  you  ever  bought  any  other  whisky 
from  the  defendant  herein,  Bob  Monroe?" 
To  which  appellant  objected,  for  the  reasons 
that  the  transactions  now  being  gone  into 
were  other  and  different  transactions  from 
the  one  for  which  the  defendant  was  now 
being  tried,  and  were  only  supported  accusa- 
tions, as  yet,  still  untried  cases,  wherein  this 
defendant  had  not  yet  had  a  trial,  were 
greatly  prejudicial  to  the  cause  of  defend- 
ant, and  not  admissible  to  establish  any  sys- 
tem as  contended  by  the  state.  All  of  which 
objections  being  overruled,  the  witness  an- 
swered:  "I  have  bought  other  whisky  from 


Bob  Monroe;  once  some  time  in  last  Decem- 
ber I  went  down  by  Tas  Dever's  stable  and 
saw  Bob  and  Rome  Monroe,  his  brother, 
standing  in  the  door,  and  I  asked  Bob  to  sell 
me  some  whisky,  and  he  said  to  see  Rome 
that  Rome  would  get  me  some,  and  I  gave 
Rome  a  dollar,  and  they  walked  off,  and  in 
a  few  minutes  Rome  came  back  with  a  bot- 
tle of  whisky,  and  I  took  It  off  and  drank  it, 
and  it  was  whisky."  This  evidence  was 
clearly  inadmissible.  It  did  not  establish 
system,  but  the  facts  In  this  case,  If  true, 
show  a  plain,  open,  and  palpable  violation 
of  the  local  option  law  of  this  state  and  a 
straight  sale  of  whisky.  This  being  the  case, 
other  and  different  sales  could  not  possibly 
throw  any  light  upon  this  sale.  The  trans- 
action was  at  another  and  different  time, 
and  In  no  way  connected  with  this  case. 
Nor  could  it  throw  any  light  upon  It,  did 
not  serve  to  show  system  nor  intent,  nor 
come  within  any  other  rule  of  this  court 
rendering  the  same  admissible.  This  being 
true,  it  follows  that  the  court  erred  in  ad- 
mitting this  testimony. 

We  deem  it  unnecessary  to  pass  upon  the 
other  questions  raised  by  appellant,  but  for 
the  error  pointed  out  the  Judgment  is  re- 
versed and  the  cause  remanded. 

On  Rehearing. 

This  case  was  reversed  and  remanded  on 
a  previous  day  of  this  term,  and  now  comes 
before  us  on  motion  for  rehearing  by  the 
state. 

The  state  Insists  this  court  was  in  error 
in  holding  that  the  trial  court  erred  in  ad- 
mitting in  behalf  of  the  state  the  following 
testimony  of  the  witness  Wes  Orgain,  viz.: 
"I  have  bought  other  whisky  from  Bob  Mon- 
roe; once,  some  time  during  last  December, 
I  went  down  to  Tas  Dever's  stable  and  saw 
Bob  and  Rome  Monroe  standing  in  the  door, 
and  I  asked  Bob  Monroe  to  sell  me  some 
whisky,  and  he  said  'See  Rome,'  that  Rome 
would  get  me  some,  and  gave  Rome  a  dol- 
lar, and  they  walked  off,  and  in  a  few  min- 
utes Rome  came  back  with  a  bottle  of  whis- 
ky, and  I  took  it  off  and  drank  It,  and  it 
was  whisky."  The  state  insists  that  all  of 
the  testimony  shows  that,  in  the  transaction 
for  which  appellant  was  on  trial,  the  sale 
was  made  by  the  appellant  in  an  Indirect 
and  circuitous  manner,  in  an  effort  to  cover 
up  the  sale  and  thus  evade  the  legal  conse- 
quences thereof.  And  the  state  further  con- 
tends that  the  evidence  complained  of,  to- 
gether with  other  evidence  Introduced,  shows 
that  In  the  transaction  for  which  the  appel- 
lant was  on  trial  the  sale  was  made  In  ac- 
cordance with  a  general  system  or  plan 
whereby  the  appellant  would  not  sell  direct 
to  the  purchaser,  but  wherein  Grant  Bailey, 
Rome  Monroe,  or  others  would  act  as  a  go- 
between,  between  the  appellant  and  the  pur- 
chaser, the  appellant  taking  care  always 
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that  this  go-between  should  collect  the  mon- 
ey and  deliver  the  whisky.  The  state  cites 
as  to  the  cases  of  Hollar  v.  State  (Tex.  Cr. 
App.)  73  S.  W.  961,  Eflrd  v.  State,  44  Tex. 
Cr.  B.  447,  71  8.  W.  957,  Roach  v.  State,  47 
Tex.  Cr.  R.  500,  84  S.  W.  586,  Walker  v. 
State,  49  Tex.  Cr.  R.  845,  94  S.  W.  230,  and 
Stovall  v.  State  (Tex.  Cr.  App.)  97  S.  W.  92, 
to  support  the  contention  that  the  evidence 
la  admissible  as  showing  system.  We  do 
not  think  the  facts  of  this  case,  however, 
come  within  the  rule  Invoked,  nor  Is  appel- 
lant's contention  supported  by  the  authori- 
ties cited.  Here  we  have  the  prosecuting 
witness  saying  that  he  gave  money  to  a  cer- 
tain party  who  bought  the  whisky  for  him 
from  the  appellant.  This  does  not  show 
system  at  all,  nor  come  within  the  letter  or 
the  spirit  of  {he  decisions  cited  by  the  state. 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


GRANT  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  2, 
1909.) 

1.  Cbimtnal,  Law  (I  519*) — Evidence — Cos- 
rK88ioN  —  Statements  Made  Voluntarily 
Before  Arrest. 

Accused,  after  having  assaulted  deceased, 
came  into  town,  and  seeking  an  officer,  toid  him 
that  he  had  struck  deceased  and  wanted  to  pay 
a  fine.  The  officer  declined  to  accept  money 
tendered  to  pay  the  fine,  but  told  accused  he 
would  investigate  the  matter.  Held,  that  ac- 
cused's statement  to  the  officer  as  to  the  cause 
and  extent  of  the  assault  made  before  he  was 
arrested  was  admissible  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1168;    Dec.  Dig.  |  619.*] 

2.  Cbimiwax  Law  (|  404*)— Evidence— Arti- 
cles Connected  with  Offense. 

Where,  in  a  prosecution  for  murder,  de- 
fendant claimed  that  the  difficulty  was  started 
by  decedent  throwing  a  box  of  axle  grease  at 
him  which  knocked  him  from  his  horse,  evi- 
dence that  after  the  homicide  the  grease  in  the 
box  had  on  it  distinctly  the  letters  composing 
the  brand  corresponding  with  the  print  of  the 
letters  on  top  of  the  box,  indicating  that  the  box 
bad  not  been  thrown  with  such  force  as  de- 
fendant claimed,  was  not  objectionable  because 
there  was  no  evidence  as  to  the  position  of  the 
box  when  it  was  carried  into  court  and  that  it 
was  kept  in  the  same  position,  and  because  it 
was  of  such  a  nature  that  it  would  adapt  itself 
readily  to  any  position  in  which  it  was  placed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  891;  Dec.  Dig.  {  404.*] 

8.  Homicide  (f  290*)— Instructions— Appli- 
cability to  Evidence— "Stamping." 

Where,  in  a  prosecution  for  homicide,  a 
witness  testified  that  defendant  stated  he  kicked 
and  stamped  deceased,  an  instruction  that  if 
the  jury  believed  from  the  evidence  that  de- 
fendant, by  "stamping,"  kicking,  and  beating 
deceased,  etc..  was  not  objectionable  in  the  use 
of  the  word  '  stamping,"  which  was  but  another 
form  of  expressing  the  idea  that  defendant  kick- 
ed deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  595;  Dec.  Dig.  {  290.*] 
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4.  Homicide  (|  286*)— Peesdmptionb— Intent 
—Instrument  to  Produce  Death. 

Pen.  Code  1895,  art.  717,  declares  that 
the  instrument  or  means  by  which  a  homicide  is 
committed  must  be  considered  in  judging  the  in- 
tent of  the  offending  party,  and  if  the  instru- 
ment is  not  likely  to  produce  death  it  is  not 
presumed  that  death  was  designed,  unless,  from 
the  manner  in  which  it  was  used,  such  intention 
evidently  appears.  Held  that,  an  instruction 
that  if  the  means  be  such  as  are  not  likely  to 

8 reduce  death,  it  is  not  to  be  presumed  that 
eath  was  designed  unless  from  the  means 
adopted  "and  the  surrounding  circumstances" 
such  intention  evidently  appears,  was  erroneous, 
in  that  it  authorized  the  jury  to  consider  other 
facts  than  the  instrument  or  means  by  which 
the  homicide  was  committed  in  determining 
whether  the  homicide  was  intended. 

fEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  586-591;  Dec.  Dig.  i  280.*] 

5.  Criminal  Law  (f  778*) —Instructions  — 
Burden  or  Proof. 

An  instruction  that  if  the  jury  believed  de- 
fendant was  guilty  of  some  grade  of  offense,  but 
they  had  a  reasonable  doubt  whether  he  was 
guilty  of  some  grade  of  homicide  or  of  an  ag- 
gravated assault,  then  they  must  give  defendant 
the  benefit  of  the  doubt  and  not  find  him  guilty 
of  a  higher  grade  of  offense  than  aggravated 
assault,  if  he  was  found  guilty  of  that  or,  if 
they  found  from  the  evidence  that  defendant  was 
not  guilty  of  any  offense,  they  should  return 
a  verdict  of  not  guilty,  was  objectionable  as 
placing  the  burden  on  defendant  to  show  that 
he  was  not  guilty  before  the  Jury  were  author- 
ised to  acquit  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
La  w^  Cent  Dig.  SI  1849,  1850;  Dec.  Dig.  | 

6.  Homicide  (J  807*)— Included  Offenses- 
Submission— Assault. 

Where  defendant's  assault  on  accused  ter- 
minated fatally,  though  physicians  testified  de- 
fendant died  from  shock  and  that  the  wounds  he 
received  would  not  ordinarily  be  sufficient  to  • 
cause  death,  the  court  did  not  err  in  omitting 
to  charge  on  simple  assanlt 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ff  639-641 ;  Dec.  Dig.  |  807.*] 

Appeal  from  District  Court,  Collin  County; 
J.  M.  Pearson,  Judge. 

Will  Grant  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  remanded. 

Smith  «s  Wilcox  and  Abernatby  &  Aber- 
nathy,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  Indicted  In 
the  district  court  of  Collin  county  on  the 
14th  day  of  September,  1907,  on  a  charge  of 
murder,  alleged  to  have  been  committed  on 
the  13th  day  of  July  of  the  same  year.  On 
trial  he  was  found  guilty  of  manslaughter, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  three  years. 

The  appeal  raises  a  great  number  of  ques- 
tions, some  of  which  are  not  without  inter- 
est and  difficulty.  Many  questions  are  rais- 
ed touching  the  action  of  the  court  in  refer- 
ence to  impaneling  the  Jury,  consisting  of 
motions  to  quash  the  venire,  the  refusal  of 
the  court  to  compel  the  attendance  of  de- 
faulting veniremen,  and  other  matters.  The 
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bills  of  exception  touching  these  matters 
coyer  many  pages  of  the  record,  and  much 
attention  Is  devoted  to  their  consideration 
In  the  brief  of  counsel  for  appellant.  These 
are  all  matters  not  likely  to  arise  on  another 
trial,  and  we  do  not  feel  called  upon  to  dis- 
cuss them.  The  case  was  tried  right  at  the 
close  of  the  term,  and  the  action  of  the 
court  In  respect  to  some  of  the  matters  was 
Induced  and  probably  justified  by  the  Imper- 
ative necessity  of  closing  the  case  before  the 
term  was  compelled  to  adjourn  by  operation 
of  law.  The  facts  In  the  case  are  somewhat 
circumstantial,  though  there  were  two  wit- 
nesses who  saw  appellant  as  in  the  act  of 
striking  some  one  on  the  ground  at  quite  a 
distance  from  the  scene  of  the  homicide.  To 
a  large  extent  the  incriminating  facts  rest 
upon  the  declarations  of  appellant  made  to 
various  persons.  It  seems  that  the  deceased 
was  a  man  50  years  of  age  or  more,  of  slight 
build  and  somewhat  Infirm  in  health,  The 
appellant  was  a  youngish  man,  quite  six 
feet  tall,  and  weighing,  as  he  himself  states, 
163  pounds,  and,  as  stated  by  other  witness- 
es, In  the  neighborhood  of  200  pounds.  At 
the  time  he  was  killed,  deceased  was  en 
route  from  the  little  town  of  Prosper  to  his 
home,  traveling  in  a  wagon  drawn  by  two 
mules,  and  accompanied  by  his  little  sons, 
one  about  eight  years  of  age  and  one  young- 
er. He,  as  well  as  appellant,  had  been  In 
Prosper  during  the  day  of  the  killing,  and, 
so  far  as  the  evidence  shows,  there  had  been 
on  that  day  no  matter  of  controversy  be- 
tween them.  The  evidence  tends  to  show 
that  appellant  overtook  deceased,  who  was 
also  going  In  the  general  direction  of  where 
he  lived,  appellant  riding  horseback.  Ac- 
cording to  his  statement  made  to  several 
witnesses,  appellant  spoke  to  deceased,  who 
replied  in  anger  and  threw  a  box  of  axle 
grease  at  him,  striking  him  In  the  face  and, 
as  he  says,  knocking  him  from  his  horse. 
Thereupon  he  Jumped  Into  the  wagon  where 
deceased  was  and  engaged  In  a  fight  or  scuf- 
fle, during  which  both  fell  out  of  the  wagon 
In  front,  and  the  wagon  went  over  them,  and 
that  he  struck  deceased  several  times  and 
also  kicked  him  several  times.  Deceased  at 
the  time,  as  appellant  says,  was  holding  to 
his  trousers  and  seeking  to  arise  from  the 
ground.  Almost  Immediately  after  the  dif- 
ficulty appellant  left  the  scene  of  the  en- 
counter, and  met  a  couple  of  neighbors  to 
whom  he  reported  the  incident  of  his  fight 
with  Hamilton,  and  suggested  that  they  go 
and  see  after  him,  and  particularly  the  little 
boys  who  were  In  the  wagon  with  him  when 
(he  team  ran  away.  He  continued  his  Jour- 
ney thence  to  the  little  town  of  Prosper, 
where  he  hunted  up  one  Edwards,  a  local 
officer,  and  told  him  he  had  had  a  fight  with 
Hamilton  and  wanted  to  pay  his  fine.  This 
officer  declined  to  take  the  money,  but  said 
to  him  he  would  investigate  the  matter  be- 
fore taking  action  with  respect  thereto. 


When  found,  the  deceased  had  some  wounds 
about  his  head  and  some  four  or  five  ribs 
broken,  two  on  either  side  corresponding  al- 
most exactly  as  to  their  location.  The  physi- 
cian summoned  testified  that  Hamilton  died 
from  a  shock  and  that  a  shock  from  a  blow 
would  or  might  account  for  his  death.  The 
testimony  tended  to  show  that  none  of  the 
wounds  were  of  a  character  necessarily  to 
produce  death,  and  the  statement  of  the 
physician  is  quite  reasonable  in  Itself  that 
the  death  resulted  from  a  shock.  There  was 
some  evidence  tending  to  show  that  the  bro- 
ken ribs  might  have  resulted  from  the  de- 
ceased being  run  over  by  the  wagon,  and  It 
is  also  not  Improbable  that  they  may  have 
been  broken  by  the  kicks  admitted  by  ap- 
pellant There  were  high  weeds  growing  on 
either  side  of  the  road  where  die  killing  oc- 
curred, and  the  place  was  perhaps  as  seclud- 
ed a  spot  as  there  was  anywhere  in  that 
neighborhood.  The  deceased  was  shown  by 
considerable  testimony  to  have  been  a  quar- 
relsome man,  and  to  have  been  engaged  in 
a  great  many  difficulties,  of  no  very  great 
importance,  however,  with  many  of  his 
neighbors. 

J,  Among  other  questions  relied  on  for  re- 
versal was  the  action  of  the  court  in  admit- 
ting In  evidence  the  declaration  and  state- 
ment of  appellant  to  the  witness  Edwards. 
This  witness  testified  that  he  was  deputy 
sheriff  and  lived  at  Prosper,  and  that  de- 
fendant came  to  him  on  the  evening  of  the 
homicide  and  offered  to  pay  his  fine,  but  that 
be  would  not  accept  same  and  told  defend- 
ant be  would  Investigate  the  matter.  There- 
upon, the  bill  recites,  counsel  for  state  pro- 
pounded the  question:  "Did  he  say  any- 
thing to  you  there  about  what  happened?" 
and,  the  witness  having  answered  "Yes," 
they  pressed  the  further  question  upon  him, 
"What  did  be  say?"  to  which  question  and 
answer  sought  to  be  elicited  thereby  counsel 
for  appellant  objected,  because  such  state- 
ment as  he  might  make  would  be  Incompe- 
tent under  the  statute,  because  he  Is  shown 
to  be  under  arrest  and  in  the  presence  of 
the  officer,  and  that  he  had  gone  to  give  him- 
self up  to  such  officer.  Thereupon  counsel 
for  the  state  propounded  the  question,  "At 
the  time  he  made  this  statement  did  you 
have  him  under  arrest?"  to  which  witness 
answered  "No,"  and  thereupon  counsel  for 
the  state  propounded  the  further  question, 
"Did  you  arrest  him  afterwards?"  to  which 
witness  answered,  "YeB,"  and  thereupon  wit- 
ness testified  further  that  appellant  had 
come  to  him  to  pay  his  fine,  but  he  told  him 
he  would  have  to  see  about  it,  when  again, 
in  the  same  connection,  the  state  propound- 
ed the  question,  "What  did  he  say  to  you 
there?"  to  which  question  and  the  answer 
sought  to  be  elicited  thereby  counsel  again 
objected  for  the  reasons  named  above,  and 
because  it  was  a  statement  made  while  un- 
der arrest  and  was  not  taken  down  in  the 
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manner  required  by  statute.  These  objec- 
tions were  overruled,  and  the  following  ques- 
tions were  permitted  to  be  asked  and  the 
answers  permitted  to  be  given:  "Q.  Before 
you  arrested  him,  now  tell  what  statement 
he  made  to  you  there?  A.  He  stated  that  he 
and  Mr.  Hamilton  bad  had  a  fight  Q.  Tell 
all  that  he  said.  A.  He  said  that  he  had 
started  home  and  passed  old  man  Hamilton 
and  spoke  to  him,  and  the  old  man  swore 
and  said,  'I  told  you  not  to  speak  to  me  any 
more,'  and  stooped  down  in  tbe  wagon  and 
picked  up  a  box  of  axle  grease  and  threw  It 
at  him,  and  hit  him  and  knocked  him  off  his 
horse,  and  he  said  he  got  up  In  the  wagon 
and  jumped  on  him  and  they  fell  out  of  the 
wagon,  and  he  said  they  had  a  fight  there. 
Q.  What  did  he  say  he  did  to  him?  A.  He 
said  he  knocked  him  and  kicked  him  and 
left  him  there.  Q.  Anything  else  besides 
kicking  him?  A.  No.  Q.  Knocked  him  and 
kicked  him?  A.  Knocked  him  and  kicked 
him,  yes.  Q.  Well,  did  he  say  anything  else 
about  doing  anything  else  to  him  whether  he 
was  on  him  or  not?  A.  No,  he  didn't  say 
anything  about  being  on  him.  Q.  How  long 
did  he  say  he  knocked  him  and  kicked  him? 
A.  I  says  to  him,  'You  haven't  killed  the  old 
man,  have  you?'  and  he  says,  'No,'  and  I  says, 
'I  will  have  to  see  about  It'  He  bad  the 
money  out  to  pay  his  fine,  and  I  says,  'No,  I 
will  have  to  see  about  it  and  Investigate  it 
a  little  before  I  could  take  the  money.' "  It 
will  be  noticed  by  reference  to  the  bill  that 
it  is  not  disclosed  when  the  arrest  in  fact 
was  made,  or  what  length  of  time  interven- 
ed between  the  making  of  the  statement 
above  recited  and  the  actual  arrest.  Appel- 
lant In  this  connection  relies  upon  and  cites 
the  case  of  Jones  v.  State,  44  Tex.  Cr.  R. 
405,  71  S.  W.  962,  and  Nolan  v.  State,  9  Tex. 
App.  419.  This  question  has  been  before  this 
court  very  often,  and  there  is  some  little 
confusion  in  the  cases.  An  inspection  of  the 
opinions  of  tbe  court  however,  will  disclose 
that  there  is  not  any  real  conflict  In  them, 
and  that  when  tested  by  the  facts  of  each 
case,  the  rule  is  clear.  We  think  the  facts 
of  the  case  under  consideration  are  more 
like  the  facts  of  the  case  in  Craig  v.  State, 
30  Tex.  Cr.  R.  619,  18  S.  W.  297.  Here  it  is 
manifest  that  there  was  at  the  time  the 
statement  was  made  no  actual  exercise  of 
authority  or  control  by  Edwards  over  appel- 
lant Appellant's  statement  is  consistent 
with  the  Idea  that  he  thought  his  offense  a 
trivial  and  unimportant '  one,  and  the  dec- 
laration of  tbe  officer  is  consistent  with  the 
idea  that  it  was  no  case  for  immediate  ar- 
rest. It  is  not  shown  by  the  bill  when  In 
fact  he  was  arrested.  The  statement  seems 
to  contain  Intrinsic  evidence  of  the  fact  that 
it  was  voluntarily  and  freely  made,  under 
no  compulsion,  persuasion,  or  duress.  It  is 
wholly  wanting  in  all  the  essentials  of  a 
statement  made  while  under  arrest 
2.  On  tbe  trial  the  state  offered  In  evi- 


dence testimony  of  this  same  witness,  Ed- 
wards, to  the  effect,  in  substance,  that  at 
the  habeas  corpus  trial  a  short  time  after 
the  homicide  the  axle  grease  contained  with- 
in the  box  had  on  it  distinctly  the  letters 
"Waters  Pierce  Oil  Company  Golden  Axle 
Grease,"  corresponding  to  the  print  of  the 
letters  on  the  top.  This  axle  grease  at  the 
time  of  the  homicide  In  July  was  shown  to 
have  been  of  a  substance  or  consistency 
like  butter,  and  the  state's  theory  was  un- 
doubtedly that  If  this  box  of  axle  grease 
had  been  thrown  at  appellant  and  had  struck 
him  with  sufficient  force  to  knock  him  off  of 
hto  horse,  the  contents  of  the  box  would 
have  been  confused  and  disarranged  by  the 
Impact  of  such  a  blow.  Tbe  objections  were 
that  there  was  no  evidence  as  to  what  its 
condition  was  at  the  time  it  was  picked  up, 
and  there  was  no  evidence  as  to  the  position 
of  the  box  when  It  was  carried  into  court 
or  that  it  was  kept  In  tbe  same  position; 
and,  besides,  It  was  of  a  nature  which  would 
adapt  Itself  to  any  position  in  which  it  was 
placed.  We  think  these  were  proper  mat- 
ters of  argument  to  the  jury,  and  would 
perhaps  have  some  effect  as  affecting  the 
weight  of  the  testimony,  but  it  did  not  as 
we  believe,  render  It  inadmissible. 

3.  Again,  objection  is  made  to  several  para- 
graphs of  the  court's  charge,  including  the 
eleventh,  seventeenth,  and  twenty-first,  on  ac- 
count of  the  court  using  the  word  "stamping" 
as  a  means  of  committing  the  Injury,  and  it 
is  Insisted  that  there  Is  error  in  the  seven- 
teenth paragraph  of  the  court's  charge,  where 
the  court  Instructs  the  jury:  "If  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  by  stamping,  kicking,  and 
beating  deceased,"  etc.  This  criticism  Is 
made  with  the  statement  that  there  was  no 
evidence  that  the  defendant  stamped  deceas- 
ed. In  this  contention  counsel  are  not  wholly 
borne  out  by  the  record.  The  witness  May- 
nard  In  his  testimony,  among  other  things, 
makes  the  following  statement:  "I  don't  re- 
member exactly  what  he  said  he  done  to  him, 
but  he  said  he  kicked  him  and  stamped  him, 
or  something  that  way;  I  wouldn't  say  Just 
what  words  he  used  for  certain."  In  any 
event  the  use  of  this  word  is  but  another 
form  of  expressing  the  idea  that  appellant 
kicked  deceased,  and,  in  view  of  all  the  testi- 
mony that  deceased  was  on  the  ground  and 
appellant  standing  up,  the  use  of  the  word 
was  not  subject  to  serious  criticism. 

4.  We  think,  however,  the  case  must  be  re- 
versed on  account  of  the  following  charge  of 
the  court  In  paragraph  15  of  the  court's 
charge  the  Jury  were  thus  Instructed:  "The 
Instrument  or  means  by  which  a  homicide  is 
committed  are  to  be  taken  into  consideration 
in  judging  the  Intent  of  the  party  offending. 
If  the  means  be  such  as  are  not  likely  to  pro- 
duce death,  It  Is  not  to  be  presumed  that 
death  was  designed,  unless  from  the  means 
adopted,  and  the  surrounding  circumstances 
at  the  time,  such  Intention  evidently  ap- 


Digitized  by 


184 


120  SOUTHWESTERN  BBPOBTBB. 


(Tex. 


pears."  It  was  undoubtedly  the  purpose  of 
the  court  to  give  in  charge  to  the  jury,  as 
Indeed  he  was  required  to  do,  article  717  of 
our  Penal  Code  of  1895.  This  article  is  as 
follows:  "The  instrument  or  means  by  which 
a  homicide  is  committed  are  to  be  taken  into 
consideration  in  judging  of  the  intent  of  the 
party  offending ;  if  the  instrument  be  One  not 
likely  to  produce  death,  it  is  not  to  be  pre- 
sumed that  death  was  designed  unless  from 
the  manner  in  which  it  was  used  such  inten- 
tion evidently  appears."  It  will  be  noticed 
that  the  phrase  "and  the  surrounding  circum- 
stances at  the  time"  contained  in  the  court's 
charge  is  not,  either  in  substance  or  effect, 
contained  in  the  statute.  As  we  understand, 
and  such  from  the  beginning  has  been  the 
construction  placed  upon  it,  where  the  instru- 
ment or  means  by  which  a  homicide  was 
committed  are  not  of  a  character  likely  to 
produce  death,  the  law  presumes,  and  the 
jury  must  be  so  instructed,  that  death  was 
not  designed,  unless,  from  the  manner  in 
which  same  was  used,  such  intention  evi- 
dently appears.  The  instruction  of  the  court 
goes  beyond  the  law,  and  tells  the  jury  that 
the  Intention  of  appellant  is  to  be  determined 
not  alone  by  the  manner  in  which  the  means 
or  Instrument  of  the  assault  was  used,  but  all 
the  surrounding  circumstances  at  the  time. 
This  would  authorize  the  jury  to  consider  the 
relative  size  of  the  parties,  the  disparity  in 
their  ages,  the  secluded  spot,  the  antecedent 
grievances,  the  nature  of  the  wounds,  the 
presence  of  the  little  boys,  the  fact  that  he 
was  assaulted  and  driven  from  his  own  wag- 
on, and,  indeed,  having  in  mind  the  facts  of 
the  case,  to  look  not  only  to  the  manner  in 
which  the  assault  was  made,  but  to  all  the 
facts  and  every  fact  to  determine  the  inten- 
tion and  purpose  of  appellant.  It  is  always 
unsafe,  when  the  court  is  undertaking  to  give 
in  charge  a  statutory  provision  favorable  to 
appellant,  to  undertake  to  depart  from  its 
plain  language.  If  the  charge  of  the  court 
had  stood  alone  and  no  additional  instruc- 
tions had  been  asked,  it  is  not  certain  that 
we  might  not,  with  some  reason,  be  appealed 
to  to  hold  the  error  not  necessarily  -harmful  ; 
but  appellant,  with  a  view  of  correcting,  as 
far  as  might  be,  this  error,  after  the  court 
had  read  its  main  charge  to  the  jury,  re- 
quested the  following  special  instructions: 
"If  the  jury  should  find  and  believe  from 
the  evidence  that  the  deceased  was  killed 
while  engaged  in  a  fight  with  the  defendant, 
by  the  defendant  striking  with  his  fists  and 
kicking  with  his  foot  the  said  deceased, 
and  that  the  means  used  was  not  likely  to 
produce  death,  then  the  jury  are  instructed 
that  it  cannot  be  presumed  that  death  was 
designed  or  intended  by  the  defendant  from 
the  mere  fact  that  deceased  was  killed,  un- 
less, from  the  manner  In  which  defendant  hit 
and  kicked  said  deceased,  such  intentions  evi- 
dently appeared."  "If  you  should  find  and 
believe  from  the  evidence  that  the  means  or 


Instrument  used  by  the  defendant,  Grant,  in 
the  difficulty,  was  not  likely  to  produce  death, 
then  in  that  event,  before  you  can  find  the 
defendant  guilty  of  any  grade  of  felonious 
homicide,  you  are  required  to  find  that  from 
the  manner  of  the  use  of  said  means  it  was 
the  evident  intention  of  the  defendant  to  take 
the  life  of  Hamilton,  and  you  are  Instructed 
that,  in  case  of  a  reasonable  doubt  as  to  any 
fact,  you  will  give  the  benefit  of  the  doubt  to 
the  defendant"  This  was  a  vital  matter  to 
appellant  The  testimony  strongly  supports 
the  Issue  that,  whether  justifiable  In  his  as- 
sault on  deceased  or  not,  It  was  not  his  Inten- 
tion to  kill  him,  and  we  are,  ourselves, 
strongly  impressed  from  the  record  with  the 
truth  of  this  contention.  His  conduct  and 
demeanor  is  consistent  with  his  belief  that 
he  had  not  seriously  injured  deceased,  at 
least  that  he  had  not  likely  mortally  Injured 
him.  The  means  used  were  not  of  a  charac- 
ter ordinarily  to  produce  death.  In  this 
condition  of  the  record  it  was  Important  to 
appellant  that  he  should  receive  a  correct  in- 
struction and  a  fair  and  correct  application 
of  the  law  to  these  facts.  This,  as  we  be- 
lieve, he  did  not  receive  in  the  charge  of  the 
court,  and  we  believe,  further,  that,  in  view 
of  the  facts  of  this  case,  the  court  should 
have  given  the  special  charges  above  quoted. 

6.  In  view  of  another  trial,  we  call  atten- 
tion to  the  criticism  of  the  thirty-first  para- 
graph of  the  court's  charge.  The  entire  par- 
agraph is  as  follows:  "Or  if  you  find  and 
believe  from  the  evidence  that  the  defendant 
is  guilty  of  some  grade  of  offense,  but  you 
have  a  reasonable  doubt  whether  or  not  he  Is 
guilty  of  some  grade  of  homicide  or  Is  guilty 
of  an  aggravated  assault,  then  you  are  in- 
structed that  you  must  give  the  defendant  the 
benefit  of  the  doubt  and  you  could  not  find 
him  guilty  of  a  higher  grade  of  offense  than 
of  aggravated  assault,  if  you  find  him  guilty 
of  that  Or  if  you  find  and  believe  from  the 
evidence  that  the  defendant  was  not  guilty  of 
any  offense,  you  will  return  a  verdict  of  not 
guilty."  It  Is  complained  that  by  the  lan- 
guage, "or,  if  you  find  and  believe  from  the 
evidence  that  the  defendant  was  not  guilty 
of  any  offense,  you  will  return  a  verdict  of 
not  guilty,"  the  burden  was  placed  on  the 
defendant  to  show  that  he  was  not  guilty 
before  the  jury  would  be  authorized  to  acquit 
him.  This  portion  of  the  charge  Is  not  very 
aptly  framed,  and  Is  due,  no  doubt  to  haste 
In  Its  preparation  and  inadvertence,  and  can 
easily  be  corrected.  v 

6.  Complaint  Is  made  that  the  court  erred 
In  falling  to  submit  the  issue  of  simple  as- 
sault We  think,  In  view  of  the  circumstan- 
ces, and  having  in  mind  the  fatal  Injury  as  It 
happened,  that  the  court  was  not  called  upon 
to  submit  a  charge  upon  the  issue  of  simple 
assault 

7.  There  are  a  great  many  other  questions 
raised  on  the  appeal,  but  we  do  not  believe 
there  was  any  error  In  respect  to  any  of 
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them,  and  that  they  are  not  of  a  character 
that  seem  to  require  discussion. 

For  the  error  pointed  out,  the  Judgment  ia 
reversed  and  the  cause  is  remanded. 


DERDBN  y.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  2, 
1909.) 

1.  Chimin  ax  Law  ({  636*)— Vbkdict— Pres- 
ence or  Accused — "  Voluntas y" — Absence 
—"Willful." 

Acts  30th  Leg.  1907,  p.  31,  c.  19,  declares 
that  in  all  prosecutions  for  felonies  defendant 
must  be  personally  present  when  the  verdict  is 
heard,  unless  he  escaped  after  the  commence- 
ment of  the  trial,  provided  that  In  all  cases  the 
verdict  may  be  received  in  defendant's  absence 
when  such  absence  is  "willful  or  voluntary." 
Held,  that  "voluntary"  as  so  used  means  pro- 
ceeding from  the  will;  produced  in  or  by  an 
act  of  choice;  done  by  design  or  intention; 
unconstrained  by  external  interference,  force, 
or  influence;  not  prompted  or  suggested  by  an- 
other: so  that  where  accused  was  on  bail  during 
his  trial  for  murder,  and  during  the  jury's  con- 
sideration of  the  case,  while  court  was  not  in 
session,  was  at  his  boarding  house  within  two 
blocks  from  the  courthouse,  and  on  the  jury 
returning  a  verdict  the  judge  was  informed  that 
defendant  had  been  notified  by  telephone  and 
was  on  bis  way  to  the  courthouse,  which  he 
reached  just  after  the  verdict  had  been  received 
and  the  jury  had  been  discharged,  and  had*  dis- 
persed, his  absence  was  neither  voluntary  nor 
willful,  and  the  reception  of  the  verdict  of  guil- 
ty in  his  absence  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  55  1468,  1469;  Dec  Dig.  f 
636.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  7342,  7468-7481,  7835-7836.] 

2.  Criminal  Law  (f  864*)— Evidence— Sob- 
sequent  Acts— Res  Gestae. 

Shortly  after  the  difficulty  in  which  de- 
ceased was  shot,  and  after  the  parties  had  sepa- 
rated, defendant  walked  into  a  drug'  store  and 
was  waiting  to  have  bis  wounds  dressed  and  for 
the  arrival  of  a  doctor,  who  had  been  tele- 
phoned for.  Deceased  came  up  to  a  point  near 
where  defendant  was,  and  placed  his  bands  on 
the  back  of  a  chair  8  or  10  feet  from  defendant, 
as  if  to  lean  on  it,  when  defendant  took  hold 
of  another  chair  and  started  to  raise  it  as  if 
to  strike  deceased,  and,  calling  him  "a  damn 
son  of  a  bitch,"  said,  "I  will  kill  you."  He 
was  prevented  from  striking  deceased,  however, 
when  deceased  said  to  him,  "I  did  not  come  in 
here  for  any  trouble;  I  am  looking  for  a 
doctor."  Held,  that  evidence  of  such  transac- 
tion was  admissible  as  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  805-818;  Dec  Dig.  {  364.*] 

3.  Homicide  (I  300*)  —  Instructions— Self- 
Defense — "Appaeentlt." 

The  court  charged,  that  where  a  party  is 
assaulted  and  his  adversary  "apparently"  aban- 
dons the  difficulty,  he  has  no  right  to  pursue 
or  fire  on  him  unless  it  is  necessary  to  do  so 
in  order  to  protect  himself  from  a  renewal  of 
the  unlawful  attack,  in  which  case  he  may 
lawfully  pursue,  and  his  right  to  do  so  continues 
so  long  as  the  necessity  continues.  Held,  that 
while  the  word  "apparently"  was  used  In  the 
sense  of  "evidently,1^  "obviously,"  or  "clearly," 
the  instruction  was  misleading  in  its  use,  as 
calculated  to  lead  the  jury  to  believe  that  a 
mere  retreat  on  deceased  s  part,  apparently 


abandoning  the  difficulty,  would  cut  off  defend- 
ant's right  to  continue  to  shoot. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614-632 ;  Dec.  Dig.  S  300.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  440;  vol.  8,  p.  7577.] 

Appeal  from  District  Court,  Smith  County; 
R.  W.  Simpson,  Judge. 

M.  J.  Derden  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  remanded. 

Richardson  A  Watkins,  Faulk  &  Faulk, 
and  Johnson  A  Edwards,  for  appellant  John 
S.  Prince  and  F.  J.  McCord,  Asst.  Arty.  Gen., 
for  the  State. 

RAMSEY,  J.  Appellant  was  indicted  on 
the  7th  day  of  September,  1907,  In  the  dis- 
trict court  of  Henderson  county,  charged 
with  the  murder  of  one  John  R.  Mltcham. 
The  case  was  thereafter  transferred  on  a 
change  of  venue  to  Smith  county.  A  trial 
had  in  said  court  on  October  11,  1908,  result- 
ed in  a  conviction  of  the  offense  of  man- 
slaughter, with  the  punishment  assessed  at 
four  years'  confinement  in  the  penitentiary^ 

Appellant  and  deceased  had  been  partners 
for  about  a  year  before  the  homicide,  and 
their  relations  up  to  a  short  time  before 
the  killing  had  been  friendly.  The  deceased 
made  a  dying  statement  which  was  admitted 
in  evidence,  and  according  to  his  version 
of  the  matter  the  appellant  was  the  aggressor 
and  brought  about  the  difficulty,  called  him 
a  liar,  and  pulled  his  pistol  on  him  put  of 
his  inside  pocket  seeing  which  he  reached 
on  his  desk  and  hit  appellant  over  the  head 
with  a  notary  seal,  when  appellant  jerked 
loose  from  him  and  told  him  he  was  going 
to  kill  him  right  there,  and  he  ran,  and 
appellant  shot  at  him  several  times,  hitting 
him  the  third  shot  which  took  effect  in  his 
back,  and  from  which  he  shortly  thereafter 
died.  Appellant  gave  a  wholly  different 
version  of  the  matter,  and  states  that  he 
had  gone  to  deceased's  office  to  secure  a 
settlement  and  that  deceased  was  the  first 
to  get  mad,  and  that  seeing  his  growing  an- 
ger, he  looked  off  to  keep  from  getting  mad 
himself,  and  as  he  looked  back  he  saw  the 
seal  In  the  hands  of  deceased  descending,  and 
that  deceased  was  at  the  time  in  the  act  of 
striking,  accompanied  with  the  statement, 
"I  will  kill  you";  that  deceased  inflicted 
a  severe  blow  upon  him  from  which  he 
staggered  against  the  door,  and  that  during 
the  encounter  deceased  hit  him  several  times, 
which  stunned  or  dazed  him;  that  about 
the  time  of  the  infliction  of  the  last  blow 
he  had  somewhat  recovered;  that  up  to  this 
time  he  had  not  drawn  a  pistol;  that  he  was 
a  right-handed  man,  but  drew  the  pistol 
with  his  left  hand,  and  that  It  went  off 
while  he  was  in  the  act  of  getting  it  out;  that 
about  the  time  the  second  shot  fired  he  was 
going  through  the  door  and  deceased  went 
out  on  the  gallery.    From  this  time  on  he 
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gives  a  somewhat  confused  account  of  the 
shooting,  claiming  not  to  remember  or  know 
very  well  the  details.  He  makes  by  his 
testimony  a  case  of  self-defense,  whereas, 
the  state's  testimony,  If  believed,  would  tend 
strongly  to  show,  In  the  first  place,  that 
appellant  provoked  the  difficulty,  was  the 
aggressor,  and  was  not  acting  In  self-de- 
fense, and  that,  In  any  event,  at  the  time 
of  the  fatal  wound  deceased  had  abandoned 
the  difficulty  and  appellant  was  In  no  dan- 
ger from  him.  We  have  not  sought  to  more 
than  state  the  relative  contentions  of  the  re- 
spective parties,  so  that  the  opinion  may  be 
readily  understood. 

1.  The  first  question  presented  was  almost 
the  last  to  arise  on  the  trial,  and  relates 
to  the  action  of  the  court  In  receiving  the 
verdict  of  the  Jury  in  the  absence  of  appel- 
lant We  think  the  action  of  the  court  in 
this  respect  was  erroneous,  and,  without 
reference  to  the  other  questions  presented, 
must  result  in  a  reversal  of  the  Judgment. 
The  matter  la  very  fully  stated  In  the  bill  of 
exceptions,  which  is  not  modified  in  any  re- 
spect by  any  statement  or  explanation  of 
tfce  court  As  the  question  Is  somewhat  new, 
under  our  present  statute,  we  set  out  the 
tacts  as  preserved  in  the  bill  In  their  en- 
tirety. They  are  as  follows: 

"This  cause  was  submitted  to  the  Jury  on 
Saturday  night  October  10,  1908.  When  the 
cause  was  submitted  to  the  Jury  the  court 
suggested  to  them  that  they  do  not  consider 
the  case  or  attempt  to  arrive  at  a  verdict  that 
night  but  that  he  would  not  return  to  his 
home  in  Gilmer,  but  would  remain  in  Tyler 
over  Sunday  for  the  purpose  of  receiving  the 
verdict  in  the  event  the  Jury  should  come 
to  an  agreement  during  Sunday,  and  that 
they  would  be  permitted  to  return  a  verdict 
on  Sunday  If  they  came  to  a  verdict  The 
court  was  not  opened  on  Sunday,  nor  did 
the  court  convene  or  assemble  in  session  on 
Sunday,  until  the  Jury  were  ready  to  return 
their  verdict,  which  was  done  Sunday  after- 
noon, October  11th,  about  4  o'clock.  The 
defendant  was  on  bond  at  the  time  of  his 
trial,  and  when  the  court  adjourned  Saturday 
;nlght  defendant  went  to  his  boarding  house 
in  Tyler,  where  he  was  stopping,  about 
-two  blocks  from  the  courthouse,  and  there 
*pent  the  night  On  Sunday  forenoon  the 
■defendant  came  to  the  courthouse,  and 
remained  at  and  about  the  courthouse  and 
courthouse  yard  until  about  11  o'clock  In  the 
forenoon.  The  court  was  not  in  session 
at  that  time,  nor  was  the  Judge  present  at 
the  courthouse  at  that  time,  and  defendant 
returned  to  his  boarding  house  and  there 
remained,  and  was  at  his  boarding  house 
when  the  Jury  sent  word  to  the  Judge  that 
they  were  ready  to  report.  When  the  Jury 
.  arrived  at  a  verdict  they  had  the  sheriff  to 
notify  the  Judge,  the  Judge  at  that  time  being 
in  his  sleeping  room  In  the  third  story  of 
the  courthouse,  and  at  this  time  the  defend- 
-Mjit  had  ho  knowledge  or  had  he  been  In- 


formed that  the  Jury  had  reached  a  verdict 
or  desired  to  report  When  Informed  that 
the  Jury  desired  to  report,  the  Judge  came 
into  the  courtroom,  and  defendant's  counsel, 
being  in  the  courthouse  yard  at  that  time, 
was  notified  that  the  Jury  were  ready  to  re- 
port and  came  into  the  courtroom  Just  as 
the  Jury  filed  in,  and  thereupon  defendant's 
counsel  notified  the  court  that  defendant  was 
at  his  boarding  house,  and  that  he  would 
notify  him  at  once  and  have  him  to  come  to 
court  Defendant's  counsel  left  the  court- 
house for  that  purpose,  and  was  informed  by 
the  sheriff  that  be  had  telephoned  to  de- 
fendant that  the  Jury  was  ready  to  report 
and  defendant's  counsel  returned  immediate- 
ly into  the  courtroom  and  notified  the  court 
that  the  defendant  had  been  notified  and 
would  be  in  court  presently.  The  defend- 
ant was  at  his  boarding  bouse  when  tele- 
phoned to  by  the  sheriff,  and  started  imme- 
diately to  the  courthouse.  Upon  being  ID- 
formed  by  defendant's  counsel  that  defend- 
ant had  been  notified  and  was  on  bis  way 
to  court  the  court  said  that  the  presence  of 
the  defendant  was  not  necessary  or'  re- 
quired, and  that  the  verdict  could  be  re- 
ceived in  defendant's  absence,  and  bad  the 
Jury  to  hand  their  verdict  to  the  clerk,  and 
the  same  was  received  and  read  before  the 
defendant  reached  the  courthouse  and  while 
he  was  on  his  way  from  his  boarding  house 
to  court,  and  In  his  absence,  and  thereupon 
the  Jury  were  discharged  and  dispersed. 
Defendant  reached  the  courthouse  yard  as* 
the  Jury  were  dispersing,  and  was  then  In- 
formed for  the  first  time  of  the  verdfct  entf 
action  of  the  Jury,  and  he  continued  di- 
rectly to  the  courthouse  and  detfvered  him- 
self to  the  sheriff,  at  which  time  the  Jury 
were  dispersing.  The  verdict  was  read  and 
received  ftt  the  defendant's  absence,  and 
while  he  was  making  bis  way  from  his  board- 
ing house  te  court  One  of  his  counsel  was 
present  at  the  time  the  verdict  was  received, 
and  did  not  consent  to  the  verdict  being  re- 
ceived or  read  in  the  absence  of  defendant 
nor  did  he  waive  his  presence,  nor  did  be 
at  that  time  make  any  objection  to  the  ac- 
tion of  the  court;  the  facts  with  reference 
to  the  action  of  defendant's  counsel  being  as 
above  stated. 

"In  his  motion  for  new  trial  filed  herein 
on  October  12,  1908,  the  action  of  the  court 
in  receiving  said  verdict  and  having  the 
same  read  in  his  absence  was  set  up  as  a 
ground  for  new  trial  and  in  arrest  of  Judg- 
ment, as  will  fully  appear  from  said  motion 
now  on  file  in  this  case,  and  upon  the  hear- 
ing of  Bald  motion  for  new  trial  and  in 
arrest  of  Judgment  the  defendant  Introduced 
evidence  in  support  thereof,  which  evidence 
was  to  the  effect  as  above  stated,  and 
which  evidence  is  directed  to  be  Included  in 
the  statement  of  facts  in  this  case,  and 
when  so  Included  may  be  considered  as  parr 
of  this  bill  of  exception." 

The  articles  of  our  Code  of  Criminal  Pro- 
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cedure  of  1605  relating  in  any  way  to  this 
matter  are  (until  lately  modified)  articles 
633,  748,  and  749.    They  are  as  follows: 

Art.  033.  "In  all  prosecutions  for  felonies, 
the  defendant  must  be  personally  present  on 
the  trial,  and  he  must  likewise  be  present  In 
all  cases  of  indictment  or  information  for 
misdemeanors  where  the  punishment  or  any 
part  thereof  is  imprisonment  in  Jail." 

Art  74&  "It  Is  the  right  either  of  the  state 
or  of  the  defendant  to  have  the  jury  polled, 
which  is  done  by  calling  separately  the  name 
of  each  juror  and  asking  him  if  it  is  his 
verdict.  If  all  when  asked  answer  in  the 
affirmative  the  verdict  shall  be  entered  upon 
the  minutes;  but  if  any  juror  answer  in  the 
negative  the  jury  shall  retire  again  to  con- 
sider of  their  verdict" 

Art  749.  "In  cases  of  felony  the  defend- 
ant must  be  present  when  the  verdict  is 
read,  unless  he  escape  after  the  commence- 
ment of  the  trial  of  the  cause;  but  in  cases 
of  misdemeanor  it  may  be  received  and  read 
in  his  absence." 

From  the  earliest  days  these  statutes  have 
been  required  to  be  followed  with  great 
strictness.  It  baa  been  held  that  it  is  an 
improper  practice  to  take  any  step  or  have 
any  proceeding  in  the  case,  however  trivial, 
formal,  or  unimportant  it  may  appear  to  be, 
when  the  defendant  is  not  present;  and  It 
is  material  error,  and  will  render  the  pro- 
ceeding absolutely  void,  where  such  pro- 
ceeding is  had  during  tbe  trial  of  the  case 
in  the  absence  of  the  defendant  Mapes  v. 
State,  13  Tex.  App.  86;  Rudder  v.  State, 
29  Tex.  App.  262,  16  S.  W.  717;  Madison  v. 
State,  17  Tex.  App.  479,  and  Conn  v.  State,  11 
Tex.  App.  390.  It  is  said  It  is  not  sufficient 
that  the  defendant  should  be  within  the 
walls  of  the  courthouse,  but  he  should  be 
present  where  the  trial  is  conducted,  that 
he  may  see  and  be  seen,  bear  and  be  heard, 
under  such  regulations  as  the  law  has  estab- 
lished. Brown  v.  State,  38  Tex.  482.  It  is 
said  further  that  he  has  a  right  to  be  pres- 
ent when  his  motion  for  new  trial  is  being 
heard  and  determined,  and  that  on  appeal, 
if  the  record  affirmatively  shows  that  his 
motion  for  new  trial  was  heard  In  his  ab- 
sence and  that  he  subsequently  objected 
thereto  in  the  court  below,  the  conviction 
shall  be  set  aside  and  the  cause  remanded 
for  a  new  trial.  Gibson  v.  State,  8  Tex. 
App.  487;  Gonzales  v.  State,  38  Tex.  Cr.  R. 
62,  41  S.  W.  605.  It  has  been  uniformly 
held  that  the  defendant  must  be  present  in 
a  felony  case  when  the  verdict  is  received. 
Beaumont  v.  State,  1  Tex.  App.  633,  28  Am. 
Rep.  428;  Summers  v.  State,  5  Tex.  App. 
365,  32  Am.  Rep.  673;  Richardson  v.  State, 
7  Tex.  App.  486;  Huffman  v.  State,  28  Tex. 
App.  174,  12  8.  W.  688;  Mapes  v.  State,  18 
Tex.  App.  85.  In  the  last-named  case,  speak- 
ing for  the  court  Judge  White  says:  "We 
deduce  from  these  decisions  that  it  is  an 
improper  practice  to  take  any  step,  or  have 
any  proceeding,  however  trivial,  formal,  or 


unimportant  it  may  appear  to  be,  when  the 
defendant  Is  not  present,  and  that  It  is  ma- 
terial error,  which  will  render  the  proceed- 
ing absolutely  void,  where  such  proceeding 
Is  had  during  the  trial  of  tbe  cose  In  the 
absence  of  the  defendant"  That  this  was 
the  law  before  the  passage  of  the  act  of  the 
Thirtieth  Legislature  does  not  admit  of  dis- 
pute. That  act  page  31,  c.  19,  of  the  Laws 
of  the  Thirtieth  Legislature  of  1907,  pro- 
vides  as  follows:  "In  all  prosecutions  for 
felonies,  the  defendant  must  be  personally 
present  at  the  trial,  and  he  must  likewise 
be  present  in  all  cases  of  Indictment  for  mis- 
demeanors where  the  punishment  or  any 
part  thereof,  is  Imprisonment  In  jail;  pro- 
vided, that  in  all  cases  tbe  verdict  of  the 
jury  shall  be  received  by  the  court  and  en- 
tered upon  the  records  thereof  In  tbe  ab- 
sence of  the  defendant  when  such  absence 
on  his  part  is  willful,  or  voluntary,  and 
when  so  received  it  shall .  have  the  same 
force  and  effect  as  if  received  and  entered 
in  the  presence  of  such  defendant"  This 
statute,  in  so  far  as  it  relates  to  the  pres- 
ence of  a  defendant  during  the  trial,  was 
considered  by  this  court  In  tbe  case  of  Hill 
v.  State  (Tex.  Cr.  App.)  114  S.  W.  117,  where 
we  said:  "This  being  a  felony  case,  it  de- 
volves upon  the  state  to  confront  the  defend- 
ant with  the  testimony  during  tbe  progress 
of  the  trial.  This  cannot  be  done  if  the 
defendant  is  not  personally  present  Fur- 
thermore, tie  statute  explicitly  says  the  de- 
fendant must  be  personally  present  and, 
waiving  any  constitutional  question,  the  ac- 
tion of  the  court  is  in  tbe  face  of  tbe  stat- 
ute." In  that  case  counsel  undertook  to 
waive  the  presence  of  the  defendant  with 
the  assurance  that  no  advantage  would  be 
taken  of  it  and  the  action  of  the  court  there 
related  to  the  matter  of  reproducing  the  tes- 
timony of  certain  witnesses,  which  the  rec- 
ord shows  was  a  literal  reproduction  of  the 
testimony  theretofore  given  by  them.  So 
it  is  obvious  the  act  of  the  Thirtieth  Legis- 
lature must  be  construed  with  reference  to 
the  law  aforetime  and  in  the  light  of  the 
uniform  holding  of  this  court,  and  should 
not  be  extended  beyond  the  plain  Import  of 
the  statute.  It  is  contended  that  by  no  fair 
rule  can  it  be  said  in  this  case  that  the  ap- 
pellant was  willfully  or  voluntarily  absent 
It  is  apparent  too,  that  the  action  of  the 
trial  court  was  not  placed  on  the  ground 
that  his  absence  was  either  willful  or  vol- 
untary, but  the  verdict  seems  to  have  been 
received  in  the  belief  that  his  presence,  un- 
der the  statute,  was  not  required,  and  that 
It  was  unimportant  how  such  absence  was 
occasioned.  The  record  shows,  as  stated, 
that  when  the  court  adjourned  on  Saturday 
it  did  not  adjourn  to  any  stated  time  or 
hour;  that  court  was  uot  assembled  or  con- 
vened during  Sunday;  that  appellant  spent 
a  large  part  of  that  day  in  attendance  at 
and  about  the  courtroom;  that  his  boarding 
place  was  only  two  blocks  away,   lie  could 
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not  In  the  nature  of  things  know  when  the 
jury  were  likely  to  agree  on  a  verdict.  It 
seems,  however,  that  be  was  reached  by 
telephone  immediately  after  the  jury  sent 
word  that  they  were  ready  to  report,  and 
evinced  his  desire  and  Intention  of  being 
present  by  Immediately  starting  to  the  court- 
house. The  bill  further  shows  that  the  judge 
knew  he  was  on  his  way  to  the  courthouse 
and  wonld  arrive  almost  Immediately,  and 
that  he  did  arrive  Immediately  after  the 
jury  were  dispersed.  If  the  court  had  ad- 
journed for  any  stated  time,  or  bad  been  In 
session,  there  might  be  some  reason  to  hold 
that  be  should  attend  all  the  ordinary  sit- 
tings of  the  court  and  hold  himself  In  readi- 
ness at  any  time  to  hear  the  judgment  of 
the  12.  But  the  record  shows  that  the  judge 
himself  was  not  in  the  courtroom  and  bad 
not  appeared  in  the  courtroom  during  the 
day.  It  would  be  a  harsh  construction  to 
say  that  the  appellant  should  be  more  dill- 
gent  in  his  attendance  upon  the  court  than 
the  judge  presiding.  Under  the  uniform 
holding  of  this  court  we  are  not  permitted  to 
Inquire  as  to  how  far  appellant  was  injured 
by  being  deprived  of  the  right  to  be  present. 
It  Is  sufficient  to  say  that  he  had  a  right 
to  be  present  and  that  he  must  be  present 
when  .the  verdict  was  received,  unless  his 
absence  Is  voluntary  or  willful.  The  stat- 
ute gives  the  accused  the  right  to  witness 
the  proceedings,  to  hear  the  verdict,  to  poll 
the  jury,  and  he  has  as  well  the  right  to  In- 
spect such  verdict  and  make  any  legal  ob- 
jection to  It.  If  we  should  undertake  to  sus- 
tain the  proceedings  of  the  court  below  on 
the  proposition  that  no  harm  was  done  and 
that  appellant's  counsel  were  able  to  repre- 
sent' and  do  all  for  him  that  he  could  him- 
self do  tf  present,  this  would  be  equally 
available  In  every  case,  and  would  have 
the  effect  to  absolutely  nullify  the  statute. 
That  appellant  was  willfully  absent  Is  not 
seriously  contended;  that  he  was  voluntarily 
absent  we  cannot  get  our  consent  to  hold. 
We  do  not  believe  he  was  voluntarily  ab- 
sent, whether  we  accept  the  ordinary  mean- 
ing of  the  word  or  its  legal  signification. 
"Voluntary"  Is  thus  defined  by  Mr.  Webster: 
"(1)  Proceeding  from  the  will;  produced  in 
or  by  an  act  of  choice.  (2)  Unconstrained 
by  the  interference  of  another;  unlmpelled 
by  the  Influence  of  another;  not  prompted 
or  persuaded  by  another;  done  of  his  or  its 
own  accord;  spontaneous;  acting  of  one's 
self  or  itself;  free.  (3)  Done  by  design  or 
intention;  intentional;  purposed;  intended; 
not  accidental;  as,  if  a  man  kills  another 
by  lopptng  a  tree,  it  is  not  voluntary  man- 
slaughter. (4)  Of  or  pertaining  to  the  will; 
subject  to,  or  regulated  by,  the  will;  as,  the 
voluntary  motions  of  an  animal,  such  as  the 
movements  of  the  leg  or  arm  (in  distinction 
from  Involuntary  motions,  such  as  the  move- 
ments of  the  heart);  the  voluntary  muscle 
fibers,  whtch  are  the  agents  In  voluntary 
motion."  In  the  American  and  English  En- 


cyclopaedia of  Law,  vol.  29,  p.  1072,  "volun- 
tary" is  thus  defined:  "A  voluntary  act  pro- 
ceeds from  one's  own  free  will;  done  by 
choice  or  of  one's  own  accord;  unconstrain- 
ed by  external  interference,  force,  or  influ- 
ence; not  prompted  or  suggested  by  an- 
other. Voluntary  means  by  the  free  exer- 
cise of  the  will;  done  by  design,  purposely." 
This  definition  just  quoted  is  taken  almost 
literally  from  the  decision  of  Judge  Hurt  in 
the  case  of  Thompson  v.  State,  24  Tex.  App. 
386,  6  S.  W.  296,  where,  In  discussing  man- 
slaughter, Judge  Hurt  adopts  a  portion  of 
the  definition  of  Mr.  Webster  in  this  lan- 
guage: "Webster  defines  the  word  'volun- 
tary' thus:  'Done  by  design,  or  intention; 
purposed,  Intended;  as,  If  a  man  kill  another 
by  lopping  a  tree,  It  is  not  voluntary  man- 
slaughter.' "  Under  any  possible  definition 
of  the  word  it  Is  Implied  of  necessity  that 
the  absence  must  have  resulted  from  choice 
or  exercise  of  the  will.  An  unavoidable  ab- 
sence would  not  be  voluntary;  an  uninten- 
tional absence,  where  under  the  circumstan- 
ces his  presence  could  not  be  reasonably  re- 
quired, would  not  be  voluntary.  Even  an 
absence,  though  In  somewbat  serious  negli- 
gence, which  was  neither  purposeful,  delib- 
erate, nor  under  circumstances  from  which 
such  an  intention  could  be  presumed,  would 
not  be  voluntary.  So  that  under  any  view 
of  the  case,  as  we  believe,  the  absence  of 
appellant  in  this  case  was  not  a  voluntary 
absence.  It  is  not  such  absence  as  would 
have  Justified  the  court  in  receiving  the  ver- 
dict of  the  Jury,  and,  while  the  result  may 
seem  to  be  based  upon  slight  substantial 
ground,  It  is  a  provision  of  law,  and  it  does 
not  lie  within  our  province  to  deny  to  a  citi- 
zen of  this  state  a  right  which  in  express 
terms  the  law  gives  him.  To  do  so  would  be 
the  grossest  usurpation.  - 

2.  Another  very  difficult  question  arose  in 
this  way.  After  the  fatal  encounter  de- 
ceased and  appellant  met  In  a  drug  store, 
where  an  effort  was  made  on  the  part  of 
appellant  to  assault  deceased.  This  matter 
is  also  well  stated  in  the  bill,  and,  with  a 
view  of  insuring  accuracy,  we  copy  praer 
tlcally  the  entire  bill.  It  is  as  follows: 

"The  evidence  In  the  case  showed  that  aft- 
er deceased  was  shot  he  went  into  the  store 
of  C.  A.  Rlddlesperger,  about  90  feet  from 
the  scene  of  the  shooting;  that  he  remained 
in  this  store  for  a  short  time,  and  then  went 
into  a  drug  store  near  by;  that  the  defend- 
ant, when  the  shooting  was  over,  turned  and 
went  down  the  walk  or  galleries  of  the 
stores,  and  then  turned  north  and  went  in- 
to the  store  of  Thompson  Bros.,  where  he 
remained  for  one  or  two  minutes,  and  then 
was  carried  or  led  by  Mr.  Thompson  into 
the  drug  store;  that  defendant  reached  the 
drug  store  before  the  deceased  came  in,  and 
was  in  the  drug  store  waiting  to  have  his 
wound?  dressed  and  for  the  arrival  of  a 
doctor  who  had  been  telephoned  for:  that 
while  he  was  in  the  drag  store  thus  waiting 
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the  deceased  came  in  as  above  stated;  that 
tbe  defendant  at  that  time  had  several 
wounds  on  his  head,  which  had  been  made 
by  the  seal  in  the  hands  of  deceased,  and 
that  he  was  bleeding  from  these  wounds. 

"The  state  offered  to  prove  by  C.  A.  Rid- 
dlesperger  and  Roy  Weir,  witnesses  for  the 
state,  that  when  the  deceased  came  in  the 
drug  store  he  came  on  down  into  the  store 
and  to  a  point  near  where  defendant  was; 
that  he  walked  up  to  a  chair  some  8  or  10 
feet  from  tbe  defendant,  and  stopped  and 
placed  his  hands  upon  the  back  of  the  chair, 
as  if  to  lean  or  rest  his  weight  upon  it ;  that 
thereupon  the  defendant  took  hold  of  another 
chair  and  started  to  raise  the  same  as  if  to 
use  it  on  deceased,  and  that  he  called  deceas- 
ed a  damn  son  of  a  bitch,  and  says,  'I  will 
kill  you' ;  that  some  one  took  hold  of  defend- 
ant and  made  him  put  down  the  chair,  and 
that  defendant  then  walked  around  the  table 
and  started  to  pick  up  another  chair,  and 
some  one  took  hold  of  defendant  and  made 
him  put  it  down;  that,  when  the  defendant 
took  hold  of  the  chair  and  cursed  the  de- 
ceased and  said  he  would  kill  him,  the  de- 
ceased said  to  the  defendant,  'I  did  not  come 
in  here  for  any  trouble;  I  am  looking  for  a 
doctor.' 

"To  all  of  which  testimony  thus  offered  by 
the  state  the  defendant  objected,  upon  tbe 
grounds  that  same  was  irrelevant  and  im- 
material; that  at  the  time  the  same  occur- 
red tbe  original  difficulty  had  wholly  ceased 
and  the  parties  had  separated;  and  that 
said  evidence  had  no  relation  to  the  original 
difficulty,  and  shed  no  light  upon  the  same, 
and  did  not  tend  to  show  who  was  the  ag- 
gressor in  said  difficulty,  nor  the  mind  or 
motive  with  which  defendant  fired  the  fatal 
shot;  and  that  said  testimony  was  prejudi- 
cial to  the  defendant  and  his  case.  Which 
objections  were  by  the  court  overruled,  and 
said  testimony  admitted,  and  said  witnesses 
were  permitted  to  testify  to  the  facts  as 
above  stated." 

Under  their  assignment  questioning  the 
correctness  of  the  court  in  admitting  this 
testimony,  the  appellant  submits  this  propo- 
sition: "Where  the  difficulty  has  ended,  sub- 
sequent acts  or  conduct  on  the  part  of  the 
accused  toward  his  antagonist  Is  not  admis- 
sible either  as  res  gestae  nor  as  the  declara- 
tion of  the  accused,  unless  the  same  are  re- 
lated to  or  explain  the  conduct  of  the  party 
at  the  time  of  the  difficulty.  To  constitute 
a  part  of  the  same  transaction,  though  oc- 
curring shortly  afterwards,  the  subsequent 
conduct  must  distinctly  and  palpably  proceed 
from  the  same  motive  as  the  main  transac- 
tion. Nearness  in  time  is  immaterial,  the 
test  being,  is  the  subsequent  conduct  explan- 
atory of  the  issue  being  investigated?"  The 
writer  is  inclined  to  think  this  proposition 
is  correct  and  for  these  reasons.  Mr.  Rice  in 
his  valuable  work  on  Evidence  quotes  ap- 
provingly a  statement  by  Chief  Justice  Beas- 
ley  of  New  Jersey,  to  the  effect  "that  there 


are  few  problems  involved  In  the  law  of  evi- 
dence more  unsolved  than  what  things  are  to 
be  embraced  in  those  occurrences  that  are 
designated  in  the  law  as  the  res  gestae."  "I 
can  readily  find,"  he  says,  "judicial  rulings  by 
force  of  which  this  testimony  would  be  ex- 
cluded ;  but  I  can  as  readily  find  other  rul- 
ings of  equal  weight  that  would  sanction  Its 
admission.  This  result  has  grown  out  of  the 
difficulty  of  applying,  with  anything  like  pre- 
cision, general  rules  to  a  class  of  cases  of 
infinite  variety.  In  the  well-considered  case 
of  'Lund  v.  Tyngsborough,  0  Cush.  (Mass.)  42, 
it  is  said:  The  res  gestae  are  different  in  dif- 
ferent cases,  and  it  is,  perhaps,  not  possible 
to  frame  any  definition  which  would  embrace 
all  tbe  various  cases  which  may  arise  In 
practice.  It  Is  for  the  judicial  mind  to  de- 
termine, upon  such  principles  and  tests  as 
are  established  by  the  law  of  evidence,  what 
facts  and  circumstances  in  particular  cases 
come  within  the  Import  of  the  terms.  In 
some  instances,  the  test  indicated  will  be 
found  In  the  rule  that  such  declarations  are 
admissible,  because  they  are  so  connected 
with  an  act,  itself  admissible  as  part  of  the 
res  gestae,  as  to  have  become  incorporated 
with  It  The  declaration  and  the  act  must 
make  up  one  transaction.  Tbe  theory  justi- 
fying this  course  is  that,  when  such  declara- 
tions .are  thus  coupled  with  a  probable  act, 
they  receive  confirmation  from  It;  but  If 
they  stand  alone,  without  such  support,  they 
depend  altogether  for  their  credence  on  the 
veracity  of  the  utterer,  and,  thus  conditioned, 
they  are  pure  hearsay  and  Inadmissible.'  Al- 
luding to  the  rule  that  excludes  hearsay, 
Mr.  Starkle,  1  Stark.  Ev.  p.  66,  says:  'The 
principle  does  not  extend  to  the  exclusion 
of  any  of  what  may  be  termed  real7>r  natu- 
ral facts  and  circumstances  In  any  way  con- 
nected with  the  transaction,  and  from  which 
any  inference  as  to  the  truth  of  the  disput- 
ed fact  can  reasonably  be  made.' "  Hunter 
v.  State,  40  N.  J.  Law,  495.  See  Rice  on 
Evidence,  vol.  3,  p.  128.  On  a  full  discussion 
of  the  whole  matter,  Mr.  Rice  finally  says: 
"The  rule  Is,  as  we  have  seen,  that  the  whole 
transaction  may  be  given  in  evidence.  But 
It  is  impossible  to  deduce,  from  the  authori- 
ties, an  available  rule  as  to  what  shall  be 
deemed  of  the  transaction,  and  what  shall 
not.  The  subsidiary  act  need  not  transpire  at 
the  same  instant  with  the  main  one,  or  al- 
ways even  on  the  same  day;  and,  In  reason, 
as  well  as  in  accordance  with  the  current  of 
the  authorities,  the  time  which  divides  the 
two  is  not  tbe  controlling  consideration, 
though  it  may  be  taken  into  the  account.  It 
Is  presumable  that,  distinctly  and  palpably, 
it  Influenced  or  was  influenced  by  the  main 
act,  or  proceeded  from  the  same  motive?  If 
so,  it  is  admissible ;  otherwise  not  Such  is 
the  doctrine  in  reason ;  and,  it  is  submitted, 
the  current  of  authority  is,  at  least  not  ad- 
verse. Bishop,  Crim.  Proc.  8  1085." 

Now,  let  us  apply  this  doctrine  to  the  facts 
here.   Under  the  proof  above  admitted,  at  the 
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time  of  the  transaction  above  referred  to, 
the  death  wound  had  been  Inflicted;  appel- 
lant was  guilty  then,  or  not  guilty  at  all.  Of 
course,  every  fact  and  circumstance  antece- 
dent to  this  transaction  which  would  perti- 
nently throw  light  on  the  issue  was  admissi- 
ble Certainly,  as  well,  every  subsequent 
act  and  declaration  of  the  appellant  which 
would  pertinently  disclose  his  motive,  Intent, 
attitude,  malice,  or  other  state  of  mind  Il- 
lustrative of  the  question  at  issue  would  be 
admissible.  But  do  these  facts  so  admitted 
come  within  this  rule?  The  evidence  show- 
ed the  difficulty  was  over,  the  parties  sepa- 
rated, going  in  different  directions ;  that  ap- 
pellant had  gone  to  the  store  of  one  Thomp- 
son for  assistance,  and  had  surrendered  his 
weapon;  that  they  met  in  the  drug  store  by 
accident.  There  is  some  question  as  to 
whether  at  that  time  appellant  knew  that 
Mltcham  was  wounded.  He  testifies  that  he 
did  not  know  this  fact  There  Is  some  testi- 
mony indicating  that  he  did.  It  is  undoubt- 
edly true  that  he  did  not  know,  and  could 
not  In  the  nature  of  things  have  known,  how 
seriously  he  was  wounded.  One  of  the  wit- 
nesses, Thompson,  testified  that  he  thought 
that  Mltcham  was  intending  to  use  the  chair 
to  assault  appellant  when  he  took  hold  of  it 
Now,  was  there  anything  In  this  testimony 
explanatory  of  any  part  of  the  difficulty  in 
which  Mltcham  was  shot?  What  was  It  that 
appellant  said  or  did  that  related  to  this  dif- 
ficulty? What  was  said  or  done  that  could 
throw  any  light  on  the  shooting,  or  which 
would  indicate  who  was  the  aggressor,  how 
It  arose,  or  who  was  to  blame?  It  is  obvious 
that,  In  view  of  the  desperately  wounded 
condition  of  the  deceased,  the  admission  of 
this  testimony  was  calculated  to  arouse  the 
prejudice  and  inflame  the  passions  of  the 
jury.  The  testimony  showed  be  was  badly 
hurt,  was  looking  for  a  doctor,  had  stated 
before  he  reached  the  drug  store  that  he  was 
going  to  die,  and  the  anger  and  rage  of  ap- 
pellant, and  his  effort  to  do  him  violence, 
were  calculated  seriously  to  prejudice  appel- 
lant Now,  Mr.  Rice  says,  the  rule  is,  "Is  it 
presumable  that  distinctly  and  palpably,  it 
influenced  or  was  influenced  by  the  main  act 
or  proceeded  from  the  same  motive?"  Is  It 
not  clear  that  from  the  demonstration  of  the 
deceased,  the  acts  and  declarations  of  the 
defendant  In  view  of  deceased's  seriously 
wounded  condition,  were  Just  as  consistent 
with  his  innocence  as  with  his  guilt,  and  they 
are  as  naturally  attributable  to  a  feeling  of 
outrage  on  his  part  from  a  serious  and,  as  he 
claimed  unjust  attack  on  him  by  Mltcham  as 
to  any  other  motive;  and  where,  as  in  this 
rase,  he  neither  did  anything  nor  said  any- 
thing which  could  in  any  just  or  proper 
sense  be  said  to  have  any  proper  relation  to 
what  had  occurred  In  the  first  difficulty,  as 
explanatory  of  its  origin  or  as  Indicative  of 
who  was  the  aggressor  or  who  was  to  blame, 
but  was  ratber  the  expression  of  his  then 
state  of  mind  attributable  to  the  fact  that 


he  had  been  assaulted  by  deceased  and  re- 
ceived severe  and  dangerous  wounds.  The 
majority  hold,  however,  that  the  evidence 
was  admissible,  and  that,  in  connection  with 
the  special  charge  given  at  request  of  counsel 
for  appellant  there  was  no  error  committed 
in  respect  to  this  matter. 

3.  Complaint  is  made  of  the  following  por- 
tion of  the  court's  charge:  "Where  a  party 
is  assaulted  and  his  adversary  apparently 
abandons  the  difficulty,  he  has  no  right  to 
pursue  or  fire  upon  him,  unless  it  is  neces- 
sary to  do  so  In  order  to  protect  himself  from 
a  renewal  of  the  unlawful  attack.  In  such 
a  case  he  may  lawfully  pursue,  and  his  right 
to  pursue  continues  as  long  as  the  necessity 
continues,  and  ceases  when  the  necessity 
ceases.  In  other  words,  if  It  is  necessary 
for  the  assailed  to  pursue  and  shoot  in  order 
to  protect  himself  from  a  renewal  of  the  un- 
lawful attack,  he  may  lawfully  pursue  and 
shoot  and  his  right  to  do  so  continues  as 
long  as  this  necessity  continues,  and  ceases 
when  the  necessity  ceases,  and  the  test  of  the 
necessity  is  the  reasonable  belief  of  the  per- 
son assailed."  This  charge  is  complained  of, 
and  It  is  urged  that  the  use  of  the  word  "ap- 
parently" was  calculated  to  lead  the  jury 
to  believe  that  a  mere  retreat  on  the  part  of 
deceased,  apparently  abandoning  the  difficul- 
ty, would  cut  off  appellant's  right  to  continue 
to  shoot ;  and  it  is  subject  to  the  further  ob- 
jection that  the  retreat  must  be  for  the  pur- 
pose of  procuring  another  weapon  with  which 
to  return  to  the  difficulty,  before  such  retreat 
will  constitute  an  abandonment  Consider- 
ing the  charge  here  criticised  in  connection 
with  the  whole  charge,  it  is  evident  that 
the  court  used  the  word  "apparently"  in  the 
sense  of  "evidently,"  "obviously,"  or  "clear- 
ly." In  a  later  paragraph  the  court  thus  in- 
structed the  jury  in  connection  with  this 
same  matter:  "If  you  And  from  the  evidence 
that  John  R.  Mltcham  made  on  unlawful  as- 
sault upon  the  defendant  with  a  notary  seal, 
and  that  said  Mltcham  in  good  faith  aban- 
doned the  difficulty  and  retreated  in  good 
faith,  and  defendant  so  understood  it  end 
followed  and  shot  and  killed  said  Mltcham, 
he,  the  defendant  would  not  be  guilty  of  any 
higher  offense  than  manslaughter.  On  the 
other  hand,  If  it  reasonably  appeared  to  de- 
fendant as  viewed  from  bis  standpoint  at 
the  time,  that  said  Mltcham  was  not  retreat- 
ing In  good  faith,  but  that  by  retreating  he 
was  seeking  a  vantage  ground  or  a  weapon 
to  renew  the  attack,  then  defendant  would 
have  the  right  to  pursue  and  to  shoot  de- 
ceased, as  long  as  It  reasonably  appeared  to 
defendant  to  be  necessary  for  his  own  self- 
defense,  and,  if  under  such  circumstances  de- 
fendant shot  and  killed  deceased,  you  should 
return  a  verdict  of  not  guilty."  Here  in  ex- 
press terms  the  Jury  are  required  to  find  that 
Mltcham  In  good  faith  abandoned  the  diffi- 
culty and  retreated  in  good  faith,  and  de- 
fendant so  understood  it  The  charge  was 
probably  so  framed  as  not  to  have  been  right 
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readily  understood  by  the  Jury,  and  we  sug- 
gest  on  another  trial  that  It  be  bo  phrased  as 
not  to  be  open  to  criticism  or  objection. 

4.  There  are  a  great  many  other  questions 
arising  In  the  case  which  seem  to  hare  been 
contested  with  great  vigor  and  zeal  on  both 
sides,  and  which  we  have  carefully  consid- 
ered, and  it  Is  our  judgment  that,  except  In 
the  respects  above  noted,  appellant  has  re- 
ceived a  fair  and  impartial  trial,  and  that 
there  was  no  error  In  the  ruling  of  the  court 
In  respect  to  any  of  the  other  matters  called 
to  our  attention. 

For  the  error  pointed  oat,  the  judgment  is 
reversed  and  the  cause  Is  remanded. 


MORROW  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  8, 
1909.   Rehearing  Denied  June  23,  1909.) 

1.  J tray  (f  131*}— Examination— Voib  Dibs. 

Where,  in  a  prosecution  for  unlawfnl  sale 
of  liqnor,  the  state  expected  to  rely  on  the  tes- 
timony of  a  private  detective,  it  was  not  error 
to  permit  private  counsel  for  the  state  on  the 
voir  dire  examination  of  jurors  to  state  that 
the  law  did  not  require  corroboration  of  the 
evidence  of  a  private  detective,  and  that  it  stood 
in  respect  to  the  case  as  a  testimony  of  any 
other  witness,  and  to  ask  the  jury  as  to  their 
attitude  and  prejudice,  if  any,  against  the  tes- 
timony of  a  detective  as  a  witness,  as  a  basis 
for  intelligently  exercising  peremptory  chal- 
lenges. 

[Ed.  Note.— For  other,  cases,  see  Jury,  Cent 
Dig.  H  561-508;  Dec.  Dig.  |  131.*] 

2.  Criminal  Law  (|  1166%*)  —  Statements 
of  judge— wlthdbawal— pbejudice. 

In  a  prosecution  for  illegal  sale  of  intoxi- 
cating liquors,  the  court,  in  accordance  with 
the  request  of  a  private  prosecuting  attorney, 
under  Pen.  Code  1895,  art  407,  providing  that 
a  person  purchasing  intoxicating  liquor  from 
any  one  who  sells  it  in  violation  of  law  is  not 
an  accomplice,  stated  to  the  jury  orally  that 
while  it  was  true  that  detectives  were  like  other 
witnesses  in  the  case  and  would  not  have  to  be 
corroborated  by  other  testimony,  yet  he  would 
not  charge  the  jury  to  that  effect  In  his  written 
charge.  On  objection,  the  court  withdrew  the 
remark  and  instructed  the  jury  not  to  consider 
it  Held,  that  the  court's  statement  was  not 
prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  3125;  Dec.  Dig.  5  1166%.*] 

3.  Criminal  Law  (§  706*)— Owes  of  Evi- 
dence—Exceptions. 

An  exception  leveled  against  a  statement 
of  counsel  in  discussing  a  ruling  of  the  court 
on  a  question  of  evidence  in  the  presence  of  the 
jury  is  unavailable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1661;  Dec.  Dig.  {  706.*] 

4.  Witnesses  ({  330*) — CBOfis -Examination — 
Credibility. 

Where.in  a  prosecution  for  illegally  selling 
liqnor  on  February  4,  1907,  defendant's  wife 
testified  that  he  was  ill  and  confined  to  His  bed 
on  that  day  and  for  several  days  succeeding,  the 
state  was  properly  allowed  to  ask  her  on  cross- 
examination  if  she  did  not  know  that  there  were 
8  or  lO  indictments  against  her  husband  for 
selling   intoxicating  liquor   during  February, 


1907,  on  the  very  days  she  testified  ha  was  ill, 
to  affect  her  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1106;  Dec.  Dig.  f  330.*] 

5.  Witnesses  (J  256*)  —  Examination  —  Re- 
freshing Memory— Memorandum  Book. 

A  witness  testified  that  be  knew  the  al- 
leged wrongful  sale  of  liquor  was  made  on  Feb- 
ruary 4th  as  alleged,  because  he  made  a  mem- 
orandum of  the  fact  in  a  book  kept  by  him  at 
the  time,  and  that  he  had  recently  refreshed 
his  memory  from  the  book.  Defendant  then 
requested  that  the  witness  produce  the  book, 
and  for  permission  to  cross-examine  the  witness 
with  reference  thereto.  Held  that,  it  appearing 
that  the  book  contained  memoranda  with  ref- 
erence to  various  other  charges  against  defend- 
ant and  other  persons  against  whom  prosecu- 
tions were  pending,  the  court  properly  refused 
to  require  the  production  of  the  book,  when  de- 
fendant declined  to  limit  his  cross-examination 
to  the  memorandum  therein  relating  to  the 
transaction  under  investigation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  891 ;  Dec.  Dig-  §  256.*] 

6.  Criminal  Law  (J  434*)  —  Evidence  —  Ac- 
count Books. 

Where,  in  a  prosecution  for  alleged  illegal 
sale  of  liquor,  defendant  claimed  an  alibi  and 
sought  to  prove  by  entries  in  a  physician's 
ledger  that  be  was  attended  by  a  physician  on 
the  day  in  question,  and  produced  the  physi- 
cian's books,  which  showed  charges  against  de- 
fendant for  visits,  and  the  state  claimed  that 
the  entry  covering  the  day  in  question  was 
fictitious  and  not  made  at  the  time  nor  in  the 
usual  course  of  business,  the  court  did  not  err 
in  permitting  the  introduction  of  other  pages  of 
the  ledger  as  bearing  on  the  bona  fides  of  the 
entry  in  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1023;  Dec  Dig.  {  484.*] 

7.  Witnesses  (i  286*)  —  Re-examination  — 
Scope. 

Where,  in  a  prosecution  for  Illegal  sale  of 
liquor,  a  detective  employed  by  a  law  and  order 
league  was  the  states  main  witness,  and  de- 
fendant cross-examined  him  with  great  vigor, 
suggesting  perjury,  collusion,  and  that  he  must 
earn  his  money  by  getting  cases,  right  or  wrong, 
and  intimations  that  might  disgrace  him,  the 
court  properly  permitted  the  state  to  re-examine 
concerning  his  employment,  and  to  show  that  it 
made  no  financial  difference  to  him  whether 
defendant  was  convicted  or  acquitted. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  997;  Dec  Dig.  f  286.*] 

8.  Criminal  Law  (g  829*) —Instructions  — 
Requested  Charge. 

It  Is  not  error  to  refuse  a  requested  charge 
which  is  in  substance  the  same  as  an  instruc- 
tion given  in  the  court's  general  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011 ;  Dec.  Dig.  {  829.*] 

Appeal  from  Navarro  County  Court;  C. 
L.  Jester,  Judge. 

Ben  Morrow  was  convicted  of  unlawful 
sale  of  liquor,  and  he  appeals.  Affirmed. 

Callicut  &  Call  and  W.  W.  Ballew,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
and  Richard  Mays,  for  the  State. 

RAMSEY,  J.  The  conviction  In  this  case 
was  for  the  unlawful  sale  of  Intoxicating 
liquors,  the  punishment  being  assessed  at 
a  fine  of  $100  and  20  days'  confinement  In 
the  county  Jail.    The  record  Is  very  volu- 


•For  other  cues  see  tarn*  topic  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1307  to  date,  A  Reporter  Inde&M 
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minora,  and  many  questions  are  raised  by 
counsel  (or  appellant,  the  more  Important 
of  which  we  will  now  consider. 

1.  It  Is  urged  that  the  court  erred  In  per- 
mitting private  counsel  upon  the  voir  dire 
examination  of  the  jurors  to  state,  over 
appellant's  objection,  that  the  witness  upon 
whose  testimony  a  conviction  would  be 
sought  was  a  private  detective,  and  that 
the  law  does  not  require  his  evidence  to  be 
corroborated,  but  that  the  same  stood  In 
respect  to  the  case  as  the  testimony  of  any 
other  witness,  and  that  the  court  would  so 
charge  them;  and  that  the  court  erred  In 
stating  to  the  jury,  orally,  that  while  It 
was  true  that  detectives  were  like  other  wit- 
nesses in  the  case,  and  would  not  have  to 
be  corroborated  by  other  testimony,  yet  he 
would  not  charge  the  jury  to  this  effect  In 
his  written  charge.  The  statement  of  coun- 
sel for  the  prosecution  was  a  correct  state- 
ment of  the  law,  and  It  was  proper,  with 
a  view  of  exercising  intelligently  his  peremp- 
tory challenges,  to  ask  the  jury  with  refer- 
ence to  their  attitude  and  prejudice,  if  any, 
against  the  testimony  of  a  witness  of  this 
kind.  The  bill  of  exceptions  as  approved 
by  the  court  states  that  when  the  matter 
was  under  discussion  he  stated  to  counsel 
in  the  presence  of  the  jury  that  he  under- 
stood the  law  to  be  that  a  detective  or  the 
purchaser  of  Intoxicating  liquors  need  not 
be  corroborated,  but  that  he  would  not  so 
charge.  Thereupon  appellant's  counsel  ex- 
cepted to  the  court's  statement  that  he 
so  understood  It  to  be  the  law,  and  the 
court  thereupon  stated  that  be  would  with- 
draw the  remark,  and  Instructed  the  jury 
that  they  would  not  consider  it.  We  can- 
not see,  under  the  explanation  of  the  court, 
that  there  was  any  error*  committed,  and 
In  any  event,  when  upon  objection  the 
statement  of  the  court  was  withdrawn, 
that  appellant  could  have  been  Injured  there- 
by. See  article  407  of  the  Penal  Code  of 
1895  for  ample  warrant  for  the  action  of 
the  court  This  article  is  as  follows:  "When 
the  sale  of  Intoxicating  liquor  has  been  pro- 
hibited in  any  county,  justice  precinct,  city 
or  town,  the  repeal  of  such  prohibition  shall 
not  exempt  from  punishment  any  person 
who  may  have  offended  against  any  of  the 
provisions  of  the  law  while  it  was  in  force, 
and  the  fact  that  a  person  purchases  in- 
toxicating liquor  from  any  one  who  sells  It 
in  violation  of  the  provisions  of  this  chapter 
shall  not  constitute  such  person  an  accom- 
plice." 

2.  It  is  urged  that  the  court  erred  In  per- 
mitting private  counsel  for  the  prosecution 
to  repeatedly  ask  the  witness  Hodge  if  he 
was  at  the  defendant's  place  of  business 
during  the  month  of  February,  1907,  and,  if 
so,  if  he  saw  appellant,  and  after  the  court 
had  excluded  the  question  npon  objection 
of  counsel,  and  Id  permitting  said  private 
counsel  to  renew  said  question  and  state 
In  the  presence  of  the  Jury  that  the  testi- 


mony was  material  and  legitimate  In  this, 
that  he  expected  to  prove  by  this  witness 
and  the  cashier  of  the  City  National  Bank 
that  the  defendant  was  in  bis  place  of  busi- 
ness during  the  month  of  February,  1907, 
and  that  the  witness  Hodge  saw  appellant 
in  his  place  of  business  on  the  9th  of  Feb- 
ruary, 1907,  which  would  contradict  and 
Impeach  the  testimony  of  appellant's  wife 
and  of  Dr.  Hodge,  and  that  be  expected  to 
prove  by  one  Cheney,  the  cashier  of  the 
bank,  that  appellant  personally  made  de- 
posits in  the  City  Bank  during  the  time  ap- 
pellant's wife  testified  be  was  at  home  sick 
In  bed.  In  approving  this  bill,  the  court 
says:  "It  Is  proper  to  state  in  connection 
with  this  bill  that,  when  the  evidence  was 
first  tendered,  the  defendant  objected,  and 
this  objection  the  court  sustained.  The 
state's  counsel,  in  arguing  tne  admissibility 
of  the  evidence  after  the  court  ruled,  enact- 
ed the  above-described  scene  in  his  effort 
to  Induce  the  court  to  reverse  his  ruling." 
It  will  be  seen,  therefore,  that  it  is  not  com- 
plained that  the  actual  ruling  of  the  court 
is  erroneous,  but  the  exception  is  leveled 
against  the  statement  of  counsel  in  discuss- 
ing the  matter  to  the  court  and  In  the  pres- 
ence of  the  Jury.  We  know  how  difficult 
it  is,  often,  to  intelligently  discuss  the  ad- 
missibility of  testimony  without  a  state- 
ment of  the  substance  at  least  of  the  testi- 
mony to  be  offered  in  evidence  and  its  rela- 
tion to  the  case  at  bar.  If  we  were  to  adopt 
the  rule  that  cases  will  be  reversed  because 
of  the  statements  or  argument  of  counsel 
on  questions  of  law  before  the  court  In  the 
presence  of  the  Jury,  It  would,  we  believe, 
be  seldom  found  that  any  conviction  could 
be  sustained  where  there  was  a  serious 
contest,  because  it  would  not  often  happen 
that  counsel  for  the  state  would  be  correct 
in  every  case  where  testimony  was  offered; 
and  to  reverse  the  Judgment  where  the  sup- 
posed misconduct  went  only  to  the  extent 
of  a  vigorous  insistence  of  counsel's  opinion, 
with  illustrations  of  his  views,  would  be  a 
doctrine  both  new  and  dangerous. 

3.  Again,  it  is  urged  that  the  court  erred 
in  permitting  counsel  for  the  state  to  ask 
tne  wife  of  appellant  If  she  did  not  know 
that  there  were  8  or  10  indictments  against 
her  husband  for  the  sale  of  intoxicating 
liquor  during  the  month  of  February,  1907, 
for  the  very  days  she  had  sworn  defendant 
was  confined  to  bis  bed,  and  requiring  the 
witness  to  answer  the  same  over  the  objec- 
tion of  defendant's  counsel.  It  should  be 
stated  In  this  connection  that  appellant 
stood  charged  with  the  sale  of  Intoxicating 
liquor  on  the  4th  day  of  February,  1907. 
His  wife  had  testified  to  his  sickness,  on 
that  day  and  for  several  days  succeeding. 
If  appellant  was  not  sick  Immediately  suc- 
ceeding the  day  charged,  It  would  furnish 
some  ground  of  attack  upon  her  testimony 
that  he  was  not  sick  on  February  4th.  If 
it  be  true  that  there  were  prosecutions  cov- 
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erlng  many  days  after  February  4th,  it 
would  furnish  some  ground  of  attack  upon 
her  testimony,  and  that  it  was  Induced  by 
her  knowledge  of  the  charges  against  him 
on  the  days  succeeding  February  4,  1007. 
Tbe  court  states,  in  explanation  of  the  bill, 
that  this  testimony  was  only  admitted  on 
cross-examination  for  the  purpose  of  affect- 
ing the  credibility  of  the  witness  (defend- 
ant's wife)  before  the  jury,  and  tbe  court  so 
stated  at  the  time.  Being  thus  limited,  it  is 
clear  to  our  minds  tbat  its  reception  was 
not  erroneous.  On  the  contrary,  as  affect- 
ing her  credibility,  it  was  proper  to  be  con- 
sidered. 

4.  It  is  next  urged  that  the  court  erred  in 
not  permitting  counsel  for  tbe  defendant  to 
cross-examine  the  witness  H.  O.  Mugrage 
upon  the  entries  made  by  him  in  his  memo- 
randum book,  and  to  inspect  said  book  and 
offer  same  in  evidence.  This  witness  had  tes- 
tified, in  substance,  to  the  effect  that  he 
knew  the  alleged  sale  was  made  on  the  4th 
day  of  February,  because  he  made  a  memo- 
randum of  the  fact  in  a  memorandum  book 
kept  by  him  at  the  time,  and  that  he  had 
recently  refreshed  his  memory  from  this  book. 
He  was  asked  by  counsel  for  appellant  where 
the  book  was,  to  which  he  replied  he  thought 
the  county  attorney  had  it  Thereupon  the 
bill  recites  that  the  appellant  asked  the  court 
to  require  the  witness  to  produce  the  memo- 
randum book  and  to  permit  the  defendant  to 
examine  the  same  and  cross-examine  the  wit- 
ness in  regard  thereto,  which  the  court  re- 
fused to  do.  It  should  also  be  stated  that 
it  appeared  that  there  were  memoranda  in 
this  book  In  reference  to  various  charges 
against  appellant  and  other  persons  against 
whom  prosecutions  were  then  pending.  In 
explanation  of  the  bill,  and  in  approving  the 
same,  the  court  says:  "Counsel  for  the  state, 
under  the  ruling  of  the  court,  offered  to  sub- 
mit to  the  examination  by  counsel  for  de- 
fendant of  the  memorandum  made  in  regard 
to  the  particular  case  on  trial,  but  they  de- 
clined to  examine  it,  claiming  'that  the  mem- 
orandum book  is  subject  to  inspection  for 
cross-examination,  and  we  want  to  examine 
him  (witness)  on  that  book.'  Whereupon  the 
court  said,  'I  refuse  to  require  him  to  get 
that  book,  except  with  reference  to  tbe  par- 
ticular transaction  at  issue.  That  question 
has  been  threshed  out'  The  court  had  in 
short  ruled  that  defendant  could  only  ex- 
amine the  memo,  book  with  reference  to  this 
transaction,  and  this  defendant  refused  to 
do."  The  btyl  does  not  disclose  how  an  ex- 
amination of  the  entries  of  the  book  concern- 
ing other  offenses  could  have  thrown  any 
light  upon  or  aided  appellant  in  any  way  in 
defense  of  the  offense  charged  in  this  case. 
Ordinarily,  at  least,  where  an  examination 
of  memoranda  is  permitted  in  respect  to  the 
particular  matter  under  investigation,  this 
ought  to  be  held  sufficient.  If  there  were 
special  circumstances  making  it  Important 


or  necessary  that  an  examination  of'  the 
memoranda  of  other  transactions  should  be 
permitted,  this  fact,  and  the  connection  be- 
tween such  other  transactions  and  the  one 
under  investigation,  should  be  shown.  We 
do  not  think,  as  presented,  there  was  any  er- 
ror in  the  action  of  the  court  in  respect  to 
this  matter. 

6.  Again,  it  is  urged  that  the  court  erred 
in  compelling  Dr.  Hodge  to  produce  bis  books 
for  the  years  of  1906,  1007,  and  1008,  and 
in  permitting  tbe  state  to  cross-examine  him 
in  respect  to  all  the  entries  therein,  because 
such  course  was  improper,  and  the  examina- 
tion should  have  been  limited  to  the  entry 
made  on  the  4th  of  February,  1007.  We 
think,  as  this  matter  is  presented,  that  there 
was  no  error  in  the  action  of  the  court  in 
respect  thereto.  Dr.  Hodge  had  testified  in 
substance  to  an  entry  in  his  books,  wherein 
he  charged  his  visits  and  prescriptions  for 
appellant  He  had  stated  that  he  testified 
from  entries  In  the  books,  and  not  from  any 
independent  recollection  as  to  dates.  There 
were  certain  Items  dated  February  4th  and 
5th,  all  pertaining  to  the  account  of  appel- 
lant The  state  then  offered  in  evidence  tbe 
remainder  of  Dr.  Hodge's  books;  also  two 
prescriptions  from  Cranford  &  Bagby's  drug 
store.  The  court  admitted  in  evidence  all 
the  books  of  Dr.  Hodge  for  the  purpose  of 
showing  the  general  appearance  of  the  hand- 
writing as  it  related  to  the  entries  made  in 
the  book  introduced  by  defendant  and  with 
special  reference  to  the  date,  February  4, 
1907.  This  was  upon  tbe  issue  presented  by 
the  state  that  the  said  last-named  entry — 
that  is,  the  entry  of  February  4,  1907 — was 
an  afterthought  and  fictitious,  and  not  made 
in  good  faith  at  that  time,  nor  in  the  usual 
course  of  business.  The  court  also  admitted 
the  several  entries  on  the  daybook  for  1007, 
for  the  month  of  February  (4th,  5th,  6th,  and 
8th),  and  the  pages  of  the  ledger  from  page  17 
to  61,  inclusive.  The  court  stated  at  the 
time  that  he  had  only  admitted  these  entries 
as  bearing  upon  the  bona  fides  of  the  entries 
introduced  by  appellant.  Of  course,  if  there 
was  an  issue  of  the  bona  fides  of  the  entry  of 
date  February  4,  1007,  or  a  question  as  to 
whether  same  was  made  in  tbe  usual  course 
of  business,  there  would  seem  to  be  no  doubt 
of  the  correctness  of  the  court's  action,  and 
that  it  should  be  sustained.  There  seems  to 
be  some  Blight  warrant,  at  least  for  this  con- 
tention on  the  part  of  the  state.  Besides,  if 
the  court  had  erred,  unless  there  was  some- 
thing in  the  other  entries  which  might  have 
had  the  effect  of  prejudicing  the  rights  of  ap- 
pellant or  In  some  way  injuring  him,  the  only 
effect  of  the  admission  of  these  other  entries 
would  be  to  unnecessarily  incumber  the  rec- 
ord, and  would  furnish  no  ground  to  reverse 
the  judgment. 

6.  Complaint  is  made  that  the  court  erred 
in  permitting  counsel  for  the  state  to  ask  the 
witness  Mugrage  on  re- examination  some  de- 
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tails  with  reference  to  his  employment  by  the 
Law  and  Order  League  to  Navarro  county. 
Counsel  for  appellant  had  cross-examined 
this  witness  with  great  vigor,  and  his  cross- 
examination  bristled  with  suggestions  of  per- 
jury, false  swearing,  collusion,  suggestions 
that  he  must  earn  his  money  by  getting  cases, 
right  or  wrong,  and  by  intimations  that 
might  disgrace  the  witness.  On  re-examina- 
tion he  was  asked,  among  other  things,  if  it 
Is  not  a  fact  that  bis  sole  employment  was  by 
the  Law  and  Order  League  in  Navarro  coun- 
ty, by  the  gentlemen  who  brought  him  here 
— was  to  detect  these  lawbreakers  and  whisky 
sellers — and  whether  he  had  ever  swindled 
them  out  of  a  cent,  and  whether  It  made  any 
difference  to  him  whether  the  defendant  was 
convicted  or  acquitted,  and  whether  he  re- 
ceived a  sum  fixed,  and  matters  of  that  sort. 
In  view  of  the  cross-examination  by  counsel 
for  appellant,  we  cannot  see  how  this  ex- 
amination went  beyond  the  rules  of  propriety, 
and  we  are  convinced  that  in  any  event  this 
line  of  re-examlnatlon  was  invited  by  the  na- 
ture and  scope  of  the  cross-examination. 

7.  There  is  a  number  of  other  similar  ques- 
tions raised,  the  discussion  of  which  would 
require  more  time  and  space  than  we  think 
their  importance  demands.  We  have  exam- 
ined all,  and  we  think  that  there  was  no  such 
error  in  the  conduct  of  the  trial  in  the  pro- 
duction of  testimony  as  would  warrant  a 
reversal. 

8.  The  thirteenth  assignment  of  error  is 
that  the  court  erred  in  refusing  to  give  ap- 
pellant's special  charge  upon  the  question  of 
alibi.  On  this  question  appellant  requested 
two  special  instructions.  One  of  them  was, 
to  substance,  given  by  the  court  to  his  general 
charge.  On  this  question  the  court  Instruct- 
ed the  Jury  as  follows:  "Among  other  defens- 
es set  up  by  the  defendant  is  that  of  alibi, 
so  called  to  law;  that  is,  that  if  there  was 
an  unlawful  sale  of  intoxicating  liquor  to  H. 
O.  Mugrage  at  the  Jockey  Club  on  February 
4,  1907,  as  charged,  that  the  defendant  was 
at  the  time  of  such  alleged  sale,  if  any,  at  an- 
other and  a  different  place  from  that  at 
which  such  sale  is  alleged  to  have  taken 
place,  and  that  the  defendant  was  not  and 
could  not  have  been  the  person  who  made 
such  sale,  if  any  made.  Now,  If  you  entertain 
a  reasonable  doubt  as  to  the  presence  of  the 
defendant  at  the  time  and  the  place  of  the 
alleged  sale  (if  any),  and  entertain  a  reasona- 
ble doubt  that  at  that  time  he  may  not  have 
been  elsewhere  or  at  home  sick,  then  the 
defendant  is  entitled  to  the  benefit  of  that 
doubt,  and  the  jury  should  acquit  defendant." 
The  charge,  the  refusal  of  which  is  complain- 
ed of,  la  as  follows:  "You  are  instructed  at 
the  request  of  defendant  that  the  defense 
set  up  by  the  defendant  is  that  known  to 
legal  phraseology  as  an  alibi,  that  is,  that 
if  there  was  a  sale  of  intoxicating  liquor 
made  to  H.  O.  Mugrage  on  February  4,  1907, 


in  defendant's  place  of  business,  that  the  de- 
fendant was  at  the  time  of  such  sale  at  an- 
other and  different  place,  to  wit,  was  at 
home  sick,  and  was  therefore  not  and  could 
not  have  been  the  person  who  made  the  sale. 
Now,  therefore,  if  you  entertain  a  reasona- 
ble doubt  of  the  presence  of  the  defendant 
at  the  time  and  place  of  the  alleged  sale,  and 
entertain  a  reasonable  doubt  that  at  that 
time  he  may  not  have  been  elsewhere  or  at 
home  sick,  the  defendant  is  entitled  to  the 
benefit  of  that  doubt,  and  the  jury  should  ac- 
quit him."  We  confess  that  we  can  see  prac- 
tically no  difference!  in  the  charge  of  the 
court,  and  that  the  refusal  of  which  it  is 
claimed  to  be  erroneous,  and  having  given, 
as  we  believe,  a  wholly  unexceptional  charge 
on  alibi,  the  court  was  not  called  upon  to 
emphasize  this  defense  by  giving  another 
charge. 

9.  We  have  gone  carefully  over  the  record, 
and  are  convinced  that  If  the  facts  testified 
to  by  Mugrage  were  true,  which  the  jury  set- 
tled adversely  to  the  appellant,  there  were  no 
such  errors  committed  on  the  trial  of  the  case 
as  would  justify  us  to  reversing  the  judg- 
ment of  conviction.  It  is  therefore  ordered 
that  the  Judgment  of  conviction  be,  and  the 
same  is  hereby,  in  all  things  affirmed. 


TEXAS  *  N.  O.  R.  CO.  v.  McDONALD. 

(Court  of  Civil  Appeals  of  Texas.    May  15, 
1909.    Rehearing  Denied  June  8,  1909.) 

1.  Limitation  of  Actions  (§  127*)— Amend- 
ment to  Pleading b. 

An  amendment  to  a  petition  which  sets  up 
no  new  cause  of  action,  but  which  simply  va- 
ries or  expands  the  allegations  in  support  of  the 
cause  of  action  stated,  relates  back  to  the  com- 
mencement of  the  action,  and  the  running  of 
limitations  against  a  claim  so  pleaded  is  arrest- 
ed at  that  point,  but  an  amendment  which  in- 
troduces a  new  cause  of  action,  and  makes  a 
new  demand,  does  not  relate  back,  but  is  equiv- 
alent to  a  fresh  suit  on  a  new  cause  of  action 
and  limitations  continue  to  run  until  the  amend- 
ment is  filed. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ({  544,  545;  Dec.  Dig.  | 
127.*] 

2.  Limitation  of  Actions  ((  127*)— Amend- 
ment to  Pleadings. 

Where  the  gravamen  of  the  charge  in  the 
petition  was  that  railroad  employes  negligently 
ran  a  car  over  plaintiff,  an  employe  of  a  third 
person,  while  unloading  cars,  an  amended  peti- 
tion alleging  that  the  railroad  employes  bo  neg- 
ligently ran  a  car  with  knowledge  of  plaintiff  s 
peril  did  not  change  the  transaction  so  as  to 
present  a  new  cause  of  action,  and  the  running 
of  limitations  against  it  was  arrested  at  the 
commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  St  544,  545;  Dec.  Dig.  { 
127.*] 

3.  Railroads  (§  400*)— Injuries  to  Person 
on  Track— Negligence— Question  for  Ju- 
ry. 

Whether  any  of  the  trainmen  in  charge  of 
an  engine  saw  or  knew  of  the  peril  of  plaintiff 
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at  the  time  can  were  moved  held,  trader  the  ev- 
idence, for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1873,  1875;  Dec.  Dig.  {  400.*] 

4.  Trial  (I  191*)  —  Inbtbuotxons  —  Assump- 
tion or  Facts. 

Where  the  issue  of  whether  a  trainman 
knew  of  the  peril  of  plaintiff  on  the  track  was 
submitted  to  the  jury,  an  instruction  that,  if  the 
trainman  actually  saw  plaintiff  in  a  position  of 
danger  in  time  to  have  prevented  injury  to  him 
"by  the  means  *  *  *  that  a  man  of  ordina- 
ry prudence  could  and  would  have  used  under 
the  circumstances,"  the  verdict  must  be  for 
plaintiff,  was  not  erroneous  as  implying  that  a 
man  of  ordinary  prudence  could  and  would  as 
a  fact  have  used  means  under  the  circumstan- 
ces. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  428-430;  Dec.  Dig.  |  191.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Kittrell,  Judge. 

Action  by  Ed  McDonald  against  the  Texas 
ft  New  Orleans  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Baker,  Botts,  Parker  ft  Garwood,  and  Lane, 
Jackson,  Kelley  ft  Wolters,  for  appellant  R. 
R.  Hazelwood  and  Lovejoy  ft  Parker,  for  ap- 
pellee. 

PLEASANTS,  0.  J.  This  is  a  suit  to  re- 
cover damages  for  personal  Injuries  brought 
by  appellee  against  appellant.  There  was  a 
former  appeal  in  the  case,  the  opinion  of  the 
Supreme  Court  on  said  appeal  being  reported 
in  99  Tex.  207,  88  S.  W.  201-203.  The  second 
amended  petition  upon  which  the  trial  was 
had  from  which  the  former  appeal  was  tak- 
en, after  alleging  that  plaintiff  was  Injured  on 
July  24, 1903,  while  in  the  employ  of  one  Shea, 
a  contractor  who  was  unloading  gravel  from 
cars  on  a  siding  of  defendant  road  in  the 
city  of  Houston,  by  being  struck  and  ran 
over  by  said  gravel  cars  which  were  sudden- 
ly pnt  In  motion  by  the  employes  of  defend- 
ant backing  an  engine  on  said  siding  and 
striking  such  gravel  cars,  contains  the  fol- 
lowing allegations  of  the  negligence  relied 
on  to  entitle  plaintiff  to  recover  for  the  in- 
juries received  by  him:  "That  plaintiff  was 
struck  and  injured  as  aforesaid  as  the  di- 
rect and  proximate  result  of  the  negligence 
and  carelessness  of  the  defendant,  its  serv- 
ants and  employes,  in  this;  that  the  said 
siding  was  not  generally  used  by  defendant 
at  the  time  in  question,  and  for  a  year  or 
more  prior  thereto  had  been  devoted  almost 
exclusively  to  handling  cars  containing  grav- 
el hanled  by  defendant  for  said  Shea  and 
others;  that  the  defendant  had  in  force  at 
the  time  a  rule  or  order  forbidding  its  serv- 
ants and  employes  to  back  any  engine  or  cars 
against  cars  standing  upon  said  siding  for 
unloading  without  first  giving  warning  to 
any  persons  who  might  be  engaged  in  the 
work  of  unloading  such  can,  and  without 
first  ascertaining  that  no  person  connected 
with  the  work  of  unloading  them  was  in  a 


position  of  peril  should  the  cars  be  suddenly 
moved,  which  said  rule  or  order  was  well 
known  to  said  servants  and  employes  In 
charge  of  said  engine;  *  •  •  that  the 
said  siding  was  located  in  a  public  street; 
that  It  was,  and  for  more  than  a  year  had 
been,  the  practice  and  custom  of  laborers  en- 
gaged In  the  work  of  unloading  cars  on  the 
said  siding,  and  of  other  persons  working  in 
the  neighborhood  of  said  siding  at  the  noon 
hour,  to  eat  their  meals  and  rest  near  to 
and  beneath  the  said  cars,  in  the  shade  there- 
of, believing  they  were  safe  in  so  doing;  anil 
it  was  the  custom  and  practice  of  children 
in  the  neighborhood  of  the  said  siding  at 
the  said  time  and  for  a  long  time  prior  there- 
to to  play  upon  and  beneath  the  said  cars, 
all  of  which  facts  were  well  known  to  said 
defendant  and  its  servants  and  employes  In 
charge  of  said  engine,  and  said  servants  and 
employes,  so  knowing  of  the  said  rule  and 
order  and  of  said  practice  and  custom,  and 
knowing  that  at  the  time  plaintiff  and  his 
fellow  laborers  were  probably  eating  their 
dinners,  or  resting  near  to  or  beneath  the  said 
cars,  and  might  be  in  positions  of  peril, 
should  the  cars  be  suddenly  moved,  without 
warning  or  notice  ran  the  said  engine  against 
the  said  cars,  without  ringing  the  bell  or 
sounding  the  whistle,  or  giving  any  warning 
or  notice  whatever,  and  without  using  any 
care  to  ascertain  whether  plaintiff  and  his 
fellow  laborers  were  or  were  not  in  posi- 
tions of  peril  should  the  cars  be'  suddenly 
moved;  that  had  the  said  servants  and  em- 
ployes looked,  as  it  was  their  duty  to  do,  they 
could  and  would  have  seen  plaintiff  and  his 
fellow  laborers,  and  could  and  would  have 
seen  that  they  were  In  positions  of  peril 
should  the  said  cars  be  suddenly  moved  with- 
out warning;  that  had  the  bell  been  rung 
or  the  whistle  sounded,  or  any  other  signal 
given,  plaintiff  could  and  would  have  discov- 
ered the  approach  of  said  engine  and  cars 
and  have  escaped  injury,  and  plaintiff  fur- 
ther says  that  his  said  injury  was  not  the 
result  of  any  negligence  on  his  part,  but,  on 
the  contrary,  he  was  in  the  exercise  of  ordi- 
nary care  nnder  the  circumstances."  After 
the  return  of  the  mandate  on  the  former  ap- 
peal, the  plaintiff  on  December  16,  1907,  filed 
a  third  amended  petition,  which  contains,  in 
addition  to  the  allegation  of  negligence  con- 
tained in  the  second  amended  petition,  the 
following  allegations :  "The  said  servants  and 
employes  in  charge  of  and  connected  with 
the  said  engine,  well  knowing  that  at  the 
time  plaintiff  and  his  fellow  laborers  were 
probably  eating  their  dinners,  or  resting  near 
to  or  beneath  the  said  cars,  and  were  prob- 
ably in  positions  of  peril  should  said  cars  be 
suddenly  moved,  and  seeing  plaintiff  seated 
by  the  side  of  one  of  said  cars  and  realiz- 
ing the  danger  to  which  he  would  be  exposed 
should  the  said  car  be  suddenly  set  in  mo- 
tion, nevertheless  carelessly  and  negligently 
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backed  and  caused  to  be  backed  the  said  en- 
gine and  cars  with  great  force  and  violence 
against  the  cars,  between  McKee  and  Hardy 
streets,  and  thereby  setting  the  said  cars  in 
sudden  motion  and  injuring  plaintiff  as  above 
stated."  The  defendant's  answer  contains 
a  special  exception  raising  the  question  of 
limitation  as  to  the  additional  allegations  of 
negligence  contained  In  the  petition  before 
set  out.  Further  answering,  the  defendant 
denied  all  of  the  allegations  of  the  petition, 
and  specially  pleaded  limitation  of  two  years 
as  to  plaintiff's  right  to  recover  on  the 
grounds  of  negligence  alleged  for  the  first 
time  In  the  third  amended  petition.  It  also 
pleaded  contributory  negligence  on  the  part 
of  plaintiff.  The  trial  by  a  Jury  in  the  court 
below  resulted  In  a  verdict  and  Judgment  in 
favor  of  plaintiff  in  the  sum  of  $7,500. 

The  evidence  shows  that  at  the  time  plain- 
tiff was  injured  he,  with  a  number  of  others, 
was  in  the  employment  of  Mr.  Shea,  a  con- 
tractor engaged  in  iaying  pavements  in  the 
city  of  Houston.  The  gravel  used  In  making 
this  pavement  was  hauled  to  Houston  by  the 
appellant  road,  and  the  cars  loaded  with 
gravel  were  placed  for  unloading  on  a  siding 
of  defendant  road  on  Burnett  street  in  said 
city.  This  street  extends  from  west  to  east 
'through  the  northwestern  portion  of  the  city. 
The  yards  of  appellant  road  are  situated  at 
the  western  end  of  the  street,  and  extend 
eastwardly  along  the  south  side  of  said  street 
a  distance  of  several  blocks.  These  yards 
are  Inclosed  with  a  high  fence  against  which 
the  west  end  of  Burnett  street  abuts.  The 
siding  upon  which  plaintiff  was  Injured 
leaves  defendant's  main  track  in  the  yards 
and  extends  along  Burnett  street  for  a  dis- 
tance of  about  300  yards,  passing  through  a 
gate  in  the  fence  before  mentioned.  The 
east  end  of  the  siding  is  near  Hardy  street, 
which  crosses  Burnett  street  at  right  angles. 
Between  Hardy  street  and  the  gate  before 
mentioned  Burnett  street  Is  crossed  at  right 
angles  by  McKee,  Chapman,  and  Gano  streets 
In  the  order  named.  These  streets  are  each 
60  feet  wide  and  are  about  300  feet  apart 
The  east  end  of  the  siding  Is  about  35  feet 
west  of  the  west  line  of  Hardy  street 

On  the  day  plaintiff  was  injured  and  for 
a  day  or  two  prior  thereto,  he  and  a  number 
of  other  employes  of  Mr.  Shea  was  engag- 
ed in  unloading  gravel  from  a  train  of  10  or 
12  cars  which  had  been  placed  on  said  siding 
to  be  unloaded.  When  the  cars  were  placed 
on  the  siding,  the  train  was  cut  so  that  none 
of  the  streets  crossing  the  siding  would  be 
blocked.  The  evidence  Is  conflicting  as  to 
the  number  of  cars  east  of  McKee  street; 
the  number  fixed  by  the  witnesses  varying 
from  three  to  six.  At  the  time  plaintiff  was 
injured,  he  and  the  others  engaged  in  un- 
loading the  cars  had  stopped  work  for  din- 
ner, and  plaintiff  and  two  others  were  eating 
their  dinner  or  resting  In  the  shade  on  the 
south  side  of  the  second  car  from  Hardy 
street    Plaintiff  was  sitting  on  the  end  of 


a  tie  about  the  middle  of  the  car  facing  east 
While  In  this  position,  and  engaged  In  con- 
versation with  his  companions,  the  car  un- 
der which  he  was  sitting  was  put  in  motion 
by  an  engine  which  came  out  of  defendant's 
yards  through  the  gate  before  mentioned,  and 
took  up  the  cars  west  of  McKee  street  which 
had  been  unloaded,  and  pushed  them  across 
said  street  and  against  those  connected  with 
the  one  under  which  plaintiff  was  sitting. 
This  movement  of  the  cars  was  so  sudden 
and  unexpected  that  plaintiff  was  struck  by 
the  car  beneath  which  he  was  sitting,  and 
both  of  his  legs  were  so  crushed  that  it  be- 
came necessary  to  amputate  them. 

The  evidence  justifies  the  finding  that  the 
operatives  of  said  engine  failed  to  ring  the 
bell  or  blow  the  whistle  or  give  any  warn- 
ing that  the  engine  was  approaching,  or  that 
any  movement  of  the  cars  was  to  be  made. 

J.  W.  Buttermore,  the  field  brakeman  work- 
ing with  the  train  crew  that  was  operating 
the  engine  and  cars  by  which  plaintiff  was 
injured,  testified,  in  substance,  that  on  the 
occasion  In  question  he  went  ahead  of  the 
engine  when  It  came  but  of  the  yards  to  re- 
move the  empty  cars  from  the  siding,  and 
opened  the  gate  at  the  head  of  Burnett  street 
to  let  the  engine  through,  and  then  walked 
along  down  said  street  on  the  north  side  of 
the  track  until  he  reached  the  east  side  of 
McKee  street  where  he  stopped  and  waited 
for  the  engine,  which  in  the  meantime  had 
taken  up  the  cars  west  of  said  street;  that 
he  was  at  no  time  on  the  south  side  of  the 
siding,  and  did  not  go  further  down  on  the 
north  side  than  45  feet  east  of  McKee  street; 
that  when  the  engine  with  the  empty  can 
approached  McKee  street  he  was  standing 
at  or  near  the  McKee  street  crossing  and  sig- 
naled the  engineer  to  come  on,  and  went  In 
and  made  the  coupling  to  the  cars  east  of 
said  street;  that  he  had  not  seen  appellee 
and  did  not  know,  and  had  no  reason  to 
suspect  that  he  or  any  one  else  was  under 
or  near  the  cars  until  after  the  coupling  waa 
made  and  appellee  had  been  injured. 

All  of  the  evidence  shows  that  none  of 
the  other  members  of  the  crew  had  any 
knowledge  of  appellee's  being  under  or  near 
the  car  until  after  the  Injury  occurred.  The 
statements  of  Buttermore  as  to  his  not  go- 
ing on  the  south  side  of  the  track  at  any- 
time before  the  accident  occurred  and  as  to 
his  position  at  the  time  of  and  Immediately 
before  the  coupling  was  made  is  corroborated 
by  several  other  witnesses. 

Dick  Lockett  a  witness  for  plaintiff,  tes- 
tified: "My  name  is  Dick  Lockett  I  live 
In  the  Third  ward.  I  have  lived  In  Houston 
about  20  years,  I  guess.  I  know  Ed  McDon- 
ald. I  know  Mr.  Shea,  the  contractor,  well. 
I  worked  for  him  the  whole  time  he  was 
here.  I  helped  to  unload  the  cars  on  Bur- 
nett street  In  the  summer  of  1803,  and  I  re- 
member when  Ed  McDonald  got  his  legs 
run  over  on  that  street  I  wasn't  far  from 
him.   I  was  right— I  was  just  over  on  the 
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opposite  side  of  him.  He  was  over  on  this 
side,  and  I  was  over  on  that  side  of  the 
cars.  I  was  over  on  the  north  side  and  he 
was  over  on  this  side  of  me,  and  I  was  just 
catercorner  from  him.  I  had  been  doing  first 
one  thing  and  then  another  that  day.  They 
had  me  there  as  a  kind  of  lookout,  a  kind  of 
straw  boss.  It  was  right  about  12  o'clock, 
I  think,  when  he  got  hurt.  We  had  Just 
knocked  off.  Well,  what  I  know  about  it, 
we  had  just  knocked  off  for  12  o'clock,  and 
it  was  three  cars  sitting  there,  and  those 
fellows  was  over  on  the  opposite  side  of  me. 
I  was  on  the  north  side,  and  there  was  an- 
other fellow  right  on  the  corner  from  McKee 
street  He  was  hollering  to  me  if  I  had 
enough  dinner  could  I  spare  him  some,  and 
I  said  I  guessed  so  if  he  come  down  where 

1  was,  and  I  was  no  distance  from  those 
fellows.  If  I  had  stooped  down,  I  could 
have  seen  them,  and  he  came  around  those 
cars,  and  he  come  around — well,  he  wasn't 
far  from  me.  That  was  on  of  the  brakemen, 
and  how  I  knew  he  always  followed  that  No. 

2  engine.  He  came  from  over  in  the  other 
part  of  the  yard,  over  in  the  south  side  of 
the  yard,  that  was  to  meet  that  engine.  He 
was  coming  from  the  direction  of  the  round- 
house. When  he  came  up,  he  come  right 
down  by  those  men,  on  the  south  side,  and 
he  went  around  the  cars  to  the  east  end  there, 
where  the  three  cars  were  setting  near  Mc- 
Kee street  They  had  cat  that  crossing 
loose  and  several  cars  on  the  west  and  three 
cars  were  cut  loose  and  up  across  on  the  east 
end.  Where  he  passed  was  no  distance  from 
them  at  all,  Just  a  little  path  between  the 
ditch  and  the  railroad.  He  just  passed  along 
there.  He  wasn't  no  distance  from  them  at 
all.  It  wasn't  no  time  after  the  car  struck 
that  I  knew  McDonald  had  got  hurt,  and  I 
heard  those  fellows  holler,  and  the  man  who 
pulled  him  out  he  said  McDonald  had  got 
hurt,  and  I  ran  down  and  helped  pull  him 
out  I  beard  the  man  that  got  hurt  holler. 
He  was  there  moaning  and  groaning.  When 
I  heard  that  hollering,  there  was  three  cars 
down  there.  This  fellow,  the  brakeman,  was 
about  the  middle  of  the  car.  He  was  stand- 
ing about  the  last  car  from  those  fellows. 
There  was  three  cars.  Brakey,  he  was 
standing  near  the  last  car,  the  one  next  to 
Hardy  street  and  those  fellows  were  next  to 
McKee  street  I  was  Just — well,  the  whole 
business  was  Just — It  wasn't  quite  in  the 
middle  of  the  block,  because  they  just  did 
clear  the  crossing  on  McKee  street,  the  three 
-cars  was.  .The  crossing  at  McKee  street  was 
eat  There  was  a  space  between  the  three 
cars  and  the  others  to  the  west ;  this  engine 
from  the  west  end,  yon  know  they  brought 
It  the  engine  came  down  there  and  struck 
them,  and  that  caused  the  three  cars  to 
move.  The  engine  and  those  cars  just  run 
together  there,  you  know.  .  The  engine  Just 
struck  those  that  was  on  the  other  side  of  the 
■crossing,  and  caused  them  to  run  over  them 
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men.  The  engine  struck  the  cars  on  the 
west  side  of  McKee  street.  That's  the  way 
they  were  coming.  They  were  coming  from 
the  west  and  they  struck  those  cars  on  the 
other  side.  Those  cars  were  standing  still, 
and  those  cars  from  the  west  was  pushing  in. 
The  cars  that  were  being  pushed  from  the 
west  came  in  contact  with  the  cars  on  the 
east  side  of  McKee  street,  and  that  brought 
the  cars  together  and  they  then  shut  up  the 
crossing,  of  course,  they  were  coupled  up 
then.  Doing  that  caused  those  three  cars  to 
move  in  the  direction  of  Hardy  street.  Har- 
dy street  Is  nearer  to  the  point  where  the 
three  cars  were  than  McKee  street.  I  didn't 
hear  any  bell  at  all.  I  didn't  hear  any  whis- 
tle, and  there  wasn't  any  ringing  until  they 
started  to  pull  that  train'  out  after  they 
heard  that  a  man  had  been  hurt,  and,  when 
they  pulled  out,  they  commenced  ringing  the 
bell  and  blowing  the  whistle,  and  I  took  the 
fellow  out,  and  rang  up  the  telephone,  and 
rang  up  the  wagon  and  they  came  out  there  ' 
and  got  him.  The  cars  were  flat  cars.  It  was 
just  about  a  half  of  car  that  wasn't  unload- 
ed, and  that  was  on  the  back  end,  but  the 
two  cars  was  near  McKee  street  that  was 
unloaded.  The  one  next  to  Hardy  street, 
it  wasn't  unloaded.  It  was  to  be  unloaded 
after  dinner,  but  they  were  going  to  pull  it 
out  and  set  it  back  with  the  other  loads,  it 
was  there  to  be  unloaded,  and  about  half  of 
it  had  been  unloaded.  If  It  hadn't  been 
moved,  they  would  have  unloaded  it  after 
dinner,  finished  unloading  it"  On  cross-ex- 
amination this  witness  further  testified:  "I 
couldn't  tell  you  how  far  I  was  from  Hardy 
street.  I  was  closer  to  McKee  than  to  Har- 
dy. I  was  between  the  fence  and  the  ditch, 
on  the  outside  of  the  ditch,  between  the 
fence  and  ditch.  Those  men  were  sitting 
down  there  when  I  first  come  to  notice  them. 
I  was  going  up  that  way,  and  there  was  a 
man  hollering  to  me  about  dinner,  and  I 
heard  them  talking.  They  were  sitting  down 
like  they  were  going  to  eat  dinner.  I  don't 
know  whether  they  were  eating;  didn't  no- 
tice exactly  the  position  they  were  occupy- 
ing. I  never  paid  no  attention  to  them. 
They  appeared  to  be  under  the  edge  of  the 
car,  near  the  south  edge.  I  don't  know 
whether  they  was  Bitting  on  the  rail  or  not 
because  I  wasn't  over  there.  They  was  about 
middleways  of  the  car.  They  might  have 
been  resting  just  on  the  edge  of  the  ties.  I 
was  looking  at  the  man.  I  just  seen  them 
sitting  there.  They  were  not  standing  up 
at  the  time.  They  was  sitting  there.  The 
man  I  spoke  of  as  brakeman  was  about  . the 
middle  .of  the  last  .car  that  was  unloaded, 
about  the  middle  of  the  last  car,  about  the 
middle  of  the  car.  next  to  Hardy  street. 
.  When  I  first  saw  him,  he  had  his  face  turned 
west,  the  engine  was  coming  from  the  west 
and  that  was  the  way  he  was  looking  that 
way.  At  the  time  I  first  saw  him  he  was 
standing  still.   When  I  first  seen  that  gen- 
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tleman,  he  was  coming  from  the  S.  P.  yard. 
When  he  come  through  the  gate  on  McKee 
street,  he  was  on  the  same  side  those  fel- 
lows were,  and  then  he  turned  around  those 
cars.  I  first  saw  him  when  I  was  standing 
over  there  between  the  ditch  and  the  fence, 
and  I  saw  him  go  through  that  gate  at  Mc- 
Kee street  on  the  south  side.  There  is  an 
open  gap  that  the  railroad  left  there.  I  saw 
him  go  through  that  as  If  he  was  coming 
from  the  shop.  He  come  on  like  he  was  go- 
ing down  Hardy  street,  and  then  he  stopped 
Just  about  the  middle  of  that  car,  that  there 
unloaded  car,  and  then  he  didn't  do  nothing. 
When  I  looked  up  and  seen  him,  I  heard 
those  fellows  holler.  At  the  time  I  heard 
those  fellows  holler,  he  was  right  there  about 
the  middle  of  the  loaded  car,  and  he  was 
there  when  this  engine  came  down  and 
struck  against  it,  and  coupled  up  to  the  car 
next  to  McKee  street  He  didn't  make  any 
coupling.  I  didn't  see  any  other  brakeman 
,  around  there.  I  didn't  see  any  one  around 
McKee  street  I  never  paid  attention  to  but 
one  man.  At  the  time  those  cars  struck  and 
I  heard  those  men  holler,  I  didn't  notice 
what  he  was  doing,  what  he  was  looking  at 
or  what  he  was  doing.  If  I  seen  the  man, 
I  would  know  him.  I  don't  know  his  name, 
but  he  worked  over  in  the  S.  P.  shop.  I  have 
made  no  effort  to  find  out  his  name.  [Coun- 
sel for  plaintiff  and  defendant  here  accom- 
panied witness  to  the  hall  for  the  purpose 
*of  Identifying  the  person  referred  to  by  the 
witness.]  There  was  no  one  else  there  at 
all.  No  other  brakeman  was  there.  I  first 
seen  that  brakeman  on  the  south  side,  com- 
ing through  the  gap.  He  was  coming  from 
towards  the  shop.  I  don't  know  where  the 
engine  was  at  that  time.  He  was  there  over 
15  or  20  minutes  before  I  realized  the  en- 
gine was  coming  down.  He  was  there  Just 
about  that  time.  I  didn't  know  the  engine 
or  any  cars  were  moving  before  I  heard  this 
man  holler.  I  have  not  testified  in  this  case 
before.  I  was  there  with  the  other  colored 
men.  I  was  a  straw  boss.  I  was  there  with 
the  other  men,  and  I  am  a  colored  man  my- 
self. I  seen  lots  of  men  getting  in  shade 
to  eat  dinner  on  Hardy  street.  I  guess  there 
was  85  or  40  fixing  to  eat  dinner  under  the 
shade  trees.  There  were  some  trees  gave 
shade  on  Hardy  street  This  spur  track 
lacks  about  three  or  four  rails  of  going  to 
Hardy  street  It  Is  up  near  Hardy  street 
where  It  ends,  and  the  trees  are  beyond  that 
on  Hardy  street  There  were  85  or  40  men 
gettirg  In  shade  to  eat,  washing  their  face 
and  hands.  I  don't  know  Mr.  Arledge.  I 
seen  a  white  man  go  In  there,  and  went  into 
that  yard,  but  what  his  name  was  I  doVt 
know.  I  don't  know  what  time  he  went  in 
there.  He  went  in  while  I  was  standing 
there.  I  have  been  living  In  Houston  about 
20  years.  I  was  living  here  in  1903-  I 
didn't  testify  on  the  former  trial  of  this 
case." 


Henry  McDonald,  a  witness  for  plaintiff, 
testified:  "  •  •  •  I  was  sitting  down,  and 
Ed  was  sitting  down.  I  was  facing  west. 
Me  and  Ed  was  sitting  face  to  face,  and 
Tony  Watts  was  there.  He  was  lying  under 
the  car,  on  the  flat  of  his  back.  He  was 
down  between  the  rails.  As  I  sat  there  with 
my  face  to  the  west  and  Ed's  face  to  the  east. 
I  seen  a  man  come  up  there.  I  have  since 
seen  that  man.  I  saw  him  on  the  first  trial 
of  this  case.  I  learned  what  his  name  is. 
They  call  him  Mr.  Buttermore.  He  was  the 
same  man  I  saw  walk  by  me  there  that  day. 
I  have  seen  him  to-day.  I  didn't  know  when 
he  went  by  me  that  day  what  his  occupation 
was.  The  first  time  I  learned  what  his  oc- 
cupation was,  was  when  they  brought  him  up 
here  at  Ed's  trial.  After  he  passed  me,  I 
never  turned  to  look  which  way  he  went 
I  don't  remember  seeing  him  after  that 
That  was  about  10  minutes  before  those  cars, 
came  over  and  run  over  Ed  and  cut  off  his 
legs.  I  think  it  was  10  minutes.  He  passed 
about  as  close  to  me  as  that  man  sitting; 
there  (indicating  three  or  four  feet).  He 
come  from  the  west,  going  down.  As  he 
passed  by  me,  he  didn't  give  me  and  Ed 
any  warning  or  say  anything  to  us  about  a 
car  moving,  or  that  it  was  going  to  move." 
On  cross-examination  he  testified:  "He 
didn't  speak  to  me.  I  didn't  say  anything 
to  him.  There  are  weeds  on  that  side.  He 
was  between  me  and  the  weeds.  The  weeds 
were  mashed  down.  I  testified  In  this  case 
before.  I  told  these  gentlemen  about  seeing 
Mr.  Buttermore  in  the  other  case  while  the 
case  was  being  tried.  I  know  what  a  trial 
Is.  I  know  when  the  case  was  tried.  I  was 
here  and  testified.  If  I  made  no  mistake,  I 
told  them  that  I  think  I  told  another  man 
that  There  was  another  man  here  I  don't 
see  now  (Hazlewood).  I  told  one  of  the  law- 
yers that  I  saw  him  there  on  the  side  of  the 
car.  I  told  him  that  during  the  trial  and  be- 
fore the  trial  was  over.  I  testified  on  that 
trial  about  seeing  this  man  Buttermore  com- 
ing at  that  time;  that  while  I  was  sitting 
there,  the  man  came  along  the  south  side  of 
the  car.  I  think  Mr.  Parker  was  here  and 
conducted  that  trial;  and  I  mean  to  say 
that  during  that  trial- 1  sat  here  In  this  wit- 
ness chair  and  testified  that  while  I  was  sit- 
ting there,  and  about  10  minutes  before  this 
injury,  I  saw  this  man  come  along,  and  he 
came  within  a  few  feet  of  me  They  told 
me  It  was  Buttermore.  I  didn't  know  at 
that  time  when  he  came  up  there.  I  testified 
that  he  came  along  there  and  I  saw  him.  I 
don't  know  whether  he  was  present  while  I 
was  testifying.  I  don't  know  nobody  here  In 
Houston  much." 

J.  R.  Arledge,  a  witness  for  plaintiff,  tes- 
tified that  he  saw  Buttermore  shortly  before 
the  accident  occurred  coming  down  the  north 
side  of  the  cars  on  Burnett  street  between 
McKee  and  Hardy  streets,  and  that  he  did 
not  go  nearer  than  40  feet  to  the  car  under 
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which  appellee  was  sitting.  Defendant  Intro- 
duced testimony  showing  the  distance  from 
the  ground  to  the  bed  of  the  cars  and  size 
and  shape  of  the  cars,  from  which  it  appears 
that  it  would  have  been  Impossible  for  But- 
tennore  to  have  seen  the  appellee,  if  he,  as 
he  testified,  walked  down  the  north  side  of 
the  cars  and  only  went  a  distance  of  45  feet 
east  of  McKee  street  This  evidence  also 
tends  strongly  to  show,  if  it  does  not  con- 
clusively establish,  the  fact  that  Buttermore 
could  not  have  seen  appellee  from  any  posi- 
tion in  which  he  was  placed  by  the  witness 
Arledge. 

The  first  assignment  of  error  complains 
of  the  ruling  of  the  court  in  refusing  to  sus- 
tain appellant's  exception  to  that  portion 
of  the  petition  in  which  it  is  alleged  that  de- 
fendant's employee  in  charge  of  the  engine 
knew  of  plaintiff's  perilous  position  at  the 
time  they  ran  the  train  against  the  car  un- 
der which  he  was  sitting.  It  is  earnestly 
contended  under  this  assignment  that  this 
allegation  of  the  amended  petition  sets  up  a 
new  cause  of  action,  and,  the  injury  having 
occurred  more  than  two  years  before  the 
amended  petition  containing  said  allegation 
was  filed,  the  cause  of  action  asserted  by 
said  allegation  was  barred.  We  do  not  think 
this  allegation  is  such  a  departure  from  the 
original  petition  as  to  constitute  a  new  cause 
of  action.  The  rule  is  that  "an  amendment 
to  a  petition  which  sets  up  no  new  cause  of 
action  or  claim,  and  makes  no  new  demand, 
but  simply  varies  or  expands  the  allegations 
in  support  of  the  cause  of  action  already  pro- 
pounded, relates  back  to  the  commencement 
of  the  action,  and  the  running  of  the  stat- 
ute against  a  claim  so  pleaded  is  arrested 
at  that  point.  But  an  amendment  which  in- 
troduces a  new  or  different  cause  of  action, 
and  makes  a  new  or  different  demand  not 
before  introduced  or  made  in  the  opening 
suit,  does  not  relate  back  to  the  beginning 
of  the  action  so  as  to  stop  the  running  of 
the  statute,  but  is  equivalent  to  a  fresh  suit 
upon  a  new  cause  of  action,  and  the  stat- 
ute continues  to  run  until  the  amendment 
la  filed."  Whalen  v.  Gordon,  95  Fed.  805,  37 
C  C  A.  TO;  Railway  v.  Wyler,  158  U.  S. 
290,  15  Sup.  Ct  877,  88  L.  Ed.  988.  In  the 
case  of  Phoenix  Lumber  Go.  v.  Houston  Wa- 
terworks Co.,  94  Tex.  462,  61  8.  W.  709, 
Judge  Brown,  speaking  for  our  Supreme 
Court,  says  that  the  four  tests  for  determin- 
ing whether  an  amendment  to  a  petition 
sets  up  a  new  cause  of  action  are:  "(1) 
Would  a  recovery  had  upon  the  original 
bar  a  recovery  upon  the  amended  petition? 
(2)  Would  the  same  evidence  support  both 
of  the  pleadings?  (3)  Is  the  measure  of 
damages  the  same  In  each  case?  (4)  Are  the 
allegations  of  each  (pleading)  subject  to  the 
same  defenses?"  He  further  says:  "We  are 
of  opinion  that  the  second  and  last  furnish 
the  best  teats  by  which  to  determine  the  mat- 
ter before  us,  and  we  can  safely  say  that  If 


the  same  testimony  would  not  support  the 
allegations  in  each  of  these  pleas,' and  that 
the  same  defenses  could  not  be  interposed 
to  each  of  them,  they  are  not  identical,  and 
therefore  the  amended  petition  presents  a 
new  cause  of  action."  The  question  present' 
ed  in  that  case  was  whether  an  amendment 
to  a  petition  which  declared  upon  an  Implied 
contract  presented  a  new  or  different  cause 
of  action  from  that  presented  in  the  original 
petition  which  declared  upon  an  express 
contract  In  the  present  case  there  can  be- 
no  doubt  that  a  judgment  on  the  original' 
petition  would  have  been  a  bar  to  a  recovery 
on  the  amendment.  If  we  apply  the  teste 
selected  by  Judge  Brown,  It  cannot  be  held 
that  the  amendment  in  this  case  sets  up  a 
new  cause  of  action.  In  both  petitions  the 
gravamen  of  the  charge  Is  that  appellant's 
employes  negligently  ran  the  car  over  appel- 
lee, and  the  mere  fact  that  under  the  amend- 
ed petition  the  further  fact  was  alleged,  ir* 
substance,  that  said  employes  so  negligently 
ran  the  car  with  knowledge  of  appellee'* 
peril,  did  not  so  change  the  transaction  a» 
to  present  a  new  cause  of  action.  It  wa* 
under  the  facts  of  this  case  a  violation  of 
duty  on  the  part  of  appellant  to  run  the  car 
attached  to  the  engine  against  the  car  under 
which  appellee  was  sitting  without  giving 
warning  of  such  movement,  and  this  was  the- 
cause  of  action  alleged  in  both  petitions,  and 
the  knowledge  by  said  employes  of  appellee's 
peril  was  only  pleaded  in  avoidance  of  the 
defense  of  contributory  negligence  and  not 
as  a  part  of  the  plaintiff's  cause  of  action. 
If,  however,  the  amendment  should  be  re- 
garded as  setting  up  an  additional  ground  or 
act  of  negligence,  It  would  not  change  the 
cause  of  action.  Railway  Co.  v.  Buckalew 
(Tex.  Civ.  App.)  84  S.  W.  165;  Railway  Co. 
v.  Bberhart  (Tex.  Civ.  App.)  40  S.  W.  1060; 
Id.,  91-  Tex.  822,  43  S.  W.  510;  Railway 
Co.  v.  Foreman  (Tex.  Civ.  App.)  46  S.  W. 
835 ;  Caswell  v.  Hopson  (Tex.  Civ.  App.)  4T 
8.  W.  64. 

The  second,  third,  fourth,  and  fifth  as- 
signments of  error  complain  of  the  judg- 
ment on  the  ground  that  there  is  no  evi- 
dence to  sustain'  the  finding  of  the  jury 
that  any  of  the  employes  of  defendant  in> 
charge  of  said  engine  saw  or  knew  of  plain- 
tiffs perilous  position  at  the  time  the  ears- 
were  moved,  and  that  such  finding  of  the 
jury  is  so  against  the  overwhelming  weight 
and  preponderance  of  the  evidence  as  to  be- 
manifestly  unjust  We  think  the  evidence- 
before  set  out  sustains  the  verdict  upon  this* 
issue.  If  the  testimony  of  the  witnesses^ 
Lockett  and  Henry  McDonald  is  true,  Bat- 
termore,  who  went  ahead  of  the  engine  to* 
prepare  the  way,  and  who  gave  the  signaT 
to  the  engineer  to  make  the  movement  of 
the  train  which  resulted  in  plaintiff's  injury,, 
saw  plaintiff's  position  a  few  minutes  before- 
the  train  was  moved,  and  must  have  known* 
that  he  was  still  In  that  position  at  trut 
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time  he  gave  the  signal  for  such  movement 
to  be  made.  If,  as  held  by  the  Supreme 
Court  upon  the  former  appeal  of  this  case 
(90  Tex.  207,  88  S.  W.  201),  appellee,  who 
had  no  notice  that  the  train  would  likely 
be  moved,  In  placing  himself  in  the  posi- 
tion in  which  be  was  at  the  time  he  re- 
ceived his  Injury  committed  an  act  so  reck- 
less and  void  of  care  for  his  safety  that  he 
should  as  a  matter  of  law  be  deemed  guilty 
of  negligence,  it  necessarily  follows  that  But- 
termore,  who  saw  him  in  that  position  and 
who  knew  that  the  train  was  approaching, 
should  be  held  to  have  known  of  his  peril. 
The  conflict  in  the  testimony  upon  this  Is- 
sue was  for  the  jury  to  determine,  and  we 
cannot  say  that  their  verdict  is  so  against 
the  weight  and  preponderance  of  the  evi- 
dence as  to  require  or  authorize  us  to  dis- 
turb It 

-  The  sixth  assignment  of  error  complains 
of  the  following  paragraph  of  the  court's 
charge:  "You  are  instructed  that  in  occupy- 
ing the  position  he  did  at  the  time  he  was 
hurt  plaintiff  was  as  a  matter  of  law  guilty 
of  'contributory  negligence,'  and  you  will  re- 
turn your  verdict  for  defendant  unless  you 
shall  believe  from  the  preponderance  of  the 
evidence  that  defendant's  employe.  Butter- 
more,  actually  saw  plaintiff  in  a  position  of 
danger  and  knew  he  was  in  danger  should 
the  car  be  moved,  and  so  saw  him  in  time 
to  have  prevented  injury  to  the  plaintiff  by 
the  use  of  the  means  and  efforts  that  a  man 
of  ordinary  prudence  could  and  would  have 
used  under  the  circumstances,  and  believing 
that  Buttermore  was  guilty  of  'negligence'  un- 
der the  circumstances  and  that  such  'negli- 
gence,' If  'negligence'  you  find  there  was,  was 
so  directly  the  cause  of  plaintiff's  injury  that 
but  for  the  same  the  Injury  would  not  have 
occurred,  in  which  case  you  will  return  your 
verdict  for  plaintiff."  The  objection  urged  to 
this  charge  is  that  the  expression,  "the  means 
and  efforts  that  a  man  of  ordinary  prudence 
could  and  would  have  used  under  the  cir- 
cumstances," Implies  the  Idea  that  a  man  of 
ordinary  prudence  could  and  would  as  a  fact 
have  used  means  and  efforts  under  the  cir- 
cumstances, and  Is  virtually  a  declaration  of 
the  judge  to  this  effect  Hence  this  charge 
is  on  the  weight  of  the  evidence,  contrary 
to  law,  and  prejudicial  to  defendant  This 
criticism  of  the  charge  is  without  merit  The 
jury  could  not  have  understood  from  the 
language  used  that  the  judge  thought  that  a 
man  of  ordinary  prudence  situated  as  But- 
termore was  could  and  would  -  have  used 
means  and  efforts  to  have  prevented  appel 
lee's  injury,  regardless  of  whether  he  saw 
or  knew  of  appellee's  peril.  The  issue  of 
whether  he  knew  of  the  peril  of  appellee 
was  clearly  submitted  to  the  jury,  and.  If 
he  did  know  of  such  peril,  there  can  be  no 
difference  of  opinion  upon  the  question  of 
whether  a  man  of  ordinary  prudence  would 


have  made  every  effort  and  used  every  means 
at  his  command  to  prevent  the  injury,  and 
the  court  could  have  so  charged. 

We  think  none  of  the  assignments  present 
any  error  which  requires  a  reversal  of  the 
Judgment  and  it  is  therefore  affirmed. 

Affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  HARRIS. 
(Court  of  Civil  Appeals  of  Texas.    May  22, 
1009.    Rehearing  Denied  June  12,  1909.) 

1.  CARRIERS  ({  320*)— INJURIES  to  Passenger 

—Question  fob  Juby. 

In  an  action  for  injuries  to  a  passenger 
who,  while  standing  on  the  platform  of  a  car 
waiting  to  alight,  was  injured  owing  to  a  sud- 
den jerk  of  the  train,  the  question  whether  the 
train  was  moved  with  a  sudden  jerk  held  one 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  (  1322;  Dec.  Dig.  f  320.*] 

2.  Cabbieks  (§  320*)— Injuries  to  Passenger 
—Question  fob  Jubt. 

In  an  action  for  injuries  to  a  passenger 
who,  while  standing  on  the  platform  of  a  car 
waiting  to  alight,  was  injured  by  a  sudden  jerk 
of  the  train,  the  question  whether  defendant's 
servants  were  guilty  of  negligence  held  one  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1322 ;  Dec.  Dig.  {  320.*] 

3.  Cabbiebs  ({  347*)— Injuries  to  Passenger 
—Question  fob  Jury. 

The  question  of  whether  the  passenger  was 
guilty  of  contributory  negligence  held  one  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1359;  Dec.  Dig.  §  347.*] 

4.  Carriers  (f  295*)— Injuries  to  Passen- 
ger. 

A  passenger  assumes  only  such  risks  as  are 
incident  to  the  proper  and  ordinary  operation 
of  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1191-1197,  1199,  1213-1215, 1220; 
Dec.  Dig.  |  295.*] 

5.  Trial  ({  252*)  —  Instructions— Applica- 
tion to  Case. 

In  an  action  for  injuries  to  a  passenger 
sustained  by  being  thrown  from  the  platform  of 
his  car  by  a  sudden  jerk  of  the  train  when  ap- 
proaching the  passenger's  station,  there  being 
evidence  to  show  that  the  speed  of  the  train 
was  suddenly  checked,  an  instruction  that  if 
plaintiff  was  injured  by  reason  of  a  sudden  jerk 
or  sudden  "stop,"  etc,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §}  505,  596-612;  Dec.  Dig.  {  252.*] 

6.  Trial  ({  194*)— Instructions— Weight  of 
Evidence. 

In  an  action  for  injuries  to  a  passenger, 
the  court  instructed  that  if,  while  plaintiff  was 
riding  on  defendant's  train,  he  was  informed  by 
the  conductor  that  the  next  station  was  the  sta- 
tion which  was  the  passenger's  destination,  and 
that  while  plaintiff  was  standing  on  the  plat- 
form of  the  car  he  was  injured  owing  to  a  sad- 
den jerk  of  the  train,  the  verdict  should  be  for 
plaintiff,  and  it  was  contended  that  in  submit- 
ting to  the  jury  whether  plaintiff  was  informed 
by  the  conductor  as  to  the  next  station,  the 
court  charged  on  the  weight  of  the  evidence,  in 
that  it  indicated  to  the  jury  that  the  court  was 
of  the  opinion  that  such  fact  If  true,  would 
charge  defendant  with  negligence ;  whereas,  the 
calling  of  the  name  of  the  station  on  approach- 
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ing  it  wu  at  most  an  Implied  Invitation  for  a 
passenger  to  alight  when  the  train  came  to  a 
foil  stop.  Held,  that  the  contention  was  of  no 
merit. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  413,  438-441,  446-464,  456-466;  Dec. 
Dig.  Fl94.»] 

7.  Trial  (f  260*)— Instruction. 

'When  a  party  requests  two  or  more  in- 
structions presenting  the  same  questions,  and 
the  court  selects  and  gives  one  of  them,  he  may 
not  complain  if  the  others  are  refused. 

[Ed-  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  651;  Dec.  Dig.  {  260.*] 

8.  Cabriebs  (f  316*)— Injuries  to  Passenger 
— Burden  or  Proof. 

In  an  action  for  in  juries  to  a  passenger, 
held,  under  the  pleading  and  evidence,  that  the 
burden  was  on  defendant  to  establish  the  plea 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {f  1261,  1262,  1283-1294;  Dec.  Dig. 
|  316.*] 

9.  Negligence  (I  122*)— Burden  of  Proof. 

It  is  only  when  the  legal  effect  of  the  facts 
stated  in  the  petition  is  such  as  to  establish  pri- 
ma facie  negligence  on  the  part  of  the  plaintiff 
as  a  matter  of  law,  or  the  undisputed  evidence 
adduced  on  trial  establishes  prima  fade  aa  a 
matter  of  law  contributory  negligence  on  the 
part  of  the  plaintiff,  that  the  burden  of  proof 
is  upon  him  to  show  facts  from  which  the  ju- 
ry upon  the  whole  case  may  find  him  free  from 
negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent^Dig.  H  221-223,  226-234;  Dec.  Dig.  | 

Appeal  from  District  Court,  Collin  County ; 
J.  M.  Pearson,  Judge, 

Action  by  T.  J.  Harris  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and 
Smltb  it  Wilcox,  for  appellant  Clarence 
lferrltt,  for  appellee. 

TALBOT,  J.  Appellee  brought  this  suit 
against  appellant  to  recover  damages  on 
account  of  personal  Injuries  received  by  him 
while  a  passenger  on  one  of  appellant's  pas- 
senger trains.  The  defendant  pleaded  the 
general  issue,  contributory  negligence  on  the 
part  of  the  plaintiff,  and  that  be  assumed 
tbe  risk  of  danger  incident  to  standing  on 
the  steps  of  the  car  while  tbe  train  was  in 
motion.  Tbe  case  was  tried  with  a  jury, 
and  a  verdict  and  judgment  rendered  in  fa- 
vor of  plaintiff  for  the  sum  of  $8,500.  From 
this  judgment  the  defendant  has  appealed. 

On  July  21,  1907,  plaintiff  took  passage  on 
one  of  defendant's  passenger  trains  at  Dal- 
las, en  route  to  his  home  at  Allen,  in  Collin 
county,  Tex.,  and  paid  the  fare  required,  and 
became  a  passenger  on  said  train.  Allen 
is  a  flag  station,  and  trains  stop  there  only 
momentarily.  As  the  train  upon  which 
plaintiff  was  a  passenger  approached  the 
said  station  of  Allen,  the  conductor  in  charge 
thereof  passed  through  the  car  in  which 
plaintiff  was  riding  and  announced  said  sta- 


tion. He  said  to  plaintiff,  "Wake  up,  this 
is  Allen,"  to  which  plaintiff  replied,  "All 
right."  Plaintiff,  knowing  the  custom  of  de- 
fendant to  stop  its  trains  at  the  station  but 
a  very  short  time,  arose  from  his  seat  and 
followed  the  conductor  out  on  the  platform 
and  took  bis  stand  on  the  steps  of  the  plat- 
form, preparatory  to  alighting  therefrom 
promptly.  While  he  was  standing  and  hold- 
ing to  the  iron  rails  beside  the  steps,  tbe 
engineer  and  servants  of  defendant  oper- 
ating the  train,  without  warning  to  plaintiff, 
negligently  checked  the  speed  of  tbe  train 
very  suddenly  and  caused  the  train  to  give 
a  sudden,  violent,  and  unusual  jerk  and 
lurch,  whereby  plaintiff  was  thrown  with 
great  force  from  tbe  steps  of  tbe  car  to  tbe 
ground;  the  wheels  of  the  car  passing  over 
one  of  his  hands,  crushing  the  same,  cutting 
off  several  of  his  fingers,  and  otherwise  in- 
juring his  arm  and  body  as  alleged  in  tbe  pe- 
tition. There  was  a  curve  In  defendant's 
railroad  track  just  south  of  the  depot  at  Al- 
len, and  the  train  was  run  at  a  high  rate  of 
speed  around  said  curve.  Appellee  had  pass- 
ed over  appellant's  road  frequently  prior  to 
this  time  and  knew  the  curve  was  there. 
Tbe  defendant  was  guilty  of  negligence  in 
causing  tbe  speed  of  the  train  to  be  sudden- 
ly checked  and  to  give  a  sudden  and  violent 
jerk  and  lurch,  and  such  negligence  was  tbe 
proximate  cause  of  appellee's  Injuries.  Ap- 
pellee did  not,  in  standing  upon  tbe  steps  of 
the  platform,  assume  the  risk  of  being 
thrown  from  the  train  by  such  negligence 
on  the  part  of  appellant;  nor  was  he  guilty 
of  contributory  negligence. 

The  first  assignment  of  error  is  to  the  ef- 
fect that  the  evidence  does  not  support  the 
verdict,  and  is  so  manifestly  against  tbe 
preponderance  of  the  evidence  as  to  be  clear- 
ly wrong,  and  tbe  court  erred  in  not  direct- 
ing the  Jury,  at  defendant's  request  to  re- 
turn a  verdict  In  Its  favor.  Tbe  assignment 
and  propositions  accompanying  It  briefly 
stated,  assert  that  tbe  verdict  is  contrary  to 
and  unsupported  by  the  evidence.  In  that:  (1) 
The  evidence  shows  that  plaintiff's  Injuries 
resulted  from  a  risk  assumed  by  him;  (2) 
that  be  was  guilty  of  contributory  negli- 
gence In  standing  on  the  steps  of  the  plat- 
form ;  (3)  that  if  plaintiff  was  thrown  from 
the  train  by  any  lurch  or  jerk,  the  same  was 
Incident  to  the  ordinary  and  proper  operation 
of  the  train  coming  to  a  stop  around  the 
curve  near  Allen;  (4)  that  defendant's  serv- 
ants in  charge  of  the  train  in  question  were 
not  guilty  of  any  negligence  that  caused  or 
contributed  to  cause  plaintiffs  Injuries.  Aft- 
er careful  consideration  of  all  of  tbe  evi- 
dence and  Issues  submitted  by  the  court  we 
have  reached  the  conclusion  that  the  assign- 
ment is  not  well  taken.  The  charge  that 
defendant  was  guilty  of  negligence  in  run- 
ning its  trains  around  the  curve  at  too  high 
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a  rate  of  speed  was  not  submitted  to  the  Ju- 
ry as  a  ground  upon  which  plaintiff  might 
recover;  and  whether  or  not  its  servants  in 
operating  the  train  caused  It  to  move  with 
a  sudden  jerk  or  lurch  as  alleged,  and  was 
thereby  guilty  of  negligence  which  was  the 
proximate  cause  of  appellee's  injuries,  and 
whether  or  not  appellee  was  guilty  of  such 
contributory  negligence  or  assumed  the  risk 
of  danger  from  the  position  he  occupied 
when  thrown  from  the  train,  were  questions 
of  fact,  for  the  determination  of  the  jury- 
It  cannot  be  said,  under  the  decisions  of  this 
state,  that  appellee  was  guilty  of  negligence 
per  se  in  going  out  and  standing  upon  the 
steps  of  the  car,  after  the  station  was  an- 
nounced, before  the  train  came  to  a  stop, 
with  a  view  of  being  able  to  promptly  alight 
therefrom  when  the  station  was  reached. 

A  passenger  assumes  only  such  risks  as 
are  incident  to  the  proper  and  ordinary  oper- 
ation of  the  train,  "and,  where  he  takes  an 
exposed  position,  such  additional  risks  as 
are  involved  In  such  position,  or  incident 
thereto.  He  does  not  take  the  risk  of  any 
danger  created  by  the  carrier's  unexpected 
and  negligent  act  even  when  on  the  platform 
of  a  moving  train."  The  evidence  was  suffi- 
cient to  justify  the  conclusion  that,  after 
plaintiff  reached  the  steps  of  the  platform, 
the  servants  and  employes  of  appellant  in 
charge  of  the  train  negligently  caused  the 
-same  to  give  a  sudden,  unexpected,  and  vio- 
lent jerk  and  lurch,  and  that  but  for  such 
jerk  or  lurch  plaintiff  would  not  have  been 
thrown  from  the  car  and  injured.  Railway 
Co.  v.  Johnson  (Tex.  Civ.  App.)  103  S.  W. 
230 ;  El  Paso  Elec.  Ry.  Co.  v.  Harry,  37  Tex. 
Civ.  App.  90,  83  S.  W.  735;  Railway  Co.  v. 
Massey  (Tex.  Civ.  App.)  76  S.  W.  685 ;  Rail- 
way Co.  r.  Funderburk,  30  Tex.  Civ.  App. 
22,  68  S.  W.  1006;  Railway  Co.  v.  Johnson 
<Tex.  Civ.  App.)  106  8.  W.  778 ;  Railway  Co.  v. 
Morrison  (Tex.  Civ.  App.)  102  S.  W.  145.  The 
first  case  cited  turned  upon  facts  almost 
Identical  with  the  facts  in  the  present  case, 
and  it  was  there  held  that  the  questions  of 
assumed  risk  and  contributory  negligence 
were  issues  of  fact,  and  not  of  law,  for  the 
decision  of  the  jury.  Nor  can  it  be  said, 
we  think,  under  the  evidence,  as  a  matter 
of  law,  that  appellant  was  not  guilty  of  neg- 
ligence proximately  causing  appellee's  inju- 
ries. There  was  evidence  from  which  the 
Jury  could  fairly  Infer  that  appellant's  con- 
ductor knew  that  appellee  was  standing  on 
the  steps  of  the  platform  preparatory  to 
alighting  from  the  train  when  it  reached 
the  station.  It  is  undisputed  that,  when 
thrown  from  the  train,  the  appellee  was 
standing  on  the  front  steps  of  the  rear 
coach,  and  the  conductor,  with  nothing  to 
obstruct  his  view  of  appellee,  was  on  the 
rear  steps  of  the  coach  just  In  front  of  ap- 
pellee and  but  a  few  feet  away.  The  con- 
ductor testified,  "Passengers  do  frequently 
ride  on  the  platform  and  on  the  steps,"  and, 
in  substance,  that  appellee,  on  the  occasion 


in  question,  followed  him  to  the  door  of  the 
car,  and  that  he  was  not  sure  whether  he 
saw  him  standing  on  the  platform  or  not. 
He  did  say,  in  effect,  that  he  did  not  see  ap- 
pellee standing  on  the  steps;  but  we  think 
the  jury  were  authorized,  from  all  the  facts 
and  circumstances  in  evidence,  to  conclude 
that  he  did  see  and  know  that  appellee  was 
standing  there  just  immediately  before  the 
accident  occurred,  notwithstanding  the  di- 
rect testimony  of  the  conductor  to  the  con- 
trary, Brown  Griffin,  71  Tex.  654,  9  S. 
W.  546.  Appellee  was  a  passenger  and  did 
not,  by  going  out  and  standing  upon  the 
steps  of  the  platform,  relieve  appellant  of 
the  duty  it  owed  him  to  exercise  that  high 
degree  of  care  to  avoid  Injuring  him  that  a 
very  careful,  prudent,  and  cautious  person 
would  have  exercised  under  the  same  cir- 
cumstances. This  duty  it  owed  him  whether 
he  was  on  the  Inside  of  the  car  or  standing 
upon  the  steps  of  the  platform.  Whether 
appellant  exercised  such  care  or  negligently 
caused  the  train  to  give  an  unusual  jerk  or 
lurch  which  threw  appellee  from  the  train 
were  issues  raised  by  the  evidence  and  prop- 
erly submitted  to  the  Jury-  "It  is  only 
where  it  is  so  clearly  established  from  the 
undisputed  testimony  as  to  admit  of  no  oth- 
er reasonable  hypothesis  or  conclusion  that 
either  a  fact  essential  to  plaintiffs  cause  of 
action  Is  not  proven,  or  one  which  is  a  com- 
plete defense  has  been  shown,  that  It  be- 
comes the  duty  of  the  court  to  Instruct  a 
verdict  for  the  defendant"  Southern  Pac. 
Co.  v.  Wlnton,  27  Tex.  Civ.  App.  503,  66  S. 
W.  477;  Sanches  v.  Railway  Co.,  88  Tex. 
117,  30  S.  W.  431. 

Appellant  objects  to  that  portion  of  the 
fifth  paragraph  of  the  court's  charge  Instruct- 
ing the  jury  that :  "If  they  believed  from  the 
evidence  that,  while  plaintiff  was  riding  on 
defendant's  train,  he  was  informed  by  the 
conductor  of  the  train  that  the  next  station 
was  Allen,  and  that  while  plaintiff  was  stand- 
ing on  the  steps  of  the  platform  of  the  car, 
and  while  the  train  was  rapidly  approaching 
the  station,  the  agents  and  employes  of  de- 
fendant who  were  operating  said  train  check- 
ed the  speed  of  the'  train  very  suddenly  and 
thereby  caused  the  car  on  which  plaintiff  was 
riding  to  make  a  sudden  violent  stop  and  un- 
usual jerk  and  lurch,  and  by  reason  of  said 
violent  stop  and  unusual  jerk  and  lurch 
plaintiff  was  hurled  from  the  steps  and  In- 
jured, and  that  defendant's  agents  in  causing 
said  train  to  suddenly  and  violently  stop  and 
suddenly  jerk  and  lurch  were  guilty  of  negli- 
gence which  was  the  proximate  cause  of 
plaintiff's  injuries,  to  return  a  verdict  In  his 
favor."  The  objections  to  the  charge  are: 
"That  the  uncontradicted  evidence  showed 
that  the  car  on  which  plaintiff  was  riding 
did  not  make  any  sudden  or  violent  stops; 
that  the  evidence  Is  insufficient  to  show  that 
there  was  any  unusual  jerk  or  lurch  of  said 
car ;  but  that  said  jerk  or  lurch,  if  any,  was 
the  natural  movement  of  the  train  coming 
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to  a  stop  around  the  curve  at  Allen;  that, 
In  submitting  to  the  Jury  whether  the  plain- 
tiff was  Informed  by  the  conductor  that  the 
next  station  was  Allen,  the  court  charged 
upon  the  weight  of  the  evidence  that  it  in- 
dicated to  the  Jury  that  the  court  was  of 
the  opinion  that  this  fact,  if  true,  would 
charge  the  defendant  with  negligence,  where- 
as, the  calling  of  the  name  of  the  station  on 
approaching  it  was  at  most  but  an  implied 
Invitation  for  a  passenger  to  alight  when 
the  train  came  to  a  full  stop."  We  are  of 
the  opinion  that  neither  of  the  objections 
urged  to  the  charge  furnish  a  ground  for  re- 
versal. The  charge  was  not  upon  the  weight 
of  the  evidence,  and  it  is  not  at  all  probable 
that  the  Jury  was  misled  by  Its  form  or  the 
language  used  to  the  prejudice  of  appellant 
in  any  manner  whatever,  it  is  true  the  evi- 
dence does  not  show  that  at  or  about  the 
time  appellee  was  thrown  from  the  steps  of 
the  car  the  train  was  brought  to  a  full  stop ; 
but  there  is  substantial  evidence  that  the 
speed  of  the  train  was  suddenly  checked  with 
a  violent  and  unusual  Jerk  or  lurch  of  the 
train,  produced  by  the  manner  in  which 
the  engine  was  handled  and  operated.  The 
gravamen  of  plaintiff's  case  was  the  negli- 
gence of  appellant's  servants  in  this  respect 
and  the  use  of  the  word  "stop"  or  "stopped" 
in  the  charge  was  doubtless  understood  by 
the  Jury  to  have  been  employed  in  the  sense 
of  checked  or  slowed  up  suddenly.  If  in  the 
operation  of  the  train  it  was  caused  to  negli- 
gently move  with  a  sudden  Jerk  or  lurch, 
and  plaintiff  thereby  thrown  from  the  car, 
It  was  Immaterial  for  the  purposes  of  a  re- 
covery whether  it  was  merely  checked  up 
suddenly,  or  suddenly  brought  to  a  full  stop. 
The  negligence  consisted  in  the  Jerk  or  lurch 
produced. 

Appellant's  fourth  assignment  of  .error  com- 
plains of  the  sixth  paragraph  of  the  court's 
charge  and  his  refusal  to  give  several  special 
charges  requested  by  It  In  the  paragraph  of 
the  charge  complained  of  the  court  instructed 
the  Jury,  in  substance,  that  if  the  employes  of 
the  defendant  were  not  guilty  of  negligence 
by  reason  of  the  manner  in  which  said  em- 
ployes operated  the  train  on  the  occasion  of 
plaintiff's  injury,  or  If,  in  going  out  upon  the 
steps  of  the  platform  of  the  car  and  in  stand- 
ing thereon  while  the  train  was  in  motion, 
plaintiff  was  guilty  of  contributory  negli- 
gence, or  If  plaintiff  was  guilty  of  contribu- 
tory negligence  in  any  respect,  by  the  manner 
In  which  he  conducted  himself  while  standing 
upon  the  steps  of  the  platform,  or  if  the 
plaintiff's  injury  was  the  result  of  an  acci- 
dent, to  find  for  defendant.  The  special 
charges  requested  by  appellant,  the  refusal 
of  which  is  complained  of  in  this  assignment, 
are,  In  substance,  that,  if  plaintiff  stood  up- 
on the  steps  of  the  platform  waiting  for  the 
train  to  come  to  a  stop  preparatory  to  alight- 
ing, then  he  assumed  the  risk  of  all  neces- 
sary and  usual  movements  or  lurches  of  the 
train,  and,  If  he  knew  that  such  position  was 


a  more  dangerous  one  than  riding  In  the 
coach,  then  he  assumed  the  risk  of  the  in- 
creased danger  of  such  position,  and,  if 
thrown  off  the  train  by  the  usual  and  natu- 
ral movement  of  the  train,  he  could  not  re- 
cover; that  If  plaintiff  was  caused  to  fall 
from  the  steps  of  the  train  by  a  side  lurch 
of  the  train,  caused  solely  from  the  fact 
that  the  train  was  rounding  a  curve  at  the 
time  and  injured,  and  that  side  lurches  and 
swings  of  the  train  are  beyond  the  control' 
of  those  in  charge  of  the  same,  to  find  for 
defendant  The  sole  proposition  under  this 
assignment  is  that  "the  charge  of  the  court 
having  submitted  the  defensive  issues  in  a 
general  way  only,  it  was  error  for  the  court 
to  refuse  to  give  the  special  charges  request- 
ed by  the  defendant  which  grouped  the  facts 
relied  on  to  sustain  the  defense  and  correct- 
ly applied  the  law  thereto.  The  assignment 
will  be  overruled.  Appellant  does  not  con- 
tend by  any  proposition  that  the  instructions 
given  by  the  court  are  not  In  so  far  as  they 
went  correct  and  they  are  more  than  a 
mere  general  charge  upon  the  subject  to 
which  they  relate.  In  addition  thereto,  the 
court  at  the  Instance  of  appellant  charged 
the  Jury  as  follows :  "If  you  find  and  believe 
from  the  evidence  that  there  was  no  unusual 
lurch  or  Jerk  of  the  train  at  the  time  plain- 
tiff claims  he  was  thrown  off  of  the  steps  of 
the  same,  but  you  further  find  and  believe 
that  plaintiff  was  thrown  or  caused  to  fall 
off  said  steps  by  the  ordinary  movements  or 
lurch  of  the  train  coming  around  the  curve 
In  question,  then  It  would  be  your  duty  to 
find  In  favor  of  defendant"  This  special 
charge  was  one  of  several,  Including  those 
under  consideration,  asked  by  appellant  and 
embraces  the  same  question  sought  to  be  sub- 
mitted by  those  refused.  The  court  having 
selected  and  given  one  of  the  number,  there 
was  no  error  in  refusing  the  others.  "When 
a  party  requests  two  or  more  Instructions 
presenting  the  same  question,  and  the  court 
selects  and  gives  one  of  them  he  is  in  no  con- 
dition to  complain  if  the  others  are  refused." 
Railway  Co.  v.  Morgan  (Tex.  Civ.  App.)  108 
S.  W.  726;  Railway  Co.  v.  Ford  (decided  at 
the  present  term  of  this  court)  118  S.  W.  1137. 
Again,  aside  from  the  f&regolng  view  of 
the  matter,  we  are  of  the  opinion  the  special 
charge  given  was  sufficiently  accurate  and 
full  to  protect  appellant's  rights  upon  this 
phase  of  the  case. 

Upon  the  burden  of  proof  the  court  in- 
structed the  jury  as  follows:  "The  burden  of 
proof  Is  upon  plaintiff  to  show,  by  a  pre- 
ponderance of  evidence,  the  facts  which  en- 
title him  to  recover.  Likewise  the  burden  of 
proof  is  upon  the  defendant  to  establish,  by 
a  preponderance  of  the  evidence,  its  plea  of 
contributory  negligence.  But,  in  determin- 
ing any  and  all  issues  in  the  case,  you  may 
look  to  all  of  the  evidence,  whether  offered  by 
plaintiff  or  defendant."  The  appellant  re- 
quested the  following  instructions:  "(1)  Un- 
der the  facts  tf  this  case  you  are  instructed 
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that  the  burden  of  proof  Is  upon  plaintiff 
to  establish,  by  a  preponderance  of  the  evi- 
dence, that  he  was  not  guilty  of  contributory 
negligence  In  going  upon  the  steps  in  ques- 
tion, as  that  term  has  been  defined  in  the 
main  charge  of  the  court  already  given  you. 
(2)  You  are  Instructed  that  the  burden  of 
the  proof  Is  upon  plaintiff  to  show  that  he 
was  thrown  from  the  train  in  question  by  an 
unusual  lurch  or  jerk  of  the  train,  caused  by 
the  negligence  of  the  defendant,  and  that  he 
himself  was  not  guilty  of  contributory  negli- 
gence In  standing  upon  the  steps  in  question, 
as  that  term  Is  defined  in  the  main  charge 
of  the  court."  The  court's  charge  and  the  re- 
fusal of  the  special  charges  upon  this  sub- 
ject are  assigned  as  error;  the  propositions 
being:  (1)  That  the  pleadings  of  the  plain- 
tiff made  a  prima  fade  case  of  contributory 
negligence;  (2)  that  the  undisputed  evidence 
established  prima  facie  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  that 
cast  on  him  the  burden  of  proof  to  free  him- 
self from  negligence.  We  are  of  the  opinion 
that  neither  of  these  propositions  can  be 
maintained.  The  material  allegations  are, 
In  substance:  That  plaintiff  was  a  passen- 
ger on  defendant's  train  en  route  to  his 
home;  that,  as  the  train  approached  the 
town  of  Allen,  plaintiff's  destination,  the  con- 
ductor announced  the  station  of  Allen,  and, 
knowing  the  custom  of  defendant  was  to  stop 
its  cannon  ball  trains  at  Allen  only  momen- 
tarily, he  followed  the  conductor  out  on  the 
platform  and  steps  of  the  front  end  of  the 
coach  In  which  he  (plaintiff)  was  riding,  so 
that  he  could  alight  with  promptness  and 
dispatch;  that  after  reaching  the  steps  he 
caught  hold  of  the  hand  rails  with  each  of 
his  hands  and  was  exercising  due  care  and 
caution  for  his  own  safety;  that  the  con- 
ductor observed  and  knew  of  his  position  up- 
on the  platform  and  steps,  and,  without  any 
notice  or  warning  to  him,  the  train  checked 
Its  speed  very  suddenly  and  gave  a  sudden 
violent  stop  and  unusual  Jerk  and  lurch, 
which  hurled  him  with  great  force  from  the 
steps  to  the  ground  and  Injured  him.  The 
testimony  Introduced  by  plaintiff  was  in  ac- 
cord, substantially,  with  the  foregoing  allega- 
tions, except  that  It  was  indefinite  as  to 
whether  or  not  the  conductor  knew  plaintiff 
was  standing  on  the  steps  before  and  at  the 
time  plaintiff  was  thrown  therefrom.  The 
conductor  testified:  "I  cannot  say  for  sure 
now  whether  I  noticed  Mr.  Harris  on  the 
platform  or  not,  but  be  got  up  and  came  to 
the  door  and  was  standing  behind  me  when 
I  was  standing  there.  I  don't  believe  I  saw 
Mr.  Harris  after  I  left  the  door.  The  next 
time  I  saw  him  he  had  fallen  off  the  car." 
The  plaintiff's  testimony,  in  addition  to  his 
statements  corresponding  with  the  allegations 
of  his  petition,  was  to  the  effect:  That  there 
was  more  danger  on  the  steps  than  there 
was  in  the  coach;  that,  If  he  had  stayed  in 
the  coach,  he  would  not,  perhaps,  have  got- 
ten hurt;  that  inside  the  coach  was  a  safer 


place  he  supposed  than  the  steps;  that  he 
went  out  on  the  steps  to  be  ready  to  get  off 
when  the  train  stopped;  that  he  went  out 
there  of  bis  own  accord;  that  he  supposed 
the  train  was  running  at  the  time  he  went 
out  on  the  platform  from  20  to  40  miles  an 
hour.  He  did  not  state  that  he  knew  It  was 
dangerous  to  stand  on  the  steps  while  the 
train  was  in  motion,  and  while  he  stated  that 
he  did  not  know  whether  or  not  it  was  usu- 
al for  passengers  to  go  down  on  the  steps  in 
getting  ready  to  get  off  the  train  as  It  near- 
ed  the  station,  and  that  he  bad  never  done  so 
before  the  occasion  In  question,  yet  the  con- 
ductor testified  that:  "Passengers  do  fre- 
quently ride  on  the  platform  and  on  these 
steps.  That  it  is  the  usual  thing  for  them 
to  get  up  and  be  ready  and  go  to  the  door 
and  sometimes  on  the  platform.  I  knew  Mr. 
Harris  was  there  at  the  door,"  etc.  The 
plaintiff  testified  that  the  train  gave  a  sud- 
den jerk  which  threw  him  off,  and  the  con- 
ductor says  that  when  he  got  to  plaintiff  aft- 
er the  accident,  which  was  Immediately  there- 
after, the  plaintiff  told  him  that  the  train 
"give  a  Jerk  and  threw  me  off."  Plaintiff  did 
not  go.  down  on  the  steps  until  after  the 
conductor  said  to  him,  "This  is  Allen,"  and 
was  thrown  off  in  a  moment  or  so  after  he 
reached  the  steps  of  the  platform.  This  was 
within  about  90  feet  of  the  depot  at  Allen. 
It  is  only  when  the  legal  effect  of  the  facts 
stated  in  the  petition  is  such  as  to  establish 
prima  facie  negligence  on  the  part  of  the 
plaintiff  as  a  matter  of  law,  or  the  undisputed 
evidence  adduced  on  trial  establishes  prima 
facie  as  a  matter  of  law  contributory  negli- 
gence on  the  part  of  the  plaintiff,  that  the 
burden  of  proof  is  upon  him  to  show  facts 
from  which  the  Jury  upon  the  whole  case 
may  find  him  free  from  negligence.  Railway 
Co.  v.  Shieder,  88  Tex.  152,  30  S.  W.  902,  28 
L.  R.  A.  638.  Applying  these  principles,  we 
think  it  cannot  be  said  that  either  the  facts 
stated  in  appellee's  petition  or  the  undisput- 
ed evidence  shows  prima  facie  as  a  matter 
of  law  that  the  appellee  was  guilty  of  con- 
tributory negligence,  and  hence  the  court's 
charge  In  placing  the  burden  of  proof  to  estab- 
lish that  plea,  Interposed  by  the  defendant, 
was  not  error.  It  follows  that  the  special 
charges  asked  by  appellant,  the  refusal  of 
which  Is  complained  of  In  this  assignment, 
were  properly  refused. 

The  twelfth  assignment  complains  of  the 
method  of  conducting  the  trial  of  the  case  by 
the  lower  court,  In  respect  to  the  introduc- 
tion of  the  testimony.  It  appears  that,  after 
the  plaintiff  and  Dr.  J.  W.  Largent  had  tes- 
tified to  the  extent  of  plaintiff's  Injuries  and 
suffering,  counsel  for  plaintiff  stated  to  the 
court  that  he  had  some  more  witnesses  which 
he  expected  to  come  in  on  a  train  that  was 
then  due,  but  which  was  reported  1  hour  and 
50  minutes  late ;  that  he  was  willing  to  rest 
with  the  privilege  of  introducing  said  wit- 
nesses when  they  came,  and  stated  what  he 
expected  to  prove  by  said  witnesses.  Coun- 
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■el  for  defendant  stated  that  they  thought 
plaintiff  ought  to  close  his  case  before  de- 
fendant should  be  required  to  proceed  with 
Its  evidence.  The  court,  however  required 
defendant  to  proceed,  and  defendant  intro- 
duced witnesses  who  testified  with  reference 
to  how  the  accident  occurred,  and,  plaintiffs 
absent  witnesses  having  then  arrived,  the 
plaintiff  was  permitted,  before  the  defendant 
had  concluded  its  evidence,  to  put  them  up- 
on the  witness  stand  and  have  them  testify, 
among  other  things,  to  the  extent  of  plain- 
tiffs injuries  and  suffering.  It  is  contend- 
ed that  this  manner  of  introducing  the  tes- 
timony was  very  prejudicial  to  the  defend- 
ant, in  that  "it  attracted  the  attention  of  the 
Jury  to  plaintiff's  injuries  and  suffering  and 
detracted  from  the  issue  of  defendant's  lia- 
bility for  plaintiff's  injuries."  The  proceed- 
ings were  Irregular,  It  is  true ;  bat  it  Is  not 
shown,  nor  is  It  apparent,  that  defendant  suf- 
fered any  injury  thereby.  The  matter  was 
one  within  the  Sound  discretion  of  the  court, 
and,  in  the  absence  of  a  showing  that  such 
discretion  was  abused  to  the  prejudice  of 
defendant,  the  court's  action  furnishes  no 
ground  for  a  reversal  of  the  case. 

There  are  several  assignments  of  error  re- 
lating to  special  charges  refused  and  the  ad- 
mission and  rejection  of  certain  testimony 
that  have  not  been  discussed.  Those  relat- 
ing to  special  charges  refused  were  sufficient- 
ly covered  by  the  general  charge  and  charges 
given  at  defendant's  request,  and  those  re- 
lating to  admission  and  rejection  of  testimo- 
ny disclose  ho  reversible  error.  The  evidence 
was  sufficient  to  show  that  the  lockjaw  or 
tetanus  with  which  plaintiff  suffered  resulted 
from  the  injuries  received  by  him  on  the  occa- 
sion in  question,  and  the  court  did  not  err  In 
allowing  proof  thereof. 

We  think  the  verdict  of  the  jury  is  not 
excessive,  but  that  the  amount  awarded  was 
authorized  by  the  evidence. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 


HILLMAN  t.  GALLAGHER  et  aL 
(Court  of  Civil  Appeals  of  Texas.    June  8, 
1908.   Rehearing  Denied  Jane  24,  1909.) 

1.  Limitation  or  Actions  (§  35*)— Action  on 
Liquob  Dealeb's  Bond— Limitations  Ap- 
plicable—"Debt." 

Since  the  word  "debt"  may  embrace  a  pen- 
alty recoverable  by  civil  action,  an  .action  on  a 
liquor  dealer's  bond  for  selling  liquor  to  a  mi- 
nor is  not  an  action  founded  on  a  contract  in 
writing,  but  an  action  for  a  debt  not  so  evident, 
and  is  therefore  barred  after  two  years  by 
Saylea*  Ann.  Civ.  St  1887,  art.  8354,  subd.  4. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  §  85.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1884-1887;  vol.  8,  p.  7628.] 

2.  Intoxicating  Liquors  (f  82*)  — Liquob 
Dealeb's  Bond— Natube  o*  Liability. 

A  liquor  dealer's  liability  for  selling  liquor 
to  a  minor  is  statutory  and  not  contractual; 


the  bond  being  regarded  as  security  only  for  its 
enforcement. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  82.*] 

8.  Appeal  and  Ebbob  (|  714*)  —  Record  — 
Statement  ok  Facts — Contents. 

Where,  in  a  suit  on  a  liquor  dealer's  bond, 
the  bond  introduced  in  evidence  was  not  con- 
tained in  the  statement  of  facts,  but  it  did  not 
appear  from  such  statement  that  the  bond  ex- 
hibited to  the  clerk  as  a  witness  and  introduced 
in  evidence  had  been  executed  by  any  of  the 
parties  to  the  suit  as  sureties,  the  Court  of  Civil 
Appeals  could  not  regard  the  bond  set  out  in 
the  petition  as  supplying  the  omission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  j  714.*] 

4.  Intoxicating  Liquors  (§  85*)  — Liquob 
Dealeb's  Bond— Filing. 

Under  Gen.  Laws  1901,  p.  314,  c  136,  re- 
quiring a  liquor  dealer's  bond  to  be  both  ap- 
proved by  the  county  judge  and  filed  in  the  of- 
fice of  the  county  clerk  of  the  county,  an  ac- 
tion cannot  be  maintained  on  such  a  bond  with- 
out proof  that  it  was  both  approved  and  filed. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  88;  Dec.  Dig.  f  85.*] 

5.  Intoxicating  Liquors  (§  86*)  — Liquob 
Dealer's  Bond — License. 

An  action  on  a  liquor  dealer's  bond  cannot 
be  maintained  without  proof  that  the  principal 
in  the  bond  had  a  valid  extending  license  to  sell 
liquor  at  the  time  of  his  alleged  breach  of  the 
bond. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  86.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  J.  W.  HUlman  against  Dan  Gal- 
lagher and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

J.  W.  HUlman,  in  pro.  per.  Hart,  Mahaffey 
it  Thomas,  for  appellees. 

WILLSON,  C.  J.  The  suit  was  by  appel- 
lant against  appellee  Dan  Gallagher  on  his 
bond  as  a  retail  liquor  dealer  and  against  ap- 
pellees J.  S.  Johnson  and  D.  Sullivan  as  the 
sureties  on  said  bond.  The  trial  resulted  In 
a  verdict  and  judgment  in  favor  of  appel- 
lees. 

Before  engaging  in  the  sale  of  intoxicat- 
ing liquors  to  be  drunk  on  his  premi- 
ses, appellee  Gallagher  was  required  by  the 
act  of  1901  (Gen.  Laws  1901,  p.  314,  c.  136> 
to  enter  Into  a  bond  payable  to  the  state  of 
Texas,  conditioned,  among  other  things,  that 
he  would  not  "sell  nor  permit  to  be  -sold  in 
his  house  or  place  of  business,  nor  give  nor 
permit  to  be  given,  any  spirituous,  vinous 
or  malt  liquors  or  medicated  bitters  capable 
of  producing  intoxication,  to  any  person, 
under  the  age  of  twenty-one  years,"  etc.,  and, 
further,  that  he  would  not  "permit  any  per- 
son under  the  age  of  twenty-one  years  to 
enter  and  remain  in  such  house  or  place 
of  business."  In  his  original  petition  filed 
August  1,  1904,  appellant  alleged  that  ap- 
pellee bad  duly  entered  into  such  a  bond, 
and  on  April  28,  1902,  and  again  on  Decem- 
ber 26,  1902,  had  violated  the  conditions 
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thereof  specified  by  permitting  his  (appel- 
lant's) minor  son  to  enter  and  remain  in  his 
(appellee's)  place  of  business  and  by  selling 
said  minor  intoxicating  liquor.  In  his  first 
amended  petition  filed  March  5,  1906,  appel- 
lant alleged  a  violation  by  appellee  of  his 
bond  on  December  26,  1902,  as  in  his  origi- 
nal petition,  and  similar  violations  on  April 
25  and  April  28,  1903.  In  his  second  amend- 
ed petition,  on  which  the  trial  was  had,  filed 
September  24,  1906,  appellant  alleged  viola- 
tions of  the  bond  as  set  out  In  his  first  amend- 
ed petition.  The  court  sustained  exceptions 
to  the  second  amended  petition  on  the  ground 
that  all  the  causes  of  action  alleged,  except 
the  one  for  the  breach  of  the  conditions  of  the 
bond  on  December  26,  1902,  appeared  to  be 
barred  by  the  two  years'  statute  of  limita- 
tions. Appellant  Insists  that  his  suit  was 
upon  a  contract  in  writing,  to  wit,  appellee's 
bond  as  a  liquor  dealer,  and  that  therefore 
the  court  erred  In  sustaining  the  exceptions. 
We  do  not  think  the  contention  can  be  sus- 
tained In  Johnson  v.  Rolls,  97  Tex.  453,  79 
S.  W.  513,  it  was  distinctly  held  by  the 
Supreme  Court  that  the  cause  of  action  in 
favor  of  a  person  aggrieved  by  a  violation  of 
a  condition  of  the  bond  died  with  the  liquor 
dealer.  To  have  reached  such  a  conclusion 
that  court  must  have  been  of  the  opinion 
that  the  cause  of  action  was  one  not  evi- 
denced by  or  founded  upon  a  contract,  in 
writing  or  otherwise,  for,  if  the  cause  of  ac- 
tion could  be  referred  to  a  contract,  it  la 
clear  it  would  have  survived  the  death  of 
the  liquor  dealer,  and  after  his  death  an  ac- 
tion could  have  been  maintained  against  the 
sureties  on  his  bond  and  against  those  who 
succeeded  to  his  estate.  21  Ency.  Plead  & 
Prac.  p.  322.  The  effect  of  the  conclusion 
reached  by  the  Supreme  Court  in  that  case 
we  think  was  to  overrule  8tate  v.  Williams, 
10  Tex.  Civ.  App.  349,  30  S.  W.  477,  and  State 
v.  House,  10  Tex.  Civ.  App.  362,  80  S.  W.  479, 
so  far  as  same  might  be  entitled  to  be  re- 
garded as  authority  for  holding  that  a  suit 
like  appellant's  was  on  a  contract.  If  the  ac- 
tion was  not  on  a  contract,  subdivision  1  of 
the  four  years'  statute  of  limitations  in- 
voked by  appellant  could  not  have  been  ap- 
plied to  it,  for  that  provision  of  the  statute 
applies  only  when  the  action  is  "for  debt 
where  the  indebtedness  is  evidenced  by  or 
founded  upon  any  contract  in  writing." 
Sayles'  Ann.  Civ.  St.  1897,  art.  3356,  subd.  1. 

But  unless  subdivision  4,  art.  3354,  Sayles' 
Ann.  Civ.  St.  1897,  should  be  applied  to  the 
causes  of  action  covered  by  the  court's  rul- 
ing, they  must  be  treated  as  actions  "for 
which  no  limitation  Is  otherwise  prescribed," 
and  therefore  as  controlled  by  article  3353, 
Sayles'  Ann.  Civ.  St.  1897,  requiring  such 
actions  to  be  brought  "within  four  years 
next  after  the  right  to  bring  the  same  shall 
have  accrued,  and  not  afterward."  If  said 
article  3358  should  be  applied,  then  neither 
of  the  causes  of  action  alleged  In  the  amend- 


ed petition  was  barred  by  the  statute  of  lim- 
itations, and  the  court  erred  in  sustaining: 
the  exceptions,  notwithstanding  appellant's 
suit  was  not  evidenced  by  or  founded  upon 
a  contract  in  writing.  Therefore  it  is  nec- 
essary to  determine  whether  subdivision  4 
of  said  article  3354  applied  or  not  to  the 
causes  of  action.  The  parts  of  the  article 
necessary  to  be  stated  are '  as  follows: 
"There  shall  be  commenced  and  prosecuted 
within  two  years  after  the  cause  of  action 
shall  have  accrued,  and  not  afterward,  all  ac- 
tions or  suits  in  court  of  the  following  de- 
scription: *  *  *  (4)  Actions  for  debt 
where  the  Indebtedness  is  not  evidenced  by 
a  contract  in  writing."  The  question  would 
seem  to  be,  then:  Were  the  causes  of  ac- 
tion set  up  in  the  petition,  for  debt  within 
the  meaning  of  the  portion  Just  quoted  of 
the  statute?  In  Johnson  v.  Rolls,  supra, 
the  Supreme  Court,  in  determining  that  a 
cause  of  action  on  a  liquor  dealer's  bond 
did  not  survive  the  liquor  dealer's  death, 
held  that  the  sum  recoverable  by  a  person 
aggrieved  by  a  violation  of  conditions  of 
the  bond  was  a  penalty.  In  Davidson  v.  Mo. 
Pac.  Ry.  Co.,  3  Willson,  Civ.  Cas.  Ct  App.  i 
173,  it  was  held  that  an  action  for  a  penalty 
was  an  action  of  debt,  within  the  meaning 
of  the  statute  of  limitations.  In  Tel.  Co. 
v.  Sullivan,  70  Miss.  447,  12  South.  460,  the 
Supreme  Court  of  Mississippi  said:  "The 
word  'debts'  embraces  penalties  recoverable 
by  civil  action."  And  see  Tel.  Co.  v.  Tay- 
lor, 84  6a.  408,  11  S.  E.  896,  8  U  R.  A.  189. 
We  are  not  prepared  to  dissent  from  the 
conclusions  reached  by  those  courts,  and  to 
say  that  a  suit  for  a  penalty  Is  not  a  suit 
for  debt  within  the  meaning  of  the  statute 
of  limitations.  If  it  is  such  a  suit,  it  nec- 
essarily follows  that  subdivision  4  of  article 
3354  should  have  been  applied  to  the  causes 
of  action  set  up  in  appellant's  petition,  be- 
cause same  were  for  debts  not  evidenced  by 
a  contract  In  writing,  and  therefore  that  the 
trial  court  did  not  err  in  sustaining  the  ex- 
ceptions referred  to. 

If  it  should  be  objected  tnat  the  conclu- 
sion reached  leaves  out  of  consideration  the 
fact  that  the  suit  is  on  the  bond,  the  answer 
is  that,  the  liability  being  a  statutory  and 
not  a  contractual  one,  the  suit  is  on  the  bond, 
not  as  the  foundation  or  eviuence  of  the 
liability,  but  merely  as  security  for  its  en- 
forcement. This  view  of  the  question  is  il- 
lustrated by  the  case  of  Phillips  v.  Hail 
(Tex.  Civ.  App.)  118  S.  W.  191.  There  the 
suit  was  on  a  constable's  official  bond  for 
negligently  taking  a  defective  claim  bond  to 
property  which  he  had  levied  upon  by  vir- 
tue of  an  execution  Issued  on  a  judgment  in 
the  plaintiff's  favor,  and  delivered  to  the 
claimant  in  the  claim  bond.  The  trial  court, 
it  seems,  held  the  suit  to  be  founded  upon 
and  evidenced  by  the  constable's  official 
bond,  and  therefore  not  to  be  barred,  not- 
withstanding It  was  commenced  after  the 
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lapse  of  more  than  two  years  from  the  time 
the  property  was  delivered  to  the  claimant 
in  the  claim  bond.  In  reversing  the  case  the 
Court  of  Civil  Appeals  declared  the  two, 
and  not  the  four,  years'  statute  to  be  ap- 
plicable, "on  the  principle,"  It  further  de- 
clared, "that  an  official  bond  Is  simply  a 
collateral  security  for  performing  the  officer's 
duty,  and,  when  the  suit  Is  barred  for  breach 
of  bis  duty,  action  Is  also  barred  on  the 
bond."  The  principle  Invoked  in  that  case 
was  not  recognized  In  Lane  v.  Delta  Co. 
(Tex.  Civ.  App.)  109  S.  W.  866,  a  suit  on  his 
official  bond  to  recover  fees  Illegally-paid  by 
the  county  to  the  county  Judge,  where  the 
four  years'  statute  was  held  to  be  applicable, 
because  it  was  a  suit  on  an  official  bond; 
hut  it  has  been  fully  recognized  and  enforced 
in  a  number  of  similar  cases  arising  in  other 
jurisdictions,  cited  by  the  court  in  its  opin- 
ion in  the  Phillips-Hall  Case.  Among  the 
cases  so  cited  was  that  of  Ryus  v.  Gruble,  31 
Kan.  767,  8  Pac  618,  where  the  suit  was 
on  a  sheriff's  bond,  on  the  ground  that  the 
sheriff  had  levied  a  void  execution  upon  the 
plaintiff's  property  and  sold  same,  and  the 
question  was  whether  the  statute  of  limita- 
tions applicable  to  suits  on  official  bonds  ap- 
plied or  not  The  court  said:  "The  bond 
does  not  give  the  cause  of  action.  The 
wrongs  or  delicts  do,  and  the  bond  simply 
furnishes  security  to  Indemnify  the  persons 
who  suffer  by  reason  of  such  wrongs  or  de- 
licts; and  while  the  statute  cited  by  plain- 
tiff operates  to  bar  every  action  brought 
upon  the  bond  to  enforce  a  cause  of  action 
which  accrued  more  than  five  years  prior 
to  the  commencement  of  the  action,  yet  such 
statute  does  not  operate  to  suspend  the  op- 
eration of  other  statutes  of  limitations,  or 
to  continue  in  force  or  revive  a  cause  of  ac- 
tion which  already  had  been  barred  by  some 
of  the  other  statutes  of  limitations.  When- 
ever a  cause  of  action  is  barred  by  any  stat- 
ute of  limitations,  the  right  to  maintain  an 
action  therefor  upon  a  bond  which  simply 
operates  as  a  security  for  the  same  thing 
must  necessarily  cease  to  exist.  When  the 
principal  debt  or  cause  of  action  fails,  the 
security  must  also  fail." 

In  his  petition  appellant  alleged  the  execu- 
tion on  September  3,  1902,  by  appellee  Gal- 
lagher, and  by  the  other  appellees  as  his 
sureties,  of  the  bond  sued  upon,  and  in  the 
body  of  the  petition  set  out  what  he  alleged 
to  be  the  "substance"  of  the  bond.  From 
the  statement  of  facts  It  appears  that  appel- 
lant proved  by  the  county  clerk  that  a  bond 
exhibited  to  him  at  the  time  he  was  testify- 
ing, dated  September  3,  1902,  had  been  exe- 
cuted by  said  Gallagher ;  but  the  bond,  or  a 
copy  thereof,  so  exhibited  to  and  identified 
by  the  witness,  was  not  made  a  part  of  the 
statement  of  facts  on  this  appeal.  The  only 
reference,  other  than  as  stated  above,  made 
in  the  statement  of  facts  to  a  bond,  is  a 
recital,  immediately  following  the  testimony 


set  out  therein  of  the  county  clerk,  as  fol- 
lows: "Plaintiff  offers  the  bond  in  evi- 
dence." Whether  the  bond  referred  to,  when 
so  offered,  was  admitted  as  evidence  or  not, 
and  whether,  if  it  was,  it  was  the  bond  set 
out  In  the  petition  and  sued  upon  or  not, 
cannot  be  determined  from  the  record  before 
us.  In  the  argument  it  was  insisted  on  be- 
half of  appellant  that  the  bond  set  out  in  the 
petition  should  be  referred  to  as  supplying 
the  omission  from  the  statement  of  facts  of 
the  bond  offered  as  evidence;  but,  if  It 
should  be  assumed,  as  we  thin*  it  might  be, 
that  the  bond  offered  had  been  admitted 
as  evidence,  we  do  not  think  we  are  au- 
thorized to  assume,  to  supply  its  omission 
from  the  record,  that  It  was  identical  with 
the  bond  set  out  in  the  petition.  There  is  ab- 
solutely nothing  In  the  statement  of  facts, 
except  that  the  dates  thereof  conform  one 
to  the  other,  tending  to  show  that  the  bond 
declared  upon  in  the  petition  as  having  been 
executed  by  appellee  Gallagher,  with  the 
other  appellee  as  his  sureties,  was  the  bond 
exhibited  to  the  county  clerk.  They  did  not 
undertake  to  say,  and  It  nowhere  and  in  no 
way  appears  in  the  statement  of  facts,  that 
the  bond  exhibited  to  the  clerk  had  been 
executed  by  any  parties  as  sureties  thereon, 
much  less  by  appellees  Johnson  and  Sullivan 
as  such  sureties.  This  being  true,  and  It  be- 
ing the  law  that  a  party  must  prove  as  well 
as  allege  facts  relied  upon  as  entitling  him  to 
relief  sought,  we  do  not  think  appellant's 
contention  should  be  sustained.  And  If  the 
Identity  of  the  bonds  appeared  to  be  es- 
tablished by  evidence  In  the  record,  It  still 
would  be  a  grave  question  as  to  whether,  In 
the  absence  from  the  statement  of  facts  of 
a  copy,  or  statement  of  the  contents,  of  the 
bond,  we  could  look  to  other  portions  of  the 
record  for  Information  as  to  Its  terms.  In 
Bowden  v.  Davis  (Tex.  Civ.  App.)  71  S.  W. 
48,  a  suit  on  a  liquor  dealer's  bond,  the  con- 
tention was  "that  there  was  no  proof  In  the 
record  that  defendants  had  executed  any 
obligation  that  would  render  them  liable  to 
plaintiff  for  a  breach  thereof."  The  state- 
ment of  facts  did  not  contain  a  copy  of  the 
bond,  but  recited  that  plaintiff  Introduced: 
"(1)  The  bond  of  defendants  as  retail  liquor 
dealers.  (The  clerk  will  here  insert  copy  of 
bond.)"  The  plaintiff  having  recovered,  the 
judgment  in  his  favor  was  reversed  on  the 
ground  that,  in  the  absence  from  the  state- 
ment of  facts  of  the  bond,  It  was  without  evi- 
dence to  support  it  The  court  was  of  the 
opinion  that  the  bond  should  have  been  cop- 
led  into  the  statement  of  facts  to  enable  it 
to  determine  "who  the  sureties  were  and 
whether  the  conditions  were  such  as  created 
an  obligation  on  their  part."  The  ruling  in 
that  case  Is  supported,  to  some  extent  at 
least,  by  the  rulings  in  Tel.  Co.  v.  Slosa,  45 
Tex.  Civ.  App.  153,  100  S.  W.  366,  Haber- 
zettle  v.  Railway  Co.  (Tex.  Civ.  App.)  103 
S.  W.  220,  and  Mason  v.  Rodgers,  83  Tex. 
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390,  18  S.  W-  811.  Its  value  as  authority 
may  be  regarded  as  lessened,  however,  by 
the  holding  in  Thurman  v.  Blankenshlp,  79 
Tex.  178,  15  S.  W.  887,  where  the  court,  aft- 
er striking  from  the  statement  of  facts  the 
bond  sued  upon,  considered  a  copy  of  it  at- 
tached as  an  exhibit  to  the  petition ;  it  hav- 
ing been  recited  in  the  statement  of  facts 
that  the  "plaintiff  read  the  appeal  bond  sued 
on,"  thereby,  to  the  satisfaction  of  the  court, 
It  seems,  identifying  the  bond  shown  by  the 
statement  of  facts  to  have  been  read  in  evi- 
dence as  the  original  of  the  copy  attached  as 
an  exhibit  to  the  petition.  But,  while  the  case 
last  mentioned  may  be  regarded  as  in  con- 
flict with  the  Bowden-Davls  Case,  and  per- 
haps with  others  of  those  cited,  for  reasons 
already  stated  It  cannot  be  regarded  as  sup- 
porting appellant's  contention. 

In  the  condition  stated  of  the  record  be- 
fore us,  we  think  it  would  be  a  useless  con- 
sumption of  time  to  undertake  to  discuss 
and  pass  upon  the  assignments  of  error  pre- 
sented in  appellant's  brief  and  not  disposed 
of  by  what  has  been  said  with  reference  to 
the  ruling  of  the  trial  court  on  the  excep- 
tions urged  to  the  petition,  hereinbefore  re- 
ferred to.  As  the  record  Is  presented  to  us, 
it  is  as  if  the  bond  sued  upon  had  not  been 
offered  and  admitted  as  evidence.  In  such 
an  attitude  of  the  case,  of  course,  appellant 
would  not  be  entitled  to  recover,  and  it 
would  be  of  no  Importance  whether  the  trial 
court  in  ruling  on  the  admissibility  of  tes- 
timony offered  or  admitted,  or  in  instructing 
the  Jury,  erred  or  not;  but,  if  we  were  of 
the  opinion  that  we  were  authorized  to  do 
so  and  should  look  to  the  bond  set  out  "in 
substance,"  as  alleged,  In  the  petition,  we 
would  be  confronted  with  a  situation  which 
might  not  require  a  different  disposition  to 
be  made  of  the  appeal  than  the  one  Indicat- 
ed. It  does  not  appear  from  the  bond  as  set 
out  In  the  petition,  nor  from  the  statement 
of  facts,  that  It  was  ever  approved  by  the 
county  judge,  or  "filed  In  the  office  of  the 
county  clerk  of  the  county"  where  Gallagher 
conducted  his  business,  as  was  required  by 
law.  Acts  1901  (Gen.  Laws  1901,  p.  314,  c. 
136).  It  has  been  distinctly  held  in  this  state 
that  a  liquor  dealer's  bond  has  "no  force 
whatever  until  both  approved  and  filed." 
Allen  v.  Houck  (Tex.  Civ.  App.)  92  S.  W. 
996.  Moreover,  it  does  not  appear  from  any- 
thing in  the  statement  of.  facts  that  proof 
was  made  that  a  license  to  carry  on  the  busi- 
ness of  a  retail  liquor  dealer  was  ever  issued 
to  appellee  Gallagher.  In  Southard  v.  Green 
(Tex.  Civ.  App.)  59  S.  W.  840,  where  the  li- 
cense issued  was  held  to  be  void,  a  Judg- 
ment In  the  plaintiff's  favor  was  reversed 
and  his  suit  dismissed;  the  court  holding 
that  the  bond  "must  fall  with  the  license." 
If  it  must,  then,  before  an  aggrieved  per- 
son can  be  held  to  be  entitled  to  recover 
on  the  liquor  dealer's  bond,  it  must  be  made 


to  appear  that  a  valid  license  had  been  is- 
sued to  the  dealer.  On  writ  of  error  to  the 
Supreme  Court  the  conclusion  reached  by 
the  Court  of  Civil  Appeals  in  the  Southard- 
Green  Case  that  the  license  was  void  was- 
held  to  be  erroneous ;  but  no  disapproval  as 
to  its  conclusion  that  a  valid  license  was  an 
indispensable  prerequisite  to  a  right  of  re- 
covery on  the  bond  was  expressed.  Green 
v.  Southard,  94  Tex.  470,  61  S.  W.  705. 

On  the  record  as  presented  to  us,  we  feel 
bound  to  hold  that  no  error  appears  for 
which  the  Judgment  should  be  reversed. 

Therefore  it  is  affirmed. 


HONEA  v.  ARLEDGE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  3, 
1909.) 

1.  Limitation  or  Actions  (§  102*)— Exist- 
ence of  Tbust. 

After  the  death  of  a  wife,  it  was  agreed 
by  the  husband  and  children,  who  were  occupy- 
ing with  him  a  community  homestead,  presum- 
bly     "*    '*  "  '  * 


ably  with  his  permission,  that  the  husband 
should  remain  in  possession  during  his  lifetime 
and  no  division  should  be  made  among  the  heirs 
until  after  his  death.  Held  that,  if  the  agree- 
ment created  a  trust,  it  was  a  personal  one  un- 
dertaken by  the  husband,  and  existed  only  dur- 
ing his  lifetime,  after  which  the  heirs  had  • 
right  to  partition  of  the  premises,  and  no  trust 
relation  existed  between  the  other  parties  to  the 
agreement  and  the  husband  of  a  daughter  of  the 
deceased  wife,  claiming  an  interest  in  the  land 
by  inheritance  from  the  daughter  so  as  to  pre- 
vent a  partition  which  ignored  his  claim  from 
operating  to  put  in  motion  the  statute  of  lim- 
itations against  him. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  505;  Dec.  Dig.  8  102.*} 

2.  Adverse  Possession  (f  116*)  —  Instruc- 
tions. 

In  partition  proceedings,  it  appeared  that 
defendants  had  in  1895  had  the  property  par- 
titioned among  them,  ignoring  the  interest  of 
plaintiff;  that  after  the  partition  the  adult  own- 
ers took  immediate  possession  of  their  allotted 
portions,  made  improvements,  and  paid  taxes 
thereon,  and  that  the  minors'  portions  were  tak- 
en possession  of  by  their  guardians,  Improved, 
and  taxes  paid  thereon ;  that  the  possession  was 
continued  by  the  original  owners  or  their  par- 
chasers  without  Interruption  until  the  present 
partition  suit  was  brought  in  1908  as  to  all  ex- 
cept a  small  part  of  the  land.  Held  to  war- 
rant a  charge  on  adverse  possession  for  10  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f  66;  Dec.  Dig.  {  116.*] 

3.  Tenancy  in  Common  (|  16*)  —  Adverse 
Possession— Elements. 

The  elements  constituting  an  adverse  pos- 
session sufficient  in  the  course  of  time  to  Dar 
by  limitation  the  right  of  one  joint  owner  to  re- 
cover a  portion  of  the  common  property  in  an 
action  against  the  others  are  not  different  than- 
in  cases  where  strangers  only  are  concerned, 
the  only  difference  being  in  the  essential  facts 
necessary  to  furnish  evidence  of  disseisin  by  the 
adverse  claimant,  as,  while  in  the  case  of  a 
stranger  possession  alone  might  be  ample  proof 
of  ouster  of  the  true  owner,  in  case  of  tenants 
In  common  It  would  be  necessary  to  show  fur- 
ther evidence,  the  possession  of  some  of  them 
not  necessarily  being  hostile  to  another  and  not 
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patting  him  upon  notice  of  a  dispute  of  hia  ti- 
tle. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  S!  42-49;  Dec.  Dig.  f  15.*] 

4.  Tenancy  in  Common  (S  15*)  —  Adverse 
Possession — Ousteb. 

An  overt  act  evidencing  an  unequivocal  in- 
tent of  one  joint  owner  to  claim  the  entire  com- 
mon property  to  the  exclusion  of  the  other,  so 
notorious  as  to  reasonably  convey  that  impres- 
sion, is  sufficient  to  constitute  in  law  an  ouster 
of  the  other  joint  tenant  and  start  the  running 
of  limitations,  and  hence  where  certain  tenants 
in  common  had  the  land  partitioned  among  them, 
ignoring  one  of  their  tenants  in  common,  and 
went  into  exclusive  possession  of  their  allotted 
shares,  improving  and  paying  taxes  thereon, 
their  act  worked  an  ouster  ana  started  the  run- 
ning of  limitations  as  against  the  other,  co-ten- 
ant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  S  43 ;  Dec.  Dig.  §  15.*] 

5.  Trial  (§  252*)— Refusal  of  Requests— 
Abstbact  Statement  or  Law. 

Where  it  appeared  that  defendants,  who 
were  tenants  in  common  of  plaintiff,  had  par- 
titioned the  premises  among  themselves,  ignor- 
ing plaintiff's  interest,  which  act  constituted  as 
matter  of  law  an  ouster  of  plaintiff,  which  if 
followed  by  the  necessary  adverse  holding  for 
the  statutory  period  would  bar  plaintiff's  recov- 
ery, it  was  not  error  to  refuse  a  charge  stating 
abstract  principles  of  law  applicable  to  tenants 
in  common  respecting  the  ordinary  nature  of 
possession  of  one  joint  owner  and  nis  payment 
of  taxes  and  making  of  improvements  as  re- 
spects his  co-tenants,  since  as  applied  to  the 
facts  involved  it  might  have  been  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  600 ;  Dec.  Dig.  {  252.*] 

6.  Tbial  ((  194*)— Instbuotions— Weight  of 
Evidence. 

When  the  evidence  is  concluded,  it  is  the 
court's  duty  to  determine  whether  it  is  suffi- 
cient to  sustain  a  finding  upon  the  issue  in  sup- 
port of  which  it  has  been  adduced,  and,  if  it 
is  not,  the  jury  should  be  peremptorily  instruct- 
ed on  the  subject;  but,  ff  it  is  sufficient,  the 
issues  should  be  submitted  without  indicating 
the  probative  value  of  any  facts  proved  which 
the  jury  may  legally  consider. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  439;  Dec.  Dig.  g  194*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Partition  action  by  F.  M.  Honea  against 
W.  It.  Arledge  and  others.  From  a  judg- 
ment granting  inadequate  relief,  plaintiff  ap- 
peals. Affirmed. 

McGrady  Sc  McMahon,  for  appellant  Thur- 
man  &  Steger  and  E.  L.  Agnew,  for  appellees. 

HODOES,  J.  Appellant  Instituted  this 
suit  in  January,  1908,  for  partition,  claiming 
that  he  owned  an  undivided  one-sixth  in- 
terest in  four  tracts  of  land  situated  in  Fan- 
nin county,  aggregating  370  acres,  and  that 
the  appellees  owned  the  remainder.  Appel- 
lees, among  other  defenses,  pleaded  a  gen- 
eral denial  and  limitation  of  5  and  10  years. 
The  land  in  controversy  belonged  to  the  com- 
munity estate  of  Wm.  Arledge  and  wife, 
both  deceased.  The  appellees,  defendants 
below,  are  the  heirs  and  purchasers  from  the 
heirs  of  Wm.  Arledge  and  wife.  The  appel- 


lant who  claims  »by  inheritance  through 
his  deceased  child,  married  a  daughter  of 
Arledge.  Mrs.  Arledge  died  about  the  year 
1876,  leaving  her  husband  surviving  and  in 
possession  of  the  community  property,  also, 
several  children.  The  wife  of  appellant  died 
in  1881,  leaving  a  child  who  survived  her, 
according  to  his  testimony,  only  a  few  days. 
Wm.  Arledge  died  about  the  year  1894,  Aft- 
er the  death  of  his  wife,  Arledge  continued 
in  the  use  and  possession  of  the  community 
property  till  the  date  of  his  death.  This 
appears  to  have  been  done  as  the  result  of 
an  agreement  on  the  part  of  his  children. 
The  year  after  the  death  of  Wm.  Arledge, 
his  surviving  children  and  grandchildren, 
by  a  proceeding  Instituted  in  the  district 
court  of  Fannin  county,  had  a  partition 
made  of  the  Arledge  estate  among  them- 
selves. The  appellant  was  not  a  party  to 
this  proceeding,  and  his  claim  of  an  Interest 
In  the  estate  was  ignored  by  those  heirs  who 
were  parties.  After  the  partition  was  made, 
the  adult  owners  took  Immediate  possession 
of  their  respective  portions  as  allotted  in  the 
partition,  made  improvements,  and  paid  tax- 
es thereon ;  and  that  set  apart  to  the  minors 
was  taken  possession  of  by  their  guardian, 
improved,  and  taxes  paid  on  the  same.  The 
testimony  shows  that  the  possession  thus 
taken  was  continued  either  by  the  original 
owners  or  by  their  purchasers,  without  in- 
terruption till  the  institution  of  this  suit 
as  to  all  of  the  land  except  20  acres.  After 
the  death  of  his  wife  and  child,  the  appel- 
lant lived  in  different  parts  of  the  state, 
remaining  at  some  places  several  years  and 
at  others  only  a  few  months,  but  did  not  in 
the  interval  between  the  death  of  his  wife 
and  the  filing  of  this  suit  live  in  Fannin 
county.  He  testifies  that  he  knew  nothing 
of  the  death  of  Wm.  Arledge  till  about  two 
years  before  instituting  this  suit  and  was 
until  then  ignorant  of  the  fact  that  any  di- 
vision had  been  made  of  the  estate.  From 
a  Judgment  awarding  him  a  one-eighth  in- 
terest in  20  acres  of  the  land,  appellant  has 
appealed. 

The  right  of  the  appellant  to  recover  any 
or  all  of  the  land  sued  for  in  the  court  be- 
low depended  solely  upon  whether  he  was 
barred  by  the  statute  of  limitation  as  plead- 
ed by  the  defendants,  and  the  court  so  in- 
structed the  Jury.  The  manner  in  which  the 
issue  of  limitation  was  submitted,  and  the 
failure  and  refusal  of  the  court  to  submit 
what  the  appellant  claims  were  proper  In- 
structions applicable  to  the  claim  of  adverse 
possession  by  one  tenant  in  common  against 
another  joint'  owner,  formed  the  basis  of 
the  different  assignments  of  error  presented 
In  the  record.  After  instructing  the  Jury 
concerning  the  periods  of  limitation  pleaded, 
what  were  essential  to  constitute  peaceable 
and  adverse  possession  generally,  and  the 
necessity  of  continuity  of  possession  by  dlff- 
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erent  owners  claiming  in,  privity  with  each 
other,  the  court  then  charged  the  Jury  as 
follows:  "If  you  believe  from  the  evidence 
that  any  or  all  the  defendants,  and  those 
under  whom  they  cjalm,  took  possession  of 
the  respective  tract  or  tracts  claimed  by 
them  respectively  under  the  decree  of  par- 
tition offered  in  evidence,  and  had  prior  to 
January  22,  1908,  had  and  held  peaceable, 
adverse,  and  continuous  possession  of  such 
tract  or  tracts  so  claimed  by  them  respec- 
tively, cultivating,  using,  and  enjoying  same 
for  a  period  of  ten  years,  then  plaintiff  is 
barred  from  recovery  by  the  10  years'  statute 
of  limitation,  and,  if  you  should  so  find, 
you  will  return  a  verdict  for  defendants,  or 
such  of  them  as  you  find  had  such  posses- 
sion." This  portion  of  the  charge  is  as- 
sailed as  erroneous  because  It  Ignores  what 
the  appellant  terms  the  "trust  theory  of  the 
relation"  between  bun  and  the  appellees,  W. 
L.  and  A.  J.  Arledge,  in  this:  The  land  was 
the  community  property  of  Wm.  Arledge  and 
wife.  The  interest  claimed  by  the  appellant 
was  by  inheritance  through  his  wife  before 
the  death  of  her  mother,  the  wife  of  Wm. 
Arledge.  After  the  death  of  Mrs.  Arledge, 
it  was  agreed  that  Wm.  Arledge  should  re- 
main in  possession  holding  the  property  dur- 
ing his  lifetime,  and  no  division  should  be 
made  among  the  heirs  till  after  his  death. 
The  evidence  shows  that,  at  the  time  of  the 
death  of  Wm.  Arledge,  W.  L.  and  A.  3.  Ar- 
ledge were  occupying  portions  of  the  prem- 
ises with  their  father,  and  presumptively  by 
his  permission.  It  Is  claimed  that  this  sta- 
tus created  a  trust  relation  between  W.  L. 
and  A.  J.  Arledge,  on  the  one  part,  and  the 
appellant,  on  the  other  part,  with  reference 
to  the  holding  of  the  possession,  and  would 
prevent  a  void  partition,  as  a  matter  of  law, 
from  operating  to  put  In  motion  the  statute 
of  limitation  against  the  appellant.  The  tes- 
timony shows  that,  at  the  time  and  for  some 
years  previous  to  the  death  of  Wm.  Arledge, 
A.  J.  Arledge  was  occupying  the  homestead 
with  his  father,  keeping  house  for  him  and 
looking  after  his  personal  welfare.  It  is 
also  in  evidence  that  W.  L.  Arledge  resided 
upon  a  part  of  the  200  acres  which  consti- 
tuted the  family  homestead  of  Wm.  Arledge. 
The  agreement  for  Wm.  Arledge  to  remain 
in  possession  seems  to  have  been  made  about 
the  time  of  the  death  of  his  wife,  or  shortly 
thereafter,  and  was  strictly  observed  by  all 
the  heirs  having  an  Interest  In  the  land. 
Wm.  Arledge  occupied  the  family  homestead 
and  used  all  the  community  property  and 
lands,  so  far  as  the  latter  were  used,  up  to 
the  time  of  his -death.  We  do  not  think  this 
is  sufficient  to  show  a  trust  relation  existing 
between  the  appellant,  on  the  one  side,  and 
the  appellees  W.  L.  and  A.  J.  Arledge,  upon 
the  other,  as  to  possession  of  the  land.  The 
trust,  if  any  had  been  created,  was  a  per- 
sonal one  undertaken  by  Wm.  Arledge,  and 
existed  only  during  his  lifetime.   It  expired 


with  his  death,  by  the  very  terms  of  the  j-ef  Wm.  Arledge  and  wife  among  the 


agreement  After  that  event  the  heirs  at 
law  had  a  right  to  a  partition  of  the  entire- 
property,  and  no  obligation  rested  upon  W. 
L.  and  A.  J.  Arledge  binding  them  to  con- 
tinue their  father's  possession  with  the  same- 
trust  relation  assumed  by  him.  They  had 
a  perfect  right  to  Institute  partition  pro- 
ceedings for  the  division  of  the  common 
property,  or  to  occupy  it  as  joint  owners. 
They  did  not  assume  any  special  trust  by 
reason  of  being  on  the  land  by  permission  of 
their  father  at  the  time  of  his  death.  They 
were  occupying  that  portion  of  the  land 
which  he  had  a  right  to  hold  regardless  of 
any  agreement — the  family  homestead.  We 
do  not -think  the  charge  is  subject  to  the 
objection  made.  Neither  do  we  think  it  is 
subject  to  the  further  objection  that  it  waa 
not  warranted  by  the  testimony.  The  evi- 
dence, we  think,  was  ample  to  require  the 
court  to  submit  the  issue  of  adverse  posses- 
sion by  all  the  defendants,  as  he  did. 

The  appellant  also  complains  that  the  court 
erred  in  refusing  to  give  the  following  special 
charge :  "One  joint  owner  of  a  tract  of  land 
has  a  right  to  enter  upon  and  possess  the 
common  property,  and  such  act  does  not  or- 
dinarily make  such  possession  adverse  to  the 
other  owner.  Nor  would  the  fact  that  such 
joint  owner  in  possession  paid  the  taxes  on 
the  land,  or  improved  it,  render  his  posses- 
sion adverse  to  the  other  Joint  owner.  In 
order  for  such  possession  to  be  adverse,  sucb 
as  would  put  the  statute  of  limitation  In 
operation,  the  tenant  In  possession  must  give 
actual  notice  to  the  other  joint  owner  that 
such  possession  is  held  adversely;  or  the 
possession  must  have  been  of  such  a  nature, 
so  notorious,  and  the  surrounding  circum- 
stances must  have  been  sucb,  as  that  the 
joint  owner  out  of  possession  must  be  pre- 
sumed to  have  known  of  the  adverse  holding. 
Therefore  before  you  can  find  that  defend- 
ants W.  Li.  Arledge,  A.  J.  Arledge,  W.  H. 
Barnett,  and  wife  Hattie  Barnett,  or  either 
of  them,  or  other  defendants  claiming  un- 
der them,  have  title  by  limitation  against 
plaintiff,  you  must  believe  from  the  evidence 
that,  as  far  back  as  10  years  prior  to  the 
institution  of  this  suit,  his  or  their  acts  and 
possession  were  of  such  an  adverse  and  no- 
torious nature,  and  so  hostile  to  plaintiff, 
that  it  must  be  presumed  that  plaintiff  had 
notice  of  such  hostile  claim.  In  this  con- 
nection you  are  further  instructed  that  the 
doing  of  any  acts  by  a  co-tenant,  which  may 
be  legitimately  referred  to  and  consistent 
with  his  right  as  a  joint  owner  to  do,  will 
not  be  considered  as  a  hostile  act  or  as  no- 
tice of  an  adverse  possession  to  the  other 
Joint  owner  not  in  possession." 

The  request  for  this  special  charge  Is  bas- 
ed upon  the  contention  that  the  court  failed 
0  instruct  the  jury  concerning  the  rules  of 
law  applicable  to  claims  by  adverse  pos- 
session when  urged  by  one  tenant  in  common 
against  another.  The  partition  of  the  est*** 
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vlving  children  and  grandchildren  upon  hla 
_  death.  In  which  proceeding  the  appellant  was 
'ignored,  is  a  fact  about  which  there  is  no 
dispute  In  the  record.  This  proceeding,  by  its 
publicity  and  nature,  was  so  notorious  and 
adverse  that  it  was  sufficient  to  constitute  an 
ouster  of  the  appellant,  and  the  court  had 
the  right  to  assume  as  a  matter  of  law  that 
a  disseisin  was  thereby  accomplished,  which, 
if  followed  by  the  necessary  adverse  hold- 
ing, and  for  the  statutory  period,  in  the  man- 
ner essential  to  constitute  a  bar,  would  ripen 
Into  a  title  by  limitation.  Cryer  v.  Andrews, 
11  Tex.  170;  Lessee  of  Clymer  et  aL  v. 
Dawklns,  8  How.  674, 11  I*  Ed.  778 ;  Brewer 
v.  Keeler,  42  Ark.  289 ;  Puckett  v.  McDaniel, 
8  Tex.  Civ.  App.  630,  28  S.  W.  360;  Wood 
on  Limitation,  f  266.  In  the  Clymer  Case, 
above  cited,  the  court  said:  "In  our  judg- 
ment It  was  wholly  unnecessary  to  decide 
whether  those  proceedings  were  absolutely 
void  or  not,  for,  assuming  them  to  have  been 
defective  or  Invalid,  still,  as  they  were  mat- 
ters of  public  notoriety  of  which  Clymer  was 
bound  at  his  peril  to  take  notice,  and  as 
Lynch  and  Blantern  under  those  proceedings 
claimed  exclusive  title  to  the  land  assigned 
to  them,  adversely  to  Clymer,  If  the  defend- 
ants entered  under  that  exclusive  title,  the 
possession  must  be  deemed  adverse,  in  point 
of  law,  to  that  of  Clymer."  The  elements 
constituting  an  adverse  possession  sufficient, 
in  the  course  of  time,  to  bar  by  limitation 
the  right  of  one  Joint  owner  to  recover  a  por- 
tion of  the  common  property  In  an  action 
against  the  other,  are  not  different  or  more 
onerous  than  In  cases  where  strangers  only 
are  concerned.  The  difference  lies  In  the  es- 
sential facts  necessary  to  furnish  evidence  of 
the  hostile  or  adverse  holding,  or,  more 
strictly  speaking,  of  disseisin  by  the  adverse 
claimant  Gillespie  v.  Osburn,  3  A.  K.  Marsh. 
(Ky.)  77,  13  Am.  Dec.  140,  and  notes.  While 
In  the  case  of  a  stranger  possession  alone 
might  be  ample  evidence  of  the  ouster  of  the 
true  owner,  and  would  support  an  action  to 
recover  title  and  possession,  yet  In  the  case 
of  tenants  in  common  It  would  not  be.  As 
between  the  latter  It  would  be  necessary  that 
some  further  evidence  be  shown  of  an  intent 
to  oast  the  co-tenant  and  to  assert  exclusive 
title  and  ownership  to  the  common  property, 
in  addition  to  mere  possession,  since  as  be- 
tween co-tenants  the  possession  of  one  is 
not  necessarily  hostile  to  the  other  and 
would  not  put  him  upon  notice  that  bis  title 
was  .being  disputed.  When,  however,  an 
overt  act,  evidencing  an  unequivocal  intent 
on  the  part  of  one  Joint  owner  to  claim  the 
entire  common  property  to  the  exclusion  of 
the  other  Joint  owner,  is  committed,  and  that 
act  is  so  notorious  as  to  reasonably  convey 
that  Impression,  it  1b  then  sufficient  to  con- 
stitute in  law  an  ouster,  and  limitation  be- 
gins to  run  from  its  occurrence.  Coogler  v. 
Sogers.  25  Fla.  853,  7  South.  891 ;  Gillasple 
v.  Osburn,  8  A.  K.  Marsh.  (Ky.)  77,  13  Am. 
Dec.  140,  and  cases  cited  in  notes;  Wood  on 


Limitation,  {  286;  Fells  v.  Fells,  106  Cal.  1„ 
38  Pac.  521;  Gregory  v.  Gregory,  102  Cal- 
50,  36  Pac.  364;  Wright  v.  Kleyla,  104  Ind. 
223,  4  N.  B.  16;  Balrd  v.  Balrd,  21  N.  G. 
524,  31  Am.  Dec.  399. 

It  Is  difficult  to  conceive  of  an  overt  act 
more  notorious  In  character,  and  more  clear- 
ly Indicating  a  purpose  to  appropriate  the 
common  property  to  the  exclusion  of  another 
Joint  owner,  than  was  evidenced  by  the  par- 
tition proceedings  instituted  by  the  heirs  of 
Wm.  Arledge,  and  their  subsequent  use  of 
their  respective  portions.  It  showed  an  un- 
equivocal Intent  upon  their  part  to  Ignore 
whatever  claim  the  appellant  may  have  had. 
and  to  divide  up  the  land  and  use  the  differ- 
ent parts  In  severalty.  The  decree  of  par- 
tition was  Intended  to  have  the  effect  of 
vesting  In  each  an  exclusive  personal  right 
to  hold  that  portion  allotted  to  him,  and 
clearly  Indicated  the  purpose  of  each  to  so 
hold  bis  portion.  These  acts  were  open  and 
notorious,  and  occurred  under  such  condi- 
tions as  could  not  leave  any  room  to  doubt  the 
purpose  of  those  engaged  in  bringing  them 
about  It  is  Immaterial  that  the  appellant 
was  not  In  the  vicinity  of  where  the  land 
was  situated,  and  did  not  have  actual  knowl- 
edge of  those  proceedings.  They  were  of 
such  a  character  as  he  was  compelled  to  no- 
tice at  his  peril.  Ilumphrey  v.  Edwards,  89 
Tex.  512,  36  S.  W.  333,  434;  Warfleld  v. 
Lindell,  SO  Mo.  272,  77  Am.  Dec.  614 ;  Lara- 
way  v.  Larue,  63  Iowa,  407,  19  N.  W.  244; 
Knowles  v.  Brown,  69  Iowa,  11,  28  N.  W. 
409.  The  only  issue  of  fact  so  far  as  con- 
cerns this  appeal,  which  the  court  was  called 
upon  to  submit  to  the  jury  (even  If  he  was  re- 
quired to  submit  that),  was  that  as  to  wheth- 
er the  appellees  and  those  under  whom 
they  claimed  had  held  their  respective  tracts 
of  land  set  off  to  them  adversely  through  the 
period  of  limitation  after  the  partition  bad 
been  made.  This  was,  we  think,  done  In  a 
manner  which  correctly  and  clearly  presented 
that  Issue.  Conceding  that  the  special  charge 
requested  by  the  appellant  and  refused  stat- 
ed a  correct  rule  of  law  applicable  to  co- 
tenants,  still  we  do  not  think  it  follows  that 
this  would  have  been  a  proper  Instruction  to 
the  jury.  It  was  an  abstract  statement  of 
the  law,  which,  as  applied  to  the  facts  In- 
volved, might  have  been  misleading.  Clack 
v.  Wood  (Tex.  Civ.  App.)  46  S.  W.  1132. 
For  Instance,  It  tells  the  jury  that  possession 
of  the  common  property,  the  payment  of  the 
taxes,  and  the  making  of  improvements  there- 
on by  one  joint  owner,  do  not  ordinarily  make 
such  possession  adverse  to  the  other  owner. 
As  an  abstract  legal  proposition,  this  may  be 
correct;  but  It  by  no  means  follows  that  the 
jury  should  have  been  so  Instructed.  Each 
of  these  facts  was  an  element  proper  to  be 
considered  by  the  jury  In  determining  wheth- 
er or  not  the  claim  of  adverse  possession 
urged  by  the  appellees  had  been  sustained, 
and  each  was  weighted  with  evidentiary  val- 
ue proper  to  be  considered  by  the  Jury  in. 
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connection  with  all  of  the  testimony  upon 
that  subject.  Scofleld  v.  Douglass  (Tex.  Civ. 
App.)  30  S.  W.  817.  It  Is  the  duty  of  the 
court,  when  the  evidence  Is  concluded,  to  de- 
termine whether  or  not  It  Is  sufficient  to 
sustain  a  finding  upon  the  Issue  in  support 
of  which  it  has  been  adduced.  If  It  Is  not, 
then  the  Jury  should  be  peremptorily  In- 
structed on  the  subject.  If  It  is  sufficient,  it 
is  improper  for  the  court  to  single  out  dif- 
ferent portions  of  the  evidence  and  tell  the 
Jury  that  these  were  not  in  themselves  suf- 
ficient to  sustain  a  finding.  O.,  C.  &  P.  Ry. 
v.  Box,  81  Tex.  670,  17  S.  W.  375.  Such  con- 
duct would  be  an  unwarranted  invasion  of 
the  province  of  the  Jury.  Where  the  evi- 
dence Is  sufficient,  It  is  the  duty  of  the  court 
to  submit  the  issues  without  Indicating  the 
probative  value  of  any  of  the  different  facts 
proved  and  which  the  Jury  may  legally  con- 
sider. 

We  think  the  court  correctly  refused  the 
charge  requested,  and  the  Judgment  is,  ac- 
cordingly, affirmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OP 
TEXAS  v.  MARSHALL. 

(Court  of  Civil  Appeals  of  Texas.    May  22, 
1909.   Rehearing  Denied  June  19,  1909.) 

1.  Master  and  Servant  (§§  118,  150*)— In- 
juries to  Servant— Negligence. 

Where  a  railroad  foreman  ordered  an  inex- 
perienced servant  to  work  in  a  gravel  pit  un- 
der a  ledge,  which  the  foreman  knew  was  lia- 
ble to  cave,  the  foreman  was  negligent  in  not 
warning  the  servant  of  the  danger  and  in  or- 
dering him  to  work  in  a  dangerous  place. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §j  209,  297,  299-301,  305- 
307;  Dec.  Dig.  f|  118,  150.*] 

2.  Master  and  Servant  (|  230*)— Injuries 
to  Servant— Contributory  Negligence. 

Where  an  inexperienced  servant  was  placed 
by  his  foreman  in  a  dangerous  gravel  pit  and 
directed  to  excavate  gravel  under  a  ledge,  which 
was  dangerous,  to  the  foreman's  knowledge,  but 
of  which  the  servant  was  not  informed,  he  was 
not  negligent  in  continuing  to  work  there  until 
he  was  injured. 

IEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  687-700;  Dec  Dig.  g 
230.*] 

3.  Master  and  Servant  (|  218*)— Injuries 
to  Servant— Assumed  Risk. 

The  servant,  under  such  circumstances,  did 
not  assume  the  risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  601-609;  Dec  Dig.  $ 
218.*] 

4.  Appeal  and  Error  ($  1052*)— Evidence- 
Curing  Error. 

Where  a  written  physician's  report  of'  an 
injury  was  afterwards  introduced  in  evidence, 
there  was  no  error  in  the  court's  permitting  the 
physician  to  testify  concerning  a  part  of  the 
contents  of  the  report  without  reading  it  in  ev- 
idence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
1052r*']Cent  Di*'  M  4171-4177 '  D*5-  Di«-  * 


5.  Master  and  Servant  (I  270*)— Injuries 
to  Servant— Evidence— Prior  Similar  Ac-  . 

CIDENT. 

Plaintiff  was  injured  by  the  fall  of  a  ledge 
of  rock  in  a  gravel  pit.  At  the  time  he  was 
injured  he  had  been  working  for  defendant  rail- 
road company  only  a  few  noun  under  the  di- 
rection of  a  foreman,  who  had  required  him  to 
go  under  the  ledge,  where  he  was  injured.  The 
foreman  knew  the  place  was  dangerous,  though 
plaintiff  did  not  know.  Held,  that  evidence 
that,  some  days  before  the  injury,  a  similar  em- 
bankment near  the  one  which  fell  on  plaintiff 
had  fallen  to  the  foreman's  knowledge  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  919;  Dec  Dig.  |  270.*] 

6.  Damages  (J  208*)— Personal  Injuries- 
Permanency— Evidence. 

Evidence  that  plaintiffs  leg  was  broken 
and  his  ankle  sprained,  that  more  than  two 
years  thereafter  the  leg  still  gave  him  trouble, 
that  it  was  not  as  strong  as  it  formerly  was, 
and  was  very  painful  at  times,  was  sufficient  to 
justify  the  submission  of  the  question  of  per- 
manent injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  |  208.*] 

7.  Trial  (}  260*)  —  Instructions  —  Request 
to  Charge— Instructions  Given. 

In  an  action  for  injuries  to  a  servant,  the 
court  charged  that  unless  it  appeared  that  at 
the  time  plaintiff  went  into  the  place  where  he 
was  injured,  he  did  not  know  of  the  danger, 
and  in  the  exercise  of  ordinary  care  he  would 
not  have  known  of  the  danger,  or  if  the  dan- 
ger was  so  open  and  obvious  that  it  would  have 
been  apparent  to  a  person  of  ordinary  prudence, 
knowledge,  and  foresight,  the  jury  should  find 
for  defendant  Beld,  that  such  instructions  suf- 
ficiently covered  a  request  that,  if  a  person  of 
ordinary  care  and  prudence  would  have  discov- 
ered the  danger  of  working  under  the  ledge  of 
rock  which  fell  on  plaintiff,  he  could  not  re- 
cover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  651-659;  Dec.  Dig.  5  260.*] 

8.  Trial  (§  260*)  —  Instructions  —  Request 
to  Charge. 

,  It  is  not  error  to  refuse  requests  to  charge 
which  are  fully  covered  by  the  court's  main 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  651-659;  Dec  Dig.  $  260.*] 

Appeal  from  District  Court,  Neill  County ; 
John  B.  Gulnn,  Special  Judge. 

Action  by  Frank  Marshall  against  the  St 
Louis  Southwestern  Railway  Company  of  Tex- 
as. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

See,  also,  107  S.  W.  883. 

E.  B.  Perkins  and  Scott,  Sanford  &  Ross, 
for  appellant  Morrow  A  Smlthdeal,  for  ap- 
pellee. 

BOOEHOUT,  J.  This  suit  was  Instituted 
by  the  appellee,  Frank  Marshall,  against  ap- 
pellant, St.  Louis  Southwestern  Railway  Com- 
pany of  Texas,  in  the  district  court  of  Hill 
county,  to  recover  damages  on  account  of 
personal  injuries  alleged  to  have  been  sus- 
tained by  him  on  May  1,  1905,  while  engaged 
in  the  service  of  appellant,  as  a  section  hand 
and  working  in  a  gravel  pit  Appellant  an- 
swered by  general  denial  and  pleas  of  con- 
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tributary  negligence  and  assumed  risk.  A 

trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  In  the  sum  of  $500.  Defendant's 
motion  for  new  trial  having  been  overruled, 
It  perfected  an  appeal. 

.  Conclusions  of  Fact 
The  appellee  was  employed  by  appellant 
to  dig  gravel  from  its  gravel  pit  under  Its 
foreman,  E.  F.  Walston.  The  foreman  pro- 
vided him  with  a  pick  and  shovel  and  showed 
him  where  to  work.  He  pointed  out  a  place 
where  the  embankment  was  about  four  feet 
high  and  told  him  to  dig  the  gravel  out  and 
load  it  on  the  car.  Appellee  began  work  that 
morning,  and  had  worked  until  about  11 
o'clock,  taking  out  gravel.  On  the  top  of  the 
ground  where  he  was  working  there  was 
about  one  foot  or  a  foot  and  a  half  of  dirt, 
underneath  which  there  was  about  four  tnch- 

,  es  of  rock,  and  the  gravel  was  under  the 
rock.  He  was  instructed  by  the  foreman  to 
move  the  car.  He  left  his  tools  in  the  gravel 
pit  and  helped  move  the  car  up  about  ten 
feet,  and  was  then  told  by  the  foreman  to  get 
his  tools  and  go  to  work  at  another  place. 
While  attempting  to  get  his  tools,  the  bank 
caved  in  and  caught  one  of  bis  legs  between 

,  the  rock  and  the  end  of  a  cross-tie,  break- 
ing his  leg  and  spraining  his  ankle.  Appel- 
lee did  not  know  that  there  was  danger  of 
the  bank  caving  in  and  had  not  been  warned 
of  the  danger.  Appellant's  foreman  knew  the 
place  was  dangerous  when  be  ordered  the 
car  moved  up.  The  foreman  was  guilty  of 
negligence  in  not  warning  appellee  of  the 
danger  of  the  embankment  caving  In  and  in 
putting  him  at  work  in  a  dangerous  place, 
knowing  it  was  dangerous,  and  his  negligence 
is  to  be  imputed  to  the  appellant.  The  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence, and  did  not  assume  the  risk.  By  his 
Injuries  appellee  sustained  damages  in  the 
amount  of  the  verdict  and  judgment 

Conclusions  of  Law. 

This  Is  the  second  appeal  of  this  case.  For 
opinion  on  first  appeal,  see  107  S.  W.  883. 

While  Dr.  Robert  a  witness  for  plaintiff, 
was  upon  the  stand,  he  was  asked  the  follow- 
ing question :  "I  will  ask  you  If  In  that  state- 
ment (referring  to  written  statement  desig- 
nated as  a  surgeon's  report  made  out  by  Dr. 
Robert  and  sent  to  the  defendant  company), 
yon  did  not  ask  if  be  could,  by  more  care  on 
his  part,  have  prevented  the  accident,  and  if 
he  (meaning  plaintiff)  did  not  say,  'No?'  **  To 
which  question  plaintiff  answered,  over  de- 
fendant's objection,  as  follows:  "That  Is  his 
answer  here  [meaning  the  answer  of  the 
plaintiff  as  stated  in  the  report  referred  to]," 
etc.  The  counsel  for  defendant  objected  to 
the  evidence,  unless  the  report  of  the  wit- 
ness was  read  In  evidence  by  plaintiff's  coun- 
sel. The  record  shows  that  the  written  re- 
port referred  to  was  afterwards  Introduced 
in  evidence.  Hence  there  was  no  error  in 
the  court's  ruling. 
130  8.W.-83 


It  is  assigned  that  the  court  erred  in  per- 
mitting the  plaintiff's  witness  Turner,  over 
the  objection  of  defendant,  to  testify  that  he 
knew  when  the  alleged  cave-In,  which  caused 
the  injury  to  plaintiff,  occurred,  and  that  an 
embankment  near  that  place  caved  in  before ; 
It  not  being  shown  that  the  conditions  under 
which  the  cave-in  objected  to  were  the  same 
or  In  any  manner  similar.  The  evidence 
showed  that  the  appellee  was  Injured  by  the 
fall  of  a  ledge  of  rock  In  a  gravel  pit,  and 
that  at  the  time  he  was  injured  he  had  been 
working  for  the  appellant  only  a  few  hours 
and  was  working  under  the  direction  of  the 
foreman,  and  that  the  foreman  directed  him 
to  go  under  the  ledge  of  rock  where  he  was 
injured  The  foreman  knew  it  was  dangerous 
to  do  so,  and  that  the  appellee  did  not  know 
that  It  was  dangerous  to  do  so,  and  that  some 
days  before  the  Injury  an  embankment  near 
the  one  which  fell  on  appellee  had  fallen,  and 
the  foreman  knew  of  its  having  fallen,  and 
there  being  evidence  that  the  embankment 
which  fell  first  was  similar  to  the  one  which 
fell  and  Injured  appellee,  there  was  no  error 
In  admitting  proof  of  the  fall  of  the  first  em- 
bankment 

The  third  assignment  of  error  complains  of 
the  charge  in  submitting  the  issue  of  per- 
manent Injury ;  it  being  contended  that  there 
was  no  evidence  tending  to  raise  the  issue. 
The  charge  complained  of  1b  as  follows:  "If 
you  find  for  the  plaintiff,  and  believe  from 
the  evidence  that  he  was  injured  as  alleged 
In  his  petition,  you  will  return  a  verdict  In 
his  favor  for  such  sum  as  you  believe  from 
the  evidence  will  compensate  him  for  the  In- 
juries sustained,  if  any,  and  In  estimating 
such  damages,  If  any,  you  may  take  into 
consideration  the  mental  and  physical  pain 
suffered  consequent  to  his  injuries,  if  any, 
the  value  of  the  time  lost  during  the  period 
of  his  disability,  if  you  find  that  he  has  been 
disabled,  and  that  by  reason  thereof  he  has 
lost  any  time,  and  if  you  believe  from  the 
evidence  that  his  injuries  are  permanent  *nd 
that  they  will  disable  him  to  labor  and  earn 
money  in  the  future,  then  you  may  allow  him 
such  sum  as  If,  paid  now,  you  may  believe 
from  the  evidence  will  be  fair  compensation 
for  his  diminished  capacity,  If  any,  to  labor 
and  earn  money  In  the  future,  and  as  to 
whether  he  has  received  such  injuries  and 
has  suffered  damage  in  any  respect  named, 
and  as  to  what  extent  they  have  disabled 
him  or  may  disable  him  to  labor  and  earn 
money  in  the  future,  if  at  all,  and  as  to  what 
particular  sum  may  be  fair  compensation  if 
paid  now,  are  questions  altogether  for  your 
determination  from  the  evidence  in  the  case, 
governed  by  the  law  as  given  you  in  the 
charge  of  the  court" 

The  evidence  shows  that  appellee's  leg  was 
broken  and  his  ankle  sprained.  An  X-ray 
photograph  was  introduced  in  evidence  and 
exhibited  to  the  jury.  It  Is  also  shown  bj 
the  testimony  of  the  appellee  on  the  first 
trial,  which  occurred  some  time  after  the 
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injury,  that  he  atlll  suffered  pain  from  hto 
leg,  that  changes  In  temperature  hart  it,  that 
he  was  unable  to  do  any  heavy  lifting  on 
account  of  the  weakness  of  his  leg,  that  he 
could  not  stand  on  it  long,  and  that  in  step- 
ping, if  he  made  any  misstep,  he  suffered. 
And  on  the  last  trial,  which  was  about  two 
years  after  the  first  trial,  he  testified  that  his 
leg  still  gave  him  trouble,  that  It  was  not 
as  strong  as  It  formerly  was,  that  there  was 
a  scar  on  the  Inside,  that  the  bone  in  his  leg 
bad  a  knot  on  It,  that  he  exhibited  his  leg 
to  the  jury,  and  testified  that  his  leg  did  not 
seem  like  it  was  straight,  and  that  it  hurts 
him.  We  think  the  evidence  was  sufficient 
to  raise  the  issue  of  permanent  injury,  and 
there  was  no  error  in  submitting  the  same. 
The  temporary  Injuries  from  which  appellee 
suffered  were  very  painful,  and  he  has  suffer- 
ed from  same  for  over  two  years.  The  ver- 
dict was  only  for  $500,  and  we  are  not  in- 
clined to  disturb  the  judgment  for  that 
amount 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  its  special  charge  No.  1, 
as  follows :  "If  you  find  that  a  person  of  or- 
dinary care  and  prudence  would  have  dis- 
covered the  danger  of  working  under  said 
ledge,  if  you  so  find,  you  will  find  for  the 
defendant."  The  court  did  not  err  In  refus- 
ing said  charge.  In  so  far  as  it  was  appli- 
cable to  the  case,  It  was  covered  by  the  main 
charge  of  the  court  and  special  charges  giv- 
en at  the  request  of  appellant 

The  third  and  fourth  paragraphs  of  the 
court's  charge  are  as  follows:  "(3)  Dnless 
you  believe  from  the  evidence  that,  at  the 
time  the  plaintiff  went  to  the  place  where 
he  was  injured,  he  did  not  know  of  the 
danger,  or  unless  you  believe  from  the  evi- 
dence that,  in  the  exercise  of  such  care  as  an 
ordinarily  prudent  person  would  have  used 
for  his  own  safety,  he  would  not  have  known 
of  such  danger,  you  will  find  for  the  de- 
fendant. (4)  If  you  believe  from  the  evi- 
dence that  the  danger  of  said  wall  falling 
was  open  and  obvious,  so  that  such  danger 
would  have  been  apparent  to  any  person  of 
ordinary  prudence,  knowledge,  and  foresight 
then  you  are  Instructed  that  the  plaintiff  as- 
sumed the  risk  Incident  to  going  about  the 
same,  and  you  will  find  for  the  defendant" 
The  court  also  gave  a  special  charge  request- 
ed by  the  appellant,  which  is  as  follows:  "If 
you  find  from  the  testimony  that  the  plain- 
tiff was  warned  by  the  foreman  of  the  dan- 
ger in  working  under  the  hanging  ledge  in 
question,  and  after  receiving  such  warning, 
if  any,  he  went  at  or  near  such  ledge  and 
was  injured  thereby,  then,  if  yon  so  find,  he 
assumed  such  risk  and  would  not  be  entitled 
to  recover  in  this  cause,  and  if  you  so  find 
you  will  find  for  the  defendant."  Appellant's 
sixth  assignment  complains  of  the  action  of 
the  court  in  refusing  its  special  charge  No.  2, 


as  follows:  "It  was  the  duty  of  the  plain- 
tiff to  exercise  that  degree  of  care  and  cau- 
tion which  a  person  of  ordinary  care  and 
caution  would  have  exercised  under  similar 
circumstances  in  working  under  said  ledge, 
and,  if  the  plaintiff  failed  to  exercise  that 
degree  of  care  and  caution,  then  you  will  find 
for  defendant."  This  charge  was  fully  cov- 
ered by  the  court's  main  charge,  and  was 
properly  refused. 

There  was  no  error  in  overruling  appel- 
lant's motion  for  new  trial.  The  evidence 
showed  that  the  appellant,  through  its  fore- 
man, ordered  the  appellee  to  go  under  the 
embankment  supported  by  the  ledge  of  rock, 
and  that  while  he  was  obeying  said  order 
the  embankment  fell  and  Injured  him,  that 
the  appellant's  foreman  knew  said  ledge  was 
dangerous  and  unsafe,  and  that  the  appellee 
did  not  know  of  such  danger.  The  Issues 
of  fact  were  correctly  and  fairly  submitted 
to  the  jury  and  passed  upon  in  favor  of 
the  appellee,  and,  there  being  evidence  to 
support  their  finding,  the  motion  was  prop- 
erly overruled. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


FREEMAN  v.  PUCKETT. 

(Court  of  Civil  Appeals  of  Texas.    May  19, 
1909.) 

1.  Cabbiebs  (I  276*)— Personal  Injuries— 
Carrying  Passenger  Past  Station— Evi- 
dence. 

Where  plaintiff  alleged  that  his  wife,  a 
passenger,  on  the  arrival  of  defendant  rail- 
road's train  at  the  station,  arose  and  proceeded 
promptly  to  endeavor  to  alight,  but  before  she 
could  do  so  the  train  proceeded,  that  the  train 
did  not  stop  a  reasonably  sufficient  length  of 
time  to  allow  her  to  alight  therefrom,  etc.,  and 
that  she  had  to  walk  through  a  number  of 
coaches  before  she  could  reach  a  point  where 
she  could  alight,  the  wife  was  properly  per- 
mitted to  testify  that  the  platforms  of  several 
coaches  from  which  she  attemDted  to  alight 
were  closed,  whereby  she  was  prevented  from 
alighting  before  the  train  started. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1079;  Dec  Dig.  |  276.*] 

2.  Cabbiebs  (|  276*)— Personal  Injuries— 
Cabbtino  Passenger  Past  Station— Evi- 
dence. 

In  an  action  against  a  railroad  for  carry- 
ing plaintiffs  wife,  a  passenger,  past  her  des- 
tination, whereby  she  was  required  to  alight 
some  distance  from  the  station  and  was  in- 
jured, evidence  as  to  the  conditions  surround- 
ing the  place  where  she  alighted  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1079 ;  Dec.  Dig.  !  276.*] 

3.  Cabbiebs  (|  276*)— Personal  Injuries- 
Carrying  Passenger  Pa6t  Station— Evi- 
dence. 

In  an  action  against  a  railroad  for  carry- 
ing plaintiff's  wife  past  her  destination,  wheth- 
er or  not  the  suit  was  brought  by  plaintiff's 
attorney  for  a  contingent  fee  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1079;  Dec.  Dig.  |  270.*] 
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4.  Trial  (|  257*)— Instructions— Requests 
—Time  fob  Making. 

Where  charges  were  not  called  to  the  at- 
tention of  the  court  until  after  verdict,  the 
court  properly  refused  to  consider  them. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  H  642-«45;  Dec  Dig.  {  257.*] 

5.  Appeal. and  Ebbob  ({  739*)— Assignuents 
of  Ebbob. 

Under  the  rule  that  an  assignment  of  error 
complaining  of  two  separate  and  distinct  rul- 
ings is  insufficient,  though  it  may  be  followed 
by  appropriate  propositions  and  statements 
thereunder,  an  assignment  of  error  complaining 
of  a  charge  on  the  measure  of  damages,  and 
also  that  the  jury  were  allowed  to  consider 
elements  of  damages  not  sustained  by  the  evi- 
dence, would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3034;  Dec.  Dig.  f  739.*] 

6.  Cabkiebs  (i  271*)— Carrying  Passenger 
Past  Destination. 

Where  a  carrier  fails  to  stop  a  reasonable 
length  of  time,  carries  a  passenger  beyond  his 
station,  and  on  request  negligently  fails  to  re- 
turn to  the  station,  it  cannot  defend  against 
an  action  for  injuries  thereby  occasioned, 
though  the  passenger  on  account  of  the  car- 
rier's negligence  may  have  voluntarily  left  the 
train  with  a  view  of  returning  to  the  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1067 ;  Dec.  Dig.  §  271.*] 

7.  Cabbiebs  (f  278*)— Carrying  Passenger 
Past  Destination— Instbuctionb. 

In  an  action  against  a  carrier  for  carrying 
plaintiff's  wife  past  her  destination,  whereby 
she  was  compelled  to  alight,  and  in  returning 
to  the  station  was  injured,  an  instruction  that 
as  a  matter  of  law  defendant  was  excused  from 
backing  its  train  to  the  station  when  request- 
ed to  do  so  by  the  plaintiff's  wife,  if  another 
section  of  the  train  was  following,  rendering 
it  dangerous  to  do  so,  was  properly  refused, 
since,  if  such  matter  should  have  been  present- 
ed to  the  jury,  it  should  have  been  presented 
as  a  matter  of  fact  and  not  one  of  law. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  |  1081 ;  Dec.  Dig.  f  278.*] 

8  Tbiai.  (I  194*)— Instructions— Weight  of 
Evidence. 

A  charge  on  the  weight  of  evidence  is  im- 
proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (  439 ;  Dec.  Dig.  !  194.*] 

9.  Tbiai,  (§  2G2*)— Instructions— Instruc- 
tions not  Based  on  Pleading. 

A  charge  is  properly  refused  where  there 
is  no  pleading  authorizing  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  506;  Dec.  Dig.  |  252.*] 

10.  Trial  (|  251*)— Issues  Not  Raised  by 
Evidence. 

An  instruction  on  an  issue  not  raised  by 
the  evidence  is  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  587;  Dec.  Dig.  8  251.*] 

Appeal  from  Hays  County  Court;  Ed  R. 
Kone,  Judge. 

Action  by  W.  W.  Puckett  against  T.  J. 
Freeman,  receiver  of  the  International  & 
Great  Northern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

8.  R.  Fisher,  J.  H.  Tallichet,  S.  W.  Fisher, 
and  King  &  Morris,  for  appellant  Will  G. 
Barber,  for  appellee. 


RICE,  J.  This  suit  was  brought  by  appel- 
lee against  appellant  to  recover  damages  al- 
leged to  have  been  sustalnted  by  his  wife 
on  the  26th  of  April,  1907,  while  she  was 
a  passenger  on  one  of  appellant's  trains 
from  San  Antonio  to  Buda,  on  account  of 
the  ajleged  failure  of  appellant  to  stop  its 
train  at  said  last-named  station  a  reason- 
able length  of  time  for  her  to  alight  there- 
from, by  reason  of  which  she  was  carried 
some  distance  from  said  depot,  and  requir- 
ed to  alight  from  said  train  in  the  nighttime, 
and  suffered  the  injuries  complained  of  in 
undertaking  to  return  to  said  station.  De- 
fendant answered  by  general  denial  and  by 
special  plea  to  the  effect:  That  said  train 
upon  which  plaintiff's  wife  was  a  passenger 
was  held  sufficiently  long  at  Buda  for  her 
and  other  passengers  to  alight,  and,  but  for 
her  failure  to  exercise  ordinary  care  in  at- 
tempting to  leave  said  train,  she  would  not 
have  been  carried  past  said  station;  that 
the  train  was  stopped  at  her  suggestion,  and 
she  voluntarily  alighted  therefrom,  and,  if 
damage  was  suffered,  the  same  was  direct- 
ly occasioned  by  said  act,  and  by.  her  at- 
tempting to  walk  back  to  the  station  over 
the  track,  when  she  knew  there  was  a  well- 
traveled  public  road,  running  parallel  with 
said  track  back  to  the  station.  There  was 
a  jury  trial,  which  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $300, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

There  was  no  error  on  the  part  of  the 
court  in  refusing  to  give  a  peremptory  in- 
struction as  requested  by  appellant,  because 
the  evidence  not  only  warranted,  but  de- 
manded, a  submission  of  the  issues  involv- 
ed to  the  jury. 

It  is  urged  that  the  court  erred  in  per- 
mitting Mrs.  Puckett  to  testify  that  the 
platforms  of  the  several  coaches  from  which 
she  attempted  to  alight  were  closed  and 
dark,  whereby  she  was  prevented  from 
alighting  before  the  train  started,  because  it 
is  Insisted  that  there  were  no  pleadings  au- 
thorizing same,  and  that  this  action  was 
predicated  solely  upon  the  alleged  failure 
of  the  defendant  to  hold  the  train  at  said 
station  a  reasonably  sufficient  time  for  plain- 
tiff's wife,  in  the  exercise  of  ordinary  dili- 
gence, to  debark  therefrom,  and  not  on  the 
ground  that  the  means  of  egress  was  not 
afforded  her.  We  think  the  allegations  in 
the  petition  justified  the  admission  of  this 
evidence.  It  was  alleged  therein  that,  up- 
on the  arrival  of  the  train  at  Buda,  she 
arose  and  proceeded  promptly  in  her  under- 
taking to  alight  from  the  train,  and,  before 
she  could  do  so,  it  had  proceeded  towards 
Austin;  and  a  further  allegation  is  made 
that  the  train  did  not  stop  a  reasonably  suf- 
ficient length  of  time  to  allow  her  to  alight 
therefrom  under  the  circumstances  then  and 
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there  existing  and  surrounding  her;  and 
In  the  supplemental  petition  It  Is  further 
alleged  that  she  had  to  walk  through  a 
number  of  coaches  before  she  could  reach 
a  point  where  she  could  alight  The  evi- 
dence shows  that  the  train  consisted  of  eight 
passenger  coaches,  and  that  she  was  riding 
either  in  the  rear  coach  or  in  the  coach  next 
to  It.  Certainly  It  was  permissible  for  the 
plaintiff  to  show  that  she  made  an  effort  to 
alight,  and  if,  In  doing  so,  she  found  the 
vestibule  doors  to  the  first  coaches  closed 
and  not  lighted,  she  bad  the  perfect  right 
to  continue  through  the  coaches  until  she 
found  one  that  was  open,  and  which  would 
afford  her  an  opportunity  to  get  off,  and  to 
show  that,  while  attempting  to  do  so,  the 
train  started.  We  therefore  overrule  this 
objection. 

We  can  see  no  error  In  the  court's  having 
permitted  the  plaintiff  to  state  the  condition 
of  the  gravel  pit,  and  the  number  of  tracks 
entering  it  Plaintiff's  wife  having  been  put 
off  the  train  at  this  point  It  was  competent 
to  show  the  conditions  surrounding  the  place. 

The  court  properly  sustained  plaintiff's  ob- 
jection to  the  right  of  defendant's  counsel 
to  have  Mrs.  Puckett  state  whether  or  not 
the  suit  had  been  brought  by  plaintiff's  at- 
torney upon  a  contingent  fee.  We  fall  to 
see  the  relevancy  of  this  evidence. 

We  overrule  the  fifth  assignment  com- 
plaining that  the  court  erred  In  commenting 
upon  the  weight  of  the  evidence  in  the  pres- 
ence of  the  Jury,  because  we  believe  that 
the  remarks  of  the  court  were  In  response 
to  an  Inquiry  addressed  to  It  by  appellant's 
counsel,  and  that  the  same  was  In  no  sense 
a  comment  upon  the  weight  of  the  evidence. 

Appellant  complains  by  Its  sixth  assign- 
ment that  the  court  erred  In  ignoring  two  of 
its  special  charges.  It  appears  from  the 
bill  that  these  charges  were  not  called  to  the 
attention  of  the  court  until  after  the  verdict 
for  which  reason  the  court  states  that  he  re- 
fused to  consider  them,  which  we  deem  a 
sufficient  answer  to  this  complaint 

By  the  ninth  and  tenth  assignments,  sub- 
mitted together  as  propositions,  It  Is  insisted 
that:  "The  court  erred  In  the  first  portion 
of  the  fifth  paragraph  of  Its  charge  In  at- 
tempting to  state  the  measure  of  damages, 
because  the  same  is  an  incorrect  and  errone- 
ous statement  as  to  the  measure  of  damages. 
The  court  erred  In  the  latter  part  of  the 
fifth  paragraph  of  Its  charge,  because  the 
same  Is  an  Incorrect  and  erroneous  state- 
ment as  to  the  elements  of  damage  the  Jury 
wonld  be  entitled  to  consider,  and  also  be- 
cause there  was  no  evidence  that  the  plain- 
tiff was  entitled  to  recover  for  any  physical 
injury  sustained  by  his  wife  as  the  result  of 
defendant's  negligence."  It  will  be  observed 
that  these  assignments  complain  of  separate 
and  distinct  matters,  the  first  as  to  the  charge 
upon  the  measure  of  damages,  and  the  sec- 
ond that  the  jury  were  allowed  to  consider 


elements  of  damages  that  were  not  sustain- 
ed by  the  evidence.  Appellee  objects  to  the 
consideration  of  these  assignments,  because 
they  are  too  general  in  their  nature,  not 
within  themselves  propositions,  nor  are  they 
followed  up  by  propositions,  and  that  the 
two  assignments  are  not  entitled  to  be  con- 
sidered together.  In  Cammack  v.  Rogers,  96 
Tex.  457,  73  S.  W.  795,  where  the  exact  ques- 
tion here  involved  was  considered  on  cer- 
tified question  by  the  Supreme  Court,  it 
was  held  that  an  assignment  of  errors  Is 
Insufficient  which  complains  of  two  separate 
and  distinct  rulings  of  the  court  below,  and 
that  this  is  true,  notwithstanding  the  fact 
that  It  may  be  followed  up  by  appropriate 
propositions  and  statements  thereunder.  In 
view  of  this  decision  and  the  objection  urged 
against  the  consideration  of  the  questions  at- 
tempted to  be  raised  by  these  assignments, 
we  are  Inclined  to  hold  that  the  same  are  not 
so  presented  as  to  require  further  considera- 
tion at  our  hands. 

Special  charges  Nos.  2  and  6,  which  are 
the  subject  of  complaint  In  the  twelfth  and 
thirteenth  assignments  of  error,  in  our  judg- 
ment should  have  been  refused,  because  these 
charges  wholly  ignored  two  phases  of  the 
case  as  made  by  the  evidence:  First  as  to 
whether  or  not  the  alleged  negligence  of  ap- 
pellant in  falling  to  stop  a  reasonable  length 
of  time  for  plaintiff's  wife  to  alight  was  the 
cause  of  her  being  carried  beyond  the  sta- 
tion; and,  second,  as  to  whether  the  alleged 
failure  of  appellant's  servants  to  return  to 
the  station  at  the  request  of  plaintiff's  wife 
was  such  negligence,  under  the  circumstan- 
ces, as  resulted  In  her  injuries.  If  the  prin- 
ciple contended  for  Is  abstractly  correct  in 
the  absence  of  evidence  showing  or  tending 
to  show  negligence  on  the  part  of  the  com- 
pany whereby  the  passenger  is  carried  be- 
yond his  station,  still,  as  applicable  to  the 
present  case,  these  charges,  in  our  judgment 
were  insufficient  in  not  Incorporating  these 
two  phases  of  the  law  as  made  by  the  evi- 
dence. We  think  where  a  carrier  has,  by 
reason  of  its  failure  to  stop  a  reasonable 
length  of  time,  carried  a  passenger  beyond 
his  station,  and  where,  upon  request,  It  neg- 
ligently falls  to  return  him  to  the  station,  it 
cannot  be  allowed  to  defend  against  an  ac- 
tion brought  for  injuries  thereby  occasioned, 
notwithstanding  the  fact  that  the  passenger, 
on  account  of  Its  negligence,  may  have  vol- 
untarily left  the  train  with  a  view  of  re- 
turning to  the  station.  In  Hutchinson  on 
Carriers,  vol.  2,  f  1126,  It  is  said:  "Carriers 
must  be  equally  careful  not  to  pass  beyond 
the  alighting  platform  or  station,  and  thus 
to  require  or  make  It  necessary  for  the  pas- 
senger to  alight  without  returning  to  it 
When  this  has  been  done,  It  Is  a  breach  of 
the  carrier's  contract  and  the  passenger 
may  demand  a  return  to  the  station  or  plat- 
form before  leaving  the  train,  and  if  the 
servant  of  the  company  in  charge,  without 
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sufficient  excuse,  refuse  to  return  with  him, 
bat  leaves  him  to  get  back  by  other  means, 
the  passenger  will  be  entitled  to  an  action 
and  to  the  recovery  of  such  damages  as  prox- 
imately result  from  the  tortious  refusal  of 
the  carrier  to  return;  but  It  has  been  held 
that  If,  In  such  a  case,  there  should  be  no 
demand  to  be  taken  back  or  refusal  to  do 
so,  and  no  attending  circumstances  of  aggra- 
vation, and  the  passenger  voluntarily  leaves 
the  car,  all  that  the  passenger  could  right- 
fully claim  would  be  compensation  for  the 
Inconvenience  to  which  he  had  been  put 
*  *  *  And  where  the  passenger  is  re- 
quired, either  expressly  or  impliedly,  to 
leave  the  car  without  assistance  and  to  find 
his  way  unaided  back  to  the  station,  during 
which  time  he  receives  Injury,  the  carrier 
is  liable.  This  is  held  to  be  true,  even 
though  the  passenger  is  carried  upon  a 
freight  train.  Much  -less  does  the  carrier 
discharge  his  duty  where  he  puts  the  passen- 
ger off  away  from  the  depot  at  night  in  a 
strange  place,  and  requires  him  thence  to  re- 
turn to  the  place  at  which  he  should  have 
been  discharged.  It  is  not  necessary  that 
actual  force  should  be  used  in  expelling  the 
passenger.  For  the  purpose  of  this  rule  he 
is  required  to  get  off  when  the  alternative 
is  presented  of  getting  off  there  or  being  car- 
ried to  the  next  station.  All  this  Implies, 
however,  that  the  passenger  has  been  car- 
ried past  his  station  without  his  fault."  See, 
also,  Galveston,  H.  &  H.  Ry.  Co.  v.  Crispl,  73 
Tex.  236,  11  S.  W.  187,  and  other  author- 
ities cited  in  support  of  the  text 

Special  charge  No.  4,  refusal  of  which  Is 
assigned  as  error  by  the  fourteenth  assign- 
ment, was  properly  refused,  for  the  reason 
that  It  directed  the  Jury,  as  matter  of  law, 
that  appellant  was  excused  from  backing 
Its  train  to  the  station  when  requested  to  do 
so  by  plaintiff's  wife,  if  another  section  of 
the  same  train  was  following,  which  render- 
ed It  dangerous  to  do  so.  If  this  should  have 
been  presented  at  all  to  the  jury,  it  should 
have  been  presented  as  a  matter  of  fact  and 
not  one  of  law. 

Special  charge  No.  12,  refusal  of  which 
is  made  the  ground  of  appellant's  fifteenth 
assignment  was  upon  the  weight  of  evidence 
and  was  properly  refused. 

By  its  eighteenth  assignment  appellant 
urges  that  the  court  erred  in  refusing  to  give 
special  charge  No.  15,  which,  in  effect,  told 
the  jury  that  if  they  believed  plaintiff's  wife 
could  have  avoided  the  Inconvenience  and  in- 
juries suffered  by  going  to  the  next  station 
and  being  returned  to  Buda  on  the  next  train, 
then  to  find  for  the  defendant  This  charge 
was  properly  refused,  because  there  was  no 
pleading  of  contributory  negligence  in  this  re- 
spect authorizing  it  and,  further,  because,  if 
there  had  been,  there  was  not  evidence  rais- 
ing the  issue. 

There  is,  in  our  opinion,  no  merit  In  the 


remaining  assignments,  and  they  Are  all 

overruled. 

Finding  no  reversible  error  in  the  judg- 
ment of  the  court  below,  the  same  is  af- 
firmed 

Affirmed.  , 


SHADDIX  v.  ST.  LOUIS  SOUTHWEST- 
ERN RT.  CO.  OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Jane  3, 
1900.) 

Cabbiers  (I  348*)— Alighting  from  Train— 
Instructions. 

Where,  in  an  action  for  injuries  to  a  per- 
son assisting  a  passenger,  caused  by  jumping  off 
the  train  while  in  motion,  the  evidence  shows 
that  the  train  was  in  motion  before  he  got  off 
the  platform,  and  that  the  train  was  operated 
with  care  and  was  equipped  with  couplers,  an 
instruction,  that  plaintiff  could  not  be  charged 
with  contributory  negligence  if  the  carrier  by 
its  negligence  placed  him  in  a  position  of  peril 
upon  the  steps  or  platform  of  the  car,  and  caus- 
ed him  to  believe  himself  in  danger  of  falling 
from  the  train,  and  that  he  jumped  from  the 
train  in  order  to  save  himself  from  such  dan- 
ger, is  properly  refused  under  the  evidence,  es- 
pecially where  he  had  the  benefit  of  the  issue 
of  whether  or  not  he  failed  to  exercise  ordinary 
care  in  alighting  from  the  train  by  the  instruc- 
tions given. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1404;  Dec  Dig.  |  34a*] 

Appeal  from  District  Court,  Morris  Coun- 
ty; P.  A.  Turner,  Judge. 

Action  by  J.  J.  Shaddlx  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas  for  personal  Injuries.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

The  appellant's  daughter,  as  a  passenger, 
boarded  appellee's  passenger  train  at  the  sta- 
tion of  Naples,  and  be,  for  the  purpose  of 
assisting  his  daughter  with  her  grip  cases 
and  to  procure  her  a  seat  accompanied  her 
into  the  coach.  In  leaving  the  coach  and  at- 
tempting to  alight  from  the -train  while  it 
was  moving,  he  sustained  the  Injuries  for 
which  he  sues.  By  his  petition  appellant 
claims  that  preparatory  to  entering  the  car, 
he  advised  the  servants  of  appellee  at  the 
steps  of  the  coach  performing  the  duty  of  as- 
sisting passengers  on  and  off  the  cars  of  his 
purpose  In  going  into  the  coach,  and  that  he 
Intended  to  return  and  alight  and  not  to 
become  a  passenger  upon  the  train,  and  that 
he  used  reasonable  dispatch  to  return  to 
alight  and  that  as  he  was  starting  to  alight 
from  the  train  appellee's  servants,  knowing 
that  he  was  aboard  the  cars,  negligently  put 
the  train  in  motion,  without  signal  or  warn- 
ing or  notice  to  him,  and  without  stopping 
the  same  a  reasonable  and  sufficient  time, 
and  caused  the  train  to  be  suddenly  jerked 
and  rocked,  whereby  be  was  caused  to  totter 
and  to  become  In  the  act  of  falling,  and,  to 
save  himself,  as  he  believed,  from  imminent 
danger  of  falling  and  being  thrown  under 
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the  wheels  of  the  train,  be  Jumped  from  the 
steps  to  the  ground  and  sustained  the  In- 
juries. The  appellee  answered  by  general  de- 
nial and  a  plea  of  contributory  negligence. 
The  trial  was  before  a  Jury,  resulting  In  a 
verdict  and  judgment  for  the*  appellee  com- 
pany. There  is  involved  In  the  general  ver- 
dict of  the  Jury  a  finding  against  appellant 
on  all  the  Issues  of  fact  arising  in  the  case. 
We  assume  the  truth  of  and  adopt  all  the 
findings  involved  in  the  verdict  of  the  jury, 
as  there  Is  evidence  to  support  both  the  find- 
ing that  appellee  was  not  guilty  of  negli- 
gence, and  that  appellant  was  guilty  of  con- 
tributory negligence,  causing  his  injuries. 

Hart,  Mahaffey  &  Thomas,  for  appellant 
Glass,  Estes  &  King,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
All  assigned  errors  are  directed  to  instruc- 
tions to  the  Jury.  As  assignments  Nos.  2  and 
3  present  the  same  question,  they  are  con- 
sidered together.  It  is  insisted  that  the  court 
erred  In  not  instructing  the  jury  to  the  ef- 
fect, as  involved  in  the  special  charge  re- 
fused, that  if  the  appellee  by  its  negligence 
placed  the  appellant  in  a  position  of  peril 
upon  the  steps  or  platform  of  the  coach,  and 
thereby  caused  him  to  believe  himself  in  dan- 
ger of  falling  from  the  train,  and  that  he 
Jumped  from  the  train  in  order  to  save  him- 
self from  such  danger  and  from  falling,  he 
could  not  then  be  charged  with  contributory 
negligence  in  thus  jumping  from  the  train. 
We  are  of  the  opinion  that  the  evidence  was 
not  sufficient  to  raise  such  question  in  the 
case,  and  that  the  court  did  nor  err.  That 
the  train  was  in  motion  leaving  the  station 
while  appellant  was  yet  inside  of  the  coach, 
and  that  it  was  moving  before  he  reached 
the  platform  of  the  coach  and  before  he 
got  on  the  steps,  and  that  appellant  so  knew, 
is  conclusively  established  by  his  own  testi- 
mony and  all  the  evidence.  It  does  not  ap- 
pear by  any  evidence  that  any  employe  of 
the  appellee  company  saw  or  had  notice  of 
appellant's  position  or  Intention  on  or  about 
the  platform  or  steps  of  the  car.  The  evi- 
dence Is  undisputed  that  appellee  had  ex- 
ercised ordinary  care  to  equip  the  car  with 
approved  couplers  which  were  in  good  order, 
and  which,  when  the  train  was  operated  with 
care,  as  was  shown  to  have  been  done  in 
this  Instance,  prevented  jerking  as  the  train 
was  moving  away.  Appellant  testified  that, 
after  his  daughter  was  seated,  he  shook  hands 
with  her,  and  bade  her  good-by,  and  at 
once  started  out  of  the  coach  to  alight.  "Just 
as  I  got  to  the  door,  as  I  was  going  out,  I 
discovered  that  the  train  was  moving;  but 
I  thought  It  was  slow.  I  went  out  on  the 
platform.  I  could  then  see  very  plainly  it 
was  moving;  but  I  thought  it  was  slow,  or 
wouldn't  have  tried  to  get  off.  As  I  got  out 
on  the  steps,  as  I  started  on  the  second  step, 
the  train  moved  up  fast,  Jerked  or  some- 


thing, give  me  a  totter.  I  saw  I  was  going  to 
fall,  going  to  fall  from  the  effects  of  this 
totter  or  jerk,  and  that  is  the  reason  I  jump- 
ed; was  afraid  I  would  fall  under  the  train." 
If  the  appellant  was  entitled  to  have  the 
jury  determine  whether  or  not  he  failed  to 
exercise  ordinary  care  in  alighting  and  jump- 
ing from  the  moving  train,  he  had  the  bene- 
fit of  such  issue  before  the  jury.  The  court 
instructed  the  Jury,  as  to  whether  the  act 
of  appellant  in  alighting  and  jumping  from 
the  train  was  the  exercise  of  ordinary  care 
on  his  part,  to  consider  all  the  facts  and  cir- 
cumstances in  the  case  and  of  appellant's 
surroundings  at  the  time  he  jumped  from 
the  train,  and,  if  they  found  that  a  person  of 
ordinary  care  and  prudence  would  have 
Jumped  off  of  the  train  under  the  same  cir- 
cumstances and  In  the  same  way  he  did, 
then  he  would  not  be  guilty  of  contributory 
negligence  in  so  doing;  but  if,  to  avoid  be- 
ing carried  away  from  the  station,  and  know- 
ing at  the  time  that  the  train  was  moving,  as 
in  this  case,  he  voluntarily  went  to  the  steps 
to  alight  from  the  moving  train,  the  em- 
ployes of  appellee  having  no  notice  at  the 
time  of  his  position  or  intention  on  or  about 
the  platform  or  steps,  as  in  this  case,  the  ap- 
pellant could  not  claim  that  he  was,  through 
the  negligence  of  appellee,  placed  In  a  situ- 
ation where  he  was  required  to  adopt  a 
perilous  alternative.  On  the  facts  the  In- 
stant case  is  distinguishable  from  the  cases 
of  Railway  Co.  v.  Neff,  87  Tex.  303,  28  S. 
W.  283,  and  Railway  Co.  v.  Rogers,  91  Tex. 
52,  40  S.  W.  956. 

We  have  carefully  considered  the  other  as- 
signments of  error,  and  do  not  think  reversi- 
ble error  can  be  predicated  thereon,  and  the 
same  are  overruled. 

The  case  was  ordered  affirmed. 


JOHNSON  v.  SHARP  et  a! 
(Court  of  Civil  Appeals  of  Texas.    May  15, 
1909.   Rehearing  Denied  June  6,  1909.) 

corporations  (j  118*)  —  sale  of  stock  — 

Agreements— Options. 

Where  purchasers  of  stock  in  an  oil  com 
pany  agreed  as  a  deferred  payment  of  a  por- 
tion of  the  price  to  pay  the  sellers  a  sum  of 
money  on  the  Bale  of  the  oil  produced  if  it  pro- 
duced that  amount,  otherwise  to  exercise  an 
option  to  make  the  deferred  •  payment  or  give 
back  the  stock,  the  purchasers  rendered  them- 
selves liable  for  the  deferred  payment  by  sell- 
ing the  stock  to  an  innocent  purchaser,  thereby 
putting  it  out  of  their  power  to  comply  with 
the  condition  of  the  agreement. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  t  118.*] 

Error  from  District  Court,  Dallas  Coun- 
ty; T.  F.  Nash,  Judge. 

Action  by  H.  B.  Sharp  and  another  against 
H.  J.  Johnson  to  recover  the  price  of  stock 
sold.  From  a  judgment  for  plaintiffs,  de- 
fendant brings  error.  Affirmed. 


•For  other  cue*  lee  lame  toplo  aiu  section  NUMBER  In  Dec.  *  Am.  Digi.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Tex.) 


JOHNSON 


t.  SHARP. 


519 


W.  B.  Sharp  and  T.  J.  Clark,  as  plaintiffs. 
Instituted  this  salt  against  M.  B.  Johnson 
and  H.  J.  Johnson  to  recover  the  balance  of 
purchase  money  alleged  to  be  due  them  for 
stock  in  the  Dallas-Humboldt  Oil  Company, 
•old  by  them  to  said  Johnsons.  It  was  al- 
leged. In  substance:  That  plaintiffs  were  the 
owners  of  $300,000  of  the  capital  stock  of 
the  Dallas-Humboldt  Oil  Company.  That 
said  company  was  in  debt  to  them  in  the  sum 
of  $5,000  on  account,  and  it  waa  Indebted  to 
other  persons  in  small  amounts  of  money. 
That  plaintiffs  were  the  lessees  of  certain 
lands  from  J.  B.  and  E.  E.  Hamblin,  which 
they  had  transferred  to  said  company,  and 
Hamblin  had  sued  to  cancel  the  lea  Be  and 
sued  for  the  possession  of  the  land.  That 
a  number  of  wells  had  been  sunk,  and  said 
Dallas-Humboldt  Oil  Company  contemplated 
sinking  other  wells.  That  H.  J.  Johnson  and 
M.  B.  Johnson  desired  to  purchase  and  have 
transferred  to  them  the  shares  of  stock  which 
the  plaintiffs  owned  in  said  company  and 
the  accounts  due  them  from  it,  and  plaintiffs 
and  H.  J.  Johnson  and  M.  B.  Johnson  enter- 
ed into  a  contract  in  writing  by  which  plain- 
tiffs undertook  to  sell  to  defendants  all  their 
shares  of  stock  in  said  company  and  all  ac- 
counts due  them  from  it  for  the  sum  of  $40,- 
000,  $20,000  of  which  was  paid  in  cash.  That 
defendants  in  said  agreement  agreed  to  pay 
and  satisfy  the  debts  due  and  owing  from  the 
said  Dallas-Humboldt  OH  Company  to  other 
parties,  and  to  protect  it  in  the  possession  of 
the  lands  leased  from  Hamblin.  The  defend- 
ant agreed  to  increase  the  number  of  wells 
already  bored  to  20,  and  to  pay  the  plaintiffs 
out  of  the  product  of  said  wells,  after  de- 
ducting cost  of  digging  and  other  current  ex- 
penses, the  further  sum  of  $20,000,  with  In- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  the  date  of  said  sale,  to  wit, 
September  8,  1903.  That  no  personal  lia- 
bility was  to  be  imposed  upon  the  defend- 
ants for  the  deferred  installment  of  $20,000, 
but  that  if  the  wells  failed  to  produce  oil, 
In  consequence  of  which  the  $20,000  and  in- 
terest could  not  be  paid  from  revenues  de- 
rived from  that  source,  then  the  defendants 
were  to  return  to  plaintiffs  the  property  sold, 
unless  they  elected  to  pay  the  Bald  sum  of 
$20,000,  with  the  Interest  thereon,  as  they 
had  the  right  to  do  under  said  written  agree- 
ment That  said  wells  had  never  ceased  to 
produce  oil,  but  that  defendants  had  sold  all 
the  shares  of  stock  conveyed  to  them  by 
plaintiffs,  by  said  written  agreement,  and  all 
other  property  embraced  therein,  to  inno- 
cent parties,  and  that  by  said  sale  they  be- 
came bound  to  pay  plaintiffs  the  balance  of 
the  purchase  money  according  to  said  written 
agreement  Plaintiffs  asked  Judgment  for 
said  sum  of  $20,000,  with  interest  at  6  per 
cent  from  the  8th  day  of  September,  1003. 
M.  B.  Johnson  was  not  served,  and  the  case 
was  dismissed  as  to  him.  Plaintiff  in  error, 
H.  J.  Johnson,  answered  by  general  demur- 
rer and  special  demurrer  and  general  denial 


and  special  answer.  The  case  was  tried  on 
the  15th  day  of  June,  1007,  and  the  court 
peremptorily  instructed  the  jury  to  return  a 
verdict  against  defendant  for  the  sum  of  $20,- 
000  with  interest  at  6  per  cent  per  annum 
from  the  8th  day  of  September,  1903,  less  a 
credit  of  $4,600  as  of  that  date.  Verdict  was 
rendered  accordingly,  and  Judgment  entered 
therefor  on  the  15th  day  of  June,  1907.  De- 
fendant prosecutes  error. 

J.  J.  Eckford,  for  plaintiff  in  error.  U.  F. 
Short,  for  defendants  in  error. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  On  the  8th  day  of  September,  1903, 
W.  B.  Sharp,  by  his  attorney  in  fact,  J.  N. 
Wharton,  and  T.  J.  Clark,  styled  in  the  con- 
tract "parties  of  the  second  part,"  sold  and 
conveyed  to  M.  B.  Johnson  and  H.  J.  John- 
son, styled  In  the  contract  "parties  of  the 
first  part,"  all  their  interest,  holdings,  cer- 
tificates of  stoekj  and  right  to  stock  in  the 
Dallas-Humboldt  OH  Company  of  the  state 
of  Wyoming  and  their  claims  against  said 
corporation;  said  stock  being  of  the  face 
value  of  $300,000.  The  contract  stipulated, 
among  other  things,  the  following:  "The  con- 
sideration to  be  paid  said  parties  of  the  sec- 
ond part  Is  as  follows:  Said  parties  of  the 
first  part  to  pay  said  parties  of  the  second 
part,  upon  the  execution  of  this  contract, 
twenty  thousand  dollars  in  cash.  Twenty 
thousand  dollars  additional  is  to  be  paid  said 
parties  of  the  second  part,  out  of  the  sale  of 
oil  produced  from  the  property  of  said  cor- 
poration, as  hereinafter  provided,  and  sub- 
ject to  the  following:  The  proceeds  of  the 
sale  of  the  company's  part  of  all  oil  produc- 
ed from  the  property  shall  be  used:  (1)  In 
the  payment  of  cost  of  development,  until 
twenty  wells  have  been  brought  in,  includ- 
ing the  nine  wells  already  brought  in;  and 
It  Is  agreed  that  said  parties  of  the  first 
part  shall  provided  out  of  their  Individual 
funds  such  amount  as  is  required,  in  addi- 
tion to  the  returns  from  the  property,  to  de- 
velop said  property  within  the  time  provided 
for  in  said  leases.  The  payment  of  the  cost 
of  development  is  to  include  any  moneys  that 
may  be  advanced  by  said  parties  of  the  first 
part  for  such  purpose.  (2)  After  that,  all 
oil  produced  shall  be  sold,  and  the  proceeds 
above  royalties,  and  necessary  current  ex- 
penses in  producing  said  oil  shall  be  paid  to 
said  parties  of  the  second  part,  to  the  amount 
of  twenty  thousand  dollars,  together  with  six 
per  cent.  Interest  from  the  date  of  this  con- 
tract, all  payable  at  Dallas,  Texas.  Said 
parties  of  the  first  part  shall  use  reasonable 
diligence  and  exercise  reasonable  skill  In 
the  care  and  development  of  the  property  em- 
braced in  the  five  leases  described  in  para- 
graph at  end  hereof,  and  shall  develop  the 
same  as  provided  in  the  said  several  leases 
belonging  to  the  company;  and  If  this  is 
done,  and  the  oil  produced  above  royalties 
and  necessary  expenses,  as  herein  provided, 
after  twenty  wells  have  been  brought  in  upon 
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said  property,  should  not  be  sufficient  to  pay 
said  $20,000,  with  six  per  cent,  interest,  or 
any  or  all  of  said  amount,  there  shall  be  no 
personal  liability  on  the  part  of  said  parties 
of  the  first  part  to  said  parties  of  the  sec- 
ond part,  for  said  $20,000  and  interest,  or 
such  part  thereof  as  the  proceeds  of  the  oil, 
as  above  mentioned,  are  Insufficient  to  pay. 
In  the  erent  the  property  of  the  said  compa- 
ny ceases  to  produce  oil,  before  sufficient  oil 
has  been  produced  to  pay  said  twenty  thou- 
sand dollars  and  six  per  cent  interest,  then 
the  two-thirds  Interest  hereby  conveyed  to 
said  parties  of  the  first  part  is  to  be  returned 
to  said  parties  of  the  second  part,  unless  said 
parties  of  the  first  part  exercise  the  option, 
which  is  hereby  granted  them,  to  pay  off 
themselves  any  balance  that  may  be  due 
said  parties  of  the  second  part  by  reason  of 
the  insufficiency  of  oil  paying  said  twenty 
thousand  dollars  and  six  per  cent,  interest." 

The  evidence  showed  that  the  Johnsons 
had  not  paid  the  deferred  payment  of  $20,- 
000,  but  had  sold  the  property  purchased  by 
them  from  Sharp  and  Clark,  and  thereby  put 
It  out  of  their  power  to  return  the  same. 
Not  having  paid  the  deferred  payment,  and 
having  put  it  out  of  their  power  to  return  the 
property  in  satisfaction  of  the  same,  de- 
fendants became  absolutely  bound  to  pay  the 
deferred  payment  in  money.  This  was  the 
ground  upon  which  the  trial  Judge  instruct- 
ed a  verdict  for  plaintiffs.  We  are  of  the 
opinion  that  bis  action  was  based  upon  a 
sound  principle  of  law.  In  a  recent  case  by 
this  court  it  was  held  that,  where  one  prom- 
ises to  pay  another  a  given  sum  on  the  per- 
formance of  a  condition  in  the  future,  if  the 
promisor  renders  the  performance  of  the  con- 
dition impossible,  his  obligation  to  pay  at 
once  becomes  absolute.  Marvin  v.  Rogers 
(Tex.  Civ.  App.)  115  S.  W.  8C3,  and  authori- 
ties there  cited. 

The  evidence  shows  that  after  all  the  prop- 
erty embraced  in  the  sale  was  delivered  to 
H.  J.  Johnson  and  M.  B.  Johnson,  and  with- 
out waiting  to  determine  whether  the  wells 
would  produce  sufficient  oil  to  pay  the  de- 
ferred installment  out  of  the  revenues  from 
its  sale,  they  sold  the  property  and  put  it  out 
of  their  power  to  comply  with  the  contract 
by  returning  the  property.  In  doing  so  they 
became  absolutely  bound  to  pay  the  defend- 
ants in  error  the  entire  purchase  price. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  affirmed. 


ROSAMOND  et  al.  v.  ROSAMOND. 
(Court  of  Civil  Appeals  of  Texas.    May  22, 
1909.    Rehearing  Denied  June  19,  1909.) 

1.  Tenancy  in  Common  (8  38*)— Claim  of 
Co-Tenant— Limitations. 

A  claim  of  a  co-tenant  for  services,  under 
an  express  contract  authorizing  him  to  deduct 
a  certain  sum  in  the  fall  of  each  year  from  the 


rents  of  the  common  property  for  his  services, 
without  right  to  inour  any  debts  against  the 
common  property,  was  subject  to  limitations. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  i  38.*] 

2.  Partition  ({  85 •)  —  Improvements  —  Al- 
lowance. 

A  tenant  in  common  is  not  entitled  to  an 
allowance  for  improvements,  where  the  part  of 
the  common  property  containing  the  improve- 
ments is  allotted  to  him  on  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  18  236-245;  Dec.  Dig.  i  85.»] 

Appeal  from  District  Court,  Collin  County; 
J.  M.  Pearson,  Judge. 

Suit  by  R.  B.  Rosamond  and  others  against 
S.  A.  Rosamond.  From  a  decree  directing 
partition,  but  awarding  defendant  a  lien  for 
improvements  and  services,  plaintiffs  appeal. 
Reversed  and  remanded. 

Abernatby  &  Mangum,  for  appellants. 
Smith  &  Wilcox,  for  appellee. 

RAINEY,  C.  J.  This  is  a  suit  to  partition 
certain  lands  In  Collin  county,  brought  by 
appellants  against  the  appellee.  Appellee 
pleaded  that  he  and  the  appellants  owned  the 
land  by  virtue  of  the  will  of  an  uncle,  and  by 
said  will  their  father  was  appointed  indepen- 
dent executor;  that  by  virtue  of  an  agree- 
ment with  his  father  he  was  'to  handle,  man- 
age, and  control  said  property  according  to 
his  best  judgment ;  that  he  was  to  fence  and 
put  into  cultivation  such  land. as  should  go 
Into  cultivation,  and  to  make  such  Improve- 
ments, in  way  of  houses  and  barns,  etc.,  as 
he  deemed  necessary  to  properly  rent  such 
land,  and  in  consideration  of  his  services  in 
managing,  handling,  and  controlling,  looking 
after,  and  renting  said  land,  including  his 
own  labor  In  so  doing,  and  in  making  such 
Improvements  as  were  necessary,  it  was 
agreed  that  he  should  receive  the  sum  Of  $200 
per  year,  and  that  he  would  pay  rent  on  such 
land  as  he  himself  cultivated,  and  that  he 
was  to  be  reimbursed  for  the  improvements 
made  thereon;  that  he  continued  in  posses- 
sion under  this  agreement  until  1900,  when 
the  said  agreement  was  renewed  wltb  the  ap- 
pellants, since  which  time  he  had  put  into 
cultivation  700  acres  of  said  land,  made  other 
Improvements,  and  paid  taxes  thereon,  and 
asked  for  judgment  for  the  reasonable  worth 
of  his  services,  the  value  of  said  improve- 
ments, taxes  paid,  and  that  same  be  decreed 
to  be  a  lien  on  the  Interest  of  the  appellants. 
Plaintiffs  replied  by  general  and  special  de- 
murrers, and  specially  that  defendant  had 
settled  with  plaintiffs  each  year,  and  never 
charged  them  anything  for  services  in  rent- 
ing said  land,  and  told  plaintiffs,  and  lead 
them  to  believe,  that  he  was  not  charging 
anything  for  said  services.  That  defendant 
had  received  rents  in  excess  of  the  value  of 
his  work  and  expenditures,  and  that  the  im- 
provements were  made  for  defendant's  own 
use  and  benefit.   The  statute  of  two  and  four 
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years  was  pleaded  against  defendant's  claim. 
That  the  rental  value  of  said  land  had  been 
for  the  last  six  years  $2,600,  which  had  been 
collected  and  used  by  the  defendant,  and  for 
which  he  was  Indebted  to  them  in  the  sum 
of  $7,000,  etc.  A  trial  resulted  in  a  verdict 
of  partition,  and  for  defendant  In  the  sum  of 
$320  for  improvements  and  $1,200  for  serv- 
ices, with  a  lien  on  the  land.  From  this 
judgment  plaintiffs  appeal. 

The  appellants  complain  of  the  refusal  of 
the  court  to  instruct  the  jury,  in  effect,  that 
the  statute  of  limitation  had  barred  defend- 
ant's claim  for  the  value  of  services  rendered 
under  the  contract  with  the  executor.  The 
refusal  to  give  this  charge  was  error.  By 
the  terms  of  the  contract,  as  shown  by  the 
evidence  of  defendant,  he  was  to  receive  $200 
per  year,  which  he  was  to  take  out  of  the 
rents  in  the  fall  of  each  year,  and  that  he 
was  not  to  run'  the  estate  in  debt.  The  ap- 
pellants also  requested  a  charge  applying  the 
statute  of  limitations  to  the  claim  of  defend- 
ant, alleged  for  services  under  the  new  con- 
tract made  with  the  appellants  in  1900,  which 
contract  was  a  renewal  of  the  contract  there- 
tofore made  with  the  executor.  The  contract 
was  an  express  one.  It  was  for  a  definite 
sum,  and  payable  at  a  definite  time— the  fall 
of  each  year — and  to  be  taken  out  of  the 
rents  of  the  farm.  Such  being  the  contract, 
we  do  not  see  why  the  statute  of  limitations 
does  not  apply  to  the  claim  of  defendant,  al- 
though' a  co-tenant,  as  well  as  to  any  one  else. 
Defendant's  services  were  not  rendered  by 
virtue  of  his  co-tenancy,  but  by  virtue  of  his 
contract  In  the  performance  of  the  contract 
by  defendant  no  equities  arose  in  his  favor 
that  would  not  have  arisen  had  they  been 
performed  by  some  one  not  Interested  in  the 
land,  under  an  express  contract  The  de- 
fendant sought  to  recover  on  hie  contract 
and  on  this  alone  he  must  stand.  There  was 
no  lien  given  by  the  contract  nor  was  any 
intended  by  the  .parties,  as  it  was  payable  in 
the  fall,  and  defendant  was  not  to  incur  any 
debt  in  the  performance  of  the  contract  fur- 
ther than  could  be  met  by  the  rents,  and 
therefore  equity  fixed  none.  There  was  error 
in  not  charging  on  limitation,  and  in  fixing  a 
lien  on  the  land  by  the  Judgment  of  the  court 

In  view  of  another  trial  there  is  another 
proposition  we  will  discuss,  though  not  raised 
by  an  assignment  of  error,  and  that  is:  De- 
fendant was  allowed  a  moneyed  Judgment  for 
Improvements  In  building  a  house  and  barn 
in  the  sum  of  $320,  and  the  land  on  which 
these  were  situated  was  allotted  to  the  de- 
fendant The  moneyed  judgment  could  only 
have  been  granted  on  the  principle  that  de- 
fendant made  improvements  that  enhanced 
the  value  of  the  land.  But  we  do  not  under- 
stand how  the  land  allotted  to  the  others  was 
enhanced  in  value  when  defendant  received 
the  Improvements  in  his  allotment  In  Tay- 
lor v.  Taylor  (Tex.  Civ.  App.)  26  S.  W.  889, 


it  la  said:  "In  adjusting  the  question  of  Im- 
provements between  tenants  In  common  a  re- 
covery should  not  be  allowed  in  favor  of  the 
improving  tenant  for  the  value  of  his  im- 
provements against  his  co-tenants;  but  in 
making  the  partition  his  improvements  should 
be  Bet  apart  to  him,  if  it  can  be  done  without 
detriment  to  the  Interest  of  such  co-tenant" 
2  Jones,  Law  Real  Prop.  Con.  f  1981. 

The  judgment  is  reversed,  and  cause  re- 
manded. 


GULF,  C.  ft  S.  F.  RT.  CO.  v.  MEADOWS. 
(Court  of  Civil  Appeals  of  Texas.    May  19. 
1909.   Rehearing  Denied  June  16,  1909.) 

1.  Navigable  Waters,  (f  20*)— Obstruction 
—Liability. 

Rev.  St.  1895,  art.  4437,  provides  that 
nothing  in  the  law  as  to  the  right  of  way  for 
railway  companies  shall  be  construed  to  author- 
ize the  erection  of  any  obstruction  of  a  navi- 
gable stream,  and  Pen.  Code  1895,  art.  479,  im- 
poses a  penalty  for  the  obstruction  of  a  navi- 
gable stream.  A  railroad  company,  operating 
under  a  charter  from  the  state  granted  after 
the  enactment  of  article  4437,  tore  down  a 
bridge  over  a  navigable  river,  and  erected  a  tem- 
porary bridge,  which  obstructed  the  passage  of 
plaintiff's  raft  down  the  river.  The  raft  was 
prevented  from  going  against  the  temporary 
bridge,  by  a  rope  stretched  across  the  river,  but 
servants  of  the  railroad  company  over  the  pro- 
test of  plaintiff,  entered  upon  bis  raft,  cut  it 
apart,  and  the  logs  drifted  down  the  stream,  so 
that  many  of  them  were  lost  Held,  that  the 
company  was  liable  to  plaintiff  for  bis  damages 
so  sustained. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  {  20.*] 

2.  Navigable  Waters  (§  20*)— Authority  to 
Construct  Bridoe. 

Act  Cong.  March  8,  1899,  c.  425,  |  9,  30 
Stat.  1151  (U.  S.  Comp.  St.  1901,  p.  3540), 
makes  It  unlawful  to  construct  any  bridge  over 
any  navigable  river  within  the  limits  of  a  state 
without  the  approval  of  the  Chief  of  Engineers 
and  Secretary  of  War.  Held,  that  no  one  may 
build  a  bridge  over  a  navigable  river  within  the 
limits  of  one  Btate  without  the  concurrent  per- 
mission of  the  state  and  national  governments. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  f  20.*] 

3.  Navigable  Waters  (i  20*)— Bridges. 

Where  a  railroad  company  tore  down  a 
wooden  bridge,  and  erected  in  its  place  a  new 
Bteel  structure,  it  was  a  "construction"  of  a 
bridge  within  the  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  {  20.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; L.  B.  Hlghtower,  Jr.,  Judge. 

Action  by  S.  H.  Meadows  against  the  Gulf, 
Colorado  ft  Santa  Fe  Railway  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

See,  also,  107  S.  W.  83. 

F.  J.  ft  R.  O.  Duff,  for  appellant  Crook, 
Lord  &  Lawhon,  for  appellee. 

FLY,  J.  This  Is  a  suit  for  damages  insti- 
tuted by  appellee,  assignee  of  a  claim  of  G. 
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E.  Fox,  based  on  the  negligence  of  appellant 
In  obstructing  the  Neches  river,  a  navigable 
stream,  by  a  temporary  bridge,  so  as  to  pre- 
vent the  passage  of  rafts  of  logs  owned  by 
Fox,  on  their  way  down  the  stream  to  Beau- 
mont, and  then  unlawfully  entering  upon  the 
rafts  and  cutting  them  apart,  so  that  many 
of  the  logs  were  lost.  Appellant  answered 
that  it  was  a  railroad  corporation,  engaged 
in  the  carriage  of  freight  and  passengers, 
and  that  it  crossed  the  Neches  river  by  means 
of  a  bridge,  that  It  was  engaged  in  the  nec- 
essary repairs  of  the  bridge,  and  that  Fox 
carelessly  permitted  bis  rafts,  during  high 
water  in  the  river,  to  come  down  against  ap- 
pellant's bridge,  and  failed  and  refused  to 
assist  in  preventing  rafts  from  going  against 
the  bridge,  and  that  the  logs  were  separated 
in  order  to  prevent  the  destruction  of  the 
bridge.  The  cause  was  tried  by  jury,  and  re- 
sulted In  a  verdict  and  judgment  for  appel- 
lee for  $1,253.33. 

The  testimony  Clearly  showed  that  the 
Neches  river,  which  Is  entirely  within  the 
state  of  Texas,  Is  a  navigable  stream,  and 
that  it  was  used  for  the  passage  of  steam- 
boats or  sail  vessels  and  rafts  of  logs.  Ap- 
pellant had  a  bridge  across  the  river,  which 
had  been  in  use  for  years,  under  a  charter 
from  the  state  of  Texas,  beneath  which-  rafts 
could  pass,  but  had  torn  the  old  structure 
away,  and  erected  a  temporary  bridge  which 
obstructed  the  stream,  and  prevented  the 
passage  of  rafts  down  the  river.  The  rafts 
were  prevented  from  going  against  the  tem- 
porary bridge  by  a  rope  stretched  across  the 
river.  Appellant,  over  the  protest  and  ob- 
jections of  Fox,  entered  upon  the  rafts,  cut 
them  apart,  and  the  logs  drifted  down  the 
stream,  and  numbers  of  them  were  lost,  the 
same  being  of  the  value  found  by  the  jury. 
The  claim  against  appellant  was  assigned  to 
appellee  by  Fox. 

In  the  charges,  whose  refusal  Is  complain- 
ed of  In  the  first  and  sixth  assignments  of 
error,  it  was  assumed  that  appellant  had  the 
right  to  obstruct  the  river,  if  such  obstruction 
occurred  while  It  was  engaged  in  repairing 
the  bridge,  and  the  proposition  Is  advanced 
that,  If  the  railroad  was  constructed  under  a 
charter  from  the  state,  It  had  a  right  to 
build  bridges  across  navigable  streams  In  a 
skillful  and  proper  manner,  and  repair  them 
when  necessary.  If  It  be  admitted  that  the 
proposition  is  correct,  the  right  to  skillfully 
build  bridges  and  repair  them  does  not  carry 
with  It  the  further  right  to  obstruct  naviga- 
tion on  any  stream,  at  least  without  It  being 
Indispensably  necessary.  In  article  4437, 
Rev.  St  1895,  which  was  enacted  long  be- 
fore appellant  got  Its  charter,  it  Is  provided 
that  nothing  in  the  law,  as  to  right  of  way 
for  railroad  companies,  "shall  be  so  con- 
strued as  to  authorize  the  erection  of  any 
bridge  or  any  other  obstruction  across  or 
over  any  stream  of  water  navigable  by  steam- 
boats or  sail  vessels  at  the  place  where  any 
bridee  or  other  obstruction  may  be  proposed 


to  be  placed  so  as  to  prevent  the  navigation 
of  Buch  stream  or  water."  The  Neches  riv- 
er was  shown  to  be  a  navigable  river  under 
the  terms  of  the  statute,  and  the  evidence 
showed  lncontrovertlbly  that  the  temporary 
bridge  did  obstruct  the  stream  and  prevent 
navigation.  Not  only  was  appellant  violat- 
ing the  statute  above  cited,  but  It  was  guilty 
of  a  crime  in  obstructing  the  river,  for  it  is 
provided  in  article  479  of  the  Penal  Code  of 
1895  of  Texas  that  "If  any  one  shall  obstruct 
the  navigation  of  any  stream  by  steam,  keel 
or  flat  boats  •  *  •  by  building  on  or 
across  the  same  any  dyke,  mllldam,  bridge  or 
other  obstruction,  he  shall  be  fined  not  less 
than  fifty  nor  more  than  five  hundred  dol- 
lars." We  cannot  uphold  the  proposition 
that  a  charter  to  a  railroad  company  gives  it 
the  authority  to  set  aside  and  trample  upon 
the  laws,  both  civil  and  criminal,  of  the 
state,  and,  acting  under  the  cover  of  those 
violations  of  law,  destroy  the  property  of 
another  that  may  be  menacing  its  obstruc- 
tions of  a  navigable  stream.  Building  bridges 
across  streams  and  obstructing  the  passage 
of  commerce  thereon  are  two  different  propo- 
sitions, and  licensing  one  does  not  authorize 
the  other.  Railroads  are  great  highways, 
necessary  to  the  highest  development  of  our 
civilization,  and  in  their  passage  across 
states  and  continents  will  be  empowered  to 
span  our  streams  with  the  necessary  bridges ; 
but,  while  promoting  their  usefulness  and 
developing  the  resources  of  the  country,  they 
must  not  destroy  the  usefulness  of  those 
natural  highways  and  arteries  of  commerce 
which  are  as  old  as  time,  and  which  still 
form  a  mighty  force  In  the  advancement  and 
progress  of  our  country.  While  they  may 
have  been  greatly  neglected  In  years  past  In 
the  universal  desire  to  build  railroads  in  ev- 
ery nook  and  corner  of  the  land,  the  laws 
have  never  failed  to  extend  their  protecting 
care  to  them,  and  to  recognize  their  vast  Im- 
portance in  the  machinery  of  our  strenuous 
civilization.  Therefore  a  grant  to  bridge  a 
river  will  never  be  construed  to  authorize  an 
obstruction  to  the  navlgaton  of  the  stream. 

Speaking  on  this  subject  In  1803,  it  was  said 
by  the  Supreme  Court  of  Texas:  "The  ob- 
struction of  the  navigable  streams  of  this 
state  had  been  declared  a  high  misdemeanor, 
punishable  by  a  heavy  penalty.  Hart  Dig. 
art.  405;  Pen.  Code,  art  428.  And  so  ca  re- 
fill had  the  Legislature  been  In  guarding 
the  right  of  the  citizens  to  use  the  navigable 
streams  of  the  state  as  common  highways 
that  even  the  railroads,  though  owing  to 
their  great  necessity  they  have  at  all  times 
been  fostered  with  the  utmost  liberality,  were 
forbidden  from  erecting  a  bridge  or  other 
obstructions  'across,  in  or  over  any  navigable 
stream,  so  as  to  prevent  or  unreasonably  im- 
pede the  navigation  thereof."*  Selman  v, 
Wolfe,  27  Tex.  68.  The  same  contention  was 
being  made  in  that  case  that  is  being  made 
in  this,  and  the  court,  after  discussing  the 
well-settled  policy  of  the  state  in  regard  to 
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its  navigable  streams,  said :  "Did  the  Legis- 
lature Intend,  by  the  private  act  for  the  bene- 
fit of  the  appellants,  to  change  this  long- 
settled  policy,  and  repeal  these  general  pub- 
lic laws  so  far  as  they  might  be  applicable 
to  the  Angelina  river  above  said  bridge?  If 
such  was  the  intention  of  the  Legislature, 
they  have  not  manifested  it  by  an  express 
and  unequivocal  declaration  indicating  their 
purpose.  And  If  such  of  these  laws  as  have 
direct  reference  to  this  stream  shall  be  held 
to  be  repealed,  and  the  general  policy  upon 
this  subject  with  reference  to  it  must  be 
abrogated,  we  shall  have  to  draw  these  con- 
clusions as  matters  of  Inference  and  deduc- 
tion from  the  supposed  conflict  between  the 
provisions  of  this  private  act  and  the  pre- 
existing laws.  It  cannot  be  said,  however, 
upon  a  fair  and  Just  construction  of  this 
private  act,  that  there  is  any  necessary  con- 
flict between  it  and  the  previous  statutes  to 
which  we  have  adverted.  There  is  nothing 
In  the  law,  nor  was  there  anything  brought 
to  light  by  testimony  during  the  progress  of 
the  case,  inducing  the  supposition  that  appel- 
lants might  not,  without  difllculty,  have  con- 
structed, under  their  charter,  such  a  bridge 
as  would  not  have  obstructed  or  interfered 
with  the  navigation  of  the  river  as  It  had 
previously  been  customarily  and  habitually 
used.  But  if  it  were  otherwise,  and  we  were 
forced  to  seek  the  legislative  Intention  by  a 
construction  of  its  different  enactments  up- 
on the  subject,  there  would  be  but  little  difll- 
culty In  arriving  at  the  conclusion  that  It 
was  not  their  intention  to  authorize  appel- 
lants to  obstruct  the  navigation  of  the  river." 
That  language  was  used  in  a  case  where  a 
special  charter  had  been*  granted  to  build  a 
toll  bridge  across  the  Angelina  river,  and  it 
must  apply  with  greater  force  to  a  corpora- 
tion endeavoring  to  Justify  the  obstruction  of 
a  navigable  stream  on  the  ground  that  it  had 
been  granted  a  charter  to  build  a  railroad 
.between  two  points,  and  in  order  to  do  so  it 
was  compelled  to  bridge  streams,  and  acted 
under  that  Implied  authority  to  build  bridges. 

The  Texas  case  is  In  line  with  the  deci- 
sions of  other  courts  of  the  Union.  In  the 
case  of  Hamilton  v.  Railroad  Co.,  119  U.  8. 
280,  7  Sup.  Ct.  206,  30  L.  Ed.  398,  it  was 
said :  "In  the  case  at>  bar  no  specific  direc- 
tions as  to  the  form  and  character  of  the 
bridges  over  the  streams  on  the  line  of  the 
railroad  were  prescribed  by  the  Legislature 
of  the  state.  The  authority  of  the  company 
to  construct  them  was  only  an  implied  one 
from  the  fact  that  such  structures  were  es- 
sential to  the  continuous  construction  of  the 
line.  Two  conditions,  however,  must  be 
deemed  to  be  embraced  within  this  implied 
power :  One  that  the  bridges  should  be  con- 
structed so  as  to  Insure  safety  to  the  cross- 
ing of  the  trains,  and  the  other  that  they 
should  not  interfere  unnecessarily  with  the 
navigation  of  the  streams."  So  in  the  case 
of  Railway  Co.  v.  Ferguson,  105  Tenn.  552, 
59  8.  W.  343,  80  Am.  St  Rep.  908,  the  Su- 


preme Court  of  Tennessee  held :  The  ques- 
tion, therefore,  in  such  a  case  is,  Has  cue 
Legislature,  while  giving  authority  to  build 
a  bridge,  made  it  lawful  for  the  company  to 
so  construct  it  as  to  prove,  either  all  the 
time  or  at  recurring  periods,  an  obstruction 
to  craft  adapted  to  Its  navigation  ?  This  ques- 
tion plaintiff  in  error  insists  is  answered 
by  its  charter.  Upon  referring  to  that,  how- 
ever, it  Is  found  that  the  authority  thus  giv- 
en Is  simply  'to  build  bridges.'  The  char- 
acter of  such  bridges  is  not  defined,  nor  are 
the  names  of  the  streams  mentioned  to  which 
this  authority  is  to  be  applied.  Can  there, 
then,  be  implied  from  this  general  authority 
'to  build  bridges'  the  power  to'  construct 
them  as  either  to  destroy,  or  else  to  Interfere 
seriously  with,  the  passage  of  water  craft 
upon  such  internal  streams' as  may  be  cross- 
ed by  the  company  in  the  extension  of  its 
line  of  road?  We  think  not" 

It  was  not  claimed  that  the  obstructions 
were  not  only  of  a  temporary  character,  but 
absolutely  necessary  in  order  to  make  repairs 
on  the  bridge,  but  the  whole  defense  was 
based  on  a  claim  of  right  under  the  charter 
to  obstruct  a  navigable  stream.  But  If  such 
defense  had  been  pleaded  and  proven,  and 
could  avail  under  our  statutes,  It  would  not 
have  justified  the  destruction  of  the  property 
of  Fox  In  order  to  protect  prqperty  the 
menace  of  which  had  been  created  by  the 
acts  of  the  owner.  It  was  so  held  on  a  for- 
mer appeal  of  this  case  by  the  Court  of  Civil 
Appeals  of  the  Sixth  Supreme  Judicial  Dis- 
trict 107  S  W.  83.  If  under  the  statutes  of 
Texas  a  railroad  company  can  paralyze  the 
commerce  on  inland  waters  for  a  number  of 
days,  under  a  plea  of  necessity  in  making  re- 
pairs, to  which  doctrine  we  do  not  find  it  nec- 
essary to  commit  ourselves,  this  would  not  au- 
thorize it  to  destroy  the  property  of  citizens, 
lawfully  being  moved  along  the  public  high- 
way, because  It  might  Injure  Its  obstructions ; 
and,  if  it  assumes  any  such  extraordinary, 
power,  it  will  be  held  to  make  Just  compen- 
sation. Not  even  the  sovereign  state  can 
take  the  property  of  its  humblest  citizen,  no 
matter  how  great  the  necessity,  without  Just 
compensation,  and  the  proposition  will  not  be 
seriously  entertained  that  a  corporation,  one 
of  Its  creatures,  can  indulge  in  the  destruc- 
tion of  the  property  of  another  because  it 
may  possibly  Interfere  with  some  right  whlcb 
it  has  arrogated  to  itself,  or  which  may  have 
been  granted  to  It  by  the  act  of  its  creation. 
If  the  obstructions  were  absolutely  necessary 
in  order  to  repair  the  bridge  and  appellant 
was  authorized  to  erect  them  and  protect 
them  from  rafts  or  other  craft  using  the 
highway,  it  did  not  have  the  right  to  carry 
Its  protection  of  its  own  property  to  the  ex- 
tent of  destroying  the  rafts  or  other  craft, 
and  in  this  case  it  was  shown  that  the  rafts 
of  Fox  were  not  pressing  against  the  bridge, 
and  were  being  held  off  of  it  by  means  of 
ropes.  If  the  destruction  of  the  property  is 
to  be  Justified  at  all,  It  must  be  on  the  ground 
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of  absolute  necessity,  and  the  facte  fall  to 
disclose  It  in  this  case.  We  do  not  commit 
ourselves,  however,  to  the  doctrine  that  the 
destruction  of  the  property  of  another,  be- 
ing lawfully  used,  can  be  justified  on  the 
ground  that  It  became  necessary  to  destroy  It 
In  order  to  save  the  property  of  the  de- 
stroyer. 

It  can  make  no  difference  that  Fox  did  not 
accompany  the  logs  down  the  river.  They  ar- 
rived safely  at  a  point  above  the  bridge  of 
appellant,  and  Fox  was  there  and  assumed 
control  of  them. 

We  have  considered  this  question  as  though 
appellant  was  acting  under  full  sanction  of 
the  law  in  rebuilding  its  bridge,  but  it  was 
not,  even  though  proceeding  under  a  charter 
granted  by  the  state  of  Texas.  In  Act  Cong. 
March  3,  1889,  C.  426,  §  9,  30  Stat.  1151  (U. 
S.  Comp.  St  1901,  p.  3540),  it  is  provided 
that  It  shall  not  be  lawful  to  construct,  or 
commence  to  construct  any  bridge,  and  other 
structures  named,  over  any  navigable  river, 
and  other  waters  named,  without  consent  of 
Congress,  and  after  the  plans  for  the  struc- 
ture have  been  submitted  to  and  approved  by 
the  Chief  of  Engineers  and  Secretary  of  War, 
but  it  is  further  provided  that  such  struc- 
tures may  be  built  over  rivers  and  other  wa- 
terways wholly  within  the  limits  of  a  single 
state,  If  the  location  and  plans  are  submit- 
ted to,  and  approved  by,  the  Chief  of  Engi- 
neers and  the  Secretary  of  War.  Appellant 
did  not  comply  with  that  statute.  It  Is  clear 
that  under  the  terms  of  that  statute  no  one 
can  build  a  bridge  across  a  navigable  river, 
entirely  within  the  limits  of  one  state,  with- 
out the  concurrent  permission  of  the  state 
and  national  government.  It  was  so  held  In 
regard  to  a  similar  statute,  not  so  clearly  ex- 
pressed, by  the  Supreme  Court  of  the  United 
States.  That  court  said:  "We  hold  that, 
under  existing  enactments,  the  right  of  pri- 
vate persons  to  erect  structures  in  a  naviga- 
ble water  of  the  United  States  that  is  entire- 
ly within  the  limits  of  a  state  cannot  be  said 
to  be  complete  and  absolute  without  the  con- 
current or  Joint  assent  of  both  the  general 
and  state  governments."  Montgomery  v.  Port- 
land, 190  U.  S.  89,  23  Sup.  Ct  735,  47  L. 
Ed.  965. 

Appellant  In  its  pleading  and  brief  claims 
that  it  was  repairing  an  old  bridge,  but  the 
truth  of  the  matter  is  that  it  tore  down  an 
old  wooden  bridge,  and  placed  In  Its  stead 
a  new  steel  structure.  It  was  engaged  in  the 
construction  of  a  new  bridge,  as  much  so  as 
though  no  other  bridge  had  ever  spanned 
the  river.  It  would  not  matter  when  the 
original  bridge  was  constructed,  whether  be- 
fore or  after  the  enactment  of  the  federal 
statute,  when  it  undertook  to  erect  a  new 
bridge  of  different  construction  and  different 
material,  ft  was  subject  to  the  provisions  of 
the  statute.  Even  if  It  could  be  called  re- 
pairing to  entirely  destroy  an  old  structure 
and  replace  it  with  a  new  one,  appellant 
could  not  make  such  change  without  comply- 


ing with  the  federal  law.  If  such  were  not 
the  case,  the  whole  object  of  the  law,  the  pro- 
tection of  natural  highways  against  such  ob- 
struction as  would  hamper  the  commerce  of 
the  country,  would  be  defeated.  It  was  not 
in  evidence  that  the  work  was  necessary, 
and  could  not  have  been  done  In  any  other 
way  without  stopping  the  traffic  of  the  road. 
There  is  no  showing  that  the  temporary 
bridge  was  indispensable,  without  which  such 
bridge  could  not  have  been  built,  nor  that 
the  same  was  being  constructed  only  for  a 
reasonable  time,  nor  that  it  was  impossible  to 
keep  a  passageway  open  for  the  needs  of  navi- 
gation. Without  this  showing  the  railroad 
could  not  excuse  the  obstruction  on  the 
ground  of  necessity,  If  it  should  be  a  valid 
excuse  under  any  circumstances,  in  view  of 
the  Texas  statute.  Farnham,  Water  and  Wa- 
ter Rights,  f  329;  Railway  v.  Hicks,  5  Sneed 
(Tenn.)  427. 

In  the  case  last  cited  a  suit  for  damages 
was  Instituted  against  a  railway  company 
that  had  accrued  by  reason  of  temporary  ob- 
struction of  navigation  In  the  Hatchie  river. 
In  the  erection  of  a  bridge.  The  Supreme 
Court  of  Tennessee  said:  "The  construction 
of  the  bridge  was  authorized  by  the  charter 
of  the  plaintiff,  but  with  the  proviso,  that 
the  navigation  of  such  water  course  Shall  not 
thereby  be  obstructed.'  It  is  argued  that  this 
has  reference  only  to  a  permanent  obstruc- 
tion by  the  bridge  when  completed,  but  not 
to  any  temporary  obstructions,  which  be- 
come necessary  or  convenient  in  the  process 
of  erection.  If  these  were  absolutely  neces- 
sary, and  the  work  could  not  be  done  with- 
out and  they  were  only  constructed  for  a 
reasonable  time,  «the  position  might  be 
maintained.  But  if  the  work  could  be  done 
without  the  disturbance  of  the  conflicting 
navigators,  or  if  a  way  to  pass  could  have 
been  kept  open,  and  was  not  then  it  would  be 
unauthorized,  and  a  public  nuisance.  *  •  * 
The  construction  contended  for  would  ret- 
quire  us  to  hold  that  the  Legislature  Intend- 
ed to  suspend  the  right  of  navigation  for  the 
length  ,  of  time  that  might  be  necessary  to 
build  the  bridge,  and  then,  when  finished.  If 
it  should  not  Impede  navigation,  It  would  fall 
under  the  sanction  of  the  law.  We  are  .not 
of  the  opinion  that  the  conflicting  right  of 
navigation  was  to  be  suspended  at  all,  not 
even  during  the  erection."  In  this  case  It  Is 
not  pretended  that  the  work  could  not  have 
been  done  without  obstructing  the  river,  but 
that  if  the  manner  of  construction  had  not 
been  used,  the  traffic  on  the  railroad  would 
have  been  Interfered  with.  The  position  of 
appellant  is  more  radical  than  that  of  the 
Tennessee  railroad,  for  It  not  only  contends 
that  It  had  the  right  to  obstruct  navigation 
while  building  its  bridge,  but  had  the  right 
to  so  handle  crafts  that  approached  its  ob- 
structions as  to  cause  a  partial  destruc- 
tion of  them.  We  cannot  accede  to  the  propo- 
sition. 

The  judgment  is  affirmed. 
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HATZFELD  ▼.  WALSH. 
(Court  of  Civil  Appeals  of  Texas.  May  5,  1909. 
Rehearing  Denied  June  2,  1909.) 

1.  Trial  (|  260*)  —  Instructions  —  Repeti- 
tion. 

Where  a  court  in  its  main  charge  has  em- 
bodied the  substance  of  a  requested  charge,  it  is 
not  error  to  refuse  the  requested  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  651-659:  Dec.  Dig.  f  260.*] 

2.  Tbial  (I  252*) — Instructions — Conform- 
ity to  Evidence. 

A  charge  requested  was  properly  refused, 
-where  there  was  no  evidence  to  support  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  596-612;  Dec.  Dig.  (  252.*] 

9.  Partnership  (§  75*)  —  Mutual  Rights  — 
Interest  on  Amount  of  Real  Estate  Own- 
ed by  One  Partner. 

Where,  under  the  original  agreement  be- 
tween partners,  one  partner  owning  the  real  es- 
tate used  in  the  business  was  to  have  interest 
upon  the  reasonable  value  of  such  real  estate, 
-and  under  a  subsequent  agreement  a  monthly 
rental  was  to  be  allowed  in  lieu  of  such  Interest, 
the  partner  owning  the  real  estate  will  not  be 
-  allowed  interest  on  the  value  of  such  property 
in  a  proceeding  by  the  other  partner  against 
'him  to  recover  naif  of  the  net  profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  |  75.*] 

4.  Evidence  (|  166*)— Best  and  Secondary 
Evidence— Contents  of  Writings. 

In  an  action  by  a  partner  to  recover  his 
share  of  the  net  profits  of  a  partnership,  it  is 
not  error  to  allow  evidence  of  items  that  were 
entered  in  the  company's  books,  although  the 
books  were  in  court,  where  the  testimony  was 
-that  of  the  general  manager,  who  had  an  inti- 
mate knowledge  of  the  transaction,  and  testi- 
fied to  facts  which  he  knew  outside  of  and  inde- 
pendent of  the  books. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  18  556,  557 ;  Dec.  Dig.  I  166.*] 
6.  Trial  (i  91  *)— Reception  of  Evidence- 
Objections— Discretion  of  Court. 

Whether  the  evidence  which  is  received 
without  objection  will  be  afterwards  excluded 
on  motion  lies  largely  within  the  discretion,  of 
the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  242;  Dec.  Dig.  t  91.*] 

6.  Appeal  and  Error  (8  1051*)— Harmless 
Error— Admission  of  Testimony. 

The  admission  of  evidence  is  harmless 
where  similar  evidence  not  controverted  is  ad- 
mitted without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4161-4170;  Dec.  Dig.  8 
1051.*] 

7.  Appeal  and  Error  (|  692*)— Bill  of  Ex 
ceptions—  Answer  of  Witness. 

The  refusal  of  the  court  to  admit  certain 
testimony  will  not  be  considered  on  appeal 
where  the  bill  of  exceptions  fails  to  show  what 
the  answer  of  the  witness  would  have  been  to 
the  question,  or  what  appellant  expected  to 
show  by  the  witness. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent  Dig.  if  2906-2909;  Dec.  Dig.  8 
692.*] 

8.  Evidence  (i  166*)— Best  and  Secondary 
Evidence— Books  of  Account. 

In  an  action  by  a  partner  against  his  co- 
partner to  recover  his  share  of  the  net  profits 
of  the  partnership,  it  is  not  error  to  refuse  to 
allow  a  witness  to  testify  concerning  an  item 
which  appeared  in  the  books  of  the  partnership. 


where  it  did  not  appear  that  the  witness  kept 
the  books,  or  had  any  personal  knowledge  of 
their  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  556.  557 ;  Dec.  Dig.  f  166.*] 

9.  Evidence  (8  142*)— Admissibility— Other 
Transactions. 

In  an  action  by  one  partner  against  a  co- 
partner to  recover  his  share  of  the  net  profits 
of  the  partnership  during  a  certain  year,  evi- 
dence as  to  the  profits  or  loss  of  the  business 
during  another  year  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  |  142.*] 

10.  Frauds,  Statute  of  ({  146*)— Pleading 
—Contract  Within  Statute. 

A  petition  setting  out  a  contract  which  has 
no  definite  time  to  run  is  not  objectionable  un- 
der a  statute  making  a  verbal  agreement  not 
to  be  performed  within  a  year  unenforceable, 
as  the  contract  might  or  might  not  have  been 
performed  within  one  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  |  146.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  W.  S.  Walsh  against  Ph.  Hatz- 
feld.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Clarence  Miller,  tor  appellant.  Geo.  E. 
Shelley  and  Warren  W.  Moore,  for  appellee. 

RICE,  J.  This  suit  Involves  a  question  of 
partnership  between  the  parties  heretofore 
conducted  under  the  name  of  the  Austin  Can- 
dy Manufacturing  Company,  and  was  brought 
by  appellee  against  appellant  to  recover  one- 
half  of  the  net  profits  alleged  to  have  arisen 
from  said  partnership  business  during  the 
year  1908.  There  was  a  Jury  trial  resulting 
in  a  verdict  and  Judgment  in  behalf  of  ap- 
pellee tor  the  sum  of  $1,338.09,  from  which 
this  appeal  Is  prosecuted. 

Believing  that  the  pleading,  as  well  as  the 
evidence,  properly  raised  the  issue  of  part- 
nership between  the  parties  hereto,  we  over- 
rule the  eighth  assignment  of  error,  com- 
plaining of  the  refusal  of  the  court  to  give 
appellant's  special  charge  to  the  effect  that 
there  was  no  issue  of  partnership  In  the 
case. 

Appellant  requested  the  following  special 
charge:  "The  jury  are  instructed  that  In 
determining  whether  there  were  any  net 
profits,  if  they  considered  that  question,  they 
will  not  take  Into  consideration  any  increase 
in  the  value  of  the  assets  of  the  business 
which  belonged  exclusively  to  defendant" 
The  refusal  of  this  charge  is  the  basts  of 
appellant's  tenth  assignment  of  error,  where- 
in it  is  insisted  that,  if  there  was  any  in- 
crease in  the  value  of  the  assets  of  the  busi- 
ness, under  the  uncontroverted  testimony  the 
same  belonged  to  the  defendant  Therefore 
no  part  of  such  Increase  could  be  considered 
as  a  part  of  the  gross  profits,  and  the  evi- 
dence having  raised  such  issue,  the  court 
should  have  given  said  special  charge.  This 
charge  In  our  judgment  was  properly  re- 


~Tot  other  eases  Me  same  tople  and  sactloo  NUMBER  in  Dae.  ft  Am.  Digs.  1M7  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


526 


120  SOUTHWESTERN  REPORTER. 


(Tex. 


fused,  first,  because  there  was  no  evidence 
in  the  record  showing  or  tending  to  show 
any  increase  In  the  value  of  the  real  estate 
for  1906;  and,  second,  because  the  court  In 
its  main  charge  had  already  told  the  jury 
that  the  real  estate  should  be  excluded  from 
the  items  of  expense  to  be  deducted  from 
the  gross  profits  in  arriving  at  what  would 
be  the  net  profits  of  said  business  for  said 
year. 

By  his  eleventh,  twelfth,  fifteenth,  and  six- 
teenth assignments  appellant  urges  that  the 
charge  of  the  court  was  erroneous,  in  that 
'  it  told  the  jury  that  in  arriving  at  the  net 
profits  of  said  business  no  interest  should  be 
charged  upon  the  value  of  the  real  estate 
belonging  to  the  defendant  and  used  in  said 
business,  because  the  same  was  contrary  to 
the  pleadings,  in  this:  that  the  petition  al- 
leged that  he  was  to  participate  in  the  net 
profits,  and  that  the  same  should  be  ascer- 
tained by  deducting  from,  the  gross  profits, 
among  other  things,  interest  on  the  reason- 
able amount  of  the  defendant's  investment  of 
property  used  in  connection  with  the  busi- 
ness, etc.,  and  hence  to  eliminate  said  item 
would  be  error.  Appellee  contends  that  the 
charge  was  not  erroneous,  because,  while 
the  original  agreement  as  pleaded  contem- 
plated the  allowance  to  appellant  of  8  per 
cent,  interest  on  the  value  of  the  real  estate 
used  In  the  business,  this  agreement  was  sub- 
sequently changed  by  the  parties,  and  ap- 
pellant was  thereafter  allowed,  in  accordance 
therewith,  a  monthly  rental  of  $200  in  lieu 
of  such  Interest,  as  shown  by  the  undisputed 
evidence.  This  being  true,  it  would  have 
been  Improper  in  our  judgment  for  the  court, 
notwithstanding  the  fact  that  the  original 
contract  as  pleaded  contemplated  that  this 
item  should  be  deducted,  still  by  virtue  of 
the  agreement  of  the  parties  it  was  no  long- 
er an  issue  in  the  case.  Hence  the  court  cor- 
rectly told  the  jury  to  disregard  the  same 
from  the  items  of  expenses  to  be  deducted 
from  the  gross  profits,  by  which  the  net  prof- 
its would  be  ascertained.  We  therefore  over- 
rule all  of  these  assignments. 

By  hie  thirteenth,  fourteenth,  seventeenth, 
and  twenty-fourth  assignments  appellant,  in 
effect,  contends  that  the  charge  of  the  court 
was  upon  the  weight  of  the  evidence,  in  that 
it  assumed  as  a  fact  what  constituted  net 
profits  and  what  gross  profits  in  the  business 
in  question,  instead  of  leaving  to  the  jury  the 
determination  of  those  issues.  We  do  not  be- 
lieve that  the  charge  of  the  court  is  subject 
to  this  criticism,  and  therefore  overrule  these 
assignments. 

By  his  third  assignment  appellant  urges 
that  "the  court  erred  in  admitting  the  tes- 
timony of  the  plaintiff  referred  to  in  defend- 
ant's first  bill  of  exception,  as  to  what  the 
books  of  the  company  showed  with  reference 
to  the  charging  of  interest  on  the  value  of 
the  real  estate  used  by  the  company  in  its 
business,  and  as  to  the  rent  for  the  use  of 
such  real  estate,  and  at  to  the  conversation 


between  the  plaintiff  Walsh  and  the  book- 
keeper regarding  such  interest,  because  the 
books  were  the  best  evidence  on  that  sub- 
ject, and,  as  the  books  were  in  court,  there 
was  no  necessity  to  resort  to  secondary  evi- 
dence as  to  the  contents  of  same."  While  the 
bill  of  exceptions  does  show  that  the  plain- 
tiff testified  that  he  noticed  that  the  book- 
keeper had  charged  8  per  cent  on  the  real 
estate  account,  and  had  charged  the  business 
with  all  the  Insurance  and  taxes  and  every 
other  expense  connected  with  it,  and  had 
stated  that  the  ledger  showed  this,  and  that 
$200  a  month  rent  was  charged  in  addition 
to  the  8  per  cent  Interest  which  he  told  the 
bookkeeper  to  "cut  out"  as  he  could  not 
charge  interest  and  rent  both  on  the  same 
property,  still  it  further  appears  from  the 
bill  that  this  testimony  first  went  in  with- 
out objection  and  afterwards  a  motion  to 
exclude  the  same  was  made  and  overruled. 
In  the  case  of  Railway  Co.  v.  Lamothe,  76 
Tex.  223,  224,  13  S.  W.  194,  where  a  similar 
condition  as  the  one  here  presented  was  dis- 
closed by  the  record,  and  the  refusal  on  the 
part  of  the  court  to  withdraw  from  the  con- 
sideration of  the  jury  the  evidence  which  had 
been  admitted  without  objection  was  assign- 
ed as  error,  our  Supreme  Court  In  passing 
upon  the  question  said:  "Objections  not  made 
to  the  introduction  of  evidence  when  it  is 
offered,  but  afterwards  in  the  form  of  a  mo- 
tion to  exclude,  generally  deserve  less  fa- 
vorable consideration  than  when  made  at  the 
time.  Usually  some  reason  for  the  delay  in 
urging  the  objection  ought  to  be  made  to  ap- 
pear, and  the  decision  upon  such  objection 
ought  to  be  left  more  to  the  discretion  of  the 
trial  court  than  when  the  objections  are  in- 
terposed at  the  proper  time.  No  reason  is 
shown  for  not  making  the  objection  when 
the  evidence  was  offered,  and  it  does  not 
appear  that  it  was  not  a  proper  exercise  of 
the  discretion  of  the  court  to  refuse  the  mo- 
tion because  It  came  too  late."  We  are  in- 
clined to  think  that  the  question  here  in- 
volved falls  within  the  rule  above  announced. 
Besides,  the  bill  does  not  exclude  the  idea 
that  the  witness  was  testifying  to  facts  which 
he  knew  outside  of  and  independent  of  the 
books ;  It  appearing  from  the  testimony  that 
he  was  the  general  manager  of  the  concern, 
and  had  an  intimate  knowledge  of  its  trans- 
actions. Apart  from  this,  we  are  inclined  to 
believe  that,  If  there  was  any  error  commit- 
ted, that  It  was  harmless,  and  appellant  was 
not  prejudiced  thereby,  because  the  same 
facts  were  shown  by  other  uncontroverted 
evidence  in  the  case  and  without  objection 
on  the  part  of  appellant. 

For  a  similar  reason  we  overrule- the  sev- 
enth assignment  of  error. 

By  his  fourth  assignment  appellant  com- 
plains of  the  action  of  the  court  in  refusing 
to  permit  Charles  Schwab  to  testify  whether 
the  item  of  $288.16,  which  appeared  In  the 
statement  of  the  bookkeeper  as  an  item  of 
interest  due  Miss  Theis,  should  or  would  ap- 
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pear  in  any  other  items  of  said  statement 
which  was  read  in  evidence  to  the  jury.  The 
bill  of  exceptions  in  this  particular  fallB  to 
show  what  the  answer  of  the  witness  would 
hare  been  to  this  question,  and,  in  the  ab- 
sence of  such  statement  as  to  what  he  ex- 
pected to  show  by  said  witness,  the  ruling 
of  the  court  in  this  respect  cannot  be  revised. 
Milliken  v.  Smoot,  64  Tex.  171;  Overstreet 
v.  Manning,  67  Tex.  664,  4  S.  W.  248 ;  Cattle 
Co.  v.  Powell,  13  Tex.  Civ.  App.  406,  36  S.  W. 
1033.  Apart  from  this,  the  objection  ought 
to  have  been  sustained,  because  it  did  not 
appear  that  said  witness  kept  the  books  or 
had  any  personal  knowledge  of  their  con- 
tents, but,  on  the  contrary,  it  appeared  that 
another  party  kept  said  books.  McKay  v. 
Overton,  65  Tex.  85.  We  do  not  think  there 
was  any  error  in  declining  to  permit  witness 
Schwab  to  testify  as  to  what  the  books  show- 
ed with  reference  to  a  profit  or  loss  of  the 
business  in  1905,  because  the  suit  involved 
the  question  of  profits  of  said  business  for 
the  year  1906  only.  The  testimony  was 
therefore  irrelevant  and  immaterial. 

By  bis  second  assignment  it  is  claimed  that 
"the  court  erred  in  overruling  defendant's 
special  exception  to  the  effect  that  plaintiff 
sought  in  his  petition  to  hold  defendant  lia- 
ble for  transactions  which  occurred  through- 
out the  year  1906  upon  a  verbal  agreement 
made  more  than  a  year  preceding  such  trans- 
action, whereas,  under  the  Texas  statute  of 
frauds,  the  defendant  could  not  be  held  liable 
under  such  circumstances."  •  We  overrule 
said  assignment,  because  it  appears  from 
said  petition  that  said  contract  had  no  defi- 
nite time  to  run,  and  might  or  might  not 
bare  been  performed  within  one  year. 

The  remaining  assignments  all  question 
the  sufficiency  of  the  evidence  to  support  the 
verdict.  We  are  .constrained  to  believe  that 
there  is  ample  evidence  in  the  record  to  sus- 
tain the  finding  of  the  Jury,  and  overrule 
these  assignments. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  is  in  all 
things  affirmed. 

Affirmed. 


MISSOURI,  K.  ft  T.  RY.  CO.  OP  TEX- 
AS v.  GRAY 

(Court  of  Civil  Appeals  of  Texas.    May  15, 
1009.    Rehearing  Denied  June  5,  1909.) 

1.  Master  and  Servant  (|  150*)— Injuries 

to  Servant—  Negligence. 

Where  a  locomotive  engineer,  who  was 
familiar  with  tbe  track  along  bis  run,  stopped 
the  train  in  the  nighttime  so  that  the  engine 
stood  on  a  trestle,  and  directed  tbe  fireman  to 
get  out  of  the  cab  and  procure  an  implement 
that  was  carried  on  the  side  of  the  tender,  and 
the  fireman  fell  through  tbe  trestle  and  was 
injured,  the  engineer  was  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  ISO.*] 


2.  Master  and  Sebvant  (f  139*)— Injuries 
to  Servant— Proximate  Cause. 

The  engineer's  negligence  was  the  proxi- 
mate cause  of  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  139.*] 

3.  Master  and  Sebvant  (|  234*)— Injuries, 
to  Servant— Contributory  Negligence. 

The  fireman  was  not  guilty  of  contribu- 
tory negligence;  he  not  having  known  of  the 
trestle  and  having  looked  before  he  got  off. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  234.*] 

4.  Master  and  Sebvant  (§  210*)— Injubies 
to  Sebvant— Assumption  of  Risk. 

The  injuries  did  not  result  from  a  risk  as- 
sumed by  the  fireman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  210.*] 

'5.  Masteb  and  Servant  (5  217*)— Assump- 
tion of  Risk. 

An  employe  does  not  assume  any  risk  caus- 
ed by  the  negligence  of  the  employer  unless  he 
either  has  actual  knowledge  of  such  negligence, 
or,  in  the  ordinary  performance  of  his  duties, 
must  necessarily  have  known  thereof  in  time 
to  have  avoided  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  217.*] 

6.  Master  and  Sebvant  ({  288*)— Question 
fob  Jury. 

In  an  action  for  injuries  to  a  locomotive 
fireman,  who,  while  his  engine  was  standing  on 
a  trestle  in  the  nighttime,  stepped  from  the 
cab  under  the  direction  of  his  engineer  and  was 
injured  by  falling  through  the  trestle,  held  a 
question  for  the  jury  whether  the  engineer  knew 
that  the  locomotive  was  on  the  trestle. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  288.*] 

7.  Trial  (5  260*)— Instruction— Requests- 
Instructions  Already  Given. 

In  an  action  for  injuries  to  a  locomotive 
fireman,  who,  while  his  engine  was  standing  on 
a  trestle  in  the  nighttime,  stepped  from  the 
cab  under  the  direction  of  his  engineer  and  was 
injured  by  falling  through  the  trestle,  the  court 
charged  that  if  the  jury  did  not  believe  that  a 
person  in  the  exercise  of  ordinary  care  would 
have  alighted  from  the  engine  under  the  cir- 
cumstances, or  the  plaintiff  was  guilty  of  neg- 
ligence in  failing  to  observe  his  surroundings 
or  making  an  effort  to  observe  his  surroundings 
that  a  person  of  ordinary  prudence  would  have 
made,  the  verdict  should  be  for  defendant.  De- 
fendant requested  an  instruction  that,  if  a  per- 
son of  ordinary  care,  blinded  by  the  fire,  would 
have  waited  till  he  could  see  before  stepping 
from  the  engine,  or  by  the  use  of  ordinary  cars 
could  have  learned  that  his  engine  was  over 
a  trestle,  the  verdict  should  be  for  defendant. 
Held,  that  it  was  not  error  to  refuse  requested 
instructions,  as  they  were  covered  by  the  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  260.*] 

8.  Evidence  (J  151*)— Competence-Testi- 
mony as  to  Intent. 

In  an  action  for  injuries  to  a  locomotive 
fireman,  who,  under  the  direction  of  his  engi- 
neer, stepped  from  the  cab  in  the  nighttime 
while  the  engine  was  standing  on  a  trestle  in 
order  to  obtain  an  implement  from  the  side  of 
the  tender,  and  who  was  injured  by  falling 
through  the  trestle,  it  was  proper  to  exclude  tes- 
timony of  the  engineer  as  to  whether  he  expect- 
ed or  intended  that  the  fireman  should  get  off 
the  engine. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  i  151.*] 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Appeal  from  District  Court,  Grayson  Coun- 
ty;  B.  L.  Jones,  Judge. 

Action  by  Robert  Gray  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Coke,  Miller  &  Coke  and  Head,  Dillard, 
Smith  &  Head,  for  appellant.  J.  H.  Wood, 
for  appellee. 

TALBOT,  J.  On  the  night  of  September 
18,  1907,  appellee  was  engaged  as  fireman  on 
one  of  the  appellant's  switch  engines  between 
Denlson  and  Ray  Yards  in  Grayson  county, 
when  he  fell  therefrom  and  sustained  per- 
sonal Injuries,  to  recover  damages  for  which, 
he  instituted  this  suit  A  Jury  trial  result- 
ed in  a  Judgment  in  favor  of  appellee  for 
the  sum  of  $3,500,  to  reverse  which  this  ap- 
peal is  prosecuted. 

At  the  time  appellee  was  hurt,  C.  J.  Elling- 
ton was  the  engineer  and  directed  and  con- 
trolled appellee  in  his  work.  The  night  was 
dark,  and  the  accident  occurred  about  3 
o'clock  a.  m.  The  engine  was  drawing  a  long 
train  of  cars  and  going  from  Denlson  to 
Ray  Yards;  the  distance  between  the  two 
places  being  about  3  miles.  The  engine 
"wasn't  steaming  very  good,"  and,  when  the 
switch  was  reached,  the  engineer  stopped 
the  engine  upon  a  trestle,  the  distance  be- 
low to  the  ground  being  about  30  or  40  feet ; 
and,  according  to  appellee's  version,  which, 
In  view  of  the  verdict,  we  adopt,  he  stepped 
down  where  appellee  was  at  work,  and  said, 
"By  God,  can't  you  get  it  hot?"  and  appellee 
replied,  "I  am  doing  all  I  can."  The  engineer 
then  said,  "Get  away  and  let  me  see  in 
there,"  and  then  said  to  appellee,  "Get  your 
clinker  hook  and  pull  this  fire  down  to  the 
back  away  from  the  flue  so  it  will  get  hot." 
Appellee  stepped  back  to  where  the  clinker 
hook  was  usually  kept,  and  it  was  not  there, 
and  he  then  told  the  engineer  that  he  did 
not  have  a  clinker  hook.  The  engineer  said, 
"By  God,  ain't  you  got  nothing,"  and  appel- 
lee remarked,  "I  have  got  a  hoe  on  the  side 
[of  the  water  tank  or  tender],"  and  the  en- 
gineer said,  "By  God,  get  out  and  get  It." 
In  obedience  to  this  command,  appellee  step- 
ped off  the  engine  and  fell  to  the  ground 
under  or  near  the  trestle,  and  was  Injured 
substantially  as  alleged  In  the  petition.  Ap- 
pellee had  prior  to  this  time  fired  engines  of 
appellant  at  night  In  going  out  to  Rny  Yards, 
but,  perhaps,  had  not  done  such  work  in  the 
daytime  more  than  one  day.  When  he  step- 
ped off  the  engine  and  got  hurt,  he  did  not 
know  it  was  standing  on  the  trestle.  Before 
stepping  off  he  looked ;  but  it  was  dark,  and 
he  did  not  observe  the  trestle  or  the  distance 
from  the  engine  to  the  ground,  and  swears  he 
never  had,  before  he  was  injured,  noticed  it 
The  engineer  was  very  familiar  with  the 
railroad  track  between  Denlson  and  Ray 
Yards,  and  knew,  or  should  have  known, 
when  he  stopped  the  train,  that  his  engine 


waa  standing  on  the  trestle.  He  was  guilty 
of  negligence  in  so  stopping  said  engine  and 
In  directing  appellee  to  get  out  and  get  the 
hoe,  and  such  was  the  proximate  cause  of 
appellee's  Injuries.  Appellee  was  not  guilty 
of  contributory  negligence,  nor  does  the  evi- 
dence show  that  the  injuries  received  by  him 
resulted  from  one  of  the  risks  assumed  by 
him. 

Appellant's  first  assignment  of  error  com- 
plains of  the  following  paragraph  of  the 
court's  charge:  "When  plaintiff  entered  the 
service  of  defendant  as  fireman,  he  assumed 
all  the  risks  and  dangers  ordinarily  incident 
to  such  employment;  but  he  did  not  assume 
any  risk  of  danger  that  might  be  caused  by 
the  negligence  of  the  defendant  its  agents 
or  servants,  unless  he  knew  of  such  negli- 
gence, if  any,  or,  in  the  ordinary  performance 
of  his  duties,  must  necessarily  have  known 
thereof  in  time  to  have  avoided  Injury  there- 
from." It  is  Insisted  that  to  say  that  an 
employe  does  not  assume  any  risk  caused  by 
the  negligence  of  the  employer  unless  ne 
either  has  actual  knowledge  of  such  negli- 
gence, or,  In  the  ordinary  performance  of 
his  duties,  must  necessarily  have  known 
thereof  in  time  to  have  avoided  the  Injury 
therefrom,  does  not  announce  a  sound  or 
correct  proposition  of  law.  That  It  does  la 
well  established  by  decisions  of  our  Supreme 
Court  which  have  not  In  our  opinion,  been 
overruled  or  materially  modified  by  later 
decisions  of  that  court  Railway  Co.  v. 
Hannlg,  91  Tex.  351,  43  S.  W.  508;  Bonnet 
v.  Railway  Co.,  89  Tex.  72,  33  S.  W.  334; 
Railway  Co.  v.  Blngle,  91  Tex.  287,  42  a 
W.  971.  Until  charged  by  the  Supreme  Court 
of  this  state,  we  shall  adhere  to  the  rule  an- 
nounced in  tbe  cases  cited. 

In  the  fifth  paragraph  of  the  court's 
charge,  the  Jury  was  Instructed,  among  other 
things,  that  If  they  believed  the  said  Elling- 
ton caused  said  engine  to  stop  over  a  bridge 
or  trestle  that  was  several  feet  high,  and 
further  believe  from  the  evidence  that  while 
said  engine  was  stopped  over  bridge  or  trestle, 
the  said  engineer  ordered  plaintiff  to  alight 
from  the  engine  for  the  purpose  of  getting 
a  hook  or  hoe  in  order  to  regulate  the  nre, 
and  further  believe  from  the  evidence  that 
the  said  engineer  knew  that  tbe  Bald  engine 
was  on  said  bridge  or  trestle,  and  that  it 
was  dangerous  for  the  plaintiff  to  attempt  to 
slight  therefrom,  to  find  for  the  plaintiff. 
This  charge  was  objected  to  on  the  ground 
that  the  evidence  was  not  sufficient  to  au- 
thorize the  submission  to  tbe  jury  of  the 
issue  whether  the  engineer,  Ellington,  had 
actual  knowledge  that  the  engine  was  over 
the  bridge  or  trestle,  and  with  such  knowl- 
edge ordered  appellee  to  alight  therefrom. 
We  are  inclined  to  think  tbe  evidence  was  suf- 
ficient to  warrant  the  submission  of  the  Issue 
The  engineer  testified,  in  substance:  That 
he  did  not  know  where  the  engine  waa  with 
reference  to  the  bridge  at  the  time  he  was 
talking  to  the  appellee;   that  ha  "didn't 
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know  whether  It  waa  on  the  bridge,  or  where 
it  was."  But  It  appears  that  he  had  been  In 
the  service  of  appellant  a  long  time  doing  the 
character  of  work  In  which  he  was  engaged 
on  the  night  the  plaintiff  was  injured.  He 
testified:  "When  a  fellow  gets  wrought  up, 
and  his  engine  don't  steam,  and  he  wants  to 
move,  he  doesn't  feel  in  a  very  good  humor. 
I  guess  I  wanted  to  know  why  In  the  devil 
he  [plaintiff]  couldn't  keep  It  hot  I  knew 
everything  that  occurred.  I  knew  mighty 
quick  about  the  accident  after  it  happened. 
Of  course,  I  did  not  expect  anything  like  that 
to  occur.  I  don't  know  where  the  engine 
stopped.  I  knew  every  inch  of  the  track. 
I  knew  about  where  we  were  when  I  was 
back  in  the  deck  talking  to  him  [the  plaintiff] 
about  the  hook."  He  further  testified:  "I 
was  down  in  the  deck  of  the  engine  and  had 
been  looking  In  the  fire  box.  I  did  not  at 
that  time  know  exactly  where  my  engine  was. 
I  know  the  bridge.  I  was  over  it  every  day." 
Another  witness,  who  was  a  switchman  on 
the  cars  being  carried  to  Ray  Yards,  testi- 
fied that,  at  the  time  appellee  got  hurt,  the 
locomotive  had  Btopped  In  order  that  he 
might  open  a  switch  for  its  passage  onto  a 
track,  and  that  the  locomotive  was  then 
standing  over  a  bridge  or  culvert.  We  think 
this  testimony  of  sufficient  probative  force  to 
authorize  the  submission  of  the  question  of 
actual  knowledge  on  the  part  of  the  en- 
gineer that,  at  the  time  he  directed  the 
plaintiff  to  get  out  and  get  the  hoe,  the  en- 
gine was  standing  on  the  bridge  or  trestle. 
With  the  testimony  quoted  before  them,  the 
Jury  were  not  bound  to  believe  the  statement 
of  the  engineer  that  he  did  not  know  where 
the  engine  stopped,  and  did  not  know  it  was 
on  or  over  the  trestle  when  he  was  talking  to 
plaintiff  about  the  fire.  The  Jury,  from  oth- 
er testimony,  and  the  other  statements  of  this 
witness  referred  to,  might  reasonably  assume 
that  he  did  in  fact  know  the  engine  was  on 
the  trestle;  but,  however  this  may  be,  we  are 
clearly  of  the  opinion  that  it  cannot  be  said 
that  the  question  was  so  manifestly  without 
evidence  that  its  submission  was  calculated 
to  mislead  the  Jury.  Brown  v.  Griffin,  71 
Tex.  654,  90  S.  W.  646;  Railway  Co.  v.  Har- 
ris, 46  Tex  Civ.  App.  642,  101  S.  W.  506. 

Complaint  is  made  of  the  court's  refusal 
to  give  the  following  charge  requested  by  ap- 
pellant: "If  you  believe  from  the  evidence 
that  a  person  of  ordinary  care,  blinded  by 
the  fire  until  he  could  not  see  temporarily, 
would  have  waited  until  he  could  see  before 
stepping  from  the  engine,  or  would  have  felt 
down  with  his  feet  to  find  whether  be  could 
find  a  safe  footing  before  alighting,  or  would 
have  used  some  other  method  to  have  gained 
such  knowledge,  and  that  he  could  by  the  use 
of  such  care  have  learned  that  his  engine  was 
over  «  bridge,  and  that  he  could  not  safely 
step  therefrom,  you  will  return  a  verdict  in 
fav»r  of  defendant"  There  was  no  error  fn 
the  refusal  of  this  charge.  In  the  first 
place,  it  is,  in  our  opinion,  In  some  respects, 
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upon  the  weight  of  the  evidence;  but,  wheth- 
er it  is  or  not,  the  failure  to  give  it  worked 
no  injury  to  appellant,  because  the  issue  of 
contributory  negligence,  under  the  evidence, 
was  fully  and  fairly  submitted  by  the  court's 
general  charge.  Upon  this  issue  the  court 
charged  as  follows:  "On  the  other  hand,  if 
you  do  not  believe  from  the  evidence  that  the 
said  engineer,  Ellington,  directed  the  plaintiff 
to  alight  from  the  engine  for  the  purpose  of 
getting  a  book  or  hoe,  or  if  you  believe  from 
tbe  evidence  that  said  Ellington  did  so  order 
plaintiff,  but  you  do  not  believe  from  the  evi- 
dence that  a  person  in  the  exercise  of  ordi- 
nary care  for  his  own  safety  would  have 
alighted  from  said  engine  under  tbe  condi- 
tions and  circumstances  yon  find  plaintiff 
alighted  therefrom,  or  If  you  believe  from  the 
evidence  that  tbe  only  direction  or  order  that 
the  said  Ellington  gave  to  plaintiff  was  to 
request  him  to  get  his  clinker  hook,  which 
said  engineer  supposed  was  on  the  tender 
of  the  engine,  or  if  you  believe  from  tbe  evi- 
dence that  plaintiff  was  ordered  by  said  El- 
lington to  alight  from  said  engine  for  tbe 
purpose  of  getting  the  clinker  hook  or  hoe, 
but  you  further  believe  from  the  evidence 
that  plaintiff  was  himself  guilty  of  negli- 
gence in  falling  to  observe  his  surroundings 
before  he  stepped  from  said  engine,  or  in 
stepping  from  the  engine  In  the  dark  without 
knowing  his  surroundings,  or  without  mak- 
ing the  effort  to  ascertain  his  surroundings 
that  a  person  of  ordinary  prudence  would 
have  made  under  the  same  or  similar  cir- 
cumstances, or  If  you  believe  that  plaintiff's 
injuries  resulted  from  one  of  the  risks  as- 
sumed by  him  when  he  entered  defendant's 
employment,  then  .In  any  of  these  events  you 
will  find  for  defendant" 

We  are  also  of  the  opinion  that  the  court 
did  not  err  in  rejecting  the  testimony  of  the 
witness  Ellington,  as  pointed  out  in  the  fifth 
assignment  of  error.  The  most  of  the  testi- 
mony here  sought  to  be  elicited  had  been 
previously  given  by  the  witness,  and  the 
answer  to  the  question  asked,  whether  or  not 
the  engineer,  Ellington,  expected  or  Intended 
that  the  plaintiff  should  get  off  the  engine  to 
get  the  hook,  was  properly  excluded.  What 
Ellington  said  that  induced  plaintiff  to  get 
off  the  engine  was  the  issue,  and  not  what  he 
Intended  or  expected  him  to  do.  If  Elling- 
ton's words  and  actions  were  reasonably  cal- 
culated to  Induce  the  plaintiff  to  get  off  of 
the  engine  to  get  the  hook  or  hoe,  and  he  was 
in  fact  so  induced  to  get  off  for  that  purpose, 
the  fact  that  Ellington  did  not  expect  or 
Intend  that  he  should  do  so  was  immaterial. 

The  sixth  and  last  assignment  of  error  is 
that  the  verdict  and  Judgment  in  the  case  are 
not  supported  by  the  evidence.  In  this  view 
of  the  evidence  we  do  not  concur.  On  the 
contrary,  we  think  the  evidence  fairly  shows : 
That  the  defendant  was  guilty  of  negligence, 
substantially  as  alleged,  which  was  the  prox- 
imate cause  of  plaintiff's  injuries;  that  it 
was  of  such  a  character  the  Jury  was  war- 
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ranted  In  finding  that  plaintiff  was  not  guilty 
of  contributory  negligence;  and  that  he  did 
not  assume  the  risk  of  injury  in  stepping 
from  the  engine  under  the  circumstances 
surrounding  him  at  .the  time. 

We  have  carefully  examined  and  consider- 
ed all  of  the  assignments  of  error,  and,  be- 
cause we  believe  none  of  them  point  out  re- 
versible error,  the  judgment  of  the  court  be- 
low is  affirmed. 

Affirmed. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  v.  YOUNGER. 

(Court  of  Civil  Appeals  of  Texas.    May  19, 
1909.   Rehearing  Denied  June  9,  1909.) 

1.  Appeal  and  Error  (|  742*)— Assignments 
or  Error— Proposition. 

An  assignment  of  error  complaining  of  the 
refusal  to  give  requested  instructions  embracing 
a  number  of  distinct  rules,  and  evidently  in- 
tended to  present,  as  shown  by  the  only  propo- 
sition advanced  under  it,  the  various  principles 
deemed  applicable  to  the  issues,  was  not  a  com- 
pliance with  the  rules  of  the  Court  of  Civil  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;  Dec.  Dig.  f  742.*] 

2.  Trial  (g  200*)— Instructions— Requests— 
Instructions  Given. 

There  is  no  error  in  refusing  a  requested 
instruction  covered  by  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  651-650  ;  Dec.  Dig.  I  200.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Action  by  Llllie  Younger  against  the  South- 
western Telegraph  &  Telephone  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Harris  ft  Harris,  for  appellant  Ross  ft 
Wood,  for  appellee. 


NEILL,  J.  This  is  an  action  to  recover 
damages  brought  by  Llllie  Younger,  a  12  year 
old  girl,  by  her  next  friend,  against  the 
Southwestern  Telegraph  &  Telephone  Com- 
pany, for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  com- 
pany. The  negligence  averred  was  obstruct- 
ing a  street  and  its  sidewalk  by  piling  up 
the  earth  taken  from  an  excavation,  made 
by  defendant  for  the  purpose  of  fastening 
a  guy  wire  to  a  log  laid  in  the  excavation  to 
strengthen  one  of  its  telephone  poles,  along 
the  street  and  sidewalk,  over  which  the 
child.  In  going  to  her  home  at  night,  tripped 
and  fell,  breaking  her  right  arm  and  sustain- 
ing other  physical  injuries  in  consequence. 
The  defendant  answered  by  pleading  not 
guilty  and  contributory  negligence.  The 
case  was  tried  before  a  Jury,  and  the  trial 
resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $1,250,  and  this  appeal  Is 
from  the  judgment 


Conclusions  of  Fact 

The  evidence  Is  reasonably  sufficient  to  war- 
rant the  findings:  That  the  defendant  was 
guilty  of  the  negligence  charged;  that  in 
consequence  of  such  negligence,  and  as  Its 
direct  and  proximate  cause,  the  plaintiff  sus- 
tained the  injuries  alleged  In  her  petition, 
whereby  she  was  damaged  in  the  sum  of 
money  assessed  by  the  verdict;  and  that 
she  was  not  guilty  of  any  negligence  proxi- 
mately contributing  to  her  Injuries. 

Conclusions  of  Law. 

1.  The  first  assignment  of  error  complains 
of  the  refusal  of  the  court  to  give  special 
charge  No.  1,  requested  by  defendant  The 
charge  referred  to  Is  lengthy  and  embraces 
a  number  of  distinct  rules,  evidently  intend- 
ed to  present,  as  is  shown  by  the  only  prop- 
osition advanced  under  it  the  various  phases 
of  the  law  deemed  by  defendant  applicable 
to  the  issues  made  by  the  pleadings  and  evi- 
dence. This  can  hardly  be  regarded  as  a 
compliance  with  the  rules  of  this  court  Cen- 
tral Texas  ft  N.  W.  Ry.  Co.  v.  Gibson,  99 
Tex.  98,  87  S.  W.  814.  However,  the  sub- 
stance of  the  requested  instruction  is  embrac- 
ed in  the  main  charge;  and  for  this  reason, 
even  should  we  regard  the  assignment  of  er- 
ror as  properly  presented  in  the  brief,  the 
court  did  not  err  In  refusing  the  requested 
charge. 

2.  The  seventh  and  eighth  paragraphs  of 
the  court's  general  charge  presented  the  is- 
sue of  contributory  negligence  as  favorably 
to  defendant  as  the  evidence  and  law  author- 
ized. Therefore  the  court  did  not  err  in 
refusing  defendant's  second  special  charge, 
which  is  the  basis  of  the  second  assignment 
of  error.  For  the  same  reason,  the  third, 
fourth,  and  fifth  assignments  of  error  are 
overruled. 

8.  Our  conclusions  of  fact  dispose  of  the 
sixth  assignment  of  error,  which  complains 
that  the  verdict  is  excessive. 

4.  The  verdict  is  not  too  indefinite  and  un- 
certain, as  is  contended  by  the  seventh  as- 
signment, to  form  a  basis  for  the  judgment 

The  judgment  la  affirmed. 


JONES  v.  CURTIS. 

(Court  of  Civil  Appeals  of  Texas.    May  22, 

1909.) 

1.  Justices  of  the  Peace  (§  127*)— Judg- 
ment. 

Where  a  justice,  after  rendering  a  default 
judgment,  set  aside  the  default  the  term  of 
court  not  having  terminated,  he  had  power  to 
set  aside  the  order  granting  the  new  trial  and 
to  proceed  to  try  the  case,  and,  it  having  been 
tried  by  him  without  a  jury,  he  had  power  to 
render  judgment  without  bearing  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Justices  of 

the  Peace,  Dec.  Dig.  |  127.*] 
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2.  Justices  or  the  Peace  ft  185*)— Execu- 
tion. 

A  Justice  set  aside  a  judgment  and  subse- 
quently set  aside  the  order  granting  the  new 
trial,  and  the  latter  order  appeared  docketed 
"Order  of  court  Betting  aside  judgment  with- 
drawn, and  judgment  sustained."  Held,  that 
the  Judgment  was  sufficient  to  support  an  exe- 
cution. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  135.* J 

8.  Justices  of  the  Peace  (|  128*)— Judg- 
ment—Relief— Adequate  Remedy  at  Law. 
A  justice  rendered  a  judgment  against 
defendant  by  default,  and  thereafter  set  it  aside, 
and  subsequently  set  aside  the  order  granting 
the  new  trial  and  reinstated  the  judgment. 
Held  that,  the  term  of  the  justice  court  not 
having  terminated,  defendant  was  not  entitled 
to  an  injunction  restraining  the  justice,  as  he 
could  have  moved  for  a  new  trial  or  appealed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §§  402-405;  Dec.  Dig. 
f  128.*] 

4.  Justices  ot  the  Peace  (|  128*)— Judg- 
ment— Equitable  Relief. 

A  justice  rendered  a  judgment  against  de- 
fendant by  default,  and  after  setting  it  aside 
reinstated  it,  whereupon  defendant  sought  an 
injunction.  Held,  that  he  was  required  to  show 
that  he  had  a  good  defense  to  the  cause  of  ac- 
tion, and  that  he  was  prevented  making  the 
same  by  fraud,  accident,  or  acts  of  the  other 
party,  and  that  he  was  free  from  fault  or  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the^  Peace,  Cent.  Dig.  ||  402-405;  Dec.  Dig.  g 

Appeal  from  District  Court,  Navarro  Coun- 
ty; H.  B.  Davlss,  Judge. 

Salt  by  S.  J.  Curtis  against  T.  P.  Jones, 
From  a  judgment  in  favor  of  complainant, 
defendant  appeals.  Reversed,  and  cause  dis- 
missed. 

R.  R.  Owens,  for  appellant  Richard  Mays, 
for  appellee. 

BOOKHOUT,  J.  The  Martin  &  Hoyt 
Company  of  Atlanta,  Ga.,  filed  suit  against  S. 
J.  Curtis,  in  the  justice  court,  on  the  12th 
day  of  February,  1009.  Upon  the  same  day 
service  was  had  upon  Curtis.  On  March 
1st,  the  regular  appearance  day  of  the  court, 
judgment  by  default  was  rendered  against 
him  for  $39.50.  On  March  9th,  upon  motion 
of  Curtis'  counsel,  without  notice  to  the  Mar- 
tin &  Hoyt  Company,  the  justice  set  aside 
the  default  judgment  On  march  11th,  on 
motion  of  the  plaintiff,  the  justice  of  the 
peace  made  an  order  In  the  case  on  his  dock- 
et in  substance  withdrawing  the  order  grant- 
ing the  new  trial  and  reinstating  the  judg- 
ment of  March  1st  Appellee,  S.  J.  Curtis, 
filed  his  petition  for  injunction  in  the  dis- 
trict court  on  March  29,  1909,  against  Jones, 
Justice  of  the  peace,  and  Martin  &  Hoyt  Com- 
pany, a  foreign  corporation,  plaintiffs  In 
judgment  Notice  of  the  petition  was  duly 
given  to  said  Jones  and  to  R.  It.  Owens,  at- 
torney for  said  Martin  &  Hoyt  Company,  "to 
show  cause.  If  any  they  have,  why  the  relief 
prayed  for  be  not  granted."  The  hearing  up- 


on the  application  for  Injunction  was  had  be- 
fore the  honorable  district  Judge,  In  open 
court  on  April  2,  1909,  and  judgment  entered 
granting  au  injunction.  The  trial  court  was 
of  the  opinion  that  no  execution  could  legal- 
ly Issue  on  either  the  judgment  of  date 
March  1,  1909,  or  March  11,  1909.  He  seems 
to  have  been  of  the  opinion  that  the  justice 
of  the  peace  had  the  right  to  render  a  legal 
judgment  on  March  11th,  but  that  upon  set- 
ting aside  his  order  granting  a  new  trial  he 
should  have  proceeded  to  try  the  cause,  but 
could  not  reinstate  his  judgment  of  March 
1st.  The  correctness  of  this  ruling  is  now 
before  us  for  our  consideration.  The  statute 
provides  that,  where  a  judgment  is  set  aside, 
the  cause  shall  be  continued  until  the  next 
term  of  court  unless  otherwise  agreed  by 
the  parties  with  the  consent «of  the  justice. 
Article  1655,  Rev.  St  1895.  It  Is  held:  That 
this  statute  does  not  continue  the  cause  by 
its  own  operation,  but  is  only  a  direction  to 
the  court;  that  if  it  had  the  effect  to  con- 
tinue the  cause,  this  would  not  deprive  the 
court  of  its  Inherent  power  to  set  aside  the 
continuance  during  the  term  and  trying  the 
case  without  notice  to  the  opposite  party. 
That  opinion  also  holds  that  the  term  of  the 
justice  court  continues  during  the  month. 
Cohen  v.  Moore  (Tex)  104  S.  W.  1053. 

While  we  do  not  agree  with  that  opinion, 
we  are  governed  by  the  decisions  of  the  Su- 
preme Court  and  compelled  to  follow  its 
rulings.  It  seems  to  us  that  the  statute  hav- 
ing authorized  the  justice  to  grant  a  new 
trial  at  any  time  within  10  days  after  judg- 
ment, it  logically  follows  his  judgments  be- 
come final,  and  he  loses  control  over  the 
same,  except  to  enforce  them,  if  not  set  aside 
within  10  dayB.  Article  1652,  Rev.  St  1895; 
Jones  v.  Collins,  70  Tex  752,  8  S.  W.  681; 
Carter  v.  Van  Zandt,  75  Tex.  286,  12  S.  W. 
985;  Odle  v.  Davis  (lex.  Civ.  App.)  35  S.  W. 
721.  The  ruling  in  the  case  cited  leaves  room 
for  great  abuse,  in  that  a  party  to  a  cause  In 
the  Justice's  court  may  induce  the  justice  to 
change,  modify,  or  set  aside  his  Judgments 
or  render  a  different  judgment  without  no- 
tice to  the  other  side  at  any  time  during  the 
month,  and  litigants  In  these  courts  cannot 
definitely  determine  until  the  end  of  the  term 
whether  the  judgment  as  first  rendered  is  to 
stand  as  the  judgment  of  the  court.  Dnder 
the  ruling  in  the  case  cited,  Justice  Jones 
had  the  power,  the  term  of  court  not  having 
terminated,  to  set  aside  the  order  granting 
the  new  trial,  and  to  proceed  to  try  the  case, 
and,  the  case  having  been  tried  by  him  with- 
out a  jury,  he  had  power  to  render  judgment 
without  again  hearing  the  evidence.  Black- 
burn v.  Knight,  .81  Tex  331,  16  S.  W.  1075; 
Mitchell  v.  Mitchell,  84  Tex.  806,  19  8.  W. 
477;  Taylor  v.  Gribble  (Tex.  Civ.  App.)  83 
S.  W.  765.  . 

The  trial  court,  as  we  understand  the  rec- 
ord, so  held,  but  further  held  that  the  Jus- 
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tlce  did  not  render  such  Judgment  as  will 
furnish  the  basis  of  or  support  an  execution. 
The  orders  on  the  Justice's  docket,  as  taken 
from  appellant's  brief,  are  as  follows:  "The 
Martin  &  Hoyt  Company  v.  S.  J.  Curtis,  suit 
upon  an  itemized  account  for  $39.50,  filed 
February  11,  1909.  Citation  issued  Febru- 
ary 12,  1909,  returnable  to  the  March  term, 
A.  D.  1909.  Judgment  by  default  March  1, 
1909.  This  day  this  cause  came  on  to  be 
heard.  The  plaintiff  appeared  In  open  court, 
by  the  attorneys,  and  announced  ready  for 
trial;  but  the  defendant  came  not,  but 
wholly  made  default,  and  it  appearing  to  the 

'  court  that  the  defendant  being  duly  cited  ac- 
cording to  law,  that  plaintiff  is  entitled  to 
Judgment  by  default.  It  Is  therefore  order- 
ed, adjudged,  and  decreed  by  the  court  that 
plaintiff,  the 'Martin  &  Hoyt  Company,  do 
have  and  recover  of  and  from  the  defendant, 
S.  J.  Curtis,  the  Bum  of  $39.50,  together  with 

'  all  costs  of  their  suit,  for  all  which  let  execu- 
tion issue.  It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  officers 
of  the  court  do  have  and  recover  of  and  from 
each  party  of  suit  their  costs  as  it  by  each 
accrued,  for  all  which  let  execution  issue." 
"Judgment  entered  and  recorded  this  1st  day 
of  March,  1909.  T.  P.  Jones,  J.  P."  "Judg- 
ment set  aside  by  the  court  upon  motion  by 
the  defendant  this  9th  day  of  March,  1909. 
T.  P.  Jones,  J.  P."  "Order  of  court  setting 
aside  Judgment  withdrawn  and  Judgment  sus- 
tained this  March  11,  1909.  T.  P.  Jones, 
J.  P." 

In  the  case  of  Clay  v.  Clay,  7  Tex.  255,  In 
speaking  of  the  sufficiency  of  Justices'  pro- 
ceedings, it  was  said:  "Great  liberality  and 
Indulgence  are  extended  to  the  proceedings 
of  Justices  of  the  peace,  who  are  supposed 
not  to  be  skilled  in  the  forms  of  Judicial  pro- 
ceedings observed  in  courts  of  record.  If  their 
proceedings  are  intelligible  and  attain  the 
ends  of  substantial  Justice,  they  are  generally 
sustained."  Entries  of  Judgments  in  Justices' 
courts  have  been  held  sufficient  in  form  as 
follows:  "Defendant  came  forward  and  ac- 
knowledged Judgment"  Wahrenberger  v. 
Horan,  18  Tex.  57.  "Defendant  acknowl- 
edged judgment  for  principal,  interest,  and 
costs  of  suit"  Davis  v.  Rankin,  50  Tex.  285. 
"Judgment  for  plaintiff."  Davis  v.  Rargas 
et  aL,  12  Tex.  Civ.  App.  63,  33  S.  W.  548. 
The  proceedings  in  Justice  Jones'  court  are 
sufficiently  intelligible  to  tell  what  Judgment 
was  rendered.  The  meaning  of  the  order  of 
the  11th  of  March  is  that  the  Justice  with- 
draws his  order  granting  defendant  a  new 
trial,  and  on  that  day  sustains  the  Judgment 
rendered  by  him  on  March  1st,  in  favor  of 
Martin  &  Hoyt  Company.  The  legal  effect 
of  this  order  is  to  render  Judgment  for  Mar- 
tin &  Hoyt  Company  against  defendant  Cur- 
tis, for  the  Bame  amount  as  the  Judgment  of 
March  1st  to  take  effect  March  11th.  While 


Curtis  was  not  present  at  the  time  the  order 
of  March  11th  .was  entered,  he  bad  notice  of 
It  during  the  term  and  made  no  attempt  to 
have  it  set  aside  or  to  prosecute  an  appeal. 
Refore  the  close  of  the  term,  he  filed  his  peti- 
tion for  an  Injunction  and  shows  no  sufficient 
excuse  for  his  failure  to  move  for  a  new  trial 
or  to  appeal. 

The  term  of  the  Justice's  court  not  having 
terminated  when  the  injunction  was  applied 
for,  appellee  could  then  have  moved  for  a 
new  trial;  the  Judgment  being  at  the  time 
under  the  control  of  the  magistrate.  Rryorly 
v.  Clark,  48  Tex.  345;  Hamblin  v.  Knight 
81  Tex.  351,  16  S.  W.  1082,  26  Am.  St  Rep. 
818.  Thus,  it  is  seen  that  appellee  had  an 
adequate  remedy  by  motion  for  new  trial 
or  appeal.  Refore  he  could  resort  to  equity, 
he  was  required  to  show  that  he  had  ex- 
hausted his  legal  remedy.  Nevlns  v.  McKee, 
61<  Tex.  412 ;  Johnson  v.  Templeton,  60  Tex. 
238.  He  was  required  to  show  that  he  had 
a  good  defense  to  the  cause  of  action,  and 
that  he  was  prevented  from  making  the  same 
by  the  fraud,  accident  or  acts  of  the  opposite 
party,  and  that  he  himself  was  free  from 
fault  or  negligence  in  not  having  presented 
the  same;  but  appellee  contends  that  It  be- 
ing doubtful  whether  he  had  the  right  of 
appeal  or  to  apply  for  certiorari  from  the 
order  of  March  11th,  and  it  being  uncertain 
whether  he  had  an  adequate  remedy  at  law, 
the  district  Judge  in  the  exercise  of  his  equi- 
ty Jurisdiction  properly  granted  the  writ  of 
injunction.  We  do  not  concur  in  this  conten- 
tion. The  remedy  of  appellee  by  motion  for 
new  trial  was  neither  doubtful  nor  uncertain. 
The  petition  failed  to  show  that  he  had  ex- 
hausted his  legal  remedy,  and  was  therefore 
defective.  Rryorly  v.  Clark,  supra. 

The  judgment  is  reversed,  and  the  injunc- 
tion dissolved,  and  the  cause  dismissed 


ECLIPSE  PAINT  &  MFG.  CO.  T.  NEW 
PROCESS  ROOFING  &  SUPPLY  CO. 

(Court  of  Civil  Appeals  of  Texas.  May  1, 
1909.    On  Rehearing,  June  12,  1909.) 

L  Commerce  ($  40*)— Interstate  Commerce. 

The  transaction  was  interstate  commerce, 
and  so  not  covered  by  the  anti-trust  law  (Laws 
1903,  p.  119.  c.  94),  where  defendant  gave  plain- 
tiffs' agent  in  Texas  an  order  for  goods,  which 
he  forwarded  to  plaintiffs  in  Ohio,  where  they 
accepted  it  shipping  the  goods  from  there  to 
defendant  in  Texas. 

[Ed.  Note. — For  other  c&s6Sf  B6€  Commerce, 
Cent  Dig.  it  29,  30;  Dec.  Dig.  |  40.*] 

2.  Account,  Action  on  (|  22*) — Sutficiknct 
op  Evidence. 

There  was  sufficient  evidence  In  support 
of  plaintiffs'  account  sued  on,  even  if  the  ac- 
count, verified  and  introduced  in  evidence,  was 
not  such  an  account  as  could  be  verified  under 
the  statute ;  the  petition,  with  exhibits  attach- 
ed thereto,  showing  that  defendants  ordered  the 
goods  in  writing,  and  agreed  to  pay  therefor 
the  amount  as  set  out  in  the  account  sued  on. 
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and  that  the  goods  were  delivered,  being  intro- 
duced in  evidence,  without  qualifications. 

[Ed.  Note. — For  other  cases,  see  Account,  Ac- 
tion on,  Dec.  Dig.  f  22.*] 

&  Appeal  and  Ehbob  (|  430*)— Notice  or 
Appeal. 

Notice  of  appeal  not  having  been  given  on 
the  overruling  of  the  motion  for  new  trial,  the 
appellate  court  has  no  jurisdiction,  and  the 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojr^  Cent  Dig.  i§  2173-2174;  Dec.  Dig.  | 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  T.  F.  Nash,  Judge. 

Action  by  W.  E.  Smith  and  another,  doing 
business  under  the  firm  name  of  Eclipse 
Paint  ft  Manufacturing  Company,  against  the 
New  Process  Roofing  &  Supply  Company. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Dismissed. 

Sauer  ft  Sauer  and  Don  Robinson,  for  ap- 
pellants. Etherldge  &  McCoralck,  for  appel- 
lee. 

BOOKHOUT,  J.  This  suit  was  brought  by 
W.  E.  Smith  and  S.  D.  Wyse,  residents  of 
Cleveland,  Ohio,  doing  business  at  said  place 
under  the  firm  name  of  Eclipse  Paint  ft  Man- 
ufacturing Company,  as  plaintiffs,  against 
New  Process  Roofing  &  Supply  Company,  a 
Texas  corporation,  as  defendants,  upon  a 
sworn  account  Upon  the  trial  the  court  ren- 
dered Judgment  for  the  defendants.  Plain- 
tiffs' motion  for  new  trial  having  been  over- 
ruled, they  perfected  an  appeal. 

The  appellants,  manufacturers  of  a  certain 
kind  of  paint,  at  Cleveland,  Ohio,  sold  and 
delivered  to  defendants  a  bill  of  paints  so 
manufactured  by  them,  consisting  of  a  cer- 
tain number  of  barrels,  half  barrels,  and  gal- 
lon cans  at  a  specified  price  per  gallon,  al- 
together aggregating  $1,957.05,  upon  which 
account  there  was  a  credit  of  $10,  leaving  due 
appellants  $1,047.05,  to  recover  which  this 
suit  was  instituted.  The  defendants  denied 
liability,  and  specially  answered  that  the  sale 
of  said  goods  was  made  In  violation  of,  and 
In  contravention  of,  the  law  known  as  the 
"Anti-Trust  Law  of  Texas,"  and  therefore 
collection  for  the  same  could  not  be  enforced 
under  the  statute.  It  was  alleged  that  the 
goods  were  sold  under  and  by  virtue  and  In 
pursuance  of  a  certain  contract  In  writing, 
entered  into  by  and  between  the  plaintiffs 
and  defendants  on  the  6th  day  of  November, 
1906,  whereby  the  plaintiffs,  for  and  in  con- 
sideration of  the  defendants  placing  their 
order  for  the  goods,  agreed  and  covenanted 
with  the  defendants  to  give  them  the  exclu- 
sive sale  of  said  goods  so  ordered  In  the  ter- 
ritory of  Dallas,  In  the  county  of  Dallas,  in 
the  state  of  Texas,  for  a.  period  of  one  year, 
and  as  long  thereafter  as  defendants  should 
purchase  not  less  of  the  plaintiffs'  goods  an- 
nually than  the  quantities  specified  In  said 
order.   It  was  further  alleged  that  the  goods, 


wares,  and  merchandise  referred  to  In  tht 
petition  and  in  said  written  contract  were 
paints  of  various  grades  and  kinds,  and  that 
the  subject-matter  of  said  contract  was  8 
commodity  and  merchandise  useful  and  bene- 
ficial to  the  public,  and  it  was  the  Intention 
and  purpose  of  said  parties  to  said  contract 
in  the  making  of  the  same,  to  prevent  compe- 
tition in  the  sale  and  purchase  of  such  com- 
modities and  merchandise  within  the  city 
and  county  of  Dallas,  In  the  state  of  Texas, 
so  that  none  could  buy  from  plaintiffs  except 
defendants,  and  said  contract  thus  created  a 
trust  and  monopoly,  and  a  conspiracy  in  re- 
straint of  trade,  in  said  merchandise  and 
commodity,  and  that  likewise  the  defendants, 
by  the  terms  of  said  contract  attempted  to 
bind  themselves  to  buy  such  commodities,  to 
wit  paints  from  the  plaintiffs,  and  from  no 
other  person,  for  the  period,  or  periods  of, 
time  designated  in  said  contract  On  the 
trial  the  plaintiffs  Introduced  In  evidence  an 
itemized  account  of  the  paints,  showing  the 
number  of  gallons  sold  defendants  and  the- 
price  per  gallon,  which  account  was  duly 
verified  under  the  statute.  The  defendants 
introduced  In  evidence  a  written  contract 
signed  by  the  plaintiffs  and  defendants, 
wherein  it  was  agreed  that,  In  consideration 
of  the  order  given  for  the  paints  and  the 
prompt  payment  for  the  said  goods  by  the 
said  parties  of  the  second  part  "the  said 
the  Eclipse  Paint  ft  Manufacturing  Company 
has  agreed  as  follows:  (1)  To  give  the  said 
parties  of  the  second  part  the  exclusive  sale 
of  said  goods  ordered  in  the  above-described 
order  in  the  territory  of  Dallas,  county  Of 
Dallas,  state  of  Texas,  for  the  period  of  one 
year,  and  as  long  thereafter  as  the  said  par- 
ties of  the  second  part  shall  purchase  from 
the  Eclipse  Paint  ft  Manufacturing  Company 
not  less  of  the  said  goods  annually  than  the 
quantities  specified  in  the  order  described 
above."  Judgment  was  rendered  for  defend- 
ants, evidently  on  the  ground  that  this  con- 
tract was  violative  of  the  anti-trust  law  of 
1903  (Laws  1903,  p.  119,  c.  94),  and  therefore 
no  recovery  could  be  had  for  the  paints.  The 
appellants  assail  this  holding,  and' contend 
that  the  court  erred  In  not  rendering  judg- 
ment In  their  favor  for  the  amount  sued  for. 
This  contention  must  be  sustained.  The  ap- 
pellants were  manufacturers  and  dealers  in- 
paints  at  Cleveland,  Ohio,  and  the  defendants- 
were  engaged  In  business  at  Dallas,  in  the 
state  of  Texas.  The  defendants  gave  to- 
plaintiffs'  agent  an  order  for  the  paints  ln> 
Texas,  which  he  forwarded  to  Cleveland} 
Ohio,  and  It  was  there  accepted  by  plaintiffs, 
and  the  goods  shipped  to  defendants  at  DaV- 
las,  Tex.  The  transaction  was  commerce  be- 
tween citizens  of  Ohio  and  citizens  of  Texas, 
and  was  Interstate  commerce.  It  being  Inter- 
state commerce,  power  to  regulate  the  same- 
is  conferred  on  Congress  by  article  1,  §  8,  cli 
3,  of  the  Constitution  of  the  United  States. 
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The  Legislature  of  Texas,  In  enacting  chapter 
04,  p.  119,  Laws  1903,  known  as  the  "Anti- 
Trust  Law  of  1903,"  Intended  that  It  should 
apply  only  to  contracts  over  which  the  state 
had  control,  and  not  to  Interstate  commerce, 
power  to  regulate  which  had  been  conferred 
on  Congress.  Albertype  v.  Gust  Feast  Co. 
(Tex.)  114  S.  W.  791. 

But  appellee  insists  that  the  trial  court 
did  not  err  in  rendering  Judgment  in  its 
favor,  for  the  appellants  adduced  no  legal 
evidence  in  support  of  the  claim  sued  on. 
The  account  sued  on  was  duly  verified  as 
provided  by  the  statute,  and  was  Introduced 
in  evidence  without  objection.  It  was  such 
an  account  as  could  be  verified  under  the 
statute.  But  if  this  were  not  true,  the  appel- 
lees Introduced  in  evidence,  without  qualifi- 
cation, the  amended  original  petition  of 
plaintiffs,  and  the  exhibits  attached  thereto, 
by  which  it  is  shown  that  defendant  ordered 
the  goods  in  writing,  and  agreed  to  pay  there- 
for the  amount  as  set  out  In  the  account  sued 
on,  and  that  the  goods  were  delivered.  It 
follows  that  the  trial  court  erred  in  not  ren- 
dering judgment  for  appellants. 

The  judgment  Is  reversed,  and  judgment 
rendered  for  the  appellants  for  the  amount 
sued  for. 

Reversed  and  rendered. 

On  Rehearing. 

The  motion  for  rehearing  calls  attention 
to  the  fact  that  no  notice  of  appeal  was  given 
by  appellant  upon  the  overruling  of  its  mo- 
tion for  new  trial.  In  the  absence  of  such 
notice  this  court  Is  without  jurisdiction  of 
the  appeal.  The  appellant  replies  by  two  af- 
fidavits that  notice  of  appeal  was  In  fact  giv- 
en, and  the  clerk  failed  to  carry  It  forward 
in  the  minutes.  These  affidavits  are  contest- 
ed by  appellee,  and  the  affidavits  of  the  trial 
Judge,  who  overruled  the  motion,  and  that  of 
the  clerk,  who  entered  the  order,  and  that  of 
his  attorney,  who  tried  the  cause,  are  filed 
to  the  effect  that  notice  of  appeal  was  not 
given  In  the  cause.  We  conclude  from  this 
evidence,  and  the  fact  that  the  record  falls  to 
state  that  notice  of  appeal  was  given,  that  no 
notice  of  appeal  was  In  fact  given,  and  that 
we  are  without  Jurisdiction  of  the  cause. 
Telegraph  Co.  v.  O'Keefe,  87  lex.  423,  28  S. 
W.  945. 

The  motion  for  rehearing  is  therefore 
granted,  and  the  appeal  dismissed. 


MEXIA  LIGHT  &  POWER  CO.  t.  JOHN- 
SON. 

(Court  of  Civil  Appeals  of  Texas.    June  12, 

1909.    Rehearing  Denied  June  19,  1909.) 
1.  Waters  and  Water  Courses  (|  69*)— Pol- 
lution of  Waters — Liability. 

One.  who,  with  notice  of  what  is  happen- 
ing, negligently  allows  oil,  kept  on  his  premise* 
for  fuel,  to  escape  onto  the  premises  of  another. 


and  into  a  stream  running  through  it,  with  the 
result  that  hogs  kept  there  are  killed  by  drink- 
ing it,  Is  liable  for  the  damages. 

I  Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  f  60;  Dec.  Dig.  f 

2.  Trial  (f  260*)  —  Instructions  —  Repeti- 
tion. 

Requested  instructions  limiting  recovery 
need  not  be  given :  the  recovery  being  so  limit- 
ed by  the  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659;  Dec.  Dig.  f  2U0.*j 

3.  Watebs  and  Water  Courses  (|  74*)— 
Pollution  of  Waters— Right  of  Recov- 
ery. 

The  owner  of  premises  on  which  he  keeps 
hogs,  and  through  which  runs  a  stream,  thouch 
knowing  they  are  being  killed  by  drinking  the 
water  polluted  by  oil.  which  the  owner  of  ad- 
joining premises  is  negligently  allowing  to  es- 
cape with  knowledge  or  the  facts,  need  not  re- 
move them,  but  may  allow  them  to  remain,  and 
recover  the  damages. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  02,  63;  Dec  Dig. 
i  74.*] 

Appeal  from  Limestone  County  Court; 
James  Kimbell,  Judge. 

Action  by  Dave  Johnson  against  the  Mexia 
Light  &  Power  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

A.  B.  Rennolds,  Wm.  M.  White,  and  Wil- 
liams &  Bradley,  for  appellant  Doyle,  Jack- 
son &  Harper,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  brought 
by  Dave  Johnson  against  the  Mexln  Light  & 
Power  Company,  a  private  corporation.  In 
the  justice  court,  to  recover  damages  for  the 
killing  of  his  hogs,  and  resulted  in  a  Judg- 
ment in  that  court  in  his  favor  in  the  sum 
of  $150,  from  which  it  appealed  to  the  coun- 
ty court,  and  upon  a  trial  in  that  court  on 
September  1,  1908,  before  the  court  and  a 
jury,  plaintiff  recovered  judgment  for  $1(55, 
from  which  Judgment  it  again  appealed  to 
this  court 

Conclusions  of  Fact 

The  appellee  was  in  possession  of  a  tract 
of  land  lying  on  the  west  side  of  the  Hous- 
ton &  Texas  Central  Railroad  In  tbe  town 
of  Mexia,  Limestone  county,  through  which 
there  was  a  running  branch  of  water.  The 
appellee  was  In  the  occupation  of  raising 
hogs  for  market  on  this  land,  and  bad  a  large 
number  of  hogs  thereon  during  the  months 
of  November  and  December,  1906.  and  Janu- 
ary and  February,  1907.  South  of  said  land 
this  appellant  maintains  its  electric  light 
plant  in  the  operation  of  which  It  uses  oil 
as  fuel.  Oil  was  permitted  to  escape  from 
the  premises  of  the  electric  light  plant  and 
gather  In  the  branch  flowing  north  through 
the  premises  of  appellee,  which  tbe  hogs 
drank,  causing  them  to  die.  The  appellant 
was  negligent  in  permitting  the  oil  to  escape, 
and  as  a  result  appellee  sustained  damage- 
In  the  amount  of  the  verdict  and  Judgment 
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Conclusions  of  Law. 

Complaint  la  made  of  the  court's  refusal 
to  submit  appellant's  requested  charge  in- 
structing a  verdict  for  defendant  It  fol- 
lows from  our  conclusions  of  fact  that  there 
was  no  error  in  the  court's  action  in  this  re- 
spect The  appellant,  in  permitting  the  oil 
to  escape  and  go  upon  the  land  of  another, 
causing  injury  to  his  property,  was  liable 
for  sucb  injury.  The  evidence  shows  that 
the  agent  of  appellant  was  notified  by  appel- 
lee of  the  escape  of  the  oil,  and  that  it  was 
killing  his  hogs. 

Appellant  requested  two  special  charges 
as  follows:  "At  the  request  of  the  defendant 
you  are  charged  that  the  defendant  was  not 
granted  a  charter  until  on  September  26, 1906, 
and  hence  bad  no  legal  existence  before  that 
time.  Therefore,  for  any  injury  or  wrong 
done  before  that  time,  you  cannot  in  any 
event,  find  against  the  defendant"  "At  the 
request  of  the  defendant  you  are  charged 
that  It  is  shown  by  the  evidence  that  the 
defendant  did  not  take  charge  of  the  light 
plant  until  January  1,  1907.  Hence  you  will 
not,  in  any  event  find  for  the  plaintiff  any 
wrongs  or  injury  and  consequent  loss  that 
may  have  occurred  before  that  time."  There 
was  no  error  in  the  refusal  of  these  charges. 
The  court's  charge  restricted  a  recovery  to 
tbe  hogs  which  died  during  the  months 
which  appellant  was  In  tbe  control  of  the 
electric  light  plant.  It  was  conceded  that 
during  the  months  of  January  and  February, 
1907,  the  appellant  was  not  only  in  control, 
but  was  operating  the  plant  and  the  Jury 
only  found  for  appellee  tbe  value  of  the  hogs 
dying  In  the  months  of  January  and  Febru- 
ary, 1907,  the  wording  of  the  verdict  being 
as  follows:  "We,  the  Jury,  find  in  favor  of 
plaintiff,  Dave  Johnson,  for  one  hundred 
and  sixty-five  dollars  and  fifty  cents  ($165.50) 
for  hogs  lost  in  tbe  months  of  Jan.  and  Feb.. 
1907,  S.  Jackson,  Foreman."  This  verdict 
shows  that  the  Jury  only  considered  the 
damage  done  to  plaintiff  during  the  months 
of  January  and  February,  1907. 

For  the  same  reason  there  was  no  error 
in  refusing  appellant's  requested  charges 
Nos.  4  and  5,  the  refusal  of  which  is  made 
tbe  basis  of  the  ninth  and  tenth  assignments. 
The  main  charge  instructed  the  Jury  that 
unless  the  Jury  were  satisfied  the  plaintiff's 
hogs  died  from  the  effect  of  drinking  crude 
oil,  which  defendant  permitted  to  escape 
from  Its  premises  and  flow  or  run  into  the 
pasture  of  plaintiff,  they  should  return  a 
verdict  for  defendant 

The  eighth  paragraph  of  the  court's  charge 
is  assailed  as  erroneous.  This  paragraph 
reads:  "If,  however,  you  find  from  the  evi- 
dence that  said  hogs  died  from  the  effects 
of  drinking  said  crude  oil,  but  do  not  find 
that  defendant  was  in  control  of  the  plant 
during  the  months  of  November  and  Decem- 


ber, 1906,  you  will  find  for  plaintiff  tbe  value 
of  tbe  bogs  that  died  during  the  months  of 
January  and  February,  1907,  if  any  died  dur- 
ing said  time  from  tbe  effects  of  drinking 
said  oil  flowing  from  this  defendant's  prem- 
ises, while  owned  or  controlled  by  defend- 
ant." It  is  contended  that  It  is  the  duty  of 
a  party  owning  property  which  he  knows  is 
being  injured  by  another  to  exercise  ordinary 
care  to  protect  himself  against  sucb  loss,  and 
his  failure  to  do  so  will  preclude  a  recovery 
for  sucb  loss  as  be  might  bave  prevented  In 
tbe  exercise  of  such  care.  This  proposition 
is  not  sustained.  The  appellee  owed  the 
appellant  no  duty  to  remove  bis  bogs  from 
their  pasture,  and  was  not  guilty  of  contrib- 
utory negligence  in  not  removing  them.  Tbe 
appellant  was  notified  of  the  escape  of  the 
oil  and  of  its  effect  upon  appellee's  hogs.  It 
is  not  shown  that  anything  was  done  after 
such  notification  to  prevent  its  escape.  Ben- 
jamin v.  By.  Co.  (Tex.  Civ.  App.)  108  8.  W. 
408. 

There  was  no  error  in  overruling  appel- 
lant's motion  for  new  trial,  and  the  assign- 
ments of  error  complaining  of  the  court's 
action  in  so  doing  are  overruled. 

Finding  no  reversible  error  In  tbe  record, 
the  Judgment  is  affirmed. 


MISSOURI,  E.  ft  T.  BY.  CO.  OF  TEXAS  v. 
F  ARRIS. 

(Court  of  Civil  Appeals  of  Texas.  May  22, 
1909.    Rehearing  Denied  June  10,  1009.) 

1.  Pleading  (S  16*)— Petition— Allegations 
as  to  Personal  Injuries. 

There  is  no  error  in  overruling  exceptions 
to  allegations  of  a  petition  relating  to  persouul 
Injuries,  where  the  same  are  sufficiently  full 
and  specific  to  apprise  defendant  of  what  it 
would  be  called  on  to  defend  against. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  82 ;  Dec  Dig.  {  16*] 

2.  Appeal  and  Ehbob  (|  1004*)— Harmless 
Error  —  Instructions  —  Assumption  or 
Facts. 

In  an  action  for  injuries  to  a  passenger 
sustained  in  a  collision,  there  was  no  error 
in  a  charge  assuming  facts,  where  the  uncon- 
tradicted evidence  shows  that  plaintiff  was  a 
passenger  on  one  of  defendant's  trains  at  the 
time  of  the  collision,  that  he  was  severely  in- 
jured, and  that  the  collision  was  due  to  the 
negligence  of  defendant's  employes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4221 ;  Dec  Dig.  I  1064.*] 

S.  Damages  (S  132*)— Personal  Injuries— 
Excessiveness  of  Verdict. 

Evidence  showed:  That  plaintiff  was  an 
ambitious  young  man,  of  industrious  aud  ex- 
emplary habits,  working  hard  to  pay  bis  way 
through  school,  and  possessed  of  fair  capacity; 
that  his  injuries  would  make  him  a  cripple  for 
life,  his  lower  limbs  being  paralyzed  from  his 
knees  down,  and  his  spine  injured  so  as  to 
make  him  a  physical  wreck  and  probably  short- 
en his  life;  that  he  Is  unable  to  walk  without 
crutches;  and  that  bis  condition  was  perma- 
nent, with  the  probability  of  It  growing  worse. 
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Beld,  that'  a  verdict  for  $23,760,  though  large, 
was  amply  supported. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §1  372-385;  Dec.  Dig.  i  132.»] 

Appeal  from  District  Court,  Hunt  Coun- 
ty; T.  D.  Montrose,  Judge. 

Suit  by  George  Farrls  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

.Coke,  Miller  ft  Coke  and  Templeton,  Crad- 
dock,  Crosby  &  Dlnsmore,  for  appellant  T. 
B.  Wilklns,  Looney  &  Clark,  and  Wolfe, 
Hare  ft  Maxey,  for  appellee. 

RAIXEY,  C.  J.  Appellee  was  injured  In  a 
collision  of  trains  operated  by  appellant,  on 
October  27,  1907,  in  Dallas  county,  Tex. 
Suit  was  brought  by  his  father,  as  next 
friend,  against  the  railway  company.  De- 
fendant interposed  a  general  denial  in-  de- 
fense. A  trial  resulted  in  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  prose- 
cutes this  appeal. 

The  evidence  fully  sustains  appellee's 
claim  that  he  was  a  passenger  on  one  of  ap- 
pellant's trains  at  the  time  of  the  collision, 
and  that  said  collision  was  the  result  of  the 
negligence  of  appellant's  servants  in  operat- 
ing the  trains,  and  that  he  was  injured  In 
such  a  manner  as  entitled  him  to  the  dam- 
ages assessed  by  the  jury. 

The  court  did  not  err  In  overruling  de- 
fendant's exceptions  to  the  allegations  of 
plaintiff's  petition  relating  to  the  nature  of 
his  Injuries,  as  the  same  were  sufficiently 
full  and  specific  to  apprise  the  defendant  of 
what  it  would  be  called  upon  to  defend 
against. 

The  fourth  assignment  complains  of  the 
third  paragraph  of  the  court's  charge  as  be- 
ing upon  the  weight  of  the  evidence.  If  it 
be  conceded,  which  we  do  not,  that  the 
charge  was  on  the  weight  of  the  evidence  as 
assuming  certain  facts,  there  was  no  error 
In  said  charge.  The  uncontradicted  evidence 
shows  that  plaintiff  was  a  passenger  on  one 
of  appellant's  trains  at  the  time  of  the  col- 
lision, that  he  was  severely  injured,  and  that 
the  collision  was  due  to  the  negligence  of  the 
employes  of  appellant 

The  verdict  $23,730,  is  assailed  as  being 
excessive.  Under  this  assignment  we  quote 
some  of  the  testimony  which  goes  to  rap- 
port the  verdict  George  Farrls  testified :  "I 
am  10  years  old.  My  home  is  at  Celeste, 
Tex.  I  live  with  Prof.  Perrln,  and  have 
lived  with  him  about  five  years.  I  was  liv- 
ing with  him  sorter  as  one  of  the  family 
and  working  around  the  house  for  my  board. 
During  the  time  I  have  been  living  with 
Prof.  Perrln,  I  have  done  nearly  everything 
aside  from  working  for  my  board.  I  went 
to  school  while  I  was  there.  Aside  from  the 
work  I  did  for  Prof.  Perrln  for  my  board,  I 
had  to  work  to  buy  my  clothes  and  pay  for 


my  tuition  and  buy  my  books.  I  worked  on. 
the  farm  mostly.  To  pay  for  my  clothes  and 
books  and  pay  my  tuition,  I  would  work  on 
Saturdays,  and,  when  school  was  out  after 
school.  I  had  a  little  crop  of  my  own  the 
last  two  years.  I  would  work  it  after 
school.  When  I  would  get  off  from  my  last 
lesson,  I  would  go  home  and  work,  hoe,  or 
pick  cotton  after  school  hours.  I  made  three 
bales  of  cotton  the  first  year.  I  had  to  pay 
about  one-fourth  of  the  cotton  for  the  rent 
of  the  land.  I  suppose  the  cotton  was  worth 
$125  or  $150.  When  I  went  to  school  last 
I  was  studying  arithmetic,  grammar,  Latin, 
and  spelling.  At  Prof.  Perrin's,  I  milked  the 
cows  and  cut  up  the  wood  and  would  go  to 
town,  cook  sometimes,  and  wash  dishes,  or 
anything  that  came  up,  and  work  the  gar- 
den. I  was  going  to  school  because  I  want- 
ed to  get  sufficient  education  to  run  business, 
wanted  to  acquire  sufficient  education  to- 
qualify  me  to  attend  to  business.  My  father 
was  a  widower,  my  mother  was  dead,  and 
I  had  gone  to  live  with  Prof.  Perrln  and 
wife.  I  had  worked  a  whole  lot  on  the  farm 
before  I  got  hurt  I  was  born  on  the  farm 
and  had  been  there  all  my  life,  and  commenc- 
ed carrying  water,  the  first  work  I  did  on 
the  farm.  I  have  hoed,  plowed,  and  harvest- 
ed, and  -done  almost  all  kinds  of  work  on 
the  farm.  I  had  a  very  good  chance  to  go 
to  school  and  thought  I  needed  the  school- 
ing. If  anything  came  up  that  suited  me 
better  than  farming,  I  wanted  to  be  prepar- 
ed to  take  hold  of  it  I  have  taken  drinks, 
but  am  not  in  the  habit  of  it.  I  never  was 
intoxicated  in  my  life.  Since  I  was  in  this 
wreck,  I  have  just  read  what  I  could,  but 
could  not  read  much  because  my  eyes  hurt 
and  I  took  the  headache.  I  have  not  been 
engaged  in  any  kind  of  work  since  then  be- 
cause I  was  not  able  to,  and  am  not  now 
able  to  do  any  kind  of  work." 

This  testimony  is  fully  corroborated  by 
other  witnesses  and  seems  not  to  be  disput- 
ed. On  the  question  of  appellee's  Injuries, 
he  testified:  "When  the  collision  came,  it 
seemed  like  something  came  right  back  in 
here  on  me,  struck  me  on  my  back  and  head. 
I  felt  numb,  and  It  hurt  me  and  mashed 
me  down.  I  could  not  fall  forward,  and 
therefore  it  just  mashed  me  down  over  to- 
ward my  front  That  hurt  me  at  the  time. 
Seems  like  I  couldn't  hardly  move.  I  didn't 
know  hardly  what  I  was  doing.  The  car 
right  behind  ours  had  run  into  our  coach, 
and  the  top  of  our  coach  ,  was  torn  up,  that 
way,  and  could  see  daylight  through  the 
top  of  It  It  was  the  end  of  the  car  behind 
us  that  knocked  in  on  me  and  knocked  me 
over  there  at  the  time  of  the  collision.  Dur- 
ing that  time  I  was  at  the  scene  of  the 
wreck,  until  the  relief  train  came,  I  laid  out 
there  In  the  grass.  My  back  hurt  me  then ; 
Just  seemed  like  I  was  going  to  die;  couldn't 
tell  where  all  I  did  hurt  I  Just  hurt  all 
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over.  I  was  wearing  a  white  felt  hat  at  the 
time.  Then  was  a  great  gash  cut  on  the 
aide  of  the  hat  The  band  was  cut  very 
near  In  two,  and  a  place  down  on  the  aide  of 
It  The  hat  was  on  my  head  when  the  col- 
lision occurred.  When  I  returned  from  Dal- 
las, I  went  on  to  Celeste,  and  went  to  the 
home  of  Prof.  Perrin,  and  reached  there 
about  midnight  or  a  little  later.  I  wdke 
Mrs.  Perrin  up  as  soon  as  I  got  In.  She  got 
up  and  made  some  kind  of  liniment  and  rub- 
bed on  my  back.  I  was  suffering  more  then 
than  I  had  been  during  the  day.  I  hurt  all 
over.  My  back  hurt  me  worse.  I  called  Dr. 
Williams  at  Celeste  the  next  day.  He  put 
some  bandages  on  my  back.  Then  be  gave 
me  some  medicine  to  take.  He  saw  me 
about  every  day  during  the  first  week  after 
I  got  hurt  I  just  hurt  so  bad  I  couldn't 
hardly  get  about  I  couldn't  use  my  back. 
Since  niy  injury,  I  have  been  under  the 
treatment  of  a  physician  at  Denison,  also 
Dr.  Rutledge.  I  use  crutches  to  walk  now, 
cannot  walk  without  them,  cannot  take  a 
step  without  crutches.  My  back  hurts  Just 
as  regular  as  my  heart  beats.  I  have  a 
thumping  pain  In  the  small  of  my  back.  I 
suffer  that  way  all  the  time  if  I  am  not 
asleep.  I  was  healthy  before  I  got  hurt 
About  a  month  or  lees  than  a  month  before 
I  was  Injured,  I  weighed  142  pounds.  I 
weighed  125  pounds  last  Sunday  was  a  week 
ago." 

Dr.  Williams  testified :  "I  know  the  plain- 
tiff; was  called  to  see  him  after  he  re- 
ceived an  Injury  on  the  27th  of  October, 
last  year,  on  Monday  following  the  accident 
on  Sunday,  I  believe  It  was  the  28th.  I  vis- 
ited the  plaintiff  at  Prof.  Perrln'B  in  the  aft- 
ernoon. I  examined  him  at  that  time.  I 
ascertained  .he  had  been  in  a  wreck  on  that 
train.  I  gave  him  a  tolerably  careful  ex- 
amination at  that  time.  I  examined  him 
again  the  next  day  at  my  office.  On  those 
examinations  I  found  some  bruises  of  the 
muscles  of  the  back,  and  also  some  bruises 
of  the  right  knee  and  some  considerable 
tenderness  of  the  muscles  of  the  back  and 
hips.  I  think  I  treated  plaintiff  Just  two 
weeks,  and  be  then  passed  from  under  my 
observation.  The  first  two  or  three  days  I 
did  not  suspect  any  Injury  to  the  spinal 
cord,  but  later  I  did.  I  suspected  a  strain 
of  the  spinal  cord  because  of  the  fact  that 
the  right  leg  began  to  be  so  he  had  some 
difficulty  In  using  it  He  had  some  motor 
and  some  sensory  paralysis  In  the  lower  part 
ef  his  legs.*' 

Dr.  W.  C.  Rutledge  testified:  "First  got 
acquainted  with  plaintiff  at  my  office  in  Den- 
ison on  the  11th  of  November,  1907.  His 
father  brought  him  there.  Plaintiff  has 
been  under  my  care  and  treatment  since  the 
11th  day  of  last  November.  I  examined 
him  when  be  first  came  to  my  office;  ob- 
served his  movements  at  that  time.  I  made 
a  thorough  examination  of  the  boy;  took 
his  clothes  off  and  examined  his  back,  as  he 


said  his  back  was  hurt,  and  found  where  it 
looked  like  something  had  struck  him  just 
about  the  lower  part  of  the  neck  or  in  the 
upper  dorsal  region,  and  It  was  Just  mash- 
ed in  there;  looked  like  something  had  forc- 
ed the  spinal  vertebrae  right  down;  and, 
down  further  in  the  dorsal  region,  seemed 
like  it  was  curved  out,  that  is,  the  curvature 
In  the  lumbar  region,  where  the  spine  has 
been  driven  out  to  the  left  and  back.  Back 
down  lit  the  last  lumbar  and  sacral  region  Is 
where  his  greatest  injury  Is.  The  curva- 
ture starts  In  at  the  upper  part  of  the  lum- 
bar vertlbrse  and  extends  down  to  the  sacral. 
It  curves  to  the  left  Under  the  X-ray  you 
can  see  it  very  distinctly.  I  then  examined 
plaintiff's  lower  extremities.  I  found  an 
anesthesia  in  the  lower  part  of  both  ex- 
tremities; that  is,  loss  of  sensation,  loss  of 
feeling  from  his  knees  down.  His  patella 
reflex  was  practically  gone.  He  now  has 
Injury  to  the  spinal  cord  with  hemorrhage 
and  with  pressure.  It  has  cut  off  communi- 
cation from  the  lower  extremities,  and  he  is 
thereby  paralyzed.  Pressure  on  the  spinal 
cord  from  blood  clot  destroys  tbe  functions 
of  the  nerves.  In  my  opinion  plaintiff's  con- 
dition of  paralysis  is  permanent  He  will 
never  walk  again.  That  blood  clot  there  in 
the  cord  making  that  pressure  will  destroy 
tbe  function  of  the  cord,  and  It  will  pre- 
vent him  from  ever  walking  any  more. 
There  is  no  remedy  for  that  It  is  a  con- 
dition you  cannot  get  at  If  you  go  In  to 
remove  the  clot  out  of  there,  you  are  going 
to  do  violence  to  the  cord  and  cause  rerious 
trouble.  There  is  no  remedy  for  plaintiff's 
trouble  by  operation  or  otherwise  because 
that  la  a  blood  clot  in  the  substance  of  the 
cord,  and  that  has  been  there  sufficiently 
long  to  destroy  tbe  function  of  the  cord  it- 
self, and  to  operate  on  that  you  would  have 
to  separate  the  spinal  vertebra;,  and  In  that 
way  you  are  liable  to  lacerate  and  tear  the 
cord  and  make  the  conditions  much  worse 
than  they  are  to-day,  and  it  would  be  a  very 
difficult  thing.  When  I  first  examined  plain- 
tiff, his  back  was  bruised  considerable,  and 
he  had  a  good  deed  of  swelling  there.  I 
made  an  examination  with  Dr.  Ousley  of 
Denison  with  an  X-ray.  The  X-ray  disclos- 
ed the  curvature  of  the  spine  and  dislocat- 
ed vertebra  and  the  lumbar  plexus.  Could 
see  it  very  plain  with  the  X-ray." 

The  testimony  of  Dr.  Ousley,  local  surgeon 
of  the  Houston  A  Texas  Central  Railway 
Company  at  Denison,  and  of  Dr.  Cantrell, 
company  surgeon  of  the  Cotton  Belt  at 
Greenville,  was  substantially  the  same  as 
Dr.  Rutledge's.  The  last  three  named  phy- 
sicians made  a  careful  examination  of  appel- 
lee a  few  days  before  the  trial. 

The  evidence  shows  that  appellee  Is  young, 
of  industrious  and  exemplary  habits,  work- 
ing hard  to  pay  his  way  through  school,  am- 
bitious to  make  something  of  himself,  and 
possessed  of  fair  capacity.  His  injuries 
make  him  a  cripple  for  life ;  his  lower  limbs 
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being  paralyzed  from  his  knees  down,  and 
bia  spine  injured  so  as  to  make  him  a  phys- 
ical wreck,  and  probably  will  shorten  his 
life  He  is  unable  to  walk  without  cratches, 
and  his  condition  Is  permanent,  with  the 
probability  of  It  growing  worse,  instead  of 
better.  There  is  nothing  in  the  record  to 
show  that  the  Jury  were  influenced  by  any 
improper  motives  to  render  a  verdict  for  a 
larger  amount  than  they  thought  appellee 
was  justly  entitled  to  under  the  evidence. 

We  are  of  the  opinion  that  the  verdict, 
though  large,  is  amply  supported  by  the  evi- 
dence, and  the  Judgment  is  affirmed. 

Affirmed. 


NEYLAND  v.  CRAIG. 

(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.) 

Judgment  (251*)— Conformity  to  Pleading. 

In  an  action  to  recover  land,  allegations 
of  fact,  showing  plaintiff's  right  to  recover  the 
entire  survey,  cannot  sustain  a  judgment  for 
the  whole,  when  the  petition  expressly  limits 
the  claim  asserted  to  three-fourths  of  the  sur- 
vey. 

[Eld.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  §  437;  Dec.  Dig.  |  251.*] 

Appeal  from  District  Court,  Tyler  County; 
W.  B.  Powell,  Judge. 

Action  by  T.  H.  Neyland  and  another 
against  Ed.  Craig,  guardian.  From  an  or- 
der overruling  a  motion  to  vacate  a  judg- 
ment and  to  enter  a  Judgment  In  conformity 
with  an  order  of  court  rendering  the  Judg- 
ment, said  Neyland  appeals.  Affirmed. 

Mooney  &  Mann,  for  appellant  Joe  W. 
Thomas,  for  appellee. 

PLEASANTS,  C.  J.  In  1902  appellant,  Ney- 
land, and  David  Russell,  filed  suit  In  the 
district  court  of  Tyler  county  against  the 
appellee,  Ed.  Craig,  guardian  of  the  person 
and  estate  of  the  minor,  Jessie  Craig. 

The  petition  in  this  suit  Is  as  follows: 
"Your  petitioners,  T.  H.  Neyland  and  David 
Russell,  composing  the  firm  of  T.  H.  Ney- 
land. complaining  of  Ed.  Craig,  who  is  the 
duly  qualified  and  acting  guardian  of  the 
estate  of  Jessie  Craig,  and  respectfully  show 
to  your  honorable  court  the  following  facts, 
to  wit:  (1)  That  all  of  the  above-named  par- 
ties reside  in  Tyler  county,  Tex.  (2)  That 
on  the  1st  day  of  January,  A.  D.  1901,  plain- 
tiffs were  the  owners  of  the  fee  and  entitled 
to  the  possession  of  a  certain  tract  of  land, 
which  is  hereinafter  described,  and  on 
said  last-named  day  and  date  defendants 
unlawiully  entered  upon  said  land,  dispos- 
sessed plaintiffs  therefrom,  and  now  un- 
lawfully withholds  from  plaintiffs  the  pos- 
session thereof,  to  plaintiffs'  damage  in  the 
sum  of  $1,000.  Said  land  Is  described  as 
follows:  Abstract  No.  579,  patent  No.  157, 
volume  24,  patented  to  W.  M.  Smith.  And 
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the  land  herein  sued  for  is  an  undivided 
three-fourths  interest  In  said  tract.  The 
premises  considered,  plaintiffs  pray  for  cita- 
tion and  for  judgment  against  said  defend- 
ant, Ed.  Craig,  guardian  of  the  estate  of 
Jessie  Craig,  for  the  land  sued  for,  and  that 
they  have  their  writ  of  possession  and  for 
general  relief.  Plaintiffs  further  show  to 
your  honorable  court  that  heretofore,  on 
the  27th  day  of  September,  A.  D.  1899, 
plaintiffs  herein  made  and  entered  Into 
an  agreement  with  one  J.  R.  TJnsworth  that 
all  the  respective  parties  would  buy  this 
tract  of  land  hereinbefore  mentioned  from 
Kelly  Hogg,  of  Tyler  county,  Tex.,  and  in 
pursuance  to  said  contract  and  agreement 
the  said  Kelly  Hogg  made  his  deed  in  writ- 
ing conveying  to  the  parties  hereinbefore 
mentioned  the  said  tract  of  land  in  accord- 
ance with  the  terms  of  the  said  agreement, 
and  which  said  conveyance  shows  on  Its 
face  the  full  terms  of  said  agreement,  a 
copy  of  which  Is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  hereof.  Plain- 
tiffs further  say:  That  the  cash  considera- 
tion named  In  said  deed  was  paid  out  of 
the  separate  funds  of  plaintiffs,  and  no 
part  of  the  same  was  paid  by  J.  R.  Uns- 
worth;  that  the  notes  mentioned  In  said 
deed  were  all  fully  paid  by  these  plaintiffs 
out  of  their  own  money,  and  no  part  of 
the  same  was  paid  by  J.  R.  Onsworth ;  and 
that  whatever  title  appears  of  record  to  be 
in  the  estate  of  J.  R.  TJnsworth,  or  Jessie 
Craig,  legatee  of  said  J.  R.  Unsworth,  is 
held  In  trust  for  plaintiffs.  Plaintiffs  fur- 
ther say  that  said  TJnsworth  promised  and 
agreed  to  convey  to  these  plnintifls  all  his 
right,  title,  claim,  and  interest  in  said  tract 
of  land,  for  the  reason  that  he  had  not  paid 
any  of  the  purchase  money  for  said  land 
and  did  not  claim  any  Interest  therein,  but 
neglected  and  failed  to  do  so.  Wherefore, 
the  premises  considered,  plaintiffs  pray  that 
whatever  title  appears  in  said  Jessie  Craig 
be  divested  out  of  her  estate,  and  that  the 
same  be  adjudged  a  cloud  on  the  title  of 
plaintiffs,  and  that  the  equitable  title  of 
plaintiffs  be  declared  superior  to  that  of  de- 
fendant and  for  costs  and  general  relief." 

The  deed  referred  to  in  this  petition,  and 
which  is  attached  thereto,  conveys  the  en- 
tire W.  M.  Smith  survey,  and  describes  same 
by  metes  and  bounds.  The  defendant  was 
duly  served  with  citation  in  this  suit,  but 
filed  no  answer,  and  on  December  18,  1905, 
judgment  was  rendered  by  default  in  favor 
of  plaintiffs.  The  entry  on  the  Judge's 
docket  made  at  the  time  this  judgment 
was  rendered  Is  as  follows:  "Judgment  for 
plaintiffs  for  the  land  sued  for."  The  judg- 
ment entered  in  the  minutes  of  the  court 
on  December  18,  1906,  after  reciting  the 
fact  of  service  upon  the  defendant  and  his 
failure  to  appear  and  answer,  adjudged  the 
plaintiffs  to  be  entitled  to  recover  of  de- 
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fendant  and  decrees  that  they  do  hare  and 
recorer  of  and  from  the  defendant,  "an  un- 
divided three-fourths  Interest  In  abstract 
No.  679,  patent  No.  157,  vol.  24,  patented  to 
W.  M.  Smith,  situated  in  Tyler  county,  Tex., 
and  that  all  title  and  interest  of  the  said 
Ed.  Craig,  guardian  of  Jessie  Craig,  and 
Jessie  Craig  in  and  to  said  land  as  above  de- 
scribed, be  divested  out  of  the  defendant,  Ed. 
Craig,  as  guardian  of  said  Jessie  Craig,  and 
Jessie  Craig,  and  vested  in  plaintiffs,  T.  H. 
Neyland  and  David  Russell,"  etc.  In  June, 
1908.  the  plaintiffs  in  this  Judgment  filed  a 
motion  In  the  court  in  which  said  Judgment 
was  rendered  to  set  aside  the  Judgment  en- 
tered and  to  enter  a  Judgment  in  conformi- 
ty with  the  order  of  court  rendering  said 
Judgment  Service  was  had  upon  this  mo- 
tion. At  the  August  term  of  the  court  an 
amended  motion  was  filed,  in  which  it  is 
alleged,  in  substance,  that  the  default  Judg- 
ment rendered  on  the  18th  day  of  Decem- 
ber, 1905,  was  in  favor  of  plaintiffs  for 
the  whole  of  the  W.  M.  Smith  survey,  and 
that  by  mistake  the  Judgment  was  entered 
as  for  only  three-fourths  of  said  survey. 
This  motion  set  out  the  allegations  of  the 
petition  upon  which  the  Judgment  by  de- 
fault was  rendered  and  the  order  upon  the 
Judge's  docket  before  shown,  and  concludes 
with  the  following  prayer:  "The  premises 
considered,  plaintiffs  pray,  defendants  hav- 
ing been  already  cited  to  appear  and  answer 
said  motion,  that,  upon  a  hearing  of  same, 
the  Judgment  heretofore  rendered  in  said 
cause  be  entered  on  the  minutes  of  said 
court  se  as  to  conform  with  the  order  of 
the  court  heretofore  made  in  this  cause, 
and  for  general  and  special  relief  in  law 
and  in  equity."  The  defendant  answered 
this  motion  by  general  and  special  excep- 
tion and  by  general  denial  and  special  pleas, 
the  nature  of  which  is  unnecessary  to  state. 
Upon  a  hearing  of  this  motion  tue  court  re- 
fused to  grant  plaintiffs  any  relief,  and  from 
the  order  overruling  said  motion  plaintiff 
Neyland  prosecutes  this  appeal. 

Under  the  only  assignment  of  error  pre- 
sented In  his  brief,  appellant  contends  that 
the  petition  upon  which  the  Judgment  of 
December  18,  1905,  was  rendered  clearly 
shows  that  plaintiffs  In  salu  suit  were  seek- 
ing to  recover  the  entire  W.  M.  Smith  sur- 
vey, and  the  entry  on  the  Judge's  docket, 
"Judgment  for  plaintiffs  for  the  land  sued 
for,"  shows  that  Judgment  was  rendered 
for  plaintiffs  for  said  entire  survey,/  and 
therefore  the  Judgment  as  entered  was  er- 
roneous and  should  have  been  corrected  so 
as  to  conform  with  the  pleadings  and  the 
order  of  the  court  rendering  said  Judgment 
There  is  no  merit  in  this  contention.  It  is 
unnecessary  for  us  to  determine  whether, 
if  the  petition  upon  which  the  Judgment 
sought  to  be  corrected  was  rendered  was 
susceptible  of  the  construction  placed  upon 

•For  otter 


it  by  appellant  this  proceeding  could  be 
sustained  under  article  1356  of  the  Revised 
Statutes  of  1895.  We  think  It  dear  that  the 
petition  only  sought  to  recover  an  undivided 
three-fourths  of  the  Smith  survey,  and  that 
the  Judgment  rendered  was  only  for  three- 
fourths  of  said  land,  and  no  valid  Judg- 
ment could  have  been  rendered  on  said 
petition  for  the'  entire  survey. 

While  the  second  count  in  the  petition 
alleges  facts  which,  if  true,  and  properly 
proven,  would  entitle  plaintiffs  to  recover 
the  entire  survey,  the  first  count  expressly 
restricts  plaintiffs'  claim  to  an  undivided 
three-fourths  of  the  survey.  The  rule  Invok- 
ed by  appellant  that  the  entire  petition 
must  be  considered  in  arriving  at  the  in- 
tention of  the  pleader,  has  no  application. 
The  allegations  of  fact  showing  the  right 
of  plaintiffs  to  recover  the  entire  survey 
cannot  sustain  a  Judgment  for  the  whole, 
when  the  petition  expressly  limits  the  claim 
asserted  to  three-fourths  of  the  survey. 

The  trial  court  correctly  held  that  there 
was  no  error  or  mistake  in  the  entry  of 
the  judgment  and  the  order  overruling;  the 
motion  must  be  affirmed. 

Affirmed. 


SOVEREIGN  CAMP,  WOODMEN  OF  THE 

WORLD,  v.  II ALE. 
(Court  of  Civil  Appeals  of  Texas.    May  20, 
1909.    On  Rehearing,  June  16,  1900.) 

1.  Judges  (|  43*)— Disqualification  to  Act 
—  Pecuniary  intebest — Membeb  or  Mu- 
tual Benefit  Societt. 

A  judge  who  Is  a  member  of  a  mutual  bene- 
fit society,  whose  assets  are  the  property  of  the 
holders  of  the  benefit  certificates,  holding  a 
certificate  therein  payable  to  his  mother  upon 
his  death,  was  pecuniarily  Interested  in  an  ac- 
tion against  the  society  on  a  benefit  certificate 
and  disqualified  to  preside  therein. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §§  201,  202 ;  Dec.  Dig.  3  43.*] 

2.  Appeal  and  Eebob  (f  1024*)— Review- 
Questions  of  Fact— Disqualification  of 
Judge. 

An  uncontroverted  affidavit  of  counsel  for  a 
party  to  the  suit,  filed  In  the  lower  court,  and 
a  written  statement  to  the  trial  judge,  showing 
the  disqualification  of  the  judge  to  preside  in 
the  case,  are  sufficient  to  establish  the-  fact  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4020 ;  Dec.  Dig.  f  1024.*] 

Appeal  from  District  Court  Leon  County; 
Gordon  Boone,  Judge. 

Action  by  Florence  M.  Hale  against  the 
Sovereign  Camp,  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

D.  T.  Garth  and  Alexander  &  Hogsett  for 
appellant.  Wm.  Watson.  Joe  H.  ftaale,  and 
J.  M.  Chatham,  for  appellee. 

ADAMS,  Special  Judge.  In  this  case  ap- 
pellee brought  suit  upon  a  beneficiary  cer- 
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tlflcate  Issued  by  the  Woodmen  of  the  World 
to  Wm.  Nathan  Hale,  husband  of  appellee, 
In  which  certificate  appellee  was  named  aa 
beneficiary.  In  plaintiff's  petition  It  was  al- 
leged that  Hale  died  on  May  10,  1907,  and 
was  a  member  in  good  standing  in  tbe  or- 
der of  Woodmen  of  the  World.  Appellant 
(defendant  below)  for  answer  set  up  as  a 
defense  tbe  suicide  clause  In  the  policy,  al- 
leging that  Hale  took  strychnine  with  suici- 
dal Intent.  The  appellant  also  urged  that 
the  trial  judge,  Hon.  Gordon  Boone,  was  dis- 
qualified, In  interest,  from  bearing  and 
determining  the  cause,  because  the  judge 
was  a  member  of  the  said  order,  and  was 
at  the  time  of  trial,  and  long  prior  thereto 
had  been,  tbe  holder  of  a  benefit  certificate 
for  $3,000,  payable  upon  his  death  to  his 
mother,  Mrs.  S.  H.  Boone,  and  that  he  was 
pecuniarily  interested  In  the  subject-matter 
of  the  suit. 

The  order  of  Woodmen  of  the  World  is  a 
mutual  Insurance  company  in  effect,  and 
the  assets  of  the  order  consist  only  In  tbe 
general  fund  of  the  order,  raised  by  dues  and 
benefit  assessments.  Each  holder  of  a  bene- 
fit certificate  is  an  owner  of  the  assets  of 
tbe  order,  In  proportion  that  the  amount  of 
his  certificate  bears  to  all  the  certificates 
Issued  by  tbe  order.  In  other  words,  tbe 
entire  assets  of  the  order  constitute  a  gen- 
eral fund  in  which  every  holder  of  a  certifi- 
cate is  Interested  very  much  In  the  nature 
of  a  stockholder  in  corporation  assets.  It 
certainly  disqualifies  a  judge,  when  he  Is 
a  stockholder  in  a  corporation,  from  sitting 
as  judge  in  trial  of  a  case  in  which  such 
corporation  is  a  party.  Williams  v.  City 
Bank  of  Quanah  (Tex.  Civ.  App.)  27  8.  W. 
147. 

Appellee  contends,  with  able  Insistence, 
that  the  case  of  Dallas  v.  Peacock,  89  Tex. 
58,  83  S.  W.  220,  is  authority  authorizing 
the  trial  judge  to  sit  in  this  cause.  In  the 
case  relied  on  by  appellee  the  city  of  Dallas 
was  sued  for  personal  Injuries,  and  the  judges 
of  tbe  Court  of  Civil  Appeals,  Fifth  Supreme 
District,  were  taxpayers  of  the  city,  and 
certified  the  question  of  their  disqualification 
to  the  Supreme  Court,  and  the  Supreme 
Court  answered  that  they  were  not  dis- 
qualified, holding  that  "a  taxpayer  in  a 
city,  who  Is  not  an  inhabitant  of  the  city, 
has  no  legal  relation  to  the  municipality,  ex- 
cept in  so  far  as  he  Is  liable  for  tbe  imposts 
laid  upon  his  property  for  tbe  support  of  tbe 
municipal  government.  Has  he  an  interest 
In  a  suit  for  or  against  the  .city  which  does 
not  involve  a  tax?  We  think  not"  And  the 
court  reviews  the  contingencies  upon  which 
an  additional  tax  might  affect  the  judges  as 
taxpayers,  and  adds:  "This  seems  to  us  a 
remote  contingency."  In  other  words,  the 
taxes  of  a  municipality  belong  to  the  mu- 
nicipality, and  not  to  the  taxpayers,  and 
"the  principle  is  that  the  interest,  if  such 
it  may  be  called,  is  so  indirect,  remote,  and 
contingent  that  to  hold  a  judge  or  juror  not 


disqualified  by  reason  thereof  does  not  con- 
flict with  the  fundamental  doctrine  that  a 
man  cannot  be  made  a  judge  in  his  own 
case."  The  difference  in  the  Peacock  Case 
and  the  case  under  consideration  is  there- 
fore marked  and  obvious. 

The  case  of  New  York  Life  Ins.  Co.  v. 
Sides  (Tex.  Civ.  App.)  101  S.  W.  1163.  is  in 
point  on  the  question  at  issue.  In  that  case- 
Mrs.  Sides  sued  the  insurance  company 
and  recovered  judgment,  from  which  the- 
insurance  company  appealed,  assigning  aa 
error  the  disqualification  of  the  trial  judge. 
Tbe  insurance  company  was  a  mutual  Insur- 
ance company,  and  tbe  trial  judge  held  a 
policy  in  it  Tbe  Insurance  company  haft 
no  capital  stock,  and  no  owners  other  than 
Its  policy  holders.  The  policy  held  by  the 
trlal  judge  was  payable  to  his  widow  in 
case  of  his  death,  but  also  had  a  clause  that 
tbe  trial  judge  should  be  paid  tbe  amount  of 
the  policy,  if  living  at  tbe  end  of  20  years. 
All  the  conditions  of  the  Sides  Case  are 
In  this  case,  except  the  20-year  clause,  and' 
this  clause  could  only  affect  the  extent  of 
the  policy  holder's  interest  and  In  no  way 
affect  the  question  of  whether  such  Interest 
Is  direct  or  remote.  Tbe  court  held  the- 
judge  disqualified  In  the  Sides  Case,  and  we 
think  tbe  decision  is  conclusive  of  the  ques- 
tion presented  on  this  appeal. 

Counsel  for  appellee  contend  that  the- 
question  is  not  properly  before  the  courts 
and,  If  it  Is,  tbat  tbe  evidence  showing  the 
disqualification  Is  not  sufficient  to  establish, 
tbe  facts.  In  answer  to  the  first  contention, 
we  think  tbe  case  of  Bank  v.  McGuire,  12- 
S.  D.  226,  80  N.  W.  1074,  47  L.  R.  A.  415,  76- 
Am.  St.  Rep.  598,  and  authorities  therein- 
cited,  Is  conclusive  against  the  contention. 
As  to  the  second  contention,  tbe  disqualifi- 
cation is  shown  by  uncontroverted  affidavit 
of  counsel  for  appellant  filed  in  the  low- 
er court,  and  by  tbe  written  statement  of 
the  trial  judge. 

To  us  this  seems  sufficient  We  deem  it 
both  unnecessary  and  Improper  to  pass  on 
the  other  questions  suggested  in  briefs  of' 
both  parties.    Slaven  v.  Wheeler,  58  Tex.  23. 

Because  tbe  judge  below  was  disqualified' 
to  try  this  cause,  the  judgment  is  reversed,, 
and  cause  remanded. 

On  Rehearing. 

Appellee  files  motion  for  rehearing  and? 
to  certify  question  to  Supreme  Court 

In,  this  motion  appellee  cites  tbe  cases  re- 
lied on  for  affirmance  in  original  brief.  We- 
have  carefully  examined  these  authorities, 
both  In  passing  on  the  case  originally  and. 
In  considering  this  motion.  We  can  Bee 
no  good  reason  to  change  our  first  opinion, 
and  the  law  seems  so  well  settled  that  we 
can  Bee  no  necessity  to  certify  the  question 
to  our  Supreme  Court  It  Is  quite  evident 
that  tbe  W.  O.  W.  Is  a  mutual  insurance 
company,  that  its  assets  are  the  property  of 
the  holders  of  benefit  certificates  Issued  by- 
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the  order,  and  any  Judgment,  which  re- 
quires the  order  to  pay  a  sum,  or  releases 
the  order  from  payment,  must  affect  the 
assets  of  the  order,  and  consequently  di- 
rectly affects  each  benefit  certificate  In  the 
hands  of  the  owner. 

The  motions  for  rehearing  and  to  certify 
question  to  Supreme  Court  are  overruled. 

NOTE.— This  case  was  decided  by  a  spe- 
cial Court  of  Civil  Appeals,  composed  of 
Chief  Justice  R.  A.  PLEASANTS  of  the 
regular  court  and  Special  Associate  Justices 
W.  W.  MEACHDM  and  EARLE  ADAMS; 
Justices  REESE  and  McMEANS,  of  the  reg- 
ular court  recusing  themselves  because  hold- 
ers of  benefit  certificates  in  the  appellant 
order. 


HA  HPT  et  al.  v.  JAMES  CRAVENS  A  CO. 
(Court  of  Civil  Appeals  of  Texas.    May  §1, 
1909.   Rehearing  Denied  June  17,  1909.) 

1.  T»am»Awc»  (I  83*) — Bond  of  AGENT— AC- 
CEPTANCE. 

A  general  agent  of  an  Insurance  company 
appointed  a  local  agent,  who,  on  failing  to 
give  a  bond,  was  notified  that  his  agency  was 
suspended  on  that  ground.  He  agreed  to  fur- 
nish a  bond,  and  was  informed  that  he  could 
give  a  bond  and  continue  his  agency.  He  sub- 
sequently delivered  a  bond  to  the  general  agent, 
who  informed  him  that,  if  inquiry  proved  sat- 
isfactory, the  bond  would  be  finally  accepted. 
The  general  agent  kept  the  bond  without  doing 
anything  further,  ana  the  local  agent  continued 
the  agency.  Held,  that  the  bond  was  treated 
as  a  satisfactory  bond,  and  was  enforceable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  109;  Dec.  Dig.  I  83.*] 

2.  Principal  and  Surety  (I  28*)— Accept- 
ance of  Bond— Notice  to  Sureties. 

Sureties  in  a  bond  conditioned  on  the 
principal  therein  performing  acts  enumerated 
are  not  entitled  to  notice  of  the  acceptance  of 
the  bond  by  the  obligee  therein,  tor  the  bond 
is  an  absolute  obligation,  taking  effect  on  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  I  57 ;  Dec.  Dig.  {  28.*] 

3.  Appeal  and  Ebhob  (f  742*)  —  Assign- 
ments or  Ebbob— Statement  Accompany- 
ing Proposition. 

In  the  absence  of  a  showing.  In  the  state- 
ment accompanying  the  proposition  under  the 
assignment  of  error  complaining  of  the  judg- 
ment on  a  bond  on  the  ground  that  It  included 
defalcations  prior  to  execution  of  the  bond, 
that  the  judgment  included  such  defalcations, 
the  assignment  must  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3000;  Dec.  Dig.  |  742.*] 

4.  Insurance  (|  88*)— Bond  or  Agent— Lia- 
bility or  Sureties. 

A  bond  given  by  a  local  insurance  agent 
conditioned  on  bis  paying  all  premiums  col- 
lected, and  on  well  and  truly  performing  "all 
the  duties  of  such  agent"  is  breached  by  the 
agent  agreeing  with  persons  indebted  for  pre- 
miums payable  In  cash  to  credit  the  amount 
thereof  on  his  personal  indebtedness,  and  the 
snreties  are  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  109;  Dec.  Dig.  {  83.*] 
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Appeal  from  District  Court,  Harris  County; 
Norman  G.  Kettrell,  Judge. 

Action  by  James  Cravens  ft  Co.  against 
John  C.  Haupt  and  others.  From  a  judg- 
ment for  plaintiff,  certain  of  defendants  ap- 
peal. Affirmed. 

W.  D.  Sherwood  and  S.  *W.  Marshall,  for 
appellants.  Andrews,  Ball  &  Streetinan,  for 
appellee. 

REESE,  J.  James  Cravens  ft  Co.  insti- 
tuted this  suit  against  J.  K.  Flnley,  as  prin- 
cipal, and  J.  C.  Haupt  and  J.  J.  Metcalf,  sure- 
ties on  his  bond  to  recover  money  due  and 
owing  by  Flnley  and  secured  by  such  bond. 
It  was  alleged  that  plaintiffs  were  general 
agents  and  managers  for  certain  fire  insur- 
ance companies,  and  as  such  had  employed 
Flnley  as  its  local  agent  or  representative 
at  Dallas,  Tex.;  that  Flnley  as  such  local 
agent  bad*  entered  Into  a  bond  with  the  de- 
fendants Metcalf  and  Haupt  as  sureties  in 
the  sum  of  $1,500,  conditioned  that  the  said 
Flnley  should  faithfully  and  punctually  pay 
over  at  Houston,  Tex.,  to  said  Cravens  ft  Co., 
managers,  all  sums  due,  or  that  may  become 
due,  to  them,  as  managers  aforesaid,  from 
time  to  time,  for  money  collected  by  said  Fln- 
ley for  premiums  collected,  less  his  commis- 
sions, and  also  that  said  Flnley  should  well 
and  truly  perform  all  the  duties  of  such 
agent  of  said  companies.  A  breach  of  said 
obligations  was  alleged  in  the  failure  of  said 
Flnley  to  remit  and  account  for  premiums  to 
the  amount  of  $1,725.62,  to  recover  which 
the  Bult  Is  brought  Defendants  answered  by 
general  demurrer  and  general  denial,  and 
further  specially  pleaded,  claiming  a  credit 
of  $375  for  premiums  charged  on  policies 
which  were  afterward  canceled,  and  averred 
that  the  bond  was  not  executed  until  the 
latter  part  of  September  and  not  on  Septem- 
ber 1,  1905,  the  day  of  Its  date;  that  It  was 
plaintiff's  duty  to  notify  the  sureties  of  the 
acceptance  of  the  bond,  which  they  had  failed 
to  do;  and  that  at  all  events  the  liability  of 
the  sureties  was  only  from  after  the  ac- 
ceptance of  the  bond.  Upon  trial  without  a 
jury  there  was  a  judgment  against  Flnley  for 
$1,611.88,  and  against  the  sureties  for  $1,476.- 
88,  together  with  $200  attorney's  fees  as  pro- 
vided in  the  bond.  From  the  judgment,  the 
sureties  Haupt  and  Metcalf  appeal. 

The  facts  are  as  follows:  James  Cravens, 
who  did  business  under  the  firm  name  or 
James  Cravens  ft  Co.,  was  the  general  agent 
and  manager  for  the  state  of  Texas  for  cer- 
tain fire  insurance  companies,  and  as  such  on 
or  about  September  1,  1905,  he  employed  J. 
K.  Flnley  as  local  agent  to  represent  him  at 
Dallas,  Tex.,  in  the  matter  of  soliciting  busi- 
ness, Issuing  policies,  collecting  premiums, 
etc.  It  was  the  custom  of  Cravens  in  the 
employment  of  such  agents  to  require  of 
them  a  bond  as,  security  for  the  payment  of 
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premiums  collected  and  the  faithful  discharge 
of  their  duties.  Flnley  entered  upon  the  dis- 
charge of  his  duties,  but  did  not  make  the 
bond  required,  and  on  September  29,  1905, 
he  was  notified  by  telegraph  by  Cravens  that 
his  agency  was  suspended.  Flnley  at  once 
communicated  by  telephone  with  Cravens, 
and  was  told  that  his  agency  was  suspended 
because  he  bad  not  made  the  bond  required. 
Flnley  replied  that  he  would  get  the  bond  and 
forward  the  same,  upon  which  Cravens  told 
him  that  would  be  all  right,  and  to  send  In 
the  bond  and  continue  his  agency.  Flnley 
forwarded  on  September  29th  by  mall  to 
Cravens  a  bond  In  the  Bum  of  $1,500,  payable 
to  Cravens  ft  Co.,  and  executed  by  himself 
as  principal,  and  Haupt  and  Metcalf  as  sure- 
ties, and  conditioned,  among  other  things,  as 
heretofore  stated.  When  this  bond  was  re- 
ceived by  Cravens  at  Houston,  which  was 
September  30th,  he  wrote  Flnley,  acknowledg- 
ing receipt  of  the  bond,  and  further  advising 
him  he  would  have  his  agent  to  make  in- 
quiry into  the  financial  standing  of  the  par- 
ties, and.  if  that  inquiry  proved  satisfactory, 
the  paper  would  be  finally  accepted.  Crav- 
ens then  filed  the  paper  away.  It  does  not 
appear  that  any  further  Inquiry  was  made 
as  to  the  financial  standing  of  the  parties, 
and  no  further  notice  of  acceptance  was  giv- 
en to  Finiey  or  the  sureties.  Flnley  continu- 
ed to  do  business  under  his  agency  until  the 
spring  of  1906.  It  was  shown  that  Flnley 
was  indebted  to  Cravens  In  the  amount  for 
which  judgment  was  rendered,  all  of  which 
was  for  premiums  collected  and  appropriated 
by  him,  except  $270.55,  for  which  he  had  re- 
ceived credit  on  his  personal  indebtedness  to 
persons  ^to  whom  policies  had  been  issued, 
and  who  owed  the  premiums  by  agreement 
with  such  persons.  The  bond  provided  for 
payment  at  Houston  and  for  $200  attorney's 
fees  If  it  became  necessary  to  collect  the  same 
by  suit 

By  their  first  assignment  of  error  appel- 
lants present  the  contention  that  the  contract 
of  suretyship,  as  evidenced  by  the  bond,  was 
not  shown  to  have  been  accepted  by  Cravens, 
nor  that  appellants  or  Flnley  had  been  noti- 
fied of  such  acceptance,  and  therefore  the 
sureties  are  not  bound.  Appellants'  conten- 
tion is  that  the  letter  of  Cravens  acknowledg- 
ing receipt  of  tbe  bond  was  tantamount  to  a 
refusal  to  accept  tbe  same  until  and  unless 
inquiry  as  to  the  financial  standing  of  the 
sureties  proved  satisfactory,  and  that  in  these 
circumstances  some  further  act  of  acceptance 
of  the  bond  and  notice  thereof  to  the  sure- 
ties was  necessary  before  they  became  bound. 
The  exact  language  of  the  letter  of  Cravens 
to  Flnley  Is  after  acknowledging  receipt  of 
the  bond  as  follows:  "We  will  ask  Special 
Agent  Zlntgraff  to  make  inquiry  Into  tbe 
financial  standing  of  these  parties,  and,  If 
that  inquiry  proves  satisfactory,  the  paper 
will  be  finally  accepted."  Flnley  was  allowed 
to  continue  bis  agency.   Cravens  kept  the 


bond,  and  nothing  further  was  said  about  it. 
In  the  circumstances  we  think  this  was  in- 
tended by  Cravens,  and  was  understood  by 
Finiey  (It  was  not  shown  that  the  sureties 
knew  anything  of  this  letter),  as  an  accept- 
ance of  the  bond  with  the  condition  or  proviso 
that,  if  Cravens  was  not  satisfied  as  to  finan- 
cial standing  of  the  parties,  he  should  be  at 
liberty  to  require  another  bond.  It  was  treat- 
ed by  Cravens  as  a  satisfactory  bond,  and 
Finiey  continued  In  the  business,  which  he 
was  only  authorized  to  do  upon  giving  a  sat- 
isfactory bond.  It  is  not  alleged  or  shown 
by  the  sureties  that  they  had  any  Impression 
that  tbe  bond  had  not  been  duly  delivered 
and  accepted.  They  were  not  entitled  to 
notice  that  tbe  bond  had  been  accepted  by 
Cravens  (Johnson  v.  Bailey,  79  Tex.  518,  15 
S.  W.  499).  It  was  not  an  offer  or  proposal  to 
guarantee  or  to  become  responsible  for  the 
acts  of  Finiey,  but  an  absolute  obligation.  In- 
tended to  take  effect  at  once  upon  delivery. 

By  the  second  assignment  of  error  in  their 
brief  appellants  complain  of  the  Judgment 
on  the  ground  that  the  bond  was  not  executed 
until  September  29,  1905,  and  that,  under  its 
terms,  the  sureties  could  not  be  made  liable 
for  acts  of  defalcation  of  the  principal  oc- 
curring prior  to  that  date.  To  this  conten- 
tion there  are  two  answers:  First,  the  bond 
makes  the  sureties  responsible  for  all  sums 
then  due,  as  well  as  for  such  as  may  there- 
after become  due;  and,  second,  It  is  not 
shown  in  the  statement  accompanying  the 
proposition  under  the  assignment  that  the 
judgment,  in  fact,  includes  any  money  col- 
lected by  Finiey  prior  to  the  actual  execu- 
tion of  the  bond. 

By  the  third  assignment  of  error  appel- 
lants complain  of  the  judgment  for  the 
amount  of  premiums  not  actually  collected 
by  Flnley,  but  for  which  he  was  given  credit 
upon  his  indebtedness  to  the  parties  from 
whom  the  premiums  were  due.  If  the  bond 
contained  no  other  condition  than  that  bind- 
ing the  sureties  for  the  payment  of  "all  Bums 
due  or  that  may  become  due  from  time  to 
time  for  money  collected  or  received"  by  the 
principal,  appellants'  contention  would  be 
sound.  If  this  were  the  only  obligation,  it 
might  very  well  be  said  that  the  sureties  In- 
tended to  bind  themselves  for  the  payment 
of  money  actually  collected  and  no  further. 
But,  under  the  further  condition  of  the  bond 
that  the  principal  "shall  well  and  truly  per- 
form all  the  duties  of  such  agent,"  we  think 
the  Burettes  are  liable  for  the  breach  of  duty 
in  agreeing  with  persons  indebted  for  premi- 
ums that  the  same  should  not  be  paid  In 
cash,  but  by  crediting  the  amount  thereof 
upon  the  personal  Indebtedness  of  the  agent. 
This  was  clearly  a  breach  of  the  condition 
"to  well  and  truly  perform  all  the  duties  of 
such  agent" 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 
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CALLEN  t.  EVANS. 
(Court  of  Civil  Appeals  of  Texas.  May  19, 1009. 
Rehearing  Denied  Jane  16,  1909.) 

1.  Pleading  (|  801*)  —  Verification  — 
Swearing  Only  to  Knowledge  and  BE- 
LIEF. 

A  plea  of  failure  of  consideration  for  a 
note  sued  on  is  not  verified  when  sworn  to  only 
to  the  best  of  defendant's  knowledge  and  be- 
lief. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  892-S97,  904-906;  Dec.  Dig.  f 
801.*] 

2.  Sales  ft  485*)— Breach  or  Warranty— 
Defense  to  Note  fob  Price— Requisites 
and  Sufficiency  of  Plea. 

A  plea  of  failure  of  consideration  for  a 
note  sued  on  alleged  that  it  was  given  for 
timber,  that  plaintiff  warranted  the  title  there- 
to, and  agreed  to  execute  to  defendant  a  bill 
of  sale  warranting  the  same,  but  failed  and 
refused  to  do  so,  and  that  afterwards  defend- 
ant discovered  that  plaintiff  bad  no  title  to 
a  specified  portion  which  was  of  no  value  to 
defendant,  all  of  which  plaintiff  then  and  there 
had  notice,  wherefore  the  consideration  had 
failed  to  an  extent  of  $150.  Held,  that  the 
plea  was  insufficient  in  substance,  and,  besides, 
the  plea  alleging  a  covenant  of  warranty,  the 
matter  would  have  to  amount  to  a  breach  of 
warranty  to  let  in  such  a  plea  based  on  a  de- 
fective title. 

[Ed.  Note— For  other  cases,  see  Sales,  Dec. 
Dig.  |  435.*] 

8.  Sales  (|  435*)— Breach  of  Warranty— 
Defense  to  Note  fob  Price— Sufficiency 
of  Plea. 

As  an  allegation  of  a  breach  of  warranty, 
It  was  insufficient,  as  it  fails  to  show  the  as- 
sertion of  any  adverse  claim,  or  that  defendant 
had  been  In  any  way  disturbed  in  the  use  or 
enjoyment  of  the  timber  or  its  proceeds,  or 
any  facts  showing  that  the  warranty  itself 
would  not  afford  him  protection  in  any  event. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  435.*] 

4.  Sales  (|  354*)— Fbaud  and  Misrepresen- 
tation — Plea  in  Defense  to  Note  fob 
Price. 

As  a  plea  fonnded  on  fraud  and  misrepre- 
sentation it  was  manifestly  insufficient. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  |  854.*] 

Appeal  from  Tyler  County  Court;  A  G. 
Reed,  Judge. 

Suit  by  J.  Evans  against  W.  P.  Callen. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Joe  W.  Thomas,  for  appellant.  Mooney 
&  Mann,  for  appellee. 

JAMES,  O.  J.  Evans  sued  Callen  on  a 
promissory  note.  The  latter  pleaded  (be- 
sides a  general  denial)  that  the  note  was 
given  for* pine  timber  on  a  certain  section; 
that  plaintiff  warranted  the  title  to  the  tim- 
ber, and  agreed  to  execute  to  defendant  a 
bill  of  sale  warranting  same  but  has  failed 
and  refused  to  do  so;  that  afterwards  de- 
fendant discovered  that  plaintiff  had  no  ti- 
tle to  a  portion  of  said  timber,  to  wit,  about 
100,000  feet  of  the  value  $150,  which  part  la 
of  no  value  to  defendant,  all  of  which  plain- 


tiff then  and  there  had  notice,  wherefore  the 
consideration  of  the  note  has  failed  to  the 
extent  of  $150.  This  plea  was  sworn  to  as 
true  and  correct  to  the  best  of  defendant's 
knowledge  and  belief. 

As  a  plea  of  failure  of  consideration,  It 
was  not  verified  when  sworn  to  only  to  the 
best  of  defendant's  knowledge  and  belief. 
Cates  v.  Maas,  4  Wlllson  Civ.  Cas.  Ct.  App.  | 
161,  14  S.  W.  1066.  It  was  also  Insufficient 
In  substance.  Lemmon  v.  Hanley,  28  Tex. 
220.  Besides,  the  plea  alleging  a  covenant  of 
warranty  of  the  timber,  the  matter  would 
have  to  amount  to  a  breach  of  the  warranty 
to  let  In  a  plea  of  failure  of  consideration 
based  upon  a  defective  title.  As  an  allega- 
tion of  a  breach  of  warranty,  it  was  Insuffi- 
cient, as  It  falls  to  show  the  assertion  of 
any  adverse  claim,  or  that  defendant  had 
been  In  any  way  disturbed  In .  the  use  and 
enjoyment  of  the  timber  or  Its  proceeds,  or 
any  facts  showing  that  the  warranty  Itself 
would  not  afford  him  sufficient  protection  in 
any  event.  As  a  plea  founded  upon  fraud 
and  misrepresentation.  It  was  manifestly  In- 
sufficient. In  brief,  as  a  plea  it  exhibited  no 
defense  to  the  note.  Therefore  the  court 
did  not  err  In  overruling  the  application 
for  a  continuance  made  with  a  view  to  se- 
curing testimony  to  support  the  plea,  nor  In 
directing  a  verdict  for  the  plaintiff. 

Affirmed. 


ROCHELLE  et  al.  v.  PACIFIC  EXPRESS 
CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  20, 
1909.   Rehearing  Denied  June  17,  1909.) 

1.  Interpleader  ft  16*)  —  Existence  of 
Remedy. 

The  equitable  remedy  of  Interpleader  is 
recognised  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  8  38;  Dec.  Dig.  |  16.*] 

2.  Interpleader  ft  8*)— Scope  of  Remedy— 
Conflicting  Claims  fob  Rewabd. 

Where  a  reward  has  been  publicly  of- 
fered to  any  one  who  will  furnish  evidence  to 
secure  the  arrest  and  conviction  of  an  unknown 
offender,  and  several  persons  separately,  and 
each  residing  in  different  counties,  claim  to  be 
entitled  to  the  reward,  an  action  of  interplead- 
er by  the  person  liable  therefor  is  proper  to 
determine  who  is  entitled  to  it. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  «  8,  9;  Dec.  Dig.  {  8.*] 

3.  Interpleader  ft  16*)  —  Nature  of  Pro- 
ceedinos. 

In  the  absence  of  a  procedure  prescribed 
by  statute  in  actions  of  interpleader,  the  equity 
practice  is  followed  and  the  action  is  ordinarily 
commenced  by  original  bill,  and  not  by  cross- 
bill, the  bill  being  allowed  to  be  filed  after 
suit  by  a  claimant  has  been  started,  as  the 
remedy  is  for  the  protection  of  complainant, 
and  not  the  parties  who  claim  the  right  of  him, 
from  vexation  attending  upon  the  suits  which 
are  or  may  be  instituted  against  him. 

[Ed.  Note.— For  other  cases,  see  Interplead- 
er, Cent  Dig.  f  38;  Dec.  Dig.  |  16.*] 
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4.  Abatement  and  Revival  (§  8*)  —  Ait- 
other  Action  Pending—  Rj,oht  of  Com- 
plainant to  Choose  Fobum. 

The  complainant  in  interpleader  may  se- 
lect the  proper  forum  for  his  action,  and,  hav- 
ing brought  action  in  a  court  with  jurisdic- 
tion of  the  subject-matter  and  parties,  it  is 
not  ground  for  abating  the  action  that  all  the 
parties  might  have  been  interpleaded  in  an 
action  in  another  count;  already  brought 
against  complainant  by  a  claimant 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Dec.  Dig.  |  8.*] 

5.  Intebpleadeb  (|  22*)— Right  to  Enjoin 
Otheb  Actions. 

A  complainant  in  an  interpleader  suit  may 
enjoin  proceedings  in  another  court  against 
him  for  the  same  debt,  fund,  or  duty,  that  the 
entire  litigation  may  be  drawn  into  one  prin- 
cipal action. 

[Ed.  Note. — For  other  cases,  see  Interplead- 
er, Cent  Dig.  {  46;  Dec.  Dig.  |  22.*] 

6.  Abatement  and  Revival  (J  9*)— Anoth- 
eb  Action  Pending. 

The  pending  of  a  prior  suit  will  not  abate 
a  second  suit  if  the  first  be  so  defective  that 
the  second  is  necessary  to  secure  the  demand, 
and  hence  where  one  of  several  claimants  to 
a  reward  sued  as  for  debt  for  the  whole  re- 
ward, except  that  for  the  recovery  of  money 
stolen,  alleging  that  the  other  claimants  had 
no  interest  therein,  the  other  claimants,  hav- 
ing no  joint  or  equal  interest  in  his  debt, 
were  not  proper  nor  necessary  parties  to  the 
suit,  and  the  pendency  thereof  would  not  abate 
an  action  of  interpleader  to  settle  the  rights  of 
all  claimants  to  the  reward. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  |  73 ;  Dec.  Dig.  f  9.*] 

7.  Interpleader  (g  7*)— Pboceedinos— Na- 
tubb  or  Claim. 

It  is  no  valid  objection  to  a  bill  of  inter- 
pleader that  a  particular  claimant  claims  less 
of  the  particular  funds  than  the  whole  amount 
tendered  into  court 

[Ed.  Note.— For  other  cases,  see  Interplead- 
er, Cent  Dig.  |  7 ;  Dec.  Dig.  f  7.*] 

8.  Rewards  (|  12*)— Apportionment. 

Where  several  claimants  of  a  reward  did 
not  by  previous  agreement  or  concert  of  ac- 
tion accomplish  together  the  purposes  of  the 
reward,  and  no  claimant  alone  met  the  terms 
and  accomplished  its  purposes,  they  could  not 
complain  of  the  court's  action  in  an  interplead- 
er suit  in  dividing  the  reward  among  them,  in- 
stead of  giving  one  of  them  the  whole  of  it 
nor  of  the  allowance  of  attorney's  fees  to 
complainant  out  of  the  fund. 

[Ed.  Note.— For  other  cases,  see  Rewards. 
Cent.  Dig.  I  16;  Dec.  Dig.  {  12.*] 

Appeal  from  District  Court,  Howie  Coun- 
ty ;  P.  A.  Turner,  Judge. 

Interpleader  by  the  Pacific  Express  Com- 
pany and  another  against  J.  F.  Rochelle  and 
others.  From  the  judgment,  defendants  ap- 
peal. Affirmed. 

On  the  night  of  December  1,  1906,  W.  J. 
Grlssett,  the  Joint  express  messenger  and 
baggageman  for  the  Pacific  Express  Com- 
pany and  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas,  was  murderously 
assaulted  and  robbed  at  Redwater,  Tex., 
while  performing  the  duties  of  his  employ- 
ment; and  Immediately  thereafter,  the  of- 
fending person  or  persons  being  unknown, 


said  companies,  appellees  here,  Jointly  and 
In  writing  publicly  offered  a  reward  for  the 
arrest  and  conviction  of  the  person  or  per- 
sons guilty  of  said  robbery.  Thereafter  one 
P.  B.  Tabor,  being  the  sole  offender,  was  ar- 
rested for  the  offense,  and  duly  and  legal- 
ly convicted  thereof  In  the  district  court  of 
Bowie  county,  Tex.,  and  sentenced  to  the 
penitentiary  for  life,  which  Judgment  on 
appeal  to  the  Court  of  Criminal  Appeals, 
was  affirmed.  Each  appellant  residing  in 
different  counties  of  Texas  claiming  to  be 
the  party  entitled  to  the  reward  offered, 
made  claim  for  the  same.  The  appellees,,  to 
prevent  the  hazard  of  several  suits  for  the 
same  demand  by  the  several  separate  claim- 
ants, and  admitting  that  they  owed  the  re- 
ward to  the  party  or  parties  who  apprehend- 
ed, arrested,  and  convicted  the  said  P.  E. 
Tabor,  filed  their  petition,  in  the  nature  of 
a  bill  of  interpleader,  in  the  district  court 
of  Bowie  county,  Tex.,  tendering  into  court 
what  tbey  claimed  to  be  the  amount  of  the 
reward  offered,  alleging  that  they  had  no 
Interest  In  the  amount  beyond  their  desire 
to  pay  same  to  the  proper  party,  and  not  to 
have  to  pay  the  same  but  once,  they  being 
unable  to  determine  which  of  the  defendants 
claimed  rightfully.  The  defendants  in  the 
case  being  cited,  each  appeared  and  an- 
swered, setting  up  their  respective  rights. 
The  case  was  tried  before  the  court  without 
a  jury,  and  Judgment  was  entered  that  each 
defendant  recover  equally  the  amount  of 
the  reward  tendered  into  court  All  the  de- 
fendants appeal  from  the  judgment  and 
seek  to  have  the  same  revised  for  errors 
assigned. 

Smelser  &  Vaughan,  Terrell  Se  Robinson, 
and  Allan  D.  Sanford.  for  appellants.  Glass, 
Estes  &  King,  for  appellees. 

LEVY,  J.  (after  statfng  the  facta  as 
above).  We  will  first  consider  the  appel- 
lant Tllley's  third  and  fourth  assignments, 
wherein  it  is  contended  by  him  that  the 
court  erred  in  not  sustaining  his  plea  in 
abatement  of  this  suit  As  seeking  to  abate 
the  Instant  case,  this  appellant  pleaded  and 
proved,  as  pleaded  by  appellees  in  their 
petition,  that  prior  to  the  filing  of  the  In- 
stant case  he  had  Instituted  a  suit  in  the  dis- 
trict court  of  McLennan  county,  wherein  he 
sought  to  recover  of  the  appellees  herein  on 
account  of  the  offer  of  the  reward,  which  is 
the  basis  of  the  subject-matter  of  the  Instant 
suit  and  to  have  adjudicated  the*  rights  of 
the  other  appellants  in  the  said  reward,  with 
the  exception  of  that  portion  of  the  reward 
offered  for  the  recovery  of  certain  stolen 
money.  It  was  shown  that  each  defendant 
in  the  suit  was  served  with  citation,  and 
that  the  suit  was  pending  undetermined  at 
the  time  Injunction  In  the  Instant  case, 
which  was  prayed  for,  was  Issued  and  serv- 
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ed,  and  at  the  time  of  the  trial  of  this  case, 
bat  It  does  not  appear  that  answers  were 
filed  In  the  suit  by  any  of  the  defendants. 
We  do  not  think  the  court  erred  In  overrul- 
ing the  plea  In  abatement  The  action  by 
appellees  In  this  case  which  Is  sought  by 
this  appellant  to  be  abated  Is  In  the  nature 
of  a  bill  of  Interpleader.  The  equitable  rem- 
edy of  interpleader  Is  recognized  and  allow- 
able In  the  proper  case  tn  this  state.  Wil- 
liams v.  Wright,  20  Tex.  600;  Inglehart  y. 
Moore,  21  Tex.  501 ;  Foy  v.  Bank  (Tex.  Civ. 
App.)  28  8.  W.  187.  It  Is  quite  certain,  and 
unnecessary  to  cite  authority,  that  an  action 
for  interpleader  Is  proper  where,  as  In  this 
case,  a  reward  has  been  publicly  offered  to 
any  one  of  the  general  public  who  will  fur- 
nish evidence  to  secure  the  arrest  and  con- 
viction of  an  unknown  offender,  and  several 
persons  separately,  and  each  residing  In  dif- 
ferent counties,  claim  to  have  furnished  the 
evidence  and  to  be  entitled  to  the  same  re- 
ward. The  appellees'  petition  alleged  all 
the  requisites  entitling  them  to  the  remedy. 
S  Pomeroy,  Eq.  Jur.  {  58.  Having  determin- 
ed that  the  remedy,  which  it  is  purely,  of 
Interpleader,  was  allowable  to  appellees,  and 
that  the  instant  case  was  a  proper  one  for 
Interpleader,  was  it  Incumbent  upon  appel- 
lees to  Interplead  all  the  parties  in  the  suit 
in  McLennan  county?  In  the  light  of  the 
principle  allowing  the  remedy,  and  the  prac- 
tice in  respect  thereto,  of  Interpleader,  It 
would  seem  to  be  the  right  of  the  complain- 
ant In  proper  and  seasonable  time  to  select 
the  proper  forum  having  jurisdiction  of  all 
the  parties  and  the  amount  to  file  his  inter- 
pleader, as  was  done  by  appellees  in  this 
case.  According  to  the  rules  laid  down,  the 
proceeding  Is  ordinarily  commenced  by  orig- 
inal bill,  and  not  cross-bill.  In  the  absence 
of  a  prescribed  procedure  by  statute,  the 
equity  practice  Is  followed.  The  bill  is  al- 
lowed to  be  filed  after  a  suit  by  a  claimant 
has  been  instituted,  and  it  is  no  valid  ob- 
jection to  the  bill  merely  that  another  suit 
is  pending  in  which  complainant  Is  defend- 
ant. The  object  of  the  proceeding  is  to  pro- 
tect the  complainant,  and  not  the  parties 
who  claim  the  right  of  him,  "from  the  vexa- 
tion attending  upon  the  suits  which  are  or 
may  be  instituted  against  him."  5  Pomeroy, 
Eq.  Jar.  f  39;  Williams  v.  Wright,  supra, 
at  page  503  of  20  Tex.  The  remedy  of  in- 
terpleader Is  allowed  as  a  substantial  right 
to  the  complainant,  and  be  can  seek  the 
proper  forum,  to  the  end  that  in  one  principal 
action  Claimants  might  settle  the  contest 
among  themselves,  and  not  with  him.  He 
can  enjoin  pending  suits  against  him,  and 
thereby  abate  such  suits  pending  the  deter- 
mination of  bis  suit  in  interpleader.  It  is 
recognized  as  an  exception  to  the  general 
rule  that  It  is  orderly  and  allowable  to  In- 
terfere by  injunction  with  proceedings  in 
another  court  against  complainant  for  the 
same  debt,  fond,  or  duty  because  of  the  pe- 
culiar nature  of  such  actions  and  the  neces- 
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sity  or  drawing  the  entire  litigation  into 
the  one  principal  action.  1  High  on  Injunc- 
tions, |  53 ;  Westmoreland  v.  Miller,  8  Tex. 
168.  If  he  can  abate  pending  suits  by  injunc- 
tion, it  is  in  proper  reason  because  of  the 
fact  that  the  bill  of  interpleader  becomes 
the  principal  action  between  the  parties.  It 
follows,  we  think,  that  appellees  had  the 
right  to  select  the  proper  forum  In  which  to 
file  their  bill,  and  that  they  did  so  in  sea- 
sonable time.  Appellees  having  the  right, 
as  we  think  they  did,  to  file  an  original  bill 
of  interpelader,  and  the  district  court  of 
Bowie  county  having  full  jurisdiction  of  the 
amount  and  the  parties  under  subdivision  4, 
art  1194,  Rev.  St  1896,  it  was  not  a  suffi- 
cient ground  to  abate  the  instant  suit  be- 
cause it  was  permissible,  If  It  were,  to  in- 
terplead all  the  parties  in  the  suit  in  Mc- 
Lennan county.  Appellees  in  their  bill  al- 
leged that  the  district  court  of  McLennan 
county  was  "without  jurisdiction  to  hear 
and  determine  the  rights  of  all  parties  here- 
to, and  that  some  of  the  said  defendants  will 
file,  if  they  have  not  already  done  so,  a  plea 
of  privilege  to  be  sued  in  their  own  county, 
and  that  said  plea  of  privilege  under  the 
laws  of  Texas  will  be  good  and  be  sustained, 
and  the  rights  of  defendants  so  pleading  will 
not  be  and  cannot  be  adjudicated  and  de- 
termined and  concluded  in  said  suit"  Ac- 
cording to  the  allegations  in  Tllley's  peti- 
tion, none  of  these  appellants  resided  in  Mc- 
Lennan county.  Tllley's  suit  by  his  petition 
stood  in  the  legal  attitude  of  being  an  ac- 
tion for  debt  by  him,  and  not  a  suit  for  spe- 
cific property,  against  appellees.  He  claim- 
ed the  whole  of  the  reward,  except  for  the 
recovery  of  the  money,  and  alleged  that  the 
appellants  besides  himself  had  no  claim 
thereto.  Therefore  in  his  suit  for  debt  the 
other  appellants  herein,  having  no  joint  or 
equal  interest  in  Tllley's  debt,  were  neither 
necessary  nor  proper  parties  to  the  suit.  Be- 
ing neither  necessary  nor  proper  parties  to 
his  suit,  the  district  court  of  McLennan  coun- 
ty, as  against  their  plea,  was  without  juris- 
diction to  conclude  the  appellants  in  the  con- 
troversy as  pleaded  by  Tllley.  If  the  district 
court  of  McLennan  county  was  without  ju- 
risdiction over  the  appellants,  then  the  ap- 
pellees' allegation  was  true.  One  of  the  rec- 
ognized grounds  of  jurisdiction  for  injunc- 
tion in  a  suit  of  this  nature,  where  several 
separate  claimants  sue  or  threaten  suit  for 
the  debt  or  duty,  is,  as  we  quote  from  School 
District  v.  Weston,  .31  Mich.  86,  "the  danger 
of  being  harassed  with  two  suits  for  the 
same  demand"  The  pending  of  a  prior  suit 
will  not  abate  the  second  If  the  first  be  so 
defective  that  the  second  is  necessary  to  se- 
cure the  demand.  Langham  v.  Thomason, 
5  Tex.  127.  The  instant  case  became  and 
was  a  different  action  from  Tllley's  suit. 
Here  the  controversy  was  not  an  action  for 
debt  against  appellees,  but  the  money  being 
in  court,  it  became  a  claim  of  ownership 
and  possession,  or  possessory  action,  to  a 
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•peclflc  fond  between  the  claimants.  The 
appellant  Tllley  waa  properly  restrained  In 
the  premises  from  prosecuting  his  suit  in  Mc- 
Lennan county. 

The  objection  by  the  appellant  Tllley  that 
there  is  not  identity  In  the  claim  In  his  salt 
and  the  Instant  case  is  without  merit  The 
amount  of  the  reward  Is  the  basis  of  action 
in  both  cases.  The  Identity  of  the  subject- 
matter  therefore  Is  sufficiently  certain  as  to 
the  reward  for  the  arrest  and  conviction. 
It  is  no  valid  objection  to  the  bill  of  inter- 
pleader that  a  particular  claimant  claims 
less  of  the  particular  funds  than  the  whole 
amount  tendered  into  court 

The  appellant  Tllley  directed  special  ex- 
ceptions to  the  appellees'  petition,  which 
were  by  the  court  overruled;  and  he  com- 
plains of  this  ruling  of  the  court  in  the 
second  assignment  of  error.  The  complain- 
ant's petition,  which  was  sworn  to,  suffi- 
ciently negatives,  we  think,  any  collusion 
with  the  defendants  or  any  of  them,  and 
the  court  did  not  err  In  overruling  the  ex- 
ceptions. The  Jurat,  which  will  be  under- 
stood as  referring  to  the  facts  stated  in  the 
bill,  stated  that  the  facts  were  true. 

All  the  appellants  contend,  under  proper 
assignments  of  error,  that  the  court  erred 
In  construing  the  written  offer  of  reward 
by  appellees.  We  are  of  the  opinion  that 
the  word  "each"  in  the  offer  relates  and  re- 
fers to  the  "guilty  person  or  persons,"  and 
that  the  court  did  not  err.  The  appellants, 
by  appropriate  assignments,  contend  that 
the  court  erred  in  apportioning  the  sum  of 
money  tendered  into  court  by  the  appellees 
equally  among  the  claimants.  The  plead- 
ings of  the  several  claimants,  except  Rochelle, 
Tiaynor,  and  Goforth,  who  answered  Joint- 
ly, assert  that  they  acted  for  themselves 
and  independent  of  any  and  all  other  per- 
sons, and  claim  the  full  amount  of  money. 
There  are  no  findings  of  fact  by  the  court 
in  the  record  The  offer  of  reward  was  for 
the  arrest  and  conviction  of  the  offender, 
and  was  not  by  its  terms  apportionable. 
To  entitle  either  claimant  to  recover,  he 
must  show  that  he  substantially  met  the 
terms  of  the  offer  and  is  entitled  to  the 
sum  of  money,  or  that  they,  acting  In  con- 
cert or  together,  accomplished  the  purposes 
of  reward,  aud  earned  the  money.  The  evi- 
dence entirely  supports  the  allegations  and 
contentions  of  appellants  (treating,  as  It 
were,  Rochelle,  Traynor  and  Qoforth,  be- 
cause of  their  joint  answer  and  contention, 
as  one  appellant),  and  which  we  find  as  a 
fact,  that  there  was  no  previous  agreement 
between  the  claimants  to  act  In  concert  or 
together  to  accomplish  the  purposes  of  the 
reward  and  earn  the  money,  and  that  they 
did  not  do  so.  In  the  view  of  appellants' 
contention  and  the  above  finding  from  the 
record,  we  assume,  to  support  the  court's 
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findings  involved  In  the  decree,  that  the 
court  did  not  rest  the  decree  on  such  ground. 
The  court  found  that  each  claimant  was 
equally  entitled  to  the  money.  In  such  find- 
ing by  the  court  there  is  necessarily  involv- 
ed from  the  record  the  further  finding,  to 
support  the  decree,  that  the  terms  of  the 
offer  were  not  met  and  the  purposes  of  the 
offer  of  reward  were  not  accomplished  and 
the  money  earned  by  any  claimant  There 
is  support  in  the  record  for  such  finding  of 
fact  by  trial  court,  and  which  we  adopt 
and  we  are  not  authorized  to  say  from  the 
record  as  a  matter  of  law  that  any  one 
claimant  met  the  terms  of  the  offer  of  the 
reward.  From  the  finding  of  fact  that  the 
claimants  did  not  by  previous  agreement  or 
concert  of  action  accomplish  together  the 
purposes  of  the  reward,  and  the  further  find- 
ing, as  Is  Involved  In  the  finding  by  the 
trial  court  that  no  claimant  met  the  terms 
and  accomplished  the  purposes  of  the  offer 
or  reward.  It  follows  that  appellants'  as- 
signment complaining  of  the  apportionment 
must  be  overruled.  Appellees  could  more 
forcibly  complain  of  the  decree  in  such 
findings  that  appellants  were  allowed  a  re- 
covery of  the  funds;  but  as  they  do  not 
complain,  but  by  not  complaining  acquiesce 
in  the  decree,  the  appellants  cannot  com- 
plain that  they  each  received  a  part  of  the 
fund.  Neither  can  the  appellants  In  the 
premises  and  findings  complain  of  the  al- 
lowance to  appellees  of  attorney's  fees  out 
of  the  fund.  If  the  court,  finding  that  the 
claimants  were  not  acting  together,  and 
that  no  claimant  met  the  terms  of  the  offer, 
but  further  finding  that  each  claimant  fur- 
nished some  information  of  Independent 
facts,  but  not  enough  to  earn  the  reward, 
awarded  to  each  appellant  an  equal  amount 
of  the  fund  in  his  hands,  the  appellees  not 
complaining  here  or  below,  the  appellants 
are  not  In  position  to  complain  of  such  re- 
ward or  apportionment 
The  judgment  was  ordered  affirmed. 


C ALLEN  v.  COLLINS  et  aL 

(Court  of  Civil  Appeals  of  Texas.  May  24, 
1909.  Rehearing  Denied  June  17,  1909.  On 
Motion  for  Additional  Findings,  Jnne  30. 
1909.) 

1.  Adverse  Possession  (J  82*)— Color  or 
Title — Sufficiency  of  Deed — Defective 
Acknowledgment  —  Omissions  in  Rbc- 
obd. 

In  order  to  claim  under  the  5-year  lim- 
itations, the  deed  must  not  only  be  properly 
acknowledged  and  certified  for  record,  but  the 
record  must  show  that  fact;  and  a  deed,  the 
certificate  of  acknowledgment  of  which,  as 
recorded,  did  not  state  that  the  grantor  was 
known  to  the  acknowledging  official  as  the  per- 
son whose  name  was  subscribed  thereto,  was 
insufficient  to  support  a  claim  by  adverse  pos- 
session under  the  5-year  limitations,  though 
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it  was  In  fact  properly  acknowledged  and  cer- 
tified. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  If  468-471;  Dec.  Dig.  ! 
82.*] 

2.  Adverse  Possession  (|  21*)— Sufficiency 
or  Possession. 

Where  one  had  never  lived  on  a  160-acre 
tract,  and  only  cultivated  a  few  acres  thereof 
in  connection  with  a  larger  tract  adjacent 
thereto,  his  possession  was  insufficient  to  no- 
tify the  owner  of  an  adverse  claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  |  109;  Dec.  Dig.  |  21.*] 

3.  Advebse  Possession  (|  79*)— Color  or 
Titus— Tax  Deed. 

A  duly  recorded  tax  deed,  regular  on  its 
face,  is  sufficient  to  support  a  claim  of  title 
under  the  6-year  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  if  459-162 ;  Dec.  Dig. 
I  79.*] 

4.  Advebse  Possession  (§  79*)  —  Color  Of 
Title  —  Community  Pbopebty  —  Advebse 
Claim  by  Wins. 

It  is  not  necessary  that  the  deed  under 
which  one  claims  by  adverse  possession  be  ex- 
ecuted to  him.  but  only  that  the  title  conveyed 
thereby  is  for  his  benefit,  so  that,  where  plain- 
tiff and  her  husband  held  and  claimed  land 
adversely  under  a  tax  deed  to  the  husband,  for 
four  years,  until  they  were  divorced,  after 
which  plaintiff  continued  to  occupy  and  claim 
the  whole  tract,  her  possession  and  adverse 
claim  would  inure  to  the  benefit  of  the  com- 
munity: and.  even  if  the  divorce  and  an  un- 
executed order  for  partition  of  the  property 

£ revested  title  to  the  whole  tract  from  vesting 
■  the  community  by  virtue  of  the  wife's  ad- 
verse possession,  she  acquired  title  to  one- 
half  of  the  property  under  the  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Dec.  Dig.  I  79.*] 

5.  Deeds  (t  8*)— Community  Pbopebtt— Ad- 
verse Possession  by  Wife  —  Title  or 
Gkantob. 

Where  a  wife's  adverse  possession  of  a 
tract,  after  an  unexecuted  order  of  partition 
was  made  upon  her  divorce  from  her  husband, 
was  sufficient  to  at  least  vest  one-half  thereof 
in  her,  her  subsequent  grantee  of  one-half  of 
the  tract  took  good  title;  the  half  appropriat- 
ed and  conveyed  by  her  being  of  no  greater 
valne  than  the  other  half. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  |  8.*] 

6.  Divobce  (I  822*)— Community  Pbopebty— 
Dissolution  or  Community— Effect. 

The  right  of  the  community  to  claim  the 
benefit  of  the  wife's  possession  was  not  destroy- 
ed by  the  divorce  and  an  unexecuted  order  for 
the  partition  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Dec.  Dig.  f  822.*] 

7.  Husband  and  Wife  (I  254*) — Community 
Pbopebtt  —  Pbopebty  Acquired  Dubino 
Marriage— Conveyances. 

The  rights  acquired  under  a  tax  deed 
conveying  property  to  the  husband  were  com- 
munity property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  |  254.*] 

&  Tbespass  <i  52*)— Measure  or  Damages— 

WlTLFUL  TRE8PA8S. 

Where  defendant,  in  purchasing  property, 
relied  on  his  attorney's  assurance  that  the  title 
was  food,  after  the  attorney,  who  knew  ot 
all  the  deeds  of  record  affecting  the  title, 
had  examined  the  records,  that  defendant  knew 
that  another  then  claimed  the  land,  and  that 


it  was  occupied  and  claimed  by  others,  did  not 
show  bad  faith  in  cutting  timber  op  the  land 
so  as  to  make  him  liable  for  the  value  thereof 
as  enhanced  by  bis  own  labor,  where  it  after- 
ward appeared  that  title  was  in  another:  he 
having  acted  as  a  prudent  man  to  inform  him- 
self as  to  title. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  {  52.*] 

Appeal  from  District  Court,  Tyler  County: 
W.  B.  Powell,  Judge. 

Action  by  V.  A.  Collins  and  others  against 
W.  P.  Callen.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed  In  part, 
and  reversed  and  remanded  in  part 

Joe  W.  Thomas,  for  appellant  V.  A  Col- 
lins, for  appellees. 

PLEASANTS,  C.  J.  This  Is  an  action  of 
trespass  to  try  title,  brought  by  V.  A.  Collins 
and  Vallle  Coleman,  a  feme  sole,  who  sued 
for  herself  and  as  next  friend  for  her  minor 
daughter.  Birdie  Ivey,  against  appellant,  to 
recover  title  and  possession  of  a  tract  of  160 
acres  of  land,  the  south  half  of  the  John 
Kerger  320-acre  survey  in  Tyler  county,  and 
also  to  recover  damages  for  timber  alleged  to 
have  been  cut  from  said  land  by  appellant. 
The  defendant  answered  by  general  demur- 
rer, general  denial,  and  plea  of  not  guilty. 
The  trial  in  the  court  below  by  a  Jury  re- 
sulted in  a  verdict  and  judgment  In  favor  of 
plaintiff  for  the  land,  and  for  the  sum  of 
$850,  the  value  in  its  manufactured  state  of 
the  timber  cut  from  the  land  by  the  defend- 
ant. 

The  facts  are  these : 

The  820  acres,  of  which  the  land  in  contro- 
versy Is  a  part,  was  patented  by  the  state  of 
Texas  to  John  Kerger,  and  appellant  holds 
a  regular  chain  of  title  thereto  from  and  un- 
der Kerger.  Some  time  in  1877  George  Wal- 
lace and  wife,  Emma  Dell  Wallace,  improved 
and  settled  upon  the  survey.  Their  improve- 
ments consisted  of  a  dwelling  house,  out- 
houses, and  a  field  of  about  20  acres.  These 
Improvements  were  made  near  the  center  of 
the  survey.  In  1878  the  survey  was  Bold  for 
taxes  due  the  state  and  the  county  of  Tyler 
for  the  year  1877,  and  George  Wallace  be- 
came the  purchaser.  The  sheriffs  deed  to 
him  Is  as  follows :  "State  of  Texas,  County 
of.  Tyler.  Know  all  men  by  these  presents 
that  certain  taxes  are  due  the  state  of  Texas 
and  county  of  Tyler  by  the  unknown  owners 
of  the  following  described  tracts  or  parcels 
of  land  as  assessed  against  for  the  year  187— 
upon  the  following  described  tract  or  parcel 
of  land,  vis.,  320  acres  of  land,  the  headrlght 
of  John  Kerger,  situated  In  Tyler  county, 
which  taxes  amount  to  one  dollar  and  72 
cents  as  appears  from  the  unrendered  tax 
roll  of  said  county  for  the  year  1877,  and 
whereas  the  time  provided  by  law  for  the 
payment  of  said  taxes  having  expired,  though 
demanded  of  the  said  unknown  owners  of 
said  tract  of  land  through  the  proper  legal 
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notice,  the  game  remaining  unpaid,  I  James 
L.  Gilder,  tax  collector  of  Tyler  county,  In 
compliance  with  the  law  and  by  virtue  of 
the  tax  roll  aforesaid,  levied  upon  and  seized 
certain  tracts  of  land  as  belonging  to  said 
unknown  owners  of  said  tract  hereafter  de- 
scribed to  be  sold  to  make  the  said  amount 
of  said  taxes  yet  unpaid  together  with  the 
costs  accrued,  and  have  advertised  the  said 
land  In  the  manner  and  for  the  time  requir- 
ed by  law,  and  whereas,  In  pursuance  with 
the  said  advertisements  I  did  offer  said  lands 
for  sale  at  public  auction  at  the  time,  place 
and  in  the  manner  required  by  law,  when 
George  Wallace  bid  the  sum  of  $6.25  for  320 
acres  of  said  land,  which  sum  being  suffi- 
cient to  make  the  said  amount  of  unpaid 
taxes  and  with  $4.50  costs  accrued  thereon 
and  the  costs  of  this  deed,  which  being  the 
highest  and  best  bid  offered  for  the  least 
number  of  acres  of  said  land,  and  the  same 
was  struck  to  him,  the  said  George  Wallace. 
Mow,  therefore,  for  and  In  consideration  of 
the  sum  of  $6.25  to  me  in  hand  paid,  receipt 
of  which  I  hereby  acknowledge,  and  I  have 
by  these  presents  and  by  virtue  of  the  power 
In  me  vested  by  law  and  have  bargained, 
sold,  transferred  and  conveyed  and  by  these 
presents  do  bargain,  sell,  transfer  and  con- 
vey unto  him,  the  said  George  Wallace  and 
his  assigns,  all  the  right,  title  and  Interest 
which  the  said  unknown  owners  had  at  the 
tune  when  the  assessment  before  mentioned 
to  the  following  described  tract  or  parcel  of 
land,  viz.,  320  acres  of  land  situated  In  Tyler 
county,  granted  by  the  state  of  Texas  to 
John  Kerger  to  have  and  to  hold  unto  him 
the  said  George  Wallace,  his  heirs  and  as- 
signs the  above  and  foregoing  tract  of  land, 
together  with  all  and  singular  the  rights  and 
appurtenances  to  the  same  belonging  or  in 
any  way  appertaining  In  fee  simple  forever. 
Provided,  nevertheless,  the  said  land  herein 
conveyed  may  be  redeemed  by  the  said  un- 
known owners  or  said  owners'  heirs  or  legal 
representatives  within  two  years  from  this 
date  In  the  manner  provided  by  law.  Wit- 
ness my  hand  and  seal  of  office  this  2d  day 
of  October,  1878.  J.  L.  Gilder,  Tax  Collector 
of  Tyler  County.  Attest:  Henry  West" 
This  deed  was  duly  recorded  In  the  deed  rec- 
ords of  Tyler  county  on  October  9, 1878. 

George  Wallace  and  wife  lived  together  on 
this  land  until  1882,  when  they  separated, 
and  were  divorced  by  a  decree  of  the  district 
court  of  Tyler  county.  When  he  and  his 
wife  separated,  Wallace  left  the  place,  but 
she  continued  to  occupy  It  and  claim  it  It 
seems  that  the  decree  of  divorce  ordered  a 
partition  of  the  property,  and  commissioners 
were  appointed  to  make  said  partition,  but 
no  partition  was  made  by  them,  and  no  fur- 
ther action  was  taken  by  the  court  in  the 
matter.  Mrs.  Wallace  remained  In  posses- 
sion of  the  property  and  asserted  claim  to 
the  whole  tract  Wallace  died  In  1884,  and 
his  heirs  conveyed  their  Interest  In  the  sur- 
vey to  a  M.  Williams.  After  Williams  pur- 


chased from  the  Wallace  heirs,  he  had  a  line 
run  through  the  survey  from  east  to  west 
dividing  it  into  two  equal  parts.  This  line 
left  all  of  the  improvements  upon  the  north 
half  of  the  survey,  except  about  4  acres  of 
the  field.  No  possession  seems  to  have  been 
taken  by  Williams  of  any  portion  of  the  sur- 
vey, and  Mrs.  Wallace  continued  to  occupy 
and  claim  the  whole  tract  and  did  not  rec- 
ognize the  partition  made  by  Williams.  On 
October  3, 1887,  Mrs.  Wallace  conveyed  to  A. 
J.  Ivey  the  south  half  of  the  survey.  The 
certificate  of  acknowledgment  of  this  deed, 
as  It  appears  of  record,  does  not  recite  or 
show  that  the  grantor  was  known  to  the  offi- 
cer to  be  the  person  whose  name  was  sub- 
scribed to  the  deed.  The  deed  was  filed  for 
record  on  the  day  of  execution,  and  thereaft- 
er recorded  in  the  deed  records  of  Tyler 
county.  The  original  deed  was  Introduced  In 
evidence,  and  the  certificate  of  acknowledg- 
ment Is  In  all  respects  regular. 

At  the  time  Ivey  purchased,  be  was  living 
with  Mrs.  Wallace  and  cultivating  the  20- 
acre  field,  about  4  acres  of  which  was,  as 
before  stated,  on  the  south  half  of  the  sur- 
vey according  to  the  line  run  by  Williams, 
and  which  was  adopted  by  Mrs.  Wallace  in 
her  conveyance  to  Ivey.  Some  time  after 
his  purchase,  the  exact  date  not  being  shown, 
he  built  a  new  house  on  the  north  half  of 
the  survey  between  Mrs.  Wallace's  old  bouse 
and  the  line  dividing  the  survey,  and  put  In 
a  small  field  of  4  or  5  acres,  the  greater  por- 
tion of  which  was  on  the  land  purchased  by 
him.  The  larger  field  was  cultivated  by  Ivey 
from  1882  to  bis  death  In  1898,  and  be  also 
cultivated  the  smaller  field  from  the  time  It 
was  put  In  up  to  his  death.  During  all  of 
this  time  be  lived  in  the  old  Wallace  bouse, 
or  In  the  house  built  by  him,  neither  of  which 
was  on  the  land  In  controversy.  After  his 
purchase  of  the  south  half  of  the  survey,  he 
paid  all  taxes  that  became  due  thereon  as 
they  accrued  up  to  the  time  of  his  death,  and 
continuously  asserted  claim  to  the  land. 

As  before  stated,  Mrs.  Wallace  claimed  all 
of  the  land  after  her  divorce  from  her  hus- 
band. She  lived  on  the  place  continuously 
from  her  settlement  thereon  In  1877  until 
she  became  Insane  In  1894  and  was  sent  to 
the  asylum.  All  of  the  taxes  on  the  entire 
survey  were  paid  by  Wallace  and  by  Mrs. 
Wallace  until  her  sale  of  the  south  half  to 
Ivey  In  1887.  After  the  new  house  was 
built  it  was  occupied  by  Mrs.  Wallace  and 
Ivey  until  she  was  sent  to  the  asylum,  and 
he  continued  to  occupy  it  until  his  death.  In 
1897  Ivey  married  the  plaintiff  Vallte  Cole- 
man. She  lived  with  him  on  the  place  until 
his  death  In  1898.  It  does  not  appear  that 
the  place  has  been  occupied  since  the  year 
1898.  Plaintiff,  Birdie  Ivey,  Is  the  daughter 
of  A.  J.  Ivey,  and  plaintiff  Collins  claims  one- 
half  Interest  In  the  land  in  controversy  un- 
der a  deed  from  the  other  plaintiffs.  When 
appellant  purchased  the  land,  he  bad  the 
title  examined  by  his  attorney,  and  was  told 
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that  be  was  getting  a  good  title.  He  knew 
that  plaintiff  Mrs.  Coleman,  and  her  former 
husband,  Ivey,  had  lived  on  the  Wallace 
place,  and  by  reasonable  inquiry  could  have 
ascertained  the  facts  in  regard  to  the  extent 
and  character  of  Ivey's  possession  of  the 
land  in  controversy,  and  also  of  the  Wallace 
claim  to  the  whole  survey.  Before  be  cut 
the  timber  from  the  land,  he  was  told  by 
Mrs.  Coleman  that  the  land  was  her  prop- 
erty, and  that  he  must  not  cut  the  timber. 
He  relied  In  the  purchase  of  the  land  upon 
the  advice  of  his  attorney,  and  In  good  faith 
believed  that  plaintiffs  had  no  title,  and  that 
those  from  whom  he  purchased  owned  the 
land,  and  that  the  timber  cut  by  him  was  his 
property.  The  value  of  the  timber  cut  from 
the  land  in  its  manufactured  state  was  $850. 
The  value  In  its  original  state  was  not  found 
by  the  jury,  and  the  evidence  upon  that  Is- 
sue Is  conflicting. 

We  shall  not  discuss  the  several  assign- 
ments of  error  presented  in  appellant's  brief 
in  detail.  In  our  opinion  the  judgment  In 
favor  of  plaintiffs  for  the  160  acres  of  land 
In  controversy  must  be  sustained.  We  agree 
with  appellant  that  the  evidence  fails  to  show 
title  In  Ivey  under  the  5  or  10  year  statute  of 
limitation  under  his  deed  from  Mrs.  Wallace. 
As  It  appears  upon  the  record,  this  deed  was 
not  duly  recorded,  in  that  the  certificate  of 
acknowledgment,  as  shown  by  the  record,  was 
fatally  defective,  and  we  do  not  think  that 
the  fact  that  the  deed  was  in  truth  proper- 
ly acknowledged,  and  such  acknowledgment 
properly  certified  by  the  officer,  cures  the  de- 
fect In  the  record.  The  5-year  statute  of  lim- 
itation requires  that  the  deed  under  which 
title  may  be  acquired  by  5  years'  adverse  pos- 
session shall  be  duly  recorded,  and  this,  we 
understand,  means  not  only  that  the  deed 
must  be  properly  acknowledged  and  certified 
for  record,  but  that  the  record  itself  must 
show  this  fact  In  addition  to  this  we  do  not 
think  the  possession  of  Ivey  was  sufficient 
to  perfect  title  under  either  the  5  or  10  year 
statute  of  limitation.  The  evidence  shows 
that  he  never  lived  upon  the  land  In  contro- 
versy, and  his  possession  of  a  few  acres 
thereon,  which  he  Is  shown  to  have  cultivat- 
ed for  10  years,  was  In  connection  with  the 
larger  holdings  In  the  north  half  of  the  sur- 
vey, and  could  only  be  regarded  as  a  small 
encroachment  on  the  tract  In  controversy,  in- 
sufficient to  give  notice  to  the  true  owner  of 
an  adverse  claim  to  the  160  acres.  Bracken 
v.  Jones,  63  Tex.  184;  Tucker  v.  Smith,  68 
Tex.  473,  8  S.  W.  671;  Downs  v.  Powell  (Tex. 
Civ.  App.)  116  S.  W.  873. 

We  are  of  opinion,  however,  that  the  evi- 
dence shows  title  by  limitation  in  Mrs.  Wal- 
lace and  her  husband  to  the  entire  survey 
under  the  tax  deed  to  her  husband,  George 
Wallace.  That  this  deed  Is  sufficient  to  sup- 
port the  5-year  statute  of  limitation  Is  well 
settled.  Wofford  v.  McKlnna,  23  Tex.  86,  76 
Am.  Dec.  53 ;  Seemuller  v.  Thornton,  77  Tex. 
158,  13  8.  W.  846;  Fowler  v.  Simpson,  78 


Tex.  618,  15  S.  W.  682,  23  Am.  St  Rep.  370; 
City  of  El  Paso  v.  National  Bank,  96  Tex. 
496,  74  S.  W.  21.  The  evidence  shows  that 
Mrs.  Wallace  and  her  husband  held  and 
claimed  the  land  adversely  under  this  deed 
for  about  4  years  before  their  separation,  and 
that  after  the  separation  and  divorce  Mrs. 
Wallace  continued  her  occupancy  and  claim 
to  the  whole  survey.  The  right  acquired  by 
the  sheriff's  deed  was  a  community  right  and 
we  think  Mrs.  Wallace's  possession  and  claim 
under  this  would  Inure  to  the  benefit  of  the 
common  estate  of  herself  and  husband,  and 
this  right  of  the  community  to  claim  the  ben- 
efit of  her  possession  was  not  destroyed  by 
the  divorce  decree,  and  the  unexecuted  order 
directing  the  partition  of  the  property.  This 
court  has  held  that  one  In  possession  of  land 
under  a  deed  to  himself  and  another,  and 
who  has  purchased  the  Interest  of  his  co-ten- 
ant but  has  failed  to  place  his  deed  convey- 
ing such  Interest  on  record,  can  prescribe  un- 
der the  5-year  statute  of  limitation  under 
the  recorded  deed  to  himself  and  original  co- 
tenant  York  v.  Hutcheson,  87  Tex.  Civ.  App. 
367,  83  S.  W.  895.  It  Is  not  necessary  that 
the  deed  under  which  the  possessor  claims 
should  be  to  him,  but  all  that  Is  required  is 
that  he  shall  hold  and  claim  under  a  duly 
recorded  deed,  and  that  the  title  conveyed  by 
such  deed  Is  in  fact  for  the  benefit  of  the 
claimant.  Thompson  v.  Weisman,  98  Tex. 
170,  82  S.  W.  503;  Klrby  v.  Hayden,  44  Tex. 
Civ.  App.  207,  99  S.  W.  746.  If  the  posses- 
sion of  Mrs.  Wallace  did  not  perfect  title 
In  the  community  estate  to  the  entire  survey, 
she  certainly  acquired  title  to  one-half  there- 
of under  said  tax  deed;  and,  the  evidence 
showing  that  the  one-half  appropriated  by 
her  and  sold  to  Ivey  was  the  unimproved 
portion,  and  presumably  of  no  greater  value 
than  the  remaining  half,  we  think  ber  deed 
to  Ivey  vested  title  in  him  to  the  land  in 
controversy. 

We  agree  with  appellant  that  facts  are  not 
sufficient  to  hold  him  liable  for  the  manufac- 
tured value  of  the  timber  cut  from  the  land. 
The  mere  fact  that  he  knew  that  Mrs.  Cole- 
man claimed  the  land,  and  that  it  had  been 
occupied  and  claimed  by  the  Wallaces  and 
by  Ivey,  does  not  warrant  the  conclusion  that 
he  acted  In  bad  faith  in  cutting  the  timber. 
He  did  all  that  a  prudent  man  would  have 
done  to  Inform  himself  as  to  the  title,  and 
the  fact  that  he  and  his  attorney  were  mis- 
taken In  their  conclusions  as  to  the  legal  ef- 
fect of  the  known  or  ascertainable  fact  In 
regard  to  appellee's  claim  ought  not  to  sub- 
ject him  to  the  penalty  of  having  to  pay 
plaintiffs  the  Increased  value  of  the  timber 
cut  from  said  land,  which  value  was  created 
by  labor  and  money  expended  by  him  In  the 
honest  belief  that  the  property  was  his.  Ry. 
Co.  v.  Jones'  Ex'rs,  84  Tex.  Civ.  App.  94,  77 
S.  W.  955;  Young  v.  Lumber  Co.  (Tex.  Civ. 
App.)  100  S.  W.  784 ;  Louis  Werner  Stave  Co. 
v.  Pickering  (Tex.  Civ.  App.)  119  S.  W.  333. 

The  judgment  of  the  court  below  In  favor 
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of  plaintiffs  for  the  land  In  controversy  Is 
affirmed,  and  the  Judgment  for  recovery  of 
the  value  In  Its  manufactured  state  of  the 
timber  cnt  from  the  land  by  appellant  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial  upon  that  Issue. 

Affirmed  In  part;  reversed  and  remanded 
in  part 

On  Motion  for  Additional  Findings  of  Fact. 

At  the  request  of  appellees  we  make  the 
following  additional  findings  of  fact  shown 
by  the  record  In  this  cause:  (1)  That  Wil- 
liam Allison  lived  on  20  acres  in  the  south 
half  of  the  John  Kerger  survey,  the  land  In 
controversy,  holding  under  a  deed  from  M.  L. 
Perkins,  who  claimed  under  a  deed  from  A. 
J.  Ivey;  both  deeds  being  duly  of  record; 
(2)  that  Joe  W.  Thomas,  attorney  for  appel- 
lant In  this  suit  and  the  attorney  who  exam- 
ined the  title  for  appellant  when  he  bought, 
knew  of  all  the  deeds  which  were  of  record 
affecting  the  title  to  the  land  in  this  suit ;  (3) 
that  the  deeds  from  Ivey  to  Perkins  and  from 
Perkins  to  Allison  were  duly  of  record,  and 
were  Introduced  by  appellees. 


FAGAN  et  al.  v.  FAGAN. 
(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.   Rehearing  Denied  June  3,  1909.) 

1.  Partition  (5  77*)  —  Susceptibility  of 
Lands  to  Partition  —  Determination  — 
Duty  of  Court. 

Under  the  express  provisions  of  Rev.  St. 
1895.  nrt.  3611.  as  amended  by  Act  April  7.  1905 
(Lairs  1905.  p.  95,  c.  68),  the  duty  of  determin- 
ing, in  a  statutory  partition  proceeding,  wheth- 
er the  lands  are  susceptible  of  partition  is  im- 
posed on  the  court,  and  must  be  performed  be- 
fore the  decree  of  partition  is  entered  and  the 
commissioners  appointed. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  i  77.*] 

2.  Appeal  and  Error  (8  934*)  —Presump- 
tions— Burden  of  Proof. 

Ordinarily,  where  the  law  requires  some 
issue  of  fact  to  be  determined  by  the  court  as  a 
condition  precedent  to  its  right  to  enter  a  par- 
ticular decree,  it  will  be  presumed,  in  the  ab- 
sence of  a  contrary  showing,  that  the  facts  con- 
ferring the  right  were  judicially  ascertained, 
and  the  burden  rests  on  the  complaining  party 
to  rebut  this  presumption ;  but  where  a  decree, 
ordering  partition  and  appointing  commission- 
ers, concluded,  "If  in  the  opinion  of  said  com- 
missioners a  fair  and  equitable  division  of  said 
real  estate  cannot  be  made,  they  shall  report 
the  fact  to  the  court,*'  etc.,  it  cannot  be  presum- 
ed, in  the  absence  of  an  affirmative  finding  by 
the  court  that  the  land  was  capable  of  parti- 
tion, that  the  court  eo  determined  in  the  par- 
tition decree. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3777-3781;  Dec.  Dig.  I 
934.*] 

3.  Appeal  and  Error  (§  1073*)— Harmless 

Though  Rev.  St.  1895,  art.  3611,  as  amend- 
ed by  Act  April  7,  1905  (Laws  1905,  p.  95,  c. 
68),  requires  the  court,  before  entering  a  decree 
of  partition,  to  determine  whether  the  property 
is  susceptible  of  partition,  etc,  the  failure  of 


the  court  to  so  determine  was  harmless  error, 
it  appearing  that  defendants  were  duly  served 
with  citation ;  that  they  did  not  appear  and  an- 
swer ;  that  actual  survey  of  the  land  was  made ; 
field  notes  obtained ;  a  report  accompanied  by 
the  field  notes  and  plats  of  the  tracts  allotted 
was  filed,  and  no  contest  made ;  that  final  judg- 
ment was  entered  in  conformity  to  the  report  of 
the  commissioners  without  protest  from  defend- 
ants; that  the  land  was  in  fact  susceptible  of 
partition ;  and  there  was  no  contention  that 
the  division  was  not  equitable,  and  no  excuse 
was  offered  for  failing  to  contest  the  partition 
In  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Cent.  Dig.  §|  4240-4247;   Dec  Dig.  f 

4.  Appeal  and  Error  (|  1032*)— Harmless 
Error. 

In  the  absence  of  some  showing  by  appel- 
lants that  injustice  was  suffered  by  them  In  the 
trial,  or  as  a  result  of  the  judgment  entered,  the 
Court  of  Appeals  will  not  reverse  simply  be- 
cause of  an  abstract  error  committed  by  the 
trial  court 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4047;  Dec.  Dig.  §1032.*] 

5.  Partition  (J  77*)— Policy  of  Law — Com- 
pliance with  Statute — Necessity. 

It  is  the  policy  of  the  law  that  in  suits 
for  partition,  the  owners  shall  retain  the  land, 
the  title  being  disturbed  only  so  far  as  to  be 
shifted  from  an  undivided  interest  in  the  whole 
to  the  particular  portion  allotted;  and.  before 
the  court  is  authorized  to  divest  title  by  sale, 
all  the  requirements  of  the  statute  must  be  com- 
plied witb. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {g  211-223;  Dec.  Dig.  (  77.*] 

6.  Appeal  and  Error  (f  1073*)— Harmless 
Error. 

Though  in  partition  defendants  did  not 
pray  for  partition  as  between  themselves  of 
their  undivided  interest,  it  was  not  reversible 
error  for  the  court  in  dividing  the  tract  and 
in  setting  off  plaintiff's  portion  to  him  to  also 
cause  division  to  be  made  as  between  defend- 
ants, since  defendants  might  acquiesce  therein, 
or  by  agreement  disregard  the  partition  and 
hold  the  land  jointly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4240;  Dec.  Dig.  8  1073.*] 

Error  from  District  Court,  Victoria  Coun- 
ty; James  O.  Wilson,  Judge. 

Action  by  Joseph  N.  Fagan  against  John 
D.  Fagan  and  others.  There  was  a  judg- 
ment, and  defendants  bring  error.  Affirmed. 

Dupree  &  Pool,  for  plaintiffs  In  error.  Fly 
&  Daniel,  for  defendant  In  error. 

McMEANS,  J.  Joseph  N.  Fagan,  plaintiff 
below,  sued  John  D.  Fagan  and  Miss  Eliza- 
beth Fagan,  defendants  below,  for  partition 
of  four  certain  tracts  of  land  described  in 
his  petition,  alleging  that  the  three  tracts 
first  described  were  owned  jointly  by  him- 
self and  John  D.  Fagan  In  equal  portions, 
and  that  the  fourth  tract  was  jointly  owned 
by  himself,  John  D.  Fagan,  and  Miss  Eliza- 
beth Fagan  In  the  proportion  of  one-fourth 
each  by  himself  and  Miss  Elizabeth  Fagan, 
and  one-half  by  John  D.  Fagan.  The  defend- 
ants filed  no  answer,  and  made  no  contest 
to  plaintiff's  suit.  Upon  a  trial  before  the 
court  It  was  decreed  that  the  Interest  of  the 
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parties  In  the  lands  was  as  alleged,  and  a 
partition  was  ordered,  and  commissioners  of 
partition  appointed,  with  direction  to  make 
an  equal.  Just,  and  impartial  partition  of  the 
land  between  the  parties,  share  and  share 
alike,  in  accordance  with  the  decree  and 
the  law.  It  was  farther  directed  in  the  de- 
cree that  if,  in  the  opinion  of  the  commis- 
sioners, a  fair  and  equitable  division  of  the 
land,  or  any  part  thereof,  could  not  be  made, 
then  they  should  report  that  fact  to  the 
court,  stating  their  reasons  for  such  opinion. 
A  writ  of  partition  was  issued  and  duly  serv- 
ed on  the  commissioners,  and  the  commis- 
sioners. In  accordance  with  the  decree,  made 
partition  of  the  land,  and  duly  made  and  re- 
turned their  report  thereof  to  the  court, 
which  was  accepted  by  the  court,  and  final 
decree  entered,  vesting  title  to  the  land  In 
the  parties  to  the  respective  shares  allotted. 
No  contest  of  the  report,  nor  objection  to  the 
final  judgment  entered  In  conformity  there- 
with, was  made  by  the  defendants,  or  either 
of  them.  This  appeal  Is  before  us  on  writ 
of  error  prosecuted  by  defendants. 

The  first  and  second  assignments  of  error 
challenge  the  validity  of  the  judgment  on 
the  ground  that  It  was  fatal  error  for  the 
court,  before  entering  the  decree  of  partition, 
to  fall  to  determine  whether  the  lands  sought 
to  be  partitioned  were  susceptible  of  par- 
tition. Under  the  law  as  it  existed  prior  to 
the  amendment  of  1905  the  duty  of  deter- 
mining, in  a  statutory  proceeding,  whether 
lands  sought  to  be  partitioned  were  suscepti- 
ble of  partition  was  committed  to  the  com- 
missioners of  partition.  But  by  amendment 
of  article  8611,  Rev.  St  1896.  by  Act  of  April 
7,  1905  (Laws  1905,  p.  95,  c.  68),  this  duty  is 
Imposed  upon  the  court,  and  to  be  perform- 
ed before  the  decree  of  partition  is  entered 
and  the  commissioners  appointed.  As  to 
whether  the  court  in  the  case  before  us  did 
so  determine  is  not  affirmatively  shown. 
Ordinarily,  where  the  law  requires  that 
some  Issue  of  fact  should  be  determined  by 
the  court  as  a  condition  precedent  to  its  right 
to  enter  a  particular  decree,  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the 
contrary,  that  the  court  had  judicially  as- 
certained the  facts  which  conferred  the 
right,  and  the  burden  would  rest  upon  the 
complaining  party  to  rebut,  in  a  proper  way, 
the  presumption  thus  arising.  The  decree 
ordering  partition  and  appointing  commis- 
sioners of  partition  concluded  as  follows: 
"If,  In  the  opinion  of  said  commissioners,  a 
fair  and  equitable  division  of  said  real  es- 
tate, or  any  part  thereof,  cannot  be  made, 
they  shall  report  the  fact  to  this  court  in 
writing,  under  oath,  at  this  term,  stating 
their  reasons  for  such  opinion,"  etc.  In  view 
of  this  recital  we  do  not  think  it  would  be 
fair  to  presume,  in  the  absence  of  an  affirma- 
tive finding  by  the  court  that  the  land  was 
capable  of  partition,  that  the  court  so  de- 
termined, but  that  the  determination  of  that 
fkct  was,  as  shown  by  the  recital,  negative- 


ly, at  least,  committed  by  the  court  to  the 
determination  of  the  commissioners.  This 
was  error,  but  it  does  not  by  any  means  fol- 
low that  the  error  will  require  a  reversal  of 
the  judgment  It  was  shown  that  the  de- 
fendants were  duly  served  with  citation,  and 
that  they  did  not  appear  and  answer;  an 
actual  survey  of  the  land  was  made;  field 
notes  obtained;  a  report,  accompanied  by 
field  notes  and  plats  of  the  tracts  allotted, 
was  filed,  and  no  contest  made;  final  judg- 
ment was  entered  in  conformity  to  the  re- 
port of  the  commissioners,  without  protest 
from  the  defendants.  That  the  land  was  sus- 
ceptible of  partition  is  manifest  from  the 
report,  field  notes,  and  plat  brought  up  in 
the  record;  and  there  Is  no  contention  offer- 
ed by  defendants,  on  this  appeal,  that  the 
division  was  not  equitable,  and  none  such 
made  In  the  court  below,  and  no  excuse  was 
offered  for  falling  to  contest  the  partition  In 
the  trial  court  In  the  absence  of  some 
showing  by  defendants  that  some  injustice 
was  suffered  by  them  In  the  trial,  or  as  a  re- 
sult of  the  judgment  entered,  this  court  will 
not  reverse  simply  because  of  an  abstract  er- 
ror committed  by  the  trial  court 

Tieman  v.  Baker,  63  Tex.  641,  relied  upon 
by  appellants  Is  not  In  point  In  that  case 
the  court  adjudged  the  land  to  be  Incapable 
of  partition,  and  ordered  its  sale,  when  un- 
der the  law  as  it  then  existed  the  commis- 
sioners of  partition  only  could  determine 
whether  the  land  was  susceptible  of.  equita- 
ble division,  and  It  was  held  that,  until  they 
so  determined,  the  court  was  without  power 
to  order  a  sale  of  the  land.  It  seems  to  be 
the  policy  of  the  law  that  in  suits  for  par- 
tition the  owners  shall  retain  the  land,  the 
title  being  only  so  far  disturbed  as  to  be 
shifted  from  an  undivided  Interest  in  the 
whole  to  the  particular  portion  allotted — as 
was  done  in  this  case — and  before  the  court 
is  authorized  to  divest  the  title  by  sale,  all 
the  requirements  of  the  statutes  must  be 
complied  with.  The  assignment  is  overruled. 

It  was  not  reversible  error  for  the  court  to 
order  partition,  as  between  the  defendants, 
of  their  undivided  Interest  In  the  tract  which 
all  the  parties  jointly  owned.  It  is  true  that 
defendants  did  not  ask  partition  as  between 
themselves.  The  plaintiff  had  the  right, 
however,  to  have  the  tract  divided  and  bis 
portion  set  aside  to  blm,  and  if  in  doing  this 
the  court  without  a  prayer  of  defendants  to 
do  so,  caused  a  division  to  be  made  as  be- 
tween them,  they  may  acquiesce  therein,  and 
each  claim  the  portion  so  allotted,  or,  by 
agreement  they  may  disregard  the  parti- 
tion, and  hold  the  land  jointly,  or  make  such 
partition  of  it  between  themselves  as  they 
may  hereafter  deem  proper.  The  assignment 
raising  the  point  is  overruled. 

We  are  of  opinion  that  none  of  toe  assign- 
ments present  reversible  errors,  and  that 
the  judgment  of  the  court  below  should  bo 
affirmed,  and  it  is  so  ordered. 

Affirmed. 
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PARIS  GROCER  CO.  et  al.  t.  BURKS  et  al. 

vConrt  of  Civil  Appeals  of  Texas.    Mar  27, 

1909.) 

1.  Evidence  (J  424*)— Parol  Evidence. 

In  an  action  by  creditors  to  subject  to  an 
attachment  lien  a  tract  which  defendant  had 
theretofore  conveyed  to  his  mother  when  in- 
solvent by  deed  of  gift,  evidence  that,  when- de- 
fendant's mother  conveyed  the  tract  to  him  by 
deed  of  gift,  it  was  orally  agreed  that,  if  de- 
fendant did  not  build  a  house  on  it  and  live  near 
bis  mother,  he  should  reconvey,  was  admissible, 
not  to  defeat  the  mother's  deed  or  compel  a 
reconveyance,  but  to  show  defendant's  moral  ob- 
ligation to  reconvey  and  good  faith  in  reeonvey- 
ing  to  his  mother. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  1967;  Dec.  Dig.  {  424.*] 

2.  Fraudulent  Conveyances  (|  92*)— Suf- 
ficiency of  Consideration— Moral  Obli- 
gation. 

Where  defendant's  mother  conveyed  land  to 
him  by  gift  in  consideration  that  he  should 
build  thereon  and  live  near  her  in  her  old 
age,  and  should  reconvey  if  he  did  not  do  so, 
the  moral  obligation  which  defendant  assumed 
was  a  sufficient  consideration  to  protect  a  re- 
conveyance, voluntarily  made,  from  attack  by 
his  creditors  as  without  consideration  and  fraud- 
ulent. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  Sf  200,  201;  Dec.  Dig. 
!  92.*] 

8.  Appeal  and  Error  fl  882*)— Review— Uc- 
STBUcnoNS — Invited  Error. 

In  an  action  to  subject  to  an  attachment 
lien  land  which  had  been  conveyed  to  defend- 
ant's mother  by  an  unrecorded  deed,  error  in  a 
charge  given  for  defendant  relating  to  notice  of 
possession,  as  being  on  the  weight  of  evidence, 
which  was  requested  in  order  to  amplify  a 
charge  for  plaintiff  relating  to  the  possession 
of  the  land  at  the  date  of  the  attachment,  was 
not  invited  by  error  in  the  charge  given  for 
plaintiff  in  referring  to  the  rumors  of  possession 
so  as  to  render  the  error  in  defendant's  charge 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3602-3604;  Dec.  Dig.  f 
882.*] 

Appeal  from  District  Court,  Red  River 
County;  Ben  H.  Denton,  Judge. 

Action  by  the  Paris  Grocer  Company  and 
others  against  W.  H.  Burks  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

See,  also,  105  S.  W.  174. 

The  suit  is  to  subject  the  18-acre  tract  of 
land  In  controversy  to  the  lien  of  an  attach- 
ment against  W.  H.  Burks,  which,  at  the 
suit  of  the  Paris  Grocer  Company,  was  fixed 
upon  It  January  20,  1904.  Mrs.  I.  H.  Burks 
was  the  owner  of  a  72-acre  tract  of  land 
which  she  occupied  as  a  home.  For  the  18- 
acre  tract  In  controversy,  originally  a  part 
of  the  above-mentioned  72-acre  tract,  she  ex- 
ecuted to  her  son,  W.  H.  Burks,  a  deed  dated 
May  20,  1902,  and  duly  recorded  June  9, 
1902.  The  consideration  recited  In  the  deed 
was  $1  and  love  and  affection.  W.  H.  Burks 
reconveyed  this  18-acre  tract  to  his  mother 
by  deed  dated  March  30,  1903,  and  reciting 
a*  its  consideration  $1  and  love  and  affection. 


This  deed  was  not  recorded  at  the  time  of 
the  attachment  and  until  February  3,  1904. 
It  was  alleged  and  proved  by  Mrs.  Burks 
that  at  the  time  of  the  execution  of  the  deed 
by  her  to  her  son  he,  as  a  condition  and  agree- 
ment of  the  same  transaction  of  conveyance, 
orally  agreed  to  build  a  house  near  her  resi- 
dence and  live  on  the  land  so  conveyed  that 
he  might  be  near  by  and  be  company  for  and 
protection  to  her  in  her  old  age,  she  being  a 
widow,  and  that  If  he  failed  to  do  so,  as  he 
did  because  unable  to  perform  the  agreement, 
he  would  reconvey  It  to  her.  At  the  time  of 
the  reconveyance  Burks  was  insolvent  The 
case  was  tried  to  a  jury  on  special  issues, 
and,  upon  their  finding  that  the  attaching 
creditor  had  notice  of  Mrs.  Burks'  ownership 
of  the  land  at  the  time  of  the  attachment,  the 
court  entered  judgment  In  favor  of  the  ap- 
pellees. 

Lennox  ft  Lennox,  for  appellants.  A.  L. 
Beaty,  for  appellees. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  legal  contentions  presented  In  the  case 
are  whether  the  reconveyance  from  W.  H. 
Burks  to  his  mother  was  valid  as  against  a 
creditor  who  attached  with  notice  of  It,  and 
whether  the  Paris  Grocer  Company  had  or 
was  charged  with  such  notice  when  it  attach- 
ed. To  show  that  the  reconveyance  was  not 
void  under  the  statutes  as  against  the  attach- 
ment lien  of  the  creditor,  as  being  a  volun- 
tary gift,  the  appellee  Mrs.  Burks  made  proof 
that  her  son  W.  H.  Burks  In  taking  the  deed 
of  gift  from  her,  and  as  a  part  of  the  trans- 
action, orally  agreed  that,  if  he  failed  to 
build  a  house  and  live  on  the  land  near  her 
door  so  as  to  be  a  protection  to  her  In  her 
old  age,  he  would  reconvey.  Of  course,  this 
evidence  could  not  be  offered  nor  used,  and 
It  was  not  in  this  case,  by  Mrs.  Burks  as  a 
parol  condition  to  defeat  the  deed  she  made 
or  compel  a  reconveyance  to  her.  She  must 
stand  on  the  deed  as  made.  But  the  evidence 
was  admissible,  we  think,  for  the  purpose 
for  which  It  was  offered  and  used,  to  show 
honesty  of  purpose  and  want  of  fraudulent 
Intent  and  a  moral  obligation  to  return  the 
title  of  the  property  that  he  had  agreed  not 
to  retain  under  conditions.  The  moral  obli- 
gation which  W.  H.  Burks  assumed  In  tak- 
ing the  deed  of  gift  from  his  mother,  In 
agreeing  as  a  part  of  the  same  transaction 
that  if  he  failed  to  build  a  house  and  live 
on  the  land  so  as  to  be  near  her  in  her  old 
age,  he  would  reconvey,  was  upon  a  consider- 
ation valuable  and  sufficient  to  protect  such 
reconveyance,  when  voluntarily  executed,  from 
the  attack  of  creditors  on  the  ground  that  the 
reconveyance  was  without  consideration  and 
fraudulent  In  law.  Paris  Grocer  Co.  v.  Burks 
(Tex.)  10S  S.  W.  174,  citing  Blcocchl  v.  Casey- 
Swasey  Co.,  81  Tex.  271,  42  &  W.  963,  66  Am. 
St  Rep.  875.  It  would  not  be  a  valid  objec- 
tion by  appellants  that  the  agreement  to  re- 
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convey  was  not  In  writing.  1  Greenleaf,  { 
279;  Carmack  t.  Drum,  32  Wash.  286,  73 
Pac  877,  785;  Clerihew  v.  Bank,  50  Minn. 
638,  62  N.  W.  867.  The  court  properly  sub- 
mitted the  finding  to  the  jury  In  this  conten- 
tion In  question  No.  1,  and  of  which  question 
there  is  no  complaint  in  the  record. 

The  next  vital  question  Is  whether  the  at- 
taching creditor  at  the  time  of  the  levy  had 
or  was  charged  with  notice.  In  view  of  the 
disposition  of  the  appeal,  we  do  not  deem  it 
proper  to  comment  or  allude  to  the  evidence, 
In  ruling  upon  the  question,  further  than  to 
say  that  we  are  of  the  opinion  that  the  evi- 
dence Is  sufficient  to  carry  the  Issue  of  im- 
puted notice  of  appellants,  under  proper  in- 
structions, of  Mrs.  Burks'  ownership  of  the 
land  in  controversy  to  the  Jury  for  their  de- 
cision. We  are  not  prepared  to  rule  that  the 
evidence,  as  a  matter  of  law,  is  not  sufficient 
to  pass  this  issue  to  the  jury. 

The  sixth  assignment  complains  of  the  ac- 
tion of  the  court  in  submitting  a  special 
charge  to  the  jury  involving  evidence  of  im- 
puted notice.  In  the  giving  of  this  charge 
we  think  there  was  error,  in  view  of  the 
record,  requiring  a  reversal  of  the  case.  It 
was  a  charge  upon  the  weight  of  the  evidence 
and  effect  of  Mrs.  Burks'  possession,  Invad- 
ing the  province  of  the  jury.  We  do  not 
think  that  appellants  are  precluded  from 
making  the  charge  complained  of  the  basis 
for  reversal  on  the  doctrine  of  invited  error. 
The  question,  we  think,  is  distinguishable 
from  the  cases  of  Railway  Co.  v.  Seln,  89 
Tex.  63,  33  8.  W.  215,  558,  and  Railway  Co. 
v.  Eyer,  96  Tex.  72,  70  S.  W.  529.  The  charge 
as  requested  by  appellants  had  reference  to 
the  possession  as  Buch  at  the  date  of  the  at' 
tachment  If  the  appellee  felt  it  incumbent 
upon  her.  to  request  a  charge  submitting  the 
converse  or  necessary  qualification  or  ampli- 
fication of  appellants'  proposition  set  out  In 
their  special  charge,  It  would  not  be  invited 
error  on  appellants'  part,  of  which  it  could 
not  complain,  if  appellees'  special  charge  In 
such  respect  was,  as  worded,  on  the  weight 
of  evidence  Invading  the  province  of  the 
jury.  It  was  the  vital  Issue  of  the  case  as  to 
whether  the  appellants  had  notice  or  not  of 
Mrs  Burks'  ownership  of  the  land,  and  It 
was  the  duty  of  the  court  to  properly  In- 
struct the  jury  and  to  see  that  only  proper 
Instructions  were  submitted  to  the  jury  upon 
the  law  applicable  to  and  governing  the  is- 
sue. The  last  paragraph  of  the  appellants' 
charge  referring  to  rumors  of  possession 
should  have  been  eliminated  from  the  special 
charge,  as,  we  think,  it  was  not  proper  to 
give  same  to  the  Jury  in  this  case.  Even 
though  this  paragraph  was  improperly  given, 
it  would  not  relieve  the  error  in  giving  the 
special  charge  of  appellees. ' 

There  are  other  questions  presented  by  as- 
signments in  the  appeal,  which  we  have  care- 
fully gone  over,  and  are  of  the  opinion  that 


the  same  are  without  merit  If  the  conten- 
tion made  in  the  third  assignment  is  correct 
as  a  proposition  of  law,  It  does  not  appear 
that  any  special  charge  was  requested,  and 
the  one  given  by  the  court  was  not  erroneous 
in  Itself.  That  the  court  did  not  err  in  re- 
fusing to  strike  out  the  testimony  of  the 
witnesses  complained  of  in  the  ninth  assign- 
ment is  clear,  we  think. 

For  the  error  indicated,  the  case  was  or- 
dered reversed  and  remanded. 


MISSOURI,  K.  &  T.  RT.  CO.  OP  TEXAS  v. 

WILLIAMS.f 
(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.    Rehearing  Denied  June  19,  1909.) 

1.  Master  and  Servant  (f  295*)— Action  fob 
Injuries  to  Brakeman— Instructions— As- 
sumption of  Risk. 

In  an  action  by  a  brakeman  for  injuries 
caused  by  falling  from  the  top  of  the  caboose 
owing  to  the  alleged  negligence  of  the  engineer 
in  making  an  emergency  instead  of  a  service 
stop  in  the  yards,  the  court  charged  that:  "When 
a  person  enters  the  employment  of  a  railway 
company,  he  assumes  the  risks  and  dangers  or- 
dinarily incident  to  such  employment ;  but  he 
does  not  assume  any  risks  arising  from  the  neg- 
ligence, if  any  there  is,  on  the  part  of  such  com- 
pany, unless  he  knows  of  such  negligence  and 
the  attendant  risk,  or  in  the  exercise  of  ordi- 
nary care  in  the  discharge  of  his  own  duty 
must  necessarily  have  acquired  knowledge  there- 
of in  time  to  nave  avoided  injury  therefrom." 
Held,  that  the  charge  was  in  strict  accord  with 
the  definition  of  "assumed  risk"  as  announced 
by  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  1168-1179;  Dec.  Dig.  f 
295.*] 

2.  Courts  (J  91*)— Previous  Decision  op  Su- 
preme Court— Duty  of  Court  of  Civil 
Appeals  to  Follow. 

Until  a  decision  of  the  Supreme  Court  has  ■ 
been  overruled  by  such  court,  it  is  the  duty  of 
the  Court  of  Civil  Appeals  to  follow  it. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent, 
Dig.  H  323,  326;  Dec.  Dig.  §  91.*] 

3.  Master  and  Servant  ({  213*)— Assump- 
tion of  Risk— Stoppino  Trains. 

It  being  a  rule  in  railroad  yards  to  bring 
trains  to  a  standstill  by  making  a  service  stop, 
a  brakeman  assumes  the  risk  of  a  train  being 
stopped  in  that  manner,  but  he  is  not  bound 
to  anticipate  that  it  will  be  suddenly  stopped 
by  an  emergency  stop  when  no  signal  is  given 
therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  562 ;  Dec.  Dig.  |  213.*] 

4.  Trial  (8  295*)— Instructions -Consider- 
ation as  a  Whole. 

In  an  action  by  a  brakeman  for  injuries 
caused  by  falling  from  the  top  of  the  caboose 
owing  to  the  alleged  negligence  of  the  engineer 
in  making  an  emergency  instead  of  a  service 
stop  in  railroad  yards,  the  court  charged  the 
jury  to  find  for  defendant  if  they  found  that 
what  is  known  as  a  "washout  stop  signal"  was 
given,  and  the  engineer,  in  the  manner  in  which 
he  operated  the  engine,  applied  the  air.  and 
stopped  the  train,  exercised  that  degree  of  care 
that  an  ordinarily  prudent  person  would  have 
exercised  under  the  same  or  similar  circumstan- 
ces, or  if  they  found  that  plaintiff's  injuries  were 
caused  by  one  of  the  risks  or  dangers  which 
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were  ordinarily  Incident  to  his  employment. 
This  was  the  reverse  of  a  proposition  in  favor 
of  plaintiff  in  a  preceding  section,  and  in  ad- 
dition thereto  a  special  instruction  told  the 
jury  that  if  they  believed  the  engineer  received 
a  signal,  and  a  person  of  ordinary  care,  situated 
as  he  was  at  the  time,  would  have  reasonably 
construed  it  as  a  washout  signal  and  would  have 
applied  his  air  in  emergency,  to  return  a  ver- 
dict for  defendant,  though  they  may  believe 
that  it  was  only  intended  for  an  ordinary  stop 
signal.  Held,  that  the  charge,  considered  as  a 
whole,  was  not  subject  to  the  criticism  that  it 
was  erroneous  because,  if  a  "washout  stop 
signal"  was  given  to  the  engineer,  there  was  no 
evidence  under  which  the  plaintiff  could  re- 
cover on  account  of  the  manner  he  obeyed  it, 
but  that,  if  there  was  any  ambiguity  in  this  re- 
spect it  was  relieved  by  the  giving  of  the  spe- 
cial charge,  so  that  the  jury  could  not  have  been 
misled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  295.*] 

5.  Tbial  (§  280*)— Instructions— Refusal  of 
Special  Charges. 

The  charge  given  by  the  court  having  prop- 
erly applied  the  law  in  relation  to  an  issue, 
there  was  no  error  in  refusing  special  charges 
which  it  was  claimed  would  have  properly  sub- 
mitted it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-650;  Dec.  Dig.  {  260.*] 

6.  Evidence  (f  472*)— Opinion  Evidence— 
Stopping  of  Trains. 

In  an  action  by  a  brakeman  for  injuries 
caused  by  falling  from  the  top  of  the  caboose 
owing  to  the  alleged  negligence  of  the  engineer 
in  making  an  emergency  instead  of  a  service 
stop,  testimony  that  the  engineer  had  plenty 
of  room  to  stop  in,  that  the  general  custom  un- 
der such  circumstances  was  to  stop  gradually, 
and  that  the  witnesses  had  frequently  been  on 
and  seen  trains  stopped  there  under  similar 
circumstances,  and  that  the  train  was  not  stop- 
ped in  the  usual  way,  was  objected  to  on  the 
ground  that  it  was  the  opinion  and  conclusion 
of  the  witnesses  on  a  question  to  be  decided  by 
the  jury.  Held,  that  ft  was  admissible,  as  the 
witnesses  were  experienced  railroadmen,  and 
were  familiar  with  the  yards  at  the  place  in 
question,  and  were  competent  to  testify  to  such 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  472.*] 

7.  Evidence  (§  471*)— Opinion  Evidence- 
Statements  of  Conclusion  ob  Fact. 

Such  testimony,  however,  was  not  the 
statement  of  a  conclusion,  but  statement  of  a 
fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  471.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty; B.  L.  Jones,  Judge. 

Suit  by  J.  P.  Williams  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Coke,  Miller  &  Coke  and  Head,  DiUard, 
Smith  &  Head,  for  appellant  Wolfe,  Hare 
&  Maxey,  for  appellee. 

RAIXEY,  C.  J.  Appellee  sued  the  appel- 
lant to  recover  damages  for  personal  inju- 
ries received  by  him  through  the  negligence 
of  the  engineer  in  making  an  emergency,  in- 
stead of  a  service,  stop  in  the  yards  at  Dal- 
las, which  caused  appellee  to  fail  from  the 


top  of  the  caboose.  The  appellant  answered 
by  general  demurrer,  general  denial,  and 
specially  contributory  negligence  and  as- 
sumed risk.  A  trial  resulted  in  a  verdict 
and  judgment  In  favor  of  plaintiff  for  $20,- 
000,  from  which  the  railway  company  ap- 
peals. 

Appellee  alleges  as  a  basis  for  recovery, 
In  substance,  as  follows:  "That  he  was  in 
the  employment  of  .the  defendant  In  the  ca- 
pacity of  a  freight  brakeman,  and  on  the 
9th  of  November,  1907,  he  was  rear  brake- 
man  on  a  south-bound  freight  train  from 
Denison,  Tex.,  to  Dallas,  Tex.,  which  was 
stopped  In  defendant's  yards  in  Dallas. 
That  It  was  his  duty  as  the  train  approach- 
ed Dallas  to  get  on  top  of  the  train,  which 
he  did.  That  the  usual,  customary,  and 
proper  method  and  manner  of  stopping  trains 
In  defendant's  yards,  under  the  circumstan- 
ces existing  at  the  time  the  train  he  was 
on  was  stopped,  was  for  the  engineer  to 
make  a  service  application  of  the  air  and 
stop  the  train  gradually,  but  that  instead  of 
doing  this,  the  engineer  unnecessarily,  im- 
properly, and  negligently  made  an  emer- 
gency application  of  the  air  and  stopped  the 
train  so  unusually  and  unnecessarily  sud- 
den as  that  plaintiff  was  thrown  from  bis 
position  on  top  of  the  caboose,  and  caused 
to  fall  between  the  cars  and  was  thereby 
Injured.  That  defendant  and  Its  employe, 
the  engineer,  were  guilty  of  negligence  In 
applying  the  air  in  the  emergency  and  stop 
ping  the  train  so  unusually  and  unnecessa- 
rily sudden,  and  in  falling  to  make  a  service 
application  of  the  air  and  in  failing  to  stop 
the  train  gradually."  The  evidence  sup- 
ports the  foregoing  allegations,  and  further 
shows  that  the  appellee  was  severely  injur- 
ed, and  there  Is  no  question  raised  as  to  the 
judgment  being  excessive.  That  an  emer- 
gency or  washout  signal  and  a  service  signal 
are  the  same,  except  the  emergency  signal 
is  given  more  rapidly  than  a  service  signal. 

The  first  error  assigned  complains  of  the 
sixth  paragraph  of  the  charge,  which  Is  as 
follows:  "When  a  person  enters  the  em- 
ployment of  a  railway  company,  he  assumes 
the  risks  and  dangers  ordinarily  Incident  to 
such  employment;  but  he  does  not  assume 
any  risks  arising  from  the  negligence,  if 
any  there  be,  on  the  part  of  such  company, 
undess  be  knows  of  such  negligence  and  the 
attendant  risk,  or  in  the  exercise  of  ordinary 
care  in  the  discharge  of  his  own  duty  must 
necessarily  have  acquired  knowledge  there- 
of In  time  to  have  avoided  Injury  there- 
from." The  proposition  made  thereunder  Is 
as  follows:  "The  practical  effect  of  a  charge 
to  the  jury  that  an  employ^  does  not  assume 
any  risks  arising  from  the  negligence  of  the 
employer  'unless  he  knows  of  such  negli- 
gence and  the  attendant  risk,  or  in  the  exer- 
cise of  ordinary  care  in  the  discharge  of 
his  own  duty  must  necessarily  have  ac- 
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quired  knowledge  thereof  In  time  to  have 
avoided  injury  therefrom,'  is  to  repudiate 
the  old,  old  doctrine  of  patent  and  obvious 
risks,  and  is  therefore  error.  The  law  is 
that  an  employe  is  chargeable  with  notice 
of,  and  is  guilty  of  contributory  negligence 
if  he  does  not  ascertain,  those  risks  which 
are  patent  and  open  to  common  observation 
to  a  man  of  ordinary  prudence  engaged  as 
the  employe  Is."  The  charge  here  complain- 
ed of  is  in  strict  accord  with  the  definition 
of  "assumed  risk"  as  announced  by  our  Su- 
preme Court  In  the  case  of  Railway  Com- 
pany v.  Hannlg,  91  Tex.  347.  48  S.  W.  508. 
So  far  as  we  know,  that  case  has  never  been 
overruled  by  said  court,  and  nntll  It  is  It  is 
our  duty  to  follow  it  In  Peck  v.  Peck,  90 
Tex.  10.  87  S.  W.  248,  the  Hannlg  Case  was 
reviewed;  but  we  do  not  understand  that 
the  principle  there  announced  was  overruled. 
It  was  the  rule  In  the  Dallas  yards  to  bring 
trains  to  a  standstill  by  making  what  Is 
known  as  service  stops,  and  the  appellee  as- 
sumed the  risk  of  the  train  being  stopped 
on  this  occasion  in  the  usual  and  customary 
manner.  He  was  not  put  on  notice,  and 
not  called  on  to  anticipate  that  the  train 
would  be  stopped  In  an  unusual  manner. 
There  was  no  occasion  for  the  sudden  stop- 
ping of  the  train  in  the  sudden  manner  in 
which  it  was  stopped,  and  we  are  of  the 
opinion  there  was  no  error  in  the  court's 
charge  defining  "assumed  risk." 

The  second  assignment  of  error  complains 
of  the  following  paragraph  of  the  court's 
charge,  viz.:  "On  the  other  hand,  if  you 
find  and  believe  from  the  evidence  that  whal 
is  known  as  a  'washout  stop  signal'  was 
given,  and  that  the  said  engineer,  Plummer, 
in  the  manner  in  which  yon  find  he  operated 
the  engine,  applied  the  air,  and  stopped  said 
train,  exercised  that  degree  of  care  that  an 
ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circumstan- 
ces, or  if  you  find  and  believe  from  the  evi- 
dence that  plaintiff's  Injuries,  if  any  he  re- 
ceived, were  caused  by  one  of  the  risks  or 
dangers  which  were  ordinarily  Incident  to 
his  employment  as  a  brakeman,  then  you 
will  find  for  the  defendant"  And  in  the 
same  connection  submits  as  error  the  refus- 
al of  special  charges  Nob.  2,  3,  and  5,  as 
follows:  No.  2.  "In  this  case  you  are  in- 
structed that  if  you  believe  from  the  evi- 
dence that  the  engineer  received  a  washout 
signal,  yon  will  return  a  verdict  in  favor  of 
the  defendant"  No.  3.  "If  you  believe  from 
the  evidence  in  this  case  that  the  brakeman, 
W.  M.  Miller,  or  the  conductor,  J.  H.  Oaln. 
gave  a  washout  signal  or  signal  to  stop 
suddenly,  and  that  the  engineer  obeyed  such 
signal,  yon  will  return  a  verdict  in  favor 
of  the  defendant"  No.  5.  "If  you  believe 
from  the  evidence  that  the  engineer  in 
charge  of  the  train  on  which  plaintiff  was 
injured  received  a  signal  for  a  sudden  stop 
and  made  a  sudden  stop  of  the  train,  then 


no  negligence  can  be  imputed  to  the  engi- 
neer for  making  a  sudden  stop,  and  plaintiff 
would  not  be  entitled  to  recover  in  this 
case."  Under  these  assignments  the  follow- 
ing proposition  is  submitted:  "If  a  'wash- 
out stop  signal'  was  given  to  the  engineer, 
there  was  no  evidence  under  which  plaintiff 
could  recover  on  account  of  tlie  manner  he 
obeyed  the  same,  and  it  was  therefore  error 
for  the  court  to  couple  with  paragraph  3  of 
the  general  charge  submitting  this  issue,  the 
requirement  that  the  jury  must  believe  that 
In  obeying  such  signal  the  engineer,  In  the 
manner  in  which  you  find  he  operated  the 
engine,  applied  the  air,  and  stopped  said 
train,  exercised  that  degree  of  care  that  an 
ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circumstan- 
ces,' and  to  refuse  the  special  charges  cop- 
ied In  the  assignments  which  would  have 
properly  submitted  such  issue  with  such 
erroneous  requirement  of  the  general  charge 
eliminated." 

When  the  charge  of  the  court  is  considered 
as  a  whole  and  each  paragraph  In  connection 
one  with  the  other,  we  do  not  think  the  para- 
graph complained  of  is  subject  to  the  criti- 
cism urged  by  appellant  In  the  preceding 
section  of  the  charge  the  court  tells,  the  jury: 
"If  you  further  believe  from  the  evidence 
that  what  is  called  an  'ordinary  stop  signal' 
was  given  the  engineer,  and  not  what  is 
known  as  a  'washout  signal,'  and  that  in 
stopping  said  train  in  defendant's  yard  in  the 
city  of  Dallas  the  engineer,  Plummer,  operat- 
ing the  engine  pulling  said  train,  applied  the 
air  in  such  a  manner  as  to  cause  said  train 
to  make  a  sudden  quick  stop,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  sud- 
den quick  stop  of  said  train,"  etc.,  caused  the 
injury,  and  In  so  applying  the  air.  if  so,  and 
the  engineer  was  guilty  of  negligence,  etc., 
to  find  for  plaintiff.  Then  the  court  proceeds 
to  charge  the  reverse  of  the  proposition  in 
favor  of  the  defendant  and  the  care  in  oper- 
ating the  train  as  used  refers  to  the  duty  of 
the  engineer  in  determining  whether  or  not 
to  make  a  service  stop  or  a  washout  stop.  In 
other  words,  whether  or  not  he  used  care  in 
applying  the  air  so  as  to  make  a  sudden  stop 
or  a  gradual  stop.  If  the  charge  was  sus- 
ceptible of  such  a  construction,  the  jury 
could  not  have  been  misled  by  it  as  the  court 
gave  the  following  special  Instruction  re- 
quested by  appellant  viz.:  "In  this  case  you 
are  Instructed  that  If  you  believe  from  the 
evidence  that  the  engineer  received  a  signal, 
and  that  a  person  of  ordinary  care,  situated 
as  the  engineer  was  at  the  time,  would  have 
reasonably  construed  such  signal  as  a  wash- 
out signal  and  would  have  applied  his  air  in 
emergency,  you  will  return  a  verdict  in  favor 
of  the  defendant  although  you  may  believe 
from  the  evidence  that  the  signal  given  was 
Intended  only  for  a  stop  signal  and  was  mere- 
ly an  ordinary  stop  signal."  If  there  was 
any  ambiguity  In  the  respect  complained  of, 
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It  was  relieved  by  the  giving  of  the  special 
charge,  and  the  meaning  of  the  court  could 
not  have  been  misunderstood  by  the  jury. 

The  main  Issue  raised  by  the  evidence  was 
whether  the  engineer  was  negligent  In  apply- 
ing the  emergency  signal  In  stopping  the 
train.  The  charge  as  given  by  the  court 
properly  applied  the  law,  and  there  was  no 
error  In  refusing  the  special  charges. 

There  was  no  error  In  the  court's  charge 
on  the  burden  of  proof.  Railway  Co.  v.  John- 
son (recently  rendered  by  this  court)  118  S. 
W.  1150. 

The  court  having  correctly  charged  on  as- 
sumed risk,  there  was  no  error  in  the  court 
refusing  the  requested  charges  relating  to 
that  subject 

Testimony  was  Introduced  as  follows:  "He, 
the  engineer,  had  plenty  of  room  to  stop  in, 
and  the  general  custom  under  such  circum- 
stances is  to  stop  gradually.  I  have  fre- 
quently been  on  and  seen  trains  stopped 
there  under  similar  circumstances  under 
which  this  train  was  stopped."  Also:  "The 
train  was  not  stopped  in  the  usual  and  cus- 
tomary way  that  trains  in  defendant's  yard 
are  stopped  under  the  circumstances  that  ex- 
isted when  this  train  was  stopped."  The  in- 
troduction of  this  testimony  was  Objected  to 
at  the  time  offered,  and  Its  admission  is  as- 
signed as  error,  in  that  it  was  an  opinion 
and  conclusion  of  the  witnesses  upon  a  ques- 
tion to  be  decided  by  the  Jury.  We  think  the 
testimony  was  admissible.  The  witnesses 
testifying  were  experienced  railroadmen, 
were  familiar  with  the  yards  at  Dallas,  and 
were  competent  to  testify  to  such  conclusion ; 
but  we  are  of  the  opinion  that  their  testi- 
mony was  not  statements  of  a  conclusion, 
but  statements  of  a  fact.  Railway  Co.  v. 
Villareal,  86  Tex.  Civ.  App.  632,  82  S.  W. 
1063;  Railway  Co.  v.  Beam  (Tex.  Civ.  App.) 
50  S.  W.  411 ;  Galloway  v.  Railway  Company 
(Tex.  Civ.  App.)  78  S.  W.  32. 

We  have  considered  all  the  assignments, 
and  as  to  those  not  here  discussed  we  con- 
clude they  are  not  well  taken. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed. 


GREENBERG  et  al.  v.  TAUB. 
(Court  of  Civil  Appeals  of  Texas.    June  2, 
1909.    Rehearing  Denied  June  30,  1909.) 

1.  Trial  (g  233*)  —  Instbuctionb  —  For* — 
Grouping  Facts. 

It  is  proper  for  the  court  in  its  charge  to 
require  the  jury  to  find  whether  the  evidence 
establishes  the  existence  of  any  specified  group 
of  facts  which,  if  true,  in  law  will  either  estab- 
lish or  defeat  the  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  233.*] 

2.  Trial  (8  233*)  —  Instructions  —  Form  — 
Grouping  Facts. 

Where,  in  an  action  on  a  note,  the  issues 
were  whether  the  note  was  given  in  renewal  of 


usurious  notes  or  for  a  loan  made  at  its  date 
and  what  payments  had  been  made  thereon,  an 
instruction  that  if  the  note  was  given  for  a 
loan,  and  not  in  renewal  of  other  notes,  and 
the  makers  had  paid  on  the  note  a  specified 
sum  and  no  more,  the  jury  would  find  for  plain- 
tiff for  a  specified  sum  and  interest  and  at- 
torney's fees,  etc.,  is  not  objectionable  as  group- 
ing parts  of  the  testimony  to  be  considered  on 
an  issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  {  233.*] 

3.  Usury  ({  120*)— Action  on  Note— Defen- 
ses— Instruction. 

In  an  action  on  a  note  defended  on  the 
ground  that  it  was  in  renewal  of  usurious  notes, 
an  instruction  directing  the  jury  to  apply  pay- 
ments made  on  the  note  sued  on,  and  on  the 
original  notes  in  reduction  of  the  principal, 
and  declaring  that  any  contract  stipulating  for 
a  greater  rate  of  interest  than  10  per  cent, 
is  usurious,  and  that,  if  the  maker  made  pay- 
ments on  usurious  notes  in  excess  of  the  prin- 
cipal and  interest  properly  applied,  the  verdict 
must  be  for  the  maker,  etc.,  properly  sub- 
mitted the  defense  of  usury  in  the  absence  of 
any  requested  charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Dig.  |  120.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Chas.  E.  Ashe,  Judge. 

Action  by  J.  N.  Taub  against  B.  H.  Green- 
berg  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Breeding,  Lewis  &  Norton,  for  appellants. 
Peterson  &  Taub,  for  appellee. 


NEILL,  J.  This  suit  was  by  appellee  on 
a  note  made  to  blm  by  appellants  on  Decem- 
ber 16,  1903,  for  $800,  with  interest  at  the 
rate  of  10  per  cent  per  annum,  and  for  10 
per  cent,  attorney's  fees  In  default  of  pay- 
ment It  was  alleged  that  nothing  had  been 
paid  thereon  except  the  interest  up  to  Oc- 
tober 16,  1907.  The  defense  pleaded  was 
that  the  note  was  in  renewal  of  two  others 
— one  for  $500,  the  other  for  $300— that  were 
executed  for  money  loaned  upon  condition 
that  defendants  would  pay  monthly  a  rate  of 
interest  therefor  which  was  usurious,  and 
that  the  interest  which  they  had  paid  on  the 
originals  and  the  note  sued  on  was  sufficient 
in  amount  to  extinguish  the  debt  for  which 
they  were  executed.  The  trial  of  the  case  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
the  plaintiff  for  the  sum  of  $914.96,  principal, 
interest  and  attorney's  fees  due  on  the  note. 

The  principal  issues  of  fact  were  (1)  wheth- 
er the  note  sued  on  was  given  for  a  loan  of 
$800  made  December  16,  1903,  or  in  renewal 
of  the  two  earlier  notes  as  pleaded  by  de- 
fendants ;  and  (2)  what  payments  were  made 
on  the  note  sued  on.  Upon  both  Issues  the 
evidence  was  reasonably  sufficient  to  sustain 
the  verdict 

In  its  charge  the  court  instructed  the  Jury: 
"If  you  believe  from  the  evidence  that  the 
note  for  $800  was  given  by  the  defendants  to 
plaintiff  as  representing  a  loan  of  $800  made 
on  December  16,  1903,  and  not  In  renewal  of 
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any  other  notes,  and  that  the  defendants 
have  paid  on  the  said  note  the  sum  of  $320 
Interest  and  no  more,  you  will  find  for  plain- 
tiff for  $800  and  interest  at  10  per  cent  per 
annum  from  December  16,  1907,  to  this  date, 
and  10  per  cent  attorney's  fees  on  principal 
and  Interest"  The  first  second,  third, 
fourth,  fifth,  sixth,  and  seventh  assignments 
of  error  are  based  upon  the  part  of  the  charge 
quoted;  and  under  them,  among  others  to 
the  same  effect,  this  proposition  Is  asserted: 
"It  is  not  proper  for  the  court  in  Its  charge 
to  group  parts  of  the  testimony  to  be  con- 
sidered upon  an  Issue  In  the  case."  The  rule 
to  that  It  Is  proper  for  the  court  to  require 
the  Jury  to  find  whether  the  evidence  estab- 
lishes the  existence  of  any  specific  group  of 
facts,  which,  If  true,  In  law  would  either  es- 
tablish or  defeat  plaintiff's  right  of  recovery. 
M.,  K.  &  T.  Ry.  v.  McGlamory,  89  Tex.  635, 
85  S.  W.  1058 ;  St  Louis,  etc.,  Ry.  v.  Casse- 
day,  92  Tex.  525,  50  S.  W.  125 ;  Kansas  City 
Southern  Ry.  Co.  v.  Williams  (Tex.  Civ.  App.) 
Ill  3.  W.  196.  The  part  of  the  charge  In 
question  is  in  accord  with  this  rule,  and  was 
properly  given. 

Immediately  after  the  paragraph  of  the 
charge  above  copied  appears  this  part  of  it: 
"If,  on  the  other  hand,  you  believe  from  the 
evidence  that  the  $800  note  sued  on  by  plain- 
tiff, Taub,  was  given  to  take  up  the  two 
other  notes  Introduced  In  evidence,  one  for 
$500  and  one  for  $300,  and  if  you  further  be- 
lieve from  the  evidence  that  defendants  have 
paid  on  account  of  said  note  sued  on  by 
plaintiff  and  on  said  other  two  notes  the 
Bums  of  money  as  alleged  by  them,  or  any 
Bums  of  money,  then  you  are  Instructed  to 
apply  such  payment  which  you  believe  from 
the  evidence  to  have  been  made  by  the  de- 
fendants to  the  Interest  on  the  said  notes  ac- 
crued at  the  date  of  payment  at  the  rate  of 
10  per  cent,  and,  If  any  payments  amount 
to  more  than  the  interest  at  that  date,  you 
will  apply  the  excess  to  the  reduction  of  the 
principal,  and,  If  you  find  that  more  money 
has  been  paid  on  account  of  said  notes  than 
would  be  sufficient  to  satisfy  and  pay  the  in- 
terest thereon,  then  the  overplus,  If  any,  you 
will  apply  to  the  extinguishment  of  the  prin- 
cipal of  the  notes,  and  such  payments,  If  you 
so  find,  should  be  applied  and  credited  as 
the  same  were  made  at  the  various  times  the 
same  were  so  made  If  you  find  any  such 
were  so  made,  and  treat  the  same  as  partial 
payments  on  the  said  notes."  It  is  com- 
plained by  the  eighth  assignment  of  error 
that  this  part  of  the  charge  Is  prejudicial  to 
defendants,  in  that  it  falls  to  Instruct  the 
jury  that  If  it  should  find  the  contract  In 
question  usurious,  and  that  plaintiff  had  col- 
lected the  amount  claimed  by  defendants  or 
any  amount  constituting  usury,  to  credit  all 
payments  made  on  the  principal  of  the  note 
as  partial  payments.  There  might  be  some 
ground  for  this  complaint  If  this  were  all  of 


the  charge.  But  here  to  another  paragraph 
of  It:  "The  legal  rate  of  Interest  by  con- 
tract In  this  state  to  10  per  cent  per  annum, 
and  any  contract  or  agreement  which  stipu- 
lates for  a  greater  rate  of  interest  than  10 
per  cent  1b  by  law  declared  to  be  usurious. 
You  are  therefore  charged  that  If  you  be- 
lieve from  the  evidence  the  plaintiff  entered 
Into  a  contract  with  the  defendants  whereby 
he  was  to  receive  a  greater  rate  of  Interest 
on  the  note  sued  on  than  10  per  cent  per 
annum,  and  If  you  further  believe  from  the 
evidence  that  the  defendants  have  made  any 
payment  or  payments  upon  said  notes  since 
the  12th  day  of  July,  1907,  which,  together 
with  payments  theretofore  made,  were  In  ex- 
cess of  the  principal  and  Interest  thereof, 
calculated  and  applied  as  instructed  under 
the  preceding  paragraph  hereof,  then  you 
are  instructed  that  the  defendants  would  be 
entitled  to  recover  of  and  from  the  plaintiff 
as  a  penalty  double  the  amount  of  any  and 
all  such  sums  so  paid  by  them  under  said 
contract  as  Interest  after  July  12,  1907,  and, 
If  you  find  from  the  evidence  that  any  such 
sums  of  money  were  so  paid  by  defendants 
to  plaintiff  under  such  circumstances  since 
the  said  date,  then  you  will  find  for  the  de- 
fendants against  plaintiff  for  a  sum  equal  to 
double  such  amount"  When  the  part  com- 
plained of  Is  read  in  connection  with  the 
paragraph  just  quoted,  It  is  not  open  to  the 
objection  made  by  the  assignment  If  the 
defendants  deemed  that  usury  was  not  prop- 
erly and  fully  defined  In  this  part  of  the 
charge,  they  should  have  requested  a  special 
charge  presenting  what  they  thought  was  a 
proper  and  full  definition  of  it 

Our  conclusion  that  the  evidence  was  rea- 
sonably sufficient  to  support  the  verdict  dis- 
poses of  the  other  assignments. 

There  1b  no  error  In  the  judgment;  and 
It  Is  affirmed. 


GULF,  C.  A  S.  F.  RY.  CO.  v.  GASKILL. 
(Court  of  Civil  Appeals  of  Texas.    June  2, 
1909.    Rehearing  Denied  June  23,  1909.) 

1.  Master  and  Sebvant  (J  301*)— Injubieb 
to  Thikd  Party— Acts  of  Sebvant— Re- 
lation of  Pasties— Servant  Employed  by 
Thud  Person. 

A  spur  track  was  constructed  to  the  com- 
press works  of  which  plaintiff  was  superin- 
tendent under  a  contract  with  defendant  rail- 
road company,  which  required  it  to  operate 
the  spur  fn  connection  with  its  road  and  move 
loaded  and  empty  cars  to  and  from  the  plant; 
but  it  was  the  custom  of  the  compress  em- 
ployes, with  defendant's  knowledge  and  con- 
sent, to  let  the  cars  down  the  spur  track  for 
loading  without  waiting  for  the  engine  to 
place  them,  and  a  car  which  the  compress  em- 
ployes were  letting  down  by  plaintiff's  orders 
was  negligently  permitted  to  run  into  another 
car,  where  plaintiff  was  superintending  the 
loading  of  cotton,  injuring  him.  Held  that  as 
defendant  was  bound  to  place  the  cars  on  the 
switch,  the  compress  employes  were  acting  in 
its  service  in  letting  the  car  down,  so  that  it 
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wontd  be  liable  for  Injuries  caused  by  their 

negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §{  1213,  1214;  Dec  Dig. 

2.  Master  and  Sebvant  (J  192*)— Fellow 

Servant — The  Relation. 

That  plaintiff,  as  superintendent,  directed 
the  employ&j  to  let  the  car  down,  would  not 
make  him  their  fellow  servant  in  doing  the 
work,  where  he  did  not  actually  participate 
therein ;  he  occupying  the  position  of  a  third 
party.  , 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  192.*] 

Appeal  from  District  Court,  Burleson 
County;  E.  R.  Sinks.  Judge. 

Action  by  C.  R.  Gasklll  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appealed.  Affirmed. 

Terry,  Cavln  &  Mills  and  A.  H.  Culwell, 
for  appellant.  Wilkinson  &  Lee  and  R.  X 
Alexander,  for  appellee. 

JAMES,  0.  J.  The  plaintiff,  Gasklll,  al- 
leged that  about  January  7.  1907.  he  was 
the  superintendent  of  the  Western  Compress 
Company  at  Bu  Dinger,  and  was  In  a  car 
aloug  side  of  the  compress  platform,  per- 
forming his  duties  with  reference  to  cotton 
being  loaded  therein,  when  said  car  was  al- 
lowed to  be  struck  by  another  car,  which 
was  negligently  separated  or  turned  loose 
down  the  Inclined  track  by  defendant  or  Its 
agents,  causing  plaintiff  to  be  thrown  down 
Inside  the  car  and  Injured  by  bales  of  cot- 
ton thrown  down  upon  him.  The  petition 
alleged,  further,  that  the  parties  who  were 
operating  said  car  were  the  employes  of  the 
Western  Compress  Company  (except  one), 
but  were  also,  all  of  them,  the  agents  and 
servants  of  tbe  defendant,  the  Gulf,  Colo- 
rado &  Santa  F6  Railway  Company,  and  de- 
fendant 1b  liable  for  their  acts  and  negligence 
for  the  reason  that  they  were  operating  and 
running  said  car  for  the  benefit  of  both  de- 
fendant and  tbe  compress  company,  and 
with  tbe  knowledge  or  express  authority  of 
the  defendant  Defendant  pleaded  general 
demurrer,  general  denial,  that  plaintiff's  in- 
juries, if  any,  were  due  to  the  negligence 
of  bis  own  employes  and  those  who  were 
working  at  the  compress  for  him,  none  of 
whom  was  in  the  service  of  defendant;  that 
the  cars  had  been  placed  at  the  compress 
and  were  at  the  time  of  the  accident  In  the 
possession  and  control  of  plaintiff  as  super- 
intendent of  the  compress,  and  the  railway 
company  bad  nothing  to  do  with  them;  also, 
that  those  who  were  guilty  of  negligence,  If 
any,  were  fellow  servants  of  plaintiff,  and  he 
could  not  recover  for  their  negligence.  There 
was  a  verdict  for  plaintiff  for  $2,500. 

The  first  assignment  of  error  Is  that  the 
court  erred  in  submitting  to  the  Jury  the  lia- 
bility of  defendant  based  upon  the  sets  and 


conduct  of  the  servants  of  tbe  compress  com- 
pany and  In  permitting  a  recovery  based  up- 
on the  negligence  of  said  servants,  for  the 
reason  that  if  the  acts  complained  of  were 
committed  solely  and  alone  by  the  employes 
of  the  compress  company,  then  such  em- 
ployes and  plaintiff  were  clearly  fellow 
servants,  and  no  recovery  could  have  been 
had  against  the  compress  company,  and  no 
greater  liability  existed  against  the  railway 
company  for  tbe  acts  of  those  employes  than 
originally  existed  against  the  compress  com- 
pany. 

The  second  assignment  to  as  follows:  "It 
appearing  without  controversy  that  appellee 
was  tbe  superintendent  of  the  compress,  and 
that  those  who  were  handling  the  cars,  at 
the  time  of  tbe  accident,  were  his  own  em- 
ployes and  in  no  way  connected  with  the 
railway  company,  and  that  they  were  work- 
ing under  the  direction  of  the  appellee,  he 
personally  assuming  the  risk  for  their  meth- 
od of  doing  the  work,  and  It  being  their  neg- 
ligence which  resulted  In  injury  to  him, 
they  were,  to  him,  fellow  servants."  The 
above  question  of  fellow  servant  will  be  de- 
ferred until  we  have  passed  upon  the  third 
assignment,  which  is  as  follows:  "The  ver-. 
diet  is  contrary  to  law  and  not  supported 
by  the  evidence  herein,  for  this,  that  the 
evidence  shows  that  the  plaintiff  was  super- 
intendent of  the  compress  company,  that  tbe 
acts  in  question  were  committed  by  those 
who  were  under  his  charge  and  direction, 
and  that  no  negligent  act  was  committed  by 
the  railway  company,  or  any  of  its  employes, 
which  could  have  been  or  was  the  proximate 
cause  of  this  accident  The  evidence  fur- 
ther shows  that  It  was  usual  and  customary 
for  all  the  cars  at  the  compress,  and  on  this 
track,  to  be  bandied  under  the  direction  of 
tbe  plaintiff,  and  he  should  be  held  respon- 
sible for  the  method  and  manner  of  perform- 
ance of  the  work  by  those  under  his  charge." 

This  question  is  Independent  of  the  ques- 
tion of  fellow  servant  The  evidence  Is  that 
this  was  a  spur  track  put  in  for  the  benefit 
of  the  compress  company.  The  title  to  the 
spur  was  in  the  railway  company,  and  It  was 
a  part  of  Its  road.  In  connection  with  Its 
business,  the  railway  company  placed  its 
cars  upon  the  spur.  There  was  a  contract 
between  the  railway  company  and  the  com- 
press company  by  which  the  spur  was  con- 
structed; one  of  the  articles  providing  that 
the  railway  company  agreed  to  operate  the 
spur  track  in  connection  with  its  railroad 
and  transfer  and  move  cars,  loaded  or  emp- 
ty, to  and  from  the  plant  of  tbe  compress 
company.  It  to  clear  that  the  railway  com- 
pany owned  the  spur  as  a  part  of  its  road, 
and  did  not  divest  Itself  of  Its  control  there- 
of, or  of  its  obligation  or  right  to  operate  the 
cars  that  moved  upon  It  by  any  contract 
sanctioned  by  statute,  or  by  a  contract  of 
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any  kind,  it  wu  under  obligation  to  place 
Its  cars,  loaded  and  unloaded,  at  the  plat- 
form of  the  compress,  where,  alone,  the  flat 
cotton  could  be  unloaded,  and,  after  compres- 
sion, reloaded.  Bearing  this  In  mind,  It 
seems  plain  that  the  work  of  moving  the 
cars  on  this  spur  to  the  platform  was  a  part 
of  the  service  of  the  railway  company.  If 
this  Is  so.  It  matters  not  whether  the  work 
was  being  performed  by  one  of  Its  own 
crews,  or  by  the  employes  of  the  compress 
company  with  its  permission,  express  or  Im- 
plied. It  clearly  appears  that,  during  the 
several  months  during  which  the  spur  bad 
been  in  use,  the  practice  had  grown  up.  for 
the  compress  people,  when  they  wanted  a 
car  brought  to  the  platform,  not  to  rely  up- 
on engines  to  bring  them  In,  but  to  go  them- 
selves and  pinch  the  car  down  the  incline 
and  place  It  where  wanted.  That  this  prac- 
tice was  known  and  permitted  by  the  rail- 
way company  can  hardly  be  questioned  upon 
the  evidence,  and  It  Is  doubtful  if  there  was 
any  necessity  for  the  trial  Judge  to  submit, 
as  he  did,  such  permission  as  a  fact  to  be 
found  In  order  for  plaintiff  to  recover.  We 
therefore  hold  that  although  the  compress 
employes  moved  this  car  down,  what  they 
did  was 'an  act  done  for  and  In  the  service 
of  the  railway  company,  and  by  the  permis- 
sion of  the  railway  company;  the  last  fact 
being  based  upon  the  evidence,  and,  if  there 
was  an  issue  as  to  it,  then  upon  the  verdict 
of  the  jury  which  involved  Its  finding.  This 
conclusion  leads  to  the  further  one  that  the 
railway  company  la  liable  just  as  If  the  car 
was  being  moved  by  its  own  crew. 

We  now  revert  to  the  question  of  fellow 
servant  It  Is  undisputed  that,  although 
Gaskill  may  have  known  that  these  men, 
his  own  men,  were  engaged  in  moving  the 
car  down,  and  although  he  may  have  direct- 
ed them  to  go  and  do  this,  as  was  usual,  he 
was  not  engaged  with  them  In  doing  that 
work.  He  was  inside  the  car  that  was  then 
at  the  platform,  performing  other  duties. 
The  custom  and  practice  having  obtained  for 
the  employes  of  the  compress  company  to 
do  this  work  of  the  railway  company,  some 
one,  on  behalf  of  the  compress  company, 
would  necessarily  have  to  decide  when  cars 
were  needed  at  the  compress  and  set  them 
at  this  work,  and  that  person  would  ordi- 
narily be  the  superintendent;  but  the  mere 
fact  that  he  directed  them  to  bring  down  a 
ear  would  not  make  him  a  participant  in 
the  work  of  moving  It,  nor  make  him,  in  any 
sense,  the  employe  of  the  railway  company, 
unless  he  became  one  of  the  persons  engaged 
In  moving  it  This  he  did  not  do,  and  the 
situation  he  occupied  to  defendant  was,  In 
our  judgment  the  situation  of  a  third  per- 
son, for  whose  injury  defendant  through 
the  negligent  act  of  the  persons  moving  the 
car,  would  unquestionably  be  liable.  Plain- 


tiff's relations  to  the  compress  company,  If 
sued,  are  not  involved  In  this  case. 

The  above  remarks  require  not  only  the 
above  assignments  to  be  overruled,  but  also 
the  eighth,  seventh  and  sixth  assignments 
of  error. 

The  fourth  contends  that  the  evidence 
shows,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence.  This  mat- 
ter was  properly  submitted  to  the  jury. 

The  fifth  complains  of  the  court's  charge. 
The  grounds  of  the  propositions  advanced 
under  this  assignment  are  the  same,  In  other 
forms,  as  those  already  passed  upon. 

Judgment  affirmed. 


MILLER  v.  BLACK. 

(Court  of  Civil  Appeals  of  Texas.    June  S, 
1909.) 

1.  Sst-Off  and  Counter  claix  ({  22*)— Un- 
liquidated Demands— Tort  Action. 

Under  Sayles'  Ann.  Civ.  St.  1S97,  art. 
754,  providing  that,  if  the  suit  is  founded  on 
a  certain  demand,  defendant  cannot  set  off 
unliquidated  damages  founded  on  a  tort,  in 
an  action  for  the  value  of  corn,  etc.,  converted 
by  defendant,  which  plaintiff  claimed  belonged 
to  him  under  their  agreement,  defendant  could 
not  set  off  actual  and  exemplary  damages 
caused  by  an  assault  by  plaintiff  committed  in 
a  controversy  over  the  corn. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ii  31-33;  Dec.  Dig. 

2.  Appeal  and  Ebrob  (§  46*)  —  Decisions 
Reviewable— Amount  in  Contbovebsy. 

Under  Rev.  St.  1895,  art.  996,  giving  the 
Court  of  Civil  Appeals  appellate  jurisdiction 
of  civil  cases  of  which  the  county  court  has 
appellate  jurisdiction,  when  the  amount  in  con- 
troversy exceeds  $>100,  the  Court  of  Civil  Ap- 
peals has  no  jurisdiction  of  an  appeal  from 
the  county  court  in  a  case  originating  in  a 
justice's  conrt  Involving  less  than  that  sum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  198-200;  Dec.  Dig.  i 
46.*] 

Appeal  from  Delta  County  Court;  J.  L. 
Ratllff,  Judge. 

Action  by  C.  C.  Black  against  J.  P.  Miller 
for  the  conversion  of  property,  In  which  de- 
fendant set  up  a  counterclaim.  From  a 
Judgment  for  plaintiff  and  against  defend- 
ant on  his  counterclaim,  defendant  appeals. 
Appeal  dismissed. 

J.  L.  Young,  for  appellant  Aubrey  T. 
Stell,  for  appellee. 

BOOKHOUT,  J.  The  appellee,  O.  C. 
Black,  rented  55  acres  of  land  from  the 
appellant  J.  P.  Miller,  for  the  year  1907, 
which  was  planted  In  corn  and  cotton,  one- 
third  of  which,  under  the  contract  appel- 
lant was  to  receive  as  rent  Appellee  was 
to  gather  the  crops  and  put  the  rent  corn 
In  appellant's  barn.  Appellee,  on  January 
1,  1906,  on  which  day  he  moved  from  the 
premises,  had  not  gathered  all  the  corn  owing 
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to  the  wet  season,  but  told  appellant  he 
would  gather  It  as  soon  as  he  could  get 
time,  and  told  him  that  If  be  could  not  wait 
that  he  could  gather  the  part  due  him  as 
rent  himself.  On  January  8th,  while  appel- 
lee was  gathering  the  corn,  appellant  enter- 
ed the  field  with  horses  and  wagon  to  gath- 
er the  rent  corn.  Appellee  had  divided  the 
corn  by  gathering  10  rows  for  himself  and 
leaving  5  for  appellant,  Appellee  had  polled 
his  part  of  the  corn  and  thrown  it  In  heaps 
to  haul  away.  While  he  was  at  dinner,  ap- 
pellant continued  to  gather  the  rent  corn 
from  the  rows  left  by  appellee;  but,  con- 
cluding the  appellee  had  gathered  the  best 
corn  for  himself,  he  loaded  and  hauled 
away  some  of  the  heaps  of  corn  pulled  by 
appellee.  When  appellee  discovered  this 
fact,  he  protested  to  appellant,  who  or- 
dered appellee  from  the  field  Appellee 
refused  to  go,  and  the  controversy  continu- 
ed, resulting  in  appellee  assaulting  appellant 

This  suit  was  instituted  by  appellee  in 
the  justice  court  to  recover  of  appellant  the 
value  of  the  corn  and  cotton  converted,  al- 
leged to  be  of  the  value  of  |37,  and  for 
$25  exemplary  damages  for  converting  the 
same,  claiming  that  appellant  converted  it 
willfully  and  maliciously.  Appellant  filed 
an  answer  in  writing,  excepting  to  the 
claim  for  exemplary  damages,  and  also 
filed  a  counterclaim  for  $10  balance  due 
on  rents,  $12  for  cost  of  gathering  and 
cribbing  the  rent  corn,  $75  for  actual  dam- 
ages for  the  assault,  and  $100  exemplary 
damages  for  same,  alleging  that  the  assault 
was  at  the  time  of  and  In  connection  with 
the  alleged  conversion.  Appellee  obtained 
Judgment  in  the  justice  court  for  $25,  and 
appellant  appealed  the  case  to  the  county 
court;  and  there  appellee  filed  a  supplement- 
al petition,  and  specially  excepted  to  the 
two  items  of  damages  for  the  assault,  on 
the  ground  that  It  was  an  attempt  to  off- 
set a  claim  for  liquidated  damages  by  un- 
certain and  unliquidated  damages.  The 
court  sustained  these  exceptions,  and  struck 
out  the  plea  for  those  damages,  and  over- 
ruled appellant's  exception  to  appellee's 
claim  for  exemplary  damages.  The  trial 
In  the  county  court,  before  a  jury,  resulted 
In  a  verdict  for  $25  for  corn,  $2.46  for  cot- 
ton, and  $25  for  exemplary  damages.  Ap- 
pellant duly  filed  his  motion  for  new  trial, 
and,  when  that  was  overruled,  perfected 
his  appeal  to  this  court 

The  county  court  correctly  held  that  the 
claim  of  $75  actual  damages  and  $100  ex- 
emplary damages  for  the  assault  could  not 
be  offset  against  plaintiff's  claim  for  the 
corn  alleged  to  have  been  converted  by 
appellant  The  suit  was  based  on  a  cer- 
tain demand,  a  contract,  and  defendant 
could  not  offset  the  same  by  a  claim  for 
unliquidated  damages  founded  upon  a  tort 
Sayles'  Ann.  Civ.  St  1897,  art.  754;  Hart  v. 


Davis,  21  Tex.  411;  Duncan  r.  Hagette,  25 
Tex.  245. 

This  leaves  the  amount  In  controversy  less 
than  $100,  and,  the  case  having  originated 
in  the  justice's  court  this  court  is  without 
jurisdiction  of  the  cause.  Rev.  St  1895,  art 
996. 

It  follows  that  the  appeal  must  be  dis- 


GRAVES  t.  BROWNSON. 
(Court  of  Civil  Appeals  of  Texas.    May  28, 
1909.    Rehearing  Denied  June  23,  1909.) 

Landlord  and  Tenant  (J  48*)  —  Liabil- 
ity of  Landlord  fob  Breach  of  Con* 
tract — Damages. 

In  December,  1904,  defendant's  testator 
executed  a  lease  to  plaintiff  of  a  corner  room 
and  an  adjoining  room  to  be  used  for  a  store, 
the  term  for  the  interior  room  to  commence  on 
the  first  of  the  following  February,  and  the 
term  of  the  corner  room,  which  was  then  occo- 

Sied  by  a  firm  as  a  store,  was  to  commence 
anuary  1,  1906,  both  terms  to  expire  Jan- 
uary 1,  1009.  The  lessor  agreed  to  open  up 
arches  between  the  rooms,  so  that  they  could 
be  used  together.  On  January  30,  1905,  de- 
fendant's testator  sent  notice  to  plaintiff  that 
he  could  not  lease  him  the  comer  room,  as  be 
felt  under  obligations  to  renew  the  lease  of  the 
firm  in  possession,  and  this  notice  was  received 
by  plaintiff  February  2,  1905.  Plaintiff  there- 
after several  times  demanded  that  he  be  given 
possession  on  January  1,  1906,  of  the  corner 
room,  but  defendant's  testator  refused  to  com- 
ply with  his  demand,  and  plaintiff  subsequent- 
ly took  possession  of  the  other  room  and  kept 
a  store  In  that  room  nntil  December  81.  1905, 
when  he  removed  to  a  larger  room,  and,  after 
abandoning  the  room,  he  paid  no  rent  on  the 
same  during  the  remainder  of  the  term  speci- 
fied in  the  lease.  Held,  that  plaintiff  was  en- 
titled to  recover  as  damages  the  difference 
between  the  rent  agreed  upon  and  the  actual 
market  value  of  the  leasehold  at  the  time  the 
contract  was  made,  but  could  not  recover  mon- 
ey voluntarily  spent  on  improvements  to  be 
used  in  the  corner  room  after  he  received  the 
notice,  neither  could  he  recover  the  damages 
claimed  to  have  accrued  from  his  moving  from 
the  room  that  he  occupied  to  the  larger  build- 
ing and  .thereafter  to  other  buildings,  as  those 
damages  were  not  proximately  caused  by  the 
breach  of  the  contract ;  neither  could  he  re- 
cover profits  which  he  claims  he  would  have 
made  if  he  had  been  in  possession  and  use  of 
both  rooms,  as  such  damages  would  be  purely 
speculative  and  uncertain. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  ^Tenant,  Cent  Dig.  {  116;   Dec  Dig.  g 

Appeal  from  District  Court,  Victoria  Coun- 
ty ;  James  C.  Wilson,  Judge. 

Action  by  J.  A.  Graves  against  Catherine 
M.  Brownson.  From  a  judgment  for  plaintiff 
for  part  of  the  relief  sought  plaintiff  ap- 
peals. Affirmed. 

Lackey  &  Lewright,  for  appellant  Proc- 
tors, Vandenberge  &  Craln  and  Wilson  &  Dab- 
ney,  for  appellee. 

NEILL.  J.  J.  A.  Graves  sued  Mrs.  Brown- 
son,  Individually  and  as  residuary  devisee 
under  the  will  of  her  deceased  husband,  John 
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M.  Brownson,  to  recover  $12,500  damages  for 
a  breach  by  Mr.  Brownson  of  the  contract, 
entered  Into  between  him  and  plaintiff  on 
December  28,  1904,  which  la  set  oat  In  oar 
conclusions  of  fact  The  defendant's  answer 
contains  a  number  of  special  exceptions  to 
the  petition,  a  general  denial,  and  a  special 
plea  admitting  a  breach  of  the  contract  by 
decedent,  because  he  deemed  under  the  pe- 
culiar circumstances  confronting  him  that  It 
was  best  from  a  moral  standpoint,  that  It 
would  be  more  unjust  to  another  to  perform 
It  than  it  would  towards  defendant  to  dis- 
regard it  and  that,  before  the  term  of  the 
lease  commenced  or  any  expense  had  been 
Incurred  in  consequence,  he  notified  the  plain- 
tiff of  the  circumstances  which  impelled  him 
to  disregard  the  contract  and  Informed  him 
that  he  would  not  and  could  not  In  justice 
to  another,  deliver  him  possession  of  the  cor- 
ner storeroom,  as  he  had  agreed  to  do  by 
said  contract,  and  that  plaintiff,  having  re- 
ceived such  notification,  could  and  should 
have  avoided  incurring  all  the  items  of  the 
damages  sued  for,  save  the  difference  be- 
tween the  rent  stipulated  in  the  contract  and 
the  market  value  of  the  leasehold  estate  dur- 
ing the  time  fixed  by  the  contract  The  spe- 
cial exceptions  to  the  parts  of  plaintiff's  peti- 
tion which  alleged  the  various  Items  of  spe- 
cial damages  he  had  Incurred  by  reason  of 
the  breach  of  the  contract  were  sustained, 
the  case  tried  by  the  court  without  a  jury, 
and  judgment  was  rendered  for  the  plaintiff 
for  the  sum  of  $150,  the  difference  of  the 
contract  rental  price  of  the  premises  and 
their  reasonable  market  value  for  the  term 
of  the  lease.  The  plaintiff  has  appealed  from 
this  judgment 

Conclusions  of  Fact 
The  contract  sued  upon  is  as  follows: 
The  State  of  Texas,  County  of  Victoria. 

"This  is  a  contract  of  lease  executed  by  J. 
M.  Brownson,  the  lessor,  of  Victoria  County, 
Texas,  and  J.  A.  Craves,  the  lessee,  of  De 
Witt  County,  Texas. 

"For  the  rent  hereinafter  reserved  and 
agreed  to  be  paid  by  the  lessee  and  his  other 
undertakings,  J.  H.  Brownson  does  hereby 
demise  and  lease  to  J.  A.  Graves,  for  the 
term  stated  below,  the  following  portions  of 
the  building  now  in  part  occupied  by  A.  ft  S. 
Levy  and  the  Elks  Club  In  Victoria,  Texas, 
and  now  owned  by  7.  M.  Brownson,  to  wit: 
<a)  The  storeroom  on  the  north  side  of  the 
building,  now  unoccupied  and  formerly  oc- 
cupied by  Mrs.  H.  C.  Traylor,  together  with 
the  shelving,  counters,  and  other  fixtures 
which  the  lessor  agrees  to  place  therein,  and 
which  shall  be  placed  therein  by  him  as  fol- 
lows, by  February  1st  next,  or  as  soon  there- 
after as  practicable,  to-wit:  Plain  shelving 
on  the  two  long  sides  of  the  room,  necessary 
table  and  box  counters,  gallery  to  run  around 
the  two  sides  and  back  of  the  room  with  rail- 
ing, and  shelving  above  the  gallery.  In  ad- 
dition the  lessor  agrees  to  put  in  two  Wln- 
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dows  in  the  rear  end.  The  term  of  lease  of 
this  room  commences  on  Feb.  1st  next  and 
ends  on  January  1st,  1900.  (b)  The  store- 
room in  the  same  building,  now  occupied  by 
A.  4  S.  Levy,  being  situated  on  the  south 
side  of  the  building,  together  with  the  coun- 
ters, either  of  wood  or  of  combined  wood  and 
glass,  and  shelving  in  that  room.  The  term 
of  the  lease  of  this  room,  now  occupied  by 
A.  ft  8.  Levy,  shall  commence  on  Jan.  1st 
1906,  and  expire  on  Jan.  1st  1909.  On  or 
by  Jan.  1st  1906,  or  as  soon  thereafter  as  is 
practicable,  the  lessor  agrees  to  open  up,  be- 
tween the  two  storerooms,  the  arch  or  arches 
left  In  the  wall  and  now  bricked  up,  one  or 
all  of  them  to  be  opened  as  may  be  required 
by  the  lessee. 

"(2)  This  Is  a  lease  by  the  term  and  not 
from  month  to  month  or  year  to  year.  The 
rent  reserved  by  the  lessor  for  the  whole 
term  and  for  both  rooms  leased  Is  Five  Thou- 
sand, Four  Hundred  and  Eighty  dollars 
($5,480.00),  payable  as  follows:  Forty  dol- 
lars ($40.00)  Is  payable  on  March  1st,  1905, 
and  Forty  dollars  ($40.00)  Is  thereafter  pay- 
able on  the  first  day  of  each  month  for  the 
year  1905  and  the  first  day  of  Jan.,  1906, 
and  thereafter  as  follows:  One  Hundred  and 
Forty  dollars  ($140.00)  on  Feb.  1st  1906,  and 
One  Hundred  and  Forty  .dollars  ($140.00)  on 
each  month  thereafter  until  the  whole  is 
paid.  The  Five  Thousand,  Four  Hundred 
and  Eighty  dollars  ($5,480.00)  Is  payable  by 
these  Installments  monthly  to  the  lessor  and 
his  representatives  in  Victoria,  Texas.  And 
I,  J.  A.  Graves,  do  hereby  bind  myself,  my 
heirs  and  personal  representatives  to  prompt- 
ly pay  said  rent  according  to  the  terms  stip- 
ulated above  to  J.  M.  Brownson,  bis  heirs, 
devisees,  legatees,  and  personal  representa- 
tives, at  Victoria,  Texas. 

"(3)  It  is  expressly  agreed  between  the 
parties  that  the  leased  premises  shall  be 
used  solely  for  the  conduct  of  a  dry  goods 
business.  The  lessee  may  sublet  one  or  both 
rooms  to  be  used  only  In  the  dry  goods 
business,  provided  that  he  first -obtain  the 
consent  of  the  lessor,  which  must  be  given 
when  adequate  security  for  the  whole  rent 
contracted,  for  is  assured  to  the  lessee  and 
the  landlord's  lien  protected  by  the  assign- 
ment of  the  sublease,  or  in  some  other  suffi- 
cient way.  The  lessee  also  agrees  to  main- 
tain the  premises  in  as  good  a  condition  as 
they  will  be  when  turned  over  to  him  and  to 
repair  all  breakages;  except  that  he  shall 
not  be  responsible  for  loss  or  deterioration 
by  reason  of  the  reasonable  use  of  the  prem- 
ises, or  deterioration  due  to  the  lapse  of  time, 
and  except  that  he  shall  not  be  responsible 
for  loss  by  reason  of  breakage  of  the  outside 
plate  glass  of  the  show  windows  on  Main 
street  or  for  any  loss  due  to  the  act  of  God. 
The  lessor  further  agrees  to  give  lessee  the 
preference  at  the  expiration  of  this  lease  In 
renewing  lease. 

"And  to  the  due  and  faithful  performance 
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of  our  respective  undertakings,  the  one  to 
the  other,  we,  J.  M.  Brownson  and  J.  A. 
Graves,  do  hereby  bind  ourselves,  our  heirs 
and  executors,  and  personal  representatives. 
Executed  In  duplicate.  Witness  our  hands 
this  day  of  December,  1904. 

"[Signed]  J.  M.  Brownson. 

"J.  A.  Graves. 

"Witness  J.  M.  Brownson's  signature: 
[Signed]  J.  M.  Brownson,  Jr.  J.  A.  Graves' 
signature:    [Signed]   H.  Rlttner." 

The  defendant  Is  the  surviving  wife  of  J. 
M.  Brownson,  who  died  testate  on  or  about 
January  1,  1906.  The  defendant  has  re- 
ceived as  her  part  of  the  community  estate 
more  than  the  amount  sued  for,  and  more 
than  that  amount  as  devisee  under  her  hus- 
band's will.  After  paying  all  special  lega- 
cies and  settling  the  estate,  defendant,  as 
executrix,  has  property  of  the  estate  In  her 
possession  more  than  sufficient  to  cover  the 
amcmnt  claimed  by  plaintiff  in  this  suit  Tl'e 
plaintiff  was  willing  and  financially  able  to 
carry  out  and  observe  the  terms  of  the  con- 
tract above  copied,  and  would  have  done  so 
had  be  been  permitted  by  J.  M.  Brownson; 
but  Brownson  refused  to  give  him  possession 
of  the  corner  room  specified  In  the  contract. 
The  first  notice  plaintiff  received  of  such 
refusal  was  by  a  letter  which  is  as  follows: 
"Victoria,  Texas,  Jan'y  80,  1906.  Mr.  J.  A. 
Graves,  Cnero,  Texas — Dear  Sir:  We  have 
given  much  thought  to  Mr.  Brownson's  com- 
plications, with  regard  to  the  claim  of  your- 
self and  A.  &  8.  Levy  upon  him,  for  the  use 
of  the  property  now  rented  by  them.  It  has 
been  the  effort  of  Mr.  Brownson  and  our- 
selves to  do  Justice  as  nearly  as  possible. 
Mr.  Simon  Levy  Is  firm  in  his  denial  of  any 
notice  of  Mr.  Brownson's  Intention  to  lease 
the  property  to  you.  It  is  the  fact  that  the 
business  of  A.  ft  S.  Levy  is  identified  with 
this  stand.  They  have  occupied  it  for  a 
great  many  years.  Their  goods  are  now  in 
this  building.  It  seems  to  us  to  be  a  harsh 
and  nnnelghborly  act  not  to  recognise  their 
moral  right  to  the  use  of  the  property,  and 
they  certainly  have  this  moral  right  upon 
their  statement  of  the  case,  whatever  their 
legal  rights  may  or  may  not  be.  Tj>  rent  this 
building  over  their  heads  and  thrust  them 
out  when  they  have  paid  their  rent  faithful- 
ly, and  when  their  business  may  be  depend- 
ent upon  continuing  at  this  stand,  would  be, 
in  our  opinion,  violative  of  that  considera- 
tion and  kindly  feeling  which  should  per- 
vade all  business  transactions.  Neither  Mr. 
Brownson  nor  we  can  bring  ourselves  to  an 
absolutely  cold-blooded  view  of  the  unfortu- 
nate conditions  which  have  arisen.  If  Mr. 
Brownson  is  bound  to  Messrs.  Levy  by  a  con- 
tract legally  or  morally  enforceable,  which 
he  may  have  overlooked  when  he  contracted 
with  you,  or  if  he  was  mistaken  In  thinking 
that  he  had  given  Messrs.  Levy  notice  of 
his  proposed  contract  with  you,  then  he  has 
done  them  a  wrong,  which  it  Is  his  duty  to  | 


right  It  Is  impossible  for  bim  to  keep  his 
contract  both  with  you  and  Messrs.  Levy. 
They  are  now  occupying  the  property,  you 
are  not  occupying  it  and  do  not  propose  to 
occupy  it  for  a  year.  They  have  entered  up- 
on the  situation,  you  have  not;  they  are  com- 
mitted to  It  you  are  not  but  have  the  whole 
year  to  adjust  yourself  to  conditions.  As 
Boon  as  Mr.  Brownson  discovered  this  un- 
fortunate situation  he  did  his  utmost  to  ob- 
tain a  release  from  you.  All  possible  pres- 
sure has  been  brought  to  bear.  Tour  busi- 
ness will  be  a  new  one  in  Victoria,  and  It 
does  not  seem  to  us  to  greatly  matter  to 
you  Into  what  building  you  enter.  The 
O'Connor  building  is  a  most  excellent  one 
and  large  enough  for  the  ample  business 
which  you  propose  to  establish.  We  consid- 
er the  stand  a  good  one.  We  know  that  you 
can  obtain  it  for  a  much  less  rental  than 
that  of  the  property  upon  the  lease  of  which 
you  are  Insisting.  It  is  still  open  for  yon 
to  take  this  property  and  release  Mr.  Brown- 
son. It  is  the  duty  of  every  one  to  keep  his 
contracts  if  be  can,  but  it  is  sometimes  Im- 
possible, and  then  he  should  do  the  right 
thing  as  nearly  as  possible.  We  utterly  dis- 
agree with  you  as  to  your  right  under  these 
circumstances,  to  oust  Messrs.  Levy,  and  as 
to  your  contention  that  you  have  any  right 
to  insist  upon  a  course  of  action  pressed  up- 
on Mr.  Brownson,  and  into  which  he  was 
hurried  when  he  was  sick  and  unfit  for  busi- 
ness, and  when  that  course  of  action  will 
probably  result  in  the  ruin  of  Simon  Levy, 
a  friend  of  yours  and  a  neighbor.  If  you 
desire,  you  can  execute  your  lease,  so  far 
as  the  vacant  room  recently  occupied  by 
Mrs.  Traylor  Is  concerned;  but  we  now  noti- 
fy you  that  Mr.  Brownson  has  re-leased  the 
property  occupied  by  A.  &  S.  Levy,  and 
claimed  by  you,  to  them  for  a  term  of  two 
years  from  the  first  of  next  Jan'y,  condi- 
tioned upon  their  compliance  with  the  terms 
of  their  present  and  their  new  lease;  and 
that  we  shall  support  them,  so  far  as  we 
can,  In  maintaining  their  possession  for  the 
whole  term.  Mr.  Brownson  Is  hurrying  the 
completion  of  the  fittings  of  the  vacant  room 
in  accordance  with  his  promise  to  you.  If 
you  occupy  It  we  shall  expect  you  to  punctu- 
ally pay  the  rent  as  agreed  upon — $50  per 
month  for  the  present  calendar  year  and 
thereafter  $40  per  month  until  the  end  of 
your  lease.  We  shall  also  consider  that  you 
enter  into  possession  of  it  subject  to  the 
terms  of  this  frank  notice,  which  we  now 
give  you,  and  statement  in  advance  of  our 
purpose.  Your  purchase  of  goods.  If  any. 
were  made  with  reference  to  this  room  and 
we  feel  assured  that  no  damage  or  Incon- 
venience can  be  caused  you,  should  you  pre- 
fer to  occupy  it  rather  than  rent  the  O'Con- 
nor building,  or  any  other  vacant  store- 
room in  Victoria,  of  which  there  are  a  num- 
ber. We  have  given  this  matter  much 
thought  and  have  settled  upon  this  plan 
as  the  one  which  it  Is  our  duty  to  pursue. 
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under  all  these  circumstances,  to  avoid  the 
doing  of  what  may  be  a  great  wrong.  It  is 
final,  and  we  will  not  accept  any  change. 
We  trust  that  yon  may  yet  agree  with  us, 
that  we  are  pursuing  a  righteous  course. 
We  think  that  it  is  due  yon  that  we  should 
give  you  this  notice  In  advance  of  our  in- 
tentions so  that  you  may  have  a  year  within 
which  to  adjust  yourself  to  the  conditions 
and  avoid  any  damage.  We  hope  that  yon 
will  not  be  inconvenienced.  Mr.  Brownson's 
health  is  precarious.  The  discussion  of  this 
matter  and  worrying  over  it  has  been  dis- 
tinctly injurious  to  him.  We  ask  you  there- 
fore not  to  agitate  or  discuss  It,  at  least 
with  him.  Taking  into  consideration  the  un- 
usual character  and  the  delicacy  of  these 
complications,  Mr.  Brownson  and  the  writer 
of  this  letter  have  submitted  the  whole  mat- 
ter to  Messrs.  Proctors,  and  we  now  an- 
nounce our  common  conclusions.  Yours  tru- 
ly, [Signed]  Sam'l  B.  Dabney.  [Signed] 
Proctors." 

After  February  2,  1805,  the  date  the  letter 
was  received  by  plaintiff,  and  prior  to  Janu- 
ary 1,  1906,  plaintiff  several  times  demand- 
ed that  he  be  given  possession  on  January 
1,  1906,  of  the  corner  room,  but  his  demand 
was  refused  by  Mr.  Brownson,  who  adhered 
to  the  refusal  as  set  forth  in  the  letter.  On 
February  15,  1905,  plaintiff  took  actual  pos- 
session of  the  Inside  room,  paying  all  rentals 
due  therefor  from  February  1  to  December 
31,  1909,  and  continued  to  use  the  same 
until  then,  when,  being  in  need  of  larger 
quarters,  and  unable  to  procure  the  use  of 
the  corner  room,  he  removed  to  a  larger 
store  In  the  northern  part  of  the  city.  The 
plaintiff  voluntarily  left  the  interior  store- 
room on  December  31,  1905.  and  moved  bis 
goods  therefrom.  The  goods  were  not  mov- 
ed at  the  demand  of  defendant  nor  of  her 
husband.  Plaintiff  was  not  denied  the  occu- 
pancy of  the  inside  room,  nor  after  aban- 
doning it  has  he  ever  paid  any  rent  for  it. 
When  occupied  by  him,  It  was  as  a  store- 
room in  which  he  conducted  a  general  dry 
goods  business.  Up  to  February  2,  1905, 
when  lie  received  notice  of  the  intention  of 
Brownson  not  to  comply  with  the  contract 
as  to  the  corner  room,  plaintiff  had  never 
conducted  any  business  in  the  city  of  Vic- 
toria, nor  did  he  begin  to  do  business  there 
until  he  opened  his  dry  goods  business  in  the 
Inside  room  on -February  15, 1905. 

Conclusions  of  Law. 

1.  Under  the  first  12  assignments  of  error, 
it  is  complained  that  the  court  erred  in  sus- 
taining exceptions  to  various  items  of  dam- 
ages alleged  in  plaintiff's  petition  and  in 
not  allowing  him  to  prove  such  items.  None 
of  them  can  be  sustained;  for,  having  enter- 
ed the  interior  room  after  he  received  notice 


that  he  could  not  obtain  possession  and  use 
of  the  exterior  or  corner  room,  the  plaintiff 
cannot  recover  the  sums  of  money  he  vol- 
untarily spent  in  Improvements  made  in 
fitting  up  the  room  for  carrying  on  bis  busi- 
ness after  he  received  such  notice.  There- 
fore the  court  properly  sustained  the  excep- 
tions, and  refused  to  admit  proof  of  the 
alleged  Items. 

2.  The  various  items  of  damages  claimed 
by  plaintiff  to  have  accrued  from  his  moving 
from  the  interior  room  in  the  Brownson 
building  on  December  1,  1905,  to  the  Thom- 
as building  and  thereafter  in  moving  thence 
to  other  buildings  through  injuries  to  his 
goods  in  moving  and  expenses  Incurred  in 
repairing  such  buildings  and  putting  in  fix- 
tures, were  not  proximately  caused  by  tbe 
breach  of  the  contract,  and  too  remote  to  be 
recovered,  especially  as  the  undisputed  evi- 
dence shows  that  plaintiff  brought  such  dam- 
ages upon  himself  by  voluntarily  entering 
the  Inner  room  of  the  Brownson  building 
after  he  was  notified  that  he  could  not  get 
the  corner  room.  He  should  have  then  de- 
termined whether  he  could  carry  on  his 
business  In  the  interior  room,  and  not  have 
experimented  with  It,  and  charged  the  dam- 
ages ensuing  from  the  experiment  to  defend- 
ant, but  should  shoulder  them  himself. 
Therefore  assignments  13,  14,  15,  16,  17,  18, 
19,  20,  21,  22,  23,  and  24,  which  complain  of 
the  court's  sustaining  defendant's  special  ex- 
ceptions to  those  parts  of  plaintiff's  petition 
which  set  up  such  items,  and  of  the  court's 
failure  to  admit  proof  of  such  damages,  are 
overruled. 

&  The  17,500  profits  which  plaintiff  claims 
he  would  have  made  if  he  had  bad  posses- 
sion and  use  of  both  rooms  as  he  was  en- 
titled to  under  the  contract,  during  tbe  time 
he  occupied  the  Thomas  building  are  under 
tbe  pleadings  and  evidence  purely  specula- 
tive damages,  and  too  uncertain  to  admit  of 
recovery.  Alamo  Mills  v.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  683,  22  S.  W.  1097; 
De  La  Zerda  v.  Korn,  25  Tex.  Supp.  188; 
Praser  v.  Echo  Co.,  9  Tex.  Civ.  App.  210, 
28  S.  W.  714;  Howard  v.  Stillwell,  139  U. 
S.  199,  11  Sup.  Ct.  500,  35  L.  Ed.  147.  From 
the  evidence  it  is  clear  that  the  plaintiff 
was  only  entitled  to  recover  the  difference 
between  the  rent  agreed  upon  and  the  actual 
market  value  of  the  leasehold  estate  at  the 
time  the  contract  of  lease  was  made.  Jones 
on  Landlord  &  Tenant,  {  140.  We  therefore 
overrule  the  twenty-fifth  and  twenty-sixth 
assignments,  which  complain  of  the  court's 
sustaining  defendant's  exceptions  to  the  part 
of  the  plaintiff's  petition  that  sets  up  sucb 
item  and  in  refusing  to  allow  him  to  prove 
such  damages. 

There  is  no  error  In  the  judgment,  and  It 
is  affirmed. 
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BORDEN  et  al.  v.  FAHEY. 
(Court  of  Civil  Appeal*  of  Texas.    May  26, 

1909.    Rehearing  Denied  June  23,  1909.) 
Execution  (t  238*)— Sale— Failube  to  Com- 
ply with  Bid— Liabilities. 

Where  property  was  sold  under  foreclos- 
ure of  a  trust  deed  securing  a  debt  greater  than 
the  value  of  the  property  and  immediately 
thereafter  was  sold  on  execution  against  the 
mortgagor,  a  purchaser  at  the  execution  sale 
who  bought  under  the  impression  that  he  was 
buying  at  the  sale  under  the  trust  deed,  and 
who  refused  to  comply  with  his  bid  on  learning 
of  his  mistake,  was  not  subject  to  the  penalty 
given  by  Bev.  St.  1895,  art.  2381,  providing  that 
a  person  bidding  off  property  at  an  execution 
sale,  and  failing  to  comply  with  his  bid  shall  be 
liable  to  the  execution  plaintiff  for  20  per  cent 
of  the  value  of  the  property  so  bid  off,  as  the 
statute  gives  the  execution  plaintiff  in  such 
a  case  only  20  per  cent,  of  the  value  of  the 
property  actually  sold  as  incumbered,  and  not 
20  per  cent,  of  the  value  irrespective  of  in- 
cumbrances. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §t  662-664 ;  Dec.  Dig.  §  238.*] 

Appeal  from  District  Court,  Galveston 
County;  Root  G.  Street  Judge. 

Proceeding  by  A.  P.  Borden  and  others  as 
executors,  etc.,  against  David  Fahey.  Judg- 
ment for  defendant  and  plaintiffs  appeal. 
Affirmed. 

Stewarts  and  J.  Homer  Jones,  tor  appel- 
lants.  John  W.  Campbell,  for  appellee. 

NEILL,  J.  This  is  a  proceeding  by  mo- 
tion, as  is  provided  for  by  article  2381,  Rev. 
St  1895,  to  have  the  penalty  denounced  by 
the  statute  adjudged  against  the  appellee  on 
account  of  his  failure  to  comply  with  his  bid 
for  certain  property  at  execution  sale.  The 
court  upon  hearing  the  evidence  refused  to 
assess  the  penalty,  and  from  its  Judgment  the 
appeal  is  prosecuted. 

Appellants,  A.  P.  Borden  and  Mamie  P. 
Withers,  executor  and  executrix  of  the  es- 
tate of  A.  H.  Pierce,  deceased,  the  actors  In 
this  matter,  In  their  representative  capacity, 
on  October  20,  1902,  recovered  a  Judgment  In 
the  district  court  of  Galveston  county  against 
John  N.  Stowe,  Chas.  H.  Hughes,  and  C.  S. 
Vidor  for  the  sum  of  $2,147.23,  together  with 
Interest  and  costs  of  suit.  An  abstract  of  the 
judgment  was  duly  filed  and  recorded  in  the 
office  of  the  county  clerk  of  said  county  on 
the  25th  day  of  the  same  month  it  was  ren- 
dered. The  judgment  was  kept  alive  by  time- 
ly Issuance  of  executions,  and  on  March  20, 
1908,  a  plurles  execution  was  issued  thereon 
and  placed  in  the  hands  of  J.  F.  Moran,  con- 
stable, by  virtue  of  which  he  on  March  21st 
levied  on  all  the  right  title,  and  Interest 
which  the  defendant  therein  John  N.  Stowe 
had  In  lot  4  and  the  east  one-half  of  lot  3, 
block  562,  and  the  Improvements  thereon,  In 
the  city  of  Galveston,  on  October  20,  1902,  or 
at  any  time  thereafter,  and  advertised  the 
same  for  Bale  according  to  law,  and.  In  ac- 
cordance with  the  advertisement  on  Tuesday 


May  5,  1908,  he  offered  the  property  for  sale 
in  compliance  with  the  advertisement  At 
the  sale  It  was  struck  off  to  the  appellee, 
David  Fahey,  at  $1,050;  his  being  the  highest 
and  best  bid  therefor.  Afterwards,  on  May 
11,  1908,  a  deed  was  tendered  by  the  con- 
stable, who  made  the  sale  to  Fahey  and  de- 
mand made  on  him  for  the  amount  of  bis 
bid.  He  refused  to  accept  the'  deed  or  to  pay 
the  sum  of  money  which  he  bid  for  the  prop- 
erty. Whereupon  the  property  was  readver- 
tlsed  and  sold  the  next  succeeding  sale  day  to 
another  party  for  the  sum  of  $625.  At  the 
time  of  the  sale  at  which  it  was  struck  off  to 
appellee,  the  value  of  the  entire  property  was 
$8,000,  the  interest  of  Stowe  being  an  undi- 
vided one-eighth  thereof.  There  was  a  deed 
of  trust  on  the  property  made  by  Stowe  on 
October  11, 1902,  which  was  duly  recorded  on 
the  20th  of  that  month  on  his  interest  to  se- 
cure Mrs.  Cora  P.  Gulwest  in  the  payment  of 
the  sum  of  $1,500,  evidenced  by  his  promis- 
sory note  to  her,  with  Interest  at  8  per  cent 
per  annum.  About  noon  of  the  day  of  the 
constable's  sale,  and  Just  before  it  was  made, 
his  one-eighth  interest  in  the  property  was 
sold  under  said  deed  of  trust  which  was  a 
prior  lien  to  plaintiffs'  Judgment  and  bought 
in  by  Mrs.  Gulwest  for  the  sum  of  $1,000. 
The  appellee  had  been  informed  that  such 
sale  would  be  made  on  that  day,  and  went  to 
the  courthouse  for  the  purpose  of  bidding 
for  the  property  at  the  sale  under  the  trust 
deed.  But  the  sale  had  been  made  Just  be- 
fore he  got  there,  which  fact  he  never  knew 
until  after  the  property  was  knocked  off  to 
him  at  the  constable's  sale.  He  was  not  pres- 
ent when  the  constable  read  the  execution 
and  announced  he  would  sell  the  property  by 
virtue  of  it  having  necessarily  stepped  aside 
for  purposes  of  his  own ;  but  on  his  return, 
the  constable  was  crying  bids  on  the  proper- 
ty, the  bid  just  called  being  for  $1,000  made 
by  one  of  plaintiffs'  counsel,  and  being  in- 
formed that  it  was  the  property  upon  which 
said  deed  of  trust  was  given,  ignorant  of  the 
fact  that  it  had  been  sold  thereunder,  and  un- 
der the  belief  that  the  sale  was  being  made 
under  the  deed  of  trust  Instead  of  by  virtue 
of  an  execution,  he  In  good  faith  raised  the 
bid  from  $1,000  to  $1,050,  which  was  accepted 
by  the  constable  and  the  property  struck  off 
to  him.  The  lots  sold  were  owned  in  undi- 
vided Interest  by  about  eight  parties;  their 
title  having  been  taken  in  the  name  of  Stowe 
for  convenience.  And  the  title  so  stood  In 
his  name  on  the  records  of  deeds  of  the  coun- 
ty from  the  time  of  their  purchase,  subject 
to  a  recorded  vendor's  lien  of  about  $2,000. 
Stowe's  original  interest  was  one-fourth,  one- 
half  of  which  he  conveyed  by  absolute  deed 
to  Mrs.  Gulwest,  and  on  the  other  half,  one- 
eighth  of  the  whole,  he  had  given  the  deed  of 
trust  under  which  it  was  sold  at  trustee's 
sale,  as  before  stated.  Both  these  convey- 
ances were  duly  recorded  before  plaintiffs' 


•For  other  case*  see  game  topic  and  section  NUMBER  la  Deo.  ft  Am.  Diss.  1907  to  data,  *  Reporter  Indexes 
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Judgment  was  recovered,  and  such  was  the 
state  of  the  record  at  the  time  the  abstract  of 
It  was  recorded.  It  was  for  the  reason  of 
the  prior  sale  made  on  the  same  day  under 
the  deed  of  trust  that  appellee  refused  to 
accept  the  deed  tendered  by  the  constable  and 
pay  the  amount  of  his  hid.  It  is  thus  seen 
that  Stowe's  interest  in  the  property,  Incum- 
bered by  a  deed  of  trust  for  $1,500,  was  only 
one-eighth  of  the  property  levied  upon  by  vir- 
tue of  the  execution,  and  that  a  purchaser 
under  the  execution  would  only  take  by  vir- 
tue of  his  purchase  an  equity  of  redemption 
to  such  interest.  The  total  value  of  the  en- 
tire property  at  the  time  of  sale  being  $8,000, 
the  value  of  the  one-eighth  interest  of  Stowe 
was  $1,000,  a  sum  $500  less  than  the  debt 
secured  by  the  prior  lien,  which  would  render 
the  equity  of  redemption  valueless.  The  rule 
of  caveat  emptor  applies  In  execution  sales; 
but  it  is  held  that  article  2381,  Rev.  St  1895, 
does  not  mean  by  the  words  "twenty  per  cent 
of  the  value  of  the  property  thus  bid  off"  the 
value  of  the  property  unincumbered,  unless 
it  be  unincumbered;  but  that  it  relates  to 
what  Is  really  sold.  And,  if  it  be  so  incum- 
bered that  the  sale  passes  a  right  of  no  value, 
no  recovery  can  be  had  under  said  article. 
Towell  v.  Smith  (Tex.  Civ.  App.)  55  S.  W. 
186. 

Therefore  the  judgment  is  affirmed. 


TERRELL  WHOLESALE  GROCERY  CO.  v. 
CHRISTIAN  PEPER  TOBAC- 
CO CO. 

(Court  of  Civil  Appeals  of  Texas.   June  5, 

1009.) 

Trial  (|  287*)  —  Instbuctions  —  Bjjbden  of 
Proof. 

It  in  error  to  instruct  that  the  defendant, 
having  the  harden  of  proof,  must  establish  bis 
case  by  a  preponderance  of  evidence  to  the  "sat- 
isfaction" of  the  Jury.  i 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  548-551;  Dec.  Dig.  i  237.*] 

Appeal  from  Kaufman  County  Court; 
Thomas  R.  Bond,  Judge. 

Action  by  the  Christian  Peper  Tobacco 
Company  against  the  Terrell  Wholesale  Gro- 
cery Company.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

C  M.  Crumbaugh,  for  appellant 

BOOKHOUT,  J.  The  appellee,  the  Chris- 
tian Peper  Tobacco  Company,  sued  the  appel- 
lant the  Terrell  Wholesale  Grocery  Company, 
on  a  sworn  account  to  recover  the  sum  of 
$100.78  for  certain  tobaccos  alleged  to  have 
been  sold  and  delivered  to  appellant  Appel- 
lant denied  the  account  under  oath,  and  al- 
leged that  the  goods  sued  for  were  sold  to  it 
with  the  express  understanding  and  agree- 
ment that  said  goods  were  to  take  the  place 
of  and  be  in  lieu  of  certain  damaged  and  un- 
salable goods  then  in  the  stock  of  appellant 
The  cause  was  first  tried  In  the  Justice  court 


and  appellee  recovered  judgment  for  $100.73, 
and  appellant  appealed  to  the  county  court 
of  Kaufman  county,  Tex.,  and  there  a  ver- 
dict was  rendered  by  the  jury  in  appellee's 
favor  for  $100.73.  Upon  the  court  overruling 
appellant's  motion  for  new  trial  it  perfected 
an  appeal  to  this  court 

The  cause  must  be  reversed  because  of  er- 
ror In  the  court's  charge  wherein  the  jury 
were  instructed  as  follows:  "After  the  plain- 
tiff has  made  out  its  case  from  a  preponder- 
ance of  the  evidence  to  your  satisfaction, 
then  the  law  shifts  the  burden  of  proof  on 
the  defendant  to  establish  by  a  preponderance 
of  the  evidence  to  your  satisfaction  the  de- 
fense set  up  by  the  defendant  In  its  answer, 
and,  if  you  should  find  from  a  preponderance 
of  all  the  evidence  before  you  that  at  the 
time  defendant  purchased  the  tobacco  of 
plaintiff  that  plaintiff's  salesman  or  agent 
agreed  to  take  up  certain  damaged  tobacco 
that  defendant  then  had  in  stock,  and  you 
should  further  find  from  a  preponderance  of 
the  evidence  before  you  that  said  parties 
agreed  that  such  damaged  tobacco  should  be 
received  by  plaintiff  in  exchange  for  like 
quality  of  good  tobacco,  then  in  that  event 
you  will  allow  defendant  credit  on  plaintiff's 
account  sued  on  for  whatever  amount  the 
evidence  shows  to  your  satisfaction  that  such 
damaged  tobacco  comes  to."  It  was  error 
to  instruct  the  jury  that  the  burden  of  proof 
was  on  the  defendant  to  establish  by  a  pre- 
ponderance of  evidence  "to  your  satisfaction" 
the  defense  Bet  up  by  defendant  In  its  an- 
swer. Railway  Co.  v.  Bartlett,  81  Tex.  42, 
18  8.  W.  638;  Baines  v.  Ullmann  et  al.,  71 
Tex.  537.  9  S.  W.  543;  Emerson  v.  Mills,  83 
Tex.  885,  18  S.  W.  808. 

For  this  error,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


MICHAEL  v.  RABB. 
(Court  of  Civil  Appeals  of  Texas.   June  16, 
1909.    Rehearing  Denied  July  8,  1909.) 

1.  Appeal  and  Ebbob  (|  1040*)— Review— 
Harmless  Brboe— Pleading— Exceptions. 

Error  in  overruling  an  exception  to  matters 
pleaded  is  harmless,  where  the  court  does  not 
submit  them  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enw^  Cent  Dig.  |{  4098-4105;  Dec.  Dig.  I 

2.  Pleading  (f  433*)— Defects  and  Objec- 
tions—Ajder  by  Judgment. 

Judgment  having  been  rendered  in  plain- 
tiff's favor  on  an  issue  raised  by  a  petition  in 
intervention,  it  is  unnecessary  to  Inquire  wheth- 
er the  court  erred  in  overruling  his  exception 
to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1451 ;  Dec.  Dig.  f  433.*] 

3.  Husband  and  Wife  (f: 270*)— Community 
Property  —  Actions  —  Pleading  —  Issues 
and  Proof. 

A  husband's  right  to  sue  for  money  alleg- 
ed to  be  community  property  may  be  defeated 
by  proof  that  it  was  his  wife's  separate  proper- 
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ty  by  virtue  of  an  agreement  between  tbem,  and 
such  proof  Is  admissible  under  a  general  denial 
without  pleading  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  I  980;  Dec.  Dig.  I  270.*] 

4.  Tbial  (I  192*)— Instructions— Province 
of  Court  and  Jury  — Assumption  as  to 
Facts. 

It  is  the  duty  of  the  court,  in  submitting 
the  case,  to  state  the  actual  amount  involved, 
when  the  fact  is  established  by  undisputed  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  432;  Dec.  Dig.  i  192.*] 

5.  Trial  (f  192*)— Instructions— Issues. 

Matters,  though  pleaded,  which  are  estab- 
lished by  uncontroverted  evidence,  should  be  as- 
sumed as  facts  without  submitting  them  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  432;  Dec.  Dig.  §  192.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; A.  W.  Seeligson,  Judge. 

Action  by  Philip  Michael  against  Sigmund 
Rabc.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

C.  K.  &  H.  K.  Breneman,  for  appellant 
Carlos  Bee,  for  appellee. 

NETLL,  J.  Philip  Michael  sued  Sigmund 
Robe  on  a  demand  for  money.  His  petition 
contains  two  counts,  the  hrst  of  which  al- 
leges that  plaintiff  deposited  with  defend- 
ant $1,000,  of  which  defendant  had  repaid 
bim  $500,  leaving  a  balance  due  him  of  $500, 
which  he  demanded  of  defendant,  but  which 
defendant  refused  to  pay  blm.  In  the  sec- 
ond count  he  alleged  that  defendant  was  In- 
debted to  him  In  the  sum  of  $1,400,  being 
the  reasonable  value  of  services  rendered  de- 
fendant at  his  request,  by  Hattle  Rabe  Mi- 
chael, plaintiffs  wife,  sb  a  servant,  clerk, 
and  saleswoman,  for  a  period  of  14  months, 
which  defendant,  after  demand,  had  refused 
to  pay  him.  The  defendant  answered  by  a 
general  denial,  and  specially:  That,  dur- 
ing the  time  plaintiff  alleges  that  the  serv 
ices  were  rendered  by  his  wife,  who  was 
the  daughter  of  the  defendant,  she  was  en- 
gaged as  a  clerk  In  defendant's  store  and 
deposited  with  defendant,  at  various  times, 
out  of  her  earnings,  sums  of  money  aggre- 
gating about  the  sum  of  $1,000,  which  mon- 
ey was  held  by  defendant  for  her;  that  in 
April,  1905,  defendant,  at  the  Instance  and 
request  of  plaintiffs  wife,  paid  plaintiff,  ont 
of  said  sum  of  money  deposited  by  her, 
$500,  which  was  expended  by  him  and  his 
wife  In  purchasing  household  furniture  for 
their  housekeeping;  that  afterwards,  about 
July  1,  1905,  the  plaintiff  and  his  wife  sep- 
arated and  have  ever  since  lived  apart, 
and  since  that  time  the  plaintiff  sold  and 
disposed  of  the  furniture  so  purchased  with 
the  money  earned  by  his  wife,  and,  without 
paying  her  any  part  of  It,  kept  It  all  him 
self;  that  after  their  separation  plaintiff's 
wife,  being  absolutely  dependent  upon  her 
own  efforts  for  a  support  requested  and  re- 


ceived from  defendant  the  balance  of  said 
money,  $500,  earned  by  and  due  her.  defend- 
ant paying  the  same  to  her  believing  that 
she  had  the  right  to  it,  not  only  because  she 
had  earned  It,  but  because  of  the  separation 
between  her  and  plaintiff;  that  the  compen- 
sation, in  the  way  of  commissions  on  sales 
made  by  her,  allowed  his  wife  for  her  serv- 
ices, was  understood  and  agreed  to  and  ac- 
quiesced In  by  plaintiff;  and  that  defend- 
ant owes  neither  plaintiff  nor  ber  anything. 
The  plaintiffs  wife,  who  had  obtained  a  di- 
vorce from  him  pending  the  suit,  and  whose 
name  by  the  decree  had  been  changed  from 
his  to  "Hattle  Grace  Rabe,"  Intervened  In 
the  suit,  claiming  that  the  money  sued  for 
was  of  her  separate  property,  and.  In  the 
event  of  plaintiffs  recovery,  she  asked  Judg- 
ment against  him  for  the  sum  of  $500.  The 
case  was  tried  before  a  Jury,  to  whom  it 
was  submitted  upon  special  Issues,  and  up- 
on their  findings,  together  with  the  undis- 
puted facts  shown  by  the  pleadings  and  evi- 
dence, the  court  rendered  Judgment  against 
the  plaintiff  In  favor  of  the  defendant  and 
In  plaintiffs  favor  as  against  the  intervener. 

These  facts  were  shown  either  by  admis- 
sions In  the  pleadings  or  indisputable  evi- 
dence, and  were  Incorporated  In  the  Judg- 
ment, viz.:  (1)  That  plaintiff,  Philip  Mi- 
chael, and  the  intervener,  Hattle  Oraee. 
Rabe,  were  lawfully  married  on  April  30, 
1898,  and  lived  together  until  August,  1905; 
(2)  that  plaintiff  and  intervener  were  legal- 
ly divorced  on  November  18,  1907;  and  (3) 
that  there  was  no  abandonment  of  the  in- 
tervener by  the  plaintiff.  These  facts  were 
found  by  the  Jury,  upon  Bpecial  issues  sub- 
mitted by  the  court,  vis.:  (1)  That  Hattle 
Grace  Rabe  made  a  contract  with  defend- 
ant, Sigmund  Rabe,  for  her  services,  where- 
by the  defendant  agreed  to  pay.  and  baa 
paid  her.  5  per  cent,  commissions  on  all 
sales  made  by  ber.  In  addition  to  board  and 
lodging  for  herself  and  plaintiff;  (2)  that 
plaintiff  knew  of  and  acquiesced  In  said  con- 
tract; (3)  that  a  portion  of  said  savings  of 
Hattle  Grace  Rabe  were  deposited  with  de- 
fendant, and  all  of  the  savings  were  with- 
drawn by  Intervener  and  given  to  plaintiff, 
except  $450,  before  plaintiff  and  Intervener 
separated;  (4)  that  defendant  pcld  to  inter- 
vener $430,  which  bad  been  deposited  with 
htm  from  ber  savings,  in  good  faith,  under 
the  belief  that  the  sum  of  money  legally  be- 
longed to  her;  (5)  that  the  plaintiff  agreed 
with  Intervener  that  said  $450  remaining  on 
deposit  with  defendant  should  belong  to 
her;  and  (6)  that  plaintiff  deposited  no  mon- 
ey with  defendant.  We  find  that  the  evi- 
dence Is  sufficient  to  warrant  the  findings  of 
the  Jury. 

Conclusions  of  Law. 

1.  Inasmuch  as  the  matters  alleged  in  de- 
fendant's first  amended  original  answer. 


•For  other  cases  lee  same  topic  sad  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Tex.) 


WILLIAMS  t.  HENNBPIBLD. 


667 


against  which  the  exception  in  plaintiff's 
first  amended  supplemental  petition  was  di- 
rected, were  not  submitted  to  the  jury,  the 
action  of  the  court  in  overruling  the  excep- 
tion does  not  furnish  a  predicate  for  an  as- 
signment of  error;  for.  If  it  should  be  con- 
ceded that  the  exception  was  valid,  the  fail- 
ure of  the  court  to  submit  the  alleged  facts 
to  which  the  exception  was  directed  was 
tantamount  to  sustaining  such  exception. 

2.  Since  judgment  was  rendered  in  plain- 
tiff's favor  against  the  intervener,  the  ques- 
tion as  to  whether  the  court  erred  In  over- 
ruling his  exceptions  to  her  petition  in  in- 
tervention becomes  purely  academic.  A 
final  judgment  in  one's  favor  certainly  Is  of 
more  value  to  him  than  an  interlocutory  or- 
der of  the  court  sustaining  an  exception  he 
has  taken  to  his  adversary's  pleadings;  for 
when  such  an  exception  Is  sustained  the 
pleading  may  be  amended,  but  when  such 
a  judgment  is  obtained  the  matter  is  ended. 

3.  Plaintiff's  right  to  recover  the  money 
sued  for  depended  upon  bis  proving  that  it 
was  the  community  property  of  himself  and 
wife.  Any  evidence  that  would  go  to  prove 
that  it  was  the  wife's  separate  property 
would  defeat  his  right  of  action  and  could 
be  Introduced  by  defendant  under  bis  gen- 
eral denial  without  being  specially  pleaded. 
If,  then,  plaintiff  agreed  with  his  wife  that 
money  she  had  earned  and  deposited  with 
defendant  (which  the  evidence  showed  was 
$450)  should  belong  to  her,  such  money  be- 
came, by  virtue  of  such  agreement,  her  sep- 
arate property,  and  defendant  could,  under 
bis  general  denial,  prove  such  agreement  In 
defense  of  plaintiff's  action.  Therefore  we 
overrule  plaintiff's  ninth  assignment  of  er- 
ror, which  complains  of  the  court's  submit- 
ting the  issue  as  to  such  an  agreement  be- 
tween plaintiff  and  bis  wife,  upon  the  ground 
that  such  agreement  was  not  pleaded  by  the 
defendant. 

4.  When  the  pleadings  of  the  parties  al- 
lege that  the  sum  of  money  in  controversy 
is  greater  than  the  sum  which  the  undis- 
puted evidence  shows  is  really  Involved,  It 
Is  the  duty  of  the  court,  in  submitting  the 
case,  to  state  the  actual  amount  Involved. 
Therefore,  as  the  evidence  indisputably  prov- 
ed that  only  $450  was  really  Involved  In  the 
suit,  the  court  did  not  err  in  assuming  in 
its  charge  that  such  sum  was  really  the  sub- 
ject of  the  controversy. 

6.  We  overrule  all  assignments  which 
complain  of  the  court's  refusal  to  submit 
other  Issues  than  those  stated  in  its  charge 
to  the  jury;  for  the  reason  that  those  sub- 
mitted were  all  the  material  Issues  which 
arose  from  the  pleadings  and  the  evidence. 
Matters,  though  pleaded,  which  are  indis- 
putably established  by  the  uncontroverted 
evidence,  should  be  assumed  as  facts,  with- 
out submitting  them  to  the  finding  of  the 
Jury. 


Our  conclusions  of  fact  dispose  of  those 
assignments  of  error  which  complain  of  the 
jury's  findings  being  contrary  to  the  evi- 
dence. 

There  is  no  error  in  the  judgment,  and  it 
Is  affirmed. 


WILLIAMS  v.  HENNEFIELD.t 
(Court  of  Civil  Appeals  of  Texas.   June  16, 
1009.    On  Rehearing,  July  3,  1909.) 

1.  Appeal  and  Ebbob  (|  994*)  —  Review  — 
Questions  ot  Pact— Cbedibilitt  op  Wit- 
nesses. 

It  is  the  province  of  the  jury  to  pass  on 
the  credibility  of  witnesses,  and  the  verdict  will 
not  be  disturbed  merely  because  the  witness  on 
whose  testimony  it  is  based  was  contradicted 
by  several  witnesses  testifying  against  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3902 ;  Dec.  Dig.  g  994.*] 

2.  Evidence  (|  598*)— Sufficiency— Numebi- 
cal  preponderance. 

A  preponderance  of  evidence  is  not  created 
by  the  number  of  witnesses  alone. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2450;  Dec  Dig.  8  598.*] 

3.  Masteb  and  Servant  (J  107*)— Injuries 
to  Sebvant— Appliances. 

A  master  is  liable  for  injuries  caused  by 
a  defective  window  sill  customarily  used  by  his 
servants  with  his  knowledge  and  acquiescence 
to  stand  on  while  performing  their  duty  to  oil 
machinery,  though  the  sill  was  not  primarily 
intended  to  be  used  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  178,  179,  199-200,  212, 
254,  255;  Dec.  Dig.  $  107.*] 

4.  Masteb  and  Servant  (J  235*)— Injuries 
to  Servant—  Contbibutoby  Negltoence. 

A  servant  required  to  oil  machinery  is  not 
charged  with  the  duty  of  discovering  defects  in 
a  window  sill  customarily  used  in  performing 
the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  710-722;  Dec.  Dig.  f 

5.  Masteb  and  Sebvant  (§  231*)— Injubies 
to  Sebvant— Contbibutort  Negligence. 

A  servant  may  act  upon  the  assumption 
that  an  appliance  is  properly  constructed  for 
the  purpose  for  which  the  master  permits  it  to 
be  used. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §$  675-677;  Dec.  Dig.  $ 
231.*] 

On  Rehearing. 

6.  Masteb  and  Sebvant  (|  278*)— Injubies 
to  Sebvaht— Actions— Sufficiency  of  Evi- 
dence. 

Evidence,  in  an  action  for  injuries  to  a 
servant  caused  by  defects  in  a  window  sill  cus- 
tomarily used  when  oiling  machinery,  held  suf- 
ficient to  sustain  a  finding  that  it  was  so  used 
with  the  master's  knowledge  and  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  278.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; J.  L.  Camp,  Judge. 

Action  by  George  Hennefield  against  O. 
E.  Williams.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Geo.  B.  Taliaferro,  for  appellant  Nat  B. 
Jones  and  Davis  &<  Lipscomb,  for  appellee. 
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FLY,  3.  This  la  a  suit  for  damages  aris- 
ing from  personal  injuries  alleged  to  have 
been  sustained  by  appellee  through  the  neg- 
ligence of  appellant  iu  having  a  defective 
window  sill  upon  which  appellee  was,  in 
performance  of  his  duties  in  oiling  the  ma- 
chinery, compelled  to  stand,  and  which  gave 
way  and  caused  him  to  fall,  and  while  fall- 
ing his  right  hand  was  forced  through  the 
glass  of  a  window  and  badly  injured.  The 
cause  was  tried  by  Jury  and  resulted  in  a 
verdict  and  Judgment  for  appellee  in  the 
sum  of  $5,000. 

The  evidence  Justified  findings  by  the  Jury 
that  appellee  was  in  March,  1907,  an  em- 
ploye of  appellant,  and  It  was  his  duty  to 
oil  certain  machinery  located  over  the  dry 
pan,  In  what  was  known  as  the  "dryhouse," 
in  the  brick  manufacturing  plant  of  appel- 
lant, and,  the  machinery  being  too  high  to 
be  reached  and  oiled  by  appellee  while 
standing  on  the  floor,  he,  following  the  usu- 
al method  used  by  appellant's  employes  in 
oiling  the  machinery,  and  In  pursuance  of 
his  duty,  stood  upon  a  window  sill  near  by 
to  oil  said  machinery,  and  while  so  engaged 
the  window  gave  way,  and  appellee  was 
thrown  against  the  window  and  sustained 
serious  and  permanent  Injuries  to  his  hand 
and  arm.  The  fall  and  injuries  were  caus- 
ed by  the  window  sill  being  decayed  and 
being  insecurely  fastened.  The  condition  of 
the  sill  was  the  result  of  negligence  on  the 
part  of  the  appellant.  Appellee  was  not 
negligent  in  getting  upon  the  window  sill; 
that  being  the  usual  and  customary  way 
employed  in  oiling  the  machinery.  These 
conclusions  from  the  facts  dispose  of  the 
first,  second,  third,  and  fourth  assignments 
of  error,  which  assail  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  It  may  be 
conceded,  as  stated  by  appellant,  that  the 
only  evidence  Introduced  by  appellee  to  sus- 
tain his  case  was  his  own  testimony,  and 
that  It  was  opposed  and  contradicted  by  the 
evidence  of  appellant,  his  son,  and  three  of 
his  present  employes  and  a  former  employe. 
It  Is  the  peculiar  statutory  right  and  pre- 
rogative of  the  Jury  to  decide  upon  the  cred- 
ibility of  witnesses  and  the  weight  of  their 
testimony,  and  If  they  choose  to  credit  a 
witness,  although  he  may  be  contradicted  by 
a  score  of  other  witnesses,  an  appellate 
court  cannot,  on  that  ground  alone,  disturb 
the  verdict.  A  preponderance  of  evidence 
is  not  created  by  the  number  of  witnesses 
alone.  If  such  a  rule  prevailed,  a  Just  and 
true  man  would  be  at  the  mercy  of  an  un- 
scrupulous opponent,  who  would  seek  and 
doubtless  find  witnesses  ready  and  willing 
to  support  his  case.  Truth  may  be  In  the 
custody  of  one  man,  while  the  multitude 
may  be  testifying  falsely  against  him  and 
demanding  his  crucifixion.  There  is  noth- 
ing Improbable  in  the  story  related  by  ap- 
pellee as  to  the  manner  In  which  he  was 
injured,  and,  if  he  is  to  be  credited,  he  was 


engaged  in  oiling  the  machinery  in  the  man- 
ner usually  employed  by  the  son,  son-in-law, 
and  other  employes  of  appellant.  It  is  true 
that  the  window  was  not  primarily  intended 
to  be  used  as  a  means  of  reaching  a  posi- 
tion in  which  to  oil  the  machinery;  but,  if 
its  use  for  that  purpose  occurred  with  the 
knowledge  and  acquiescence  of  appellant, 
he  will  be  held  liable  for  damages  arising 
from  its  defects.  Labatt,  Mast  &  Serv.  {  28. 

The  duty  of  inspecting  the  window  did 
not  devolve  upon  appellee,  and,  unless  he 
knew  of  the  unsafe  condition  of  the  win- 
dow, he  was  not  guilty  of  negligence  in  us- 
ing it  in  the  way  it  was  customarily  used 
by  the  employes  of  appellant.  Railway 
O'FIel,  78  Tex.  486,  15  S.  W.  83;  Bonnet  t. 
Railway,  89  Tex.  72,  88  S.  W.  834;  Railway 
v.  Bingle,  91  Tex.  287,  42  S.  W.  971;  Rail- 
way v.  Hannig,  91  Tex.  347,  43  S.  W.  608. 
Such  being  the  law,  the  court  properly  refus- 
ed charges  which  made  it  the  duty  of  ap- 
pellee to  discover  defects  in  the  appliances 
furnished  him  by  bis  master.  The  duties 
devolving  upon  appellee  did  not  necessarily' 
charge  him  with  the  duty  of  discovering 
defects  In  the  window  sill.  Says  the  Su- 
preme Court  in  the  Hannig  Case:  "We  un- 
derstand the  law  to  be  that,  when  the  serv- 
ant enters  the  employment  of  the  master, 
he  has  the  right  to  rely  upon  the  assump- 
tion that  the  machinery,  tools,  and  appli- 
ances with  which  be  is  called  upon  to  work 
are  reasonably  safe,  and  that  the  business 
is  conducted  in  a  reasonably  safe  manner. 
He  is  not  required  to  use  ordinary  care  to 
see  whether  this  has  been  done  or  not  He 
does  not  assume  the  risks  arising  from  the 
failure  of  the  master  to  do  his  duty,  unless 
he  knowB  of  the  failure  and  the  attendant 
risks,  or  In  the  ordinary  discharge  of  his  own 
duty  must  necessarily  have  acquired  the 
knowledge."  This  disposes  of  the  fifth  and 
sixth  assignments  of  error. 

There  was  no  testimony  tending  to  show 
that  appellee  knew  that  there  was  a  defect 
In  the  window  sill,  or  that  there  was  any 
danger  in  getting  upon  It  to  oil  the  machine- 
ry, and  the  court  properly  refused  to  give 
the  charges,  the  refusal  of  which  is  com- 
plained of  in  the  seventh  and  eighth  as- 
signments of  error. 

The  ninth  assignment  of  error  cannot  be 
sustained.  The  court  did  not  err  in  not 
placing  the  duty  upon  appellee  to  use  ordi- 
nary care  In  discovering  the  defect  in  the 
window  sill.  No  such  duty  devolved  upon 
him;  but  he  was  authorized  to  act  upon  the 
assumption  that  it  was  properly  constructed 
for  the  purposes  for  which  appellant  permit- 
ted it  to  be  used. 

The  Judgment  is  affirmed. 

On  Rehearing. 

It  Is  contended  by  appellant  that  It  was 
not  shown  that  the  window  was  customarily 
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used  is  the  way  appellee  used  it,  and  that 
"there  Is  no  word  of  evidence  in  the  record 
to  show  that  appellant  knew  of  any  such 
custom  if  it  existed."  This  assertion  is 
made  in  utter  disregard  of  the  testimony 
of  appellee,  who  swore:  "Mr.  Stein,  the 
foreman,  is  the  first  one  I  had  seen  oil  It  in 
that  way.  I  had  seen  him  oil  the  shafting 
on  the  window  sill  and  dry'  pan  quite  often. 
Be  was  there  from  the  time  I  was  employ- 
ed up  to  about  four  months  before  I  was 
Injured.  1  can't  say  exactly  how  many 
times  a  day  during  this  12  or  14  months  1 
had  seen  him  do  It  A  number  of  times  a 
day  that  thing  had  to  have  oil.  When  the 
thing  was  running  a  solid  month,  that  would 
be  26  days  out  of  the  month.  I  saw  him  do 
it  daily.  After  Mr.  Stein  went  away,  I  saw 
the  foreman,  Earl  Williams,  Mr.  Williams' 
son,  oil  the  shafting  up  there.  I  saw  him  a 
number  of  times  a  day.  He  stood  on  the 
same  place  I  did,  the  same  situation."  The 
Jury  was  Justified  in  finding  that  a  thing 
was  customarily  done  in  a  certain  way  that 
had  been  done  that  way  several  times  a 
day  for  18  months.  It  had  reached  a  chronic 
stage,  if  appellee  can  be  credited,  and  the 
jury  credited  him. 

As  to  appellant's  knowledge  of  and  pre- 
sumptive acquiescence  in  the  custom  that 
had  been  established  In  regard  to  oiling  the 
machinery,  appellee  testified:  "I  have  seen 
Mr.  Williams  in  the  room  when  bis  son  oiled 
the  shaft  that  way.  I  can't  Bay  how  often. 
Sometimes  Mr.  Williams  would  be  there; 
then  again  wouldn't  Bee  him  for  a  week. 
I  couldn't  say  how  many  times.  It  was 
quite  a  number  of  times  though.  •  •  • 
I  testified  awhile  ago  that  I  oiled  that  shaft 
with  one  foot  in  the  window  and  the  other 
on  the  machinery  several  times  in  the  pres- 
ence of  defendant,  0.  E.  Williams.  I  did 
that  often.  *  *  *  The  way  I  oiled  the 
shaft  was  the  only  way  it  could  have  been 
done.  It  would  have  been  physically  im- 
possible for  me  to  oil  that  shaft  without 
getting  up  in  the  window."  Appellant  made 
no  denial  of  the  fact  that  the  window  was 
used  as  appellee  stated  it  was,  and  neither 
did  any  other  witness.  The  evidence  was 
sufficient  to  Justify  the  Jury  in  finding  that 
appellant  knew  of  the  customary  and  habit- 
ual use  to  which  the  window  was  put,  and 
that  he  acquiesced  in  such  use. 

If,  as  testified  by  appellee,  it  was  impos- 
sible to  perform  the  duty  of  oiling  the  ma- 
chinery without  using  the  window,  bb  ap- 
pellee used  It,  appellant  would  be  liable  be- 
cause the  requirement  of  the  performance  of 
a  duty  which  could  only  be  performed  by 
the  use  of  a  certain  instrumentality  was 
presumptive  evidence  of  the  master's  au- 
thority to  use  that  Instrumentality.  Labatt 
Mast  A  Serv.  p.  63,  I  26. 

The  motion  for  rehearing  is  overruled. 


JOT  v.  HATFIELD. 
(Court  of  Civil  Appeals  of  Texas.   May  22, 
1909.) 

Appeal  and  Ebbob  (f  493*)— Justice  Coubt 

Appeal— Jurisdiction. 

An  appeal  from  a  Judgment  of  the  county 
court,  on  appeal  from  a  justice  of  the  peace, 
will  be  dismissed,  in  the  absence  of  an  affirma- 
tive showing  in  the  record  that  the  county  court 
had  jurisdiction  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2326;  Dec.  Dig.  1  493.*] 

Appeal  from  Kaufman  County  Court; 
Thos.  H.  Bond,  Judge. 

Action  by  W.  O.  Hatfield  against  M.  A. 
Joy.  From  a  Judgment  for  plaintiff  on  ap- 
peal from  a  Justice  of  the  peace,  defendant 
appeals.  Dismissed. 

T.  L.  Stanfleld,  for  appellant 

TALBOT,  J.  This  suit  was  instituted  in 
the  Justice's  court  of  Kaufman  county,  by  the 
appellee  against  the  appellant,  to  recover  the 
sum  of  |50.  The  appellant  answered  in 
that  court,  and  filed  a  plea  in  reconvention 
or  cross-action  for  the  sum  of  $200.  The 
record  filed  in  this  court  does  not  show  what 
action  was  taken  in  the  justice's  court  If 
the  case  was  tried  in  that  court  and  Judg- 
ment rendered  for  either  party,  and  an  ap- 
peal taken  to  the  county  court,  it  does  not 
appear.  .It  is  not  shown  that  a  transcript 
of  the  proceedings  had  in  the  justice's  court, 
if  any,  were  filed  In  the  county  court  Nor 
does  the  record  show  that  any  appeal  bond 
or  affidavit  in  lieu  thereof  was  filed  in  the 
Justice's  court,  appealing  the  case  to  the 
county  court  In  other  words,  there  is  noth- 
ing In  the  record  sent  to  this  court  to  show 
how  the  county  court  acquired  Jurisdiction 
of  the  case;  and,  in  the  absence  of  an  af- 
firmative showing  that  that  court  had  Juris- 
diction of  the  cause,  this  court  has  none,  and 
the  appeal  must  be  dismissed.  Railway  Co. 
v.  Jordan  (Tex.  Civ.  App.)  83  S.  W.  1105; 
Penn  Fire  Ins.  Co.  v.  Pounders  (Tex.  Civ. 
App.)  84  8.  W.  666. 

The  record  failing  to  show  Jurisdiction  in 
the  county  court,  the  appeal  is  dismissed  at 
appellant's  cost 


MBLCHER  et  al.  v.  SUPER. 
(Court  of  Civil  Appeals  of  Texas.  June  2, 1909. 
Rehearing  Denied  June  23,  1909.) 

1.  Homestead  (§  137*)— Allowance  to  Wid- 
ow in  Lieu  of  Homestead. 

Where  a  husband  and  wife  had  a  homestead 
on  her  separate  property,  the  wife  on  surviving 
the  husband  was  not  entitled  to  an  allowance 
out  of  his  property  in  lieu  of  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  |  137.*] 

2.  Homestead  (I  181%*) —Abandonment  — 
Question  fob  juby. 

On  application  by  a  widow  for  an  allow- 
ance out  of  her  husband's  estate  in  lieu  of  home- 
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stead,  evidence  held  to  justify  submission  to  the 
jury  of  the  question  whether  the  husband  and 
wife  had  a  homestead  which  they  had  not  aban- 
doned in  the  separate  property  of  the  widow. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |  401;  Dec  Dig.  i  181%.*] 

Appeal  from  District  Court,  Harris  Comi- 
ty; Chas.  E.  Ashe,  Judge. 

Judicial  settlement  of  the  estate  of  Peter 
Bauniann,  Jr.  From  a  Judgment  of  the  dis- 
trict court  on  appeal  from  the  county  court 
denying  the  application  of  Emma  Baumann 
Melcher  for  the  setting  apart  to  her  of  cer- 
tain real  estate  in  lieu  of  homestead  on  ob- 
jections of  John  Super,  a  creditor  of  the  es- 
tate, Mrs.  Melcher  and  others  appeal.  Af- 
firmed. 

E.  P.  &  Otis  K.  Hamblen,  for  appellants. 
Tharp  &  Whitehead,  for  appellee. 

NEILL,  J.  In  October,  1905,  Peter  Bau- 
mann, Jr.,  who  resided  In  Houston,  Tex., 
died  Intestate,  leaving  surviving  his  wife, 
Emma  Baumann,  neither  .he  nor  she  hav- 
ing any  children.  On  May  0,  1906,  Mrs.  Bau- 
mann was  appointed  administratrix  of  the 
estate,  and  returned  an  Inventory  showing 
the  following  real  estate  only  belonging  to 
the  estate:  "An  80-acre  interest  in  land  out 
of  the  320  acres  of  the  John  Mark,  assignee 
of  Pierce  Sullivan,  survey,  situated  In  Harris 
County,  Texas,  and  appraised  at  $700.00.  Al- 
so personal  property  appraised  at  $50.00." 
No  other  property  was  shown  by  the  inven- 
tory. The  appellee,  John  Super,  held  a  claim 
against  the  estate  for  five  hundred  and  odd 
dollars,  which  was  duly  approved  by  the  ad- 
ministratrix and  allowed  by  the  county 
judge,  and  duly  entered  upon  the  claim  dock- 
et of  the  county  court  as  a  fourth-class  claim 
against  said  estate,  which  claim  is  unpaid. 
Emma  Baumann  in  her  Individual  capacity 
as  surviving  wife  of  Peter  Baumann,  Jr., 
applied  to  the  county  court  to  have  the  80 
acres  of  land  set  apart  to  her  in  lieu  of  ex- 
empt property,  averring  that  at  the  time  of 
the  death  of  Baumann  she  and  he  had  no 
homestead,  and  did  not  have  all  the  articles 
exempt  by  the  law  to  the  family.  She  asked 
that  the  land  be  set  aside  to  her  in  lieu  of 
a  homestead  and  such  exempt  property,  al- 
leging that  there  were  no  funds  belonging 
to  the  estate  out  of  which  the  allowance 
could  be  made,  and  that  such  land  was  the 
only  property  of  the  estate.  John  Super 
contested  the  application,  averring  as  his 
grounds  of  contest  that  he  was  a  creditor  of 
the  estate,  and  that  Baumann  and  his  wife 
had  a  homestead  other  than  the  80  acres  in- 
ventoried at  the  time  of  his  death.  He  also 
alleged  that  the  applicant  had  ample  means 
from  insurance  money  on  her  husband's  life 
snd  other  property.  Pending  the  proceed- 
ings, the  administratrix  married  John  Mel- 
cher, and  thereupon  Super  set  up  the  mar- 
riage, and  contended  that,  on  account  of  It, 


she  was  not  entitled  to  such  exemptions. 
The  application  and  contest  was  heard  by 
the  county  court,  and  an  order  entered  sec- 
ting  aside  the  80  acres  to  the  surviving  wife 
in  ilea  of  homestead  and  other  exempt  prop- 
erty. From  this  order  Super  appealed  to 
the  district  court,  where  the  Issue  as  to 
whether  Baumann  and  wife  had  a  home- 
stead at  the  time  of  the  former's  death  was 
submitted  to  the  Jury;  and,  upon  a  verdict 
being  returned  in  favor  of  the  contestant 
upon  the  issue,  the  court  rendered  Judgment 
refusing  to  set  aside  to  the  applicant  the 
80  acres  in  lieu  of  a  homestead.  The  ap- 
peal Is  from  that  part  of  the  Judgment 

The  first  assignment  complains  that  the 
court  erred  in  refusing  to  peremptorily  in- 
struct the  Jury  to  return  a  verdict  in  fa- 
vor of  Mrs.  Emma  Melcher,  as  requested  in 
a  special  charge  submitted  by  her.  Under 
this  assignment,  it  is  first  contended  that. 
If  it  be  assumed  appellant  and  her  deceased 
husband  did  have  a  homestead  on  her  sep- 
arate property  at  Houston  Heights,  she 
was  nevertheless  entitled  under  the  law  to 
a  homestead  in  her  husband's  estate,  and. 
in  the  absence  of  such  homestead,  to  an  al- 
lowance in  lieu  thereof.  This  contention  is 
refuted  by  the  case  of  Ball  v.  Lowell,  56 
Tex.  584,  where  it  is  said:  "The  intention 
of  the  Legislature  was  to  provide  out  of  the 
assets  of  the  deceased  a  homestead  for  the 
family,  if  they  bad  none,  and  not,  as  in  a 
case  like  the  present,  to  provide  an  allow- 
ance In  lieu  of  that  which  already  existed. 
An  allowance  can  be  given  In  lieu  of  that 
which  has  no  existence,  but  it  would  be  a 
perversion  of  the  term  to  give  It  In  lieu  of 
that  which  already  has  an  existence." 

Again,  it  Is  contended  under  this  assign- 
ment that  the  undisputed  evidence  showed 
that  at  the  time  of  Bnumann's  death  he  and 
bis  wife  had  no  homestead  of  any  character 
on  any  property,  community  or  separate, 
and  that,  therefore,  his  surviving  wife  was 
entitled  to  the  allowance  prayed  for.  If  the 
undisputed  evidence  were  as  asserted  by 
appellants,  it  would  follow  that  the  peremp- 
tory instruction  to  find  for  Mrs.  Melcher  on 
the  issue  of  homestead  should  have  been  giv- 
en. But  there  was  evidence  which  showed 
that  Baumann  and  his  wife  at  one  time  liv- 
ed on  certain  lots  in  Houston  called  the 
"Heights  property,"  the  title  to  which  was 
taken  In  her  name,  though  not  in  such  way 
as  the  deed  would  show  It  was  her  separate 
estate,  and  that  the  title  to  this  property 
stood  at  the  time  of  Baumann's  death  just 
as  it  was  when  he  and  bis  wife  occupied  it 
The  evidence  shows  that  they  moved  off  the 
property  about  three  years  before  the  hus- 
band's death,  having  occupied  it  for  about 
three  months,  and  never  lived  on  It  after- 
wards. This,  we  believe,  raised  the  issue  of 
homestead,  which  the  court  in  Its  charge 
submitted  to  the  Jury  as  follows:    "If  you 
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believe  from  the  evidence  that  Peter  Ban- 
maim,  Jr.,  and  wife  moved  upon  the  Houston 
Heights  lots,  and  occupied  the  same  as  a 
place  of  residence,  but  If  700  further  be- 
lieve from  the  evidence  that  when  they  left 
said  property  that  they  did  so  with  the  In- 
tention of  permanently  abandoning  the  same, 
and  with  the  Intention  of  never  again  oc- 
cupying the  same  as  a  homestead,  then  you 
are  Instructed  on  the  Issue  of  homestead 
that  your  verdict  should  be  In  favor  of  the 
widow  of  the  said  Peter  Baumann,  Jr.,  Mra. 
Emma  Melcher,  and,  If  you  so  believe,  you 
will  say  for  your  verdict :  'We,  the  Jury,  on 
the  Issue  of  homestead  find  in  favor  of  Mrs. 
Emma  Melcher.'  If,  on  the  other  band,  you 
believe  from  the  evidence  that  Peter  Bau- 
mann, Jr.,  moved  upon  the  Houston  Heights 
lots  and  occupied  same  as  a  place  of  residence 
for  himself  and  family,  and  that  when  be  left 
said  lots  with  his  family  that  he  did  not  do 
so  with  the  intention  of  permanently  aban- 
doning the  same  as  a  home,  but  with  the  in- 
tention of  again  returning  to  and  occupying 
the  same  as  a  home,  then  in  such  event,  on 
the  issue  of  homestead,  you  will  find  in  fa- 
vor of  the  contestant,  John  Super,  and  say 
for  your  verdict:  'We,  the  Jury,  on  the  Is- 
sue of  homestead  find  In  favor  of  the  con- 
testant, John  Super.'"  The  verdict  was: 
"We,  the  Jury,  on  the  issue  of  homestead 
find  in  favor  of  the  contestant  John  Super." 
No  complaint  is  made  of  the  charge  submit- 
ting such  Issue,  except  that  it  should  not 
have  been  submitted  at  all.  The  pleadings 
raised  the  Issue,  and  we  are  not  prepared  to 
say  that  the  evidence  did  not  authorize  its 
submission,  nor  that  the  evidence  is  insuffi- 
cient to  snpport  the  verdict. 

The  effect  of  what  we  have  said  in  con- 
sidering the  propositions  under  the  first 
assignment  of  error  is  to  dispose  of  all 
the  others  adversely  to  appellants. 

The  Judgment  is  affirmed. 


MORRIS  v.  SHEPARD. 
(Court  of  Civil  Appeals  of  Texas.  June  5, 1909. 
Rehearing  Denied  June  26,  1909.) 

Mechanics'  Liens  (J  92*)— Right  to  Fobe- 
cxosuRE. 

Defendant,  an  illiterate  negro  woman,  de- 
sired to  Improve  her  cottage,  and  plaintiff  prom- 
ised to  lend  her  $350  for  that  purpose.  There- 
upon she  executed  her  notes  tor  that  sum  to 
a  contractor  and  also  a  lien  on  the  lot.  Plain- 
tiff paid  the  contractor  $100  of  the  sum  promis- 
ed, agreeing  to  furnish  more,  and  the  notes  were 
transferred  to  him ;  he  discounting  them  $G0. 
He  furnished  only  $23  more  to  the  contractor, 
who,  after  tearing  the  roof  from  the  house,  re- 
fused to  continue  the  work,  and  defendant  was 
compelled  to  hire  the  work  done  by  another 
person,  paying  for  the  work  and  the  lumber. 
Held,  that  plaintiff  in  a  suit  on  the  notes  waa 

f>roperly  denied  a  foreclosure  of  the  lien  on  the 
ot. 

TEd.  Note.— For  other  cases,  Bee  Mechanics' 
Liens.  Cent  Dig.  |  123 ;  Dec.  Dig.  I  92.»] 


Error  from  District  Court,  Dallas  County ; 
Thos.  F.  Nash,  Judge. 

Action  by  O.  W.  Morris  against  Carrie 
Shepard.  From  a  Judgment  granting  inade- 
quate relief,  plaintiff  brings  error.  Affirmed. 

W.  H.  Allen,  for  plaintiff  in  error.  Wm. 
H.  Atwell,  for  defendant  in  error. 

RAINEY,  C.  J.  Plaintiff  In  error  brought 
this  suit  to  recover  on  certain  promissory 
notes  executed  by  Carrie  Shepard,  and  to 
foreclose  a  contractor's  lien  on  a  certain  resi- 
dence and  lot  in  the  city  of  Dallas.  The  de- 
fendant pleaded  non  est  factum,  and  that,  if 
said  lien  "is  in  existence,  it  was  secured  by 
fraud  and  by  overreaching  this  defendant, 
and  by  taking  advantage  of  her  Illiteracy  and 
by  false  promises  and  untrue  statements," 
etc.  Upon  a  trial  without  a  Jury  Judgment 
was  rendered  for  $110  in  favor  of  plaintiff, 
but  a  foreclosure  of  the  lien  was  denied. 

One  assignment  of  error  is  presented  by 
plaintiff  in  error,  and  that,  In  substance,  is 
that  the  court  erred  in  not  foreclosing  the 
lien  upon  the  lot  While  the  notes  and  con- 
tractor's Men  appear  regular  on  their  faces, 
we  are  of  the  opinion  that  the  lower  court  In 
refusing  to  foreclose  the  lien  reached  the 
Justice  of  the  case,  though  as  to  the  moneyed 
Judgment  a  finding  for  a  less  sum  would 
have  been  warranted  under  the  evidence. 
The  evidence  shows:  That  Carrie  Shepard 
is  an  illiterate  negro  woman,  a  widow,  sup- 
porting two  small  children.  That  she  owned 
and  lived  in  a  two-room  cottage  on  the  lot 
in  controversy.  Desiring  to  re-cover  the  cot- 
tage and  add  three  rooms  thereto,  Morris 
promised  to  loan  the  money,  $350,  for  that 
purpose,  and  thereupon  she  executed  her  sev- 
eral promissory  notes  to  one  Henry  Jones, 
a  negro  carpenter,  and  executed  a  Hen  on 
the  lot  upon  the  faith  of  Morris'  promise 
that  be  would  furnish  the  money  with  which 
to  make  such  improvements.  Morris  paid  to 
Jones  $100,  agreeing  to  furnish  more  and  the 
notes  were  transferred  to  Morris,  he  dis- 
counting them  $00.  At  another  time  he  paid 
Jones  $25,  but  failed  to  furnish  any  more. 
Jones  went  to  work,  tore  the  roof  off  the  cot- 
tage, and  did  some  little  work,  but  quit  the 
Job,  as  Morris  refused  to  furnish  any  more 
money,  and  Carrie  Shepard  had  to  employ 
another  party  to  complete  the  Job;  she  pay- 
ing for  the  work  and  all  the  lumber  bills, 
for  which  she  never  received  a  cent  from 
Morris.  She  received  from  Jones  $20  of  the 
$100,  which  she  paid  for  an  abstract  of  the 
lot  upon  the  statement  of  Jones  that  it  was 
necessary,  which  statement  was  evidently  in- 
spired by  Morris.  One  of  the  excuses  made 
by  Morris  for  not  furnishing  more  money 
was  that  Jones  owed  him  money.  The 
amount  owed  Morris  by  Jones  was  $15  on  a 
horse  and  buggy.  Jones  testified:  "When  I 
signed  the  mortgage,  I  owed  him  $15.    I  do 
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not  know  haw  much  I  paid  him  for  that,  but 
I  think  It  was  $80  or  $90,  and  he  took  out 
In  Interest  over  $60  on  that  $15."  Breedlove, 
a  disinterested  witness,  stated  that  Morris, 
Jones,  and  Shepard  came  to  see  him  about 
the  lumber  bill,  and  Morris  told  him  he 
would  pay  the  bill,  and,  as  Morris  was  a 
stranger  to  him,  he  wanted  references.  Mor- 
ris called  him  to  one  side,  about  80  yards 
from  Jones  and  Carrie  Shepard,  and  told  him 
in  an  undertone  that  the  situation  was  Just 
this:  "Now,  I  owe  this  money  and  I  will 
pay  It,  but  Jones  owes  me  a  note,  and  I 
am  trying  to  collect  my  note  out  of  this 
money."  That  the  principal  and  Interest 
amounted  to  $70,  which  he  thought  was  a 
good  deal  more  than  the  original  note,  and 
he,  Morris,  stated  the  interest  he  was  charg- 
ing was  15  per  cent  per  month.  Morris 
never  paid  blm  the  bill.  Carrie  Shepard 
paid  the  bills  at  different  times,  part  -of  it 
by  washing.  Thus  it  will  be  seen  that  Mor- 
ris secured  the  notes  of  $350,  being  out 
therefor  about  $125,  of  which  Carrie  Shep- 
ard had  paid  back  $40.  He  had  taken  the 
notes  at  a  discount  of  $60,  and  is  now  try- 
ing to  foreclose  a  Hen  on  Carrie  Shepard's 
house,  excluding  the  discount  of  $60,  for 
$165,  for  which  he  has  not  a  shadow  of 
right 

We  think  the  conclusion  Is  warranted  that 
Carrie  Shepard  was  grossly  deceived  In  the 
transaction ;  that  Morris  at  the  time  the  con- 
tract was  entered  Into  did  not  intend  to  fur- 
nish near  all  the  money  promised,  but  intend- 
ed to  furnish  as  little  as  possible,  get  back  all 
he  could  and  then  foreclose  the  lien,  and  buy 
In  the  property,  anticipating  that  Carrie 
Shepard  would  not  be  able  to  pay  It  off. 
Morris'  conduct  was  so  grossly  unjust  and 
inequitable  that  he  should  not  be  allowed  to 
take  such  an  advantage  of  a  poor,  Illiterate 
washerwoman,  and  the  courts  should  not 
lend  aid  in  furthering  such  an  unconscion- 
able scheme.  The  lower  court  was  right  In 
refusing  to  foreclose  the  Hen. 

The  Judgment  is  affirmed. 


HERTZBERG  v.  SAN  ANTONIO  TRAC- 
TION CO.t 
(Court  of  Civil  Appeals  of  Texas.    June  16, 
1909.  Rehearing  Denied  July  3,  1909.) 

1.  Tbial  (I  191*)  —  Instructions— Assump- 
tion of  Fact. 

The  court,  In  Instructing  on  contributory 
negligence,  can  assume  as  a  fact  that  plaintiff's 
act  contributed  to  the  injury,  only  where  it  is 
so  directly  related  to  the  result  aa  to  have  nec- 
essarily contributed  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f|  420-431;  Dec  Dig.  f  101.*] 

2.  Caebikbs  ({  333*)— Passengers— Contrib- 
utory Negligence. 

A  passenger  going  on  a  street  car  platform 
to  alight  could  assume  that  the  platform  was 


safe,  and  that  she  could  safely  step  on  any  part 

of  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1385,  1386;  Dec.  Dig.  |  333.*] 

3.  Cabbiebs  (I  346*)— Pasbenoebb— Injtjries- 
—  Sufficiency  of  Evidence  —  Contbibtj  - 
toby  Negligence. 

In  an  action  for  injury  to  a  street  car  pas- 
senger by  catching  her  foot  in  a  crack  in  the 
platform  while  she  was  stepping  from  it  to  the 
step  in  alighting,  evidence  held  to  sustain  a  find- 
ing of  negligence  by  her  in  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  §  1401 ;  Dec  Dig.  |  346.*] 

4.  Cabbiebs  (I  339*)— Injubies— Pabskngebs- 

— CONTIBUTORY  NEGLIGENCE. 

Where  plaintiff  negligently  miscalculated  the 
distance  from  the  platform  to  the  first  step  in 
alighting  from  a  street  car  so  as  to  catch  and 
hold  her  heel  in  a  crack  in  the  edge  of  the  plat- 
form in  stepping  down,  causing  her  to  wrench 
her  leg.- her  negligence  proximately  contributed 
to  her  injury  so  aa  to  bar  a  recovery. 

[B3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1353 ;  Dec.  Dig.  i  339.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; A.  W.  Seeligson,  Judge. 

Action  by  E.  F.  Hertzberg  against  the 
San  Antonio  Traction  Company.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Carlos  Bee,  for  appellant  Ogden,  Brooks- 
&  Napier,  for  appellee. 

JAMES,  O.  J.  Appellant  sued  for  dam- 
ages for  alleged  injury  to  his  wife,  a  pas- 
senger on  appellee's  railway.  The  petition, 
alleged  that  a  portion  of  the  plank  which 
constituted  the  car  platform  was  broken* 
leaving  a  place  about  two  Inches  wide  and, 
about  two  inches  long,  and  that  In  alight- 
ing from  the  platform  the  heel  of  Mrs. 
Hertzberg's  shoe  caught  in  the  broken  place, 
causing  her  to  be  thrown  backward  with 
such  force  as  to  cause  the  heel  of  her  shoe- 
to  be  pulled  off  and  to  be  held  in  said  bro- 
ken place,  resulting  in  her  Injury.  The  de- 
fendant pleaded  general  denial,  and  alleged 
that  if  Mrs.  Hertzberg  was  injured,  It  was 
caused  by  her  own  negligence  In  having  on> 
an  unusually  high-heeled  shoe,  and  also  la- 
the manner  In  which  she  alighted  from  the 
car.  There  was  a  verdict  for  the  defend- 
ant 

We  are  unable  to  sustain  the  third  as- 
signment of  error,  which,  in  substance,  la- 
titat the  verdict  is  against  the  evidence  and 
against  the  overwhelming  preponderance 
thereof.  We  conclude,  upon  the  evidence  in- 
this  record,  that  it  was  sufficient  to  support 
a  finding  either  that  defendant  was  not  neg- 
ligent or  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  appeal  binges  upon  the  second  assign- 
ment of  error,  which  reads:  "The  court 
erred  in  its  charge  to  the  jury  In  paragraph 
3  of  said  charge,  as  follows:  'If  you  be- 
lieve from  the  evidence  that  plaintiff's  wife 
was  guilty  of  negligence  in  the  manner  In. 
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which  she  alighted  from  the  car  at  the  time 
and  under  the  circumstances  she  did,  then 
jou  are  Instructed  to  find  for  the  defendant 
And  negligence,  as  used  in  this  paragraph, 
Is  meant  the  failure  to  use  ordinary  care, 
and  by  ordinary  care  is  meant  such  care  as 
a  person  of  ordinary  prudence  would  have 
used  under  like  circumstances' — because  In 
said  charge  the  court  failed  to  charge  the 
jury  that  the  negligence  of  the  wife  of  the 
plaintiff,  If  so  found,  must  have  contributed 
to  the  injury,  or  have  been  a  contributory 
cause  of  it,  thus  requiring  a  greater  degree 
of  care  than  was  required  of  the  defend- 
ant In  paragraph  2  of  the  charge."  It  will 
be  seen  that  the  charge  directed  a  verdict 
for  the  defendant.  If  the  Jury  found  that 
Mrs.  Hertz  berg  was  guilty  of  negligence  In 
the  manner  in  which  she  alighted  from  the 
car  under  the  circumstances,  assuming  that 
If  she  was  so  negligent,  It  contributed  to 
her  Injury.  The  point  Is  that  the  instruc- 
tion was  erroneous  In  not  submitting  to  the 
Jury  the  question  whether  or  not  such  neg- 
ligence contributed  to  her  Injury. 

It  is  only  where  the  act  necessarily  Is  so 
directly  and  Intimately  related  to  the  result 
as  necessarily  to  have  contributed  to  It  that 
the  court  Is  authorized  to  assume  the  fact. 
Mrs.  Hertzberg  testified  to  the  occurrence 
as  follows:  "I  stood  on  the  platform  and 
threw  a  package  I  had  In  my  hand  to  my 
little  girl,  who  bad  already  gotten  off,  and, 
as  I  put  my  left  foot  down  in  the  act  of 
getting  off  the  car,  the  heel  caught  In  a  de- 
fective place  In  the  platform  of  the  car, 
and  Mrs.  Scholas,  who  was  right  back  of  me, 
caught  me  by  the  shoulder  as  I  was  in  the 
act  of  falling,  and  by  doing  so  gave  me  time 
to  hold  on  to  the  bar  on  the  side  of  the  car, 
and  thus  broke  the  fall,  but  did  not  break 
the  force  with  which  I  came  down  on  my 
right  leg.  My  heel  caught  in  the  place  on 
the  platform.  The  hole  was  about  two  Inch- 
es at  the  fartherest  part  and  narrowed  back 
in  a  V  shape,  and  in  putting  down  my  foot 
the  heel  of  my  shoe  caught  so  that  It  was 
torn  off  of  the  shoe.  I  came  down  with 
such  force  on  my  right  leg  that  it  stunned 
me  entirely.  •  •  •  The  board  protruded 
over  this  step,  and  the  hole  was  Just  about 
large  enough  to  hold  the  heel  and  stick  there 
until  the  car  started  off.  The  plank  of  the 
platform  was  worn  away  between  two 
cracks  so  as  to  make  that  V  shape.  When 
I  stepped  in  this  place  or  hole  of  the  plat- 
form, I  was  In  the  act  of  getting  off  the  car. 
The  crack  in  the  platform  was  right  on  the 
edge.  The  board  came  out  and  was  worn 
into  a  Y  shape,  and  the  crack  reached  to 
the  edge  of  the  platform.  The  wide  place 
of  the  crack  was  in  front  The  car  was 
standing  perfectly  still  when  I  was  com- 
pelled to  hop  down  the  steps.  I  hopped 
down  onto  the  first  step,  and  then  on  the 
next  one,  and  then  onto  the  ground,  and  my 
heel  was  still  caught  I  was  going  to  de- 
scend just  as  I  ordinarily  would,  and  was 


going  to  take  hold  of  the  hand  rail;  bat, 
as  I  missed  the  footing  of  my  left  foot  reach- 
ing the  step  or  destination  I  had  intended 
it  for,  It  threw  me  forward.  I  was  stand- 
ing with  both  feet  on  the  platform  and  had 
hold  of  nothing,  as  I  did  not  get  hold  of  the 
handhold.  I  started  to  fall  when  I  started 
to  step  down  on  the  step  and  my  heel 
caught  I  was  standing  entirely  on  the  plat- 
form, and  was  just  going  to  take  hold  of 
the  hand  bar,  and  threw  my  bundle  to  my 
little  girl  In  order  to  hold  my  dress  and  hold 
on  to  the  bar,  and  while  doing  that  was 
going  to  step  forward  to  put  down  my  left 
foot  I  was  perfectly  unconscious  that  I 
was  putting  my  left  foot  down  when  It 
caught  on  that  place  on  the  car,  and,  when 
I  noticed  the  foot  would  not  go  down  on 
the  step,  It  threw  me  forward,  and  Mrs. 
Scholz  caught  me  by  the  shoulder."  The 
case  that  plaintiff  thus  presented  by  her 
testimony  was  that  as  she  was  in  the  act 
as  she  purposed,  of  stepping  from  the  plat- 
form to  place  her  left  foot  on  the  next  step 
below,  she  did  not  extend  her  foot  far  enough 
out  to  miss  the  platform;  but  her  heel  came 
down  an  inch  or  so  upon  the  edge  of  the 
platform,  and  the  heel  of  her  shoe  being 
caught  and  held  In  the  V-shaped  crack  trip- 
ped her  and  brought  on  her  Injury. 

The  railway  company,  In  having  the  plat- 
form with  the  crack  in  It  may  have  been 
guilty  of  negligence.  This  may  have  caus- 
ed the  Injury,  and  still  it  may  not  have  been 
the  sole  cause.  If  Mrs.  Hertzberg  was  guilty 
of  negligence  in  stepping  as  she  did  in  the 
act  of  alighting.  It  may  have  been  a  con- 
curring cause  of  her  injury.  Undoubtedly 
the  jury  could  have  considered  that  It  was 
not  the  act  of  a  careful  person,  the  car  be- 
ing still,  to  not  be  more  deliberate  than  she 
was  in  moving  to  the  next  step.  True  she 
had  the  right  to  assume  that  the  platform 
was  safe,  and  that  she  could  put  her  foot 
down  upon  It  anywhere  without  exposing 
herself  to  danger;  but  upon  the  case  as 
made  by  her  testimony  she  threw  her  body 
forward  in  the  movement  to  the  next  step, 
and  miscalculated  where  she  was  stepping, 
and  placed  her  left  foot  upon  the  platform 
when  she  thought  she  was  placing  it  up- 
on the  step.  The  jury  could  have  found  that 
this  misstep  or  miscalculation,  which  was 
hers,  was  not  the  exercise  of  ordinary  care 
under  the  circumstances.  The  jury  could 
also  have  considered  that  to  a  person  shod 
as  Mrs.  Hertzberg  was,  and  stepping  as  she 
did  with  her  heel  on  the  edge  of  the  plat- 
form as  she  moved  forward,  the  accident 
would  have  happened,  even  had  there  been 
no  crevice  in  the  platform.  What  would 
constitute  ordinary  care  on  her  part  under 
the  circumstances,  was  a  question  for  the 
Jury,  and  we  entertain  no  doubt  whatever 
that  the  jury  were  fully  warranted  by  the 
evidence  in  finding  her  guilty  of  negligence 
In  her  act  of  alighting.  The  question,  how- 
ever, Is:    Did  plaintiff  have  the  right  to 
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have  It  submitted  to  the  Jury,  for  them  to 
say,  whether  or  not  her  negligence  contrib- 
uted to  her  Injury?  The  conduct  of  plain- 
tiff, around  which  her  contributory  negli- 
gence centered  in  the  matter  of  her  alight- 
ing, was  this  misstep.  She  claimed  and 
testified  that  the  wrench  she  sustained  pro- 
ceeded directly  from  it,  and  we  are  unable 
to  see  how  it  could  be  claimed  that  it  did 
not  contribute  to  It,  and,  if  It  was  a  neg- 
ligent act  why  It  would  not  bar  a  recovery. 
We  therefore  conclude  that  the  assignment 
should  be  overruled. 

Appellant  seems  to  contend,  also,  that  the 
instruction  was  erroneous,  because  the  court 
had  charged  in  paragraph  2  that  In  order 
for  plaintiff  to  recover,  the  Jury  was  to  find 
that  defendant  bad  been  negligent,  and  that 
such  negligence  contributed  to  plaintiff's  In- 
Jury.  Hence  it  was  unfair  and  discrim- 
inatory to  not  give  plaintiff  the  benefit  of  a 
similar  charge  when  it  came  to  the  issue  of 
contributory  negligence.  We  confess  that 
what  is  fair  for  one  ought  to  be  fair  for 
the  other;  but  there  is  no  assignment  of  er- 
ror attacking  paragraph  No.  2.  Appellant 
practically  asserts  that  it  was  right,  and, 
because  It  was  right,  the  charge  on  contrib- 
utory negligence  ought  to  have  been  framed 
to  correspond  with  It  in  all  particulars. 

Not  believing  there  was  any  error  In  the 
latter  charge,  the  Judgment  is  affirmed. 


BOARD  OF  MEDICAL  EXAMINERS  OP 

TEXAS  v.  TAYLOR  et  al. 
(Court  of  Civil  Appeals  of  Texas.   June  3, 
1909.   Rehearing  Dented  June  24,  1909.) 

1.  Mandamus  ft  3*)— State  Officebs— Deter- 
mination—Review. 

Where  a  state  board  of  medical  examiners 
place  sucb  a  construction  on  the  law  as  to  de- 
prive a  citizen  of  an  unquestionable  legal  right 
under  circumstances  that  the  citizen  has  no 
right  to  appeal  and  no  other  remedy,  a  court 
having  jurisdiction  to  issue  mandamus  may  re- 
view such  determination  on  such  writ. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  20-27 ;  Dec.  Dig.  S  8.*] 

2.  Physicians  and  Suboeons  (§  6*)— Licen- 
ses—"Verification." 

Acts  1907,  p.  225.  c.  123,  |  6,  declares  that 
within  a  year  after  the  passage  of  the  act  all 
medical  practitioners  practicing  under  previous 
laws,  and  not  having  received  a  license  from 
the  State  Medical  Board,  shall  present  to  the 
board  evidence  of  the  existence  and  validity 
of  their  diplomas  or  valid  existing  licenses,  and 
shall  receive  from  the  board  a  verification  li- 
cense. Held,  that  the  word  "verification,"  as 
there  nsed,  meant  to  confirm  or  to  substantiate 
something  already  done  involving  a  duty  to  as- 
certain toe  genuineness  and  valid  existence  of 
a  license  previously  granted  by  lawfully  author- 
ized boards,  the  identity  of  the  person,  etc.  (cit- 
ing Words  and  Phrases,  vol.  8,  pp.  7295,  7296). 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  |  5.*] 

3.  PlIYSICIANS  AND  SURGEONS  ft  5*)— LICEN- 
SES. 

Rev.  St.  1895.  art  8784,  required  the  Board 
of  Medical  Examiners  to  examine  all  applicants 


for  certificates  to  practice  medicine  In  any  of 
Its  branches  or  departments  with  reference  to 
anatomy,  physiology,  pathological  anatomy, 
pathology,  surgery,  obstetrics,  and  chemistry, 
and  article  3785  declared  that,  when  the  board 
should  be  satisfied  as  to  the  qualifications  of  an 
applicant,  they  should  grant  him  a  certificate 
to  that  effect,  which  certificate  should  entitle 
him  to  practice  medicine  in  any  county  when 
recorded  in  the  office  of  the  clerk  of  its  district 
court.  Females  who  practiced  midwifery  strictly 
aa  such  were  exempted  from  the  acts,  and  were 
not  authorized  to  be  certified.  Held,  that  the 
board  under  such  acts  was  only  authorized  to 
examine  applicants  "to  practice  medicine."  and 
had  no  authority  thereunder  to  limit  the  cer- 
tificate of  a  female  applicant  to  the  practice  of 
obstetrics. 

[Ed.  Note.— For  other  cases,  see  Physician* 
and  Surgeons,  Dec.  Dig.  |  5.*] 

4.  Physicians  and  Surgeons  (I  4*)— Stat- 
utes— "Qualifications  of  an  Applicant." 

Rev.  St.  1895,  art.  8784.  prescribed  the  sub- 
jects in  which  applicants  to  practice  medicine 
should  be  examined  by  the  Medical  Board,  and 
article  3785  that  when  the  board  should  be 
satisfied  as  to  the  qualifications  of  an  appli- 
cant, they  should  grant  him  a  certificate  to  that 
effect.  Held,  that  the  term  "qualification  of  an 
applicant"  as  so  used  referred  to  the  knowl- 
edge possessed  by  the  applicant  in  the  opinion 
of  the  board  in  the  several  subjects  or  branches 
of  medical  science  specified  in  section  3784. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  f  4 ;  Dec  Dig.  I  4.*] 

5.  Physicians  and  Suboeons  ft  5*)— Exam- 
ination —  Qualifications  —  To  that  Ef- 
fect." 

Rev.  St.  1895,  f  3784,  prescribes  the  sub- 
jects in  which  applicants  to  practice  medicine 
in  any  of  its  branches  shall  be  examined,  and 
section  3785  declares  that  when  the  Board  of 
Medical  Examiners  shall  be  satisfied  as  to  the 
qualification  of  an  applicant,  they  shall  grant 
him  a  certificate  "to  that  effect''  Held,  that 
where  a  female,  after  having  been  duly  exam- 
ined, was  granted  a  certificate  reciting  that  the 
board  had  examined  her  "as  required  by  the 
laws  of  the  state  of  Texas,"  and  found  her  quali- 
fied to  practice,  such  certificate  was  "to  that 
effect"  in  the  sense  that  she  was  qualified  to 
practice  in  any  of  the  branches  of  medical 
science,  notwithstanding  it  also  recited  that  she 
was  qualified  to  practice  the  "branches  of  ob- 
stetrics and  diseases  peculiar  to  women  and  chil- 
dren" :  such  words  being  without  force,  if  in- 
tended to  designate  the  branch  or  department  of 
medicine  which  the  applicant  was  entitled  to 
practice. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  I  5.*] 

6.  Physicians  and  Suboeons  ft  5*)— Exami- 
nation—Cebttficate  to  Practice— Quali- 
fication— Statutes. 

Where  so  much  of  the  relator's  certificate 
authorizing  her  to  practice  medicine  under  Rev. 
St  1895,  H  3784,  3885,  providing  for  examina- 
tion and  certification  as  specified,  that  she  was 
entitled  to  practice  branches  of  obstetrics  and 
diseases  peculiar  to  women  and  children  was' 
surplusage,  and  she  produced  such  certificate 
with  proof  that  she  was  the  Identical  person 
named  therein,  and  had  legally  practiced  medi- 
cine in  all  its  branches  in  L.  county  for  19 
years,  she  was  entitled  to  certification  aa  a  gen- 
eral practitioner  under  Acts  1907,  p.  22ST  c. 
123,  i  6.  regulating  the  practice  of  medicine, 
and  providing  for  the  verification  of  licensee  of 
existing  practitioners. 

[Ed. '  Note.— For  other  cases,  sea  Physicians 
and  Surgeons,  Dec  Dig.  |  5.*] 


♦For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  4  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 
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Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Mandamus  on  petition  of  H.  and  E.  C.  Tay- 
lor against  the  Board  of  Medical  Examiners 
of  Texas.  From  a  decree  awarding  a  per- 
emptory writ,  respondent  appeals.  Affirmed. 

This  was  a  proceeding  by  mandamus  to 
compel  the  Board  of  Medical  Examiners  for 
the  state  of  Texas  to  issue  to  the  appellee 
Mrs.  E.  C  Taylor  the  verification  license 
required  by  Acts  1907,  p.  224,  c  123,  regu- 
lating the  practice  of  medicine,  authoris- 
ing her  to  practice  medicine  in  this  state. 
As  claimed  by  her  petition,  and  admitted  in 
the  record  to  be  true  in  fact,  appellee  E.  C. 
Taylor  presented  on  February  22,  1908,  to 
the  appellant  Board  of  Medical  Examiners 
her  application  for  verification  license  under 
section  6,  c.  123,  p.  225.  Acts  1907,  to  practice 
medicine,  accompanying  same  with  a  legally 
certified  copy  of  license  granted  to  her  by  the 
legally  constituted  Board  of  Medical  Exam- 
iners of  the  Sixth  Judicial  District  of  Tex- 
as on  March  15,  1889,  and  which  had  been 
duly  recorded  in  the  district  clerk's  office 
of  Lamar-  county,  and  filing  with  the  said 
appellant  affidavits  of  reputable  citizens  that 
she  had  been  a  regular  practitioner  of  medi- 
cine in  said  county  from  the  date  of  the  cer- 
tificate up  to  the  present  time.  The  appellant 
board  refused  her  application  for  verifica- 
tion license  to  practice  medicine  as  applied 
for,  but,  claiming  that  it  was  the  only  verifi- 
cation license  she  was  authorized  to  receive, 
granted,  issued,  and  tendered  her  a  verifica- 
tion license  to  practice  "obstetrics  only," 
wblcb  she  refused.  The  appellant  board  de- 
murred to  the  petition,  which  demurrer  was 
by  the  court  overruled,  it  was  then  agreed 
in  writing  by  the  parties  "that  all  the  alle- 
gations set  up  In  plaintiffs'  original  petition 
are  true  in  fact"  Upon  this  admission  the 
court  entered  a  decree  in  favor  of  appellee, 
awarding  mandamus. 

R.  V.  Davidson  and  J.  T.  Sluder,  for  ap- 
pellant Dudley  &  Dudley,  for  appellees. 

LETT,  J.  (after  stating  the  facts  as  above). 
All  the  assignments  relate  to  the  one  ques- 
tion involved  in  the  appeal,  and  are  con- 
sidered together.  The  appellant  board  in 
passing  on  the  application  and  documents 
presented  by  the  appellee  for  a  verification 
license  to  practice  medicine  as  it  must  be  as- 
sumed from  the  facts  pleaded  and  admitted 
to  be  true  determined  and  found  that  the 
license  granted  to  appellee  in  1889  by  the 
district  medical  board  was  genuine  and  val- 
id, and  that  appellee  was  the  person  named 
therein,  and  that  it  had  been  duly  recorded 
in  the  office  of  the  district  clerk  of  Lamar 
county  at  the  time  of  its  issuance.  Accord- 
ing to  the  allegation,  and  admitted  to  be 
true,  appellee  established  by  proof  to  the  ap- 
pellant board  "that  she  bad  been  a  legal 
and  regular  practitioner  of  medicine  under 
■aid  certificate  from  Its  date  to  the  present  I 


time,"  and  "had  been  recognized  as  a  practi- 
cing physician,  engaged  In  the  practice  of 
medicine,  had  a  general  practice  in  Paris, 
Tex.,  for  the  past  16  to  19  years."  By 
the  tender  of  a  verification  license  to  appel- 
lee to  practice  "obstetrics  only"  it  must  be  as- 
sumed, as  is  In  fact  true,  there  being  no  ques- 
tion of  fraud  or  improper  personal  conduct  on 
appellee's  part  involved,  that  the  appellant 
board  construed  the  license  of  appellee  to 
authorize  her  to  practice  "obstetrics  only," 
and  for  that  reason  alone  denied  her  the 
verification  license  to  practice  medicine. 
This,  we  think,  became  a  question  of  law 
wherein  this  court  would  have  the  right  of 
review.  As  was  said  in  the  case  of  Terrell 
v.  Greene,  88  Tex.  547,  81  S.  W.  631,  Jus- 
tice Brown  speaking  for  the  court:  "If  a 
Judge  or  other  officer  by  the  construction 
placed  upon  the  law  deprives  a  citizen  of  an 
unquestioned  legal  right  under  circumstances 
that  the  citizen  has  no  right  to  appeal,  and 
therefore  no  other  adequate  remedy,  then  a 
court  having  power  conferred  upon  it  by 
law  to  issue  a  mandamus  has  the  right  to  re- 
view the  Judgment  or  decision  of  the  court 
or  officer  upon  such  question."  The  legal 
effect  to  be  given  to  the  license  granted  the 
appellee  in  1889  by  the  district  medical  board 
becomes  and  is  the  principal  and  control- 
ling question  in  the  appeal.  If  the  license 
In  legal  effect  was  to  authorize  appellee  to 
practice  medicine  under  the  law  then  In 
force,  then  it  follows  under  the  admitted 
facts  that  she  would  be  a  "legal  practitioner 
of  medicine  in  this  state,  practicing  under 
the  provisions  of  previous  laws,"  and  be  en- 
titled to  a  verification  license  at  the  hands 
of  the  appellant  board.  Section  6,  c.  123,  p. 
225,  Acts  1907.  The  duty  of  verification 
Imposed  on  the  appellant  by  the  law  Is  to 
confirm  or  substantiate  something  already 
done.  See  "Verification,"  8  Words  and 
Phrases;  Black's  Law  Dictionary.  The  pow- 
er involved  in  the  verification  extends  to  as- 
certainment of  the  genuineness  and  valid 
existence  of  the  license  previously  by  law 
granted  by  authorized  boards,  and  the  Identi- 
ty of  the  person  named  in  the  license  to  be 
the  person  claiming  and  presenting  the  same, 
there  being  no  cause  as  defined  in  section 
11  of  the  act  authorizing  a  refusal  to  issue. 
On  the  other  hand,  if  the  license  In  legal 
effect  was  to  authorize  appellee  to  practice 
"obstetrics  only,"  then  It  follows  in  the  case 
that  the  duty  required  of  appellant  had 
been  performed,  and  appellee  1b  not  entitled 
to  the  decree  entered  In  the  case  by  the  court. 
Under  the  law  In  force  in  1889  (article  3781, 
tit.  82,  Rev.  St  1895),  it  was  the  duty  of  the 
Board  of  Medical  Examiners  "to  examine 
thoroughly  all  applicants  for  certificates  of 
qualification  to  practice  medicine  In  any  of 
Its  branches  or  departments,  whether  such 
applicants  are  furnished  with  medical  di- 
plomas or  not  upon  the  following  named  sub- 
jects, to  wit:  Anatomy,  physiology,  patho- 
I  logical  anatomy  and  pathology,  surgery,  ob- 
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stetrlcs,  and  chemistry."  By  article  3786  It 
was  provided:  "When  the  board  shall  be 
satisfied  as  to  the  qualifications  of  an  appli- 
cant they  shall  grant  him  a  certificate  to 
that  effect,  which  certificate  shall  entitle  the 
person  to  whom  granted  to  practice  medi- 
cine in  any  county,  when  the  same  has  been 
recorded"  In  the  ofllce  of  the  district  clerk 
of  the  county  where  the  applicant  may  reside 
or  sojourn.  Females  who  practice  midwifery 
strictly  as  such  were  exempted  from  the 
acts,  and  neither  was  the  board  authorised 
to  give  a  certificate  to  such.  It  is  clear  from 
the  provisions  of  the  law  that  this  district 
board  was  only  authorized  to  examine  ap- 
plicants "to  practice  medicine."  It  is  fur- 
ther evident  from  provisions  of  the  act  that, 
in  order  to  obtain  the  certificate  of  qualifica- 
tion, it  was  incumbent  upon  such  applicant 
to  have  knowledge  of  and  to  satisfactorily 
pass  an  examination  before  the  board  upon 
the  several  subjects  or  branches  of  medical 
science  specified  in  the  act.  It  follows  from 
the  provisions  of  the  law  therefore,  that  hav- 
ing passed  a  favorable  examination  on  the 
subjects  or  branches  named,  and  upon  a 
certificate  of  the  board  to  that  effect,  such 
applicant  by  force  of  law,  upon  duly  re- 
cording such  certificate,  was  then  "authoriz- 
ed to  practice  medicine  in  any  county." 
There  is  no  doubt  from  this  emphatic  lan- 
guage of  the  act  that  the  legal  effect  of  a 
certificate  granted  by  the  board,  and  the 
rights  of  the  holder  thereof  under  the  same, 
were  positively  declared  by  law.  That  ap- 
pellee was  by  the  district  board  examined 
"as  required  by  the  laws  of  the  state  of  Tex- 
as," which  necessarily  included  all  the  sub- 
jects named  In  the  law,  appears  by  the  lan- 
guage of  the  certificate  of  the  board.  Even 
if  this  fact  does  not  clearly  appear  from  the 
certificate,  which  we  think  it  does,  still  the 
fact  of  the  certificate's  being  given  at  all  by 
the  board  would  require  us  to  Indulge  the 
legal  presumption  that  the  official  board  per- 
formed its  legal  duty.  But  the  certainty 
of  the  fact  that  the  board  as  stated  in  the 
certificate  examined  appellee  "as  required 
by  the  laws  of  the  state  of  Texas"  Is  placed 
beyond  doubt;  and  the  presumption  of  law 
that  the  board  performed  Its  legal  duty  is 
proved  as  a  fact  in  the  case  by  the  allega- 
tion In  the  petition,  admitted  to  be  true,  that 
"on  March  15,  1889,  the  said  Medical  Board 
examined  the  said  applicant  E.  C.  Taylor, 
formerly  E.  C.  Zlndel,  as  required  by  the 
provisions  of  law."  In  the  light  of  the  facts 
appearing  from  the  certificate  and  admitted 
in  the  petition  that  appellee  appeared  before 
the  board  and  was  by  the  board  examined 
in  the  manner  required  by  law,  it  follows 
that  if  the  certificate  In  question  by  proper 
construction  to  accomplish  the  purposes  and 
intention  of  the  board  In  giving  same  goes 
to  show  that  the  district  board  was  "satis- 
fied" by  the  examination  given  appellee  as  to 
her  "qualifications,"  then  such  certificate 


would,  by  force  of  law,  authorise  her  "to  prac- 
tice medicine  in  any  county" ;  it  appearing  as 
a  fact  that  it  was  recorded  as  required  by 
law.  The  term  "qualification  of  an  applicant," 
as  used  in  the  act,  refers  to  the  knowledge 
possessed  by  the  applicant  in  the  opinion  of 
the  board  In  the  several  subjects  or  branch- 
es of  medical  science  specified  in  the  act. 
We  think  that  the  certificate  as  a  whole 
by  proper  construction  under  the  admitted 
facts  Is  "to  that  effect,"  and  that  is  all  the 
statute  required — that  the  board  did  examine 
her  and  was  satisfied  with  her  qualifications. 
The  statute  does  not  prescribe  the  form  or 
words  of  the  certificate,  nor  does  it  provide 
that  it  shall  be  void  for  any  want  of  form  or 
for  a  particular  statement  therein.  In  con- 
sequence, and  as  the  words  "to  that  effect" 
sufficiently  indicate.  It  was  intended  that, 
if  the  certificate  given  Indicated  the  inten- 
tion of  the  board,  it  should  be  valid,  and 
would  be  a  sufficient  compliance  with  the 
law.  The  expressions  in  the  certificate,  "ex- 
amined E.  C.  Zlndel,  and  find  her  qualified 
to  practice  •  *  *,  as  required  by  the 
laws  of  the  state  of  Texas,"  would  signify 
and  mean,  and  there  is  necessarily  Involved 
In  the  language  the  intention  on  the  part  of 
the  board  to  declare,  that  the  board  was 
"satisfied"  as  to  her  "qualifications."  It  is 
at  least,  as  we  have  stated,  "to  that  effect," 
as  required  by  the  statute.  We  do  not  think 
in  the  facts  admitted  and  by  giving  proper 
effect  to  the  entire  language  of  the  certifi- 
cate that  the  words  in  the  certificate, 
"branches  of  obstetrics  and  diseases  pecu- 
liar to  women  and  children,"  were  Intended, 
or  should  be  bo  construed,  by  the  board  to 
declare  that  they  were  not  "satisfied"  as 
to  appellee's  qualifications  in  the  require- 
ments of  the  law.  If  the  board  Intended  by 
the  words  just  mentioned  to  designate  in  the 
certificate  the  branch  or  department  of  medi- 
cine that  the  appellee  was  to  practice,  any 
such  designation  would  have  no  legal  force  or 
effect,  would  be  surplusage,  and  would  not  af- 
fect her  legal  rights  in  the  premises.  That  the 
appellee  did  not  appear  before  the  board  as 
an  applicant  to  practice  midwifery  or  obstet- 
rics only  appears  by  the  certificate  and  as  a 
fact  In  the  case.  As  going  to  establ  tsh  the  fact 
that  she  did  not  appear  before  the  board  to 
practice  midwifery  only  It  was  alleged,  and 
admitted  to  be  true,  that  under  this  certificate 
appellee  had  been  practicing  "medicine  from 
said  15th  day  of  March,  1889,  to  the  present 
time"  in  Lamar  county,  Tex.,  and  bad  made 
proof  to  the  appellant  of  "affidavits  of  rep- 
utable citizens  of  Paris  to  the  effect  that 
she  had  been  a  legal  practitioner  of  medicine 
In  Lamar  county  for  a  period  of  19  years." 
The  fact,  appearing  from  the  certificate  and 
admitted,  that  appellee  appeared  before  the 
board,  not  as  an  applicant  to  practice  mid- 
wifery or  obstetrics  only,  and  bearing  In 
mind  that  the  board  was  not  authorized  to 
give  certificates  "to  females  practicing  mid- 
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wlfery  exclusively,"  and  It  appearing  that 
the  board  intended  to  and  did  act  within 
their  legal  authority,  it  follows  that  we 
would  not  be  Justified  or  warranted  in  con- 
struing the  certificate  in  Question  to  be  a 
certificate  Intended  to  certify  the  right  to 
practice  obstetrics  only.  Holding,  as  we  do, 
that  the  legal  effect  of  the  certificate  granted 
to  the  appellee  by  the  district  medical  board 
was  to  authorize  her  "to  practice  medicine" 
under  the  laws  at  the  time  in  force,  it  fol- 
lows that  she  is  entitled  to  a  verification 
license  at  the  hands  of  appellant  as  broad 
as  the  legal  effect  of  her  certificate,  which, 
by  force  of  the  law,  la  "to  practice  medicine." 
We  think  the  appellant  board  is  authorized 
under  the  present  law  to  grant  such  verifica- 
tion license,  and  would  be  required  to  do  so 
in  this  case.  The  petition  prays  for  verifica- 
tion license  "according  to  the  terms  and  pro- 
visions of  the  certificate  granted,"  which, 
we  bold,  means  in  law  and  has  the  legal  ef- 
fect of  allowing  her  "to  practice  medicine" ; 
and  this,  as  a  pleading,  is  sufficient  to  war- 
rant the  relief  prayed  for. 
The  case  was  ordered  affirmed. 


HATWARD  LUMBER  CO.  v.  BONNER  et  al. 
(Court  of  Civil  Appeals  of  Texas.   May  26, 
1900.   Rehearing  Denied  June  23,  1909.) 

1.  Deeds  (I  207*)— Execution— Evidence. 

A  finding  that  a  deed  was  made  does  not 
require  direct  proof,  but  may  be  based  on  cir- 
cumstances, to  wit,  the  conduct  of  the  parties 
with  reference  to  the  land,  its  persistent  long- 
continued  claim  by  one  and  nonclaim  by  the 
other,  under  circumstances  reasonably  consist- 
ent with  the  transmission  of  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig-  M  614-624;  Dec.  DigTl  207.*] 

2.  Adverse  Possession  (|  108*)— Operation 
— Establishing  Boundaries. 

Where,  on  conveyance  of  certain  land  In 
1859,  or  1860,  it  was  partitioned  between  the 
grantees  by  the  running  of  a  fixed  line,  and  W. 
took  possession  of  the  north  120  acres  and  im- 
proved it,  and  continuous  adverse  possession 
thereof  was  maintained  thereafter,  his  succes- 
sors in  interest  had  complete  title  thereto  by 
limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ff  624-628;  Dec.  Dig.  | 
108.  •} 

8.  Vendor  and  Pubohaseb  (|  232*)— Posses- 
sion—Notice. 

Occupancy  of  land  under  a  specific  claim  is 

constructive  notice  of  the  title  on  which  the 

claim  is  based,  though  unrecorded. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  ||  540-562;  Dec.  Dig. 

4.  Vendor  and  Purchaser  (I  232*)— Unre- 
corded Title— Occupancy— Notice. 

P.  and  W.  purchased  certain  land  in  1859 
or  1860,  entered  and  divided  the  land  between 
them  by  a  line ;  W.  taking  the  north  120  acres 
and  improving  it  and  P.  the  south  200  acres, 
then  unimproved.  W.  and  his  successors  con- 
tinned  to  reside  on  the  120  acres;  the  200  re- 
maining unoccupied.  Plaintiffs  agent  before 
purchasing  an  outstanding  title  to  the  survey, 
went  on  the  land,  and  to  the  house  located  on 


the  120  acres,  which  was  then  occupied  under 
the  P.  and  W.  title.  Held,  that  such  occupa- 
tion was  notice  of  such  title,  though  unrecorded, 
as  to  the  200-acre  tract,  under  .the  rale  that, 
where  a  subsequent  purchaser  buys  land  which 
is  in  part  owned  and  occupied  under  an  unre- 
corded title  covering  the  whole  survey,  and  such 
subsequent  purchaser  has  actual  knowledge  of 
the  occupant's  possession,  he  has  more  than  con- 
structive notice  of  the  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  540-562;  Dec.  Dig.  I 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Action  by  the  Hayward  Lumber  Company 
against  W.  H.  Bonner  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Ingrabam,  MIddlebrook  &  Hodges,  for  ap- 
pellant. E.  J.  Mantooth  and  Geo.  H.  Mat- 
thews, for  appellees. 


JAMES,  a  J.  The  action  is  brought  by 
the  Hayward  Lumber  Company  in  trespass 
to  try  title  to  the  A.  F.  Q.  Shannon  320- 
acre  survey.  Plaintiff's  title  was  a  consecu- 
tive chain  from  the  state,  to  wit  patent  to 
Shannon  dated  in  1861,  deed  from  Shannon's 
heirs  to  Emma  Still  and  others,  dated  July 
31,  1905,  and  deeds  from  these  in  1906  and 
1907  conveyed  to  plaintiff.  No  question 
exists  as  to  plaintiff's  prima  fade  record 
title  to  this  land.  No  deed  exists  upon  rec- 
ord contrary  to  that  title.  The  cause  was 
tried  by  the  judge,  whose  Judgment  was 
against  plaintiff.  The  assignments  of  er- 
ror attack  the  Judge's  conclusions  as  not 
sustained  by  the  evidence. 

The  findings  of  fact  In  full  are:  "(1)  I 
find  that  A.  F.  O.  Shannon,  the  original 
grantee  of  the  land  in  controversy,  made  a 
valid  deed  of  conveyance  of  the  320  acre 
survey  to  L.  B.  Polk  and  Dr.  Woolwine.  (2) 
I  find  as  a  fact  that  the  plaintiff  paid  a 
valuable  consideration  for  said  land,  but 
that  it  Is  not  an  Innocent  purchaser  of  said 
land  or  any  part  thereof,  but  that  it  had  no- 
tice of  the  outstanding  title  emanating  from 
A  F.  O.  Shannon,  or  of  such  facts  as  put 
it  upon  inquiry,  and  which,  If  followed, 
would  have  led  to  full  knowledge  of  such  ti- 
tle before  it  purchased  said  land.  (3)  I  find 
as  a  fact  that  the  Angelina  Lumber  Co.,  J. 
A  Dlckerson  and  J.  W.  Grimes  have  title  to 
the  120  acres  of  land  off  of  the  north  half 
of  said  320  acres  of  land  deeded  by  C.  W. 
Polk  to  John  L.  Farr  by  limitations  inde- 
pendently of  the  deed  from  A.  F.  6.  Shan- 
non." The  conclusion  of  law  was:  "On  the 
above  facts  I  conclude  the  law  is  with  the 
defendants,  and  that  plaintiff  ought  not  to 
recover  any  of  the  land  in  controversy,  and 
that  the  Angelina  Lumber  Company  should 
have  Judgment  for  the  land  described  In  its 
answer,  and  that  plaintiff  should  pay  all 
the  costs  of  suit"  Reviewing  these  findings 
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by  the  testimony,  we  conclude  that  the  evi- 
dence would  have  been  ample  to  show  that 
Shannon,  about  1859  or  1860,  made  a  parol 
sale  and  delivery  of  the  entire  tract  to  Dr. 
Woolwlne  and  his  son-in-law,  L.  B.  Polk, 
and  that  these  persons,  or  those  holding  un- 
der them,  added  improvements  of  a  substan- 
tial nature  to  the  property.  But  that  was 
not  the  finding  of  the  Judge.  The  finding 
was  that  a  valid  deed  of  conveyance  of  the 
land  was  made  to  Polk  and  Woolwlne.  That 
a  deed  was  made  does  not  require  direct  proof, 
but  the  same  may  be  found  from  circum- 
stances as  well.  The  court  may  find  the  fact 
from  the  conduct  of  the  parties  with  refer- 
ence to  the  land,  its  persistent  claim  by  one, 
and  nonclaim  by  the  other,  long-continued, 
under  circumstances  reasonably  consistent 
only  with  the  transmission  of  the  title.  The 
evidence  In  this  record  is  replete  with  cir- 
cumstances which  would  support  the  find- 
ing made. 

As  to  the  second  finding,  which  is  that 
plaintiff  bought  the  land  with  notice,  or  with 
knowledge  of  facts  which  should  have  led  to 
notice  of  the  conveyance  by  Shannon  to 
Polk  and  Woolwlne,  It  appears  that  Polk 
and  Woolwlne  upon  their  purchase,  or  soon 
after,  in  1859  or  I860,  entered  Into  possession 
of  this  land,  occupying  Shannon's  Improve- 
ments, which  he  turned  over  to  them.  They 
soon  after  divided  the  land  by  a  line  they 
fixed ;  Woolwlne  taking  the  north  120  acres, 
the  improved  part,  and  Polk  the  south  200 
acres,  then  unimproved.  Adverse  possession, 
according  to  the  testimony,  of  the  120  acres 
began  then,  and  has  continued  to  this  day 
under  that  title,  which  makes  the  judgment 
clearly  right  as  to  the  120  acres,  upon  the 
plea  of  limitations,  as  stated  In  the  third 
finding.  The  question  of  more  or  less  diffi- 
culty is  in  that  branch  of  the  judgment  which 
Involves  the  200  acres.  The  court  did  not 
give  this  judgment  on  account  of  any  limita- 
tions ;  indeed  the  testimony  does  not  seem  to 
support  that  ground.  That  part  of  the  judg- 
ment must  stand,  if  at  all,  upon  the  ground 
upon  which  the  court  placed  It,  viz.,  that  as 
to  this  part  plaintiff  was  affected  with  notice 
of,  the  conveyance  to  Polk  and  Woolwlne  of 
the  entire  survey.  There  can  be  no  ques- 
tion that  as  to  the  120  acres  the  possession 
and  occupancy  of  It  under  the  Polk  and  Wool- 
wine  claim  was  constructive  notice  at  all 
times  of  such  title,  though  It  was  unrecord- 
ed. Mattfleld  v.  Huntington,  17  Tex.  Civ. 
App.  716,  43  S.  W.  53;  Watklns  v.  Edwards, 
23  Tex.  443.  But  did  the  constructive  notice, 
by  possession  of  that  part,  operate  to  pro- 
tect the  200-acre  portion,  which  does  not 
seem,  at  the  time  the  title  held  by  plaintiff 
was  obtained,  to  have  been  occupied?  It 
does  not  clearly  appear  from  the  evidence 
that  those  now  claiming  this  200  acres  are 
claiming  In  privity  with  the  Polk  and  Wool- 
wine  title.  Ever  since  the  division  of  the 
land  between  Polk  and  Woolwlne,  there  has 


been  a  well-defined  or  well-recognized  divi- 
sion line  between  the  120  acres  and  the  200 
acres,  and  they  have  ever  been  regarded  as 
independent  tracts.  Under  these  circumstan- 
ces we  doubt  that  the  constructive  notice 
given  by  the  actual  possession  of  the  120- 
acre  tract  would  extend  to  the  200  acres. 
However,  the  trial  court  has  found  as  a 
fact  that  notice  was  conveyed,  or  that  plain- 
tiff's title  was  acquired  with  knowledge  of 
facts  which  should  have  led  to  notice  of  the 
Polk  and  Woolwlne  title.  If  there  are  any 
facts,  or  phase  of  the  evidence,  which  would 
sustain  this  general  finding,  we  must  as- 
sume that  the  court  found  them,  and  based 
Its  decision  upon  them. 

There  is  high  authority  for  the  proposi- 
tion that,  where  a  subsequent  purchaser 
buys  land  which  Is  in  part  owned  and  occu- 
pied by  one  under  an  unrecorded  title  cover- 
ing the  whole  survey,  the  mere  possession 
of  such  occupant  is  constructive  notice  only 
to  the  extent  of  such  part  owner's  title,  yet 
if  the  subsequent  purchaser  is  shown  to  have 
had  actual  knowledge  of  such  occupant's  pos- 
session, he  has  more  than  mere  constructive 
notice.  In  the  case  of  Daggs  v.  Ewell,  3 
Woods,  344,  Fed.  Cas.  No.  3.537,  the  prin- 
ciple is  stated  in  the  following  quotation 
therefrom:  "It  was  strongly  urged  by  coun- 
sel for  Geo.  W.  Ewell  that,  as  complainant 
conceded  that  the  possession  by  Wilson  of 
555%  acres  of  the  mortgaged  premises  was 
notice  of  his  equity,  his  possession  of  a  part 
was  notice  to  complainant  of  the  condition  of 
the  title  to  the  entire  tract  that,  Wilson  be- 
ing in  possession  of  a  part,  complainant  was 
bound  to  inquire  as  to  his  equities,  and  such 
inquiry  would  have  revealed  the  equities  of 
George  W.  Ewell.  We  think  this  position 
would  be  sound  if  the  complainant  bad  actual 
notice  of  the  possession  of  Wilson.  In  that 
case  he  would,  on  Inquiry  as  to  Wilson's 
rights,  have  learned  of  the  defect  in  James 
B.  Ewell's  title,  and  would  have  been  bound 
to  follow  up  the  inquiry  with  diligence,  and 
Buch  inquiry  would  have  revealed  the  equi- 
ties of  Geo.  W.  Ewell.  But  It  is  not  shown 
that  that  complainant  or  hlB  agent  had  any 
actual  notice  of  the  possession  of  Wilson. 
The  possession  of  Wilson  was  therefore  con- 
structive notice  to  him  of  Wilson's  rights  on- 
ly, and,  that  notice  being  constructive,  could 
not  extend  Its  effects  beyond  Wilson's  pos- 
session"—citing  Watkins  v.  Edwards,  23  Tex. 
443.  See,  also,  Jones  on  Mortgages,  |  595. 

The  trial  judge  here  was  authorized  to 
find  that  Meisenhelmer,  through  whom  the 
subsequent  title  was  obtained,  and  who  was 
in  the  employ  of  the  Hayward  Lumber  Com- 
pany, and  before  the  purchase,  went  upon 
this  tract  of  land,  and  went  to  defendant 
Jim  Grimes'  house,  which  was  upon  the  120 
acres.  He,  therefore,  had  actual  notice  of 
the  possession  of  that  part  This  was  enough 
to  support  the  conclusion  of  fact,  and  the 
judgment  should  therefore  be  affirmed. 
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NEW  YORK  CHEMICAL  CQ.  v.  SPELL 
BROS,  et  al. 

(Court  of  Civil  Appeals  of  Texas.  June  5,  1909. 
Rehearing  Denied  June  26,  1909.) 

1.  Justices  of  the  Peace  (|  128*)— Judgment 
— Equitable  Relief— Remedy. 

Where  a  judgment  in  a  justice  court  on  an 
open  account  is  for  more  than  $20,  and  is  prop- 
erly appealed  to  the  county  court,  and  the  cause 
heard  anew,  and  judgment  rendered,  the  dis- 
trict court  will  not  enjoin  such  judgment  for 
errors  committed  by  the  justice. 

[Ed.  Note.— For  other  rases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  405 ;  Dec.  Dig.  |  128.*] 

2.  Pleading  (|  8*)— Conclusions  of  Law. 

A  bill  to  enjoin  a  judgment,  alleging  that 
the  judgment  was  void  because  the  court  failed 
to  pass  on  a  plea  of  privilege,  and  that  defend- 
ant had  not  contracted  the  debt,  no  evidence  be- 
ing set  out  in  the  bill,  is  Insufficient  to  author- 
ize relief,  as  facts,  and  not  conclusions  of  the 
pleader,  must  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  12,  13,  17,  21 ;  Dec  Dig.  {  &•] 

3.  Judgment  (|  423*)-hEquitabl«  Relief— 
Grounds  fob  Injunction— Ebbob  of  Law. 

A  judgment  will  dot  be  enjoined  for  errors 
of  law  committed  by  the  trial  court  in  its  rul- 
ing on  conflicting  evidence  as  to  defendant's 
privilege  to  be  sued  in  another  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  799;  Dec.  Dig.  |  423.*] 

4.  Judgment  (g  459*)— Equitable  Relief- 
Dissolution  of  Restbaining  Obdeb— Vebi- 
fied  Bill  and  Answeb. 

Where  a  suit  to  enjoin  a  judgment  on  the 
ground  that  plaintiff  in  the  judgment  admit- 
ted the  truth  of  a  plea  of  privilege  in  that  suit, 
and  the  undisputed  evidence  in  support  there- 
of was  Ignored  by  the  court  in  rendering  judg- 
ment, was  heard  on  veriSed  bill  and  a  verified 
answer  which  denied  all  the  material  allega- 
tions of  the  bill,  a  temporary  restraining  order 
was  properly  dissolved. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  876,  877;  Dec.  Dig.  I  459.*] 

5.  Judgment  (|  462*)— Equjtxable  Relief- 
Verified  Bill  and  Answeb— Dismissal. 

In  such  case,  if  plaintiff  in  the  injunction 
suit  does  not  request  that  the  case  be  retained 
for  trial  upon  the  merits,  the  bill  is  properly 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  897;  Dec.  Dig.  5  462.*] 

6.  Judgment  (8  460*)— Equitable  Relief— 
Meritorious  Defense— Pleading. 

In  a  suit  to  enjoin  a  judgment,  the  Injunc- 
tion Is  properly  denied,  where  plaintiff  in  the 
injunction  suit  alleged  that  he  had  a  good  and 
meritorious  defense  to  the  action,  without  al- 
leging the  facts  showing  such  defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  j  885;  Dec.  Dig.  |  460.*] 

7.  Courts  (|  480*)— Conflicting  Jurisdic- 
tion—Injunction Against  Pboceedinob. 

Where  the  county  court  is  acting  within 
the  constitutional  limits  of  its  jurisdiction,  and, 
a  judgment  rendered  by  It  Is  not  void,  the  dis- 
trict court  has  no  jurisdiction  to  restrain  such 
judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  1270,  1272;  Dec  Dig.  {  480.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; E.  B.  Muse,  Judge. 

Suit  by  the  New  York  Chemical  Compa- 
ny against  Spell  Bros,  and  others  to  enjoin 


the  collection  of  a  Judgment  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

M.  L.  Morris,  for  appellant  Burgess  & 
Burgess,  for  appellees. 

TALBOT,  J.  This  suit  was  Instituted  In 
the  district  court  of  Dallas  county,  Tex,,  to 
enjoin  the  collection  of  a  judgment  in  favor 
of  Spell  Bros,  and  against  the  New  York 
Chemical  Company,  rendered  In  the  coun- 
ty court  of  Childress  county,  Tex.  Upon 
presentation  of  the  petition  for  the  writ  of 
injunction  prayed  for  to  the  district  judge 
be  granted  the  writ  but  upon  final  hearing 
at  the  October  term,  1908,  of  the  court  dis- 
solved the  same,  dismissed  the  cause,  and 
adjudged  that  defendants  go  hence  without 
day  and  recover  their  costs.  From  this 
judgment  the  plaintiff  has  appealed. 

The  petition  alleged  that  the  plaintiff, 
New  York  Chemical  Company,  was  a  Texas 
corporation,  with  an  office  and  agents  In 
Dallas  county;  that  the  defendants  Edgar 
Spell  and  Lee  Spell  reside  In  Childress  coun- 
ty, Tex.,  and  the  defendants  A.  L.  Ledbet- 
ter  and  M.  H.  Turner,  in  Dallas  county,  Tex.; 
that  on  the  12th  day  of  September,  1907, 
defendants  Spell  Bros,  filed  suit  against 
plaintiff  In  the  justice  court  of  Childress 
county  for  the  sum  of  $80.50,  upon  an  al- 
leged open  account:  that  upon  service  of 
process,  and  before  answer  was  filed  in  said 
suit  plaintiff  herein  filed  its  plea  of  priv- 
ilege to  be  sued  in  Dallas  county,  the  county 
of  Its  domicile,  which  was  overruled,  and 
judgment  rendered  in  favor  of  Spell  Bros, 
for  tbe  amount  of  their  demand:  that  plain- 
tiff perfected  an  appeal  from  the  judgment 
rendered  against  it  In  the  Justice  court  to 
the  county  court,  and  that  when  the  case 
came  on  for  trial  in  the  county  court,  plain- 
tiff presented  Its  plea  of  privilege  to  be  sued 
in  Dallas  county,  Tex.,  to  that  court,  and 
offered  proof  of  the  facts  alleged  In  said 
plea  and  insisted  thereon,  a  copy  of  said 
plea  being  attached  to  the  petition;  that 
upon  tbe  hearing  of  said  plea  of  privilege 
and  said  suit  the  judge  Ignored  said  plea, 
and  Instructed  tbe  jury  not  to  consider  It 
and  that  on  the  merits  of  the  case  a  judg- 
ment was  rendered  against  the  New  York 
Chemical  Company  for  the  amount  sued  for, 
certified  copies  of  said  Judgment  and  the 
court's  charge  to  the  Jury  being  attached  as 
a  part  of  the  petition.  It  Is  further  alleged 
"that  in  the  trial  of  said  suit  in  the  Justice 
court,  and  also  in  the  county  court,  the  facts 
in  evidence  bearing  on  said  plea  to  the  Ju- 
risdiction or  venue  as  attached  hereto  were 
all  in  favor  of  same,  and  were  admitted, 
and  there  was  no  conflict  In  the  testimony 
on  the  said  issue,  and  both  tbe  plea,  the 
undisputed  evidence,  and  admissions  bearing 
on  same  were  Ignored  and  Improperly  over- 
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ruled  In  both  the  Justice  court  and  the  coun- 
ty court  Wherefore  plaintiff  says  said  Judg- 
ment Is  void."  The  petition  further  alleges 
"that  the  undisputed  evidence  in  both  the 
Justice  and  county  courts  showed  that  Hol- 
llngsworth  was  not  the  agent  of  plaintiff 
herein,  and  that  he  had  no  authority  to  con- 
tract the  debt  In  controversy,  and  that  the 
Judge  of  the  county  court  erred  in  submit- 
ting that  Issue  to  the  Jury,  and  both  the 
jury  In  the  county  court  and  in  the  Justice 
court  erred  in  finding  said  Hollingsworth 
was  the  agent  of  the  plaintiff,  and  that  the 
contracting  of  said  debt  was  within  the 
scope  of  his  authority  as  such  agent"  It 
is  further  alleged  that  the  Judgment  recover- 
ed against  plaintiff  in  the  county  court  is 
void  because  It  does  not  dispose  of  the  plea 
of  privilege,  and  Its  right  to  be  sued  In  Dal- 
las county,  according  to  the  undisputed 
facts;  that  plaintiff  herein  has  a  good,  legal, 
equitable,  and  meritorious  defense  to  said 
suit  tried  in  the  county  court;  that  the 
amount  Involved  therein  prevents  the  right 
of  appeal  by  It  to  the  Court  of  Civil  Ap- 
peals of  Texas  In  said  case,  and  it  is  without 
legal  remedy;  that  an  execution  has  been 
issued  on  said  Judgment  In  the  county  court, 
and  placed  in  the  hands  of  A.  L.  Ledbetter 
as  sheriff  of  Dallas  county,  and  he  is  threat- 
ening to  make  a  levy  thereof  on  the  busi- 
ness and  property  of  plaintiff;  that  the  Judge 
of  Childress  county,  Tex.,  is  about  300  miles 
distant,  and  by  the  use  of  the  ordinary  means 
of  travel  or  communication  could  not  hear 
his  application  for  several  days,  and  until 
a  levy  on  its  business  would  be  made  in  all 
probability,  and  its  business  suffer  injury. 

The  defendants  filed  a  verified  answer, 
and  moved  to  dissolve  the  Injunction,  alleg- 
ing, in  substance,  that  the  plaintiff's  peti- 
tion did  not  set  forth  grounds  which  author- 
ized the  granting  of  an  injunction  against 
defendants'  execution,  or  which  would  au- 
thorize the  court  to  vacate  their  Judgment 
In  the  county  court  of  Childress  county; 
that  the  district  court  of  Dallas  county  has 
no  Jurisdiction  to  enjoin  the  enforcement 
of  an  execution  issued  out  of  the  county 
court;  that  writs  of  injunction,  granted  to 
restrain  the  levy  of  an  execution,  are  re- 
quired by  statute  to  be  made  returnable  to, 
and  tried  in,  the  court  in  which  the  Judg- 
ment on  which  the  execution  Issued  was 
rendered;  that  as  shown  by  plaintiff's  peti- 
tion, it  presented  its  plea  of  privilege  to  be 
sued  in  Dallas  county,  and  the  county  Judge 
of  Childress  county,  upon  the  evidence  of- 
fered. Instructed  the  jury  to  find  against 
said  plea,  and,  if  same  was  error,  It  was 
a  matter  exclusively  within  the  jurisdiction 
of  said  county  court  and  the  district  court 
of  Dallas  county  has  no  jurisdiction  to  re- 
view or  enjoin  its  Judgment.  Defendants 
further  aver,  In  effect,  that  every  Issue  pre- 
sented by  the  plaintiff,  New  York  Chem- 
ical Company,  both  In  the  justice  court  and 
In  the  county  court  of  Childress  county, 


was  duly  considered,  and  determined  upon 
evidence  offered  pro  and  con  in  each  of 
said  courts;  that  It  was  conclusively  shown 
and  admitted  that  the  cause  of  action  sued 
upon  in  the  justice  and  county  courts  of 
Childress  county  arose  In '  precinct  No.  1 
of  that  county,  and  the  issue  determined 
against  the  New  York  Chemical  Company; 
that  there  were  no  admissions  that  the  New 
York  Chemical  Company's  plea  to  the  juris- 
diction was  well  taken,  nor  was  any  evidence 
offered  thereon  ignored,  or  on  any  other  is- 
sue Involved  in  this  suit:  that  all  the  evidence 
In  the  Justice  and  county  courts  conclusive- 
ly showed  that  Hollingsworth  was  the  agent 
of  the  plaintiff  herein,  and  that  he  had  au- 
thority to  contract  the  debt  sued  on  In  said 
courts;  that  the  matters  alleged  in  plain- 
tiff's petition  as  being  undisputed  were  not 
only  not  undisputed,  but  were  disputed  by 
evidence  offered  at  the  trial  in  the  county 
court  of  Childress  county  on  behalf  of  Spell 
Bros.,  and  the  evidence  upon  the  Issues  pre- 
sented was  all  in  favor  of  Spell  Bros. 

It  Is  contended,  in  substance,  that  the 
court  erred  in  dissolving  the  Injunction  and 
In  dismissing  the  case  because:  (1)  The  un- 
disputed evidence  and  admission  of  Spell 
Bros.,  on  the  trial  In  the  Justice  court  and 
In  the  county  court  of  Childress  county,  es- 
tablished the  plea  of  privilege  of  the  New 
York  Chemical  Company  to  be  sued  In  Dal- 
las county  beyond  controversy.  (2)  That  the 
undisputed  evidence  on  the  merits  of  the 
case  showed  that  one  Hollingsworth  con- 
tracted the  debt  sued  on  in  the  Justice  and 
county  courts  of  Childress  county,  and  that 
he  was  not  the  agent  of  the  New  York 
Chemical  Company,  and  had  no  authority  to 
contract  said  debt  (3)  That  this  is  an  orig- 
inal suit,  and  some  of  the  defendants  here- 
in reside  in  Dallas  county,  and  the  trial 
court  had  jurisdiction  in  the  premises,  and 
the  county  court  of  Childress  county  has  no 
more  jurisdiction  In  cases  like  the  one  at 
bar,  when  the  amount  involved  is  only 
$80.50,  than  would  a  Justice.  Hence  the 
writ  of  injunction  was  not  returnable  to  the 
county  court  of  Childress  county.  (4)  That 
some  of  the  defendants  reside  In  Dallas 
county,  and,  Spell  Bros.,  having  answered 
without  filing  a  plea  to  the  jurisdiction  of 
the  court  the  court  should  have  heard  the 
evidence  for  and  against  the  allegations  of 
the  bill,  since  if  the  facts  therein  alleged 
are  true,  the  judgment  of  the  county  court 
of  Childress  county  should  be  enjoined  on 
the  following  grounds:  (1)  Because  that 
judgment  is  void  for  want  of  jurisdiction 
In  the  court  to  render  It;  (2)  because  the 
cause  of  action  as  alleged  was  not  proven, 
In  that  no  authority  was  shown  In  Hollings- 
worth to  contract  the  debt  made  the  basis 
of  that  suit 

These  several  contentions  of  appellant 
need  not  be  taken  np  and  discussed  In  de- 
tail. We  are  of  the  opinion  the  record  does 
not  show  that  appellant  In  any  event  was 
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entitled  to  the  relief  sought,  and  that  there- 
fore the  court  did  not  err  In  dissolving  the 
Injunction  and  dismissing  the  case.  It  has 
been  held  In  this  state  that,  if  a  Judgment  In 
the  justice  court  for  less  than  $20 — the  de- 
fendant therein  having  no  right  of  appeal 
to  the  county  court — Is  void,  the  district 
court  has  power  to  enjoin  it.  Railway  Com- 
pany v.  Rawlins,  80  Tex.  519,  16  S.  W.  430. 
It  has  also  been  held  "that  where  the  de- 
fendant to  a  suit  in  a  Justice  court  is  enti- 
tled to  have  the  suit  brought  In  the  county 
of  his  residence,  and  a  proper  plea  of  priv- 
ilege to  be  sued  In  such  county  is  presented 
and  Ignored  by  the  justice,  or  the  evidence 
was  all  one  way  In  support  of  such  plea, 
and  the  Justice  of  the  peace  arbitrarily  over- 
ruled the  same,  then  the  district  court,  up- 
on a  proper  presentation  of  the  matter  to 
it,  has  power  to  grant  an  injunction."  Jen- 
nings v.  Shiner  (Tex.  Civ.  App.)  43  8.  W. 
276;  Coca  Cola  Co.  et  al.  v.  Allison  et  al. 
(Tex.  Civ.  App.)  113  S.  W.  308.  The  Judg- 
ment in  the  justice  court,  of  which  the  plain- 
tiff In  this  suit  complains,  was  for  more 
than  $20;  and  having  exercised  its  right 
of  appeal  from  said  Judgment  to  the  coun- 
ty court,  and  the  case  having  been  tried  de 
novo  in  that  court,  the  errors.  If  any,  com- 
mitted by  the  Justice  court  become  Immate- 
rial In  determining  plaintiff's  right  to  the 
Injunction  granted  and  dissolved  in  this 
case.  But  we  think  it  clear  that  the  record 
before  us  does  not  show  that  either  the 
judgment  in  the  Justice  court  or  the  Judg- 
ment of  the  county  court  was  void.  The 
petition  merely  alleges  that  the  facts  in  evi- 
dence bearing  on  plaintiffs  plea  of  privilege 
were  all  in  favor  of  same,  that  there  was 
no  conflict  In  the  testimony  on  said  issue, 
and  that  the  same  was  established  by  the 
undisputed  evidence.  These  allegations  are 
at  most  but  the  conclusions  of  the  pleader, 
and  insufficient  to  show  the  fact  sought  to 
be  alleged.  "The  evidence  in  support  of 
the  plea  should  have  been  set  out,  as  well 
as  that.  If  any,  tending  to  disprove  the  al- 
legations therein."  If  there  was  evidence 
both  ways  on  the  plea,  and  the  court  in 
overruling  or  instructing  the  Jury  to  find 
against  plaintiff  on  It  simply  committed  an 
error  of  law,  then  the  judgment  could  not 
be  enjoined.  ^Coca  Cola  Co.  v.  Allison  et 
al.,  supra.  The  allegations  with  respect  to 
the  agency  and  authority  of  Hollingsworth 
to  contract  the  debt  sued  on  were  of  a  like 
general  character;  and,  even  if  the  court's 
action  on  that  phase  of  the  case  could  be 
called  in  question,  and  made  the  basis  for 
enjoining  the  Judgment,  the  allegations  were 
wholly  insufficient,  and  showed  no  cause  or 
action  in  that  particular. 

But  it  Is  alleged,  In  effect,  that  the  truth 
of  the  allegations  contained  in  the  plea  of 
privilege  was  admitted,  and  that  the  admis- 
sions, as  well  as  the  undisputed  evidence 
offered  in  support  of  them,  were  Ignored  by 
the  court   The  answer  to  this  phase  of  the 


case  Is  that  it  appears  from'  the  record  be- 
fore us  that,  at  a  regular  term  of  the  dis- 
trict court  in  which  this  suit  was  filed,  same 
was  submitted  to  the  judge  of  said  court  for 
decision  upon  the  sworn  petition  of  plaintiff 
and  answer  of  the  defendants  alone,  and  It 
does  not  appear  that  plaintiff  introduced  or 
offered  any  proof  of  the  allegations  of  his 
said  petition  other  than  the  petition  Itself. 
The  defendants'  answer  denied  all  the  ma- 
terial allegations  of  said  petition.  It  was 
expressly  averred  therein,  under  oath,  that 
there  were  no  admissions  In  the  trial  of 
the  case  of  Spell  Bros,  against  the  plain- 
tiff herein  in  the  county  court  of  Childress 
county  that  said  plaintiff's  plea  to  the  Ju- 
risdiction of  that  court  was  well  taken,  nor 
was  said  plea  or  any  evidence  offered  in 
support  thereof  Ignored  by  the  court,  and 
that  It  was  conclusively  shown  and  admit- 
ted that  the  cause  of  action  sued  on  arose  In 
precinct  No.  1  of  Childress  county;  that 
the  evidence  introduced  upon  the  trial  in 
the  county  court  conclusively  showed  that 
Hollingsworth  was  the  agent  of  plaintiff, 
and  authorized  to  contract  said  debt;  that 
all  the  issues  in  the  case  were  considered 
upon  testimony  offered  for  and  against  them 
by  the  respective  parties  to  the  suit,  and 
all,  except  the  issue  raised  upon  the  plea 
of  privilege,  submitted  to  the  Jury  for  their 
determination;  that  as  to  the  plea  of  priv- 
ilege, the  jury  were  instructed  to  find  against 
plaintiff.  If,  therefore,  it  can  be  said  that 
plaintiff's  petition  was  not  obnoxious  to  a 
general  demurrer,  the  court  was  certainly 
Justified  in  concluding,  In  this  state  of  the 
evidence,  that  plaintiff  bad  not  shown  it- 
self entitled  to  the  relief  sought,  or,  if  the 
case  was  simply  disposed  of  upon  the  motion 
to  dissolve  without  reference  to  the  merits, 
then,  the  defendants  having  denied  all  the 
material  allegations  of  the  plaintiff's  peti- 
tion, and  said  petition  having  been  verified 
by  the  oath  of  one  of  the  defendants,  all 
the  equities  of  the  bill  were  fully  met,  and 
the  injunction  should  have  been  dissolved. 
Hansborough  v.  Towns,  1  Tex.  68;  Fulgham 
v.  Chevalller,  10  Tex.  519;  Blum  v.  Log- 
gins,  53  Tex.  138.  And  the  latter  case,  the 
plaintiff  not  having  requested,  so  far  as  the 
record  before  us  shows,  that  the  case  be 
retained  for  trial  upon  the  merits,  was  prop- 
erly dismissed. 

Again,  the  only  allegation  we  find  in  plain- 
tiff's petition  that  It  has  any  defense  to  the 
account  which  was  sued  on  in  the  justice 
and  county  courts  of  Childress  county  Is 
the  general  allegation  "that  your  petition- 
er has  a  good  and  legal  and  equitable  de- 
fense to  said  suit,  and  a  meritorious  defense 
to  the  same."  This  allegation  was  insuffi- 
cient in  a  suit  asking  for  equitable  relief. 
The  petition  should  have  alleged  that  ap- 
pellant has  a  valid  defense  to  the  cause  of 
action  sued  on,  and  set  out  the  facts  show- 
ing such  defense.  Coca  Cola  Co.  v.  Allison, 
supra;  Foust  v.  Warren  (Tex.  CJiv.  App.) 
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72  S.  W.  404.  But,  again,  we  think  It  can- 
not be  said,  from  any  or  all  of  the  allega- 
tions of  plaintiffs  petition,  that  the  judg- 
ment of  the  county  court  of  Childress  coun- 
ty was  void;  and,  If  It  was  not,  the  dis- 
trict court  was  without  jurisdiction  to  en- 
join It.  Rains  et  al.  v.  Reasonover  (Tex. 
Civ.  App.)  102  S.  W.  176.  As  said  by  this 
court  in  the  case  of  Rains  et  al.  v.  Reason- 
over,  supra:  "The  district  court  has  no  su- 
pervision of  the  county  court  when  acting 
within  'the  limits  of  the  Constitution,  except 
as  to  probate  matters.  As  to  those.  Its  pow- 
ers are  definitely  defined.  The  county  court 
has  genera]  jurisdiction  within  the  limits 
prescribed  by  the  Constitution  wblch  created 
it,  and  the  district  court  Is  powerless  to 
Interfere  when  the  county  court  Is  acting 
within  these  limits"— citing  Railway  Co.  v. 
Ice  &  Cold  Stor.  Co.,  37  Tex.  Civ.  App.  334. 
83  S.  W.  1100;  Railway  Co.  v.  Dowe,  70 
Tex.  1,  6  S.  W.  790. 

It  results  from  what  has  been  said  that, 
in  our  opinion,  the  judgment  of  the  lower 
court  ought  to  be  affirmed,  and  we  need 
not  express  any  opinion  as  to  other  rea- 
sons urged  therefor. 

The  judgment  of  the  court  below  is  af- 
firmed. 


CHAMBERS  v.  DALLAS  CONSOL.  ELEC- 
TRIC ST.  RY.  CO. 
(Court  of  Civil  Appeals  of  Texas.  June  5, 1909. 
Rehearing  Denied  June  26.  1909.) 

Street  Railroads  (8  117*)— Duty  to  Trav- 
elers—Contbibutobt  Negligence— Ques- 
tion for  Jury. 

In  an  action  for  injuries  to  a  traveler  in 
a  street  railway  collision  at  a  street  crossing 
at  night,  whether  plaintiff  was  negligent  in  at- 
tempting to  cross  the  track  in  front  of  the  car 
held  for  the  jury. 

(Ed.  Note.— For  other  esses,  see  Street  Rail- 
roads, Cent.  Dig.  81  239-257 ;  Dec.  Dig.  8  117.*] 

Appeal  from  Dallas  County  Court ;  W.  M. 
Holland,  Judge. 

Action  by  R.  L.  Chambers  against  the 
Dallas  Consolidated  Electric  Street  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Chas.  M.  Meng,  for  appellant  Baker, 
Botts.  Parker  &  Garwood,  Flnley,  Knight  & 
Harris,  and  Walter  H.  Walue,  for  appel- 
lee. 

RAINEY.  C.  J.  R.  L.  Chambers  sued  the 
street  railway  company  for  the  Injury  to 
one  horse  and  the  expenses  of  doctoring  same, 
etc.  The  railway  company  pleaded  the  gen- 
eral Issue  and  contributory  negligence.  Up- 
on the  trial  the  court  Instructed  a  verdict  for 
the  railway  company,  aud  Chambers  appeals. 

The  only  question  is:  Does  the  evidence 
conclusively  show  that  plaintiff  was  guilty 
*f  contributory  negligence  that  contributed 
to  the  injury?  The  evidence  shows  that  the 
railway  company  operates  a  double-track 

•For  othor 


street  railway  Hue  along  Live  Oak  street  in 
the  city  of  Dallas,  which  runs  practically 
east  and  west  and  crosses  Hawkins  street 
at  right  angles.  Chambers  was  traveling 
horseback  along  Hawkins  street  one  dark 
night  about  9:30  o'clock,  going  north,  and, 
when  he  reached  the  south  track  of  appellee, 
a  car  collided  with  his  horse,  and  injured 
him.  Chambers  testified:  "When  I  rode 
up  near  where  Live  Oak  crossed  Hawkins 
street,  it  was  after  dark,  and  I  saw  no  light 
around  there,  to  the  east  the  houses  set 
back  from  the  street,  and  I  saw  a  car  com- 
ing west  on  Live  Oak  street,  on  the  north 
track,  running  toward  town.  This  car  was 
ringing  its  gong,  and  I  stopped  before  reach- 
ing Live  Oak  street,  and  waited  for  it  to 
pass.  I  watched  this  car  running  west  until 
It  had  passed  across  Hawkins  street,  and  the 
street  was  clear  for  me  to  pass  across  Live 
Oak  street,  north  on  Hawkins  street  There 
was  a  double  track  on  Live  Oak  street, 
where  It  crosses  Hawkins  street  and  the  car 
going  west  was  on  the  north  track,  and  the 
south  track  was  between  me  and  the  car 
that  passed  going  west  I  had  stopped  my 
horse  several  feet  from  the  south  track,  and 
Buell's  mill  Is  close  to  the  south  track,  and 
from  where  I  stopped  It  obstructed  my  view 
from  seeing  a  car  running  east  on  the  south 
track,  approaching  Hawkins  street  As  soon 
as  the  car  going  west  had  passed  and  the 
road  was  clear,  I  started  my  horse  to  cross 
Live  Oak  street  going  north  on  Hawkins 
street  and.  Just  as  I  got  on  the  south  track, 
one  of  the  defendant's  cars  going  east  on  the 
south  track,  coming  from  town,  hit  me  and 
my  horse.  I  did  not  see  the  car  until  it 
was  right  on  me.  It  did  not  ring  its  bell, 
and  It  had  no  headlight  on  the  car  that  I 
could  see.  The  car  was  running  rapidly,  and, 
when  I  first  saw  It,  It  was  too  late  for  me 
to  get  off  of  the  track,  and  the  car  struck 
me  and  knocked  me  and  horse  down  and 
knocked  and  dragged  us  along  the  rails, 
knocked  the  glass  out  of  the  vestibule  of  the 
front  of  the  car.  The  horse  was  rendered 
worthless  by  being  Injured  In  this  colli- 
sion. His  market  value  before  his  Injury 
was  $65.  With  reference  to  why  It  was  that 
I  got  on  the  track,  when  the  car  was  coming 
down  there,  and  why  I  let  the  car  run  In- 
to me,  will  state  that  after  the  car  going 
west  toward  town  passed,  I  watched  It  un- 
til It  passed  the  crossing,  then  I  started 
across  the  track.  I  did  not  see  anything  to 
keep  me  from  it  In  the  way  of  a  car  or  any- 
thing else.  Buell's  planing  mill  was  there 
on  the  corner  west  of  where  I  stopped  while 
the  car  was  going  west  was  passing.  There 
was  a  buggy  with  two  negro  women  and  a 
man  In  It  and  they  stopped  there  between 
myself  and  Buell's  planing  mill,  going  in 
the  same  direction  that  I  was  going.  I  was 
closer  to  the  south  track  on  Live  Oak  street 
than  the  buggy  was,  and,  as  soon  as  this 
car  running  west  passed,  I  started  across 
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the  track.  At  the  time  we  started  across, 
the  negro's  horse  and  mine  were  right  along 
together,  his  horse  being  on  my  left,  and  at 
the  time  that  I  got  In  the  middle  of  this 
south  track  here  this  car  came  from  behind 
this  building  here,  and  I  did  not  see  It  until 
it  was  right  on  me,  and  did  not  hear  this 
car  going  east  until  it  was  right  on  me.  I 
had  my  eye  on  the  car  going  west  coming  to 
town  until  it  had  passed  the  crossing,  when  I 
first  discovered  the  car  that  struck  me.  It 
was  within  8  or  10  feet  of  me.  I  reined  in 
my  horse,  but  it  was  too  late  for  me  to  get 
out  of  the  way  before  the  car  struck  me. 
It  is  a  little  downgrade  on  Live  Oak  street 
from  the  H.  &  T.  C  Railroad  track  to  Haw- 
kins street  Buell's  planing  mill  is  10  or  15 
feet  high  at  the  corner,  and  further  down 
Live  Oak  street  it  is  several  stories  high. 
The  south  track  on  Live  Oak  street  Is  about 
11  feet  from  the  curbing  and  17  feet  from 
the  corner  of  Buell's  planing  mills'  building. 
I  watched  the  car  going  west  on  the  north 
track  on  Live  Oak  street  until  it  had  crossed 
Hawkins  street  I  did  not  watch  the  car 
after  it  had  cleared  the  crossing  and  passed 
Hawkins  street  I  did  not  look  down  the 
south  track  to  see  if  a  car  was  coming  east 
on  Live  Oak  street  or  do  anything  to  dis- 
cover the  car  running  east  on  the  south 
track  that  struck  me.  I  had  nothing  to  at- 
tract my  attention  to  the  car,  and  I  never 
thought  about  it  I  did  not  see  or  hear  the 
car  running  east  on  Live  Oak  street  that 
struck  me  until  it  was  within  a  few  feet 
of  me.  I  never  thought  anything  about  the 
car  running  east  until  it  was  right  on  me, 
and  it  was  then  too  late  for  me  to  get  off 
of  the  track  with  my  horse.  The  car  was 
dark,  and  was  not  ringing  its  gong  before 
it  struck  me.  I  depended  upon  the  car  to 
ring  Its  gong  and  having  a  slgual  light  on  it 
I  do  not  know  how  far  north  on  Hawkins 
street  I  would  have  to  get  before  I  could 
have  seen  the  car  if  I  had  been  standing 
looking  for  it  I  do  not  know  how  far  north 
on  Hawkins  street  I  would  have  to  have 
gone  to  have  seen  the  car  if  I  had  been  stand- 
ing looking  for  It  I  was  so  far  back  of 
Buell's  pianirg  mill  when  I  stopped  my  horse 
for  the  car  going  to  town  to  pass  that  I  did 
not  see  the  car  that  struck  me  coming,  and 
the  first  I  saw  of  it  was  after  I  started  north 
on  Hawkins  street  and  gotten  on  the  track. 
I  do  not  know  where  I  was  looking  after  I 
took  my  eyes  off  of  the  car  running  west  on 
Live  Oak  street  I  started  my  horse  after 
the  car  going  west  had  passed  Hawkins 
street,  just  looking  around  in  a  general  and 
in  no  way  particular.  I  do  not  know  where 
I  was  looking  before  I  saw  the  car  right  on 
me.  I  have  bad  other  damage  suits  against 
this  street  car  company  that  happened  simi- 
lar to  this  one.  I  have  been  drunk  several 
times  In  my  life.  I  do  not  know  whether  I 
signed  a  statement  for  you.  That  looks 
something  like  my  signature.  You  were  out 


to  my  house  the  next  day  after  this  accident 
occurred,  and  I  was  in  bed  injured  at  that 
time.  If  you  read  that  statement  to  me  and 
I  signed  it,  I  do  not  remember  It  I  know 
that  there  is  a  double  track  along  Live  Oak 
street  where  it  Intersects  with  Hawkins 
street  and  know  that  cars  pass  along  there 
going  in  both  directions  every  once  in  a 
while.  I  have  examined  the  plat  offered  in 
evidence,  and,  so  far  as  I  know,  the  dis- 
tances and  location  of  the  property  lines  and 
curb  lines  thereon  are  correct.  When  I  start- 
ed to  cross  the  first  track  after  the  west- 
bound car  had  passed,  I  did  nothing  affirma- 
tively myself  to  ascertain  whether  a  car  was 
approaching  from  the  west  on  the  south 
track,  but  relied  on  the  motorman  in  charge 
of  the  car  to  do  his  duty  and  warn  me  of 
the  approach  of  his  car  by  sounding  the 
gong  and  having  his  headlight  burning." 

McKain  testified:  "I  was  out  riding  with  a 
couple  of  girls,  and  It  was  something  like  9 
o'clock.  It  was  after  dark,  and  we  were 
driving  north  on  Hawkins  street,  and  just 
about  the  time  we  got  to  Marandy  street  that 
fellow  rode  out  from  the  Peerless  laundry 
barns,  and  he  caught  up  with  us,  and  we 
rode  aloug  there  nearly  side  by  Bide  until 
the  time  we  got  to  Live  Oak  street  on  Haw- 
kins, and  on  Live  Oak  street  a  west-bound  car 
on  the  north  side  of  the  street  was  coming 
west,  and  we  stopped  for  it  to  pass.  I  had 
a  very  slow  horse,  and  one  of  the  girls  in 
the  buggy  with  me  had  the  lines  in  her 
hands,  and,  after  the  time  that  this  car  clear- 
ed the  crossing,  why  we  started  up  and  this 
fellow  Chambers  started  his  horse,  too,  and 
his  borse  being  faster  than  my  horse,  and  he 
started  first,  and  there  was  a  little  building 
there  on  the  corner,  and  like  this  Is  the  street 
here  and  this  Is  the  corner,  this  building 
blocks  the  street,  and  this  Chambers  man 
after  the  time  that  this  car  passes,  and  me 
having  a  slow  horse,  I  did  not  get  off  in 
time,  and  this  man  Chambers  was  on  the 
east  side  of  the  street,  and  we  were  on  the 
west  side  of  the  street  at  the  time  we  drove 
up  there  and  stopped  for  this  car  to  pass 
us,  and  I  was  closest  to  the  car,  but  I  did  not 
hear  any  gong  or  anything  to  indicate  that 
the  car  was  coming,  and  so,  when  this  man 
Chambers  started  on,  why,  just  as  he  got  in 
the  center  of  the  track,  this  car  run  into 
him  and  his  horse.  When  we  drove  up  there 
and  stopped  for  this  west-bound  car  to  pass 
us,  we  were  standing  there  nearly  side  by 
side,  and,  after  we  started  on  across  the 
track,  we  did  not  see  any  reflection  or  any- 
thing else  to  indicate  that  this  car  was  com- 
ing, and  after  the  time  that  we  had  started 
across  the  track  after  the  west-bound  car  had 
passed  us,  his  horse  being  faster  than  my 
horse,  he  got  the  blow,  and  I  did  not  I  could 
see  this  car  running  west  on  the  north  track 
a  good  ways  on  account  of  the  residences  set 
back  from  the  street  but  on  this  corner  on 
our  left  on  the  southwest  corner,  with  that 
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building  there  like  It  la,  after  the  time  that 
yon  have  started  your  horse  across  that 
track  there,  yon  have  either  got  to  throw 
him  down,  or  be  has  got  to  be  mighty  slow, 
or  you  cannot  stop  him  before  you  get  on  the 
track  there." 

The  city  ordinance  provides  that  operators 
of  cars  shall  keep  a  vigilant  watch  for  per- 
sons and  vehicles  wbetber  on  or  approach- 
ing the  track,  and  that  cars  shall,  after 
sunset,  be  provided  with  signal  lights.  It  ap- 
pears that  a  man  standing  in  the  center  of 
Hawkins  street  at  a  point  17  feet  south  of  the 
first  rail  of  the  south  track  has  an  unobstruct- 
ed view  In  daylight  of  over  1,000  feet  west  on 
Live  Oak  street,  the  direction  from  which  the 
car  that  collided  with  plaintiff's  horse  ap- 
proached the  scene  of  the  accident.  When  all 
the  facts  and  circumstances  are  considered, 
we  are  of  the  opinion  the  court  erred  in  in- 
structing a  verdict  for  the  appellee.  Appellant 
had  stopped  when  he  approached  near  the 
track  to  allow  a  car  going  west  to  pass.  It 
was  dark,  and  no  gong  was  sounded  by  the 
east-going  car.  The  view  on  the  left,  the 
way  from  wblch  the  car  was  coming,  was  ob- 
structed, and,  whether  or  not,  on  the  passing  of 
the  west-bound  car,  with  the  other  conditions 
then  existing,  the  act  of  appellant  in  going  on 
the  track  In  an  effort  to  cross  was  the  act  of 
an  ordinarily  prudent  person,  was  a  question 
that  should  have  been  submitted  to  the  jury 
for  their  determination.  The  case  of  Rail- 
way v.  Edwards,  100  Tex.  22,  93  S.  W.  106, 
cited  by  appellee,  we  do  not  think  precisely 
In  point.  In  that  case  the  facts  show  be- 
yond question  that  Edwards  was  guilty  of 
contributory  negligence.  No  fact  was  stated 
that  In  the  least  tended  to  excuse  him  for 
the  failure  to  use  ordinary  care.  Justice 
Williams  says  in  that  case  that  the  facts 
establish  that  no  care  whatever  was  taken 
and  no  excuse  offered  for  its  absence.  In 
this  case  an  excuse  is  offered  which  we  think 
sufficient  to  be  submitted  to  the  jury  for 
their  determination. 

Tbe  judgment  is  reversed  and  cause  re- 
manded. 


VEEDER  et  al.  v.  GILMER. 

(Court  of  Civil  Appeals  of  Texas.  June  2, 1009. 
Rehearing  Denied  June  30,  1909.) 

1.  Advebse  Possession  (I  81*)— Color  or  Ti- 
tle—Married  Woman  b  Deed— Acknowl- 
edgment. 

A  married  woman's  deed,  though  not  prop- 
erly acknowledged,  may  constitute  color  of  title 
to  support  the  plea  of  three  years'  limitation. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  483 ;  Dec  Dig.  |  81.*] 

2.  Adverse  Possession  (185*)— Color  of  Ti- 
tle—Defective Deed— Evidence. 

Where  a  married  woman's  deed,  defective- 
ly acknowledged,  is  relied  on  as  color  of  title, 
evidence  that  It  was  in  fact  properly  acknowl- 
edged, and  that  the  defect  was  only  in  the  cer- 


tificate. Is  admissible  to  show  the  bona  fides  of 
the  claimant's  title,  though  an  action  to  correct 
the  certificate  is  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  |  85.*] 

3.  Pleading  (|  876*)— Issues  and  Proof- 
Admissions. 

Defendant  is  not  required  to  prove  facts 

which  the  petition  specifically  alleges. 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  |  1225;  Dec.  Dig.  |  376.*] 

Appeal  from  District  Court,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  Annie  M.  Veeder  and  her  hus- 
band against  Eli  Gilmer.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Affirmed. 

Hart  &  Sholars,  for  appellants.  Holland 
&  Holland,  for  appellee. 

JAMES,  C.  J.  This  is  the  second  appeal 
in  this  cause.  Veeder  v.  Gilmer,  105  S.  W. 
331.  The  same  pleadings  appear  to  have 
been  used  at  the  recent  trial.  The  report  of 
the  opinion  on  the  former  appeal  furnishes 
an  adequate  statement  of  the  case,  and  it 
will  be  seen  that  the  proposition  or  prin- 
ciple upon  which  the  judgment  was  revers- 
ed was  substantially  that  a  deed  from  a 
married  woman,  which  is  not  properly  ac- 
knowledged, though  it  can  in  such  condition 
convey  no  title,  may  nevertheless  constitute 
a  basis  for  color  of  title  to  support  the  plea 
of  three  years'  limitations,  and  that,  upon 
the  Issue  of  intrinsic  fairness  and  honesty 
In  connection  with  color  of  title,  it  may  be 
shown  that  the  deed  was  in  fact  properly 
acknowledged  by  the  wife,  although  the  cer- 
tificate of  such  acknowledgment  thereon  is 
defective,  and  the  right  of  action  to  cor- 
rect such  certificate  has  become  barred  by 
the  four-year  statute  applicable  to  such  a 
proceeding. 

The  lots  In  controversy  were  the  separate 
property  of  Annie  M.  Veeder,  who,  joined  by 
her  husband,  made  a  deed  of  same  to  David 
Gilmer  in  1871.  Appellee  holds  under  David 
Gilmer.  Said  deed  to  David  Gilmer  was 
Improperly  certified  as  to  the  wife's  ac- 
knowledgment, and  soon  afterwards  another 
acknowledgment  of  Mrs.  Veeder  was  certi- 
fied upon  the  deed,  through  another  officer, 
but  this  was  defective  in  falling  to  state 
that  the  instrument  was  explained  to  her. 
The  court  found  as  a  fact,  upon  testimony 
which  we  conclude  was  sufficient  to  sup- 
port the  finding,  that  the  officer  last  refer- 
red to  took  the  acknowledgment  properly; 
that  is  to  say  he  In  fact  explained  It  to  her. 
It  was  also  found  by  the  trial  court  upon 
ample  evidence  that  since  1878  the  G timers 
have  been  in  actual  adverse  possession  of 
the  property.  The  petition  alleged  a  reg- 
ular chain  of  title  from  the  state  .of  Texas 
through  consecutive  transfers  to  Annie  M. 
Veeder.  In  view  of  these  findings  of  fact 
and  In  view  of  the  reasons  for  the  proposi- 
tion or  principle  of  law  above  stated,  given 
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by  us  In  the  opinion  on  rehearing  at  the  | 
former  appeal,  we  now  hold  that  there  was 
no  error  In  adjudging  the  lots  to  defend- 
ants by  force  of  the  three-year  statute  of 
limitations. 

This  was  the  sole  ground  upon  which 
Judgment  was  awarded  defendants.  The 
above  view  requires  us  to  overrule  the  first, 
second,  third,  fourth,  and  fifth  assignments 
of  error;  also  the  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  and  thirteenth  as- 
signments. 

The  sixth  assignment  of  error  is  overruled 
because  it  was  not  necessary  for  defendant 
to  prove  facts  which  the  petition  specifical- 
ly alleged. 

The  appellee's  cross-assignments  are  de- 
signed to  show  that  certain  of  the  court's 
conclusions  of  law  adverse  to  appellee  were 
not  In  conformity  with  the  conclusions  of 
fact  and  with  the  evidence,  and,  If  certain 
alleged  proper  conclusions  of  law  had  been 
drawn  from  them,  the  judgment  rendered 
would  be  correct  upon  additional  grounds. 
The  ruling  upon  which  the  trial  court  based 
its  Judgment  being  in  harmony  with  what 
was  held  by  this  court  on  the  previous  ap- 
peal, and  that  in  our  opinion  being  suffi- 
cient reason  for  the  Judgment  for  appellee, 
we  see  no  use  for  a  discussion,  in  his  be- 
half, of  appellee's  cross-assignments. 

Judgment  affirmed. 


EDWARDS  et  al.  v.  GATES. 

(Court  of  Civil  Appeals  of  Texas.   Jane  9, 
1909.) 

1.  EXECUTOBS  AND  ADMTNISTBATOBS  (|  31*)— 

Administration  op  Decedent's  Estate  — 

Limitations— Statutes. 

Act  February  5,  1840  (Laws  1840.  p.  110, 
f  32),  fixing  the  term  of  the  administration  of 
the  succession  at  one  year  from  tbe  day  of  ap- 
pointment of  the  administrator,  is  repealed  by 
Act  March  20.  1848  (Laws  1848,  p.  235,  c.  157), 
and,  as  neither  it  nor  any  subsequent  vact  fixes 
tbe  term  of  administering  on  a  decedent's  es- 
tate, the  lapse  of  more  than  15  years  without 
any  order  of  tbe  probate  court  in  the  adminis- 
tration of  an  estate  does  not  operate  as  an 
abandonment  of  the  administration,  but  a  sale 
then  made  by  the  administrator  pursuant  to 
an  order  of  the  probate  court  is  valid. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  |  81.*] 

Z  Appeal  and  Erbob  (|  1122*)— Findings 
by  Appellate  Court. 

Where  tbe  evidence  is  not  snob  as  to  show 
a  fact  as  a  matter  of  law,  tbe  conn  on  appeal 
will  not  make  a  finding  thereon,  in  the  absence 
of  any  finding  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4420;  Dec.  Dig.  §  1122.*] 

3.  Executors  and  Administrators  (g  393*)— 
Sales  of  Real  Estate— Rights  or  Pur- 
chases. 

The  purchaser  of  land  at  an  administrator's 
sale  who  pays  the  purchase  money  in  accord- 
ance with  the  terms  of  sale  acquires  an  equi- 


•Vor  other 


table  title  to  the  property,  though  he  does  not 
obtain  a  deed  from  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  1594;  Dec. 
Dig.  |  893.*] 

4.  Judgment  (|  475*)— Collateral  Attack. 

Tbe  county  court  is  one  of  general  Juris- 
diction in  probate  matters,  and  its  judgment  in 
the  administration  of  a  decedent's  estate  is  not 
open  to  collateral  attack. 

[Eid.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  910;  Dec.  Dig.  I  475.*] 

Appeal  from  District  Court,  Grimes  Coun- 
ty; S.  W.  Dean,  Judge. 

Action  by  M.  E.  Gates  against  E.  A.  Ed- 
wards and  others.  From  a  judgment  for 
plaintiff  and  in  favor  of  defendant  E.  A  Ed- 
wards against  defendant  Aubrey  C.  Rhodes, 
defendants  Edwards  and  Rhodes  appeal. 
Reversed  and  remanded. 

Lock  McDaniel,  Gordon  Boone,  W.  W. 
Smith,  W.  W4  Meachum,  Cobbs  &  Cobbs,  and 
Jno.  H.  Cunningham,  for  appellants.  Buf- 
flngton,  Bufflngton  at  Bowen,  for  appellee. 

« 

NEILL,  J.  This  suit  was  brought  by  M. 
E  Gates  against  E.  A.  Edwards,  W.  S.  Ma- 
son, John  Wlngard,  and  Aubrey  C.  Rhodes 
to  recover  250  acres  of  the  A.  Zuber  league 
survey,  situated  in  Grimes  county.  No  an- 
swer of  any  of  defendants,  except  E.  A.  Ed- 
wards, appears  in  tbe  record.  He  answered 
by  a  plea  of  not  guilty,  a  plea  of  stale  de- 
mand, and  Impleaded  his  codefendant,  Aubrey 
C.  Rhodes,  from  whom  he  purchased  the 
land  in  controversy  on  bis  warranty  of  ti- 
tle. The  plaintiff  dismissed  as  to  the  defend- 
ant John  Wlngard,  and,  a  demurrer  having 
been  sustained  to  the  plea  of  stale  demand, 
the  case  was  tried  without  a  Jury,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
against  the  defendants  Edwards,  Mason,  and 
Rhodes  for  the  land;  the  judgment  reciting 
that  those  defendants  appeared  in  person 
and  by  attorney.  Judgment  was  also  render- 
ed in  favor  of  the  defendant  Edwards  against 
Rhodes  on  the  latter's  warranty.  The  ap- 
peal from  the  judgment  Is  prosecuted  by  de- 
fendants Edwards  and  Rhodes. 

It  was  agreed  between  the  parties  on  the 
trial  that  a  certain  deed  from  W.  J.  Evans 
to  Archibald  McKee,  dated  August  27,  1854, 
conveying  500  acres  out  of  tbe  Zuber  league, 
is  the  common  source  of  their  title.  At  the 
May  term,  1857,  of  the  county  court  of 
Grimes  county,  A.  S.  Richardson  was  ap- 
pointed administrator  of  the  estate  of  Archi- 
bald McKee,  deceased,  and  thereafter,  on 
May  30,  1857,  he  duly  qualified  under  the 
appointment  At  tbe  January  term,  1859,  of 
said  court,  commissioners  were  appointed  to 
partition  and  divide  the  500  acres  of  the  Zu- 
ber league  in  two  equal  portions,  one  half 
to  be  set  aside  to  Elenor  McKee,  the  other 
half  to  the  children  of  the  deceased.  And 
at  tbe  April  term,  1859,  the  report  of  the 
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commissioners  was  approved,  and,  In  accord- 
ance with  it,  the  land  In  controversy  was  set 
apart  by  a  decree  td  Elenor  McKee,  the  wid- 
ow of  decedent  The  land  thus  set  apart  to 
Elenor  was  occupied  by  her  and  the  minor 
children,  Patrick  and  Archibald  McKee,  until 
the  boys  joined  the  Confederate  States  army 
in  October,  18ttl.  She  died  In  1861.  At  the 
December  term,  1861,  John  H.  McKeowan 
was  appointed  administrator  of  the  estate 
of  Ellen  (Elenor)  McKee,  deceased,  and  qual- 
ified under  the  appointment  Neither  his 
application  nor  the  order  appointing  him 
shows  affirmatively  any  necessity  for  the 
administration.  On  January  4,  1862,  Mc- 
Keowan filed  an  Inventory  and  appraisement 
of  the  property  of  the  estate,  In  which  is 
mentioned  "260  acres  of  land  valued  at  $275," 
which  inventory  and  appraisement  was  af- 
firmed by  the  court  No  further  order  was 
entered  in  the  matter  of  administration  of 
tbe  estate,  nor  were  any  applications  or  oth- 
er papers  filed  therein  until  1877,  when  the 
clerk  of  the  court  cited  the  administrator  to 
file  an  exhibit  showing  the  condition  of  the 
estate.  Thereafter,  at  the  July  term,  1877, 
the  administrator  filed  an  exhibit  which 
showed  sales  of  personal  property,  funds  col- 
lected, his  credit  for  amounts  paid  out  a  bal- 
ance in  his  hands  of  $20.66  and  it  also  show- 
ed unpaid  claims  allowed  and  established 
against  the  estate  amounting  in  the  aggre- 
gate to  $937.72.  He  then  applied  for  an  or- 
der to  sell  the  250,  acres  of  the  Zuber  league 
for  tbe  purpose  of  paying  off  said  Indebted- 
ness. On  September  21,  1877,  the  court  on 
hearing  the  application  of  the  administrator 
entered  an  order  requiring  him  to  sell  the 
250  acres  of  the  estate  of  decedent  acquired 
out  of  the  A.  Zuber  league  for  cash  to  pay 
the  debts  of  the  estate.  And  on  October  2, 
1877,  the  order  was  so  amended  as  to  allow 
the  sale  to  be  made  on  a  credit  of  12  months. 
On  April  1,  1S79,  the  administrator  filed  an 
account  of  sale  of  the  250  acres  of  land  be- 
longing to  said  estate  to  E.  W.  Cawthon  for 
18%  cents  per  acre,  and  on  May  28,  1879, 
tbe  court  entered  tbe  following  order :  "The 
account  of  sale  of  250  acres  of  land  out  of 
the  A.  Zuber  league,  filed  In  this  office  on  the 
1st  day  of  April,  1879,  coming  on  to  be  heard, 
the  same  is  in  all  things  approved  and  con- 
firmed, and  the  administrator  ordered  to 
make  conveyance  to  the  same  upon  the  pur- 
chaser complying  with  the  terms  of  sale." 
There  is  no  record  proof  of  any  deed  having 
been  made  by  the  administrator  to  E.  W. 
Cawthon,  nor  that  the  purchaser  ever  com- 
plied with  the  terms  of  sale.  The  defend- 
ants, however,  introduced  evidence  which 
they  claim  was  sufficient  to  prove  circum- 
stantially that  the  purchase  money  was  paid 
to  the  administrator  by  Cawthon,  and  that 
tbe  former  executed  a  deed  conveying  the 
land  to  him.  On  May  17,  1879,  the  tax 
collector  of  Grimes  county  made  E  W. 
Cawthon  a  tax  deed  to  250  acres  of  the  Zu- 
ber survey  for  $2  taxes  recited  in  the  deed 


to  be  due  on  the  land  for  the  year  1877. 
There  was,  however,  nothing  to  show  the 
legality  of  tbe  alleged  tax  or  of  tbe  tax  sale. 
Cawthon  died  testate,  and  bis  will  was  pro- 
bated at  the  November  term,  1885,  of  tbe 
county  court  of  Grimes  county.  Aurelia 
Cawthon  was  the  sole  devisee  under  the 
will,  anil  she  on  December  4,  1885,  convey- 
ed to  Aubrey  A.  Rhodes,  wife  of  A.  M. 
Rhodes,  730  acres  out  of  the  A.  Zuber  sur- 
vey ;  It  being  all  the  land  owned  by  said  B. 
W.  Cawthon  In  the  survey.  Aubrey  C. 
Rhodes  is  the  sole  heir  of  Aubrey  A.  Rhodes, 
who  died  In  1886,  when  Aubrey  C.  was  an 
Infant  On  September  20,  1907,  Aubrey  C. 
Rhodes  conveyed  the  200  acres  in  controver- 
sy to  the  defendant  E.  A.  Edwards,  which 
deed  recites  that  "the  250  acres  being  tbe 
same  acquired  by  my  grandfather"  (the  gran- 
tor's) from  Ellen  McKee,  deceased.  Tbe 
plaintiffs  claims  the  land  under  a  quitclaim 
deed  made  to  him  by  the  heirs  of  A.  McKee, 
which  is  dated  August  2,  1907. 

Upon  these  facts  the  trial  court  filed  tbe 
following  conclusions  of  law : 

"(1)  The  legal  title  to  200  acres  of  the 
land  in  controversy  vested  on  the  death  of 
Elenor  McKee  absolutely  in  her  heirs  sub- 
ject to  the  homestead  rights  of  Patrick  Mc- 
Kee and  Archibald  McKee,  minors,  said  land 
being  at  tbe  time  of  her  death  the  home- 
stead of  the  said  Elenor  McKee  and  her  mi- 
nor children. 

"(2)  In  tbe  absence  of  proof  of  payment 
of  the  purchase  money  and  full  compliance 
by  E.  W.  Cawthon  with  the  terms  of  the 
sale  to  him  of  the  land  in  controversy,  tbe 
records  of  the  probate  court  of  Grimes  coun- 
ty and  the  facts  as  developed  on  the  trial 
of  this  case  fail  to  show  the  conveyance 
of  the  legal  title  of  any  part  of  said  2SO 
acres  of  land  to  E.  W.  Cawthon,  nor  of  the 
equitable  title  to  same. 

"(3)  The  long  lapse  of  time  between  April, 
1S62,  and  July,  1877,  without  any  order  of 
the  probate  court,  under  the  act  of  Feb.  5, 
1840  (Laws  of  Republic  1840.  p.  110),  would 
operate  as  an  abandonment  and  a  lapse 
In  the  administration  on  the  estate  of  Ele- 
nor McKee,  deceased." 

Upon  these  conclusions  the  judgment  In  fa- 
vor of  the  plaintiff  was  rendered. 

The  court's  third  conclusion  of  law,  as 
above  expressed  Is  the  subject  of  the  first 
assignment  of  error.  The  conclusion  is  pred- 
icated upon  the  erroneous  assumption  that 
the  act  of  February  5,  1840  (Laws  1840.  p. 
120,  |  32),  which  fixed  the  term  of  the  ad- 
ministration of  the  succession  at  one  year 
from  the  day  of  appointment  of  the  adminis- 
trator (Hartley's  Dig.  art.  1026),  was  in  force 
and  governed  the  administration  of  the  es- 
tate of  Elenor  McKee,  on  which  letters  were 
taken  out  in  1861.  The  act  in  question  had 
been  repealed,  and  the  act  of  March  20, 
1848  (Laws  1848,  p.  235,  c.  157),  was  the 
law  applicable  when  the  letters  of  adminis- 
tration were  issued.  Oldham  ft  White's  Dig. 
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p.  164,  art  687,  1  Paschal's  Dig.  p.  800,  art. 
1260  et  aeq.  Neither  this  act  nor  any  sub- 
sequent act  fixed  the  term  of  administering 
upon  the  estate  of  a  decedent,  or  required 
that  the  administration  should  be  closed 
without  any  definite  period  of  time.  See 
Branch  v.  Hanrlck,  70  Tex.  731,  8  S.  W.  538; 
Main  t.  Brown,  72  Tex.  506,  10  S.  W.  571, 
13  Am.  St  Rep.  828;  McKlnney  v.  Nunn, 
82  Tex.  44,  17  S.  W.  616. 

There  was  no  finding  of  fact  by  the  trial 
court  upon  the  evidence  introduced  by  the  de- 
fendants as  circumstances  to  prove  that  Caw- 
thon  complied  with  the  terms  of  the  sale 
by  paying  the  purchase  money,  and  that  the 
administrator  made  a  deed  to  blm  of  the 
land  In  controversy.  In  the  absence  of  such 
a  finding,  the  evidence  not  being  such  as  to 
show  such  facta  as  matters  of  law,  we  do 
not  feel  authorized  to  make  findings  upon 
such  matters  or  to  intimate  any  opinion  up- 
on the  weight  of  such  evidence  other  than  to 
say  that  it  was  sufficient  to  raise  such  Is- 
sues of  fact  and  to  require  a  finding  upon 
them  by  the  trial  court  If  Cawthon  paid 
the  purchase  money  In  accordance  with  the 
terms  of  the  sale,  even  though  a  deed  may 
not  have  been  made  to  him  by  the  adminis- 
trator, he  acquired  an  equitable  title  to  the 
property  In  controversy.  And  the  defend- 
ants, having  connected  themselves  directly 
with  such  equity,  were  entitled  to  the  land ; 
for  such  title  was  superior  to  that  under 
which  plaintiff  claims. 

The  question  as  to  whether  the  land  was, 
on  account  of  it  being  Mrs.  McKee's  home- 
stead, subject  to  sale  In  the  administration 
of  her  estate,  Is  a  collateral  matter  and  is 
of  no  pertinency  in  this  case;  for  the  coun- 
ty court,  being  one  of  general  Jurisdiction  In 
matters  probate,  had  Jurisdiction  of  the  de- 
cedent's estate,  and  Its.  Judgment  in  the  mat- 
ter is  not  open  to  collateral  attack. 

For  reason  of  the  error  Indicated,  the  Judg- 
ment of  the  district  court  is  reversed  and  the 
cause  remanded. 


BROUSSARD  et  al.  v.  SOUTH  TEXAS 
RICE  CO. 

(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.    Rehearing  Denied  June  23,  1909.) 

1.  Pleading  (§  52*)— Separate  Statement 
of  Causes  or  Action. 

A  petition,  alleging  in  different  paragraphs 
of  the  same  section  that  there  was  an  express 
contract  and  an  implied  contract  to  perform  cer- 
tain acta  for  plaintiff's  benefit,  is  not  objec- 
tionable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  t  U3;  Dec.  Dig.  |  52.*] 

2.  Contracts  (|  333*)  —  Pleading  —  Natuhe 
of  Contract. 

A  petition,  alleging  in  different  paragraphs 
of  the  same  Bection  that  there  wan  an  express 
and  an  implied  contract,  is  not  objectionable  for 


indefiniteness,  where  the  facts  alleged  clearly 
fix  the  class  to  which  the  contract  in  one  para- 
graph or  the  other  belongs. 

[Ed.  Note.— For  other  Contracts, 
Cent  Dig.  it  1640,  1655 ;  Dec.  Dig.  {  333.*] 

3.  Warehousemen  (§  34*)— Insurance— Con- 
tract—Issues.  . 

In  an  action  to  recover  for  loss  sustained 
by  the  failure  to  fully  insure  rice  left  with  de- 
fendant to  be  milled  and  sold,  the  allegations 
in  the  petition  that  in  previous  dealings  with 
defendant,  extending  over  a  long  time  prior  to 
the  transactions  complained  of,  defendant  in- 
sured rice  received,  and  did  insure  the  present 
lot  or  at  least  had  charged  plaintiff  and  other 
customers  with  premiums  sufficient  to  covez 
full  insurance  thereon,  are  sufficient  to  admit 
proof  of  an  implied  contract  to  insure  the  prop- 
erty at  its  full  value. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  {  75;  Dec.  Dig.  {  34.*] 

4.  Appeal  and  Error  (|  742*)— Assignments 
of  Error— Propositions. 

An  assignment  of  error,  followed  by  an  ab- 
stract proposition  of  law  and  no  statement  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3000;  Dec.  Dig.  S  742.*] 

5.  Appeal  and  Error  (f  742*)— Assignments 
of  Error— Propositions. 

Where  a  proposition  following  an  assign- 
ment of  error,  multifarious  in  its  statement  of 
error,  is  general  and  abstract,  the  proposition 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  |  742.*] 

6.  Appeal  and  Error  (J  742*)— Assignments 
of  Error— Statement. 

A  statement  under  a  proposition  of  law 
following  an  assignment  of  error,  consisting  of 
"See  plaintiff's  first-amended  petition."  is  not 
such  a  statement  as  is  required  by  the  rules. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec.  Dig.  8  742.*  | 

7.  Trial  (8  252*)— Instructions— Conformi- 
ty to  Evidence. 

Requested  charges  not  based  on  the  evi- 
dence are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  596 ;  Dec.  D'g.  8  252.*] 

8.  Warehousemen  (j  34*)  —  Insurance  —  Im- 
plied Contract—  Sufficiency  of  Evi- 
dence. 

In  an  action  to  recover  for  loss  sustained 
by  the  failure  to  fully  insure  rice  left  with  de- 
fendant to  be  milled  and  sold,  evidence  laid  to 
show  that  defendants  by  their  acts  and  dealings 
with  plaintiff  had  bound  themselves  to  fully  in- 
sure the  rice. 

TEd.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  8  79;  Dec.  Dig.  $  34.*] 

9.  cu8toms  and  usages  (|  19*1— sufficiency 
of  Evidence— Warehousemen. 

In  an  action  to  recover  for  loss  sustained 
by  the  failure  to  fully  insure  rice  left  with  de- 
fendant to  be  milled  and  sold,  evidence  held 
sufficient  to  show  that  it  was  a  custom  of  mill- 
ers to  collect  so  much  on  a  sack  of  rice,  and 
that  the  amount  so  collected  was  to  pay  for  the 
full  insurance  of  the  rice. 

[Ed.  Note. — For  other  cases.  Bee  Customs  and 
Usages,  Cent  Dig.  |  46;  Dec.  Dig.  §  19.*] 

10.  Customs  and  Usages  (5  19*)— Trade  Cus- 
toms—Evidence. 

A  custom  or  usage  of  trade  may  be  estab- 
lished by  specific  instances,  provided  they  are 
sufficiently  numerous  to  indicate  a  fairly  regular 
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course  of  business,  where  the;  occur  under  simi- 
lar circumstances. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  g  46 ;  Dec.  Dig.  g  19.*] 

11.  Warehousemen  ({  22*)— Insurance— Im- 
plied Contract. 

A  contract  to  procure  .insurance  on  rice 
left  to  be  milled  and  sold  may  be  implied  by  a 
charge  for  insurance ;  and,  in  the  absence  of 
a  stipulation  to  the  contrary,  it  would  be  im- 
plied that  insurance  would  be  obtained  for  ev- 
ery dollar  that  the  amount  would  procure. 

[Ed.  Xote.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  {  17 ;  Dec.  Dig.  g  22.*] 

12.  Warehousemen  (§  34*)— Insurance— Con- 
tracts—Evidence. 

In  an  action  to  recover  loss  sustained  by 
failure  to  fully  insure  rice  left  with  defendant 
to  be  milled  and  sold,  in  which  plaintiff  showed 
that  the  custom  of  millers  was  to  collect  so 
much  on  a  sack  of  rice  to  pay  for  full  insur- 
ance, proof  of  what  meaning  was  attached  by 
other  rice  mills  to  the  insurance  to  be  obtain- 
ed by  the  payment  of  the  amount  on  each  sack 
was  admissible  to  show  the  real  intention  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  I  78;  Dec.  Dig.  f  34.*J 

IS.  Customs  and  Usages  (8  10*)— Failure  to 

Comply  with  Custom. 

In  an  action  for  loss  sustained  by  the  fail- 
are  to  fully  insure  rice,  left  with  defendant  to 
be  milled  and  sold,  in  which  plaintiff  relies  on 
an  implied  contract  and  trade  customs  to  so 
insure,  it  is  no  defense  that  defendant  secret- 
ly had  never  complied  with  the  custom. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  g  17 ;  Dec.  Dig.  g  10.*] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; L.  B.  High  tower,  Judge. 

Action  by  the  South  Texas  Rice  Company 
against  J.  E.  Broussard  and  others,  to  recov- 
er for  loss  sustained  by  the  failure  to  fully 
Insure  rice.  From  a  judgment  for  plaintiff, 
defendants  appeal.  AflhVued. 

F.  J.  &  R.  C.  Duff,  Robt.  A.  John  and  H. 
P.  Barry,  for  appellants.  Fleming  &  Fleming, 
Chenault  O'Brien,  and  Geo.  Chilton,  for  ap- 
pellee. 

FLY,  J.  This  suit  was  instituted  by  appel- 
lee against  J.  E.  Broussard,  J.  M.  Uebert,  M. 
S.  Hampshire,  L.  W.  Hampshire,  E.  J.  Le 
Blanc  and  B.  C.  Hebert,  as  individuals,  and 
as  members  of  a  partnership  known  as  Beau- 
mont Rice  Mills,  to  recover  the  value  of  1,315 
sacks  or  1,431  barrels  of  rice  placed  in  their 
charge,  and  which  was  destroyed  by  fire ;  it 
being  alleged  that  appellee  delivered  the  rice 
to  api>ellants  to  be  milled  at  35  cents  a  bar- 
rel, and  also  paid  them  2  cents  a  sack,  of  the 
average  weight  of  180  pounds,  to  fully  Insure 
the  rice  against  fire  while  in  possession  of  ap- 
pellants. The  amount  of  loss  sued  for  was 
$3,477.83,  and  there  were  declarations  of  both 
an  express  and  implied  contract  to  insure  the 
rice  for  its  full  value.  Appellants  answered 
by  general  and  special  exceptions,  general  de- 
nial, and  plea,  admitting  that  they  received 
the  1,315  sacks  of  rice  from  appellee  to  be 
milled  and  sold  by  them,  but  denied  that 
there  was  any  contract,  except  that  the  rice 


would  be  milled  and  sold  In  the  usual  course 
of  their  business,  for  the  usual  and  custom- 
ary charges.  Appellants  also  alleged  that 
they,  according  to  custom,  had  advanced  to 
appellee,  to  make  its  rice  crop  in  the  year 
1906,  the  sum  of  $18000,  which  was  secured 
by  a  chattel  mortgage  upon  said  crop,  and 
that  they  placed  insurance  on  said  rice  crop 
In  a  sufficient  amount  to  protect  them  in  the 
sum  advanced  by  them,  and  made  the  charge 
of  2  cents  a  sack  to  pay  for  such  insurance, 
and  that  this  was  their  customary  and  usual 
charge;  that,  including  the  rice  of  appellee, 
they  had  on  band,  at  the  time  of  the  fire, 
10,603  sacks  of  rice,  on  which  they  bad  tak- 
en out  the  sum  of  $14,750  Insurance,  of  which 
sum  appellee  was  entitled  to  a  pro  rata  of 
$1,900  less  milling  charges,  which  had  been 
credited  to  appellee.  The  cause  was  tried  by 
Jury,  and  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $3,477.83,  with  in- 
terest at  6  per  cent,  per  annum  from  Janu- 
ary 1,  1907.  less  $104.75,  with  Interest  at 
same  rate  from  same  date.  The  1,315  sacks 
of  rice  were  placed  in  the  hands  of  appel- 
lants by  appellee  to  be  prepared  for  market 
and  to  be  sold,  and  were  destroyed  by  fire  on 
October  30,  1906,  being  of  the  value  alleged 
in  the  petition,  and  appellee  received  no  in- 
surance from  it,  except  the  sum  of  $1,880.92, 
which  was  paid  to  it  by  appellants.  It  was 
the  custom  among  rice  mlllowners  to  charge 
2  cents  a  sack  to  cover  full  Insurance  of  the . 
rice,  and  appellee  paid  that  sum  to  appel- 
lants in  compliance  with  that  custom,  which 
was  known  to  all  of  them,  and  appellants 
were  liable  for  the  full  value  of  the  rice,  un- 
der the  operations  of  that  custom  and  the  im- 
plied contract  arising  thereunder.  The  court 
submitted  the  cause  to  the  jury  upon  two- 
theories:  First,  upon  the  course  of  dealings 
between  the  parties;  and,  second,  upon  the 
general  custom  prevailing  among  rice  millers- 
In  the  vicinity.  The  jury  found  in  favor  of 
appellee,  as  expressed  In  the  verdict,  under 
the  last  theory. 

The  petition  stated  a  cause  of  action,  and 
the  general  demurrer  was  properly  overruled. 
If  appellants  expressly  or  Impliedly  agreed, 
as  Is  alleged  In  the  petition,  to  fully  Insnre 
tbe  rice  against  loss  by  fire,  in  consideration, 
of  the  payment  of  2  cents  a  sack,  it  was 
bound  by  the  contract,  and  was  liable  for  the 
full  loss  entailed  by  the  destruction  of  the 
rice  by  fire.  The  course  of  dealing  alleged 
between  the  parties  upon  various  occasions  In. 
which  appellee  had  been  charged  a  certain 
sum  for  "insurance,"  and  had  previously  ful- 
ly insured  the  rice,  made  a  case  from  which, 
a  contract  for  full  Insurance  could  be  implied, 
and,  if  proved,  rendered  appellants  liable  for 
Insurance  to  the  full  value  of  the  rice  with 
which  they  were  Intrusted. 

The  petition  is  divided  into  three  sections. 
In  paragraphs  of  the  second  and  third  sec- 
tions an  express  contract  to  pay  Insurance 
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is  alleged,  and  In  other  paragraphs  of  the 
same  sections  an  implied  contract  is  set 
forth,  and  the  petition  is  attacked,  through 
the  second  assignment  of  error,  on  the  ground 
that  two  such  paragraphs  should  not  have 
appeared  in  the  same  section,  and  because  in 
each  of  the  counts  it  is  left  to  the  court  to 
determine  whether  an  express  or  Implied  con- 
tract was  declared  upon.  The  first  objection 
Is  without  merit;  and,  while  the  pleader 
places  himself,  by  his  language.  In  a  position 
of  uncertainty  as  to  what  the  contract  should 
be  named,  yet  the  facts  pleaded  clearly  fix 
the  class  to  which  the  contract  in  the  one 
count  or  the  other  belongs. 

The  third  assignment  of  error  la  overruled. 
The  allegations  that,  "in  the  previous  deal- 
ings with  defendants  had  upon  sundry  and 
various  occasions,  extending  over  a  long  time 
prior  to  the  transactions  herein  complained 
of,"  appellants  had  charged  for  insurance, 
and  that  appellants  "did  fully  insure  said 
previous  and  similar  shipments  of  rice,  and 
did  so  insure  this  lot,  or  at  least  had  charged 
plaintiff  and  other  customers  with  premiums 
sufficient  to  cover  full  insurance  thereon," 
were  a  sufficient  basis,  taken  with  others, 
upon  which  to  Introduce  facte  showing  the 
existence  of  an  Implied  contract  to  insure  the 
property  for  its  full  value. 

If  rice  was  a  commodity  which  could  be 
insured  for  its  full  value,  and  was  usually  so 
Insured,  and  it  was  a  custom  with  insurance 
companies  and  rice  mlllowners  In  appellee's 
vicinity  to  Insure  rice  for  its  value,  and  ap- 
pellants had  for  a  number  of  years  charged 
for  insurance  on  the  rice,  appellee  was  Justi- 
fied in  assuming  that  appellants  would  fol- 
low the  custom,  and  an  allegation  setting  up 
those  facts  was  not  subject  to  demurrer. 
They  were  proper  facts  to  allege  upon  which 
to  base  the  Implication  of  a  contract  to  in- 
sure for  full  value. 

As  part  of  an  Implied  contract  to  insure, 
it  was  proper  to  allege  that  the  amounts 
charged  appellee  for  Insurance  were  more 
than  sufficient  to  insure  the  rice  for  its  full 
value.  This  fact  would  form  a  potent  cir- 
cumstance In  establishing  an  Implied  contract 
to  Insure  for  full  value.  If  rice  was  usually 
insured  for  its  value,  if  appellants  always 
charged  2  cents  a  sack  for  Insurance,  and 
that  sum  was  fully  sufficient  to  pay  for  full 
insurance,  an  implied  contract  to  fully  in- 
sure would  arise.  This  disposes  of  the  fifth 
assignment  of  error. 

The  sixth  assignment  of  error  is  multifari- 
ous in  its  statements  of  error,  and  the  only 
proposition  thereunder  is  too  general  and  ab- 
stract to  be  considered. 

The  seventh  assignment  of  error  is  fol- 
lowed by  an  abstract  proposition  of  law  and 
no  statement,  and  will  therefore  not  be  con- 
sidered. A  statement  consisting  of  "See 
plaintiffs  first-amended  original  petition  [Tr. 
pp.  2-10]"  is  not  the  statement  contemplated 
by  the  rules.  Statements  are  required  to  ex- 
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pedlte  and  lessen  the  labors  of  a  court,  and 
mere  references  to  the  record  do  not  attain 
that  result 

There  was  evidence  sufficient  as  to  an  im- 
plied contract  to  carry  the  cause  to  the  Jury, 
and  the  court  did  not  err  in  refusing  to  In- 
struct a  verdict  for  appellant,  as  is  claimed 
through  the  eighth  assignment  of  error.  In 
this  connection  it  may  be  stated  that  there 
was,  in  the  mortgage  given  by  appellee  to 
appellants,  a  provision  for  retaining  funds  to 
pay  expenses.  Appellants  admitted  that  part 
of  those  expenses  was  Insurance,  and  there 
was  sufficient  testimony  to  show  that  the  in- 
surance meant  was  insurance  for  the  full 
value  of  the  rice. 

The  court  properly  refused  to  give  the 
charge  to  the  jury,  as  requested  in  the  sec- 
ond special  instruction,  whose  rejection  is 
complained  of  In  the  ninth  assignment  of  er- 
ror. |  The  charge  attempted  to  raise  an  is- 
sue as  to  want  of  uniformity  of  the  custom 
as  to  charges  for  insurance  by  the  mills 
about  Beaumont,  when  there  was  no  testi- 
mony to  support  it 

Outside  of  all  custom  on  the  subject  the 
uncontroverted  evidence  showed  that  appel- 
lants by  their  acts  and  dealings  with  appel- 
lee had  bound  themselves  to  Insure  the  rice 
of  appellee  for  its  full  value.  It  was  proved 
that  appellants  collected  of  appellee  2  cents 
a  sack  for  the  rice  for  Insurance  premiums; 
that  this  sum  would  have  Insured  appellee's 
rice  for  its  full  value  for  four  months;  that 
appellee  had  instructed  appellants  to  sell  his 
rice  within  80  days;  that  the  rice  had  been 
on  hand  only  15  days  when  it  was  burned; 
and  that  the  average  time  rice  stayed  in  the 
warehouse  was  four  or  five  months.  The 
2  cents  was  for  insurance,  and  it  was  suffi- 
cient to  insure  the  rice  of  appellee  for  a  much 
longer  period  than  was  contemplated  by  the 
parties,  and  insurance  under  those  condi- 
tions could  have  meant  nothing  but  full  in- 
surance. The  Insurance  money  furnished  by 
appellee  and  other  rice  growers  was  used 
by  appellants,  not  only  to  Insure  their  prop- 
erty, as  it  was  contemplated  it  should  be  us- 
ed, but  also  to  Insure  the  property  of  ap- 
pellants, and  they  insist  that  they  had  the 
right  to  take  the  money  of  appellee  and  use 
It  Insuring  their  property,  and  that  of  oth- 
ers, in  a  lump  sum,  and  that  is  should  not 
be  applied  to  the  purpose,  to  which  common 
justice  and  right  dealing  demand  that  It 
should  be  applied,  of  paying  insurance  on 
appellee's  property  in  as  great  a  sum  as  the 
premiums  would  buy.  The  money  collected 
for  insurance  from  appellee  was  Intended 
to  secure  insurance  on  its  property,  and  not 
that  of  any  one  else,  and  It  would  be  doing 
violence  to  the  principles  of  honest  and  up- 
right dealing  to  allow  this  tax  to  be  levied 
on  the  enterprise  and  thrift  of  the  rice  grow- 
er, and  then  divert  it  to  a  purpose  never  con- 
templated by  him.  Insurance  to  him  meant 
insurance  on  his  property,  and  not  on  that 
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of  another.  Appellants  demanded  and  took 
the  money  for  Insurance,  and  at  no  time  In- 
formed any  one  that  it  was  not  for  full  In- 
surance. It  follows  that,  although  there 
may  have  been  insufficient  evidence  to  sus- 
tain the  verdict  of  the  jury  on  the  custom 
prevailing  as  to  Insurance,  the  judgment 
should  not  be  overthrown,  but  sustained  and 
upheld  on  the  proof  as  to  the  course  of  deal- 
ing between  appellee  and  appellants,  concern- 
ing which  there  was  no  controversy. 

We  do  not  wish  to  be  understood,  however, 
as  intimating  that  the  evidence  oft  the  differ- 
ent millers  as  to  their  course  of  business 
was  not  admissible,  nor  that  it  was  not  suf- 
ficient to  uphold  the  verdict  In  that  respect, 
for  a  brief  review  of  the  evidence,  we  think, 
will  demonstrate  that  it  was  sufficient.  The 
witness  Stelnhagen  testified  that  he  was  con- 
nected with  one  of  the  rice  mills  in  Beau- 
mont, and  that  it  was  the  custom  of  his  com- 
pany to  charge  Its  patrons  2  cents  a  sack, 
which  was  to  cover  full  insurance  for  the 
rice.  He  stated  that  the  rate  was  established 
when  his  mill  began  business,  being  that 
charged  by  the  Beaumont  Rice  Mills,  the 
Atlantic,  and  other  mills;  that  It  was  the 
custom  to  insure  the  rice  for  Its  full  val- 
ue. O.  F.  Corley,  secretary  and  treasurer 
of  the  Atlantic  Rice  Mill,  testified  that  it 
was  the  custom  of  his  mill  to  charge  2  cents 
a  sack  on  rice,  and  to  insure  it  for  its  full 
value.  A  number  of  rice  farmers  swore  that 
all  of  the  mills  charged  them  2  cents  a  sack 
for  insurance,  which  they  thought  meant 
full  insurance.  In  the  statements  of  ac- 
counts the  charge  was  for  "Insurance."  Ap- 
pellants charged  2  cents  a  sack  for  Insurance 
if  the  rice  remained  in  their  possession  a 
few  days  or  several  months,  and  Broussard 
testified  that  the  insurance  charged  the  farm- 
ers was  to  protect  themselves,  and  not  the 
farmers,  and  the  Beaumont  Rice  Mills  did 
not  insure  each  man's  rice  with  bis  insur- 
ance money,  but  put  it  in  a  lump  policy  with 
their  rice,  and  when  the  fire  came  prorated 
the  insurance,  regardless  of  the  fact  that  the 
amount  charged  the  farmers  was  amply  suf- 
ficient to  have  paid  full  insurance  for  the 
average  time  rice  remained  in  their  posses- 
sion. With  the  2  cents  a  sack  charged  farm- 
ers the  Beaumont  Rice  Mills  purchased  in- 
surance In  the  Millers'  Mutual  Insurance  Com- 
pany, and  became  thereby  a  member  of  that 
company,  and  entitled  to  a  share  of  its  prof- 
its. No  part  of  these  profits  was  ever  return- 
ed to  the  farmer  who  paid  the  premiums. 
The  Insurance  company  refunded  from  30  to 
40  per  cent  of  premiums  for  the  year  the 
fire  took  place,  which  appellants  appropriat- 
ed. Appellants  charged  for  brokerage,  pre- 
sumably full  rates,  for  "full  rice  pockets," 
presumably  full  rates;  for  commissions  2% 
per  cent,  presumably  full  rates;  for  mill- 
ing 35  cents  a  barrel;  and  for  insurance  2 
cents  a  sack,  which  in  the  light  of  all  the  cir- 
cumstances must  have  been  for  full  insur- 
ance.   In  addition  to  all  those  charges  ap- 


pellants took  the  bran  and  polish.  They 
paid  to  appellee  about  one-third  the  value 
of  the  rice.  During  the  years  1904,  1905,  and 
1906  appellants  made  a  profit  on  the  insur- 
ance part  of  their  business.  Broussard  tes- 
tified that  appellants  had  been  charging  2 
cents  a  sack  for  Insurance  for  10  years. 

It  was  permissible,  after  showing  that  all 
the  rice  mills  in  Beaumont  charged  the  same 
amount  for  insurance,  to  show  that  the  mills 
charged  the  amount  for  full  insurance.  A 
custom  or  usage  of  trade  that  is  the  habit 
of  a  body  of  persons  can  be  established  by 
specific  Instances,  provided  they  are  suffi- 
ciently numerous  to  indicate  a  fairly  regular 
course  of  business,  where  they  occur  under 
similar  circumstances.  Even  one  specific 
Instance,  undisturbed,  has  been  held  to  be 
evidence  of  a  custom.  Wigmore,  Ev.  {  379, 
and  notes.  John  Chaney  swore  that  one 
mill  that  charged  the  2-cent  rate  insured  his 
price  for  full  value.  A  contract  to  procure 
insurance  would  be  implied  by  a  charge  for  In- 
surance, and  in  the  absence  of  a  stipulation 
to  the  contrary,  it  would  be  implied  that  in- 
surance would  be  obtained  for  every  dollar 
that  the  amount  charged  would  procure. 
This  implication  from  the  term  "Insurance" 
has  been  carried  to  the  extent  of  not  only 
covering  full  insurance,  but  insurance  against 
all  kinds  of  risks.  Hall  v.  The  Barnstable 
CD.  C.)  84  Fed.  895.  Proof  of  what  mean- 
ing was  attached  by  other  rice  mills  to  the 
Insurance  to  be  obtained  by  the  payment  of 

2  cents  on  the  sack,  was  admissible  to 
show  the  real  Intention  of  the  parties  to  the 
contract  Thus  in  the  case  of  Crocker  v. 
Insurance  Co.,  62  Mass.  79,  it  was  held 
proper  to  prove  what  was  meant  by  "a 
watchman  kept  on  the  premises"  by  showing 
the  custom  of  other  parties  insured  as  to 
keeping  watchmen.  In  that  case  the  agents 
of  two  companies  were  called  to  establish 
the  habit  or  usage  of  persons  insured  in  re- 
gard to  watchmen.  So  in  the  case  of  New- 
hall  v.  Appleton,  114  N.  T.  140,  21  N.  E.  105, 

3  L.  R.  A.  859,  It  was  held:  "The  evidence 
of  custom  was  admissible,  not  to  change  or 
vary  the  contract  made,  but  to  ascertain 
with  greater  certainty,  what  was  the  inten- 
tion of  the  parties  at  the  time  of  Its  making." 

The  nineteenth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  refusing 
to  give  a  charge  to  the  effect  that  under 
certain  circumstances  certain  evidence  should 
not  be  considered  and  the  only  proposition 
thereunder  is:  "A  party  has  the  right  to 
have  the  jury  informed  of  his  legal  rights 
upon  every  Issue  raised  by  the  evidence." 
The  proposition  is  an  abstraction,  and  pre- 
sents nothing  concrete  upon  which  a  court 
can  act  It  may  be  stated,  however,  that  ap- 
pellee asked  that  its  rice  be  prepared  and 
sold  within  30  days,  and  appellants  agreed 
to  it  and  that  the  amount  paid  for  premiums 
would  have  insured  the  rice  for  four  months. 
In  little  more  than  two  weeks  the  property 
was  destroyed  by  lire.   Appellants,  Instead 
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of  losing  on  its  Insurance,  made  a  profit  on 
it  in  1904,  1806,  and  1906.  There  was  no 
issue  upon  which  to  base  the  requested 
charge. 

If  there  was  a  custom  or  usage  of  trade 
under  which  rice  mills  charged  a  certain 
sum  for  full  insurance  on  rice,  and  appel- 
lee acted  on  that  custom,  which  was  known 
to  appellants,  their  conduct  in  not  using  the 
tax  levied  on  appellee  for  the  purposes  for 
which  it  was  intended,  by  not  Insuring  for 
full  value,  could  not  relieve  appellants  of 
their  liability  for  failure  to  insure.  To  so 
hold  would  be  to  put  a  premium  on  acts  of 
bad  faith,  in  violation  of  a  contract  It  fol- 
lows that  the  court  did  not  err  In  Instructing 
the  Jury  that  a  failure  of  appellants  to  abide 
by  the  terms  of  the  Implied  contract  did  not 
release  them  from  their  obligation  to  in- 
sure. A  secret  failure  of  appellants  to  live 
.  up  to  the  demands  of  a  trade  usage  did  not 
abrogate  a  custom  necessarily  known  to  it, 
and  which  was  in  contemplation  of  its  cus- 
tomers when  they  dealt  with  them.  When 
appellants  offered  to  Insure  the  rice  of  their 
patrons,  they  offered  to  do  it  as  other  mills 
dld.it  in  the  absence  of  a  notification  that 
they  Intended  to  act  differently.  They  ob- 
tained the  money  of  their  customers,  who 
believed  that  their  property  was  to  be  In- 
sured as  other  mills  insured  it  and  they  can- 
not after  a  Are  has  consumed  the  property, 
be  heard  to  say  that  they  had  never  insured 
rice  for  its  full  value,  and  had  put  the  bal- 
ance, as  profits,  in  their  pockets. 

The  remaining  assignments  of  error  have 
been  disposed  of  by  what  is  hereinbefore  de- 
cided, and  we  reiterate  that  if  all  of  the 
contentions  of  appellants  should  be  upheld, 
still  the  nncontroverted  testimony  as  to  the 
course  of  dealing  between  the  parties  show- 
ing the  liability  of  appellants  on  an  implied 
contract  the  judgment  should  not  be  dis- 
turbed. 

It  is  affirmed. 


HACKBARTH  et  al.  v.  GORDON. 
(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.    Rehearing  Denied  June  23,  1909.) 

1.  boundabtes  (§  37*) — title  of  plaintiff — 
Sufficiency  of  Evidence. 

In  trespass  to  try  title,  in  which  the  de- 
fense was  tbat  a  prior  survey  fully  covered  the 
land  called  for  by  plaintiff's  patent  evidence 
Jirld  sufficient  to  sustain  a  finding  that  the  boun- 
daries of  tbe  prior  survey  were  certain  and  ful- 
ly covered  the  land  claimed  by  plaintiff,  and 
left  nothing  to  satisfy  plaintiffs  patent 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {{  184-194;  Dec  Dig.  I  37.*] 

2.  Evidence  (|  163*)  —  Documentary  Evi- 
dence— Records. 

In  trespass  to  try  title,  in  which  defendant 
claimed  that  a  prior  patent  covered  the  land  in 
plaintiff's  patent,  a  certified  copy  of  the  prior 
patent  and  a  certified  plat  from  the  map  in  the 
land  office  are  original  evidence,  and  not  sub- 


ject to  the  objection  that  they  had  not  been  filed 
with  the  papers  in  the  case  for  three  days  and 
notice  given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  549;  Dec  Dig.  i  163.*] 

3.  Evidence  (|  163*)  —  Documentary  Evi- 
dence— Surveyor's  Books. 

In  trespass  to  try  title,  tbe  original  sur- 
veyor's book  of  a  county,  containing  the  field 
notes  of  surveys  by  which  defendant  offers  to 
show  that  plaintiff's  patent  covered  no  land 
not  taken  by  prior  patent,  is  original  evidence, 
and  not  subject  to  the  objection  that  it  should 
have  been  filed  with  the  papers  in  tbe  case  for 
three  days,  and  notice  given. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  636;  Dec.  Dig.  I  163.*] 

4.  Evidence  (|  471*)— Opinion  Evidence- 
Conclusions  of  Witness. 

It  was  not  eiror  to  exclude  the  testimony 
of  a  surveyor  tbat  certain  persons  owned  a  sur- 
vey claimed  by  defendant  to  cover  tbe  land 
called  for  in  plaintiff's  patent,  and  that  they 
made  admissions  as  to  boundaries;  no  evidence 
being  shown  to  make  it  competent,  as  title  can- 
not be  shown  without  facts  to  sustain  it 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2171 ;  Dec.  Dig.  {  471  ;*  Witness- 
es, Cent.  Dig.  ||  833-836J 

5.  Appeal  and  Ebbob  (j  «90*>— Matters  to 
be  Shown  by  Record— Error  in  Exclud- 
ing Evidence. 

A  bill  of  exceptions  complaining  of  the  ex- 
clnsion  of  evidence  should  set  forth  sufficient 
proper  evidence  to  enable  the  appellate  court  to 
say  whether  error  was  committed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Cent.  Dig.  88  2897-2008;  Dec  Dig.  I 

6.  Evidence  (8  265*)— Admissions— Effect. 

In  trespass  to  try  title,  defendant's  admis- 
sion that  plaintiff  has  such  title  as  the  patent 
on  which  he  relies  calta  for  does  not  preclude 
the  defense  that  no  land  passed  by  the  patent. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  1033 ;  Dec.  Dig.  t  265.*] 

7.  Judgment  (8  251*)— Conformity  to  Plead- 
ings. 

Where  defendant  in  trespass  to  try  title 
disclamed  title  to  any  land  sued  for  other  than 
that  embraced  within  a  certain  survey,  and  as 
to  that  survey  alleged  tbat  he  was  owner  and 
in  possession,  and  prayed  for  judgment  against 
plaintiff  for  the  title  and  possession  of  same, 
that  plaintiff's  title  be  canceled,  and  the  defend- 
ant be  confirmed  in  his  title  and  possession,  a 
judgment  based  on  defendant's  contention  that 
a  prior  survey  fully  covered  the  land  called 
for  by  plaintiffs  patent,  that  plaintiff  take  noth- 
ing by  his  suit,  and  adjudging  that  the  title 
of  plaintiff  be  canceled  as  a  cloud  on  defendant's 
title,  is  within  the  pleadings. 

[Ed.  Note.— For  other  C&SOfl,  BOO  sj  Uufflll6Dt* 
Cent.  Dig.  S  437 ;  Dec  Dig.  |  251.*] 

&  Trespass  to  Try  Title  ({  47*)— Judgment 

—Construction. 

The  usual  judgment  in  trespass  to  try  title 
that  plaintiff  take  nothing  by  his  suit  is  an 
adjudication  in  favor  of  defendant  against  plain- 
tiff for  the  title  to  the  property  sued  for,  and 
it  adds  nothing  to  the  judgment  to  go  further 
and  recite  that  defendant  recover  of  plaintiff 
the  title,  or  that  plaintiff's  title  be  divested  out 
of  plaintiff  and  vested  in  defendant 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  69;  Dec  Dig.  f  47.*] 

Appeal  from  District  Court,  Austin  Coun- 
ty; L.  W.  Moore,  Judge. 
Trespass  to  try  title  by  John  Hackbarth 


•For  other  case*  sea  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


592 


120  SOUTHWESTERN  REPORTER. 


(Tex. 


-and  others  against  W.  D.  Gordon.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

C.  G.  Krueger  and  R.  H.  Haynes,  for  ap- 
pellants. W.  D.  Gordon  and  Bell,  Johnson, 
Mattbael  &  Thompson,  for  appellee. 

JAMES,  C.  J.  The  action  is  one  in  tres- 
pass to  try  title,  and  involves  the  position 
of  a  line  of  the  John  Luesch  survey  patented 
:ln  1845.  The  plaintiff  Hackbarth  owned  a 
:204-acre  survey  patented  to  A.  Jordan  in 
1904,  the  field  notes  of  which  call  to  begin 
at  an  iron  pipe  set  at  the  west  corner  of  said 
Luesch  one-third  league  in  the  southeast 
line  of  a  349-aere  survey  in  the  name  of  A. 
Jordan,  thence  south  46*  east  2,482  varas, 
with  the  S.  W.  line  of  the  said  Luesch 
survey,  to  the  center  of  the  San  Bernardo, 
thence  up  the  said  San  Bernardo  with  Its 
meanders  and  in  the  middle  of  Its  channel 
■{stating  the  various  meanders)  to  the  south- 
east corner  of  a  certain  A.  Jordan  349-acre 
•survey  in  the  middle  of  the  San  Bernardo, 
and  thence  north  44°  east,  388  varas,  to  the 
beginning.  It  appears  from  these  field  notes 
'that  plaintiff's  survey  made  the  San  Ber- 
nardo its  southwest  line,  and  places  the 
Luesch  one-third  league  some  distance 
north  of  the  San  Bernardo.  In  other  words, 
it  appears  as  located  between  the  San  Ber- 
nardo and  the  Luesch  survey.  The  theory  of 
the  defense  was  that  the  Luesch  crossed  the 
San  Bernardo  and  embraced  the  space  cover- 
ed by  plaintiff's  patent  The  judgment  was 
for  the  defendant. 

The  Luesch  survey  calls  to  begin  "on  the 
east  side  of  the  San  Bernardo  at  a  stake  In 
the  lower  line  of  a  survey  made  for  John  D. 
Hay  where  said  line  crosses  the  San  Ber- 
nardo at   ;  thence  N.  45*  E.  710  va- 
ras to  the  lower  eastern  corner  of  said  Hay 
survey,  2,176  varas,  to  a  stake  and  mound, 
from  which  a  post  oak  on  the  east  side  of 
the  Sandy  San  Bernardo  bears  N.  86°,  245 
varas;  thence  S.  45°  E.,  240  varas,  to  the 
bank  of  Sandy  San  Bernardo,  2,886  varas, 
to  a  stake  from  which  5  live  oaks  bear  S. 
49°  W.,  845  varas;  thence  S.  45°  W.,  365 
varas,  to  the  Sandy  San  Bernardo  Just  be- 
low the  falls,  2,200  varas,  to  the  bank  of  the 
main  San  Bernardo,  a  sycamore  marked  B, 
2,886,  varas,  to  a  stake  and  mound;  thence 
N.  45°  W.,  2,886  varas,  to  the  place  of  be- 
ginning." The  testimony  is  ample  to  sustain 
the  conclusion  of  fact  to  which  the  trial 
judge  must  have  arrived  in  reaching  the  de- 
cision he  did,  that  the  beginning  point  of 
the  Luesch  survey  was  upon  the  bank  of  the 
San  Bernardo.  Likewise  the  conclusion  that 
the  southeast  line  of  said  survey  crossed  the 
San  Bernardo  at  such  distance  that  a  line 
'drawn  from  that  point  to  the  said  beginning 
point,  making  the  south  line  of  the  survey, 
takes  in  all  the  land  north  of  the  San  Ber- 
nardo, and  leaves  nothing  to  satisfy  plain- 
-tiffs'  patent.  In  whole  or  In  part    We  say 


this  because  tbe  language  used  in  the  patent 
"on  the  east  side  of  the  San  Bernardo  at  a 
stake  In  the  lower  line  of  a  survey  made 
for  John  D.  Hay,  where  said  line  crosses 
the  San  Bernardo,"  indicates  the  fact  and 
because  of  tbe  further  fact  that  the  next 
call  is  for  a  corner  of  the  Hay  survey  at 
710  varas,  and  that  corner  of  the  Hay  sur- 
vey called  to  be  that  distance  from  the  San 
Bernardo.  The  Jordan  patent  called  for 
tbe  west  corner  of  Luesch  (meaning  the 
Luesch  beginning  corner)  as  its  beginning, 
but  places  the  same  388  varas  north  of  the 
river,  thus  Indicating  a  considerable  vacancy 
between  the  Luesch  and  the  river.  The  find- 
ing that  the  Luesch  began  on  the  river,  in- 
stead of  888  varas  away  from  it  which  con- 
clusion we  must  approve  because  there  is 
evidence  which  sustains  it,  interferes  materi- 
ally, if  not  entirely,  with  the  existence  of 
such  a  vacancy. 

It  is  contended  that  nevertheless  the  judg- 
ment is  wrong  because  the  evidence  clearly 
shows  the  closing  line  of  the  Luesch  survey, 
If  run  to  the  beginning  point  on  the  river, 
leaves  some  land  for  plaintiffs'  survey.  The 
evidence  we  find  to  be  conflicting  upon  this 
point  and  we  are  powerless  to  revise  the 
Judgment  in  this  respect  It  would  be  only 
upon  clear  and  undisputed  evidence  that  we 
would  be  warranted  in  taking  such  action. 

There  are  matters  of  practice  raised  by  as- 
signments of  error  for  which  a  reversal  is 
asked. 

The  first  second,  third,  and  fourth  assign- 
ments complain  of  the  following  rulings:  (1) 
The  court  admitted  in  evidence  a  certified 
copy  of  the  Luesch  patent  although  it  had 
not  been  filed  with  the  papers  of  the  case 
for  three  days  and  notice  thereof  given.  (2) 
The  court  admitted  the  surveyor's  book  of 
Austin  county  containing  the  field  notes  of 
the  Hay  survey  dated  May  17,  1846,  over  the 
objection  that  they  were  not  the  original 
field  notes,  nor  certified  copies,  nor  were  filed 
with  the  papers  of  the  case  for  three  days 
and  notice  thereof  given,  and  were  secondary 
evidence  without  any  predicate  being  laid 
for  their  admission.  (3)  The  court  admitted 
tbe  field  notes  of  a  survey  to  Henry  E. 
Fresins  over  the  objection  that  the  patent 
was  the  best  evidence,  and  because  same 
had  not  been  filed  with  the  papers  for  three 
days,  etc  (4)  The  court  admitted  a  plat 
certified  by  the  commissioner  of  the  General 
Land  Office  showing  the  Hay,  Fresins,  and 
Luesch  surveys  without  the  same  having 
been  filed  for  three  days  and  notice  giv- 
en. The  certified  copy  of  the  patent  to  the 
Luesch  survey,  and  the  certified  plat  from 
the  map  In  the  'Land  Office,  were  clearly 
original  testimony,  and  not  subject  to  the 
objections  presented.  The  surveyor's  book, 
mentioned  in  the  second  assignment  is  not 
described  in  tbe  bill  of  exceptions,  but  evi- 
dently was  the  original  of  tne  book  required 
to  be  kept  by  the  surveyor's  office  for  sur- 
veys in  Austin  county.  The  entries  In  such 
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book  constitute  original  evidence,  and  the 
objections  were  properly  overruled.  The 
■ame  remarks  apply  to  the  F resins'  field 
nores  referred  to  In  the  fourth  assignment 

The  fifth  assignment  is  based  upon  the  ex- 
clusion of  testimony  of  the  surveyor  Ludwlg, 
who  located  the  204  acres,  "to  prove  that  at 
the  time  when  the  original  survey  of  the  204 
acres  was  made  the  Allen  brothers  were  the 
owners  of  and  In  possession  of  the  Luesch 
one-third  league  of  land  In  Austin  county, 
Tex.,  and  that  they  did  not  claim  all  the 
land  up  to  the  San  Bernardo  river  and 
•greed  that  their  west  line  of  the  John 
Luesch  one-third  league  was  where  plaintiffs 
contend  it  Is."  The  evidence  showed  no  priv- 
ity of  title  between  defendant  and  the  Aliens. 
Defendant,  being  In  possession,  undertook, 
when  It  came  to  the  evidence,  to  defend  by 
showing  that  the  Luesch  survey,  an  older 
grant,  included  this  land.  It  was  the  com- 
mon defense  of  outstanding  legal  title.  It 
may  be  that  plaintiff  was  authorized  to  meet 
this  by  showing  that  the  owners  of  the 
Luesch  survey  had  estopped  themselves  by 
declaration  or  by  agreement  from  asserting 
that  their  line  was  further  south  than  where 
plaintiffs  claim  It  to  be,  and  that  this  equity 
or  equitable  claim  would  do  away  with  the 
defense  of  outstanding  title.  But  the  ques- 
tion la:  Did  the  court  commit  error  in  ex- 
cluding the  testimony  as  the  same  Is  disclos- 
ed by  the  bill  of  exception?  It  was,  in  any 
event,  necessary  In  this  connection  to  show, 
by  competent  evidence  that  the  Allen  broth- 
ers were  the  owners  at  this  time  of  the 
Lnescb  survey.  The  witness  could  doubtless 
have  testified  that  they  were  in  possession 
of  that  survey,  and  also  that  they  agreed 
to  certain  things.  These  were  facts.  But  he 
could  not  testify  that  they  owned  the  land. 
This  Is  what  the  bill  shows  he  was  expected 
to  say.  His  knowledge  may  have  been 
founded  on  hearsay,  reputation,  or  on  the 
declarations  of  the  Aliens,  none  of  which 
testimony  would  have  qualified  him  to  testi- 
fy on  the  subject.  A  bill  of  exceptions  ought 
to  indicate  sufficient  proper  testimony  to 
enable  this  court  to  say  whether  or  not  any 
error  was  committed.  Upon  its  face  the  tes- 
timony of  a  witness'  that  a  certain  person  is 
owner  of  a  survey  is  not  proper  evidence. 
Title  or  no  title  Is  a  conclusion  of  law  to  be 
determined  from  facts.  Gilbert  v.  Oduni, 
GO  Tex.  670,  7  8.  W.  610.  The  bill  does  not 
show  that  Ludwlg's  testimony  would  have 
been  competent,  but  upon  its  face  it  appears 
incompetent,  hence  the  assignment  is  over- 
ruled. See  Hereford  Cattle  Co.  v.  Powell,  13 
Tex.  Civ.  App.  496.  36  S.  W.  1033. 

By  the  sixth  assignment  error  Is  claimed 
in  the  Judgment  for  various  reasons.  It  ap- 
pears that  defendant's  counsel  announced 
during  the  trial:  "If  the  court  please,  we 
admit  that  plaintiffs  have  such  title  as  may 
be  conveyed  by  the  patent  from  the  state  of 


Texas  to  Adolph  Jtrdan  which  has  already 
been  Introduced  in  evidence."  Upon  this  ap- 
pellant predicates  the  contention  that  plain- 
tiff should  have  had  Judgment  We  over- 
rule this,  for  the  reason  that  it  did  not  pre- 
clude the  defense  that  no  land  passed  by  the 
patent  We  also  overrule  all  such  conten- 
tions as  that  the  configuration  of  the  Luesch 
survey  and  Its  quantity,  etc.,  should  have 
a  controlling  effect  In  fixing  its  boundaries. 
We  have  already  overruled  the  contention 
that  the  beginning  corner  on  the  bank  of  the 
Bernardo  Is  involved  in  doubt 

What  has  been  said  sufficiently  disposes  or 
the  seventh,  eighth,  and  ninth  assignments. 
The  tenth  is  not  properly  briefed,  and  points 
to  nothing  definite  as  error.  Appellants  have 
what  they  call  an  independent  proposition, 
undertaking  to  show  a  fundamental  error,  in 
this:  that  the  Judgment  of  the  court  not  only 
adjudges  that  plaintiffs  take  nothing  by  their 
suit  but  adjudges  against  plaintiff  and  in 
favor  of  defendant  the  land  Involved,  and 
cancels  plaintiffs'  patent  as  a  cloud  in  de- 
fendant's title,  when,  as  appellant  says,  de- 
fendant showed  no  title  in  himself,  and,  as 
far  as  the  record  discloses,  he  was  a  mere 
squatter  or  naked  trespasser.  Defendant 
disclaimed  title  to  any  land  sued  for  other 
than  is  embraced  with  the  Luesch  survey 
and  as  to  sold  survey  pleaded  that  he  was 
the  owner  and  in  possession,  and  prayed  for 
judgment  against  plaintiffs  for  the  title  and 
possession  of  same  and  that  plaintiffs'  title 
be  canceled  and  that  defendant  be  confirm- 
ed in  his  title  and  possession.  It  therefore 
cannot  be  contended  that  the  judgment 
was  not  within  the  pleadings.  The  usual 
Judgment  that  plaintiff  take  nothing  by  his 
suit  is  an  adjudication  in  favor  of  defendant 
against  plaintiff  for  the  title  to  the  property 
sued  for.  To  go  further  and  to  say  that  de- 
fendant recover  of  plaintiff  the  title,  or  that 
plaintiffs'  title  be  divested  out  of  plaintiffs 
and  vested  In  defendant,  etc.,  adds  really 
nothing  to  It  French  v.  Olive,  67  Tex.  400,  3 
S.  W.  568. 

Judgment  affirmed. 


GUERRA  v.  RODRIGUEZ  et  al. 

(Court  of  Civil  Appeals  of  Texas.   June  16, 
1909.) 

Appeal  and  Erbob  (§  846*)— Disposition  of 

Caus?— Affirmance. 

Where  the  trial  court  filed  no  conclusions, 
it  was  the  duty  of  the  appellate  court  to  sustain 
the  judgment  if  it  was  admissible  to  render  the 
same  on  any  theory  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3351 ;  Dec  Dig.  §  846.*] 

Appeal  from  District  Court,  Webb  County; 
J.  F.  Mullally,  Judge. 

Will  contest  between  Perfecto  Rodriguez 
and  others  and  Jose  Maria  Guerra.  From 
a  judgment  declaring  the  will  void  and  re- 
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fusing  to  probate  the  same,  said  Guerra 
appeals.  Affirmed. 

A.  C.  Hamilton,  for  appellant  A.  Wins- 
low,  for  appellees. 

JAMES,  O.  J.  This  Is  a  contest  over  the 
probate  of  the  will  of  Adela  Agulrre  de 
Guerra.  On  appeal  to  the  district  court  the 
cause  was  tried  by  the  judge,  who  declar- 
ed the  will  void,  and  refused  to  probate 
the  same. 

The  assignments  of  error  charge  error 
In  the  judgment  because  the  evidence  es- 
tablished the  mental  capacity  of  Mrs.  Guer- 
ra to  execute  the  will  and  that  It  was  le- 
gally executed;  that  the  evidence  nowhere 
indicates  her  mental  incapacity,  and,  there 
being  no  evidence  of  undue  influence  or  of 
fraud,  etc.,  it  was  the  duty  of  the  court  to 
admit  the  Instrument  to  probate.  The  court 
filed  no  conclusions,  and  it  is  our  duty  to  sus- 
tain the  judgment,  if  it  was  admissible  to 
render  same  upon  any  theory  of  the  evi- 
dence. We  conclude  that  there  was  tes- 
timony sufficient  to  support  the  view  that 
Mrs.  Guerra  at  the  time  the  instrument  was 
shown  to  have  been  signed  by  making  her 
mark  was  not  possessed  of  testamentary 
capacity.  The  judge  was  authorized  to  be- 
lieve or  disbelieve  witnesses  and  to  draw 
all  reasonable  inferences  from  the  testimony 
which  he  credited,  and  we  think  that  from 
the  statements  of  certain  witnesses,  togeth- 
er with  the  testimony  of  Dr.  Gongora,  the 
court  was  warranted  In  denying  the  will 
any  effect 

This  requires  us  to  affirm  the  judgment 


HOUSTON  A  T.  C.  R.  CO.  v.  CROOK. 

(Court  of  Civil  Appeals  of  Texas.    May  14, 
1909.    Rehearing  Denied  June  17,  1909.) 

1.  Railroads  (g  222*)— Injuries  Incident  to 
Operation— Action— Sufficiency  of  Evi- 
dence—Negligence. 

In  an  action  for  personal  discomfort  goffer- 
ed by  plaintiff  and  for  damage  to  her  property 
caused  by  the  negligence  of  defendant  railroad 
in  permitting  oil  to  escape  from  its  premises 
and  flow  near  plaintiff's  home,  evidence  held  to 
sustain  a  finding  that  defendant  was  negligent 
in  allowing  the  oil  to  escape  and  flow  Into  a 
ravine  near  plaintiff's  home  so  as  to  cause  dis- 
comfort and  annoyance  to  her. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  721 ;  Dec.  Dig.  g  222.*] 

2.  Railroads  (§  222*)— Injuries  from  Oper- 
ation—Evidence—  Sufficiency. 

In  an  action  against  defendant  railroad 
company  for  damages  for  personal  discomfort 
suffered  by  plaintiff  and  injury  to  her  home  by 
defendant's  negligence  in  permitting  oil  to  es- 
cape from  its  premises  and  flow  near  to  her 
house,  evidence  held  to  sustain  a  verdict  for 
plaintiff  for  $500. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  724:  Dec.  Dig.  g  222.*] 


3.  Railroads  (|  222*)— Injctbies  Incident  to 
Operation— Negligence— Escapino  Oil. 

Even  though  it  was  impossible  to  transfer 
oil  into  the  tanks  of  the  defendant  railroad 
company  without  leakage  so  that  it  was  not 
negligent  in  allowing  oil  to  escape  therefrom,  it 
would  be  liable  for  damage  by  its  failure  to  use 

§ roper  care  to  prevent  the  escaping  oil  from 
owing  into  a  ravine  near  plaintiffs  residence, 
where  it  could  have  prevented  it  from  doing  bo. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  g  721;  Dec  Dig.  g  222.*] 

4.  Damages  (g  188*)— Evidenced- Weight. 

Plaintiff,  who  lived  on  her  premises,  could 
better  determine  the  character  and  extent  of  the 
annoyance  and  discomfort  caused  her  by  the 
flow  of  oil  down  a  ravine  near  her  premises, 
than  her  neighbors  or  witnesses  passing  along 
the  street  near  her  residence. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g  511 ;  Dec.  Dig.  g  18a*] 

Appeal  from  District  Court  Waller  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  R  J.  Crook  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  W.  B. 
Garrett  for  appellant  W.  W.  Crook  and  A. 
J.  Harvey,  for  appellee. 


PLEASANTS,  a  J.  This  suit  was  brought 
by  appellee  against  appellant  to  recover 
the  sum  of  $2,000  as  damages  for  personal 
discomfort  suffered  by  her,  and  for  de- 
-crease  In  the  value  of  her  home,  caused  by 
the  alleged  negligence  of  the  appellant  In 
permitting  oil  to  escape  from  its  premises 
and  flow  down  a  ravine  or  branch  near  ap- 
pellee's home.  The  defendant  answered  by 
general  denial.  The  cause  was  tried  by 
the  court  without  a  jury,  and  judgment  was 
rendered  In  favor  of  plaintiff  for  the  sum 
of  $500. 

At  the  request  of  defendant  the  trial  court 
filed  his  conclusions  of  fact  which  are,  In 
part,  as  follows:  "(1)  I  And  the  facts  in 
this  case  to  be  those  as  stated  In  the  tes- 
timony of  the  witnesses  W.  W.  Crook  and 
the  plaintiff,  Mrs.  R.  J.  Crook,  vis.:  That 
defendant  had  erected  oil  tanks  on  Its  right 
of  way  near  the  residence  of  the  plaintiff, 
and  that  these  tanks  were  kept  full  of  crude 
fuel  oil.  (2)  That  the  defendant  was  care- 
less or  negligent  In  allowing  large  quantities 
of  this  oil  to  escape  and  waste  from  these 
tanks.  (3)  That  this  escaping  oil  flowed  into 
a  ravine  and  down  this  ravine  onto  and 
around  plaintiff's  residence  lot  and  near  the 
plaintiff's  house.  (4)  That  defendant's  at- 
tention was  often  called  to  this  fact  but 
that  defendant  did  not  stop  this  flow  of  oil 
for  a  long  time,  but  that  afterwards  the 
defendant  made  an  attempt  to  check  the  flow 
of  oil  by  putting  in  two  oil  traps,  but  that 
this  did  not  entirely  remedy  the  matter.  (5) 
That  this  oil  as  it  flowed  upon  and  around 
the  plaintiff's  premises  was  very  offensive 
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to  plaintiff  and  her  family  by  reason  of 
the  gases  arising  from  It  (6)  That  this  of- 
fensive smell  was  so  great  that  the  plaintiff 
and  her  family  could  not  occupy  those  parts 
of  her  residence  that  fronted  the  ravine  down 
which  the  oil  flowed  whenever  the  wind  blew 
from  that  direction,  and  that  she  was  forced 
to  close  her  windows  to  keep  out  the  offensive 
smell  of  oil.  (7)  I  find  that  all  of  the  tes- 
timony offered  by  the  defendant  waa  and 
is  of  the  negative  character,  not  so  positive 
as  that  of  the  plaintiff,  and  that  the  defend- 
ant's witnesses  were  not  in  a  position  to 
Judge  of  the  facts  as  well  as  the  plaintiff." 

W.  W.  Crook  testified  for  plaintiff  as  fol- 
lows: "I  am  acquainted  with  plaintiff's 
premises,  her  home.  She  has  resided  there 
since  1887.  Six  or  seven  years  ago  defend- 
ant erected  oil  tanks  just  north  or  northeast 
of  plaintiffs  homestead  block  about  150 
yards  distant.  They  have  machinery  there 
that  pumps  the  oil  from  the  oil  cars  into 
a  big  tank  and  from  the  big  tank  Into  an 
elevated  tank  that  Is  used  in  filling  the  en- 
gines, from  those  tanks,  and  from  pumping  It 
in  there  Is  a  large  amount  of  oil  wasted  on 
the  ground  There  is  a  depression  there,  It 
hardly  makes  a  gully  at  that  point,  but 
makes  a  gully  lower  down,  which  flows 
through  the  eastern  portion  of  plaintiff's 
home  block  No.  66.  The  gully  runs  north 
and  south  and  across  the  street  lying  south 
of  block  No.  66,  and  then  turns  southwest 
The  flow  of  the  oil  has  been  running  down 
the  gully,  not  dally,  but  every  week  It  flows 
down  that  branch,  It  seems  like  it  Is  waste 
oil,  more  at  times  than  at  other  times.  It  Is 
about  100  yards  from  plaintiff's  residence  to 
that  oil  pool  and  about  100  feet  from  plain- 
tiff's residence  to  the  branch  and  oil  pool 
and  that  pool  there)  and  this  pool  has  been 
there  nearly  ever  since  the  oil  tanks  were 
erected,  more  so  in  the  past  one  or  three 
years  oil  has  been  coming  down  there.  The 
plaintiff,  through  her  sons,  have  tried  to 
make  them  take  notice  of  It,  and  they  have 
had  notice  of  It  to  try  to  get  them  to  stop 
it  In  some  way.  That  pool  of  oil  Is  nearly 
south  of  plaintiff's  residence,  and  it  is  nearly 
unbearable  at  times.  It  has  been  abated 
since  filing  this  suit  a  little  bit  comes  down 
when  we  have  a  big  rain.  Before  filing  of 
this  suit  and  three  or  four  months  after, 
Just  pools  of  oil  run  down  there.  I  tried  to 
get  the  defendant  or  their  agents  to  check 
this  oil,  and  they  had  notice  of  the  fact  that 
the  oil  was  escaping.  Their  attention  had 
been  called  to  It  about  three  years  before 
the  filing  of  this  suit  A  negro  residing  about 
75  yards  from  plaintiff's  residence  brought 
suit  against  the  defendant.  They  investigat- 
ed the  matter.  Their  attention  has  been  call- 
ed to  It  time  and  time  and  time  again.  Capt 
Crowder's,  one  of  the  defendant's  employes, 
attention  was  called  to  It  also  Mr.  Groce. 
They  saw  the  place  there  and  saw  the  es- 
caping oil  flowing  down  this  depression  or 
gully.  It  was  a  pool  at  that  time.  That  was 
about  two  or  three  years  before  this  suit 
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was  filed.  They  made  no  attempt  that  I 
know  of  after  this  was  called  to  their  at- 
tention to  stop  or  check  the  flow  of  oil.  At 
the  time  of  that  Investigation  the  oil  ex- 
tended Into  those  pools  opposite  plaintiff's 
premises,  and  since  that  time  I  had  con- 
versations with  Capt  Crowder  relative  to 
the  flow  of  oil  there." 

Mrs  Crook,  plaintiff,  testified:  "I  am  the 
plaintiff.  Charge  defendant  with  creating  a 
nuisance  by  permitting  oil  to  flow  down  a 
gully  east  and  south  of  my  premises,  creating 
a  stink  and  gas,  also  a  nuisance.  The  last 
three  or  four  years  it  has  been  very  offen- 
sive around  the  house.  I  do  not  sit  onr  the 
south  porch.  The  odor  from  the  oil  stinks 
so.  This  smell  has  been  there  all  along  ror 
two  or  three  years.  We  have  to  keep  the 
dining  room  closed  down  I  know.  The  disa- 
greeable gases  and  the  odor  from  that  oil  has 
not  stopped  yet  It  is  very  disagreeable.  ■  It 
seems  like  about  a  year  ago  that  oil  run  down 
there  and  stood  in  pools.  I  know  that  there 
Is  a  terrible  scent  there,  I  can  tell  you  that 
right  now." 

We  think  this  testimony  sustains  the  find- 
ings of  the  trial  Judge  that  defendant  was 
careless  and  negligent  In  allowing  the  oil 
to  escape  from  Its  premises  and  flow  Into  the 
ravine  near  plaintiff's  home,  and  that  by  rea- 
son of  the  disagreeable  odors  arising  from 
said  oil  plaintiff's  use  of  her  home  has  been 
Interfered  with,  and  she  has  been  caused 
much  personal  discomfort  and  annoyance, 
and  thereby  damaged  in  the  amount  found 
by  the  court 

By  its  first  assignment  of  error  appellant 
assails  the  judgment  on  the  ground  that 
there  Is  no  evidence  to  sustain  the  finding 
that  the  oil  was  negligently  allowed  to  es- 
cape from  appellant's  tanks  and  engines.  It 
may  be  conceded,  as  contended  under  this 
assignment,  that  there  was  no  way  in  which 
appellant  could  handle  the  oil  without  there 
being  waste  or  leakage,  and  therefore  appel- 
lant was  not  negligent  in  allowing  the  oil 
to  so  escape  from  its  tanks  and  engines,  and 
yet  appellant  would  be  liable  for  the  damages 
claimed  in  this  case  by  reason  of  its  fail- 
ure to  use  proper  care  to  prevent  the  oil 
so  escaping  from  flowing  into  the  ravine  near 
plaintiff's  residence.  The  evidence  leaves 
no  room  for  doubt  that  this  could  have  been 
prevented,  and  that  in  fact  it  was.  shortly 
before  this  Buit  was  tried,  remedied  to  a 
large  extent  by  the  use  of  oil  traps.  It  was 
the  duty  of  the  appellant  to  use  ordinary 
care  to  prevent  the  waste  oil,  which  in  the 
proper  conduct  of  Its  business  may  have 
escaped  from  Its  engines  and  tanks  without 
negligence  on  Its  part,  from  flowing  off  of  its 
premises  and  causing  damage  to  persons  liv- 
ing near  said  premises,  and  a  failure  to  use 
ordinary  care  in  this  regard  would  render  It 
liable  for  damages  so  caused.  Railway  Co. 
v.  Platzer,  73  Tex.  123,  11  S.  W.  160,  SL.  R. 
A.  639,  15  Am.  St.  Rep.  771;  Houston  4T.G 
Ry.  Co.  v.  Anderson,  44  Tex.  Civ.  App.  304, 
08  S.  W.  44a 
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This  conclusion  disposes  of  the  several 
assignments  of  error  which  complain  of 
the  Judgment  on  the  ground  that  there  is 
no  evidence  to  sustain  a  finding  of  negligence 
on  the  part  of  defendant  in  causing  plaintiff's 
damage,  and  all  of  said  assignments  are  over- 
ruled. 

The  third  assignment  is  as  follows:  "The 
court  erred  In  finding  that  the  evidence  of 
the  defendant  as  to  the  escape  of  the  oil 
was  only  of  a  negative  character,  and  that 
the  defendant's  witnesses  were  not  in  a  posi- 
tion to  Judge  of  the  facts  as  well  as  plain- 
tiff's, because  such  finding  is  not  only  con- 
trary to  the  overwhelming  weight  of  the 
testimony,  but  is  without  evidence  legally 
sufficient  to  sustain  the  same,  in  that  all  the 
evidence  showed  that  the  plaintiff  knew 
nothing  of  the  manner  of  the  escape  of  said 
oil,  nor  what  the  defendant  did  to  prevent 
the  same,  nor  whether  it  had  been  stopped, 
nor  the  cause  of  the  scum  of  oil  on  the  wa- 
ter that  ran  down  said  ravine;  whereas,  the 
witnesses  for  the  defendant  were  positive, 
and  showed  by  affirmative  evidence,  that 
the  escape  of  the  oil  had  been  stopped,  ex- 
cept the  washing  down  the  stream  by  rain 
the  little  waste  oil  on  the  surface  of  the 
track  that  could  not  be  prevented,  and  show- 
ed that  they  were  testifying  from  their  own 
personal  knowledge  and  observation."  There 
is  no  merit  in  this  assignment  It  is  clear 
that  the  court  in  the  finding  complained  of, 
referred  to  the  testimony  in  regard  to  dis- 
agreeable and  offensive  odors  and  the  dis- 
comfort caused  plaintiff  thereby,  and  it  is  ob- 
viously true  that  plaintiff,  who  lived  on  the 
premises  and  suffered  the  annoyance,  was  In 
a  better  position  to  Judge  of  the  character 
and  extent  of  the  dlscoinforture  caused  her 
than  were  witnesses  passing  along  the  street 
near  her  residence  or  who  lived  near  her. 
.  The  evidence  sustains  the  finding  that  the 
offensive  odors,  caused  by  the  flow  of  the 
oil  into  the  ravine  near  plaintiff's  home,  were 
such  as  to  deprive  her  of  the  use  of  a  part 
of  her  home  whenever  the  wind  blew  from 
said  ravine  toward  her  house,  and  that  by 
this  deprivation  and  the  discomfort  suffered 
by  her  plaintiff  was  damaged  to  the  extent  of 
$500. 

We  have  considered  all  of  the  assignments, 
and  in  our  opinion  none  of  them  present  any 
error  which  would  authorize  a  reversal  of  the 
Judgment  and  it  is  therefore  affirmed. 

Affirmed. 


BEAUMONT,  S.  L.  8c  W.  R.  CO.  v.  OLM- 
STEAD. 

{Court  of  Civil  Appeals  of  Texas.    May  19, 

1909.    Rehearing  Denied  June  10,  1909.) 
1.  Damages  (f  132*)— Personal  Injuries— 

EXCESSIVENESS. 

Plaintiff,  vhen  injured,  was  39  years  of 
age,  and,  though  of  slight  build,  was  in  per- 


fect health.  He  had  been*  railroading  for  20 
years  as  brakeman  and  conductor,  and  was 
earning  $100  per  month.  He  was  temperate, 
of  good  habits,  and  usually  employed.  As  a  re- 
sult of  the  injury,  he  sustained  five  broken 
ribs,  which  were  protruding  at  the  time  of 
trial,  one  near  the  heart  appearing  to  have 
never  united  to  the  frontal  bone,  so  that  it 
pressed  against  the  heart  and  lung.  He  sus- 
tained a  bending  or  breaking  of  the  coccyx, 
rendering  him  unable  to  sit  on  anything  bard 
for  any  length  of  time,  and  a  compression  of 
the  chest,  so  interfering  with  his  lungs  as  to 
make  it  difficult  for  him  to  inhale  enough  air 
to  sustain  him  in  any  vigorous  exertion.  The 
Injuries  were  permanent,  and  incapacitated  him 
from  doing  any  hard  work  that  required  con- 
tinued exercise,  and  rendered  him  susceptible 
to  tuberculosis  and  other  diseases.  As  a  con- 
sequence, he  could  not  live  with  any  comfort, 
except  in  a  dry  atmosphere,  not  of  great  alti- 
tude. Held,  that  a  verdict  for  $20,000  was  not 
so  excessive  as  to  warrant  reversal. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  ||  178,  372-385,  390;  Dec.  Dig. 
S  132.*] 

2.  Appeal  and  Ebrob  (§  1004*)— Review- 
Verdict. 

A  verdict  for  damages  must  be  taken  as 
conclusive,  where  there  is  nothing  in  the  amount 
thereof,  or  in  the  record,  to  indicate  that  the 
jury  was  actuated  by  passion  or  prejudice,  or 
other  Improper  motive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3944-3947;  Dec.  Dig.  | 
1004.*] 

3.  Master  and  Servant  ({  265*)— Injuries 
to  Servant— Master's  Knowledge  or  De- 
fects—"Vice  Principal." 

Where  workmen,  under  the  control  of  • 
division  engineer,  were  doing  the  work  of  a 
railroad  company  in  undermining  the  supports 
of  a  bridge,  in  the  absence  of  a  showing  to  the 
contrary,  they  would  be  presumed  to  be  in  the 
railroad  company's  employ,  and  thus  being,  as 
to  a  conductor  of  the  company  Injured  by  col- 
lapse of  the  bridge,  the  alter  ego  of  the  com- 
pany under  Rev.  St.  1895,  art  4560f,  making 
persons  intrusted  by  a '  railway  corporation 
with  control  over  other  persons  in  its  employ 
"vice  principals"  of  the  company,  they  having 
knowledge  of  the  danger  created,  which  was 
knowable  to  them  in  the  exercise  of  ordinary 
care,  the  railroad  company  occupied  the  same 
position  as  to  knowledge  toward  the  conductor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  t  265.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7316;  vol.  8,  p.  7827.] 

4.  Master  and  Servant  ({  293*)— Injuries 
to  Servant— Instructions. 

In  an  action  by  a  railway  conductor  for 
injuries  from  the  collapse  of  a  bridge,  a  charge 
that  the  railroad  company  owed  the  duty  to- 
ward its  conductor  to  exercise  ordinary  care  to 
see  that  bridges  over  which  he  was  required 
to  run  his  train  were  in  reasonably  safe  con- 
dition, and  if  it  knew,  or  by  the  exercise  of 
ordinary  care  in  the  way  of  inspection  would 
have  known,  that  such  a  bridge  was  not  reason- 
ably safe,  but  negligently  failed  to  inform  the 
conductor  of  the  danger  and  avert  injury  to 
him,  etc.,  did  not  impose  upon  the  company  the 
duty  of  inspection ;  the  words  "In  the  way  of 
inspection"  being  a  qualification  In  the  com- 
pany's favor,  since  under  the  charge  the  con- 
nector could  only  recover  if  the  company  knew 
of  the  danger,  though  it  would  be  sufficient  if 
the  company  knew,  or  by  the  exercise  of  or- 
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dlnary  can  could  have  known,  of  the  unsafe- 
ness  of  the  bridge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  293.*] 
6.  Masteb  and  Sebvant  (If  112,  124*)— In- 

JTTBIES  TO  SbBVANT— INSTBUCTIONS. 

Even  if  the  charge  had  imposed  the  duty 
of  inspection,  it  would  not  have  been  incor- 
rect; it  being  the  duty  of  the  railroad  com- 
pany to  use  ordinary  care  in  the  way  of  in- 
spection to  provide  its  conductor  with  a  rea- 
sonably safe  place  for  his  work. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Di/t.  ff  218-223,  235-242;  Dec. 
Dig.  ff  112,  124.*] 

6.  Tbiai.  (§§  220,  244*)  —  Instructions  —  Un- 
due Pbominence  to  Issue. 

A  charge  in  one  paragraph,  declaring  the 
law  as  applicable  to  the  case,  in  another  sub- 
mitting the  facts  for  recovery  by  plaintiff  ap- 
plicable to  that  declaration,  and  in  another 
stating  the  negative  hypothesis  of  those  facts 
in  favor  of  defendant,  did  not  involve  undne 
prominence  or  repetition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ff  513,  577;  Dec.  Dig.  ff  229,  244.*] 

7.  Appeal  and  Ebbob  (f  1068*)— Review— 
Harmless  Ebbob— Instructions. 

In  an  action  against  a  railroad  company 
by  a  conductor  for  injuries  from  the  collapse 
of  a  bridge,  where  plaintiff's  evidence  showed 
that  he  was  proceeding  slowly  over  the  bridge 
in  the  course  of  his  duty,  when  it  collapsed  be- 
cause of  being  undermined  by  work  going  on 
at  the  time,  presumably  by  defendant's  em- 

Sloyes,  no  warning  having  been  given  him  as 
e  approached,  and  where  defendant  neither 
disputed  the  evidence,  nor  offered  excuse  or 
explanation,  it  was  so  certain  that  the  jury 
would  impute  negligence  that  a  charge  on  neg- 
ligence, even  if  erroneous,  wonld  not  be  prej- 
udicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4227;  Dec.  Dig.  f  1068.*] 
a  Tbiai  (f  256*)— Instructions— Duty  to 

Request  Instructions. 

A  charge  that,  if  the  jury  found  for  plain- 
tiff, they  should  assess  his  damages  at  such  a 
sum  aa  they  believe  would  fairly  compensate 
him  for  alleged  injuries  confined  the  assess- 
ment to  injuries  received  by  plaintiff  at  the 
casualty  complained  of  and  alleged  in  the  peti- 
tion, and  was  good  as  far  as  it  went;  and,  if 
defendant  desired  a  more  specific  charge  touch- 
ing plaintiff's  right  to  recover  for  tuberculosis, 
which  evidence  showed  he  had  contracted  from 
his  injuries,  but  which  result  had  not  been 
alleged  in  the  petition,  it  should  have  requested 
a  'special  charge  covering  that  point. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ff  628-641 ;  Dec.  Dig.  f  256.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Klttrell,  Judge. 

Action  by  G.  P.  Olmstead  against  the  Beau- 
mont, Sour  Lake  &  Western  Railroad  Com- 
pany. Jtfdgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Andrews,  Ball  &  Streetaan,  for  appellant 
Ewlng  &  Ring,  for  appellee. 

McMBANS,  X  This  was  an  action  by  ap- 
pellee, Q.  P.  Olmstead,  against  the  appellant, 
Beaumont,  Sour  Lake  &  Western  Railroad 
Company,  to  recover  damages  for  personal 
injuries  sustained  by  him  while  he  was  en- 
gaged in  the  service  of  appellant  as  conduct- 


or on  a  work  train,  by  breaking  in  two  of 
Its  bridge  across  San  Jacinto  river,  over 
which  the  train  was  running,  so  that  he  and 
the  cars  were  precipitated  below,  and  he 
caused  to  sustain  serious  and  permanent  in- 
juries; the  gravamen  of  the  complaint  being 
that  appellant  had  failed  to  use  ordinary 
care  for  his  safety,  in  that  the  bridge  had 
been  made  dangerous,  and  not  reasonably 
safe,  by  one  or  more  of  Its  supports  having 
been  undermined  and  rendered  Insecure,  of 
which  the  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  on  its  part  would  have 
known,  in  time  to  have  warned  plaintiff  and 
averted  injury  to  him,  but  that  it  had  negli- 
gently failed  to  do  so,  and  had  negligently 
permitted  the  bridge  to  be  and  remain  In  such 
unsafe  condition,  and  the  train  to  pass  over 
it  in  that  condition,  thereby  proximately 
causing  the  injuries  complained  of.  The  an- 
swer of  appellant,  so  far  as  relied  on,  con- 
sisted of  a  general  denial,  with  pleas  of  as- 
sumed risk  and  contributory  negligence.  A 
Jury  trial  resulted  in  a  verdict  and  Judgment 
in  favor  of  appellee  for  $20,000,  to  review 
which  the  railroad  company  has  appealed. 

The  evidence  deduced  warrants  the  follow- 
ing findings  of  fact:  On  July  15,  1907,  ap: 
pellee  was  in  the  employment  of  the  appel- 
lant, In  the  capacity  of  conductor  on  one  of 
its  freight  trains,  engaged  in  hauling  sand  for 
surfacing.  The  train  upon  which  he  was 
working  was  not  a  construction,  but  a  sur- 
facing, train.  The  sand  was  hauled  from  a 
pit,  into  which  a  spur  track  ran,  about  1,500 
feet  east  of  the  San  Jacinto  river,  where  a 
steam  shovel  was  used  for  loading  cars. 
When  the  cars  were  loaded  with  sand,  the 
engine,  which  was  headed  east,  would  push 
them  westward  over  the  bridge  cross  the 
San  Jacinto  river,  and  swap  them  for  empty 
cars,  returning  with  the  empties,  and .  the 
loaded  cars  would  be  taken  by  another  en- 
gine to  the  point  on  the  track  where  the  sand 
was  needed,  and  then  in  due  course  would  be 
similarly  returned  as  empties.  This  was  the 
method  of  the  work.  Appellee  did  not  al- 
ways, but  did  occasionally,  go  on  these  trips 
with  the  train.  He  had  not  gone  over  the 
bridge  for  four  or  five  days  prior  to  the 
casualty.  On  the  afternoon  of  July  15,  1907, 
at  about  3  o'clock,  the  engine  at  the  pit  swap- 
ped loaded  for  empty  cars,  and  by  shortly 
after  5  o'clock  a  train  of  11  loaded  cars  was 
ready  to  be  swapped  for  empties,  but  the 
engine  with  the  empties  not  being  in  sight, 
and  it  being  necessary  before  6  o'clock  to  fill 
the  engine  tank  with  water  for  use  by  the 
steam  shovel  during  the  night  appellee  caus- 
ed the  engineer  to  back  the  train  to  the  water 
tank  alongside  the  bridge  about  800  feet 
westward  from  the  east  margin  of  the  San 
Jacinto  river.  The  trestle  of  the  bridge  was 
about  3,000  feet  long.  The  bridge  was  about 
45  or  55  feet  high,  and  the  track  for  two 
miles  was  straight  Just  about  the  time  the 
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engine  reached  the  water  tank,  appellee,  who 
was  on  the  most  westward  car,  the  one  far- 
thest from  the  engine,  heard  a  noise  of  the 
giving  way  of  the  bridge,  and  In  the  moment 
that  elapsed  before  the  bridge  gave  way,  he 
decided  that  It  would  be  safer  for  him  to  re- 
main on  the  car  than  to  attempt  to  leave  It 
from  the  height  he  was.  The  bridge  broke 
in  two,  and  part  of  It  went  down,  leaving  a 
gap  in  It  sufficiently  wide,  being  from  60  to 
200  feet  wide,  to  precipitate  below  the  five 
westward  or  rear  cars,  Including  the  one  up- 
on which  appellee  was.  Appellee  was  thrown 
below,  striking  the  ground  or  other  hard  ob- 
ject, thereby  sustaining  the  Injuries  of  which 
he  complains,  which  will  be  further  referred 
to  In  discussing  the  assignment  of  error 
which  challenges  the  verdict  as  excessive. 
The  breaking  In  two  and  giving  way  of  the 
bridge  was  caused  by  a  gang  of  men,  who 
were  engaged  at  appellant's  work  in  excavat- 
ing below  for  new  creosote  piers,  digging  so 
as  to  undermine  the  old  piers,  without  prop- 
erly supporting  them,  whereby  the  cap  was 
caused  to  work  off  the  stringers  of  the  bridge, 
and  it  to  fall  when  the  train  came  upon  it 
The  bridge  was  In  part  to  be  replaced  by  the 
new  creosote  piers,  but  it  bad  been  in  use 
for  about  two  years,  and  the  road  was  about 
to  be  opened  up  with  it  to  passenger  traffic. 
Similar  trains,  heavily  loaded  with  sand  in 
the  customary  manner,  as  that  in  questlou, 
had  been  passing  over  the  bridge  every  four 
or  five  hours  during  the  day.  Such  a  one 
had  passed  thereover  about  an  hour  and  a 
half  before  the  bridge  gave  way.  One  Forbes 
was  appellant's  general  superintendent,  and 
one  Innls  ranked  under  him  as  its  agent,  and 
one  Kountz  was  the  appellant's  division  en- 
gineer, and  Kountz  was  under  or  near  the 
bridge  at  the  time  of  the  casualty.  He  was 
in  charge  of  the  bridges  and  surfacing.  No 
notice  or  warning  was  given  appellee  by  the 
persons  doing  the  work  of  excavating,  or  by 
any  one  else,  of  any  impending  danger,  and 
there  was  practically  no  evidence  that  appel- 
lee had  knowledge  of  the  defect  and  danger. 
He  knew  the  excavation  was  going  on  as  It 
had  been  for  the  two  weeks  next  passed,  and 
he  had  seen  a  great  many  similar  excava- 
tions. He  testified:  "There  was  nothing 
about  that  excavation  and  the  way  those 
piles  were  put  in  the  holes,  and  so  on,  before 
this  accident  happened  that  attracted  my  at- 
tention to  any  danger.  Never  examined  it 
very  closely;  my  business  Was  55  feet  above 
It.  •  *  •  Had  never  had  any  experience 
in  making  brick  buildings  and  excavations 
like  that— it  is  not  in  my  line."  There  was 
no  evidence  that  plaintiff  did,  or  omitted  to 
do,  anything  in  which  he  was  negligent  Ap- 
pellant offered  no  evidence  on  the  Issue  of 
its  liability,  confining  Its  testimony  to  the 
amount  of  damages. 

Appellant  by  Its  first  and  second  assign- 
ments of  error,  complains  that  the  verdict  Is 
excessive  In  that  the  amount  awarded  appel- 
lee would  compensate  him  for  an  entire  loss 


of  his  earning  capacity  for  the  remainder  of 
his  life,  if  he  had  been  perfectly  sound  prior 
to  his  injuries,  whereas  the  evidence  shows 
that  prior  to  bis  injuries  appellee  was  not  a 
sound  and  healthy  man,  but  bad  certain  de- 
fects and  disabilities,  which  rendered  him 
unable  to  perform  train  service,  and  unfit  to 
endure  strong  physical  exertion,  and  that 
prior  to  the  casualty  he  had  organic  trouble 
with  hit  heart,  which  disqualified  him  for 
train  service,  and  that  he  had  tuberculosis  in 
bis  family,  and  that  appellee  is  not  wholly 
disabled  from  performing  work  of  any  kind, 
but  only  from  performing  such  ordinary  man- 
ual labor  as  an  able-bodied  man  could. 

Briefly,  the  facts  relative  to  appellee's  In- 
juries are  these:  At  the  time  appellee  was 
injured  he  was  89  years  of  age,  and,  though 
of  slight  build,  was  in  perfectly  good  health 
— had  not  paid  $20  for  physician's  services 
In  his  life;  had  experienced  no  trouble 
whatever  with  his  lungs  and  heart;  bad 
been  railroading,  serving  as  brakeman  and 
conductor,  with  slight  intervals,  continuous- 
ly for  20  years  before  the  trial.  The  average 
salary  of  a  conductor  Is  from  $125  to  9150 
per  month.  He  was  earning  $100  per  month 
in  that  capacity  when  injured.  He  was  tem- 
perate and  of  good  habits  of  life,  usually 
employed,  and  could  average  with  the  best 
In  that  regard.  When  he  was  thrown  to  the 
ground  from  the  bridge,  he  was  rendered  un- 
conscious, came  to  for  a  few  moments  as  he 
lay  on  the  bank  of  the  river,  then  lapsed  in- 
to unconsciousness,  remaining  In  that  condi- 
tion until  he  awoke  about  4  o'clock  the  next 
morning  In  the  hospital.  He  was  badly 
bruised  on  the  head,  arms,  and  body,  one 
arm  remaining  useless  for  weeks.  The  in- 
juries, which  were  shown  to  be  both  seri- 
ous and  permanent  consisted  of  the  follow- 
ing: (1)  Five  broken  ribs,  which  were  pro- 
truding at  the  time,  one  of  which,  near  the 
heart,  appears  to  have  never  united  to  the 
frontal  bone.  The  result  is  practically  a 
floating  and  pressure  on  the  heart  and  lung. 
(2)  The  bending  or  breaking  of  the  coccyx, 
where  he  received  a  severe  blow.  The  coccyx 
supports  the  pelvis  and  rectum  and  cut-off 
muscles.  (3)  Compression  of  the  chest  so 
interfering  with  his  lungs  as  to  make  It  dif- 
ficult for  him  to  inhale  enough  air  to  sus- 
tain him  in  the  effort  to  make  any  vigorous 
exertion.  The  testimony  shows  that  these 
injuries  are  permanent,  and  would  incapaci- 
tate appellee  from  ratlroad  service  he  had 
been  accustomed  to,  or  from  doing  any  hard 
work,  or  any  work  that  required  sustained 
exertion  or  continued  exercise,  and  that  be 
was  thereby  rendered  susceptible  to  tubercu- 
losis and  other  diseases,  and  that  he  could 
not  live  with  any  comfort  at  all,  only  In  a 
dry  atmosphere,  not  of  great  altitude.  When 
hurt,  appellee  weighed  about  137  pounds, 
and  at  the  trial  weighed  11?  pounds,  and 
had  been  reduced,  during  his  sufferings,  to 
about  102  pounds.  His  suffering  had  been 
great  was  continued  at  the  trial,  and  was  of 
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a  nature  to  continue  in  the  future.  For 
three  weeks  he  lay  In  the  hospital,  unable 
during  most  of  the  time  to  move  from  his 
position  in  bed  for  any  purpose,  on  account 
of  the  injured  coccyx.  He  could  not  raise 
his  hand  for  a  long  time.  The  pain  from  the 
Injured  coccyx  extended  through  the  spinal 
column.  The  broken  ribs  were  bandaged,  so 
that  the  bandages  extended  around  his  body, 
over  the  spine  and  heart,  and  his  heart  gave 
him  trouble.  Since  then  he  has  had  trouble 
with  his  heart  and  lungs  on  account  of  the 
compression  of  his  chest,  rendering  him  un- 
able to  sleep  well  at  night,  or  to  supply  his 
lungs  with  the  necessary  amount  of  air  for 
comfortable  breathing,  so  that,  when  he  ex- 
ercises at  all,  his  lungs  give  out  The  bro- 
ken or  bent  coccyx  renders  him  unable  to  sit 
on  anything  hard  any  length  of  time,  so  that 
he  usually  uses  a  pillow  for  a  seat,  and  in 
case  of  any  sudden  Jolt  his  suffering  almost 
reaches  the  point  of  fainting.  The  pressure 
on  his  lungs  is  so  great  that  his  breathing 
is  accomplished  by  means  of  the  abdominal 
muscles.  He  lost  his  entire  time  down  to 
the  trial,  having  been  unable  to  do  any 
work;  has  difficulty  in  concentrating  his 
mind.  When  he  sits  up  a  half  hour,  his 
shoulders  get  heavy,  and  his  back  gives  him 
pain  up  to  the  neck.  His  lnngs  pain  him  con- 
tinually every  breath  he  takes.  When  ap- 
pellee applied  to  appellant  for  employment, 
he  was  examined  by  appellant's  local  phy- 
sician at  Beaumont,  Dr.  Beed,  who  refused 
to  recommend  him  for  the  service,  for  the 
reason,  as  shown  by  his  report,  and  his  tes- 
timony, that  he  found  his  pulse  at  92,  and 
a  "mitral  regurgitant  murmur"  of  his  heart 
A  few  days  later  he  was  examined  by  anoth- 
er local  surgeon  of  appellant  Dr.  Reagan, 
who  recommended  appellee  for  service,  and 
upon  which  recommendation  he  was  employ- 
ed. Dr.  Reagan  noted  appellee's  pulse  at 
88,  and  his  heart  as  "rapid,"  but  declared 
appellee  to  be  "physically  average" ;  that  his 
reason  for  passing  him  was  because  the  rail- 
road company  was  in  urgent  need  of  em- 
ployes. Dr.  Howard,  appellant's  local  sur- 
geon at  Houston,  who  attended  appellee  bood 
after  he  was  hurt  testified  that  at  first  be 
did  not  find,  but  on  a  subsequent  examina- 
tion be  did  find,  a  murmur  of  the  heart.  Dr. 
Eckhradt  testified  that  appellee  had  no  in- 
dication of  having  organic  heart  disease,  and 
Dr.  Bourland  testified  that  he  had  examin- 
ed appellee  carefully  and  found  nothing 
wrong  with  his  heart  As  to  the  claim  that 
there  was  tuberculosis  in  appellee's  family, 
the  only  testimony  on  the  subject  was  that 
appellee's  sister  rode  about  two  miles  on  a 
Leach  in  a  bathing  suit  from  which  she  con- 
tracted pneumonia,  and  died  in  six  months 
from  what  is  called  "galloping  consumption." 
That  was  the  only  consumption  ever  in  his 
family. 

In  view  of  the  facts  above  set  out  we  can- 
not say  that  the  amount  of  the  verdict, 
though  large,  was  not  Justified.   The  power 


of  an  appellate  tribunal  to  reverse  a  verdict 
Is  not  arbitrary;  and,  where  there  is,  as  in 
this  case,  nothing  in  the  amount  of  the  ver- 
dict or  the  record  to  indicate  that  the  Jury 
was  actuated  by  passion  or  prejudice,  or 
other  improper  motive,  its  finding  as  to  the 
amount  of  the  award  must  be  taken  as  con- 
clusive. Railway  v.  Hynes,  21  Tex.  Civ. 
App.  34,  60  S.  W.  624;  Railway  v.  Stevens 
(Tex.  Civ.  App.)  94  S.  W.  397;  Railway  v. 
Brazzll,  78  Tex.  814,  14  8.  W.  609;  Railway 
v.  Nesbitt  (Tex.  Civ.  App.)  97  8.  W.  826. 
The  assignments  are  overruled. 

Appellant's  third,  fourth,  and  fifth  assign- 
ments of  error  complain  of  the  first  sixth, 
and  seventh  paragraphs  of  the  court's 
charge,  in  which  it  is  required  as  an  essen- 
tial to  appellee's  recovery,  not  only  that  the 
bridge  must  have  been  not  reasonably  safe, 
and  appellant  negligent  in  falling  to  warn 
and  avert  injury  to  appellee  therefrom,  but 
also  that  appellant  knew,  or  by  the  exer- 
cise of  ordinary  care  In  the  way  of  inspec- 
tion would  have  known,  of  the  unsafenero 
in  time  to  have  averted  injury  by  such  warn- 
ing. The  complaint  Is  in  effect  (1)  that  the 
evidence  did  not  raise  the  issue  of  such 
knowledge  in  either  phase;  (2)  that  Inspec- 
tion was  erroneously  imposed  on  appellant 
as  a  legal  duty ;  (8)  that  there  was  such  un- 
due repetition  in  the  charge  on  the  issue  of 
knowledge  as  was  calculated  to  prejudice 
appellant. 

The  paragraphs  of  the  charge  complained 
of  are  as  follows: 

"(1)  A  railroad  company  is  not  an  Insurer 
of  the  safety  of  its  tract  bridges,  nor  Is  It 
required  to  see  that  such  are  absolutely  safe, 
but  It  is  under  duty  towards  Its  employes, 
such  as  one  serving  it  as  a  conductor,  to  ex- 
ercise ordinary  care  to  see  that  the  bridges 
over  which  he  Is  required  to  run  the  train 
In  his  charge  are  In  a  reasonably  safe  con- 
dition for  the  purpose;  and,  if  it  knows,  or 
by  the  exercise  of  ordinary  care  in  the  way 
of  inspection  would  have  known,  that  a 
bridge  on  or  over  which  such  train  is  re- 
quired to  be  run  is  in  a  condition  not  reason- 
ably safe  for  the  purpose,  but  nevertheless 
falls,  through  negligence,  to  inform  such  em- 
ploye thereof,  so  as  to  avert  Injury  there- 
from, then  if  such  negligence  Is  a  proximate 
cause  of  injuries  to  such  employe,  it  will  be 
liable  therefor,  unless  the  employe  by  his 
own  negligence  has  contributed  to  the  in- 
juries, or  unless  he  has  assumed,  as  ex- 
plained below,  the  risk  or  danger  thereof." 

"(6)  If  you  believe  from  the  evidence  that 
plaintiff  was  Injured  substantially  In  the 
manner  alleged,  and  that  he  was  at  the  time 
in  the  employment  of  defendant  and  In  the 
ordinary  discharge  of  the  duties  of  his  serv- 
ice for  it  as  conductor  of  the  train  in  ques- 
tion, and  that  the  bridge  over  San  Jacinto 
river,  on  which  such  train  was  moved,  was 
in  a  condition  not  reasonably  safe  for  the 
running  of  the  train  on  or  over  it  and  that 
defendant  knew  this,  or  by  the  exercise  of 
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ordinary  care  or  diligence  In  the  way  of  In- 
spection would  have  known  of  It  In  time  to 
have  Informed  plaintiff  and  averted  Injury 
to  him,  and  that  it  failed  to  do  so,  and  that 
such  failure  was  a  want  of  ordinary  care, 
and  that  such  want  of  ordinary  care  was 
a  proximate  cause,  as  before  defined,  of 
plaintiff's  alleged  injuries.  If  sustained,  then 
let  the  verdict  be  for  the  plaintiff,  unless 
you  find  for  defendant  on  other  issue,  or  Is- 
sues, submitted  by  the  court. 

"(7)  The  burden  is  upon  the  plaintiff  to 
prove  the  facts  necessary  to  make  out  a  case 
for  recovery,  as  submitted  in  the  court's 
charge,  by  a  preponderance  of  the  evidence. 
Therefore,  unless  it  is  shown  you  by  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant knew  the  bridge  was  in  a  condition  that 
was  not  reasonably  safe  for  the  running  of 
the  train  thereon,  if  It  was,  or  would  have 
been,  known  of  it  by  the  exercise  of  ordi- 
nary care  in  the  way  of  inspection,  in  time 
to  have  informed  plaintiff  and  averted  in- 
Jury  to  him,  and,  further,  that  it  failed  to  do 
so,  and  that  such  failure  was  a  want  of  or- 
dinary care,  and,  further,  that  such  want  of 
ordinary  care,  was  a  proximate  cause  of 
plaintiff's  alleged  injuries — that  is,  a  cause 
without  which  they  would  not  have  happen- 
ed, and  from  which  Injury  to  plaintiff,  or 
some  like  injury,  might  reasonably  have  been 
anticipated  as  a  natural  and  probable  conse- 
quence— then  let  the  verdict  be  for  the  de- 
fendant." 

The  charge  submitted  to  the  Jury  as  to 
whether  the  appellant  knew,  or  by  ordinary 
care  in  the  way  of  inspection  would  have 
known,  or  the  dangerous  condition  of  the 
bridge  in  time  to  have  averted  injury  to  ap- 
pellee by  warning.  The  evidence  was  plain- 
ly such  as  to  warrant  a  reasonable  Inference 
by  the  jury  that  appellant's  agents  and  serv- 
ants knew  of  the  danger,  and  that  it  was  also 
knowable  to  them  by  the  exercise  of  ordinary 
care.  The  danger  came  to  the  bridge  from 
undermining  by  digging  going  on  at  the  time 
by  appellant's  servants,  under  the  supervi- 
sion of  its  agent,  the  division  engineer.  The 
workmen,  as  well  as  the  division  engineer, 
were,  as  to  appellee,  the  alter  ego  of  appel- 
lant Rev.  St.  1895,  art.  4560f.  The  work- 
men undermining  the  bridge  were  there  doing 
appellant's  work,  and  no  evidence  was  ad- 
duced that  they  occupied  a  relation  to  an  ln- 
dependant  contractor  that  would  exempt  ap- 
pellant from  responsibility  for  the  conse- 
quence of  their  negligence.  In  Railway  v. 
Warner,  88  Tex.  648,  32  S.  W.  870,  our 
Supreme  Court,  speaking  through  Justice 
Brown,  says:  "Every  person  who  Is  found 
performing  the  work  of  another  is  presumed 
to  be  in  the  employ  of  the  person  whose 
work  is  being  done;  and,  if  the  facts  be  such 
as  to  exempt  the  owner  of  the  property  im- 
proved, or  the  person  for  whom  the  work  is 
being  performed,  from  liability  for  the  acts 
of  those  performing  such  work,  It  devolves 
upon  him  who  claims  such  exemption  to  make 


proof  of  the  terms  of  the  contract,  showing 
that  the  relation  of  master  and  servant  did 
not  exist.  Burton  v.  Railway,  61  Tex.  533; 
14  Am.  &  Eng.  Ency.  of  Law,  751;  Perry 
v.  Ford,  17  Mo.  App.  212."  We  think  that, 
under  the  facts  of  this  case,  it  was  a  rea- 
sonable inference,  open  to  the  jury,  that  the 
defendant,  by  its  employes  and  agent  there 
doing  and  supervising  the  work  that  made  the 
danger,  knew  of  the  danger  they  created; 
and,  this  being  true,  such  danger  was  neces- 
sarily knowable  to  them  by  the  exercise  of 
ordinary  care. 

The  contention  that  the  charge  was  wrong 
in  imposing  upon  appellant  the  duty  of  In- 
spection is  without  merit.  No  such  duty  was 
imposed,  the  defendant  being  declared  only 
"under  the  duty  toward  its  employes,  such  as 
one  serving  it  as  a  conductor,  to  exercise  ordi- 
nary care  to  see  that  the  bridges  over  which 
he  is  required  to  run  the  train  in  his  charge 
are  in  a  reasonably  safe  condition  for  that 
purpose."  After  thus  stating  the  duty,  the 
'  trial  court,  in  order  for  recovery  by  plaintiff, 
I  required  the  jury  to  additionally  find  "that 
defendant  knew  this  [that  the  bridge  was 
not  reasonably  safe],  or  by  the  exercise  of  or- 
|  dinary  diligence  in  the  way  of  inspection 
|  would  have  known  of  it  In  time  to  have  in- 
j  formed  the  plaintiff,  and  averted  injury  to 
him,  and  that  defendant  failed  to  do  so,  and 
that  such  failure  was  a  want  of  ordinary 
care,  and  that  such  want  of  ordinary  care 
was  the  proximate  cause  of  plaintiff's  alleged 
injuries."  It  was  sufficient  if  appellant 
knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  unsafeness  of  the 
bridge,  and  the  words  "in  way  of  inspection" 
were  a  qualification  against  appellee,  and  in 
favor  of  appellant,  for  under  the  charge  the 
appellee  could  only  recover  If  the  appellant 
knew,  or  by  the  exercise  of  ordinary  care 
exercised  in  a  partlcuar  way,  to  wit,  by  in- 
spection, could  have  known,  of  the  danger,  al- 
though such  knowledge  might  have  been  Im- 
putable to  It  in  some  other  way.  Knowledge 
to  the  master,  actual  or  implied,  is  all  that 
is  necessary,  whether  he  acquired  it  from  in- 
spection or  otherwise.  It  follows  that  the 
charge,  if  subject  to  the  criticism  at  all  as 
applied  to  the  facts,  was  more  favorable  to 
appellant  than  it  had  the  right  to  demand; 
hence  that  It  is  not  open  to  its  complaint. 

But  even  had  the  charge  told  the  jury  that 
It  was  the  duty  of  appellant  to  use  ordinary 
care  In  the  way  of  inspection  to  provide  ap- 
pellee a  reasonably  safe  place  for  his  work, 
we  are  not  prepared  to  say  that  the  charge 
was  incorrect.  It  seems  that  such  has  been 
declared  to  be  the  law  by  our  Supreme  Court 
in  the  following  cases:  Railway  v.  George, 
1  85  Tex.  150,  19  S.  W.  1086;  Railway  y. 
O'Plel,  78  Tex.  486,  15  S.  W.  83;  Railway  v. 
Templeton,  87  Tex.  42,  26  S.  W.  1066;  Rail- 
way v.  McElyea.  71  Tex.  886,  9  8.  W.  813.  1 
Li.  R.  A  411,  10  Am.  St  Rep.  749.  The  ad- 
versely cited  cases  of  Railway  v.  English 
(Tex.  Civ.  App.)  59  &  W.  626,  Railway  v. 
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Stewart,  02  Tex.  640,  60  8.  W.  833,  Dllllng- 
ham  v.  ParRer,  80  Tex.  672,  16  a  W.  835, 
Railway  Greenlee,  70  Tex.  553,  8  8,  W.  129, 
Railway  v.  Rogers,  91  Tex.  62,  40  8.  W.  956, 
and  Railway  v.  Murphy,  46  Tex.  356,  28  Am. 
Rep.  272,  are  easily  distinguishable  by 
the  consideration  that  in  eacb  of  these  cases, 
the  trial  court  undertook  to  declare  some  act 
as  a  duty,  wben  neither  the  common  law  nor 
a  statute  bad  imposed  such  a  duty.  Here 
the  common  law  does  Impose  a  legal  duty,  the 
use  of  ordinary  care  to  inspect  one's  premises 
to  see  tbat  they  are  reasonably  safe.  Hence 
It  would  not  have  been  Improper  for  the  tri- 
al court  to  have  declared  such  to  be  a  duty, 
although,  as  we  before  stated,  It  did  not  do  so. 

The  objection  to  the  charge  as  giving  undue 
prominence,  or  containing  undue  repetition  as 
to  any  issue  submitted,  cannot  be  sustained. 
The  first  paragraph  was  a  declaration  of  the 
law  as  applicable  to  the  case.  The  sixth  was 
a  submission  to  the  Jury  of  the  facts  for  re- 
covery by  appellee  applicable  to  that  declara- 
tion, and  the  seventh  was  the  negative  hy- 
pothesis of  those  facts  in  favor  of  the  defend- 
ant. In  so  charging  there  was  no  undue 
prominence  or  repetition.  Ratto  v.  Bluesteln, 
84  Tex.  69,  19  S.  W.  338;  Railway  v.  Leak, 
64  Tex.  657;  Brady  v.  Insurance  Co.,  24 
Tex.  Civ.  App.  466,  69  8.  W.  915.  But  grant- 
ing that  the  charge  on  the  Issue  of  negligence 
was  erroneous,  we  are  of  the  opinion  that  ap- 
pellant was  not  prejudiced  thereby,  as  appel- 
lee made  out  a  prima  facie  case  for  liability 
that  was  In  no  wise  rebutted.  Appellee,  a 
conductor  in  the  employment  of  appellant  on 
a  dirt  train,  was  proceeding  slowly  In  the 
course  of  his  duty  over  the  river,  when  the 
bridge  broke  in  two  on  account  of  being  un- 
dermined by  the  work  of  digging  that  was  at 
that  time  in  progress,  presumably  by  appel- 
lant's employes.  No  warning  of  the  Impend- 
ing danger  was  given  him  as  he  approached. 
The  breaking  of  the  bridge  precipitated  ap- 
pellee and  the  cars  below,  inflicting  the  in- 
juries upon  him  of  which  he  complained. 
To  the  evidence  from  appellee  of  these  facts 
the  appellant  has  remained  silent,  neither 
disputing  them  nor  offering  excuse  or  expla- 
nation. It  is  bo  certain,  in  such  a  state  of 
case,  a  jury  would  Impute  negligence  that  it 
is  not  possible  to  predicate  prejudice  on  any 
error  in  respect  to  it  We  believe  the  follow- 
ing authorities  sustain  the  correctness  of 
this  view:  Railway  v.  Delahunty,  53  Tex. 
206;  Thompson  v.  Railway  (Tex.  Civ.  App.) 
106  8.  W.  910;  Railway  v.  Harris  (Tex.  Civ. 
App.)  107  S.  W.  110;  McCray  t.  Railway, 
89  Tex.  171,  34  S.  W.  95. 
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The  assignments  are  overruled. 

Appellant's  sixth  assignment  of  error  chal- 
lenges the  ninth  paragraph  of  the  court's 
charge  relative  to  the  assessment  of  dam- 
ages, claiming  that  the  charge  was  error,  be- 
cause there  was  some  evidence  that  plaintiff 
had  contracted  tuberculosis  from  the  injuries, 
but  there  was  no  allegation  of  such,  and  that 
hence  the  jury  might  have  included  In  their 
assessment  compensation  for  a  nonalleged 
Item.  The  paragraph  of  the  charge  complain- 
ed of  is  as  follows:  "If  you  find  for  plaintiff, 
assess  his  damages  at  such  sum  as  you  be- 
lieve, from  the  evidence,  will  fairly  and  ade- 
quately compensate  him  for  the  alleged  in- 
juries sustained  on  the  occasion  in  question, 
if  any,  taking  into  consideration  as  elements 
of  damage,  so  far  as  shown  by  the  evidence 
to  be  the  natural  and  proximate  result  of 
such  injuries:  (1)  Mental  anguish  and  phys- 
ical suffering,  including  such  as  he  will  in 
reasonable  probability  suffer  in  the  future, 
if  any;  and  (2)  the  reasonable  value  of  his 
lost  time  down  to  the  trial,  if  any;  and  (3) 
the  reasonable  value  of  expenditures  made, 
or  liability  incurred  by  him  for  necessary 
medicine  and  medical  attention,  if  any,  in  at- 
tempting a  cure ;  and.  (4)  the  reasonable  val- 
ue, if  paid  now,  of  his  lost  earning  power 
in  the  future  beyond  the  trial,  if  any."  It 
will  be  seen  that  the  court  Instructed  the 
jury,  in  case  they  found  for  plaintiff,  to  as- 
sess his  damages  at  such  a  sum  as  tbey 
should  "believe,  from  the  evidence,  will  fair- 
ly and  adequately  compensate  him  for  the  al- 
leged injuries  sustained  on  the  occasion  in 
question,  if  any."  Thus,  by  the  very  terms 
of  the  charge  the  court  confined  the  assess- 
ment to  injuries  received  by  appellee  at  the 
time  of  the  casualty  and  alleged  in  the  peti- 
tion. The  charge  was  good  as  far  as  it  went; 
and,  if  not  as  full  or  specific  as  desired,  appel- 
lant should  have  requested  a  special  charge 
curing  the  defect,  falling  in  which  appellant 
cannot  complain  here  of  the  charge  as  given. 
Railway  v.  Staton  (Tex.  Civ.  App.)  49  8.  W. 
277 ;  Railway  v.  Long,  19  Tex.  Civ.  App.  649, 
48  S.  W.  599;  Railway  v.  Bingle,  16  Tex.  Civ. 
App.  653,  41  S.  W.  90;  Railway  v.  Safford 
(Tex.  Civ.  App.)  48  8.  W.  1105;  Schwartz- 
man  v.  Cabell  (Tex.  Civ.  App.)  49  S.  W.  113; 
O'Brien  v.  Scale,  16  Tex.  Civ.  App.  260,  41 
S.  W.  150;  Railway  v.  Gay,  86  Tex.  609,  26 
S.  W.  599,  25  L.  R.  A.  62;  Gallagher  v.  Bowie, 
66  Tex.  265,  17  8.  W.  407.  The  assignment 
cannot  be  sustained. 

There  being  no  reversible  error  presented, 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


BEAUMONT,  8.  U.  *  W.  &.  CO.  v.  OLM8TEAD. 
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MISENHEIMER  et  al.  v.  AMOS  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Tenancy  in  Common  (|  15*)  —  Adverse 
Possession. 

When  the  acts  of  a  co-tenant  are  of  such 
a  nature  as  the  law  presumes  to  be  noticed  by 
persons  of  ordinary  intelligence,  and  of  such 
an  unequivocal  character  as  not  to  be  easily 
misunderstood,  it  is  not  necessary  that  any 
positive  notice  should  be  given  to  the  co-tenant, 
nor  does  it  devolve  on  the  tenant  to  prove  a 
positive  actual  knowledge  on  the  part  of  the 
co-tenant  to  show  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §{  42-52 ;  Dec.  Dig.  §  15. •] 

2.  Tenancy  in  Common  ({  15*)  — Advebse 
Possession. 

Evidence  held  to  establish  title  by  adverse 
possession  in  a  tenant  in  common  as  against 
the  co-tenant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dee.  Dig.  g  15.*] 

Appeal  from  Cape  Girardeau  Court  of 
Common  Pleas;  John  A.  Snider,  Judge. 

Action  by  William  J.  Misenhelmer  and 
another  against  Robert  Amos  and  others. 
From  a  Judgment,  for  defendants,  plaintiffs 
appeal  Affirmed. 

Wilson  Cramer,  for  appellants.  T.  D. 
Hines  and  Oliver  ft  Oliver,  for  respondents. 

GANTT,  J.  This  is  an  action  under  sec- 
tion 650,  Rev.  St  1899  (Ann.  St  1908,  p. 
667),  to  have  the  title  to  the  S.  %  of  lot  1 
of  the  S.  W.  %  of  section  31,  township  30, 
range  12,  In  Cape  Girardeau  county  decreed 
to  the  plaintiffs  as  against  the  defendants. 
The  cause  -was  heard  at  the  April  term, 
1908,  and  an  opinion  rendered,  in  which  the 
Judgment  of  the  court  of  common  pleas  was 
affirmed.  The  learned  counsel  for  the  ap- 
pellants felt  that  this  court  had  misappre- 
hended the  facts  in  the  record,  and  a  rehear- 
ing was  granted.  The  cause  has  now  been 
reheard  and  submitted  upon  argument 

The  statement  of  the  case  by  Judge  BUR- 
GESS on  the  former  hearing  comprises  all 
that  is  necessary  of  the  record  for  a  deci- 
sion of  the  controverted  points,  and  hence 
we  will  avail  ourselves  of  It: 

"The  petition  Is  in  the  usual  form,  alleg- 
ing that  plaintiffs  are  the  owners  of  said 
land,  and  that  the  defendants  claim  and 
assert  some  title  or  interest  therein  adverse 
to  plaintiffs.  Defendants  Conrad  Lind,  Rob- 
ert Amos,  Frederick  Amos,  and  A.  E.  Sum- 
merlin  joined  in  the  same  answer,  in  which 
they  pleaded  the  10-year  statute  of  limitations. 
The  answer  then  alleges,  in  substance,  that 
Robert  W.  Rent  roe,  at  the  time  of  his  death  in 
1888,  and  for  a  long  time  prior  thereto  was  the 
owner  In  fee  of  the  premises  In  suit  and 
occupied  the  same  as  a  homestead,  and  that 
plaintiffs  and  their  immediate  grantors  had 
done  certain  acts  by  which  they  are  estop- 
ped from  asserting  title.   The  answer  then 


proceeds  as  follows:  *For  another  and  fur- 
ther answer  to  plaintiffs'  petition  herein  de- 
fendants say  that  there  is  a  misjoinder  of 
parties  defendant  In  this  cause,  which  is 
not  disclosed  by  the  petition,  in  this:  That 
there  are  several  defendants,  to  wit  Robert 
Amos,  Frederick  Amos,  Conrad  Lind,  and 
A.  E.  Summerlln,  who  each  own  an  Inde- 
pendent and  separate  Interest  In  fee  in  sep- 
arate tracts  of  said  land,  being  different  por- 
tions of  the  S.  %  of  lot  1  of  the  S.  W.  % 
of  section  31,  township  30,  range  12,  in  Cape 
Girardeau  county,  state  of  Missouri;  that 
the  said  described  land  Is  divided  up  Into 
lots  and  small  tracts  of  land;  that  Robert 
Amos  owns  a  small  tract  of  l*Vioo  acres 
of  land,  being  a  portion  of  the  said  above- 
described  land,  and  that  not  one  of  the  oth- 
er defendants  has,  owns,  or  claims  any  in- 
terest in,  or  title  to,  said  l»Vioo-acre  tract 
so  owned  and  possessed  by  Amos;  that  the 
said  defendant  A.  E.  Summerlln  also  owns 
a  small  tract  or  portion  of  the  land  describ- 
ed in  plaintiffs'  petition,  and  tnat  none  of 
the  other  defendants  has  or  claims  any  in- 
terest In,  or  title  to,  the  tract  so  owned  and 
possessed  by  Summerlln;  that  Conrad  Lind 
also  owns  a  small  tract,  a  portion  of  the 
land  described  In  plaintiffs'  petition,  and 
that  none  of  the  other  defendants  has  or 
claims  any  Interest  in,  or  title  to,  the  tract 
so  owned  and  possessed  by  Conrad  Lind, 
and  so  with  the  other  answering  defendants; 
that  by  reason  thereof  there  is  a  misjoinder 
of  parties  defendant  in  this  cause — and, 
pleading  these  facts  In  bar  of  plaintiffs'  right 
to  proceed  further  In  this  cause,  again  pray 
judgment'  The  defendants  Early  Renfroe 
and  Nora  Renfroe  filed  answer,  in  which 
they  deny  all  the  allegations  In  the  petition. 
The  trial  resulted  In  a  finding  and  judgment 
for  defendants,  dismissing  plaintiffs'  peti- 
tion, and  rendering  judgment  against  plain- 
tiffs for  costs.  In  due  time  plaintiffs  filed 
motion  for  a  new  trial,  which  was  overruled, 
and  exceptions  saved.  Plaintiff  then  pray- 
ed, and  was  granted,  an  appeal  to  this  court 
"It  appears  from  the  record  that  the  town 
limits  of  the  town  of  Allenvllle  extend  into  the 
east  side  of  said  south  half  of  lot  1,  and  that 
the  several  pieces  of  ground  claimed  by  de- 
fendants Robert  Amos,  Conrad  Lind,  and 
A.  E.  Summerlln  are  small  tracts  or  lots 
lying  within  said  town  limits,  and  in  the  south- 
east corner  of  said  south  half  of  lot  1.  It  is 
conceded  by  plaintiff's  that  Frederick  Amos 
was  inadvertently  joined  as  a  defendant 
Defendants  Early  Renfroe  and  Nora  Ren- 
froe, heirs  at  law  of  Robert  W.  Renfroe,  de- 
ceased, claim  to  own  the  balance  of  the  land 
In  suit.  Upon  the  trial  it  was  admitted: 
(1)  That  >Davld  Renfroe  was  the  common 
source  of  title ;  (2)  that  he  died  about  1860 
or  1862,  leaving  by  his  first  wife  three  sons. 
Thomas  A.  Renfroe,  John  W.  Renfroe,  and 
Joel  E.  Renfroe,  and  by  his  second  wife  one 
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son,  Robert  W.  Renfroe ;  (8)  that  Thomas  A. 
Renfroe,  son  of  David  Renfroe,  died  intes- 
tate, leaving  his  widow,  Medora  Renfroe, 
and  two  children,  Cora  B.  Renfroe  and  Thom- 
as A.  Renfroe;  (4)  that  Cora  B.  Renfroe, 
daughter  of  Thomas  A.  Renfroe,  married  a 
man  by  the  name  of  Scbulz.  Plaintiff  Mi- 
senhelmer  showed  a  regular  chain  of  paper 
title  to  the  undivided  Interests  In  the  land 
In  question  of  Joel  B.  Renfroe  and  Thomas 
A.  Renfroe,  being  one  undivided  half  of  the 
south  half  of  said  lot  1,  and  is  the  owner 
thereof,  unless  by  reason  of  the  statute  of 
limitations  title  has  become  vested  In  the  de- 
fendants in  this  suit,  or  unless  plaintiff  and 
his  grantors,  by  reason  of  some  act  of  theirs, 
are  estopped  from  claiming  said  land  or  any 
interest  therein." 

Defendants  contend  that  under  the  evi- 
dence they  have  made  a  perfect  case  of  ad- 
verse possession  under  color  of  title,  and  as 
proof  thereof  cite:  (a)  The  petition  in  eject- 
ment of  Charles  F.  Blnricbs  and  Cora  Ren- 
froe (plaintiff's  Immediate  grantors)  against 
Robert  W.  Renfroe,  father  of  Early  and 
Nora  Renfroe  (minor  defendants),  to  recover 
possession  of  the  south  half  of  the  southwest 
quarter  of  said  section  81,  said  suit  having 
been  filed  November  0,  1887 ;  (b)  the  answer 
of  Robert  W.  Renfroe  In  said  cause,  claiming 
ownership  of  said  land,  alleging  the  invalid- 
ity of  the  deed  under  which  Hlnrichs  claimed 
to  hold  said  property,  and  setting  up  the 
statute  of  limitations,  which  answer  defend- 
ants claim  was  a  positive  repudiation  of  the 
co-tenancy.  The  judgment  in  that  case  waa 
a  voluntary  nonsuit,  and  the  proceedings  in 
the  case  tend  to  show  that  the  defendant 
therein,  at  the  time  of  the  institution  of  the 
suit  on  the  9th  day  of  November,  1887,  wan 
in  the  actual  possession  of  said  land,  claim- 
log  It  as  his  own,  adversely  to  all  others, 
and  especially  the  plaintiffs  In  said  suit 
The  suit  of  Charles  F.  Hlnrichs,  Medora 

Renfroe,  Cora  B.  Schulz,  and  Schulz, 

her  husband,  and  Thomas  A.  Renfroe  (plain- 
tiff's Immediate  grantors)  against  Henry  C. 
Hinton,  Li.  J.  Summerlln,  and  David  Hum- 
trey,  lessees  of  Jasper  N.  Dudley,  filed  In 
the  court  of  common  pleas  of  Cape  Girardeau 
county,  on  March  3,  1895,  was  for  the  pos- 
session of  the  same  land,  and  while  the  ab- 
stract does  not  show  what  the  defense  was, 
or  that  an  answer  was  ever  filed,  or  show 
what  the  allegations  In  the  petition  were, 
It  will  be  presumed,  as  it  was  an  action  in 
ejectment — a  possessory  action — that  the  de- 
fendants in  said  suit  were  in  possession  of 
the  land  at  the  time  of  its  institution. 

1.  As 'to  the  small  tracts  of  land  claimed 
by  the  defendants  Robert  Amos,  Conrad  LInd. 
and  A.  E.  Summerlln,  and  particularly  de- 
scribed in  their  answers,  the  plaintiffs  now 
concede,  In  their  final  argument  and  brief  in 
this  case,  that  they  cannot  recover  as  against 
those  defendants  the  said  several  tracts  of 
land,  and  aa  to  them  of  course,  the  judgment 


of  the  court  of  common  pleas  must  be,  and  is, 
affirmed. 

2.  The  contest  is  narrowed  down  to  the 
title  to  the  undivided  one-half  of  the  south 
half  of  said  lot  1  of  the  southwest  quartet 
of  section  81.  township  30,  range  12,  which 
plaintiffs  claim  as  grantees  of  the  heirs  of 
Joel  E.  and  Thomas  A.  Renfroe.  Plaintiffs 
undertook  to  show  that  they  had  also  acquir- 
ed the  title  of  Robert  W.  Renfroe  by  virtue 
of  a  sheriff's  deed,  but  they  admit  now  that 
the  said  deed  was  void,  and  they  acquired 
no  title  to  the  undivided  one-fourth  original- 
ly descended  to  Robert  W.  Renfroe  from  his 
father  David  Renfroe,  and  that  his  heirs, 
Early  Renfroe  and  Nora  Renfroe,  are  clearly 
entitled  to  the  said  one-fourth  of  said  land 
as  the  heirs  of  their  father,  Robert,  as  against 
plaintiffs.  So  far  as  the  disclosures  of  the 
record  are  concerned,  the  one-fourth  interest 
Inherited  by  John  W.  Renfroe  from  his  fa- 
ther, David,  was  unaffected  by  the  decree  of 
the  court  of  common  pleas,  as  neither  he  nor 
his  heirs  were  made  parties  to  the  suit,  and 
there  was  no  effort  made  to  show  that  he 
had  ever  disposed  of  the  same,  or  whether 
he  was  still  alive  or  not  The  important 
question,  then,  is  whether  there  was  suffi- 
cient evidence  to  overcome  the  presumption 
that  the  possession  of  Robert  Renfroe  and 
his  heirs  was  the  possession  of  the  other  ten- 
ants in  common  and  other  grantees. 

Robert  Amos,  one  of  the  defendants,  testi- 
fied that  he  knew  Robert  Renfroe  in  his 
lifetime,  and  that  said  Robert  and  his 
tenants  were  the  only  persons  in  possession 
of  the  land  between  the  railroad  and 'the 
White  Water  river  on  the  west  Bide  of  the 
gravel  road;  that  Robert  Renf roe's  mother 
was  In  possession  of  this  land  prior  to  her 
death,  and  after  Robert's  death,  his  widow, 
and  afterwards  her  second  husband,  J.  N. 
Dudley,  as  guardian  of  the  minor  defendants, 
Early  and  Nora  Renfroe,  was  in  possession 
of  the  land,  and  that  the  5-acre  lot  owned 
at  one  time  by  Llnd  was  also  held  by  the 
same  parties  for  a  like  period  of  time.  J.  N. 
Dudley,  stepfather  of  the  minor  defendants, 
testified  that  he  had  been  In  possession  of 
the  lands  between  the  railroad  and  the  White 
Water  river,  west  of  the  gravel  road,  for  11 
years,  and  that  Cordelia  Renfroe,  bis  wife 
and  the  mother  of  the  minor  defendants,  was 
In  possession  before  that  time ;  that  he  took 
down  one  of  the  houses  on  this  land ;  that 
the  defendants  claim  this  property  In  its  en- 
tirety; and  that  nobody  but  the  defendants 
bad  been  in  possession  of  it.  This  wit- 
ness also  testified  that  he  never  recognized 
any  right  of  plaintiffs'  grantors  to  any  of 
said  land,  and  never  paid  over  to  them  any 
part  of  the  rent  during  the  11  years  that  he 
was  In  possession  of  this  property  for  the 
minor  defendants.  The  evidence  also  showed 
that  the  taxes  on  this  land  were  paid,  off 
and  on,  by  Elizabeth  Renfroe,  and  after  her 
death  by  Robert  W.  Renfroe  (father  of  the 
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minor  defendants),  and  then  by  his  widow, 
Cordelia  Renfroe,  mother  of  the  minor  de- 
fendants, the  whole  covering  a  period  of  16 
years,  from  1877  to  1892,  inclusive.  It  does 
not  appear  that  plaintiffs,  or  any  other  per- 
son under  whom  they  claim  title,  ever  paid 
taxes  upon  this  land,  or  exercised  ownership 
over  It. 

•  It  Is  the  earnest  contention  of  the  plain- 
tiffs that  the  possession  of  Robert  W.  Ren- 
froe and  his  widow  and  children,  was  prima 
facie  the  possession  'of  the  plaintiffs  and 
their  grantors,  who  were  the  owners  of  the 
shares  of  Joel  El.  and  Thomas  A.  Renfroe, 
and  that  the  evidence  is  not  sufficient  to 
establish  adverse  possession  by  said  Robert 
Renfroe  and  his  heirs  as  against  his  said 
co-tenants.  The  law  Is  well  settled  In  this 
state  that  to  establish  title  in  one  co-tenant 
against  another  by  adverse  possession  there 
must  be  such  outward  acts  of  exclusive  own- 
ership of  an  unequivocal  character  as  to 
Impart  notice  to  the  co-tenant  that  an  ad- 
verse possession  Is  Intended  to  be  asserted 
against  him.  Warfleld  v.  Lindell,  30  Mo. 
282,  77  Am.  Dec.  614;  Benoist  v.  Rothschild, 
145  Mo.  408,  46  S.  W.  1081 ;  Hutson  v.  Hut- 
son,  139  Mo.  236,  40  S.  W.  886.  But  while 
this  is  true  when  the  act,  or  acts,  are  of 
such  a  nature  as  the  law  will  presume  to  be 
noticed  by  persons  of  ordinary  intelligence 
in  attending  to  their  own  affairs,  and  of 
such  an  unequivocal  character  as  not  to  be 
easily  misunderstood,  it  is  not  necessary  that 
any  positive  notice  should  be  given  to  the 
co-tenant,  nor  does  it  devolve  upon  the  pos- 
sessor to  prove  a  positive  actual  knowledge 
on  the  part  of  the  co-tenant.  It  is  sufficient 
that  the  act  itself  is  overt  and  notorious ;  and, 
If  the  co-tenant  is  Ignorant  of  his  rights,  and 
neglects  them,  he  must  bear  the  consequen- 
ces. Dunlap  v.  Griffith,  146  Mo.,  loc.  dt  294, 
47  S.  W.  917;  Whltaker  v.  Whltaker,  157 
Mo.,  loc.  cit.  353,  58  S.  W.  5.  Now,  in  view 
of  these  settled  principles,  the  testimony  of 
the  various  witnesses  established  that  there 
was  an  actual,  open,  and  exclusive  posses- 
sion by  the  defendants  Amos  and  Summer- 
lin  and  Lind,  and  by  Robert  Renfroe  in  his 
lifetime,  and  by  bis  widow  and  his  children 
after  his  death,  of  these  lands,  and  that  pos- 
session was  open  and  notorious  for  more 
than  15  years.  In  addition  to  that  Robert 
Renfroe  and  his  assignees  and  heirs  paid 
all  the  taxes  upon  this  land,  and  the  plain- 
tiffs never  at  any  time  made  any  claim 
thereto  until  in  1887  Cora  Renfroe  and  Char- 
les Hinrichs  brought  an  action  of  ejectment 
against  Robert  Renfroe,  the  grantor  of  some 
of  the  present  defendants,  and  the  father  of 
the  others,  as  the  tenant  in  possession  of 
this  land.  Plaintiffs  now  say  that  the 
amended  answer  of  Robert  Renfroe  did  not 
rely  upon  adverse  possession,  but  solely  up- 


on the  fact  that  the  plaintiffs  In  that  suit 
were  relying  upon  a  void  sheriff's  deed,  but 
we  think  the  plaintiffs  have  misapprehend- 
ed the  effect  of  that  testimony,  which  was 
that  Robert  W.  Renfroe  at  that  date  waa  In 
actual  possession  of  this  land,  and  holding 
It  adversely  to  Hinrichs  and  Cora  Renfroe, 
who  was  suing  as  one  of  the  heirs  of  Thom- 
as A.  Renfroe.  In  that  case  the  plaintiffs 
asserted  the  right  of  possession  against  the 
said  Robert  Renfroe,  and  he  denied  the  same, 
and.  asserted  that  at  the  time  he  bad  been 
occupying,  and  was  occupying,  said  land  as 
his  homestead  for  more  than  10  years  before 
the  bringing  of  that  suit  The  other  eject- 
ment suits  brought  against  Hinton,  Summer- 
lln,  and  others  were  brought  in  1895,  in  which 
ouster  was  laid  as  of  1890,  and  the  plaintiffs 
in  those  cases  were  driven  to  a'  nonsuit. 
Now,  when  the  bringing  of  these  ejectment 
actions  in  1867  and  1895  by  the  grantors  of 
the  plaintiffs,  and  the  defenses  interposed 
thereto  by  Robert  Renfroe  and  his  assigns 
and  tenants,  is  considered  in  connection  with 
the  testimony  of  the  witnesses  already  not- 
ed, tending  to  show  an  actual  ouster  of  said 
co-tenants  and  an  adverse  possession  by 
Robert  Renfroe  and  tbose  claiming  under 
him,  and  the  payment  of  the  taxes  for  so 
many  years,  the  collection  and  appropriation 
of  the  rents,  we  are  still  of  the  opinion  that 
the  court  of  common  pleas  had  ample  basis 
for  finding  that  these  acts  of  Robert  Renfroe 
and  those  claiming  under  him  were  so  open 
and  notorious,  and  of  such  a  character,  that 
they  imparted  notice  to  the  plaintiffs  and 
those  under  whom  they  claimed  of  the  ad- 
verse possession  and  claim  of  title  by  the 
defendants  and  those  under  whom  they  claim. 
On  this  claim  of  adverse  possession  the  tes- 
timony of  Dudley  was  clear  and  positive -that 
be,  as  the  stepfather  of  these  minor  defend- 
ants, bad  been  in  actual  possession  of  the 
lands  between  the  railroad  and  the  White 
Water  river,  west  of  the  gravel  road,  for  11 
years.  And  that  he  bad  taken  down  one  of 
the  houses  on  this  land,  and  that  he  had  at 
all  times  claimed  this  property  in  its  entirety, 
and  nobody  bad  been  in  possession  but  him- 
self for  these  children.  We  think  the  evi- 
dence in  this  case  fully  brings  it  within  the 
requirements  of  our  decisions,  and  establishes 
a  possession  in'  these  defendants,  which  was 
utterly  Inconsistent  with  the  presumption 
that  their  possession  was  the  possession  of 
the  plaintiffs  also. 

After  a  careful  reconsideration  .of  all  the 
evidence  in  the  case,  we  are  still  of  the  opin- 
ion, which  we  reached  on  the  first  argument 
of  the  case  here,  that  the  judgment  of  the 
court  of  common  pleas  should  be,  and  It  la, 
affirmed. 

BURGESS  and  FOX,  JJ*  concur. 
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LAPPIN  et  al.  v#  CRAWFORD  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

June  8,  1909.) 
Mortgages  (f  79*)— Validity— Dub  ess. 

After  foreclosure  of  a  mortgage,  the  mort- 
gagee agreed  to  reconvey  the  land  to  the  mort- 
gagors on  receipt  of  a  certain  sum  by  a  speci- 
fied date.  Defendant,  for  a  commission  which 
he  received,  agreed  to  procure  a  loan  of  the 
amount  for  the  mortgagors.  He  neglected  to 
close  the  loan  until  late  In  the  afternoon  of  the 
last  day  allowed  for  payment,  and  then,  after 
the  mortgagors  had  signed  notes  and  a  trust 
to  the  lender,  defendant,  talcing  advantage  of 
the  mortgagors'  extremity,  and  without  consid- 
eration, compelled  them  to  execute  two  notes 
for  $500  each  to  him,  secured  by  a  second  trust 
deed,  on  pain  of  his  refusal  to  complete  the 
loan,  which  to  his  knowledge  would  have  result- 
ed in  their  loss  of  the  right  to  redeem.  Held 
that  equity  would  grant  relief  by  canceling  the 
trust  deed  and  the  notes  executed  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |f  182-185;  Dec.  Dig.  f  79.*] 

Appeal  from  Circuit  Court,  Greene  County ; 
O.  W.  Goad,  Special  Judge. 

Action  by  Mollie  Lappin  and  others  against 
A.  B.  Crawford  and  others.  Decree  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Hamlin  &  Seawell,  for  appellants.  Hamlin 
&  Hawkins,  for  respondents. 

GANTT,  P.  J.  This  is  the  second  appeal 
In  this  cause.  The  first  appeal  was  from  a 
judgment  sustaining  a  demurrer  to  the  bill, 
and  that  judgment  was  reversed  by  this 
court.  Lappin  v.  Crawford,  186  Mo.  462,  85 
S.  W.  535.  After  the  cause  was  remanded, 
the  defendants  filed  their  answer  and  the 
plaintiffs  their  reply,  and  the  cause  was 
tried,  and  a  decree  rendered  in  favor  of  the 
plaintiffs,  canceling  the  notes  described  in 
plaintiffs'  petition,  and  setting  aside  the 
deed  of  trust  securing  the  same.  Within  due 
time  the  defendants  took  the  proper  steps  to 
perfect  an  appeal  to  this  court.  The  peti- 
tion is  set  forth  in  full  in  the  report  of  this 
case  on  the  former  appeal  in  186  Mo.  462, 
85  S.  W.  535,  and  it  Is  therefore  unnecessary 
to  reproduce  It  in  full  at  this  time.  After 
the  cause  was  reversed,  the  defendants  filed 
their  joint  answer,  in  which  they  stated  that 
for  a  long  time  prior  to  March  3,  1900,  plain- 
tiffs were  the  owners  of  the  real  estate  de- 
scribed In  their  petition,  subject,  however,  to 
a  certain  deed  of  trust  payable  to  one  John 
OT>ay,  and  that  on  the  3d  day  of  March, 
1900,  said  O'Day  foreclosed  said  deed  of 
trust,  and  at  said  sale  John  O'Day,  Jr.,  be- 
came the  purchaser  of  said  real  estate  for 
the  sum  of  $1,000;-  that  some  time  after  the 
date  of  the  foreclosure  plaintiffs  came  to  the 
defendant  Crawford,  and  told  him  that  the 
place  had  been  sold,  and  that  they  had  lost 
it,  and  requested  the  defendant  to  purchase 
said  land  from  the  said  O'Day,  or  procure 
the  title  for  them,  and  stated  at  the  time 
that  said  farm  was  reasonably  worth  $12,- 
000 ;  that  afterwards  the  said  Crawford  told 

•For  other 


them  that  be  could  procure  a  deed  from  the 
said  O'Day  for  the  sum  of  $7,000,  and  could 
procure  a  loan  on  said  farm  for  them  of  $5,- 
760,  and  If  they  would  negotiate  said  loan, 
and  give  him  (the  said  Crawford)  their  note 
for  $1,000,  divided  into  two  payments  of  $500 
each,  and  would  secure  the  same  by  a  deed 
of  trust  on  the  land,  he  would  procure  the 
title  to  the  said  land  for  them;  that  they 
agreed  to  do  so,  and  did  on  the  17th  day  of 
March,  1900,  execute  to  one  Sprague  a  note 
for  $5,760,  and  secured  the  same  by  a  deed 
of  trust  on  said  real  estate,  said  note  to 
bear  Interest  at  the  rate  of  5  per  cent.,  and 
they  also  executed  another  note  to  Jerome 
Dtckerson  for  $576  for  the  commission  to  the 
said  DIckerson  for  making  the  Sprague  loan, 
and  secured  said  note  by  second  deed  of  trust 
on  said  real  estate,  and  executed  two  notes 
to  this  defendant  Crawford  for  $500  each,  to 
mature  six  and  seven  years,  respectively, 
and  secured  said  notes  by  the  third  deed  of 
trust  on  Bald  real  estate;  that  the  entire 
transaction  was  fully  explained  to  the  plain- 
tiffs, and  that  they  agreed  to  the  same,  and 
executed  said  notes  and  deed  of  trust  to  de- 
fendant Crawford  with  full  knowledge  of 
their  contents.  Defendants  aver  that  plain- 
tiffs have  no  interest  in  this  action,  and  are 
not  the  owners  of  the  real  estate  or  the  real 
parties  in  Interest  In'  their  reply  the  de- 
fendants denied  that  they  agreed  to  execute 
to  the  defendant  Crawford  the  two  notes  of 
$500  each,  but  say  that  the  said  notes  were 
executed  because  said  Crawford  refused  to 
permit  said  loan  to  be  made  until  they  were 
executed,  and  that  no  consideration  passed 
from  the  defendants  to  the  plaintiffs  for  the 
same,  wherefore  plaintiffs  pray  judgment  as 
stated  in  their  petition. 

At  the  conclusion  of  all  of  the  evidence,  at 
the  request  of  both  parties,  the  court  made 
a  special  finding  of  facts,  which  is  in  the 
following  words: 

"That  on  or  about  February  26,  1806, 
plaintiff  George  Lappin  purchased  of  J.  R. 
Willyard  the  following  described  land  situat- 
ed in  Greene  county,  Mo.,  to  wit:  The  E.  % 
of  the  B.  %  of  section  16,  and  the  W.  %  of 
section  15.  all  in  township  28,  range  22,  con- 
taining 320  acres,  subject  to  a  deed  of  trust 
executed  by  said  Willyard  in  favor  of  John 
O'Day  to  secure  notes  payable  to  John  O'Day, 
amounting  to  $7,000,  which  sum  grantee  and 
plaintiff  George  Lappin  assumed  and  agreed 
to  pay;  said  deed  to  Lappin  for  considera- 
tion of  about  $9,000,  and  was  recorded 
March  17,  1900. 

"That  on  or  about  March  3,  1900,  plaintiff 
having  defaulted  In  the  payment  of  the  notes 
and  Interest  thereon,  amounting  at  that  time 
to  about  $7,420,  secured  by  the  deed  of  trust 
executed  by  said  Willyard  to  John  O'Day, 
the  above-described  land  was  sold  at  trus- 
tee's sale,  and  bid  in  by  said  John  O'Day, 
or  for  him. 
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"That  prior  to  said  trustee's  sale,  and  by 
virtue  of  the  O'Day  deed  of  trust,  plaintiffs 
applied  to  defendant  Crawford  for  a  loan  of 
$7,000,  with  which  to  pay  off  and  satisfy 
said  O'Day  deed  of  trust,  O'Day  having  at 
that  time  agreed  with  plaintiffs  to  throw 
off  $420  of  his  debt 

"That  in  pursuance  of  said  application, 
defendant  Crawford  had  Jerome  Dickerson 
examine  said  land  above  described,  with  the 
view  of  procuring  a  loan  of  $7,000  from  said 
Jerome  Dickerson  for  plaintiffs.  That  said 
Dickerson,  after  examining  aald  land,  re- 
fused to  make  a  loan  of  $7,000,  and  agreed 
to  make  a  loan  of  $6,000  on  said  farm. 

"That  after,  or  a  short  time  prior  to,  the 
time  of  said  trustee's  sale  foreclosure  of  the 
O'Day  deed  of  trust  (on  March  3,  1900), 
plaintiffs,  having  been  informed  that  Dicker, 
son  refused  to  make  a  $7,000  loan,  but  that 
he  (Dickerson)  would  loan  $6,000  on  said 
land,  went  to  Dickerson,  and  informed  him 
that  O'Day  would  carry  $1,000  if  he  (Dick- 
erson) would  loan  the  $6,000  on  said  land. 
That  Dickerson,  at  that  time,  refused  to 
make  the  $6,000  loan,  If  there  was  to  be  any 
otber  incumbrance  on  said  land,  but  did 
agree  to  make  the  $6,000  loan  if  there  were 
no  other  incumbrance,  plaintiffs  being  advis- 
ed of  such  agreement, 

"I  find  that  at  some  time  near  the  date  of 
said  trustee's  sale,  on  March  3,  1900,  said 
O'Day  agreed  with  plaintiffs  that  he  (O'Day) 
would  throw  off  $1,420  of  his  debt  against 
plaintiffs,  and  agreed  that  they  might  re- 
deem said  land  on  the  payment  to  him  of 
the  sum  of  $6,000  on  or  before  March  17, 
1900. 

"I  find  that  prior  to  March  17,  1900,  de- 
fendant Crawford  had  knowledge  of  the  fact 
that  John  O'Day  had  agreed  with  plaintiffs 
to  throw  off  said  $1,420,  and  permit  plain- 
tiffs to  redeem  said  land  on  the  payment  to 
him  (O'Day)  of  the  sum  of  $6,000,  on  or 
before  March  17,  1900. 

"I  find  that  prior  to  March  17,  1900,  de- 
fendant Crawford  agreed  with  plaintiffs  to 
procure  for  them  a  loan  of  $6,000  for  the 
sum  of  $300  commission,  which  said  commis- 
sion of  $300  was  thereafter  paid  to  defend- 
ant in  full. 

"I  find  that  it  was  agreed  upon,  or  at  least 
understood  by  all  parties  interested  in  the 
procurement  of  said  loan  that  said  loan  was 
to  be  made,  and  the  transaction  consummat- 
ed, on  March  17, 1900 ;  that  on  said  date  plain- 
tiffs came  to  the  office  of  defendant  Craw- 
ford, in  Springfield,  Greene  county,  Mo.,  in 
the  morning  of  said  day;  that  defendant 
Crawford  informed  plaintiffs  that  Dickerson 
would  not  be  ready  to  attend  to  the  matter 
until  afternoon  of  that  day,  and  requested 
plaintiffs  to  come  to  his  (Crawford's)  office  at 
1  o'clock,  at  which  time  plaintiffs  returned 
to  defendant  Crawford's  office,  and  remained 
in  said  office  until  the  defendant  Crawford 
came,  which  was  about  the  hour  of  2  p.  m. 
of  said  March  17,  1900 ;  that  about  the  time 


mentioned  defendant  presented  to  plaintiffs 
the  following  instrument  in  writing— which 
instrument  I  And  had  been  drafted  the  day 
before — for  execution  by  plaintiffs,  to  wit: 
A  deed  of  trust  on  the  land  hereinbefore  de- 
scribed from  plaintiffs  to  G.  A.  Watson,  trus- 
tee for  R.  W.  Sprague,  beneficiary,  to  secure 
a  note  for  $5,760,  due  five  years  after  date, 
and  drawing  6  per  cent  interest  from  date. 
Also  a  deed  of  trust  on  said  land  from  plain- 
tiffs to  G.  A.  Watson,  trustee,  for  Jerome 
Dickerson,  beneficiary,  to  secure  a  note  tor 
$576,  due  three  years  after  date,  drawing  7 
per  cent  Interest  from  date,  and  subject  to 
a  deed  of  trust  first  mentioned  to  Sprague. 
Also  a  deed  of  trust  on  said  land  from  plain- 
tiffs to  G.  A.  Watson,  trustee  for  defendant 

A.  B.  Crawford,  beneficiary,  to  secure  two 
notes  of  $500  each,  payable  to  defendant  A. 

B.  Crawford;  one  due  six  years  after  date, 
and  one  seven  years  after  date,  with  5  per 
cent  Interest  from  maturity,  subject  to  the 
two  former  deeds  of  trust  to  Sprague  and 
to  Dickerson,  which  last-mentioned  deed  of 
trust  and  notes  are  the  subject-matters  of 
this  suit 

"That  at  the  time  last  mentioned  plaintiffs 
signed  the  first  two  notes  and  deeds  of  trust, 
to  wit:  The  note  and  deed  of  trust  to 
Sprague,  and  the  note  and  deed  of  trust  to 
Dickerson,  but  protested  to  defendant  Craw- 
ford against  signing  the  two  $500  notes  to 
defendant  Crawford,  and  the  deed  of  trust 
to  secure  same,  and  at  the  time  refused  to 
sign  said  last-mentioned  notes  and  deed  of 
trust,  whereupon  defendant  Crawford  notified 
plaintiffs  at  the  time  that  if  plaintiffs  re- 
fused to  execute  to  him  said  last-mentioned 
notes  and  deed  of  trust  said  $6,000  loan 
would  not  be  made. 

"I  find  that  plaintiffs  had  no  knowledge 
that  defendant  Crawford  would  require  them 
to  execute  to  him  said  deed  of  trust  and  said 
two  $500  notes  as  a  condition  to  securing  by 
him  said  $6,000  loan,  or  for  redeeming  said 
land  from  O'Day,  prior  to  the  time  said  deed 
of  trust  and  said  notes  were  presented  by  de- 
fendant Crawford  to  plaintiffs  for  their  exe- 
cution on  said  March  17,  1900. 

"I  further  find  that  plaintiffs,  at  the  last- 
mentioned  time,  and  after  defendant  Craw- 
ford told  them  that  the  loan  would  not  be 
made  if  they  refused  to  execute  said  deed  of 
trust  and  notes  to  him,  did  sign  said  notes 
and  deed  of  trust  and  at  once  proceeded 
with  defendant  Crawford  to  the  office  of  a 
notary  public,  before  whom,  in  the  presence 
of  defendant  Crawford,  they  acknowledged 
each  of  the  three  deeds  of  trust  hereinbefore 
mentioned;  that  Bald  deeds  and  notes  were 
then  taken  by  defendant  Crawford  to  the 
office  of  defendant  G.  A.  Watson,  who  was 
the  attorney  for  said  Dickerson;  that  said 
Dickerson,  through  his  attorney,  G.  A.  Wat- 
son, then  paid  to  said  O'Day  a  check  for  $6,- 
000,  and  received  from  O'Day  the  trustee's 
deed  made  by  virtue  of  the  foreclosure  of 
the  O'Day  deed  of  trust  said  trustee's  deed 
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conveying  said  land  to  defendant  Mollie  Lap- 
pin;  that  soon  after  all  three  of  said  deeds 
of  trust  and  said  trustee's  deed  were  filed  in 
the  office  of  the  recorder  of  deeds  in  Greene 
county,  Mo. 

"I  further  find  that  at  the  time  plaintiffs 
executed  notes  and  deeds  of  trust  in  con- 
troversy to  defendant  Crawford,  they  believ- 
ed that  defendant  Crawford  would  prevent 
the  procuring  of  said  $6,000  loan  from  Dick- 
erson, and  that  plaintiffs  further  believed 
that,  unless  said  loan  was  procured  on  that 
day,  they  would  be  unable  to  redeem  said 
land  from  O'Day,  and  that  defendant  was 
aware  of  this  state  of  mind  of  plaintiffs. 

"I  find  that  at  the  time  last  mentioned,  de- 
fendant Crawford  owned  no  Interest,  either 
legal  or  equitable,  in  said  land,  and  that  no 
consideration  passed  from  defendant  Craw- 
ford to  plaintiffs  for  said  notes  and  deed  of 
trust  executed  by  plaintiffs  to  him. 

"That  at  the  time  this  suit  was  had,  and 
thereafter,  plaintiffs  had  no  Interest  in  said 
land,  the  same  having  been  conveyed  by 
trustee's  deed  to  E.  C.  Nichols,  said  convey- 
ance being  made  by  virtue  of  a  foreclosure  of 
a  deed  of  trust  executed  July  14,  1900,  by 
plaintiffs  to  secure  to  Nichols  &  Shepherd 
notes  amounting  to  $2,175. 

"That  defendant  Crawford  is  the  owner 
and  bolder  of  said  deed  of  trust  and  two 
$500  notes,  the  subject  of  this  action." 

The  court  thereupon  rendered  its  Judg- 
ment and  decree,  canceling  said  notes  and 
setting  aside  said  deed  of  trust  as  prayed  in 
plaintiffs'  petition. 

1.  The  law  in  this  case  was  settled  in  the 
opinion  of  this  court  on  the  former  appeal 
in  186  Mo.  462,  85  S.  W.  535.  After  a  care- 
ful review  of  the  testimony  on  both  sides 
of  this  case,  we  think  that  the  circuit  court 
was  fully  Justified  in  finding  that  John 
O'Day,  who  held  a  mortgage  for  $7,420  on 
the  land  owned  by  the  plaintiff,  had  fore- 
closed the  same,  and  bought  it  in  through 
his  son  John  O'Day,  Jr.  Prior  to  this  fore- 
closure the  plaintiffs,  the  Lapping,  bad  ap- 
plied to  the  defendant  Crawford  to  procure 
them  a  loan  on  the  said  lands  for  $7,000, 
stating  to  him  that  Mr.  O'Day  had  agreed 
to  throw  off  the  $420  Interest  then  due. 
Negotiations  between  the  defendant  Craw- 
ford and  Jerome  Dickerson  were  entered  in- 
to, but  Dickerson,  after  examining  the  farm, 
refused  to  lend  more  than  $6,000.  After  the 
foreclosure  the  Lapplns  again  applied  to  Mr. 
O'Day  to  redeem  the  land,  and  be  agreed 
with  them  that,  if  they  would  pay  him  $6,000 
by  Saturday,  March  17,  1900,  he  would  con- 
vey the  land  to  them.  This  proposition  of  Mr. 
O'Day's  was  made  known  to  the  defendant 
Crawford,  and  he  undertook  and  agreed,  for 
a  commission  of  5  per  cent  or  $300,  which 
the  evidence  shows  he  received  from  the 
plaintiffs,  to  get  a  loan  for  the  Lapplns  of 
$6,000  by  Saturday,  March  17,  1900.  Craw- 
ford neglected  to  close  up  the  loan  until  late 
In  the  afternoon  of  the  17th  of  March,  and 


then,  after  the  Lapplns  had  signed  the  notes 
payable  to  Sprague  and  Dickerson,  and  se- 
cured the  same  by  deed  of  trust  on  their 
land,  the  defendant  Crawford  required  the 
Lapplns  to  sign  the  two  notes  and  deed  of 
trust  which  are  the  subject  of  this  suit,  but 
they  protested  and  refused,  whereupon  de- 
fendant Crawford  declared  that,  unless  they 
did  so,  the  $6,000  loan  would  not  go  through, 
and  they  could  not  redeem  their  land,  and  it 
was  under  these  conditions  that  plaintiffs 
executed  the  notes  and  deed  of  trust  on  their 
lands,  which  they  seek  to  have  canceled  by 
the  court.  In  other  words,  the  testimony 
now  establishes  what  the  demurrer  confessed 
on  the  former  appeal,  to  wit,  that  the  defend- 
ant was  fully  apprised  of  the  necessities  of 
the  plaintiffs,  and  that  speedy  action  must 
be  taken  by  them  in  order  to  redeem  their 
lands,  and,  knowing  this,  took  advantage  of 
plaintiffs,  and  without  consideration  extorted 
the  two  notes  and  deed  of  trust  from  them, 
in  excess  of  the  $300  commission,  which  they 
agreed  to  pay,  and  did  pay,  him  to  procure 
the  loan  of  $6,000  from  Sprague,  through 
Dickerson.  Counsel  for  defendant  argue  at 
great  length  upon  the  discrepancies  in  the 
testimony  of  the  plaintiffs,  but  the  fact  re- 
mains undisputed  in  the  record  that  Mr. 
O'Day  voluntarily  gave  Mrs.  Lappin  $1,430 
of  the  debt  due  him,  as  the  writing  in  evi- 
dence fully  attests,  and  that  the  Lapplns  then 
only  had  $6,000  to  raise  to  redeem  their 
lands.  They  were  willing  to  execute  the 
Sprague  and  Dickerson  notes  in  order  to  pro- 
cure the  $6,000,  and*  also  to  pay  $300  to  de- 
fendant for  procuring  that  loan,  and  it  needs 
little  corroborative  testimony  to  establish 
that  the  exaction  of  notes  for  another  $1,000, 
and  a  deed  of  trust  to  secure  the  same,  was 
extortion  of  the  most  flagrant  character. 

But  it  is  argued  that  the  Lapplns  knew 
they  were  executing  these  notes  and  this 
deed  of  trust  when  they  signed  them,  and 
that  a  court  of  equity  will  not  relieve  them  in 
such  circumstances.  This  contention  Was  an- 
swered when  this  cause  was  here  on  the  for- 
mer appeal,  and  it  was  said,  in  the  language 
of  this  court  in  Bell  v.  Campbell,  123  Mo., 
loc.  dt  14,  15,  25  S.  W.  359,  362,  45  Am.  St 
Rep.  605,  as  follows:  "The  circumstances  of 
this  case  clearly  bring  it  within  the  opera- 
tion of  the  principle  that  condemns  and 
avoids  a  contract  entered  Into  where  the 
obligor  is  not  a  free  agent;  where  he  stands 
in  vinculis ;  where  he  is  not  equal  to  the  task 
of  protecting  himself;  where  the  circumstan- 
ces which  surround  him  at  the  time  are  of 
such  extreme  necessity  or  of  distress  that  his 
will  is  overcome,  his  free  agency  destroyed  by 
some  oppression  or  fraudulent  advantage  or 
Imposition  Incident  to  the  transaction.  In 
such  case  a  court  of  equity  will  protect  him 
by  setting  aside  the  contract  thus  made."  1 
Story,  Eq.  Juris.  (13th  Ed.)  §  239.  Moreover, 
having  agreed  to  procure  the  loan  for  5  per 
cent  or  $300,  the  exaction  of  the  promise  of 
the  additional  $1,000  was  clearly  without  con- 
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slderatlon  and  nudum  pactum,  and  the  courts 
will  not  enforce  such  an  unconscionable 
claim.  As  to  the  credibility  of  these  parties, 
their  evidence  was  heard  by  a  judge  who  re- 
sided In  the  same  county  with  all  of  them. 
He  saw  them,  and  had  opportunity  to  observe 
their  manner  of  testifying,  and  be  believed 
the  evidence  of  the  plaintiffs,  and  we  think 
there  is  much  Internal  evidence  which  cor- 
roborates them. 

The  circuit  court  having  applied  the  prin- 
ciples announced  by  this  court  for  his  guid- 
ance, and  there  being  ample  testimony  to  sup- 
port his  findings,  the  judgment  and  decree  of 
the  circuit  court  is  affirmed. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  v.  McKINNEY. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

Criminal  Law  (|  1086*)— Tbial— Swearing 
or  Jubt — Necessity. 

Under  Rev.  St.  1899,  f  2627  (Ann.  St. 
1906,  p.  1556),  requiring  that  the  jury  in  a 
criminal  trial  be  impaneled  and  sworn,  where 
the  record  proper  fails  to  show  that  the  jury 
was  sworn  to  try  the  cause,  a  judgment  of 
conviction  will  be  reversed,  and  the  cause  re- 
manded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2760;  Dec.  Dig.  {  1086.*] 

Appeal  from  Circuit  Court,  Texas  County; 
L.  B.  Woodslde,  Judge. 

Robert  B.  McKlnney  .was  found  guilty  of 
assault  to  do  great  bodily  harm,  and  ap- 
peals.   Reversed  and  remanded. 

Elliott  W.  Major,  Atty.  Gen.,  and  Jas.  T. 
Blair,  Asst.  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  The  defendant  was  found 
guilty  "of  assault  to  do  great  bodily  harm, 
without  malice,"  and  his  punishment  assess- 
ed at  a  fine  of  $100  under  an  information  filed 
by  the  prosecuting  attorney  of  Texas  county 
in  the  circuit  court  thereof,  charging  the 
defendant  with  an  assault  with  intent  to  kill. 
After  unsuccessful  motions  for  new  trial 
and  In  arrest  of  judgment,  defendant  ap- 
pealed. 

The  defendant  is  not  represented  in  this 
court  As  no  bill  of  exceptions  was  filed,  no 
matter  of  exception  can  be  passed  upon  by 
us,  so  that  in  passing  upon  this  appeal  we 
are  necessarily  restricted  to  what  appears 
from  the  record  proper.  From  this  it  does 
not  appear,  as  It  should,  that  the  jury  was 
sworn  to  try  the  cause.  It  doeB  show  that  a 
Jury  of  12  men  were  called  to  try  the  case, 
that  said  jury  did  so,  and  returned  a  verdict 
finding  the  defendant  guilty  of  an  assault  to 
do  great  bodily  harm,  without  malice,  and 
fixing  his  punishment  at  a  fine  of  $100. 

Among  the  first  things  required  by  the 
statute  (section  2627,  Rev.  St  1899  [Ann. 
St  1906,  p.  1556])  to  be  done  in  the  trial  of  a 


criminal  case  before  a  jury  is  that  the  Jury 
be  Impaneled  and  sworn.  This  same  ques- 
tion underwent  full  consideration,  and  the 
authorities  were  extensively  reviewed,  by 
Gantt,  J.,  in  the  recent  case  of  State  v. 
Mitchell,  199  Mo.  105,  97  S.  W.  561,  in  which 
It  is  held  that,  if  the  record  proper  In  a  crim- 
inal case  falls  to  show  that  the  jury  was 
sworn  to  try  the  cause,  the  judgment  will  be 
reversed,  and  the  cause  remanded.  That 
case  is  decisive  of  the  case  at  bar,  and  leaves 
nothing  further  to  be  said  upon  the  subject 
The  judgment  is  reversed,  and  the  cause 
remanded.   All  concur. 


WEBER  IMPLEMENT  CO.  v.  DUNARD. 
(St.  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Evidence  (8  460*)— Parol  Evideno*. 

The  fact  that  a  note  for  the  price  of  an 
engine,  described  therein  as  a  13-horse  power  en- 
gine, is  secured  by  a  chattel  mortgage  describ- 
ing the  engine  as  a  16-borse  power  engine  may 
be  shown  by  parol ;  and,  when  that  is  done,  the 
variance  in  the  description  becomes  immaterial, 
and  the  note  and  mortgage  are  admissible  in 
evidence. 

[Ed. 
Cent  Dig. 
Chattel 


Note.— For  other  cases,  see  Evidence, 
Dig.  ff  2115-2128;  Dec.  Die.  §  400;* 
I  Mortgages,  Cent  Dig.  $  109.] 

2.  Replevin  (J  8*)  —  Scope  op  Remedy  — 
Grounds. 

In  the  statutory  action  of  claim  and  de- 
livery of  personalty,  the  only  matter  in  issue 
is  the  right  of  plaintiff  to  possession,  and  a  su- 
perior right  of  possession  in  defendant  defeats 
the  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 

Cent  Dig.  U  45-08;  Dec.  Dig.  f  &•] 

3.  Chattel  Mobtqaqes  ({  137*)— Variance 
in  Description  oe  Property— Question 

FQR  J  DRY. 

When  there  is  a  variance  in  the  description 
of  the  property  in  a  note  for  the  price,  and  in 
a  chattel  mortgage  alleged  to  secure  the  note, 
the  identity  of  the  debt  is  for  the  jury,  under 
parol  evidence  given  to  identify  the  property  as 
the  same  in  both  cases. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  |  157.*] 

4.  Chattel  Mortgages  (§  80*) — Validity. 

Whether  a  debt  secured  by  a  chattel  mort- 
gage was  an  honest  indebtedness,  and  valid  as 
against  a  subsequent  mortgagee  held  under  the 
evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  |  80.*] 

5.  Chattel  Mortgages  (5  174*)— Payment— 

Evidence. 

Whether  a  debt  secured  by  a  chattel  mort- 

?age  has  been  paid  held,  under  the  evidence, 
or  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  i  174.*] 

6.  Chattel  Mortgages  (f  174*)  —  Issues  — 
Evidence. 

In  replevin  by  a  second  chattel  mortgagee, 
against  one  claiming  under  a  prior  mortgage, 
the  question  of  failure  of  consideration  of  the 
second  mortgage  as  between  plaintiff  and  the 
mortgagor  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  t  174.*] 
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7.  Chattel  Mortgages  (|  267*)— Sales— Es- 
toppel. ,    ,  , 

A  second  chattel  mortgagee,  who  through 
agents  participated  in  the  sale  under  the  first 
mortgage,  at  which  sale  the  holder  of  the  first 
mortgage  became  the  purchaser,  was  estopped 
to  dispute  the  title  acquired  at  the  sale. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Dec.  Dig.  I  267.*] 

8.  Chattel  Mortgages  (|  174*)— Issues— Ev- 

IDKKCE. 

The  fact  that  the  assignee  of  a  chattel 
mortgage  was  a  party  to  notes  Becured  by  a 
second  mortgage  in  favor  of  a  third  person,  and 
was  indebted  thereon,  could  not  be  considered 
in  determining  the  right  of  the  assignee  to  the 
possession  of  the  chattels  purchased  at  a  sale 
under  the  first  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  |  174.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  Jas.  D.  Barnett,  Judge. 

Action  by  the  Weber  Implement  Company 
against  Joseph  Dunard.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

This  is  an  action  of  replevin  to  recover 
possession  of  a  16-horse  power  Reeves  ie  Co. 
engine,  No.  2099,  commenced  In  the  circuit 
court  of  Lincoln  county.  The  petition  is  in 
usual  form,  setting  up  that,  plaintiff  being 
entitled  to  the  possession  of  a  certain  en- 
gine, formerly  owned  by  one  Charles  Dunard, 
and  of  the  value  of  $500,  the  defendant,  Jo- 
seph Dunard,  some  time  In  April,  1907,  wrong- 
fully took  It  from  the  possession  of  plaintiff, 
to  plaintiff's  damage  In  the  sum  of  $500.  De- 
mand Is  for  judgment  for  the  recovery  of  the 
possession  of  the  property,  and  for  damages, 
or,  on  failure  to  recover  the  property,  for 
the  value  thereof.  The  answer,  after  a  gen- 
eral denial,  sets  up  that  defendant  purchased 
from  Reeves  &  Co.  certain  notes,  secured  by 
chattel  mortgage  of  date  July  23,  1902 ;  that 
the  notes  were  executed  by  Charles  Dunard 
and  one  John  Hechler  to  Reeves  &  Co.;  that 
the  notes  were  secured  by  chattel  mortgage 
with  power  of  sale,  recorded  In  Book  46,  rec- 
ords of  Lincoln  county,  at  page  283,  executed 
by  Charles  Dunard ;  that  the  notes  secured  by 
the  chattel  mortgage  aggregated  $1,655.55; 
that  all  of  them  bad  been  paid  but  one  for 
$426 ;  that  defendant,  Joseph  Dunard,  purchas- 
ed the  chattel  mortgage  and  the  note  for  $426 ; 
and  that  this  $426  note,  when  past  due, 
had,  with  the  mortgage,  been  duly  assigned 
to  Joseph  Dunard,  the  defendant;  that  this 
note  represented  part  of  the  purchase  price 
of  a  16-horse  power  Reeves  &  Co.  engine,  No. 
2099,  with  ail  fixtures  and  appendages,  also 
a  wiud  stacker  with  fixtures,  a  belt,  sawmill 
complete,  and  a  circular  saw.  The  answer 
also  sets  out  that  the  engine  described  in  the 
note  for  $426  was  described  as  a  13-horse 
power  Reeves  &  Co.  engine,  whereas  it  really 
stands  for  the  part  purchase  price  of  a  16- 
horse  power  Reeves  &  Co.  engine,  and  that  the 
engine  for  which  it,  with  the  other  notes,  was 
really  given,  and  which  was  the  engine  de- 


scribed in  the  chattel  mortgage,  was  a  16- 
horse  power,  and  not  a  13-horse  power,  and  it 
Is  averred  that  the  chattel  mortgage  made 
by  Charles  Dunard  to  Reeves  &  Co.  was  a 
first  and  prior  mortgage  on  the  property  de- 
scribed in  it,  including  this  16-horse  power 
Reeves  &  Co.  engine,  No.  2099.  The  answer 
further  avers  that,  after  purchase  by,  and 
assignment  of,  the  note  and  chattel  mort- 
gage to  defendant  by  Reeves  &  Co.,  and  after 
the  maturity  of  the  note,  Joseph  Dunard  bad 
demanded  payment  for  the  balance  due  on  the 
note  from  Charles  Dunard;  that  Charles  re- 
fused payment;  that  Joseph,  the  defendant, 
under  the  terms  of  the  chattel  mortgage,  took 
possession  of  the  engine  No.  2099,  as  well  as 
other  property  described  In  the  mortgage,  on 
the  26th  of  April,  1907,  and,  having  given  10 
days'  notice  of  the  time  and  place  of  the  sale 
and  property  to  be  sold,  on  May  4,  1907,  put 
them  up  for  sale  at  public  auction;  that  at 
the  sale  the  attorney  for  the  plaintiff  and 
also  one  Boe  were  there,  acting  as  agents  of 
plaintiff;  that  a  sale  had  taken  place  before 
they  arrived;  that,  on  the  engine  and  other 
machinery  being,  at  their  request,  again  put 
up  and  offered  for  sale  under  the  chattel 
mortgage,  and  in  the  presence  of  the  attorney 
and  of  Boe,  who  acted  and  participated  in 
the  sale  and  bid  on  the  property,  they  making 
the  next  highest  bid  thereon,  to  wit,  a  bid  of 
$500,  defendant  bid  $505,  and,  he  being  the 
last  and  highest  bidder,  the  engine  and  other 
property  were  struck  off  and  sold  to  defend- 
ant ;  that  after  that  sale,  and  after  the  pur- 
chase by  defendant  thereunder  of  the  engine 
and  other  property,  this  suit  was  Instituted, 
the  engine,  etc.,  being  taken  out  of  possession 
of  defendant  under  the  writ  Wherefore  de- 
fendant avers  that  In  equity  and  good  con- 
science, and,  by  reason  of  the  conduct  of 
plaintiff,  by  Its  attorney  and  by  its  agent,  In 
requesting  the  sale  of  the  engine  and  other 
property,  they  had  misled  and  deceived  de- 
fendant, by  causing  defendant  to  believe  that 
plaintiff  was  ratifying  and  indorsing  the  mort- 
gage sale  of  the  property,  and  that  plaintiff 
ought  not  now  to  be  permitted  to  Invalidate 
the  sale,  and  was  estopped  from  claiming  any 
ownership  or  any  right  to  possession  thereof. 
The  answer  further  avers  that  the  plaintiff's 
only  claim  of  the  right  to  possession  and 
claim  of  ownership  of  the  engine  is  by  virtue 
of  a  chattel  mortgage  issued  to  plaintiff  by 
Charles  Dunard,  which  was  subsequent  to 
that  executed  by  Charles  Dunard  to  Reeves 
&  Co.,  securing,  among  other  notes,  the  $426 
note;  that  the  chattel  mortgage  executed  by 
Charles  Dunard  to  plaintiff  was  executed  to 
secure  five  notes  aggregating  $850,  the  pur- 
chase price  of  a  separator,  wind  stacker, 
weigher,  Rich  feeder,  and  other  property  In 
that  mortgage  described;  that  this  latter 
mortgage  bears  date  June  4,  1906,  was  duly 
filed  for  record  January  26,  1907,  In  Lincoln 
county,  in  Book  46,  p.  453;  and  that  It  also 
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coven  the  16-horse  power  Reeves  ft  Co.  en- 
gine No.  2099  as  a  second  mortgage,  and  that 
Charles  Dunard  at  the  time  had  notified 
plaintiff  that  Reeves  ft  Co.  had  a  prior  mort- 
gage on  the  engine.  The  answer  then  goes 
on  to  aver  that  the  five  notes  aggregating 
$850,  secured  by  the  chattel  mortgage  to 
plaintiff,  represented  the  purchase  price  of 
machinery  purchased  from  plaintiff  by 
Charles  Dunard,  but  not  the  engine  sued  for. 
It  then  avers  a  warranty  as  to  the  articles 
purchased  from  plaintiff;  avers  the  breach 
of  the  covenant  of  warranty  as  to  the  capac- 
ity of  the  machinery  to  do  certain  work,  and 
notice  to  plaintiff  of  the  failure  of  the  war- 
ranty, and  It  is  therefore  claimed  that  the 
chattel  mortgage  under  which  plaintiff  claims 
is  null  and  void  for  want  of  consideration. 
Defendant  prays  Judgment  for  restitution  of 
the  engine,  or,  should  plaintiff  be  unable  to 
make  restitution,  then  for  Judgment  against 
plaintiff  and  bis  bondsman  for  $850,  the  value 
of  the  engine,  together  with  damages  In  the 
sum  of  $250. 

A  reply,  denying  all  allegations  of  new  mat- 
ter, admits  that  plaintiff  claims  the  engine, 
and  right  to  possession  thereof,  by  virtue  of 
the  chattel  mortgage  to  plaintiff,  given  by 
Charles  Dunard  to  secure  the  payment  of  the 
five  promissory  notes,  which  promissory  notes, 
It  is  averred,  were  executed  to  plaintiff  by 
Charles  Dunard,  and  also  by  the  defendant, 
Joseph  Dunard,  and  one  Jesse  Dunard,  for 
the  sum  of  $850;  avers  that  the  notes  ma- 
tured the  1st  of  November,  1906;  that  they 
were  given  for  the  purchase  price  of  the  ma- 
chinery, as  stated  in  the  answer ;  denies  that 
it  warranted  the  machinery  as  pleaded;  de- 
nies that  it  warranted  it  at  all,  except  under 
written  warranty  set  up;  denies  notice  of 
failure  of  the  warranty,  which  It  avers  it 
was  entitled  to;  sets  up  that  on  the  7th 
of  September,  1906,  plaintiff  and  Charles 
Dunard  entered  Into  a  certain  agreement  by 
which  plaintiff  was  to  furnish  Cbarles  Dun- 
ard certain  lifting  forks  and  Jacks,  and  the 
services  of  a  man  to  start  the  separator  and 
set  it  to  work,  and  avers  that  it  has  com- 
piled with  the  conditions  of  the  contract,  and 
that  by  that  contract  Charles  Dunard  had 
waived  all  warranty  of  the  machinery,  and 
that  the  defendant  is  estopped  thereby  to 
claim  any  benefit  or  advantage  by  reason 
thereof;  denies  that  Charles  Dunard  return- 
ed the  machinery  to  plaintiff,  or  that  plain- 
tiff accepted  it,  or  that  the  contract  was  re- 
scinded or  set  aside  by  Charles  Dunard,  as 
it  had  been  averred;  denies  that  the  $426 
note  in  the  answer  described  was  secured  by 
the  Reeves  &  Co.  chattel  mortgage  in  the  an- 
swer described,  and  avers  that  defendant 
knew  that  at  the  time  of  the  pretended  pur- 
chase and  assignment  to  him  of  the  note  and 
chattel  mortgage;  denies  that  defendant  pur- 
chased the  engine  at  any  sale,  as  In  the  answer 
mentioned ;  avers  that  all  the  notes  mention- 
ed in  the  Reeves  ft  Co.  chattel  mortgage,  and 
all  Indebtedness  secured  thereby,  bad  been 


fully  paid  off,  and  the  mortgage  discharged, 
long  before  defendant  procured  the  assign- 
ment of  the  $426  note,  and  that  the  defendant 
well  knew  that  the  $426  note  was  paid  at  the 
time  of  the  pretended  assignment  to  him, 
and  avers  that,  If  any  pretended  sale  or  pre- 
tense, or  form  of  sale,  occurred  under  the 
Reeves  ft  Co.  mortgage,  which  it  denies,  the 
plaintiff  says  that  the  sale  was  void,  and  con- 
veyed no  title  to  the  engine  In  question  to  the 
defendant. 

There  was  a  trial  before  the  court  and 
Jury,  at  which  trial  plaintiff  Introduced  the 
chattel  mortgage  from  Charles  Dunard  to 
plaintiff,  dated  June  4,  1906,  and  referred 
to  In  the  pleadings.  Plaintiff  also  introduc- 
ed the  notes  described  in  the  mortgage,  which 
were  signed  by  Charles  Dunard,  Jesse  Du- 
nard, and  the  defendant,  Joseph  M.  Dunard. 

John  Boe,  as  a  witness  for  plaintiff,  testi- 
fied that  he  was  in  the  employ  of  defendant 
as  collector,  and  knows  Charles  Dunard; 
had  charge  of  the  notes  offered  in  evidence 
in  the  spring;  tried  to  collect  them;  and  they 
were  not  paid.  At  the  time  the  replevin  suit 
was  brought,  the  defendant  was  in  posses- 
sion of  the  property — that  Is,  of  the  engine 
— that  the  expense  of  getting  the  property 
was  $15,  and  getting  the  engine  into  town 
$5.50.  This  was  all  the  evidence  of  plain- 
tiff, whereupon  defendant  requested  an  in- 
struction for  a  verdict,  which  the  court  de- 
clined to  give,  and  defendant  excepted. 

Defendant  in  his  behalf  introduced  Charles 
Dunard  as  a  witness,  who  testified  that  he 
had  purchased  the  Illinois  separator  describ- 
ed In  the  chattel  mortgage  from  plaintiff, 
identified  the  order  for  the  machinery,  name- 
ly, an  Illinois  special  thresher  and  stacker, 
with  fixtures  and  weigher  and  wind  stacker 
for  separator.  The  paper  also  set  out  that 
Charles  Dunard  was  to  give  notes  for  the 
price  of  these  articles,  amounting  to  $850, 
and  It  was  also  set  out  in  this  contract  of 
purchase,  signed  by  Charles  Dunard,  as  fol- 
lows: "I  agree  to  give  in  security  of  said 
notes  a  first  mortgage  on  the  above  named 
machinery  and  one  slxteen-horse  power 
Reeves  engine  No.  2099."  The  warranty  of 
the  defendant  was  also  set  out  As  It  Is 
not  material  in  the  view  we  take  of  the 
case,  we  take  no  further  notice  of  it,  nor  of 
the  testimony  relating  to  it  , 

Defendant  then  offered  in  evidence  the 
chattel  mortgage,  executed  by  Charles  Du- 
nard to  Reeves  ft  Co.,  and  the  note  for  $426, 
dated  July  3,  1902,  as  well  as  the  assign- 
ments of  these  to  him.  It  was  objected  to 
the  note  that  It  shows  on  its  face  that  it  is 
not  the  note  secured  by  the  mortgage,  which 
recites  that  it  was  given  for  a  "thlrteen- 
horse  power  Reeves  &  Company  engine,"  and 
the  note  is  described  in  the  mortgage  as  be- 
ing executed  by  Charles  Dunard,  while  the 
note  offered  In  evidence  is  executed  by  John 
S.  Hecbler  and  Charles  Dunard.  Plaintiff 
also  objected  to  tbe  assignment  because  not 
proven,  and  because  the  note  shows  on  Its 
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back  that  It  was  all  paid  before  the  assign- 
ment. The  court  sustained  the  objection  to 
the  note,  on  the  ground  that  it  shows  on  Its 
face  that  it  Is  not  the  note  of  Charles  Du- 
nard,  but  the  note  of  Charles  Dunard  and 
John  S.  Hechler.  The  objection  to  the  chat- 
tel mortgage  was  overruled,  and  the  objec- 
tion to  the  paper  attached  to  the  mortgage 
as  an  assignment  sustained,  but  the  objec- 
tion to  the  note  and  the  credits  indorsed  was 
overruled,  and  the  objection  to  the  purported 
assignment  sustained.  All  these  rulings  ad- 
verse to  him  were  duly  excepted  to  by  the 
defendant  The  chattel  mortgage  was  then 
read  in  evidence,  the  court  saying  that  he 
would  permit  It  to  be  read  on  the  theory 
that  defendant  would  offer  further  testimo- 
ny; that  standing  by  Itself  it  would  be  Im- 
material. The  chattel  mortgage  bore  date 
24th  of  February,  1903;  was  given  by  Charles 
Dunard  to  Reeves  ft  Co.  in  consideration  of 
(1,655.55,  on  a  16-horse  power  Reeves  &  Co. 
engine,  No.  2099,  with  all  fixtures  and  ap- 
pendages belonging  to  the  same,  the  notes 
secured  by  it,  among  others,  being  describ- 
ed as  one  note  of  date  July  3,  1902,  for  $426, 
due  November  1,  1905,  and  the  other  notes 
not  being  set  out  No  reference  is  made  to 
the  fact  that  Hechler  was  also  on  the  note, 
but  defendant  appears  to  have  given  evi- 
dence, or  offered  to  prove,  that  Hechler  was 
merely  a  surety.  The  chattel  mortgage  pro- 
vided for  sale  on  default  of  payment.  It 
was  executed  by  Charles  Dunard  alone,  re- 
corded In  the  recorder's  office  of  Lincoln 
county,  Mo.,  24th  of  Febrnary,  1903,  Book 
46,  p.  283,  which  was  nearly  four  years  be- 
fore the  record  of  the  plaintiff's  mortgage. 
On  a  separate  paper  attached  to  the  chat- 
tel mortgage  was  an  assignment  by  Reeves 
ft  Co.  to  defendant  "without  recourse  or 
warranty,"  dated  February  24,  1907.  The 
note  was  then  read  in  evidence,  dated  July 
3,  1902,  payable  the  1st  of  November,  1905: 
"For  value  received  in  a  size  13  H.  P.  Reeves 
ft  Co.,  Engine,  Simple,  One  Reeves  separator, 
one  driver  belt  the  undersigned  promises  to 
pay  to  the  order  of  Reeves  &  Company  $426, 
with  interest  at  8  per  cent,  payable  annual- 
ly, principal  and  Interest  shall  draw  8  per 
cent  after  maturity.  This  note  is  secured 
by  chattel  mortgage  of  even  date  herewith. 
[Signed]  John  S.  Hechler.  Charles  Dunard." 
On  the  back  of  the  note  are  indorsements 
of  payments  running  from  January  25, 1906, 
to  December  21,  1906,  amounting  to  $549, 
and  following  these  indorsements  of  pay- 
ments is  this  Indorsement:  "Pay  to  the 
order  of  Jos.  N.  Dunard,  Troy,  Mo.,  without 
recourse,  or  warranty.  [Signed]  Reeves  ft 
Co.,  Fred  Duel,  Treas." 

Witness  Charles  Dunard  then  continues 
his  testimony  relating  to  the  purchase  of 
trfe  machinery  that  he  made  from  plaintiff. 
As  before  remarked,  it  is  unnecessary  to  re- 
cite that  in  the  view  we  take  of  the  case. 

A  witness  was  then  Introduced  by  defend- 
ant who  testified  that  Fred  Duel  was  the 


vice  president  of  Reeves  ft  Co.,  that  he  was 
acquainted  with  his  signature,  and  that  the 
signatures  on  the  chattel  mortgage  and  the 
note  are  in  the  handwriting  of  Fred  Duel, 
and  that  he  knows  that  Fred  Duel  makes  all 
indorsements,  and  that  the  Indorsements  on 
the  assignment  of  the  note  and  chattel  mort- 
gage are  in  bis  handwriting.  Defendant 
then  offered  to  show  by  this  witness,  who  1? 
a  traveling  salesman  for  Reeves  ft  Co.,  that 
be  knows  from  conversations  with  them 
that  the  note  in  evidence  for  $426,  which  on 
Its  face  shows  it  to  be  for  a  13-horse  power, 
was  really  made  as  a  part  of  the  purchase 
price  of  a  16-horse  power  engine.  Objec- 
tion being  made,  the  court  sustained  the  ob- 
jection, and  defendant  duly  excepted.  The 
assignment  of  the  chattel  mortgage  and  of 
the  note,  as  assigned,  were  again  offered, 
and  objected  to,  for  the  reason  that  the  note 
shows,  by  the  Indorsements  on  It,  that  it 
was  paid  off  before  the  date  of  the  assign- 
ment, and  before  It  was  transferred  to  de- 
fendant After  a  conversation  between  court 
and  counsel  the  court  remarked  that  upon  ' 
the  admission  of  counsel  for  plaintiff  of  the 
calculation  made  by  him,  it  showed  that 
there  was  $12  and  something  due,  after  the 
purported  date  of  the  assignment,  whereup- 
on the  objection  was  overruled,  and  the  as- 
signment read  In  evidence;  the  assignment 
being  from  Reeves  ft  Co.  to  defendant  both 
on  the  chattel  mortgage  and  on  the  note. 

William  R.  Young,  Introduced  on  the  part 
of  defendant,  testified  that  the  $426  note  giv- 
en by  Charles  Dunard  to  Reeves  ft  Co.,  and 
dated  July  3,  1902,  signed  by  Hechler  and 
Charles  Dunard,  and  the  note  offered  in  evi- 
dence, was  the  same  note  referred  to  in  the 
chattel  mortgage.  He  testified  that  he  took 
the  acknowledgment  of  the  chattel  mortgage 
as  notary,  was  present  when  the  note  was 
fixed  up  and  the  acknowledgment  taken,  and 
that  this  note  in  evidence,  referring  to  the 
engine  as  a  13-horse  power  engine,  is  the 
same  note  referred  to  in  the  mortgage,  in 
which  the  engine  Is  described  as  a  16-horse 
power  engine.  He  testified  that  Charles 
Dunard  wanted  a  16-horse  power  engine,  but 
Reeves  ft  Co.  could  not  furnish  one  at  the 
time,  and  told  him  to  use  a  13-horse  power, 
and  they  would  supply  a  16-horse  power  aft- 
erwards. Thereupon  Charles  Dunard  had/ 
fixed  up  the  papers  and  the  note  and  the  chat-' 
tel  mortgage,  which  then  described  a  13-horse 
power  engine  which  was  sent  him  for  tem- 
porary use  until  a  16-horse  power  engine 
could  be  supplied;  that  Reeves  &  Co.,  in 
the  following  fall  or  winter,  made  the  ex- 
change, sending  Dunard  the  16-horse  power 
engine  In  place  of  the  13-horse  power  engine, 
and  fixed  up  a  new  chattel  mortgage  to  cover 
the  new  engine.  The  property  was  the  same 
in  both  mortgages,  except  the  new  engine, 
and  Reeves  ft  Co.  took  notes  for  the  differ- 
ence between  the  amount  named  In  the  old 
notes  and  the  new  price,  and  let  the  old  notes 
stand.  Witness  said  he  recognized  the  chat- 
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tel  mortgage  offered  In  evidence  by  defend- 
ant as  the  chattel  mortgage  referred  to  and 
covering  the  transaction.  In  answer  to  a 
question  of  the  court  this  witness  said  that 
the  present  mortgage  represented  the  securi- 
ty that  was  given  after  the  exchange ;  that 
It  secures  the  old  notes  and  the  additional 
new  notes ;  that  the  debt  evidenced  by  it  is 
the  same,  with  the  increase  in  the  difference 
between  a  13  and  16  horse  power  engine. 
And  this  witness  further  testified  that  his 
bank  had  this  $426  note  for  collection ;  that 
he  was  cashier  of  the  bank,  and  had  the 
note,  before  It  was  Indorsed,  sent  to  Reeves 
&  Co.  at  the  request  of  defendant  that  it  be 
assigned  to  him.  That  was  done;  the  bank 
received  it  back  from  Reeves  &  Co.  in  Its 
present  condition,  and  he,  as  cashier  of  the 
bank,  delivered  It  to  the  defendant. 

E.  B.  Woolfolk,  a  witness  for  defendant, 
testified,  identifying  the  notice  of  the  sale 
under  the  chattel  mortgage  of  Reeves  &  Co. ; 
testified  to  their  posting  It  at  three  different 
places  in  Lincoln  county;  had  posted  them 
-himself  on  the  22d  or  23d  of  April.  The  sale 
was  on  the  4th  of  May,  1907,  taking  place  at 
East* s  farm  in  Lincoln  county.  The  notice 
was  read  in  evidence,  and  refers  to  the 
Reeves  &  Co.  chattel  mortgage ;  describes  the 
property  in  it,  among  others,  the  16-horse 
power  Reeves  &  Co.  engine  No.  2099,  with 
all  fixtures  and  appendages,  the  separator, 
wind  stacker,  and  all  fixtures,  sawmill  out- 
fit, etc.  Witness,  continuing,  said  that  when 
tbe  property  was  offered  for  sale,  defendant 
and  his  father  and  a  couple  of  bis  brothers 
and  a  neighbor  were  present  Witness  bid 
$100  for  the  property,  bidding  for  defend- 
ant, and  that  was  the  only  bid,  and  it  was 
struck  off  to  him  at  $100.  About  that  time 
Mr.  Dudley,  attorney  for  plaintiff,  and  Mr. 
Boe,  Its  agent,  came  up  in  a  buggy.  Witness 
told  them  they  were  late.  Some  question 
came  up  about  differences  in  time,  and  wit- 
ness said  they  would  sell  It  over  again.  The 
property  was  exposed  for  sale  again.  The 
only  bidders  were  defendant  and  Boe.  Wit- 
ness cried  the  sale.  Boe's  lowest  bid  was 
$600.  Defendant  bid  $505,  and  there  were  no 
other  bids,  whereupon  tbe  sawmill  outfit  and 
the  Reeves  &  Co.  16-horse  power  No.  2099 
engine  were  struck  off  to  defendant  As  soon 
as  the  sale  was  over,  a  deputy  sheriff,  who 
Was  present  with  the  writ  of  replevin  in 
this  case,  took  possession  of  the  property. 
Witness  identified  Mr.  Boe  as  present  in  the 
courtroom,  and  as  the  same  agent  who  was 
present  at  the  sale,  and  who,  as  the  represen- 
tative of  the  plaintiff,  as  witness  understood, 
bad  bid  on  the  property  at  the  sale. 

Defendant  as  a  witness  In  his  own  behalf, 
testified  that  his  father  had  got  into  bad 
health,  and  proposed  to  him  that  he  should 
go  ahead  and  take  and  run  the  machinery, 
and  give  his  father  one-third  of  what  he 
made  and  keep  two-thirds,  and  he  (defend- 
ant) go  ahead  and  pay  off  the  note,  the  $426 
note,  that  was  held  by  Reeves  &  Co.  His 


father  told  defendant  that  to  make  him  safe 
he  should  have  Reeves  &  Co.  assign  the 
chattel  mortgage  and  note  over  to  him.  Tbe 
arrangement  was  made  about  the  20th  of 
March,  1905,  and  In  accordance  with  the  ar- 
rangement he  (defendant)  had  paid  off  the 
note  to  Reeves  &  Co.  After  tbe  note  was 
assigned  to  blm,  he  had  received  it  through 
the  People's  Bank,  to  whom  it  had  been  sent 
by  Reeves  &  Co.,  and  had  received  the  chat- 
tel mortgage  in  the  same  way.  Had  adver- 
tised the  engine  for  sale  under  the  chattel 
mortgage.  Had  It  sold  out  on  East's  farm, 
Mr.  Boe,  agent  of  tbe  Weber  Implement  Com- 
pany being  there  and  present  and  he  (de- 
fendant) purchased  it  for  $505.  Had  never 
received  anything  from  his  father  but  tbe 
chattel  mortgage.  Did  not  pay  his  father 
any  of  the  $505,  but  kept  it  on  account  of 
what  his  father  owed  him,  but  bad  reported 
the  same  to  his  father.  On  cross-examina- 
tion he  stated  that  he  was  at  home  on  the 
20th  of  March,  1905,  went  to  Nebraska  and 
Dakota,  and  came  back  the  last  of  August. 
After  his  father  got  sick,  he  ran  the  machine, 
and  waa  to  receive  two-thirds  of  the  pro- 
ceeds and  his  father  one-third.  First  started 
into  work  with  tbe  machine,  and  worked  for 
about  six  months  at  $1.50  a  day  and  then 
bought  It  and  ran  it  as  owner;  that  Is  to 
say,  bad  bought  the  notes  and  mortgage  that 
Reeves  &  Co.  held.  Then  had  run  tbe  en- 
gine as  owner.  His  understanding  was  that 
when  Reeves  &  Co.  were  paid  off,  he  (de- 
fendant) was  owner  of  the  machine.  Had 
not  paid  all  of  the  note  off  before  it  was  as- 
signed to  him.  Paid  the  balance  due  them  on 
the  note,  and  then  they  assigned  it  to  him. 
The  money  that  he  got  to  pay  off  the  note 
was  money  that  he  bad  earned  himself. 
When  he  made  the  contract  with  his  father 
for  the  machinery,  he  understood  there  was 
something  like  $500  or  more  due  on  the  note. 
It  is  not  true  that  the  sawmill  and  threshing 
outfit  were  worked  under  the  supervision  of 
his  father,  and  the  proceeds  used  to  pay  off 
this  note.  His  father  had  given  him  and 
his  brothers  their  time  when  defendant  was 
18  years  old,  and  after  he  was  that  age  he 
received  $1  a  day  for  working  when  he  work- 
ed for  his  father.  He  was  21  years  old  in 
October,  1907.  The  assignment  of  tbe  chat- 
tel mortgage  and  note  was  made  to  him  in 
January,  1907.  Had  paid  the  note  off  to 
Reeves  ft  Co.  and  the  note  belongs  to  him. 
The  engine  is  his,  and  he  has  owned  It  ever 
since.  Had  operated  it  up  to  the  time  that 
plaintiff  took  it  from  him.  Considered  the 
engine  worth  $850.  After  he  paid  off  the 
mortgage,  considered  that  the  engine  belong- 
ed to  blm. 

Charles  Dunard,  recalled  as  a  witness  for 
defendant,  stated  that  In  1904  his  health 
failed,  and  he  had  made  arrangements  In  tBe 
spring  of  1905  with  defendant  who  was  his 
oldest  son,  that  if  he  would  pay  the  note  off, 
which  witness  supposed  to  be  $600,  he  would 
have  the  Reeves  people  assign  the  deed  of 
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trust  over  to  him.  Defendant  paid  the  note 
to  Reeves  &  Co.  and  he  (witness)  had  never 
repaid  defendant.  Shown  the  note,  he  stat- 
ed that  it  was  given  for  the  IB-horse  power 
engine,  the  Reeves  engine,  and  that  that  note 
represents  the  debt  that  his  son  (the  defend- 
ant) had  assumed  on  account  of  the  agree- 
ment that  be  had  just  stated.  Identifies  the 
mortgage,  and  stated  that  the  engine  was 
worth  on  the  4th  of  May  about  $1,000.  Tes- 
tified that  he  had  told  the  agent  of  tbe  plain- 
tiff, when  he  gave  plaintiff  the  chattel,  mort- 
gage, that  there  was  about  $600  against  tbe 
engine;  that  be  would  not  have  signed  it  If 
it  was  a  first  mortgage.  The  engine  he  was 
talking  about,  he  said,  was  the  one  here  in 
controversy.  That  conversation  was  before 
he  signed  the  chattel  mortgage  In  favor  of 
plaintiff.  Another  witness  for  defendant  tes- 
tified that  the  engine  was  worth,  on  the  4th 
of  May,  from  $800  to  $1,000.  Counsel  for 
plaintiff  admitted  that  the  engine  In  contro- 
versy, after  being  replevied  by  plaintiff,  was 
shipped  away  from  Lincoln  county  to  St 
Louis  and  rebuilt  The  affidavit  in  replevin 
was  offered  in  evidence,  showing  the  value 
of  the  engine,  as  stated  In  the  affidavit  to  be 
$500  May  4,  1907. 

In  rebuttal,  Mr.  Weber,  president  of  plain- 
tiff, introduced  as  a  witness  for  plaintiff,  tes- 
tified that  be  remembered  Mr.  Charles  Dun- 
ard  coming  to  his  office  in  the  spring  of  1907, 
and  that  he  had  told  witness  that  the 
Reeves  mortgage  bad  been  paid  off.  Defend- 
ant objected  to  the  evidence,  because  it  show- 
ed that  the  conversation  took  place  after  tbe 
note  and  mortgage  had  been  assigned  to  de- 
fendant Objection  overruled,  and  defend- 
ant excepted.  On  cross-examination  witness 
stated  that  the  time  that  Charles  Dunard 
was  down  to  see  him,  when  be  told  him  the 
Reeves  mortgage  was  paid  off,  was  In  Marcb, 
1907.  Plaintiff  recalled  Mr.  Boe,  and  asked 
him  If  he  remembered  a  talk  with  Mr.  Charles 
Dunard,  in  1907,  In  Troy,  in  which  Charles 
Dunard  Informed  him  that  the  Reeves  & 
Co.  mortgage  was  practically  paid  off.  Ob- 
jected to  by  defendant  that  if  not  asked  for 
the  purpose  of  Impeachment,,  is  leading,  and 
that  no  statement  of  Charles  Dunard  could 
bind  Joseph  Dunard,  or  affect  the  Interest 
of  Joseph ;  and.  if  asked  for  the  purpose  of 
Impeachment  the  Inquiry  was  about  a  mat- 
ter that  was  Immaterial.  The  court  overrul- 
ed the  objection.  The  defendant  duly  except- 
ed. Witness  answered  in  the  affirmative. 
This  witness  Boe  stated  on  cross-examina- 
tion that  he  was  present  at  tbe  sale  under 
the  Reeves  ft  Co.  mortgage  on  the  4th  of 
May,  1907,  when  tbe  engine  and  other  ma- 
chinery were  being  sold,  going  there  with 
Mr.  Dudley.  There  was  a  difference  between 
their  watches;  and,  although  tbe  defendant 
and  the  auctioneer  said  the  sale  had  taken 
place,  they  agreed  that  they  would  put  It  up 
and  sell  it  again,  as  he  and  the  attorney  for 
plaintiff  claimed  It  had  been  sold  before  the 
hoar,  whereupon  he  (Boe)  bid  up  to  $500,  but 


before  the  sale  was  called 'off,  Mr.  Dudley 
authorized  the  officer  to  serve  the  replevin 
papers,  which  he  did  Mr.  Woolfolk  said: 
"You  are  not  going  to  stop  the  sale."  Witness 
said  they  were.  After  the  officer  had  served 
the  papers,  Mr.  Woolfolk  said,  "Sold  to  Jo- 
seph Dunard,"  and  then  said  to  defendant, 
"Go  In  town,  Joe,  and  I  will  make  out  a  re- 
port of  the  sale."  This  witness  further  testi- 
fied that  he  had  heard  at  the  time  Charles 
Dunard  executed  the  mortgage  to  plaintiff 
there  was  a  prior  mortgage  on  the  engine. 
He  went  to  tbe  People's  Bank  at  Troy,  saw 
Mr.  Young,  cashier,  and  asked  him  why 
Charles  Dunard  had  not  paid  off  his  notes  to 
plaintiff.  Young  told  him  that  Dunard  bad 
been  paying  off  the  Reeves'  claim.  Witness 
asked  Young  If  he  did  not  think  the  claim 
about  paid  off.  Young  said  be  did,  and  they 
went  into  the  back  room  of  the  bank  and 
figured  it  up,  and  to  the  best  of  his  recol- 
lection there  were  about  $20  or  $30  due 
Reeves  ft  Co. .  There  was  also  a  letter  there 
from  Reeves  &  Co.,  authorizing  the  bank  to 
turn  over  the  papers  to  Charles  Dunard  on 
the  payment  of  the  amount  due  on  the  note. 
On  cross-examination  he  testified  that  he  had 
attended  the  sale  and  made  bids.  Tbe  deputy 
sheriff,  who  served  the  papers  in  this  suit, 
testified  that  just  about  the  time  he  delivered 
the  writ  but  a  little  later,  the  auctioneer, 
Mr.  Woolfolk,  had  said:  "Sold  to  Joe  Dun- 
ard." On  cross-examination  he  testified  that 
tbe  last  bid  made  was  by  Joseph  Dunard,  the 
defendant,  and  that  It  was  $505,  and  that  Mr. 
Boe  and  defendant  had  both  made  a  number 
of  bids,  and  it  was  finally  struck  off  to  de- 
fendant at  $505. 

To  meet  the  evidence  of  plaintiff,  given  in 
rebuttal,  defendant  again  put  on  a  witness, 
who  gave  testimony  to  the  effect  that  tbe 
replevin  papers  were  served  after  the  proper- 
ty had  been  knocked  down  on  the  second 
sale  to  defendant  and  in  contradiction  to  this 
Mr.  Dudley,  the  attorney  for  plaintiff,  was 
put  on  the  stand,  and  testified  that  he  had 
filed  the  papers  in  the  suit  before  he  went 
out  to  the  East  farm  on  the  day  of  the  sale 
under  the  Reeves  ft  Co.  mortgage;  that  on 
claiming  that  the  sale  was  premature,  Mr. 
Woolfolk,  the  auctioneer,  said  they  would 
sell  it  over  again.  They  went  back  to  the  en- 
gine and  cried  the  sale  again.  Mr.  Boe  and 
defendant  were  bidders.  Boe  bid  $500. 
Woolfolk  said,  "Understand  this  sale  Is  cash 
In  hand."  Whereupon  witness  told  the  of- 
ficer to  serve  the  writ  He  pulled  it  out,  and 
handed  it  to  defendant  Mr.  Woolfolk  said: 
"You  are  not  going  to  stop  the  sale  right  here." 
Witness  said,  "Yes."  Mr.  Woolfolk  said: 
"Sold  to  Joe  Dunard."  Mr.  Boe  then  took 
charge,  and  employed  defendant  to  take  the 
engine  to  town.  Defendant  objected  to  doing 
this,  as  it  might  get  him  into  trouble,  but 
witness  (the  attorney  for  plaintiff)  assured 
him  that  be  should  not  be  prejudiced.  This 
was  practically  all  the  testimony  in  the  case. 

Defendant  asked  the  court  to  give  8  In- 
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stractlons,  all  of  which  were  refused,  and  at 
the  request  of  plaintiff  the  court  gave  the  fol- 
lowing Instruction:  "The  court  Instructs  the 
jury  that  under  the  evidence  and  the  plead- 
ings In  this  case  the  verdict  will  be  for  the 
plaintiff.  The  plaintiff  at  the  time  of  bring- 
ing this  suit  was  entitled  to  the  possession  of 
the  property  In  question."  Exception  was 
duly  saved  to  this. 

Avery.  Young  &  Woolfolk,  for  appellant 
Wm.  A.  Dudley  and  J.  R.  Palmer,  for  re- 
spondent. 

REYNOLDS.  P.  J.  (after  stating  the  facts 
as  above).  We  have  set  out  the  evidence  In 
this  case,  offered  and  admitted,  as  far  as  we 
are  able  to  determine  that  from  the  abstract 
We  are  not  very  well  satisfied,  from  an  ex- 
amination of  the  abstract  as  to  whether 
the  learned  trial  judge  admitted  In  evi- 
dence the  chattel  mortgage  of  date  July  28, 
1903.  from  Charles  Dunard  to  Reeves  &  Co., 
the  assignment  of  that  to  defendant  the  note 
for  $426,  signed  by  Dunard  and  John  Hechler, 
and  the  assignment  of  that  to  defendant 
Whatever  the  fact  is,  or  whatever  the  action 
of  the  court  was,  as  to  these,  the  note  and 
chattel  mortgage  and  the  assignments  should 
have  been  admitted  In  evidence,  and  evidence 
received  and  considered  which  was  offered 
tending  to  explain  the  discrepancy  In  the  de- 
scription of  the  engine  as  contained  In  the 
note  and  as  contained  In  the  chattel  mortgage. 
The  main  thing  about  a  chattel  mortgage  Is 
the  debt;  and.  If  this  note  evidences  the 
debt  secured,  or  Intended  to  be  secured,  by 
the  chattel  mortgage,  the  variance  in  the  de- 
scription of  the  engine  as  described  In  the 
note  and  In  the  chattel  mortgage  Is  Immate- 
rial. The  only  matter  really  to  be  determin- 
ed in  this  case,  it  being  an  action  commonly 
called  replevin,  or,  as  our  statute  designates 
it,  for  the  claim  and  delivery  of  personal 
property,  is  the  right  of  the  plaintiff  to  pos- 
session, and  the  effectual  and  sufficient  an- 
swer to  that  always  Is  a  superior  right  of 
possession  In  defendant  which  being  estab- 
lished determines  the  action.  It  was  for  the 
jury  to  determine  the  identity  of  the  debt 
and  parol  evidence  is  admissible  to  establish 
that  (Lawrence  v.  Tucker,  23  How.  14,  loc. 
cit  26, 16  L.  Ed.  474;  Rock  v.  Collins,  99  Wis. 
630,  75  N.  W.  426,  67  Am.  St  Rep.  885 ;  Wood 
v.  Weimar,  104  U.  S.  786,  loc.  cit  793,  26  L. 
Ed.  779 ;  Shlrras  v.  Calg.  7  Cranch,  34,  8  L. 
Ed.  260).  and  It  was  for  the  jury  to  determine 
whether  the  debt  secured  by  the  chattel  mort- 
gage was  an  honest  indebtedness,  and  wheth- 
er It  had  been  paid.  If  any  part  of  It  was 
due  and  unpaid,  and  defendant  was  the  own- 
er in  good  faith  of  the  note  and  of  the  chat- 
tel mortgage,  the  plaintiff  cannot  recover. 
All  the  allegations  In  the  answer,  we  may  say, 
concerning  the  consideration  for  the  chattel 
mortgage  held  by  plaintiff,  and  the  question 


of  failure  of  consideration  for  that  as  be- 
tween plaintiff  and  Charles  Dunard,  are  ut- 
terly Irrelevant  and  Immaterial  to  this  case. 

Nor  Is  it  necessary  to  pass  on  the  question 
of  estoppel  raised,  although  we  observe  in 
passing  that  if  the  jury  found  from  the  evi- 
dence that  plaintiff  was  present  and  partici- 
pated In  the  sale  through  Its  agents,  then 
the  jury  had  a  right  to  find  that  plaintiff  Is 
estopped  to  dispute  whatever  title  was  ac- 
quired by  defendant  at  that  sale. 

Insisting  on  a  second  sale,  as  plaintiff's 
representatives  did,  looks  very  much  as  If 
their  object  In  having  a  second  sale  was  to 
interpose  the  levy  under  the  writ  between 
the  unsuccessful  bid  and  knocking  off  the 
engine  to  defendant  The  point  to  be  deter- 
mined In  this  case,  and  the  only  one,  is  who 
was  entitled  to  the  possession  of  this  engine 
at  the  time  of  the  Institution  of  this  action, 
and  that  was  a  question,  as  shown  by  the 
facts  in  this  case,  for  the  determination  of 
the  jury.  The  fact  that  the  defendant  may 
have  been  a  party  to  the  notes  which  were  se- 
cured by  the  chattel  mortgage  In  favor  of 
plaintiff  has  nothing  whatever  to  do  with  the 
determination  of  this  question,  and  the  fact 
that  he  may  owe  and  be  indebted  on  those 
notes  has  no  significance  whatever  In  deter- 
mining the  right  of  his  possession  of  this  en- 
gine. It  was  error  for  the  learned  circuit 
court  to  have  given  the  Instruction  and  di- 
rection for  a  verdict  In  favor  of  plaintiff. 

In  this  view  which  we  take  of  the  case  it 
Is  unnecessary  to  go  Into  an  examination  of 
the  instructions  asked  by  the  defendant  any 
further  than  to  say  that  as  the  facts  were 
In  evidence  In  this  case,  the  fourth,  fifth,  and 
sixth  Instructions,  with  slight  verbal  altera- 
tions, correctly  stated  the  law  as  applicable 
to  the  facts,  although  all  three  of  the  In- 
structions might  have  been  embodied  In  one 

The  judgment  of  the  circuit  court  of  Lin- 
coln county  Is  reversed,  and  the  cause  re- 
manded. All  concur. 


STATE  ex  rel.  MOUNT  v.  SMITH  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Guardian  and  Wabd  (§  175*)— Liabiutt 
on  Bond— Individual  Interest  or  Guab- 
dian. 

A  curator,  who  invests  the  money  of  the 
ward  in  land  taking  title  thereto  in  bis  own 
name,  violates  his  duty,  and  breaches  bis  bond 
conditioned  on  his  faithfully  discharging  his 
duties  as  curator. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  !  006 ;  Dec  Dig.  |  175.*] 

S.  Guardian  and  Wabd  (|  175*)— Liabiutt 
on  Bond— Expenses  Incurred. 

A  curator  married  the  mother  of  his  ward, 
and  thereafter  purchased  land,  taking  title  there- 
to in  his  own  name.  The  mother  advanced  a 
part  of  the  price,  and  the  curator  used  his 
ward's  funds  in  paying  a  part,  and  the  balance 
was  paid  out  of  his  own  funds.  After  the  death 
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of  the  mother,  be  claimed  the  entire  estate,  and 
the  ward  was  compelled  to  sue  him  to  recover 
his  interest,  based  on  the  fact  that  his  funds 
had  been  used  in  the  payment  thereof,  and  as 
heir  of  his  deceased  mother,  because  of  her  bar- 
ing paid  a  part  of  the  price.  Held,  that  the  ex- 
penses incurred  in  recovering  the  ward's  inter- 
est in  the  land,  based  on  the  fact  that  his  money 
had  been  used  in  the  payment  of  the  price,  were 
chargeable  against  the  curator  and  bis  sure- 
ties, but  the  expenses  incurred  in  recovering 
his  interest  as  heir  of  his  mother  were  not  so 
chargeable. 

[Ed.  Note. — For  other  esses,  see  Guardian  and 
Ward.  Cent  Dig.  (|  600,  605;  Dec.  Dig.  f 
175.*] 

8.  Guardian  and  Ward  (J  175*)— Liability 

on  Bond— Expenses  Incurred. 

The  expenses  incurred  in  the  removal  of  a 
cantor  from  his  position,  on  the  ground  that 
bis  interest  has  become  opposed  to  the  ward's 
cannot  be  recovered  In  an  action  on  his  bond. 

[Ed.  Note— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  I  605;  Dec.  Dig.  §  175.*] 

4.  Guardian  and  Ward  (f  182*)— Action  on 
Bon  d— Evidence. 

In  an  action  on  a  curator's  bond  for  ex- 
penses incurred  in  actions  against  him  to  re- 
cover the  ward's  Interest  in  real  estate,  legal 
title  to  wbicb  stood  in  the  curator's  name,  the 
amount  of  attorney's  fees  and  other  expenses 
paid  in  consequence  of  the  curator's  breach  of 
trust,  and  that  they  were  reasonable,  may  be 

£ roved,  but  the  record,  in  a  suit  in  partition 
ptween  the  ward  and  the  curator,  is  inadmis- 
sible, where  it  may  have  embraced  other  expen- 
ses than  those  incurred  solely  because  of  the 
curator's  attempt  to  hold  the  ward's  interest  in 
the  real  estate. 

W Ed.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent  Dig.  f  655;  Dec.  Dig.  I  182.*] 

6.  Guardian  and  Ward  (|  182*)— Action  on 

Bond— Evidence.  ' 

In  an  action  on  a  curator's  bond  for  ex- 
penses incurred  in  actions  against  the  curator 
to  recover  the  ward's  interest  in  real  estate, 
purchased  in  part  with  the  funds  of  the  ward, 
evidence  that  the  curator  made  the  investment 
of  the  ward's  money  at  the  solicitation  of  the 
tatter's  mother  was  immaterial,  because  the 
investment  was  nevertheless  a  breach  of  trust. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  |  655 ;  Dec.  Dig.  {  182.*] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty; Cnas.  D.  Stewart,  Judge. 

Action  by  the  State,  on  the  relation  of  J.  E. 
Mount,  against  James  H.  F.  Smith  and  oth- 
ers. From  a  Judgment  for  relator,  defend- 
ants appeal.   Reversed  and  remanded. 

O.  D.  Jones  and  E.  B.  Bartlett,  for  appel- 
lants.  Smoot  Sc  Smoot  for  respondent 

GOODE,  J.  On  December  3,  1901,  James 
F.  Smith  was  appointed  curator  of  the  estate 
of  Irvin  Padgett  by  the  probate  court  of  Scot- 
land county,  and  duly  qualified,  executing  a 
bond  for  $5,000,  with  W.  H.  F.  Smith  and  J. 
E.  Smith  as  sureties.  The  condition  of  the 
bond  was  that  said  James  F.  Smith  should 
faithfully  perform  and  discharge  bis  duties 
as  curator  according  to  law.  On  December 
10,  1903,  said  James  F.  Smith  was  removed 
from  the  curatorship  by  the  probate  court  of 
Scotland  county,  and  from  the  order  of  re- 
moval he  appealed  to  tbe  circuit  court  of  said 


county,  where  the  order  was  affirmed,  and 
thence  he  appealed  to  this  court,  where  the 
appeal  was  dismissed.  Thereupon  he  sued 
out  a  writ  of  error,  and  on  tbe  hearing  of 
said  writ  the  judgment  of  the  circuit  court 
ordering  the  removal  was  affirmed.  Shortly 
after  Smith  was  appointed  curator,  and  while 
the  minor  was  about  three  years  old,  said 
Smith  and  the  mother  of  Padgett  whom 
Smith  had  married  after  the  death  of  her 
first  husband,  purchased  a  tract  of  land  in 
Scotland  county,  and  took  the  deed  In  their 
joint  names— In  tbe  names  of  James  F.  Smith 
and  Sadie  E.  Smith.  Tbe  price  of  this  land 
was  upwards  of  $4,000,  and  was  paid  as  fol- 
lows: $1,275  was  advanced  by  Mrs.  Smith, 
formerly  Mrs.  Padgett,  $1,400  belonging  to 
the  minor  child,  and  in  the  hands  of  Smith 
as  curator,  was  used  by  the  latter  In  pay- 
ment and  the  balance,  $1,450,  was  paid  out 
of  Smith's  own  funds.  Subsequently  Mrs. 
Smith,  formerly  Mrs.  Padgett  died,  and 
Smith  claimed  to  own  the  entire  tract  of 
land,  on  tbe  theory  that  the  joint  deed  to 
himself  and  wife  created  an  estate  by  entire- 
ty, and  as  survivor  he  took  tbe  whole  title. 
This  claim  led  to  litigation  between  Smith 
and  the  minor,  wbicb  was  conducted  for  the 
latter  by  one  Mills  as  guardian  ad  litem. 
Tbe  suit  was  for  an  equitable  partition,  and 
resulted  in  a  decree  finding  tbe  facts  as  above 
stated,  and  that  Irvin  Padgett  was  entitled 
to  i»Vi«»  of  the  land.  This  division  of  in- 
terests shows  the  court  found  Irvin  Padgett 
was  entitled  to  such  proportion  of  the  whole 
as  the  $1,275,.  paid  by  his  mother,  plus  the 
$1,400  of  his  own,  paid  by  Smith  out  of  the 
funds  in  his  hands  as  curator  of  said  Irvin, 
or  $2,675  in  all,  bore  to  the  entire  purchase 
price  of  $4425  paid  for  the  land.  Appellant 
Smith  was  decreed  be  having  paid 

$1,450  of  his  own  money.  The  sum  of  $2,675 
is  io'/iss  Of  $4,125,  and  $1,450  is  »»/i»e  of 
it  Smith  was  allowed  credit,  in  his  final 
settlement  as  curator  In  the  probate  court 
for  the  $1,400  of  his  ward's  money  put  into 
the  land  recovered  by  the  ward.  In  tbe  par- 
tition suit  he  was  charged  in  the  judgment 
with  $325  as  the  minor's  share  of  the  rents 
he  bad  collected,  which  sum  was  made  a  lien 
on  the  land.  It  was  adjudged,  also,  an  at- 
torney's fee  of  $350  be  allowed  counsel  In 
tbe  case,  and  all  costs  be  taxed  against  the 
defendant  This  judgment  was  rendered  in 
Schuyler  county,  and  an  appeal  was  taken 
to  the  Supreme  Court ;  the  case  being  report- 
ed In  205  Mo.  122,  and  affirmed  for  failure  to 
get  the  appeal  before  the  court  In  such  form 
it  could  be  determined  on  the  merits.  The 
present  action  has  relation,  In  part  to  tbe 
two  proceedings  we  have  recited,  to  wit  the 
partition  suit  of  Irvin  Padgett  against  Smith, 
and  the  proceeding  to  remove  Smith  from  the 
curatorship 

The  first  count  of  the  petition  in  the  pres- 
ent case,  which  is  an  action  against  Smith 
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and  his  sureties  on  his  bond  as  curator,  after 
reciting  the  matters  In  connection  with  the 
purchase  of  the  land  in  Scotland  county,  the 
litigation  it  gave  rise  to,  and  the  result,  al- 
leges the  minor  was  compelled  to  institute 
and  carry  on  the  litigation  to  its  final  termi- 
nation in  the  Supreme  Court  during  the  April 
term,  1907.  The  next  paragraph  stated  the 
proceeding  for  the  removal  of  said  Smith 
from  the  curatorshlp,  on  the  ground  that  his 
Interest  was  hostile  to  his  ward's,  the  various 
appeals  and  the  writ  of  error  sued  out 
therein,  the  expense  thus  entailed  on  the 
ward,  and  the  final  result  The  third  para- 
graph alleges  Smith,  while  acting  as  curator, 
received  all  the  household  goods  and  effects 
of  Irvln  Padgett's  father,  of  the  value  of 
$500.  The  fourth  paragraph  avers  that 
while  Smith  was  in  possession  of  Irvln  Pad- 
gett's Interest  in  the  lands,  which  were  the 
subject  of  the  partition  suit,  he  (Smith)  cut 
68  telephone  poles  of  the  value  of  $58  from 
the  land.  For  breach  of  the  bond  It  Is  alleg- 
ed Smith  had  violated  its  terms  and  condi- 
tions in  the  following  manner:  "That  he 
made  claims  to  the  property  of  said  ward, 
and  compelled  said  ward  to  expend  large 
sums  of  money  in  and  about  the  procurement 
of  his  estate  and  the  removal  of  said  cura- 
tor ;  that  said  minor  was  compelled  to  expend 
the  sum, of  $600  as  attorney  fees  to  secure  his 
interest  In  said  land  and  to  remove  said  cura-i 
tor,  and  $150  for  briefs  and  expenses  Of  at- 
torneys in  attending  the  Supreme  Court  and 
the  Court  of  Appeals,  for  all  of  which  said 
defendant,  James  P.  Smith,  is  liable  on  his 
bond ;  and  for  the  further  breach  of  his  Bald 
bond  said  relator  says  that  said  curator  took 
and  appropriated  all  of  the  personal  effects 
belongmg  to  A.  P.  Padgett  to  his  own  use, 
same  being  the  property  of  said  minor,  Irvln 
F.  Padgett,  he  being  the  only  child  and  heir 
of  A.  P.  Padgett  Relator  further  avers  that 
the  timber  so  cut  off  said  minor's  land  and 
appropriated  by  the  defendant  Smith,  was  of 
the  value  of  $58.  Relator,  therefore,  prays 
judgment  that  said  bond  be  forfeited,  and 
that  he  have  and  recover  damages  In  the 
sum  of  $1,250,  and  for  costs  of  suit" 

Many  of  the  averments  of  the  petition  are 
admitted  In  Smith's  answer.  It  is  admitted 
Mount  Is  the  present  curator;  that  Smith 
was  the  former  curator,  and  executed  the 
bond  in  suit ;  that  at  the  time  he  qualified  as 
curator,  or  soon  after,  he  and  his  wife  Sadie 
Smith  (formerly  Sadie  Padgett)  bought  166 
acres  of  land,  and  of  the  purchase  money  his 
wife  paid  $1,275,  and  Smith  paid  $1,400  of  the 
price  out  of  the  money  of  the  minor,  Irvln 
Padgett ;  that  said  Mrs.  Smith  died  In  April, 
1902,  Intestate,  leaving  said  Irvln  Padgett  as 
her  only  heir ;  that  Smith  took  possession  of 
the  land,  and  claimed  the  entire  title  after 
the  death  of  his  wife.  The  various  proceed- 
ings in  the  partition  suit,  and  their  result  are 
also  admitted,  and  followed  by  the  averment 
an  attorney's  fee  of  $325  was  adjudged  there- 
in, of  which  Smith  was  compelled  to  pay  a 


proportionate  share,'  as  well  as  the  costs. 
Wherefore  Smith  denies  he  and  his  sureties 
are  liable  on  the  bond  to  plaintiff  for  an  at- 
torney's fee  on  account  of  said  suit  The  an- 
swer next  admits  the  proceeding  to  remove 
Smith  from  the  curatorshlp,  and  Its  result; 
says  after  the  order  of  removal  was  finally 
approved,  he  made  settlement  with  the  pro- 
bate court,  and  said  court  charged  him  with 
all  sums  due  from  him  to  his  ward,  which 
sums  he  paid.  That  judgment  is  pleaded  in 
bar  of  the  claim  for  the  household  goods  and 
telephone  poles,  and  the  judgment  of  the 
circuit  court  of  Schuyler  county  In  the  par- 
tition suit  Is  pleaded  as  a  former  adjudica- 
tion of  all  matters  and  things  relating  to  the 
partition  suit  and  in  bar  of  the  claim  in  the 
present  action  for  attorney's  fees  and  other 
expenses  arising  out  of  said  suit.  Every  oth- 
er allegation  of  the  petition  is  denied.  The 
sureties  filed  an  answer,  admitting  signing 
the  bond,  and  denying  the  other  allegations 
of  the  petition.  It  is  conceded  the  effect  Of 
the  court's  Instructions  was  to  withdraw 
from  the  consideration  of  the  jury  the  two 
claims  on  account  of  telephone  poles  cut  from 
the  land  and  household  goods  belonging  to 
the  estate  of  the  father  of  Irvin  Padgett,  and 
alleged  to  have  been  received  by  Smith.  This 
left  for  determination  the  demand  for  an  at- 
torney's fee  and  expenses  paid -by  Irvin  Pad- 
gett in  the  partition  suit  and  the  like  items 
of  expense  incurred  by  him  In  the  proceeding 
to  remove  Smith  from  the  curatorshlp.  Mills, 
guardian  in  the  partition  suit  was  allowed 
$400  for  services  In  prosecuting  It  which  sum 
was  paid  by  Mount  as  curator  of  Irvln  Pad- 
gett An  exception  was  reserved  to  the  rec- 
ord admitted  In  proof  of  said  allowance.  The 
payment  was  proved  of  other  items,  like 
printing  briefs  and  expenses  of  an  attorney 
in  attending  the  Supreme  Court  and  the  pay- 
ment of  an  attorney's  fee  of  $150,  and  inci- 
dental expenses  in  the  proceeding  to  remove 
Smith  as  curator.  The  jury's  verdict  was  for 
$500  In  respondent's  favor. 

1.  Counsel  for  appellants  say  no  cause  of 
action  on  Smith's  bond  as  curator  grew  out 
of  any  of  the  alleged  transaction;  but  their 
position  cannot  be  maintained,  In  view  of  the 
decision  of  the  Supreme  Court  and  of  this 
court  in  State  ex  ret.  Patterson  v.  Tittman, 
134  Mo.  162,  35  S.  W.  679;  s.  c,  54  Mo.  App. 
490.  Said  case  was  an  action  on  the  bond  of 
William  H.  Horner,  as  curator  of  the  estate 
of  Charles  L.  Patterson,  relator,  and  the  facta 
were  these:  Among  the  assets  belonging  to 
the  ward  in  Horner's  hands  aa  curator  were 
two  promissory  notes,  secured  by  deeds  of 
trust.  He  was  authorised  by  the  probate 
court  to  bid  in,  for  the  benefit  of  the  ward, 
the  property  secured  by  the  deeds  of  trust 
at  a  foreclosure  sale  under  said  deeds  and 
did  so  but  took  the  title  In  his  own  uame. 
Subsequently  he  borrowed  for  himself  $2,500 
from  the  State  Savings  Association,  and  se- 
cured it  by  a  deed  of  trust  on  the  property. 
Still  later  he  conveyed  the  property  to  his 
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ward,  without  mentioning  the  deed  ef  trust 
be  bad  given  to  secure  bis  own  debt  Horn- 
er died  while  curator.  Kugene  C.  Tittman 
was  appointed  administrator  of  bis  estate,  and 
as  such  submitted  a  final  settlement  of  the 
affairs  of  the  curatorsblp.  At  the  time  of 
this  settlement,  neither  Tittman  nor  the  ward 
knew  of  the  deed  of  trust  Horner  had  execut- 
ed. Lancaster,  the  trustee  in  that  deed,  ad- 
vertised the  land  for  sale,  and  the  ward  on 
learning  of  the  Incumbrance  from  the  adver- 
tisement, filed  a  suit  in  equity  to  enjoin  the 
sale,  cancel  the  deed  of  trust,  and  set  aside 
the  final  settlement  Tbe  relief  asked  was 
accorded  him  In  the  circuit  court  and  tbe  de- 
cree affirmed  by  tbe  Supreme  Court  Patter- 
son v.  Booth,  103  Mo.  402, 15  S.  W.  643.  The 
ward,  Patterson,  gave  Tittman,  as  administra- 
tor of  Horner's  estate,  notice  of  the  suit  in- 
stituted to  cancel  the  Horner  deed  of  trust 
and  asked  the  administrator  to  conduct  the 
suit,  but  the  burden  of  tbe  work  was  left  to 
the  attorney  for  relator,  who,  in  prosecuting 
It,  paid  counsel  fees  and  other  expenses, 
amounting  to  more  than  $600.  To  recover 
bis  disbursements,  the  relator  Instituted  on 
Horner's  bond  as  curator,  the  case  of  State 
ex  rel.  Patterson  v.  Tittman,  alleging  a 
breach  of  the  condition  of  tbe  bond,  in  that 
the  curator  had  impaired  the  title  to  the 
trust  property  by  attempting  to  charge  it 
with  the  payment  of  his  Individual  debts, 
and  the  sureties  on  the  bond  were  answerable 
for  counsel  fees  and  necessary  costs  Incurred 
in  getting  rid  of  the  deed,  on  the  theory 
that  those  expenses  flowed  directly  from  tbe 
breach.  Both  this  court  and  the  Supreme 
Court  upheld  the  contention  of  tbe  ward,  and 
said  tbe  suit  to  cancel  tbe  deed  became  nec- 
essary in  consequence  of  the  curator's  breach 
of  trust,  and  the  expense  of  prosecuting  It 
was  a  proximate  result  of  tbe  breach,  for 
which  the  sureties  must  ,  respond. 

Smith  diverted  a  trust  fund  when  he  in- 
vested $1,400  belonging  to  his  ward,  Irvln 
Padgett  to  land,  and  took  title  in  his  own 
name.  Said  act  as  flagrantly- violated  the  du- 
ty of  a  curator  as  did  Horner's  execution  of 
a  deed  of  trust  on  his  ward's  land  to  secure 
his  own  debt  The  misappropriation  of  the 
trust  fund  by  Smith  breacbed  tbe  condition 
of  the  bond  be  had  given  for  the  faithful  dis- 
cbarge of  his  duties  as  curator  according  to 
law — the  same  condition  the  Horner  bond 
contained.  Not  only  did  Smith  divert  the 
money  in  his  hands  as  curator  by  taking  tbe 
title  to  the  land  In  his  own  name,  but  accord- 
ing to  the  decree  of  tbe  court,  and  an  admis- 
sion In  his  answer  in  the  present  case,  he  at- 
tempted to  bold  the  interest  thus  acquired 
against  the  ward,  thereby  throwing  on  the 
latter  items  of  expense  in  tbe  partition  suit 
which  otherwise  would  not  have  been  incur- 
red. Whatever  expense  the  estate  of  relator 
was  forced  to  meet  In  recovering  the  Interest 
In  the  land  Smith  had  acquired  with  Pad- 
gett's $1,400  is  a  liability  against  tbe  latter 
and  his  sureties.  But  the  Interest  Inherited 


by  Irvln  Padgett  from  his  mother,  which  In- 
terest was  such  proportion  of  tbe  land  as  the 
sum  of  $1,275,  advanced  by  her,  bore  to  the 
entire  price  of  $4,125,  stands  on  another  foot- 
ing. Said  money  never  came  into  Smith's 
hands  as  curator,  but  was  paid  by  Mrs.  Smith 
herself.  It  is  true  Smith  endeavored  to  bold 
her  Interest  after  her  death,  against  Padgett, 
as  well  as  to  hold  the  Interest  acquired  with 
the  latter's  money;  but  tbe  mother's  part  was 
not  protected  by  tbe  curator's  bond.  Pad- 
gett's suit  for  It  was  like  any  litigation  be- 
tween rival  claimants  of  a  title.  Smith's 
claim  of  title  was  not  a  breach  of  his  bond  as 
curator,  and  whatever  expense  he  put  Pad- 
gett to  is  not  a  liability  of  his  sureties. 

2.  Respondent  was  allowed  to  recover  at- 
torney's fees,  and  other  expenses,  incurred  in 
removing  Smith  from  the  curatorship.  The 
removal  was  on  the  ground  that  his  Interest 
had  become  opposed  to  the  ward's.  This 
item  does  not  fall  within  the  principle  of 
State  ex  rel.  v.  Tittman,  supra,  or  any  au- 
thority of  which  we  know.  Smith's  defense 
in  the  proceeding  to  remove  him  was  not  a 
breach  of  tbe  condition  of  his  bond,  which 
was,  as  said,  for  the  faithful  discharge  of  his 
.duties  as  curator  according  to  law.  That 
was  an  obligation  to  perform  rightly  his  du- 
ties while  he  was  curator,  and  did  not  require 
him  to  submit  to  removal  without  opposition, 
on  pain  of  laying  the  obligors  In  the  instru- 
ment liable  for  expenses  Incurred  In  a  pro- 
ceeding to  remove  blm;  though  he  might  be 
taxed  with  tbe  costs  of  tbe  proceeding.  Er- 
ror was  committed  In  allowing  recovery  for 
this  item. 

3.  The  circuit  court  of  Schuyler  county  al- 
lowed John  C.  Mills,  the  guardian  ad  litem 
of  Padgett  In  the  partition  suit  between  Pad- 
gett and  Smith,  $400  for  the  management 
and  conduct  of  the  case  in  the  Schuyler  court 
and  in  the  Supreme  Court  directing  said  sum 
to  be.  paid  out  of  tbe  funds  in  the  bands  of 
said  guardian,  and  the  balance  to  be  trans- 
ferred to  Mount,  the  present  curator.  This 
order  was  made  after  affirmance  of  the  Judg- 
ment of  tbe  circuit  court  It  was  admitted 
in  evidence  in  the  present  action  as  proof  of 
the  expense  Smith  had  put  Padgett's  estate 
to  in  said  cause.  Objection  was  made  to  its 
reception,  on'  the  ground  the  Schuyler  court 
was  without  Jurisdiction  of  the  partition  suit 
a  matter  not  presented  in  tbe  present  record 
so  as  to  be  determined,  and  also  because  It 
was  incompetent  against  these  appellants; 
the  sureties  not  being  parties  to  said  suit 
and  Smith  having  had  no  notice  of  the  mo- 
tion for  allowance.  The  record  should  have 
been  excluded.  It  was  not  shown  as  against 
appellants  the  amount  allowed  was  reasona- 
ble, or  covered  expenses  compelled  solely  by 
Smith's  attempt  to  hold  the  Interest  in  the 
land  bought  with  his  ward's  money.  It  may 
have  embraced,  and  apparently  did,  expenses 
incurred  in  contending  for  Padgett's  interest 
Inherited  from  his  mother.  In  truth  it  was 
Improper  evidence  on  the  issue.  Respondent 
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bad  the  right  to  show  what  attorney's  fees 
and  other  expenses  had  been  paid  In  conse- 
quence of  Smith's  breach  of  trust,  and  that 
they  were  reasonable;  bat  said  record  did 
not  do  this. 

4.  Appellants  contend,  because  the  court  in 
the  partition  suit  allowed  more  than  $300  as 
an  attorney's  fee,  which  was  paid  by  Padgett 
and  Smith,  according  to  their  respective  in- 
terests in  the  land,  respondent  is  precluded 
from  recovering  attorney's  fees  in  this  action. 
So  far  as  appears,  the  fee  allowed  in  the  par- 
tition suit  was  for  the  services  of  attorneys 
rendered  In  bringing  and  conducting  said 
suit  as  one  to  divide  the  land,  and  not  for 
services  rendered  Padgett  by  attorneys  In 
the  contest  with  Smith  for  the  Interest  In  the 
land  Padgett  was  entitled  to,  In  consequence 
of  Smith  having  put  $1,400  of  the  former's 
money  into  it 

5.  Appellants'  counsel  also  say  the  court 
erred  In  refusing  to  let  them  prove  Smith 
made  the  Investment  of  his  ward's  money  at 
the  solicitation  of  the  tatter's  mother.  This 
evidence  was  immaterial,  because  the  invest- 
ment was  none  the  less  a  breach  of  trust  if 
made  at  the  mother's  request 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


BICK  v.  VAUGHN. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.   Rehearing  Denied  July  6,  1909.) 

1.  Judgment  (|  870*)— Revival— Sctbe  Fa- 
cias. 

Under  Rev.  St  1899,  f  3715  (Ann.  St 
1906,  p.  2083),  authorizing  plaintiff  at  any  time 
within  10  years  to  sue  out  a  scire  facias  to 
revive  a  judgment  and  lien,  a  scire  facias  to 
revive  the  lien  of  a  judgment  is  not  the  institu- 
tion of  a  new  suit,  and  a  writ  of  scire  facias 
alone  is  the  foundation  of  the  action. 

[Ed.  Note.— For  other  cases,  nee  Judgment, 
Cent  Dig.  |  1618 :  Dec.  Dig.  i  870.*] 

2.  Judgment  ((  913*)— Scike  Facias  to  Re- 
vive—Action  on  Judgment— Petition. 

A  petition  alleged  that  plaintiff  on  a  desig- 
nated date  recovered  judgment  before  a  desig- 
nated justice  of  the  peace  for  a  specified  sum. 
that  he  subsequently  filed  a  certified  copy  of 
the  judgment  in  the  circuit  court  and  caused  it 
to  be  recorded,  that  the  judgment  interest  and 
costs  were  unpaid,  that  the  judgment  had  not 
been  appealed  from,  vacated,  superseded,  or  sat- 
isfied, and  that  the  same  was  due,  and  asked 
judgment  against  defendant  for  the  amount  due, 
and  also  for  a  revival  of  the  lien  of  the  judg- 
ment An  ordinary  writ  of  summons  was  is- 
sued and  served  on  defendant,  who  filed  an  an- 
swer to  the  petition  as  though  it  were  a  suit 
on  the  judgment  Held,  that  the  petition  must 
be  interpreted  under  Rev.  St  1899,  {  502  (Ann. 
St.  1906,  p.  612),  providing  that  plaintiff  must 
make  a  concise  statement  of  the  facts  consti- 
tuting his  cause  of  action,  as  stating  a  cause 
of  action  on  the  judgment  and  not  as  a  scire 
facias  proceeding  under  section  3715  (page 
2083). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1740 ;  Dec.  Dig.  §  913.*] 


3.  Pleading  (|  248*)  —  Amendments  —  New 

Cause  or  Action. 

Where  the  same  evidence  will  support  the 
original  and  amended  petition,  and  where  the 
same  measure  of  damages  will  apply  to  the  cause 
stated  in  the  original  and  amended  petitions,  the 
amended  petition  must  be  deemed  as  an  amend- 
ment, and  not  as  a  substitution  of  a  new  cause 
of  action. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  687,  690;  Dec  Dig.  i  248.*] 

4.  Pleading  (f  248*)  —  Amendments  —  New 
Cause  or  Action. 

Where  a  recovery  had  on  the  original  peti- 
tion bark  a  recovery  under  the  amended  petition, 
or  where  both  petitions  are  subject  to  the  same 
plea,  the  amended  petition  does  not  state  a  new 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  687,  690 ;  Dec  Dig.  |  248.*] 

5.  Pleading  ({  248*)  —  Amendments  —  New 
Cause  or  Action. 

Where  the  original  petition  sought  to  re- 
cover on  a  judgment  obtained  by  plaintiff 
against  defendant  on  a  designated  date  before 
a  designated  justice  of  the  peace  for  a  speci- 
fied sum  with  interest,  an  amended  petition 
seeking  a  recovery  on  the  same  judgment  does 
not  set  forth  a  new  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  f  704;  Dec.  Dig.  I  248.*] 

6.  Pleading  (f  248*)  — Amendments  — New 
.  Cause  or  Action. 

Where  a  second  amended  petition  does  not 
set  forth  a  new  cause  of  action,  it  must  be 
regarded  as  a  mere  amendment  of  the  original 
cause  of  action,  without  regard  to  what  was 
averred  in  the  first  amended  petition,  for  the 
relevancy  of  the  amendment  must  be  deter- 
mined by  reference  to  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  687;  Dec.  Dig.  1  248.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; David  H.  Eby,  Judge. 

Action  by  J.  J.  Blck  against  Baxter  B. 
Vaughn,  administrator  of  William  P.  Car- 
ter, deceased.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

James  P.  Boyd,  for  appellant  J.  H. 
Whltecotton  and  W.  W.  Barnes,  for  respond- 
ent 

NORTONI,  J.  This  Is  a  suit  on  a  judg- 
ment There  were  two  amended  petitions 
filed.  On  defendant's  motion,  the  second 
amended  petition  was  stricken  from  the 
flies.  From  this  action  of  the  court  plain- 
tiff, having  excepted  and  preserved  his  ex- 
ceptions by  bill  duly  filed,  prosecutes  the 
appeal.  It  appears  the  court  regarded  the 
cause  of  action  stated  In  the  second  amend- 
ed petition  as  a  substitute  for  that  thereto- 
fore relied  upon,  and  on  this  theory  sus- 
tained defendant's  motion  to  strike  it  from 
the  flies. 

The  original  petition  is  inartistically  drawn. 
The  fact  is,  It  is  exceedingly  Informal.  It 
was  possibly  drafted  by  plaintiff  without 
the  aid  of  counsel,  and  It  contains  mucb  ir- 
relevant and  immaterial  matter.  However, 
enough  appears  to  show  that  It  was  intend- 
ed as  a  suit  upon  a  justice  of  the  peace 
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court  judgment,  dated  January  22,  1894,  for 
the  amount  of  which  plaintiff  prayed  judg- 
ment, together  with  Interest  and  coats  of 
suit.  There  are  recitals  In  the  original  peti- 
tion, also,  to  the  effect  that  plaintiff  asks  the 
revival  and  renewal  of  the  Hen  of  his  judg- 
ment However,  these  matters  may  be  treat- 
ed as  surplusage,  for  it  appears  what  plain- 
tiff really  prayed  for  was  a  judgment  against 
the  defendant  upon  his  judgment  debt  there- 
inbefore recited.  There  was  no  writ  of 
scire  facias  issued  nor  served  upon  the  de- 
fendant. The  process  issued  upon  the  orig- 
inal petition  was  the  usual  and  customary 
writ  of  summons  in  civil  cases.  It  was  duly 
served  upon  defendant,  and  so  returned. 
Putting  aside  the  irrelevant  and  Immaterial 
matter  set  forth  in  the  original  petition, 
plaintiff  stated  therein  for  his  cause  of  ac- 
tion that  on  January  22,  1894,  he  recovered 
judgment  before  C.  G.  Baker,  justice  of  the 
peace  of  Prairie  township,  In  Audrain  coun- 
ty, Mo.,  for  |85,  with  10  per  cent  interest 
to  compound  annually,  and  costs;  that  on 
February  19,  1903,  be  filed  a  certified  copy 
of  this  judgment  in  the  circuit  court  of  Au- 
drain county,  Mo.,  and  caused  it  to  be  re- 
corded therein;  that  such  judgment  interest 
and  costs  have  never  been  paid,  appealed 
from,  vacated,  superseded,  or  satisfied,  and 
that  the  same  Is  due,  owing,  and  unpaid  to 
the  plaintiff;  that  at  the  time  of  the  institu- 
tion of  the  suit  It  aggregated  $360,  for  which, 
the  petition  recites,  plaintiff  "asks  against 
the  defendant  a  revival,  renewal  Hen  thereof 
to  be  continued,  and  prays  for  final  judg- 
ment thereon,  with  10  per  cent  Interest,  to 
compound  annually,  and  costs  of  the  suit" 
As  stated,  upon  the  filing  of  this  petition,  an 
ordinary  writ  of  summons  was  Issued  to 
defendant  which,  together  with  a  copy  of 
the  petition  annexed,  was  duly  served  and 
return  properly  made.  Although  the  petition 
contained  a  recital  asking  for  a  revival  and 
renewal  of  the  Hen  of  the  judgment  no  writ 
of  scire  facias  was  Issued. 

Plaintiff  afterwards  filed  an  amended  pe- 
tition, declaring  upon  the  same  identical 
judgment  of  January  22,  1894,  rendered  In 
his  favor  In  the  justice  of  the  peace  court 
of  O.  G.  Baker,  justice  of  the  peace  of  Prai- 
rie township.  In  Audrain  county,  Mo.,  for 
$85,  with  10  per  cent  interest  to  compound 
annually,  with  costs;  and  recited,  further, 
that  a  certified  transcript  of  that  judgment 
was  filed  In  the  circuit  court  of  Audrain 
county.  Ma,  February  19,  1903;  and  after- 
wards, on  March  2,  1903,  a  certified  copy 
thereof  from  the  Audrain  county  circuit 
court  was  filed  In  the  office  of  the  clerk  of 
the  circuit  court  of  Monroe  county.  Mo.,  and 
is  on  record  in  book  1,  at  page  8  thereof. 
The  amended  petition  recited  further  that 
on  October  12,  1903,  the  judgment  had  been 
revived  on  affidavit,  duly  filed  before  W.  R. 
Martin,  justice  of  the  peace  of  Monroe  coun- 
ty, Mo.;  that  a  certified  copy  of  such  re- 
vival had  been  filed  in  the  circuit  court  of 


Monroe  county,  etc.;  that  such  judgment 
and  costs  amounted  to  $350,  which  has  nev- 
er been  paid,  appealed  from,  vacated,  super- 
seded, or  satisfied;  that  the  amount  now 
due,  owing,  and  unpaid  to  the  plaintiff  In  all 
aggregates  $350,  for  which  plaintiff  asks 
revival  and  renewal  Hen  thereof  to  be  con- 
tinued, and  prayB  for  final  judgment  against 
defendant,  with  10  per  cent  interest  to  com- 
pound annually,  and  costs  of  suit 

Defendant  having  interposed  an  answer  to 
the  amended  petition,  plaintiff  employed 
counsel,  who  prepared  and  filed  a  second 
amended  petition,  which  was  stricken  from 
the  files.  The  second  amended  petition 
counts  upon  the  identical  judgment  as  the 
first  It  alleges  that  on  the  22d  day  of  Jan- 
uary, 1894,  plaintiff  obtained  judgment 
against  defendant  before  C.  G.  Baker,  a  jus- 
tice of  the  peace,  within  the  township  of 
Prairie,  In  the  county  of  Audrain,  state  of 
Missouri,  for  the  sum  of  $85,  with  interest 
thereon  from  the  date  of  such  judgment  at 
the  rate  of  10  per  cent  per  annum,  to  be 
compounded  annually,  and  for  his  costs  In 
such  case  laid  out  and  expended.  It  fur- 
ther alleged  that  such  judgment  had  never 
been  paid  or  satisfied,  that  it  is  still  due  and 
owing  the  plaintiff,  and  that  there  remains 
due  and  unpaid  the  plaintiff  on  such  judg- 
ment the  amount  of  $350,  for  which  he  asks 
judgment  and  for  his  costs. 

Now  there  can  be  no  doubt  that,  while  the 
original  petition  filed  contained  Irrelevant 
matter  which  might  have  been  stricken  out 
as  surplusage,  it  declared  upon  a  judgment 
debt  alleged  to  be  due  and  owing  to  the 
plaintiff  from  the  defendant  It  Identified 
the  judgment  by  date  and  the  amount  there- 
of, as  well  as  by  designating  the  court  in 
which,  and  the  name  of  the  justice  before 
whom,  it  was  recovered,  and  the  rate  of  In- 
terest thereon.  It  recited,  too,  that  the  judg- 
ment had  never  been  paid,  superseded,  ap- 
pealed from,  or  discharged  in  any  manner; 
that  the  amount  thereof,  wit'f  accrual,  was 
$350,  and  for  this  amount  prayed  judgment 
and  costs.  Our  Code  requires  plaintiff  to 
make  a  plain  and  concise  statement  of  the 
facts  constituting  his  cause  of  action,  to  be 
accompanied  with  a  prayer  for  the  charac- 
ter of  relief  sought  and  the  amount  demand- 
ed. Section  592,  Rev.  St.  1899  (Ann.  St  1906. 
p.  612).  The  facts  mentioned  certainly  con- 
stitute a  sufficient  statement  of  a  cause  of 
action  seeking  to  recover  for  the  judgment 
debt  In  other  words,  the  facts  stated  were 
sufficient  to  constitute  the  proceeding  a  suit 
upon  the  judgment.  The  petition  must  he 
Interpreted,  under  the  Code  provision  refer- 
red to,  with  the  eye  single  to  the  character 
of  relief  the  court  Is  authorized  to  grant 
on  the  pleading  and  prayer  presented.  The 
original  petition  can  In  no  respect  be  treated 
as  a  scire  facias  proceeding,  although  there 
are  references  therein  to  a  revival  and  re- 
newal of  the  Hen  of  the  former  judgment, 
for,  in  a  scire  facias  proceeding  in  which 
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the  Hen  of  a  judgment  la  sought  to  be  re-' 
vlved  and  renewed,  no  petition  whatever  la 
required,  whereas  a  petition  must  be  filed 
when  the  suit  is  on  a  judgment.  As  to  scire 
facias,  our  statute  (section  371S,  Rev.  St. 
180b;  Ann.  St.  1908,  p.  2083)  provides:  "The 
plaintiff  or  his  legal  representatives,  may  at 
any  time  within  ten  years,  sue  oat  a  scire 
facias  to  revive  a  judgment  and  lien;  but 
after  the  expiration  of  ten  years  from  the 
rendition  of  tlie  judgment,  no  scire  facias 
shall  Issue."  Although  It  may  not  be  im- 
proper to  file  a  petition  or  written  sugges- 
tions praying  the  issue  of  scire  facias  to  re- 
vive a  lien  of  a  judgment,  no  pleading  what- 
ever is  required  for  that  purpose.  Indeed, 
a  scire  facias  proceeding  to  revive  the  lien 
of  a  judgment  is  not  the  institution  of  a 
new  suit  This  proposition  is  well  settled  by 
the  authorities  in  this  state.  Sutton  v.  Cole, 
ICS  Mo.  206,  66  S.  W.  1052;  Bick  v.  Tanzey, 
181  Mo.  616,  80  S.  W.  902;  Sutton  v.  Cole, 
73  Mo.  App.  618;  State  v.  Hoeffner,  124  Mo. 
488,  28  S.  W.  1.  And  no  petition  is  required 
In  such  cases,  nor  is  the  service  of  the  usual 
process  of  summons  or  a  copy  of  the  petition 
required.  The  writ  of  scire  facias  alone  is 
the  foundation  of  the  action,  and  a  scire 
facias  proceeding  cannot  be  commenced  in 
any  manner  other  than  by  the  issuing  of  a 
writ  of  scire  facias.  This  much  has  been 
several  times  determined  under  the  statute 
above  quoted  by  the  courts.  Merchants' 
Mnt.  Ins.  Co.  v.  Hill,  17  Mo.  App.  590;  Arm- 
strong v.  Crooks,  83  Mo.  App.  141.  It  there- 
fore appears  that,  even  though  the  petition 
contained  a  prayer  for  a  revival  and  renew- 
al of  the  lien,  it  was  entirely  incompetent 
and  wholly  failed  to  Invoke  the  power  of 
the  court  In  a  scire  facias  proceeding.  In 
truth,  as  said  before,  the  original  petition 
appears  to  have  been  drafted  by  plaintiff 
himself  and  Is  Informal  In  many  respects. 
Nevertheless,  it  states  facts  sufficient  as  a 
suit  upon  a  judgment,  and  appears  to  be 
wholly  foreign  to  a  scire  facias  proceeding. 
The  record  discloses  that  the  parties  treated 
the  case  as  a  suit  upon  a  judgment,  and  a  writ 
of  summons  was  Issued  thereon  accordingly. 
In  due  time  the  defendant  filed  his  answer 
to  the  original  petition  as  though  it  were  a 
suit  on  a  judgment  and  not  a  scire  facias 
proceeding.  It  is  obvious  defendant  under- 
stood the  proceeding  to  be  a  suit  on  the 
judgment 

The  second  amended  petition,  which  was 
stricken  from  the  files,  was  prepared  after 
counsel  came  into  the  case,  and  is  a  plain 
and  concise  statement  of  a  cause  of  action 
on  a  judgment.  The  tests  most  frequently 
adverted  to  in  this  state  by  which  the  propo- 
sition as  to  Whether  a  new  pleading  Is  an 
amendment  or  a  substitution  of  another  and 
distinct  cause  of  action  are,  first,  whether 
the  same  evidence  will  support  the  allega- 
tions of  both  the  original  and  amended  peti- 
tions, and  second,  whether  the  same  measure 
of  damages  will  apply  to  the  cause  stated  In 


both  the  original  and  'the  amended  petitions. 
If  these  questions  may  be  answered  in  the 
affirmative,  It  is  an  amendment;  whereas, 
if  they  are  to  be  answered  in  the  negative, 
it  Is  said  to  be  a  substitution  of  a  new  cause 
of  action.  Scoville  v.  Olasner,  79  Mo.  449; 
Sauter  v.  Leveridge,  103  Mo.  621,  15  S.  W. 
981 ;  Llese  v.  Meyer,  143  Mo.  547,  45  S.  W. 
282 ;  Grlgsby  v.  Barton  County,  169  Mo.  221, 
69  S.  W.  298;  Burnham  v.  Tillery,  85  Mo. 
App.  453;  Holliday  v.  Jackson,  21  Mo.  App. 
660;  Haines  v.  Pearson,  107  Mo.  App.  481, 
81  S.  W.  645.  Besides  the  tests  referred  to. 
It  Is  said  to  be  a  fair  criterion,  in  determin- 
ing whether  a  new  cause  of  action  is  alleged 
in  the  amendment  to  inquire  if  a  recovery 
had  upon  the  original  complaint  would  be  a 
bar  to  any  recovery  under  the  amended  com- 
plaint or  If  both  the  original  and  amended 
complaints  are  subject  to  the  same  plea.  1 
Ency.  PI.  &  Pr.  556.  Now,  it  appears  that 
the  cause  of  action  stated  in  the  second 
amended  petition  is  Identical  with  that  stat- 
ed in  the  original ;  that  19  to  say,  both  count 
upon  a  judgment  alleged  Wbave  been  obtain- 
ed by  the  plaintiff  against- the  defendant  on 
the  22d  day  of  January,  1894,  in  the  court  of 
C.  6.  Baker,  justice  of  the  peace  of  Prairie 
township,  in  the-  county  of  Audrain,  in  the 
state  of  Missouri,  for  the  sum  of  $85,  with 
Interest  from  the  date  of  said  judgment  at 
the  rate  of  10  per  cent,  per  annum,  to  be 
computed  annually,  and  costs  accrued  in  said 
suit.  It  Is  alleged  that  this  judgment  has 
never  been  vacated  nor  satisfied,  that  It  is 
still  due  and  owing  to  plaintiff  by  the'  de- 
fendant and  that  there  remains  due  and  un- 
paid to  plaintiff  thereon  the  sum  of  $350. 
Now,  It  Is  obvious  that  the  same  evidence 
wodld  support  the  second  amended  petition 
as  would  support  the  original,  for'  the  two 
count  upon  the  Identical  judgment  between 
the  identical  parties,  for  the  same  amount 
rate  of  interest  etc.  That  the  same  measure 
of  damages  applies  to  both  is  obvious,  also, 
for  the  amount  alleged  to  be  due  thereon  la 
the  same,  $350,  and  interest  is  to  be  comput- 
ed on  the  original  judgment  at  10  per  cent. 
That  a  recovery  upon  either  petition  would 
operate  a  complete  bar  to  any  recovery  under 
the  other  is  obvious  as  well,  and  it  is  certain 
that  both  the  original  and  amended  petitions 
are  subject  to  the  same  plea  on  the  part  of 
defendant 

However  this  may  be,  from  the  arguments 
presented  in  the  brief,  it  appears  the  second 
amended  petition  was  stricken  from  the  files 
on  the  theory  that  it  was  a  departure  from 
or  the  substitution  of  a  new  cause  of  action 
for  that  relied  upon  in  the  first  amended  pe- 
tition. And  it  is  argued  here  on  behalf  of 
defendant  that  by  filing  the  first  amended 
petition  the  original  petition  was  thereby 
abandoned.  It  Is  argued  a  new  cause  of  ac- 
tion was  interposed,  as  the  first  amended  pe- 
tition, after  reciting  judgment  was  had  on 
January  22,  1894,  before  C.  O.  Baker,  justice 
of  the  peace  of  Prairie  township,  in  Audrain 
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county,  for  $85,  eta,  proceeds  further,  and 
avers  that  a  certified  copy  of  such  judgment 
was  filed  In  the  office  of  the  circuit  court  of 
Audrain  county,  and  that  thereafter  a  certi- 
fied copy  of  that  record  was  filed  in  the  cir- 
cuit court  of  Monroe  county,  and  thereafter 
some  proceedings  were  bad,  or  attempted  to 
be  bad,  looking  to  Its  revival  In  the  court  of 
W.  R.  Martin,  justice  of  the  peace  of  Monroe 
county,  etc.  The  argument  is,  the  averment 
of  these  matters  changed  or  substituted  a 
new  cause  of  action ;  that  is,  substituted  the 
judgment  of  Tjf.  R.  Martin,  justice  of  the 
peace  of  Monroe  county,  for  that  originally 
declared  upon.  We  are  not  impressed  with 
this  argument  In  the  least  In  the  first  place, 
even  this  first  amended  petition,  notwith- 
standing the  confusion  introduced,  asks  for 
judgment  on  the  original  judgment.  Aside 
from  this,  all  of  those  matters  last  above 
adverted  to  are  entirely  immaterial  to  the 
obligation  which  existed  In  favor  of  plaintiff 
on  tbe  judgment  sued  on;  that  is,  on  the 
original  Judgment  of  date  January  22,  I6t)4. 
In  this  proceeding  on  that  judgment,  it  was 
entirely  competent  for  the  court  to  treat 
those  matters  as  Immaterial.  Bick  v.  Rob- 
bins,  131  Mo.  App.  670,  111  S.  W.  612.  How- 
ever, the  standard  by  which  the  question  of 
amendment  or  substitution  is  to  be  deter- 
mined must  be  resolved  by  reference  to  the 
original  petition,  and  not  by  reference  to  tbe 
first  amended  petition.  It  may  be  conceded 
for  the  purposes  of  the  case,  although  the 
point  Is  not  decided,  that  the  first  amended 
petition  substituted  a  new  cause  of  action 
for  that  relied  upon  In  the  original  petition, 
and  this  would  be  no  reason  why  a  second 
amended  petition  which  counted  upon  the 
precise  cause  of  action  declared  upon  In  the 
original  should  be  stricken  from  the  files. 
If  the  second  amended  petition  and  the  orig- 
inal petition  are  susceptible  of  being  sustain- 
ed by  the  same  proof,  and  the  cause  of  action 
stated  in  each  is  subject  to  the  same  measure 
of  damages,  or  If  a  recovery  on  either  tbe  sec- 
ond amended  or  original  petition  would  oper- 
ate a  bar  to  a  recovery  on  the  Other  petition, 
or  both  the  second  amended  petition  and  the 
original  petition  are  subject  to  the  same  plea, 
then  the  second  amended  petition  was  an 
amendment  of  the  original  cause  of  action. 
This  is  true,  without  regard  to  what  was 
averred  in  the  first  amended  petition  filed. 
It  is  the  established  law  that  the  relevancy 
of  the  amendment  must  be  determined  by 
reference  to  the  original  petition  and  the 
cause  of  action  therein  declared  upon;  and 
this  is  true,  irrespective  of  what  may  be  con- 
tained in  other  amendments.  In  fact,  such 
amended  pleading  is  regarded  as  a  continua- 
tion of  the  original  pleading,  and  generally 
relates  back  and  takes  effect  as  of  the  date 
when  tbe  original  petition  was  filed  1  Ency. 
PI.  &  Pr.  621. 
It  appearing  that  the  second  amended  pe- 


tition counted  upon  tbe  identical  cause  of  ac- 
tion sued  upon  In  the  original  petition,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded with  directions  to  the  trial  court  to 
set  aside  its  order  striking  the  second  amend- 
ed petition  from  the  files,  and  to  reinstate 
the  cause  upon  its  docket  for  further  pro- 
ceedings therein. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  concur. 


McINTYRE  v.  TEBBETTS  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Master  ano  Servant  (I  189*)— "Fellow 
Servants"— Who  Are— ''vice  Principal." 

A  servant  of  a  carriage  manufacturer  who 
Is  placed  in  charge  of  the  freight  wagon  used  in 
hauling  vehicles  from  the  factory  to  railroad 
depots  for  shipment,  and  who  has  authority  to 
employ  men  to  assist  him  in  the  work,  and  who 
directs  the  men  in  the  work,  is  a  vice  principal, 
and  not  a  fellow  servant,  of  the  men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  1}  427-435,  437-448;  Dec. 
Dig.  f  i89.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2780;  vol.  8,  pp.  7662,  7313- 
7316,  7827.] 

2.  Master  ano  Servant  (f  196*)— "Fellow 
Servants"— Who  Are. 

A  carriage  manufacturer  maintained  a  wag- 
on to  haul  vehicles  from  the  factory  to  rail- 
road depots.  The  servant  in  charge  of  the 
wagon  had  authority  to  employ  men  needed  to 
assist  him  in  the  work,  and  be  commanded  them 
in  the  work.  He  and  the  men  under  him  loaded 
vehicles  on  the  wagon.  The  servant  drove  the 
team.  On  the  way_  the  wagon  stopped,  and  one 
of  the  men  was  injured  while  attempting  to 
climb  on  the  front  end,  where  he  was  expected 
to  ride  In  consequence  of  the  servant  starting 
the  team.  Held,  as  a  matter  of  law,  that  the 
servant  was  in  driving  the  team  a  fellow  serv- 
ant of  the  men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  486-188;  Dec.  Dig.  { 

3.  Master  ano  Servant  (|  287*)— Fellow 
Servants— Who  Are— Questions  for  Jury 

Whether  servants  of  the  same  master  are 
fellow  servants,  or  whether  one  Is  a  vice  princi- 
pal, is  for  the  jury  where  the  factB  are  in  dis- 
pute or  reasonable  men  may  come  to  different 
conclusions,  but  is  for  tbe  court  where  the  evi- 
dence permits  of  but  one  conclusion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1062;  Dec.  Dig.  f  287.*] 

Norton!,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Ceo. 
W.  Shields,  Judge. 

Action  by  Charles  Mclntyre  against 
Lewis  B.  Tebbetts  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  cause  certified  to  the  Supreme 
Court 

Defendants  are  partners  engaged  in  the 
manufacture  of  carriages.  In  their  service 
was  Joseph  Ruhr,  who  was  in  charge  of  a 
freight  wagon,  his  task  being  to  drive  the 
wagon  and  manage  the  helpers  or  crew 


•Tor  other  cues  sea  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1807  to  date,  &  Reporter  Indexes 
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which  accompanied  It  The  wagon  wag  a 
large  vehicle,  weighing  when  unloaded  4,000 
pounds,  and  having  a  bed  very  much  wider 
than  the  usual  width  of  wagon  beds.  One 
use  of  this  vehicle  was  to  haul  surreys,  bug- 
gies, and  other  vehicles  in  which  defendants 
dealt  from  their  factory  or  warehouse  to 
the  shipping  stations  of  various  railway  com- 
panies In  St  Louis  for  shipment  elsewhere. 
Usually  six  or  seven  crated  vehicles  were 
loaded  In  the  wagon  by  the  crew  who  went 
with  It,  hauled  to  the  depot  and  unloaded 
there.  Kuhr  had  command  over  the  em- 
ployes who  assisted  In  loading  and  unloading 
the  wagon  and  accompanied  It  from  the 
warehouse  or  factory  to  the  depot,  and  be- 
sides directing  these  employes  be  hired  them. 
Three  or  four  men  were  required  to  carry 
on  the  work  of  the  wagon.  A  crew  was  not 
kept  in  regular  employment,  but,  when  one 
was  needed,  Kuhr  would  pick  up  and  hire 
by  the  hour  two  or  three  men  who  were 
available  and  in  the  habit  of  doing  these 
odd  jobs.  The  compensation  allowed  was 
17%  cents  an  hour  while  they  were  at  work. 
One  of  these  men  was  plaintiff  and  he  had 
been  hired  off  and  on  for  months,  sometimes 
by  Been,  a  clerk  In  one  of  defendants'  ware- 
houses, but  oftener  by  Kuhr  himself.  Kuhr 
had  also  employed  other  men  when  be  need- 
ed tbem  to  help  with  the  wagon,  and  bis 
right  to  hire  such  help  was  recognized  by 
defendants.  When  he  had  finished  the  job 
for  which  he  bad  employed  a  crew,  he  would 
give  the  men  their  time,  and  they  would  go 
to  the  office  and  get  their  money.  On  the 
day  of  the  accident  Kuhr  bad  to  haul  some 
vehicles  from  the  factory  to  a  railway  depot 
for  shipment,  and,  needing  a  relay  of  men  to 
assist  in  the  work,  told  plaintiff,  who  appears 
to  have  been  waiting  about  the  factory  in  the 
hope  of  a  job,  to  hunt  up  another  man  named 
Tom  Malioy,  whom  Kuhr  was  In  the  habit 
of  nsing  for  similar  work,  and  hurry  back, 
as  there  was  not  much  time  In  which  to  get 
the  load  Into  the  car.  Plaintiff  found  Mal- 
ioy, and  Kuhr  and  these  two  men  loaded  the 
wagon  and  started  to  the  depot  or  rather  to 
the  John  Deere  Buggy  Company's  warehouse 
or  plant,  through  which  the  vehicles  had  to 
be  carried  to  load  them  into  the  car.  Their 
course  took  him  In  the  vicinity  of  the  shop 
where  Been,  the  shipping  clerk,  was  In 
charge.  In  the  wagon  was  an  implement 
known  as  a  pinchbar,  which  Kuhr  wished 
to  leave  at  that  shop;  so  he  told  plaintiff  to 
take  the  bar  to  the  shop,  and  meanwhile  he 
(Kuhr)  would  drive  across  certain  railway 
tracks  at  the  point  and  wait  unttl  plaintiff 
returned.  Plaintiff  took  the  bar  as  told,  and, 
on  coming  back  to  the  wagon,  attempted  to 
climb  In  the  front  end,  where  he  had  been 
riding,  and  was  expected  to  ride.  Just  as 
plaintiff  planted  his  foot  on  the  hub  of  one 
of  the  front  wheels  and  rose,  throwing  his 
weight  on  the  bub,  Kuhr  started  the  team, 
throwing  plaintiff  off  the  wagon  on  the 


street  and  injuring  him  seriously.  Thus 
runs  the  evidence  for  plaintiff.  In  defense 
It  is  said  Kuhr  was  a  fellow  servant  of 
plaintiff,  or,  If  a  vice  principal  part  of  the 
time,  was  a  fellow  servant  when  be  started 
the  wagon  and  threw  plaintiff  off. 

This  la  the  charge  of  negligence:  "Plain- 
tiff says  that  on  the  said  29th  day  of  Janu- 
ary, 1007,  and  while  in  the  performance  of 
his  duties  as  an  employe  of  defendants,  he 
was  getting  upon  said  wagon,  and  while  he 
was  upon  one  of  the  wheels  of  said  wagon 
the  said  'Joe,'  who  was  then  and  there  act- 
ing for  defendants,  and  exercising  his  power 
to  superintend,  direct  and  control  the  opera- 
tion of  the  said  wagon,  negligently  and  care- 
lessly caused  said  wagon  to  be  drawn  for- 
ward without  warning  or  notification  to 
plaintiff,  although  the  said  'Joe'  knew,  or 
by  the  exercise  of  proper  care  might  have 
known,  that  plaintiff  was  on  the  wheels  of 
said  wagon  and  about  to  climb  upon  said 
wagon.  Plaintiff  states  that.  In  consequence 
of  the  negligent  and  careless  movement  of 
said  wagon  as  aforesaid,  he  was  thrown  vio- 
lently to  the  ground,  and  his  right  leg  and 
right  side  bruised  and  the  sight  of  his  rlgbt 
eye  permanently  destroyed,  and  causing  him 
great  bodily  pain."  The  court  refused  to  di- 
rect a  verdict  for  defendants,  and  refused 
to  declare  Kuhr  was  a  fellow  servant  of 
plaintiff  at  the  instant  of  the  accident  At 
defendants'  request  the  jury  was  told  no  pre- 
sumption of  negligence  on  the  part  of  de- 
fendants arose  from  the  fact  of  the  accident 
but  the  burden  was  on  plaintiff  to  show  be 
was  injured  because  of  defendants'  negli- 
gence In  starting  while  plaintiff  was  attempt- 
ing to  get  Into  the  wagon;  that  It  was  not 
negligence  to  start  If  defendants  did  not  or 
by  the  exercise  of  ordinary  care  would  not 
know  plaintiff  was  attempting  to  get  In  It 
at  the  time;  that  If  plaintiff  slipped  and 
fell,  but  not  as  the  result  of  any  act  of  de- 
fendants or  its  agents  or  servants,  the  ver- 
dict must  be  for  defendants.  On  the  Issues 
of  whether  or  not  Kuhr  was  a  vice  principal 
usually,  and  whether  he  was  acting  as  vice 
principal  or  fellow  servant  when  he  drove 
forward  Just  as  plaintiff  was  stepping  Into 
the  wagon,  the  court  gave  these  instructions, 
to  which  defendants  excepted: 

"The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  that  Jo- 
seph Kuhr  was  employed  by  defendants,  and 
was  a  foreman  in  charge  of  the  team  and 
wagon  In  question,  and  the  men  employed  on 
and  about  said  wagon,  and  by  virtue  of  his 
employment  and  position  bad  Immediate  con- 
trol and  direction  of  plaintiff  and  others  en- 
gaged In  working  on  and  about  said  wagon 
and  had  authority  to  direct  and  control 
plaintiff's  work,  then  the  said  Joseph  Kuhr 
was  a  vice  principal,  and  was  not  a  fellow 
servant  of  plaintiff." 

"The  jury  are  instructed  that  if  the  negli- 
gence of  a  foreman  arises  out  of  and  la  the 


Digitized  by 


MoTNTYRE  t.  TEBBETTS. 


direct  result  of  the  exercise  of  authority  con- 
ferred upon  him  by  the  master,  as  a  fore- 
man, the  master  will  be  liable  for  such  neg- 
ligence, but  If  the  negligence  complained  of 
consists  of  some  act  committed  or  done  by 
him  which  relates  to  his  duties  as  a  co-labor- 
er with  those  under  his  control,  and  which 
might  Just  as  readily  have  happened  with 
one  of  them  having  no  such  authority,  their 
employer  will  not  be  liable.  If  you  find  and 
believe  from  the  evidence  that  plaintiff  on 
or  about  the  29th  of  January,  1907,  was  In 
the  employ  of  defendants,  and  that  while  so 
employed,  and  while  acting  in  the  line  of  his 
duties  he  was  getting  upon  the  wagon  In 
question  and  while  upon  one  of  the  wheels 
of  said  wagon,  said  wagon  was  started  for- 
ward by  the  driver,  Joseph  Kuhr,  and  that 
plaintiff  did  not  know  that  said  wagon  was 
about  to  be  moved,  and  that  no  notice  or 
warning  was  given  him  of  the  moving  of 
said  wagon,  and  that  the  starting  forward 
of  said  wagon  was  the  direct  cause  of  the 
injuries  to  plaintiff,  and  If  you  further  be- 
lieve from  the  evidence  that  the  said  Joseph 
Kuhr  was  a  foreman  or  vice  principal  of  de- 
fendants as  defined  in  instruction  No.  1,  and 
that,  in  starting  said  wagon  forward,  the 
said  Joseph  Kuhr  was  In  the  exercise  of  his 
authority,  and  not  merely  in  the  discharge 
of  his  duties  as  a  colaborer  of  plaintiff,  and 
if  you  further  find  that  at  the  time  of  re- 
ceiving said  injuries  plaintiff  was  himself 
exercising  ordinary  care  and  prudence,  then 
your  verdict  will  be  for  the  plaintiff." 

A  verdict  for  $2,500  was  returned  in  plain- 
tiff's favor,  and,  Judgment  having  been  ren- 
dered In  accordance  with  it,  this  appeal  was 
taken. 

Jones,  Hocker  ft  Davis,  and  Herman  N. 
Axnsteln,  for  appellants.  W.  L.  Igoe,  for  re- 
spondent. 

OOODB,  J.  (after  stating  the  facts  as 
above).  Kuhr  was  foreman  of  the  wagon 
crew  and  the  other  members  were  under  his 
authority.  The  wagon  was,  so  to  speak,  a 
detached  place  of  operation  where  part  of 
defendant's  business  was  carried  on  under 
Ruhr's  control.  He  was  empowered  to  em- 
ploy men  for  his  crew,  regulate  their  work 
and  let  them  go  at  his  pleasure.  Those  facts 
were  presented  in  the  first  Instruction,  and 
the  Jury  were  told  if  they  found  them  to  ex- 
ist, Kuhr  was  a  vice  principal  and  not  a 
fellow  servant  of  the  plaintiff.  The  court 
did  not  err  in  this  ruling.  Miller  v.  Rail- 
road, 109  Mo.  357,  19  S.  W.  58,  82  Am.  St 
Rep.  673;  Russ  v.  Railroad,  112  Mo.  49,  20 
S.  W.  472,  18  L.  R.  A.  823;  Edge  v.  Elec- 
tric Ry.  Co.,  206  Mo.  471,  104  S.  W.  90.  We 
will  say  all  the  Instructions  strike  us  as  ac- 
curate and  fair,  and,  If  the  case  should  have 
gone  to  the  Jury  on  the  questions  of  whether 
Kuhr  was  a  vice  principal  or  fellow  servant, 
and  in  which  capacity  he  was  acting  at  the 


moment  of  the  accident,  the  Issues  were  well 
presented.  The  main  part  of  Ruhr's  task 
was  to  drive  the  wagon  and  team.  He  did 
this  as  well  as  control  the  hauling  and  give 
orders  to  the  men.  Hence  he  discharged  two- 
fold functions,  and  the  principal  inquiry  is 
whether  the  entire  evidence  proved  he  was 
acting  as  a  common  member  of  the  wagon 
crew  at  the  Instant  he  drove  forward  and 
caused  plaintiff's  hurt  or  as  vice  principal. 
Counsel  for  defendant  insist  the  evidence 
shows  beyond  Inference  to  the  contrary  the 
starting  of  -the  wagon  was  an  act  Incident  to 
his  ordinary  duties  as  driver,  and  In  no  sense 
an  exercise  of  his  authority  as  foreman.  The 
leading  opinion  in  this  state  on  what  Is  de- 
nominated the  dual  capacity  doctrine  Is  Fo- 
garty  v.  Transfer  Co.,  180  Ma  490,  79  S.  W. 
664,  wherein  it  appeared  the  driver  of  a 
freight  wagon  had  been  injured  by  the  negli- 
gent act  of  a  foreman.  Many  of  the  facts 
were  like  those  we  have  here,  but  one  dis- 
tinguishing circumstance  appeared.  Said 
foreman  took  the  lines  from  Fogarty  and  un- 
dertook to  back  the  wagon  himself,  thereby 
assuming,  by  virtue  of  the  authority  vested 
in  him  as  foreman,  to  supersede  the  regular 
driver  In  the  performance  of  a  task  the  .fore- 
man had  not  been  performing  before,  and 
In  the  course  of  which  he  hurt  the  driver. 
In  the  case  at  bar,  when  Kuhr  started  the 
team  forward  and  hurt  plaintiff,  he  simply 
continued  to  drive;  ior,  properly  considered, 
he  was  driving  while  he  held  the  lines  as  the 
wagon  and  team  stood  waiting  for  plaintiff. 
It  is  plain  the  careless  act  of  the  foreman 
in  the  Fogarty  Case  wears  more  the  appear- 
ance of  an  exercise  of  mastery  than  does 
Ruhr's  as  the  opinion  shows  (180  Mo.,  loc. 
clt  512,  79  S.  W.  664);  and  hence  it  does 
not  follow  the  capacity  In  which  Kuhr  acted 
was  for  the  Jury  merely  because  the  Supreme 
Court  held  the  question  of  capacity  was  for 
the  Jury  In  the  Fogarty  Case.  In  Blen  v. 
Transit  Co.,  108  Mo.  App.  899,  83  S.  W.  986, 
this  court  approved  the  submission  of  a  like 
question  on  the  authority  of  the  Fogarty 
opinion,  and  It  is  charged  now  by  counsel 
for  the  defendant  that  In  doing  so  we  mis- 
led the  court  below  In  the  present  case  into 
submitting  to  the  Jury  what  was  really  a 
court  matter.  The  facts  of  the  Blen  Case 
regarding  the  magnitude  and  complication  of 
the  affairs  controlled  by  the  foreman  who 
figured  therein,  are  so  unlike  those  before 
us  as  to  put  that  authority  out  of  point;  but 
we  seize  the  opportunity  to  call  counsel's  at- 
tention to  the  fact  that  the  Supreme  Court  In 
Hollweg  v.  Telephone  Co.,  195  Mo.  149,  93  S. 
W.  262,  and  Edge  v.  Railroad,  206  Mo.  471, 
492,  104  S.  W.  90,  approved  and  quoted  from 
the  opinion  in  the  Blen  Case.  Counsel  say 
we  misconceived  the  Import  of  the  Fogarty 
Case  In  holding  it  was  applicable  to  an  ac- 
cident that  had  happened  in  this  state,  be- 
cause the  Supreme  Court  held  the  question 
was  a  Jury  one  In  obedience  to  the  law  of 
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Illinois  where  the  Pogarty  accident  happen- 
ed. This  contention  la  unsound.  The  Su- 
preme Court  showed  In  the  Fogarty  opinion 
(180  Mo„  loc  cit.  511,  79  S.  W.  664)  the  law 
of  Illinois  and  the  law  of  Missouri  as  re- 
gards when  the  Issue  of  vice  principal  or 
fellow  servant  Is  for  Jury  or  court  are  not 
different  The  courts  of  Missouri  and  1111- 
noise  hold  alike  on  this  matter,  and  that  the 
question  Is  for  the  jury  when  the  facts  are 
in  dispute  or  reasonable  men  may  come  to 
different  conclusions  from  them,  and  is  for 
the  court  when  the  evidence  will  permit  but 
one  conclusion.  Norton  v.  Nadebok,  190  111., 
loc  cit  599,  60  N.  E.  843,  54  L.  R.  A.  842. 
What  we  have  said,  supra,  Is  more  by  way 
of  answer  to  the  attack  of  counsel  on  the 
opinion  In  the  Blen  Case  than  in  decision  of 
this  one. 

Some  of  the  early  Missouri  opinions  either 
explicitly  or  Implicitly  refused  to  determine 
the  master's  liability  for  an  injury  to  an 
employe  by  a  co-employe  upon  the  theory  that 
a  superior  servant  or  foreman  might  do  two- 
fold duties,  and  the  master  be  liable  for  his 
carelessness  while  engaged  in  the  perform- 
ance of  one  class  of  duties,  because  the  su- 
perior servant  was  then  exercising  the  mas- 
ter's authority,  and  not  be  answerable  in  the 
other  class  when  he  was  penormlng  duties 
common  to  him  and  the  injured  servant 
Hutson  v.  Railroad,  50  Mo.  App.  300 ;  Hugh- 
lett  v.  Lumber  Co.,  58  Mo.  App.  87;  Day- 
harsh  v.  Railroad,  103  Mo.  570,  15  S.  W.  554, 
23  Am.  St  Rep.  900;  Russ  v.  Railroad,  112 
Mo.  45,  20  S.  W.  472,  18  L.  R.  A.  823.  We 
will  not  examine  the  facts  and  doctrine  of 
those  cases  because  the  dual-service  theory 
Is  established  as  the  law  of  the  state  by  the 
recent  decisions.  Fogarty  v.  Transfer  Co., 
supra.  Lawyers  disagree  In  their  opinions 
about  the  soundness  of  that  doctrine,  but,  If 
it  is  to  be  a  rule  of  decision,  the  facts  of  the 
present  case  invoke  It  with  peculiar  force. 
Unlike  the  foreman  in  the  Bien  Case,  Kuhr 
was  charged  with  the  regular  performance 
of  common  duties,  wherein  he  was  a  co-work- 
er with  the  wagon  crew.  The  rule  is  more 
acceptable  in  such  a  case  than  where  the 
foreman  or  vice  principal  was  not  charged 
with  any  service  common  to  other  employes, 
but  of  his  own  volition  undertook  an  act  of 
common  service  and  In  performing  It  hurt 
a  workman.  Long  reflection  has  failed  to 
reveal  how  Kuur's  act  of  driving  forward  in- 
volved an  exercise  of  authority.  It  seems 
to  us  to  have  been  beyond  doubt  an  act  of 
common  service  which  was  done  In  the  course 
of  his  ordinary  task.  We  cannot  imagine  a 
case  wherein  a  person  who  Is  both  foreman 
and  common  employe  could  do  an  act  more 
clearly  pertaining  to  the  latter  capacity  rath- 
er than  foremanship  than  was  Ruhr's  start- 
ing the  team,  'me  causal  act  of  Kuhr  was 
within  the  description  in  Bane  v.  Irwin,  172 
Mo.  806,  817,  72  S.  W.  522,  of  what  Is  a  fel- 
low servant's  act  though  done  by  one  who 


Is  foreman,  too.  "We  agree  with  counsel 
for  defendant:  It  is  the  act  and  not  the 
rank  of  the  vice  principal  which  determines 
whether  two  employes  are  fellow  servants.' 
In  this  case  the  acts  of  Glbbs  were  the  acts 
of  the  master.  It  is  true  that  according  to 
the  evidence,  Glbbs  at  times  did  the  work  of 
a  servant  in  loading  and  firing  the  shots, 
and,  had  the  injury  occurred  while  he  was 
performing  a  servant's  duty,  he  and  plaintiff 
would  have  been  fellow  servants;  but  it  is 
clear  that  the  negligence  in  this  case  was  the 
negligent  order  to  plaintiff  to  return  to  the 
dangerous  place  and  fire  the  remaining  shot 
and  the  Injury  was  the  consequent  result  of 
that  order,  and  not  the  negligent  loading  and 
tamping  of  the  shot  While  Glbbs  acted  in 
a  dual  capacity,  the  injury  here  resulted  from 
the  order  in  making  which  he  represented 
the  master."  We  are  cited  to  Hollweg  v. 
Telephone  Co.,  195  Mo.  106,  93  S.  W.  262,  as 
an  authority  for  plaintiff.  In  that  case  the 
foreman  of  a  department  caused  an  Injury 
to  a  fellow  employ^  by  making  the  place 
where  the  latter  worked  unsaie  during  the 
temporary  absence  of  the  regular  operator 
of  the  machine.  The  foreman  attempted  to 
operate  the  machine,  left  a  block  of  wood 
on  the  table,  and  this  block  was  the  cause  of 
the  injury.  Said  case  may  rest  on  the  ground 
that  the  master's  nondelegable  duty  to  use 
ordinary  care  to  furnish  the  servant  a  safe 
place  to  work  was  broken.  The  Dayharah 
Case  was  distinguished  on  the  same  ground 
in  the  Fogarty  opinion,  which  examines  and 
discriminates  the  various  Missouri  decisions. 

The  judgment  is  reversed.  REYNOLDS, 
P.  J.,  concurs.  NORTONI,  J.,  dissents,  and 
requests  the  case  be  certified  to  the  Supreme 
Court  as  In  conflict  with  Dayharah  v.  Rail- 
road, 103  Mo.  570,  15  S.  W.  654,  23  Am.  St 
Rep.  900.  It  Is  so  ordered. 

NORTONI,  J.  (dissenting).  The  dual  ca- 
pacity doctrine  Is  one  which  presents  more 
or  less  difllculty  In  its  practical  application, 
and  it  is  therefore  important  that  the  ques- 
tion presented  for  decision  in  this  case  should 
be  determined  and  defined  with  precision  by 
the  court  of  last  resort  I  am  unable  to 
agree  with  the  opinion  of  the  court  in  this 
instance,  for  the  reason  that  it  seems  to  me 
to  be  in  conflict  with  the  principle  announced 
In  Dayharah  v.  Han.  &  St  Jos.  Ry.  Co.,  103 
Mo.  570,  15  S.  W.  654,  23  Am.  St  Rep.  900. 
The  foreman  in  this  case  represented  the 
master  in  and  about  the  institution  in  his 
charge.  This  Institution,  It  Is  true,  was  noth- 
ing more  nor  less  than  a  large  wagon.  Nev- 
ertheless this  wagon,  together  with  complete 
authority  thereabout,  was  given  into  the 
foreman's  charge  by  his  employer.  His  au- 
thority included  the  right  to  employ  and  dis- 
charge those  who  aided  him,  as  well  as  di- 
rect their  movements  and  the  movements  of 
the  wagon  and  team  in  his  charge.  On  this 
state  of  facts  there  can  be  no  doubt  that 
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bad  this  foreman  directed  another  employe 
to  drive  the  team  and  move  the  wagon  for- 
ward at  the  particular  time  In  question — 
that  is,  while  plaintiff  was  In  the  act  of 
mounting  the  same — and  thus  entailed  the 
injury,  liability  for  plaintiff's  hurt  would 
thereby  attach  prima  facie  against  defend- 
ant for  the  reason  it  resulted  from  an  act  of 
the  foreman,  vice  principal,  while  exercising 
the  authority  of  his  master.  Now,  can  the 
mere  fact  that  the  foreman  himself  perform- 
ed the  manual  act  of  driving  the  team  and 
moving  the  wagon  forward  which  resulted  in 
Injury  to  the  plaintiff  instead  of  ordering 
another  to  do  so  change  the  situation  with 
respect  to  the  rights  of  the  Injured  party? 
The  Dayharsh  Case  presents  a  situation 
much  like  the  one  here  involved.  There  Day- 
harsh  was  directed  by  Mr.  Stephens  to  enter 
a  cinder  pit  beneath  the  railroad  track,  and 
remove  the  cinders  therefrom.  It  is  true 
the  statement  of  facts  accompanying  the  re- 
port of  that  case  Is  not  clear  on  the  ques- 
tion ;  nevertheless,  it  appears  from  the  opin- 
ion that  while  Dayharsh  was  thus  engaged 
in  the  pit,  the  foreman,  Stephens,  assumed 
charge  of  a  locomotive  engine,  and  by  his 
own  band  propelled  it  forward  over  the  cin- 
der pit  and  injured  Dayharsh.  The  Supreme 
Court  affirmed  liability  In  that  case  against 
the  defendant  railroad  company  on  the  ground 
that  Stephens,  the  foreman,  was  vice  princi- 
pal when  he  performed  the  manual  act  of 
performing  the  duties  of  engineer  in  moving 
the  locomotive  forward.  In  expressing  its 
views  of.  the  case,  the  Supreme  Court  said 
as  follows :  "It  was  undoubtedly  within  the 
scope  of  Mr.  Stephens'  authority,  as  'night 
hostler*  or  'boss,'  to  direct  where  the  engine 
and  tender  that  struck  plaintiff  should  be 
placed,  and  bow  and  when  they  should  be 
moved  over  the  tracks.  In  giving  directions 
to  that  end  and  seeing  to  their  execution, 
we  think  he  was  performing  the  master's 
part,  and  as  such  was  the  representative  of 
the  latter  and  not  a  mere  fellow  servant  of 
the  plaintiff.  If  he  had  expressly  directed 
the  engine  to  be  moved  down  by  another  up- 
on the  plaintiff  in  the  manner  described  in 
the  evidence  for  the  latter,  the  defendant 
would  have  been  responsible  for  the  act,  and 
we  are  unable  to  perceive  any  logical  or  rea- 
sonable distinction  between  so  directing  it 
end  bis  performing  such  negligent  act  him- 
self in  the  circumstances  here  shown.  It 
was  one  which  fell  within  his  authority  as 
the  master's  representative  to  direct,  and  It 
■can  make  no  difference  In  principle  whether 
be  did  it  personally  or  by  another."  It  seems 
to  me  the  principle  of  that  case  should  con- 
trol the  disposition  of  this  one.  The  Day- 
harsh Case  |«  precisely  in  point,  as  I  under- 
stand It 

It  may  be  said,  too,  that  in  the  later  case 
of  Ross  v.  Wabash,  etc.,  By.  Co.,  112  Mo.  40. 
20  8.  W.  47%  18  L.  R.  A.  823,  wherein  the 


Supreme  Court  was  dealing  with  the  matter 
of  a  section  foreman  of  a  railroad,  who  had 
power  to  employ  and  discharge  men  under 
him  and  control  their  work  and  movements, 
the  same  doctrine  was  affirmed.  In  that  case 
the  court  declared  such  foreman  to  be  a  vice 
principal,  and  said  that  his  negligent  acts 
done  in  the  performance  of  duties  devolved 
upon  him  as  foreman  are  the  negligent  acts 
of  the  defendant,  for  which  it  Is  liable.  The 
court  there  affirmed  liability  on  the  manual 
act  of  the  section  foreman  performed  In  his 
authority  as  foreman,  and  not  in  respect  of 
an  order  given  to  another  in  virtue  of  his 
authority.  The  principle  of  those  cases,  it 
seems  to  me,  is  recognized  and  reaffirmed  in 
the  more  recent  case  of  Hollweg  v.  Bell  Tel. 
Co.,  195  Mo.  149,  93  S.  W.  262.  Now,  In  the 
cases  referred  to,  in  each  Instance  the  act 
performed  by  the  foreman  and  upon  which 
liability  was  affirmed,  notwithstanding  the 
fellow  service  argument  presented  was  a 
manual  act  performed  by  the  foreman  as 
such,  and  in  this  respect  I  believe  those  cases 
to  be  strictly  In  point  here.  It  will  be  ob- 
served In  this  case  that  the  foreman  having 
charge  of  this  wagon  had  complete  charge 
and  control  of  the  wagon  as  an  institution 
and  of  the  men  who  worked  therewith.  Be- 
sides, having  authority  to  employ,  discharge, 
and  direct  the  laborers  thereabout  he  and  he 
alone  was  possessed  of  authority  to  move 
the  wagon  from  place  to  place.  It  seems  to 
me  that  as  he  alone  was  possessed  of  au- 
thority of  the  master  to  move  the  wagon,  it 
is  entirely  immaterial  whether  he  exercised 
that  authority  of  the  master  in  moving  the 
wagon  forward  by  driving  the  team  with  the 
lines  in  his  own  hands  or  whether  he  order- 
ed one  of  those  working  with  him  to  do  so. 
Such  is  the  doctrine  of  the  Dayharsh  Case 
most  certainly.  I  am  of  the  opinion  that  the 
foreman  was  acting  In  the  capacity  of  vice 
principal  at  tile  time  he  was  driving  the 
wagon  forward,  even  though  otherwise  tue 
act  was  one  of  ordinary  service,  and  that  he 
was  not  at  the  time  a  fellow  servant  of  the 
plaintiff.  I  therefore  most  respectfully  dis- 
sent from  the  opinion  of  the  court 

I  deem  the  Judgment  of  the  court  to  be  In 
conflict  with  the  case  of  Dayharsh  v.  Han. 
&  St  J.  Ry.  Co.,  103  Mo.  670.  15  S.  W.  554, 
23  Am.  St  Rep.  900,  and  other  cases  herein 
referred  to,  and  therefore  ask  that  the  cause 
be  certified  to  the  Supreme  Court  for  final 
determination  in  accordance  with  the  consti- 
tutional mandate. 


COLUMBIA  BREWERY  CO.  T.  FORGET. 
(St  Louis  Court  of  Appeals.   Missouri.  June 
22.  1909.) 

X.  Appbabahcb  (I  19*)— Acquisition  or  Jur- 
isdiction. 

Rev.  St.  1899,  |  582  (Abb.  St  1906,  p. 
591),  provides  that,  except  as  otherwise  pro- 
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vided,  actions  shall  b«  brought  in  the  county 
wherein  the  defendant  resides,  or  In  the  county 
in  which  plaintiff  resides  and  the  defendant 
may  be  found.  Held  that,  where  the  court  had 
jurisdiction  of  the  subject-matter  of  an  action 
brought  in  a  county  in  which  neither  plaintiff 
nor  defendant  resided,  and  defendant  appeared 
to  the  merits,  it  also  bad  Jurisdiction  of  the 
parties,  and  was  authorized  to  proceed  to  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  ||  79-00;  Dec  Dig.  f  19.*] 

2.  Couets  (I  117*)— Recobd — Verity. 

Recitals  of  record  that  the  parties  appear- 
ed and  by  agreement  the  cause  was  reset  for 
trial  at  the  foot  of  the  docket,  and  that  on  ap- 
pearance and  by  agreement  of  parties  the  cause 
was  continued,  imported  absolute  verity. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  |  117.»] 

8.  Appearance  (|  9*)— What  Constitutes— 
Effect. 

The  filing  of  an  answer  to  the  merits,  or  thr 
taking  of  a  change  of  venue,  or  appearance  for 
the  purpose  of  setting  the  cause  at  the  foot 
of  the  docket  by  agreement,  or  to  have  the 
cause  continued  from  one  term  to  another,  con- 
stitutes a  general  appearance  to  the  merits,  and 
confers  jurisdiction  over  the  person  of  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Appearance, 

Cent.  Dig.  IS  42-52;  Dec.  Dig.  8  9.*] 

Appeal  from  Circuit  Court,  Pike  County; 
David  H.  Eby.  Judge. 

Action  by  the  Columbia  Brewery  Company 
against  Henry  A.  Forgey.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed  and 
remanded. 

E.  W.  Major  and  Charles  Fensky,  for  ap- 
pellant Dempsey  ft  McGinnls,  for  respond- 
ent 

NORTONI,  J.  This  is  a  suit  on  several 
promissory  notes.  The  merits  of  the  cause 
were -not  inquired  into,  however,  and  the 
character  of  the  action  is  only  referred  to 
for  the  purpose  of  determining  whether  the 
court  was  possessed  of  jurisdiction  over  the 
subject-matter.  Defendant  interposed  a  plea 
in  abatement,  challenging  the  jurisdiction  of 
the  court  over  his  person.  On  a  hearing  the 
court  sustained  the  plea  in  abatement,  and 
gave  judgment  for  defendant  accordingly. 
Plaintiff  prosecutes  the  appeal. 

The  testimony  tended  to  prove  that  the 
plaintiff  Is  a  corporation,  and  was  at  all 
times  a  resident  of  the  city  of  St  Louis,  while 
the  defendant  was  and  is  a  resident  of  Callo- 
way county  in  this  state.  Defendant  was 
temporarily  in' Pike  county,  probably  visiting, 
and  while  there  plaintiff  Instituted  this  suit 
against  him  in  the  circuit  court  of  that  coun- 
ty. Defendant  was  properly  served  with 
process  of  summons,  and,  as  stated,  at  the  re- 
turn term  filed  his  answer,  which  contained 
a  plea  to  the  jurisdiction  of  the  court  over 
his  person  solely.  As  stated,  the  evidence 
shows  conclusively  that  plaintiff  was  at  all 
times  a  resident  of  the  city  of  St  Louis,  and 
the  defendant  was  not  a  resident  of  Pike 


county,  in  which  he  was  sued,  but,  on  the  con- 
trary, resided  In  Calloway  county.  Our  stat- 
ute (section  662,  Rev.  St  1899  [Ann.  St  1906, 
p.  5911),  in  so  far  as  pertinent  here,  provides 
as  follows:  "Suits  instituted  by  summons 
shall,  except  as  otherwise  provided  by  law, 
be  brought:  First,  when  the  defendant  is  a 
resident  of  the  state,  either  within  the  county 
within  which  the  defendant  resides,  or  in  the 
county  within  which  the  plaintiff  resides  and 
the  defendant  may  be  found,"  etc.  It  appear- 
ing from  the  proof  that  the  plaintiff  resided 
in  St  Louis,  and  the  defendant  in  Calloway, 
county,  the  court  sustained  the  plea  in  abate- 
ment in  keeping  with  the  provisions  of  the 
statute  quoted,  for  the  plaintiff  was  sued  in 
a  county  other  than  that  In  which  he  resid- 
ed, and  he  was  not  found  and  sued  In  the 
county  in  which  plaintiff  resided. 

If  this  were  the  entire  case,  the  ruling 
would  have  been  proper.  Indeed,  as  has  been 
decided  in  numerous  cases.  Peery  v.  Harper, 
42  Mo.  131;  Thompson  v.  Bronson,  17  Mo. 
App.  456;  Brackett  v.  Brackett.  61  Mo.  221. 
There  was  an  appearance  by  defendant  touch- 
ing the  merits,  however,  and  this  fact  Invokes 
a  rule  of  decision  which  must  control  the 
judgment  of  the  court  It  should  neverthe- 
less be  suggested,  if  this  were  a  new  question 
— that  Is.  if  the  interpretation  of  the  statute 
above  quoted  was  entirely  free  from  adjudi- 
cation by  the  superior  courts  of  the  state — it 
might  well  be  said  that  it  presents  in  this 
instance  more  particularly  a  question  of  ven- 
ue than  that  of  jurisdiction  over  the  per- 
son, for  it  appears  the  statute  commands  that 
suits  instituted  by  summons  shall  be  brought 
etc.  In  view  of  this  language  It  may  be  rea- 
soned that  no  jurisdiction  is  conferred  in  the 
first  instance  thereby,  except  the  suit  shall 
be  brought  according  to  the  venue  therein  des- 
ignated. There  are  some  authorities  among 
our  decided  cases  which  point  as  though  the 
court  entertained  such  an  opinion.  For  in- 
stance, in  Peery  v.  Harper,  42  Mo.  131,  the 
Supreme  Court  in  an  opinion  by  Judge  Wag- 
ner, employed  broad  language  indeed,  touch- 
ing the  power  of  the  court  to  proceed  in  a 
case  where  neither  the  plaintiff  nor  defendant 
resided  in  the  county  where  the  suit  was  in- 
stituted. Judge  Wagner  said:  "If  the  an- 
swer was  true,  it  divested  the  court  of  all 
Jurisdiction."  And  again,  in  the  concluding 
lines  of  the  opinion,  it  Is  said:  "If  the  mat- 
ter alleged  In  the  answer  was  true,  it  con- 
stituted a  complete  bar  to  further  proceed- 
ings in  the  cause."  When  careful  attention  is 
given  to  the  facts  of  that  case,  however.  It 
appears  It  presented  no  question  other  than 
the  case  of  a  suit  being  instituted  In  a  coun- 
ty in  which  neither  of  the  parties  resided, 
both  of  whom  were  residents  of  the  state. 
That  was  an  attachment  suit  Instituted  in 
Polk  county  against  Harper,  the  defendant 
who  resided  in  Saline  county,  and  it  appears 
the  plaintiff  did  not  reside  In  Polk  county. 
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Harper  appeared  and  filed  bis  plea  In  abate- 
ment to  tbe  attachment,  and,  upon  a  trial 
being  had,  defeated  the  attachment  Of 
coarse  there  was  nothing  involved  in  this 
which  tended  to  enter  an  appearance  in  tbe 
cause  'on  its  merits.  After  tbe  attachment 
had  been  defeated,  Harper  filed  bis  plea  in 
abatement  to  the  salt  on  the  merits,  and 
presented  the  sole  question  that  the  suit  could 
not  be  maintained  in  Polk  county  when  nei- 
ther plaintiff  nor  the  defendant  resided  there- 
in. This  plea  was  sustained  by  the  Supreme 
Court,  and,  as  stated,  very  broad  language 
was  employed  In  the  opinion.  However,  there 
is  nothing  in  the  case  tending  to  show  that 
the  defendant  submitted  to  the  Jurisdiction  of 
the  court  over  his  person,  and  of  course  it 
was  rightly  decided. 

Later,  the  case  of  Brackett  v.  Brackett  was 
presented  to  our  Supreme  Court  It  Is  first 
reported  in  63  Mo.  266,  and  on  the  second  ap- 
peal in  61  Mo.  221.  On  the  first  appeal  the 
facts  were  insufficiently  disclosed  In  the  rec- 
ord to  present  the  question  now  in  judgment 
The  second  appeal,  however,  in  that  case  pre- 
sented a  state  of  facts  in  which  it  appeared 
neither  plaintiff  nor  defendant  resided  in 
Pettis  county,  wherein  the  suit  was  Institut- 
ed. It  appeared  plaintiff  instituted  tbe  suit 
in  Pettis  county  against  the  defendant  who 
resided  In  St  Louis.'  It  is  not  stated  in  the 
opinion  where  tbe  plaintiff  resided,  but  it  is 
clear  therefrom  that  he  was  not  a  resident  of 
Pettis  county,  and  the  circuit  court  of  that 
county  obtained  jurisdiction  in  the  first  In- 
stance because  of  the  fact  that  it  Involved  an 
attachment  of  real  estate  situated  In  Pettis 
county.  The  attachment  having  failed,  the 
jurisdiction  of  the  court  predicated  on  that 
score,  failed  as  well.  By  referring  to  the  re- 
port of  that  case  on  the  first  appeal  (Brack- 
ett v.  Brackett  53  Mo.  265)  it  will  appear 
tbe  defendant  filed  no  answer  whatever  to 
the  suit  on  the  merits,  and  tbe  case  presents 
no  question  of  waiver.  Tbe  judgment  was  on 
default  By  reference  to  tbe  second  appeal 
(Brackett  v.  Brackett  61  Mo.  221)  It  appears 
the  appeal  was  from  a  ruling  of  the  court  in 
quashing  the  execution  Issued  upon  the  judg- 
ment A  review  of  the  record  there  disclosed 
to  the  Supreme  Court  that  defendant  resided 
In  St  Louis,  and  the  court  declared  that  in- 
asmuch as  the  attachment  against  the  land 
had  failed,  and  neither  party  resided  In  Pettis 
county,  the  judgment  was  void,  for  the  rea- 
%  son  the  court  was  without  jurisdiction  to 
render  a  personal  Judgment. 

However,  upon  Investigation  of  the  author- 
ities, it  appears  the  doctrine  has  obtained  in 
this  state  from  an  early  date,  in  respect  of  a 
proceeding  in  the  circuit  court  to  the  effect 
that  if  a  cause  be  one  in  which  the  court 
is  vested  with  Jurisdiction  of  the  subject- 
matter,  then  the  cause  may  proceed  to  Judg- 
ment if  the  defendant  by  any  act,  submits 
to  the  Jurisdiction  of  tbe  court  over  his 
person.   The  doctrine  of  our  authorities  is 


that,  while  jurisdiction  over  the  subject-mat- 
ter cannot  be  conferred  by  consent,  Jurisdic- 
tion over  the  person  may  be  If  the  court  to 
otherwise  possessed  of  Jurisdiction  of  the 
subject-matter.  In  this  connection,  it  is  said 
the  court  Is  possessed  of  jurisdiction  over  tbe 
subject-matter  if  it  Is  possessed  of  jurisdic- 
tion to  hear  and  determine  the  general  das* 
of  causes  to  which  the  particular  suit  In- 
volved belongs.  Posthlewalte  v.  Ghlsellnv 
97  Mo.  420,  424,  10  8.  W.  482;  Brown  v. 
Woody,  64  Mo.  547;  Hembree  v.  Campbell, 
8  Mo.  572;  Baisley  v.  Baisley,  113  Mo.  544, 
21  S.  W.  29,  35  Am.  St  Rep.  726.  Our  cir- 
cuit courts  are  courts  of  general  Jurisdiction. 
This  proceeding  presents  a  mere  personal 
transitory  cause  of  action.  The  suit  is  predi- 
cated on  several  promissory  notes  in  different 
counts.  In  these  circumstances  there  can  be 
no  controversy  under  our  decisions  with  re- 
spect to  the  proposition  that  the  circuit  court 
of  Pike  county  is  possessed  of  jurisdiction 
over  the  subject-matter  of  the  action.  It  to 
well  settled  in  our  law  that  If  a  case  Is  one 
In  which  tbe  court  is  possessed  of  jurisdic- 
tion over  the  subject-matter  of  the  action, 
and  the  defendant  appears  to  the  merits  there- 
of in  any  manner  whatever,  this  disappear- 
ance operates  as  a  waiver  of  his  right  to  ques- 
tion the  jurisdiction  over  bis  person,  and  he  to 
treated  as  having  thereby  voluntarily  submit- 
ted himself  thereto.  Such  has  been  the  doe- 
trine  in  this  state  since  Hembree  v.  Campbell, 
8  Mo.  572.  See,  also,  Speer  v.  Burllngame, 
61  Mo.  App.  75;  Baisley  v.  Baisley,  113  Mo. 
545,  21  S.  W.  29,  85  Am.  St  Rep.  726;  Hasel- 
tlne  v.  Messmore,  184  Mo.  298,  82  S.  W.  115. 

Now  it  appears  that  on  a  hearing  of  the 
plea  in  abatement  the  plaintiff  Introduced 
two  records  of  the  court  in  this  identical 
cause.  Tbe  first  recites,  in  substance,  that 
the  parties  plaintiff  and  defendant  appeared 
by  their  respective  attorneys,  and  by  agree- 
ment of  parties  the  cause  was  reset  for  trial 
at  the  foot  of  the  docket  The  second  order 
in  the  cause,  which  was  Introduced  in  evi- 
dence on  the  plea  in  abatement  Is  to  tbe  ef- 
fect that  the  parties  plaintiff  aid  defendant 
appeared  by  their  respective  attorneys,  and 
by  agreement  of  parties  the  cause  was  con- 
tinued. These  records  Import  absolute  veri- 
ty, and  may  not  be  controverted.  In  this 
case  they  are  not  controverted.  It  there- 
fore, conclusively  appears  that  notwithstand- 
ing the  plea  in  abatement  the  defendant  ap- 
peared twice  in  the  cause  touching  tbe  mat- 
ter of  its  disposition;  once  for  the  purpose 
of  resetting  the  case  by  agreement  at  the 
foot  of  the  docket  and  again  for  the  purpose 
of  continuing  it  to  a  subsequent  term  by 
agreement  of  parties. 

As  said  before,  tbere  can  be  no  controversy 
as  to  the  Jurisdiction  of  the  court  over  the 
subject-matter  of  tbe  action.  The  question 
submitted  for  determination  relates  solely  to 
the  Jurisdiction  over  the  person  of  defendant 
In  -keeping  with  the  doctrine  above  stated. 
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to  the  effect  that  an  appearance  by  the  de- 
fendant to  the  merits  of  the  action,  In  a  case 
where  the  court  Is  possessed  of  jurisdiction 
oyer  the  subject-matter,  it  has  been  determin- 
ed that  the  filing  of  an  answer  to  the  merits 
of  the  cause  confers  complete  jurisdiction  over 
the  parson.  Wlcecarver  v.  Mer.  Town  Fire 
Ids.  Co.  (Mo.  App.)  117  S.  W.  698;  Thomasson 
v.  Mer.  Home  Town  Ins.  Co.,  114  Mo.  App. 
100,  89  S.  W.  504;  Id.  (Mo.)  116  S.  W.  1092; 
McClure  v.  Paducah  Iron  Co.,  90  Mo.  App. 
5C7.  So,  too,  it  has  been  determined  that 
the  taking  of  a  change  of  venue  by  a  defend- 
ant from  the  court  in  which  the  case  is  pend- 
ing operates  as  an  appearance  to  the  merits 
of  the  action,  and  confers  jurisdiction  over 
the  person.  Feedler  v.  Schroeder,  59  Mo. 
304;  Speer  v.  Burllngame,  61  Mo.  App.  75. 
And  likewise  an  appearance  in  the  cause  for 
the  purpose  of  setting  a  case  at  the  foot  of 
the  docket  by  agreement  operates  to  waive 
the  matter  of  jurisdiction  over  the  person  of 
defendant,  and  confers  jurisdiction  upon  the 
court  to  proceed,  if  the  court  is  possessed  of 
jurisdiction  over  the  subject-matter.  Orear 
v.  Clougb,  52  Mo.  55.  It  has  been  decided, 
too,  In  several  cases  that,  where  it  appears 
the  defendant  consented  or  agreed  to  a  con- 
tinuance of  a  cause  from  one  term  to  anoth- 
er, this  fact  operates  a  waiver  to  the  same 
effect,  and  confers  complete  Jurisdiction  over 
the  person  of  the  defendant  for  the  court  to 
proceed  to  Judgment.  Balsley  v.  Baisley,  113 
Mo.  544,  21  S.  W.  29,  85  Am.  St.  Rep.  726; 
Peters  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  58  Mo. 
406;  Seay  v.  Saunders,  88  Mo.  App.  478. 
These  decisions  are  conclusive  and  in  point, 
especially  those  relating  to  a  continuance 
and  resetting  of  the  cause  at  the  foot  of  the 
docket  by  agreement  of  parties.  Therefore, 
it  appearing  that  the  defendant  agreed  to  a 
resetting  of  the  cause  at  the  foot  of  the  dock- 
et, and  likewise  a  continuance  thereof,  he 
thereby  waived  his  right  to  insist  that  the 
court  was  without  Jurisdiction  over  bis  per- 
son, and  voluntarily  submitted  himself  thereto. 

The  judgment  will  be  reversed,  and  the 
cause  remanded.   It  is  so  ordered. 

REYNOLDS,  P.  X,  and  OOODE,  X,  con- 
cur. 


SUPREME  COUNCIL  OF  THE  ROYAL  AR- 
CANUM v.  HEITZMAN  et  al. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.) 

1.  Statutes  ({  263*)— Retroactive  Opeba- 
tion. 

Statutes  will  not  be  held  to  affect  transac- 
tions which  antedate  them  unless  the  intention 
of  the  Legislature  that  they  should  have  a 
retroactive  effect  is  clear,  especially  where  the 
opposite  construction  would  render  a  statute 
unconstitutional. 

I  Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S  344;  Dec.  Dig.  f  263.*] 


2.  Insurance  (|  783*)  —  Mutual  Benefit 
Societies — Certificates — Nature  of  Mem- 
ber's Interest. 

The  right  of  a  member  in  a  mutual  benefit 
society  to  the  sum  agreed  to  be  paid  at  his 
death  upon  his  certificate  is  simply  the  right 
to  appoint  a  beneficiary,  and  a  beneficiary  so 
appointed  acquires  merely  an  expectancy  which 
may  be  divested  by  the  member  changing  the 
beneficiary,  and  hence  independently  of  Rev. 
St.  1899,  t  1417  (Ann.  St.  1906,  p.  1116),  de- 
claring that  no  contract  between  a  member  of 
such  a  society  and  his  beneficiary  that  the 
beneficiary  shall  pay  the  member's  assessments 
and  dues  shall  give  the  beneficiary  a  vested 
right  in  the  benefit  certificate  or  deprive  the 
member  of  the  right  to  change  the  beneficiary, 
a  member  who  had  made  bis  wife  his  sole  bene- 
ficiary in  pursuance  of  an  alleged  agreement 
with  her  that  she  should  pay  his  dues  and  as- 
sessments and  care  for  him,  and  that  he  should 
not  change  the  beneficiary,  could  subsequently 
make  his  daughter  a  beneficiary  of  part  of  the 
certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1949;  Dec.  Dig.  |  783.*] 

3.  Insurance  (§  783*)— Mutual  Benefit  In- 
surance—Lien on  Certificate  for  As- 
sessments Paid. 

Under  the  statute,  the  wife  could  have 
no  lien  on  the  proceeds  of  the  certificate  for 
reimbursement  for  money  paid  by  her  for  as- 
sessments, dues,  and  in  caring  for  her  husband 
pursuant  to  the  agreement  prohibited  by  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1949;  Dee.  Dig.  I  783.*] 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Interpleader  by  the  Supreme  Council  of  the 
Royal  Arcanum  against  Effle  Heitzman  and 
another.  From  the  judgment,  the  mentioned 
defendant  appeals.  Affirmed. 

Bass  &  Brock,  for  appellant  J.  C  Shaner 
and  F.  H.  Bacon,  for  respondent 

GOODE,  J.  Plaintiff  Is  a  fraternal  asso- 
ciation Incorporated  under  the  laws  of  Mas- 
sachusetts, and  authorized  to  do  business  in 
this  state.  On  January  10, 1895,  Joseph  Heitz- 
man applied  for  and  received  a  certificate  of 
membership  in  plaintiff  company,  binding 
him  to  comply  with  all  the  laws,  rules,  and 
regulations  of  the  order,  and  binding  plain- 
tiff, if  he  did,  to  pay  his  children,  Bessie, 
Katy,  and  Susie,  the  sum  of  $3,000  at  his 
death.  In  1896  Heitzman  surrendered  said 
benefit  certificate  and  obtained  a  new  one 
payable  to  the  same  beneficiaries.  On  July 
20,  1901,  he  surrendered  the  second  benefit 
certificate  for  a  new  one,  payable  one-third 
to  his  wife  Effle  and  two-thirds  to  Susie 
Heitzman.  Plaintiff  alleges  the  said  sur- 
render of  the  certificates  and  issuance  of  oth- 
ers In  their  places  was  according  to  the  by- 
laws of  the  order.  On  November  9,  1905, 
Joseph  Heitzman  died,  and  plaintiff  then  be- 
came liable  to  pay  $3,000  to  his  legal  benefici- 
aries. After  his  death  Effle  Heitzman  de- 
manded the  entire  amount  of  the  benefit 
certificate,  to  wit,  $3,000,  asserting  that,  In 
order  to  comply  with  the  formalities  requlr- 
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ed  for  a  change  of  beneficiaries,  the  insured 
fraudulently  had  obtained  possession  of  the 
certificate  issued  in  her  favor  July  20,  1901. 
and  that  Susie  Heitzman  demanded  of  plain- 
tin*  $2,000,  which  she  asserted  was  payable 
to  her  under  the  terms  of  the  certificate  last 
Issued.  These  facts  were  set  up  In  a  peti- 
tion in  the  nature  of  a  bill  of  interpleader 
filed  by  plaintiff,  the  amount  of  the  certifi- 
cate was  paid  into  court,  and  plaintiff  prayed 
-  defendants  be  enjoined  from  bringing  action 
against  it  on  the  certificate,  and  be  required 
to  Interplead  for  the  money  among  them- 
selves. Pursuant  to  a  stipulation  entered  Into 
by  the  parties,  the  court  discharged  plaintiff, 
ordered  the  defendants  to  Interplead  for  the 
fund,  and  to  bring  their  certificates  into 
court  to  be  held  by  the  clerk  until  final  dis- 
position of  the  case.  Appellant  Erne  Heitz- 
man filed  her  interplea,  in  which  she  alleged 
most  of  the  facts  stated,  supra,  regarding 
transactions  between  Joseph  Heitzman  and 
the  company  until  the  date  of  the  certificate 
Issued  July  20, 1001,  alleged  the  certificate  is- 
sued to  Heitzman  in  1896,  wherein  his  three 
children  were  beneficiaries,  was  surrendered 
by  him  to  the  company  and  a  new  one  taken 
out  payable  to  her  (appellant),  pursuant  to 
an  agreement  between  her  and  him  entered 
Into  in  July,  1901;  that  she  should  pay  plain- 
tiff all  dues  and  assessments  to  fall  due,  and 
Heitzman  should  cause  a  new  benefit  certifi- 
cate to  be  Issued  by  the  company  In  which 
she  (appellant)  should  be  the  beneficiary  to 
the  amount  of  $3,000;  that  it  was  agreed  by 
the  insured  and  herself  the  former  should 
not  thereafter  change  the  beneficiary  so  that 
any  other  person  would  become  interested  in 
the  proceeds  of  the  certificate,  so  long  as  she 
should  continue  to  pay  the  dues  and  assess- 
ments and  take  care  of  said  Joseph  Heitz- 
man in  his  last  days.  Pursuant  to  said  ar- 
rangement between  her  and  Joseph  Heitz- 
man, the  latter  caused  the  certificate  Issued 
July  20, 1901,  to  be  Issued  in  said  Erne's  favor 
for  the  full  amount  of  $3,000,  and  afterwards 
she  paid  all  dues  and  assessments  accruing 
on  said  certificate  and  took  care  of  said  Heitz- 
man in  fulfillment  of  her  agreement.  On  or 
about  March  11,  1905,  said  Joseph  Heitzman, 
during  her  absence  from  their  home,  secretly 
took  said  benefit  certificate  from  her  custody 
without  her  knowledge  or  consent,  it  having 
been  delivered  to  her  under  the  contract  be- 
tween the  two.  Said  Joseph  surrendered  the 
same  and  caused  a  new  certificate  to  be  is- 
sued by  the  company,  whereby  he  attempted 
to  divest  said  Erne  of  her  vested  interest  in 
the  $3,000  and  to  make  $2,000  of  the  benefit 
payable  to  Susie,  bis  daughter,  and  only  $1,- 
000  payable  to  her,  said  Effle.  She  paid  to 
the  order  a  large  sum  of  money,  the  exact 
amount  she  could  not  state,  to  keep  up  -the 
dues  and  assessments  on  the  certificate,  and 
paid  out  also  a  large  sum  for  the  support, 
maintenance,  and  medical  treatment  of  her 
husband.  On  those  facts  and  others  cor- 
responding to  what  we  have  recited  from 
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plaintiff's  petition  appellant  prayed  tbe  court 
to  decree  the  whole  $3,000  be  paid  over  to  her, 
and  for  further  proper  relief.  Susie  Heitz- 
man moved  the  court  to  enter  Judgment  in 
her  favor  on  the  interplea  filed  by  Btfle  Heitz- 
man on  the  ground  the  facts  stated  In  said  in- 
terplea gave  said  Effle  no  right  to  more  than 
$1,000  of  the  proceeds  of  the  certificate.  This 
motion  was  sustained,  the  court  entered  judg- 
ment on  tbe  pleadings  in  favor  of  Susie  for 
$2,000  of  the  fund  and  in  favor  of  Effle  Heitz- 
man for  $1,000.  Said  Effle  (appellant)  moved 
the  court  to  arrest  the  judgment  for  various 
reasons,  the  sum  of  which  Is  she  was  enti- 
tled to  the  entire  fund  on  the  facts  stated  in 
her  interplea.  This  motion  was  overruled, 
and  she  appealed. 

A  statute  of  this  state  was  enacted  in  1897 
(Laws  1897,  p.  132)  which  concerns  the  mat- 
ter in  band.  Said  act  declared  no  contract 
between  a  member  of  a  fraternal  society  and 
his  beneficiary  that  the  latter,  or  any  one 
for  him,  should  pay  such  member's  assess- 
ments and  dues,  should  give  the  beneficiary 
a  vested  right  in  the  benefit  certificate,  or 
in  the  benefit,  or  deprive  the  member  of  the 
right  to  change  the  name  of  the  beneficiary 
and  revoke  the  certificate;  farther,  that  tbe 
money  or  other  benefit,  charity,  relief,  or 
aid  already  paid  or  to  be  paid,  provided,  or 
rendered  by  any  fraternal  association  should 
not  be  liable  to  attachment  or  execution  by 
trustee,  garnishee,  or  other  process,  and 
should  not  be  seized,  taken,  or  applied  by  any 
legal  or  equitable  process  or  by  the  operation 
of  law  to  pay  any  debt  or  liability  of  the 
certificate  holder,  or  of  any  beneficiary  named 
in  the  certificate  or  any  person  who  might 
have  a  right  thereunder.  Laws  1897,  p.  135, 
88  9,  10;  Rev.  St  1899,  {8  1417,  1418  (Ann. 
St  1906,  pp.  1116,  1117).  Appellant's  counsel 
concede  if  those  statutes  govern  the  case  they 
stand  in  the  path  of  a  recovery  by  appellant 
of  more  than  $1,000  of  the  benefit  certificate 
of  July  20,  1901,  but  they  contend  the  stat- 
utes do  not  govern,  because  to  apply  them 
would  make  them  operate  retrospectively  on 
Heitzman's  original  contract  with  the  com- 
pany in  violation  of  section  15,  art  2,  State 
Const  (Ann.  St  1906,  p.  187),  and  also  section 
30  of  said  article,  which  provides  against 
any  person  being  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  The 
idea  is  that  Heitzman  had  a  property  inter- 
est in  the  benefit  certificate  Issued  in  1895 
and  renewed  in  1896,  and  a  right  to  make  a 
contract  with  appellant  like  the  one  alleged, 
of  which  Interest  and  right  tbe  enactment 
would  deprive  him  if  held  to  affect  a  contract 
formed  prior  to  it  as  Heitzman's  was.  The 
jurisdiction  of  this  case  would  be  in  tbe  Su- 
preme Court  if  these  points  are  really  in- 
volved and  had  been  raised  properly  below; 
but  the  case  has  been  brought  here  for  de- 
cision, and  we  will  dispose  of  it,  as  we  find 
nothing  said  about  a  constitutional  question 
In  appellant's  pleading  or  her  motion  in  ar- 
rest of  Judgment   State  ex  rel.  v.  Bland  et 
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•J-,  189  Mo.  197,  88  S.  W.  28.  Statutes  will 
cot  be  held  to  affect  transactions  which  an- 
tedate them,  unless  the  Intention  of  the  Legis- 
lature for  them  to  retroact  is  clear;  and 
especially  is  this  the  rule  when  the  opposite 
construction  would  render  a  statute  uncon- 
stitutional and  void.  State  ez  rel.  v.  Thomp- 
son, 41  Mo.  25 ;  State  v.  Ferguson,  82  Mo.  77 ; 
Cooley,  Const  LUn.  pp.  255,  529.  The  certif- 
icate taken  out  by  Heltzman  in  July,  1901,  In 
favor  of  appellant,  was  dated  four  years  after 
the  act,  supra,  had  become  the  law  of  the 
state,  and  prima  facie  no  contract  could  be 
made  about  It  which  was  obnoxious  to  the 
act  It  is  to  meet  this  point  counsel  for  ap- 
pellant argue  Heltzman's  prior  certificates 
of  1895  and  1896  entitled  him  to  make  a 
contract  of  the  kind  alleged;  L  e.,  that  if  ap- 
pellant would  pay  tbe  dues  and  assessments 
accruing  to  the  society  and  take  care  of  the 
Insured,  be  never  would  change  the  benefit 
certificate  which  was  taken  out  in  her  favor. 
They  further  say  the  taking  out  of  a  new 
certificate  In  appellant's  name  in  July,  1901, 
was  not  done  in  order  to  create  a  new  con- 
tract of  insurance,  but  simply  to  follow  tbe 
mode  prescribed  in  the  society's  by-laws  for 
changing  the  payee,  and  this  is  true.  Insist- 
ing Heltzman  had  the  right  to  make  the  con- 
tract and  that  his  right  was  within  tbe  con- 
stitutional guaranties  cited,  supra,  they  ar- 
gue that  to  render  said  guaranties  effectual, 
and  make  his  right  to  contract  as  alleged 
available,  it  is  essential  to  bold  appellant 
may  set  up  the  constitutional  Immunity  of  tbe 
contract  from  Impairment  by  subsequent  leg- 
islation; that  his  right  to  agree  would  be 
valueless,  if  the  person  agreed  with  could 
acquire  no  interest  by  the  contract  because 
no  one  would  contract  with  him  in  said  event 
This  argument  perhaps,  will  be  made  clearer 
by  saying  it  is  analogous  to  the  doctrine  that 
If  an  innocent  holder  of  a  negotiable  instru- 
ment assigns  it  before  maturity  to  one  who 
has  knowledge  of  an  equity  in  favor  of  tbe 
maker,  the  latter  will  take  the  instrument 
free  from  the  equity,  not  for  his  own  sake, 
but  because  otherwise  the  innocent  holder 
would  be  deprived  of  the  full  measure  of  his 
right  to  negotiate.  Likely  the  argument 
would  be  sound  if  based  on  a  sound  premise. 
But  in  point  of  law  Heltzman  had  no  right  by 
virtue  of  bis  original  certificates  to  make  a 
contract  with  appellant  which  would  give 
her  a  vested  interest  in  the  certificate  of  1901. 
There  have  been  a  few  cases  in  this  state  in 
which  It  was  held  a  member  of  a  fraternal 
society  holding  a  certificate  providing  for 
payment  of  sick  benefits  or  funeral  expenses 
had  a  vested  property  tight  Lysaght  v. 
Ass'n,  55  Mo.  App.  538 ;  Froelich  v.  Ass'n,  93 
Mo.  App.  383;  Ludowski  v.  Society,  29  Mo. 
App.  337.  And  it  seems  in  one  or  more  states 
a  certificate  of  insurance  in  a  fraternal  order 
Is  regarded  as  a  property  Interest  of  the  mem- 
ber. Grimbley  v.  Harrold,  125  Cal.  24,  57 
Pac.  558  73  Am.  St  Rep.  19.  But  the  gener- 
al doctrine  regarding  contracts  of  the  kind 


alleged  in  appellant's  interpiea  is  that  as 
against  a  subsequent  appointee  only  an  eq- 
uity would  accrue  from  a  contract  In  favor 
of  a  beneficiary  who  had  agreed  to  pay  as- 
sessments, and  take  care  of  the  Insured  in 
consideration  of  an  irrevocable  appointment 
as  beneficiary.  Supreme  Council  v.  Tracy, 
169  111.  123,  48  N.  E.  401;  Smith  v.  Society. 
123  N.  Y.  85,  25  N.  E.  197,  9  L.  R.  A.  616; 
Leaf  v.  Leaf,  92  Ky.  167,  17  S.  W.  354.  854; 
j  Sup.  Coun.  v.  Murphy,  65  N.  J.  Eq.  60,  55 
!  Atl.  497;  Jory  v.  Sup.  Council.  105  Cal.  20, 
38  Pac  524,  26  L.  R.  A.  733.  45  Am.  St  Rep. 
!  17.  Perhaps  the  case  last  cited  stated  the 
doctrine  In  its  most  acceptable  form  when  it 
says  a  member  of  a  fraternal  order  may  so 
',  contract  with  his  proposed  beneficiary  as  to 
|  give  birth  to  equities  In  favor  of  the  latter 
i  of  such  merit  the  member  would  have  no 
'  power  to  defeat  them.  The  opinion  said,  fur- 
ther, some  authorities  declare  the  right  of  the 
beneficiary  under  these  agreements  amounts 
to  a  vested  Interest  In  the  proceeds  of  the 
certificate,  but  this  was  not  a  correct  state- 
!  ment  of  the  law,  and  tbe  matter  seemed  to 
be  rather  a  question  of  equity,  and  the 
stronger  and  better  equity  must  prevail.  The 
law  of  tbe  question  will  be  found  discussed  in 
1  Bacon,  Ben.  Soc.  (3d  Ed.)  f  306  et  seq.  We 
need  not  look  for  advice  to  outside  courts,  for 
the  case  must  be  determined  on  the  authority 
of  a  decision  of  our  Supreme  Court  on  a  cer- 
tificate and  an  agreement  about  it  antedat- 
ing tbe  statutes  supra.  Masonic  Ben.  Ass'n 
v.  Bunch,  109  Mo.  560,  19  S.  W.  25.  In  that 
case  the  member  had  designated  bis  brother 
i  and  the  latter's  heirs  as  beneficiaries  it  seems 
upon  an  agreement  with  the  brother  to  pay 
dues  and  assessments  as  they  accrued  and  ad- 
vance the  member  such  sums  of  money  as 
would  be  needed  to  support  him  during  his 
life.  So  it  was  stated  in  the  member's  will, 
and  tbe  opinion  shows  the  beneficiary  agreed 
at  least  to  pay  dues  and  assessments.  Said 
beneficiary  having  died,  one  of  his  heirs  kept 
up  the  dues,  though  the  Insured  also  attempt- 
ed to  do  so.  The  widow  and  a  son  of  the 
original  beneficiary  retained  the  certificate, 
and  the  Insured  could  not  procure  it  to  sur- 
render and  take  out  a  new  certificate  for  his 
sisters,  whom  he  desired  to  name  as  benefici- 
aries. In  this  situation  be  recited  what  pur- 
ported to  be  the  facts  in  bis  last  will,  and 
bequeathed  the  proceeds  of  the  certificate  to 
a  trustee,  directing  the  trustee  to  refund  to 
the  heirs  of  the  first  beneficiary  all  sums  the 
latter  or  heirs  bad  paid  on  the  policy,  and 
divide  tbe  remainder  of  tbe  proceeds  between 
the  two  sisters  of  the  insured.  After  the 
death  of  the  member,  the  association  filed  a 
petition  in  the  nature  of  a  bill  of  interplead- 
er, paid  the  money  into  court  and  the  heirs  of 
tbe  first  beneficiary  asserted  their  title  to 
tbe  fund,  as  did  the  trustee  designated  In  the 
will.  The  Supreme  Court  said  all  authorities 
agreed  the  right  of  the  members  of  benefit 
societies  to  sums  agreed  to  be  paid  at  death 
was  simply  the  power  to  appoint  a  benefi- 
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clary,  and  It  was  equally  well  settled  the  lat- 
ter acquired  no  vested  interest  in  the  certif- 
icate, but  simply  an  expectancy  which  might 
be  divested  by  the  member  changing  the  bene- 
ficiary ;  said,  further,  the  right  of  the  latter 
to  change  the  payee  was  not  affected  by  the 
fact  that  the  first  beneficiary  had  paid  assess- 
ments and  procured  and  retained  the  certif- 
icate. That  decision  was  pronounced  on  facts 
not  materially  unlike  those  under  review,  and 
disposes  of  the  contention  that  Joseph  Hei to- 
man's alleged  agreement  with  appellant  de- 
prived him  of  the  power  to  divert  part  of  the 
benefit  to  his  daughter.  Westerman  v.  Sup. 
Lodge,  196  Mo.  670,  787  et  seq.,  94  S.  W.  470, 
5  L.  R.  A.  (N.  S.)  1114.  The  insured  may 
estop  himself,  in  the  absence  of  a  statute,  to 
change  the  beneficiary ;  but  this  is  far  from 
saying  he  has  a  right  to  agree  not  to  change, 
which  a  statute  cannot  take  away.  1  Bacon, 
Ben.  Soc.  (3d  Ed.)  f  806,  note  4,  p.  755,  and 
notes  and  *page  756.  It  follows  the  statutes 
in  question  may  be  held  to  control  the  de- 
mand of  appellant  to  the  fund  In  question 
without  abridging  any  contractual  right  of 
Joseph  Heitzman  under  his  original  certif- 
icates. 

It  is  argued  appellant,  if  not  entitled  to  the 
whole  fund,  Is  entitled  to  reimbursement  out 
of  it  for  the  money  she  paid  for  assessments 
and  dues  and  in  taking  care  of  her  husband, 
and  the  division  between  her  and  Susie  Heitz- 
man should  be  of  the  remainder — that  she 
has  an  equity  to  said  sums.  But  for  the  stat- 
utes in  question  this  proposition  would  be 
well  taken  on  the  authorities,  including  the 
Bunch  Case,  109  Ho.,  loc.  dt  581,  19  S.  W. 
35.  But  it  is  to  be  borne  in  mind  the  con- 
tract between  her  and  her  husband  Is  alleged 
to  have  been  made  long  after  the  statute  took 
effect,  and  the  design  of  the  latter  was  to 
Invalidate  such  agreements.  Section  1417 
says  no  contract  between  a  member  of  a  fra- 
ternal association  and  his  beneficiary  that  the 
latter  or  any  person  for  him  shall  pay  the 
member's  assessments  or  dues  shall  give  the 
beneficiary  any  vested  right  In  the  certificate, 
deprive  the  member  of  the  right  to  change  the 
beneficiary,  or  revoke  the  certificate,  etc.  The 
purpose  of  this  section,  as  well  as  the  gen- 
eral policy  of  the  law,  which  is  to  prevent  the 
acquisition  of  vested  interests  in  fraternal 
policies,  would  be  frustrated  in  part  if  the 
fund  could  be  charged  with  Hens  for  money 
paid  pursuant  to  the  very  species  of  agree- 
ments the  statute  was  directed  against. 

The  judgment  is  affirmed.  All  concur. 


DAVIES  v.  BOYERS. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.) 

1.  Appeal  and  Ebbob  ({.  1010*)— Questions 
or  Fact— Credibility  of  Witnesses. 
The  credibility  of  the  witnesses,  and  the 
weight  and  value  of  their  testimony,  is  exclu- 


sively for  the  trial  court,  and  its  action  thereon 
will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  8979-8982;  Dec.  Dig.  i 
1010.*] 

2.  Appeal  and  Ebbob  (I  1010*)— Findings— 

Conclusiveness. 

Findings  of  the  trial  court,  supported  by 
substantial  evidence,  will  not  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error^  Cent  Dig.  ft  8979-3982;  Dec.  Dig.  I 

8.  Appeal  and  Ebbob  (|  695*)— Proceedings 
Not  in  Recobd— Tbanscbipt— Evidence. 
In  order  to  review  the  sufficiency  of  the 
evidence  to  support  a  verdict,  appellant's  tran- 
script must  contain  all  the  evidence;  it  not 
beta;  sufficient  to  state  in  the  abstract  what, 
in  his  opinion,  the  evidence  proved. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Ejror,  Cent  Dig.  ||  2911-2915;  Dec.  Dig.  f 

4.  appeal  and  Ebbob  (I  1133*)— Disposition 
—Affirmance — Insufficient  Pbesentation 
of  Question. 

Where  the  only  question  raised  on  appeal 
is  the  sufficiency  of  the  evidence  to  support  the 
verdict,  and  the  transcript  does  not  contain  all 
the  evidence,  judgment  will  be  affirmed  for 
failure  to  present  the  question  raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Cent  Dig.  f|  4450-4453;   Dec  Dig.  | 

Appeal  from  St  Louis  Circuit  Court;  Dan. 
D.  Fisher,  Judge. 

Action  by  Ivor  Davies  against  John  A. 
Boyera.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Wm.  A.  Kinnerk,  for  appellant  Bobt  CL 
Powell,  for  respondent 


NORTONI,  J.  This  is  a  suit  on  account 
for  labor  performed,  and  materials  furnish- 
ed, in  papering  a  residence  for  the  defend- 
ant Plaintiff  recovered,  and  the  defendant 
appeals. 

The  appeal  is  on  the  short  form  provided 
for  by  our  statute.  Section  813,  Uev.  St 
1899  (Ann.  St  1906.  p.  783).  There  is  no  tran- 
script of  the  evidence  before  us  whatever. 
If  the  testimony  was  preserved  in  the  bill 
of  exceptions,  that  document  Is  on  file  in 
the  office  of  the  trial  court  as  it  should  be, 
when  the  appeal  Is  prosecuted  on  the  short 
form,  and  is  not  here.  We  are  therefore  pre- 
cluded from  ascertaining  what  it  contains, 
if  we  were  disposed  to  look  into  it  to  dis- 
cover. Plaintiff  has  wholly  failed  to  ab- 
stract the  evidence,  or  print  it  in  full  for 
our  perusal.  There  is  but  one  point  raised 
In  appellant's  brief,  and  that  is  In  the  fol- 
lowing language:  "On  the  uncoutroverted 
evidence  in  the  case,  the  verdict  and  Judg- 
ment should  have  been  given  for  the  de- 
fendant Boyers."  It  appears  from  this  that 
we  are  called  upon  to  review  the  sufficiency 
of  the  testimony  to  support  the  verdict.  As 
said,  that  testimony  is  not  before  us,  and  we 
are  therefore  unable  to  review  It.  From 
the  very  meager  statement  found  in  appel- 
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lant's  abstract  and  brief  it  appears  to  have 
been  conceded  that  the  plaintiff  performed 
the  labor,  and  furnished  the  materials,  at 
the  price  mentioned,  and  that  he  did  this  at 
the  Instance  and  request  of  defendant  The 
only  question  In  the  case  relates  to  whether 
or  not  the  matter  of  account  had  been  ad- 
justed In  a  settlement  between  the  parties, 
Including  a  number  of  other  transactions. 
On  this  question  the  evidence  was  conflict- 
ing, and  there  Is  substantial  proof  on  either 
side  of  it  From  the  very  meager  showing 
In  appellant's  statement  and  brief  there  Is 
sufficient  to  support  the  finding  and  verdict 
for  the  plaintiff.  The  credibility  of  the  wit- 
nesses, and  the  weight  and  value  to  be  giv- 
en to  their  testimony,  Is  a  question  exclu- 
sively within-  the  province  of  the  trial  court 
This  court  will  not  review  the  action  of  the 
trial  court  in  that  behalf;  and,  If  there  ap- 
pears substantial  evidence  to  support  the 
finding.  Its  judgment  will  be  affirmed. 

However  all  of  this  may  be,  it  Is  suffi- 
cient to  say  in  this  case  that  the  defendant 
has  not  printed  and  produced  here  the  entire 
testimony,  as  he  should  have  done  If  be  de- 
sires its  sufficiency  reviewed,  for  we  are 
certainly  not  able  to  give  judgment  upon 
the  sufficiency  of  testimony  which  we  are 
not  permitted  to  read.  The  rule  Is  that 
where  the  sufficiency  of  the  testimony  to 
support  the  verdict  Is  called  Into  question, 
it  devolves  upon  appellant  to  print  the  entire 
evidence  In  the  case,  to  the  end  that  the  re- 
viewing court  may  see  and  understand  the 
matter  precisely  as  it  was  presented  to  the 
trial  court  It  Is  not  sufficient  for  counsel 
to  give  his  opinion  In  the  abstract  of  what 
the  testimony  proved  or  did  not  prove. 
When  the  testimony  is  not  fully  printed,  as 
in  this  case,  and  the  only  point  relied  upon 
is  Its  sufficiency  to  support  the  verdict  the 
judgment  should  be  affirmed  for  failure  to 
present  the  matter  to  the  reviewing  court 
In  a  manner  to  be  reviewed.  Jackson  v.  Wa- 
bash R.  R.  Co.,  85  Mo.  App.  443;  Wentz- 
vllle.  etc.,  Co.  v.  Walker,  123  Mo.  662,  27  S. 
W.  639. 

The  judgment  is  therefore  affirmed.  It  la 
so  ordered. 

REYNOLDS,  P.  X,  and  GOODE,  X,  con- 
cur. 


DH  COURCT  v.  PRENDERGAST  CONST. 

CO. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1900.) 

1.  Municipal  Corporations  (f  821*)— Per- 
sonal Injuries  —  Contributory  Negli- 
gence—Questions fob  Jury. 

In  an  action  for  personal  injuries  to  plain- 
tiff through  falling  over  an  obstruction  placed 
on  a  sidewalk  by  defendant,  the  questions  of 
plaintiff's  contributory  negligence  and  assump- 


tion of  risk  held,  under  the  evidence,  for  the 

jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1754-1756;  Dec. 
Dig.  |  821.*} 

2.  Appeal  and  Error  (f  1068*)— Harmless 
Error. 

In  a  personal  injury  action,  an  instruction 
that  the  jury  might  allow  plaintiff  for  any  ex- 
pense paid  for  medical  care  and  treatment  as 
they  might  believe  from  the  evidence  became 
necessary  in  consequence  of  the  injury  was  not 

frejudicial,  though  the  petition  only  claimed 
150  on  account  of  such  expense ;  the  evidence 
clearly  showing  that  the  total  cost  to  plaintiff 
was  $108. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  i  4228;  Dec  Dig.  f  1068.*] 

3.  Evidence  (|  555*)  — Expert  Evidence — 
Facts  Basis  of  Opinion— Expressions  or 
Pain  to  Doctor. 

In  s  personal  Injury  action,  complaints  or 
statements  of  present  symptoms  made  by  plain- 
tiff to  his  physician,  and  on  which  the  hitter's 
opinion  as  to  plaintiff's  condition  was  based, 
were  admissible  in  evidence  in  connection  with 
the  opinion  and  as  its  basis. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2376 ;  Dec.  Dig.  t  555.*] 

4.  Evidence  (§  506*)  —  Opinion  Evidence  — 
Medical  Experts. 

In  a  personal  injury  action,  a  medical  ex- 
pert was  properly  permitted  to  testify  that 
plaintiffs  condition  might  have  been  caused 
by  the  accident ;  it  not  being  an  invasion  of  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2309;  Dec  Dig.  I  506,*] 

5.  Damages  ((  158*)— Personal  Injuries  — 
Permanent  Injuries— Pleading. 

In  a  personal  injury  action,  damages  may 
be  recovered  for  permanent  injuries,  though  the 
petition  does  not  allege  that  the  injuries  are 
permanent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  442 ;  Dec  Dig.  I  158.*] 

6.  Damages  (g  131*)  —Personal  Injury— Ex- 
cessive Damages. 

Where  plaintiff's  leg  as  a  result  of  a  fall 
over  an  obstruction  placed  on  the  sidewalk  by 
defendant  was  severely  bruised,  and  he  was 
unable  to  lie  down  at  night  and  sleep  after 
the  injury,  many  nights  not  sleeping  over  four 
hours,  though  before  the  accident  he  had  slept 
soundly,  and  he  was  compelled  to  continually 
consult  doctors,  and  physicians  testified  that 
he  was  neurasthenic  and  that  such  condition 
might  have  been  caused  by  the  fall,  that  they 
found  signs  of  laceration  of  ligaments  between 
the  vertebras  at  the  lower  end  of  the  spine  and 
effusion  of  blood  there,  but  there  was  no  evi- 
dence to  prove  that  the  consequences  of  the 
injury  would  be  permanent,  or  that  plaintiff 
would  suffer  a  permanent  loss  of  virility,  a 
verdict  for  $4,500  was  excessive:  $3,500  being 
ample  compensation  for  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  8§  357-371 ;  Dec  Dig.  |  131.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo, 
H.  Shields,  Judge. 

Action  by  George  T.  De  Courcy  against  the 
Prendergast  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Judgment  affirmed. If  plaintiff  remit  $1,000, 
otherwise  reversed  and  remanded  for  new 
trial 
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A.  R.  A  Howard  Taylor,  for  appellant 
Richard  F.  Ralph,  P.  H.  Cullen,  Thos.  T. 
Fauntleroy,  and  Shepard  Barclay,  for  re- 
spondent 

GOODB,  J.  Plaintiff  asks  damages  for  a 
personal  injury  alleged  to  be  traceable  to 
defendant's  negligence  It  was  suffered  in 
a  stumble  over  an  iron  rail  extended  across 
the  sidewalk  on  the  west  side  of  Tower 
Grove  avenue,  In  the  city  of  St  Louis.  The 
rail  was  4  inches  wide  at  the  base,  3%  inch- 
es high,  and  at  an  elevation  of  8  inches 
above  the  surface  of  the  walk.  Defendant 
was  engaged  in  excavating  a  sewer  in  an  al- 
ley midway  between  Norfolk  and  Swan 
avenues,  east  and  west  thoroughfares,  and 
intersecting  Tower  Grove  avenue,  a  north 
and  south  thoroughfare.  A  machine  called  a 
"tower  wagon"  from  14  to  16  feet  long  and 
9  to  10  feet  high  was  used  in  the  work.  No 
description  imparting  a  clear  notion  of  this 
machine  is  given  In  the  testimony,  but  we 
learn  the  tower  wagon,  or  some  part  of  it 
was  moved  by  steam  power  forward  and 
backward  in  the  alley  on  two  rails  which  ex- 
tended across  the  sidewalk  of  Tower  Grove 
avenue,  as  said,  eight  inches  above  the  walk. 
Connected  with  the  tower  wagon  and  over- 
hanging the  sidewalk  six  or  seven  feet  above 
It  were  large  cans  used  to  hoist  and  carry 
the  dirt  taken  out  of  the  sewer  trench.  The 
tower  wagon,  boiler,  and  engine  stood  in  the 
driveway  of  the  street  nearer  the  east  than 
the  west  side,  but  leaving  plenty  of  room  for 
a  wagon  to  drive  between  them  and  the  east 
curb.  A  street  lamp  stood  on  that  side  of 
the  street  a  foot  or  two  north  of  the  alley, 
but  the  light  from  this  lamp  was  intercepted 
by  the  engine,  boiler,  and  tower  wagon 
standing  in  the  street  some  ten  feet  from 
the  west  curb,  and,  instead  of  a  pedestrian 
on  the  west  sidewalk  being  helped  by  the 
light  in  crossing  the  alley,  he  passed  into 
the  shadow  cast  by  said  machinery.  The  ac- 
cident happened  around  6:30  o'clock  p.  m. 
of  December  5,  1906.  Plaintiff,  who  resided 
on  Swan  avenue,  the  rear  of  his  lot  abutting 
on  the  alley  in  which  the  excavating  was  in 
progress,  was  walking  in  the  middle  of  the 
west  sidewalk  of  Tower  Grove  avenue  on  his 
way  borne  from  his  daily  work  when  he  fell. 
When  50  feet  away,  he  saw  the  engine  and 
boiler  and  the  framework  of  the  tower  wag- 
on banging  above  the  walk  and  extending 
back  into  the  alley,  and  knew  those  appli- 
ances were  used  in  digging  the  trench.  As 
he  walked  he  looked  straight  ahead  or  north- 
ward, passed  under  the  framework,  struck 
his  leg,  between  the  knee  and  ankle,  against 
the  south  one  of  the  two  rails  extended 
above  the  walk,  was  thrown  down,  and  in- 
jured. He  testified  no  danger  lamps  were 
placed  above  the  rail  to  warn  pedestrians, 
and  that  it  was  very  dark  under  the  frame- 
work, which  he  could  see,  but  could  not  see 
the  rails.  On  arising  after  bis  fall,  he  stoop- 


ed to  learn  what  had  tripped  him,  and  then 
saw  the  rails.  He  went  on  home,  not  think- 
ing his  hurt  serious,  but  awoke  in  the  night 
suffering  from  pain  in  his  head  and  back, 
was  treated  by  a  doctor  every  other  day  for 
two  or  three  weeks,  and  suffered  from  pain 
for  at  least  six  weeks.  His  leg  was  black 
with  bruises.  He  further  testified  he  had 
been  unable  to  lie  down  at  night  and  sleep 
since  the  injury;  many  nights  did  not  sleep- 
over  four  hours,  though  before  the  accident 
he  bad  slept  soundly;  had  consulted  four 
doctors  and  at  the  time  of  the  trial  was  still 
consulting  doctors;  had  consulted  one  of 
them  100  or  150  times.  Plaintiff  testified 
complete  sexual  impotency  bad  resulted  from 
the  fall.  Physicians  swore  he  was  neuras- 
thenic and  the  condition  might  have  been- 
caused  by  the  fall,  found  signs  of  lacera- 
tion of  the  ligaments  between  the  third, 
fourth,  and  fifth  lumbar  vertebrae  at  lower 
end  of  spine,  and  effusion  of  blood  there.  As 
to  his  knowledge  of  the  location  of  the  ma- 
chinery and  rails,  plaintiff  said  he  bad  seen 
the  framework  and  scaffolding  of  the  tower 
wagon  from  his  back  porch,  but  could  not 
see  the  rails  across  the  sidewalk;  that  when 
hurt  be  was  walking  straight  along  and  saw 
there  was  enough  room  for  blm  to  pass  un- 
der the  framework,  and  never  thought  of 
being  tripped  by  anything — could  not  see- 
anything  that  would  trip  him.  A  young  lady 
who  was  about  50  feet  behind  plaintiff  saw 
him  as  he  walked  ahead  of  her  until  he- 
fell  and  disappeared.  She  said  she  could 
see  the  framework  of  the  machinery  above 
the  sidewalk  for  50  feet  that  plaintiff  shout- 
ed to  her  after  he  fell  there  was  something 
across  the  walk,  and  just  before  she  reached 
the  rail  she  saw  It  as  she  was  about  to  step 
over  it  She  swore  there  were  no  lights,  and 
It  was  quite  dark  under  the  framework.  An- 
other witness  testified  she  passed  the  place 
about  half  past  6  o'clock.  It  was  dark,  and 
she  could  not  see  the  rail  until  she  got  to  it, 
and  could  not  see  what  was  on  the  sidewalk, 
and  bumped  against  the  rail.  A  man  who 
passed  there  about  8  o'clock  in  the  evening- 
said  there  were  no  lights.  The  rail  was 
about  a  foot  above  the  sidewalk,  and  "the 
machine  was  not  on  the  sidewalk  the  night 
before  plaintiff  was  injured."  When  this 
witness  got  near  the  framework,  he  saw  tbe- 
rall.  A  witness  who  conducted  a  grocery 
store  85  yards  from  the  scene  of  the  accident 
said  his  recollection  was  the  rails  were  put 
across  the  sidewalk  about  2  o'clock  in  the 
afternoon  of  the  day  of  the  accident.  The 
charge  of  negligence  in  the  petition  is  leav- 
ing the  rails  across  the  "public  street  and 
sidewalk  at  night  without  any  light  or  other 
signal  about  them  to  warn  plaintiff  or  oth- 
ers, so  that  plaintiff  and  other  pedestrians 
walking  along  said  sidewalk  would  not  trip 
and  fall  over  said  rails,  as  did  plaintiff,  to 
his  injury;  that  said  defendant,  George  G. 
Prendergast  Construction  Company,  knew 
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there  was  no  light  or  signal  as  aforesaid,  or 
that,  If  It  did  not  know,  could  and  should 
have  known  there  was  not  by  the  exercise 
of  ordinary  care  and  In  time  to  have  prevent- 
ed injury  to  plaintiff." 

1.  We  are  pressed  to  bold  the  court  below 
should  have  directed  a  verdict  for  defendant 
on  the  ground  plaintiff  was  negligent  in  en- 
deavoring to  pass  under  the  framework  of 
the  machinery  without  investigating  the  con- 
dition of  the  walk,  when,  according  to  his 
own  testimony,  it  was  so  dark  he  could  not 
see  what  was  under  the  framework,  and  to 
hold,  further,  that  in  undertaking  to  pass 
along  the  sidewalk  without  investigating,  In- 
stead of  stepping  into  the  street  and  going 
around  the  tower  wagon,  plaintiff  chose  an 
obviously  unsafe  way  when  there  was  a  per- 
fectly safe  one.  In  disposing  of  this  conten- 
tion, we  should  remember  the  jury  might 
find  defendant  was  negligent  in  obstructing 
the  sidewalk  with  rails  eight  Inches  above 
it  without  putting  out  danger  signals  to 
warn  passers-by.  Norton  v.  Kramer,  180  Mo. 
536,  79  S.  W.  699;  Perigo  v.  St.  Louis.  185 
Mo.  274.  84  S.  W.  80.  To  say  plaintiff  might 
not  proceed  along  the  sidewalk  and  pass  un- 
der the  framework  if  there  was  nothing  to 
warn  him  it  was  dangerous  to  do  so,  in- 
stead of  making  a  detour  into  the  street, 
would  deny  him  bis  legal  right  to  act  as  men 
commonly  do  under  like  circumstances.  De- 
fendant's counsel  insist  the  framework  of 
the  machinery  operated  by  defendant  was 
visible  50  feet  away,  and  was  actually  seen 
by  plaintiff,  and  this  was  sufficient  warning 
of  danger.  The  portion  of  the  machinery 
visible  to  plaintiff  was  either  out  in  the 
street,  and  hence  no  obstruction  of  the  walk, 
or  hung  so  far  overhead  one  might  pass  un- 
der it  in  safety.  The  visible  portion  did  not 
necessarily  Impart  notice  there  were  invisi- 
ble parts  across  the  walk,  and  that  they 
would  notify  a  pedestrian  of  the  latter  fact 
depended  on  a  variety  of  circumstances; 
such  as  whether  a  machine  of  the  kind  was 
always  worked  in  connection  with  rails  laid 
across  sidewalks,  whether  plaintiff  knew 
this,  whether  he  knew  in  the  particular  In- 
stance it  was  true,  and  whether,  if  he  did 
know  it.  he  was  so  remiss  in  not  remember- 
ing it  at  the  time  of  the  accident  as  to  be 
guilty  of  want  of  ordinary  care.  Generally 
speaking,  persons  walking  along  the  side- 
walks of  a  street  when  and  where  it  is  dark 
have  the  right  to  take  for  granted  the  side- 
walk Is  free  from  dangerous  obstructions; 
and.  Indeed,  must  do  so  If  they  are  to  go 
about  with  reasonable  speed  and  conven- 
ience. Coffey  v.  Carthage,  186  Mo.  573,  585, 
85  S.  W.  532.  There  might  be  circumstances 
under  which  a  traveler  would  be  careless  if 
he  did  not  grope  his  way  in  the  dark,  or  go 
into  the  street,  but  no  such  circumstances 
existed  In  the  present  case  as  would  Justify 
a  court  in  saying  plaintiff  should  have  done 
one  or  the  other  of  those  acts;  for  the  proof 


was  not  conclusive  that  he  knew  the  rails 
were  across  the  walk,  either  from  having 
seen  them  there  or  from  knowing  they  were 
an  inseparable  concomitant  of  the  tower 
wagon.  On  the  contrary,  there  was  evidence 
they  only  had  been  put  across  the  walk  a  few 
hours  before  he  fell  over  them.  To  our 
minds  this  was  a  perfectly  dear  case  for  the 
jury  on  the  questions  of  plaintiff's  contribu- 
tory negligence  and  assumption  of  the  risk, 

2.  Error  Is  assigned  on  an  Instruction 
granted  for  plaintiff  regarding  the  measure 
of  damages.  In  this  Instruction  the  Jury 
were  told  to  allow  plaintiff  in  case  a  verdict 
was  given  for  him  reasonable  compensation 
for  any  physical  or  mental  pain  or  Buffering 
which  had  resulted  directly  from  such  inju- 
ries as  the  jury  might  find  the  accident  had 
caused,  and  for  any  expense  paid  for  such 
medical  care  and  treatment  as  the  Jury  might 
believe  from  the  evidence  became  necessary 
In  consequence  of  the  injury.  The  contention 
at  this  point  Is  the  petition  only  claimed  $150 
on  account  of  medical  care  and  treatment, 
whereas  the  instruction  put  no  limit  on  the 
amount  the  jury  might  allow.  The  total 
cost  to  plaintiff  in  that  regard  was  proved 
to  have  been  $108;  and  as  the  evidence  was 
precise  on  the  issue,  and  the  jury  were  told, 
in  effect,  they  should  only  allow  so  much 
for  it  as  the  evidence  showed  was  neces- 
sarily Incurred,  omitting  to  prescribe  a  max- 
imum assessment  could  not  have  been  harm- 
ful. If  one  were  to  be  prescribed  in  the 
instruction,  it  should  have  been  the  amount 
proved  which  was  exact,  and  not  what  was 
prayed;  for  of  that  there  was  no  proof.  We 
are  cited  to  Smoot  v.  Kansas  City,  194  Mo. 
520,  92  S.  W.  363,  as  supporting  defendant's 
position;  but  in  said  case  the  petition  pray- 
ed $250  for'  medical  attendance,  and  the 
court  instructed  the  jury  they  might  allow 
$350 — a  palpable  error. 

3.  A  physician  who  attended  plaintiff  was 
asked  to  state  what  plaintiff  complained  of 
and  said  his  troubles  were,  and  what.  If 
any,  expressions  or  statements  plaintiff  made 
regarding  his  condition  and  his  suffering  or 
ailments  at  the  times  when  the  physician 
subsequently  treated  him.  In  answer  the 
witness  said  plaintiff  continually  complain- 
ed of  "misery  in  the  lumbar  region  of  the 
back  and  inability  to  sleep."  To  the  court's 
refusal  to  strike  out  this  answer  defendant 
excepted,  and  now  assigns  error  for  its  ad- 
mission. The  argument  is  this  testimony 
was  hearsay,  as  It  was  a  statement  by  the 
physician  of  a  history  of  past  symptoms  re- 
lated by  the  patient.  On  the  contrary,  it 
was  testimony  regarding  complaints  or  state- 
ments of  present  symptoms  made  by  plain- 
tiff whenever  the  doctor  treated  him.  The 
latter's  opinion  about  plaintiff's  condition 
was  based  on  them,  and  they  might  be  giv- 
en in  evidence  In  connection  with  the  opin- 
ion and  as  Its  basis.  1  Greenleaf,  Evidence 
(ICth  Ed.)  |  162b;  Barber  v.  Merrlam,  11 
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Allen  (Mass.)  822;  Insurance  Co.  t.  Mosley, 
8  Wall.  397. 19  L.  Ed.  437;  Holloway  v.  Kan- 
sas City,  184  Mo.  19,  82  S.  W.  89.  A  physi- 
cian who  examined  plaintiff  In  November, 
1908,  and  found  him  then  suffering  from 
neurasthenia  and  insomnia,  testified  his  con- 
dition could  have  been  caused  by  such  a  fall 
as  he  had  experienced,  saying  further  he 
<the  physician)  could  form  no  opinion  regard- 
ing --whether,  in  fact.  It  had  been  caused  by 
the  fall,  as  many  things  will  cause  such  a 
condition  of  health.  The  physician's  state- 
ment of  an  opinion  that  plaintiff's  symp- 
toms could  have  come  from  the  fall  was  ex- 
cepted to  and  is  said  to  have  been  an  inva- 
sion of  the  jury's  province.  We  cannot  see 
how  it  was.  As  a  medical  expert,  he  might 
testify  regarding  the  possibility  of  the  ac- 
cident leading  to  such  results,  because  the 
Jury,  when  enlightened  on  this  point,  would 
be  the  better  able  to  determine  from  all  the 
facts  in  proof,  such  as  plaintiff's  previous 
state  of  health,  the  date  of  the  onset  of  the 
supposed  symptoms,  if  they  had  in  truth 
been  felt,  whether  they  were  due  to  the 
accident  or  to  something  else.  The  question 
held  competent  in  Wood  v.  Railroad,  181 
Mo.  433.  449,  81  S.  W.  152,  was  like  the  one 
challenged  here,  and  the  precise  objection 
was  overruled  in  Turner  v.  Newburgh,  109  N. 
T.  301.  308,  16  N.  E.  844,  346,  4  Am.  St  Rep. 
453.  There  the  court  said:  "The  questions 
addressed  to  the  physicians  calling  for  their 
-opinions  as  to  whether  the  physical  condi- 
tion in  which  they  found  the  plaintiff  to  be 
upon  their  examination  of  her  could  have  re- 
sulted from  a  fall  were  not  objectionable, 
and  Infringed  upon  no  rules  of  evidence. 
We  see  no  objection  to  the  expression  of 
opinions  by  competent  medical  experts  up- 
on an  ascertained  physical  condition  of  suf- 
fering or  bad  health,  as  to  whether  that 
condition  might  have  been  caused  by  or  be 
the  result  of  a  previous  Injury." 

5.  Complaint  Is  made  that  the  jury  were 
authorized  to  allow  damages  for  permanent 
loss  of  virility,,  though  permanent  loss  of  it 
was  not  alleged.  This  point  is  without  mer- 
it Cook  v.  Railroad,  19  Mo.  App.  329;  Gold- 
en v.  Clinton,  54  Mo.  App.  100;  Lewis  v. 
Independence,  64  Mo.  App.  183. 

6.  The  last  assignment  Is  that  the  verdict 
was  unreasonably  heavy.  It  was  for  $5,000, 
of  which  plaintiff  remitted  $500.  If  his  tes- 
timony is  to  be  believed,  and  the  jury  had 
the  right  to  believe  it  the  consequences  of 
the  injury  were  severe,  but  we  find  no  evi- 
dence to  prove  they  were  permanent  The 
impotent  condition  was  testified  to  by  him- 
self, but  there  was  evidence  indicating  that 
if  it  existed,  it  was  a  part  of  his  general 
neurasthenic  state,  and  would  pass  away 
with  the  latter.  The  testimony  of  two  phy- 
sicians discredited  plaintiff's  testimony  in 
this  regard.  They  swore  they  had  examined 
him  and  detected  no  sign  of  this  infirmity, 


and  that  there  would  be  discoverable  phys- 
ical indications  if  he  was  suffering  from  it 
The  physician  who  had  attended  him  gave 
no  testimony  on  the  subject  What  Impress- 
es us  is  the  total  lack  of  evidence  to  prove 
be  was  permanently  disabled  in  this  regard. 
As  the  law  now  stands,  we  must  say  wheth- 
er the  verdict  is  excessive,  and  correct  It  if 
we  think  It  is.  Chltty  v.  Railroad,  148  Mo. 
64,  49  S.  W.  868.  In  our  opinion  $3,500  will 
be  ample  compensation  for  such  injuries  as 
the  evidence,  fairly  weighed,  shows  plain- 
tiff has  suffered. 

Wherefore,  if  $1,000  Is  remitted  from  the 
amount  of  the  judgment  below  in  10  days 
from  the  date  of  this  opinion,  the  judgment 
will  stand  affirmed;  otherwise.  It  will  be  re- 
versed, and  the  cause  remanded  for  another 
trial.  All  concur. 


In  re  WOOD'S  ESTATE. 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Coubts  (|  200%*)— Probate  Courts— Ju- 
risdiction to  Try  Title. 

In  a  proceeding  by  the  executor  for  an 
order  for  the  aale  of  realty  claimed  to  belong 
to  the  estate,  the  probate  court  bas  no  jurisdic- 
tion to  hear  and  determine  the  issue  of  title  to 
the  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  |  479;  Dec.  Dig.  |  200%.*] 

2.  Appeal  and  Erbob  (f  20*)— Grounds  or 
Appellate  Jurisdiction— Jurisdiction  or 
Lower  Court. 

Upon  appeal  from  the  probate  court,  the 
circuit  court  must  try  the  case  anew  upon  the 
same  cause  of  action,  so  that,  where  the  pro- 
bate court  bad  no  jurisdiction  to  try  an  issue 
as  to  the  ownership  of  land  sought  to  be  sold  for 
debts,  the  circuit  court  acquired  do  jurisdiction 
thereof  on  appeal  to  it,  and  hence  the  Court 
of  Appeals  would  not  have  jurisdiction  there- 
of on  appeal  from  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  20.*] 

3.  Executors  and  Administrators  (|  338*)— 
Sale— Application— Objections. 

While  the  probate  court  on  an  application 
under  Rev.  St  1899,  f  146  (Ann.  St.  1906,  p. 
384),  and  the  following  sections  relating  to  the 
sale  of  land  to  pay  debts  for  an  order  to  sell 
property  claimed  to  belong  to  the  estate,  could 
not  adjudicate  title  to  the  property,  it  could 
determine  whether  a  dispute  as  to  title  was  a 
sufficient  cloud  to  cause  the  property  to  be  sold 
at  a  sacrifice  and  refuse  the  application  if  it 
so  decided,  and,  where  others  claimed  title  to 
the  property  sought  to  be  sold,  under  a  deed 
which,  on  Its  face,  tended  strongly  to  support 
their  claim,  application  for  a  sale  waa  prop- 
erly denied. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  338.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Henry  L.  McCune,  Judge. 

In  the  matter  of  the  estate  of  Corinne  B. 
Wood.  Application  by  James  H.  Lloyd  and 
another,  executors,  to  sell  land  for  the  pay- 
ment of  debts,  to  which  Anna  W.  Harris 
and  others  objected.   From  a  Judgment  for 


•For  other  eases  sea  nni  topic  and  section  NUMBER  in  Deo.  *  Am.  Diss.  1907  to  date,  *  Reporter  Indexes 
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objectors  In  the  circuit  court  on  appeal  from 
the  probate  court,  the  executors  appeal.  Af- 
firmed. 

Albert  Young  and  Frank  Titus,  for  appel- 
lants. Gage,  Ladd  &  Small  and  Scarrltt, 
Scarrltt  &  Jones,  for  Virginia  Broadwell  and 
others. 


JOHNSON,  J.  This  proceeding  was  orig- 
inated in  the  probate  court  of  Jackson  coun- 
ty by  the  application  of  the  executors  of  the 
last  will  of  Corinne  E.  Wood  for  an  order 
to  sell  certain  real  estate  Inventoried  as  the 
property  of  the  testatrix  for  the  purpose  of 
paying  debts  and  a  legacy;  the  personal  es- 
tate being  insufficient  for  that  purpose.  An- 
na W.  Harris,  Mary  B.  Stewart,  and  Virginia 
Broadwell,  three  of  the  heirs  of  the  testa- 
trix, appeared  and  resisted  the  application 
on  the  ground  that  they  and  Mary  Wood,  an- 
other heir,  were  the  owners  In  fee  simple  of 
the  land  sought  to  be  sold.  The  probate 
court  on  final  hearing  sustained  the  objec- 
tions, and  refused  to  order  the  sale,  because 
"there  Is  doubt  as  to  decedent's  title  to  the 
property  sought  to  be  sold."  The  executors 
appealed  to  the  circuit  court,  where  a  trial 
of  the  Issues  resulted  In  favor  of  the  ob- 
jectors, whereupon  the  executors  appealed  to 
this  court 

The  land  In  question  was  Inventoried  as 
property  of  the  estate,  and  the  executors 
contend  that  it  was  owned  In  fee  simple  by 
the  testatrix  at  the  time  of  her  death,  while 
the  objectors  occupy  the  position  that  the 
testatrix  had  only  a  life  estate  In  the  land, 
with  remainder  In  the  objectors  and  Mary 
Wood.  The  solution  of  this  question  would 
depend  largely,  If  not  entirely,  on  the  con- 
struction to  be  placed  on  the  terms  of  the 
deed  on  which  the  claims  of  the  respective 
parties  must  be  founded.  That  deed  was 
executed  In  1883  by  J.  W.  Vincent  and  wife, 
then  the  owners  of  the  land,  to  James  H. 
Lloyd,  as  trustee.  The  trust  attempted  to 
be  created  therein  thus  was  expressed:  "In 
trust,  nevertheless  and  to  the  Intents  and 
for  the  uses  and  purposes  the  following,  that 
is  to  say,  In  trust  to  manage,  control  and 
demise  the  said  premises  and  every  part 
thereof  for  and  during  the  natural  life  of 
Corinne  E.  Wood,  wife  of  Joseph  M.  Wood 
of  Kansas  City,  Jackson  county,  Missouri, 
to  and  for  her  the  said  Corinne  E.  Wood's 
own  sole  and  separate  use,  benefit  and  be- 
hoof, and  In  such  manner,  form  and  way 
as  that  the  same  shall  not  be  liable  for  her 
debts  or  obligations,  or  the  debts  or  obliga- 
tions of  her  present  husband  or  of  any  hus- 
band she  may  have  In  the  future,  and  dur- 
ing her  life,  and  forever  after  her  death 
beld  free  and  discharged  from  any  right, 
claim,  or  interest  therein  or  thereto  of  her 
present  husband  and  of  any  husband  she 
may  have  In  the  future,  provided  always  If 
during  the  life  of  the  said  Corinne  E.  Wood 
she  shall  desire  the  sale  of  the  said  prem- 


ises or  any  part  thereof  and  the  investment 
of  the  proceeds  thereof  of  such  sale,  after 
payment  thereout  of  the  costs  and  expenses 
of  sale  and  investment,  In  other  real  estate, 
or  In  bonds,  national,  state,  county,  city,  or 
town,  or  In  solvent  well  secured  promissory 
notes,  then,  upon  signification  of  such  desire- 
by  said  Corinne  E.  Wood  In  writing  to  said 
party  of  the  second  part,  he  shall  be  fully 
empowered  and  authorized  and  he  Is  hereby- 
directed  to  sell  said  premises  at  and  for  the 
best  price  and  Bum  obtainable,  and  to  such 
person  or  persons  as  to  him  shall  seem  meet, 
and  execute,  acknowledge,  and  deliver  to- 
the  purchaser  or  purchasers  thereof  good 
and  sufficient  conveyance  or  conveyances  of 
the  property  sold;  and  the  proceeds  of  such 
sale  after  deducting  thereout  the  costs  and 
expenses  of  sale  and  Investment,  he  shall  as 
soon  as  practicable  reinvest  In  other  real 
estate,  or  In  bonds,  national,  state,  county, 
or  town  or  In  solvent  well  secured  promis- 
sory notes  as  he  may  deem  most  advisable, 
or  may  Invest  part  of  the  net  proceeds  In- 
other  real  estate,  and  part  In  bonds  or  notes 
as  he  may  think  proper.  In  all  cases  of 
Investment  taking  the  title  to  the  property 
purchased  to  himself,  his  heirs  and  assigns 
to  and  for  the  same  (and  no  other)  Intents, 
uses,  and  purposes,  and  under  the  same  con- 
ditions, limitations  and  restrictions  herein 
before  stated  and  expressed  with  'reference 
to  the  premises  conveyed  by  this  Indenture, 
and  take  and  receive  the  rents,  issues  and 
profits  of  the  real  estate  purchased,  and  re- 
ceive and  collect  the  interest  accruing  on 
bonds  and  notes  purchased,  and  receive  and 
collect  the  principals  thereof,  when  they  ma- 
ture, and  pay  out  such  rents.  Issues  and  prof- 
its of  real  estate  and  Interest  collected  on. 
bonds  and  notes  In  manner  and  form  and 
for  the  purposes  and  to  the  said  Corinne  E. 
Wood  as  heretofore  directed.  And  provid- 
ed, further,  that  as  often  as  the  said  Co- 
rinne E.  Wood  shall  desire  and  shall  express 
and  signify  such  desire  In  writing  to  said 
party  of  the  second  part  as  herein  before 
provided,  he  shall  be  authorized  and  Is  here- 
by directed  to  repeat  the  process  of  the  sale 
of  the  property  covered  by  this  trust  or  the 
property  which  shall  come  under  this  trust 
by  Investment  as  aforesaid  or  of  any  part 
thereof,  In  all  cases  taking  the  title  to  the 
property  purchased  by  reinvestment  to  him- 
self, his  heirs  and  assigns  to  and  for  the  In- 
tent, uses  and  purposes  and  with  the  con- 
ditions, limitations  and  restrictions  herein- 
before stated  and  expressed  In  reference  to- 
the  premises  conveyed  by  this  indenture; 
And  upon  the  further  trust,  that  the  said  par- 
ty of  the  second  part,  his  heirs  and  assigns 
shall  and  will  immediately  after  the  death 
of  the  said  Corinne  E.  Wood  convey  in  fee 
simple  to  the  children  of  the  body  of  the 
said  Corinne  E.  Wood  living  at  the  rime  of 
her  death,  or  to  the  children  of  such  children 
lawfully  begotten  per  stirpes  should  any  of 
the  children  aforesaid  die  leaving  Issue,  alt 
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real  estate  covered  by  this  trust  created  by 
this  Indenture,  whether  the  same  be  the 
real  estate  purchased  by  him  under  the  au- 
thority herein  conferred  to  sell  and  reinvest, 
and  'shall  and  will  immediately  after  the 
death  of  said  Corinne  E.  Wood  pay  over, 
assign,  transfer  and  deliver,  share  and  share 
alike,  unto  the  children  of  the  body  of  said 
Corinne  E.  Wood  living  at  the  time  of  her 
death,  or  to  the  children  of  such  children 
lawfully  begotten  per  stirpes  should  any  of 
the  children  aforesaid  die  leaving  Issue,  all 
the  bonds,  notes,  money  and  personalty  then 
■covered  by  the  trust  herein  created."  We 
do  not  find  it  necessary  to  express  our  opin- 
ion on  the  question  of  the  nature  of  the  es- 
tate the  testatrix  acquired  under  this  deed. 
We  may  concede  for  argument  (though  we 
-do  not  so  hold)  that  she  had  a  greater  es- 
tate than  one  merely  for  life,  and  therefore 
that  an  estate  in  the  land  survived  her 
which  became  subject  to  the  payment  of  her 
debts  and  of  legacies,  but,  in  the  view  of 
the  case  we  entertain,  this  concession  does 
not  support  the  argument  of  the  executors 
that  the  probate  judge  was  without  the  pow- 
er to  refuse  their  application  for  an  order 
of  sale,  though  it  might  appear  to  him  that 
a  sale  would  certainly  result  in  the  unneces- 
sary sacrifice  of  the  property,  and  conse- 
quently be  detrimental  In  the  highest  degree 
to  the  interest  of  the  estate.  The  statute 
(section  146  et  seq.,  Rev.  St.  1899  [Ann.  St 
1906,  p.  384])  contemplates  that  the  probate 
judge  shall  exercise  a  sound  discretion  in 
such  matters,  and  that  he  shall  'not  subject 
the  estate  to  unnecessary  sacrifice.  We 
agree  with  counsel  for  the  executors  that 
In  a  proceeding  by  an  executor  to  obtain  an 
order  for  the  sale  of  real  estate  claimed  as 
belonging  to  the  estate  the  probate  court 
has  no  jurisdiction  to  bear  and  determine 
the  issue  of  title.  Shields  v.  Ashley's  Adm'r, 
16  Mo.  471;  Trent's  Adm'r  v.  Trent,  24  Mo. 
807;  Jackson  v.  Magruder,  51  Mo.  65;  In 
re  Strom's  Appeal,  213  Mo.  1,  111  S.  W.  534; 
Johnson  v.  Jones,  47  Mo.  App.  237;  Cauley 
v.  Trultt,  63  Mo.  App.  356.  The  probate 
court  had  no  jurisdiction  of  the  Issue  of  the 
nature  and  extent  of  the  estate  the  testa- 
trix had  In  the  land  in  controversy,  and  nei- 
ther the  circuit  court  nor  this  court  acquir- 
ed jurisdiction  of  that  Issue  on  appeal.  It 
Is  elemental  that  on  appeal  from  a  probate 
court  the  circuit  court  must  try  the  case 
anew  upon  the  same  cause  of  action  that 
was  tried  in  the  probate  court  In  re  Es- 
tate of  Strom,  supra.  Our  lack  of  authority 
to  adjudicate  the  question  of  title  in  this 
proceeding  is  what  prompted  us  to  say  that 
we  would  express  no  opinion  on  that  sub- 
ject 

But  we  do  not  sanction  the  argument  of 
the  executors  that  the  probate  court  had  no 
discretion  to  exercise,  but  was  bound  to  or- 
der a  sale  on  application  therefor  in  proper 


form.  Though  that  court  could  not  adjudi- 
cate the  issue  of  title,  it  did  have  authority 
to  determine  whether  or  not  an  existing 
dispute  over  the  subject  of  title  was  of  suf- 
ficient gravity  to  cause  the  property  to  be 
sacrificed  if  sold  before  the  settlement  of 
the  dispute,  and,  solving  that  question  in 
the  affirmative,  to  refuse  the  application. 
The  rule  In  such  cases  thus  Is  stated  in 
Woerner  on  The  American  Law  of  Adminis- 
tration (volume  2,  p.  1128):  "Nor  can  the 
title  of  the  deceased  to  the  land  proposed  to 
he  sold  be  passed  on.  *  *  *  If  it  appear 
that  the  title  Is  disputed,  and  that,  by  rea- 
son thereof,  the  sale  would  be  made  under 
disadvantageous  circumstances,  it  is  prop- 
er to  stay  proceedings  until  the  title  may  be 
ascertained  in  a  court  of  competent  Jurisdic- 
tion." In  Valle  v.  Bryan,  19  Mo.  423,  Judge 
Scott  said:  "It  is  bad  policy  *  *  *  to 
order  sales  where  there  Is  a  doubt  about  the 
title  of  the  land  ordered  to  be  sold  when 
that  doubt  may  be  easily  removed  by  a 
suit"  And  in  Trent's  Adm'r  v.  Trent  24 
Mo.  307,  the  Supreme  Court  speaking  again 
through  Judge  Scott  said:  "This  court  has 
discountenanced  the  practice  of  selling  real 
estate  where  the  title  is  in  such  a  condi- 
tion as  must  produce  a  sacrifice  and  when 
It  can  be  made  clear  before  the  sale."  Un- 
der such  circumstances,,  the  proceedings 
should  be  delayed  until  the  title  can  be  re- 
lieved from  embarrassment  These  authori- 
ties show  jurisdiction  in  the  probate  court 
to  refuse  the  application,  on  the  ground  that 
"there  is  a  doubt  as  to  decedent's  title." 
And  there  can  be  no  question  of  the  wisdom 
of  the  ruling  of  that  court  To  force  a  sale 
of  the  land  while  the  objectors  were  assert- 
ing that  they  owned  It  In  fee  Bimple,  and 
were  resting  their  claim  on  the  terms  of  a 
deed  that  to  say  the  least  on  its  face  strong- 
ly aids  the  claim,  could  not  result  otherwise 
than  in  the  sacrifice  of  the  property.  The 
estate  would  get  nothing  out  of  It  and,  if 
the  executors  are  right  In  their  claim  that 
the  testatrix  died  seized  of  a  fee  simple  es- 
tate, the  speculative  and  venturesome  pur- 
chaser, not  her  creditors  and  legatees,  would 
profit  by  the  sale. 

The  application  is  without  merit  and 
was  rightly  refused.  The  judgment  la  af- 
firmed.  All  concur. 


MONTAGUE  v.  W.  H.  KOLKMEYER  &  CO. 
et  al.  . 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1-  Appeal  and  Ehbob  (t  907*)— Affibmahom 
— Failube  to  Show  Ebbob. 

Where  there  is  nothing  before  the  appellate 
court  for  review  but  the  petition,  answer,  reply, 
and  judgment  every  inference  in  favor  of  the 
judgment  must  be  indulged,  and  the  judgment 
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nut  be  affirmed,  unless  tbe  face  of  the  plead- 
ings affirmatively  shows  reversible  error. 

I  Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2911-2916;  Dec.  Dig.  I 

2.  Municipal  Corporations  (I  802*)— Pub- 
lic Improv ements — Contracts — Time  fob 
Performance. 

In  the  absence  from  the  ordinance  provid- 
ing for  the  improvement  of  a  street  of  some 
provision  prescribing  the  time  for  completion, 
time  Is  not  of  the  essence  of  the  contract,  al- 
though the  contract  itself  fixes  a  limit,  bat 
the  work  must  be  done  within  a  reasonable 
time,  and  tbe  time  which  both  parties  regard- 
ed as  reasonable  when  the  contract  was  made 
will  be  presumed  to  have  been  a  reasonable 
time,  but  such  presumption  is  not  conclusive, 
and,  where  subsequent  events  show  thnt  the 
time  was  not  reasonably  sufficient.  It  may  be 
extended  by  ordinance  before  the  expiration  of 
the  period  for  a  length  of  time  which  is  not 
unreasonable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  894,  895 ;  Dec.  Dig. 

8.  Municipal  Corporations  (|  8fl2*)— Pub- 
lic Improvements — Contracts — Extension 
of  Time. 

Where  the  time  allowed  for  the  completion 
of  a  contract  for  tbe  improvement  of  a  street 
is  found  to  be  too  short  by  reason  of  excessive 
rainfall,  floods,  and  continued  bad  weather,  and 
the  contract  fails  to  provide  for  an  extension 
of  time  for  such  causes,  the  time  for  the  per- 
formance of  the  contract  may  still  be  extended, 
though  the  city  need  not  do  so. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ff  894,  895;  Dec  Dig. 
{  8«2.»] 

4.  Municipal  Corporations  (§  513*)— Pub- 
lic Improvements—  Proceedings  to  Can- 
cel Special  Tax  Bills— Judgment. 

In  an  action  to  cancel  special  tax  bills  is- 
sued to  pay  for  a  street  improvement,  it  Is  not 
error  to  Include  in  the  judgment  a  finding  that 
the  tax  bills  constitute  a  valid  lien  on  plain- 
tiff's property,  for,  although  defendants  did 
not  seek  affirmative  relief,  the  effect  of  the 
judgment  in  their  favor  is  to  adjudicate  the 
Issue  of  tbe  validity  of  tjie  tax  bills. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  I  513.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; John  P.  Butler,  Judge. 

Action  by  M.  L.  Montague  against  W.  H. 
Kolkraeyer  &  Co.  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Affirmed. 

Robert  M.  Reynolds,  Virgil  Huff,  and 
Thomas  H.  Harvey,  for  appellant  A.  B. 
Hoy  and  A.  R  James,  for  respondents. 

JOHNSON,  J.  This  Is  a  suit  in  equity  for 
the  cancellation  of  certain  special  tax  bills 
Issued  by  the  city  of  Marshall,  a  city  of  the 
tblrd  class,  in  payment  of  tbe  cost  of  macad- 
amizing, curbing,  and  grading  one  of  the 
public  streets  of  that  city.  No  bill  of  ex- 
ceptions Is  in  the  record,  and  we  have  before 
us  nothing  but  the  record  proper.  A  trial  to 
the  court  resulted  In  a  judgment  for  the  de- 
fendants, and  the  cause  Is  here  on  the  appeal 
of  plaintiff. 

The  ordinance  authorising  the  Improve- 
ment, entitled  "An  ordinance  to  macadamize, 


curb  and  grade  West  Arrow  street  from  the 
center  line  of  English  avenue  to  the  west 
line  of  Benton  avenue,  in  the  city  of  Mar- 
shall, Missouri,"  was  passed  July  8,  1905. 
Its  conformity  to  the  requirements  of  the, 
statute  Is  conceded  In  tbe  pleadings,  but  Its 
provisions  are  not  pleaded.  As  there  Is  no- 
thing before  us  for  review  but  the  petition, 
answer,  reply,  and  Judgment,  every  Inference 
In  favor  of  tbe  judgment  must  be  indulged 
and  the  Judgment  must  be  affirmed,  unless 
the  face  of  the  pleadings  affirmatively  shows; 
it  to  be  Infected  with  reversible  error.  Oelts 
v.  Amsden,  125  Mo.  App.  592,  102  &  W.  1037; 
Barnes  v.  Buzzard,  61  Mo.  App.  346;  Gun- 
by  v.  Rogers.  42  Mo.  App.  465 ;  State  ex  rel. 
v.  Sanford,  181  Ma  134,  79  S.  W.  898.  We 
therefore  assume  that  the  ordinance  did  not 
specify  a  time  for  the  completion  of  the  im- 
provement It  appears  from  the  answer  that 
tbe  contract  for  tbe  work,  made  August  7, 
1905,  provided:  "That  the  work  embraced 
In  this  contract  shall  be  begun  with  ten  days 
after  this  contract  binds  and  takes  effect, 
and  shall  be  prosecuted  regularly  and  unin- 
terruptedly thereafter  (unless  the  street  com- 
missioner directs  otherwise  in  writing),  with 
such  force  as  to  secure,  on  or  before  the 
7th  day  of  December,  1905,  the  full  comple- 
tion of  all  the  work  embraced  In  this  con- 
tract, and  if  tbe  contractor  shall  fall  to  ful- 
ly complete  all  tbe  work  embraced  In  this 
contract  within  the  time  above  specified,  an 
amount  equal  to  the  sum  of  ten  ($10.00)  dol- 
lars per  day  for  each  and  every  day  there- 
after until  such  completion,  shall  be  deduct- 
ed as  liquidated  damages  for  such  breach  of 
this  contract,  from  the  amount  of  the  final 
estimate  of  such  work."  The  answer  admits 
that  the  work  was  not  completed  within  the 
time  specified  In  the  contract,  and  alleges 
that  the  failure  so  to  do  was  owing  to  un- 
favorable weather  conditions  (described  as 
an  act  of  Ood),  which  made  It  impossible  to 
prosecute  the  work  and  complete  It  In  the 
prescribed  time;  that,  before  the  expiration 
of  the  period,  to  wit  December  4,  1905,  the 
city  passed  an  ordinance  extending  tbe  time 
for  the  completion  of  the  work  to  January 
7,  1906;  that  on  January  1st  a  second  ordi- 
nance was  passed  further  extending  the  time 
to  January  17th;  that  the  work  was  com- 
pleted "within  a  very  short  time  after  the 
7th  day  of  December,  1905,  and  within  a  rea- 
sonable time  thereafter" ;  that  the  work  was 
duly  accepted  by  the  city  by  ordinance  pass- 
ed January  15, 1906;  and  that  In  making  the 
assessment  the  city  deducted  $390  as  a  pen- 
alty for  the  delay  In  the  completion  of  the 
work  beyond  the  time  fixed  In  the  contract 

The  grounds  on  which  the  validity  of  the 
assessment  is  assailed  In  the  petition  are,  to 
substance,  that  the  Improvement  was  not 
completed  In  tbe  time  required  by  the  ordi- 
nance and  contract,  and  was  not  construct- 
ed Id  conformity  to  the  specifications.  The 
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judgment  rendered  by  the  court  Is  aa  fol- 
lows: "The  court  finds  that  there  has  been 
a  substantial  compliance  with  the  terms  of 
the  contract  and  ordinance  Introduced  in 
evidence  and  under  which  the  work  of  ma- 
cadamizing, curbing,  and  grading  West  Ar- 
row street  from  the  center  line  of  English 
avenue  to  the  west  line  of  Benton  avenue, 
in  the  city  of  Marshall,  Mo.,  was  done  by 
the  defendants  Kolkmeyer  &  Co.,  the  con- 
tractor under  said  contract,  and  that  the 
tax  bill  Issued  In  payment  therefor  against 
the  property  In  said  tax  bill  and  plaintiff's 
petition  described  constitutes  a  valid  and 
subsisting  lien  against  said  property,  and 
that  plaintiff  Is  not  entitled  to  the  relief 
prayed  for.  It  Is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  plain- 
tiff take  nothing  by  this  action,  and  that  de- 
fendants go  hence  without  day,  and  re- 
cover of  plaintiff  their  costs  In  this  behalf 
expended,  and  that  execution  Issue  there- 
for." 

Plaintiff  does  not  contend  that  the  initial 
ordinance  fixed  the  time  for  the  completion 
of  the  work,  but  does  Insist  that  the  time 
allowed  in  the  contract  was  reasonable,  that 
the  delay  beyond  that  time  was  unreason- 
able, and  that  the  reason  for  the  delay  al- 
leged In  the  answer,  Instead  of  showing  that 
the  extensions  of  time  granted  by  the  city 
were  necessary  and  reasonable,  demonstrate 
to  the  contrary  that  they  were  unnecessary 
and  unreasonable.  In  the  absence  from  tbe 
ordinance  of  a  provision  prescribing  the  time 
limit  in  which  the  Improvement  should  be 
completed,  time  was  not  made  of  the  essence 
of  the  contract,  though  the  contract  itself 
fixed  a  limit.  In  such  cases  the  rule  Is  that 
the  work  must  be  done  within  a  reasonable 
time,  and  the  presumption  should  be  In- 
dulged that  the  time  stated  In  the  contract 
Is  a  reasonable  time,  for  manifestly  the  par- 
ties themselves  so  regarded  it  when  they 
made  the  contract  This  presumption  Is  not 
conclusive,  and,  where  tbe  subsequent  facts 
demonstrate  that  the  time  allotted  was  not 
reasonably  sufficient  for  the  work,  tbe  time 
may  be  extended  by  ordinance  enacted  be- 
fore the  expiration  of  the  period,  provided 
always  that  the  whole  time  allotted  must 
not  exceed  the  limit  of  a  reasonable  time. 
So  much  has  been  said  on  this  subject  in 
recent  decisions  of  courts  of.  last  resort  In 
this  state  that  we  content  ourselves  with  a 
mere  statement  of  the  rules  now  considered 
as  well  settled.  Heman  v.  Gilliam,  171  Mo. 
258,  71  8.  W.  103 ;  Allen  v.  Labsap.  188  Mo. 
092,  87  S.  W.  026;  Hund  v.  Rackllffe,  192 
Ma  812,  91  8.  W.  600;  Curtice  v.  Schmidt, 
202  Mo.  708.  101  S.  W.  61 ;  Avers  v.  Scbmohl. 
86  Mo.  App.  849;  Brlgham  v.  Hickman  (Mo. 
App.)  116  S.  W.  449.  The  first  ordinance  ex- 
tending the  time  was  parsed  before  the  expi- 
ration of  the  period  fixed  In  tbe  contract, 
and  tbe  second  ordinance  was  passed  before 
the  expiration  of  the  first  extended  period. 
We  must  begin  with  the  presumption  that 


these  legislative  acts  were  properly  and  law- 
fully performed,  and  must  cast  the  burden 
on  plaintiff  of  showing  that  the  time  ulti- 
mately allowed  by  the  city  for  the  comple- 
tion of  the  work  was  unreasonably  long. 
Plaintiff  seeks  to  escape  this  burden  by 
pointing  to  the  reasons  assigned  in  the  an- 
swer as  admissions  that  the  time  granted  in 
the  extension  ordinances  was  unreasonable. 
The  allegations  of  the  answer  are  to  the  ef- 
fect that  excessive  rainfall,  floods,  and  con- 
tinued bad  weather  rendered  Impossible  tbe 
doing  of  the  work  In  the  time  prescribed  In 
the  contract  In  other  words,  natural  caus- 
es against  which  ordinary  foresight  and  pru- 
dence could  not  have  guarded  made  unrea- 
sonable what  appeared  as  a  reasonable  time 
when  the  contract  was  made. 

That  this  reason  afforded  good  ground  for 
the  enactment  of  the  extension  ordinances  Is 
a  proposition  not  now  open  to  serious  ques- 
tion. It  Is  in  accord  with  tbe  decision  of  the 
Supreme  Court  in  Hund  v.  Rackllffe,  supra, 
and  of  this  court  In  Brlgham  v.  Hickman, 
supra.  In  tbe  first  of  these  cases,  It  was 
said:  "But  where,  for  any  good  reason 
shown,  as  tbe  Inability  of  the  contractor  to 
procure  a  portion  of  the  materials  necessary 
for  the  doing  of  the  work,  as  appears  In  this 
case,  the  work  cannot  be  completed  within 
the  contract  time,  it  would  be  a  narrow, 
strained,  unnatural,  and  unreasonable  con- 
struction of  the  law  to  hold  that  tbe  munic- 
ipal assembly  had  not  tbe  power  during  the 
life  of  the  contract  to  extend  the  time  for 
the  completion  of  the  work ;  for  such  act  of 
the  municipal  authorities  would  be  a  legiti- 
mate determination  of  what  constitutes  a 
reasonable  time,  and,  as  no  appreciable  dam- 
ages could  thereby  ensue  to  the  property 
owner  by  the  extension,  tbe  courts  will  not 
Interfere  with  the  legislative  determination 
of  tbe  reasonableness  of  the  time  for  the 
completion  of  the  work.  Tbe  exact  question 
here  involved  does  not  seem,  heretofore,  to 
have  been  adjudicated  by  this  court,  but 
similar  conclusions  to  those  here  reached 
have  been  announced  by  other  tribunals 
(Rose  v.  Trestrall,  62  Mo.  App.  357;  Sparks 
v.  Land  Co.,  99  Mo.  App.  489,  74  S.  W.  120; 
Jenkins  ▼.  Stetler,  118  Ind.  275,  20  N.  B. 
788,  and  the  rule  here  laid  down  Is  within 
tbe  spirit  and  meaning  of  tbe  decision  of 
this  court  In  Nelll  v.  Gates,  152  Mo.,  loc  clt 
592,  54  S.  W.  460."  And  In  the  Brlgham 
Case  we  said :  "It  appears  that  the  weather 
conditions  that  winter  rendered  It  imprac- 
ticable, If  not  impossible,  to  prosecute  work 
of  that  character  for  a  period  unusually 
long,  and  that  defendant  availed  himself  of 
every  opportunity  to  expedite  the  work.  If 
he  did  all  that  might  have  been  done  by  an 
ordinarily  diligent  and  competent  person, 
under  the  conditions  that  obtained — and  we 
think  he  did— it  logically  follows  that  the 
time  consumed  by  him  In  the  prosecution  of 
the  work  was  reasonable."  Following  these 
cases,  we  must  hold  that  plaintiff  has  failed 
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to  show  that  the  time  allowed  for  and  con- 
sumed in  doing  the  work  was  unreasonable. 
The  position  of  plaintiff  In  his  argument 
that  the  time  could  not  be  extended  because 
of  the  failure  of  the  contract  to  provide 
against  delays  resulting  from  unforeseen 
and  unavoidable  natural  causes  is  not  ten- 
able. We  acknowledge  the  rule  that  "to 
excuse  nonperformance  of  a  contract  the 
contingency  occasioning  the  nonperformance 
must  be  provided  against  In  the  original  con- 
tract" McQulddy  v.  Brannock,  70  Mo.  App. 
635;  Rose  v.  Trestrail,  62  Mo.  App.  356; 
Cochran  v.  Railway,  131  Mo.  607,  83  S.  W. 
177.  The  city  might  have  invoked  that  rule 
as  a  ground  for  refusing  to  extend  the  time, 
but  it  did  not  choose  to  do  so,  and,  instead, 
exercised  the  power  given  it  by  law  to  con- 
tract with  the  contractors  for  a  reasonable 
time  for  tbe  performance  of  the  contract  It 
must  be  borne  In  mind  that  the  initial  ordi- 
nance Itself  by  implication  prescribed  a  rea- 
sonable time  for  the  work,  and,  to  the  ex- 
tent tbat  the  contract  unnecessarily  shorten- 
ed tbat  time,  tbe  city  had  authority  to  give 
Cull  effect  to  tbe  ordinance. 


Point  Is  made  that  the  court  erroneously 
Included  In  the  Judgment  a  finding  that  the 
tax  bill  constituted  a  valid  and  binding  Hen 
on  plaintiff's  property.  The  absence  in  the 
answer  of  a  prayer  for  affirmative  relief  is 
tbe  principal  basis  for  this  objection.  The 
judgment  does  not  give  defendants  any  af- 
firmative relief.  Tbe  primary  issue  present- 
ed by  the  pleadings  was  the  question  of  the 
validity  of  tbe  tax  bill.  Necessarily,  in  giv- 
ing a  verdict  for  the  defendants,  the  court 
was  compelled  to  find  that  the  tax  bill  was 
a  valid  Hen,  and  such  finding  entered  into 
and  became  a  part  of  tbe  judgment  regard- 
less of  whether  or  not  it  was  made  to  appear 
on  tbe  face  of  the  recorded  judgment  No 
good  reason  is  perceived  for  saying  tbat  the 
court  should  have  omitted  the  finding  from 
the  judgment  entered.  Though  defendants 
do  not  seek  affirmative  relief  in  this  action, 
one  of  the  effects  of  the  judgment  In  their 
favor  rendered  on  final  hearing  is  to  adju- 
dicate the  issue  of  the  validity  of  the  tax 
bill.  Paving  Co.  v.  Field,  132  Mo.  App.  628, 
97  S.  W.  179. 

The  Judgment  is  affirmed.  All  concur. 
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CITY  OP  KIRKWOOD  et  aL  t.  ALLEN. 

(St.  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.) 

Officehs  (f  83*)— Books  awd  Documents— 

Replevin  bt  Successor. 

A  city  revenue  collector  having  resigned,  to 
take  effect  at  once,  the  resignation  was  accepted 
by  the  mayor,  and  another  man  appointed  to  the 
vacancy,  confirmed,  and  duly  qualified.  The 
former  collector  refused  to  discharge  the  duties 
of  his  office  after  bis  resignation,  and  refused 
to  give  up  the  books  of  the  office,  on  the  ground 
that  his  successor  was  not  legally  appointed. 
held,  that  the  books  were  properly  replevied. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  {  83.*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  McElhinney,  Judge. 

Replevin  by  toe  City  of  Kirkwood  and  an- 
other against  Hiram  H.  Allen  to  recover  pub- 
lic books.  From  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

This  case  was  tried  and  submitted  on  an 
agreed  statement  of  facts,  by  which  It  ap- 
pears that  defendant  was  duly  elected  col- 
lector of  the  revenue  for  the  city  of  Kirk- 
wood, a  city  of  the  fourth  class,  at  the  gener- 
al election  in  April,  1906,  for  a  term  of  two 
years,  qualified,  gave  bond,  and  entered  upon 
the  duties  of  his  office,  and  continued  to  per- 
form the  duties  of  the  office  until  the  close 
of  business  on  the  evening  of  October  18, 
1906.  According  to  the  custom  of  all  other 
city  collectors  of  the  city  of  Kirkwood,  de- 
fendant kept  the  books  and  papers  of  the  of- 
fice In  his  drug  store,  where  he  performed 
the  duties  of  his  office.  On  the  19th  of  Octo- 
ber, 1906,  defendant  resigned,  handing  his 
resignation  to  the  mayor,  as  follows:  "I  here- 
with tender  my  resignation  as  collector  of 
the  revenue  of  the  city  of  Kirkwood,  same  to 
take  effect  at  once."  Thereupon  the  mayor 
Indorsed  on  it:  "Accepted  and  appoint  to  fill 
vacancy,  to  serve  until  next  election,  Mr.  B. 
F.  Andrae."  This  was  signed  by  the  mayor, 
bore  date  October  19,  1906,  and  on  the  same 
date  was  filed  with  the  city  clerk  of  the  city, 
and  on  that  same  date  the  mayor  submitted 
the  name  of  the  plaintiff,  Andrae,  to  the  board 
of  aldermen  of  the  city  for  confirmation,  the 
appointment  was  confirmed  and  approved  by 
the  unanimous  vote  of  the  board,  whereupon 
Andrae  took  the  oath  of  office  and  gave  bond, 
which  was  approved  according  to  law,  and 
was  duly  commissioned  collector  of  the  rev- 
enue of  the  city.  It  is  part  of  the  duty  of  the 
city  collector  of  Kirkwood  to  make  monthly 
reports,  and  defendant  complied  with  this 
provision  promptly  on  the  1st  of  each  month 
during  his  Incumbency,  down  to  and  Including 
the  1st  of  October,  1906;  the  report  being  on 
printed  forms  and  the  forms  reading,  "I  here- 
with report  the  following  collections  for  the 
month  ending,"  naming  the  last  day  of  the 
previous  calendar  month.  On  October  18, 
1906,  defendant  made  up  his  report  on  the  usu- 
al blank,  instead,  however,  of  leaving  it  to  read 


"for  the  month  of  October,"  he  amended  it  to* 
make  It  read,  "I  herewith  report  the  follow- 
ing collections  for  my  term  ending  to-day,  Oc- 
tober 18,  1906,"  and  thereupon  drew  a  check 
for  1242.38,  payable  to  the  city  treasurer,  for 
the  balance  shown  by  the  report  as  due  by  him 
to  the  city.  From  the  close  of  business,  Octo- 
ber 18, 1906,  until  October  22, 1906,  defendant 
declined  to  receive  payment  of  taxes  and  mu- 
nicipal electric  light  and  municipal  water  bills, 
and  no  payments  of  these  were  offered  or 
made  to  him  as  collector  thereafter.  After  the 
appointment  and  qualification  of  Andrae,  tbe 
city  of  Kirkwood  and  Andrae  made  demands 
on  defendant  for  the  books,  papers,  etc,  men- 
tioned In  the  amended  petition  and  in  tbe  re- 
turn of  the  officer  who  served  the  writ  of  re- 
plevin; but  defendant  refused  to  surrender 
any  of  them,  claiming  that  Andrae  was  not 
collector.  Whereupon  this  suit  in  replevin 
was  brought  for  possession  thereof.  They 
were  taken  out  of  the  possession  of  defend- 
ant by  the  sheriff,  and  by  him  turned  over  to 
the  plaintiffs.  On  March  5, 1907,  tbe  board  of 
aldermen  of  the  city  of  Kirkwood  passed  an 
ordinance,  which  was  duly  approved  by  the 
mayor,  providing  for  the  election  of  a  city 
collector  for  the  term  of  one  year,  the  elec- 
tion to  be  held  April  2, 1907,  and  at  the  same 
time  passed  another  ordinance  for  the  elec- 
tion of  four  aldermen  of  the  city,  the  election 
to  be  held  on  the  2d  of  April,  1907;  and  It 
was  agreed  in  tbe  stipulation  that  the  elec- 
tion was  held,  and  at  that  election  one  Crut- 
slnger  was  elected  collector  for  the  term  of 
one  year,  or  until  the  regular  election  for 
that  office,  which  would  occur  In  April,  1908; 
the  term  of  office  of  collector  of  the  city  of 
Kirkwood  being  two  years  and  at  the  same 
election  four  aldermen  being  also  elected  for 
a  term  of  two  years. 

At  the  close  of  the  testimony  tbe  court 
gave  the  following  instructions:  First,  that 
under  the  pleadings,  and  the  agreed  state- 
ment of  facts,  plaintiffs  were  entitled  to  recov- 
er against  the  defendant  and  retain  posses- 
sion of  the  property  seized,  with  costs;  sec- 
ond, that  defendant  as  city  collector,  having 
received  and  having  In  and  upon  his  private 
premises  the  records  and  paraphernalia  of 
his  office  for  the  purpose  of  his  office,  and 
having  resigned,  and  after  acceptance  of  his 
resignation  having  refused  to  accept  money 
offered  him  as  collector  by  taxpayers  and 
customers  of  the  municipal  water  and  light 
department,  which  it  was  the  collector's  duty 
to  receive,  and  having  refused  to  transact  the 
business  of  such  office,  or  to  deliver  back  to 
the  city  or  the  city's  officers  or  agents  the 
things  aforesaid,  had  converted  and  was  un- 
lawfully detaining  the  same;  and,  third,  that 
for  the  purposes  of  filling  vacancies  the  term 
"general  municipal  election,"  In  section  5920, 
Rev.  St  1899  (Ann.  St  1906,  p.  2990),  In- 
cludes the  annual  election  throughout  such 
cities  for  aldermen  In  all  the  wards  thereof, 
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required  by  lection  6910,  Rev.  St  1898  (Ann. 
St  1906,  p.  2994).  Judgment  was  accordingly 
entered  for  plaintiffs.  The  defendant  in  dne 
time  filed  his  motion  for  a  new  trial,  which 
being  overruled,  and  exception  duly  saved, 
he  has  brought  the  case  here  by  appeal,  as- 
signing as  errors  that  under  the  agreed  state- 
ment of  facts  and  the  law  the  judgment 
should  have  been  rendered  for  defendant  for 
the  return  of  the  property  replevied,  and 
that  the  court  had  erred  In  giving  the  three 
Instructions  above  referred  to. 

R.  H.  Stevens  and  J.  R.  Nolte,  for  appel- 
lant Albert  B.  Chandler  and  E.  R.  Chappell, 
for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  According  to  the  agreed  statement 
of  facts,  defendant  resigned  on  the  18th  of 
October,  his  resignation  to  take  effect  "Im- 
mediately," as  he  stated.  It  was  forthwith 
accepted  by  the  mayor,  and  another  man  ap- 
pointed to  the  vacancy,  who  duly  qualified; 
his  bond  and  appointment  being  approved 
by  the  board  of  aldermen.  Thereafter  de- 
fendant refused  to  discharge  the  duties  of  his 
office,  but  at  the  same  time  refused  to  sur- 
render to  his  successor,  or  to  the  city,  the 
property  of  the  city  In  his  hands,  pertaining 
to  the  office.  The  excuse  that  defendant 
makes  for  this  somewhat  extraordinary  con- 
duct on  his  part  is  that  having  been  elected 
for  a  term  of  two  years  in  the  first  Instance, 
no  election  could  be  regularly  held  for  the 
office  of  collector  until  the  expiration  of  two 
years  from  the  date  of  his  election,  and  that 
It  was  the  duty  of  the  mayor,  instead  of  ap- 
pointing some  one  to  the  vacancy,  to  have 
forthwith  called  a  special  election  to  fill  the 
vacancy  which  he  had  created.  Suppose  that 
were  so,  what  would  become  of  the  collection 
of  the  revenue  of  the  city  and  of  its  papers 
in  the  Interim?  Defendant's  resignation  had 
no  saving  clause  In  it.  It  was  peremptory, 
was  to  take  effect  immediately  and  it  was  bo 
accepted.  According  to  defendant's  own  theo- 
ry, if  the  mayor  had  "forthwith"  called  a 
special  election,  there  would  necessarily  have 
been  an  Interval  between  the  date  of  issue  of 
the  call  and  the  date  of  holding  the  election. 
In  the  Interim  the  city  would  have  been  with- 
out an  officer  to  discharge  the  duties  which 
the  agreed  statement  of  facts  shows  the  de- 
fendant refused  to  discharge — that  of  collect- 
ing the  revenues  as  they  were  tendered  to 
him  from  day  to  day  by  the  taxpayers  of  the 
city,  nor  would  the  public  archives  of  the 
office  have  been  In  any  lawful  custody.  Such 
a  condition  would  be  Intolerable.  A  regular 
election  was  to  be  held  for  one-half  the  mem- 
bers of  the  board  of  aldermen  on  the  2d  of 
April,  1907,  the  board  being  composed  of 
eight  members,  four  to  be  elected  annually 
for  a  term  of  two  years,  and  that  was  within 
six  months  of  the  date  at  which  defendant 
had  tendered  his  resignation.   The  law  and 


ordinance,  therefore,  vested  in  the  mayor  au- 
thority to  appoint  a  collector  pending  that 
election,  for  a  vacancy  occurring  within  six 
months  thereof,  as  was  the  case  here.  The 
appointment  of  the  plaintiff  Andrae  was  reg- 
ularly made,  was  made  In  accordance  with 
law,  and  on  what  we  consider  a  legal  pro- 
ceeding. Having  no  substantial  foundation 
and  no  possible  justification  for  retaining  the 
public  documents,  defendant  insisted  on  put- 
ting the  city  and  its  authorities  to  the  cost 
and  trouble  and  Inconveniences  of  this  suit 
The  judgment  of  the  circuit  court  Is  affirm- 
ed. All  concur. 


BROWN  v.  McDANIEL. 
(St  Louis  Court  of  AopMl*-  Missouri,  June  22, 

Tbial  (I  41*) — Conduct  ot  Tbiai>-Excl.u- 
sion  or  Witnesses— Discretion  or  Copbt. 
Counsel  are  not  charged  with  seeing  to  the 
execution  of  an  order  requiring  absence  of  wit- 
nesses from  the  courtroom  while  other  witness- 
es are  testifying,  the  enforcement  thereof  rest- 
ing entirely  with  the  court,  and  It  was  error  to 
exclude  witnesses  for  defendant  where  they  fail- 
ed to  obey  such  an  order  because  of  a  misun- 
derstanding thereof,  in  the  absence  of  any  show- 
ing that  defendant  s  attorneys  were  chargeable 
with  anything  more  than  neglect  to  personally 
attend  to  the  execution  of  the  order. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  105;  Dec.  Dig.  J  41.*] 

Appeal  from  Circuit  Court  Franklin  Coun- 
ty; Root  S.  Ryors,  Judge. 

Action  by  William  J.  Brown  against  Joel 
McDanlel.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded. 

James  Booth  and  J.  E.  Meyerselck,  for  ap- 
pellant Jesse  H.  Schaper,  for  respondent. 


REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace  on  an 
account  for  work  and  labor  done  under  con- 
tract by  plaintiff  with  defendant  to  dig  a 
well  on  the  premises  of  defendant  Plaintiff 
Introduced  his  evidence  and  rested.  Defend- 
ant in  support  of  the  Issues  on  his  part  in- 
troduced a  witness  who,  after  being  sworn, 
was  asked  by  counsel  for  plaintiff  whether 
he  was  In  the  courtroom  while  the  testimo- 
ny was  being  taken.  He  answered  that  he 
had  been.  Counsel  for  plaintiff  thereupon 
objected  to  his  testifying,  on  the  ground  that 
he  was  disqualified  In  not  having  complied 
with  the  order  of  the  court  made  In  regard 
to  witnesses  remaining  out  of  the  courtroom. 
The  court  asked  the  witness  why  he  had  not 
gone  out  Witness  said  that  he  did  not  know 
that  the  court  wanted  the  witnesses  for  the 
defendant  to  go  out  and  that  he  had  been 
in  the  courtroom  during  the  whole  of  the 
trial;  did  not  know  that  he  was  ordered  to 
go  out;  that  there  was  some  question  asked 
if  It  was  defendant's  witnesses  that  should 
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go.  Whereupon  the  court  remarked  that  It 
bad  called  the  attention  of  counsel  to  tbe 
matter  when  the  order  was  given,  and  was 
of  tbe  opinion  that  counsel  was  asked  to  use 
diligence  to  keep  the  witnesses  out  Coun- 
sel for  defendant  replied  that  all  the  dili- 
gence he  could  use  was  to  see  them,  but  that 
he  was  sitting  at  the  counsel  table  with  hb) 
back  to  the  witnesses,  and  In  addition  to  that 
he  did  not  know  the  witnesses  of  his  client 
Whereupon  the  court  said:  "It  Is  clear  now 
that  the  witness  did  not  seem  to  understand 
the  order  of  tbe  court"  Counsel  for  defend- 
ant remarked  that  be  did  not  know  tbe  wit- 
ness was  back  there,  to  which  the  court  re- 
plied that  It  was  the  duty  of  counsel  to  see 
to  that;  that  by  counsel's  own  conduct  the 
court  thought  he  had  permitted  his  witnesses 
to  remain  in  the  courtroom.  Counsel  replied 
that  If  be  had  seen  the  witnesses  be  would 
not  hare  known  them.  Whereupon  tbe  court 
said  that  be  bad  called  attention  to  the  fact 
that  some  of  the  witnesses  were  not  going 
out  and  that  It  was  tbe  duty  of  counsel  to 
see  that  tbe  order  was  complied  with.  The 
court  thereupon  ruled  that  this  witness 
should  not  be  allowed  to  testify.  This  same 
thing  occurred  in  reference  to  five  or  six  oth- 
er witnesses  produced  by  the  defendant  In 
fact  ail  of  bis  witnesses,  so  that  the  only 
testimony  Introduced  and  given  at  tbe  trial 
by  tbe  defendant  was  his  own.  The  offer  of 
counsel,  as  to  what  he  expected  to  prove  by 
these  witnesses  whose  testimony  was  exclud- 
ed, shows  that  It  was  material  and  covered 
all  of  defendant's  case,  and,  if  true,  tended 
to  confirm  the  defendant's  version  of  the 
contract  between  himself  and  plaintiff  as  to 
the  digging  of  the  well. 

While  very  wide  latitude  of  discretion  Is 
committed  to  the  trial  Judge  hi  matters  of 
this  kind,  pertaining  to  the  conduct  of  the 
trial,  the  extent  of  that  discretion  In  this 
matter  of  exclusion  of  testimony  has  been 
expressly  passed  on,  as  we  think,  In  very 
much  such  manner  as  was  exercised  in 
tbe  case  at  bar.  Judge  Napton,  In  Keith 
v.  Wilson,  6  Mo.  435,  at  page  441  (85  Am. 
Dec.  443),  passing  on  tbe  discretion  which 
might  be  exercised  by  the  court  in  tbe 
exclusion  of  witnesses,  while  admitting  that 
It  was  very  much  a  matter  in  the  discre- 
tion of  the  trial  court  held  that  the  cir- 
cumstances which  must  control  this  discre- 
tion are  well  settled;  that  If  it  appearB  that 
the  witness  has  disobeyed  the  order  of  the 
court  as  to  absence  from  the  courtroom  by 
the  consent  or  procurement  of  the  party  the 
court  may  very  properly  exclude  blm  from 
testifying  as  a  witness.  "In  some  cases,"  says 
Judge  Napton,  "where  tbe  witness  has  been 
contumacious  and  purposely  transgressed  the 
order,  this  circumstance  has  been  held  sum- 


US 

clent  to  justify  the  court  In  excluding  him. 
But"  says  the  Judge,  "I  have  seen  no  case 
In  which  it  appeared  that  the  disobedience  of 
the  witness  was  owing  to  his  misapprehen- 
sion of  tbe  object  or  nature  of  the  order,  and 
where  neither  the  party  nor  his  counsel  were 
privy  to  sucb  disobedience,  In  which  the 
court  has  been  held  warranted  In  excluding 
the  witness.  Indeed,  If  such  an  Inflexible 
rule  did  exist  In  any  of  the  courts  of  this 
country,  It  might  well  be  questioned  whether 
It  would  not  be  sounder  policy  to  sacrifice 
the  practice  altogether,  rather  than  endanger 
more  vital  principles  than  can  be  involved 
in  the  blind  adhesion  to  a  rule  of  court 
however  reasonable  and  right  in  ordinary 
cases."  This  case  is  cited  in  O'Bryan  r.  Al- 
len, 95  Mo.  68,  8  S.  W.  225,  and  Judge  Black, 
who  delivered  the  opinion  in  the  case,  after 
quoting  2  Best  on  Evld.  (Morgan's  Notes)  { 
636,  that  "a  witness  who  disobeys  such  an 
order  Is  guilty  of  contempt  but  the  Judge 
cannot  refuse  to  hear  his  evidence,  although 
the  circumstance  is  matter  of  remark  to  the 
Jury,"  concludes  that  any  other  rule  would 
put  it  In  tbe  power  of  a  hostile  witness  to 
deprive  a  party  of  his  evidence;  "that  tbe 
better  rule  Is  that  it  is  reversible  error  to  ex- 
clude a  witness  who  has  disobeyed  the  order, 
unless  the  party  or  his  attorney,  calling  the 
witness,  has  been  party  or  privy  to  the  viola- 
tion of  the  order."  These  were  great  Jurists.  ■ 
Their  decisions  are  not  to  be  lightly  brush- 
ed away. 

Under  the  facts  In  this  case  we  cannot  see 
that  tbe  witnesses  themselves  remained  In 
the  courtroom  in  any  contumacious  spirit 
or  from  any  other  cause  than  misapprehen- 
sion of,  or  failure  to  understand,  the  order 
of  the  court  Nor  can  we  say  that  counsel 
for  defendant  Is  chargeable  with  anything 
more  serious  than  a  want  of  diligence  in  see- 
ing to  the  execution  of  the  order  of  the  court 
Nor  do  we  hold  that  counsel  was  chargeable 
even  with  that;  our  understanding  being 
that  the  enforcement  of  its  orders  is  en- 
tirely with  the  court  Itself,  through  Its  own 
ministerial  officers,  the  sheriff  and  his  depu- 
ties, or  the  court  bailiff.  In  the  absence  of 
any  showing  whatever  that  the  attorneys 
for  the  defendant  were  chargeable  with  any- 
thing more  than  neglect  to  personally  at- 
tend to  the  execution  of  the  order  of  tbe 
court,  we  are  compelled  to  say  that  the 
learned  Judge,  In  excluding  the  witnesses  of- 
fered from  testifying  for  the  reasons  stated 
by  him,  exceeded  the  discretionary  power  of 
the  court  As  reluctant  as  we  are  to  Inter- 
fere with  the  exercise  of  Judicial  discretion, 
we  are  compelled  to  do  so  In  this  Instance. 

The  Judgment  of  the  circuit  court  of 
Franklin  county  Is  reversed,  and  the  cause 
remanded.   All  concur. 
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DANDO  et  al.  v.  HOME  TELEPHONE  CO. 

(St  Louis  Court  of  Appeals.   Missouri.  June 
22,  1909.) 

1.  Appeal  and  Ebbob  (5  699*)— Record— In- 
structions—Review. 

Instructions  appearing  to  have  been  given 
will  not  be  reviewed  where  the  appeal  record 
does  not  show  tbe  party  who  asked  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  t  2i)2S ;  Dec.  Dig.  §  COD.*] 

2.  Master  and  Servant  (J  278*)— Injuries 
to  Servant— Telephone  Line— Defective 
Platform. 

In  an  action  for  death  of  a  servant  by  an 
alleged  defect  in  a  telephone  cable  platform, 
evidence  held  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  954-972;  Dec.  Dig.  i 
278.*] 

8.  Death  (g  99*)— Verdict— Excessjveness. 

In  an  action  for  death  of  plaintiff's  son, 
18  years  and  6  months  of  age,  and  unmarried, 
while  employed  as  a  cable  splicer's  helper,  by 
falling  from  a  defective  platform,  a  verdict  for 
$1,600  was  not  excessive. 

{Ed.  Note. — For  other  cases,  see  Death,  Cent, 
g.  |  12S ;  Dec.  Dig.  {  99.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  Charles  Dando  and  others 
against  tbe  Home  Telephone  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

See,  also,  126  Mo.  App.  242,  103  S.  W.  103. 

Action  to  recover  damages  for  the  death 
of  James  Dando,  minor  son  of  plaintiffs. 
The  petition,  after  stating  the  relationship 
of  tbe  parties  and  the  business  of  defendant 
as  operator  of  a  telephone  system,  avers 
that  James  Dando  was  in  tbe  employ  of  tbe 
defendant  at  Springfield,  and,  without  the 
knowledge  of  plaintiffs  of  the  dangerous 
character  of  the  work  in  which  ne  was  en- 
gaged, was  engaged  in  a  hazardous  employ- 
ment— that  is,  in  splicing  cable;  that,  to 
perform  the  work,  it  was  required  that 
James  work  on  a  platform  suspended  un- 
der and  from  the  wires  on  which  be  was 
working,  at  a  dlstauce  of  20  or  25  feet  from 
the  ground;  that  notwithstanding  tbe  duty 
of  tbe  defendant  to  furnish  a. safe  platform, 
and  to  secure  and  safeguard  James  while 
in  the  discbarge  of  his  duties,  and  to  suspend 
the  platform  by  ropes  of  quality  and  size 
sufficient  to  make  it  reasonably  safe,  de- 
fendant had  carelessly  and  negligently  fur- 
nished a  dangerous  and  defective  place  in 
which  to  work,  in  that  the  defendant  had 
furnished  a  platform  which  it  carelessly  and 
negligently  suspended  by  means  of  rope  of 
inferior  quality  and  of  size  insufficient  to 
sustain  the  weight  of  the  platform  and  of 
the  operatives  required  to  work  thereon, 
and  had  carelessly  and  negligently  used  in 
the  work  rope  of  inferior  quality  and  in- 
sufficient strength,  tbe  ropes  furnished  be- 
ing old  and  worn  and  greatly  reduced  In 
strength  by  use  and  exposure  to  the  weather, 


and  wlthont  having  first  been  tested;  that 
on  tbe  24th  of  October,  1904,  James  Dando, 
by  direction  of  defendant,  entered  upon  bis 
duties  and  went  upon  the  platform,  which 
was  defectively  secured  and  supported  by 
tbe  defective  ropes,  and  that  be  did  so  un- 
der tbe  direction  of  one  George  Robinson, 
his  superior  and  vice  principal;  that  James 
was  at  the  time  inexperienced,  and  relied 
upon  tbe  superior  knowledge  of  Robinson, 
and  that  he  went  upon  the  platform  under 
the  direction  of  the  defendant  through  Rob- 
inson, its  vice  principal;  that,  while  be  was 
working  on  tbe  platform,  one  of  tbe  ropes 
supporting  It  broke  and  precipitated  James 
from  tbe  platform  to  the  ground,  inflicting 
injuries  from  which  be  died,  the  fail  being 
occasioned  by  the  defective  character  of 
the  ropes  and  dangerous  situation  In  which 
James  was  required  to  work.  Tbe  answer 
was  a  general  denial,  and  set  up  contribu- 
tory negligence  and  assumption  of  risk. 

It  appeared  by  the  evidence  In  the  case 
that  the  deceased  was  18  years  and  6  months 
of  age  and  unmarried  at  the  time  of  his 
death,  and  was  in  the  employ  of  defendant 
as  a  cable  splicer's  helper.  It  was  the 
business  of  the  cable  splicer  to  splice  two 
cables  together,  and  while  that  was  being 
done  tbe  two  ends  of  tbe  cable  are  bung 
by  hooks  to  what  are  called  "messenger" 
wires  or  strands,  composed  of  twisted  steel 
wires  strong  enough  to  support  the  cable. 
Each  cable  splicer  has  a  platform  for  him- 
self and  helper  for  use  in  splicing  the  cables. 
This  platform  is  30  inches  wide  and  48 
inches  long,  witb  a  rope  at  each  corner  by 
which  It  Is  suspended  from  the  messenger 
wires.  Tbe  cable  splicer  and  his  helper  bang 
their  own  platform,  the  helper  hauling  the 
platform  up  by  tbe  ropes,  and  the  cable 
splicer  fastening  It  in  place.  The  cable 
splicer  was  one  George  Robinson,  young 
Dando  being  his  helper,  and  when  they  had 
occasion  to  go  to  their  work  they  took  the 
platform  out  of  the  toolhouse,  which  was  a 
dry  place.  Robinson  and  Dando  had  used 
the  platform  and  these  ropes  frequently, 
and  had  hung  the  platform  on  this  occasion 
by  these  ropes.  Dando  was  accustomed  to 
pull  the  platform  up  by  the  ropes.  It  was 
in  evidence  that  the  ropes  looked  old,  dark, 
discolored,  weather-beaten,  worn,  and  dirty. 
Further  than  that,  no  test  seems  to  have 
been  applied  to  determine  what  the  actual 
condition  of  the  fibers  and  twists  of  the 
ropes  were.  No  one  else  but  Robinson  and 
Dando  appears  to  have  used  the  ropes. 
Whether  or  not  they  had  selected  them 
themselves  on  this  particular  occasion  Is  not 
very  clear.  The  superior  officer  of  these 
two  men  testified  that  the  rope  which  broke 
was  a  %-lnch  Manilla  rope,  supposedly  of 
the  best  kind  made  and  of  the  size  common- 
ly used — when  new,  capable  of  holding  from 
1,760  to  3,000  pounds.   The  ropes  when  put 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  1907  to  data.  It  Reporter  Indexes 
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on  the  platform  on  August  16,  1904,  were 
new,  and  the  accident  occurred  two  months 
later.  There  was  testimony  tending  to  show 
that  Dando  and  Robinson  bad  tested  the 
ropes  every  time  they  used  the  platform  by 
polling  on  them,  and  had  tested  them  that 
way  the  morning  of  the  accident.  At  the 
time  that  the  accident  occurred  the  platform 
was  swung  in  place,  and  the  work  of  spli- 
cing was  under  way.  Dando  was  on  his  toe3. 
In  a  crouching  position,  leaning  back  against 
one  of  the  ropes,  and  the  rope  broke.  Tbls 
Is  practically  all  the  evidence  in  the  case  as 
set  out  in  the  statement  by  counsel  for  the 
defendant 

Verdict  and  Judgment  for  plaintiff  for 
$1,660,  from  which,  after  interposition  of 
motions  for  new  trial  and  In  arrest,  excep- 
tion being  duly  saved,  defendant  appealed. 

Sebree,  Parrington,  Pepperdine  &  Wear 
and  Gleed,  Hunt,  Palmer  &  Gleed,  for  ap- 
pellant. Delaney  &  Delaney,  for  respond- 
ents. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  Is  utterly  Impossible  to  de- 
termine with  any  certainty  what  instructions 
were  given  and  refused,  and  at  whose  request 
Instructions  were  given.  In  the  abstract  pre- 
pared by  counsel  for  defendant.  Instructions 
numbered  1,  2,  8,  4,  6,  6,  7,  8,  12,  13,  14,  15, 
and  16,  are  embodied  as  Instructions  which 
were  asked  by  the  defendant  and  which  were 
refused,  and  to  which  refusal  exception  was 
saved.  It  Is  set  out  that  Instructions  num- 
bered 0,  17,  and  18,  which  were  requested  by 
defendant,  were  given.  There  appears  to  be 
bat  one  instruction  given  to  which  exception 
was  taken,  and  that  is  noted  in  the  abstract 
as  having  been  given  by  the  court  of  its  own 
motion.  In  the  supplemental  or  additional 
abstract  submitted  by  counsel  for  plaintiff, 
six  instructions  are  set  out  which  it  is  claim- 
ed were  marked  "Given"  by  the  court,  but 
omitted  by  defendant  in  preparing  the  ab- 
stract of  the  record.  We  are  not  advised 
by  the  abstract  or  the  supplemental  abstract 
as  to  the  party  at  whose  instance  these  In- 
structions were  asked.  The  instructions 
which  are  set  out  by  plaintiff  in  the  addition- 
al abstract,  in  substance,  declare  that  the 
defendant  is  not  an  Insurer  of  the  lives  of 
persons  In  its  employ,  nor  required  to  furnish 
absolutely  safe  appliances  nor  the  most  ap- 
proved appliances.  "Reasonable  care"  Is  de- 
fined, and  an  Instruction  is  noted  as  having 
been  given  which  declares  that  It  devolves 
upon  plaintiffs  to  prove  the  facts  hereinbefore 
predicated  for  recovery  "by  a  preponderance 
or  greater  weight  of  the  evidence,  and,  un- 
less they  have  here  so  done,  your  verdict  will 
be  for  the  defendant  Tbe  mere  fact  that  the 
rone  broke  Is  not  to  be  considered  by  you  as 
evidence  of  negligence  on  the  part  of  the  de- 
fendant; and  also  If  the  death  was  the  re- 
sult of  an  accident  not  reasonably  liable  to 
be  foreseen  by  reasonable  care,  then  your 
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verdict  should  be  for  defendant."  In  another 
of  these  Instructions,  which  we  are  told  In 
the  additional  abstract  was  given,  the  jury 
were  told  that  It  was  the  duty  of  the  de- 
ceased to  be  reasonably  careful  for  his  owu 
safety,  and  to  employ  all  of  his  senses  to  that 
end;  but  that,  In  the  absence  of  an  obvious 
defect  and  known  danger,  he  had  a  rlj^it  to  as- 
sume that  the  appliance  furnished  him  was 
reasonably  safe  for  the  purpose  for  which  he 
was  expected  to  use  It.  On  the  other  hand.  It 
was  the  duty  of  the  defendant  to  use  reason- 
able care  In  the  selection  of  appliances,  and 
while  In  use  to  continue  such  reasonable  care 
by  reasonable  precaution  so  as  to  maintain 
such  appliance  In  a  reasonably  safe  condition 
for  use  by  Its  employes.  Another  Instruction, 
of  those  marked  "Given,"  Is  that  if  plaintiffs' 
son  was  leaning  against  the  rope  when  it 
broke,  and  If  such  conduct  on  his  part  was  ob- 
viously unsafe  and  dangerous  and  caused  the 
rope  to  break,  then  plaintiffs  are  not  entitled 
to  recover.  And  the  final  one  claimed  to  have 
been  given  Is  on  the  measure  of  damages,  but 
is  word  for  word  Instruction  marked  No.  18, 
given  by  the  court  at  the  request  of  the  de- 
fendant. This  case  was"  here  before  on  an 
appeal,  and  reversed  for  error  In  the  Instruc- 
tion concerning  the  measure  of  damages.  It 
Is  reported  126  Mo.  App.  242,  103  S.  W. 
103.  The  instruction  as  to  the  measure  of- 
damages,  given  at  this  last  trial,  whoever  ask- 
ed It,  is  correct  but,  as  will  be  noticed,  It  is 
Impossible  for  us  to  tell  whether  tbe  Instruc- 
tions contained  In  the  additional  abstract 
submitted  by  counsel  for  plaintiff  were  given 
at  tbe  instance  of  plaintiff  or  defendant,  and 
we  are  not  informed  whether  exceptions  were 
taken  by  either  party  to  them.  It  is  set  out 
as  an  assignment  of  error  in  the  case  that 
there  was  no  evidence  whatever  that  Justi- 
fied the  case  to  go  to  the  jury,  particularly 
no  evidence  that  defendant  did  not  fully  per- 
form its  duty  In  testing  the  rope;  and  it  Is 
argued  that  the  mere  fact  that  the  rope  broke 
is  not  evidence  of  negligence  In  this  regard. 
It  will  be  noticed  that  one  of  the  Instruc- 
tions set  out  by  defendant's  counsel  as  having 
been  given  specifically  covers  this  proposi- 
tion In  the  most  favorable  light  possible  for 
the  defendant  the  jury  being  told  in  so  many 
words  that  the  mere  fact  that  tbe  rope  broke 
was  not  to  be  considered  by  them  as  evidence 
of  negligence  on  the  part  of  defendant 

The  second  point  of  argument  on  which  au- 
thorities are  cited  is  on  contributory  negli- 
gence. It  being  averred  or  assigned  as  a 
ground  for  reversal  that  the  Jury  were  not 
Instructed  upon  that  Issue.  One  of  these  In- 
structions which  Is  set  out  In  the  additional 
abstract  specifically  and  correctly  covers  the 
doctrine  of  contributory  negligence. 

The  third  proposition  or  point  made  by  the 
learned  counsel  for  defendant  is  that  the 
court  refused  all  Instructions  requested  by  de- 
fendant as  to  burthen  of  proof,  contributory 
negligence  and  unavoidable  accident,  and 
gave  no  equivalent  Instructions,  This  assign- 
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ment  Is  clearly  and  unmistakably  disproved 
by  the  Instructions,  which,  we  are  told  by  the 
additional  statements,  were  given.  Beyond 
the  general  statement  or  assignment  that 
there  Is  no  evidence  to  sustain  the  verdict, 
this  covers  all  the  assignments  of  error  con- 
tained In  the  very  elaborate  briefs  and  ar- 
guments submitted  by  counsel  for  the  defend- 
ant In  this  state  of  the  record  before  us  we 
And  no  reversible  error;  there  is  ample 
evidence  to  sustain  the  finding;  the  verdict 
does  not  appear  excessive;  the  measure  of 
damages,  as  we  before  stated,  Is  correctly 
announced ;  and  we  cannot  say  that  the  Jury 
misconceived  the  direction  of  the  court  In  its 
award. 

Finding  no  reversible  error  In  the  condition 
that  the  abstract  of  the  record  places  this 
case  before  us,  the  judgment  of  the  circuit 
court  is  affirmed.  All  concur. 


STATE  ex  rel.  HOUSE  WRECKING  SAL- 
VAQE  ft  LUMBER  CO.  v.  GOODRICH, 
Circuit  Judge. 
{Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1009.) 

1.  PBOHtBITTOlf    (I  ll*)-GROUNDS. 

On  an  application  for  a  writ  of  prohibi- 
tion against  a  judge  to  restrain  him  from  ad- 
ministering the  estate  of  a  corporation  through 
a  receiver,  on  the  ground  that  the  court  had 
no  jurisdiction  to  appoint  a  receiver,  that  the 
cause  of  action  alleged  in  the  petition  for  the 
appointment  of  the  receiver  was  defectively 
pleaded  would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  prohibition. 
Cent.  Dig.  II  85-36;  Dec  Dig.  I  11*1 

2.  C0RP0BAT10NS  ({  215*)— UNPAID  Subscrip- 
tions—Thurt  Fund. 

Unpaid  subscriptions  on  capital  stock  of  a 
corporation  constitute  a  trust  fund  for  the 
benefit  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  ||  826-828,  845,  848;  Dec.  Dig.  f 
215.*] 

3.  Corporations  (»  259*)— Unpaid  Subscrip- 
tions—Trust  Fund— Right  of  Equitx  to 
Administer. 

Ihe  right  of  equity  to  administer  a  trust 
fund,  consisting  of  unpaid  subscriptions  to  the 
capital  stock  of  a  corporation,  being  funda- 
mental, and  Rev.  St.  1899.  jj  985  (Ann.  St. 
1906,  p.  870).  providing  that.  If  an  execution 
is  issued  against  a  corporation,  and  there  can- 
not be  found  an;  property  whereon  to  levy  the 
same,  such  execution  may  be  issued  against 
an;  of  the  stockholders  to  the  extent  of  the 
amount  of  the  unpaid  balance  of  such  stock 
owned  by  him,  containing  no  language  indica- 
tive of  legislative  intention  to  make  exclusive 
the  remed;  therein  provided  it  must  be  deemed 
mere);  cumulative. 

[Ed.  Note.— For  other  cases,  see  Corpora 
tlona,  Cent.  Dig.  H  1050-1007,  2272;  Dec. 
Dig.  I  259.*] 

Application  by  the  State,  on  the  relation  of 
the  House  Wrecking  Salvage  ft  Lumber  Com- 
pany, for  writ  of  prohibition  against  Hon. 
James  E.  Goodrich,  Judge  of  Division  5  of 
the  Circuit  Court  of  Jackson  County.  Per- 
emptory writ  dented. 


Wltten  ft  Hall,  for  relator.  Borland,  Pew 
ft  Proctor,  for  respondent. 

JOHNSON.  J.  This  is  an  original  proceed- 
ing for  a  writ  of  prohibition  against  Hon. 
James  E.  Goodrich,  Judge  of  division  No.  5 
of  the  Jackson  county  circuit  court  Relator, 
a  creditor  of  the  Interstate  Fair  &  Exposi- 
tion Company  (a  domestic  corporation) 
brought  suit  at  law  on  its  demand,  and  re- 
covered judgment  June  8.  1908,  for  $3,919.48. 
Execution  was  Issued  immediately,  and  was 
returned  unsatisfied  at  the  October  term  of 
the  circuit  court.  Relator  then  filed  a  mo- 
tion, as  provided  in  section  985,  Rev.  SL  1899 
(Ann.  St  1900,  p.  870),  for  execution  against 
James  H.  Halpln  and  Harry  M.  Evans,  who 
were  stockholders  In  defendant  corporation 
and  had  not  paid  in  full  for  their  stock.  In 
their  answer  Halpln  and  Evans  pleaded  that 
relator  had  no  right  to  an  execution  against 
them,  because  the  circuit  court  had  appointed 
a  receiver  at  the  suit  of  another  and  prior 
judgment  creditor  to  take  charge  of  and  col- 
lect the  unpaid  subscriptions  to  the  capital 
stock  of  the  defendant  corporation  as  a  trust 
fund  to  be  administered  in  that  action  for 
the  benefit  of  the  creditors  of  the  corporation. 
Thereupon  relator  filed  a  motion  asking  that 
it  be  made  a  party  to  that  suit  This  motion 
was  sustained,  and  relator  then  filed  a  motion 
to  set  aside  the  interlocutory  order  appoint- 
ing the  receiver,  on  the  ground  that  the  court 
had  no  Jurisdiction  to  appoint  a  receiver. 
This  motion,  as  well  as  the  motion  for  an 
execution,  is  still  pending  and  undetermined. 

It  is  alleged  In  the  petition  for  a  writ  of 
prohibition  "that  notwithstanding  said  mo- 
tions are  pending,  the  said  Judge  of  division 
No.  5  of  said  circuit  court  is  proceeding  to 
make  orders  in  and  administer  the  estate  of 
said  Interstate  Fair  &  Exposition  Company 
by  and  through  its  said  receiver."  The  re- 
ceivership suit  was  Instituted  by  V.  W. 
Straub,  a  judgment  creditor  of  the  corpora- 
tion. Straub  brought  suit  on  his  demand 
after  relator  had  filed  its  suit  but  recovered 
judgment  by  agreement  some  time  before  re- 
lator obtained  its  judgment  He  then  brought 
suit  in  equity  against  the  corporation,  alleg- 
ing in  his  petition  that  he  was  a  judgment 
creditor;  that  he  bad  made  diligent  search 
for  assets  of  the  corporation  whereon  to  levy 
an  execution,  but  that  none  could  be  found; 
that  the  capital  stock  of  the  corporation,  850,- 
000,  had  been  all  subscribed,  but  that  with 
one  exception  all  of  the  subscribers  (the  peti- 
tion states  their  names  and  the  amounts  sub- 
scribed by  each)  were  indebted  to  the  cor- 
poration on  account  of  their  subscriptions, 
and  "that  said  delinquent  subscribers  are  all 
directors  and  officers  of  said  company,  so 
that  it  would  be  useless  to  apply  to  said  of- 
ficers to  bring  suit  in  the  name  of  the  com- 
pany to  recover  any  unpaid  balances  of  stock 
subscribed  for  as  alleged  above."  The  pray- 
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er  of  tho  petition  la  "that  a  receiver  may  be 
appointed  to  wind  np  the  affairs  of  said 
company,  to  prosecute  said  suits  against  said 
delinquent  subscribers  to  the  capital  stock, 
and  to  recover  and  take  in  charge  all  of  said 
defendant  company's  property  of  every  kind 
and  description,  and  subject  such  assets  and 
funds  to  the  payment  of  ail  the  Just  debts 
and  obligations  of  said  defendant,  and  par- 
ticularly the  payment  of  the  judgment  ob- 
tained by  plaintiff  as  aforesaid,  and  for  such 
other  and  further  relief  as  plaintiff  may  be 
entitled  to  in  equity  and  good  conscience." 
An  Interlocutory  order  appointing  a  receiver 
was  made,  and  the  receiver  qualified  before 
relator  recovered  judgment  against  the  cor- 
poration. 

The  main  question  for  our  solution  is 
whether  the  circuit  court,  sitting  as  a  court 
of  equity,  had  jurisdiction  over  the  class  of 
causes  to  which  that  stated  in  the  petition 
for  a  receiver  belongs.  Some  of  the  points 
argued  by  relator  are  to  the  effect  that  the 
cause  Is  defectively  pleaded  in  that  petition. 
Such  points  are  not  before  us  in  an  original 
proceeding  such  as  this,  and  may  only  be 
raised  in  a  direct  proceeding.  "If  the  case 
stated  or  attempted  to  be  stated  In  the  peti- 
tion la  of  a  subject  over  which  the  circuit 
court  has  no  jurisdiction,  yet  the  court  give 
indication  of  a  purpose  to  entertain  it,  an 
application  for  a  writ  of  prohibition  will  be 
received;  but,  If  it  be  that  a  petition  merely 
states  defectively  a  cause  of  the  nature  of 
which  the  court  has  jurisdiction,  a  writ  of 
prohibition  will  not  issue  merely  because  it 
is  feared  that  the  court  might  erroneously 
decide  that  it  was  sufficient"  State  ex  rel. 
v.  Gates,  190  Mo.,  lot  dt  553,  89  S.  W.  881. 
2  L.  R.  A.  (N.  S.)  152.  In  substance,  it  Is 
contended  by  relator  that  the  statutory  rem- 
edy (section  985,  Rev.  St  1899  [Ann.  St  1906. 
p.  870])  afforded  creditors  of  an  insolvent  cor- 
poration against  delinquent  stockholders  Is 
exclusive,  and  that  a  court  of  equity  has  no 
jurisdiction  over  the  subject  of  collecting  un- 
paid subscriptions  and  administering  them  as 
a  trust  fund  for  the  benefit  of  all  the  credit- 
ors. The  rule  in  this  state  Is  that  unpaid 
subscriptions  on  capital  stock  constitute  a 
trust  fund  for  the  benefit  of  creditors.  Mey- 
er Mining  Co..  102  Mo.,  loc.  clt  189.  90  S. 
W.  821.  The  right  of  equity  to  administer 
funds  of  this  character  has  been  generally 
recognized;  indeed,  it  Is  fundamental,  and, 
since  the  statute  contains  no  language  indica- 
tive of  a  legislative  Intention  to  make  exclu- 
sive the  remedy  therein  provided,  it  must  be 
deemed  merely  cumulative.  Lionberger  v. 
Bank,  10  Mo.  App.  499;  Lamont  v.  Lamont 
Co.,  109  Mo.  App.  46,  81  S.  W.  1269;  Bank  v. 
Bank,  107  Mo.,  loc.  dt  143,  17  S.  W.  044,  28 
Am.  St  Rep.  405. 

We  find  the  circuit  court  had  Jurisdiction 
over  the  parties  and  subject-matter,  and.  as 
the  receivership  suit  was  begun  before  rela- 


tor obtained  his  judgment  the  court  acquired 
complete  Jurisdiction  over  the  debts  due  the 
corporation  on  account  of  unpaid  subscrip- 
tions. Relator  is  right  in  saying  a  receiver 
may  be  appointed  only  in  aid  of  a  cause  of 
action,  but  is  wrong  in  its  conclusion  that  the 
appointment  in  this  instance  was  the  only 
relief  sought  in  the  petition.  The  action  is 
in  the  nature  of  a  creditors'  bill,  brought  by 
a  judgment  creditor,  and  its  main  objects  are 
the  conservation  and  administration  of  a 
trust  fund.  The  appointment  of  the  receiver 
was  merely  auxiliary,  and  by  no  means 
should  be  regarded  as  the  chief  end  and  aim 
of  the  proceeding. 

The  peremptory  writ  is  denied.  All  con- 
cur. 


GRANT  V.  STUBBLEFIELD. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
22,  190U.) 

1.  Justices  or  the  Peace  ({}  58,  84*)— Ju- 
risdiction—Waiveb. 

Rev.  St.  1899,  i  3839  (Ann.  St  1906.  p. 
2128),  relating  to  actions  before  a  justice  of  the 
peace  is  the  only  source  of  jurisdiction  of  a 
justice  of  the  peace;  and  where,  in  replevin 
before  a  justice,  the  record  does  not  disclose 
the  justice's  jurisdiction  by  reason  of  the  resi- 
dence of  either  of  the  parties,  the  lack  of  juris- 
diction is  inherent,  and  the  appearance  of  the 
parties  and  going  to  trial  on  the  merits,  either 
before  the  justice  or  in  the  circuit  court,  does 
not  waive  the  defect. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ii  207-215,  267-274;  Dec. 
Dig.  §9  58,  84.*] 

2.  Replevin  (f  93*)— Vebdict— Form. 

A  verdict  in  replevin,  that  at  the  time  of 
the  Institution  of  the  suit  plaintiff  was  entitled 
to  the  possession  of  certain  property,  of  a  cer- 
tain value,  and  that  he  has  been  damaged  by 
the  taking  and  detention  in  the  sum  of  no  dol- 
lars, is  insufficient,  because  not  responsive  to 
the  Issue  as  to  whether  defendant  was  in  pos- 
session and  wrongfully  detained  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  St  367-368;  Dec.  Dig.  {  93.*] 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  Riley,  Judge. 

Action  by  J.  Frank  Grant  against  W.  H. 
Stubblefleld,  Jr.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

S.  H.  Dewhlrst  and  Frank  Kelly,  for  ap- 
pellant  H.  C.  O'Brjan,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  action  In 
replevin,  commenced  before  a  justice  of  the 
peace  in  Moreland  township,  Scott  county, 
Mo.  The  writ  is  returned  as  executed  In 
Sylvania  township,  Scott  county,  and  there 
Is  nothing  In  the  record  to  show  that  the 
justice  before  whom  the  suit  was  Instituted 
had  jurisdiction  of  the  cause.  After  a  pro- 
tracted trial  In  the  circuit  court,  the  jury 
returned  a  verdict  In  the  following  form: 


•For  other  easts  sm  asm*  topic  ana  ikuw  ft  usbuR  la  Urn.  *  Am.  Dig*,  uw  to  data,  *  Reporter  index  a* 


Digitized  by 


Google 


648 


120  SOUTHWESTERN  REPORTER. 


"We,  the  Jury,  And  at  the  time  of  the  Insti- 
tution of  this  rait  the  plaintiff  was  entitled 
to  the  possession  of  one  black  colt  two 
years  old  and  one  black  colt  one  year  old, 
that  they  are  of  the  value  of  one  hundred 
and  fifty  dollars,  and  plaintiff  has  been 
damaged  by  the  taking  and  detention  In  the 
sum  of  no  dollars." 

We  are  obliged  to  reverse  this  case  for 
two  reasons:  First,  It  does  not  appear  that 
the  action  was  within  the  jurisdiction  of  the 
Justice  of  the  peace  by  reason  of  the  resi- 
dence of  either  of  the  parties.  Whatever 
Jurisdiction  the  Justice  had  must  be  derived 
from  section  3830,  Rev.  St.  1899  (Ann.  St 
1906,  p.  2128),  and,  unless  the  facts  of  ju- 
risdiction under  this  section  are  made  to 
appear  in  the  case,  the  lack  of  jurisdiction 
is  inherent,  and  the  appearance  of  the  par- 
ties and  going  to  trial  on  the  merits,  either 
before  the  justice  or  In  the  circuit  court, 
would  not  have  the  effect  to  waive  the  lack 
of  jurisdiction.  Dennis  v.  Bailey,  104  Mo. 
App.  038,  78  S.  W.  669;  Barnes  v.  Plessner, 
121  Mo.  App.  677,  97  S.  W.  626.  The  ab- 
stract of  the  proceedings  In  the  case  are  so 
Indefinite  on  tho  subject  of  residence  of 
the  respective  parties  that  we  would  be  jus- 
tified In  reversing  the  case  outright,  but  for 
the  fact  that  a  reading  of  the  testimony 
satisfies  us  that  the  plaintiff  should  not 
be  thrown  out  of  court  on  the  facts  In  evi- 
dence, If  the  jurisdiction  of  the  court  can 
be  maintained 

The  second  reason  compelling  a  reversal 
lies  in  the  form  of  the  verdict  Replevin  Is 
a  possessory  action.  It  must  be  brought  by 
the  party  entitled  to  the  possession  and 
against  the  party  in  whose  possession  the 
property  Is  found,  and'  the  verdict  of  the 
jury  must  be  responsive,  clearly  and  unmis- 
takably so,  on  two  issues:  First,  the  right 
of  possession  of  plaintiff;  second,  that  the 
defendant  wrongfully  detains,  or  is  wrong- 
fully In  possession  of,  the  property  at  the 
time  of  the  institution  of  the  action.  The 
verdict  In  this  case,  as  will  be  seen,  while 
responding  to  the  question  of  right  of  pos- 
session, as  far  as  plaintiff  Is  concerned, 
does  not  respond  to  the  Issue  as  to'  whether 
or  not  the  defendant  was  In  possession,  or 
wrongfully  detained  the  property.  This 
Identical  proposition.  In  the  form  of  a  ver- 
dict in  almost  Identically  the  same  lan- 
guage as  the  verdict  In  this  case,  was 
very  recently  before  this  court  and  decided 
In  the  case  of  Barnes  v.  Plessner,  119  S.  W. 
457,  In  which  an  opinion  was  flied  In  this 
court  May  11,  1909,  not  yet  officially  report- 
ed. The  proposition  was  thoroughly  con- 
sidered, and  the  decision  Is  that  a  verdict 
in  the  form  here  returned  cannot  stand. 

The  judgment  of  the  circuit  court  of  Scott 
county  Is  reversed,  and  the  cause  remanded 
All  concur. 


BANK  OF  LADDONIA  v.  BRIGHT-COY 

COMMISSION  CO. 
(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1900.) 

1.  Trial  (J  830*)— Vebdict— General  Veb- 
dict— Several  Counts. 

Where  two  counts  of  a  petition  declare  on 
separate  and  distinct  causes  of  action,  the  ver-> 
diet  should  be  given  on  the  separate  counts, 
though  a  third  count  might  be  taken  as  a  broad 
statement  of  what  is  more  particularly  set  out 
in  the  other  two. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  777;  Dec.  Dig.  §  330.*] 

2.  Bills  and  Notes  ({  13*)— "Foreign  Bill 
ov  Exchange." 

A  draft  drawn  on  a  company  without  the 
stnte  is  a  "foreign  bill  of  exchange*'  under  Nego- 
tiable Instruments  Act  (Laws  IUOj,  p.  258)  ft  l-*9> 
(Ann.  St.  S  463-129),  providing  that  any  bill 
except  one  which  is  or  on  its  face  purports  to. 
be  both  drawn  and  payable  within  the  state 
is  a  foreign  bill. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  28;  Dec.  Dig.  i  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2882,  2883.] 

3.  Bills  and  Notes  (|  67*)— Acceptance— 
What  Law  Governs. 

Where  an  agreement  to  accept  a  bill  of 
exchange  was  to  be  performed  in  Illinois,  the 
law  of  that  state  governed  as  to  rights  upon 
its  breach. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $  106 ;  Dec  Dig.  $  67.*J 

4.  Evidence  (§  80*)— Presumptions— Law  o» 
Sister  State. 

Uhe  law  of  that  state  not  being  proved, 
it  will  be  presumed  that  the  common-law  rule 
prevails  there. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §  101;  Dec.  Dig.  |  80.*] 

5.  Bills,  and  Notes  (J  85*)— Acceptance- 
Verbal  Agreement  to  Accept. 

At  common  law  a  breach  of  a  verbal  agree- 
ment to  accept  a  bill  of  exchange  when  drawn 
would  support  an  action  against  the  promisor 
by  the  payee  if  the  payee  relied  on  the  promise 
in  taking  and  discounting  the  bill. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  \  150;  Dec.  Dig.  |  85.*] 

6.  Contbacts  (|  28*)— Evidence. 

Evidence  held  to  show  that  there  was  an, 
agreement  among  a  bank,  a  commission  com- 
pany, and  a  buyer  of  cattle  for  the  company  that 
the  bank  would  furnish  funds  for  buying  cattle, 
and  that  the  commission  company  would  re- 
imburse the  bank,  either  by  honoring  drafts 
drawn  on  it  against  shipments  of  cattle  mads 
to  the  company  by  the  buyer,  or  by  remitting 
the  proceeds  of  sales  of  the  shipments  when  no 
drafts  were  drawn. 

I  Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  }  133;  Dec.  Dig.  I  28.*] 

7.  Monet  Received  (J  16*)— Nature  and 
Fobm  of  Remedy. 

The  bank  having  discounted  a  draft  drawn 
against  a  shipment  of  cattle,  on  the  commission 
company,  relying  on  its  promise  to  honor  it 
and  the  company  having  failed  to  honor  it  or 
to  remit  the  proceeds  of  the  shipment  an  ac- 
tion by  the  bank  against  the  commission  com- 
pany tor  money  had  and  received  would  lie  for 
the  proceeds  of  the  shipment,  as  well  as  assump- 
sit on  the  company's  agreement  to  pay  the 
draft 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |  44;  Dec  Dig.  {  15.*) 
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8.  Contracts  (J  187*)— Breach— Rights  of 
Third  Pebson  to  Sue. 

A  third  person  may  sue  on  a  contract  made 
for  his  benefit,  though  he  was  not  named  in  it, 
if  it  was  not  merely  for  indemnity,  and,  if  prop- 
erty were  placed  in  the  hands  of  one  who  agreed 
to  deliver  the  proceeds  thereof  to  •  third  per- 
son, the  third  person  would  have  a  cause  of 
action  against  the  one  in  whose  hands  the  prop- 
erty was  placed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  798-807;  Dec.  Dig.  {  187.*] 

9.  Brokers  (ft  96*)— Proceeds  or  Sales- 
Duty  to  Remit. 

A  broker  is  not  bound  to  send  to  a  certain 
bank  the  proceeds  of  a  particular  shipment  of 
property  he  sells  for  a  customer  merely  because 
be  knows  that  the  bank  has  been  furnishing 
the  customer  money  to  buy  such  shipments, 
and  that  the  proceeds  have  been  usually  remit- 
ted to  the  bank  pursuant  to  the  customer's 
order,  and  the  bank  would  not  have  a  lien  on 
the  shipment  or  its  proceeds  unless  a  bill  of 
lading  or  some  security  were  taken. 

I  Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  g  138;   Dec.  Dig.  |  96.*] 

Error  to  St  Louis  Circuit  Court;  Wm. 
iS.  Klnsey,  Judge. 

Action  by  the  Bank  of  Laddonla  against 
the  Bright-Coy  Commission  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Action  for  $1375.37  as  money  bad  and 
received  by  defendant,  but  belonging  to 
plaintiff.  The  facts  out  of  which  the  con- 
troversy arose  may  be  summarized  from 
the  evidence  for  plaintiff  as  follows:  Prior 
to  September,  1905,  the  Arm  of  Cunningham 
&  Hobson  bad  been  engaged  In  buying  cat- 
tle In  Audrain  county  and  shipping  them 
to  defendant  under  an  arrangement,  to 
which  said  firm  plaintiff  and  defendant 
were  parties.  Plaintiff  Is  a  banking  cor- 
poration whose  place  of  business  is  in  said 
county,  and  the  Bright-Coy  Commission 
Company  handles  stock  on  commission  and 
otherwise  at  the  National  Stockyards  in 
Illinois,  across  the  Mississippi  river  from 
St.  Louis.  The  arrangement  was  like  this: 
Cunningham  &  Hobson  wornd  buy  cattle 
from  farmers  and  pay  for  them  with  checks 
drawn  on  plaintiff  bank  in  favor  of  the  sel- 
lers. To  get  funds  into  the  bank  to  meet 
these  checks,  Cunningham  &  Hobson  would 
draw  drafts  at  the  same  time  in  favor  of 
the  bank  on  the  Bright-Coy  Commission 
Company,  defendant,  to  which  they  shipped 
and  consigned  the  cattle.  Plaintiff  would 
put  the  amount  drawn  against  each  ship- 
ment to  Cunningham  &  Hobsou's  credit  on 
Its  books,  thereby  giving  the  Arm  an  account 
wherewith  to  meet  tbe  checks  drawn  in 
favor  of  tbe  man  from  whom  the  cattle 
were  bought,  would  transmit  tbe  drafts  to 
plaintiff's  correspondent  hi  St,  'Louis,  whlcb 
would  present  tbem  to  the  drawee,  tbe 
Bright-Coy  Commission  Company,  and  the 
latter  would  pay  them  wltb  the  money  ob 
tained  by  selling  tbe  cattle  against  which 
tbey  bad  been  drawn.  Either  that  plan  was 


followed,  or  occasionally  Cunningham  & 
Hobson  would  draw  no  draft  on  defendant, 
but  nevertheless  plaintiff  bank  would  give 
said  firm  credit  on  tbe  books  of  enough 
money  to  discharge  checks  drawn  to  pay 
for  a  car  load  of  cattle,  and,  when  the  cattle 
bad  been  shipped  to  defendant  and  sold  by 
it,  defendant  would  remit  tbe  proceeds, 
less  a  commission,  to  plaintiff.    Both  meth- 
ods   were   authorized    by   the  tripartite 
agreement.     In   September,   1905,  Hobson 
wished  to  do  business  on  bis  own  account, 
and  defendant  wished  to  do  business  with 
him  Just  as  it  bad  with  the  firm  of  Cun- 
ningham &  Hobson.    Testimony  for  plain- 
tiff goes  to  prove  Hobson,  plaintiff,  and  M. 
A.  Bright,  representing  defendant,  agreed 
Hobson  should  go  ahead  with  the  business, 
the  bank  should  furnish  money  for  tbe 
purchase  of  cattle,  and  defendant  reimburse 
tbe  bank,  either  by  honoring  drafts  the 
bank  might  draw  on  defendant  against  ship- 
ments of  cattle,  or  by  remitting  tue  proceeds 
of  the  sales  of  shipments  to  the  bank  when 
no  drafts  were  drawn.    In  May  or  June, 
1906,  Hobson  purchased  32  head  of  cattle 
from  a  man  named  Bailey  for  $2,200  or 
more,  and  plaintiff  furnished  the  money  to 
pay  for  them  pursuant  to  the  aforesaid 
agreement    In  this  deal,  as  In  most  in- 
stances, Hobson  drew  a  draft  dated  June 
9,  1906,  on  defendant  in  favor  of  plaintiff's 
cashier;  whereupon  plaintiff  gave  him  credit 
for  said  sum  on  its  books,  and  honored  tbe 
check  issued  by  him  to  pay  for  the  cattle. 
Instead  of  Hobson's  draft  being  honored  on 
presentation  as  had  been  agreed  and  was 
customary,  defendant  refused  payment,  and 
it  was  protested.   Later,  on  June  12,  1906, 
defendant  transmitted  to  plaintiff  on  ac- 
count of  the  sale  of  the  Bailey  cattle  which 
had  been  shipped  to  defendant  a  balance 
of  $374.63,  directing  plaintiff  to  place  it  to. 
the  credit  of  John  Hobson.   Tbe  shipment 
of  cattle  was  sold  by  defendant  for  about-. 
$2,200,  of  which  sum  defendant  applied  $1,-. 
700  or  $1,800  in  discbarge  of  an  account- 
Hobson  owed  it  for  feed  and  other  thing?, 
remitting  the  balance  to  the  bank.  The. 
present  action  was  Instituted  to  recover - 
the  sum  retained  by  defendant  on  tne  ground; 
that  in  equity  and  good  conscience,  and 
pursuant  to  the  business  arrangement  among, 
tbe  parties,  tbe  bank  was  entitled  to  it 
After  defendant  had  refused  to  pay  the. 
draft,  plaintiff's  cashier  went  to  the  Nation-, 
al  Stockyards  to  see  about  tbe  matter; 
whereupon  Bright  admitted  the  arrange- 
ment he  had  made  with  plaintiff's  cashier 
was  for  tbe  bank  to  furnish  Hobson  money 
to  buy  cattle  on  defendant's  promise  to  re- 
imburse the  bank  out  of  the  proceeds  of 
tbe  shipments,  but  said  defendant  had  ap-. 
plied  the  proceeds  of  the  valley  cattle  in. 
discharge  of  what  Hobson  owed  it  that 
said  transaction  was  a  cold  business  propo-. 


•For  other  cages  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reportejc  Indexes . 
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sltion  between  plaintiff  and  defendant,  and 
had  nothing  to  do  with  the  arrangement 
made  between  plaintiff's  cashier  and  Bright 
We  hare  stated  the  case  according  to  the 
testimony  for  plaintiff.  For  defendant  It 
was  equally  strong  in  its  tendency  to  prove 
no  such  arrangement  as  plaintiff  Insists  on 
had  been  made;  that  defendant  never  prom- 
ised either  to  honor  drafts  drawn  by  Hobson 
in  favor  of  plaintiff  or  remit  to  plaintiff  the 
proceeds  of  sales  of  stock  shipped  to  it  by 
Hobson;  that  the  business  was  according 
to  the  ordinary  course  of  such  dealings, 
and  amounted  to  this:  Hobson  would  ship 
the  cattle  to  defendant,  defendant  would 
sell  them,  and  remit  the  net  proceeds  to 
the  bank  to  be  put  to  Hobson' 8  credit,  not 
pursuant  to  any  agreement  with  plaintiff  to 
do  that,  but  simply  because  Hobson  directed 
his  money  to  be  sent  to  the  bank.  Hobson 
himself  gave  testimony  in  support  of  de- 
fendant's theory  of  the  transaction,  as  did 
other  witnesses;  and  the  sum  of  the  matter 
is  there  was  a  square  conflict  in  the  evi- 
dence on  the  main  issue  of  fact 

The  first  count  of  the  petition  alleges  de- 
fendant received  on  June  12,  1006,  $2,250 
which  belonged  to  plaintiff,  and  It  then  and 
thereby  became  defendant's  duty  to  pay  the 
whole  of  said  amount  to  plaintiff,  but  de- 
fendant only  paid  plaintiff  $374.03  and  re- 
tained $1,875.37,  for  which  plaintiff  prayed 
Judgment  The  second  count  averred  de- 
fendant and  John  Hobson  entered  into  an 
agreement  prior  to  June  10,  1006,  by  which 
Hobson  was  to  purchase  cattle  and  other 
live  stock  and  ship  them  to  defendant  to 
sell;  that  defendant  agreed  with  Hobson, 
if  be  would  do  this,  defendant  would  pay 
the  purchase  price  of  the  stock  to  plaintiff; 
that  long  prior  to  said  date,  and  pursuant 
to  said  agreement  Hobson  had  been  buying 
cattle  and  shipping  them  to  defendant,  and 
the  latter  had  paid  for  them  by  remitting 
the  purchase  price  to  plaintiff;  that  plain- 
tiff was  aware  of  said  agreement  and  Its 
terms,  and  that  defendant  was  solvent  and 
Hobson  was  not;  that,  relying  on  said  agree- 
ment plaintiff  paid  for  all  live  stock  bought 
by  Hobson  by  honoring  his  checks,  and 
thereupon  would  notify  defendant  of  the 
amount  of  the  purchase  price,  and  defendant 
would  remit  the  amount  immediately;  that 
in  accordance  with  said  agreement  Hob- 
son on  June  0th  bought  cattle  to  be  shipped 
to  defendant  as  usual,  drew  his  check  on 
plaintiff  for  $2,250,  which  plaintiff  paid,  be- 
ing the  purchase  price  of  said  cattle,  and 
then  Hobson  directed  defendant  to  pay 
plaintiff  the  full  purchase  price,  as  it  was 
defendant's  duty  under  said  agreement  be- 
tween defendant  and  Hobson  to  do.  The 
count  then  alleges  defendant  sold  said  ship- 
ment of  cattle,  and  refuseu  to  pay  plaintiff 
said  sum  of  $2,250.  and  only  paid  it  $374.- 
63;  that  plaintiff  had  demanded  the  price 
of  said  cattle,  and  prayed  Judgment  for 
$1,875.87.    The  third  count  of  the  petition 


says  plaintiff  paid  one  Bailey  at  the  special 
Instance  and  request  of  John  Hobson  as 
the  price  of  some  cattle  the  sum  of  $2,250 
on  June  0,  1006,  and  it  was  then  and  there 
agreed  between  Hobson  and  plaintiff  the 
said  cattle  were  to  be  shipped  to  defendant 
and  the  latter  was  to  sell  them  and  at  once 
remit  the  proceeds  to  plaintiff;  that  it  was 
agreed  between  Hobson  and  plaintiff  that 
when  said  cattle  were  delivered  to  defend- 
ant "they  were  to  be  paid  for  cash  on  de- 
livery and  payment  made  to  said  bank"; 
that  defendant  had  full  knowledge  of  said 
agreement  when  It  received  the  cattle,  the 
latter  being  received  by  defendant  on  the 
express  condition  the  purchase  price  should 
be  paid  to  plaintiff;  that  defendant  sold 
the  cattle,  but  refused  to  pay  the  whole  pur- 
chase price  to  plaintiff,  and,  though  they 
sold  for  $2,250,  only  paid  plaintiff  $374.63. 
which  was  contrary  to  the  agreement. 
Judgment  was  prayed  for  $1,875.37. 

The  court  submitted  the  case  to  the  jury 
on  the  following  Instructions: 

"(1;  The  court  Instructs  the  jury  that  if 
you  believe  and  find  from  the  evidence  in 
this  case  that  on  or  about  the  month  of 
September,  1005,  the  John  Hobson  mentioned 
in  the  evidence  was  about  to  engage  on  his 
own  account  in  the  purchase  and  shipment 
of  cattle  and  other  live  stock  from  the  vi- 
cinity of  Laddonla,  Mo.,  to  the  markets  of 
St  Louis  and  East  St  Louis,  and  if  you 
further  believe  and  find  from  all  the  facts 
and  circumstances  shown  by  the  evidence 
In  this  case  that  the  defendant  Bright-Coy 
Commission  Company,  through  its  president, 
Mr.  Bright  about  that  time  entered  into 
an  agreement  or  understanding  with  the 
plaintiff  bank  or  with  Hobson,  whereby,  in 
consideration  of  said  bank  furnishing  money 
to  said  Hobson  with  which  to  purchase  cattle 
and  other  live  stock  to  be  consigned  to  the 
defendant  company  for  sale  on  commission, 
the  said  defendant  would  remit  and  pay 
to  the  said  plaintiff  bank  the  proceeds  of 
sales  of  stock  thus  bought  and  shipped  by 
said  Hobson,  and  If  you  further  believe  and 
find  from  the  evidence  that  on  or  about  the 
0th  day  of  June,  1006,  plaintiff  bank,  relying 
upon-  said  understanding  and  agreement 
cashed  a  check  for  $2,250  drawn  by  said 
Hobson  upon  it  in  payment  for  32  head  of 
cattle  bought  and  about  to  be  shipped  by 
said  Hobson  to  the  defendant  and  that  de- 
fendant received  and  sold  the  same  on  the 
market  at  East  St  Louis,  and  thereafter 
failed  and  refused  to  remit  or  pay  to  the 
plaintiff  the  proceeds  of  said  cattle  except 
the  sum  of  $374.63,  then  your  verdict  will 
be  for  the  plaintiff. 

"(2)  The  court  instructs  the  Jury  that  if 
you  believe  and  find  from  the  evidence  in 
this  case  that  no  agreement  or  understand- 
ing had  been  entered  Into  between  the  de- 
fendant and  the  plaintiff,  or  between  the 
defendant  and  said  Hobson  whereby  prior 
to  the  10th  day  of  June,  1006,  in  conaidera- 
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Hon  that  plaintiff  would  advance  money  to 
•aid  Hobson  with  which  to  buy  and  ship 
stock  to  the  defendant  to  be  sold  on  com- 
mission, the  defendant  would  remit  to  the 
plaintiff  the  proceeds  of  all  stock  thus 
bought  and  shipped  by  Hobson  to  it,  then 
your  verdict  must  be  for  the  defendant 

"(3)  If  you  find  for  the  plaintiff  under  the 
foregoing  instructions,  you  will  assess  its 
damages  in  a  sum  equal  to  the  net  proceeds 
-of  the  cattle  in  question,  less  the  sum  of 
9374.68,  sent  by  defendant  to  plaintiff." 

The  following  Instructions  requested  by 
defendant  were  refused: 

"(1)  The  court  Instructs  the  jury  that  un- 
der all  the  testimony  in  this  case  they  must 
find  a  verdict  for  the  defendant 

"(2)  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  defend- 
ant did  not  agree  with  the  plaintiff  to  pay  for 
cattle  purchased  by  John  Hobson,  then  they 
must  find  a  verdict  for  defendant 

"(3)  The  court  Instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  only 
contract  or  agreement  between  the  Bright- 
Coy  Commission  Company  and  the  plaintiff 
Bank  of  Laddonla  was  that  the  Bright-Coy 
Commission  Company  were  to  pay  drafts 
drawn  by  John  Hobson  In  favor  of  the  Bank 
of  Laddonla  for  the  purchase  price  of  cattle 
purchased  by  said  John  Hobson,  then  the  ju- 
ry must  find  a  verdict  for  the  defendant 

"(4)  The  court  Instructs  the  jury  that  al- 
though they  may  believe  from  the  evidence 
that  on  the  9th  day  of  June,  1006,  at  the  spe- 
cial Instance  and  request  of  John  Hobson, 
plaintiff  paid  to  one  Bailey  the  sum  of  $2,250 
as  the  purchase  price  of  certain  cattle,  and 
that  it  was  then  and  there  agreed  between 
the  said  Hobson  and  the  plaintiff  that  said 
cattle  were  to  be  shipped  to  the  defendant 
Bright-Coy  Commission  Company,  and  by  the 
said  Bright-Coy  Commission  Company  sold 
and  the  proceeds  thereof  remitted  to  the 
plaintiff,  although  the  jury  may  further  find 
and  believe  from  the  evidence  that  the  de- 
fendant had  full  knowledge  of  said  arrange- 
ment between  the  said  John  Hobson  and  the 
said  plaintiff,  yet  If  they  further  And  and  be- 
lieve from  the  evidence  that  at  the  time  the 
said  cattle  were  received  by  the  defendant 
for  sale  the  said  Hobson  was  Indebted  to  the 
defendant  and  the  defendant  sold  the  said 
cattle  and.  applied  so  much  of  the  proceeds 
thereof  as  would  satisfy  the  said  Hobson's 
Indebtedness  to  the  defendant  and  remitted 
the  balance  of  1374.63  to  the  said  plaintiff  to 
be  placed  to  the  credit  of  the  said  Hobson, 
then  the  Jury  must  find  a  verdict  for  the  de- 
fendant 

"(5)  The  court  instructs  the  Jury  that  al- 
though they  may  believe  from  the  evidence 
that  the  defendant  John  Hobson  entered  into 
an  agreement  under  which  the  said  John 
Hobson  was  to  ship  live  stock  to  the  defend- 
ant for  the  purpose  of  having  same  sold  at 
the  market  and  that  when  so  sold,  the  de- 
fendant would  pay  the  purchase  price  of  the 


same  to  the  Bank  of  Laddonla,  plaintiff  here- 
in, and  that,  relying  upon  the  said  agreement 
the  plaintiff  furnished  to  John  Hobson  the 
money  with  which  to  purchase  the  said  stock 
on  the  9th  day  of  June,  1906,  and  If  the  Jury 
further  find  and  believe  from  the  evidence 
that  at  the  time  of  said  agreement  the  said 
John  Hobson  was  indebted  to  the  defendant, 
and  that  John  Hobson  shipped  to  the  defend- 
ant 32  steers  on  or  about  June  11,  1906,  and 
the  defendant  sold  the  same,  and  with  the 
consent  of  the  said  John  Hobson  applied 
the  proceeds  thereof  to  the  payment  of  the 
said  John  Hobson's  Indebtedness,  and  re- 
mitted the  sum  over  and  above  the  said  hob- 
son's indebtedness  to  the  defendant  amount- 
ing to  $374.63,  to  the  said  plaintiff  bank,  then 
the  Jury  must  find  a  verdict  for  the  de- 
fendant 

"(6)  Although  the  Jury  may  believe  from 
the  evidence  that  Michael  Bright  president 
of  the  Bright-Coy  Commission  Company, 
promised  the  officers  of  the  plaintiff  to  accept 
and  pay  a  draft  drawn  upon  the  Bright-Coy 
Commission  Company  for  the  amount  which 
John  Hobson  was  required  to  pay  for  the  cat- 
tle to  be  shipped  on  the  10th  day  of  June, 
1906,  to  the  Bright-Coy  Commission  Com- 
pany, yet  if  the  jury  further  And  and  believe 
from  the  evidence  that  at  the  date  of  said 
promise  the  said  John  Hobson  owed  the  de- 
fendant a  sum  of  money  amounting  in  the 
aggregate  to  the  amount  which  said  ship- 
ment of  steers  sold  for,  and  If  the  jury  fur- 
ther believe  from  the  evidence  that  the  said 
defendant  applied  tbe  proceeds  of  the  said 
sale  to  the  payment  of  the  said  debt,  and 
remitted  any  surplus  arising  from  the  pro- 
ceeds of  said  sale  to  the  Bank  of  Laddonla  to 
be  placed  to  tbe  credit  of  John  Hobson,  then 
you  must  find  a  verdict  for  the  defendant." 

The  Jury  found  a  general  verdict  for  $1,- 
798.40  In  plaintiff's  favor,  and  defendant  ap- 
pealed. 

Perhaps  we  had  better  exhibit  more  fully 
the  conflict  in  the  evidence.  McCune,  cashier 
for  plaintiff,  testified  to  a  tripartite  ar- 
rangement of  the  character  recited  among  the 
bank,  Hobson,  and  the  defendant  Bright  tes- 
tified unequivocally  defendant  had  no  ar- 
rangement with  the  bank  of  Laddonla  and 
none  with  Hobson,  but  simply  sold  the  lat- 
ter's  cattle  as  they  would  sell  any  other  cus- 
tomer's, and  remitted  the  proceeds  to  plain- 
tiff for  him  because  he  so  ordered ;  that  the 
proceeds  of  the  Bailey  cattle  were  applied  by 
defendant  In  discharge  of  a  debt  created  by 
Hobson's  overdrawing  on  defendant ;  that  de- 
fendant had  furnished  Hobson  a  lot  of  money 
to  buy  and  feed  stock.  Some  correspondence 
between  defendant  and  Hobson  indicates  de- 
fendant acted  according  to  instructions  given 
in  each  instance  about  the  disposition  of  pro- 
ceeds of  tbe  shipments  : 

"National  Stockyards,  111.  Apr.  17,'06.  Mr. 
John  Hobson,  Laddonla,  Mo. — Dear  Sir:  In- 
closed yon  will  find  account  of  sale  for  your 
load  of  hogs  sold  to-day.  As  we  had  no  in- 
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fractions  from  'yon  we  presume  these  hogs 
are  out  of  your  feed  lot  and  hare  placed  the 
proceeds  to  your  credit.  If  this  is  not  the 
case,  you  can  draw  on  us  for  the  amount 
Tours  truly,  Bright-Coy  Commission  Co." 

"National  Stockyards.  111.,  March  23d,  '06. 
Mr.  John  HoLson,  Laddonla.  Mo. — Dear  Sir: 
We  paid  your  draft  yesterday  amounting  to 
$254.33.  We  had  no  letter  from  you  nor  was 
there  any  notation  on  the  draft  to  state  what 
it  was  for.  In  order  to  keep  our  books 
straight  you  will  kindly  notify  us  when  mak- 
ing drafts  what  they  are  drawn  against,  so 
that  we  can  make  the  proper  charge  on  our 
bodks.  Did  you  get  the  rubber  stamp  I  mail- 
ed you  several  weeks  ago.  and  how  does  the 
agent  like  it?  Hope  your  cattle  are  doing 
well.  Yours  truly,  Bright-Coy  Commission 
Co.,  per  U.  W.  Doerr." 

Torrlson,  assistant  cashier  of  the  bank.  In 
a  measure  corroborated  Bright,  for  the  for- 
mer said  defendant  notified  the  bank  with 
every  remittance  from  defendant  to  the  bank 
to  put  the  remittance  to  Ilobson's  credit,  and 
this  was  done.  The  testimony  of  the  secre- 
tary of  defendant,  though  not  so  full  as 
Brigbt's,  agreed  with  it  as  far  as  It  went. 
As  to  a  special  agreement  regarding  the 
Bailey  cattle,  there  was  no  proof  further 
than  this:  Bright  told  HoLson  over  the  tele- 
phone to  ship  them  to  St.  Louis,  instead  of 
East  St  Louis.  HoIisod  said  he  would  have 
to  draw  on  defendant  for  money  to  pay  for 
them,  and  Bright  said:  "All  right."  Hobson 
gave  testimony  contrary  to  McCune's  as  to 
there  being  a  tripartite  arrangement  by  which 
defendant  pledged  Itself  to  plaintiff,  either 
to  honor  drafts  drawn  on  defendant  In  plain- 
tiff's favor  against  HoLsou's  shipments  of 
cattle  or  to  remit  the  proceeds  to  plaintiff. 
The  upshot  of  Ilobson's  testimony  is  that, 
after  bis  partnership  with  Cunningham  was 
dissolved,  he  told  McCune  he  (Hobson)  want- 
ed to  continue  the  cattle  business,  and  Mc- 
Cune said  that  was  all  right,  the  bank  would 
take  care  of  him.  Hobson  testified  the  name 
of  the  Bright-Coy  Commission  Company  was 
not  mentioned  In  the  conversations  between 
him  and  McCune,  and.  further,  that  McCune 
never  required  a  draft  to  be  drawn  in  the 
bank's  favor  until  long  after  Hobson  bad 
started  in  business  for  himself.  According 
to  ilolison,  the  transaction  with  reference  to 
the  Bailey  cattle  was  without  any  special 
arrangement  He  never  had  a  conversation 
with  plaintiff's  officers  in  which  anything  was 
said  about  defendant's  furnishing  mouey  to 
pay  for  any  cattle,  except  he  might  have 
said  If  the  bank  would  not  let  him  have  the 
money  he  would  draw  a  draft  on  defendant 
and  thus  pay  the  party  from  whom  he  bought, 
and  there  never  was  any  agreement  between 
him  and  McCune,  or  him  and  Bright  with 
reference  to  paying  drafts. 

R.  M.  Nichols,  for  plaintiff  in  error.  Jos. 
S.  Mclntlre  and  P.  H.  Cullen,  for  defendant 
In  error. 


(Mo. 

OOODE,  J.  (after  stating  the  facts  as  above). 
The  verdict  in  this  case  should  have  been  giv- 
en on  the  separate  counts;  for,  though  the  first 
count  may  be  taken  as  a  broad  statement  of 
what  is  more  particularly  set  forth  in  the  oth- 
er two,  the  third  declares  on  a  cause  of  ac- 
tion distinct  from  the  one  stated  in  the  second. 
The  latter  declares  on  a  general  agreement 
between  defendant  and  Hobson  for  Hobson  to- 
purchase  stock  from  various  persons,  and  ship 
them  to  defendant,  which  would  thereupon' 
pay  the  price  of  the  stock  to  plaintiff; 
whereas,  the  third  count  declares  on  a  spe- 
cial agreement  with  reference  to  the  Bailey- 
cattle.  "Wherefore  a  general  verdict  was  Im- 
proper. Brady  v.  Connelly,  52  Mo.  t!>;  State- 
to  Use  v.  Bernlng,  74  Mo.  87;  Campbell  v. 
King,  32  Mo.  App.  38.  It  Is  doubtful  if  the- 
form  of  the  verdict  was  as  pointedly  chal- 
lenged as  It  should  have  been  in  the  motion 
In  arrest,  which  mevely  said  the  verdlit  was- 
not  responsive  to  the  issues.  Nevertheless- 
It  Is  proper  to  call  attention  to  the  Irregu- 
larity in  the  verdict,  because  this  case  can- 
not be  understood  or  determined  rightly, 
without  reference  to  the  diverse  causes  of 
action  stated  In  the  second  and  third  counts 
of  the  petition  and  study  of  whether  the  evi- 
dence tends  to  support  both  causes.  The 
first  count  is  of  a  general  nature,  and.  while 
a  verdict  on  it  would  stand  if  supported  by 
proof  of  the  substance  of  either  the  agree- 
ment stated  In  the  second  count  or  of  that 
stated  In  the  third,  proof  of  one  or  the  other 
would  be  essential  to  a  recovery  by  plain- 
tiff on  any  count.  It  is  impossible  to  ascer- 
tain which  agreement  the  Jury  found  had 
been  made,  and  this  is  an  Important  matter; 
for  the  evidence  tended  to  prove  Hobson  and 
defendant  agreed  specially-  as  alleged  in  the 
third  count,  but  not  in  the  particulars 
therein  alleged,  with  reference  to  the  Bailey 
cattle,  and  the  cattle  were  shipped  pursu- 
ant to  their  agreement,  but  no  evidence  was 
adduced  which  tended  to  establish  a  gen- 
eral agreement  between  Hobson  and  defend- 
ant that  Hobson  should  buy  cattle,  ship  them 
to  defendant,  and  the  latter  would  pay  the 
purchase  price  to  plaintiff,  or  reliance  on 
such  an  agreement  by  plaintiff  in  the  trans- 
actions between  it  and  Hobson,  as  alleged 
In  the  second  count  What  evidence  there  is 
of  the  particular  contract  alleged  In  the 
third  count  Is  the  testimony  of  the  bank's 
cashier  McCune  that  he  heard  Hobson  say 
to  Bright  through  the  telephone  he  (Hobson) 
would  have  to  draw  on  defendant  for  the 
price  of  the  Bailey  cattle,  and  Bright  in  re- 
sponse say :  "All  right" 

The  question  occurs  Just  here  whether  a 
verdict  would  stand  on  either  the  first  or 
third  counts  upon  what  facts  were  In  testi- 
mony regarding  the  Bailey  shipment  The 
answer  to  this  inquiry  depends  on  the  ade- 
quacy of  the  telephone  conversation  between 
Hobson  and  Bright  to  entitle  plaintiff,  in 
equity  and  good  conscience,  to  recover  the 
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proceeds  of  the  Bailey  cattle  as  money  had 
■and  received  to  its  use.  Counsel  for  both 
parties  have  treated  this  point  as  though  It 
■were  controlled  by  our  statutes  requiring  an 
acceptance  of  a  bill  of  exchange  to  be  In 
writing.  Rev.  St  1899,  {  443  (Ann.  St  1906, 
p.  513) ;  Neg.  Inst.  Law  (Laws  1905,  p.  258) 
i  132  (Ann.  St.  $  463-132);  Clements  v. 
Teates,  69  Mo.  623 ;  Flato  v.  Mulball,  72  Mo. 
622.  The  draft  was  not  an  inland,  but  a 
foreign  bill  of  exchange.  Negotiable  Instru- 
ments Act  (Laws  1905,  p.  258)  f  129  (Ann.  St 
{  463-129).  Hence  we  do  not  see  tbat  our 
statute  cuts  any  figure,  as  the  law  of  the 
place  of  performance  of  the  agreement  would 
govern;  and  that  is  Illinois.  What  the  law 
of  Illinois  is  in  this  respect  was  not  proved, 
and  the  common  law  must  furnish  our  rule 
of  decision.  At  common  law  a  breach  of  a 
verbal  agreement  to  accept  a  bill  of  ex- 
change when  drawn  gives  sufficient  ground 
for  an  action  against  the  promisor  by  the 
payee  If  the  latter  relied  on  tbe  promise  in 
taking  and  discounting  the  draft  2  Ran- 
dolph,'Com.  Paper,  ||  604,  609,  613,  614; 
Hall  r.  Bank,  183  111.  234,  24  N.  B.  546; 
Brown  ▼.  Ambler,  66  Md.  391,  7  Atl.  903; 
Bute  v.  Renauld,  100  N.  Y.  256,  3  N.  B.  182; 
Seaboard  Bank  v.  Burleigh,  147  N.  Y.  720, 
42  N.  E.  726;  Bissell  v.  Lewis,  4  Mich.  450. 
And  the  authority  to  be  cited  next  says 
there  has  been  no  statutory  change  in  Illi- 
nois to  require  an  acceptance,  or  agreement 
to  accept,  to  be  in  writing.  As  to  the  point 
in  hand,  this  case  Is  identical  in  principle 
with  Hall  v.  Cordell,  142  U.  S.  116,  12  Sup. 
Ct  154,  35  L.  Ed.  956.  In  that  case  it  ap- 
peared Hall  Bros.  &  Co.  of  Chicago  had 
agreed  to  accept  and  pay,  or  pay  on  presenta- 
tion, all  drafts  made  on  them  by  George  Far- 
low  in  favor  of  Cordell  &  Dunnlca  for  the 
price  of  live  stock  bought  by  Farlow  and 
shipped  by  bim  to  Hall  Bros.  &  Co.  at  the 
Union  Stockyards,  Chicago.  On  July  13, 
1886,  Farlow  shipped  from  Missouri  nine 
car  loads  of  cattle  and  one  car  load  of  hogs 
consigned  to  said  firm,  which  received  the 
shipment,  sold  the  same  for  the  account  of 
Farlow,  paid  certain  expenses,  and  applied 
the  balance  of  the  proceeds  In  discharge  of 
overdrafts  Farlow  had  previously  made  on 
the  firm  and  an  indebtedness  for  money  lent 
him.  At  the  date  of  the  shipment,  Farlow 
drew  a  draft  at  Marshall,  Mo.,  in  favor  of 
Cordell  ft  Dunnlca  for  $11,724  on  Hall  Bros. 
&  Co.,  the  draft  stating  It  was  for  the  nine 
car  loads  of  cattle  and  one  car  load  of  bogs. 
This  draft  was  discounted  by  Cordell  ft  Dun- 
nlca, the  proceeds  placed  to  Farlow's  credit 
in  the  bank,  and  Farlow  drew  checks  on  the 
account  thus  created  in  his  name  in  favor 
-of  the  persons  from  whom  he  had  purchased 
the  stock.  On  presentation  of  the  draft  Hall 
Bros.  &  Co.  refused  to  pay  it  It  was  pro- 
tested, and  subsequently  Cordell  ft  Dunnlca 
were  paid  a  balance  by  Hnll  Bros,  ft  Co.  of 
about  $6,000  out  of  the  proceeds  of  the  stock, 
instead  of  being  paid  the  full  amount  of  the 


proceeds.  An  action  of  assumpsit  was 
brought  on  the  verbal  agreement  of  Hall 
Bros.  &  Co.  to  accept  and  pay  all  drafts  Far- 
low  might  draw  on  them  In  favor  of  Cordell 
ft  Dunnlca  for  shipments  of  stock,  and,  the 
contract  having  been  made  in  Missouri,  the 
drawees  contended  It  was  invalid.  The  Su- 
preme Court  of  the  United  States  pointed 
out  the  Supreme  Court  of  Missouri  had  con- 
strued the  statute  of  that  state  requiring  the 
acceptance  of  bills  of  exchange  to  Be  In  writ- 
ing to  embrace,  not  only  an  acceptance,  but 
an  agreement  to  accept.  Then  said,  if  the 
Missouri  statute  governed,  no  action  could 
be  maintained  either  on  the  agreement  to  ac- 
|  cept  or  on  the  Missouri  statute,  which  rec- 
'  ognized  the  right  of  a  person  to  whom  a 
promise  to  accept  a  bill  has  been  made,  and 
who  hnd  drawn  and  negotiated  the  bill  on 
the  faith  of  the  promise,  to  recover  dam- 
ages of  the  promisor  If  he  refused  to  ac- 
cept Rev.  St  1899,  |  447.  The  latter  point 
was  determined  against  the  plaintiffs  be- 
cause they  were  the  payees  of  the  draft  and 
it  could  not  be  held  they  had  negotiated  It 
in  the  meaning  of  said  statute;  and  so  it 
would  be  in  the  case  at  bar.  But  the  Su- 
preme Court  of  the  United  States  declared 
that  on  principle  and  authority  the  rights 
of  the  parties  were  not  to  be  determined  by 
the  statute  of  Missouri,  as  said  statute  could 
have  no  application  to  a  case  brought  to 
charge  a  person  in  Illinois  upon  a  parol 
promise  to  accept  and  pay  a  bill  of  exchange 
In  said  state,  declaring,  further,  the  law  of 
Illinois,  that  being  the  place  of  performance, 
should  govern,  and,  according  to  said  law, 
there  was  "no  difficulty  in  holding  the  de- 
fendants were  liable  for  a  breach  of  their 
parol  agreement  made  In  Missouri,  to  ac- 
cept and  pay,  or  pay  upon  presentation,  in 
Illinois  the  bills  drawn  by  Farlow  pursu- 
ant to  that  agreement  In  favor  of  plaintiffs," 
since  "In  Illinois  a  parol  acceptance  or  a 
parol  promise  to  accept  upon  a  sufficient  con- 
sideration a  bill  of  exchange  was  binding  up- 
on the  acceptor."  That  was  an  action  of  as- 
sumpsit, but  we  hold  an  action  for  money 
had  and  received  would  He  on  the  facts  we 
have  here,  for  the  proceeds  of  the  Bailey 
shipment  as  well  as  assumpsit  on  defend- 
ant's agreement  to  pay  the  draft  drawn 
against  the  shipment  In  discounting  the 
draft  plaintiff  must  have  relied  on  defend- 
ant's promise  to  pay,  and  there  was  ample 
evidence  to  prove  this  element  of  recovery. 
An  instruction  hypothesizing  the  requisite 
facts  In  testimony  regarding  the  agreement 
to  honor  the  draft  for  the  Bailey  shipment 
and  telling  the  jury  to  return  a  verdict  if 
they  found  the  facts  as  stated,  would  have 
been  correct 

We  overrule  tbe  error  assigned  for  the  re- 
fusal of  the  court  to  grant  the  sixth  Instruc- 
tion requested  by  defendant;  and  for  the  rea- 
sons given,  supra,  and  on  the  authority  of 
ther  decision  of"  the  Supreme  Court  of  the 
United  States,  we  overrule  the  error  assign- 
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ed  for  the  refusal  of  defendant's  third  re- 
quest, Inasmuch  as  a  verbal  agreement  by 
defendant  to  accept  any  drafts  drawn  by 
Hobson  In  favor  of  plaintiff  against  ship- 
ments of  cattle  would  entitle  plaintiff  to  re- 
dress if  the  agreement  was  not  kept 

Where  Is  the  proof  of  a  general  agreement 
between  Hobson  and  defendant  of  the  nature 
stated  in  the  second  count,  to  wit,  for  Hob- 
son to  buy  stock,  ship  It  to  defendant,  and 
defendant  to  remit  the  proceeds  to  plaintiff? 
In  repeated  perusals  of  the  record,  we  have 
not  been  able  to  find  a  trace  of  evidence  of 
that  kind.  On  the  contrary,  the  entire  testi- 
mony for  plaintiff  goes  to  establish  a  contract 
made  by  McCune  as  plaintiff's  cashier,  with 
Bright,  president  of  defendant  company,  and 
Hobson — a  direct  contract  between  the  bank 
and  defendant,  and  not  one  between  Hobson 
and  defendant  on  which  the  bank  relied. 
Neither  was  there  any  testimony  to  support 
a  contract  of  the  latter  character  given  by 
the  witnesses  for  defendant;  for  they  swore 
unequivocally  the  transaction  in  regard  to 
Hobson's  shipment  of  the  cattle  and  the  dis- 
position of  the  proceeds  was  not  based  on  a 
particular  arrangement  of  any  species.  If 
the  contract  stated  in  the  second  count  had 
been  proved,  we  think  likely  plaintiff  might 
have  maintained  an  action  on  it  as  one  made 
for  Its  benefit,  since  the  cases  now  hold  a 
third  party  may  maintain  an  action  on  a  con- 
tract entered  into  for  his  benefit,  even  though 
he  was  not  named  in  It,  If  it  was  not 
merely  for  indemnity — that  Is,  to  save  the 
obligee  harmless  in  designated  particulars 
— but  to  do  affirmative  acts  like  paying  mon- 
ey. Bank  v.  Leyser,  116  Mo.  61,  22  S.  W. 
504;  State  v.  Railroad,  125  Mo.  596,  28  S. 
W.  1074;  Porter  v.  Woods,  138  Mo.  539, 
39  a  W.  794;  Crone  v.  Stinde,  156  Mo. 
262,  55  S.  W.  863,  56  S.  W.  907.  If  the  agree- 
ment alleged  In  the  second  count  had  been 
established,  then,  so  far  as  plaintiff's  right  to 
sue  on  it  is  concerned,  it  would  appear  to 
fall  within  the  following  exception  to  the 
rule  that  strangers  to  a  contract  cannot  sue 
on  it,  to  wit:  Where  property  is  placed  In 
the  hands  of  another  person  who  agrees  to 
deliver  the  proceeds  thereof  to  a  third  per- 
son, the  latter  has  a  cause  of  action  against 
the  one  in  whose  hands  the  property  was 
placed.  State  v.  Railroad,  125  Mo.,  loc.  dt 
615,  28  S.  W.  1074.  And  we  apprehend  in 
such  an  event  the  third  party  might  sue  the 
promisor  for  the  proceeds  of  the  property  as 
money  had  and  received  to  the  plaintiff's  use, 
instead  of  suing  directly  on  the  contract 
Suffice  to  say  there  was  no  evidence  of  the 
agreement  alleged  in  the  second  count,  and 
the  first  and  second  instructions  granted  for 
plaintiff  erred  in  leaving  to  the  jury  the 
question  of  whether  such  a  contract  had  been 
formed.  For  the  same  reason  the  second  in- 
struction requested  by  defendant  waa  right 
in  theory,  but  to  be  precise,  should  exclude 


an  agreement  to  pay  drafts.  Likely  it  was 
refused  because  It  required  a  verdict  for  de- 
fendant unless  the  Jury  believed  defendant 
had  agreed  with  plaintiff  to  pay  for  the  cat- 
tle; but  as  all  the  evidence  which  tended  to 
prove  any  agreement  by  defendant  tended 
to  prove  one  with  plaintiff  and  not  with  Hob- 
son, the  instruction  fitted  the  proof. 

The  circumstance  that  defendant  bad  ha- 
bitually honored  Hobson's  drafts  in  favor  of 
plaintiff  or  else  bad  remitted  the  proceeds 
of  shipments  to  plaintiff,  knowing  the  latter 
had  furnished  money  to  pay  for  the  cattle, 
would  not  bind  defendant  to  turn  over  the 
proceeds  of  any  particular  shipment  to  plain- 
tiff unless  there  was  some  agreement  gener- 
al or  special,  to  do  so.  That  is  to  say,  a  com- 
mission merchant  Is  not  bound  to  send  to  a 
certain  bank  the  proceeds  of  property  he  sells 
for  a  customer  merely  because  be  knows  said 
bank  had  been  furnishing  the  customer  mon- 
ey to  buy  the  shipments  and  the  proceeds  had 
been  remitted  to  the  bank  pursuant  to  the 
customer's  order.  The  bank  would  not  have 
a  lien  on  a  shipment  or  its  proceeds  unless  a 
bill  of  lading  or  some  kind  of  security  waa 
taken.  If  defendant  was  bound  by  no  en- 
gagement of  any  kind,  then  It  was  under  no 
obligation  to  plaintiff,  and  the  question  of  its 
right  to  retain  the  proceeds  would  be  one  be- 
tween It  and  Hobson.  Contra,  If  the  defend- 
ant had  agreed  to  remit  the  proceeds  of  ship- 
ments to  plaintiff,  or  to  honor  drafts  drawn 
against  them,  and  plaintiff  had  acted  on  the 
agreement  Bank  v.  Gordon,  45  Mo.  App. 
295. 

We  hold  no  error  was  committed  in  refus- 
ing the  fourth  and  fifth  instructions  asked 
by  defendant  because  each  of  them  was  too 
narrow  in  the  facts  hypothesized.  They  fail- 
ed to  take  account  of  the  evidence  tending  to 
establish  a  contract  between  defendant  and 
plaintiff  about  the  disposition  of  the  proceeds 
of  shipments. 

The  Judgment  is  reversed,  and  the  cause 
remanded.  All  concur. 


SPERRY  v.  COOK. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Action  (J  1*)— "Cause  of  Action"— Ac- 
crual. 

Strictly  "a  cause  of  action"  is  the  wrong- 
ful invasion  of  a  private  right  for  which  law 
or  equity  affords  the  injured  person  redress 
against  the  wrongdoer;  and,  whether  it  be  ex 
contractu  or  ez  delicto,  the  cause  cannot  accrue 
until  a  wrong  has  been  committed. 

[Ed.  Note.— For  other  cases,  see.  Action,  Cent. 
Dig.  |  l;  Dec.  Dig.  i  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1015-1019;  vol.  8,  p.  7598.] 

2.  Action  (J  27*)— Natum  or  Action. 

A  suit  for  breach  of  a  marriage  contract 
is  an  action  ex  contractu,  and  not  ex  delicto, 


•For  other  cases  im  same  topic  and  lection  NUMBER  In  Dec.  *  Am.  Dig*.  1807  to  date,  *  Reporter  Indexes 
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though  It  partake*  somewhat  of  the  character- 
istics of  the  latter  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Die  f  185;  Dec.  Dig.  §  27.*] 

8.  Homestead  (}  94 *) — Liabilities  Enfobce- 
able  against— "cause  of  action." 
Rev.  St  1809,  }  3622  (Ann.  St.  1906,  p. 
2043),  provides  that  a  homestead  shall  be  sub- 
ject to  levy  of  execution  upon  all  causes  of  ac- 
tion existing  at  the  time  of  the  acquiring  of 
the  homestead,  etc.,  and  for  this  purpose  such 
time  shall  be  the  date  of  the  filing  of  the  deed 
in  the  proper  office  for  the  record  of  deeds. 
Held,  that  the  term  "causes  of  action,"  as  re- 
lating to  causes  founded  on  contract,  refers 
rather  to  the  contractual  obligation  than  to  its 
breach,  the  test  being  whether  the  obligation 
was  contracted  before  filing  of  the  deed,  and 
where  defendant  promised  to  marry  plaintiff  in 
June,  1903,  fixing  February  24,  1904,  as  the 
date  of  the  wedding  and  purchased  a  farm  in 
October,  1903,  filing  the  deed  for  record  on 
February  11,  1904,  and  six  days  later  married 
another  woman  and  occupied  the  farm  as  a 
homestead,  plaintiff's  cause  of  action  for  breach 
of  promise  accrued  within  the  statute  in  June, 
1903,  and  not  at  the  date  of  the  wedding,  and 
an  execution  on  a  judgment  obtained  by  her 
was  leviable  on  the  homestead,  even  if  the  oc- 
cupation as  a  homestead  related  back  to  the 
filing  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  136;  Dec.  Dig.  {  94.*] 

4.  Covenants  (I  67*)— Genebai  Warranty 

in  Deeds  to  Land— Nature. 

Covenants  of  general  warranty  in  a  deed 
to  real  property  run  with  the  land,  and,  being 
in  rem,  differ  in  the  rules  by  which  they  are 
controlled  from  obligations  in  personam. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  I  64;  Dec.  Dig.  J  67.*] 

Ellison,  J.,  dissenting. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; A.  D.  Burnes,  Judge. 

Action  by  Ruby  Sperry  against  Allie  Cook. 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed to  the  Supreme  Court,  which  trans- 
ferred the  case  to  the  Court  of  Appeals. 
207  Mo.  699,  105  S.  W.  1088.  Affirmed. 

Hewitt  &  Hewitt,  for  appellant.  Piatt 
Hubbell  and  George  Hubbell,  for  respondent 

JOHNSON,  J.  This  is  a  proceeding  to 
quash  the  levy  of  an  execution  on  the 
ground  that  the  property  levied  on  was  the 
homestead  of  the  Judgment  debtor.  After 
hearing  the  evidence,  the  trial  court  sustain- 
ed the  motion  to  quasb,  but  afterward,  on 
the  hearing  of  plaintiff's  motion  for  a  new 
trial,  reversed  its  ruling,  and  restored  the 
levy.  After  defendant's  motions  for  a  new 
trial  and  in  arrest  of  Judgment  were  over- 
ruled, an  appeal  was  allowed  him  to  the  Su- 
preme Court,  but  that  court,  for  reasons  stat- 
ed In  the  opinion  filed,  held  that  the  cause 
fell  under  the  jurisdiction  of  this  court  on 
appeal,  and,  accordingly,  transferred  it  here. 
Sperry  v.  Cook,  207  Mo.  699,  105  S.  W.  1088. 
In  June,  1908,  defendant,  whose  right  name 
Is  J.  Alden  Cook,  promised  to  marry  plaintiff, 
and  February  24,  1904,  was  fixed  as  the  date 
of  the  wedding.    In  October  defendant 


bought  a  farm  of  80  acres  in  De  Kalb  coun- 
ty, and  filed  the  deed  for  record  on  February 
11,  1904.  Six  days  later  he  married  another 
woman,  and  In  March  he  and  his  wife  be- 
gan the  occupancy  of  the  farm  as  their 
homestead.  Plaintiff  then  sued  defendant 
In  the  circuit  court  of  De  Kalb  county  to 
recover  damages  for  breach  of  promise  of 
marriage,  and  on  May  7th  following  obtain- 
ed judgment  in  the  sum  of  $1,750.  She  bad 
execution  issued  on  this  judgment  and  levied 
on  the  farm,  and  the  sole  question  for  our 
consideration  Is  whether  defendant  bad  ac- 
quired a  homestead  right  to  the  property  as 
against  the  cause  of  action  on  which  plain- 
tiff's judgment  is  founded. 

It  is  provided  In  section  3622,  Rev.  St 
1899  (Ann.  St  1906,  p.  2043):  "Such  home- 
stead shall  be  subject  to  attachment  and 
levy  of  execution  upon  all  causes  of  action 
existing  at  the  time  of  the  acquiring  such 
homestead  except  as  herein  provided;  and 
for  this  purpose  such  time  shall  be  the  date 
of  the  filing  in  the  proper  office  for  the  rec- 
ord of  deeds,  the  deed  of  such  homestead," 
etc.  Construing  this  statute,  the  Supreme 
Court  said  In  Cook  v.  Railroad,  63  Mo.  397: 
"The  evident  object  of  this  sfection,  so  far 
as  it  bears  on  the  subject-matterosthe  pres- 
ent controversy,  was  to  establish  an  unalter- 
able criterion  to  govern  In  all  cases  where 
disputes  should  arise  as  to  the  period  when 
the  homestead  was  acquired.  That  period 
as  definitely  settled  by  statutory  enactment 
Is  the  date  of  the  filing  In  the  proper  office, 
etc.,  the  deed  of  such  homestead.' "  Invok- 
ing this  rule,  defendant  argues  tbat  as  bis 
homestead  right  accrued  on  February  11, 
1904,  the  date  he  filed  bis  deed  for  record, 
and  as  plaintiff's  cause  of  action  did  not  ex- 
ist until  six  days  later,  when  he  broke  his 
contract  of  marriage  with  her  by  marrying 
another  person,  the  property  to  not  subject 
to  levy  and  sale  under  the  execution.  We 
concede  for  argument,  without  so  holding, 
that  by  recording  his  deed  with  an  Intention 
to  occupy  the  farm  as  a  homestead  after  his 
marriage,  the  subsequent  occupation  by  de- 
fendant in  fulfillment  of  that  intention  relat- 
ed the  Initiation  of  his  right  of  homestead 
back  to  the  date  of  the  filing  of  the  deed; 
but  it  does  not  follow  from  this  concession, 
as  defendant  appears  to  think,  that  the  right 
of  homestead  antedated  plaintiff's  cause  of 
action  within  the  meaning  of  that  term  as 
employed  in  the  statute  under  consideration. 
Strictly  speaking,  a  cause  of  action  is  the 
wrongful  invasion  of  a  private  right  for 
which  law  or  equity  affords  the  Injured  per- 
son redress  against  the  wrongdoer;  and 
whether  It  be  ex  contractu  or  ex  delicto  the 
cause  cannot  accrue  until  a  wrong  has  been 
committed  In  actions  on  contract  the  wrong 
usually  consists  of  the  breach  of  a  contrac- 
tual obligation;  In  actions  ex  delicto,  of 


•For  other  esses  see  same  topic  and  section  NUMBER  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexet 
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some  tort  such  as  trespass  or  negligence. 
But,  In  construing  the  term  "cause  of  ac- 
tion" as  used  In  the  statute  before  us,  the 
courts  of  this  sta'te,  as  well  as  those  of  other 
jurisdictions,  uniformly  hold  that,  in  its  re- 
lation to  causes  founded  on  contract,  the 
term  refers  rather  to  the  contractual  obliga- 
tion than  to  its  breach,  and  the  test  to  be 
applied  in  all  such  cases  Is  whether  or  not 
the  debt  or  obligation  was  contracted  before 
the  filing  of  the  deed  to  the  property  claim- 
ed as  a  homestead,  regardless  of  the  ques- 
tion of  when  the  breach  of  the  obligation 
gave  a  right  of  action.  Farra  v.  Quigly,  57 
Mo.  284;  Stivers  v.  Home,  62  Mo.  473;  Lin- 
coln v.  Rowe,  64  Mo.  138;  Berry  v.  Ewing, 
91  Mo.  395,  3  S.  W.  877;  Titus  v.  Warren, 
«7  Vt.  242,  31  Atl.  297;  Ellinger  v.  Thomas, 
€4  Kan.  180,  67  Pac.  529;  Ingram  v.  Wilson, 
125  Fed.  913,  60  C.  C.  A.  618;  15  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  634. 

A  suit  for  breach  of  a  marriage  contract 
Is  an  action  ex  contractu,  and  not  ez  delicto, 
"though  it  partakes  somewhat  of  the  char- 
acteristics of  such  action."  Broyhlll  v.  Nor- 
ton, 175  Mo.  190,  74  S.  W.  1024.  It  is  true 
the  contract  contained  no  promise  to  pay 
money,  and  therefore  did  not  evidence  a 
money  debt,  but  its  violation  none  the  less 
was  a  breach  of  a  contractual  obligation. 
The  presumption  must  be  Indulged  that  de- 
fendant, when  he  entered  into  the  contract, 
"had  In  mind  the  damages  to  plaintiff  which 
naturally  would  flow  from  his  breach  of 
promise,  and  impliedly  agreed  to  recompense 
her.  The  existence  of  plaintiff's  cause  of 
action  must  be  held  to  be  coexistent  with 
that  of  the  contract  of  marriage,  and  the 
lien  of  her  judgment  to  be  superior  to  the 
■claim  of  the  homestead.  The  case  of  Lorlng 
v.  Groomer,  142  Mo.  1,  43  S.  W.  647,  much 
relied  on  by  defendant,  la  not  in  point  Cov- 
enants of  general  warranty  in  a  deed  to  real 
property  run  with  the  land,  and,  being  in 
rem,  differ  in  the  rules  by  which  they  are 
-controlled  from  obligations  In  personam. 

The  judgment  is  affirmed. 

BROADDUS,  P.  J.  concurs. 

ELLISON,  X  (dissenting).  I  think  the 
statute  exempts  homesteads  only  for  the 
debts  of  the  homesteader.  It  is  true  that 
section  3622,  Rev.  St  1899  (Ann.  St.  1906,  p. 
2043),  denies  an  exemption  "upon  all  causes 
-of  action  existing  at  the  time  of  the  acquiring 
such  homestead,"  and  that  a  cause  of  action 
is  held  to  mean  the  inception  of  the  obliga- 
tion rather  than  when  it  falls  due,  such  as 
the  date  of  a  note  or  making  an  account 
Farra  v.  Quigly,  57  Mo.  284;  Lincoln  v. 
Rowe,  64  Mo.  138;  Titus  v.  Warren,  67  Vt 
242,  31  Atl.  297.  And  this  will  apply  to  a 
contingent  obligation  such  as  that  of  a  sure- 
ty. Berry  v.  Ewlng,  91  Mo.  395,  3  S.  W.  877. 
But  the  wording  of  the  statute  does  not  ex- 
dude  the  idea  that  the  cause  of  action  must 


Itself  either  be  a  debt  or  ripen  into  a  debt  by 
judgment.  A  judgment  for  money  resulting 
from  an  action  for  a  tort  is  a  debt  but  the 
tort  itself,  for  Instance  the  utterance  of  a 
slander,  does  not  create  a  debt  That  the 
statute  contemplates  the  existence  of  a  debt 
and  that  it  uses  the  phrase  "cause  of  action" 
as  of  the  same  Import  as  debt  is  seen  from 
other  sections.  Thus  sections  3619  and  3623 
(pages  2039,  and  2045)  refer  to  the  "debtor" 
and  "debts";  the  latter  section  using  the 
phrase  "cause  of  action"  in  the  same  sense 
with  the  word  "debtor."  That  the  home- 
steader must  be  a  "debtor"  is  made  to  appear 
clearly  in  section  3620  (page  2039),  which 
passes  the  homestead  to  the  widow  and  chil- 
dren exempted  from  "the  payment  of  the 
debts  of  the  deceased  unless  legally  charged 
thereon  in  his  lifetime."  There  can  be  no 
doubt  but  that  the  homestead  which  is  not 
exempted — which  is  made  liable  in  se-tion 
3622  "upon  all  causes  of  action"  existing 
when  the  homestead  was  acquired — is  the 
same  homestead  which  passes  to  the  widow 
and  children  upon  the  homesteader's  death 
freed  from  his  debts  "unless  legally  charged 
thereon  in  his  lifetime."  And  there  ought 
not  to  be  any  doubt  that  the  mere  utterance 
of  a  slander,  or  commission  of  other  tort  not 
convertible  into  an  implied  contract  to  pay 
for  property  loss,  is  not  legally  charging  a 
debt  against  the  homestead.  No  homestead 
which  would  pass  to  the  widow  and  children 
free  of  debts  if  the  homesteader  should  die 
would  be  liable  to  attachment  or  execution 
under  section  3622.  It  is  true,  as  just  inti- 
mated, that  there  are  torts  which  may  be 
waived  and  actions  ex  contractu  on  an  im- 
plied contract  may  be  sustained,  as,  for  In- 
stance, the  wrongful  conversion  of  property. 
In  such  an  action  a  homestead  acquired  after 
committing  the  tort  and  before  judgment 
would  be  liable.  In  such  case  there  is  an 
injury  to  property  rights,  and  an  Implied 
promise  to  pay  and  the  relation  of  debtor  is 
created  by  that  means. 

But,  since  an  action  for  breach  of  promise 
of  marriage  is  regarded  as  founded  on  con- 
tract, it  may  be  suggested  that  the  foregoing 
observations  are  not  applicable.  I  have  made 
them  to  show  that  a  debt  must  exist  against 
the  homesteader  prior  to  the  acquisition  of  his 
homestead  in  order  to  subject  it  to  execution. 
It  makes  easier  the  solution  of  the  question 
whether  a  promise  of  marriage  creates  a  debt 
before  Judgment  While  it  is  true  that  an 
action  for  a  breach  of  promise  of  marriage 
is  regarded  as  being  founded  on  contract  and 
not  on  tort  yet  "it  partakes  somewhat  of  the 
characteristics  of  such  an  action"  of  tort 
Broyhlll  v.  Norton,  175  Mo.  190,  203,  74  S.  W. 
1024,  102a  In  most  respects  it  does  not  par- 
take of  the  nature  of  an  action  on  a  contract 
It  is  sul  generis.  It  does  not  survive  the 
promisor.  Wade  v.  Kalbflelsch,  58  N.  X.  282, 
17  Am.  Rep.  250;  Price  v.  Price,  75  N.  Y. 
244, 31  Am.  Rep.  463;  Orubbs  v.  Suit  32  Grat 
(Va.)  203,  34  Am.  Rep.  765;  Flint  v.  Gilpin, 
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29  W.  Va.  741,  8  8.  B.  83;  Burton  v.  Mill, 
78  Va.  468,  481 ;  Stanley  v.  Vogel,  9  Mo.  App. 
98.  There  Is  an  interesting  discussion  of  the 
subject  by  Lord  Ellen  borough  In  Chamberlain 
t.  Williamson,  2  M.  &  S.  408,  a  portion  of 
which  may  well  be  quoted:  "Executors  and 
administrators  are  the  representatives  of  the 
temporal  property— that  Is,  the  debts  and 
goods  of  the  deceased — but  not  of  their 
wrongs,  except  where  those  wrongs  operate 
to  the  temporal  Injury  of  their  personal  es- 
tate. But  in  that  case  the  special  damages 
ought  to  be  stated  on  the  record ;  otherwise, 
the  court  cannot  intend  it  If  this  action  is 
maintainable,  then  every  action  founded  on 
an  implied  promise  to  a  testator,  where  the 
damage  subsists  In  the  previous  personal  suf- 
fering of  the  testator,  would  be  also  main- 
tainable by  the  executor  or  the  administra- 
tor. All  Injuries  affecting  the  life  or  health 
of  the  deceased,  all  such  as  arise  out  of  the 
unsklllfulness  of  medical  practitioners,  the 
imprisonment  of  the  party  brought  on  by  the 
negligence  of  his  attorney,  all  these  would  be 
breaches  of  the  implied  promise  by  the  per- 
sons employed  to  exhibit  a  proper  portion  of 
skill  and  attention.  We  are  not  aware,  how- 
ever, of  any  attempt  on  the  part  of  the  execu- 
tor or  administrator  to  maintain  an  action 
In  any  such  case.  Where  the  damage  done  to 
the  personal  estate  can  be  stated  on  the  rec- 
ord, that  involves  a  different  question.  Al- 
though marriage  may  be  regarded  as  a  tem- 
poral advantage  to  the  party  as  far  as  re- 
spects personal  comfort  still  it  cannot  be  con- 
sidered in  this  case  as  an  Increase  of  the  in- 
dividual transmissible  personal  estate,  but 
rather  as  an  extinction  of  it  though  that 
circumstance  might  have  been  compensat- 
ed by  other  advantages.  Loss  of  marriage 
may,  under  circumstances,  occasion  a  strict 
pecuniary  loss  to  a  woman,  but  it  does  not 
necessarily  do  so ;  and,  unless  It  be  expressly 
stated  on  the  record  by  allegation,  the  count 
cannot  intend  it"  It  was  therefore  held  in 
that  case  that  an  administrator  cannot  main- 
tain an  action  for  breach  of  promise  of  mar- 
riage. The  peculiar  nature  of  the  damages 
and  the  mode  of  ascertaining  them  make  the 
action  personal  and  any  other  damages  would 
be  incidental.  The  statute  (section  96,  Rev. 
St  1899  [Ann.  St.  1906,  p.  369])  concerning 
survival  of  actions  does  not  apply  to  such 
case. 

Having,  I  think,  shown  that  In  order  to 
make  the  homestead  liable  the  homesteader 
should  become  the  debtor  of  the  plaintiff  be- 
fore he  acquired  the  homestead,  it  is  next  In 
order  to  inquire  whether  a  promisor  in  a 
promise  of  marriage  is  before  judgment  for 
a  breach  a  debtor  of  the  promisee.  The 
breadth  of  the  meaning  to  be  given  the  word 
"creditor"  or  "debtor"  depends  upon  the  sub- 
ject In  which  either  Is  used.  Ordinarily  they 
signify  a  relation  whereby  one  has  given 
credit  to  the  other  and  that  other  owes  to 
blm  the  amount  of  the  credit  thus  extended. 
But  when  we  use  the  word  "creditor"  In  con- 
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nection  with  fraudulent  conveyances,  we  find 
that  it  has  much  wider  significance  than  is 
commonly  attached  to  the  word  debtor. 
Thus,  where  one  has  committed  a  tort  against 
another  and  then  conveys  his  property  to 
avoid  possible  consequences,  the  latter,  even 
before  bringing  an  action,  is  a  creditor  In  the 
sense  of  the  statute.  It  has  been  so  held  in 
caseB  of  slander  and  other  torts.  Walradt  v. 
Brown,  1  Gilman  (111.)  397,  41  Am.  Dec.  190; 
Bongard  v.  Block,  81  111.  186,  25  Am.  Rep. 
276;  Llllard  v.  McGee,  4  Bibb  (Ky.)  165; 
Jackson  v.  Meyers,  18  Johns.  (N.  T.)  425; 
Cooke  v.  Cooke,  43  Md.  522 ;  Miller  v.  Dayton, 
47  Iowa,  312;  Chalmers  v.  Sheehy,  132  Cat 
459,  64  Pac  709,  84  Am.  St  Rep.  62;  Schatble 
v.  Ardner,  98  Mich.  70,  56  N.  W.  1105.  But 
one  who  commits  a  tort  by  fraudulently  con- 
verting another's  property  is  not  a  debtor  In 
the  sense  of  the  statute  allowing  an  attach- 
ment for  a  debt  fraudulently  contracted. 
Flnlay  v.  Bryson,  84  Mo.  664.  Nor  Is  a  claim 
for  unliquidated  damages  before  judgment  a 
debt  Zimmer  v.  Schleehauf,  115  Mass.  52; 
Witz  v.  Mulllns,  90  Va.  805,  20  S.  E.  783. 
"A  claim  for  uncertain  and  unliquidated 
damages  is  not  a  debt  This  is  the  settled 
doctrine  of  the  courts  of  law,  and  the  same 
rule  prevails  in  equity."  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351,  8  Am.  Dec.  513 ;  Appeal 
of  City  of  Erie,  91  Pa.  398,  402.  "The  word 
'debf  even  in  its  broadest  signification,  im- 
plies that  the  consideration  of  the  obligation 
of  the  debtor  has  been  executed  on  the  part 
of  the  creditor,  and  the  payment  of  the  debt 
discharges  the  obligation."  Pettibone  v.  Rail- 
way Co.,  148  Mass.  411,  19  N.  E.  337,  1  L.  R. 
A.  787.  A  claim  for  a  wife's  support  who  is 
living  apart  from  her  husband  is  not  a  debt 
until  judgment  is  rendered.  Wlllard  v. 
Brlggs,  161  Mass.  58,  36  N.  E.  687.  The  de- 
fendant in  assault  and  battery  is  not  a  debt- 
or, before  judgment,  so  as  to  enable  the  plain- 
tiff to  prove  a  claim  in  bankruptcy  against 
him.  Beers  v.  Hanlln  (D.  C.)  99  Fed.  695.  A 
debt  Is  defined  to  mean  something  specific 
and  definite;  and,  while  I  will  by  no  means 
say  that  it  is  used  In  the  homestead  statute 
in  the  full  restricted  sense  of  a  technical  def- 
inition of  the  word,  yet  we  should  confine  its 
meaning  to  something  tangible.  A  debt  la 
the  antithesis  of  a  claim  for  unliquidated 
exemplary  damages,  which  have  no  measure 
but  that  which  may  be  meted  out,  unlimited 
save  by  the  judgment  of  a  jury. 

In  Virginia  a  homestead  Is  made  exempt 
from  "debts,"  and  it  was  held  that  a  claim  for 
breach  of  promise  of  marriage  was  not  a 
debt,  even  after  judgment  and  therefore  the 
homestead  was  not  exempt  under  the  terms 
of  the  statute.  Burton  v.  Mill,  78  Va.  468, 
481.  I  cite  that  case  merely  as  showing  the 
meaning  attached  to  the  word  "debt"  In 
that  state  the  exemption  was  for  "debts  con- 
tracted." And  the  view  was  that  a  breach 
of  promise  was  not  a  debt  contracted.  I  will,, 
however,  state  In  passing  that,  since  the  stat- 
ute was  made  for  the  benefit  of  the  family- 
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Instead  of  alone  tor  the  wrongdoer,  the  ex- 
emption (other  conditions  being  proper) 
should  be  sustained  In  Judgments  rendered 
for  a  tort  as  well  as  contract  where  the  word- 
ing of  the  statute  will  permit  It,  as  I  think 
the  statute  of  Missouri  does.  This  Is  the  view 
stated  In  Mertr  v.  Berry,  101  Mich.  32,  59 
N.  W.  445,  24  L.  R.  A.  788,  46  Am  St  Rep. 
379;  Delllnger  T.  Tweed,  66  N.  C  206;  GUI  v. 
Edwards,  87  N.  C  76;  Parker  v.  Savage,  6 
Lea  (Term.)  406.  In  the  case  last  cited  the 
Supreme  Court  of  Tennessee  sustained  a 
homestead  exemption  against  an  execution 
issued  on  a  judgment  for  damages  for  false 
imprisonment  The  homestead  law  was  pass- 
ed after  the  tort  had  been  committed  and 
an  action  instituted,  but  before  the  judgment 
was  rendered.  It  was  held  that  the  law  did  not 
Impair  the  obligation  of  a  contract  since  the 
commission  of  the  wrongful  act  did  not  create 
a  debt  and  it  did  not  become  a  debt  until 
Judgment  In  Cook  v.  Newman,  8  How.  Prat 
(N.  T.)  523,  where  prior  to  judgment  but  sub- 
sequent to  breach  of  promise  of  marriage, 
the  homesteader  filed  his  claim  of  homestead 
entitling  premises  to  be  exempted,  and  where 
the  statute  was  that  no  property  should  be 
exempt  for  a  debt  contracted  for  purchase 
price,  or  prior  to  recording  of  deed,  or  of  no- 
tice, It  was  held  that  the  damages  were  not 
a  property  loss,  but  purely  personal  and  fre- 
quently vindictive,  and  were  not  a  debt  So 
in  Walker  v.  Barnes,  5  Taunt.  779,  it  was  held 
that  damages  for  breach  of  promise  of  mar- 
riage were  not  a  debt  before  judgment.  And 
the  same  was  held  by  the  Supreme  Court  of 
Massachusetts  in  Stebbtas  v.  Palmer,  1  Pick. 
71,  77,  11  Am.  Dec.  146. 

In  view  of  these  considerations,  I  think  It 
apparent  that  a  mere  promise  of  marriage 
neither  makes  the  promiBor  a  debtor  nor 
creates  a  cause  of  action.  The  case  of  Loring 
v.  Groomer,  142  Mo.  1,  43  S.  W.  647,  bears  di- 
rectly on  the  question.  There  Groomer  made 
a  warranty  deed,  Including  the  usual  cove- 
nants. After  the  execution  of  the  deed,  he  ac- 
quired a  homestead.  After  acquiring  the 
homestead,  there  was  a  substantial  breach 
of  bis  covenants.  In  other  words,  he  acquir- 
ed the  homestead  after  his  covenants  were 
made,  but  before  they  were  broken.  It  was 
held  that  there  was  no  existing  cause  of  ac- 
tion until  the  breach,  and,  as  the  homestead 
was  acquired  before  that  it  was  exempt  un- 
der the  statute.  That  case  was  founded  al- 
together on  contract  while  the  one  at  bar 
partakes  of  the  attributes  of  a  tort  The 
facts  In  this  case  do  not  call  for  a  decision 
whether  a  mere  breach  of  promise  of  mar- 
riage before  judgment  would  be  construed 
as  making  the  promisor  a  debtor,  or  as  es- 
tablishing a  "cause  of  action"  in  the  sense 
of  the  statute,  and  that  question  Is  left  un- 
decided, as  the  homestead  here  was  acquired 
before  the  breach.   In  my  opinion  defendant 


did  not  become  plaintiff's  debtor  until  after 
she  obtained  her  judgment  and,  as  defend- 
ant had  acquired  the  homestead  in  contro- 
versy before  that  time,  it  Is  exempt  under 
the  terms  of  the  statute. 

Deeming  the  opinion  of  the  majority  la 
conflict  with  the  decision  of  the  Supreme 
Court  in  Loring  v.  Groomer,  the  case  should 
be  certified  to  the  Supreme  Court 


CLULEY-MILLER  COAL  CO.  v.  FREUND 
PACKING  &  MEG.  CO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Sales  (J  83*)— Breach  of  Contract. 

Where  plaintiff  contracted  to  ship  coal 
sold  by  It  to  defendant  over  a  certain  railroad 
line  from  a  connecting  point,  that  it  could  not 
obtain  cars  belonging  to  such  line  at  the  point 
of  shipment  did  not  entitle  it  to  divert  the 
shipment  from  the  route  prescribed  in  the  con- 
tract. 

r.  Note.— For  other  cases,  see  Sales,  Cent. 
}  225;  Dec.  Dig.  $  83.*] 

2.  Contracts  (}  803*)  —  Bbeaoh  —  Ikabllitt 
to  Perform. 

Mere  inability  of  a  party  to  a  contract  to 
perform  its  conditions  affords  no  excuse  in  law 
for  his  failure  to  perform  them. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ii  1409-1443;  Dec.  Dig.  J  303.*] 

3.  Sales  ({  177*)  —  Brbaoh  —  Independent 
Covenants. 

Where  plaintiff  agreed  to  send  a  shipment 
of  coal  sold  by  it  to  defendant  over  a  certain 
route,  but  sent  it  over  another,  the  breached 
condition  of  the  contract  was  in  the.  nature  of 
an  independent  and  not  a  dependent  covenant, 
and  defendant  was  not  justified  in  refusing  the 
coal,  but  should  have  accepted  it  relying  on  its 
right  to  recover  of  plaintiff  damages  sustained 
in  consequence  of  the  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  177.*] 

4.  Sales  (S  161*)— Delivery— Delivert  to 
Cabbies. 

Where  a  contract  for  the  sale  of  coal  by 
plaintiff  to  defendant  provided  that  the  coal 
should  be  shipped  over  the  R.  I.  Railroad,  bnt 
both  parties  knew  such  road  did  not  reach  B., 
the  point  of  shipment,  and  could  not  receive  the 
coal  until  it  arrived  at  St  Louis,  delivery  of  the 
coal  by  plaintiff  to  the  only  carrier  to  which  de- 
livery could  be  made  constituted  delivery  to  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  58  377-380;  Dec.  Dig.  {  161.*] 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty; Henry  M.  Ramey,  Judge. 

Action  by  the  Cluley-MUler  Coal  Company 
against  the  Freund  Packing  St  Manufactur- 
ing Company.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed  and  remanded. 

Perry  A.  Brubaker,  tor  appellant  East- 
in  &  Corby,  for  respondent 

JOHNSON,  J.  Plaintiff  brought  this  suit 
to  recover  the  purchase  price  of  two  cars 
of  coal  which  the  petition  alleges  were  sold 
and  delivered  to  defendant  The  answer 
is  a  general  denial,  and  the  defense  is  that 


•For  other  earns  im  nmi  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1807  to  date,  *  Reporter  Inder.es 
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the  evidence  of  plaintiff  fails  to  show  a 
delivery  of  the  coal  in  accordance  with  the 
terms  of  the  contract  of  sale.  A  jury  was 
waived,  evidence  was  Introduced  by  plain- 
tiff, bat  no  evidence  was  offered  by  defend- 
ant. After  holding  the  case  under  advise- 
ment, the  court  sustained  a  demurrer  to 
the  evidence  and  rendered  judgment  for  de- 
fendant   Plaintiff  appealed. 

Plaintiff  is  a  corporation  engaged  in  the 
business  of  mining  and  selling  coal.  Its 
principal  office  is  in  St  Louis,  and  its  mines 
are  at  Belleville,  111.  Defendant  Is  a  cor- 
poration in  the  packing  business  at  St  Jo- 
seph, and  is  a  consumer  of  coal.  The  con- 
tract which  gave  rise  to  the  controversy 
consists  of  the  following  telegrams  and  let- 
ters: Telegram  from  defendant  to  plaintiff 
dated  April  20,  1906:  "Ship  us  two  cars 
Illinois  mine  run  three  thirty-five  per  ton 
f.  o.  b.  cars  St  Joseph.  Answer  quick." 
Telegram  plaintiff  to  defendant,  sent  April 
21st:  "Tour  wire  can  ship  two  mine  run 
today  one  thirty  mines.  Bate  two  dollars 
five  ton  guaranteed  terms  sight  draft  bill 
lading  attached.  Answer  and  wire  routing 
quick."  Telegram  defendant  to  plaintiff, 
dated  April  21st:  "Answering  message  ship 
two  cars  mine  run  via  Bock  Island."  Letter 
of  plaintiff  to  defendant  April  21st:  "We 
are  in  receipt  of  your  wire  accepting  terms 
for  shipment  of  two  cars  of  mine  run  coal 
and  have  this  day  shipped  you  cars  19720 
and  19729  O.  &  A.  B.  B.  This  coal  is  routed 
via  C.  &  A.  B.  R.  and  C.  E.  I.  &  P.  B.  B., 
and  ought  to  make  prompt  movement  Trust- 
ing you  will  find  same  satisfactory,  we  are, 
yours  truly."  The  coal  was  loaded  in  Chi- 
cago &  Alton  cars  April  21st,  and  was  de- 
livered at  Belleville  to  the  Louisville  & 
Nashville  Railroad  for  transportation  to  St. 
Joseph.  It  arrived  at  Bast  St  Louis  April 
22d,  and  there  was  delivered  by  the  Louls- 
ville  &  Nashville  to  a  terminal  railroad.  It 
was  taken  across  the  Mississippi  river  April 
26th,  and  delivered  to  the  Chicago  &  Alton 
Railroad  Company  at  bt  Louis.  No  bill  of 
lading  issued  by  the  Louisville  &  Nashville 
(L.  &  N.)  Railroad  Company  appears  in  the 
record,  but  one  Issued  by  the  Chicago  & 
Alton  (0.  A  A.)  Company  was  introduced 
in  evidence.  It  provides  for  tne  transporta- 
tion of  the  shipment  from  East  St  Louis 
"to  St  Joe,  Ho.,  via  St  Joe  and  Grand  Is- 
land, care  of  C.  R.  I.  &  P.,"  and  the  rate 
'given  is  "special  $1.80  per  net  ton."  The 
Chicago  &  Alton  Railroad  Company  carried 
the  coal  to  Kansas  City,  and  delivered  it 
to  the  St  Joseph  &  Grand  Island  Railroad 
Company  under  some  traffic  arrangement 
between  the  two  companies,  the  nature  of 
which  is  not  disclosed.  The  Grand  Island 
Company  transported  the  coal  to  St.  Joseph, 
and  tendered  it  to  defendant  May  1st.  De- 
fendant refused  to  receive  it  or  to  pay  the 
draft  drawn  by  plaintiff  for  the  purchase 
price.  The  reasons  assigned  for  the  refusal 
appear  in  a  letter  from  defendant  to  plaintiff, 
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dated  May  8th,  as  follows:  "Beferrlng  to 
your  telegram  received,  this  p.  m.  asking  why 
your  two  cars  coal  were  refused,  beg  to 
advise  that  when  we  ordereu  same,  we  were 
desperate  for  coal  and  we  wired  you  asking 
if  you  could  ship  us  two  cars  Immediately, 
and  you  advised  us  you  could,  and  stated 
further  that  it  would  go  forward  on  the  21st 
of  April  via  C.  &  A.  and  B.  I.  By.  Our 
shipping  instructions  were  via  B.  I.  and  final- 
ly after  waiting  a  week  we  had  to  shut  down 
our  ice  plant  for  lack  of  fuel,  although  dur- 
ing the  few  days  prior  to  our  having  to  take 
this  step,  we  had  been  offered  coal,  but 
fearing  yours  would  arrive,  as  it  was  past 
due  then  we  did  not  buy  any,  not  thinking 
for  a  minute  that  your  coal  would  be  on  the 
road  two  weeks.  It  did  not  arrive  until 
May  2nd,  and  then  it  came  via  the  St  Joe 
and  G.  I.  By.,  and  we  were  endeavoring  to 
trace  same  through  the  B.  I.  and  I  am  cer- 
tain they  sent  7  or  8  messages  trying  to 
locate  it  You  can  readily  see  that  we  were 
placed  In  a  serious  position  by  someone's 
neglect  for  had  we  not  been  advised  that 
the  coal  would  be  shipped  via  R.  I.  we  could 
have  asked  the  other  roads.  Now  that  coal 
Is  plentiful  and  much  cheaper  we  do  not 
feel  bound  in  any  sense  to  use  this  coal, 
though  we  dislike  very  much  to  have  to  de- 
cline same  but  we  feel  we  are  Justified,  and 
if  we  can  assist  you.  in  disposing  of  same 
we  will  gladly  do  so."  The  terms  "C.  R. 
I.'  &  P.,"  "Rock  Island,"  and  "R.  I."  refer 
to  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road Company,  commonly  called  the  "Rock 
Island."  That  company  operates  a  road 
from  St  Louis  to  St.  Joseph,  but  has  no 
line  to  Belleville.  The  Louisville  &  Nash- 
ville is  the  only  railroad  over  which  west- 
bound shipments  of  freight  can  be  made 
from  Belleville,  and  that  line  has  Its  west- 
ern freight  terminus  at  East  St  Louis.  A 
line  of  the  Chicago  &  Alton  Railroad  runs 
from  St  Louis  to  Kansas  City— its  western 
terminus. 

Defendant  contends  that  the  shipping  in- 
structions given  in  its  telegraphic  order  re- 
quired the  coal  to  be  delivered  to  the  Rock 
Island  at  St  Louis,  while  plaintiff  argues 
that  under  all  the  facts  and  circumstances 
of  the  case  the  instructions  must  be  inter- 
preted to  mean  the  selection  by  defendant  of 
the  Rock  Island  as  the  delivering  carrier  at 
St  Joseph,  and  in  routing  the  shipment  for 
delivery  to  the  Rock  Island  at  St  Joseph, 
and  giving  to  that  company  the  terminal 
switching  to  defendant's  plant  the  instruc- 
tions were  followed  literally  as  well  as  In 
substance.  To  support  its  position,  plaintiff 
offered  evidence  to  the  effect  that  it  was  com- 
pelled by  the  Louisville  &  Nashville  Company 
to  load  the  coal  In  cars  owned  by  a  trans- 
Mlsslsslppi  railroad  company;  that  no  Bock 
Island  cars  were  available;  that  as  there 
was  urgent  need  of  prompt  shipment  It  Used 
Chicago  &  Alton  cars,  and  that  a  rule  of  the 
carriers  compelled  the  delivery  of  the  cars 
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to  the  Chicago  &  Alton  Company  at  St  Louis. 
The  rule  thus  is  stated  in  the  testimony  of 
one  of  the  witnesses:  "Q.  Do  you  mean  to 
say  that  It  is  an  impossibility  tor  yon  to  de- 
liver a  shipment  of  coal  to  the  Rock  Island  at 
St  Louis?  A.  Not  a  shipment  This  ship- 
ment Q.  Do  you  mean  to  state  that  you 
could  not  deliver  this  shipment  at  St  Louis  T 
A.  I  do.  Q.  How  do  you  know  you  could 
not?  Did  you  try?  A.  We  did  not  tryi  but 
it  Is  a  ruling  of  the  lines  east  of  the  Missis- 
sippi river  to  reciprocate  with  the  railroads 
on  the  west  side  with  regard  to  their  cars, 
and  any  cars  of  a  foreign  road  located  on  the 
L.  &  N.  R.  R.,  must  be  delivered  to  the  road 
to  which  they  belong,  or  some  of  its  connec- 
tions where  the  destination  will  be  over  the 
rails  of  the  road  owning  the  cars."  Further, 
the  same  witness  testified:  "Q.  What  does 
'Route  via  Rock  Island'  mean  in  your  busi- 
ness? A  It  might  mean  by  the  way  of  the 
Rock  Island  at  Kansas  City,  St.  Joseph,  or 
any  other  point  at  which  we  are  able  to  de- 
liver to  the  Rock  Island."  The  trial  court 
struck  out  the  testimony  we  have  quoted, 
and  we  think  properly.  The  fact  that  plain- 
tiff could  not  obtain  Rock  Island  cars  at 
Belleville  gave  It  no  right  to  divert  the  ship- 
ment from  the  route  prescribed  In  the  con- 
tract Plaintiff  undertook  to  forward  the 
coal  promptly  via  the  Rock  Island.  It  should 
not  have  accepted  the  order  if  it  could  not 
perform  the  terms  and  conditions  of  the  con- 
tract. Mere  inability  of  a  party  to  a  con- 
tract to  perform  its  conditions  affords  no 
excuse  in  law  for  his  failure  to  perform 
them.  The  diversion  of  the  shipment  from 
the  Rock  Island  to  the  Chicago  &  Alton  con- 
stituted a  breach  by  the  plaintiff  of  one  of 
the  conditions  of  the  contract.  It  is  idle  to 
say  that  the  route  selected  by  plaintiff  which 
contemplated  that  the  cars  should  not  be  de- 
livered to  the  Rock  Island  until  they  reacbed 
St  Joseph,  their  destination,  complied  with 
the  shipping  instructions  embodied  in  the 
contract  The  manifest  intention  expressed 
in  the  term  "ship  •  *  •  via  Rock  Island" 
meant  that  the  Rock  Island  should  receive 
the  cars  at  St.  Louis,  the  railroad  center 
nearest  to  Belleville,  through  which  the 
shipment  had  to  pass.  The  Initial  carrier 
and  the  Rock  Island  met  at  that  center,  and 
the  evidence  of  plaintiff  shows  that  practical- 
ly It  was  the  only  place  at  which  the  trans- 
fer could  be  made  without  loss  of  time  and 
additional  expense.  But  does  it  follow  that 
this  breach  of  the  contract  by  plaintiff  jus- 
tified the  refusal  of  defendant  to  receive  the 
coal  at  St  Joseph?  We  might  answer  this 
question  in  the  affirmative  under  facts  and 
circumstances  different  from  those  in  the 
record  before  us.  Had  it  appeared  that  the 
Rock  Island  company  had  a  line  into  Belle- 
ville, we  would  say  that  a  contract  calling  for 
delivery  of  the  coal  f.  o.  b.  cars  at  Belle- 
ville to  that  company  would  constitute  it  the 
only  agent  of  defendant  to  which  delivery 
could  be  made,  and  we  would  sanction  the 


position  of  defendant  outlined  in  their  brief: 
"In  the  case  at  bar  the  appellant  had  no 
right  under  the  contract  to  make  the  ship- 
ment C.  &  A.  via  St  J.  &  Q.  I.  The  shipping 
of  the  coal  over  the  route  designated  by  re- 
spondent and  the  delivering  of  the  coal  to 
the  Rock  Island,  Its  designated  agent  were 
requirements  of  the  contract  in  the  nature  of 
conditions  precedent  and,  since  these  were 
not  performed,  the  appellant  is  in  no  posi- 
tion to  complain  of  respondent's  refusal  to  ac- 
cept the  cars  and  pay  the  contract  price.  The 
plaintiff  could  not  substitute  a  different  kind 
of  performance  from  that  required  by  the 
contract  without  defendant's  consent  It 
could  not  without  the  concurrence  of  the 
defendant  make  a  new  contract  between  them 
or  rescind  that  previously  made.  It  may 
have  been  that  from  plaintiff's  point  of  view 
the  substituted  performance  tendered  by  it 
was  quite  as  beneficial  to  defendant  as  that 
required  by  the  contract  yet  the  defendant 
was  not  bound  to  accept  it  but  still  had  the 
right  to  exact  the  performance  required  by 
the  contract."  But  the  facts  before  us  compel 
us  to  hold  that  the  breached  condition  of  the 
contract  was  in  the  nature  of  an  independent 
not  a  dependent  covenant,  and  therefore  that 
defendant  was  not  justified  in  refusing  the 
coal,  but  should  have  accepted  it  relying  on 
Its  right  to  recover  damages  from  plaintiff 
sustained  in  consequence  of  the  breach. 
"Where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the 
other.  But  where  they  only  go  to  a  part, 
where  a  breach  may  be  paid  for  In  damages, 
there  the  defendant  has  a  remedy  on  his 
covenant  and  shall  not  plead  it  as  a  condi- 
tion precedent"  Boone  v.  Eyre,  1  E  BL 
273. 

In  discussing  this  rule  Judge  Sanborn  said 
in  Union  Pac  Ry.  Co.  v.  Insurance  Co.,  83 
Fed.  676,  28  C.  C.  A.  1:  "The  breach  of  a 
covenant  of  the  first  class — a  dependent  cove- 
nant which  goes  to  the  whole  consideration 
of  the  contract— gives  to  the  injured  party 
the  right  to  treat  the  entire  contract  as  bro- 
ken, and  to  recover  damages  for  a  total 
breach.  •  •  *  But  a  breach  of  a  cove- 
nant of  the  second  class— a  covenant  which 
does  not  go  to  the  whole  consideration  of  the 
contract,  and  is  subordinate  and  Incidental 
to  its  main  purpose — does  not  constitute  a 
breach  of  the  entire  contract  or  put  an  end 
to  the  agreement  but  the  Injured  party  is 
still  bound  to  perform  his  part  of  the  con- 
tract, and  the  only  damages  he  can  recover 
consist  In  the  difference  between  the  amount 
which  he  actually  received  or  lost  and  the 
amount  he  would  have  received  or  lost  If  the 
broken  covenant  had  been  kept"  The  same 
doctrine  was  announced  by  the  Supreme 
Court  of  this  state  in  Turner  v.  MelUer,  68 
Mo.,  loc.  dt  535:  "The  general  rule  la  that 
where  covenants  on  the  part  of  the  different 
parties  are  to  be  performed  at  different 
times,  they  will  be  considered  to  be  lnde- 
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pendent  covenants,  and  a  breach  of  one  can 
be  roed  for  without  alleging  or  proving 
the  performance  of  the  other.  Another  rule 
la  that  where  the  covenant  goes  only  to  part 
of  the  consideration  of  both  sides,  and  a 
breach  of  such  covenant  may  be  paid  for  In 
damages.  It  Is  an  Independent  covenant,  and 
consequently  an  action  may  be  maintained 
for  a  breach  of  such  covenant  on  the  part  of 
the  defendant  without  averring  performance 
of  other  covenants  on  the  part  of  the  plain- 
tiff. •  •  •  The  dependence  or  independ- 
ence of  covenants  is  generally  to  be  construed 
according  to  the  intention  of  the  parties." 

In  ascertaining  the  intention  of  the  parties 
to  this  contract,  necessarily  we  must  place 
ourselves  in  their  situation.  Both  knew  that 
the  Rock  Island  does  not  reach  Belleville, 
and  could  not  receive  the  coal  until  it  arrived 
at  St.  Louis.  Consequently  the  position  of 
defendant  that  the  Rock  Island  was  its  des- 
ignated agent  to  receive  the  delivery  at 
Belleville  is  untenable.  The  contract  pro- 
vided for  delivery  at  Belleville,  and  delivery 
at  that  place  to  the  carrier  authorized  by  de- 
fendant to  receive  the  coal  constituted  a  deliv- 
ery to  defendant  The  Louisville  &  Nashville 
Railroad  was  the  agent  of  defendant  because 
it  was  the  only  carrier  to  which  delivery 
could  be  made,  and  since  it  was  such  agent, 
delivery  to  it,  though  not  made  in  full  com- 
pliance with  the  shipping  Instructions,  never- 
theless constituted  delivery  to  defendant 
The  coal  became  the  property  of  defendant 
at  Belleville,  subject  only  to  the  right  of 
stoppage  in  transitu,  and  defendant's  refusal 
to  receive  it  at  St.  Joseph  was  but  a  refusal 
to  take  charge  of  and  have  dominion  over  its 
own  property.  It  follows  from  what  we  have 
said  that  plaintiff  is  entitled  to  recover  the 
contract  price  of  the  coal,  and  that  defend- 
ant under  proper  pleadings,  is  entitled  to 
recover  from  defendant  the  damages,  if  any, 
It  sustained  as  a  result  of  plaintiff's  breach 
of  an  Independent  condition  of  the  contract 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. All  concur. 


GRAFF  v.  DOUGHERTY. 

(St  Louis  Court  of  Appeals.  Missouri,  June 
22,  1909.   Rehearing  Denied  July  6,  1909.) 

1.  Justices  or  the  Peace  (S  122*)— Default 
Judgment  —  Setting  Aside— G  bounds— 
Fraud. 

A  plaintiff  In  Justice's  court  who  fraudu- 
lently represented  to  the  Justice  that  defendant 
was  a  nonresident  and  thereby  procured  the 
justice  to  issue  notice  and  to  proceed  against 
defendant  as  a  nonresident  though  in  fact  he 
was  a  resident  and  obtained  default  judgment 
against  him,  was  guilty  of  fraud,  authorising 
the  court  to  set  aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  887 ;  Dec.  Dig.  {  122.*] 


2.  Pleading  ft  189*)— Demubbbb— Office. 

A  demurrer  is  a  pleading  under  the  law, 
and  it  does  not  lie  to  challenge  the  sufficiency  of 
a  mere  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  400;  Dec.  Dig.  f  189.*] 

3.  Judgment  (§  338*)  —  Setting  Aside  — 
Fbaud— Remedies. 

A  motion  lies  to  set  aside  a  judgment  pro- 
cured by  fraud,  though  a  bill  in  equity  or  a 
writ  of  error  coram  nobis  also  lies. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  721 ;  Dec.  Dig.  §  33a*] 

4.  Appeal  and  Ebbob  (§  544*)— "Recobd"— 
Necessity  of  Bill  of  Exceptions. 

A  motion  to  set  aside  a  judgment  on  the 
ground  that  it  was  procured  by  fraud  and  to 
recall  an  execution  is  not  a  pleading  nor  any 
part  of  the  record  proper,  which  consists  of 
the  petition,  summons,  and  all  subsequent  plead- 
ings, including  the  verdict  and  judgment,  and 
the  ruling  on  the  motion  is  a  matter  of  excep- 
tion only,  and,  unless  the  motion  is  preserved 
in  a  bill  of  exceptions  and  an  exception  is 
saved  to  the  ruling,  the  matter  is  not  review- 
able on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2415;  Dec.  Dig.  f  544* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  8008-6015;  vol.  8,  p.  7781.] 

5.  Appeal  and  Ebbob  (J  296*)— Necessity  or 
Motion  fob  New  Trial. 

A  motion  for  a  new  trial  is  not  a  prerequi- 
site to  review  the  ruling  on  a  motion  filed  after 
judgment  to  set  aside  the  judgment  and  recall 
an  execution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1713 ;  Dec.  Dig.  ff  296.*] 

Appeal  from  St  Louis  Circuit  Court;  Rob- 
ert M.  Foster,  Judge. 

Action  by  Bernard  M.  Graff  against  Wil- 
liam J.  Dougherty.  From  a  Judgment  deny- 
ing a  motion  to  set  aside  a  Judgment  for 
plaintiff  and  recall  an  execution,  defendant 
appeals.  Affirmed. 

E.  P.  Johnson,  for  appellant  Jamison  & 
Thomas,  for  respondent 

NORTONI,  J.  This  appeal  is  from  a  rul- 
ing of  the  circuit  court  on  a  motion  to  set 
aside  a  judgment  and  recall  an  execution. 
It  appears  plaintiff  instituted  his  suit 
against  defendant  In  the  justice  of  the  peace 
court  of  the  city  of  St  Louis.  The  defend- 
ant was  personally  served  by  writ  of  sum- 
mons and  appeared  to  the  action.  He  filed 
bis  application  for,  and  was  granted,  a 
change  of  venue  to  another  justice  of  the 
peace  court  in  the  same  district.  The  justice 
of  the  peace  to  whose  court  the  cause  was 
transmitted  on  change  of  venue  set  the  case 
for  hearing  on  September  1st,  and  Issued  a 
notice  to  the  defendant  to  that  effect  This 
notice  was  never  served  upon  him,  however. 
It  was  returned  by  the  constable  reciting 
that  defendant  could  not  be  found.  The  jus- 
tice of  the  peace  thereafter  proceeded  as 
though  the  defendant  were  a  nonresident  of 
the  city,  and  Issued  notices  by  publication 
to  the  effect  that  the  cause  would  be  heard 
and  determined  on  the  date  therein  mention- 
ed.   The  defendant  not  appearing  thereto, 
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judgment  was  given  against  him  by  default 
Afterwards  plaintiff  procured  a  certified 
transcript  of  this  judgment,  and  filed  the 
same  In  the  office  of  the  clerk  of  the  circuit 
court  of  the  city  of  St  Louis,  as  provided  by 
our  statute.  Execution  was  duly  issued 
thereon,  and  levied  upon  property  owned  by 
the  defendant.  Afterwards  the  defendant 
filed  the  motion  referred  to,  moving  the  cir- 
cuit court  to  set  aside  the  judgment  of  the 
justice,  which  had  then,  by  virtue  of  the 
statute,  become  parcel  of  the  records  of  the 
circuit  court  To  meet  this,  plaintiff  filed  a 
paper  which  he  denominated  a  "demurrer." 
This  paper,  whatever  It  was,  challenged  the 
sufficiency  of  the  grounds  set  forth  in  de- 
fendant's motion  for  setting  aside  the  judg- 
ment referred  to.  The  grounds  contained 
in  defendant's  motion  to  set  aside  the  judg- 
ment may  be  resolved  under  two  heads ;  that 
is,  the  first  group  are  such  as  might  be  suffi- 
cient for  the  writ  of  error  coram  nobis  at 
common  law,  and  the  second  are  grounds  of 
fraud.  The  first  ground  alleged  pertains 
to  the  fact  that  defendant  was  a  resident  of 
the  city  of  St  Louis  and  was  proceeded 
against  as  though  he  were  a  nonresident 
That  is  to  say,  the  motion  alleges  that  the 
defendant  was  at  all  times  a  resident  of  the 
city  of  St.  Louis,  and  that,  although  the  jus- 
tice Issued  a  notice  to  be  served  upon  him, 
the  constable  failed  to  make  personal  serv- 
ice thereof,  and  returned  it,  reciting  that  de- 
fendant could  not  be  found;  that  upon  this 
showing,  notice  by  publication  was  given,  as 
though  he  were  a  nonresident  to  the  effect 
that  his  cause  would  be  heard  on  a  certain 
day.  It  thus  appearing  that  the  justice  pro- 
ceeded upon  the  assumption  that  defendant 
was  In  fact  a  nonresident  when  he  was  a 
resident  of  St  Louis,  it  may  be  that  such  is 
a  competent  ground  at  common  law  to  set 
aside  the  Judgment  by  a  proceeding  under 
the  old  form  of  writ  of  error  coram  nobis. 
The  point  is  not  decided,  as  it  is  entirely  un- 
necessary to  do  so  In  this  case.  See,  how- 
ever, Cross  v.  Gould,  131  Mo.  App.  5S3,  110 
S.  W.  672. 

The  other  ground  brought  forward  In  the 
motion  to  set  aside  the  judgment  Is  to  the 
effect  that  the  plaintiff  in  the  case  fraudu- 
lently represented  to  the  justice  that  de- 
fendant was  In  fact  a  nonresident  of  the  city 
of  St  Louis,  and  thus  procured  the  justice 
to  Issue  notices,  and  proceeded  against  him 
as  though  he  were  In  fact  a  nonresident 
This  ground,  of  course,  asserts  fraud  on  the 
part  of  plaintiff  In  the  act  of  procuring  the 
judgment,  and  is  a  competent  ground  upon 
.which  a  court  may  set  aside  a  judgment 
thus  procured,  on  motion.  Downing  v.  Still, 
43  Mo.  309;  Cross  v.  Gould,  131  Mo.  App. 
585,  110  S.  W.  672.  And  It  may  be,  on  the 
authorities  cited,  that  the  court  erred  In 
sustaining  plaintiff's  paper  which  he  denomi- 
nated a  "demurrer,"  challenging  the  suffi- 
ciency of  these  grounds  for  relief.  A  de- 
murrer Is  a  pleading  under  our  law,  and,  of 


course,  a  pleading  of  this  character  win  not 
lie  to  challenge  the  sufficiency  of  a  mere  mo- 
tion. Nevertheless  the  paper  Interposed  in 
this  Instance  was  so  denominated,  and  on 
the  challenge  therein  contained  the  court  de- 
clared as  a  matter  of  law  that  the  grounds 
asserted  In  plaintiff's  motion  to  set  aside  the 
judgment  were  insufficient 

However  all  of  this  may  be,  and  whatever 
the  paper  was  by  which  the  plaintiff  chal- 
lenged the  sufficiency  of  this  motion  to  set 
aside  the  judgment,  the  motion  itself  is  noth- 
ing more  nor  less  than  a  motion.  It  is  so 
denominated  by  its  author.  It  is  In  no  sense 
a  pleading  In  the  cause.  Its  author  denomi- 
nated it  a  "motion,"  and  the  record  so  de- 
nominates and  treats  It  Under  the  ruling 
in  this  state,  relief  sought  In  the  character 
of  the  proceeding  here  disclosed  Is  by  mo- 
tion to  set  aside  the  judgment  Our  courts 
have  frequently  so  declared.  It  Is  true  this 
motion  predicates  in  part  upon  equitable 
grounds  which  would  no  doubt  support  a  bill 
In  equity  on  the  grounds  of  fraud  perpetrat- 
ed in  the  act  of  procuring  the  judgment 
Hamilton  v.  McLean,  139  Mo.  678,  41  S.  W. 
224;  Mayberry  v.  McClurg,  51  Mo.  256; 
Cross  v.  Gould,  131  Mo.  App.  685,  110  S.  W. 
672.  Nevertheless  the  relief  sought  Is  with- 
in the  purview  of  such  motions,  as  frequent- 
ly decided,  and  in  this  particular  Instance  it 
was  sought  by  motion.  As  to  the  grounds 
coram  nobis,  this  ancient  writ  is  superseded 
In  our  practice  by  the  modern  motion  to  the 
same  effect  See  Downing  v.  Still,  43  Mo. 
309;  Cross  v.  Gould,  131  Mo.  App.  585,  110 
S.  W.  672;  Fisher  v.  Fisher,  114  Mo.  App. 
627,  90  S.  W.  413.  The  point  we  desire  to 
emphasize  is  that  such  a  motion  is  a  proper 
remedy,  and  that  the  plaintiff  elected  to  pro- 
ceed by  motion  rather  than  by  bill  in  equity 
or  by  the  writ  of  error  coram  nobis.  From 
this  It  results,  of  course,  that  the  matter  be- 
fore the  court  is  an  appeal  from  the  ruling 
on  a  motion,  and  not  from  an  order  or  Judg- 
ment on  a  pleading.  Plaintiff  having  chosen 
his  remedy  and  proceeded  by  motion  Inter- 
posed In  the  case,  it  devolved  upon  him  to 
preserve  an  exception  to  the  ruling  of  the 
court  and  to  preserve  the  motion  as  well 
In  a  bill  of  exceptions  to  have  the  matter  re- 
viewed on  appeal.  It  is  certain  that  such 
motions  are  not  pleadings,  nor  are  they  any 
part  of  the  record  proper.  The  record  prop- 
er consists  of  the  petition,  summons,  and  all 
subsequent  pleadings,  Including  the  verdict 
and  judgment;  and  these  matters  the  law 
has  made  It  our  duty  to  examine  and  review, 
even  though  no  exceptions  be  preserved  with 
respect  thereto.  However,  the  rulings  of  the 
court  on  mere  motions  Interposed  In  the 
cause  are  matters  of  exception  only,  and, 
unless  the  motion  Itself  Is  preserved  In  the 
bill  and  an  exception  to  the  action  of  the 
court  in  ruling  thereon,  the  matter  is  not 
open  to  review  here.  Bateson  v.  Clark,  37 
Mo.  31,  34.  It  appears  plaintiff  preserved  no 
exceptions  whatever  to  the  action  of  the 
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coart  on  the  motion  referred  to.  Be  has  pre- 
sented no  bill  of  exceptions  here.  The  few 
matters  before  ns  appear  in  the  alleged 
transcript  as  though  they  are  of  the  record 
proper.  In  such  circumstances,  we  are  not 
permitted  to  review  the  action  of  the  trial 
court  on  a  mere  motion  which  seeks  only  to 
set  aside  a  judgment  and  recall  and  quash 
an  execution.  The  Identical  question  with 
respect  to  motions  having  for  their  purpose 
the  recall  and  quashing  of  executions  has 
frequently  been  decided  in  this  state.  It  Is 
true,  a  motion  for  new  trial  is  not  a  pre- 
requisite to  a  review  of  such  motions  filed 
after  judgment  In  this  respect,  such  mo- 
tions are  said  to  stand  on  a  different  foot- 
ing from  the  usual  motions  Interposed  in 
the  case;  that  is,  in  this  respect,  such  mo- 
tions filed  after  judgment  seem  to  enjoy  a 
special  prerogative  over  the  usual  motions 
other  than  those  which  result  In  the  deter- 
mination of  the  whole  case.  City  of  St. 
Louis  v.  Brooks,  107  Mo.  380,  383,  18  S.  W. 
22;  Aultman  v.  Daggs,  60  Mo.  App.  280, 
288 ;  In  re  estate  of  Howard,  128  Mo.  App. 
482,  490,  106  S.  W.  116.  Notwithstanding 
this  special  prerogative  accorded  to  motions 
filed  after  judgment  which  permits  a  review 
in  the  appellate  court,  even  though  the  rul- 
ing thereon  Is  not  referred  to  in  the  mo- 
tion for  new  trial,  it  is  nevertheless  essential 
to  preserve  an  exception  at  the  time  of  rul- 
ing, and  exemplify  the  same  here  by  bill  of 
exceptions  duly  filed.  This  rule  obtains  as 
a  prerequisite  to  the  right  of  review  in  the 
appellate  court.  See  the  following  cases  in 
point:  City  of  St.  Louis  v.  Brooks,  107  Mo. 
380.  384,  18  S.  W.  22;  Ecton  v.  K.  C,  O.  & 
S.  By.  Co.,  66  Mo.  App.  337 ;  Corby  v.  Tracy, 
62  Mo.  511. 

The  judgment  will  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  X,  con- 
cur. 


SIMMONS  HARDWARE  CO.  v.  ST.  LOUIS, 
I.  M.  &  S.  RY.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
8,  1909.   Rehearing  Denied  June  22,  1909.) 

1.  Cabbixrs  (S  180*)— Initial  Carbieb— Limi- 
tation of  Liability. 

An  initial  carrier,  contracting  for  through 
carriage  of  freight,  is  liable  for  the  loss  thereof 
occurring  anywhere  on  the  route,  unless  the  loss 
is  due  to  the  act  of  God  or  the  public  enemy,  and 
a  limitation  of  his  common-law  liability,  or  a 
provision  limiting  its  liability  to  a  loss  on  its 
own  line,  not  supported  by  a  consideration,  is 
inoperative. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  55  816-828;  Dec  Dig.  §  180.*] 

2.  Cabbiebs  (J  53*) — Cabbiage  or  Feeioiit — 
Contracts. 

A  receipt  by  a  carrier  for  freight  received 
for  transportation,  which  declares  that  the  ship- 
ment shall  be  subject  to  the  conditions  of  the 


bill  of  lading,  makes  the  bill  of  lading  a  part 
of  the  contract  of  carriage. 

[Ed.  Note.— For  other  cases,  sea  Carriers, 
Cent  Dig.  §  166;  Dec.  Dig.  §  63.*] 

S.  Cabbiebs  ({  180*)  —Cabbiage  of  Freight— 

Contracts. 

A  receipt  by  an  initial  carrier  of  freight  re- 
cited that  the  goods  were  received  In  good  order 
for  the  consignee,  subject  to  bill  of  lading,  and 
provided  that  the  property  received  on  the  dray 
ticket  waa  subject  to  the  conditions  of  the  bill 
of  lading.  The  bill  of  lading  contracted  for 
the  carriage  of  the  freight  to  the  consignee  or  to 
a  connecting  carrier,  and  limited  liability  for 
loss  to  that  occurring  on  its  own  line.  Held, 
that  the  receipt  and  Dill  of  lading  did  not  es- 
tablish a  contract  for  through  carriage,  and  the 
initial  carrier  was  liable  only  for  loss  on  its 
own  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  815-828;  Dec  Dig.  g  180.*] 

4.  Cabeikes  (8  180*)— Connecting  Cabbiebs 
— Freight — Contracts. 

Under  Rev.  St.  1899,  f  6222  (Ann.  St 
1906,  p.  2718),  providing  that  when  property  is 
received  by  a  carrier  for  transportation,  or  when 
a  carrier  Issues  a  bill  of  lading,  it  shall  be  lia- 
ble for  loss  of  the  property  caused  by  its  neg- 
ligence, or  that  of  another  carrier  to  which  the 
property  is  delivered,  a  carrier  receiving  proper- 
ty for  transportation  over  its  own  line  and  oth- 
er lines  need  not  contract  to  carry  beyond  its 
own  line;  but  where  in  the  main  clause  of  the 
contract  it  undertakes  to  carry  to  destination, 
it  cannot  limit  its  statutory  liability  by  excep- 
tions set  out  in  subsequent  clauses,  but  where  it 
specially  contracts  in  the  main  clause  to  carry 
only  to  the  end  of  its  line,  its  liability  extends' 
no  further. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  815-528;  Dec  Dig.  g  180.*] 

5.  Cabbiebs  (§  154*)— Cabbiage  or  Freight— 
Limiting  Liability. 

A  carrier  may  for  a  consideration  limit  its 
common-law  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  641-645;  Dec.  Dig.  {  154.*] 

6.  Cabbiebs  (§  171*)— Cabbiage  of  Freight- 
Liability. 

The  rule  that,  where  a  carrier  receives  prop- 
erty for  transportation  over  its  own  line  and 
the  lines  of  connecting  carriers  for  a  lump  freight 
charge,  the  connecting  carriers  are,  in  the  ab- 
sence of  proof  to  the  contrary,  agents  of  the 
initial  carrier  applies  where  a  traffic  arrange- 
ment Is  proved  between  the  initial  and  connecting 
carriers,  but  the  rule  does  not  apply  where  the 
initial  carrier  had  no  Interest  in,  nor  connection 
with,  the  connecting  carrier,  except  to  collect 
and  to  pay  over  to  it  the  freight  charge  from 
the  end  of  the  initial  carrier's  line  to  the  point 
of  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S!  735-739 ;  Dec.  Dig.  §  171.*] 

Appeal  from  St  Louis  Circuit  Court;  O.  C. 
Allen,  Judge. 

Action  by  the  Simmons  Hardware  Com- 
pany against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

C  R.  Sklnker,  for  appellant.  M.  L.  Clardy 
and  H.  G.  Herbel,  for  respondent 

GOODE,  J.  This  case  has  been  submitted 
on  an  agreed  statement  of  the  facts,  all  of 
which  need  not  be  transcribed  to  render 
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our  decision  clear.  Hence  the  statement  will 
be  presented  in  an  abridged  form.  Plaintiff 
Is  a  corporation  engaged,  among  other  things. 
In  selling  saddlery  and  harness  in  the  city 
of  St.  Louis.  Defendant  is  a  railway  com- 
pany and  a  common  carrier,  with  a  line  ex- 
tending from  said  city  southward  to  Vldalla 
on  the  west  bank  of  the  Mississippi  river 
in  the  state  of  Louisiana,  and  E.  W.  Con- 
stant &  Son  are  merchants  doing  business  in 
Atherton,  an  Inland  town  In  Louisiana,  a  few 
miles  from  Homestead  Landing.  The  latter 
point  is  on  the  west  bank  of  the  Mississippi 
river,  where  freight  Intended  for  Atherton 
Is  taken  aboard  and  discharged  by  steam- 
boats. Homestead  Landing  is  many  miles 
north  of  Vldalla,  the  nearest  point  to  de- 
fendant's railroad.  On  February  19,  1903, 
plaintiff  delivered  to  defendant  company  in 
St  Louis  harness,  whips,  and  saddlery  of  the 
market  value  of  $64  for  transportation  and 
delivery  according  to  this  Instrument : 

"Order  No.  UO-0618  Special  Instruction!  I.  If.  S. 

St.  Louis,  S-18-0S. 
Received  from  Simmons  Hardware  Company,  Inc. 
In  good  order  for  B.  W.  Constant  &  Son,  Atherton, 
La.,  To  Vldalla  c-o  Boat  to  Homestead  Ldg.  Sub- 
ject to  Railroad  Company'!  bill  of  lading. 

At  Owner'!  Riik  If  Lower  Classification. 
Rates        No.  Pkgs.         Wagon  No.  Weight 
2  Box  Saddlery  140 

1  "    Harness  40 

1  "    board  whips  15 

US 

St  U,  I.  M.  *  S.  Ry.  Co.   Cupples  Station,  2-10-03. 

The  above  property  received  on  thla  dray  ticket  li 
subject  to  conditions  of  company's  bill  of  lading. 
T.  P.  Adams,  Agent,  per  Coffin.  Prepay  freight 

No  bill  of  lading  was  Issued  pursuant  to 
the  receipt  supra,  but  it  is  agreed  the  form 
of  bills  of  lading  in  regular  use  by  defendant 
company  at  the  time  was,  as  far  as  Its  pro- 
visions are  material  to  the  present  case,  as 
follows : 

St  Louis,  Iron  Mountain  *  Southern  Railway  Co. 

Rates  guaranteed.  St  Louis  ISO. . 

To   Received  from   

Charges  advanced  the  following 

If  1st  class.. ..eta  per  100  lbs.  packages,  contents 
If  2d  class.... cts  per  100  lbs.  unknown,  In  appar- 
If3d  class.... cts  per  100  lbs.  ent  good  order. 
If  4th  class.... cts  per  100  lbs.  marked  and  number- 
If  5th  class.. ..cts  per  100  lbs.    ed  as  per  margin,  to 

Cotton   cts  per  100  lbs.   be  transported  from 

 cts  per  100  lbs.    St  Louis  to  destlna- 

 cts  per  100  lbs.  tlon.  If  on  this  rail- 
Flour  and  meal  per  bbl.    way  or  Its  leased 

Beef,  pork,  and  Ash.  .per  bbl.   and  operated  lines. 

Special   per  bbl.   or    to    the  proper 

Junction,  If  the  destination  Is  on  another  road: 
and  delivered  to  the  consignee,  or  a  connecting 
carrier.  The  package  aforesaid  may  pass  through 
the  custody  of  several  carriers  before  reaching 
their  destination,  and  It  Is  understood  as  a  part 
of  tha  consideration  tor  which  the  said  packages  are 
received,  that  the  exceptions  from  liability  made  by 
such  carrier!  respectively  of  said  packages,  as  though 
herein  Inserted  at  length.  *  *  *  It  Is  further  es- 
pecially understood  that  for  all  loss  or  damage  oc- 
curring In  the  transit  of  said  packages,  the  legal 
remedy  shall  be  against  the  particular  carrier  only 
In  whose  custody  the  said  packages  may  actually 
be  at  the  time  of  the  happening  thereof.  It  being 
understood  that  the  St  Louis,  Iron  Mountain  * 
Southern  Railway  in  receiving  these  said  packages 
to  be  forwarded  as  aforesaid,  assumes  no  other  re- 


sponsibility for  their  safety  or  safe  carriage  than 
may  be  Incurred  on  its  own  road. 

•  ••••• 

Note.  In  accepting  this  contract  the  shipper  or 
other  agent  of  the  owner  of  the  property  carried, 
expressly  accepts  and  agrees  to  all  Its  stipulations 

and  conditions.    Consigned  to  At.... ..Weight 

and  classification  subject  to  correction. 

Marked  List  of  Articles  Weight 

Defendant's  tariff  schedule,  on  file  with 
the  Interstate  Commerce  Commission  when 
the  shipment  occurred,  prescribed  a  charge 
of  $1.20  for  carrying  the  articles  by  rail 
from  St  Louis  to  Vldalla,  and  thence  by 
boat  to  Homestead  Landing.  That  charge 
was  prepaid  by  plaintiff  when  it  delivered 
the  goods  to  defendant  Steamboats  ply 
on  the  Mississippi  from  Vldalla  to  towns 
along,  the  river,  among  which  are  Home- 
stead Landing  and  Upper  Wilton  Landing, 
and  the  articles  In  controversy  were  deliver- 
ed by  defendant  In  the  same  condition  they 
were  received  by  It  to  one  of  the  steamboats 
of  the  line.  The  steamboat  transported  them 
from  Vldalla  to  Upper  Wilton  Landing,  and 
on  April  27,  1903,  delivered  them  at  that 
point  Instead  of  at  Homestead  Landing.  To 
whom  the  delivery  was  made  is  not  stated, 
but  they  never  were  received  by  the  con- 
signees, E.  W.  Constant  &  Son.  Plaintiff 
thereafter  demanded  from  defendant  pay- 
ment of  the  value  of  the  articles  lost  and 
was  refused.  We  transcribe  a  stipulation 
from  the  agreed  statement  of  facts,  with 
reference  to  the  relation  between  defendant 
and  the  steamboat  company  which  received 
the  articles  from  defendant  in  Vldalla  for 
carriage  to  Homestead  Landing:  "Defendant 
had  no  interest  in,  or  connection  with,  said 
steamboat  line,  except  to  collect  and  pay  over 
to  it  its  freight  charges  from  Homestead  to 
Vldalla,  which  it  did  in  this  Instance."  The 
gravamen  of  the  petition  in  the  present  case 
is  the  delivery  of  the  goods  by  plaintiff  to 
defendant  in  St  Louis,  to  be  transported 
from  St  Louis  to  Vldalla  by  rail,  thence 
by  boat  to  Homestead  Landing,  and  there 
delivered  to  E.  W.  Constant  &  Son  of  Ather- 
ton for  a  certain  reward,  and  the  nondelivery 
of  the  goods.  The  petition  counts  on  the 
common-law  liability  of  the  defendant  and 
sounds  In  trover  for  conversion  of  the  goods. 
We  need  not  recite  the  declarations  of  law 
requested  by  plaintiff  and  refused,  for  at 
defendant's  request  the  court  declared  the 
law  to  be  against  plaintiff's  right  to  recov- 
er, and  that  the  verdict  must  be  for  de- 
fendant Judgment  having  been  entered  ac- 
cordingly, this  appeal  was  taken. 

1.  Counsel  for  plaintiff  Insists  the  contract 
between  his  client  and  defendant  was  one 
for  through  carriage  of  the  goods  from  St 
Louis  to  Homestead  Landing.  If  this  was 
true,  as  the  agreed  facts  show  no  freight 
charge  or  other  consideration  for  a  limita- 
tion of  defendant's  common-law  liability.  It 
would  be  answerable  to  plaintiff  for  the  loss 
of  the  property  anywhere  on  the  route,  and 
whether  the  loss  occurred  while  It  was  In 
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defendant's  custody  or  the  steamboat  com- 
pany's; that  Is  to  say,  unless  It  was  due  to 
the  act  of  Ood  or  the  public  enemy.  Scott 
Co.  Mill.  Co.  v.  Railroad,  127  Mo.  App.  80, 
104  S.  W.  924.  The  proviso  against  defend- 
ant being  liable  for  loss  or  damage  occurring 
elsewhere  than  on  its  own  line  would  be 
inoperative  as  unsupported  by  a  considera- 
tion. Counsel  for  plaintiff  argues  that  de- 
fendant's bill  of  lading  cannot  be  considered 
as  part  of  the  contract  but  the  latter  must 
stand  on  the  receipt  Issued  by  defendant,  and 
designated  as  "Exhibit  A."  This  position  is 
untenable,  because  the  receipt  declared  the 
shipment  should  be  subject  to  the  conditions 
of  defendant's  bill  of  lading,  thereby  mak- 
ing the  latter  a  part  of  the  contract  West- 
ern Sash  &  Door  Co.  v.  Railroad,  177  Mo. 
641.  76  S.  W.  998.  There  can  be  no  doubt 
■bout  the  terms  of  the  bill  of  lading,  as  the 
parties  have  attached  to  their  agreed  state- 
ment of  tbe  facts  a  blank  form  as  the  one 
in  use.  The  question,  then,  is  whether  the 
receipt  or  "dray  ticket"  coupled  with  the 
bill  of  lading,  made  a  contract  for  through 
carriage,  or  for  carriage  only  to  the  end  of 
defendant's  line  at  Vidalia.  It  will  be  ob- 
served the  document  which  calls  itself  a 
"dray  ticket"  says  nothing  in  express  terms 
about  the  transportation  of  the  property, 
though  the  language  used  suggests  it  was  to 
be  transported,  as  it  is  recited  to  have  been 
received  from  plaintiff  at  St.  Louis  for  E. 
W.  Constant  &  Son,  Atherton,  La.  This  sug- 
gestion would  arise,  too,  from  the  fact  de- 
fendant is  a  railroad  company,  and  from  the 
recital  in  tbe  receipt  that  from  Vidalia  tbe 
property  was  to  be  In  the  care  of  the  boat 
company  to  Homestead  Landing.  Still  the 
so-called  dray  ticket  is  reticent  about  what 
was  to  be  done  with  the  property,  and  does 
not  say  defendant  was  to  carry  it  either 
to  Vidalia  or  to  Homestead  Landing.  The 
agreed  statement  says  the  words  "To  Vidalia, 
c-o  boat  to  Homestead  Landing"  were  writ- 
ten by  plaintiff's  agent  on  the  blank  form, 
and,  therefore,  if  they  were  ambiguous,  it 
was  plaintiff's  fault  So  much  for  the  re- 
ceipt which  was  not  on  its  face  an  express 
agreement  by  defendant  to  transport  the 
property  at  all,  though  we  do  not  doubt  It 
was  open  to  the  court  as  trier  of  the  facts, 
to  find  from  the  receipt  and  the  agreed  cir- 
cumstances there  was  a  contract  for  trans- 
portation. 

Taking  up  tbe  bill  of  lading,  we  find  in  the 
very  clause  containing  the  contract  of  car- 
riage between  the  shipper  and  the  company 
a  stipulation  that  the  goods  were  received 
"to  be  transported  from  St.  Louis  to  destina- 
tion, If  on  this  railway  or  its  leased  and  oper- 
ated lines,  or  to  the  proper  junction,  if  the 
destination  is  on  another  road ;  and  delivered 
to  the  consignee,  or  a  connecting  carrier." 
We  point  out  the  place  in  the  bill  of  lading 
where  the  stipulation  limiting  the  carriage 
by  defendant  to  its  own  or  leased  and  operat- 
ed lines  occurs,  and  that  it  is  In  the  main 


clause  on  which  the  shipper's  attention  would 
be  most  likely  to  fall.  This  circumstance  is 
treated  In  the  decisions  as  Important,  If  not 
controlling,  upon  the  question  of  whether  an 
attempt  in  a  bill  of  lading  to  limit  the  liabil- 
ity of  the  initial  carrier  is  successful.  West- 
ern Sash  &  Door  Co.  v.  Railroad,  177  Mo. 
641,  76  S.  W.  998;  Railroad  v.  McCann,  174 
U.  S.  580,  19  Sup.  Ct.  755,  43  L.  Ed.  1093. 
Those  cases  dealt  with  the  statute  making  an 
initial  carrier  responsible  for  the  negligence 
of  connecting  lines  (Rev.  St  1899,  g  5222 
[Ann.  St.  1906,  p.  2718]),  and  determined 
what  kind  of  contracts  could,  and  what  could 
not,  be  treated  as  contracts  for  through  car- 
riage in  striving  to  give  full  effect  to  the  stat- 
ute. We  do  not  see  how  instruments  of  the 
same  tenor  can  be  construed  as  through  con- 
tracts under  the  statute,  and  as  local  con- 
tracts with  respect  to  the  common-law  liabil- 
ity of  tbe  Initial  carrier.  It  is  a  question  of 
interpretation,  and  the  same  rules  must  be 
applied  in  either  event.  Now  the  effect  of 
the  decisions  on  the  statute  has  been  to  de- 
velop these  rules:  A  common  carrier,  receiv- 
ing property  for  transportation  over  its  own 
line  and  other  lines,  is  not  bound  to  contract 
to  carry  beyond  the  end  of  its  line;  but  if, 
In  the  main  clause  of  the  contract,  it  under- 
takes to  carry  to  destination,  it  cannot  limit 
its  statutory  liability  by  exceptions  and  pro- 
visos set  out  In  subsequent  clauses.  On  the 
other  hand,  if  It  specially  contracts  in  the 
main  clause  to  carry  only  to  the  end  of  its 
line,  its  liability  will  extend  no  further.  Or, 
to  state  the  rule  in  the  language  used  by  Mr. 
Justice  White  of  the  Supreme  Court  of  the 
United  States,  in  Railroad  v.  McCann,  174 
U.  S.  680,  19  Sup.  Ct.  755,  43  L.  Ed.  1093,  In 
expounding  the  effect  of  the  decisions  of  the 
Supreme  Court  of  this  State:  "An  examina- 
tion, however,  of  the  opinion  of  the  Supreme 
Court  of  Missouri  demonstrates  that  it  is  not 
justly  susceptible  of  tbe  construction  thus 
placed  upon  it.  Analyzing  the  opinion  of  the 
court  it  results  that  the  court  decided  that 
whilst  the  statute  left  a  railway  company 
ample  power  to  restrict  its  liability  by  con- 
tract, both  as  to  carriage  and  as  to  liability 
for  negligence,  to  its  own  line,  the  purpose 
embodied  in  the  statute  was  to  regulate  the 
form  In  which  the  contract  should  be  ex- 
pressed, so  as  to  require  the  carrier  to  em- 
body the  limitation  directly  and  in  unambig- 
uous terms  in  the  portion  of  tbe  agreement 
reciting  the  contract  to  transport  and  not  to 
import  or  Imply  such  limitation  by  way  of 
exception  or  statements  of  conditions  and 
qualifications,  requiring  on  the  part  of  the 
shipper  a  critical  comparison  of  clauses  of 
the  contract  in  order  to  reach  a  proper  un- 
derstanding of  its  meaning.  That  is  to  say, 
that  the  restraint  imposed  by  the  statute  was 
not  a  curtailment  of  tne  power  to  limit  lia- 
bility to  the  line  of  the  carrier  accepting  the 
freight,  but  a  regulation  of  the  form  in  which 
the  contract  having  that  object  in  view 
should  be  drawn." 
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Though  the  Initial  carrier  cannot  limit  Its 
statutory  liability  when  it  agrees  to  carry 
through,  It  may  limit  its  common-law  liabil- 
ity for  a  consideration,  and  we  are  looking 
into  the  decisions  on  the  statute  only  In  order 
to  ascertain  what  Is  a  through  contract 
There  was  no  restriction  of  defendant's  com- 
mon-law obligation  in  the  case  at  bar,  be- 
cause, as  said,  there  was  no  consideration 
for  such  a  restriction.  The  foregoing  doc- 
trine has  resulted  in  some  bills  of  lading 
being  construed  to  be  contracts  by  the  Initial 
carrier  for  through  carriage  perhaps  con- 
trary to  the  plain  intent  of  the  instruments 
to  be  gathered  from  their  four  corners,  sim- 
ply because  the  purpose  of  the  first  carriers 
to  agree  to  transport  no  further  than  the  end 
of  their  own  lines  was  not  explicitly  stated 
In  the  part  of  the  bills  containing  the  con- 
tracts to  transport  Marshall,  etc.,  Grain  Co. 
v.  Railroad,  176  Mo.  480,  75  S.  W.  638,  98 
Am.  St.  Rep.  508;  Western  Sash  &  Door  Co. 
v.  Railroad,  supra;  Ingwersen  v.  Railroad, 
116  Mo.  App.  139,  92  S.  W.  357;  Scott  Co. 
Mill  Co.  v.  Railroad,  127  Mo.  App.  80,  104 
S.  W.  924.  We  cannot  cite  or  review  all  the 
cases,  but  an  examination  of  them  will  show 
the  contracts  passed  on  were  In  the  form 
stated.  In  the  case  at  bar  the  contract  of  af- 
freightment to  be  gleaned  from  the  dray 
ticket  and  attached  bill  of  lading  Is  much 
like  the  one  held  in  Miller  Grain  Co.  v.  Rail- 
road, 138  Mo.  658,  40  S.  W.  894,  to  be  an 
agreement  by  the  first  carrier  to  carry  only 
to  the  end  of  Its  own  line.  It  is  true  the 
receipt  by  a  carrier  of  goods  to  be  transport- 
ed to  a  designated  place  Is  prima  facie  an 
agreement  to  carry  to  destination,  whether  it 
be  on  or  off  the  carrier's  line;  or  so  the 
courts  In  this  state  have  held.  Popham  v. 
Barnard,  77  Mo.  App.  619,  628;  Marshall,  etc., 
Grain  Co.  v.  Railroad,  176  Mo.,  loc  clt.  489, 
75  S.  W.  638,  98  Am.  St.  Rep.  508.  But  the 
terms  of  the  main  clause  of  the  bill  before 
us  dispel  this  presumption. 

Counsel  for  plaintiff  Insist  the  steamboat 
company,  which  received  the  property  to 
carry  it  from  Vidalla  to  Homestead  Landing, 
must  be  regarded  as  the  agent  of  plaintiff, 
and  not  of  defendant,  inasmuch  as  defendant 
directed  it  to  collect  the  freight  for  it  Au- 
thority can  be  found  for  the  proposition  that, 
where  a  carrier  receives  property  to  be  trans- 
ported to  a  certain  destination  over  Its  own 
route  and  the  routes  of  connecting  carriers, 
for  a  round  freight  charge,  the  other  carriers 
will  be  treated,  In  the  absence  of  proof  to 
the  contrary,  as  .transportation  agencies  of 
the  first  carrier.  Smeltzer  v.  Railroad  (C. 
C.)  158  Fed.  649,  662 ;  Railroad  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  Ed.  827;  Bank  of  Ky.  v. 
Adams  Express  Co.,  93  U.  S.  174,  23  L.  Ed. 
872;  Nashua  Lock  Co.  v.  Railroad,  48  N.  H. 
339,  2  Am.  Rep.  242.  And  especially  will  this 
rule  be  applied  when  a  traffic  arrangement  is 
proved  between  the  first  carrier  and  the  con- 


necting ones  for  the  transportation  of  freight 
over  their  lines.  Those  grounds  of  recovery 
must  sink  under  the  plaintiff  in  the  present 
case,  in  view  of  the  stipulation,  contained  in 
the  agreed  statement  of  the  facts,  that  de- 
fendant had  no  interest  in,  or  connection 
with,  the  steamboat  company,  except  to  col- 
lect and  pay  over  to  it  the  freight  charge 
from  Vidalla  to  Homestead  Landing.  This 
admission  directly  excluded  the  Idea  of  a 
partnership,  traffic  association,  or  any  other 
arrangement  than  that  defendant  should  col- 
lect the  steamboat  company's  freight  charges. 
But  mere  authority  to  collect  a  carrier's 
charge  cannot  make  Bald  carrier  the  agent  of 
the  collecting  one,  or  prove  a  joint  traffic 
agreement  existed  between  them. 
The  Judgment  is  affirmed.   All  concur. 


In  re  CROUSE. 

CROUSB  v.  GREENSFELDER. 

(St  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.) 

L  Statutes  (8  184*)— Construction— Legis- 
lative Intent. 

The  court  in  construing  a  statute  will  not 

interpret  it  literally,  but  will  construe  it  with 

a  view  of  accomplishing  the  legislative,  purpose. 
[Ed.  Note.— For  other  cases,  see  Statutes, 

Cent.  Dig.  i  262;  Dec.  Dig.  {  184.*] 

2.  Insane  Persons  (J  27*)— Inquisitions— ■ 
Review— Statutes. 

Rev.  St.  1899,  |  1674,  Bubd.  4  (Ann.  St 
1906,  p.  1217),  conferring  on  the  circuit  courts 
appellate  jurisdiction  from  judgments  of  the  pro- 
bate court  in  all  cases  not  expressly  prohibited 
by  law,  does  not  authorize  an  appeal  from  the 
probate  court  in  cases  arising  under  sections 
3650-3654,  3657  (pp.  2060-2062),  authorizing 
the  probate  court  on  information  to  inquire  in- 
to the  sanity  of  persons,  etc. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  S  37;  Dec.  Dig.  I  27.»] 

3.  Insane  Persons  (I  1*)— Who  are  Insane 
—Statutes— "Person  of  Unsound  Mind." 

Under  Rev.  St.  1899,  §  3702  (Ann.  St  1906, 
p.  2071),  providing  that  for  the  purposes  of  the 
chapter  relating  to  insane  persons,  the  words 
"insane  person  or  the  words  "person  of  un- 
sound mind"  shall  be  construed  to  mean  either 
an  idiot,  or  a  lunatic,  or  a  person  of  unsound 
mind  and  incapable  of  managing  his  own  affairs, 
there  is  no  distinction  in  law  between  irrespon- 
sible persons,  persons  of  unsound  mind,  or  idiots 
and  raving  maniacs. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  I  1 ;  Dec  Dig.  f  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3635-3644;  vol.  8,  pp.  7688,  7212- 
7217,  7825.] 

4.  Insane  Persons  ($  27*)— Inquisitions— 
Review. 

In  the  absence  of  statutory  authority,  no 
appeal,  as  a  general  rule,  lies  from  an  adjudi- 
cation in  lunacy  proceedings. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  |  37;  Dec.  Dig.  f  27.*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; J.  W.  McElhlnney,  Judge. 

In  the  matter  of  Jessie  B.  Crouse,  a  non 
compos.    From  a  judgment  of  the  probate 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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court  adjudging  said  Cronae  insane  and  ap- 
pointing J.  B.  Oreensfelder  as  her  guardian, 
she  appealed  to  the  circuit  court,  and  from 
Its  judgment  dismissing  the  appeal  she  ap- 
peals. Affirmed. 

Information  In  writing  as  provided  by  sec- 
tion 3650,  Rev.  St  1899  (Ann.  St  1906,  p. 
2060),  was  filed  in  the  probate  court  of  the 
•county  of  St  Louis,  to  the  effect  that  one  Jes- 
sie B.  Crouse  was  of  unsound  mind  and  inca- 
pable of  managing  her  affairs.  On  a  trial  In 
that  court  before  a  jury,  a  verdict  was  ren- 
dered declaring  her  of  unsound  mind,  where- 
upon the  probate  court  appointed  J.  B.  Greens- 
felderasher  guardian.  Jessie  B.  Crouse  filed 
her  motion  to  have  the  inquisition  and  the  ver- 
dict of  the  jury  and  the  appointment  of  the 
guardian  set  aside,  alleging,  as  grounds  for 
the  motion,  that  the  probate  court  of  St  Louis 
county  did  not  nave  Jurisdiction  over  her 
person  and  estate  at  the  time  the  judgment 
and  appointment  was  made  and  entered; 
that  she  was  not  in  the  county  of  St  Louis, 
within  the  meaning  of  the  laws  of  the  state 
of  Missouri  relating  to  Insane  persons,  at 
or  prior  to  the  time  the  court  entertained 
jurisdiction  of  the  matter  and  entered  upon 
the  inquisition ;  that  she  was  not  of  unsound 
mind;  that  no  good  cause  was  shown  to 
the  court  for  the  exercise  of  its  jurisdiction ; 
and  that  It  was  not  shown  to  the  court  that 
Mrs.  Crouse  was  the  owner  of  any  property. 
This  motion  was  signed  by  the  attorney  for 
Jessie  B.  Crouse.  It  was  overruled  by  the 
probate  court,  and  at  the  same  term  Jessie 
B.  Crouse  filed  her  application,  supported  by 
affidavit  praying  an  appeal  to  the  circuit 
court  of  the  county.  The  appeal  was  allowed. 
At  the  return  term  of  the  circuit  court  the 
guardian  filed  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  appeal  was  tak- 
«n  without  any  warrant  or  authority  on  the 
part  of  said  Jessie  B.  Crouse;  that  it  was 
improperly  allowed  by  the  probate  court  of 
St  Louis  county;  that  the  inquisition  where- 
by Jessie  B.  Grouse  was  declared  to  be  of 
unsound  mind  is  a  strictly  statutory  pro- 
ceeding, and  that  all  proceedings  thereunder 
are  required  to  be  in  accordance  with  the 
statute  governing  such  cases;  that  the  stat- 
ute governing  such  cases  does  not  allow  an 
appeal  from  such  proceedings,  and  that  the 
circuit  court  has  no  jurisdiction  to  hear  or 
determine  any  matters  brougnt  before  it  on 
appeal  from  the  probate  court  In  a  case  of 
this  kind.  The  motion  was  sustained  by  the 
court  and  the  appeal  dismissed.  Whereupon 
Jessie  B.  Crouse  filed  an  affidavit  for  an  ap- 
peal to  this  court,  which  was  allowed,  bill 
of  exceptions  signed  and  filed,  and  the  case 
is  here  on  her  appeal. 

John  Lally,  for  appellant  O.  H.  Kern 
and  Sam.  D.  Hodgdon,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  Counsel  for  appellant  relies  on 
section  1674,  Rev.  St  1899  (Ann.  St  1906, 


p.  1217),  which  by  the  fourth  subdivision  con- 
fers upon  the  circuit  courts  appellate  juris- 
diction "from  the  Judgments  and  orders  of 
county  courts,  probate  courts  and  Justices 
of  the  peace,  in  all  cases  not  expressly  pro- 
hibited by  law,  and  shall  possess  a  super- 
intending control  over  them,  and  a  general 
control  over  executors,  administrators,  guard- 
ians, curators,  minors,  Idiots,  lunatics  and 
persons  of  unsound  mind."  Referring  to  this 
section,  this  court,  in  Morris  v.  Morris,  128 
Mo.  App.  673,  107  S.  W.  406,  in  which  case 
a  like  right  of  appeal  was  attempted  to  be 
founded  upon  this  some  section,  has  said: 
"The  superintending  control  conferred  by 
this  section  does  not  embrace  an  appeal  from 
a  decision  of  the  probate  court  to  the  cir- 
cuit court  It  can  only  be  exercised  by  an 
original  writ  issuing  out  of  the  circuit  court, 
directed  to  the  probate  court,  as  the  writ 
of  certiorari,  mandamus  or  prohibition.  We 
think  appellant  has  misconceived  his  rem- 
edy." The  appeal  was  not  from  an  adjudica- 
tion of  the  fact  of  lunacy,  a  proceeding  hav- 
ing been  unsuccessfully  Instituted  to  declare 
a  person  insane — the  verdict  being  in  favor 
of  the  sanity  of  the  party — and  the  costs 
were  taxed  against  the  party  who  instituted 
the  proceeding.  It  was  from  the  taxation  of 
these  costs  that  the  appeal  was  taken.  It 
will  be  observed  that  In  this  opinion  of  the 
learned  Judge,  no  notice  is  taken  of  the  first 
clause  of  subdivision  4  of  section  1074,  name- 
ly, "appellate  Jurisdiction  from  the  Judg- 
ments and  orders  of  county  courts,  probate 
courts  and  Justices  of  the  peace,  In  all  cases 
not  expressly  prohibited  by  law,"  the  judge 
basing  his  conclusion  alone  on  the  second 
clause  of  this  subdivision,  which  gives  super- 
intending control,  and  he  holds  that  that  su- 
perintending control  is  not  to  be  exercised 
through  an  appeal.  We  are  therefore,  in  the 
case  at  bar,  brought  to  consider  the  effect 
of  the  first  clause  of  this  subdivision,  grant- 
ing a  right  of  appeal  in  all  cases  in  which 
the  appeal  "Is  not  expressly  prohibited  by 
law." 

What  Is  now  subdivision  4,  §  1674,  Rev. 
St  1899,  has  appeared  in  our  statutes  in 
substantially  the  same  words  for  many  years. 
In  the  Revised  Statutes  of  1855  it  appears  as 
the  fourth  clause  of  the  eighth  section  of 
the  forty-seventh  chapter  of  that  revision  In 
this  language:  "Appellate  jurisdiction  from 
the  judgments  and  orders  of  county  courts 
and  justices  of  the  peace,  in  all  cases  not 
expressly  prohibited  by  law,  and  shall  pos- 
sess a  superintending  control  over  them." 
Prior  to  1875,  when  our  present  Constitution 
was  adopted,  probate  Jurisdiction  and  Juris- 
diction of  proceedings  under  an  inquisition 
of  lunacy  were,  by  law,  vested  in  the  coun- 
ty courts,  the  few  probate  courts  that  we 
then  had  existing  under  special  acts,  local 
In  their  application.  Construing  this  section, 
In  the  revision  of  1855,  the  Supreme  Court, 
In  Hall  v.  County  Court  of  Audrain  Coun- 
ty, 27  Mo.  329,  held  that  under  it  the  right 
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of  appeal  lay  to  the  Supreme  Court  from  an 
order  of  a  county  court  removing  the  guardi- 
an of  an  Insane  person.  The  right  of  appeal 
on  this  phase  of  the  case  was  challenged. 
Judge  Richardson,  who  delivered  the  opin- 
ion, remarked,  after  quoting  this  fourth  sub- 
division of  section  8,  c.  47,  Rev.  St  1855, 
that  the  court  had  not  been  referred  to  any 
provision  of  the  statute  which  prohibits  an 
appeal  in  a  case  like  the  one  then  before 
the  court  Referring  to  the  fifteenth  sec- 
tion of  the  chapter,  which  defines  the  exclu- 
sive original  jurisdiction  of  the  county  courts, 
and  which  enumerates,  among  other  sub- 
jects, the  power  of  appointing  and  displacing 
the  guardians  of  orphans,  minors,  and  per- 
sons of  unsound  mind,  and  closes  with  the 
sweeping  declaration  of  the  right  of  appeal 
in  all  cases  to  the  circuit  court  in  such  man- 
ner as  may  be  provided  by  law,  the  learned 
judge  holds  that  while  the  general  right 
of  appeal  is  given,  the  manner  is  not  pro- 
vided, nor  the  operation  of  the  appeal,  nor 
the  manner  of  the  trial  of  the  case  in  the 
circuit  court  on  appeal,  the  absence  of  all 
of  which,  however,  the  court  holds  does  not 
affect  the  right  of  appeal.  The  right  of  ap- 
peal on  the  verdict  establishing  insanity  was 
not  clearly  in  decision. 

In  Matter  of  Marquis,  85  Mo.  615,  the  re- 
lator filed  an  Information  in  the  probate 
court  of  Howard  county,  alleging  that  his 
father  was  a  person  of  unsound  mind,  and 
praying  that  an  inquiry  Into  that  be  had. 
The  probate  court  made  an  order  finding 
him  to  be  a  person  of  unsound  mind  and 
incapable  of  attending  to  his  business;  the 
court  entered  judgment  accordingly,  and 
appointed  a  guardian  of  his  person  and  es- 
tate. At  the  next  regular  term  of  the  court, 
Marquis  appeared  and  moved  the  court  to 
set  aside  the  judgment  alleging  various 
grounds;  among  others,  that  he  was  not  of 
unsound  mind,  and  that  the  proceeding  had 
been  instituted  against  him  without  his 
knowledge  and  without  notice,  and  that  he 
was  in  proper  condition  to  be  brought  in- 
to court  The  motion  was  sustained,  where- 
upon the  guardian  appealed  to  the  circuit 
court,  where  the  judgment  of  the  probate 
court  was  affirmed.  From  that  judgment 
the  guardian  appealed  to  the  Supreme  Court. 
The  Supreme  Court  in  an  opinion  delivered 
by  Judge  Norton,  affirmed  the  judgments  of 
the  circuit  and  probate  courts.  No  ques- 
tion appears  to  have  been  made  in  either 
court  as  to  the  right  of  appeal,  but  while 
no  doubt  whatever  is  suggested  as  to  ju- 
risdiction in  the  matter  on  appeal  or  as 
to  the  Jurisdiction  of  the  circuit  court  to 
entertain  the  appeal,  that  question  was  not 
in  decision. 

In  the  case  of  Coleman  v.  Farrar,  112 
Mo.  54,  at  page  72,  20  S.  W.  441,  at  page 
446,  the  question  was  over  the  right  of  ap- 
peal from  orders  approving  or  disapproving 
the  settlements  of  a  guardian  of  a  person 
adjudged  to  have  been  of  unsound  mind. 


In  this  case  Judge  Gantt,  who  delivered  the 
opinion  of  the  court  in  banc,  after  holding 
that  even  if  an  appeal  was  not  allowed,  it 
would  not  affect  the  jurisdiction  of  the 
probate  court  In  the  matter  of  such  settle- 
ments, uses  this  language:  "But  there  is  a 
spirit  pervading  our  statutes  to  allow  ap- 
peals from  all  final  judgments  of  courts, 
whether  of  limited  or  general  jurisdiction. 
As  before  said,  our  present  uniform  system 
of  probate  courts  was  provided  for  in  Const 
1875,  art  6,  |  34  (Ann.  St  1906,  p.  238),  and' 
the  statute  of  1877,  which  was  enacted  to 
carry  out  the  Constitution.  Section  1102, 
Rev.  St  1879,  provides  that  the '  circuit 
courts  •  »  •  shall  have  appellate  Ju- 
risdiction from  the  judgments  and  orders 
of  county  courts,  probate  courts,  and  Jus- 
tices of  the  peace,  in  all  cases  not  express- 
ly prohibited  by  law,  and  shall  possess  a 
superintending  control  over  them.'  If  w» 
are  correct  in  holding  that  the  statute  con- 
templated a  final  judgment  and  settlement 
of  the  guardian's  accounts.  It  seems  clear 
that  an  appeal  lies  to  the  circuit  court  un- 
der section  1102,  supra."  This  section,  1102, 
Rev.  St  1879,  is  section  1674  of  the  Revised 
Statutes  of  1899.  Here  again  there  is  no- 
direct  decision  of  the  question  before  us. 

Our  Supreme  Court  in  the  Marquis  Case, 
supra,  85  Mo.,  loc.  clt  617,  citing  Dutcher 
v.  Hill,  29  Mo.  271,  77  Am.  Dec.  572,  says 
that:  "The  proceedings  under  the  law  con- 
cerning Insane  persons  are  not  like  a  final 
Judgment  which  is  unalterable  after  the- 
end  of  the  term  at  which  it  was  rendered. 
They  are  in  fieri,  like  a  cause  pending,  and 
irregularities  in  them  or  defects  of  the  rec- 
ord may  be  obviated  at  any  time  so  long  as 
the  lunatic  is  under  the  control  of  the  guard- 
ian appointed  for  him.  It  was  competent 
for  the  court  to  discharge  the  lunatic  at  any 
time  from  the  care  and  custody  of  the 
guardian  so  soon  as  it  was  Informed  of 
the  irregularity  of  the  proceeding."  This 
would  seem,  to  mean  that  a  finding  on  the 
fact  of  lunacy  is  not  a  final  judgment 

In  State  ex  ret.  v.  Jackson,  93  Mo.  App. 
516,  67  S.  W.  880,  this  court  held  that  while 
the  right  of  appeal  from  an  adjudication 
of  Insanity  is  by  uo  means  clear,  as  the  ju- 
rlsdicatlon  of  the  probate  court  in  the  case 
was  shown  to  be  lacking  on  the  face  of 
the  record,  the  remedy  by  certiorari,  which 
was  the  remedy  invoked  in  the  case,  was 
appropriate.  In  this  Jackson  Case,  the  at- 
tention of  the  court  was  not  called  to  this 
fourth  subdivision  of  section  1674.  But  the 
decision  falls  far  short  of  establishing  the 
right  of  appeal. 

In  State  ex  rel.  Twining  v.  St  Louis  Co. 
Court,  47  Mo.  App.  647,  this  fourth  subdi- 
vision of  section  1674,  then  section  3318, 
Rev.  St  1889,  was  before  this  court  Judge 
Biggs,  speaking  of  this  section  1674,  and 
treating  of  the  right  of  appeal  from  the  ac- 
tion of  a  county  court  granting  a  dramshop- 
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license,  says  (page  648)  that  the  statute 
nowhere  prohibits  an  appeal  from  the  coun- 
ty court  to  the  circuit  court  In  any  class 
of  cases;  therefore,  he  says,  the  limitation 
of  the  right  of  appeal  found  In  the  statute 
must  be  left  to  interpretation  by  the  courts. 

Referring  to  Sheridan  v.  Fleming,  03  Mo. 
321,  5  8.  W.  813,  a  decision  of  the  Supreme 
Court  delivered  by  Judge  Black,  in  a  case 
•where  an  application  was  made  to  the  cir- 
cuit court  for  a  writ  of  mandamus  requir- 
ing the  judges  of  the  county  court  to  levy 
taxes  for  the  payment  of  a  warrant  on  the 
county  treasury,  Judge  Biggs  quotes  the 
Supreme  Court  as  holding  that  appeals  are 
allowed  only  where,  in  the  nature  of  the 
case,  the  circuit  court  can  try  the  matter 
anew  and  give  such  judgment  as  the  county 
court  should  have  given,  citing  St.  L.,  I. 
M.  4.  S.  Ky.  Co.  v.  St  Louis,  92  Mo.  160. 
4  S.  W.  664.  Quoting  further  from  Judge 
Black,  as  holding  that  the  circuit  court,  on 
an  appeal,  could  not  'levy  the  tax,  Judge 
Biggs,  in  the  Twining  Case,  further  enlarg- 
es on  the  proposition  that  it  is  only  when, 
in  the  nature  of  the  case,  the  circuit  court 
can  try  the  matter  anew  and  give  such 
judgment  as  the  county  court  should  have 
given,  that  an  appeal  under  this  section 
1674  lies.  In  the  Twining  Case,  section 
1788,  Bev.  St  1800  (Ann.  St  1006,  p.  1248); 
is  referred  to,  a  section  In  the  article  relat- 
ing to  proceedings  of  the  county  courts,  by 
which  It  is  enacted  that  upon  appeal  from  a 
county  court  the  appellate  court  shall  pro- 
ceed to  hear  and  determine  the  same  anew 
and  in  the  same  manner  as  if  such  cause 
bad  originated  In  such  appellate  court,  with- 
out regard  to  any  error,  defect  or  informal- 
ity in  the  proceedings  of  the  county  court 
There  is  no  corresponding  section  or  grant 
of  a  right  of  appeal  to  be  found  In  chapter 
30,  it  3650-3704,  Rev.  St  1890  (Ann.  St 
1906,  pp.  2060-2072),  relating  to  Insane  per- 
sons, but  a  careful  consideration  of  the  de- 
cision will  show  that  it  Is  not  bottomed  on 
section  1788.  The  decision  in  the  Twining 
Case  is  that  an  appeal  from  the  order  of 
the  county  court,  granting  a  dramshop  li- 
cense does  not  He,  because,  on  a  trial  anew 
in  the  circuit  court  that  court  could  not 
proceed  de  novo  and  enter  such  order  as  the 
county  court  should  have  entered.  The  de- 
cision In  the  Twining  Case,  that  the  remedy 
of  the  relators  was  by  writ  of  certiorari, 
Is  distinctly  placed  on  this  latter  ground. 

Section  1674  was  before  this  court  again 
In  the  case  of  Barnett  v.  Pemiscot  County 
Court,  111  Mo.  App.  693,  86  S.  W.  575,  where 
will  be  found  a  very  elaborate  examination 
and  complete  collection  of  the  authorities. 
Judge  Norton!,  construing  section  1788 
with  section  1674,  holds  that  an  appeal 
will  lie  from  the  county  court  to  the  cir- 
cuit court  only  when  the  judgment  or  order 
appealed  from  is  judicial  and  triable  anew 
in  the  circuit  court,  and  that  an  appeal 


will  not  lie  In  a  matter  or  proceeding  not 
Judicial  In  its  nature. 

It  must  be  admitted  that  chapter  39  of 
the  Revised  Statutes  of  1809  contains  no 
provisions  whatever  for  an  appeal  from  the 
finding  and  adjudication  of  a  probate  court, 
declaring  a  person  to  be  of  unsound  mind, 
and  it  has  been  said  by  the  Supreme  Court 
of  the  state,  in  the  case  of  Cox  v.  Osage 
County,  103  Mo.  385,  loc  dt  389,  15  S.  W. 
763,  764,  that  the  jurisdiction  to  appoint 
guardians  of  such  persons  as  may  be  found 
to  be  of  unsound  mind,  being  vested  In  the 
probate  courts  by  article  6,  §  34,  of  the  Con- 
stitution, "the  manner  of  exercising  this 
jurisdiction,  as  well  as  the  whole  procedure 
In  regard  to  the  persons  and  estates  of  in- 
sane persons  is  regulated  and  prescribed  by 
chapter  116,  gf  5787-5837,  Bev.  St  1879." 
This  is  now  chapter  39,  Rev.  St  1899. 

Our  Supreme  Court,  in  State  ex  rel.  Grov- 
er  v.  Fowler,  108  Mo.  465,  18  S.  W.  968,  In 
passing  on  the  question  as  to  whether  an 
appeal  lay  from  the  order  of  a  probate  court 
appointing  an  administrator  of  an  estate, 
among  other  reasons  assigned  for  denying 
the  appeal,  held  that  there  was  no  provi- 
sion for  the  appointment  of  a  temporary  ad- 
ministrator to  act  pending  an  appeal  In  a 
contest  as  to  who  should  be  administrator. 
"Hence,"  said  the  court,  "the  administration 
of  an  estate  would  be  In  abeyance  during 
an  appeal*  from  an  order  appointing  an  ad- 
ministrator, which  fact  might  be  disastrous 
to  the  estate."  Citing  and  quoting  from  this 
case,  this  court,  in  Looney  v.  Browning,  112 
Mo.  App.  195,  86  S.  W.  564,  speaking  through 
Judge  Goode,  said:  "We  can  think  of  no  rea- 
son why  that  decision  is  not  an  authority 
for  holding  an  appeal  will  not  He  from  an  or- 
der appointing  a  curator  of  a  minor's  es- 
tate. We  find  no  provision  in  the  statutes 
by  which  the  probate  court  would  be  author- 
ized to  name  a  curator  to  act  pending  the 
final  decision  of  such  an  appeal.  And,  of 
course,  If  there  is  a  necessity  for  a  curator, 
the  estate  might  suffer  greatly  while  waiting 
for  a  final  decision." 

This  court,  in  Flick  v.  Schenk  (not  yet 
officially  reported,  but  to  be  found  in  117  8. 
W.  93),  held  that  an  order  refusing  to  ap- 
point a  certain  person  administrator  Is  not 
appealable,  because  not  within  the  statute, 
but  holding  this  was  In  conflict  with  the  de- 
cision of  the  Kansas  City  Court  of  Appeals 
in  Burge  v.  Burge,  94  Mo.  App.  15,  67  S.  W. 
703,  certified  the  case  to  the  Supreme  Court 
where,  as  reported  212  Mo.  275,  110  S.  W. 
1074,  the  Supreme  Court  held  with  this  court 
that  such  an  order  was  not  appealable,,  fol- 
lowing Grover  v.  Fowler,  108  Mo.  465,  18  S. 
W.  968,  and  citing  approvingly  State  ex  rel. 
Mitchell  v.  Gulnotte,  113  Mo.  App.  399,  80 
S.  W.  884,  and  State  ex  rel.  Pinger  v.  Rey- 
nolds, 121  Mo.  App.  699,  07  S.  W.  650,  as 
holding  that  in  granting  letters  of  adminis- 
tration, eta,  the  probate  court  could  be 
controlled  by  mandamus  and  not  by  appeal 
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— the  Supreme  Court  disapproving  the  rea- 
soning in  the  Plnger  Case,  however,  in  which 
it  was  held  that  any  appeal  would  also  lie. 
Says  Judge  Gantt,  referring  to  Grover  v. 
Fowler,  in  the  Flick  Case:  "As  pointed  out 
in  that  case,  the  remedy  by  appeal  Is  allow- 
ed in  many  of  the  states  of  the  Union  and 
by  the  English  statute,  but  those  statutes 
make  provision  for  carrying  on  the  adminis- 
tration pending  the  appeal  by  appointment 
of  an  administrator  pending  the  appeal, 
whereas  our  statutes  make  no  provision  for 
such  an  appointment  in  case  of  an  appeal 
by  a  claimant  who  has  been  dented  the  right 
by  the  probate  court,  and  to  tie  up  the  ad- 
ministration of  an  estate  while  such  a  con- 
test was  being  carried  on  would  be  disas- 
trous to  many  estates." 

It  will  be  noticed  that  the  reasoning  In 
the  decisions  is  along  the  line  of  working 
out  the  general  intent  and  spirit  of  the  stat- 
utes themselves,  not  Interpreting  literally, 
but  to  accomplish  the  object  thought  to  have 
been  had  In  view.  While  the  maxim  "Qui 
bseret  in  lltera,  hseret  in  cortice,"  is  peculiar- 
ly applicable  to  the  interpretation  of  con- 
tracts, it  is  not  without  force  when  applied 
to  the  Interpretation  of  laws,  and  its  spirit 
has  been  followed  by  our  courts  with  refer- 
ence to  statutes  with  very  great  frequency. 
It  must  be  borne  in  mind  that  in  considering 
cases  under  the  statute  relating  to  admin- 
istrators and  curators,  the  fifteenth  subdi- 
vision of  section  278,  Rev.  St  1899  (Ann.  St 
1906,  p.  435),  while  granting  a  sweeping  right 
of  appeal  in  all  cases  other  than  those  enu- 
merated in  the  fourteenth  subdivision  pre- 
ceding it  expressly  confines  that  right  of 
appeal  "In  other  cases  where  there  shall  be 
a  final  decision  of  any  matter  arising  under 
the  provisions  of  this  chapter."  So,  too,  in 
the  chapter  concerning  guardians  and  wards 
(chapter  84),  appeals  are  expressly  allowed 
by  section  3535  (Ann.  St.  1906,  p.  2012)  from 
final  judgments  "in  like  manner  and  with 
the  same  effect  as  appeals  are  allowed  In 
cases  of  administration  of  estates  of  deceas- 
ed persons."  As  before  remarked,  chapter 
39,  which  relates  to  insane  persons,  not  only 
appears  to  be  complete  in  Itself,  but  as  held 
in  the  case  of  Cox  v.  Osage  County,  supra,  is 
the  exclusive  legislation  concerning  the  as- 
certainment and  adjudication  of  insanity  and 
the  management  of  the  estates  of  persons 
declared  to  be  of  unsound  mind.  No  provi- 
sion is  found  in  that  chapter  which  by  any 
construction  can  be  held  to  apply  to  the  con- 
sequences to  follow  an  appeal  from  an  ad- 
judication on  the  issue  of  sanity.  Whether, 
pending  an  appeal,  the  party  informed  of  is 
to  go  at  large,  or  be  put  in  ward,  what  is 
to  be  done  with  his  estate,  what  will  be  the 
effect  on  the  guardian,  if  one  is  appointed, 
even  what  mode  of  trial  in  the  circuit  court, 
are  all  matters  of  vast  importance,  but  on 
every  one  of  which  this  chapter  is  silent, 
nor  are  there  any  provisions  in  any  of  our 
general  statutes  meeting  them. 


It  to  not  to  be  held,  for  a  moment,  that 
failure  to  meet  and  provide  for  these  matters 
has,  in  all  the  years  of  our  existence,  both 
as  territory  and  state,  escaped  notice  by  our 
lawmakers,  if  it  was  in  contemplation  by 
them  that  an  appeal  should  lie.  Many  cases 
have  been  decided  by  our  courts  in  which 
the  absence  of  any  such  provision  has  been 
noticed.  It  is  incredible  that  our  Legisla- 
ture, in  the  body  of  which  a  large  number 
of  lawyers,  many  of  great  learning  and  emi- 
nence, have  been  conspicuous,  should  failed 
to  notice  that  no  direct  provision  is  made  for 
an  appeal.  We  must  assume  that  they,  know- 
ing this,  did  not  consider  it  wise  to  change 
the  law. 

We  are  therefore  compelled  to  the  conclu- 
sion that  the  provisions  contained  in  section 
1674,  concerning  appeals  from  probate  courts, 
cannot  be  held  as  applicable  to  appeals  in 
cases  arising  under  section  3630,  Rev.  St 
1899.  We  observe  here  that  we  are  consider- 
ing appeals  arising  under  section  3650,  and 
under  sections  3651,  3652,  3653,  and  3654 
alone,  proceedings  directly  connected  with 
the  adjudication  of  soundness  or  unsound- 
ness of  mind.  We  are  not  discussing  or  de- 
ciding any  matters  of  the  administration 
of  the  estate  of  the  party  adjudged  insane. 
There  is,  however,  another  section  of  this 
chapter  39,  the  consideration  of  which  lends 
some  force  and  support  to  our  conclusion. 
That  Is  section  3657,  which  is  as  follows: 
"The  court  may,  if  just  cause  appear,  at  any 
time  during  the  term  in  which  an  inquisition 
is  bad,  set  the  same  aside,  and  cause  a  new 
jury  to  be  impanelled  to  inquire  into  the 
facts;  but  when  two  juries  concur  in  any 
case,  the  verdict  shall  not  be  set  aside."  It 
would  seem  from  this:  First:  Even  granting 
a  right  of  appeal  from  a  verdict,  can  that 
right  exist  except  from  a  second  verdict — 
a  second  concurring  verdict?  Second,  is  this 
not  tantamount  to  a  denial  of  a  right  of  ap- 
peal from  such  verdict?  This  prohibition  of 
more  than  two  trials  on  concurring  verdicts 
would  seem  to  be  as  binding  on  this  court 
and  on  the  circuit  court  as  on  the  probate 
court 

While  It  Is  true  that  in  the  case  at  bar 
no  order  of  confinement  is  before  us,  and  no 
evidence  or  suggestion  that  the  appellant  Is 
so  unfortunate  as  to  render  her  presence  un- 
safe to  the  community  and  herself,  our  stat- 
ute makes  no  distinction  between  Irresponsi- 
ble persons,  persons  of  unsound  mind,  or 
Idiots  and  raving  maniacs.  It  is  provided  in 
section  3702  of  our  Revised  Statutes  that 
"for  the  purposes  of  this  chapter,  wherever 
the  words  'person  of  unsound  mind,'  or  In- 
sane person'  occur  therein,  said  words  shall  be 
construed  to  mean  either  an  idiot  or  a  luna- 
tic, or  a  person  of  unsound  mind  and  incapa- 
ble of  managing  his  own  affairs,  as  the  case 
may  be,  upon  proof  as  aforesaid."  So  that 
If  an  appeal  lies  in  the  case  of  a  helpless 
and  harmless  Idiot  it  also  lies  In  the  case 
of  a  raring  maniac. 
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While  this  case  must  be  determined  on 
the  construction  of  our  own  laws,  it  Is  not 
unlnstructive  to  notice  how  far  statutes  near- 
ly identical,  and  under  a  system  of  laws  prac- 
tically such  as  ours,  have  been  construed  by 
the  courts  of  our  sister  states. 

<The  general  rule  is  stated  in  volume  1, 
Ency.  Fl.  &  Pr.  p.  1206,  par.  19  (1),  to  be 
that  in  the  absence  of  statutory  authoriza- 
tion It  is  believed  that  no  appeal  from  an 
adjudication  In  lunacy  proceedings  will  be 
allowed.  Cases  referred  to  sustain  the  text 
Thus  the  question  of  the  right  of  appeal 
from  an  adjudication  of  insanity  came  up  be- 
fore the  Supreme  Court  of  the  state  of  Illi- 
nois, and  the  decision  of  the  court  is  report- 
ed in  People  ex  reL  v.  Gilbert,  County  Judge, 
115  111.  59,  8  M.  B.  744.  It  is  there  decided 
that  no  appeal  will  lie  from  a  finding  and 
order  of  the  county  court  in  a  proceeding 
to  Inquire  into  the  alleged  insanity  of  a  per- 
son had  under  the  laws  of  that  state.  It  is 
to  be  noted  that  in  Illinois,  as  in  our  state, 
there  was  a  general  provision  outside  of 
that  relating  to  the  law  concerning  procedure 
to  determine  soundness  of  mind  of  parties, 
granting  a  right  of  appeal  from  the  final  or- 
ders, Judgments,  and  decrees  of  the  county 
courts  to  the  circuit  courts  "In  all  matters," 
with  some  exceptions  not  necessary  to  notice, 
and  further  providing  that  upon  such  appeal 
the  case  shall  be  tried  de  novo.  The  Su- 
preme Court  of  Illinois  says  as  to  this: 
"Broad  as  Is  the  language  here  used,  we  are 
not  of  the  opinion  that  it  embraces  the  mat- 
ter of  this  proceeding  In  question.  An  ap- 
peal Is  not  compatible  with  the  nature  of 
the  proceeding.  It  respects  an  unfortunate 
class  of  persons  who,  for  want  of  reason, 
are  unable  to  take  care  of  themselves,  and 
where  the  state  Interposes  for  their  protec- 
tion and  care.  •  •  •  The  taking  an  ap- 
peal would  suspend  the  proceeding  and  leave 
the  insane  person  at  large  until  the  appeal, 
and  perhaps  further  successive  appeals,  could 
be  decided,  while  there  might  be  necessity 
for  the  person's  own  safety  and  benefit,  as 
well  as  the  safety  of  others,  that  he  should 
be  Immediately  placed  In  the  insane  asylum 
for  confinement,  and  to  receive  medical  treat- 
ment there.  •  •  •  An  appeal  would  frus- 
trate the  object  of  the  proceeding — the  im- 
mediate commitment  of  a  person  deemed  to 
be  insane  to  an  institution  for  the  Insane 
for  safe-keeping  and  treatment  •  •  •  It 
is  true  that  notwithstanding  the  contrary 
finding  of  the  Jury,  the  alleged  Insane  per- 
son might  be  sane,  and  the  ill  consequences 
supposed  might  not  result  from  the  allowance 
of  an  appeal.  But  If  the  appeal  lies,  it  lies 
In  all  cases  equally,  whether  the  person  be 
a  raving  maniac,  mildly  affected  with  in- 
sanity, or  be  in  fact  sane.  There  can  be  no 
distinction  made  The  finding  of  the  Jury 
and  the  order  of  the  court  at  least  must  be 
taken  as  presumptive  evidence  that  the  per- 
son alleged  to  be  Insane  is  Insane,  and  that 
his  case  renders  proper  his  Immediate  com- 


mitment to  the  state  hospital  for  the  in- 
sane, and  that  the  delay  of  appeal  might  be 
fraught  with  Injurious  consequences."  In 
Snyder  v.  Snyder,  142  111.  60,  31  N.  B.  303, 
that  court  however,  held  that  under  the 
laws  of  Illinois  a  right  of  appeal  was  grant- 
ed, the  law  providing  for  trial  anew  In  the 
circuit  court  on  the  question  of  sanity. 

The  same  question  arose  in  Michigan, 
and  was  decided  in  Sparrow  v.  Ingham,  Cir- 
cuit Judge,  109  Mich.  2T2,  67  N.  W.  112.  The 
Supreme  Court  of  Michigan  tbere  held  that, 
no  provision  being  made  for  an  appeal  from 
an  order  of  the  probate  court  committing  a 
person  to  an  Insane  asylum,  an  appeal  cannot' 
be  taken  under  a  general  statute  authorizing 
appeals  from  orders  of  the  probate  court  "in 
all  cases  not  otherwise  provided  for."  In 
the  Sparrow  Case  the  appellant  was,  as  in 
the  case  at  bar,  a  woman.  In  Michigan,  as 
in  our  state,  the  legislation  concerning  luna- 
tics was  in  one  chapter,  making  no  provi- 
sion for  appeal,  while  this  general  provision 
for  appeal  was  found  in  another  and  distinct 
chapter,  Just  as  in  our  own  state.  The  Mich- 
igan statute  has  a  provision  in  it  also  com- 
mon to  our  own  statute.  Thus,  our  stat- 
ute provides  (section  3689,  Rev.  St  1899,  a 
section  in  this  same  chapter  39),  that  when 
any  person  has  been,  on  inquiry,  found  in- 
sane, an  application  may  be  filed  by  any  per- 
son in  the  probate  court,  verifying  the  ap- 
plication by  affidavit  that  the  person  has 
recovered  and  been  restored  to  his  right 
mind,  whereupon  the  court  is  authorized  to 
open  up  the  case  anew.  Speaking  of  a  simi- 
lar provision  In  its  own  statute,  the  Supreme 
Court  of  the  state  of  Michigan,  In  the  Spar- 
row Case,  refers  to  it  as  a  humane  provision 
of  the  statute  by  which  the  probate  court  can 
determine  whether  the  person  has  been 
healed.  Says  the  Supreme  Court,  referring  to 
this:  "If  the  court,  upon  the  hearing,  ad- 
Judges  that  his  sanity  is  restored,  may  his 
relatives  or  friends  take  an  appeal  to  the 
circuit  court?  Such  a  course  would  be  cruel, 
and,  we  may  safely  assert,  was  never  In- 
tended by  the  Legislature."  The  court  argues 
from  this  that  if  an  appeal  can  be  taken 
from  an  order  restoring  a  party  to  his  citi- 
zenship, so  can  one  be  taken  from  an  order 
declaring  him  insane,  and  that  when  the  ar- 
gument of  harshness  is  Invoked  it  applies 
as  much  to  one  case  as  to  the  other.  In 
support  of  the  proposition  that  no  sound  rea- 
son exists  for  an  appeal,  tbe  Supreme  Court 
of  Michigan  quotes  approvingly  from  the 
case  of  People  v.  Gilbert,  115  111.  69,  8  N. 
B.  744,  heretofore  cited  by  us. 

In  the  case  of  Studabaker  et  al.  v.  Mark- 
ley,  7  Ind.  App.  868,  84  N.  B.  600,  the  Appel- 
late Court  of  the  state  of  Indiana  held  that 
in  a  case  of  a  Judgment  which  has  been  ren- 
dered in  favor  of  a  party  charged  with 
lunacy,  and  the  Judge,  with  the  aid  of  the 
Jury,  has  reached  a  conclusion  in  favor  of 
sanity,  the  proceeding  is  at  an  end  on  its 
merits,  and  no  appeal  therefrom  is  content- 
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plated  by  the  statute  nor  can  be  allowed. 
It  appears  by  this  case  as  reported  that  the 
proceeding  of  lnqulrendo  de  lanatlco  In  Indi- 
ana is  conducted  on  the  equitable  side  of  the 
court  The  Judgment  of  sanity  or  insanity 
is  pronounced,  however,  as  In  our  state,  be- 
fore a  court  and  a  Jury.  The  Issue  Joined  was 
tried  by  a  Jury,  impaneled  under  the  direc- 
tion of  the  court,  and  a  verdict  was  rendered 
In  favor  of  the  party  proceeded  against.  Dis- 
cussing the  question,  pn  the  statute  peculiar 
to  Indiana,  the  court  Indulged  In  a  line  of 
argument  practically  similar  to  that  follow- 
ed by  the  Supreme  Courts  of  Illinois  and 
Michigan,  and  reaches  the  same  conclusion 
reached  by  the  courts  of  those  states. 

The  Supreme  Court  of  North  Carolina, 
in  the  case  of  WHUs  v.  Lewis,  27  N.  C 
14,  and  again  in  Ray  v.  Ray,  33  N.  C.  357, 
held  that,  under  the  law  of  that  state  and 
the  proceeding  governing  an  lnqulrendo  de 
lunatlco,  there  is  no  appeal  from  an  order 
of  the  county  court,  which  had  Jurisdiction 
In  such  matters,  from  an  adjudication  of 
lunacy.  Discussing  a  provision  of  their 
statute  very  much  like  section  1674  of  our 
statute,  and  of  the  statutes  governing  pro- 
ceedings concerning  lunacy,  provisions  very 
similar  to  our  own,  the  court  disposes  of  the 
general  provision  as  inapplicable  to  the  cas- 
es of  proceedings  under  the  law  concern- 
ing adjudication  of  lunacy,  on  the  ground 
that  the  act  granting  appeals  from  the  coun- 
ty to  the  superior  courts  evidently  refers  to 
cases  of  suits  or  actions  in  court  where 
there  are  adversary  claims.  It  holds  that 
the  lnqulrendo  de  lunatlco  is  not  such  a 
case.  The  reason  suggested  by  the  Supreme 
Court  of  North  Carolina  against  applying 
the  general  law  concerning  appeals  to  the 
statute  concerning  Inquisitions  of  lunacy 
seems  to  us  sound  and  sensible,  and  appli- 
cable to  the  question  before  us,  under  sec- 
tion 1674  of  our  statutes;  that  is,  this  sec- 
tion Is  to  be  held  as  applicable  to  adversa- 
ry suits  and  actions,  not  to  special  proceed- 
ings such  as  is  this  inquisition. 

The  Court  of  Appeals  of  Texas,  In  the  case 
of  Darnell  v.  State,  24  Tex.  App.  6,  5  S.  W. 
522,  discussing  the  effect  of  a  Judgment 
finding  a  person  insane,  held  that  it  was 
clearly  not  within  the  intention  of  the  stat- 
ute that  an  appeal  should  lie  from  a  Judg- 
ment under  proceedings  Instituted  for  the 
purpose  of  passing  on  the  sanity  of  a  par- 
ty complained  of. 

In  Wilson  v.  State,  66  Iowa,  487,  24  N. 
W.  9,  the  Supreme  Court  of  Iowa,  passing 
on  a  provision  of  the  statute  providing  for 
a  rehearing  of  a  question  of  sanity,  when 
the  issue  was  made  as  to  the  recovery  of 
one  theretofore  declared  Insane,  held  that 
titers  was  no  appeal  from  a  finding  on  such 
rehearing.  The  statute,  says  the  Supreme 
•Court  of  Iowa,  authorizing  a  rehearing, 
makes  no  provision  for  an  appeal  from  it; 


an  appeal  can  be  taken  only  in  such  cases 
as  are  specifically  provided  by  statute. 

The  Importance  of  this  question  Is  the 
Justification  for  the  somewhat  lengthy  con- 
sideration we  have  given  to  it,  involving  as 
it  does  the  right  of  personal  liberty  and  of 
the  pursuit  of  happiness,  in  which  latter 
Is  embraced  the  right  of  a  man  to  the  en- 
joyment of  the  fruits  of  his  own  labors. 
The  very  life  of  the  citizen,  and  all  that 
renders  life  enjoyable,  is  generally  involv- 
ed in  these  cases.  Hence  we  have  given  this 
most  serious  consideration.  The  conclu- 
sion we  have  reached  is  that  the  general 
language  employed  in  section  1674  has  no 
application  to  the  statute  concerning  per- 
sons thought  to  be  of  unsound  mind — luna- 
tics— and  as  chapter  39  deals  with  that 
subject  alone,  and  is  obviously  intended  to 
cover  all  phases  of  it,  and  grants  no  right 
of  appeal  on  the  finding  and  Judgment  un- 
der sections  3050-3054,  and  as  we  can  con- 
ceive of  very  great  difficulty  growing  out 
of  the  case  If  an  appeal  was  allowable,  we 
have  reached  the  conclusion  that  the  action  of 
the  circuit  court  in  this  case  in  dismissing 
the  appeal  from  the  judgment  of  the  pro- 
bate court  was  correct.  While  our  stat- 
ute provides  for  appeals  from  the  probate 
court  in  cases  not  prohibited  by  law,  it  is 
a  wide  latitude  of  construction  that  embra- 
ces within  the  provisions  of  that  section 
the  complete  system  established  under  chap- 
ter 39  relating  to  insane  persons.  Against 
the  argument  that  a  man  may  be  improp- 
erly adjudged  insane,  it  is  to  be  said  that, 
if  the  proceedings  are  not  regular,  they  can 
be  reached  by  the  writ  of  certiorari;  if  he 
has  been  committed  and  restored  to  his 
right  mind,  the  statute  affords  a  new  hear- 
ing; if  he  is  wrongly  convicted  and  is  held 
unlawfully,  and  It  can  be  shown,  in  spite 
of  the  Judgment  of  conviction  that  he  is  a 
sane  man,  we  know  of  no  reason,  although 
not  deciding  that  in  this  case,  why  he  could 
not  be  released  under  and  by  virtue  of  the 
writ  of  habeas  corpus.  If  jurisdiction  is 
attempted  to  be  exercised  over  him  by  a 
court  other  than  that  of  his  domicile,  that 
can  be  reached.  State  ex  rel.  v.  Wurde- 
man,  129  Mo.  App.  263,  108  S.  W.  144.  The 
very  section  invoked,  section  1674,  by  the 
concluding  clause  of  the  fourth  subdivision, 
vests  plenary  powers  in  the  circuit  courts 
over  idiots,  lunatics,  and  persons  of  unsound 
mind — independent  of  any  action  had  in  the 
probate  courts;  not  confining  the  exercise 
of  that  power  to  an  appeal,  but  making  It 
as  broad  as  the  judicial  power  of  the  state 
itself  under  the  Constitution. 

'  For  the  reasons  given  herein,  and  on  an 
examination  of  the  authorities  which  w« 
have  gone  into,  we  have  all  reached  the 
conclusion  that  the  Judgment  of  the  circuit 
court  dismissing  the  appeal  should  be,  and 
it  is  accordingly,  affirmed.  All  concur. 
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BURGHER  v.  WABASH  R.  CO. 

(St.  Louis  Court  of  Appeals.   Missouri.  Jane 
22,  1909.   Rehearing  Denied  July 
6,  1909.) 

l  carriers  (i  154*)  —  iidotbd  liability 
Contract— Consideration. 

A  mere  agreement  of  a  carrier  to  transport 
does  not  furnish  a  consideration  for  an  agree- 
ment to  limit  its  common-law  liability,  but  can 
only  be  effected  by  rendering  to  the  shipper  a 
special  consideration,  such  as  a  reduced  freight 
rate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  641-643;  Dec.  Dig.  |  154.*] 

2.  Carriers  (J  147*)— Common -Law  Liabili- 
ty—Duty  to  Assume. 

It  is  the  duty  of  a  common  carrier  to  car- 
ry without  any  contract  limiting  its  liability, 
which  dnty  it  may  be  compelled  to  perform 
when  compensation  for  the  services  is  tendered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  637;  Dec.  Dig.  5  147.*] 

8.  Evidence  (|  419*)  — Parol  Evidence  — 
Contradiction. 

Where  a  carrier's  limited  liability  contract 
recited  that  a  reduced  freight  rate  had  been 
granted,  it  was  competent  to  show  by  parol 
that  the  consideration  was  other  than,  or  differ- 
ent from,  that  recited,  or  that  in  fact  there  was 
no  consideration  therefor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §1  1912-1928;  Dec.  Dig.  5  419.*] 

4.  Carriers  (§  154*)  —  Limited  Liability 
Contract— Notice  op  Loss— Consideration. 
Where  a  carrier's  limited  liability  contract 
recited  that  it  was  given  in  consideration  of  a 
reduced  freight  rate,  but  plaintiff  proved  that 
there  was  no  reduction  in  the  rate  charged  in 
fact,  and  there  was  no  other  special  considera- 
tion for  a  condition  requiring  notice  of  loss 
within  10  days,  such  condition  was  unsustain- 
able. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  f  641-645 ;  Dec.  Dig.  f  154.*] 

6.  Carriers  (g  218*)  —  Transportation  or 
Live  Stock— Limited  Liability  Contract 
—Consideration. 

A  carrier's  rules,  printed  on  live  stock  con- 
tracts, permitted  free  transportation  for  only 
three  men  to  accompany  11  cars  of  cattle,  or 
more,  but  provided  for  free  transportation  for 
one  man  to  accompany  1  car.  Plaintiff  ship- 
ped 13  cars,  and.  in  order  to  obtain  transpor- 
tation for  more  than  three  men,  shipped  2  cars 
in  his  own  name,  and  the  remaining  11  in  the 
names  of  six  other  persons;  the  contracts  for 
the  cars  being  executed  by  plaintiff  in  the  names 
of  the  persons  who  accompanied  him  and  the 
cattle.  Held,  that  the  fact  that  plaintiff  there- 
by obtained  transportation  for  more  men  than 
be  was  entitled  to,  which  was  equal  in  value 
to  a  considerable  sum  of  money,  was  not  a  con- 
sideration for  a  limited  liability  contract,  pro- 
viding for  notice  of  loss  within  10  days,  under 
the  rule  that  the  consideration  for  a  contract 
must  rest  in  a  mutual  agreement. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  218.*] 

6.  Contracts  (|  50*)— "Consideration." 

The  "consideration"  of  a  contract  is  the 
reason  which  moves  the  contracting  parties  to 
enter  into  it  This  implies  mutuality,  and  that 
the  parties  have  mutually  contemplated  the  mat- 
ter of  consideration  passing  between  them ;  the 
one  assenting  and  agreeing  to  pay  the  price  or 
exchange  the  article,  or  forego  the  right,  while 


the  other  for  an  equivalent  accepts  the 
upon  the  precise  terms  proffered. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  222;  Dec.  Dig.  g  50* 

For  other  deSnitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1444-1449;  vol.  8,  p.  7612.] 

7.  Carriers  (J  227*)  —  Transportation  of 
Live  Stock— Action— Issues  in  Proof. 

Where  plaintiff's  cause  of  action  for  dam- 
ages for  a  carrier's  delay  in  transportation  of 
cattle  was  based  entirely  on  the  alleged  breach 
of  a  carrier's  obligation  to  transport  the  cattle 
within  a  reasonable  time,  evidence  that  a  por- 
tion of  the  delay  was  caused  by  the  carrier's 
breach  of  a  parol  contract  to  furnish  cars  sand- 
ed and  bedded,  so  that  they  might  be  immediate- 
ly used,  was  inadmissible.  ■ 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  936;  Dec.  Dig.  {  227.*] 

8.  Pleading  (g  52*)  —  Transportation  of 
Live  Stock— Delay— Plea djnq. 

In  an  action  against  a  carrier  for  delay 
in  the  transportation  of  plaintiff's  cattle,  a 
cause  of  action  in  tort  for  breach  of  the  car- 
rier's common-law  obligation  to  transport  the 
cattle  within  a  reasonable  time  could  not  be 
joined  in  the  same  count  with  a  cause  of  ac- 
tion ex  contractu  for  breach  of  the  carrier's 
special  contract  to  furnish  cars  properly  sanded 
and  bedded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g  113;  Dec.  Dig.  (  52.*] 

9.  Carriers  (f  228*)  —  Transportation  or 
Live  Stock— Delay— Evidence. 

In  an  action  against  a  carrier  for  breach  of 
its  common-law  duty  to  transport  plaintiff's 
cattle  within  a  reasonable  time,  the  carrier  was 
only  responsible  for  delay  resulting  after  the  cat- 
tle were  delivered  to  it  for  transportation,  and 
hence  evidence  that  the  shipment  was  delayed 
several  hours  because  the  carrier  failed  to  fur- 
nish cars  sanded  and  bedded,  as  it  had  agreed  to 
do,  while  plaintiff  was  preparing  the  cars  for 
use,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  g  228.*] 

10.  Trial  (|  251*)— Instructions. 

In  an  action  against  a  carrier  for  failure 
to  transport  plaintiff's  cattle  within  a  reason- 
able time,  an  instruction  submitting,  as  a 
ground  for  recovery,  alleged  delay  at  the  point 
of  shipment,  due  to  the  carrier's  failure  to  fur- 
nish cars  sanded  and  bedded,  aa  it  had  agreed 
to  do,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-595;  Dec.  Dig.  §  25L*] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty; Chas.  D.  Stewart,  Judge. 

Action  by  John  Burgher  against  Wabash 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

N.  M.  PettlngiU,  Higbee  &  Mills,  and  J. 
L.  Mlnnls,  for  appellant.  Claude  C.  Fogle, 
E.  E.  Fogle,  and  C.  C.  Fogle,  for  respondent 

NORTONI,  J.  This  is  a  suit  for  damages 
alleged  to  have  accrued  because  of  defend- 
ant's breach  of  duty  in  respect  of  its  obliga- 
tion as  a  common  carrier  to  transport  plain- 
tiff's cattle  to  Chicago,  111.,  within  a  reason- 
able time.  Plaintiff  recovered  In  the  circuit 
court,  and  defendant  prosecutes  the  appeal. 

The  evidence  tended  to  prove  that  plain- 
tiff contracted  with  the  defendant  to  trans- 


•For  other  cue*  see  cam*  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
120S.W.— 43 
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port  Cor  him  188  head  of  cattle  from  Coats- 
ville,  Mo.,  to  Chicago,  111.  Several  can  were 
employed  In  the  shipment  It  appears  trans- 
portation was  had  over  the  defendant's  road, 
and  over  the  line  of  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  a  connecting 
carrier  with  whom  the  defendant  maintain- 
ed a  joint  traffic  arrangement  There  is  an 
abundance  of  evidence  tending  to  prove  negli- 
gent delays  on  the  part  of  the  connecting 
carrier;  that  Is,  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Because  of 
the  negligence  of  that  company  transporta- 
tion was  so  Impeded  as  to  consume  84  hours 
for  the  carriage  of  the  cattle  from  Coats ville, 
Mo.,  to  Chicago,  111.,  whereas  from  15  to  18 
hours  was  the  usual  and  customary  time 
consumed  In  such  shipments,  and  that  such 
was  a  reasonable  time  therefor.  Had  the 
cattle  been  transported  in  the  usual  time, 
they  would  have  been  placed  upon  the  Chi- 
cago market  at  0  o'clock  In  the  morning  of 
December  2d.  As  It  was,  they  failed  to 
reach  there  until  late  that  night,  and  were 
sold  upon  the  following  day.  On  Decem- 
ber 3d,  the  day  on  which  the  cattle  were 
sold,  the  market  ranged  about  15  cents  low- 
er per  hundredweight  on  the  grade  of  ani- 
mals involved  in  this  controversy.  It  also 
appears  that  by  reason  of  the  delay  In  trans- 
it, the  cattle  had  sustained  an  average  shrink- 
age of  about  40  pounds  per  steer.  This  loss 
plaintiff  sustained. 

The  principal  defense  invoked  In  the  an- 
swer, and  relied  upon  by  defendant,  arises 
out  of  a  written  contract  of  affreightment 
entered  into  between  the  parties  with  respect 
to  the  transportation  of  the  stock.  This  de- 
fense pertains  to  a  stipulation  of  the  con- 
tract to  the  effect  that  plaintiff  should  be 
precluded  from  asserting  any  claim  for  dam- 
ages which  might  accrue  to  him  thereunder, 
unless  the  claim  therefor  should  be  made  In 
writing,  and  delivered  to  the  freight  claim 
agent  of  the  defendant  at  Its  office  in  the 
city  of  St  Louis  within  10  days  from  the 
time  the  stock  was  removed  from  the  cars. 
It  appears  no  written  Claim  or  notice  what- 
ever, on  account  of  the  loss  or  damage  re- 
ferred to,  was  made  within  the  time  limit 
There  is  no  evidence  tending  to  prove  a  waiv- 
er of  the  stipulation  requiring  notice  on  the 
part  of  the  defendant  or  any  of  Its  agents. 
Plaintiff  accompanied  his  cattle  to  the  mar- 
ket, and  was  fully  aware  at  the  time  of  his 
loss,  and  what  induced  it  The  trial  court 
proceeded  as  though  the  stipulation  of  the 
contract  In  respect  of  the  written  claim  and 
notice  was  invalid,  and  referred  the  case  to 
the  Jury,  notwithstanding  its  nonobservance. 
This  course  was  pursued,  no  doubt,  on  the 
theory  that  there  appeared  no  independent 
consideration  to  support  the  stipulation  re- 
quiring claim  and  notice  within  the  time 
specified.  It  is  argued  here  on  the  part  of 
defendant  that  the  stipulation  requiring 
claim  and  notice  within  10  days  is  a  valid 
and  reasonable  provision  of  the  contract  of 
affreightment,  even  though  no  'Independent 


consideration  for  it  be  shown.  Contra  to 
this,  plaintiff  insists  that,  although  it  may 
be  a  reasonable  provision,  such  stipulation 
is  without  avail,  unless  supported  by  a  suf- 
ficient consideration,  separate  and  apart  from 
the  consideration  which  is  had  for  the  trans- 
portation. It  is  true  a  common  carrier  is 
not  permitted  to  limit  its  common-law  lia- 
bility as  Insurer  except  upon  a  sufficient  in- 
dependent consideration.  Under  such  cir- 
cumstances diminution  of  the  risk  assumed 
by  the  carrier  Is  a  sufficient  consideration, 
so  far  as  it  is  concerned.  However,  it  is  the 
duty  of  the  common  carrier  to  carry  with- 
out any  contract  limiting  Its  liability,  and 
it  may  be  compelled  to  do  so  when  compensa- 
tion for  the  service  is  tendered.  Therefore 
a  mere  agreement  of  the  carrier  to  transport 
does  not  furnish  a  consideration  for  the  agree- 
ment to  limit  its  common-law  liability.  In 
order  to  bind  the  shipper  in  such  cases,  a 
sufficient  consideration,  independent  of  that 
for  the  transportation  alone,  must  appear. 
▲  reduced  rate  of  freight  is  a  proper  consid- 
eration, and  is  that  usually  employed  sb  an 
Inducement  for  such  contracts.  McFadden 
v.  Railway,  92  Mo.  843,  4  S.  W.  689,  1  Am. 
St  Rep.  721 ;  Kellerman  v.  Railway,  136  Mo. 
177,  34  a  W.  41,  37  S.  W.  828;  Id.,  68  Ma 
App.  255;  Mires  v.  St  L.  &  S.  F.  Ry.  Co. 
(Mo.  App.)  114  S.  W.  1052;  1  Hutchinson 
on  Carriers  (3d  Ed.)  S  475;  5  Amer.  &  Eng. 
Ency.  Law  (2d  Ed.)  298;  4  Elliott  on  Rail- 
roads (2d  Ed.)  5§  1504, 1500. 

The  contract  of  affreightment  In  the  pres- 
ent instance  contained  a  recital  to  the  effect 
that  a  reduced  rate  of  freight  was  granted  to 
this  plaintiff,  and  in  consideration  thereof 
he  acceded  to  the  stipulation  mentioned, 
along  with  the  number  of  other  provisions 
therein  contained.  There  is  no  doubt  that 
the  recital  of  a  reduced  rate  of  freight  to 
that  effect  in  the  contract  is  prima  facie  evi- 
dence of  that  fact,  and  sufficient  to  support  a 
verdict  where  nothing  to  the  contrary  ap- 
pears. McFadden  v.  Railway,  92  Mo.  343,  4 
S.  W.  689,  1  Am.  St  Rep.  721 ;  Mires  v.  St. 
L.  &  S.  F.  Ry.  Co.  (Mo.  App.)  114  S.  W. 
1052.  However,  when  the  written  contract 
shows  a  consideration  not  contractual  in  its 
nature,  as  distinguished  from  mere  recital 
to  that  effect,  It  Is  not  conclusive  on  the  par- 
ties. In  such  circumstances  it  Is  competent 
to  show  by  parol  that  the  consideration  was 
other  than,  or  different  from,  that  recited,  or 
that  In  fact  and  in  truth  there  was  no  con- 
sideration whatever  for  the  contract  Mc- 
Fadden v.  Railway,  92  Mo.  343,  4  &  W.  689, 
1  Am.  St  Rep.  721;  6  Amer.  &  Eng.  Ency. 
Law  (2d  Ed.)  767;  1  Hutchinson  on  Carriers 
(3d  Ed.)  §  475.  In  accordance  with  this  doc- 
trine plaintiff  was  permitted  to,  and  did,  give 
evidence  to  the  effect  that  no  reduced  rate 
of  freight  whatever  was  granted  to  him  with 
respect  to  the  shipment  involved.  He  said 
that  he  paid  22  cents  per  hundredweight  as 
freight  charges  from  Coatsvllle  to  Chicago, 
and  that  this  rate  was  the  usual  and  regu- 
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lax  rate  for  >ach  transportation.  His  evi- 
dence In  this  respect  Is  uncontroverted  In  the 
record.  It,  therefore,  appears  that  nothing 
other  than  the  mere  agreement  to  transport 
the  shipment  within  a  reasonable  time  was 
given  or  granted  to  the  plaintiff  as  an  In- 
ducement for  him  to  accede  to  the  stipulation 
mentioned,  and  for  this  he  paid  the  regular 
rate.  This  appearing,  it  Is  essential  to  de- 
termine the  validity  of  the  stipulation,  re- 
quiring presentation  of  claim  and  notice  to 
defendant's  agent  within  10  days  after  the 
loss  accrued,  even  though  it  Is  unsupported 
by  a  consideration-  separate  and  independent 
from  the  agreement  to  transport  the  cattle. 
To  this  end  we  have  examined  many  cases 
and  standard  authorities.  As  a  result  of 
this  investigation,  we  ascertain  that  such 
stipulations  have  been  generally  upheld,  even 
though  no  separate,  independent  considera- 
tion was  given  to  support  them. 

The  theory  of  the  authorities,  generally 
speaking,  is  to  the  effect  that,  if  the  contract 
In  that  respect  is  just,  in  view  of  the  cir- 
cumstances of  the  particular  case  in  judg- 
ment, such  stipulations  are  sustained  as  pro- 
visions which  a  carrier  may  insert  in  the 
contract  as  a  reasonable  regulation  of  the 
shipper's  right,  notwithstanding  Its  common- 
law  obligation  to  carry  upon  a  tender  of 
proper  compensation.  The  authorities  refer- 
red to  argue  that,  instead  of  being  a  limi- 
tation upon  the  liability  at  common  law, 
such  stipulations  amount  to  no  more  than  a 
reasonable  regulation  touching  the  shipper's 
right,  or  a  regulation  going  to  the  remedy; 
and  as  .such  they  are  enforced,  even  in  neg- 
ligence cases,  if  otherwise  reasonable  and 
just  In  the  particular  circumstances  of  the 
case.  Rice  v.  Railway,  63  Mo.  814,  319; 
Dawson  v.  Railway,  76  Mo.  514;  Express 
Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556; 
Hatch  v.  Railway,  15  N.  D.  490,  107  N.  W. 
1087;  4  Elliott  on  Railroads  (2d  Ed.)  §  1512; 
5  Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  321, 
and  note  (see,  also,  325);  1  Hutchinson  on 
Carriers  (3d  Ed.)  f  442.  On  the  same  theory 
— that  is,  on  the  theory  that  such  stipula- 
tions do  not  operate  a  limitation  upon  the 
common-law  liability  of  the  carrier — the  au- 
thorities generally  declare  and  sustain  the 
proposition  that  no  separate  consideration, 
Independent  of  that  given  for  the  transporta- 
tion, Is  essential  to  render  such  stipulation 
valid.  Numerous  authorities  assert  the  doc- 
trine that,  notwithstanding  the  carrier's 
duty  to  receive  and  transport,  It  is  reason- 
able and  just  that  it  should  be  allowed  to 
interpose  such  a  stipulation  in  regulation  of 
tbe  shipper's  right,  to  the  end  that  the  ship- 
per should  be  required  to  present  his  claim 
before  the  avenues  of  Investigation  are  fore- 
closed. It  is  said  it  prevents  great  in- 
justice, which  may  be  perpretrated  by  the 
practice  of  presenting  stale  demands.  And, 
thus  viewed,  it  is  a  reasonable  regulation 
only  of  the  shipper's  right,  and  does  not  op- 
erate to.  limit  the  liability  of  the  carrier, 


for  the  carrier  is  liable  to  respond  is  the 
full  measure  required  by  law  if  the  shipper 
has  asserted  bis  claim  in  due  time,  as  re- 
quired by  the  stipulation.  On  this  reason- 
ing of  the  law  the  following  authorities  as- 
sert and  maintain  the  proposition  that  no- 
independent  consideration  is  essential  to  the 
validity  of  the  stipulation,  in.  a  shipping  con- 
tract requiring  notice  and  claim  to  be  made 
within  any  given  time  adjudged  to  be  rea- 
sonable: Hatch  v.  Railway,  15  N.  D.  490, 
107  N.  W.  1087;  Crow  v.  C.  &  A.  Ry.  Co., 
57  Mo.  App.  135,  142  ;  5  Amer.  &  Eng.  Ency. 
Law  (2d  Ed)  300;  Moore  on  Carriers,  305. 
For  reasoning  from  which  such  a  conclusion 
may  be  fairly  deduced,  see,  also,  Express  Go, 
v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556; 
Rice  v.  Railway,  63  Mo.  314;  Wabash  v. 
Black,  11  111.  App.  465;  1  Hutchinson  on 
Carriers  (3d  Ed.)  J  442;  4  Elliott  on  Rail- 
roads (2d  Ed.)  S  1612. 

However  all  of  this  may  be,  our  own  Su- 
preme Court  has  accepted  another  view  of 
tbe  question  in  a  case  recently  decided.  See 
George  v.  C,  R.  I.  &  P.  Ry.  Co.,  214  Mo.  551, 
113  S.  W.  1099,  1101.  That  authority  is  con- 
trolling on  this  court,  and  by  It  the  ques- 
tion is  entirely  foreclosed.  The  doctrine  of 
the  case  last  cited  is  that,  instead  of  it 
being  a  reasonable  regulation  which  a  car- 
rier may  Insert  in  the  contract  requiring 
diligence  and  dispatch  on  the  part  of  the 
shipper,  it  Is  in  fact  a  limitation  upon  the 
Common-law  liability  of  tbe  common  car- 
rier, and  unless  supported  by  a  separate  and 
independent  consideration,  the  stipulation 
requiring  the  claim  and  notice  is  wholly  In- 
valid. See  George  v.  Railway,  214  Mo.  551, 
113  8.  W.  1099.  For  our  views  further  on 
this  question,  see  LIbby  v.  Railway  (Mo. 
App.)  117  S.  W.  659.  It  appearing  that  no 
reduced  rate  was  granted  to  the  plaintiff  in 
this  case,  the  stipulation  in  the  contract,  re- 
quiring him  to  give  notice  of  this  claim 
within  10  days  after  the  loss  has  accrued, 
is  invalid,  and  Imposed  no  obligation  upon 
the  plaintiff  which  the  defendant  may  en- 
force. 

It  appears  the  plaintiff  shipped  his  stock 
in  a  number  of  defendant's  cars,  all  on  the 
same  train.'  Because  of  the  considerable 
number  of  cattle  he  desired  several  persons 
to  accompany  the  shipment,  for  the  purpose 
of  giving  aid  in  looking  after  them  while  In 
transit  Tbe  rules  of  the  defendant  rail- 
road printed  on  the  live  stock  contract  per- 
mits free  transportation  for  three  men  only 
to  accompany  11  cars  or  more.  There  were 
13  cars  included  in  plaintiff's  shipment. 
The  rules  also  provide  for  free  transporta- 
tion for  one  man  to  accompany  one  car,  but 
where  11  or  more  cars  are  shipped,  three 
men  only  are  entitled  to  transportation  with 
the  shipment  Plaintiff  shipped  two  cars 
of  cattle  in  his  own  name.  That  is  to  say, 
he  took  a  contract  of  affreightment  in  his 
own  name  for  two  cars  only.  The  remain- 
ing 11  cars  he  shipped  under  the  names  of 
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six  other  persona,  one  his  son,  and  the 
others  probably  his  employes.  The  con- 
tracts for  the  different  cars  were  executed 
by  defendant  In  the  names  of  the  sis  sev- 
eral persons  who  accompanied  the  plain- 
tiff and  the  shipment,  and  in  virtue  of  these 
contracts,  transportation  was  afforded  to 
six  persons  other  than  the  plaintiff.  As 
stated,  they  accompanied  the  shipment  for 
the  purpose  of  rendering  services  to  plain- 
tiff in  looking  after  the  cattle.  However, 
this  feature  of  the  matter  Is  unimportant 
The  argument  Is  to  the  effect  that,  by  caus- 
ing shipping  contracts  to  be  taken  in  the 
names  of  the  several  parties  referred  to, 
plaintiff  procured  the  benefit  of  free  trans- 
portation from  Coatsvllle  to  Chicago  for 
four  men  more  than  he  was  entitled  to  un- 
der the  rules,  and  that  such  transportation 
was  equal  in  value  to  a  considerable  sum 
of  money. 

It  is  argued  that  therefore,  even  though 
no  reduced  rate  of  freight  was  given  to  the 
plaintiff,  he  received  this  benefit  from  the 
defendant  company  in  the  transaction  for 
which  he  rendered  no  compensation,  and 
that  it  should  be  treated  as  a  considera- 
tion sufficient  to  support  the  stipulation  in 
the  shipping  contract,  requiring  plaintiff  to 
give  notice  of  his  loss  within  10  days  after 
it  accrued.  We  are  not  impressed  with  this 
argument  If  plaintiff  imposed  upon  the  de- 
fendant and  procured  transportation  for  a 
number  of  men  to  which  he  was  not  en- 
titled, that  matter  is  entirely  foreign  to  the 
question  under  consideration.  Whether  the 
defendant  has  a  remedy  against  plaintiff  on 
that  score  it  it  unnecessary  to  consider  at 
this  time.  Suffice  it  to  say  that  such  addi- 
tional transportation  was  no  element  of  the 
consldertlon  which  Induced  plaintiff  to  exe- 
cute the  stipulation  requiring  notice  and 
claim  within  10  days.  The  consideration 
of  a  contract  is  said  to  be  the  reason  which 
moves  the  contracting  parties  to  enter  Into 
the  contract.  2  Blackstone's  Com.  443;  6 
Amer.  8c  Eng.  Ency.  Law  (2d  Ed.)  672.  This, 
of  course,  implies  mutuality,  and  that  the 
parties  have  mutually  contemplated  the 
matter  of  consideration  passing  between 
them;  the  one  assenting  and  agreeing  to 
pay  the  price,  or  exchange  the  article  or 
forego  the  right  while  the  other,  for  an 
equivalent  or  what  Is  deemed  In  law  an 
equivalent  given  on  his  part  accepts  the 
same  upon  the  precise  terms  proffered.  The 
very  fact  of  a  contract  between  the  parties 
implies  a  meeting  of  the  minds.  Without 
such,  there  is  no  contract  There  must  be 
a  coming  together  of  the  minds  upon  a  com- 
mon ground  of  mutual  understanding  of 
facts  and  of  thn  subject-matter,  and  the  sub- 
ject-matter of  the  contract  comprehends  the 
consideration  passing  from  one  party  to 
the  other.  It  therefore,  appears  that.  In- 
terwoven with  the  consideration  of  the  con- 
tract Is  the  doctrine  of  mutuality,  and  this 


doctrine  requires  that  both  parties  must 
understand  and  assent  to  the  same  subject- 
matter,  consideration  Included.  7  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  113. 114.  Now  there 
is  not  a  word  in  the  proof  in  this  case  tend- 
ing to  support  the  argument  that  plaintiff 
and  defendant  contemplated  transportation 
of  the  several  persons  referred  to  should 
be  considered  as  an  Inducement  or  consider- 
ation for  the  plaintiff  to  stipulate  that  he 
would  give  the  required  notice  of,  or  make 
a  claim  for,  his  loss  within  10  days  after 
it  occurred,  or  as  a  consideration  for  any 
other  stipulation  contained  in  the  contract 
To  be  an  appropriate  matter  of  considera- 
tion it  should  have  been  so  contemplated 
and  understood  by  the  parties  at  the  time 
The  circuit  court  did  not  err  in  referring 
the  case  to  the  Jury  on  thin  score. 

As  before  stated,  the  petition  counts  on 
a  breach  of  the  defendant's  common-law  ob- 
ligation to  transport  the  cattle  within  a  rea- 
sonable time.  There  is  no  allegation  there- 
in pertaining  to  the  breach  of  any  coutrnct 
to  deliver  or  bed  the  cars  for  shipment 
The  cause  of  action  relied  upon  is  entire- 
ly that  arising  from  the  alleged  breach  of 
the  obligation  imposed  upon  the  defendant 
common  carrier  by  law.  Plaintiff,  over  the 
objection  and  exception  of  defendant  was 
permitted  to  prove  that  he  entered  Into 
a  verbal  agreement  with  the  defendant's 
freight  agent,  several  days  In  advance,  of  the 
shipment  to  the  effect  that  defendant  would 
furnish  plaintiff  with  a  special  train  for  his 
cattle,  and  that  the  cars  thereof  would  be 
sanded  and  bedded  by  defendant  so  that 
he  might  Immediately  load  the  same  there- 
in for  transportation  to  the  Junction  point 
of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company,  and  connect  with  the  through 
train  of  the  latter  company  for  Chicago. 
Plaintiff  and  his  wltnessess  also  testified, 
over  the  objection  and  exception  of  defend- 
ant that  when  he  was  notified  the  cars  were 
present  for  the  shipment  they  were  neither 
bedded  nor  sanded,  and  that  he  was  there- 
by delayed  in  loading  bis  cattle  for  several 
hours,  sufficient  to  defeat  his  purpose  of 
making  connections  with  the  Chicago,  Rock 
Island  8c  Pacific  train  referred  to.  It  ap- 
pears the  defendant  set  the  cars  mentioned 
upon  the  side  track  at  Coatsvllle  at  about 
11  o'clock  the  night  before  the  cattle  were 
shipped,  and  that  plaintiff,  who  resided 
about  three  miles  in  the  country,  was  no- 
tified at  5  o'clock  the  following  morning 
the  cars  were  In  waiting.  However,  upon 
learning  that  the  cars  were  not  bedded  with 
straw,  plaintiff  refused  point  blank  to  make 
the  shipment  therein.  Some  delay  was  oc- 
casioned on  this  account  He  afterwards 
concluded  to  bed  the  cars  himself,  and  to 
ship  the  cattle  on  that  day.  Several  hours 
were  consumed  in  hauling  straw  and  bed- 
ding the  cars.  The  loading  of  the  cattle 
was  finally  completed  between  12  and  1 
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o'clock  on  the  1st  day  of  Decjember,  where- 
as, had  it  not  been  for  the  time  consumed 
In  bedding  the  cars,  they  might  have  been 
loaded  in  the  early  morning,  and  In  time 
to  have  made  a  connection  with  the  Chica- 
go, Rock  Island  &  Pacific  train  at  Belknap. 
Iowa.  This  testimony  was  Incompetent, 
and  should  have  been  excluded.  As  stat- 
ed, the  cause  of  action  relied  upon  in  the 
petition  does  not  count  upon  a  breach  of 
contract  with  defendant  to  furnish  bedded 
cars,  but  on  the  contrary,  it  proceeds  en- 
tirely upon  the  defendant's  common-law  li- 
ability to  transport  within  a  reasonable 
time  after  it  received  the  cattle.  It  Is  true 
that  in  the  concluding  lines  of  the  petition 
reference  is  made  to  the  fact  that  defend- 
ant was  delayed  in  loading  the  cattle  by  the 
failure  of  defendant  to  furnisb  cars  prop- 
erly bedded,  and  that  the  plaintiff  was  com- 
pelled to  pay  out  $68.90  for  the  purpose  of 
properly  bedding  such  cars,  for  wblcb 
amount  recovery  is  asked.  However,  this 
matter  sounds  in  tort  The  two  certainly 
may  not  be  joined  In  one  and  the  same 
count  of  the  petition.  If  defendant  entail- 
ed a  loss  npon  plaintiff  as  a  result  of  breach- 
ing a  verbal  contract  to  bed  the  cars,  that 
may  afford  him  a  remedy  ex  contractu  in 
another  action.  On  this  question  we  give 
no  opinion.  It  Is  sufficient  for  the  present 
to  decide  the  precise  question  presented  by 
the  record;  that  Is,  that  the  two  causes, 
one  in  tort  for  the  breach  of  the  common- 
law  obligation  to  transport  witbln  a  reason- 
able time,  and  the  other  ex  contractu,  for 
breaching  the  verbal  contract,  may  not  be 
commingled  and  relied  upon  In  the  same 
count 

Now,  under  the  cause  of  action  relied 
upon  in  the  petition,  defendant's  obligation 
to  transport  the  cattle  within  a  reasonable 
time  attached  from  the  time  the  cattle  came 
into  its  possession  for  transportation,  and 
the  matter  of  the  several  hours'  time  con- 
sumed by  plaintiff  in  bedding  the  cars  be- 
fore the  cattle  came  into  defendant's  pos- 
session is  wholly  immaterial  to  its  liability. 
The  evidence  referred  to  was  therefore  prej- 
udicial, in  that  it  tended  to  show  delay, 
entailed  by  defendant  operating  a  breach 
of  what  was  said  to  be  a  verbal  contract 
with  it  not  relied  upon  in  the  petition. 
There  was  no  issue  whatever  joined  between 
the  parties  In  respect  of  any  obligation  on 
the  part  of  defendant  to  bed  the  cars,  and 
such  proof  was  wholly  foreign  to  the  Is- 
sue as  to  whether  defendant  had  trans- 
ported the  cattle  witbln  a  reasonable  time 
after  tbey  came  into  its  possession  for  the 
purpose. 

Furthermore,  the  court  submitted  this 
testimony  to  the  jury  in  the  plaintiff's  sec- 
ond instruction  as  a  ground  of  liability  suf- 
ficient to  support  a  recovery.  This  was  er- 
ror Indeed.  In  illustration  of  the  manner 
In  which  the  question  was  presented,  we 


copy  plaintiff's  instruction  No.  2.  The 
words  we  Italicize  therein  emphasize  the  ob- 
jectionable theory  pursued,  which  was  whol- 
ly unauthorized  by  the  pleadings.  "If  the 
jury  believe  and  find  from  the  evidence 
that  there  was  an  unnecessary  delay  in  the 
transportation  of  plaintiff's  cattle  from 
Coatsvllle,  Mo.,  to  Chicago,  111.,  and  that  such 
delay  in  transit  was  due  to  the  negligence  in 
the  management  or  operation  of  the  train  of 
defendant  by  which  said  stock  was  taken  out 
of  Coatsvllle.  Mo.,  or  on  account  of  the 
Ktarting  from  Coatsritle,  Mo.,  or  to  the  negli- 
gence in  the  management  or  operation  of  the 
train  on  the  Chicago.  Rock  Island  &  Pacific 
Kailroad.  to  which  defendant  delivered  said 
cattle,  and  thnt  because  of  said  delay  plain- 
tiff's cattle  failed  to  arrive  at  the  stock- 
yards in  Chicago,  111.,  in  time  for  the  mar- 
ket of  December  2,  1003,  and  did  not  arrive 
at  the  stockyards  so  as  to  be  placed  on 
the  market  at  an  earlier  date  than  on  the 
morning  of  December  3d.  and  that  the 
market  bad  declined  at  Chicago  between  the 
morning  or  forenoon  of  December  2d  and  the 
morning  or  forenoon  of  December  3d,  you  will 
find  for  the  plaintiff  in  such  sum  as  you  may 
find  be  has  been  damaged  by  such  delay,  not 
to  exceed  in  all  the  sum  of  $845.95,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum  from  the  4th  day  of  October,  1904." 
Now  it  appears  from  this  instruction  that 
the  court  authorized  a  recovery  for  plaintiff 
If  the  jury  found  that  the  transportation  was 
delayed  by  the  negligence  of  defendant  in 
the  management  of  its  train,  or  on  account 
of  (starting  from  Coatsvllle,  Mo.  In  view  of 
the  objectionable  testimony  above  mentioned 
the  reference  in  the  instruction  to  starting 
from  Coatsvllle  could  have  referred  only  to 
the  defendant's  negligent  failure  in  not  hav- 
ing furnished  bedded  cars,  and  thus  delayed 
the  shipment  by  entailing  the  labor  of  bed- 
ding upon  plaintiff  before  starting,  for  there 
is  positively  no  word  of  testimony  in  the  rec- 
ord that  the  shipment  was  delayed  at  all  at 
Coatsvllle  after  the  cattle  were  loaded ;  and, 
on  the  facts  In  proof,  it  is  clear  the  cattle 
were  not  received  for  transportation  until 
tbey  were  loaded  In  the  cars.  In  fact  it  ap- 
pears that  immediately  upon  loading  the 
cattle,  between  12  and  1  o'clock  of  that  day, 
the  train  departed  for  Belknap,  Iowa,  at 
which  point  the  shipment  was  given  into 
possession  of  the  connecting  carrier.  In 
truth  it  appears  this  train  had  been  in  wait- 
ing at  Coatsvllle  for  the  shipment  and  for 
plaintiff  to  load  his  cattle,  from  about  5 
o'clock  In  the  morning.  This  Instruction 
was  manifestly  prejudicial,  in  that  it  sub- 
mitted to  the  jury  an  element  of  liability 
against  defendant  not  competent  under  the 
pleadings  and  proof. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 

REYNOLDS,  P.  J.,  and  GOODS,  J.,  concur. 
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BANK  OP  VANDUSER  t.  WELLS-FAR- 
GO  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.  June 
22,  1809.) 

1.  Cabbiebs  (}  134*)— Express  Companies- 
Loss  or  Monet  Package. 

In  an  action  against 'an  express  company 
for  loss  of  a  money  package  by  burglary  after 
offer  to  deliver  the  same  at  destination  had  been 
declined,  evidence  held  to  sustain  a  verdict  for 
defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  184.*] 

2.  Cabbiebs  (S  137*)— Express  Coup  ant- 
Loss  or  Monet  Package  — Action  — In- 
structions. 

In  an  action  against  an  express  company 
for  loss  of  a  money  package  by  the  burglarious 
breaking  of  the  safe  in  which  the  agent  placed 
the  money  after  making  an  ineffectual  attempt 
to  deliver  it,  an  instruction  that  the  jury  should 
not  determine  the  question  of  defendant's  neg- 
ligence in  caring  for  the  money  by  placing  it 
in  the  safe  of  a  store  by  the  fact  that  the  money 
was  stolen,  nor  from  the  fact  that  it  might  not 
have  been  stolen  or  lost  had  defendant  placed 
It  elsewhere,  but  should  determine  it  by  what  a 
reasonably  prudent  man  would  have  done  con- 
cerning his  own  affairs  under  like  circumstances, 
■as  shown  from  a  consideration  of  all  of  the 
evidence  in  the  cause,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  137.*] 

Appeal  from  Circuit  Court,  Scott  County; 
Henry  C.  Riley,  Judge. 

Action  by  the  Bank  of  Vanduser  against 
Wells-Fargo  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

This  Is  an  action  against  defendant  as  a 
common  carrier  for  Its  failure  to  deliver  an 
express  package  consigned  to  plaintiff  at 
Vanduser,  containing  $500  In  silver  coin. 
Plaintiff  Is  a  banking  corporation,  doing  busi- 
ness at  Vanduser,  and  defendant  Is  an  express 
company  and  as  such  a  common  carrier  of 
goods,  wares,  money,  etc.,  for  hire,  and  at 
the  time  of  the  transaction  Involved  had  an 
office  and  agent  at  Vanduser.  It  Is  aver- 
red In  the  petition  that  on  the  14th  day 
of  December,  1907,  the  Southeast  Missouri 
Trust  Company  delivered  to  defendant,  at 
its  office  in  Cape  Qlrardeau,  two  packages, 
one  containing  $2,500  in  currency,  the  oth- 
er $500  in  silver  coin,  both  consigned  to 
the  plaintiff  bank  at  Vanduser;  that  the 
defendant  accepted  the  packages,  and  for 
the  consideration  then  paid  by  plaintiff 
agreed  to  deliver  them  to  plaintiff  at  Its 
place  of  business  In  Vanduser,  and  that  the 
defendant  express  company  violated  Its 
agreement,  in  that  it  failed,  although  hav- 
ing collected  the  charges,  to  deliver  to  plain- 
tiff the  $500  package  of  sliver  coin,  shipped 
and  consigned  as  above  stated ;  that  demand 
bad  been  made  for  the  delivery  of  the  pack- 
age or  Its  equivalent  In  money,  which  was 
refused,  and  judgment  Is  prayed  for  the 
$500,  with  Interest  from  the  15th  of  Decem- 
ber, 1907,  the  date  of  the  demand,  together 
with  costs. 


The  answer,  admitting  the  Incorporation  of 
the  defendant,  and  that  It  Is  engaged  in  busi- 
ness as  a  common  carrier  for  hire,  and  that 
It  received  from  the  Southeast  Missouri  Trust 
Company  on  December  14th  at  Cape  Girar- 
deau, Mo.,  two  packages,  "the  value  and  con- 
tents of  which  packages  this  defendant  has 
no  knowledge  or  Information  sufficient  to 
form  a  belief,"  and  denying  each  and  every 
other  allegation  in  the  petition  not  express- 
ly admitted,  or  any  knowledge  or  Informa- 
tion thereof  sufficient  to  form  a  belief,  by 
way  of  special  defense  sets  up  the  following: 
"Further  answering,  and  for  special  defense, 
defendant  says  and  alleges:  That  on  the 
14th  day  of  December,  1907,  the  Southeast 
Missouri  Trust  Company,  by  and  through  its 
agent  for  and  on  behalf  of  the  plaintiff,  and 
at  the  plaintiff's  direction  and  instruction, 
brought  to  the  office  of  defendant  in  Cape 
Girardeau,  Mo.,  two  packages,  said  to  con- 
tain money,  one  to  the  amount  of  $2,500, 
and  the  other  said  to  contain  $500,  and  re- 
quested the  defendant  to  carry  the  same  on 
the  said  day,  to  wit,  December  14,  1907,  to 
plaintiff  at  Vanduser,  Mo.,  and  that  defend- 
ant by  its  agents  refused  to  accept  said  pack- 
ages for  conveyance  on  said  day,  for  the  rea- 
son that  defendant  had  no  way  to  care  for 
and  keep  money  at  Vanduser,  as  defendant 
had  no  Iron  safe  there,  and,  It  being  Satur- 
day, the  money  would  have  to  lay  over  un- 
til Monday  for  delivery,  as  said  package 
could  not  be  delivered  to  plaintiff  on  the  even- 
ing of  December  14th,  as  It  would  arrive  at 
Vanduser  after  banking  hours,  whereupon 
the  said  agent  of  the  Southeast  Missouri 
Trust  Company  for  and  on  behalf  of  this 
plaintiff  represented  to  defendant  that  plain- 
tiff had  Instructed  and  directed  that  the  said 
packages  be  shipped  on  the  said  evening  of 
December  14th,  and  that,  If  defendant  con- 
veyed the  same  to  Vanduser  on  the  evening 
of  December  14th,  plaintiff  would  receive 
the  same  upon  Its  arrival  at  Vanduser, 
whereupon  this  defendant,  relying  upon  the 
said  promise  that  plaintiff  would  receive  and 
accept  said  packages  upon  their  arrival  at 
Vanduser,  and  without  which  promise  de- 
fendant would  not  have  accepted  said  pack- 
ages for  conveyance  on  said  evening,  receiv- 
ed the  same  and  carried  them  to  Vanduser 
by  the  first,  usual,  and  only  train  leaving 
Cape  Girardeau  for  Vanduser  on  said  day, 
by  which  defendant  could  convey  the  same, 
which  train  arrived  at  Vanduser  at  its  usu- 
al time  on  December  14th,  and  that  said 
packages  were  carefully  and  safely  carried 
to  its  office  and  place  of  business  In  Van- 
duser on  said  day  under  a  contract,  the 
ninth  clause  of  which  Is  as  follows:  The 
company  shall  not  be  required  to  deliver 
said  property  except  within  its  present  de- 
livery limits  unless  herein  otherwise  agreed 
and  specially  paid  for.  At  points  where  the 
company  has  no  delivery  service,  the  consign- 
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Mo.)  BANK  OF  VANDUSER 

ee  shall  receive  said  property  at  the  office  of 
the  company.'  That  defendant  has  no  delivery 
service  to  deliver  packages  at  places  of  busi- 
ness or  at  residences  of  consignees  at  Van- 
duser, as  Vanduser  la  a  small  place  of  few 
Inhabitants  and  a  small  amount  of  business 
done  there  by  defendant,  and  it  therefore  be- 
came and  was  the  duty  of  the  plaintiff  under 
the  law  and  under  the  contract  and  agree- 
ment by  the  shipper  to  receive  said  pack- 
ages at  defendant's  office  and  place  of  busi- 
ness upon  their  arrival  That  the  plaintiff's 
cashier  was  present  at  the  depot  of  the  rail- 
road and  the  defendant's  office  and  place  of 
business  upon  the  arrival  of  said  packages, 
or  In  a  few  minutes  afterward,  and  knew 
tbat  said  packages  arrived  on  said  train,  and 
he  failed  and  neglected  to  call  for  and  receive 
them.  Tbat  defendant's  agent  was  ready 
and  willing  to  deliver  said  packages,  and  of- 
fered them  to  the  cashier  of  plaintiff,  and 
requested  him  to  accept  and  receive  the  same, 
which  the  said  cashier  declined  and  refused 
to  do,  whereupon  defendant's  agent  offered 
the  same  to  U  P.  Woodward,  one  of  the 
directors  and  vice  president  of  plaintiff  bank, 
who  was  assisting  In  the  managing  or  con- 
ducting of  the  same,  and  that  the  said  L. 
P.  Woodward  refused  to  accept  the  same, 
whereupon  defendant's  agent  being  unable 
to  get  plaintiff  to  accept  said  packages,  and 
having  no  Iron  safe  In  which  to  place  the 
same,  and  being  unable  to  carry  the  package 
said  to  contain  stiver  on  his  person,  placed 
the  said  package,  with  permission  and  con- 
sent of  L.  P.  Woodward,  in  the  iron  safe 
of  the  Farmers'  Mercantile  Company  of  Van- 
duser, Mo.,  and  in  its  brick  building  and 
place  of  business,  and  under  the  care  and 
custody  of  the  said  L.  P.  Woodward,  the  said 
Iron  safe  and  building  being  a  reasonably 
safe  place  and  the  best  known  to  defendant's 
agent  in  the  town  of  Vanduser,  in  which 
to  store  and  leave  said  package,  for  the 
plaintiff."  A  reply  was  filed,  denying  the 
new  matter  generally,  denying  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
whether  defendant  was  a  warehouseman,  as 
averred,  but  averring  that,  if  defendant  was  a 
warehouseman,  it  did  not  exercise  that  de- 
gree of  care  and  caution  which  an  ordinarily 
prudent  person  would  have  exercised  under 
like  circumstances  in  procuring  a  safe  and 
proper  place  in  which  to  keep  and  preserve 
the  express  package,  but,  on  the  contrary, 
was  negligent  and  careless  in  selecting  the 
place  it  did,  and  that  the  loss  of  the  pack- 
age was  due  to  the  carelessness  of  the  de- 
fendant. There  was  a  trial  before  a  court 
and  Jury.  In  the  statement  of  plaintiff's 
counsel  It  Is  set  forth  that  It  is  admitted  that 
defendant  received  at  Its  office  In  Cape  Girar- 
deau, Mo.,  on  th«»  14th  of  December,  1907,  the 
express  package  containing  $500  In  silver  coin 
consigned  to  plaintiff,  collected  Its  charges 
for  carrying  the  same  from  Cape  Girardeau 
to  Vanduser,  and  that  the  same  was  lost  at 
Vanduser  before  delivery  to  plaintiff. 
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Counsel  for  plaintiff  in  their  statement  of 
the  case  have  covered  it  so  completely  and 
fairly  that  we  cannot  do  better  than  adopt 
it,  calling  attention  to  the  only  criticism 
made  of  it  by  counsel  for  defendant:  "The 
money  in  controversy  was  moneys  received 
from  the  shareholders  of  the  plaintiff  bank, 
which  had  not  opened  for  the  transaction  of 
business  at  the  time  of  this  shipment.  As 
the  money  was  paid  in  by  the  several  share- 
holders for  the  stock  of  the  plaintiff  bank,  it 
was  deposited  with  the  Belle  City  Bank,  as 
the  depository  of  plaintiff  bonk,  pending  the 
organization.  The  Belle  City  Bank  deposited 
the  money  with  the  Southeast  Missouri  Trust 
Company  at  Cape  Girardeau.  A  L.  Blffle 
was  the  cashier  of  the  Belle  City  Bank,  and 
A.  L.  Blffle  Is  the  man  who  directed  the 
Southeast  Missouri  Trust  Company  to  ship 
the  money  by  express  on  December  14,  1907, 
to  the  plaintiff  bank  at  Vanduser,  Mo.  On 
this  date,  December  14,  1907,  which  was 
Saturday,  the  plaintiff  bank  had  not  fully  or- 
ganized, it  had  no  cashier,  and,  in  fact,  no 
one  in  the  town  of  Vanduser  authorized  to 
accept  and  receipt  for  the  money.  Reece  Al- 
len expected  to  be  selected  sb  cashier,  and  un- 
derstood that  the  bank  would  not  open  for 
business  before  January  1,  1908.  Allen  was 
In  Cape  Girardeau  on  the  14th  day  of  De- 
cember, 1907,  on  his  way  to  St  Louis,  and 
called  at  the  Southeast  Missouri  Trust  Com- 
pany's offices,  and  It  was  there  that  he  learn- 
ed that  the  money  was  to  be  shipped  on  that 
day  to  Vanduser.  Upon  learning  that  the 
funds  of  plaintiff  were  going  out  by  express 
at  2  SO  p.  m.  on  tbat  day,  Allen  abandoned 
his  contemplated  trip  to  St  Louis  and  went 
to  Vanduser  on  the  same  train  that  carried 
the  express  package  in  question.  While  Al- 
len at  this  time,  as  stated,  had  not  been  em- 
ployed as  cashier  of  plaintiff  bank,  yet  It 
seems  had  an  understanding  with  the  or- 
ganizers that  he  would  be  selected  as  cash- 
ier as  soon  as  the  plaintiff  bank  was  ready  to 
open  for  business.  He  had  visited  Vanduser 
on  Friday,  December  13th,  to  ascertain  when 
the  bank  would  be  ready  for  his  services,  and 
was  advised  by  the  persons  agreed  upon  for 
president  and  vice  president  of  plaintiff  bank 
that  organization  would  not  be  perfected  un- 
til the  1st  of  January,  1908.  And  the  pur- 
pose of  his  trip  to  Vanduser  on  the  evening 
of  the  14th  of  December  was  to  consult  the 
board  of  the  plaintiff  bank  as  to  when  they 
would  open.  After  the  train  arrived  at  Van- 
duser, the  express  package  was  turned  over 
to  J.  W.  Greer,  the  agent  of  the  defendant 
at  that  place.  After  the  train  left,  Greer  had 
a  conversation  with  Allen  about  the  money, 
In  which  Allen  informed  Greer  tbat  he  was 
not  authorized  to  represent  the  plaintiff,  and 
had  no  authority  to  sign  for  the  money. 
Greer  says  that  he  offered  the  money  to  L. 
P.  Woodward  as  the  vice  president  of  plain- 
tiff bank;  that  Woodward  said:  'I  can't 
sign  for  It,  because  I  haven't  any  authority 
to.'    After  Greer  learned  from  Alien  and 
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Woodward  that  neither  of  them  had  any 
authority  to  receipt  for  the  money,  he  then" 
makes  the  following  statement  as  to  what 
he  then  said  and  did  In  the  premises:  'I 
said.  "I  don't  know  what  I  am  going  to  do.  I 
will  have  to  do  something  to  get  rid  of  that  or 
else  have  some  safekeeping  for  It"  "Well,*' 
he  (Allen)  said,  "if  you  are  mind  to,  you 
can  take  that  over  there  and  put  It  In  the 
safe  (meaning  plaintiffs  bank  safe)  all  of  It 
I  Just  opened  it  awhile  ago,  and  I  am  the 
only  one  that  knows  the  combination."  I 
said:  "I  don't  believe  that  would  be  a  very 
safe  idea.  There  wouldn't  be  but  two.  I  had 
rather  have  a  few  more  witnesses  and  know 
where  I  put  It."  When  the  local  came — this 
was  about  4:35— and  his  train  came  and  he 
left,  and  I  went  down  to  supper,  and  took 
the  currency  with  me  down  to  the  house, 
and  put  it  in  my  trunk,  and  after  I  came 
back  from  supper  I  went  over  to  the  depot 
and  the  Farmers'  Mercantile  Company  in 
the  back  door,  and  asked  Mr.  Woodward. 
I  said:  "You  fellows  refused  to  take  that 
money.  I  would  like  to  put  it  over  here  In 
the  safe  for  safe-keeping  over  Sunday.  I 
don't  like  to  carry  it  down  to  the  house." 
And  he  said:  "Well,  that  would  be  all  right, 
of  course.  We  will  not  be  liable  for  the 
money.  You  will  not  hold  us  responsible." 
I  said:  "No,  sir;  I  haven't  got  any  place  to 
keep  it  I  haven't  got  any  safe."  So  I  put 
it  over  there,  and  Sunday  night  the  safe  was 
blown  open.  The  first  thing  I  knew  he  came 
and  told  me  Monday  morning  about  the  safe. 
It  was  cracked.  I  Just  came  up,  and  he  said 
the  safe  was  blown  open;  and  the  money 
gone,  and  while  It  was  all —  and  I  went  up 
to  the  depot  and  wired  the  express  com- 
pany about  It  then.' " 

The  only  exception  taken  by  counsel  for 
defendant  to  this  statement  Is  to  that  part 
of  it  in  which  It  Is  set  out  that  the  plain- 
tiff bank  had  not  been  fully  organized  and 
had  no  one  in  the  town  of  Vanduser  author- 
ized to  accept  the  money  at  the  time  of  Its 
arrival  there  in  charge  of  the  express  com- 
pany, defeudant  The  attorneys  for  defend- 
ant, excepting  to  that  statement  insist  that 
a  Mr.  Woodward  had  been  elected  vice 
president  before  that  date,  he  residing  at 
Vanduser,  and  was  there  carrying  on  a  store. 
In  the  safe  of  which  the  silver  was  deposit- 
ed by  the  agent  of  the  express  company. 
The  evidence  of  Mr.  Woodward  himself 
confirms  this  claim  of  defendant's  coun- 
sel, and  there  is  no  controversy  over  the 
fact  that  the  $500  In  stiver  was  placed 
in  the  safe  of  Mr.  Woodward's  store  at 
Vanduser  on  the  evening  of  Saturday,  the 
14th,  and  It  was  there  when  the  store  was 
entered  by  burglars,  the  safe  blown  open, 
and  the  silver  stolen.  The  clause  In  the 
statement  of  plaintiff's  counsel,  to  the  effect 
that  it  seems  that  Mr.  Allen  had  an  under- 
standing with  the  organizers  of  the  bank 
that  he  w»ild  be  selected  as  cashier,  la 


also  challenged;  It  being  contended  by 
counsel  for  the  defendant  that  the  testimo- 
ny of  Mr.  Woodward  shows  that  Mr.  Al- 
len had  come  to  Vanduser  the  evening  of 
the  14th  to  see  Mr.  Woodward  about  the 
business  of  the  bank,  of  which  he  was  to 
be  the  cashier,  It  having  been  agreed,  said 
Mr.  Woodward,  that  if  be  filled  the  bill, 
as  their  minutes  would  show — that  Is,  if 
he  came  up  to  the  requirements — he  was  to 
be  the  cashier.  It  was  in  evidence  that  Mr. 
Allen  was  actually  elected  cashier  on  the 
evening  of  the  16th,  Monday,  and  he  tes- 
tified that  it  had  been  generally  understood 
some  time  before  that  that  he  was  to  be 
cashier,  but  he  was  not  formally  elected 
uutll  the  .16th.  It  appears  the  bank  was 
actually  opened  for  business  on  the  16th  of 
December.  It  was  also  insisted  by  coun- 
sel for  the  defendant  that  a  presumption 
arises  from  the  evidence  in  the  case  that 
Mr.  Woodward  was  the  proper  person  to  ac- 
cept the  money;  he  being  vice  president  of 
the  bank  and  at  Vanduser  the  evening  it 
arrived  there.  The  statement  of  plaintiff's 
counsel,  made  In  their  briefs,  that  It  was  the 
rule  of  the  defendant  not  to  leave  packages 
containing  money  with  its  agents  at  Vandu- 
ser, unless  they  could  be  delivered  on  the 
same  day  that  they  were  received,  and  that 
In  case  valuable  packages  could  not  be  de- 
livered, it  was  a  rule  or  eustom  of  the  de- 
fendant to  return  the  package  to  the  for- 
warding office  Is  also  challenged  as  unsup- 
ported by  any  evidence  in  the  case.  We  are 
compelled  to  say  that  the  claims  of  defend- 
ant's counsel  In  respect  to  these  points  are 
borne  out  by  the  abstract  of  the  record;  that 
is  to  say,  there  is  evidence  tending  to  show 
that  Mr.  Woodward  was  the  vice  president 
of  the  plaintiff  and  was  at  Vanduser  the 
Saturday  evening  that  the  package  arrived 
there  and  knew  of  Its  arrival,  and  that  de- 
livery of  it  to  him  was  offered  by  the  agent 
of  defendant  at  Vanduser  that  evening,  and 
he  declined  to  accept  it  but  told  the  agent 
he  could  put  It  In  the  safe  tn  his  store,  and 
that  Mr.  Allen  was  the  gentleman  who  had 
been  before  then  selected  as  cashier,  but 
was  not  to  enter  upon  his  duties  until  the 
following  Monday  or  a  day  or  two  after  Sat- 
urday; that  he  knew  of  the  arrival  of  the 
money  that  Saturday  evening,  and  that  he 
was  at  Vanduser  that  evening  on  the  busi- 
ness of  the  bank,  had  turned  back  from  a 
contemplated  trip  to  St  Louis,  and  went 
down  to  Vanduser  on  the  train  on  which  he 
knew  that  the  money  was  being  shipped; 
and  that  the  reason  he  turned  back  and  went 
to  Vanduser,  instead  of  St  Louis,  was  that 
he  then  learned  the  bank  was  to  open  on  the 
16th.  Instead  of  the  30th,  as  be  had  expected. 
There  Is  no  evidence  in  the  record  to  show 
any  rule  of  the  defendant  as  to  the  leaving 
or  not  leaving  packages  with  its  agents  at 
Vanduser  unless  they  could  be  delivered  on 
the  same  day  they  were  received.  Apart 
from  these  variances,  there  Is  no  discrepancy 
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or  dispute  between  counsel  aa  to  the  testi- 
mony in  the  case. 

At  the  close  of  tbe  testimony,  tbe  court, 
at  the  request  of  plaintiff,  gave  three  in- 
structions, as  follows: 

"(1)  The  court  Instructs  the  Jury  that  if 
from  the  evidence  you  find  and  believe  that 
the  defendant  received  from  tbe  Southeast 
Missouri  Trust  Company  on  tbe  14th  day  of 
December,  1907.  a  package  of  money  contain- 
ing $300.  and  for  a  consideration  agreed  to 
transport  the  same  from  Cape  Girardeau  to 
plaintiff  at  Vanduser,  and  there  to  deliver 
to  plaintiff  or  Its  representatives  and  that 
It  failed  to  so  deliver  tbe  same,  then  your 
verdict  will  be  for  the  plaintiff  in  tbe  sum 
of  $500,  together  with  6  per  cent.  Interest 
from  the  time  it  should  have  been  delivered 
to  this  date.  Unless  you  further  find  that 
plaintiff  or  Its  representatives  knew  of  the 
arrival  of  said  money  at  the  point  of  destina- 
tion in  time  to  have  received  same  before  its 
loss.  In  that  event  defendant  became  a  w  '.re- 
houseman  and  ceased  to  be  an  insurer  of  the 
goods  and  is  not  liable  as  a  carrier,  but  you 
are  further  directed  that,  if  you  find  and 
believe  from  the  evidence  that  defendant 
was  a  warehouseman,  then  It  was  bound  to 
exercise  ordinary  care  in  the  safe-keeping  of 
said  money  until  It  was  received  by  tbe  bank 
or  returned  to  the  consignor;  and.  If  you 
find  that  defendant  did  not  exercise  that  or- 
dinary care,  your  verdict  will  be  for  the 
plaintiff  as  above. 

"(2)  Tou  are  further  Instructed  that  ordi- 
nary care  as  used  In  instruction  No.  1  means 
tbe  degree  of  care  and  prudence  which  a 
careful  business  man  would  exercise  in 
handling  bis  own  business;  and.  in  deter- 
mining whether  defendant  exercised  such 
care,  yon  should  consider  tbe  conditions  ex- 
isting at  the  point  of  delivery,  the  character 
of  the  consignment  together  with  all  the 
other  facts  and  circumstances  proven  in  the 
case,  and,  if  on  full  and  fair  investigation 
you  find  that  defendant  did  not  exercise 
that  degree  of  care  which  an  ordinarily  pru- 
dent business  man  under  like  circumstances 
would  have  exercised,  your  verdict  will  be 
for  the  plaintiff. 

"(3)  The  jury  are  further  instructed  that 
although  the  jury  may  find  and  believe  from 
the  evidence  that  the  express  package  in 
question  arrived  at  the  town  of  Vanduser  on 
time,  and  although  tbe  jury  may  find  and 
believe  from  the  evidence  that  plaintiff  knew 
of  the  arrival  of  said  express  package,  and 
could  have  received  the  package  from  de- 
fendant at  the  time  of  Its  arrival,  but  failed 
to  do  so,  yet,  under  the  law  and  pleading  In 
this  case,  the  defendant  is  still  liable  to  the 
plaintiff  for  the  loss  of  said  package,  unless 
you  further  find  and  believe  from  all  tbe 
facts  and  circumstances  shown  by  tbe  evi- 
dence that  tbe  defendant  used  proper  care 
in  selecting  a  suitable  and  safe  place  for 
depositing  said  express  package.  And  In  this  ' 
connection  the  jury  are  Instructed  that  In 
selecting  a  place  to  deposit  said  express  pack- 1 


age  the  defendant  was  required  to  use  ordi- 
nary care  to  ascertain  that  the  place  selected 
was  safe  and  suitable,  and.  If  you  find  from 
the  evidence  that  the  place  selected  for  de- 
positing said  express  package  was  known 
to  defendant  to  be  unsafe,  or  by  the  use  of 
ordinary  care  on  tbe  part  of  the  defendant 
it  could  have  ascertained  that  the  place  se- 
lected was  unsafe  or  not  suitable  for  the 
protection  and  safety  of  said  express  pack- 
age, and  that,  by  reason  of  depositing  said 
package  in  a  place  so  selected.  It  was  lost 
or  stolen,  then  your  finding  should  be  for 
the  plaintiff." 

At  the  request  of  tbe  defendant  the  court 
gave  four  Instructions,  numbered  3,  4,  5,  and 
6,  as  follows: 

"The  court  instructs  the  Jury  that  in  this 
case  the  Southeast  Missouri  Trust  Company 
in  making  the  shipment  of  $-~>00  sued  for  by 
plalutlff  acted  for  and  on  behalf  of  plaintiff, 
and  any  contract,  agreement,  or  representa- 
tion made  to  the  defendant  by  the  trust  com- 
pany in  regard  to  the  receipt  of  the  money 
by  plaintiff  at  Vanduser  was  in  law  made 
for  and  on  behalf  of  the  plaintiff,  and  It  Is 
now  bound  by  the  same,  and  If  you  believe 
and  find  from  the  evidence  that  at  tbe  time 
the  Bald  package  was  offered  to  the  defend- 
ant for  transportation  It  declined  to  receive 
it  for  conveyance  on  the  evening  of  December 
14,  1907,  because  it  was  Saturday,  and  it 
would  arrive  at  Vanduser  after  banking 
hours,  and  could  not  be  delivered  that  even- 
ing, and  that  the  agent  of  the  trust  company 
then  represented  and  told  tbe  agent  of  tbe 
defendant  that  the  plaintiff  would  accept 
and  receive  it  upon  Its  arrival  at  Vanduser, 
and  that  the  defendant  relied  upon  said 
representation,  and  that  bad  such  represen- 
tation not  been  made,  defendant  would  not 
have  accepted  the  package  for  transportation 
to  Vanduser  that  evening,  and,  if  you  also 
believe  the  defendant  carried  the  package 
to  Vanduser  on  the  evening  delivered  to  it 
as  directed,  that  It  arrived  at  Vanduser  at 
the  usual  time  trains  arrived  there  from 
Cape  Girardeau,  and  was  placed  at  the  de- 
fendant's office  and  place  of  business,  and 
that  plaintiff  failed  to  call  for  the  same  In 
a  reasonable  time  after  the  arrival,  or  if  you 
believe  and  find  that  defendant's  agent  offer- 
ed it  to  the  vice  president  of  plaintiff,  and 
he  refused  to  accept  It  and  that  then  the 
defendant's  agent  placed  the  money  In  an 
iron  safe  to  secure  it  for  the  plaintiff,  and 
that  such  Iron  safe  was  a  reasonable  and 
safe  place  in  which  to  store  said  packnge, 
and  that  it  was  lost  or  stolen  from  the  safe, 
then  your  verdict  will  be  for  tbe  defendant. 

"The  court  Instructs  the  Jury  that  if  you 
believe  and  find  from  the  evidence  in  this 
case  that  the  plaintiff  ordered  the  money 
sued  for  to  be  shipped  to  It  at  Vanduser,  Mo., 
on  the  evening  of  December  14,  1907,  and  it 
>  was  shipped,  and  that  plaintiff  knew  that 
the  train  upon  which  it  would  have  to  be 
I  shipped  arrived  at  Vanduser  about  4  o'clock 
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in  the  evening,  and  If  yon  find  that  it  was  so 
shipped,  that  the  train  arrived  at  Its  usual 
time,  and  that  the  defendant  did  not  main- 
tain a  delivery  system  at  Vanduser,  then 
you  are  Instructed  that  It  became  and  was 
the  duty  of  the  plaintiff  to  be  on  hand  at  the 
time  of  the  arrival  of  the  money  and  to  re- 
ceive the  same,  and  if  plaintiff  knew  of  the 
arrival  of  the  money  and  failed  to  call  for  it, 
or  if  it  was  offered  to  plaintiff  and  he  failed 
or  refused  to  take  it,  then  the  only  duty  rest- 
ing upon  defendant  was  to  take  reasonable 
care  of  the  money  for  the  plaintiff,  and  if 
you  find  plaintiff  did  take  reasonable  care 
of  It,  your  verdict  will  be  for  the  defendant 
By  'reasonable  care'  Is  meant  such  care  as 
a  reasonably  prudent  man  would  take  of  his 
own  property  under  like  circumstances. 

"The  court  instructs  the  Jury  that  you  are 
not  to  determine  the  question  of  carelessness 
on  the  part  of  defendant  In  caring  for  money 
by  placing  It  in  the  iron  safe  of  the  store 
by  the  fact  that  the  $500  was  stolen,  nor  are 
you  to  determine  it  from  the  fact  that  it 
might  not  have  been  stolen  or  lost  had  It 
it  been  placed  elsewhere,  but  the  question 
of  Its  carelessness  In  placing  the  money  In 
the  safe  is  to  be  determined  by  what  a  rea- 
sonably prudent  man  would  have  done  con- 
cerning his  own  affairs  under  like  condi- 
tions or  circumstances,  as  shown  from  a 
consideration  of  all  of  the  evidence  In  this 
cause. 

"The  court  Instructs  the  Jury  that  the  de- 
fendant's duty  and  liability  as  a  carrier  ceas- 
ed after  It  safely  carried  the  packages  to  de- 
fendant's office  and  place  of  business  In  Van- 
duser, and  it  then  became  and  was  the  duty 
of  the  plaintiff  to  call  for  and  receive  them 
within  a  reasonable  time  after  plaintiff  knew 
of  their  arrival,  and  that  plaintiff  could  not 
impose  upon  defendant  the  responsibility  of 
guarding  and  caring  for  the  packages  until 
it  suited  plaintiff's  convenience  to  receive 
them,  and,  if  plaintiff  left  them  with  defend- 
ant's agent  after  It  had  an  opportunity  and 
reasonable  time,  considering  the  value  of  the 
packages  and  their  character,  to  take  them 
away,  It  did  so  at  plaintiff's  risk,  and,  if  you 
believe  defendant's  agent  used  ordinary  care 
in  storing  the  packages  in  the  place  he  did, 
then  the  plaintiff  cannot  recover.  By  'ordi- 
nary care'  is  meant  such  care  as  an  ordina- 
rily prudent  man  would  exercise  under  like 
conditions  and  circumstances." 

Plaintiff  excepted  to  the  giving  of  these 
latter  Instructions,  and,  a  verdict  being  re- 
turned in  favor  of  defendant,  in  due  time 
filed  Its  motion  for  a  new  trial,  assigning  as 
reasons  that  the  verdict  is  against  the  evi- 
dence, Is  against  the  law,  against  both  the 
evidence  and  the  law,  and  that  the  court 
erred  In  admitting  Irrelevant,  incompetent, 
and  Immaterial  evidence  offered  by  defend- 
ant and  objected  to  by  plaintiff,  that  it  erred 
In  giving  the  Instructions  given  on  behalf  of 
defendant  and  in  excluding  competent  evi- 
dence offered  by  plaintiff.   The  motion  was 


overruled,  exception  duly  saved,  appeal  pray- 
ed for,  allowed,  bill  of  exceptions  duly  sign- 
ed, filed,  and  entered  of  record,  and  the  case 
is  here  on  the  appeal  of  plaintiff. 

W.  EL  Miller  and  Ely,  Kelso  &  Miller,  for 
appellant  Ed  I*  Drum  and  Frank  Kelly, 
for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  The  abstract  of  the  record,  the 
statements,  and  briefs  of  counsel  for  each 
party  and  their  arguments  are  presented  to 
this  court  in  such  admirable  shape  and  law- 
yer-like manner  that  It  is  a  pleasure  to  the 
court  to  deal  with  them.  Our  examination 
of  the  record  satisfies  us  that  the  case  was 
fairly  presented  to  the  Jury,  and,  as  it  is  not 
disputed  by  the  learned  counsel  for  plaintiff 
that  there  is  evidence  to  support  it  we  are 
relieved  from  the  necessity  of  analyzing  it 
or  setting  it  out  In  detail.  The  statement  of 
the  facts  we  have  made,  adopting  in  the 
main  tbat  of  counsel  for  plaintiff  embodies 
them  fully  enough  to  show  that  there  was 
ample  evidence  to  sustain  the  verdict  and 
tbat  the  case  was  submitted  to  the  Jury  on 
Instructions  that  covered  it  and  are  correct 
In  law  is  apparent  In  fact  we  do  not  un- 
derstand that  their  correctness  is  challenged 
by  counsel  for  plaintiff  as  legal  propositions, 
nor  is  it  claimed  that  they  are  not  Justified 
by  the  evidence  In  the  case,  save  in  one  re- 
spect Counsel  submit  that  under  the  facts 
in  the  case,  the  court  erred  in  instructing 
the  jury  that  when  defendant  deposited  the 
packages  in  the  store  company's  safe,  it  did 
so  at  plaintiff's  risk.  The  statement  it  is 
claimed,  was  calculated  to  mislead  the  Jury, 
and  It  is  claimed  this  clause,  taken  in  con- 
nection with  the  contract  complained  of, 
and  the  recitals  in  instruction  number  5.  giv- 
en at  Instance  of  defendant,  are  clearly  er- 
rors. This  contract  referred  to  was  on  the 
back  of  the  receipt  of  the  express  company. 
We  do  not  understand  that  this  indorsement 
was  treated  by  the  court  in  Its  instructions 
to  the  Jury  as  a  limitation  of  the  liability  or 
the  carrier.  When  the  receipt  was  offered, 
it  was  objected  to  because  it  had  not  been 
shown  that  the  bank,  plaintiff,  had  any 
knowledge  of  this  condition,  and  because  it 
had  not  been  properly  pleaded  in  the  an- 
swer. It  appears  to  have  been  on  the  back 
of  the  receipt  given  by  defendant  to  the  trust 
company  when  the  latter  left  the  money  to 
be  sent  on  to  the  plaintiff.  It  was  clearly  a 
part  of  the  receipt  and  that  the  trust  com- 
pany was  acting  as  agent  of  plaintiff  in  for- 
warding the  money  seems  to  us  very  clear. 
The  instruction  complained  of  la  not  sub- 
ject to  the  objection  made.  An  examina- 
tion of  the  other  testimony  objected  to  does 
not  lead  us  to  conclude  tbat  reversible  error 
was  committed  in  admitting  it  Indeed  we 
think  the  case  was  fairly  tried.  Consider- 
ing the  record  in  the  case,  Including  the 
pleadings,  the  testimony,  the  rulings  on  the 
admission  of  the  testimony,  and  the  Ins  true- 
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tlons,  we  cannot  say  that  there  was  any  re- 
versible error,  any  error  to  the  manifest 
prejudice  and  harm  of  plaintiff,  committed. 

So  believing,  the  Judgment  of  the  circuit 
court  Is  affirmed.  All  concur. 


VAUGHN  v.  SPRINGFIELD  TRAC- 
TION CO. 

(St.  Louis  Court  of  Appeals.   Missouri.  June 

22,  1009.) 

Appeal  and  Ebbob  (I  1067*)— Habmuss  Eb- 

rob — Refusal  or  Instructions. 

In  an  action  for  Injuries  to  a  street  car 
passenger,  the  refusal  of  instructions,  though 
such  that  it  would  have  been  proper  to  nave  giv- 
en them,  will  not  be  reversible  error  where  the 
evidence  was  conflicting,  the  issues  fully  cov- 
ered by  the  Instructions  given,  and  the  judg- 
ment was  for  the  right  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  4229 ;  Dec.  Dig.  i  1067.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;  Jas.  T.  Neville,  Judge. 

Action  by  Clara  M.  Vaughn  against  the 
Springfield  Traction  Company  for  personal 
Injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Action  for  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  of  defendant  In  op- 
erating a  street  car  In  the  city  of  Spring- 
field. The  cause  of  action  stated  in  the  pe- 
tition on  which  the  case  was  tried,  after 
various  amendments  of  the  original  peti- 
tion, rests  on  allegations  to  the  effect  that 
plaintiff,  being  a  passenger  on  defendant's 
car,  gave  signal  of  her  desire  to  alight  at  the 
corner  of  Main  street  and  Phelps  avenue; 
that  in  obedience  to  the  signal,  the  car  stop- 
ped at  Phelps  avenue,  and  while  plaintiff 
was  in  the  act  of  alighting,  exercising  due 
care  in  so  doing,  the  car  started  with  such 
a  jerk  as  to  throw  her  to  the  ground,  in- 
flicting the  Injuries  of  which  she  complains, 
which  are  claimed  to  be  permanent,  in  the 
original  petition,  alleged  to  have  been  that 
her  stomach,  bowels,  and  hip  on  the  left  side 
were  Injured,  and,  as  the  petition  was  amend- 
ed, that  her  shoulder  and  breast  on  the  right 
side  were  Injured,  and  her  menstrual  periods 
bad  become  irregular.  Damages  are  placed 
at  $4,500.  The  answer,  after  admitting  the 
Incorporation  of  defendant,  is  a  general  de- 
nial of  all  other  allegations  In  the  petition. 

Practically  as  set  out  by  defendant's  coun- 
sel In  their  statement  of  the  case  the  evi- 
dence of  plaintiff  disclosed  that  on  April  1, 
1907,  about  8  o'clock  p.  m.,  she,  in  company 
with  her  brother,  a  lad  17  years  of  age,  and 
Mr.  Farmer,  a  friend,  boarded  the  car  on 
Commercial  street  for  the  'Frisco  depot  on 
Mill  street  in  Springfield.  The  car  was 
south-bound  on  Main  street  and  the  single 
tracks  of  the  defendant  on  Main  street  are 
Intersected  east  and  west  by  the  'Frisco  sys- 


tem, at  Phelps  avenue  by  one  track,  and  at 
Mill  street  by  three  tracks,  Including  the 
main  line  of  the  'Frisco  system,  and  also  by 
a  switch  track.  Phelps  avenue  runs  east 
and  west  and  Is  one  block  north  of  Mill 
street  At  the  Intersection  of  Phelps  avenue 
and  Main  street  Is  the  power  house  of  the 
electric  company.  At  a  point  11  feet  south 
of  the  power  house  is  the  north  rail  of  the 
switch  of  the  'Frisco  railway,  which  crosses 
Main  street  at  a  slight  variance  from  a  right 
angle,  carrying  the  track  beyond  and  behind 
the  power  house.  Under  the  requirements 
of  the  ordinances  of  the  city  of  Springfield, 
and  according  to  the  custom  of  the  defendant, 
Its  cars  stop  for  these  crossings  until  flagged. 
There  was  a  tower  at  the  power  house  or 
near  It  which  seems  to  have  been  lighted  up 
on  the  night  in  question  and  plaintiff  and  her 
party  desired  to  view  this  tower.  Plaintiff 
claims  that  when  the  car  was  near  Phelps 
avenue,  she  rang  the  bell,  signaling  her  de- 
sire to  alight  at  that  point  Platrftiff  testi- 
fied to  the  fact  of  ringing  the  bell  north  of 
Phelps  avenue,  and  Is  corroborated  in  this 
by  the  testimony  of  Mr.  Farmer  and  of  her 
brother.  Against  that  Is  the  testimony  of 
the  motorman  and  conductor  and  of  two 
outside  witnesses,  passengers  on  the  car, 
these  testifying  that  they  did  not  hear  the 
bell,  but  admitting  that  It  was  possible  for 
the  bell  to  have  been  sounded  and  to  have 
escaped  their  attention.  The  car  stopped  on 
the  north  side  of  Phelps  avenue  to  enable 
the  conductor  to  flag  the  railroad  crossing, 
and  the  conductor  went  forward  to  the  track, 
gave  the  usual  signal  that  It  was  clear,  and 
the  car  started  across  Phelps  avenue,  and  it 
is  claimed  by  counsel  for  defendant  that  the 
evidence  shows  conclusively  that  plaintiff 
did  not  then  attempt  to  alight.  The  testi- 
mony of  plaintiff  herself,  as  set  out  in  the 
abstract,  was  to  the  effect  that  after  the 
car  crossed  the  "Frisco  tracks  on  Phelps 
avenue  In  obedience  to  her  signal,  it  stopped 
again  on  the  south  side  of  Phelps  avenue  to 
let  her  and  her  party  off  to  view  the  tower. 
Her  testimony  was  to  the  effect  that  It  was 
at  the  south  crossing  of  Phelps  avenue  that 
the  car  stopped,  and  where  she  was  hurt  in 
alighting.  The  testimony  on  the  part  of  de- 
fendant's witnesses  Is  flatly  against  this,  but 
plaintiff  was  corroborated  in  her  testimony 
as  to  the  car  making  two  stops  after  cross- 
ing the  track  by  her  own  witnesses.  It  must 
be  admitted  that  the  witnesses  for  plaintiff  on 
cross-examination  fell  into  some  confusion, 
and  that  there  are  contradictions  between 
their  testimony  given  In  direct  examination 
and  the  testimony  given  by  plaintiff  herself. 
The  testimony  of  plaintiff  and  her  witnesses 
was  to  the  effect  that  the  conductor  of  the 
car  was  on  the  front  end  step  of  the  car  aa 
they  were  crossing  the  Phelps  avenue  track, 
and  that  aa  plaintiff  and  her  party  were  get- 
ting up  and  going  out  of  the  car  into  the 
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vestibule,  the  conductor  got  on  the  front  end 
of  the  car  as  the  car  was  crossing  the  track, 
and  was  on  the  front  end  of  the  car  when 
the  accident  occurred.  Possibly  the  most 
satisfactory  way  of  presenting  the  facts  of 
the  accident,  as  claimed  by  plaintiff,  is  to 
give  her  own  version.  On  direct  examina- 
tion, it  is  to  the  effect  that  she,  with  her 
brother  and  Mr.  Farmer,  got  on  the  car,  and 
were  going  to  the  'Frisco  depot ;  that  before 
they  came  to  Phelps  avenue,  north  of  the 
tracks  on  Phelps  avenue,  she  rang  the  bell, 
wanted  to  see  the  tower  at  the  power  house 
on  Phelps  avenue.  The  conductor  got  off 
the  car  and  went  across  to  flag  the  'Frisco 
railroad  crossing  on  Phelps  avenue,  and,  aft- 
er the  car  bad  crossed  the  tracks.  It  was 
stopped  at  Phelps  avenue  on  the  south  side 
of  the  tracks,  and,  when  the  car  was  stopped, 
plaintiff  and  her  party  started  to  get  up  and 
go  off  the  car.  There  were  two  young  ladles 
on  the  car  ahead  of  plaintiff  who  got  up 
and  west  out  at  the  front  end  of  the  car 
as  plaintiff  and  her  party  turned  to  go  out 
at  the  back,  and  Just  as  plaintiff  stepped 
with  her  right  foot  out  on  the  platform,  out 
of  the  car,  the  car  started,  and,  as  she  step- 
ped with  her  right  foot  out  on  the  plat- 
form, she  reached  out,  caught  hold  of  the 
side  of  the  door  facing,  and,  as  she  caught 
bold  of  the  door,  the  car  started,  and  threw 
her  face  front  out  into  the  street  It  seem- 
ed to  her  tbat  the  car  started  wltb  a  chug, 
but  she  could  not  tell  just  how  the  starting 
was,  only  that  they  just  seemed  to  turn  the 
power  on  and  started  the  car  which  started 
with  a  chug.  At  the  time  of  the  accident, 
Mr.  Farmer  was  on  the  back  platform,  fac- 
ing plaintiff,  and  her  brother  was  in  the  car 
behind  her.  She  does  not  know  what  happen- 
ed to  her  after  she  was  thrown  off  until  she 
came  to  herself  and  found  Mr.  Farmer  brush- 
ing the  dust  off  her  clothing.  The  fall  affect- 
ed her,  she  said,  in  the  manner  stated  in  the 
petition  as  amended.  Prior  to  that  she  bad 
been  in  good  health,  had  weighed  159% 
pounds  the  morning  before  she  was  hurt,  and 
at  the  time  of  the  trial,  which  was  on  the 
28th  of  October,  1907,  she  testified  that  she 
weighed  131  or  182  pounds.  The  cross-ex- 
amination cannot  be  said  to  have  material- 
ly changed  the  testimony  which  she  gave  in 
direct  examination,  and  in  redirect  examina- 
tion she  testified  that  while  she  saw  the 
motorman  on  the  front  end  of  the  car,  and 
thought  she  saw  that  the  conductor  had  step- 
ped up  on  the  step  of  the  car,  she  was  not 
sure  about  this  latter  matter.  She  further 
stated  that,  as  she  got  up  out  of  her  seat, 
the  motorman  closed  the  door  between  her 
after  two  young  women  had  stepped  out ; 
that  the  two  young  women  stepped  out  at 
the  front  end  Just  as  she  turned  to  walk 
out  of  the  car,  aud  the  motorman  pushed  the 
door  to  and  pulled  the  curtain  down  on  the 
front  end  of  the  car.  the  curtain  tbat  bangs 
on  the  door  and  over  the  glass  of  the  door, 
the  curtain  covering  the  glass,  and  It  was 


this  curtain  tbat  the  motorman  pulled  down 
and  in  pulling  it  down  he  was  looking  back 
into  the  car,  and  at  that  time  plaintiff  was 
just  rising  up  out  of  her  seat  and  going  to 
turn  around  out  of  the  car  Into  the  aisle, 
was  standing  up  at  the  time  the  motorman 
pulled  the  curtain  down,  bad  Just  happened 
to  notice  that,  as  she  turned  around  out  of 
her  seat  to  walk  out  of  the  car,  and  as  she 
got  up  out  of  her  seat,  she  walked  straight 
back  out  of  the  car,  had  bold  of  the  door 
frame  with  her  left  hand  when  the  motion 
came  which  threw  her,  had  hold  of  the  door 
frame  between  the  car  proper  and  the  vesti- 
bule, holding  on  as  she  was  In  the  act  of 
passing  out  of  the  car.  She  was  corroborat- 
ed in  the  main  In  her  statement  by  her 
brother  and  by  Mr.  Farmer,  and  was  flatly 
contradicted  on  almost  every  point  of  her 
testimony  by  the  witnesses  for  the  defend- 
ant. 

Defendant  interposed  the  usual  demurrer 
to  the  evidence  at  the  close  of  plaintiff's  case, 
which  whs  overruled  and  exception  saved, 
and  at  the  close  of  the  whole  case  an  in- 
struction was  asked  to  the  effect  that,  under 
the  law  and  tbe  evidence,  the  plaintiff  could 
not  recover.  Defendant  also  asked  an  in- 
struction to  the  effect  that  while  this  is  a 
case  in  which  an  individual,  a  woman,  is 
plaintiff,  a  corporation  defendant,  tbe  jury 
must  try  it  in  the  same  way  and  weigh  the 
testimony  in  the  same  manner  and  be  govern- 
ed strictly  by  the  law  and  tbe  evidence  just 
as  if  it  were  a  case  between  two  Individuals. 
Defendant  asked  several  other  instructions, 
which  were  refused  and  exception  duly  sav- 
ed. Among  the  instructions  Is  this,  the  re- 
fusal of  which  is  dwelt  on  as  error:  "Al- 
though you  may  find  and  believe  from  the 
evidence  that  the  plaintiff  on  the  approach 
to  Phelps  avenue  rang  the  bell,  and  although 
you  may  believe  from  the  evidence  that  tbe 
car  after  stopping  for  the  railroad  crossing 
and  after  crossing  such  crossing  came  to  an- 
other stop  on  the  south  side  of  Phelps  avenue 
in  answer  or  apparently  in  answer  to  such 
signal,  aud  although  you  believe  that  after 
coming  to  such  second  stop  it  started  for- 
ward suddenly,  yet  the  plaintiff  cannot  re- 
cover unless  you  believe  from  the  evidence 
that  It  was  during  such  stop  and  at  said 
place  tbat  tbe  plaintiff  attempted  to  alight 
and  was  thrown  from  the  car.  If  you  find 
she  was  thrown.  If  it  was  not  at  such  time 
and  place  tbat  she  was  injured,  but  if  you 
believe  in  fact  that  the  accident  occurred, 
when  the  car  again  stopped,  either  for  the 
switch  track  or  the  main  tracks  at  Mill- 
street,  then  plaintiff  had  no  right  to  attempt 
to  alight  at  either  of  such  places  without  noti- 
fying the  defendant's  servants  of  her  desire- 
or  Intention  so  to  do.  And,  if  the  accident 
occurred  at  either  of  said  places,  you  must 
find  for  tbe  defendant  unless  it  is  shown  by 
a  preponderance  of  the  testimony  tbat  the- 
plaintiff  did  make  known  her  desire  to  get 
off  at  one  of  such  places,  or  unless  It  is. 
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shown  by  a  preponderance  of  the  testimony 
that  the  defendant's  servant  or  servants 
knew  she  was  actually  attempting  to  alight 
at  one  of  such  places  after  the  car  came  to 
a  stop  on  account  of  the  crossing."  At*  the 
Instance  of  the  plaintiff  and  of  its  own  mo- 
tion, the  court  gave  this  instruction:  "If 
you  find  from  the  evidence  that  plaintiff  on 
the  1st  day  of  April,  1907,  was  a  passenger 
on  one  of  defendant's  cars,  and  that  the  de- 
fendant's operatives  in  charge  of  said  car 
knew  that  she  desired  to,  and  was  about  to, 
leave  said  car  just  south  of  Phelps  avenue 
on  Main  street,  and  stopped  the  car  at  said 
point  to  let  her  off,  and  if  you  further  find 
from  the  evidence  that  while  she  was  going 
out  onto  the  platform,  and  before  she  could 
alight  from  said  car,  the  motorman  started 
the  same  suddenly  and  threw  plaintiff  to  the 
ground  and  Injured  her,  then  you  will  find  the 
issues  In  favor  of  the  plaintiff  and  assess  her 
damages  at  such  an  amount  as  in  your  judg- 
ment under  the  evidence  will  reasonably  pay 
her  for  the  pain  and  suffering  she  has  endur- 
ed on  account  of  said  Injury.  If  the  car 
was  stopped  at  a  point  south  of  the  one 
above  specified,  and  she  was  In  the  act  of 
leaving  said  car,  and  if  defendant's  motor- 
man  or  conductor  knew  of  her  intention  and 
attempt  to  leave  same  while  so  stopped,  and 
if  they,  so  knowing,  suddenly  started  said 
car  and  threw  her  to  the  ground  and  Injured 
her,  then  she  is  entitled  to  recover.  If  she 
attempted  to  get  off  the  car  while  it  was 
moving  and  was  thrown  to  the  ground  there- 
by, she  cannot  recover.  It  devolves  upon  her 
to  prove  the  facts  heretofore  predicated  as  of 
right  to  recover  by  a  preponderance  or  great- 
er weight  of  the  evidence,  and,  unless  she 
has  so  done,  your  verdict  must  be  for  the 
defendant  If  yon  find  from  the  evidence 
that  the  car  was  standing  still  at  a  point 
other  than  one  where  passengers  were  usual- 
ly unloaded,  then  unless  the  motorman  or 
conductor  actually  knew  that  she  was  in 
the  act  of  leaving  said  car,  and  so  knowing 
suddenly  started  said  car,  she  cannot  recover. 
Ton  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  and  of  the  weight  to  be  giv- 
en their  testimony.  In  passing  on  their 
•evidence,  you  will  consider  their  appearance 
and  demeanor  on  the  stand,  their  interest, 
bins,  or  prejudice.  If  any,  their  relationship  to 
the  parties  or  the  case,  the  reasonableness 
or  unreasonableness  of  their  testimony,  and 
any  and  all  other  facts  and  circumstances 
in  evidence  which  in  your  judgment  would 
add  to  or  detract  from  their  credibility  or 
the  weight  of  their  testimony." 

The  jury  brought  in  a  verdict  in  favor  of 
plaintiff  in  the  sum  of  $275,  and,  a  motion 
for  new  trial  having  been  filed  In  due  time 
and  overruled,  exceptions  saved,  appeal  pray- 
«d  for  and  granted,  and  apjieal  bond  filed, 
the  case  Is  here  on  defendant's  appeal,  Judg- 
ment having  been  duly  entered  on  the  verdict 
In  favor  of  plaintiff. 


Delaney  &  Delaney,  for  appellant.  G.  A 
Watson  and  Hamlin  &  Sea  well,  for  respond- 
ent. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  is  claimed  by  the  learned 
counsel  for  defendant  that  on  the  evidence 
adduced  by  plaintiff,  and  on  the  whole  evi- 
dence, the  verdict  should  have  been  direct- 
ed for  defendant;  it  being  claimed  that  the 
pleadings  tendered  Issues  different  from  the 
Issues  raised  by  the  evidence  adduced  on 
behalf  of  plaintiff,  and  the  evidence  of  the 
physical  conditions  shows  that  It  was  Impos- 
sible for  the  alleged  accident  to  have  occur- 
red as  detailed  by  plaintiff  and  her  witness- 
es, and  it  was  further  assigned  as  ground 
for  reversal  that,  taken  as  a  whole,  the  evi- 
dence conclusively  shows  that  the  accident 
occurred,  not  at  a  regular  stopping  place  or 
at  a  place  where  the  stop  was  made  In  obedi- 
ence to  a  signal,  but  occurred  either  when 
a  stop  was  made  at  a  switch  or  at  the  main 
tracks  at  Main  street  Complaint  Is  hence 
made  that  the  Instructions  do  not  fairly  and 
specifically  present  the  defense  Interposed 
founded  on  that  theory ;  that  the  duty  of  the 
defendant  where  a  passenger  attempts  to 
alight  at  a  regular  stopping  place  or  at  a 
place  where  a  stop  Is  made  in  obedience  to  a 
signal  Is  quite  distinct  from  the  duty  aris- 
ing when  passengers  attempt  to  alight  merely 
because  a  stop  is  made  in  obedience  to  a 
regulation  prescribed  by  law,  and  that  de- 
fendant was  entitled  to  have  this  pointed 
out  by  a  clear-cut  declaration  of  law;  that 
the  Instruction  given  by  the  court  Is  too  gen- 
eral and  the  more  specific  one  asked  by  de- 
fendant should  have  been  given,  and  that 
defendant  was  entitled  to  have  that  given 
as  a  converse  proposition  to  that  declared  in 
plaintiff's  instruction.  The  point  is  also 
made  "that,  although  there  was  an  appar- 
ent conflict  in  the  evidence  such  as  would 
prevent  the  court  declaring  a  variance  be- 
tween pleading  and  proof,  yet  the  question 
should  have  been  submitted  to  the  jury"; 
that  plaintiff  cannot  declare  that  the  car 
stopped  at  a  regular  crossing  In  obedience  to 
a  signal  and  recover  on  the  theory  or  proof 
that  It  stopped  not  at  a  regular  crossing,  and 
not  in  obedience  to  a  signal,  but  at  least  150 
feet  from  a  crossing,  and  at  a  switch  where 
the  law  compelled  the  car  to  stop  and  com- 
pelled the  conductor  to  leave  the  car  and 
the  care  of  his  passengers  to  go  ahead  and 
flag.  These  are  the  principal  points  ar- 
gued; it  being  finally  urged  that  under  all 
the  evidence  the  verdict  should  not  only  have 
been  for  defendant,  but  that  there  Is  no  sub- 
stantial evidence  to  sustain  the  finding  for 
plaintiff. 

Counsel  for  defendant  have  cited  quite  a 
number  of  cases  in  support  of  their  conten- 
tion, but  on  a  review  of  the  testimony  In  the 
case  and  the  instructions  given  by  the  court, 
we  are  of  the  opinion  that  while  it  would 
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not  have  been  Improper  to  have  given  the 
instructions  asked  for  by  the  defendant,  the 
court  has  fully  and  fairly  covered  all  the 
propositions  involved  in  the  case  with  suf- 
ficient accuracy  and  with  sufficient  regard 
to  the  evidence  in  the  case  to  fairly  and  in- 
telligently present  to  the  jury  the  Issues  in- 
volved. While  it  would  not  have  been  im- 
proper to  have  given  either  of  the  instruc- 
tions, the  refusal  to  give  which  is  specially 
complained  of,  we  do  not  think  that  the  re- 
fusal to  do  so  is  reversible  error.  The  prop- 
ositions involved  in  them,  save  as  to  the 
warning  against  prejudice  against  a  corpora- 
tion defendant,  are  fairly  covered  by  the  in- 
struction given.  The  evidence  on  nearly 
every  material  fact  was  contradictory.  It 
was  a  case  calling  for  the  decision  of  the 
jury.  They  are  not  only  the  triors,  but  de- 
terminators,  of  the  facts. 

Finding  no  material  error,  and  believing 
from  the  evidence  In  the  case  that  the  ver- 
dict is  for  the  right  party,  and  satisfied  that, 
if  she  is  entitled  to  recover  at  all,  the  amount 
awarded  plaintiff  is  a  very  modest  one,  en- 
tirely disposing  of  any  idea  that  the  Jury 
was  governed  by  prejudice  or  passion,  we 
affirm  the  judgment  of  the  circuit  court 
All  concur. 


CRAVER  v.  HOUSE. 
(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Phinctjpal  and  Agent  ({  102*)— Authori- 
ty of  Agent— Contracts  of  Employment— 
Employment  of  Subaqent. 

Where  the  owner  fixed  the  price  and  the 
terms  on  which  he  was  willing  to  sell  property, 
and  merely  authorized  his  agent  to  sell  on 
those  terms  if  any  one  wished  to  purchase,  the 
agent  was  not  authorised  to  employ  a  broker 
to  sell  the  property  on  commission. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  Si  274,  347 ;  Dec.  Dig.  f 
102.*] 

2.  Principal  and  Agent  ({  123*)— Evidence. 

In  an  action  for  commissions  for  selling 
property,  which  plaintiff  claimed  he  was  author- 
ized to  sell  by  defendant's  agent,  facts  held  to 
show  that  defendant  did  not  authorize  any  one 
to  procure  a  purchaser,  bat  merely  authorised 
his  agent  to  sell  upon  certain  terms,  if  any  one 
wanted  to  purchase. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  8  123.*] 

3.  Principal  and  Agent  (|  166*)— Ratifica- 
tion— Knowledge— Contracts. 

A  principal  does  not  ratify  the  unauthoriz- 
ed act  of  an  agent  by  accepting  the  benefits,  if 
he  did  not  have  knowledge  thereof  in  time  to 
repudiate  the  entire  transaction  without  materi- 
al injury  to  him,  so  that  one  who  authorized 
his  agent  to  sell  property  did  not,  by  convey- 
ing pursuant  to  the  contract  made  by  the  agent, 
ratify  the  agent's  unauthorized  act  in  authoriz- 
ing plaintiff  to  procure  a  purchaser,  even  if  he 
read  the  contract  before  conveying,  which  show- 
ed plaintiff's  connection  with  the  sale,  as  he 
was  then  bound  by  the  contract  to  convey. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  627-630;  Dec.  Dig.  I 
166.*] 


4.  Principal  and  Agent  (J  169*)— Ratifica- 
tion. 

Where  defendant  did  not  authorize  his 
agent  to  employ  another  to  procure  a  purchaser 
for  property,  bat  merely  authorised  him  to  sell 
It  on  certain  terms,  that  defendant,  after  his 
agent  had  employed  plaintiff  to  find  a  purchas- 
er, and  had  contracted  to  sell  to  the  purchaser 
procured,  offered  to  pay  a  part  of  the  amount 
claimed  by  plaintiff  as  commissions  did  not,  of 
itself,  show  ratification  by  defendant  of  bis 
agent's  unauthorized  act  in  employing  plaintiff, 
being  only  an  offer  to  settle  a  disputed  claim. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
A^ent,  Cent  Dig.  ||  636,  637;  Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  I*.  McCune,  Judge. 

Action  by  Charles  C.  Craver  against  E.  L. 
House.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Cyrus  Crane  and  Hardin  B.  Manard,  for 
appellant    Henry  L.  Jost,  for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  by  a 
real  estate  agent  to  recover  commission  for 
the  sale  of  defendant's  property  in  Kansas 
City.  The  parties  do  not  differ  materially 
about  the  facts.  As  set  out  in  the  briefs, 
they  are  as  follows:  In  September,  1906, 
the  defendant  House,  owned  certain  real  es- 
tate in  said  city.  His  son,  F.  E.  House,  was 
an  attorney,  and  engaged  in  the  practice  of 
the  law.  The  plaintiff  was  a  real  estate 
broker,  and  had  In  bis  employ  a  Mr.  J.  H. 
Holllster.  Hollister  learned  that  defendant's 
property  was  for  sale,  and  found  upon  in- 
quiry at  his  place  of  business  that  he  was 
out  of  the  city.  He  was  directed  to  apply 
to  the  son,  F.  E.  House.  He  saw  Mr.  F.  E. 
House,  nnd  offered  to  furnish  a  purchaser 
for  the  property  if  it  could  be  purchased  for 
$3,500;  terms  cash  $100,  the  balance  in  de- 
ferred $30  monthly  payments,  commission  to 
be  paid  out  of  the  installments  as  paid  by  the 
purchaser.  The  son  telegraphed  to  his  father 
for  instructions,  which  in  a  short  time  result- 
ed in  defendant  directing  him  "to  go  ahead 
and  sell  at  that  price."  Neither  plaintiff  nor 
Hollister  ever  saw  either  of  these  telegrams. 
After  receiving  the  Instructions  to  sell,  the 
son  informed  Hollister  that  "the  sale  could 
be  made"  at  the  price  named.  Hollister  then 
showed  the  property  to  a  Mr.  Beeson,  and 
induced  him  to  sign  a  contract  for  the  pur- 
chase, the  purchaser  at  the  time  depositing 
with  plaintiff  the  sum  of  $100.  The  son  then 
gave  Hollister  directions  about  getting  the  ab- 
stract of  the  property.  In  due  time,  defend- 
ant executed  a  deed  conveying  the  property 
to  the  purchaser,  who  executed  the  notes  for 
the  deferred  payments,  which  were  made  pay- 
able at  the  son's  house.  The  execution  of 
the  deed  was  acknowledged  by  defendant  be- 
fore the  son,  as  notary  public,  in  Kansas  City. 
On  October  10th,  when  the  papers  between 
defendant  and  the  purchaser  had  been  ex- 
changed, plaintiff  drew  his  check  to  the  or- 
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der  of  defendant  for  the  $100,  the  deposit 
in  his  hands  as  agent  of  the  seller,  which 
was  turned  over  to  the  son,  who  indorsed 
defendant's  name  thereon,  cashed  it,  and  ac- 
counted for  the  proceeds,  since  which  time 
all  of  Beeson's  dealings  In  reference  to  the 
business  have  been  with  the  son.  At  the  foot 
of  the  contract  for  the  sale  of  the  property 
Is  a  memorandum  fixing  the  amount  of  com- 
mission and  the  manner  of  its  payment, 
which  contract  was  signed  by  the  son.  He 
testified  that  he  did  not  understand  that  he 
was  making  any  agreement  as  to  commis- 
sion, and  that  he  never  attempted  to  do  so, 
except  as  to  show  It  should  be  paid.  The 
parties  do  not  agree  In  every  particular  as 
to  what  was  agreed  as  to  the  amount  of  the 
commission.  The  son  contended  that  it  was 
agreed  that  plaintiff  was  to  have  $160,  which 
Holllster  denies.  The  regular  commission  in 
such  cases  was  $162.50.  The  suit  was  insti- 
tuted In  a  justice's  court  In  the  circuit 
court,  plaintiff  was  allowed,  without  objec- 
tion on  the  part  of  defendant,  to  elect  to 
treat  the  statement  as  declaring  on  a  cause 
of  action  for  services  rendered.  A  Jury  was 
waived,  and  the  cause  was  tried  before  the 
court,  which  rendered  a  judgment  for  plain- 
tiff in  the  sum  of  $162.60.  The  defendant 
appealed. 

The  plaintiff  asked  no  Instructions.  The 
defendant  offered  a  demurrer  to  plaintiff's 
evidence,  which  the  court  overruled-.  The 
defendant  further  asked  the  court  to  declare 
the  law  as  follows:  "That  F.  B.  House  had 
authority  to  employ  plaintiff  to  procure  a 
purchaser  for  defendant  is  not  to  be  Inferred 
from  the  fact  that  he  had  authority  to  sell 
the  property  In  question  on  certain  terms  and 
at  certain  price."  Also  this  instruction: 
"The  court  declares  the  law  to  be  that,  even 
though  plaintiff  performed  services  which 
resulted  In  a  sale  of  the  property  In  question 
by  defendant,  plaintiff  cannot  recover,  unless 
defendant  either  had  employed  him  to  per- 
form such  service,  or  made  the  sale  with 
the  knowledge  that  the  purchaser  had  been 
procured  by  plaintiff's  efforts,  and  the  bur- 
den of  proving  such  employment  or  such  rat- 
ification Is  upon  plaintiff."  The  court  gave 
the  first,  and  refused  the  last,  declaration. 
The  only  question  presented  by  the  appeal 
is  the  plaintiff's  right  to  recover  under  the 
evidence.  It  Is  contended  by  appellant  that 
F.  E.  House  had  no  authority  from  defend- 
ant to  appoint  plaintiff  as  his  agent  for  the 
sale  of  the  property,  and  that  there  was  no 
ratification  of  such  appointment  Plaintiff's 
position  is  that  such  authority  existed,  not- 
withstanding none  was  expressly  conferred. 
It  is  said:  "Where,  in  the  execution  of  the 
authority  an  act  is  to  be  performed  which 
is  of  a  purely  mechanical,  ministerial,  or 
executive  nature,  involving  no  elements  of 
Judgment,  discretion,  or  personal  skill,  the 
power  to  delegate  the  performance  of  it  to 
a  subagent  may  be  implied.  Thus  an  agent, 
empowered  to  execute  a  promissory  note, 
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or  to  bind  bis  principal  by  an  accommodation 
acceptance,  or  to  sign  his  name  to  a  sub- 
scription agreement  having  himself  first  de- 
termined upon  the  propriety  of  the  act  may 
direct  another  to  perform  the  mechanical  act 
of  writing  the  note,  or  signing  the  acceptance 
or  subscription,  and  the  act  so  performed 
will  be  binding  upon  the  principal.  So  an 
agent  authorized  to  sell  real  estate,  who  ex- 
ercises his  own  discretion  as  to  the  price  and 
the  terms,  may  employ  a  subagent  to  look  up 
a  purchaser,  and  an  Insurance  agent  may  em- 
ploy clerks,  and  authorize  them  to  solicit 
risks,  deliver  policies,  collect  premiums  and 
give  credit  for  the  same."  Mechem  on  Agen- 
cy, i  193.  "The  authority  of  the  agent  is 
always  construed  to  include  the  necessary 
and  usual  means  to  execute  it  properly." 
Id.  §  104.  And  so  is  the  rule  expressed  In 
Clark  &  Skyles  on  Agency,  p.  778. 

The  question  In  a  somewhat  different  man- 
ner arose  In  Sanguinett  v.  Webster,  163  Mo. 
343,  64  S.  W.  563.  The  court  said:  "While 
the  defendants  were  invested  by  the  con- 
tract with  the  power,  and  charged  with  the 
duty,  of  selling,  the  duty  to  sell  was  as  hold- 
ers of  the  legal  title  for  the  benefit  of  the 
concern,  and  as  such  sales  are  ordinarily 
best  effected  through  agencies  as  were  here 
employed,  for  which  commission  Is  usually 
paid,  and  as  the  commission  in  this  instance 
was  a  reasonable  one,  it  should  have  been 
allowed  as  part  of  the  expenses  contemplated 
by  the  contract."  The  agents  employed  were 
real  estate  agents.  "While  an  agent  may  not 
delegate  his  authority,  yet  if  he  employ  a 
subagent  to  perform  his  ministerial  duties, 
such  as  soliciting  loans,  the  declarations  of 
such  subagent,  while  engaged  in  the  trans- 
action, are  competent  evidence  against  the 
principal."  Bowman  &  Co.  v.  Llckey,  86  Mo. 
App.  47.  We  are  of  the  opinion  that  the 
rule  of  law  that  an  agent  authorized  to  sell 
real  estate,  who  Is  clothed  with  the  discre- 
tionary power  as  to  the  price  and  terms, 
has  no  application  to  the  facts  of  the  case, 
for  the  reason  that  the  price  and  terms  were 
fixed  by  the  defendant  and  that  F.  E.  House 
was  only  clothed  with  the  ministerial  power 
to  sell  at  the  price  and  upon  the  terms  so 
fixed.  The  evidence  discloses  that  It  was 
not  the  defendant  who  was  looking  for  a 
purchaser,  but  that  a  purchaser  was  seek- 
ing defendant  to'  purchase.  The  natural 
conclusion  from  the  facts  Is  that  the  defend- 
ant did  not  authorize  any  one  to  procure 
a  purchaser,  but  that  he  was  willing  to  ac- 
cept one  at  bis  price  and  upon  his  terms. 

If  the  judgment  is  upheld  it  must  be  on 
the  ground  that  the  defendant  ratified  the 
act  of  his  agent  There  is  no  direct  proof 
that  he  did  so.  In  fact  both  the  defendant 
and  F.  E.  House  testified  that  the  latter  did 
not  inform  defendant  that  he  had  employed 
plaintiff  to  procure  a  purchaser  for  the 
house,  prior  to  the  final  consummation  of 
the  sale  to  the  purchaser  by  conveyance*. 
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Hoillster,  plaintiff's  agent  referred  to  the 
fact  that  defendant  had  offered  to  pay  $75 
on  plaintiffs  demand.  It  was  excluded,  as  It 
was  an  offer  to  compromise.  He  was  then 
asked  as  follows:  "When  this  offer  was 
made  by  Mr.  House  to  pay  $75  to  your  peo- 
ple or  to  you,  was  there  anything  said  at 
that  time  about  a  compromise?  Were  you 
not  asking  him  to  pay  $150,  and  he  told  you 
he  would  pay  you  $75?  Wasn't  that  about 
it?  A.  That  Is  what  be  said ;  that  be  would 
give  me  a  check  for  It,  or  give  us  a  check 
for  it,  Instead  of  waiting  for  It  to  come  In 
on  the  notes."  Plaintiff  claims,  however, 
that  the  judgment  can  be  upheld,  on  the 
ground  that  the  defendant  ratified  the  act 
of  his  agent  In  carrying  out  the  contract 
The  defendant,  It  is  true,  ratified  the  con- 
tract of  sale  made  by  his  agent,  and  con- 
veyed the  property  to  the  purchaser;  but 
in  so  doing  we  are  not  to  consider  that  he 
ratified  bis  act  in  employing  plaintiff  to  find 
a  purchaser  for  it  He  was  bound  to  comply 
with  the  contract  in  that  respect  because  he 
had  authorized  it  to  be  made.  But  there 
Is  no  direct  evidence  to  the  effect  that  he 
then  knew  of  plaintiff's  employment  It  he 
had  read  the  contract  he  would  have  been 
Informed  that  plaintiff  bad  been  so  employed. 
But  we  do  not  think  that  had  he  done  so,  it 
goes  to  prove  ratification.  The  rule  in  such 
cases  is  stated  thus:  "A  principal  does  not 
ratify  the  unauthorized  act  of  his  agent  by 
accepting  the  proceeds  or  fruit  thereof,  if 
knowledge  of  it  did  not  come  to  him  In  time 
to  enable  him  to  repudiate  the  entire  trans- 
action without  essential  Injury."  Clark  v. 
Clark,  60  Mo.  App.  532.  The  proof  that  de- 
fendant offered  to  pay  $75  in  our  opinion 
does  not  tend  to  show  ratification.  He  did 
not  thereby  recognize  the  contract  as  bind- 
ing. It  was  only  an  offer  to  pay  a  disputed 
claim. 

As  the  Judgment  is  not  sustained  by  the 
evidence,  the  cause  is  reversed.  All  con- 
cur. 


TERPENNINO  v.  NICHOLLS  et  at 

{St.  Louis  Court  of  Appeals.   Missouri.  Jane 
22,  1909.) 

Appeal  and  Rbbob  ({  979*)— Review— Dtb- 
OBETioif  or  Trial  Judge  as  to  New  Trial. 
A  motion  for  a  new  trial  being  addressed 
largely  to  the  discretion  of  the  trial  judge,  an 
appellate  court  is  reluctant  to  Interfere  with 
tbe  exercise  of  such  discretion,  particularly 
when  the  case  turns  on  tbe  weight  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8871-3873:  Dec  Dig.  I 
»79.*] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  McElhinney,  Judge. 

Action  by  F.  W.  Terpennlng  against  Charles 
C  Nlcbolls  and  others  for  fraud.  From  an 
order  setting  aside  a  nonsuit  and  granting  a 
new  trial,  defendants  appeal.  Affirmed. 


This  action,  originally  instituted  in  the  cir- 
cuit court  of  the  city  of  St  Louis  on  De- 
cember 21,  1901,  was  taken  by  change  of 
venue  to  St  Louis  county  January  7,  1907, 
and  there,  on  January  29,  1908,  coming  on 
for  trial  before  the  court  and  a  Jury,  plain- 
tiff having  offered  all  his  evidence  in  the 
cause,  defendants  moved  the  court  to  grant 
a  peremptory  Instruction  directing  the  jury 
to  find  a  verdict  for  defendants,  which  in- 
struction the  court  gave,  whereupon  plain- 
tiff took  a  nonsuit  with  leave  to  move  to  set 
the  same  aside  and  to  grant  a  new  trial.  In 
due  time,  the  motion  to  set  the  nonsuit  aside 
and  to  grant  a  new  trial  came  on  and  was 
sustained  by  the  court,  defendants  duly  ex- 
cepting, and  thereafter  and  in  due  time, 
praying  an  appeal,  brought  the  case  to  this 
court 

The  motion  for  new  trial  assigns  six 
grounds:  First  for  error  in  excluding  legal 
and  competent  evidence  offered  by  plaintiff; 
second,  In  admitting  Illegal  and  incompe- 
tent evidence  offered  by  defendants;  third, 
because  the  court  improperly  sustained  tbe 
demurrer  to  the  evidence;  fourth,  "because 
the  court  at  tbe  conclusion  of  the  plaintiff's 
testimony  against  tbe  weight  of  the  evidence 
improperly  sustained  the  demurrer  to  the 
evidence";  fifth,  because  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  evi- 
dence was  against  the  law;  and,  sixth,  be- 
cause the  plaintiff  was  forced  to  an  invol- 
untary nonsuit  "notwithstanding  the  legal 
and  competent  evidence  offered  upon  his 
part,  which  the  court  erroneously  refused 
to  admit  to  go  to  the  Jury,  and  by  reason 
of  the  error  of  the  court  in  sustaining  a 
demurrer  to  the  evidence  at  the  conclusion 
of  plaintiff's  testimony."  The  allegations  of 
the  fraudulent  representations,  as  set  out 
in  tbe  petition,  as  summarized  by  appel- 
lants' counsel  in  their  statement  of  tbe  case, 
are: 

"(1)  That  defendants  and  their  agents  false- 
ly and  fraudulently  represented  that  in  or- 
der to  purchase  the  said  real  estate,  it  was 
necessary  to  form  a  corporation  with  a  cap- 
ital stock  of  $75,000  for  the  purpose  of  pur- 
chasing the  real  estate  at  the  cost  of  $200,- 
000,  $60,000  cash  and  $140,000  to  be  secured 
by  deed  of  trust  and  $15,000  of  said  $75.- 
000  capital  stock  to  remain  in  the  treasury 
of  said  proposed  corporation. 

"(2)  That  defendants  and  their  agents  false- 
ly and  fraudulently  represented  at  the  time 
of  the  solicitation  and  procurement  of  tbe 
plaintiff's  subscription  that  the  defendants 
and  their  agents  had  an  option  on  said  real 
estate  at  the  price  of,  to  wit.  $850  per  acre, 
amounting  to  $200,000,  and  that  defendants 
desired  plaintiff  to  Join  with  defendants, 
and  with  such  other  persons  as  the  defend- 
ants could  then  and  there  procure,  to  join 
with  them,  in  subscribing  and  taking  shares 
of  said  proposed  corporation,  for  the  pur- 
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rose  of  purchasing  said  property  under  said 
option  at  said  price  from  others  than  the 
defendants. 

"(3)  The  defendants  and  their  agents  repre- 
rpnted  and  stated  to  plaintiff  that  the  de- 
fendants themselves  were  ready  and  willing 
to  take,  had  taken  and  subscribed,  and  were 
ready  to  pay  for  large  quantities  of  the 
capital  stock  of  the  said  proposed  corpora- 
tion." 

The  answer  after  a  general  denial  con- 
tains a  plea  of  nonjoinder  of  parties,  the 
blending  of  several  causes  of  action  in  one 
count,  that  the  cause  of  action  did  not  ac- 
crue within  five  years  next  before  bringing 
the  suit,  a  statement  of  facts  tending  to 
show  that,  If  the  plaintiff  had  any  cause  of 
action,  he  was  guilty  of  laches  In  bringing 
and  maintaining  his  alleged  cause  of  ac- 
tion, and  that  the  cause  of  action  was  bar- 
red by  the  statute  of  limitations. 

The  reply,  after  a  general  denial  of  the 
new  matter,  sets  up  the  allegation  "that,  at 
the  times  of  the  false  and  fraudulent  repre- 
sentations and  concealments  set  forth  In  his 
petition,  the  defendants  and  their  agents  oc- 
cupied a  fiduciary  relation  towards  the 
plaintiff,  and  It  was  their  duty  to  protect 
the  plaintiff  from  each  and  every  false  and 
fraudulent  representation  and  concealment 
set  forth  In  his  petition,"  and  It  is  averred, 
"that  by  reason  of  the  fiduciary  and  confi- 
dential relation  occupied  by  the  defendants 
and  their  agents  at  the  time  alleged  in  his 
petition,  and  in  the  organization  of  the 
Kingsiand  Realty  Company,  and  by  reason 
of  the  confidence  and  trust  reposed  in  the  de- 
fendants and  their  agents,  and  by  reason  of 
the  control  and  possession  of  the  said  de- 
fendants and  their  agents  of  the  books,  pa- 
pers, documents,  moneyB,  assets,  and  effects 
in  the  organization  of  the  Kingsiand  Realty 
Company,  during  all  of  the  times  alleged  in 
his  petition,  and  by  reason  of  the  fraudulent 
representations  and  concealments  of  said 
transaction  by  the  defendants,  and  their 
agents,  said  false  and  fraudulent  represen- 
tations and  concealments  whereby  he  was 
damaged,  as  alleged  In  his  petition,  nor  either 
of  them,  was  known  or  discovered  until  the 
time  or  times  alleged  In  the  petition." 

R.  M.  Nichols,  W.  B.  Homer,  and  Geo.  W. 
Wolff,  for  appellants.  Sterling  P.  Bond  and 
R.  L.  Shackelford,  for  appellee. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  It  is  the  settled  law  of  our 
state  as  announced  by  the  Supreme  Court  In 
many  decisions  that  "a  motion  for  a  new 
trial  is  to  a  great  degree  addressed  to  the 
judicial  discretion  of  the  trial  judge,  and 
an  appellate  court  is  reluctant  to.  Interfere 
with  the  exercise  of  that  discretion."  Our 
Supreme  Court  has  said  in  several  cases 
that  this  is  particularly  so  when  the  case 
turns  on  the  weight  of  evidence.  Stetzler  v. 
Met  Street  Ry.  Co.,  210  Mo.  704,  loc  clt  711, 
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100  S.  W.  666;  Warner  v.  St  L.  &  M.  R. 

Ry.  Co.,  178  Mo.  125.  loc.  dt  129,  77  S.  W. 
67.  In  this  latter  case  it  is  said  that,  "in 
cases  of  this  character,  this  court  has  al- 
ways refused  to  interfere  with  the  discre- 
tion of  the  trial  court  In  granting  one  new 
trial  to  a  party  litigant,  unless  the  case  was 
such  that  under  no  circumstances  whatever 
could  a  verdict  in  favor  of  the  plaintiff  be 
allowed  to  stand" — citing  Hoepper  v.  South- 
ern Hotel  Co..  142  Mo.  878,  loc.  clt  387, 
44  S.  W.  257;  Haven  v.  Railroad,  155  Mo. 
216,  loc.  clt  229,  55  S.  W.  1035,  and  cases 
there  cited.  See,  also,  Millar  v.  Mnrtison 
Car  Company,  130  Mo.  617,  loc.  clt  529,  31 
S.  W.  574,  and  cases  there  cited.  An  action 
of  the  character  of  the  one  before  the  court 
is  so  peculiarly  an  action  for  determination 
by  a  jury,  resting  as  it  almost  invariably 
does  on  circumstances  by  which  it  is  claim- 
ed fraud  and  deceit  have  been  proven,  more 
than  on  direct  evidence,  that  a  trial  court 
will  always  feel  very  great  reluctance  In 
depriving  itself  of  the  benefit  of  the  view  of 
the  Jury  on  the  facts  in  evidence.  We  have 
read  all  of  the  testimony  In  the  case,  as 
presented  to  us  In  the  abstract  carefully 
compiled  by  the  learned  counsel  for  the  ap- 
pellants, and  are  forced  to  the  conclusion 
that  the  testimony  is  of  such  a  character 
that  the  plaintiff  was  entitled  to  take  the 
opinion  of  the  jury  on  the  effect  of  the 
testimony  submitted. 

As  the  action  of  the  trial  judge  In  grant- 
ing a  new  trial  will  have  to  be  affirmed  and 
that  trial  had,  we  think  It  would  be  unfair 
and  prejudicial  to  both  parties  for  us  to 
undertake  to  set  out  the  rulings  of  the  court 
on  the  admission  or  exclusion  of  particular 
testimony,  or  to  call  attention  to  the  parts 
of  the  evidence  that  we  think  entitled  the 
plaintiff  to  an  answer  thereon  by  the  jury. 
There  is  substantial  evidence  In  the  case, 
In  our  opinion,  to  warrant  the  court  In  sub- 
mitting the  question  of  fraud  and  deceit 
alleged  to  have  been  practiced  on  the  plain- 
tiff at  the  inception  of  the  transaction. 
There  is  evidence  In  the  case  as  to  the  time 
of  the  discovery  of  the  alleged  deceit  and 
false  statements  charged,  which,  if  true,  re- 
moves the  bar  of  the  statute.  The  time  of 
discovery  is  a  fact  on  which  there  is  evi- 
dence— on  which  the  plaintiff  was  entitled 
to  take  the  opinion  of  the  jury.  This,  as 
well  as  the  question  of  deceit,  are  material 
points  in  the  case  which  the  learned  trial 
Judge  undoubtedly  had  in  mind  when  he 
awarded  a  new  trial.  Looking  at  the  evi- 
dence, and,  to  repeat,  considering  the  Issues 
raised  by  the  pleadings,  plaintiff  was  entitled 
to  have  It  passed  upon  by  the  Jury  under 
proper  instructions  from  the  court. 

The  Judgment  Of  the  circuit  court  In  setting 
aside  the  nonsuit  and  In  sustaining  the  mo- 
tion for  a  new  trial  Is  affirmed,  and  the 
case  Is  remanded,  with  directions  to  that 
court  to  proceed  with  the  cause  in  due. 
course  of  law.  All  concur. 
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NATIONAL  HANDLE  CO.  T.  HUFFMAN. 
(St.  Louis  Court  of^ADgeals.   Missouri.  June 

1.  Set-off  and  Counterclaim  (§  44*)— Sura 
Against  Surviving  Pabtneb— Individual 
Claim. 

Where  a  partnership  gave  its  note  for  a 
part  of  the  price  of  a  mill  purchased  by  the 
partnership  to  carry  out  a  contract  with  the 
payee,  damage  accruing  to  the  surviving  part- 
ner individually  could  not  be  urged  as  a  coun- 
terclaim in  an  action  on  the  note  against  such 
surviving  partner. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  94;  Dec.  Dig.  I 
44.*] 

2.  Action  (J  63*)— Splitting  Cause  of  Ac- 
tion. 

To  permit  a  surviving  partner  to  urge  hit 
individual  interest  in  a  partnership  demand  as 
a  counterclaim  against  a  partnership  debt  would 
amount  to  a  splitting  of  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  If  597-600;  Dec.  Dig.  §  53.*] 

3.  Set-off  and  Counterclaim  (J  44*)— Joint 
Obligations— Set-Off  ob  Counterclaim. 

Rev.  St.  1899,  I  4491  (Ann.  St.  1906,  p. 
2460),  providing  that  in  actions  against  joint 
obligors  any  debt  or  demand  due  from  the  plain- 
tiff to  defendant  in  the  action,  or  to  all  the 
obligors  in  the  contract  sued  on,  may  be  set  off 
against  the  demand  of  plaintiff,  applies  to  a 
set-off  alone,  and  not  to  a  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  82-99 ;  Dec  Dig.  | 
44.*] 

4.  Set-Off  and  Counterclaim  (§  44*)— "Set- 
Off"— Unliquidated  Damages. 

Unliquidated  damages  for  breach  of  con- 
tract cannot  be  a  "set-off"  within  the  meaning 
of  such  statute,  since  a  set-off  must  be  in  the 
nature  of  a  debt. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  li  82-99;  Dec.  Dig.  § 
44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6439-6444;  vol.  8,  pp.  7798-7799.] 

5.  Parties  (§  84*)— Nonjoinder  of  Pasties 
—Mode  of  Objection. 

Objection  on  account  of  nonjoinder  of  par- 
ties can  only  be  availed  of  when  raised  by  plea 
or  demurrer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  H  184-142;  Dec.  Dig.  i  84.*] 

6.  Damages  (§  210*)— Instructions. 

Where,  In  an  action  on  a  note  in  which  a 
counterclaim  is  interposed,  the  jury  are  specif- 
ically directed  as  to  damages  according  to  the 
evidence,  it  is  error  to  further  Instruct  that 
they  might  also  award  him  any  other  damage 
which  they  find  defendant  sustained,  and  which 
was  directly  caused  by  plaintiff's  breach  of  the 
contract. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  58  637,  538;  Dec  Dig.,  f  210.*] 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Henry  C.  Riley,  Judge. 

Action  by  the  National  Handle  Company 
against  Carl  Huffman  on  a  note.  From  a 
judgment  for  defendant  on  a  counterclaim, 
plaintiff  appeals.    Reversed  and  remanded. 

Plaintiff,  a  corporation,  commenced  salt 
in  the  circuit  court  of  PemlBcot  county, 
against  defendant,  on  a  note  executed  by  de- 
fendant and  one  C.  L.  Mitchell,  by  which 


they  promised  to  pay  to  plaintiff  or  order 
$511.66,  18  months  after  date  thereof,  for 
value  received,  with  8  per  cent  Interest  per 
annum  from  date.  Interest  payable  annually, 
and,  If  not  paid,  to  be  added  to  the  principal. 
The  note  Is  dated  August  1.  1904.  Averring 
that  the  note  Is  long  since  past  due  and  un- 
paid, plaintiff  prays  judgment  against  Carl 
Huffman  for  the  amount,  with  Interest  and 
costs.  The  defendant  Hoffman  answered, 
admitting  the  execution  and  delivery  of  the 
note,  "denying  specially  and  generally  each 
and  every  other  allegation  In  plaintiff's  pe- 
tition contained."  "For  a  counterclaim  or 
set-off  thereto"  defendant  states  that  the 
note  sued  upon  in  the  case  was  given  by  the 
defendant  and  one  O.  L.  Mitchell  as  a  part 
of  the  purchase  price  of  a  certain  sawmill, 
purchased  from  plaintiff  by  defendant  and 
by  Bald  Mitchell  for  the  purpose  of  manu- 
facturing ash  squares  for  plaintiff,  In  carry- 
ing out  a  certain  written  contract  between 
defendant  and  said  Mitchell  on  the  one  part 
and  plaintiff  on  the  other,  entered  Into  on  the 
23th  of  July,  1904.  The  contract  is  set  out 
In  full,  and  Is  also  attached  as  an  exhibit; 
and  it  Is  averred  that  while  defendant  and 
Mitchell  had  performed  on  their  part  all 
the  contract,  plaintiff  had  wholly  failed  and 
refused  to  perform  Its  part  it  being  set  out 
in  what  particulars  the  failure  occurred,  and 
the  defendant  avers  that  by  reason  of  the 
breaches  of  the  contract  made  by  plaintiff, 
he  (defendant)  Is  damaged  in  the  sum  of 
$7,000,  for  which  and  costs  he  asks  judg- 
ment. As  another  defense,  It  Is  charged  that 
the  plaintiff  is  in  an  unlawful  pool,  trust, 
agreement,  or  combination  with  other  per- 
sona, or  corporations,  whose  names  are  un- 
known to  defendant  to  regulate  and  fix  the 
price  of  the  articles  manufactured  by  It 
contrary  to  the  statute  of  this  state,  and  that 
therefore  plaintiff  cannot  maintain  the  ac- 
tion, defendant  claiming  the  benefit  of  the 
provisions  of  article  1,  c  143,  §§  8925-3977, 
Rev.  St  1899  (Ann.  St.  1906,  pp.  4150-4156). 
The  reply  was  a  general  denial. 

Plaintiff  introduced  the  note  In  evidence, 
and  produced  testimony  to  the  effect  that 
neither  the  note  nor  any  part  of  It  had  been 
paid.  An  effort  was  also  made  to  show  that 
the  plaintiff  was  In  a  trust  or  combination 
unlawful  under  the  laws  of  this  state.  It 
may  be  said  of  that  however,  In  passing, 
that  it  entirely  fails  to  sustain  any  such 
claim,  and  the  trial  court  so  Instructed  the 
jury.  Defendant  on  bis  part  thereupon  in- 
troduced evidence  as  to  the  transactions  with 
plaintiff  under  the  contract  It  was  admit- 
ted that  the  defendant,  Carl  Huffman,  and 
C.  L.  Mitchell  were  equal  partners  In  the 
contract  and  business  of  the  firm  of  Huffman 
&  Mitchell.  It  was  in  evidence  that,  some 
time  before  the  institution  of  this  suit  Mit- 
chell died  at  his  place  of  residence  in  the 
state  of  Arkansas.  There  was  no  evidence  in 
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the  case  as  to  the  defendant,  Huffman,  hav- 
ing taken  out  any  letters  of  administration 
on  the  estate,  as  surviving  partner,  nor  was 
there  any  evidence  in  the  case  as  to  the  laws 
of  Arkansas  governing  the  matter  of  ad- 
ministration on  partnership  estates.  The 
note  in  suit  is  dated  at  Caruthersvllle,  Mo. 
The  sawmill  of  the  plaintiff  was  located  in 
the  state  of  Arkansas.  The  ash  squares 
contracted  for  were  contracted  to  be  inspect- 
ed and  graded  by  an  inspector  of  the  plain- 
tiff at  its  sawmill,  were  to  be  loaded  by  de- 
fendant's firm  in  railroad  cars,  and,  after  be- 
ing loaded  on  the  cars,  were  to  become  the 
property  of  plaintiff.  It  Is  not  stated  in  the 
contract  or  evidence  where  it  was  entered 
Into,  but  in  the  contract  plaintiff,  Huffman, 
and  his  partner,  Mitchell,  are  designated  as 
of  the  county  pf  Mississippi,  in  the  state  of 
Arkansas,  and  the  plaintiff  as  a  corporation 
Incorporated  under  the  laws  of  the  state  of 
Ohio,  and  authorized  to  transact  business  In 
the  states  of  Arkansas  and  Missouri.  At 
the  close  of  the  testimony  In  the  case  plain- 
tiff Interposed  a  demurrer  to  the  testimony 
of  defendant,  and  asked  an  instruction  from 
the  court  that  the  Jury  should  And  on  the 
counterclaim  in  favor  of  plaintiff,  for  the 
reason  that  the  testimony  offered  by  de- 
fendant falls  to  prove  any  defense  to  plain- 
tiff's cause  of  action.  This  was  overruled, 
and  plaintiff  excepted. 

The  plaintiff  asked  several  Instructions, 
of  which  those  given  by  the  court  were  to 
the  effect  that,  should  their  verdict  be  for 
plaintiff,  it  should  be  the  face  of  the  note, 
together  with  interest  at  the  rate  of  8 
per  cent  from  the  1st  of  August  Another 
instruction  was  that  the  burthen  of  proof  to 
make  out  his  case  by  a  preponderance  or 
greater  weight  of  evidence  is  upon  defend- 
ant Among  the  refused  instructions,  asked 
by  plaintiff,  the  court  was  asked  to  Instruct 
the  Jury  that  they  could  not  consider  the 
counterclaim  for  damages  filed  by  the  de- 
fendant Huffman,  therein,  except  so  far  as 
the  damages,  if  any,  shown  by  the  evidence 
touching  the  counterclaim  may  be  a  set-off 
to  the  note  sued  for  by  plaintiff.  Another 
one,  asked  and  refused,  was  to  the  effect 
that  there  is  no  evidence  in  the  case  showing 
any  right  or  authority  of  the  defendant, 
Carl  Huffman,  to  Institute  and  maintain  any 
suit  upon  the  counterclaim  filed  In  this  suit 
in  favor  of  the  firm  of  Huffman  A  Mitchell, 
and  they  should  disregard  all  testimony  up- 
on defendant's  counterclaim  as  to  any  dama- 
ges upon  It ;  the  same  being  a  matter  of  de- 
fense only  to  the  note  sued  on. 

At  the  Instance  of  defendant  the  court 
gave  Instructions  to  the  effect  that  If  the 
Jury  found  from  the  evidence  that  "the  plain- 
tiff and  defendant  made  and  entered  into  the 
contract  read  In  evidence,"  that  the  defend- 
ant and  one  C  L.  Mitchell  purchased  a  saw- 
mill and  a  large  tract  of  timber  for  the 
purpose  of  carrying  oat  their  part  of  the 
contract,  and  performed  it  on  their  part  and 


plaintiff  failed  and  refused  to  perform  it  on 
its  part  and  refused  to  make  the  payments 
for  the  squares  cut  under  the  contract  at 
the  time  provided,  "and  that  the  defendant 
was  damaged  thereby,  then  your  finding 
should  be  for  defendant  for  one-half  the 
damages  on  his  counterclaim  in  whatever 
sum  you  may  -find  him  to  have  been  dam- 
aged, in  a  sum  not  to  exceed  $7,000."  By 
another  Instruction,  given  at  the  Instance  of 
defendant  the  court  told  the  Jury  that,  If 
they  found  for  defendant  on  his  counter- 
claim, in  determining  his  damages  the  Jury 
should  allow  him  the  difference,  If  any,  be- 
tween the  contract  price  and  the  note;  and 
the  Jury  might  also  allow  him  the  contract 
price  for  whatever  amount  of  squares  they 
may  find  he  furnished  plaintiff  under  the 
contract  and  for  which  plaintiff  failed  to 
account  or  give  defendant  credit  if  any,  "to- 
gether with  any  other  damages  you  may  find 
defendant  sustained  which  was  directly 
caused  by  plaintiff's  breach  of  said  contract" 
Another  Instruction  given  by  the  court  was 
to  the  effect  that  the  defendant  admits  the 
execution  of  the  note  and  the  amount  due 
thereon,  but  claims  that  the  amount  due  ou 
the  note  is  less  than  the  amount  due  him 
by  plaintiff  as  damages  on  account  of  the 
alleged  breaches  on  the  part  of  plaintiff  of 
the  contract  read  In  evidence,  and  that  if 
the  Jury  so  find  from  the  evidence,  their  ver- 
dict should  be  for  defendant  for  one-half  of 
the  damages  In  whatever  sum  the  Jury  may 
find  the  defendant  has  been  damaged  in  ex- 
cess of  the  amount  due  pu  the  note  sued  up- 
on. The  court  further  instructed  the  Jury, 
at  the  Instance  of  defendant  that  if  it  found 
for  defendant  upon  its  counterclaim,  In  ar- 
riving at  their  verdict  they  should  first  as- 
certain the  amount  due  upon  the  note  sued 
upon,  then  ascertain  the  amount  of  damages 
due  defendant,  and  if  the  Jury  find  the 
amount  due  the  defendant  is  In  excess  of  the 
amount  due  plaintiff,  their  verdict  should  be 
for  defendant  for  the  difference  between  said 
amounts,  but  if  the  Jury  find  the  amount  due 
the  defendant  to  be  less  than  the  amount 
due  on  the  note,  then  their  verdict  will  be 
for  plaintiff  for  the  difference.  The  court 
further  Instructed  the  Jury,  at  the  instance 
of  the  defendant  that  if  the  Jury  found  and 
believed  from  the  evidence  "that  the  plain- 
tiff committed  a  breach  of  the  contract  read 
in  evidence,  and  that  the  defendant  and  one 
C.  L.  Mitchell  were  damaged  thereby,  then 
the  defendant  is  entitled  to  one-half  of  said 
amount  of  damages,  if  any,  but  should  you 
find  that  defendant  and  one  C.  L.  Mitchell 
were  damaged  by  reason  of  plaintiff's  al- 
leged breach  of  said  contract  In  a  sum  less 
than  the  amount  of  the  note  sued  upon, 
then  defendant  Is  entitled  to  the  whole  of 
said  damages  as  a  set-off  or  counterclaim 
against  the  amount  of  the  note  sued  upon 
herein;  and,  If  the  amount  of  damages  to 
which  defendant  is  entitled  exceeds  the 
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amount  of  the  note  and  interest,  then  de- 
fendant Is  entitled  to  a  verdict  for  such  ex- 
cess." 

The  Jury  returned  a  verdict  in  this  form: 
"We,  the  jury,  find  the  Issues  for  the  defend- 
ant, and  do  assess  his  damages  at  the  sum 
of  $675."  Whereupon  the  court  entered  up 
Judgment  for  that  amount, '  together  with 
costs,  In  favor  of  defendant.  After  filing  mo- 
tions for  new  trial  and  in  arrest,  which  were 
overruled,  and  exceptions  duly  saved,  and 
filing  affidavit  for  appeal,  which  was  grant- 
ed, bond  being  given,  and  tendering  a  bill 
of  exceptions,  which  was  duly  signed  and 
filed,  the  plaintiff  has  brought  the  case  here 
on  appeal. 

Farls  ft  Oliver,  for  appellant  Ward  ft 
Collins,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  We  are  compelled  to  reverse  this 
case.  It  is  claimed  that  the  defendant  could 
set  up  his  counterclaim,  although  his  former 
partner  is  dead,  and  was  not  represented 
in  the  case,  and  that  be  can  do  so  by  vir- 
tue of  the  laws  of  our  state — which  it  is 
claimed  are  presumed  to  be  the  law  In  Ar- 
kansas, the  contrary  not  appearing — as  sur- 
viving partner.  But  defendant  does  not 
counterclaim  as  surviving  partner,  but  in  his 
own  right  One  or  more  of  the  instructions 
above  noted  submits  the  case  to  the  jury  on 
the  distinct  charge  that  before  they  can  find 
for  the  defendant  they  must  find  "that  an 
agreement  existed  between  him  and  plain- 
tiff," The  only  agreement  In  evidence  is 
the  one  set  out  in  the  answer.  That  is 
not  an  agreement  between  plaintiff  and  de- 
fendant but  between  plaintiff  on  the  one 
side  and  defendant  and  Mitchell  on  the  oth- 
er. That  instruction  is  contrary  to  the  evi- 
dence, and  to  the  answer  itself.  There  is  no 
allegation  in  the  answer  which  in  any  way 
suggests  that  defendant  Is  setting  up  a 
counterclaim  as  surviving  partner.  He  pur- 
ports to  sue  in  his  own  right,  and  other  of 
the  instructions  asked  by  him  are  directly 
opposed  to  this  theory  of  a  contract  between 
him  and  plaintiff.  Other  instructions  given 
at  defendant's  instance  are  founded  on  the 
theory  that  be  is  entitled  to  recover,  not  all 
of  the  damages,  but  one-half  thereof,  and  for 
damages  sustained  by  him,  not  by  bis  firm. 
That  this  action  cannot  fall  under  the  rule 
of  a  set-off  is  very  evident  To  constitute 
a  set-off  the  demand  must  be  in  the  nature 
of  a  debt,  and  the  term  "debt"  is  defined  by 
most  of  the  appellate  courts  of  the  country. 
Judge  Broaddus,  in  Scarrltt  Estate  Co.  v. 
Schmelzer  Arms  Co.,  110  Mo.  App.  406,  loo, 
clt  412,  86  S.  W.  489,  very  clearly  demon- 
strates that  section  4491,  Rev.  St  1899  (Ann. 
St  1906,  p.  2460),  does  not  Include  a  claim 


for  unliquidated  damages.  Speaking  for  the 
court  Judge  Broaddus  further  holds  that 
under  the  statute  a  set-off  cannot  be  a  coun- 
terclaim, or  vice  versa,  and  that  the  courts 
of  this  state  have  recognized  the  distinction 
between  the  two,  and  that  section  4491  is 
applicable  alone  to  set-offs,  and  does  not  ap- 
ply to  counterclaims.  Indeed,  counsel  on  each 
side  of  the  case  at  bar  concede  that  defend- 
ant's demand,  If  available,  is  available  as 
a  counterclaim,  and  not  a  set-off. 

It  Is  urged  by  the  learned  counsel  for  the 
plaintiff,  In  opposition  to  the  right  of  de- 
fendant to  recover,  that  there  is  a  nonjoinder 
of  parties.  That  defense  is  only  available 
when  raised  either  by  plea  or  demurrer.  It 
has  been  so  decided  In  many  cases. 

The  error  In  this  case  is  in  the  instruc- 
tions. At  defendant's  instance*  the  jury  were 
Instructed  that  he  was  entitled  to  recover 
one-half,  up  to  a  certain  amount  and  under 
certain  circumstances.  This  was,  in  effect 
splitting  up  the  cause  of  action.  Defendant 
does  not  pretend  to  sue  as  surviving  part- 
ner, and  so  as  representative  of  his  firm. 
A  judgment  rendered  here  could  not  be  plead- 
ed by  plaintiff  against  the  representatives  of 
the  surviving  partner.  Allowing  the  defend- 
ant to  recover  one-half  as  his  share,  and 
leaving  the  representatives  of  the  deceased 
partner  to  recover  the  other,  exposes  plain- 
tiff to  an  action  by  the  representatives  of 
that  deceased  partner,  or  even  by  defendant 
as  surviving  partner  administering  the  part- 
nership effects.  Moreover,  defendant's  In- 
structions are  conflicting  and  confusing.  In 
one  the  Jury  are  told  defendant  can  re- 
cover only  for  one-half — in  others  that  he 
can  recover  the  full  amount  under  certain 
circumstances.  These  were  bound  to  con- 
fuse the  jury.  With  such  Instructions,  and 
on  the  verdict  It  Is  impossible  for  us  to  de- 
termine on  which  theory  the  jury  acted. 
Another  erroneous  instruction  is  that  relat- 
ing to  the  measure  of  damages.  The  Jury 
were  told,  after  being  specifically  directed  as 
to  damages  in  evidence,  that  they  might  also 
award  him  "any  otber  damage  you  may 
find  defendant  sustained,  which  was  directly 
caused  by  plaintiff's  breach  of  said  contract" 
This  was  error.  The  damages  must  be  con- 
fined to  the  damages  pleaded  and  proven  by 
the  evidence  as  arising  from  the  breach — 
not  any  damages  the  jury  may  find  outside 
of  those  pleaded  and  In  evidence. 

As  the  case  will  have  to  be  retried,  we 
do  not  care  to  comment  upon  the  evidence, 
nor  on  the  instructions,  any  further  than  we 
have  here  done.  We  cannot  possibly  antici- 
pate what  testimony  will  be  in  the  case  If 
again  tried. 

The  Judgment  of  %  the  circuit  court  Is  re- 
versed, and  the  cause  remanded.  All  con- 
cur. 
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WINSOR  v.  OTTOFY. 
(St  Louis  Court  of^Apgeals.   Missouri.  June 

1.  Libel  and  Slander  (|  6*)— Letter  as  Be- 
ing Libelous  Pes  Se. 

A  letter  from  one  corporate  stockholder 
to  another,  claimed  to  be  libelous,  stated  that 
the  writer  desired  the  co-operation  of  stockhold- 
ers in  proceedings  for  a  receiver,  and  that  he 
believed  from  the  facts  in  bis  possession  that 
in  no  other  way  would  the  stockholders  ever 
realize  a  dollar  on  their  investment;  that  he 
had  thus  far  unavailing!?  endeavored  to  secure 
an  inspection  of  the  books  and  accounts;  that 
shortly  before  be  was  permitted  to  inspect  the 
insufficiently  kept  records,  containing  minutes 
of  meetings  and  the  stock  book  showing  that 

Elaintiff  and  his  wife  were  the  owners  of  a 
irge  majority  of  the  shares;  that,  if  the  stock 
was  fully  paid  as  it  was  represented  to  be,  it 
would  mean  that  plaintiff  and  his  wife  and  the 
other  stockholders  should  have  paid  him  a  large 
sum  specified,  but  that  he  found  from  the  rec- 
ords that  a  loan  was  secured  on  all  the  corpo- 
rate property;  and  that  be  was  informed  that 
it  was  all  now  used  by  plaintiff  as  his  country 
home.  Held,  that  the  fetter  was  not  libelous 
per  se  as  charging  the  fraudulent  mismanage- 
ment and  misappropriation  of  corporate  funds 
or  assets,  and  improper  use  of  corporate  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  3-16;  Dec.  Dig.  I  6.*] 

2.  Libel  and  Slander  (J  82*)— Petition— 
Letter  rot  Libelous  Per  Se— Use  or  In- 
nuendo—Necessity of  Colloquium. 

A  letter  not  being  libelous  per  se,  the  use 
of  the  innuendo  in  a  petition  based  thereon  is 
not  sufficient,  but  there  should  be  a  colloquium 
to  show  that  the  language  was  used  in  such 
connection  and  in  such  sense  as  to  make  it  li- 
belous. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f|  187-197;  Dec  Dig.  { 
82.*] 

2.  Pleading  (S  22*)— Immaterial  Averment. 

In  a  petition  for  libel  based  on  a  letter  by 
defendant  as  a  stockholder  to  another  stock- 
holder of  a  corporation  claimed  to  charge  mis- 
management and  misappropriation  of  funds  or 
assets,  an  averment  that  defendant  was  an  at- 
torney at  law,  and  was  the  attorney  of  a  party 
who  bad  sued  plaintiff,  is  entirely  outside  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {45;  Dec.  Dig.  }  22.*] 

Appeal  from  St.  Louis  Circuit  Court;  Matt 
G.  Reynolds,  Judge, 

Action  by  William  S.  Wlnsor  against  L. 
Frank  Ottofy  for  libel.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

The  petition  on  which  this  case  went  to 
trial  Is  as  follows: 

"For  amended  petition,  plaintiff  alleges: 
That  he  is  and  at  the  times  hereinafter  men- 
tioned was  a  resident  and  a  citizen  of  the 
city  of  St  Louis,  state  of  Missouri,  and  by 
occupation  a  builder  and  plumber,  enjoying 
the  confidence,  esteem,  and  patronage  of 
many  people  in  said  city.  That  at  said  times 
be  was  a  stockholder  in  and  was  president 
of  the  Homestead  Orchard  Company,  a  cor- 
poration organized  under  the  laws  of  Mis- 
souri for  the  following  purposes:  To  buy, 
plant,  cultivate,  own,  conduct  and  sell  or- 


chards and  gardens,  and  to  deal  In  all  de- 
scriptions of  fruit  and  fruit  products  in  the 
state  of  Missouri,  and  own  any  and  all  prop- 
erty which  may  be  necessary  and  Incident  to 
the  conduct  of  said  business.  That  tbere 
were  at  said  times  12  or  more  holders  of 
shares  of  stock  in  said  company  other  than 
plaintiff  and  the  members  of  bis  family,  own- 
ing from  1  to  100  shares  of  stock.  That  the 
defendant  is  and  was  at  said  times  an  at- 
torney at  law  engaged  in  the  practice  of  law 
In  the  city  of  St.  Louis,  state  of  Missouri. 
That  on  the  5tb  day  of  September,  1905,  de- 
fendant maliciously  published  of  and  con- 
cerning plaintiff  the  following  letter:  '302  La- 
clede Building.  St  Louis,  Mo.,  Sept  5,  1906. 
James  P.  Mayo,  Esq.,  4026  N.  9th  St,  City- 
Dear  Sir:  You  appear  as  the  record  owner  of 
(5)  shares  of  the  capital  stock  of  the  Home- 
stead Orchard  Co.,  wherein  I  also  am  a 
stockholder.  I  desire  to  secure  tbe  co-oper- 
ation of  the  stockholders  In  the  institution  of 
legal  proceedings  having  In  view  the  ap- 
pointment of  a  receiver  for  the  corporation, 
as  I  believe  from  the  facts  in  my  possession 
that  in  no  other  way  will  the  stockholders 
ever  realize  one  dollar  upon  their  Invest- 
ment Since  July  19th  I  have  been  endeav-, 
orlng  to  secnre  an  Inspection  of  the  books 
and  accounts  but  thus  far  unavalllngly.  On 
August  1st,  I  was  permitted  to  Inspect  In- 
sufficiently kept  records  containing  minutes 
of  meetings  and  the  stock  book.  These  rec- 
ords show  that  Wo,  9.  Wlnsor  and  his  wife 
are  the  owners  of  3310  shares,  whereas  all 
the  other  stockholders  are  only  shown  to 
have  295  shares  of  stock.  If  the  stock  was 
what  it  was  represented  to  be,  viz.:  full  paid, 
this  would  mean  that  Wm.  S.  Wlnsor  and 
wife  should  have  paid  in  $33,100.00  and  tbe 
other  stockholders  $2,950,  a  total  of  $36,- 
050.00.  Tbe  fact  however  as  I  And  it  from 
these  records  Is,  that  on  February  5th,  1906, 
a  loan  of  $2,000  was  secured  on  all  property 
of  the  corporation  and  I  am  informed  that 
all  of  its  property  is  now  used  by  the  presi- 
dent as  bis  country  home.  I  shall  be  pleas- 
ed to  have  you  signify  your  Intention  to 
join  with  the  other  stockholders  who  have 
agreed  to  take  legal  steps  and  shall  take  pleas- 
ure in  giving  you  all  tbe  information  In  my 
possession.  A  similar  letter  has  been  sent 
to  all  the  stockholders.  Very  truly  L.  Frank 
Ottofy.'  The  said  letter  was  signed  by  the 
defendant  and  caused  to  be  delivered  by 
him  to  all  the  stockholders  of  tbe  said  Home- 
stead Orchard  Company.  That  in  and  by  tbe 
language  contained  in  said  letter  defendant 
Intended  to  charge  and  did  charge,  tbe 
plaintiff  with  dishonestly  misappropriating 
tbe  funds  of  said  Orchard  Company,  and 
tbe  persons  to  whom  defendant  caused  said 
letters  to  be  delivered  understood  said  letter 
to  charge  the  plaintiff  with  misappropriating 
the  funds  of  said  corporation.  That  in  and 
by  the  language  contained  In  said  letter  de- 
fendant Intended  to  charge  the  plaintiff  with 
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misrepresenting  that  the  stock  of  said  cor- 
poration was  fully  paid  stock,  and  tbat  plain- 
tiff and  his  wife  should  hare  paid  In  the  sum 
of  $33,100  and  other  stockholders  the  sum  of 
$2,950,  which  they  had  not  done,  but  that 
on  the  5th  day  of  February,  1906,  a  loan  of 
$2,000  was  secured  on  all  property  of  the  cor- 
poration, thereby  Intending  to  charge  plain- 
tiff with  fraudulently  misappropriating  the 
funds  of  said  corporation  and  fraudulently 
mismanaging  the  affairs  of  said  corporation. 
Plaintiff  says  the  persons  to  whom  said  de- 
fendant caused  said  letters  to  be  delivered 
understood  said  letter  to  charge  that  plain- 
tiff had  misrepresented  tbat  said  stock  was 
fully  paid  up,  when  In  truth  and  in  fact 
said  stock  was  not  fully  paid,  and  tbat  plain- 
tiff had  fraudulently  misappropriated  the 
assets  of  said  corporation.  Tbat  in  and  by 
the  language  contained  In  said  letter  defend- 
ant intended  to  charge  the  plaintiff  with  using 
the  property  of  the  corporation  as  his  coun- 
try home,  and  that  such  use  was  detrimen- 
tal to  the  interests  of  the  stockholders  of  the 
said  company,  and  the  persons  to  whom  de- 
fendant caused  said  letters  to  be  delivered 
understood  said  letter  to  cbarge  plaintiff 
with  improper  use  of  said  property.  Plain- 
tiff says  that  the  contents  of  said  letter  are 
libelous,  that  the  same  were  and  are  false, 
and  the  same  were  and  are  malicious,  and 
were  Intended  to  defame  and  lsjure  plain- 
tiff in  bis  character  and  reputation  in  the 
community  In  which  he  resides  and  does 
business.  That  plaintiff  has  and  always 
has  depended  largely  on  his  good  reputation 
and  credit  as  a  builder  and  plumber.  Plain- 
tiff says  that,  by  reason  of  the  libels  afore- 
said, he  has  been  harassed  and  vexed  by  in- 
quiries made  by  said  stockholders,  and  that, 
by  reason  of  said  libel,  a  suit  was  instituted 
against  plaintiff  by  one  of  the  stockholders 
of  said  Homestead  Orchard  Company  on  the 
12th  day  of  October,  1906,  charging  this 
plaintiff  with  fraudulent  misrepresentations 
In  the  sale  of  one  hundred  shares  of  stock  in 
said  Homestead  Orchard  Company,  and  that 
the  defendant  in  this  case,  L.  Frank  Ottofy, 
is  attorney  fqj  the  plaintiff  in  said  suit 
Plaintiff  says  that  he  has  been  actually 
damaged  by  the  said  libel  In  the  sum  of 
five  hundred  (500)  dollars  for  which  he 
prays  judgment.  And  that,  by  reason  of 
the  false  and  malicious  libel,  he  has  been 
further  damaged  In  the  sum  of  three  thou- 
sand (3,000)  dollars,  for  which  he  prays  Judg- 
ment against  defendant  as  punitive  and  ex- 
emplary damages  and  for  his  costs." 

The  answer  of  defendant  admits  writ- 
ing the  letter  set  out  In  the  petition,  and 
that  he  wrote  and  transmitted  to  other 
stockholders  of  the  Homestead  Orchard 
Company  a  similar  letter.  It  denies  every 
other  allegation  in  the  petition,  avers  de- 
fendant was  holder  and  owner  of  five  shares 
of  the  capital  stock  of  the  Homestead  Or- 
chard Company  and  as  such  was  interested 
in  the  affairs  of  the  company,  that  he  wrote 
the  letter  by  reason  of  being  a  stockholder 


and  by  reason  of  his  Interest  as  a  stockhold- 
er, and  that  the  statements  made  In  the  letter 
were  made  honestly  and  In  good  faith  and 
were  sent  out  to  persons  who  were  stockhold- 
ers In  the  company,  "and  to  whom  he  believed 
in  good  faith  and  In  sincerity  that  he  owed 
the  duty  of  advising  them  of  the  facts  set 
forth  In  said  letter,  and  that  said  communi- 
cations were  privileged."  A  general  denial 
was  filed  In  reply.  A  Jury  being  duly  Impan- 
eled, and  plaintiff  sworn  as  a  witness,  de- 
fendant objected  to  the  introduction  of  any 
evidence  on  the  ground  that  the  petition 
does  not  state  facts  sufficient  to  state  a  cause 
of  action.  The  objection  was  sustained, 
whereupon  plaintiff  took  a  nonsuit,  with 
leave  to  move  to  set  the  same  aside.  This 
motion  being  filed  and  overruled,  plaintiff  ex- 
cepting. Judgment  went  for  defendant,  from 
which  Judgment  plaintiff  prayed  an  appeal 
to  this  court,  which  was  granted;  a  super- 
sedeas bond  being  filed  and  approved. 

Win.  H.  Clopton  and  O'Neil  Ryan,  for  ap- 
pellant Rassler,  Schnurmacher  &  Rassler, 
for  respondent  I*  Frank  Ottofy,  pro  se. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  There  is  a  dispute  between  coun- 
sel as  to  whether  or  not  the  abstract  or  even 
the  transcript  shows  proper  filing  of  the  bill 
of  exceptions.  Various  objections  are  also 
made  to  the  abstract  submitted  by  plaintiff's 
counsel,  and  we  are  asked  to  'affirm  or  dis- 
miss for  failure  to  comply  with  the  rules  of 
the  court.  We  dislike  very  much  to  dispose 
of  cases  on  this  character  of  objections  un- 
less compelled  to  do  so,  not  In  any  manner 
criticising  counsel  for  making  them,  and, 
while  it  must  be  admitted  that  the  abstract 
Is  exceedingly  defective  and  in  many  re- 
spects entirely  Insufficient,  we  have  conclud- 
ed to  dispose  of  the  case  on  the  question  of 
the  sufficiency  of  the  petition.  On  a  care- 
ful consideration  of  the  petition  and  of  the 
authorities  cited,  we  hold  that  It  Is  fatally 
defective.  The  language  of  the  letter  set  out 
is  not  libelous  per  se,  and  In  such  case  use 
of  the  innuendo  alone  Is  not  sufficient  A 
colloquium  must  show  that  the  language 
used  was  used  in  such  connection  and  In  such 
sense  as  to  make  the  language  libelous.  The 
inference  sought  to  be  drawn  from  the  lan- 
guage used  in  the  letter  by  Innuendo  Is  not 
warranted  by  that  language.  There  Is  noth- 
ing alleged  in  the  petition  to  extend  the 
meaning  of  the  words  which  sufficiently 
shows  that  from  the  words  used,  and  the 
connection  In  which  they  were  used  they  can 
be  held  to  be  libelous. 

Among  other  cases  cited  by  the  learned 
counsel  for  plaintiff  In  support  of  the  peti- 
tion is  the  case  of  Ukman  v.  Daily  Record 
Company,  189  Mo.  378,  88  S.  W.  60,  coun- 
sel citing  page  391.  Tbat  case  does  not  sus- 
tain counsel.  The  Supreme  Court  there  dis- 
tinctly held  that  the  matter  contained  In  the 
publication  itself  was  not  libelous,  and  that 
the  meaning  sought  to  be  put  upon  It  by  the 
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innuendo  was  not  warranted  by  the  lan- 
guage used.  Nor  do  the  cases  of  Julian  y. 
Kansas  City  Star  Co.,  200  Mo.  85,  107  a  W. 
496,  McGlnnis  v.  Geo.  Knapp  &  Co.,  109  Mo. 
181,  18  S.  W.  1184,  Sullivan  ▼.  Com.  Co.,  152 
Mo.  268,  53  S.  W.  912,  47  L.  R.  A.  859,  Mer- 
iwether t.  Knapp  &  Co.,  120  Mo.  App.  854, 
97  S.  W.  257,  s.  c.  211  Mo.  199, 109  S.  W.  750, 
Brown  v.  Publishers:  Geo.  Knapp  &  Co.,  213 
Mo.  655,  112  S.  W.  474,  or  Brown  v.  Globe 
Printing  Co.,  213  Mo.  611,  112  S.  W.  462, 
sustain  the  contention  of  plaintiff.  In  the 
Julian  Case  the  Supreme  Court  sustained  the 
petition  because  It  was  set  out  therein  that 
plaintiff  was  a  member  of  the  General  As- 
sembly, and  that,  applying  to  him  the  words 
that  "he  did  well  while  such  member,"  could 
only  be  held  to  Impute  tbat  he  had  used  his 
public  office  corruptly.  Here  the  expression 
"did  well''  is  helped  out,  not  by  the  innuendo, 
but  by  the  averment  of  the  capacity  in  which 
the  plaintiff  was  acting  at  the  time  that  he 
was  said  to  have  done  the  acts  referred  to 
as  libelous;  that  is,  be  was  then  in  a  public 
office.  Practically  the  same  principle  was 
applied  la  the  McGlnnis  Case.  In  the  Sulli- 
van Case  the  language  Itself  was  held  libel- 
ous. In  the  Meriwether  Case,  120  Mo.  App. 
354,  97  S.  W.  257,  the  defense  was  Justifica- 
tion, and  the  libelous  nature  of  the  publica- 
tion was  therefore  admitted.  In  Meriwether 
v.  Knapp  &  Co.,  211  Mo.  199,  109  S.  W.  750, 
the  case  was  reversed  on  account  of  an  er- 
roneous instruction.  In  Brown  v.  Knapp  Se 
Co.  and  Brown  v.  Globe  Printing  Company, 
supra,  the  charge  made  was  the  charge  of 
perjury,  the  charge  actionable  per  se,  and  the 
defense  in  those  cases  was  privilege.  The 
court,  however  in  each  case  held  the  publica- 
tion itself  was  unfair  and  interspersed  with 
comments  outside  of  the  pleading  which 
was  published,  and  it  held  that  the  defense 
of  privilege  could  not  be  extended  to  these 
outside  comments.  It  might  be  sufficient  to 
base  our  action  in  this  case  upon  the  deci- 
sion of  the  Supreme  Court  in  the  Ukman 
Case,  supra.  Further  support  of  the  rule 
there  announced  Is,  however,  afforded  by  an 
examination  of  the  cases  of  Church  v.  Brldg- 
man  &  Wife,  6  Mo.  190,  Wood  v.  Hllblsb,  23 
Mo.  App.  389,  and  Boyce  v.  Aubuchon,  34  Mo. 
App.  315,  and  especially  the  case  of  Cliris- 
tal  v.  Craig,  80  Mo.  367,  in  which  latter  case 
it  is  held  by  the  court  that  the  Innuendo  In 
slander  or  libel  is  not  an  averment  of  any 
fact  and  cannot  be  used  as  a  substitute  for 
an  averment  It  is  a  mere  conclusion,  ex- 
planatory in  Its  nature  only,  and  that  the 
question  must  always  occur  as  to  whether 
the  innuendo  set  out  is  the  legitimate  de- 
duction from  the  facts  stated.  Powell  v. 
Crawford,  107  Mo.  595,  17  S.  W.  1007,  Is  to 
the  same  effect.  The  court  there  held  that 
the  words  charged  to  have  been  spoken  of 
the  plaintiff  are  not  slanderous  per  se,  and, 
to  make  them  actionable,  the  colloquium 
must  show  they  were  used  in  such  nature 


and  sense  as  to  make  them  slanderous.  This 
cannot  be  done  by  the  Innuendo  alone, 
When  this  test  is  applied  to  the  petition  at 
bar,  the  petition  utterly  falls  to  state  a  cause 
of  action.  Nothing  whatever  is  averred  to 
show  the  relation  or  dealing  of  either  the 
plaintiff  or  the  defendant  with  the  business 
of  the  corporation  concerning  whose  affairs 
the  letter  is  written  and  to  whose  stockhold- 
ers it  is  addressed  that  renders  the  matter 
written  an  accusation  of  dishonesty.  There 
are  no  averments  of  any  facts  which  show 
why  the  assertions  contained  in  the  letter 
should  be  construed  in  an  offensive  and  li- 
belous way  or  to  show  that  they  were  in- 
tended to  be  so  used.  The  averment  in  the 
petition  that  the  defendant  was  an  attorney 
at  law  and  was  the  attorney  of  a  party  who 
had  instituted  suit  against  plaintiff  is  abso- 
lutely and  entirely  outside  of  the  case. 

The  Judgment  of  the  circuit  court  In  di- 
recting a  verdict  for  defendant  and  in  refus- 
ing to  set  aside  the  nonsuit  and  grant  a  new 
trial  is  correct,  and  is  approved.  All  concur. 


LITTLE  v.  BUTLER  COUNTY  R.  CO. 

(St  Louis  Court  of  Appeals.    Missouri.  Jons 
22,  1909.) 

1.  RAILROADS  (I  446*)— INJURIES  TO  STOCK— 

Actions  — Juey  Question  —  Necessity  or 
Fencing. 

In  an  action  against  a  railroad  company 
for  doable  damages  for  injury  to  stock  through 
failure  to  fence  the  track,  required  by  statute, 
except  where  it  is  necessary  that  the  track  be 
not  fenced  in  the  vicinity  of  stations,  it  is  on- 
ly when  the  track  is  open  near  a  station  that 
it  becomes  a  jury  question  whether  the  neces- 
sities of  the  traffic  relieve  the  company  of  the 
duty  of  fencing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1634;  Dec.  Dig.  f  446.*] 

2.  Railroads  (§  411*)— Injuries  to  Stock- 
Duty  to  Fence. 

A  railroad  company  cannot  claim  exemp- 
tion from  fencing  its  track  on  the  ground  that 
the  traffic  requires  its  right  of  way  to  be  left 
open,  except  at  a  place  near  a  station,  and, 
where  defendant  railroad  company  for  conven- 
ience loaded  logs  on  its  cars  at  any  place  along 
the  line  nearest  where  they  were  cut,  it  was  not 
exempt  from  fencing  its  track  at  a  point  where 
it  loaded  logs;  there  being  no  depot,  agent,  or 
building  there,  and  shipments  not  being  receiv- 
ed there  more  than  at  any  other  point  along  the 
line. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §5  1409-1450;  Dec.  Dig.  |  411.*] 

8.  Ratlboads  (§  447*)— Injuries  to  Stock- 
Actions  —  Instructions  —  Conformity  to 
Evidence. 

In  an  action  against  a  railroad  company 
for  Injury  to  a  cow,  that  an  Instruction  refer- 
red to  the  leg  of  the  cow  having  been  cut  off, 
when  the  evidence  showed  that  it  was  only  bro- 
ken, was  not  reversible  error,  where  the  testi- 
mony and  the  instruction  related  to  the  cow's 
value  immediately  before  and  after  the  accident, 
and  the  jury  were  told  to  allow  as  damages  the 
difference  between  its  value  before  and  after  the 
accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  447.*] 
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4.  Tbial  (I  251*)— Ihstbdctionb— Conformi- 
ty to  Issues. 

In  an  action  against  a  railroad  company 
for  Injury  to  stock,  where  the  petition  alleged 
that  defendant  failed  to  maintain  a  lawful  fence 
along  its  road,  an  instruction  submitting  the  is- 
sue whether  defendant  had  "constructed"  a  law- 
ful fence  along  its  road  was  not  a  material  va- 
riance from  the  allegations,  where  defendant 
had  neither  constructed  nor  maintained  a  fence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  |  231.*] 

6.  Pleading  (f  430*)— Vabiance—  Waiveb. 

Any  variance  was  waived  by  defendant's 
failure  to  take  advantage  thereof,  as  provided 
by  Rev.  St  1899,  g  655  (Ann.  St.  p.  671),  pro- 
viding that  no  variance  between  allegations  and 
proof  is  deemed  material,  unless  it  actually  mis- 
led the  adverse  party  to  his  prejudice,  when 
such  facts  shall  be  alleged  and  proved  by  the 
Injured  party,  whereupon  the  court  may  allow 
an  amendment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f{  1438-1441;  Dec.  Dig.  |  430.*] 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty; J.  C.  Sheppard,  Judge. 

Action  by  Joseph  Little  against  the  But- 
ler County  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ernest  A.  Green  and  William  A.  Barron, 
for  appellant  Ablngton  &  Phillips,  for  re- 
spondent 

GOODS.  J.  This  is  an  action  for  double 
damages,  for  the  loss  of  plaintiff's  cow,  which 
was  injured  by  a  locomotive  of  the  defendant 
company.  The  defendant  owns  and  operates  a 
railway,  running  from  Lowell  Junction  to 
Marshall's  Mill,  in  Butler  county,  and  about  a 
mile  and  a  half  long.  The  cow  got  on  the  track, 
and  was  Injured  about  a  quarter  of  a  mile 
from  Marshall's  Mill.  The  right  of  way  has 
never  been  fenced  along  the  line  of  railroad, 
which  runs  through  a  swampy  country,  and  la 
operated  mostly  for  the  transportation  of  logs 
cut  from  the  adjacent  lands.  The  logs  are 
piled  along  the  right  of  way  at  the  point 
nearest  to  where  they  are  cut,  and  it  Is  in  tes- 
timony this  is  done  because  they  will  not 
bear  the  expense  of  moving  them  to  stations. 
The  defendant  also  hauls  other  freight  and 
passengers  to  some  extent,  but  does  little 
business  except  transport  logs.  The  logs  and 
other  freight,  and  the  passengers  carried,  are 
not  taken  aboard  or  unloaded  at  regular 
depots  or  stations,  but  anywhere  along  the 
line;  and  such  is  the  uniform  testimony.  It 
appears  there  is  no  regular  depot  or  station. 
At  all  events,  the  cow  was  not  injured  in 
the  vicinity  of  one.  Her  value  was  laid  at 
$25,  and  the  proof  sustains  the  averment 
The  engine  broke  her  bind  leg  so  badly  the 
bone  protruded  through  the  hide,  and  after* 
wards  the  leg  was  cut  off.  She  was  also  in- 
jured in  other  ways. 

Complaint  is  made  of  an  Instruction  given 
for  the  plaintiff  and  also  of  the  refusal  of 
the  following  instruction  asked  by  the  de- 
fendant: "The  court  instructs  the  jury  that, 


if  they  find  and  believe  from  the  evidence 
that  at  the  point  where  plaintiff's  animal  got 
on  the  track  and  was  injured  the  defendant 
had  depot  grounds — that  is  to  say,  grounds 
where  passengers  get  on  and  off  trains,  or 
where  freight  is  loaded  or  unloaded — and 
that  it  was  necessary  for  the  convenient  and 
safe  transaction  of  the  business  of  the  de- 
fendant, and  the  accommodation  of  the  pub- 
lic having  business  with  the  defendant,  to 
leave  the  defendant's  track  unfenced  at  that 
point,  then  the  defendant  was  not  required  to 
fence  Its  track  at  said  place,  and  your  verdict 
should  be  for  the  defendant"  The  Jury  as- 
sessed plaintiff's  damages  at  $20;  and,  Judg- 
ment having  been  entered  for  that  sum,  after 
appropriate  motions  defendant  appealed. 

The  main  contention  on  the  appeal  is  the 
refusal  of  the  instruction  we  have  copied 
which  submitted  to  the  jury  the  question  of 
whether,  at  the  point  where  the  cow  got  on 
the  track,  defendant  had  depot  grounds^ 
where  passengers  got  on  and  off  trains,  or 
where  freight  was  loaded  or  unloaded,  and 
whether  it  was  necessary  for  the  convenience 
and  safe  transaction  of  the  business  of 
the  defendant  and  the  accommodation  of 
the  public  to  leave  the  track  unfenced  at 
that  point,  telling  the  Jury  If  these  facts 
were  found,  defendant  was  not  liable.  As 
said,  there  was  no  evidence  defendant  had  a 
depot  or  station  at  the  point  where  the  cow 
got  on  the  track  and  was  hurt  Logs  were 
loaded  there,  and  freight  and  passengers  de- 
posited, as  they  were  anywhere  on  the  line, 
the  whole  of  which  was  unfenced.  The  only 
exception  to  the  statutory  duty  of  railway 
companies  to  fence,  under  penalty  of  double 
damages  if  they  do  not,  which  needs  atten- 
tion in  the  present  case  Is  the  one  excusing 
them  from  fencing  when  it  is  necessary  to 
leave  their  tracks  open  in  the  vicinity  of 
stations,  for  the  purposes  stated  in  the  in- 
struction supra.  There  Is  no  exemption  from 
the  duty  to  fence,  on  the  plea  of  necessity 
for  an  open  track,  elsewhere  than  in  the 
vicinity  of  a  station.  Morris  Railway,  58 
Mo.  78.  And  only  when  the  track  was  open 
near  a  station  does  it  become  a  question  for 
the  jury  whether  the  railway  company  was 
bound  to  fence,  or  the  necessities  of  traffic 
relieved  it  of  the  duty.  Russell  v.  Railway, 
26  Mo.  App.  868;  Scbafer  v.  Railway,  144 
Mo.  170,  45  S.  W.  1075 ;  Smith  v.  Railroad, 
111  Mo.  App.  410,  416,  85  S.  W.  972;  Mc- 
Guire  v.  Railway,  113  Mo.  App.  79,  82,  87 
S.  W.  564;  Morris  v.  Railway,  58  Mo.  78. 
Two  decisions  of  this  court  to  the  contrary, 
namely,  Wright  v.  Railway,  56  Mo.  App.  807, 
and  Schafer  v.  Railway,  63  Mo.  App.  201, 
were  discredited  by  the  Supreme  Court  In  a 
decision  In  the  latter  case,  upon  a  transfer  to 
that  tribunal.  Schafer  v.  Railway,  144  Ma 
170,  174,  45  S.  W.  1075.  The  theory  that 
a  railway  company  may  leave  its  entire  Hue 
unfenced  where  it  runs  through  the  country. 
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and  not  be  liable  for  twice  the  value  of  stock 
killed  on  the  line,  simply  because  it  Is  con- 
venient to  receive  passengers  and  freight 
anywhere  and  everywhere,  Instead  of  at  reg- 
ular stations,  finds  no  sanction  in  the  re- 
ported cases.  Neither  does  the  theory  that 
a  jury  may  decide  It  was  necessary  to  leave 
the  track  open  at  points  away  from  the  vi- 
cinity of  depots  and  stations.  No  authority 
with  which  we  are  familiar  would  make  the 
point  where  plaintiff's  cow  was  killed  either 
a  depot  or  station,  for  there  was  no  building 
there,  and  no  agent,  and  freight  and  passen- 
gers were  not  received  or  discharged  more 
than  at  other  points  along  the  line.  Hence 
the  court  did  not  err  in  refusing  the  instruc- 
tion asked  by  defendant 

It  Is  insisted  error  was  committed  in  the 
instruction  granted  at  plaintiff's  request,  and 
which  stated  the  facts  that  would  authorize 
a  verdict  in  .his  favor,  in  speaklDg  of  the 
train  having  "cut  off  the  hind  leg  of  the 
cow,"  whereas  the  evidence  proved  the  leg 
waa  not  cut  off,  but  only  broken  so  the  bone 
protruded.  This  discrepancy  between  the  in- 
struction and  the  testimony  Is  immaterial, 
for  the  uniform  testimony  and  the  Instruc- 
tion related  to  the  value  of  the  cow  In  the 
condition  she  was  immediately  after  the  ac- 
cident as  compared  with  her  previous  con- 
dition. If  they  found  the  Issues  for  the 
plaintiff,  the  Jury  were  told  to  allow  such 
damages  as  they  believed  from  the  evidence 
was  the  difference  between  the  value  of  the 
cow  before  and  after  the  Injury.  The  verdict 
ought  not  to  be  reversed  on  this  ground. 

A  further  point  is  made  that  the  instruc- 
tion granted  at  plaintiff's  request  left  to  the 
Jury  to  say  whether  defendant  had  construct- 
ed a  lawful  fence  along  the  side  of  its  road, 
whereas  the  statement  filed  before  the  Jus- 
tice of  the  peace  alleged:  "Defendant  fail- 
ed and  neglected  to  keep  and  maintain  a  law- 
ful fence  along  the  side  of  its  road."  The 
instruction  is  said  to  have  submitted  an  is- 
sue different  from  that  formed  by  the  plead- 
ings. Defendant  had  neither  constructed 
nor  maintained  fences,  and  this  variation 
in  the  use  of  language  was  immaterial,  and 
was  waived  by  the  defendant  not  seeking 
to  take  advantage  of  it  according  to  the 
provisions  of  section  655,  Rev.  St  1899  (page 
671,  Ann.  St.  1906). 

The  Judgment  will  be  affirmed. 

REYNOLDS,  P.  X,  and  NORTONI,  X,  con- 
cur. 


FIELDS  v.  GERMAN  AMERICAN  INS.  CO. 

(St  Louis  Court  of  Appeals.   Missouri.  June 
8,  1909.) 

1.  Insurance  (I  888*)— Conditions— Other 

IN  SUB  A  NCK — WAJ.VEB. 

Where  defendant's  agent,  who  wrote  the 
fire  policy  sued  on,  was  notified  of  other  insur- 


ance when  it  was  issued,  and  stated  that  insur- 
ed were  entitled  to  carry  still  more  Insurance, 
a  provision  in  the  policy  against  other  insur- 
ance was  waived. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  g  38a*] 

2.  Insurance  (§  390*)— Fire  Policy— Changs 
of  Interest. 

The  fact  that  one  of  the  members  of  a 
firm,  after  the  date  of  a  fire  policy,  sold  his 
interest  to  other  members  of  which  the  insur- 
er's agent  was  duly  notified,  did  not  constitute 
a  breach  of  the  condition  against  change  of  in- 
terest where  no  forfeiture  had  been  declared 
on  that  ground  until  after  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  $  1037;  Dec.  Dig.  i  390.*J 

3.  Insurance  (I  553*)— Fire  Policy— Fame 
Swearing. 

Where,  after  loss  under  a  policy  insuring 
property  of  a  firm,  the  claim  under  the  policy 
was  assigned  to  plaintiff,  his  right  of  action 
was  not  defeated  by  the  false  swearing  of  one 
member  of  the  firm  as  a  witness  in  the  action 
under  a  provision  of  the  policy  that  it  should 
be  void  if  insured  was  guilty  of  false  swearing 
touching  a  material  matter  relating  to  the  in- 
surance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1366;  Dec.  Dig.  !  553.*]. 

4.  Insurance  (|  335*)  — Fire  Policy  — Ac- 
counts. 

Where  insured  kept  full  accounts  of  their 
business,  as  required  by  a  fire  policy,  the  right 
of  their  assignee  to  recover  thereon  was  not  de- 
feated by  the  fact  that  a  purchase  of  goods 
amounting  to  $3,903.69  by  mistake  was  posted 
as  $4,903,  nor  by  the  fact  that  the  firm  sold 
coupons  redeemable  in  goods,  and  that  the  sales 
of  the  checks  and  not  the  sales  of  the  goods, 
when  paid  for  in  the  checks,  were  entered  in 
the  books. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  853;  Dec  Dig.  f  335.*] 

Appeal  from  Circuit  Court  Ste.  Genevieve 
County;  Chas.  A.  Kllllan,  Judge. 

Action  by  S.  M.  Fields  against  the  Ger- 
man American  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Action  on  a  contract  of  fire  insurance 
to  recover  $1,500  as  defendant's  proportion 
of  the  liability  for  damage  done  to  the  in- 
sured property  by  a  fire.  The  policy  ran 
from  November  7,  1904,  for  one  year,  on 
a  stock  of  general  merchandise  contained  in 
a  two-story  frame  building,  standing  on 
lot  6,  block  5,  in  the  town  of  Parma,  Mo. 
The  policy  was  Issued  to  F.  P.  Wrather  & 
Co.,  and  was  assigned  by  F.  P.  Wrather,  T. 
B.  Wrather,  and  L.  C.  Jones,  composing 
said'  firm,  to  plaintiff  after  the  fire  occur- 
red. The  petition  Is  in  the  usual  form,  al- 
leges the  facts  supra,  and  says  a  fire  oc- 
curred and  destroyed  the  stock  on  July  4, 
1905,  while  the  policy  was  in  force,  plain- 
tiff's assignors  complied  with  all  the  condi- 
tions required  of  them  by  the  terms  of  the 
policy,  and  in  due  time  after  the  fire,  and 
60  days  before  the  commencement  of  this 
action,  gave  defendant  due  notice  of  the 
loss,  demanding  payment,  and  defendant 
refused  to  pay.   The  answer  began  with  a 
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denial  of  such  allegations  of  the  petition 
as  are  not  afterwards  admitted,  then  ad- 
mitted defendant  Issued  the  policy  to*F.  P. 
Wrather  &  Co.  for  $1,500  on  a  stock  of  mer- 
chandise; denied  Its  assignment  by  said 
firm  to  plaintiff  after  the  Are;  denied  the 
firm,  when  the  policy  was  Issued  and  at  all 
times  afterwards  to  the  occurrence  of  the 
fire,  had  an  interest  In  the  insured  prop- 
erty as  owners  thereof,  exceeding  the  In- 
surance on  the  stock;  denied  the  fire  oc- 
curred on  July  4,  1906,  while  the  policy  was 
In  force,  and  while  the  merchandise  was 
in  said  house;  denied  said  stock  was  de- 
stroyed by  fire,  but  admitted  the  stock  and 
fixtures  in  the  building  were  damaged  by 
a  fire;  denied  F.  P.  Wrather  &  Co.  perform- 
ed all  the  conditions  required  of  them,  or 
gare  defendant  notice  of  the  fire  and  loss 
more  than  60  days  before  the  commence- 
ment of  this  action,  demanded  payment  of 
the  sum  insured,  or  furnished  proof  of  loss 
as  required  by  the  contract.  The  answer 
next  states  certain  terms  of  the  policy,  to 
wit,  that  the  Insured  would  take  an  item- 
ized inventory  of  the  stock  at  least  once  In 
each  calendar  year,  and,  unless  such  In- 
ventory should  have  been  taken  In  12  months 
prior  to  the  date  of  the  policy,  one  should 
be  taken  In  detail  in  60  days  after  said  date, 
or  the  policy  should  become  null  and  void 
after  the  expiration  of  said  60  days,  on  de- 
mand of  the  company  and  return  of  the  un- 
earned premium;  that  the  insured  should 
keep  a  set  of  books  clearly  presenting  a 
complete  record  of  the  business  transacted, 
including  all  purchases,  sales,  and  shipments 
of  stock,  both  for  cash  and  credit,  from 
the  date  of  the  Inventory,  and  during  the 
life  of  the  policy;  should  keep  such  books 
and  Inventory  securely  locked  In  a  fireproof 
safe  at  night  and  at  all  times  when  the 
building  was  not  open  for  business;  and, 
falling  to  do  this,  should  keep  such  books 
and  Inventory  in  a  place  not  exposed  to  a 
Are  which  would  burn  the  building;  that 
the  Insured  agreed  and  warranted  It  would 
produce  said  books  and  inventory  for  in- 
spection of  the  company,  and,  upon  failure 
to  do  so,  the  policy  should  become  null  and 
void;  that  it  was  part  of  the  consideration 
of  the  contract  defendant  should  not  be  lia- 
ble for  an  amount  greater  than  three-fourths 
of  the  cash  value  of  the  property  at  the 
time  of  a  loss,  and,  In  case  other  Insurance 
was  on  the  property,  only  for  'Its  propor- 
tionate part  of  said  three-fourths  value; 
that  the  policy  should  be  void  If  the  insured 
concealed  or  misrepresented  any  facts  or 
circumstances  concerning  the  insurance  or 
the  subject  of  it,  or  if  their  interest  in  the 
property  was  not  truly  stated,  or  In  case 
of  any  fraud  or  false  swearing  by  them 
touching  any  matter  relating  to  the  insur- 
ance, whether  before  or  after  a  loss,  or  If 
they  should  procure  any  other  insurance 
on  the  property,  whether  valid  or  not;  that 
they  should  give  notice  of  a  fire  in  60  days 


after  it  occurred,  with  the  particulars  mi- 
nutely set  out  In  a  proof  of  loss;  that  In  the 
event  of  a  disagreement  as  to  the  amount 
of  a  loss  the  same  should  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
the  insured  and  the  company  each  select- 
ing one,  and  those  two  an  umpire.  After 
setting  out  those  terms  of  the  policy,  the 
answer  avers  F.  P.  Wrather  &  Co.  did  not 
keep  a  set  of  books  clearly  and  plainly  pre- 
senting a  record  of  the  business  transacted, 
Including  purchases,  sales  and  shipments, 
both  for  cash  and  credit,  from  the  date  of 
the  Inventory,  but,  on  the  contrary,  all  pur- 
chases of  goods,  wares,  and  merchandise 
were  not  entered  on  the  books;  that  these 
purchases  covered  goods  bought  by  the  In- 
sured from  local  merchants  for  cash  to  the 
amount  of  at  least  $300  or  $400,  and  no  rec- 
ord of  said  purchases  were  entered  on  the 
books  of  the  firm;  that  all  sales  made  aft- 
er the  date  of  the  policy  were  not  entered 
on  the  books,  but  a  large  amount  of  sales 
were  made  in  exchange  for  time  checks  and 
coupons  issued  by  F.  W.  Turner  A  Son,  a 
sawmill  concern  doing  business  near  Parma, 
and  Insured  did  not  keep  an  account  on 
their  books  with  said  Turner  &  Son;  that 
the  Insured  built  a  hotel  at  Parma  about 
a  month  before  the  fire,  and  the  lumber 
used  in  It,  amounting  to  $1,100,  was  fur- 
nished by  Turner  &  Son  and  credited  against 
time  checks  issued  by  the  insured,  and  was 
not  entered  on  the  books  of  the  firm;  that 
In  other  cases  goods  were  sold  and  delivered 
and  the  sales  were  not  entered  on  the  books, 
and  In  this  way  there  were  sales  of  mer- 
chandise during  the  first  six  months  of  1905 
to  the  amount  of  $200  which  did  not  ap- 
pear on  the  books  of  the  firm.  The  answer 
next  alleges  that  after  the  fire,  for  the  pur- 
pose of  cheating  and  defrauding  defendant 
and  inducing  it  to  pay  the  policy,  the  In- 
sured exhibited  to  the  company  what  pur- 
ported to  be  a  ledger  which  on  Its  face 
showed  the  Insured  had  purchased  $4,903 
worth  of  goods  from  the  firm  of  Wrather 
&  Co.  of  Oakton,  Ky.;  said  representations 
and  ledger  entries  were  false,  as  the  insur- 
ed knew,  and  were  made  for  the  purpose 
of  cheating  and  defrauding  plaintiff.  The 
goods  received  from  Wrather  &  Co.  were  of 
much  less  value  than  $4,903,  as  the  insured 
well  knew.  It  is  further  alleged  the  In- 
sured did  not  take  an  inventory  of  the  stock 
mentioned  in  the  policy  as  therein  provid- 
ed, but,  during  the  negotiation  for  a  settle- 
ment after  the  loss,  showed  defendant  an 
alleged  Inventory  claimed  to  have  been  tak- 
en Januray  2,  1905,  and  amounting  to  $8,- 
367,  which  alleged  inventory  was  false  as 
the  Insured  knew,  and  showed  a  stock  large- 
ly In  excesB  of  what  was  on  hand;  that 
after  the  fire  the  Insured  furnished  a  proof 
of  loss  In  which  they  knowingly  and  fraud- 
ulently stated  the  sound  value  of  the  stock 
of  merchandise  was  $10,910.52,  and  the  same 
was  a  total  loss;  that  this  false  statement 
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was  mad*  to  cheat  and  defraud  defendant 
The  answer  then  avers  the  Insured  violated 
the  conditions  of  the  policy  In  regard  to 
false  swearing  by  stating  In  the  verified 
proof  of  loss  the  value  of  the  merchandise 
on  band  at  the  time  of  the  fire  was  $10,- 
910.52,  and  including  in  the  total  a  purchase 
from  Wrather  ft  Co.,  to  the  amount  of  $4,- 
903,  when  they  well  knew  the  alleged  pur- 
chase was  much  less;  and  by  Including  in 
said  total  the  false  and  fraudulent  Inventory 
of  January  2,  1905,  showing  a  stock  on  hand 
of  $8,867,  these  false  and  fraudulent  repre- 
sentations and  oaths  are  charged  to  have 
avoided  the  policy.  The  answer  also  al- 
leged the  stock  on  hand  at.  the  time  of  the 
fire  was  greatly  in  excess  of  three-fourths  of 
the  value  of  the  property  destroyed.  The 
next  defense  set  up  Is  the  insured  had  oth- 
er insurance,  to  wit,  $800  in  the  Queen  In- 
surance Company  and  $3,500  in  the  Connect- 
icut Fire  Insurance  Company,  and  defend- 
ant never  had  consented  to  said  additional 
insurance.  Another  defense  alleged  is  fail- 
ure to  comply  with  the  policy  in  regard  to 
an  appraisement  after  the  loss.  Such  is  a 
summary  of  the  answer,  which  is  too  long 
to  be  fully  stated.  In  reply,  plaintiff  denied 
the  allegations  of  the  answer,  denied  any 
fraud,  misrepresentation,  or  deception  was 
practiced  by  F.  P.  Wrather  &  Co.,  or  any 
of  them;  denied  defendant  acted  in  good 
faith  In  regard  to  the  stipulation  for  an  ap- 
praisement and  arbitration,  and  averred  de- 
fendant undertook,  by  means  of  said  clause 
of  the  policy,  to  delay  plaintiff  In  the  col- 
lection of  the  demand.  At  the  conclusion  of 
the  testimony  defendant  requested  an  in- 
struction for  a  verdict  in  its  favor  and  one 
that  if  the  jury  believed  a  witness  in  the 
case  who  was  a  member  of  F.  P.  Wrather 
&  Co.  at  the  time  of  the  fire,  had  knowing- 
ly sworn  falsely  in  the  case  while  giving 
evidence  relating  to  the  insurance  and  the 
loss,  the  verdict  should  be  for  defendant. 
Both  those  requests  were  refused.  As  far 
as  appears  no  other  instructions  were  ask- 
ed. The  jury  returned  a  verdict  for  plain- 
tiff for  $1,500,  and  defendant  appealed. 

Barclay  &  Fauntleroy,  for  appellant  Con- 
ran  *  Gallivan,  for  respondent 

GOODS,  J.  (after  stating  the  facts  as 
above).  Some  of  the  defenses  set  up  in 
the  answer  were  unsupported  by  evidence, 
and,  if  there  was  evidence  to  support  the 
other  defenses,  it  was  not  presented  in  in- 
structions which  advised  the  jury  if  they 
found  the  facts  were 'so  and  so,  their  verdict 
should  be  for  defendant  The  evidence  was 
contradictory  as  to  the  value  of  the  stock  on 
hand  when  the  fire  occurred,  some  witnesses 
for  defendant  stating  it  was  worth  no  more 
than  $3,500  or  $4,000.  But  there  was  am- 
ple proof  for  plaintiff  the  goods  on  hand  at 
the  time  of  the  fire  were  worth  far  beyond 
those  estimates.    The  assignment  of  the 


policy  and  all  claim  under  It  was  duly  prov- 
ed as  alleged  in  the  petition,  and  a  proof  of 
loss  was  furnished  as  required.  The  agent 
of  defendant  who  wrote  the  policy  was  no- 
tified when  the  policy  was  Issued  of  other 
Insurance  on  the  property,  and  not  only 
did  he  make  no  objection  on  that  score,  but 
said  plaintiffs  were  entitled  to  carry  yet 
more  Insurance.  After  the  date  of  the  con- 
tract one  member  of  the  firm  of  F.  P.  Wra- 
ther &  Co.,  A.  A.  Williams,  sold  his  Interest 
to  the  other  members,  and  Webb,  defend- 
ant's agent  was  notified  of  the  fact  but 
neither  asserted  a  forfeiture  of  the  policy 
nor  even  objected  to  the  change  of  owner- 
ship. A  forfeiture  will  not  be  declared  on 
said  ground  after  loss.  Union  Trust  Co. 
v.  Ins.  Co.,  79  Mo.  App.  362;  Millls  v.  Ins. 
Co.,  95  Mo.  App.  211,  68  S.  W.  1066;  O'Brien 
v.  Ins.  Co.,  95  Mo.  App.  301,  68  S.  W.  976; 
Hamilton  v.  Ins.  Co.,  94  Mo.  353,  7  S.  W. 
261.  We  know  of  no  rule  of  law  which 
would  defeat  a  recovery  by  this  plaintiff 
as  assignee  of  the  policy,  because  a  person 
who  was  a  member  of  the  firm  of  F.  P. 
Wrather  Sc  Co.  at  the  time  of  the  fire,  may 
have  testified  falsely  on  the  witness  stand. 
The  stipulation  in  the  policy  that  it  should 
be  void  if  the  insured  misrepresented  or 
concealed  any  material  fact  or  circumstance, 
or  in  case  of  fraud  or  false  swearing  touch- 
ing a  matter  relating  to  the  insurance,  does 
not  embrace  the  instance  of  one  member 
of  the  firm  testifying  falsely  as  a  witness 
in  an  action,  especially  an  action  instituted 
by  an  assignee  of  the  policy.  To  so  hold 
would  place  the  rights  of  a  litigant  at  the 
mercy  of  an  unscrupulous  witness. 

As  regards  the  keeping  of  books  and  the 
taking  of  an  inventory,  the  evidence  for 
plaintiff  tends  to  prove  compliance  with  the 
policy.  They  kept  a  ledger  and  day  books, 
and  appear  to  have  kept  them  with  much 
detail.  An  invoice  was  taken  January  2, 
1905,  and  showed  some  $8,300  worth  of 
goods  on  hand.  There  was  also  an  inven- 
tory of  the  purchase  made  by  the  firm  from 
Wrather  &  Co.,  of  Oakton,  Ky.  Nothing 
was  wrong  about  this  matter  except  the 
purchase  really  amounted  to  $3,903.69,  but 
In  entering  it  on  the  ledger  of  P.  P.  Wrather 
&  Co.  It  was  posted  as  $4,903  by  mistake. 

A  great  deal  of  stress  Is  laid  on  the  fact 
that  the  firm  sometimes  sold  checks  or  cou- 
pon books  for  $5  and  upwards  to  customers, 
and,  when  these  customers  got  merchandise 
on  these  checks  or  coupons,  the  sales  were 
not  entered  on  the  books  of  the  firm.  The 
evidence  goes  to  show  the  sales  of  the 
checks  or  coupons  were  entered  at  the  time 
they  occurred.  It  is  out  of  the  question 
to  hold  plaintiff  should  have  been  nonsuited 
for  failure  to  keep  books  and  take  an  in- 
ventory, for  the  evidence  Inclines  very 
strongly  to  prove  these  conditions  were  ful- 
ly met  Page  after  page  of  sales  and  pur- 
chases shown  by  the  ledger  were  put  in 
evidence.  Defenses  based  on  these  matters, 
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as  on  others,  were  proper  subjects  of  hy- 
pothetical Instructions. 
The  judgment  is  affirmed.   All  concur. 


FIELDS  t.  QUEEN  INS.  CO. 

(St  Louis  Court  of  Appeals.   Missouri.  Tone 
a  £909.)  - 

Appeal  from  Circuit  Court.  Ste.  Genevieve 
County ;  Cbas.  A.  Killian,  Judge. 

Action  by  S.  M.  Fields  against  the  Queen 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Barclay  Sc  Fauntleroy,  for  appellant.  Con- 
ran  &  Gallivan,  for  respondent. 

GOODE,  J.  This  case  has  been  submitted  on 
the  same  briefs  and  facts  of  Fields,  etc.,  v.  Ger- 
man American  Ins.  Co.,  120  S.  W.  697,  and  for 
the  reasons  given  in  said  opinion  the  judgment 
in  this  one  will  be  affirmed.   All  concur. 


BLOOD  v.  SOVEREIGN  CAMP  W. 
O.  W.  et  al. 

(St  Louis  Court  of  Appeals.   Missouri.  June 
22,  1909.    Rehearing  Denied  July 
6,  1909.) 

1.  Action  (f  25*)— Nature  of  Proceeding — 
Legal  ob  Equitable— Action  on  Benefit 
Certificate. 

Where,  in  an  action  on  a  benefit  certifi- 
cate, the  insurance  company  shows  that  the 
beneficiary  has  been  changed,  and  tenders  the 
money  into  court,  and  the  new  beneficiary  inter- 
pleads for  the  fund,  and  takes  the  affirmative 
of  the  issue,  the  proceeding  is  one  in  equity. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  !  25.*] 

2.  Equity  ((  380*)— Submission  or  Issues  to 
Jury— Instructions. 

Where,  in  an  equity  suit,  the  court  submits 
the  issue  of  fact  to  a  jury,  requested  instruc- 
tions need  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  380.*] 

8.  Equity  (I  881*)  — Jubt  Trial  —  Conclu- 
siveness of  Verdict. 

Where,  in  an  equity  suit  the  issue  of  fact 

is  submitted  to  a  jury,  the  court  may  either 

adopt  or  reject  their  verdict. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 

Dig.  H  815-817;  Dec  Dig.  i  381.*] 

4.  Insurance  ({  819*)— Benefit  Certificate 
—Change  of  Beneficiaries— Sufficiency 
of  Evidence. 

In  an  action  on  a  benefit  certificate  by  the 
beneficiary  named  in  the  certificate,  in  which  a 
person  claiming  as  a  beneficiary  interpleads  for 
the  amount  of  insurance  paid  into  court,  evi- 
dence held  to  sustain  a  finding  that  the  change 
of  beneficiaries  was  made  when  testator  was  not 
in  possession  of  all  his  faculties,  and  procured 
through  undue  influence  of  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  819.*] 

6.  Pleading  (S  291*)— Execution  of  Writ- 
ten Instruments— Denial  Under  Oath. 
Where,  in  a  suit  on  a  benefit  certificate  by. 
the  named  beneficiary,  an  instrument  executed 
by  insured  changing  the  beneficiary  is  pleaded, 
the  execution  of  such  instrument  need  not  be 
denied  under  oath  under  Rev.  St.  1899,  |  746 
(Ann.  St.  1906,  p.  731),  requiring  the  party 


charged  with  the  execution  of  a  document  to  de- 
ny its  execution  under  oath. 

[Ed.  Note.— For  other  cases,  see  Pleading,. 
Cent.  Dig.  H  864-879 ;  Dec.  Dig.  i  29L*] 

6.  Pleading  (f  20*)— Alternative  Allega- 
tions. 

Under  Rev.  St  1899.  f  626  (Ann.  St  1906, 
p.  650),  providing  that  either  party  may  allege 
any  fact  in  the  alternative,  declaring  his  be- 
lief in  the  one  or  the  other  and  his  Ignorance 
whether  it  be  one  or  the  other,  it  is  proper  in 
an  action  on  a  benefit  certificate  in  which  an> 
instrument  is  shown  changing  the  beneficiary  to 
aver  that  the  instrument  was  never  executed  by 
the  insured,  or  that  it  was  executed  by  him  un- 
der undue  influence. 

[Ed.  Note.— For  other  cases,  see  Pleading,. 
Dec.  Dig.  !  20.*] 

7.  Pleading  (J  369*)— Alternative  Allega- 
tions— Election. 

Where,  in  a  suit  on  a  benefit  certificate, 
the  petition  is  in  the  alternative,^  to  the  exe- 
cution of  an  instrument  changing  the  benefi- 
ciary, a  motion  to  elect  comes  too  Tate  after  the 
answer  has  been  on  file  for  some  time,  and  the 
case  is  called  for  trial. 

[Ed.  Note.— For  other  cases,  aee  Pleading, 
Dec.  Dig.  |  369.*] 

8.  Witnesses  (J  144*)— Competency— Trans- 
actions with  Decedent. 

Under  Rev.  St  1899,  |  4652  (Ann.  St 
1906,  p.  2520),  providing  that,  where  one  of 
the  original  parties  to  a  contract  or  cause  of 
action  is  dead,  the  other  party  is  not  a  com- 
tent  witness,  a  person  named  as  a  beneficiary 
an  instrument  changing  beneficiaries,  pur- 
ported to  be  executed  by  insured,  is  not  a  com- 
petent witness  in  a  suit  involving  the  validity 
of  such  instrument 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  |  144.*] 

9.  Appeal  and  Error  ({  1009*)— Review- 
Equity— Conclusiveness  of  Finding. 

Though  in  an  equity  case  the  finding  of  s> 
ury  and  judge  are  not  binding  on  the  appel- 
ate court,  it  is  always  persuasive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  Dig.  | 
1009.*] 

Appeal  from  Circuit  Court,  Greene  County  ;. 
Geo.  E.  Pepperdlne,  Special  Judge. 

Action  on  a  benefit  certificate  by  Alice  M. 
Blood  against  the  Sovereign  Camp,  Woodmen, 
of  the  World,  in  which  defendant  interplead- 
ed Ira  A.  Blood.  From  a  judgment  for  plain- 
tiff, Ira  A.  Blood  appeals.  Affirmed. 

The  plaintiff,  Alice  M.  Blood,  filed  her  peti- 
tion In  the  circuit  court  of  Greene  county 
against  the  Sovereign  Camp  of  the  Woodmen, 
of  the  World,  in  which  petition  she  avers  that 
on  the  12th  of  January,  1895,  the  Sovereign. 
Camp  issued  to  Charles  C.  Blood,  then  a  resi- 
dent of  Springfield,  in  this  state.  Its  benefi- 
ciary certificate  for  the  sum  of  $2,000,  the- 
benefit  payable  at  his  death  to  Alice  M.  Blood, 
plaintiff  herein,  designated  In  said  certificate- 
as  his  wife,  averring  that  Charles  C.  Blood) 
during  his  lifetime  had  paid  up  all  assess- 
ments and  dues  chargeable  against  him,  and, 
being  In  good  standing,  died  on  the  16th  of 
April,  1906,  the  certificate  then  being  In  full 
force;  that  proofs  of  the  death  of  Charles 
C.  Blood  had  been  properly  executed  and  for- 
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■warded  to  the  officers  of  the  Sovereign  Camp ; 
that  thereby  the  sum  of  $2,000  became  due  to 
plaintiff,  but  that  tbe  same  had  not  been 
paid,  although  demanded.  Judgment  Is  pray- 
ed for  the  $2,000  and  costs.  The  defendant 
Sovereign  Camp  appeared  and  answered,  ad- 
mitting all  the  allegations  In  the  petition,  ex- 
cept that  the  certificate  set  out  by  plaintiff 
Is  a  true  copy  of  the  benefit  certificate  held  by 
Charles  C  Blood  at  the  time  of  his  death. 
Setting  up  the  right  of  a  member  under  tbe 
by-laws  of  the  organization  to  change  tbe 
designation  of  the  beneficiary,  the  answer  of 
the  Sovereign  Camp  avers:  That  on  the  6th 
■of  March,  1906,  Charles  C.  Blood  Indorsed  a 
request  upon  the  back  of  the  certificate  that 
it  be  changed  from  bis  wife,  Alice  M.  Blood, 
to  his  brother,  Ira  A.  Blood,  whereupon  a 
new  certificate  was  issued  to  him  by  the  Sov- 
ereign Camp,  in  which  new  certificate  Ira  A. 
Blood  was  designated  as  beneficiary,  the  new 
certificate  being  issued  on  tbe  22d  of  March, 
1906.  That  the  Sovereign  Camp  had  received 
proper  proofs  of  the  death  of  Charles  C. 
Blood  as  having  occurred  on  the  16th  of 
April,  1906,  and  were  about  to  approve  the 
evidence  of  death  and  pay  the  $2,000  to  Ira 
A  Blood  as  the  beneficiary  named  in  tbe 
last-mentioned  beneficiary  certificate,  when 
they  received  notice  from  plaintiff  contesting 
the  validity  of  the  change  of  beneficiary,  aver- 
ring that,  when  the  change  was  made,  Charles 
C.  Blood  was  non  compos  mentis,  and  that 
the  change  was  made  under  the  undue  in- 
fluence of  his  brother,  and  was  void.  Aver- 
ring Its  liability  under  the  certificate,  and 
its  willingness  to  pay  the  amount  to  whoever 
Is  entitled  to  It,  the  Sovereign  Camp  tenders 
the  money  into  court,  and  asks  that  the  plain- 
tiff and  Ira  A.  Blood  be  required  to  inter- 
plead. The  court  directed  the  $2,000  to  be  de- 
posited with  the  clerk,  and  discharged  defend- 
ant Sovereign  Camp,  with  its  costs.  It  was 
also  ordered  that  Ira  A.  Blood  be  served  with 
process,  directing  him  to  appear  and  inter- 
plead for  the  fund.  On  June  11, 1907,  Ira  A. 
Blood  appeared  and  filed  his  lnterplea,  claim- 
ing the  money,  averring  he  Is  the  brother  of 
the  deceased,  Charles  C.  Blood,  and  that  the 
certificate  of  membership  was  issued  to 
Charles  C.  Blood  on  the  12th  of  January, 
1905,  by  which  the  $2,000  was  payable  at  the 
death  of  Charles  to  his  wife,  Alice  M.  Blood ; 
that,  In  pursuance  of  the  power  vested  in  him 
so  to  do,  Charles  C.  Blood  on  the  6th  of 
March,  1906,  had  changed  the  designation  of 
his  beneficiary,  surrendered  his  old  certificate, 
and  had  a  new  one  issued  to  him  for  the  same 
amount,  payable  to  Ira  A.  Blood,  therein  de- 
clared and  designated  as  his  brother,  and  that 
thereby  Charles  had  canceled  the  former  cer- 
tificate; that  Charles  died  on  the  16th  of 
April,  1906;  that  Ira  A.  Blood  Is  his  brother, 
and  that  be  Is  entitled  to  the  $2,000,  which 
the  Sovereign  Camp  owes  him  by  virtue  of 
tbe  certificate,  and,  denying  each  and  every 
other  allegation  In  the  plaintiff's  petition, 


prays  Judgment  for  the  sum  of  $2,000  and  for 
costs. 

On  June  21,  1907,  plaintiff  answered  this 
plea,  In  which  answer  she  sets  up:  That 
after  the  Issue  and  delivery  of  the  certificate 
to  Charles  C.  Blood,  In  which  she  was  desig- 
nated as  the  beneficiary,  Charles  C.  Blood, 
by  reason  of  an  Incurable  ailment  known  as 
Bright's  disease,  and  other  diseases,  not  only 
became  infirm  and  helpless  in  body,  but  his 
mind  was  so  enfeebled  and  Impaired  as  to 
render  him  unfit  for  the  transaction  of  any 
business  and  wholly  incapable  of  making  a 
valid  change,  transfer,  or  assignment  of  said 
certificate,  and  that  he  remained  so  until  the 
day  of  his  death.  That,  while  be  was  in 
this  feeble  and  infirm  state  of  mind  and  body, 
the  defendant  and  certain  other  parties  nam- 
ed became  Inmates  of  the  household  of 
Charles  C.  Blood,  and  to  the  exclusion  of 
plaintiff,  his  wife,  and  against  her  win,  took 
full  charge  and  control  of  the  business  affairs 
and  of  the  nursing  of  said  Charles  C.  Blood, 
and  that  Ira  A.  Blood,  gaining  the  confidence 
and  trust  of  his  brother,  fraudulently  com- 
bined and  conspired  with  the  parties  named 
to  deprive  plaintiff  of  her  rights  as  the  wire 
of  Charles  C  Blood,  and  to  cheat  and  defraud 
her  of  all  rights  In  his  property,  among  other 
things  to  deprive  her  of  the  benefits  of  the 
certificate  so  issued  on  the  12th  of  January, 
1896,  in  her  favor,  and  that,  while  he  was 
in  the  enfeebled  condition  aforesaid,  they 
bad  induced  Charles  C.  Blood,  either  through 
fraud,  misrepresentation,  covin,  deceit,  and 
undue  influence  of  said  Ira  A.  Blood  and  his 
co-conspirators,  to  sign  a  paper  purporting  to 
be  an  Indorsement  of  the  change  of.  benefi- 
ciary from  plaintiff  to  and  In  favor  of  Ira, 
or,  in  the  alternative,  that  the  pretended  sig- 
nature of  Charles  C.  Blood  to  the  change  of 
beneficiary  is  not  In  fact  and  in  truth  his 
signature,  was  not  signed  by  him  or  any  one 
for  him  or  any  one  thereto  authorized  by 
him,  but  was  affixed  by  some  person  unknown 
to  plaintiff,  and  In  furtherance  of  the  com- 
mon design  to  wrong,  cheat,  and  defraud  her. 
Wherefore  plaintiff  avers  that  on  this  state 
of  facts  either  said  Charles  C.  Blood  was  un- 
duly Influenced  and  through  fraud,  misrepre- 
sentation, covin,  and  deceit  Induced  to  sign 
tbe  paper,  or  that  the  pretended  signature 
Is  not  the  signature  of  said  Charles  C.  Blood, 
the  plaintiff  averring  that  she  Is  Ignorant 
whether  It  Is  one  or  the  other,  but  declaring 
that  the  alleged  new  certificate  and  change  of 
beneficiary  is  invalid  and  void  and  of  no 
effect,  wherefore  she  asks  judgment 

By  stipulation  of  all  the  parties  the  Hon- 
orable Geo.  E.  Pepperdlne  was  selected  to 
act  as  special  judge  to  try  the  case;  this 
being  done  to  avoid  a  change  of  venue,  the 
circuit  judge  having  disqualified  hltnself. 
The  case  was  called  for  trial  before  Mr.  Pep- 
perdlne November  1, 1907,  In  the  circuit  court 
of  Greene  county,  whereupon  the  interplead- 
er, Ira  A  Blood,  filed  a  motion  praying  the 
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court  to  compel  plaintiff  to  elect  upon  which 
of  the  alternative  pleas  set  np  in  her  answer 
she  would  stand.  The  motion  was  overruled. 
Interpleader  excepting,  whereupon  he  filed 
his  motion  and  prayer  for  judgment  on  the 
pleadings,  claiming  that  on  the  pleadings  the 
genuineness  of  the  signature  of  the  deceased 
is  admitted,  the  execution  of  the  assignment 
or  change  of  beneficiary  not  being  denied  un- 
der oath  by  plaintiff,  and  also  claiming  that 
the  plea  of  undue  Influence  is  insufficient  in 
law.  This  was  also  overruled,  Interpleader 
excepting.  Both  parties  announcing  ready  for 
trial,  a  jury  appears  to  have  been  called, 
although  this  does  not  clearly  appear.  The 
interpleader,  however,  protested  against  trial 
by  jury,  and  demanded  that  the  cause  be 
tried  by  the  court.  This  was  overruled.  No 
exception  appears  to  have  been  saved  to  the 
action  of  the  court  in  overruling  the  protest 
The  Interpleader  thereupon  requested  that  he 
be  allowed  the  opening  and  closing  "as  under 
the  pleadings  and  rulings  of  the  court  the 
burden  was  upon  him."  The  court  acceded 
to  this,  whereupon  the  Interpleader  prayed 
the  court  for  judgment  on  the  pleadings  on 
the  issue  of  the  genuineness  of  the  signature 
of  Charles  C.  Blood,  deceased,  to  the  assign- 
ment under  which  Interpleader  claims,  and 
be  prayed  the  court  to  declare  that  no  evi- 
dence was  necessary  on  behalf  of  the  inter- 
pleader to  prove  the  genuineness  of  such  as- 
signment because  the  answer  of  plaintiff  to 
the  cross-petition  of  interpleader  setting  up 
said  assignment  was  not  verified  by  affidavit. 
The  motion  was  overruled,  the  interpleader 
excepting,  whereupon  the  interpleader  offered 
in  evidence  and  read  the  copy  of  the  benefit 
certificate  of  date  22d  of  March,  1906,  in 
which  the  Interpleader,  Ira  A.  Blood,  was 
designated  as  the  beneficiary.  He  then  of- 
fered the  original  beneficiary  certificate  of 
date  January  12,  1895,  in  which  Alice  M. 
Blood,  plaintiff,  was  designated  as  the  ben- 
eficiary, and  also  the  indorsement  on  the 
back  thereof,  purporting  to  change  from  Alice 
to  Ira  A.  Blood  as  beneficiary.  Objection  be- 
ing made  by  the  plaintiff  until  proof  was 
made  of  the  genuineness  of  the  signature  of 
Charles  C.  Blood,  the  court  ruled  that,  the 
signature  being  denied,  before  the  document 
can  be  admitted  in  evidence,  there  must  be 
some  testimony  of  the  genuineness  of  it 
Whereupon  the  interpleader  offered  portions 
of  depositions  6f  certain  witnesses,  who  tes- 
tified to  their  knowledge  of  the  handwriting 
of  Charles  C.  Blood,  and  that  to  the  best  of 
their  knowledge  and  belief  the  signature, 
"Charles  C  Blood,'*  on  this  assignment  or 
change  of  beneficiary,  was  in  his  handwrit- 
ing. Whereupon  the  beneficiary  certificate  of 
the  12th  of  January,  1893,  with  the  indorse- 
ment on  the  back  of  It  changing  the  bene- 
ficiary, was  again  offered.  The  abstract  pro- 
ceeds to  state  that  "thereupon  plaintiff  offer- 
ed evidence  In  support  of  her  issues,"  and  the 
interpleader  thereupon  objected  to  the  intro- 


duction of  any  evidence  on  her  behalf,  be- 
cause under  the  pleadings  and  the  evidence 
the  interpleader  is  entitled  to  a  verdict,  and 
because,  under  the  pleadings,  the  assignment 
stood  confessed,  as  issue  was  not  tendered  by 
answer  or  replication  verified  by  affidavit 
and  because,  under  the  pleadings,  no  evidence 
is  admissible  to  gainsay  the  genuineness  of 
the  assignment,  and  because  the  defenses  set 
up  to  said  assignment  are  inconsistent  and, 
If  not  inconsistent  the  facts  pleaded  are 
so  vague  and  indefinite  as  not  to  tender  an 
issue.  These  objections  were  overruled  by 
the  court  and  the  plaintiff  thereupon  pro- 
ceeded with  her  testimony,  which  was  fol- 
lowed by  the  testimony  of  the  interpleader 
and  by  testimony  in  rebuttal  by  the  plaintiff. 

It  will  serve  no  useful  purpose  to  set  out 
this  testimony  in  detail.  It  is  sufficient  to 
say  that  there  was  testimony  pro  and  con 
as  to  the  genuineness  of  the  signature  of 
Charles  C.  Blood  affixed  to  the  indorsement 
changing  the  beneficiary.  There  was  also 
testimony  as  to  the  condition  of  mind  of 
Charles  0.  Blood  at  the  time  he  made  the 
change  and  immediately  preceding  his  death, 
and  as  to  his  character,  his  relations  with 
his  family,  etc.  There  was  evidence  tending 
to  show  that  Charles  C.  Blood  was  married 
at  Blddeford,  Me.,  some  time  prior  to  1NS3, 
to  the  plaintiff,  Alice  M.  Blood,  and  that  they 
had  removed  from  there  to  Springfield,  Mo., 
about  1883.  About  six  months  before  his 
death  Charles  C.  Blood  went  to  California 
on  account  of  falling  health.  There  is  evi- 
dence in  the  case  tending  to  prove  that  while 
in  California,  and  shortly  before  his  death, 
Charles  C.  Blood  had  denied  the  marriage, 
but  the  evidence  is  overwhelming  that  from 
the  date  of  the  arrival  of  the  parties  at 
Springfield  in  1883  he  and  plaintiff  had 
lived  together  as  husband  and  wife,  had  been 
recognised  by  their  friends  and  associates  as 
occupying  that  relation  to  each  other,  that 
Charles  O.  Blood  had  invariably  spoken  of 
plaintiff  as  his  wife,  and  that  until  he  made 
a  declaration  to  the  contrary  in  California, 
and  very  shortly  before  his  death,  as  it  is 
claimed  by  a  witness  on  behalf  of  the  inter- 
pleader, a  doctor  who  attended  Charles  C. 
Blood  in  his  last  illness,  bein£  the  principal 
witness  to  this  effect  no  question  had  ever 
been  raised  by  him  or  any  one  else  as  to  the 
fact  of  the  marriage.  No  children  were  ever 
born  of  the  marriage,  but  a  daughter  of  Mrs. 
Blood  by  a  former  marriage  had  lived  with 
them  and  had  been  raised  as  a  daughter  all 
the  years  of  their  residence  in  Springfield, 
and  she  accompanied  her  mother  and  father 
to  California  There  was  also  a  boy  named 
Charlie  and  a  little  girl  called  "footsie,"  the 
former  15  years  of  age  and  the  latter  6  yean, 
both  going  by  the  name  of  Blood,  but  who 
were  apparently  not  children  by  legal  adop- 
tion. The  testimony  is  overwhelming  to  the 
effect  that  Charles  C.  Blood  was  a  man  of 
good  habits,  of  few  words,  of  fine  character, 
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and  very  fond  of  his  family,  and  that  they 
were  devoted  to  him.  He  was  a  traveling 
salesman,  and  made  trips  throughout  south- 
west Missouri.  Be  treated  Ida,  the  daughter 
of  his  wife,  as  his  own  daughter,  dressed 
her  well,  educated  her,  was  very  affectionate 
in  his  treatment  of  her,  and,  as  one  of  the 
witnesses  said,  "be  was  always  lovely  to 
Mrs.  Blood."  She  was  a  fine  housekeeper, 
"bad  never  lived  by  a  better  one  and  had  liv- 
ed by  several,"  said  the  witness,  was  a  very 
devoted  woman  to  her  home  ever  since  she 
had  known  the  family,  and  this  witness  tes- 
tified that  she  had  seen  Mr.  and  Mrs.  Blood 
very  much  together.  In  point  of  fact  the 
testimony  of  the  witnesses,  residents  of 
Springfield  and  among  the  welj-known  and 
reputable  citizens  of  that  city,  was  all  to 
this  effect,  and  tended  to  prove  that  plain- 
tiff was  a  very  active  charity  worker  at 
Springfield.  When  about  to  go  to  Califor- 
nia on  account  of  his  health  in  the  latter 
part  of  1905,  Charles  a  Blood,  according  to 
one  of  the  witnesses,  expressed  much  regret 
at  having  to  move.  Re  said  be  was  very 
sorry  to  go ;  that  his  friends  were  in  Spring- 
field and  his  family's  friends  were  there,  but 
that  on  the  consideration  that  it  might  im- 
prove his  health  he  intended  to  go,  but  dis- 
liked very  much  to  take  his  family  among 
strangers;  that,  if  anything  happened  to 
him  and  he  should  not  live,  his  family  would 
be  left  among  strangers,  and  he  would  regret 
that  very  much.  When  be  went  to  Califor- 
nia some  six  months  before  his  death,  be 
was  a  very  sick  man.  It  was  In  evidence 
on  the  part  of  the  interpleader  that  two  of 
his  brothers  and  a  sister  bad  joined  him 
there,  one  brother  living  there,  the  brother 
Ira,  the  Interpleader,  and  sister  coming  out, 
on  hearing  of  his  Illness,  from  their  home 
In  Massachusetts.  According  to  the  testimony 
Introduced  on  the  part  of  the  interpleader, 
there  was  a  good  deal  of  bad  feeling  and  dis- 
sension between  Mrs.  Blood  and  ber  daughter 
on  one  side  and  these  relatives  on  the  other, 
and  finally  the  daughter  came  back  to  Mis- 
souri, and  very  shortly  afterwards  ber 
father  died,  having  by  a  will  and  codicil  to 
that  will  which  he  made  practically  placed 
all  of  his  affairs  and  property  in  the  hands 
of  the  interpleader,  committing  to  his  un- 
controlled discretion  all  provision  for  his 
wife  and  family,  and  also  assigning  to  him 
absolutely,  as  it  is  claimed,  the  certificate  of 
membership  In  controversy.  The  will  naming 
the  interpleader  as  executor  left  to  him  all 
the  estate  in  trust,  to  collect  and  receive  the 
rents  and  profits  and  pay  the  same  to  Alice 
and  Charles  A.  "at  such  times  and  In  such 
amounts  as  shall  to  my  said  executor  seem 
best  for  their  proper  support  and  mainte- 
nance during  the  terms  of  their  natural 
lives,"  and,  upon  the  death  of  said  Alice  and 
Charles,  all  of  the  estate  to  go  to  and  be 
distributed  among  the  testator's  nearest  blood 
relatives,  share  and  share  alike.  The  will 


is  dated  February  17,  1906.  In  a  codicil  dat- 
ed March  80,  1006,  be  declares  that  Charles 
A.  Blood  Is  neither  his  own  son  nor  his 
adopted  son  nor  any  blood  relation  of  his; 
that  in  the  event  that  Charles  shall  develop 
bad  habits,  or  become  idle  or  worthless,  or 
In  the  best  Judgment  of  his  executor,  Ira, 
shall  become  no  longer  worthy  of  bis  bounty, 
said  executor  shall  either  diminish  or  dis- 
continue the  payment  to  him  of  any  part  of 
the  rents  and  profits  of  his  estate.  "Having 
perfect  confidence  in  my  said  executor,  Ira  A. 
Blood,  I  leave  it  entirely  discretionary  with 
him  whether  to  diminish  or  cease  altogether 
said  payments  to  said  Charles  A.  Blood." 
By  another  item  of  this  codicil  it  is  set  out 
that,  should  the  trust  created  by  bis  last  will 
and  testament  in  behalf  of  "Allle"  and 
Charles  Blood  fail  or  be  declared  by  any 
court  to  be  illegal  and  void,  "then  and  in  that 
event  I  give,  devise  and  bequeath  unto  said 
Allle  Blood  whatever  portion  of  my  said  es- 
tate she  might  prove  herself  entitled  to  re- 
ceive under  the  law  in  the  event  of  my  hav- 
ing died  Intestate.  All  the  rest,  residue  and 
remainder  of  my  said  estate  I  give,  devise 
and  bequeath  to  my  brother  and  sister  share 
and  share  alike."  "Allle"  is  Mrs.  Alice  Blood, 
the  plaintiff.  He  confirms  the  appointment 
of  his  brother  Ira  as  executor  without  bond. 

In  the  preamble  to  the  will,  after  stating 
that  testator  is  over  the  age  of  18  years,  and 
of  sound  and  disposing  mind  and  memory, 
it  is  recited:  "And  not  acting  under  undue 
Influence,  fraud,  menace  or  duress  of  any 
kind  or  character  whatsoever,  do  make,  pub- 
lish and  declare  this  to  be  my  last  will,"  etc. 
The  will  and  the  codicils  were  offered  and 
read  hi  evidence  by  the  interpleader,  who 
also  read  the  deposition  of  an  attorney  nam- 
ed Stearns,  who  deposed  that  be  had  pre- 
pared the  will  and  codicil  at  the  request  of 
Charles  C.  Blood.  On  cross-examination  he 
deposed  that,  as  he  recollected  it,  Ira  A. 
Blood  brought  him  written  directions  for  the 
will  and  codicils,  giving  In  brief  outline  the 
disposition  Charles  C.  Blood  wanted  to  make 
of  his  property.  "This  memorandum,  as  I 
recollect  it,  was  in  the  handwriting  or 
Charles  C.  Blood.  I  do  not  know  where  the 
memorandum  now  is,  and  my  Impression  is 
I  destroyed  It  after  drawing  up  the  will. 
The  will  was  taken  up  to  and  discussed  with 
Charles  O.  Blood,  and,  having  met  with  his 
approval,  I  no  longer  kept  the  memoran- 
dum. When  I  took  the  will  to  Mr.  Charles 
Blood.  Mr.  Ira  Blood  was  present  part  of 
the  time.  He  was  in  and  out  of  the  room. 
My  recollection  is  that  Ira  Blood  told  me 
what  Cbarles  O.  Blood  wanted  to  have  put 
in  the  codicil.  After  writing  of  codicil,  I 
did  not  deliver  will  to  Charles  C.  Blood  per- 
sonally. I  do  not  now  recollect  whether  I 
gave  it  to  Mr.  Ira  Blood  or  to  one  of  the 
doctors  in  attendance.  I  cannot  be  positive, 
except  that  I  did  not  deliver  it  to  Mr. 
Charles  Blood."    The  Indorsement  on  the 
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Prior  to  that  cannot  say  be  ever  saw  it 
Charles  c.  Blood  never  mentioned  It  to  him; 
would  not  say  that  Ira  had  not;  has  no  pres- 
ent recollection  of  It.  The  codicil  to  the 
will  Is  witnessed  by  two  physicians,  one  of 
them  being  the  one  heretofore  referred  to 
as  testifying  to  the  troubles  between  the 
members  of  the  family  while  at  San  Diego, 
Cal.,  where  Charles  C.  died.  We  will  here 
remark  that,  reading  the  deposition  of  this 
physician,  we  cannot  but  regard  his  testimo- 
ny with  grave  suspicion.  His  bias  against 
plaintiff  and  for  the  interpleader,  his  ap- 
parently volunteer  statements  of  matters 
that  could  only  have  come  to  his  knowledge 
through  his  professional  relations  to  the  de- 
ceased, are  so  manifest  that  we  are  com- 
pelled to  say  that  it  has  destroyed  all  our 
confidence  In  him  as  a  witness.  By  his  own 
testimony  he  appears  as  a  fomenter  of  strife. 

The  evidence  of  many  witnesses  who  tes- 
tified to  their  familiarity  with  the  writing 
of  Charles  C.  Blood  was  to  the  effect  that 
the  signature  purporting  to  be  his  to  the 
change  of  the  beneficiary  was,  to  the  best 
of  their  knowledge  and  belief,  not  his.  His 
adopted  daughter  testified  very  positively 
that  it  was  not  his  writing.  Nearly  as  many 
testified  in  support  of  the  genuineness  of 
the  signatures.  The  originals  of  several  of 
the  papers  which  were  Introduced,  to  which 
the  signatures  of  Charles  C.  Blood  are  affix- 
ed, as  well  as  the  original  of  the  certificate 
and  its  indorsements,  have  been  sent  up  to 
lis,  but  we  will  not  undertake  as  experts  to 
pass  on  the  question  of  the  genuineness  of 
signatures,  even  in  a  case  in  equity  when 
the  determination  of  the  evidence  is  before 
us.  That  Charles  C.  Blood,  in  the  last  few 
months  of  his  life  was  In  very  great  pain 
and  suffering  and  seriously  ill  is  clear  from 
the  testimony,  and  that  at  times  be  was  un- 
der the  Influence  of  narcotics,  and  at  times 
lost  control  of  his  mental  faculties,  is  in 
■evidence.  All  the  witnesses  for  interplead- 
er who  were  with  him  in  San  Diego,  how- 
ever, testify  that  his  mind  was  unimpaired. 
He  died  very  suddenly.  As  before  observed, 
it  will  serve  no  useful  purpose  to  set  the 
-evidence  out  in  detail.  The  testimony  taken 
in  one  case  of  this  kiod  is  of  very  little  serv- 
ice In  guiding  courts  or  counsel  in  the  con- 
duct of  another  case,  and,  when  that  serv- 
ice cannot  be  accomplished,  Its  narration 
is  a  mere  loading  of  the  records  and  of  the 
reports. 

At  the  conclusion  of  all  the  testimony  in 
the  case,  counsel  for  plaintiff  asked  that 
specific  questions  be  propounded  to  the  jury 
which  they  should  be  required  to  answer. 
The  court  declining  to  give  them,  plaintiff 
and  interpleader  requested  instructions  to 
the  jury,  all  of  which  the  court  declined  to 
.give.  At  the  conclusion  of  the  trial  the  ju- 


luierpienuer,  ira  A.  joiuou.  lue  CDun  re- 
ceived this  verdict,  and  the  judgment  or  de- 
cree of  the  court,  after  reciting  It,  proceeds: 
"Which  verdict  and  findings  of  the  jury  the 
court  doth  here  now  adopt,  and  doth  find 
that  C.  G.  Blood  did  not  change  the  bene- 
ficiary under  certificate  of  membership  No. 
4877,  Mo.,  Issued  by  Sovereign  Camp,  Wood- 
men of  the  World,  January  12,  1895,  as  al- 
leged by  interpleader;  that  the  said  C.  C 
Blood  la  dead;  and  that  the  plaintiff,  Alice 
M.  Blood,  is  entitled  to  the  benefits  of  sa<4 
certificate."  The  court  therefore  rendered 
judgment  im  favor  of  plaintiff  for  the  $2,000, 
and  directed  that  that  amount  which  bad 
been  paid  over  to  the  clerk  by  the  Sovereign 
Camp  be  paid  over  to  her.  Motions  for 
new  trial  and  in  arrest  were  filed,  overruled, 
exceptions  saved,  an  appeal  prayed  for,  and 
the  cause  is  here  on  that  appeal. 

Rowell,  Clay,  Delaney  &  Delaney,  for  ap- 
pellant Frank  B.  Williams  and  Matthew 
H.  Gait  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facto 
as  above).  We  have  set  out  as  well  as  we 
deemed  necessary  the  testimony  in  the  case 
and  the  proceedings  In  it  It  will  be  observ- 
ed that  it  was  a  vigorously  fought  contest 
and  that  every  point  that  the  ingenuity  of 
counsel  could  suggest  has  been  advanced 
by  the  learned  and  able  counsel  for  the  In- 
terpleader. We  are  compelled,  however,  to 
hold  that  the  position  of  that  counsel  Is  un- 
tenable. This  was  a  proceeding  In  equity. 
Beyond  any  controversy  it  was  an  inter- 
pleader for  a  fund  deposited  in  court  in 
which  the  interpleader  asked  affirmative  re- 
lief. Lincoln  Trust  Company  v.  Nathan, 
175  Mo.  32,  loc.  dt  41,  42,  74  S.  W.  1007; 
Shaffer  v.  Detle,  191  Mo.  377,  loc.  dt  3SS, 
90  S.  W.  131.  This  case  also  disposes  of 
the  necessity  or  propriety  of  any  considera- 
tion of  the  ruling  of  the  trial  judge  in  re- 
fusing all  instructions  asked.  See,  also. 
Bank.  v.  Nichols.  202  Mo.  309,  loc.  dt  319. 
100  S.  W.  613.  The  issues  of  fact  involved 
in  it  were  to  be  tried  by  the  court  but  it 
was  within  the  power  of  the  court  to  take 
the  verdict  of  the  jury  for  his  guidance,  and 
it  then  was  within  his  power,  as  it  is  with- 
in ours,  to  adopt  or  reject  that  verdict 
Waddlngton  v.  Lane,  202  Mo.  387,  loc  clt 
416,  100  S.  W.  1139;  Bick  v.  Williams,  181 
Mo.  528,  loc.  clt.  529,  80  S.  W.  885.  The 
learned  member  of  the  bar  who  tried  this 
case  adopted  as  his  finding  that  of  the  jury 
which  he  bad  caused  to  be  impaneled  and 
which,  with  him,  heard  all  of  the  testimony 
in  the  case.  That  evidence,  It  must  be  ad- 
mitted, Is  conflicting,  but  In  a  case  of  this 
kind  the  onus  was  on  the  interpleader  on 
every  issue  involved,  and  his  counsel,  rec- 
ognizing this,  claimed  and  was  granted  the 


brother  was  enfeebled  In  mind  and  body. 
He  was  In  a  condition  in  both  these  respects 
that  rendered  him  peculiarly  susceptible  to 
the  Influence  of  another.  The  Interpleader 
was  constantly  with  him.  Under  the  facts 
In  evidence,  it  is  clear  that  In  the  brief 
period  of  his  residence  in  California  Charles 
C.  Blood  changed  the  habits  and  affections 
and  even  ideas  of  a  lifetime.  He  turned 
from  his  wife  and  his  adopted  daughter  to 
a  comparative  stranger,  although  a  brother 
by  blood,  and  not  only  practically  committed 
his  whole  fortune  and  the  wellbeing  of  his 
wife  and  of  his  family  to  this  brother  in 
the  guise  of  a  trust  that  made  the  trustee 
absolute  and  responsible  to  no  one,  remain- 
der and  reversion  in  Ira  and  a  brother  and 
sister,  but  assigned  to  Ira,  as  it  is  claimed, 
the  $2,000  evidenced  In  this  benefit  certifi- 
cate absolutely.  He  had  taken  out  this 
benefit  certificate  more  than  12  years  be- 
fore, and  had  carried  it  through  all  these 
years  for  the  benefit  of  plaintiff,  who  in 
his  years  of  struggle  and  poverty  stood  by 
and  was  his  faithful  helpmate.  This  is 
the  same  person  that  he  is  now  said  to  have 
referred  to  as  "that  woman,"  and  whom  It 
is  now  pretended  he  repudiated  in  his  last 
days,  after  having  lived  with  her  and  in- 
troduced her  and  treated  her  as  a  respected 
and  beloved  wife  certainly  since  1883,  as 
shown  by  the  undisputed  testimony  of  every 
witness  In  the  case.  He  had  not  so  far  as 
disclosed  by  the  testimony  lived  in  his  birth- 
place In  Massachusetts,  where  this  brother, 
who  was  the  beneficiary  had  resided,  for 
many  years.  There  is  no  evidence  in  the 
case  to  show  that  even  the  ordinary  broth- 
erly relations  had  been  kept  up  between 
them  in  the  interval.  Yet  this  brother  and 
another  one  and  a  sister  appear  at  his  bed- 
side in  the  last  months  of  his  existence,  and 
In  a  strange  land,  and  at  once  an  utterly 
new  element  interposes  between  this  man 
and  his  wife  and  the  daughter,  and  they 
are  driven  from  his  home  and  his  heart 
and  the  substance  which  the  wife  had  con- 
tributed to  the  collection  of  diverted  from 
them  into  the  hands  of  this  comparative 
stranger.  It  would  require  strong  evidence 
on  the  part  of  the  person  claiming  prop- 
erty under  such  circumstances  to  establish 
that  claim,  and  we  do  not  think  that  it  has 
been  done  in  this  case.  Under  such  a  state 
of  facts,  we  cannot  believe  that  the  act  of 
Charles  C.  Blood  In  changing  the  benefi- 
ciary in  this  certificate  was  the  act  of  a 
sane  man — of  a  man  in  possession  of  his 
faculties  and  in  norma]  mental  condition. 
This  change  under  the  facta  in  evidence 
speaks  for  itself  as  against  its  being  the 


interpleader  at  the  trial  and  in  their  1 
counsel  have  strangely  misconceived  the 
when  they  argue  with  great  persistency 
the  execution  of  the  assignment  or  ch 
In  the  beneficiary  by  Charles  C.  Blood  sb 
have  been  denied  under  oath.  Charle 
Blood  was  not  the  one  who  was  denying 
execution  of  It  The  statute  (section  740, 
St  1809  [Ann.  St  1906,  p.  731])  only  reqi 
the  party  charged  with  the  execution  < 
document  to  deny  Its  execution  under  o 
That  was  not  this  case.   We  are  somen 
surprised  that  as  learned  counsel  she 
have  fallen  into  such  an  error.  Furtl 
more,  the  answer  to  the  interpleader  wl 
the  plaintiff  interposed  did  not  contain 
consistent  averments,  the  proof  of  one 
which  disproved  the  other.  They  were  pi 
eriy  pleaded  in  the  alternative,  as  provided 
section  626,  Rev.  St  1899  (Ann.  St  1906, 
650),  and  as  allowed  by  that  statute, 
see  no  error  In  the  trial  judge  overrun 
the  motion  to  elect.    Even  if  the  mot) 
to  elect  lay,  that  motion,  being  Interpot 
when  the  case  was  called  for  trial  and  a 
er  the  answer  had  been  on  file  for  soi 
length  of  time,  came  too  late,  as  has  be 
decided  in  case  after  case.   There  was  : 
error  In  excluding  Ira  A,  Blood  as  a  w 
ness.   He  Is  disqualified  for  all  purposes 
this  case  by  section  4652,  Rev.  St  181 
(Ann.  St.  1006,  p.  2520).    Upon  the  who 
record,  we  agree  with  the  finding  of  tl 
jury  and  of  the  trial  judge,  which,  whi 
not  binding  on  us,  is  always  persuaslv 
(Vogeler  v.  Punch.  205  Mo.  558,  103  S.  V 
1001),  and  we  find  no  reversible  error  i 
the  rulings  at  the  trial. 

In  our  opinion  the  finding  and  decree  o 
the  lower  court  is  sustained  by  the  evidence 
and  Is  for  the  right  party,  and  It  is  accord 
lngly  affirmed.   All  concur. 


CARR  v.  BARNES. 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  14,  1909.) 

1.  Subrogation  ft  7*)— Guabantobs— Subbo- 

GATTON  TO  RIGHTS  OF  CREDITOR. 

Defendant  purchased  a  stock  of  merchan- 
dise and  gave  the  sellers  a  check  for  $2,000, 
to  be  applied  on  the  purchase  price,  if  defend- 
ant performed  his  contract  and  took  and  paid 
for  the  merchandise,  otherwise,  to  be  forfeited 
to  the  sellers  as  liquidated  damages.  Plain- 
tiff guaranteed  the  performance  of  defendant's 
contract,  and  on  the  latter's  failure  to  perform 
the  contract  plaintiff  was  compelled  under  his 
guaranty  to  take  the  stock  of  goods  and  pay 
tor  the  same,  and  the  check  was  assigned  to 
him  by  the  sellers.  Held,  that  plaintiff  was  sub- 
rogated to  all  the  rights  and  remedies  possess- 
ed by  the  sellers  against  defendant,  including 


•For  other  ease*  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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«jenu  LUg.  |  it  ;  Dec.  Dig.  f  7.*J 
2.  Estoppel  ({  68*)— Equitable  Estoppel — 
Claim  ob  Position  in  Judicial  Pxoceed- 

INQ8. 

Defendant  voluntarily  went  Into  bankrupt- 
cy to  obtain  a  discharge  from  his  obligation  to 
pay  a  check  which  be  had  given  on  making  a 
contract  to  purchase  a  stock  of  goods,  agree- 
ing that  the  check  should  be  taken  aa  liqui- 
dated damage*  in  case  of  his  failure  to  perform 
the  contract,  or  should  be  applied  on  the  pur- 
chase price  of  the  goods  if  be  performed  the 
contract  The  schedule  of  debts  filed  by  him 
included  the  claim,  and  it  was  allowed  by  the 
referee.  Held,  that  he  was  estopped  to  allege 
that  there  was  no  consideration  for  the  check 
in  an  action  brought  thereon  before  defendant 
filed  bis  petition  in  bankruptcy  and  coming  on 
for  trial  after  the  court  denied  defendant's  dis- 
charge. 

[Ed.  Note.— For  other  case*,  see  Estoppel, 
Cent  Dig.  ft  165-169;  Dec.  Dig.  {  68.*] 

8.  Bankruptcy  (f  841*)  —  Allowance  •  or 
Claim. 

By  the  filing  of  a  petition  in  bankruptcy, 
the  adjudication  that  the  petitioner  is  a  bank- 
rupt and  the  presentation  by  a  claimant  of  bis 
demand  in  proper  form,  the  bankruptcy  court 
obtain*  complete  jurisdiction  over  the  parties, 
subject-matter,  and  demand,  and  the  regularity 
of  its  proceedings  in  allowing  the  claim,  as  not 
allowed  at  a  creditor's  meeting  nor  on  notice, 
cannot  be  questioned  collaterally,  a*  the  allow- 
ance of  the  demand  is  an  adjudication  of  all 
the  issues  properly  before  the  court  for  its  de- 
termination. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec  Dig.  i  841.*] 

4.  Bankruptcy  (f  341*)— Effect  of  Allow- 
ance of  Claim— Right  to  Sue. 

Proving  a  debt  against  a  bankrupt  estate 
does  not  operate  as  an  absolute,  but  as  a  con- 
ditional, extinguishment  of  the  debt,  and,  where 
the  court  refuses  to  discharge  the  bankrupt, 
the  creditor  is  remitted  to  his  former  rights  and 
remedies,  although  in  subsequent  litigation 
thereon  the  issues  settled  by  the  allowance  are 
res  adjudicata,  and  neither  party  has  the  right 
to  reopen  them. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  841.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  Henry  M.  Barney,  Judge. 

Action  by  Spencer  E.  Carr  against  H.  J. 
Barnes.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Culver  &  Phillip,  for  appellant  Brown  & 
Dolman,  for  respondent 

JOHNSON,  J.  This  suit  is  on  a  check  for 
$2,000,  drawn  by  defendant  on  a  bank  in 
St  Joseph,  dated  December,  29,  1906,  and 
protested  for  nonpayment  January  10,  1907. 
Plaintiff  claims  to  be  the  assignee  of  the 
check,  which  was  made  payable  to  the  order 
of  Funk  Bros.,  a  partnership  doing  business 
in  Spokane,  Wash.  In  the  answer,  defend- 
ant denies  that  plaintiff  is  the  owner  of  the 
check,  and  pleads  that  the  check  Is  unsup- 
ported by  a  valuable  consideration.  In  the 
reply,  plaintiff  alleges  that  after  this  suit 
was  begun  defendant  filed  a  petition  In 
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that  plaintiff  presented  the  check  for  allow- 
ance as  a  demand  against  the  estate;  that 
the  same  was  Adjudicated  as  a  valid  de- 
mand; and  that  afterward  defendant's  pe- 
tition for  a  discharge  was  heard  and  denied. 
It  is  alleged  these  facts  estop  defendant 
"from  denying  said  debt  or  any  part  there- 
of." A  Jury  was  waived,  and,  after  bear- 
ing the  evidence,  the  court  found  the  issues 
for  plaintiff,  and  rendered  judgment  in  blB 
favor  for  the  full  amount  of  the  check,  with 
Interest  from  the  day  on  which  the  suit 
was  commenced.    Defendant  appealed. 

Material  facts  disclosed  by  the  evidence 
are  as  follows:  Defendant  who  lives  in  St 
Joseph,  went  to  Spokane,  Wash.,  for  the  pur- 
pose of  purchasing  a  stock  of  merchandise 
owned  by  Funk  Bros.  He  made  certain  false 
representations  to  plaintiff,  a  man  of  finan- 
cial responsibility,  who  lived  In  Spokane,  and 
who  represented  as  salesman  certain  east- 
ern manufacturers  and  wholesale  merchants. 
Relying  on  these  representations,  plaintiff  as- 
sisted defendant  in  inducing  Funk  Bros,  to 
enter  Into  a  written  contract  with  defend- 
ant by  the  terms  of  which  defendant  agreed 
to  purchase  the  stock  of  merchandise  owned 
by  that  concern,  which  was  estimated  to  be 
worth  840,000.  The  contract  required  de- 
fendant to  pay  immediately  $2,000,  as  ear- 
nest money,  with  the  stipulation  that  if  de- 
fendant performed  the  contract,  the  payment 
was  to  be  applied  on  the  purchase  price, 
and,  if  he  did  not  it  was  to  be  forfeited  to 
the  vendors  as  liquidated  damages.  The 
goods  were  to  be  inventoried  in  the  manner 
specified,  and,  on  completion  of  the  inven- 
tory, defendant  was  to  pay  830,000  of  the 
purchase  price  and  give  his  notes  for  the 
remainder  to  be  signed  by  plaintiff  as  sure- 
ty. Plaintiff  guaranteed  the  performance  of 
this  contract  by  defendant  and,  further,  at 
the  request  of  defendant,  transmitted  orders 
to  manufacturers  and  wholesalers  represent- 
ed by  him  for  new  goods  amounting  to  $23,- 
000  to  replenish  the  stock.  These  orders 
were  accepted  and  filled.  Pursuant  to  the 
contract  defendant  gave  his  check  to  Funk 
Bros,  for  $2,000  on  a  bank  in  St  Joseph. 
At  his  request  the  check  was  held  a  time 
to  give  him  an  opportunity  to  deposit  in 
the  bank  sufficient  funds  to  cover  it  The 
check  then  was  forwarded  for  collection,  and 
was  protested  for  lack  of  funds.  Subse- 
quent efforts  to  Induce  defendant  to  per- 
form bis  contract  proved  futile,  and  plain- 
tiff was  compelled  to  make  his  guaranty 
good.  Accordingly  he  purchased  and  paid 
for  the  stock  on  the  terms  of  the  contract 
made  with  defendant  and  the  check  In  Bait 
was  sold  and  assigned  to  him  as  part  of  the 
property  included  In  the  sale.  No  other  con- 
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sideratlon  was  paid  for  the  check.  The  pur- 
chase of  the  goods  and  check  proved  an 
unprofitable  venture  to  plaintiff. 

Thin  suit  was  brought  March  A,  1007.  De- 
fendant filed  his  petition  In  voluntary  bank- 
ruptcy May  3,  1907.  The  schedule  of  debts 
filed  by  him  was  as  follows: 

Unsecured  creditors:  O.  B.  Funk 
and  I.  M.  Funk,  Spokane,  Wash., 
contract  dated  29,  Dec.,  1906; 
check  dated  December  29,  1906, 
payable  to  order  of  Funk  Bros., 
given  in  part  purchase  of  a  stock  of 
goods  owned  by  Funk  Bros,  and  lo- 
cated at  Spokane,  Wash  $2,000  00 

Spencer  B.  Can  claims  to  be  assignee 
of  check  given  Funk  Bros,  (above 
described)    2,000  00 

Hirsch  Bros.  Dry  Goods  Co.,  mer- 
chandise purchased  by  petitioner. .       49  39 

Sol  Hirsch,  St  Joseph,  Mo.,  for  mon- 
ey loaned  on  May  7,  1907   20  00 

$2,069  69 

Defendant  was  adjudged  a  bankrupt  May 
4th.  He  then  filed  a  motion  to  abate  the 
present  suit,  and  the  court  on  the  hearing 
of  the  motion  continued  the  cause  generally, 
and  it  was  not  reinstated  on  the  docket  until 
the  bankruptcy  proceedings  were  closed. 
When  the  petition  in  bankruptcy  was  filed,  it 
was  referred  by  the  clerk  of  the  district  court 
to  the  referee,  who  Immediately  Issued  no- 
tice for  a  meeting  of  creditors.  No  cred- 
itors appearing  at  the  meeting,  a  trustee 
was  appointed  by  the  referee.  The  bankrupt 
had  no  assets  not  exempt  from  execution. 
Plaintiff  filed  his  demand  In  due  form,  and 
It  was  allowed  by  the  referee  June  14,  1907. 
The  record  of  the  referee  shows  facts  thus 
stated  by  counsel  for  defendant  at  the  trial: 
There  was  notice  given  that  the  first  meet- 
ing of  creditors  would  be  held  on  May  18th. 
This  record  recites  that  on  that  day  no  cred- 
itors appeared,  and  no  adjournment  of  the 
meeting,  of  course,  was  had  to  any  other 
time.  That  was  the  end  of  that  meeting. 
The  record  further  shows  that  on  the  14th 
day  of  June,  1907,  this  claim  was  allowed 
by  the  referee,  which  shows  that  there  was 
no  meeting  of  the  creditors  at  that  time. 
It  shows  no  notice  to  anybody.  The  record 
then  proceeds  with  other  things."  The  bank- 
rupt filed  his  petition  for  discharge  Septem- 
ber 25, 1907.  Plaintiff  filed  objections,  among 
them:  "That  said  applicant  has  obtained 
property  on  credit  from  persons  upon  a 
materially  false  statement  in  writing  made 
by  such  person  for  the  purpose  of  obtain- 
ing such  property  on  credit"  The  objec- 
tions were  referred  by  the  court  to  the  ref- 
eree "as  special  master  to  take  evidence 
and  report  the  same  with  his  conclusions 
thereon  to  this  court  at  the  earliest  day 
practicable."  The  objections  were  sustain- 
ed by  the  referee  on  the  ground  above  stat- 
ed. The  court,  on  recommendation  of  the 
referee,  denied  the  petition  for  discharge,  and 
the  estate  was  closed  finally  In  that  court 
March  2,  1908. 


We  quote  from  the  record:  "Defendant  ln: 
troduced  In  evidence  section  2  of  General 
Order  12  of  the  General  Orders  In  Bank- 
ruptcy (18  Sup.  Ct  vl),  promulgated  by  the 
Supreme  Court  of  the  United  States  In  pur- 
suance to  an  act  of  Congress  creating  bank- 
rupt courts  and  authorizing  these  proceed- 
ings; also  General  Order  28  of  said  Gen- 
eral Orders  in  Bankruptcy  (18  Sup.  Ot  vili), 
which  said  section  2  of  said  General  Order 
12  is  as  follows:  '2.  The  time  when  and 
place  where  the  referee  shall  act  upon  the 
matters  arising  under  the  special  cases 
referred  to  them  shall  be  fixed  by  special 
order  of  the  Judge  or  by  the  referee,  and  at 
such  times  and  places  the  referees  may  per- 
form the  duties  which  they  are  empowered 
by  this  act  to  perform.'  Said  General  Order 
No.  23  Is  as  follows:  'In  all  orders  made  by 
a  referee  It  shall  be  recited,  according  as 
the  fact  may  be,  that  notice  was  given  and 
the  manner  thereof,  or  that  the  order  was 
made  by  consent,  or  that  no  adverse  inter- 
ests were  represented  at  the  hearing,  or 
that  the  order  was  made  after  bearing  ad- 
verse Interests.' " 

At  the  conclusion  of  the  evidence,  the 
court  refused  to  give  the  following  declara- 
tion of  law  asked  by  defendant:  "If  the 
court  sitting  as  a  jury  believes  from  the 
evidence  that  the  defendant  entered  into  a 
contract  with  Funk  Bros,  for  the  purchase 
of  a  certain  stock  of  merchandise,  and  that 
the  check  sued  on  was  given  by  the  defend- 
ant to  Funk  Bros,  in  pursuance  of  the 
terms  of  said  contract,  and  that  the  plain- 
tiff was  aware  of  said  fact,  and  knew  the 
terms  and  conditions  of  said  agreement  at 
the  time  it  was  made,  and  that  the  plain- 
tiff guaranteed  to  Funk  Bros,  the  perform- 
ance of  said  contract  by  the  defendant,  and 
that  afterwards  the  said  plaintiff  carried  out 
and  performed  the  contract  for  the  defend- 
ant with  Funk  Bros.,  and  that  plaintiff  paid 
Funk  Bros,  the  sum  of  $40,000  which  was 
the  full  purchase  price  of  the  stock  of  mer- 
chandise, and  the  said  Funk  Bros,  received 
said  $40,000  as  the  entire  sum  which  the  de- 
fendant was  compelled  to  pay  therefor  un- 
der his  said  contract  with  the  said  Funk 
Bros.,  then  the  finding  must  be  for  the  de- 
fendant, provided  that  plaintiff's  claim  on 
said  check  was  not  presented  for  allowance 
or  allowed  against  the  estate  of  the  defend- 
ant In  bankruptcy  before.  Benjamin  Wood- 
son, referee  in  bankruptcy,  at  any  meeting 
of  the  creditors  of  the  bankrupt,  of  which 
notice  was  given,  and  that  no  notice  was 
given  to  the  bankrupt  or  to  any  other  cred- 
itors of  said  estate  that  said  claim  would 
be  presented  against  his  estate  for  allow- 
ance, and  that  the  defendant  did  not  know 
at  or  prior  to  the  time  said  claim  was  allow- 
ed that  it  was  to  be  presented  for  allow- 
ance." No  other  declarations  were  asked 
by  either  party  and  none  was  given  by  the 
court  It  will  be  observed  the  court  refused 
to  declare  as  a  matter  of  law  that  the  check 
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was  no  consideration.  He  argues  that  "Punk 
Bros,  bad  no  right  to  retain  and  apply  the 
check  to  the  payment  of  the  purchase  price 
of  the  stock,  because  the  entire  purchase 
price  was  paid  by  plaintiff;  nor  did  they 
have  the  right  to  retain  it  as  a  forfeit,  .be- 
cause plaintiff  carried  out  the  contract  for 
defendant,  and  there  was  no  forfeit  And 
as  the  plaintiff  paid  nothing  for  the  check, 
and  knew  the  circumstances  under  which  It 
was  given,  his  rights  were  no  greater  than 
Funk  Bros.,  and,  therefore,  as  they  could 
not  recover  against  defendant,  neither  could 
the  plaintiff."  Plaintiff,  in  the  discharge  of 
bis  obligation  as  surety  of  defendant,  was 
compelled  to  perform  defendant's  contract  at 
a  loss  to  himself.  Under  the  principle  of 
subrogation,  he  was  entitled  to  succeed  to 
all  the  rights  and  remedies  possessed  by  the 
obligee  against  the  principal  obligor  in  or- 
der that  he  might  obtain  such  reimburse- 
ment for  his  loss  as  such  securities  would 
afford.  Doubtless,  it  was  in  recognition  of 
this  right  that  Funk  Bros,  assigned  the  check 
to  plaintiff,  but  we  do  not  deem  it  necessary 
to  decide  whether  the  check,  either  in  the 
hands  of  Funk  Bros,  or  of  plaintiff,  was 
supported  by  a  sufficient  consideration  or 
would  serve  as  the  basis  of  a  cause  of  ac- 
tion, for  the  reason  that  defendant  is  estop- 
ped from  raising  the  issue  of  no  considera- 
tion by  his  conduct  in  the  bankruptcy  court 
and  by  the  adjudication  of  that  issue  in  that 
tribunal. 

There  can  be  no  question  about  the  fact 
that  defendant  voluntarily  went  into  bank- 
ruptcy for  no  other  purpose  than  to  obtain 
a  discharge  from  the  very  obligation  now  in 
suit  He  made  the  solemn  admission  of 
record  that  the  check  evidenced  a  valid 
indebtedness — was  supported  by  a  sufficient 
consideration.  He  stood  by  without  objec- 
tion, and  saw  plaintiff  present  the  check 
and  procure  Its  allowance  as  a  demand 
against  the  estate.  That  allowance  was  an 
adjudication  by  a  court  of  competent  Juris- 
diction of  the  fact  that  the  Indebtedness 
existed — that  the  check  was  not  without  a 
consideration.  Defendant  argues  that  since 
the  allowance  was  not  made  at  a  creditor's 
meeting,  nor  on  notice  to  defendant,  the  ad- 
judication must  be  regarded  as  a  void  judg- 
ment. But  this  is  not  so.  By  the  filing  of 
the  petition  in  bankruptcy,  the  adjudica- 
tion that  the  petitioner  was  a  bankrupt  and 
the  presentation  by  plaintiff  of  his  demand 
in  proper  form,  the  bankruptcy  court  ob- 
tained complete  jurisdiction  over  the  par- 
ties, subject-matter,  and  demand,  and,  being 
possessed  of  such  Jurisdiction,  the  regularity 
of  its  proceedings  cannot  be  questioned  In  a 
collateral  attack.  If  there  were  irregulari- 
ties in  the  procedure,  they  could  be  utilized 


issues  properly  before  the  court  for  Its  de- 
termination. 

Further,  it  is  insisted  by  defendant  that 
if  the  allowance  must  be  treated  as  an  ad- 
judication of  all  the  issues  properly  before 
the  court  for  Its  determination,  then  the 
cause  of  action  on  the  check  became  merged 
into  the  Judgment,  and,  consequently,  no 
action  can  be  maintained  on  the  check. 
Proving  a  debt  against  a  bankrupt  estate 
does  not  operate  as  an  absolute,  but  as  a 
conditional,  extinguishment  of  the  debt 
"The  discharge  of  the  debtor  in  bankruptcy 
does  not  satisfy  the  debt  but  merely  re- 
leases the  debtor  of  his  legal  obligation  to 
pay."  Bank  v.  Richards,  119  Mo.  App.  18, 
95  S.  W.  290.  And,  where  the  bankrupt  Is 
not  discharged,  the  credltpr  is  remitted  to  his 
former  rights  and  remedies.  But  the  restor- 
ation of  the  right  to  enforce  the  debt  does 
not  Impair  the  force  of  Its  allowance  against 
the  estate  of  the  bankrupt  as  an  adjudica- 
tion of  the  Issues  over  which  the  bankrupt- 
cy court  had  Jurisdiction  at  the  time.  Such 
Issues  are  finally  closed  by  the  allowance,  are 
res  adjudlcata,  and  neither  party  has  the 
right  to  reopen  them  in  subsequent  litiga- 
tion where,  as  in  the  present  case,  the  par- 
ties, subject-matter,  and  demand  are  the 
same  as  they  were  in  the  bankruptcy  pro- 
ceeding. 

We  find  no  error  in  the  record.  The  Judg- 
ment is  affirmed.  All  concur. 


WnELESS  v.  MEYER  &  SCHMID  GRO- 
CER 00. 

(St.  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.    Rehearing  Denied  July 
6,  1909!) 

1.  Evidence  ($  441*)— Merger  of  Prior  Ne- 
gotiations. 

Negotiations  had  between  parties  prior  to 
the  execution  of  a  written  contract  between 
them  are  merged  in  the  contract 

TEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §5  2030-2047 ;  Dec.  Dig.  I  441.*] 

2.  Evidence  (§  448*)— Pabol  Evidence— Ex- 
plaining Written  Contract. 

Where  there  is  ambiguity  in  a  written  con- 
tract parol  evidence  is  admissible  that  the 
court  may  be  endued  with  the  knowledge  that 
the  parties  had  of  the  situation  and  the  sub- 
ject-matter and  be  directed  to  the  obvious  pur- 
pose intended  by  them. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §{  2066-2082,  2084;  Dec  Dig.  | 
448.*] 

3.  Frauds,  Statute  or  (J  106*) — Contract  of 

Sale. 

A  contract  of  sale  of  over  2.000  barrels 
of  vinegar  in  writing  and  sufficiently  definite 
and  certain,  is  removed  from  the  operation  of 
the  statute  of  •frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Dec.  Dig.  §  106.*] 
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4.  Sales  ({  1*)— Elements. 

The  essential  elements  of  a  "sale"  at  com- 
mon law  are  a  mutual  agreement,  competent 
parties,  money  consideration,  and  transfer  of 
the  absolute  or  general  property  in  the  subject 
of  the  sale  from  the  seller  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  7,  pp.  6291-6306 ;  vol.  8.  p.  7793.] 

5.  Sales  (f  201*)— Necessity  fob  Present 
Delivery. 

At  common  law,  no  present  delivery  is 
essential  to  the  passing  of  title  in  the  sale  of  a 
chattel,  but  the  sale  may  be  perfect,  title  pass, 
and  the  property  be  at  the  risk  of  the  purchas- 
er, and  yet  the  seller  retain  possession  and  have 
a  complete  right  to  retain  possession  until  the 
price  is  paid  and  to  compel  payment  before  de- 
livery, the  question  of  present  delivery  being 
ordinarily  one  of  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  529;  Dec.  Dig.  {  201.*] 

6.  Sales  (§  813*)— Lien  of  Seller— Effect 
of  Delivery. 

Symbolical  delivery  is  not  sufficient  to  de- 
stroy the  seller's  right  to  enforce  his  lien  for  the 
purchase  price,  only  the  surrender  of  the  actual 
custody  of  the  goods  operating  to  destroy  the  se- 
curity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  872;  Dec.  Dig.  I  313.*] 

7.  Sales  (g  296*)— Seller's  Lien— Right  to 
Stoppage  in  transitu. 

While  the  seller's  lien  continues  only  so 
long  as  he  retains  actual  custody  of  the  goods, 
bis  right  of  stoppage  in  transitu  continues  un- 
til actual  delivery  is  made  to  the  consignee. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  837;  Dec.  Dig.  f  296.*] 

8.  Assignments  (J  31*)— Fork. 

No  particular  form  of  words  is  necessary 
to  the  assignment  of  an  account  or  obligation, 
but  any  act  showing  an  intention  to  transfer 
an  interest  for  that  purpose  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  I  61 ;  Dec.  Dig.  f  31.*] 

9.  Assignments  (f  48*)— Equitable  Assign- 
ments— Enforcement. 

Equitable  assignments  of  accounts  or  obli- 
gations are  enforced  by  equity  on  the  ground 
that  the  assignee  is  entitled  to  have  immediate 
specific  performance  of  the  assignment  as  soon 
as  the  proceeds  come  into  existence  in  the  hands 
of  the  assignor;  but  the  assignee  also  has  a 
present  title  to  the  proceeds  of  the  assigned  obli- 
gation, the  doctrine  being  based  on  the  obvious 
intention  of  the  parties,  as  equity  treats  that 
as  done  which  should  have  been  done. 

[Ed.  Note.— For  other  cases,  see  Assignments. 
Dec.  Dig.  f  48.*] 

10.  Garnishment  (J  105*)— Extent  of  Gar- 
nishee's Rights. 

A  garnisher  can  acquire  no  greater  rights 
against  the  garnishee  than  existed  in  favor  of 
his  debtor  at  the  time  of  the  garnishment. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  §  216;    Dec.  Dig.  I  105.*] 

11.  Garnishment  (S  31*)— Property  Subject 
to  Garnishment— Credits  of  Debtor. 

That  a  credit  of  a  debtor  may  be  subject 
to  garnishment,  it  must  be  both  legally  and  equi- 
tably due  to  him. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  i  31.*] 

12.  Sales  (8  201*)— Assignments  (§g  48,  98*) 
— Sufficif-ncy  —  Equitable  Assignment- 
Proceeds  of  Sale. 

A  manufacturer  contracted  with  a  whole- 
sale dealer  who  was  insolvent  to  sell  him  a  con- 


signment of  vinegar.  The  barrels  were  mark- 
ed with  the  dealer's  name,  and  he  agreed  to 
accept  the  goods  and  dispose  of  them  by  a  cer- 
tain time.  The  seller  who  retained  custody  of 
the  goods,  was  to  accept  such  orders  obtained 
by  the  denier  from  jobbers  as  it  deemed  safe 
to  ship,  and  the  goods  were  to  be  billed  by  the 
seller  to  the  jobber  and  collected  for  by  it,  and 
it  was  to  credit  the  dealer  with  the  difference 
between  the  cost  price  to  him  and  the  proceeds 
received  from  the  jobber.  Held,  that  there  was 
a  present  sale  to  the  dealer  and  a  passing  of 
title  to  him  though  there  was  no  actual  deliv- 
ery, but  the  parties  by  providing  that  the  seller 
should  ship  the  goods  and  collect  for  them,  re- 
taining its  selling  price  to  the  dealer,  effect- 
ed an  equitable  assignment  to  the  seller  of  the 
proceeds  of  all  sales  made  by  the  dealer,  so 
that  he  had  no  property  right  therein  subject 
to  attachment  or  garnishment  in  the  hands  of  a 
buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  529-541;  Dec.  Dig.  S  201;*  Assign- 
ments, Dec.  Dig.  {{  48,  98.*] 

Appeal  from  St  Louis  Circuit  Court;  C. 
Orrick  Bishop,  Judge. 

Action  by  Joseph  Wheless  against  William 
Mornlngstar  and  the  Meyer  &  Sen  mid  Grocer 
Company,  garnishee.  Judgment  for  plaintiff, 
and  the  garnishee  appeals.  Reversed 

Grant,  Carroll  &  Kennedy,  for  appellant 
Joseph  Wheless,  in  pro.  per. 


NORTONI,  J.  This  is  a  garnishment  pro- 
ceeding at  law.  Plaintiff  recovered,  and  the 
garnishee  appeals.  It  appears  that  plaintiff 
instituted  his  suit  by  attachment  against  the 
defendant,  William  Mornlngstar,  and  sum- 
moned the  Meyer  ft  Scbmid  Grocer  Company 
as  garnishee  of  said  Mornlngstar.  The  at- 
tachment was  sustained,  and  judgment  given 
for  the  plaintiff  against  the  defendant  Morn- 
lngstar. The  Meyer  &  Schmid  Grocer  Com- 
pany, garnishee,  defended,  however,  and  de- 
nied that  it  was  the  debtor  of  the  defendant, 
Mornlngstar.  The  garnishee  asserted  that 
while  it  had  purchased  a  considerable  quan- 
tity of  vinegar  from  defendant,  Mornlngstar, 
it  owed  the  American  Fruit  Product  Compa- 
ny, and  not  Mornlngstar,  the  purchase  price 
thereof.  Plaintiff  joined  issue  on  this  mat- 
ter, and  a  trial  was  had  before  the  court  sit- 
ting as  a  jury.  The  court  gave  judgment 
for  the  plaintiff  to  the  effect  that  the  gar- 
nishee was  the  debtor  of  Mornlngstar,  and 
not  the  debtor  of  the  American  Fruit  Prod- 
act  Company.  The  facts  out  of  which  the 
controversy  arose  are  as  follows : 

William  Mornlngstar,  defendant  in  attach- 
ment, was  conducting  a  wholesale  vinegar 
business  under  the  trade  name  of  the  "Purity 
Vinegar  Works,"  at  Canastota,  N.  T.  He  was 
not  a  manufacturer  of  vinegar,  and,  it  seems, 
was  without  means.  He  proposed  to  the 
American  Fruit  Product  Company,  a  manu- 
facturer of  vinegar,  that  he  would  purchase 
the  vinegar  he  sold  from  it  on  credit,  and 
sell  the  same  to  dealers,  who,  instead  of 
paying  him,  Mornlngstar,  should  pay  the 
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gave  blm  the  privilege  of  baring  an  addition- 
al 1,000  barrels  on  the  same  terms.  Imme- 
diately upon  selling  the  2,000  barrels  of  vine- 
gar to  Mornlngstar,  the  American  Frnit  Prod- 
uct Company  stamped  his  trade  name  "Purity 
Vinegar  Works,"  thereon,  and,  it  seems,  thus 
segregated  or  designated  that  number  of 
barrels  as  the  property  of  Mornlngstar.  The 
agreement  made  between  Mornlngstar  and 
the  American  Fruit  Product  Company  Is  evi- 
denced by  a  written  contract  as  follows : 

-Rochester,  N.  Y.,  July  28,  1904. 

"We,  the  American  Fruit  Product  Co.  of 
the  first  part  have  under  the  above  date  sold 
to  Wm.  Mornlngstar,  of  the  second  part,  two 
thousand  (2,000)  barrels,  with  the  privilege 
of  three  thousand  (3,000)  barrels  of  cider 
vinegar,  to  contain  not  less  than  four  and 
fine-half  per .  cent  of  acetic  acid,  at  eight 
cents  per  gallon,  f.  o.  b.  such  mills  of  ours 
as  said  Mornlngstar  might  deem  necessary 
to  instruct  shipment  from,  no  charge  for 
cooperage;  cooperage  must  be  first  class. 
This  vinegar  is  guaranteed  to  Mornlngstar 
to  be  pure  apple  cider  vinegar  and  to  com- 
ply with  the  laws  of  such  states  as  he  may 
deem  fit  to  ship  it  into. 

"Mornlngstar,  of  the  second  part  agrees 
to  accept  these  goods  under  the  above  con- 
tract and  furthermore  agrees  to  dispose  of 
this  contract  between  now  and  Jan.  first 
1005.  It  is  also  understood  that  we,  the 
American  Fruit  Product  Co.,  are  to  accept 
such  orders  from  the  jobbing  trade  as  we 
deem  safe  and  reliable  to  ship,  and  that  the 
goods  are  to  be  billed  by  us  and  collected  for 
in  the  usual  manner,  crediting  Mornlngstar 
with  the  difference  between  the  cost  price  to 
him  and  their  proceeds  received  from  the 
jobber. 

"We  have  also  agreed  to  furnish  him  with 
what  white  distilled  vinegar  his  orders  may 
call  for  at  seven  cents  per  gal.  for  fifty  grain, 
no  charge  for  cooperage;  cooperage  to  be 
first  class. 

"We,  the  American  Fruit  Product  Co.  have 
also  agreed  to  take  charge  of  such  advertis- 
ing matter  as  Mornlngstar  deems  necessary 
to  furnish  the  trade  In  selling  these  goods. 

"Mornlngstar,  of  the  second  part,  has 
agreed  to  leave  in  our  hands  at  all  times  a 
sufficient  amount  of  money  to  cover  the  ex- 
penses of  these  inducements. 

"In  case  Mornlngstar  should  require  some 
cider  vinegar  with  less  strength  than  the 
strength  mentioned  above,  the  price  is  to  be 
in  proportion. 

"Terms  of  this  contract  sixty  days  net  or 
two  per  cent,  ten  days. 

"In  case  we  are  not  able  to  ship  from  sucb 
mills  as  Mornlngstar  should  request,  we 
agree  to  stand  half  the  difference  in  freight 
between  the  two  mills. 

"In  case  Mornlngstar  orders  vinegar  In 


"William  Mornlngstar." 
The  record  discloses  that  Mornlngstar  ne- 
gotiated the  sale  of  400  barrels  of  vinegar  to 
the  garnishee,  Meyer  A  Schmld  Grocer  Com- 
pany, at  the  agreed  price  of  13  cents  per  gal- 
lon.  The  order  for  this  vinegar  was  taken 
by  Mornlngstar  upon  billheads  under  his 
trade  name — that  is,  Purity  Vinegar  Works 
— and  transmitted  immediately  to  the  Ameri- 
can Fruit  Product  Company,  the  manufactur- 
er of  the  vinegar,  as  contemplated  by  the 
contract  above  set  out  The  American  Fruit 
Producjt  Company  having  investigated  the 
credit  of  the  customer,  the  present  garnishee, 
duly  accepted  the  order  for  and  shipped  the 
400  barrels  of  vinegar  to  the  Meyer  &  Scbmid 
Grocer  Company.    Upon  accepting  the  order 
and  shipping  the  vinegar,  the  American  Fruit 
Product  Company  charged  the  same  on  its 
books  not  to  Mornlngstar,  but  to  the  Meyer 
&  Schmid  Grocer  Company,  to  whom  the 
shipment  was  made.    It  appears  the  pur- 
chase price  of  the  vinegar  was  still  unpaid 
and  owing  by  the  garnishee,  Meyer  &  Schmid 
Grocer  Company,  at  the  time  of  the  service 
of  the  garnishment  herein.   Evidence  of  the 
course  of  dealing  between  Mornlngstar  and 
the  American  Fruit  Product  Company  sub- 
sequent to  and  under  the  contract  was  given, 
to  the  effect  that  Mornlngstar  would  solicit 
orders  for  vinegar  from  the  jobbing  trade, 
and,  upon  procuring  an  order,  submit  the 
same,  as  was  done  In  this  case,  to  the  Ameri- 
can Fruit  Product  Company,  to  be  filled  by  a 
consignment  of  the  vinegar  ordered.  The 
American  Fruit  Product  Company,  upon  re- 
ceiving such  orders,  would  investigate  the 
credit  of  the  jobber  to  whom  Mornlngstar 
had  sold  the  goods,  and,  if  satisfactory  to  it 
would  ship  the  vinegar,  not  to  Mornlngstar, 
but  direct  to  the  Jobber,  and  charge  the 
same  upon  Its  books  to  the  jobber.  There- 
after, when  the  account  became  due  under 
the  terms  of  the  sale,  the  American  Fruit 
Product  Company  would  collect  the  purchase 
price  from  the  jobber  and  retain  sufficient 
thereof  to  pay  itself  for  the  vinegar  furnish- 
ed, and  credit  Mornlngstar  on  the  books  with 
the  balance  or  margin  over  and  above  the 
amount  due  the  American  Fruit  Product 
Company.   It  appears,  too,  that  Mornlngstar 
would   frequently  draw  drafts  upon  the 
American  Fruit  Product  Company  in  ad- 
vance of  sales,  and  the  fruit  product  com- 
pany would  accept  and  pay  such  drafts  and 
charge  the  same  upon  its  books  to  Mornlng- 
star.  As  a  result  of  this  practice,  Morning- 
star  was  indebted  all  of  the  time  to  the 
American  Fruit  Product  Company,  and  was 
Indebted  to  it  in  a  considerable  sum  at  the 
time  of  the  sale  of  the  vinegar  to  the  gar- 
nishee, Meyer  Sc  Schmid  Company.  Morn- 
lngstar was  insolvent  during  all  of  the  times 
herein  referred  to,  and  it  was  because  of  this 


without  a  Jury.  By  declarations  of  law  giv- 
en, It  appears  the  court  declared  as  a  matter 
of  law  that  the  transaction  evidenced  by  the 
contract  hereinbefore  set  out  operated  a  sale 
of  the  vinegar  and  vested  the  title  thereof  In 
Mornlngstar,  and  that,  therefore,  when  Morn- 
lngBtar  resold  the  400  barrels  thereof  to  the 
garnishee,  the  Meyer  &  Schmld  Grocer  Com- 
pany, this  transaction  created  an  indebted- 
ness of  the  garnishee  in  favor  of  Morning- 
star,  tbe  defendant  in  attachment.  By  in- 
struction No.  2  on  behalf  of  plaintiff,  the 
court  further  declared  as  a  matter  of  law, 
-on  tbe  facts  stated,  that  if  it  appeared  the 
Meyer  &  Schmld  Grocer  Company  had  In  Its 
possession,  yet  unpaid,  sufficient  of  the  mon- 
•ey  due  on  said  invoice  of  vinegar  to  satis- 
fy plaintiff's  demand  and  costs,  then  the  mon- 
«y  in  the  hands  of  the  garnishee,  Meyer  & 
Schmld  Grocer  Company,  was  owing  to  tbe 
defendant  in  attachment,  Mornlngstar,  and 
subject  to  tbe  garnishment  In  this  case.  The 
-court  refused  Instructions  on  the  part  of  the 
garnishee  to  tbe  effect  that  if  It  found  from 
the  evidence  that  the  course  of  dealing  bad 
under  and  contemplated  in  the  contract  be- 
tween the  American  Fruit  Product  Company 
and  Mornlngstar  was  that  the  American 
Fruit  Product  Company  shipped  and  charged 
all  vinegar  disposed  of  by  Mornlngstar  direct 
to  the  parties  ordering  the  same  and  collect- 
ed the  proceeds  from  such  sales  and  paid  it- 
self therefrom,  and  then  paid  or  credited 
Mornlngstar  with  the  balance  of  such  pro- 
ceeds after  liquidating  his  obligation  to  it, 
and  that  such  was  the  transaction  in  this 
case,  then  this  operated  an  assignment  by 
Mornlngstar  of  tbe  proceeds  from  such  sales 
to  the  American  Fruit  Product  Company,  and 
that  the  plaintiff  could  not  recover.  These 
■declarations  of  law  may  be  approved  In  part, 
and  in  part  condemned,  for,  although  there 
was  a  present  sale  of  the  2,000  barrels  of 
vinegar  by  the  American  Fruit  Product  Com- 
pany to  Mornlngstar,  it  is  clear  Indeed  that 
tbe  parties  contemplated  and  Intended  an 
assignment  to  the  American  Fruit  Product 
-Company  of  the  proceeds  of  such  sales  of 
vinegar  as  Mornlngstar  might  make  to  liqui- 
date the  obligation  Incurred  by  the  purchase 
price  of  tbe  vinegar  and  any  advances  made 
toy  the  manufacturer.  There  was  considera- 
ble testimony  sought' to  be  introduced  and  ex- 
cluded at  the  trial  pertaining  to  negotiations 
bad  between  the  American  Fruit  Product 
-Company  and  Mornlngstar  prior  to  the  exe- 
cution of  the  contract.  Of  course,  these  ne- 
gotiations were  all  merged  in  the  contract 
thereafter  executed,  and  this  testimony  was 
incompetent  However  that  may  be,  the  tes- 
timony introduced  tending  to  elucidate  the 
ambiguity  in  the  contract  with  respect  to  that 
portion  which  provides:  "It  Is  also  under- 


crediting  Mornlngstar  with  the  difference  be- 
tween the  cost  price  to  him  and  their  pro- 
ceeds received  from  the  shipper" — was  com- 
petent as  tending  to  show  tbe  course  of 
dealing  between  the  parties  subsequent  to 
and  under  the  contract  This  testimony  on- 
ly elucidated  the  intention  of  the  parties  con- 
cealed in  the  more  or  less  ambiguous  words 
by  disclosing  the  practical  Interpretation  by 
the  parties  of  the  provision  referred  to.  St 
Louis  Gaslight  Co.  v.  St  Louis,  46  Mo.  121; 
Conrad  v.  Fisher,  87  Mo.  App.  362,  376,  8  L. 
R.  A.  147 ;  Sedalia  Brew.  Co.  v.  Sedalla  Wa- 
terworks Co.,  34  Mo.  App.  49.  Furthermore, 
it  is  always  competent,  where  there  is  some 
ambiguity  In  the  contract,  to  receive  parol 
testimony  to  the  end  that  the  court  may  be 
endued  with  the  knowledge  the  parties  had 
of  the  situation  and  the  subject-matter  and 
directed  to  the  obvious  purpose  Intended  by 
them.  Riggs  v.  Myers,  20  Mo.  239;  Bernero 
v.  McFarland  R.  E.  Co.  (Mo.  App.)  114  S. 
W.  631.  The  provision  above  quoted  from 
the  contract  to  the  effect  that  the  'American 
Fruit  Product  Company  might  accept  such 
orders  from  jobbers  as  it  deemed  safe  to  ship, 
and  that  the  goods  should  be  delivered  to 
them  and  collected  for  by  the  American  Fruit 
Product  Company  in  and  of  Itself,  Is  some- 
what Indefinite.  In  view  of  the  conceded 
fact  that  Mornlngstar  was  wholly  Insolvent, 
this  uncontro verted  testimony  introduced 
shows  the  practical  Interpretation  placed  up- 
on the  contract,  to  the  effect  that  the  Ameri- 
can Fruit  Product  Company  was  willing  to 
part  with  its  goods  only  upon  the  privilege 
of  charging  the  same  to  responsible  jobbers 
and  collect  therefrom  for  the  shipment  This 
intention  of  the  parties  is  obvious.  In  fact, 
It  Is  uncontroverted  In  the  case  that  such  was 
the  Intention  of  the  parties. 

Tbe  contract  recites  that  tbe  American 
Fruit  Product  Company  have,  under  tbe 
above  date,  sold  to  William  Mornlngstar 
2.000  barrels  of  vinegar  f.  o.  b.  such  mills 
of  tbe  American  Fruit  Product  Company  as 
Mornlngstar  might  deem  necessary  to  In- 
struct shipment  from,  and  that  Mornlngstar 
agreed  to  accept  these  goods  and  dispose  of 
them  prior  to  January  1,  1006.  The  terms  of 
payment  therein  provided  for  was  60  days 
net,  or  2  per  cent  10  days.  These  words 
certainly  import  a  present  sale  of  the  vinegar 
to  Mornlngstar.  They  signify  a  passing  of 
title  and  a  vesting  of  the  same  In  Mornlng- 
star on  a  credit  of  60  days  from  the  time  the 
vinegar  was  delivered  to  him  f.  o.  b.  cars. 
The  contract  being  In  writing,  sufficiently  def- 
inite and  certain,  the  question  of  the  sale  Is 
thereby  removed  from  the  operation  of  tbe 
statute  of  frauds,  and  In  this  connection  we 
have  to  determine  the  matter  solely  by  ref- 
erence to  the  principles  of  the  common  law 


sentlal  elements  of  a  tale  at  common  law  are : 
First,  a  mutual  agreement;  second,  compe- 
tent parties;  third,  money  consideration; 
fourth,  transfer  of  the  absolute  or  general 
property  in  the  subject  of  the  sale  from  the 
seller  to  the  buyer.  Benjamin  on  Sales  (5th 
Ed.)  2;  24  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
1022.  It  Is  certain  that  at  common  law  no 
present  delivery  Is  essential  to  the  passing 
of  title  in  the  sale  of  a  chattel.  The  right  of 
property  is  not  dependent  upon  actual  pos- 
session in  such  circumstances,  and  therefore 
the  sale  may  be  complete  and  the  title  pass 
to  and  vest  In  the  purchaser  even  though  no 
present  delivery  is  had.  It  Is  true,  too,  that 
when  the  seller  has  performed  all  that  Is  re- 
quired of  him  under  the  terms  of  the  con- 
tract, and  delivery  alone  remains  to  be  made, 
the  property  vests  in  the  buyer  so  as  to  sub- 
ject him  to  any  risks  which  may  thereafter 
befall  the  subject-matter  of  the  sale.  It 
therefore  appears  that  the  sale  may  be  per- 
fect, title  pass,  and  the  property  be  at  the 
risk  of  the  purchaser,  and  yet  the  vendor 
retain  possession  and  have  a  complete  right 
to  retain  possession  until  the  price  1b  paid 
and  to  compel  payment  before  delivery.  Wil- 
liams v.' Evans'  Adm'r,  39  Mo.  201;  Bass  v. 
Walsh,  39  Mo.  192 ;  Bissell  v.  Balcom,  89  N. 
T.  2T5 ;  24  Amer.  &  Eng.  Ency.  Law  (2d  Ed.) 
1045.  1047,  1051.  Indeed,  generally  speaking, 
at  common  law,  uninfluenced  by  the  statute 
of  frauds,  the  question  is  one  of  intention; 
and  if  it  is  obvious  that  the  vendor  Intended 
to  relinquish  all  further  claim  as  owner,  and 
the  purchaser  to  assume  such  control  with 
all  liabilities  attached,  the  transaction  Is  a 
sale,  irrespective  of  the  question  of  delivery. 
Ober  v.  Carson's  Ex'r,  62  Mo.  209 ;  24  Amer. 
&  Eng.  Ency.  Law  (2d  Ed.)  1047.  Now,  a  fair 
construction  of  the  contract  between  the 
American  Fruit  Product  Company  and  Morn- 
lngstar  discloses  that  a  present  sale  of  the  2,- 
000  barrels  of  vinegar  was  intended  by  the 
parties,  on  credit,  as  therein  stipulated.  It 
appears,  too,  the  parties  contemplated  a  future 
delivery  of  the  vinegar  to  Mornlngstar  f.  o.  b. 
cars  at  the  mills  of  the  American  Fruit  Prod- 
uct Company  under  subsequent  provisions  of 
the  contract.  It  appears  that  Mornlngstar 
agreed  to  accept  the  goods  and  dispose  of 
them  by  January  1,  1905.  so  that  the  Ameri- 
can Fruit  Product  Company  might  receive 
compensation  therefor.  It  is  true,  for  the 
present  the  American  Fruit  Product  Compa- 
ny retained  possession  of  the  vinegar.  Nev- 
ertheless, It  marked  the  same  and  designated 
the  2,000  barrels  as  the  property  of  Morning- 
star  by  stamping  his  trade  name,  "Purity 
Vinegar  Works,"  thereon,  and  agreed  to  de- 
liver the  vinegar  upon  the  cars  whenever 
Mornlngstar  furnished  orders  from  responsi- 
ble jobbers  to  whom  it  might  look  for  its 
compensation.  As  long  as  the  vinegar  re- 
mained in  possession  of  the  American  Fruit 
Troduct  Company,  it  had  the  right  to  look  to 
it  for  the  purchase  price,  provided  Morn- 


That  is  to  say,  so  long  as  the  vinegar  re- 
mained in  the  actual  custody  of  the  American 
Fruit  Product  Company  and  Mornlngstar  was 
Insolvent,  the  American  Fruit  Product  Com- 
pany had  the  right  to  protect  its  Interests  by 
enforcing  the  vendor's  Hen  upon  the  goods, 
and  this  is  true  even  though  it  held  the  vine- 
gar as  bailee  of  Mornlngstar,  the  purchaser. 
Symbolical  delivery  is  not  sufficient  to  de- 
stroy the  vendor's  right  to  enforce  his  lien. 
Indeed,  nothing  less  than  the  surrender  of 
the  actual  custody  of  the  goods  operates  to 
destroy  this  security  which  the  law  affords 
in  support  of  justice,  to  the  end  that  one 
man's  goods  shall  not  be  appropriated  to  the 
payment  of  another  man's  debt.  Conrad  v. 
Fisher,  37  Mo.  App.  352,  8  L.  R.  A.  147; 
Vogelsang's  Adm'r  v.  Fisher,  128  Mo.  386,  31 
S.  W.  13.  So  we  see,  when  the  contract  be- 
tween these  parties  Is  interpreted  with  refer- 
ence to  the  settled  principles  of  law  touch- 
ing the  rights  of  the  vendor  of  goods,  It  was 
obviously  Intended  that  the  American  Fruit 
Product  Company  should  have  either  compen- 
sation for  its  vinegar  or  an  Indebtedness  from 
solvent  or  satisfactory  customers  of  Morn- 
lngstar before  it  parted  with  Its  rights  In  the 
premises. 

While  the  American  Fruit  Product  Com- 
pany had  parted  with  its  title  to  the  vinegar 
by  virtue  of  the  present  sale  to  Mornlngstar. 
It  nevertheless,  by  continuing  In  possession 
thereof,  retained  two  valuable  rights  opera- 
ting to  assure  payment  of  the  purchase  price. 
These  rights  are  that  of  the  vendor's  lien 
referred  to  and  the  right  of  stoppage  In  tran- 
situ. The  right  of  stoppage  In  transitu  re- 
mains until  actual  delivery  Is  made  to  the 
consignee,  provided  he  becomes  Insolvent  in 
the  meantime,  and  it  Is  an  extension  of  the 
identical  right  upon  which  rests  the  vendor's 
Hen.  The  right  of  stoppage  in  transitu  con- 
tinues, of  course,  after  the  vendor  has  part- 
ed with  the  actual  custody  of  the  goods, 
whereas  the  right  of  the  vendor's  lien  contin- 
ues only  so  long  as  the  vendor  in  some 
manner  retains  actual  custody  of  the  goods. 
Conrad  v.  Fisher,  37  Mo.  App.  352,  8  L.  R. 
A  147.  However,  In  this  case,  there  was  not 
only  a  present  sale  of  the  vinegar  to  Morn- 
lngstar, but,  In  keeping  with  the  terms  of 
the  contract,  there  was  thereafter  actual  de- 
livery of  the  400  barrels  referred  to  to  the 
Meyer  &  Schmid  Grocer  Company.  The  actual 
delivery  of  the  goods  to  such  grocer  compa- 
ny, therefore,  eliminates  all  question  of  the 
vendor's  Hen  or  the  right  of  stoppage  in 
transitu  as  pertinent  principles  for  the  deter- 
mination of  the  rights  of  the  parties.  These 
doctrines  are  not  adverted  to  for  the  pur- 
pose of  predicating  any  right  of  the  Amer- 
ican Fruit  Product  Company  thereon  in  the 
present  controversy,  but,  instead,  we  have 
given  them  attention  In  order  to  elucidate 
the  manner,  contemplated  by  the  parties  and 
manifested  by  the  contract,  to  secure  pay- 
ment of  the  purchase  price  to  the  American 


til  it  had  either  received  compensation  there- 
for or  had  acquired  the  right  to  look  to  a 
solvent  person  or  Institution  for  pay.  That 
Is,  it  appears  that  It  continued  tn  possession 
and  was  thereby  In  a  situation  to  enforce 
either  Its  Hen  or  its  right  of  stoppage  in 
transitu  before  parting  with  the  actual  pos- 
session of  the  vinegar.  When,  upon  receiv- 
ing the  Meyer  &  Scbmld  Grocer  Company's 
order  from  Morningstar.  the  American  Fruit 
Product  Company  delivered  the  goods  to  the 
grocer  company,  accepted  their  credit,  and 
charged  the  same  to  that  company  upon  its 
books,  the  fruit  product  company  parted  with 
two  valuable  rights  which  bad  theretofore 
secured  the  obligation  incurred  by  Morn- 
lngstar  tn  the  purchase  price.  This  proce- 
dure was  contemplated  between  the  parties, 
and  Is  provided  for  In  the  contract,  to  the 
effect,  substantially,  that  the  American  Fruit 
Product  Company  were  to  accept  snch  or- 
ders from  the  Jobbing  trade  as  it  might  deem 
safe  and  reliable  to  ship,  and  that  It  should 
ship  the  goods  billed  by  It  to  such  Jobber 
and  collect  the  proceeds  of  the  sale  therefor 
from  those  responsible  Jobbers.  Upon  col- 
lecting such  proceeds,  it  became  the  duty  of 
the  American  Fruit  Product  Company  to 
credit  Morningstar  with  the  difference  be- 
tween the  cost  price  to  him  of  the  vinegar 
and  the  proceeds  received  from  the  Jobber, 
and  retain  the  balance  In  payment  for  the 
vinegar  which  It  had  furnished.  It  is  clear 
from  this  provision  of  the  contract,  and  the 
course  of  dealing  thereunder,  that  the  par- 
ties contemplated  and  intended  an  assign- 
ment to  the  American  Fruit  Product  Com- 
pany of  the  proceeds  of  all  sales  made  by 
Morningstar.  to  the  end  of  compensating  the 
fruit  product  company  for  its  vinegar  and 
liquidating  Mornlngstar's  obligations  incur- 
red in  drawing  drafts  on  the  fruit  product 
company  in  contemplation  of  his  sales.  If 
there  be  any  proposition  settled  In  our  law, 
it  is  to  the  effect  that  no  particular  form  of 
words  are  necessary  to  the  assignment  of 
an  account  or  obligation.  Any  act  showing 
an  intention  to  transfer  the  party's  interest 
for  that  purpose  is  sufficient;  and  it  Is  clear 
the  stipulation  in  the  contract  between  these 
parties  to  that  end  is  sufficient  as  an  equi- 
table assignment  of  the  rights  of  Morning- 
star of  the  indebtedness  which  accrued  to 
him  eo  instante  upon  causing  the  vinegar  to 
be  delivered  to  the  garnishee,  Meyer  St 
Sebmid  Grocer  Company.  Such  equitable  as- 
signments are  enforced  in  the  courts  of  eq- 
uity on  the  ground  that  the  assignee  is  en- 
titled to  have  immediate  specific  performance 
of  the  assignment  as  soon  as  the  proceeds 
come  Into  existence  in  the  hands  of  the  as- 
signor. However,  the  doctrine  extends  fur- 
ther still,  and  the  right  accruing  from  such 


thoroughly  recognized  in  equity;  and  to  that 
title  equity  stands  ready  to  give  full  effect 
the  Instant  the  property  comes  into  being." 
Bispham's  Principles  of  Equity  (6th  Ed.)  5 
165;  Tallby  v.  Official  Receiver,  13  App.  Cas. 
531.  There  are  numerous  authorities  to  the 
effect  that  such  equitable  assignments  as 
that  involved  here  create  a  present  title  to 
the  proceeds  of  the  assigned  obligation  in 
the  assignee.  The  doctrine  proceeds  in  ex- 
ecution of  the  obvious  Intention  of  the  par- 
ties, for  equity  treats  that  as  done  which 
should  have  been  done.  Smith  v.  Sterritt 
24  Mo.  260;  Kuhn  v.  Schwartz,  33  Mo.  App. 
610,  615;  Macklln  v.  Klnealy,  141  Mo.  113. 
41  S.  W.  893;  Drake  on  Attachments  (7th 
Ed.)  f  610;  Bispham's  Principles  of  Equity 
(6th  Ed.)  167;  Boyer  v.  Hamilton,  21  Mo. 
App.  620,  525.  It  is  obvious  the  parties  in- 
tended an  assignment  of  the  proceeds  of  the 
sale  of  the  400  barrels  of  vinegar  Involved  to 
the  American  Fruit  Product  Company  for  the 
purpose  of  liquidating  the  indebtedness  of 
defendant,  Morningstar,  to  that  company,  on 
account  of  the  purchase  price  of  such  vinegar 
and  otherwise.  In  view  of  this,  the  court 
should  have  given  the  declarations  of  law 
requested  by  defendant  touching  the  assign- 
ment, unless,  by  virtue  of  the  garnishment, 
the  plaintiff  In  attachment  acquired  a  su- 
perior right  in  the  indebtedness  of  the  Mey- 
er &  Schmld  Grocer  Company  for  the  vine- 
gar than  existed  in  favor  of  the  original 
creditor  of  the  garnishee  (Morningstar)  aft- 
er the  assignment  Of  course,  in  levying  the 
attachment  and  garnishing  the  Meyer  & 
Rchmid  Grocer  Company  as  the  debtor  of 
Morningstar,  plaintiff  in  attachment  can  ac- 
quire no  greater  rights  against  the  garnishee 
than  those  existing  in  favor  of  his  debtor, 
the  defendant,  Morningstar,  at  the  time  of 
the  garnishment  After  all,  the  plaintiff  in 
attachment,  upon  the  garnishment  being  sus- 
tained, succeeds  only  to  the  rights  of  his 
debtor,  the  defendant  in  attachment.  It  is 
certain  the  attaching  creditor  could  stand  In 
no  better  situation  in  respect  of  the  fund 
garnished  than  his  debtor,  the  defendant 
In  attachment,  and  if  the  fund  garnished  was 
not  owing  to  the  defendant  in  attachment, 
or  had  been  assigned  prior  to  the  garnish- 
ment, then  the  attachment  defendant,  Morn- 
ingstar, had  no  rights  therein  to  which 
plaintiff  could  succeed.  Indeed,  in  such  cir- 
cumstances, the  defendant  in  attachment 
had  no  property  in  the  indebtedness  whatev- 
er, and  no  right  therein  subject  to  attach- 
ment His  rights  having  been  assigned  to 
the  American  Fruit  Product  Company  in 
good  faith  for  a  valuable  consideration,  the 
garnishee  owed  the  amount  to  that  com- 
pany and  not  to  the  defendant  Morningstar. 
Smith  v.  Sterritt  24  Mo.  260;  McDermott. 
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v.  Doncgan,  44  Mo.  86;  Drake  on  Attach- 
ments (7th  Ed.)  |  604.  And,  indeed,  this  is 
true,  even  though  the  assignment  of  the  in- 
debtedness be  an  equitable  assignment  only, 
for  when  it  is  sought  to  reach,  upon  gar- 
nishment, a  credit  of  the  defendant  in  at- 
tachment, it  must  be  both  legally  and  equi- 
tably due  to  him.  In  such  cases,  even  though 
the  assignment  be  equitable  only,  the  court 
will  take  notice  of  it  and  protect  the  rights 
of  the  assignee.  This  for  the  reason,  says 
Mr.  Drake:  "As  the  defendant  has  parted 
with  his  Interest  in  the  debt,  and  could  not 
legally  maintain  an  action  for  it  against 
the  garnishee  for  bis  own  benefit,  and  as 
the  plaintiff  can  acquire  no  greater  interest 
in  the  debt  than  the  defendant  had  at  the 
time  of  garnishment,  it  results  that  the  gar- 
nishee cannot  be  charged  for  that  which, 
equitably,  he  has  ceased  to  owe  to  the  de- 
fendant and  owes  to  another  person."  Drake 
on  Attachments  (7th  Ed.)  604,  602.  Indeed,' 
on  principle,  this  must  be  true,  for  all  that 
can  be  seized  under  execution  or  by  process 
of  garnishment,  as  in  this  case,  is  the  right 
which  remains  in  the  assignor,  and  this  is 
nothing  more,  at  least  where  the  assignment 
Is  made  bona  flde  as  here,  than  the  legal 
title,  subject  to  the  equitable  Interests  of  the 
assignee.  And  therefore,  as  no  right  could 
be  enforced  by  Mornlngstar  against  the  Mey- 
er &  Schmld  Orocer  Company  after  the  as- 
signment, none  can  be  enforced  by  the  plain- 
tiff in  attachment,  who  succeeds  only  to  the 
rights  of  Moral  ngstar.  To  the  same  effect, 
see  the  following  cases  in  point:  Dlz  v. 
Cobb,  4  Mass.  608;  Wakefield  v.  Martin, 
3  Mass.  558;  Pellman  v.  Hart,  1  Pa.  268; 
Stevens  v.  Stevens,  1  Ashm.  (Pa.)  190; 
Knapp,  Stout  &  Co.  v.  Standley,  45  Mo. 
App.  264;  Hendrickson  v.  Bank,  81  Mo.  App. 
232. 

It  appearing  the  Indebtedness  of  the  gar- 
nishee to  the  defendant,  Mornlngstar,  had 
been  assigned  to  the  American  Fruit  Product 
Company  in  good  faith  and  for  a  valuable* 
consideration  prior  to  the  garnishment  here-1 
in,  there  was  no  Indebtedness  of  the  gar-4 
nishec  to  the  defendant  in  attachment  against 
which  the  plaintiff's  rights  attached  upon 
garnishment.  In  this  view,  the  judgment 
must  be  reversed.   It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  con- 
cur. 


ST.  NICHOLAS  HOTEL  CO.  v.  METER  & 
SCHMID  GROCER  CO. 

(St.  Louis  Court  of  Appeals.    Missouri.  June 
22,  1009.    Rehearing  Denied  July 
6,  1009.) 

Appeal  from  Circuit  Court,  St  Louis  County ; 
C.  Orrick  Bishop,  Judge. 

Action  by  the  St.  Nicholas  Hotel  Company 
against  the  Meyer  &  Schmid  Grocer  Company, 


(Mo. 


garnishee  of  William  Mornlngstar.  Judgment  to* 
plaintiff,  and  the  garnishee  appeals.  Reversed. 

Grant,  Carroll  &  Kennedy,  for  appellant. 
Jos.  Wheless,  for  respondent 

NORTONI,  J.  This  is  a  garnishment  proceed- 
ing in  all  respects,  except  the  amount  involv- 
ed, identical  with  thst  of  Wheless  v.  Merer  & 
Schmid  Grocer  Co.,  Garnishee  of  William  Morn- 
ingstar (Mo.  App.)  120  S.  W.  708,  decided  at 
this  term.  In  this  case,  plaintiff  the  St  Nich- 
olas Hotel  Company  sued  the  defendant,  Wil- 
liam Morningstar,  by  attachment,  and  the  Mey- 
er &  Schmid  Grocer  Company  was  garnished  as 
his  debtor,  identically  as  in  the  Wheless  Case 
referred  to.  The  indebtedness  alleged  to  be  ow- 
ing from  the  garnishee  to  William  Morningstar 
is  the  identical  indebtedness  relied  upon  in  the 
Wheless  Case.  The  rights  of  the  parties  are 
to  be  determined  by  reference  to  the  same  con- 
tract between  the  American  Fruit  Product  Com- 
pany and  William  Morningstar  as  set  ont  in 
the  Wheless  Case.  The  two  cases  were  con- 
solidated and  tried  in  the  circuit  court,  and, 
as  thus  consolidated,  were  submitted  together 
here  on  the  same  briefs.  The  questions  pre- 
sented in  this  case  are  identical  with  those  rul- 
ed in  the  Wheless  Case. 

For  the  reasons  given  in  the  opinion  in 
Wheless  v.  Meyer  &  Schmid  Grocer  Company, 
Garnishee  of  William  Morningstar,  the  judg- 
ment will  be  reversed,  as  it  was  in  that  case. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  concur. 


SALTS  v.  PRUDENTIAL  INS.  CO. 

(St  Louis  Court  of  Appeals.  Missouri.  June 
8,  1909.    Rehearing  Denied  June  22,  1909.) 

1.  Insurance  (SI  264,  268*)— "Warranty"— 
Effect  or  Breach. 

A  warranty,  in  the  law  of  insurance,  is  not 
matter  collateral  to  the  contract,  stated  as  an 
inducement  to  the  other  party  to  enter  into 
the  agreement,  as  a  representation  is,  but  is 
parcel  of  the  contract,  and,  in  the  absence  of 
a  statute  to  the  contrary,  invalidates  the  obli- 
gation if  not  strictly  true,  even  though  the 
thing  warranted  does  not  affect  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  558-569;  Dec  Dig.  H  264,  268.*] 

2.  Insurance  (|  264*)  —  "Was  ran  it"  — 
"Condition  Precedent." 

The  terms  "warranty"  and  "condition  pre- 
cedent" are  used  interchangeably  in  insurance 
law,  and  in  many  Instances  an  insurance  war- 
ranty is  nothing  more  or  less  than  a  condition 
precedent  to  the  taking  effect  of  the  contract,  as 
when  the  insured  warrants  the  premium  will  be 
paid  by  the  date  of  the  policy. 

[Ed.  Note.— For  other  casei,  see  Insurance, 
Cent.  Dig.  $  558;  Dec  Dig.  S  264.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7393-7395,  7832-7833;  vol.  2, 
pp.  1400-1402;  vol.  8,  p.  7610.] 

8.  Insurance  (|  291*)  — Life  Instjbance  — 
Avoidance  or  Policy  fob  Misrepresenta- 
tion—Statutes— Applicability. 

Rev.  St  1899,  §  7890  (Ann.  St.  1906,  p. 
8746),  provides  that  no  misrepresentation  made 
in  obtaining  a  policy  of  life  insurance  shall  be 
deemed  material  or  render  the  policy  void  un- 
less the  matter  misrepresented  snail  nave  actu- 
ally contributed  to  the  contingency  or  event 
on  which  the  policy  has  become  due.  Insured 
warranted  in  her  application  that  she.  was  in 
sound  health,  and  the  policy  provided  that  no 
claim  would  be  paid  unless  at  the  date  thereof 
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in  lured  was  in  sound  health,  and  also  pror 
vided  that  if  insnred  should  die  in  one  or  more 
years  after  such  date,  and  all  premiums  had 
been  paid,  etc.,  the  policy  should  be  incontesta- 
ble. Held,  that  the  statute  applied  to  the  con- 
ditions and  stipulations  in  the  policy  as  well  as 
to  misrepresentations  in  the  application,  and 
hence  though  insured  was  not  in  sound  health 
when  the  policy  was  delivered,  it  was  not  there- 
by avoided  unless  such  ill  health  caused  or  con- 
tributed to  her  death. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  681-890,  694-696;  Dec.  Dig.  t 
29L»] 

4.  Insurance  (g  659*)  — Lira  Insurance  — 
Cause  of  Death— Evidence. 

In  an  action  on  a  life  insurance  policy,  a 
physician's  certificate  as  to  the  cause  of  death, 
not  referred  to  in  the  proofs  of  loss,  was  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  f  659.*] 

5.  Appeal  and  Ebbob  ({  205*)— Questions 
Reviewable— Exclusion  or  Evidence. 

The  exclusion  of  evidence  will  not  be  re- 
viewed on  appeal  where  no  statement  was  made 
or  tendered  as  to  what  was  proposed  to  be  prov- 
ed by  the  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1282;  Dec.  Dig.  |  205.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Jas.  T.  Neville,  Judge. 

Action  by  James  Salts,  as  administrator, 
against  the  Prudential  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Plaintiff  sues  as  administrator  of  his  de- 
ceased daughter  Pearl  Salts,  and  on  a  policy 
of  insurance  issued  to  her  by  defendant, 
June  17,  1907.  In  the  answer  it  is  alleged 
the  policy  provided  no  claim  would  be  paid 
by  defendant  unless  the  Insured  was  in 
sound  health  at  the  date  of  the  policy;  on 
said  date,  for  several  months  prior  there- 
to, and  on  to  her  death  the  Insured,  Pearl 
Salts,  had  been  and  continued  to  be  afflicted 
with  tuberculosis  of  the  lungs,  or  consump- 
tion, a  fact  which  defendant  did  not  know 
until  after  it  had  been  furnished  by  plaintiff 
with  proof  of  loss  on  or  about  March  10, 
1908;  that  defendant  would  not  have  Issued 
the  policy  had  It  known  the  real  condition 
of  the  health  of  the  Insured;  wherefore,  in 
view  of  the  premises  the  policy  never  be- 
came a  binding  obligation.  The  above  de- 
fense is  founded  on  a  proviso  In  the  policy 
Itself,  and  a  second  one  is  founded  on  state- 
ments In  the  application  made  by  the  Insur- 
ed tbat  the  condition  of  her  health  when 
she  applied  for  the  policy  was  good,  that  she 
never  had  been  seriously  1U,  or  suffered  from 
any  physical  Infirmity,  an  habitual  cough, 
spitting  of  blood,  or  consumption;  which 
representations  were  made  in  the  applica- 
tion In  answer  to  questions,  and  the  Insured 
expressly  warranted  the  statements  to  be 
true,  and  agreed  they  should  form  the  basis 
of  the  contract  for  Insurance.  In  truth  the 
statements  were  all  false,  and  Pearl  Salts 
when  she  applied  for  the  policy  was  in  bad 
health,  physically  defective  and  infirm,  suf- 


fering from  spitting  of  blood,  habitual  cough, 
and  consumption,  had  been  seriously  ill  from 
consumption,  spitting  of  blood,  and  habitual 
cough,  and  thereafter/ was  so  afflicted  con- 
tinuously. The  policy  was  issued  believing 
her  representations  were  true,  and  other- 
wise would  not  have  been  issued.  The  said 
representations  were  not  only  false  In  point 
of  fact,  but  the  death  of  the  insured  was 
caused  or  contributed  to  by  the  malady  with 
which  she  was  afflicted  at  the  time,  to  wit, 
consumption  or  tuberculosis.  The  policy 
expressly  provided  it  should  be  void  If  any 
representation  on  which  it  was  granted  was 
not  true;  wherefore  defendant  prayed  Judg- 
ment and  to  be  dismissed  with  costs.  A 
general  denial  was  filed  in  reply.  Among  the 
statements  of  the  application  were  these: 
"What  Is  the  present  condition  of  health? 
Good.  *  *  *  I  hereby  apply  for  insurance 
for  the  amount  herein  named,  and  I  declare 
and  warrant  that  the  answers  to  the  above 
questions  are  complete  and  true,  and  were 
written  opposite  the  respective  questions  by 
me,  or  strictly  in  accordance  with  my  direc- 
tions. I  agree  that  said  answers,  with  this 
declaration,  shall  form  the  basis  of  a  con- 
tract of  insurance  between  me  and  the  Pru- 
dential Insurance  Company  of  America,  and 
that  the  policy  which  may  be  granted  by  the 
company  in  pursuance  of  this  application, 
shall  be  accepted  subject  to  the  conditions 
and  agreements  contained  in  such  policy.  I 
further  agree  that  no  obligation  shall  exist 
against  said  company  on  account  of  this 
application,  although  I  may  have  paid  pre- 
miums thereon,  unless  said  company  shall 
Issue  a  policy  in  pursuance  thereof,  and  the 
same  Is  delivered  to  me.  (Signature  of  ap- 
plicant) Pearl  Salts.  I  certify  that  I  have 
this  10th  day  of  June,  1907,  personally  seen 
and  questioned  the  applicant  herein  named, 
and  I  recommend  the  company  to  accept  the 
risk.  O.  E.  Badgley,  Agent." 

The  policy  contained  the  following  terms: 
"If  the  Insured  shall  die  within  six  months 
from  the  date  hereof,  one-half  of  the  above 
benefit  will  be  paid.  After  six  months  from 
its  date  the  policy  will  be  In  force  for  the 
full  benefit  •  *  •  1st.  Preliminary  Pro- 
vision.— No  claim  will  be  paid  on  this  policy 
in  case  of  the  death  of  the  insured  before  the 
date  hereof,  nor  unless  on  said  date  the  in- 
sured was  alive  and  In  sound  health.  *  *  • 
3d.  Policy  Wben  Void.— This  policy  shall  be 
void  If  there  be  In  force  upon  the  life  of  the 
Insured  an  industrial  policy  previously  Is- 
sued by  this  company,  unless  the  policy  first 
Issued  contains  an  endorsement,  signed  by 
the  president  or  the  secretary,  authorizing 
this  policy  to  be  in  force  at  the  same  time; 
or  if  any  of  the  representation*  upon  which 
this  policy  it  granted  be  not  true;  [Italics 
ours];  or  if  tbe  person  insured  Is  under 
twenty-two  years  of  age  next  birthday,"  eta 
"If  for  any  cause  this  policy  be  or  become 
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▼old,  all  premiums  paid  hereon  shall  be  for- 
feited to  the  company  except  an  provided 
herein.  •  •  •  9th.  Incontestability.— If 
the  Insured  shall  die  one  or  more  years  after 
the  date  hereof,  and  If  all  due  premiums 
shall  have  been  paid,  and  full  proof  of  death 
given  to  the  company  within  one  year  next 
after  the  death  of  the  Insured,  this  policy 
shall  be  incontestable." 

The  case  was  tried  and  the  jury  Instruct- 
ed on  the  theory  that  even  If  deieased  was 
not  In  sound  health  at  the  date  of  the  policy, 
or  if  she  misrepresented  the  state  of  her 
health  in  the  application  for  insurance,  nev- 
ertheless plaintiff  was  entitled  to  a  verdict 
unless  she  was  not  in  sound  health  at  the 
time  the  policy  was  Issued,  and  the  condition 
of  her  health  at  said  time  caused  or  con- 
tributed to  her  death,  or  some  fact  about 
her  health  or  physical  state  was  misrepre- 
sented in  the  application,  and  the  fact  mis- 
represented caused  or  contributed  to  her 
death.  Defendant's  main  point  Is  the  Insur- 
ed bad  consumption  as  far  back  as  the  spring 
of  1007.  Hence  the  Interval  of  a  week  be- 
tween the  date  of  the  application  and  of  the 
policy  Is  unimportant,  as  it  Is  not  claimed 
she  contracted  the  disease  in  said  interval. 

Haff  &  Michaels  and  Woodruff  &  Mann, 
for  appellant.  Len  Walker  and  W.  D.  Tat- 
low,  for  respondent 

GOODE,  J.  (after  stating  the  facts  as 
above).  The  contention  Is  put  forward  by  de- 
fendant that  the  entire  evidence  showed  be- 
yond Inference  to  the  contrary  the  insured 
was  not  in  sound  health,  but  had  tubercu- 
losis of  the  lungs  when  the  policy  was  grant- 
ed, and  showed,  further,  the  statements  made 
by  her  in  her  application  for  the  policy,  and 
warranted  to  be  true,  were  not  true.  We  will 
dismiss  this  contention  by  saying  the  record 
teems  with  evidence  to  prove  the  Insured  was 
not  afflicted  with  tuberculosis,  but  died  from 
excessive  use  of  morphine,  or  a  congested  con- 
dition of  the  liver  due  to  that  habit  The 
doctor  who  attended  her  in  her  last  Illness 
so  testified,  and  there  is  much  other  testi- 
mony to  the  same  effect  There  was  also 
abundant  evidence  from  which  the  jury 
might  have  found  that  when  deceased  applied 
for  Insurance  and  also  when  the  policy  was 
Issued,  she  was  not  suffering  from  any  dis- 
ease, spitting  of  blood,  cough,  physical  defect 
or  infirmity,  and  never  had  been  seriously 
sick.  In  other  words,  might  have  found  the 
statements  in  the  application  were  true.  It  Is 
worthy  of  note  in  this  connection,  not  as 
constituting  a  waiver  of  any  right  of  the 
company,  but  as  an  item  of  evidence,  that 
defendant's  agent  solicited  deceased  to  take 
out  a  policy  and  defendant's  regular  exam- 
ining physician  who  bad  examined  risks  for 
years,  passed  her  as  a  good  average  risk, 
specifically  stating  her  lungs  were  not  dis- 
eased In  the  report  of  his  examination  sent 
to  the  company.  We  overrule  the  assignment 
of  error  based  on  the  supposed  conclusive 


proof  the  Insured  was  not  In  sound  health, 
but  had  consumption,  when  the  policy  was 
written,  or  similar  proof  the  statements  In 
her  application  were  false;  citing  as  an  appo- 
site authority  Keller  v.  Ins.  Co.,  198  Mo.  440, 
95  S.  W.  903. 

2.  We  do  not  understand  counsel  for  de- 
fendant to  contest  the  proposition  that  even 
though  there  was  a  misrepresentation  by  the 
Insured  in  the  application  regarding  the 
state  of  her  health,  this  fact  would  not  pre- 
clude recovery  unless  the  matter  misrepre- 
sented caused  or  contributed  to  her  death. 
Whatever  representations  were  made'  were 
part  of  the  policy,  according  to  the  terms  of 
both  the  application  and  the  policy  itself. 
The  former  said  the  statements  made  in  it 
were  true,  should  form  the  basis  of  the  con- 
tract of  insurance,  the  policy  should  be  sub- 
ject to  the  agreements  and  conditions  con- 
tained In  it,  and  no  obligation  should  arise 
against  the  company  on  account  of  the  appli- 
cation and  payment  of  premiums,  until  the 
policy  bad  been  issued  and  delivered.  One 
clause  of  the  latter  instrument  said  It  should 
become  void  if  any  representations  on  which 
it  was  obtained  were  not  true;  thus  refer- 
ring to  the  application  In  a  way  to  show 
the  intention  was  to  embrace  It  as  part  of 
the  contract  Angell,  Insurance,  f  141;  Kerr, 
Ins.  p.  320;  1  May,  Ins.  f  158  et  seq.  The 
statements  In  the  application  were  warran- 
ties. A  warranty  in  the  law  of  Insurance  is 
not  matter  collateral  to  the  contract,  stated 
as  an  luduceuient  to  the  other  party  to  euter 
Into  the  agreement  as  a  representation  Is. 
It  Is  parcel  of  the  contract,  and,  in  the  ab- 
sence of  a  statute  to  the  contrary,  Invalidates 
the  obligation  if  not  strictly  true;  aud  this 
though  the  thing  warranted  does  not  affect 
the  risk.  Aloe  v.  Ins.  Co.,  147  Mo.  561,  49 
S.  W.  553;  Angell,  Ins.  {  140;  Bliss,  Life  Ins. 
(2d  Ed.)  {  34;  Bacon,  Ben.  Soc  (3d  Ed.)  | 
194;  1  May,  Ins.  (4th  Ed.)  f  156.  The  effect 
of  untrue  warranties  is  now  controlled  In  this 
state,  by  the  statute  which  declares  no  mis- 
representation made  to  obtain  and  secure  a 
policy  of  life  Insurance  shall  be  deemed  ma- 
terial or  render  the  policy  void,  unless  the 
matter  misrepresented  shall  have  actually 
contributed  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  pay- 
able; whether  it  so  contributes  in  a  case- 
shall  be  a  question  for  the  jury.  Rev.  St 
1899,  {  7890  (Ann.  St  1906.  p.  3746).  The 
word  "misrepresentation,"  used  in  the  stat- 
ute, has  been  construed  to  embrace  state- 
ments, in  the  nature  of  a  warranty,  which 
are  Introduced  into  the  policy  as  part  of  It 
Jacobs  v.  Ass'n.  146  Mo.  623,  48  S.  W.  462; 
Jenkins  v.  Ins.  Co.,  171  Mo.  375,  71  S.  W. 
088;  Keller  v.  Ins.  Co..  198  Mo.  440,  95  S.  W. 
903.  One  question  propounded  to  the  insur- 
ed in  the  blank  application,  related  to  the 
present  state  of  her  health,  and  she  answer- 
ed it  was  good.  The  question  and  answer  be- 
came a  term  of  the  contract  of  insurance,  and 
were  a  warranty  that  she  was  in  good  or 
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sound  health  at  the  time.   That  is  to  say, 
they  were  equivalent  to  the  clause  of  the 
policy  requiring  her  to  be  In  "sound  health" 
at  the  date  of  It  While  counsel  for  defend- 
ant concede  that  If  the  warranty  regarding 
the  state  of  deceased's  health  when  she 
made  the  application  was  false,  and  she  was 
not  then  in  good  health,  the  misrepresenta- 
tion would  have  no  effect  on  the  contract  un- 
less the  state  of  her  health  at  said  time  caus- 
ed or  contributed  to  her  death  seven  months 
afterwards,  they  contend,  nevertheless,  if 
she  was  not  in  sound  health  on  June  17th, 
when  the  policy  was  delivered,  there  can  be 
no  recovery,  and  this  though  her  health  at 
said  date  had  nothing  to  do  with  her  death, 
and  even  though  she  was  unaware  her  health 
was  impaired.    They  contend-  the  statute 
takes  effect  only  on  misrepresentations  made 
in  the  application  for  Insurance,  and  not  on 
conditions  and  stipulations  contained  in  the 
policy.  This  cannot  be  true  in  full  measure, 
because,  when  the  contract  is  worded  like 
the  one  at  bar,  statements  in  the  application 
are  as  much  part  of  the  policy  after  the  lat- 
ter is  executed,  as  any  other  condition  of  the 
instrument   The  distinction  really  attempt- 
ed is  between  a  warranty  and  a  condition 
precedent  The  argument  is  this:  the  provi- 
sion of  the  policy  that  no  claim  would  be 
paid  unless  the  Insured  was  alive  and  In 
sound  health  when  delivered.  Is  a  condition 
precedent  and,  If  she  was  not  then  In  sound 
health,  the  policy  never  took  effect  as  a  con- 
tract   Before  going  into  this  supposed  dis- 
tinction between  conditions  precedent  and 
warranties,  we  will  scrutinise  the  language 
of  the  clause  relied  on  to  see  If,  in  truth,  it 
purports  to  be  a  condition  precedent  to  the 
taking  effect  of  the  policy.    The  language 
does  not  say  the  contract  shall  not  take  ef- 
fect unless  she  was  In  sound  health,  but  mere- 
ly said  no  claim  would  be  paid  by  the  com- 
pany if  she  was  not ;  whereas  other  clauses 
of  the  policy  provided  express  ly  it  should 
be  void  If  certain  things  were  not  done.  It 
Is  worthy  of  note,  too,  that  one  clause  declar- 
ed if  the  insured  died  In  one  or  more  years 
after  Its  date,  with  all  premiums  paid,  the 
policy  should  be  Incontestable.  How  can  that 
clause  be  construed  harmoniously  with  the 
one  Invoked  by  defendant  If  the  latter  pre- 
vented the  policy  from  taking  effect  unless 
the  insured  was  in  sound  health  at  the  date 
of  it?  If  it  never  took  effect  how  could  it 
become  incontestable  in  any  contingency? 
The  Idea  that  a  contract  not  in  existence 
should  become  Incontestable  Is  elusive.  In 
truth  the  clause  relied  on  by  defendant  is  no 
condition  precedent  In  the  strict  sense  of  that 
term,  and  such  is  the  sense  to  be  attached 
when  a  forfeiture  is  Invoked.   "A  condition 
precedent  calls  for  the  performance  of  some 
act  or  the  happening  of  some  event  after 
the  terms  of  the  contract  have  been  agreed 
upon,  before  the  contract  shall  take  effect; 
that  is,  the  contract  is  made  In  form,  but 
does  not  become  operative  as  a  contract  un- 


til some  future  act  Is  performed  or  some  sub- 
sequent event  occurs."  4  Ency.  Law,  p.  627 ; 
Redman  v.  Ins.  Co.,  49  Wis.  439,  4  N.  W.  595. 
This  Is  the  technical  definition,  but  in  truth 
the  terms  "warranty"  and  "condition  prece- 
dent" are  used  interchangeably  in  Insurance 
law,  and  in  many  Instances  an  Insurance  war- 
ranty Is  nothing  more  or  less  than  a  condition 
precedent  to  the  taking  effect  of  the  contract 
as  when  the  Insured  warrants  the  premium 
will  be  paid  by  the  date  of  the  policy.  The  fre- 
quent Identity  of  the  two  terms  for  all  pur- 
poses of  determining  liability  on  a  policy 
in  a  given  case  Is  assumed  in  numerous  trea- 
tises and  decisions;  the  assumption  some- 
times being  tacitly  applied,  and  at  other  times 
a  warranty  Is  spoken  of  as  a  condition  prece- 
dent or  vice  versa.  Angell,  Ins.  |  142;  1 
May,  Ins.  g  156;  Bliss,  Life  Ins.  (2d  Ed.)  f 
34;  1  Bacon,  Ben.  Soc  (3d  Ed.)  S  194;  Mers 
v.  Ins.  Co.,  68  Mo.  127;  Aloe  v.  Ins.  Co., 
supra;  Robertson  v.  French,  4  East  135; 
Vose  v.  Ins.  Co.,  6  Cush.  (Mass.)  47;  Nat 
Bank  v.  Ins.  Co.,  95  U.  S.  678,  24  L.  Ed.  563; 
Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.) 
72,  22  Am.  Dec.  567;  also,  see  numerous  de- 
cisions cited  In  note  1,  p.  408,  1  Bacon,  Ben. 
Soc.  In  the  Mers  and  Aloe  Cases,  it  was 
said:  "Where  a  warranty  Is  part  of  a  con- 
tract it  must  be  strictly  complied  with. .  'It  is 
in  the  nature  of  a  condition  precedent,  and 
no  inquiry  is  allowed  into  the  materiality  or 
Immateriality  of  the  fact  warranted.' "  It 
would  be  subtle  to  the  last  degree  to  distin- 
guish between  clauses  originally  Inserted  in 
a  policy  to  make  certain  facts  conditions  pre- 
cedent (e.  g.,  payment  of  premium  by  a  given 
day  or  the  sound  health  of  the  insured  at 
the  date  of  the  policy)  and  warranties  of 
those  facts  in  the  application,  which  were 
absorbed  in  the  policy  as  part  of  the  contract. 
Such  a  distinction  could  have  no  solid  foun- 
dation in  reason  or  justice. 

Counsel  for  defendant  have  cited  us  in 
their  brief  to  these  cases  as  sustaining  the 
distinction :  Packard  v.  Ins.  Co..  72  N.  H.  1, 
54  Atl.  287 ;  Carmlchael  v.  Ins.  Co.,  116  App. 
Dlv.  291,  101  N.  Y.  Supp.  602;  Ins.  Co.  v. 
Beta,  44  Tex.  657,  99  S.  W.  1140;  Stringham 
v.  Ins.  Co.,  44  Or.  447,  75  Pac.  822;  Lang- 
staff  v.  Ins.  Co.,  69  N.  J.  Law,  64,  54  Atl. 
518;  Murphy  v.  Ins.  Co.,  206  Pa.  444,  66 
Atl.  19 ;  Thompson  v.  Ins.  Co.,  13  N.  D.  444, 
101  N.  W.  900;  McAndlless  v.  Ins.  Co.,  45 
Mo.  App.  584;  Metropolitan  Life  Ins.  Co.  v. 
Howie,  62  Ohio  St.  204,  66  N.  E.  908;  Barker 
v.  Ins.  Co.,  188  Mass.  542,  74  N.  E.  945.  All 
of  those  authorities,  except  the  last  three, 
were  decided  without  reference  to  a  statute 
like  ours,  and  this  is  enough  to  discriminate 
them  from  the  present  case:  but  a  critical 
study  of  them  will  reveal  that  In  some,  if  not 
all,  the  opinions,  the  proposition  that  a  war- 
ranty and  a  condition  precedent  in  a  policy 
has  Identical  legal  consequences,  was  taken 
for  granted.  Indeed,  In  several  of  the  cases 
the  matter  treated  as  a  condition  precedent 
was  contained  only  in  the  application  and 
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not  In  the  policy  Itself,  except  In  so  far  as  It 
was  drawn  Into  the  latter  by  the  application 
being  declared  part  of  It;  whereas  In  other 
cases  the  matter  appeared  In  both  Instru- 
ments. Oarmlchael  v.  Ins.  Co.;  Langstaff 
t.  Ins.  Co. ;  Ins.  Co.  v.  Beta,  supra.  Our  es- 
sential Inquiry  Is  not  whether,  In  the  ab- 
sence of  a  statute,  an  unfulfilled  warranty  of 
the  existence  of  a  certain  fact  or  condition 
precedent,  at  the  date  of  the  policy,  would 
avoid  the  contract  or  prevent  It  from  taking 
effect;  but  whether  If  the  Insured  warrant- 
ed the  existence  of  a  fact  (e.  g.,  sound  health 
at  the  date  of  the  policy),  and  the  policy  al- 
so said  no  claim  would  be  paid  unless  the 
Insured  was  in  sound  health  at  said  date,  it 
is  an  accurate  interpretation  of  our  statute 
on  the  subject  to  say  it  will  allow  recovery 
notwithstanding  the  warranty  was  untrue, 
If  the  fact  misrepresented  did  not  contribute 
to  the  loss,  but  will  not  allow  recovery  If  the 
policy  elsewhere  provided  against  liability  if 
the  fact  did  not  exist,  even  though  Its  non- 
existence had  nothing  to  do  with  the  loss. 
To  our  minds  this  construction  of  the  statute 
is  not  called  for  by  the  language  in  which  it 
Is  framed  and  would  go  far  toward  defeating 
its  purpose  and  destroying  its  usefulness. 
The  case  of  McAndiless  v.  Ins.  Co.,  supra, 
does  not  help  defendant,  because  It  conclu- 
sively appeared  the  Insured  had  consumption 
at  the  date  of  the  policy  and  of  the  warran- 
ty and  died  with  It  Hence  the  court  had  no 
occasion  to  go  Into  the  question  of  the  sup- 
posed difference  in  effect  of  a  breach  of  con- 
ditions written  In  the  policy  Itself  and  a 
breach  of  those  introduced  into  it  by  making 
the  application  part  of.it  The  decisions  in 
Ins.  Co.  v.  Howie  and  Barker  v.  Ins.  Co.. 
supra,  lend  some  support  to  defendant's  prop- 
osition and  are  impressive  because  pronounc- 
ed by  eminent  courts.  But  the  statutes  dealt 
with  differ  In  phraseology  from  ours.  The 
Massachusetts  statute  provides  no  misrep- 
resentation or  warranty,  "made  in  the  ne- 
gotiation of  the  contract  or  policy  of  insur- 
ance," shall  be  deemed  material  or  avoid  the 
policy,  unless  made  with  the  Intent  to  de- 
ceive, or  unless  it  Increases  the  risk.  2  Mass. 
Rev.  Laws,  p.  1128,  c.  118,  i  21.  Said  statute 
relates  to  misrepresentations  or  warranties 
made  in  negotiating  for  the  policy.  The 
Ohio  statute  says  no  answer  to  an  interroga- 
tory by  an  applicant  In  his  or  her  application 
for  the  policy  shall  bar  the  right  to  recover 
on  a  policy  issued  on  the  application,  unless 
falsely  and  fraudulently  made  and  material, 
etc.  Rev.  St  Ohio  1890,  f  3625.  Said  statute 
relates  to  answers  to  Interrogatories  In  the 
application.  In  view  of  the  language  used, 
the  courts  of  the  respective  states  held  the 
statutes  did  not  relate  to  clauses  of  the  con- 
tract itself,  but  to  negotiations  anterior  to 
the  contract  Our  statute  simply  says  no  mis- 
representation made  in  obtaining  or  securing 
a  policy  of  Insurance,  etc.  These  words  less 
clearly  Import  that  the  statute  has  reference 
only  to  what  was  represented  prior  to  the 


date  of  the  contract  and  not  to  the  contents 
of  the  policy  Itself.  It  Is  not  our  task  to 
criticise  the  interpretation  of  their  statutes 
by  the  courts  of  those  states.  What  we  de- 
cide is  that  the  same  Interpretation  cannot 
rationally  be  given  to  our  statute;  for  there- 
by we  would  sanction  the  very  mischief  the 
Legislature  intended  to  obviate— i.  e.,  avoid- 
ance of  liability  because  of  immaterial  er- 
rors in  representations  and  warranties.  Such 
defenses  based  on  warranties  as  the  statute 
alms  to  exclude  would  be  Introduced  Into  the 
policy  as  conditions  precedent  Perhaps  we 
would  have  been  intimidated  by  the  author- 
ity of  those  courts  were  we  not  supported  by 
the  Judgment  of  a  tribunal  of  equal  em- 
inence; a  judgment  too,  given  In  passing  on 
our  own  statute  In  Insurance  Company  v. 
Rlggs,  203  U.  S.  248,  27  Sup.  Ct.  126,  51  L. 
Ed.  168,  the  action  was  on  two  policies  of 
life  insurance  Issued  in  this  state  and  con- 
taining the  following  provision:  "This  pol- 
icy shall  not  be  In  force  until  the  first  pre- 
mium is  paid,  and  the  policy  delivered  to  aud 
accepted  by  the  Insured  while  in  good  health. 
At  any  time  when  this  policy  has  been  con- 
tinuously In  force  for  more  than  one  year,  it 
shall  be  Incontestable  except  for  fraud  and 
nonpayment  of  premium  herein,  if  the  age 
of  the  Insured  has  been  correctly  stated  in 
the  application."  The  application  was  made 
part  of  the  policy,  its  statements  were  war- 
ranted to  be  true,  and  It  contained  a  stipula- 
tion that  no  obligation  should  arise  under  it 
until  the  policy  was  issued  and  delivered,  the 
applicant  being  at  the  time  in  good  health 
and  the  first  premium  paid.  Every  answer 
was  warranted  to  be  material  to  the  risk. 
The  application  also  warranted  the  insured 
was  not  affected  with  any  disease  or  dis- 
order. It  will  be  perceived  that  contract 
was  not  materially  different  from  the  one  at 
bar.  The  company  denied  liability  on  the 
ground  the  answers  in  the  application  were 
untrue  and  known  to  be  by  the  applicant 
The  United  States  Supreme  Court  held  the 
Missouri  statute  governed  the  case,  was  not 
unconstitutional,  and  the  company  could  not 
escape  liability  by  reason  of  the  representa- 
tions of  the  insured  unless  the  jury  found 
the  matters  misrepresented  contributed  to 
the  loss.  The  opinion  did  not  discuss  the  sup- 
posed distinction  between  warranties  and 
conditions  precedent  in  the  policy.  Never- 
theless, it  was  ruled  the  circuit  court  rightly 
refused  to  grant  an  Instruction  that  the  plain- 
tiff could  not  recover  unless  the  policies 
were  not  delivered  and  accepted  while  the 
insured  was  in  good  health.  That  judgment, 
together  with  those  of  the  Missouri  Supreme 
Court  first  cited  supra,  justify  us  in  holding 
this  defendant  cannot  evade  payment  of  the 
policy  by  virtue  of  the  clause  that  it  would 
pay  no  claim  unless,  on  the  date  of  the  con- 
tract the  insured  was  in  sound  health,  if  It 
did  not  appear  the  unsound  state  of  her 
health  at  the  time  contributed  to  or  caused 
her  death— a  question  for  the  jury.   The  ef- 
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feet  to  be  given  to  the  clause  relied  on  by 
defendant,  so  aa  to  bring  It  into  unison  with 
the  rest  of  the  contract  and  the  law,  is  to 
hold  It  extends  the  statement  In  the  applica- 
tion, regarding  the  good  health  of  the  ap- 
plicant, to  the  date  of  the  contract,  and 
takes  away  the  right  to  Indemnity,  If,  on 
said  date,  she  was  ill,  and  her  Illness  caused 
or  contributed  to  her  death. 

8.  The  insured  died  February  21,  1908. 
Some  time  in  March  or  April,  1907,  prior  to 
the  date  of  the  policy,  a  physician  had  treat- 
ed her  professionally.  This  physician  was 
called  as  a  witness  by  defendant  and  was 
asked  to  state,  independently  of  any  exam- 
ination he  had  then  made  and  solely  from 
his  observation  of  the  insured  in  the  street, 
and  other  places,  whether  she  was  In  sound 
health  in  June,  1907.  The  answer  to  this 
question  was  excluded  because  the  witness 
had  treated  the  Insured  professionally  and 
he  could  not  separate  or  distinguish  his 
opinion  formed  in  treating  her  from  his 
opinion  derived  solely  from  observing  her  on 
the  street  and  nonprofessional^.  The  cer- 
tificate of  this  doctor  as  to  the  cause  of  her 
death  was  also  offered  by  defendant  and  ex- 
cluded. It  is  insisted  plaintiff  had  waived 
the  incompetency  of  the  witness,  and  par- 
ticularly of  his  certificate  of  death.  One 
ground  of  waiver  is  that  in  the  proof  of 
loss  plaintiff  had  written:  "See. Dr.  ctf." 
Three  other  certificates  to  which  that  nota- 
tion referred  were  made  out  by  as  many 
physicians,  and  the  plaintiff  had  nothing  to 
do  with  getting  the  excluded  certificate, 
which  was  Incompetent  against  him  because 
it  would  have  been  hearsay  evidence.  It 
was  not  one  of  the  certificates  referred  to 
in  the  proof  of  loss.  As  to  the  refusal 
to  permit  said  witness  to  tell  his  opinion, 
not  formed  in  the  course  of  professional 
treatment,  of  the  health  of  deceased,  suffice 
to  Bay  no  statement  was  made  or  tendered  of 
what  was  proposed  to  be  proved  by  the  wit- 
ness. Bank  v.  Wills,  79  Mo.  275;  Bank  v. 
Anil's  Adm'r,  80  Mo.  199. 

The  Judgment  is  affirmed.  All  concur. 


SMOOT  r.  BANKERS'  LIFE  ASS'N. 
(St  Louts  Court  of  Appeals.    Missouri.  June 
8,  1909.    Rehearing  Denied  July  6,  1909.) 

1.  Insurance  (I  150*)  —  Contracts  —  CON- 
STRUCTION—INDORSEMENTS. 

The  indorsement  on  the  back  of  a  certifi- 
cate of  membership  and  policy  of  insurance 
most  be  construed  with  the  face  of  the  certifi- 
cate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  805;  Dec.  Dig.  5  150.*] 

2.  Insubahoi  (i  52*)  —  Assessment  Insur- 
amoe. 

A  Ufa  insurance  corporation  incorporated 
as  an  assessment  company  under  Code  Iowa, 
f  1784  et  sea.,  authorizing  the  organization  of 
assessment  life  associations  issuing  certificates 


of  membership  stipulating  that  the  beneficiary 

on  the  death  of  the  member  shall  be  entitled 
to  a  sum  equaling  2  per  cent,  of  the  aggregate 
amount  of  the  guaranty  fund,  not  in  excess  of  a 
specified  sum,  that  the  benefits  due  from  the  as- 
sociation are  in  the  main  provided  for  by  as- 
sessments on  certificate  holders,  and  levying  as- 
sessments on  certificate  holders,  does  business 
on  the  assessment  plan,  and  a  certificate  is  not 
subject  to  the  nonforfeiture  provisions  of  Rev. 
St.  1899.  g  7897  (Ann.  St.  1906,  p.  3752). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  !  62.*] 

8.  Insurance  (|  52*)  —  Assessment  Insur- 
ance. 

An  assessment  life  Insurance  company  is 
not  subject  to  the  provision  of  the  general  in- 
surance laws,  save  as  mentioned  in  the  statute 

itself. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  52.*] 

4.  Corporations  ft  688*)— Foreign  Corpora- 
tions—Right  to  oo  Business. 

Where  a  foreign  corporation  undertakes  to 
do  business  in  the  state,  it  must  conform  to 
the  laws  of  the  state,  and  It  cannot  withdraw 
itself  from  the  operation  of  such  laws  by  the 
insertion-  of  clauses  in  its  contracts  contrary 
to  the  provisions  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2529;  Dec.  Dig.  g  638.*] 

5.  Corporations  (g  657*)— Foreign  Corpora- 
tions—Right  to  do  Business. 

Where  a  foreign  corporation  is  authorized 
to  do  business  in  the  state,  it  carries  with  it 
its  charter  and  the  law  of  its  incorporation, 
and  persons  dealing  with  it  are  bound  to  take 
notice  of  the  provisions  controlling  its  affairs, 
and  defining  the  scope  of  the  powers  of  its 
officers  and  of  the  business  in  which  it  can  en- 
gage. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  657.*] 

6.  Corporations  ((  54*)— Rules— Effect. 

The  rules  of  a  corporation  are  generally 
enacted  for  its  government  in  its  dealing  with 
third  persons,  and  for  third  persons  dealing 
with  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  g  54.*] 

7.  Corporations  (5  54*)  —  Rules  —  Effect— 
"Bt-Laws." 

The  by-laws  of  a  corporation  are  the  rules 
of  law  adopted  by  it  for  the  regulations  of  its 
own  acts,  and  of  the  rights  and  duties  of  its 
members  among  themselves. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  (  54.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  936-938;  vol.  8,  p.  7594.] 

8.  Corporations  (I  67*)— Rules— Effect. 

By-laws  duly  adopted  by  a  corporation  are 
obligatory  on  all  the  members  thereof,  and  all 
the  members  are  chargeable  with  knowledge 
thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  157-159;  Dec.  Dig.  g  57.*] 

9.  Corporations  (g  57*)— Rules— Effect. 

The  rule  that  by-laws  duly  adopted  by  a 
corporation  are  obligatory  on  the  members  is 
subject  to  the  qualification  that  a  by-law  im- 
pairing the  contractual  obligations  of  the  mem- 
bers cannot  be  of  force  without  the  assent  of 
the  members,  and  this  rule  is  especially  true  as 
to  members  of  nonstock  associations,  and  as- 
sociations not  for  profit 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g  159;  Dec.  Dig.  g  57.*] 
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10.  Insurance  (J  53*)  —  Assessment  Insur- 
!  ance — Rules. 

The  members  of  an  assessment  insurance 
company  are  conclusively  presumed  to  know 
its  laws  and  rules. 

[Ed.  Note.— For  other  cases,  sea  Insurance, 
Cent.  Dig.  §  69  ;  Dec.  Dig.  f  55.*] 

11.  Insurance  (I  57*)— Assessment  Insur- 
ance Company — Powers. 

A  corporation  organized  as  an  assessment 
life  insurance  company  under  Code  Iowa,  § 
1784,  etc.,  authorizing  the  organization  of  as- 
sessment life  insurance  associations,  has  no 
power  to  transact  the  business  of  life  Insurance 
on  any  other  plan,  and  a  policy  on  any  other 
plan  is  void  as  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  il  71-75;  Dec.  Dig.  I  57.*] 

12.  Statutes  (J  219*)— Powers  of  Foreign 
Insurance  Company— Certificate  of  In- 
surance Department— Effect. 

The  certificate  of  the  superintendent  of  the 
insurance  department  permitting  a  foreign  cor- 
poration to  transact  life  insurance  business  in 
the  state  on  the  assessment  plan  only  is  not 
conclusive  on  the  courts  in  determining  the 
character  of  the  business  carried  on  by  the 
corporation,  but  the  construction  placed  on  the 
business  by  the  executive  officers  of  the  state 
is  entitled  to  weight  in  the  interpretation  of 
the  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  296,  297;  Dec.  Dig.  |  219.*] 

18.  Insurance  ({  57*)— Foreign  Insurance 
Companies— Powers. 

A  foreign  insurance  company  procuring 
from  the  superintendent  of  the  insurance  de- 

rrtment  of  the  state  a  certificate  authorizing 
to  do  business  of  life  insurance  In  the  state 
on  the  assessment  plan  alone  is  confined  to  that 
plan  of  business,  and,  where  It  undertakes 
to  do  life  insurance  on  any  other  plan,  it  pro- 
ceeds without  authority,  and  its  contracts  are 
not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  71-75;  Dec.  Dig.  I  57.*] 

14.  Insurance  (f  849*)— Forfeitures. 
Under  the  certificate  of  membership  issued 

by  a  foreign  assessment  insurance  company, 
stipulating  that,  on  the  failure  of  the  mem- 
ber to  make  any  payment  due  to  the  corpora- 
tion in  enumerated  months  of  each  year,  his 
membership  shall  thereon  cease,  the  nonpayment 
of  an  assessment  payable  in  one  of  such  months 
operates  as  a  forfeiture  of  the  rights  of  member- 
snip,  provided  the  membership  is  forfeited  law- 
fully and  without  fraud,  and  in  accordance  with 
the  provisions  of  the  laws  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  «§  891,  895,  902;  Dec.  Dig.  f  349.*] 

15.  Insurance  (§  237*)— Forfeitures. 
Where  the  membership  in  an  assessment 

life  Insurance  company  is  unlawfully  and  fraud- 
ulently forfeited  by  the  company,  the  forfeiture 
is  ineffective,  and  the  member,  if  alive,  is  en- 
titled to  reinstatement,  and,  in  case  of  his 
death,  his  beneficiary  under  the  membership 
certificate  may  recover  the  amount  due  there- 
under, but  the  member  cannot  recover  the 
amount  of  the  certificate  on  the  ground  that  the 
company  violated  the  contract,  and  that,  by 
reason  of  age  and  health,  the  member  could  not 
procure  reinsurance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  237.*] 

16.  Insurance  (5  349*)— Forfeitures. 
Where  parties  to  a  life  insurance  contract 

stipulate  for  forfeitures,  the  courts  must  sus- 


tain forfeitures  and  enforce  the  contract,  In 
the  absence  of  fraud  or  misrepresentation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  349.*] 

17.  Insurance  (g  388*)— Forfeitures. 

That  an  assessment  life  insurance  company 
issuing  policies  stipulating  for  forfeitures  for 
nonpayment  of  dues  waived  the  right  of  for- 
feiture in  some  cases  does  not  estop  it  from 
exercising  the  right  in  another  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1057 ;  Dec.  Dig.  I  388.*] 

18.  Insurance  (J  865*)— Forfeitures. 

A  life  assessment  insurance  company  Is- 
sued certificates  stipulating  for  forfeiture  of 
membership  for  nonpayment  of  dues  in  desig- 
nated months,  but  provided  for  reinstatement 
on  specified  conditions.  A  member  failed  to  pay 
dues,  and  his  membership  was  forfeited,  lie 
applied  for  reinstatement,  but  the  company  de- 
clined to  accept  the  health  certificate  furnished 
as  satisfactory.  Held,  that  the  company  acted 
within  its  rights  and  the  rights  of  the  member 
were  terminated. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  932.  933;  Dec.  Dig.  {  363.*] 

19.  Trial  (8  378*)— Trial  by  Court— Rul- 
ings on  Admissibility  of  Evidence. 

The  court  trying  a  case  without  a  jury 
should  not  postpone  rulings  on  objections  to 
evidence  when  objections  are  made. 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec. 
Dig.  <  37a*] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty; Chas.  D.  Stewart,  Judge. 

Action  by  John  D.  Smoot  against  the 
Bankers'  Life  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  plaintiff  in  this  case  commenced  his 
action  in  the  circuit  court  of  Scotland  coun- 
ty, alleging  In  his  petition  that  the  defend- 
ant, a  corporation  organized  and  existing 
under  the  laws  of  Iowa  and  engaged  In  this 
state  In  carrying  on  the  business  of  life  In- 
surance, had  on  the  6th  of  December,  1890, 
In  consideration  of  the  sum  of  $63  In  hand 
paid  by  plaintiff,  then  42  years  old,  executed 
and  delivered  to  him  a  certificate  of  mem- 
bership and  policy  of  Insurance  on  his  life, 
whereby  It  promised  for  that  consideration 
and  for  certain  sums  to  be  paid  thereafter 
in  quarterly  payments  to  pay  the  wife  of 
plaintiff  a  sum  of  money  equal  to  2  per  cent 
of  the  aggregate  amount  of  the  guaranty 
fund  as  might  appear  from  the  books  of  the 
defendant  company  on  the  first  day  of  the 
month  on  which  the  death  of  plaintiff  might 
occur,  not  exceeding  $2,000,  and  also  the  re- 
turn of  the  guaranty  deposit  which  was 
$42;  that  the  policy  contained  the  further 
provision  that,  on  the  death  of  the  benefi- 
ciary prior  to  that  of  the  member  in  case 
one  is  named,  the  benefit  should  then  be 
paid  to  the  legal  representatives  of  the  de- 
ceased member.  The  death  of  the  wife  of 
plaintiff  Is  averred,  and  It  Is  averred  that  on 
the  Issue  and  delivery  of  the  policy  plaintiff 
paid  the  company  the  $63,  and  continued  to 
pay  the  quarterly  premiums  until  the  1st  of 
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May,  1907,  amounting  to  the  sum  of  $310, 
and  that  on  the  1st  of  May,  1007.  or  soon 
thereafter,  the  defendant  wrongfully  and 
without  authority  of  law  repudiated  and  can- 
celed the  contract  and  policy  of  insurance, 
and  that  at  the  time  of  the  cancellation  of 
the  contract  the  2  per  cent  of  the  guaranty 
fund  of  the  company  as  shown  by  the  books 
of  the  defendant  was  sufficient  to  pay  the 
sum  of  $2,000  and  the  guaranty  deposit  of 
$42  upon  the  policy,  and  It  Is  averred  that 
plaintiff  has  fully  compiled  with  and  per- 
formed all  the  conditions  of  the  policy;  that, 
by  reason  of  age  and  health,  be  has  been 
unable  to  procure  reinsurance  upon  bis  life; 
that  the  action  of  the  defendant  in  canceling 
was  wrongful,  unlawful,  and  In  violation  of 
the  contract  of  insurance  made  with  him, 
and  that,  by  reason  thereof,  be  is  damaged 
in  the  sum  of  $2,000. 

In  Its  answer  the  defendant  denies  that  it 
is  conducting  the  business  of  life  insurance 
generally,  but  avers  that  it  Is  carrying  It  on 
upon  the  assessment  plan  only,  and  that,  as 
an  assessment  association,  it  issued  to  the 
plaintiff  its  certificate  of  membership  at  the 
date  stated  In  the  petition;  denies  that  plain- 
tiff at  any  time  paid  quarterly  premiums; 
denies  that  it  charged  fixed  or  level  pre- 
miums, but  admits  that  plaintiff  paid  all 
quarterly  assessments  payable  upon  his  cer- 
tificate of  membership,  "except  the  assess- 
ment levied  and  payable  for  the  month  of 
April,  1907";  denies  that  it  canceled  the 
membership  certificate  without  authority; 
admits  that  2  per  cent  of  the  guaranty  fund 
of  the  association  is  more  than  sufficient  to 
pay  the  $2,042;  denies  that  plaintiff  fully 
compiled  or  performed  the  contract  and  con- 
ditions of  membership;  denies  that  he  made 
the  payment  due  April,  1907,  and  which  was 
levied  during  that  month  as  provided  in  the 
certificate  of  membership,  and  denies  that 
Its  cancellation  of  the  certificate  was  unlaw- 
ful. Further  answering,  it  sets  up  that  It  is 
Incorporated  as  an  assessment  life  Insurance 
association  under  the  laws  of  Iowa;  that 
the  laws  of  Iowa  define  and  fix  assessment 
associations  as  those  which  provide  "for 
the  payment  of  policy  claims,  accumulation 
of  a  reserve  or  emergency  fund,  the  expenses 
of  management  and  prosecution  of  the  busi- 
ness, by  payment  of  assessments  or  period- 
ical calls,  as  provided  In  the  contracts,  and 
wherein  the  liability  of  the  Insured  to  con- 
tribute to  the  payment  of  policy  claims  is 
not  limited  to  a  fixed  amount"  Code,  {  1784. 
The  answer  then  sets  out  and  pleads  certain 
sections  of  the  Code  of  Iowa  governing  com- 
panies doing  insurance  on  the  assessment 
plan,  and  the  articles  of  association  and  by- 
laws of  defendant  the  former  showing  or- 
ganization and  incorporation  under  the  laws 
quoted,  avers  that  the  articles  and  by-laws 
nave  been  filed  with  and  approved  by  the 
proper  officers  of  the  state  of  Missouri,  and 
that  It  Is  licensed  by  tbe  Insurance  depart- 
ment of  the  state  of  Missouri  to  do  insurance 
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business  In  this  state  on  the  assessment 
plan;  avers  that  it  has  never  charged  or  col- 
lected any  fixed  or  level  premiums,  but  that 
it  has  always  provided  for  payment  of  death 
losses  by  levying  assessments  for  each  quar- 
ter, such  assessments  being  a  percentage  up- 
on a  guaranty  deposit  made  by  each  member, 
and  the  amount  assessed  to  each  member 
has  always  been  levied  and  ascertained  by 
multiplying  the  guaranty  deposit  by  tbe  rate 
of  percentage  so  levied,  and  all  death  losses 
have  been  provided  for  by  such  quarterly  as- 
sessment and  in  no  other  manner,  and  that 
the  plaintiff  has  paid  without  objection  to 
the  defendant  association  i!2  quarterly  as- 
sessments (varying  it)  amounts  from  $2.52  to 
$6.30),  and  extending  over  tbe  entire  period 
of  his  membership  up  to  and  Including  call 
No.  95.  paid  In  January,  1907.  It  is  averred 
that  on  the  25th  of  March,  l'.MTT.  at  a  regular 
meeting  of  the  board  of  directors  of  tbe  de- 
fendant at  which  all  the  members  were 
present  an  assessment  of  10  per  cent,  was 
levied  upon  the  membership  of  tbe  associa- 
tion, based  pro  rata  upon  tbe  guaranty  fund, 
for  the  purpose  of  providing  funds  for  tbe 
payment  of  death  losses,  assessments  to  be 
due  and  payable  during  tbe  month  of  April, 
1907,  to  be  designated  as  call  No.  90.  and 
that  in  pursuance  of  this  assessment  a  no- 
tice, dated  25th  of  March,  was  addressed  to 
plaintiff  of  this  levy.  The  assessment  notice 
or  levy  was  given  in  evidence  and  is  as  fol- 
lows: 

"This  Notice  Should  Be  Sent  With  The 
Payment. 

"Be  Particular  To  Give  Notice  Of  Change 
Of  Address. 

"28th  Year— Call  No.  9B. 
"The  Bankers'  Life  Association. 
"42-18554  .  Des  Moines.  Iowa. 

March  25.  1907. 
"John  D.  Smoot.  Memphis,  Mo. — Sir:  This 
Is  to  notify  you  that  a  levy  of  ten  per  cent 
upon  tbe  Guarantee  Fund  has  been  made  to 
provide  Benefit  Fund  for  death  losses,  no 
part  of  which  can  be  used  for  expenses. 

Your  proportion  for  the  Benefit  Fund  is  $4,20 
The  interest  accrued  upon  your  Guaran- 
tee Note  to  April  1,  1907,  for  the  re- 
serve fund  is  

And  one  installment  on  the  principal  of 
your  Note  for  the  Guarantee  Fund. . . . 

Total    $4  20 

"When  more  than  one  certificate  Is  includ- 
ed herein  an  equal  proportion  of  the  above 
total  Is  payable  on  each.  This  sum  must  be 
paid  to  tbe  treasurer  of  this  association  at 
this  office,  or  to  a  depository  bank,  during 
the  month  of  April,  1907.  and  If  not  so  paid, 
the  Certificate  or  certificates  of  Membership 
and  all  payments  thereon  will  become  for- 
feited and  void. 

"Respectfully, 

"The  Bankers'  Life  Association, 

"By  H.  S.  Nollen,  Secretary." 
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Appended  to  the  notice  is  this: 

"Don't  Pigeonhole  This  Notice,  but  Pay  at 
Once  and  Prevent  Lapse  of  Membership. 

"(1)  If  paid  at  a  Depository  Bank,  In 
April,  this  notice  will  be  stamped  'Paid,'  by 
the  Banker,  and  will  then  be  your  voucher 
for  the  amount  He  will  at  the  same  time 
stamp  and  mall  the  enclosed  postal  card  to 
notify  us  of  the  credit. 

"(2)  Banks  are  not  authorized  to  receive 
money  on  this  call  after  April  30,  1907.  See 
other  side. 

"(3)  Payments  to  banks  not  acting  as  De- 
positories by  appointment  of  this  associa- 
tion will  not  be  recognized,  and  if  no  author- 
ized depository  Is  convenient  members  must 
remit  full  amount  to  the  Home  Office. 

"(4)  Remittances  by  mall  should  be  by 
draft  or  money  order,  payable  to  the  Bank- 
ers' Life  Association  but  the  same  shall  not 
constitute  payment  unless  actually  received 
at  the  Home  Office  during  the  month  of  April, 
1907,  in  compliance  with  the  by-laws  and  this 
notice." 

On  the  back  of  the  notice  are  printed,  "In- 
structions as  to  Delinquent  Payment,"  and 
printed  In  large  type  Is  this: 

"(5)  If  payment  is  not  made  on  time,  but 
Is  sent  afterward,  the  health  certificate  be- 
low must  be  executed  and  the  sum  of  fifty 
cents  added  to  the  remittance. 

"(6)  All  moneys  received  after  the  expira- 
tion of  the  time  allowed  for  payment  will  be 
held  subject  to  re-lnstatement  or  return  at 
the  option  of  the  Association. 

"(7)  This  Association  reserves  the  right  to 
require  a  satisfactory  medical  examination 
prior  to  re-lnstatement  The  examiner  to 
be  named  by  the  Association  and  examination 
to  be  paid  for  by  the  person  applying." 

Following  these  instructions  Is  the  health 
certificate  required,  as  follows  (It  was  in 
blank,  but  when  sent  on  by  plaintiff  was  fill- 
ed up,  and  we  give  it  as  It  was  filled  up  and 
sent  to  defendant  by  plaintiff): 

"Health  Certificate. 

"I,  John  D.  Smoot  of  Memphis,  State  of 
Missouri,  having  lapsed  my  membership  in 
Tlve  Bankers'  Life  Association  of  Des  Moines, 
Iowa,  and  desiring  to  be  re-instated  therein, 
do  declare,  guarantee  and  warrant  that  I  am 
by  occupation  a  lawyer;  that  I  am  of  sound 
constitution,  good  health  and  temperate  hab- 
its; that  since  the  date  of  my  application  I 
have  sustained  no  personal  injury,  and  have 
been  afflicted  with  no  disease  or  sickness,  and 
have  been  attended  by  no  physician,  except 
as  written  herein.   (Olve  nature  and  date) 

 .   I  have  fully  recovered  from 

such  disability  and  I  have  not  made  an  ap- 
plication for  insurance  to  any  other  company, 
association  or  society  upon  which  a  policy  or 
certificate  has  not  been  Issued. 

"It  is  agreed  that  the  above  statements  are 
warranties  and  are  the  consideration  for  any 
re-instatement  made  hereon  which  re-lnstate- 


ment shall  be  void  if  the  above  warranties  be 
untrue  in  any  respect 
"Dated  this  sixth  day  of  May,  1907. 

"[Sign  here.]   John  D.  Smoot 
"Attest:  I.  L.  Baker. 

"Age  42.  Certificate  18,554." 

It  Is  averred  that  this  notice,  with  these  in- 
structions and  blank  forms,  was  mailed  to 
plaintiff,  duly  addressed  and  deposited  in 
the  post  office,  postage  prepaid,  and  that  the 
sum  of  $4-20  was  the  correct  assessment  upon 
the  guaranty  deposit  of  plaintiff,  as  provided 
by  the  resolution,  and  was  payable  by  plain- 
tiff during  the  month  of  April,  1907,  provid- 
ed plaintiff  desired  to  remain  thereafter  a 
member  of  the  defendant  association.  It  is 
further  averred  that  neither  the  plaintiff  nor 
any  one  for  him  paid  the  amount  of  the  as- 
sessment call  No.  96,  during  the  said  month 
of  AprU,  1907.  It  is  averred  "that  the  certif- 
icate filed  in  this  salt  provides,  among  other 
things,  as  follows:  'Upon  the  failure  of  the 
above-named  member  to  make  any.  payment 
due  from  him  to  the  Association  at  its  ma- 
turity in  January,  April,  July  or  October,  of 
each  year,  his  guaranty  deposit  shall  be  for- 
feited and  his  membership  shall  thereupon 
cease,' "  and  that  the  membership  of  said 
plaintiff,  by  reason  of  the  failure  to  pay  said 
assessment,  call  No.  96,  terminated  at  the 
end  of  the  month  of  April,  1907,  and  that  all 
Interest  of  plaintiff  or  his  beneficiaries  lu 
such  membership  thereupon  ceased  and  deter- 
mined. It  is  finally  averred  that  plaintiff 
had  lapsed  his  membership,  and  was  reinstat- 
ed in  the  defendant  association  on  August  9, 
1907.  No  reply  seems  to  have  been  filed. 
The  case  was  tried  by  the  court  without  a 
jury ;  a  jury  having  been  waived. 

Plaintiff  Introduced  and  read  in  evidence 
the  certificate  of  membership,  as  follows: 

"Certificate  of  Membership. 

"This  is  to  certify,  that  In  consideration  of 
the  statements  contained  in  his  application. 
No.  16,793,  which  is  made  a  part  of  this  con- 
tract and  the  sum  of  sixty-three  dollars, 
John  D.  Smoot,  of  Memphis,  Mo.,  by  occu- 
pation lawyer,  aged  forty-two  years,  has  this 
day  been  admitted  to  membership  in  this  as- 
sociation, and  that  In  the  event  of  his  death, 
during  membership,  his  beneficiary  shall  be 
entitled  to  a  sum  of  money  equal  to  two  per 
cent,  of  the  aggregate  amount  of  the  guaran- 
tee fund,  as  may  appear  by  the  books  of  the 
association  on  the  first  day  of  the  month  in 
which  the  death  of  such  member  may  occur ; 
provided,  that  the  beneficiary  of  a  deceased 
member  shall  not  receive  over  two  thousand 
dollars  for  this  certificate  of  membership, 
and  the  return  of  the  guarantee  deposit  giv- 
en by  him  to  the  association  amounting  to 
forty-two  dollars. 

"Upon  the  failure  of  the  above-named  mem- 
ber to  make  any  payment  due  from  him  to 
the  association  at  its  maturity  in  January. 
April,  July  or  October,  of  each  year,  bis 
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become  habitually  Intemperate  In  the  use  of 
Intoxicating  liquors,  chloral,  cocaine  or  opium. 

"The  amount  due  under  this  contract  to  be 
paid  to  Anna  D.  Smoot  wife,  at  the  Home 
Office  of  the  Association  upon  satisfactory 
proof  of  claim,  to  be  supplied  by  the  benefi- 
ciary, in  the  event  of  the  death  of  the  bene- 
ficiary prior  to  that  of  the  member,  or  in  case 
none  is  named,  the  benefit  then  to  be  payable 
to  the  legal  representatives  of  deceased  mem- 
ber. 

"Witness  the  signature  of  the  President, 
countersigned  by  the  Secretary,  and  the 
Seal  of  the  Association  hereto  affixed  the 
date  above  written. 

"Edwd.  A.  Temple,  President 
"A.  C.  Stilson,  Secretary.  [Seal.] 
"Medical  examination  made  by  E.  Wagner, 
H.  D. 

"Application  taken  by  J.  W.  Evans." 

On  the  back  of  this  certificate  the  follow- 
ing appears: 

"Benefits  due  from  this  association  are  In 
the  main  provided  for  by  assessments  on  cer- 
tificate holders,  and  are  secured  by  a  fund 
deposited  with  the  Auditor  of  the  State  of 
Iowa  under  authority  of  law." 

Plaintiff  did  not  read  this  Indorsement  In 
evidence;  but,  over  the  objection  of  plain- 
tiff that  it  was  "incompetent,  irrelevant,  and 
immaterial,"  defendant  read  it  In  evidence; 
the  court  saying:  "I  will  reserve  my  ruling 
until  later.  Let  it  be  admitted."  The  appli- 
cation referred  to  in  the  certificate  as  the 
basis  and  part  of  the  consideration  for  the 
Issue  of  the  certificate  was  not  offered  or 
produced  In  evidence. 

Plaintiff  as  a  witness  in  his  own  behalf  tes- 
tified, when  asked  when  he  had  made  a 
tender  of  payment  of  the  March  assessment, 
due  to  be  paid  In  the  month  of  April,  1907, 
that  he  had  been  away  from  home  and 
came  back  on  the  2d  of  May,  supposed  his 
Insurance  had  been  attended  to,  supposed 
it  had  been  paid,  had  made  arrangements 
with  a  bank  to  pay  it,  to  pay  the  premium, 
but  found  it  had  not  been  done,  so  he  sent  a 
check  for  $4.20,  or,  more  correctly,  a  draft 
for  that  amount  drawn  on  New  York  or  St 
Louis,  to  the  defendant  which  defendant  Im- 
mediately returned,  had  received  a  letter 
from  defendant  which  he  cannot  find,  but  the 
letter  was  to  the  effect  that  he  should  sign 
the  health  certificate  and  send  50  cents  more. 
The  letter  which  he  sent  was  afterwards  pro- 
duced and  read  in  evidence  by  the  defendant, 
dated  Memphis,  Mo.,  May  2d,  addressed  to 
Mr.  Nollen,  the  secretary  of  the  defendant 
and  is  as  follows:  "Being  absent  at  the  time 
my  assessment  number  96  on  the  policy  No. 
18054  fell  due,  I  thought  I  bad  arrangements 


oi  wnicn  was  arierwaras  proaucea  Dy  tne  de- 
fendant and  offered  In  evidence;  the  plaintiff 
having  testified  that  the  original  had  been 
lost  and  the  copy  being  duly  verified.  This 
letter  is  as  follows:  "Tour  remittance  for 
half  of  call  96  is  herewith  returned  with 
health  certificate  to  be  signed,  and  fifty  cents 
to  be  added  for  reinstatement  if  granted. 
Will  write  you  later  upon  the  matter,  as  we 
wish  to  make  some  investigation  relative  to 
your  habits  as  to  the  use  of  liquor."  Plaintiff 
testified  that  on  receipt  of  this,  he  sent  back 
the  draft  for  $4,20,  together  with  60  cents  in 
postage  stamps  and  the  health  certificate. 
This  he  did  by  letter  of  May  5th.  The  health 
certificate  is  in  the  form  as  heretofore  copied, 
the  blanks  filled  up  In  it  as  there  shown. 
Plaintiff  testified  that  in  answer  to  his  letter 
sending  the  certificate  and  draft  and  postage 
stamps  he  received  a  letter  from  defendant, 
which  he  produced  and  read  in  evidence.  It 
is  on  the  letterhead  of  the  defendant  dated 
at  Des  Moines,  Iowa,  June  6th,  addressed  to 
plaintiff,  and  is  as  follows:  "Dear  Sir: 
Your  letter  of  the  5th  Inst,  has  been  received, 
with  draft  and  postage  stamps  which  we 
herewith  return,  your  reinstatement  having 
been  declined.  You  seem  to  overlook  the  fact 
that  you  have  had  Insurance  for  the  full 
value  of  your  payments,  excepting  the  guar- 
antee fund,  which  we  have  offered  to  return 
Included  in  the  $100,  which  we  proposed  to 
pay  you  instead  of  paying  attorney's  fees.  As 
you  seem  to  contemplate  an  amicable  settle- 
ment we  are  ready  to  confer  on  that  feature 
In  the  interest  of  both  parties.  Respectfully, 
The  Bankers'  Life  Association,  by  Temple." 
Plaintiff  appears  to  have  written  another  let- 
ter on  the  6th  of  June,  the  same  date  that  the 
defendant  had  written  to  him,  and  he  pro- 
duced and  read  in  evidence  a  letter  of  date 
May  8th,  addressed  to  him,  which  Is  as  fol- 
lows: "Dear  Sir:  We  have  your  letter  of 
May  6th,  enclosing  draft  for  $4.20  with  post- 
age stamps  to  the  amount  of  50c  forwarded 
with  view  to  reinstatement  of  your  lapsed 
certificate  No.  18,554.  As  we  wrote  you  on 
May  3rd,  we  wish  to  make  some  investiga- 
tion relative  to  your  habits.  We  do  not  care 
to  hold  your  remittance  pending  such  Inves- 
tigation and  return  the  draft  and  stamps 
herein.  Yours  truly,  The  Bankers'  Life  As- 
sociation, By  Green."  In  this  letter  be  re- 
ceived back  the  draft  for  $4.20  and  the  50 
cents  in  postage  stamps.  Plaintiff  acknowl- 
edged having  received  the  April  call,  for 
which  he  had  made  this  remittance  in  May, 
and  admitted  that  the  copy  produced  by  de- 
fendant and  Introduced  In  evidence  (hereinbe- 
fore copied)  was  a  correct  copy  of  the  original 
which  he  had  received.  He  testified  that  lie 
had  made  efforts  to  be  insured  since  M&y, 
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1907,  and  for  the  hut  two  yean ;  knows  that 
he  Is  not  an  Insurable  subject,  and  has  been 
turned  down  In  the  last  two  years  on  account 
of  his  health,  and  Is  not  an  Insurable  risk  on 
account  of  his  health,  age,  and  habits.  For 
these  reasons  he  had  been  refused  by  other 
companies.  Asked  why  he  bad  signed  the 
health  certificate  showing  that  he  was  In 
good  health,  he  said  he  did  that  because  that 
was  the  form  of  certificate  presented  to  him ; 
that  he  was  not  a  man  broken  down  In 
health,  has  a  good  constitution  and  reason- 
able health,  Is  not  a  physical  wreck  or  any- 
thing of  the  kind,  and,  outside  of  his  age.  Is 
not  in  bad  condition,  wanted  to  keep  the  In- 
surance for  his  children,  and  that.  If  there 
was  going  to  be  a  lawsuit  about  it,  be  would 
rather  have  it  now  than  after  his  death ;  ad- 
mitted that  the  defendant  had  offered  to  re- 
instate him  since  he  brought  the  suit,  but 
that  he  had  refused  because  be  had  brought 
the  suit  and  preferred  to  have  it  determined 
and  does  not  now  want  to  be  reinstated.  If 
he  is  to  have  any  litigation  he  said,  he  would 
rather  have  it  while  be  was  living.  "Have 
been  paying  money  Into  this  thing  for  17 
years,  and  think  I  have  some  rights,"  testified 
plaintiff. 

An  agent  for  a  regular  life  Insurance  com- 
pany, produced  and  testifying  as  a  witness 
on  behalf  of  plaintiff,  testified  over  the  ob- 
jection of  the  defendant  that  at  the  age  of 
the  plaintiff  a  $2,000  life  insurance  In  a  regu- 
lar company  would  cost  $147  a  year ;  that  the 
expectancy  of  the  plaintiff  was  14%  years. 
He  does  not  think  that  plaintiff  could  get  an 
insurance  policy  in  a  good,  solvent  company ; 
had  tried  to  get  him  Into  his  own  company 
a  year  and  a  half  or  two  years  ago,  but  the 
company  declined  to  take  him,  except  on  a 
policy  with  a  heavy  lien  against  It,  the  com- 
pany claiming  that  plaintiff  was  an  impaired 
risk.  His  company  had  offered  to  take  plain- 
tiff for  $1,500  or  $2,000  at  an  annual  premium 
of  $300  or  $850,  policy  payable  at  death.  On 
cross-examination  the  witness  stated  that  the 
policy  that  he  was  negotiating  with  plaintiff 
for  was  ordinary  life.  In  bis  own  experi- 
ence he  did  not  know  of  a  policy  being  issued 
by  a  regular  company  to  a  man  of  60  years 
or  upwards,  stated  that  he  could  not  figure 
on  the  value  of  reserve  in  an  assessment  com- 
pany ;  that  in  an  old  line  company  there  Is  so 
much  guaranteed  on  their  policy;  that  an 
actuary  could  figure  it  out  on  an  old  line 
form ;  that  he  was  not  an  actuary. 

Mr.  Hudson,  another  witness  called  on  be- 
half of  the  plaintiff,  testified  that  he  had 
collected  for  the  defendant;  that  It  was  the 
custom  of  the  company  when  a  person  was 
in  default,  on  sending  a  health  certificate 
and  paying  50  cents  additional,  to  reinstate 
them;  had  known  of  some  being  reinstat- 
ed when  they  were  in  default  for  a  week, 
and  some  that  had  run  over  as  long  as  three 
weeks.  This  was  all  objected  to  by  defend- 
ant and  exception  duly  saved.   On  cross- 


examination  witness  stated  that  the  Instruc- 
tions were  that  the  collections  were  all  due 
on  the  assessments  on  the  last  day  of  the 
month,  and  that  as  depositaries  for  the  com- 
pany they  did  not  collect,  or  attempt  to  col- 
lect, after  the  expiration  of  the  month.  If 
it  was  not  paid  before  the  end  of  the  month, 
he  was  not  allowed  to  receive  it  When 
members  were  reinstated  there  was  an  alfl- 
davlt  to  a  health  certificate  for  reinstatement, 
and  the  party  paid  50  cents.  The  health  cer- 
tificate was  sent  to  the  company  for  its  .  ac- 
tion. On  redirect  examination  be  testified 
that  he  knew  persons  who  had  been  rein- 
stated by  the  defendant  on  sending  on  the 
health  certificate  and  the  50  cents.  Mr.  Web- 
ber testified  that  he  was  cashier  of  the  Gorln 
Savings  Bank  which  bad  acted  as  collector 
for  the  defendant  at  Oorln  for  the  past  14 
or  15  years.  Shown  the  health  certificate 
required,  be  recognized  it  as  the  form  in  use, 
was  a  member  of  the  association  himself,  and 
had  lapsed  in  the  payment  at  one  time  about 
a  week,  was  reinstated  upon  sending  on  a 
health  certificate  and  50  cents ;  that  had  been 
the  custom  of  the  company  in  that  locality. 
This  was  objected  to,  objection  overruled, 
and  exception  saved.  He  stated  that  the 
basis  of  reinstatement  in  all  the  cases  he 
knew  of  was  the  health  certificate;  that  Is  to 
say,  if  the  person  showed  he  was  of  temper- 
ate habits,  in  good  health,  etc.,  he  might  be 
reinstated,  did  not  know  of  any  one  being 
reinstated  unless  these  conditions  were  com- 
plied with. 

This  was  all  the  testimony  introduced  by 
plaintiff  in  chief.  The  defendant  here  ask- 
ed a  declaration  of  law,  that  under  the  plead- 
ings and  evidence  the  finding  of  the  court 
must  be  for  the  defendant,  which  was  over- 
ruled, and  defendant  excepted.  The  defend- 
ant then  offered  In  evidence  the  letters  above 
referred  to  and  also  the  health  certificate 
which  the  plaintiff  had  filled  out  and  signed, 
of  date  August  6,  1897,  and  on  which  he  had 
been  reinstated  at  that  time.  This  health 
certificate  on  which  this  reinstatement  was 
made  was  In  the  form  hereinbefore  given. 
It  was  offered  by  the  defendant  for  the  stat- 
ed purpose  of  showing  that,  under  the  law, 
the  certificate  of  membership  of  the  plain- 
tiff dates  from  the  date  of  this  health  cer- 
tificate and  reinstatement  thereunder  of  Au- 
gust 6,  1897,  and  that  If  plaintiff  was  enti- 
tled to  anything,  It  would  have  to  date  from 
that  period.  It  was  objected  to  by  plaintiff 
and  the  objection  overruled.  Plaintiff  then 
offered  and  read  In  evidence  the  indorsement 
on  the  bank  of  plaintiff's  certificate  of  mem- 
bership which  has  been  heretofore  set  out 
It  then  offered  and  read  in  evidence  sections 
1784,  1785.  1788.  and  1789  of  the  Code  of 
Iowa  as  pleaded,  in  the  answer.  No  objec- 
tion was  made  to  them  as  evidence  or  as  be- 
ing properly  authenticated;  the  objection 
being  made  that  they  were  "incompetent,  ir- 
relevant, and  immaterial." 


Digitized  by 


Mo.1  SMOOT  t.  BANKERS'  LIFE  ASS'N.  725 


Mr.  Nollen,  introduced  as  a  witness  for  the 
defendant,  testified  that  he  is  its  secretary, 
has  been  connected  with  it  since  181*8.  In 
addition  to  his  duties  as  secretary,  be  has 
also  acted  as  actuary.  He  produced  the  by- 
laws and  articles  of  incorporation  of  the  de- 
fendant, and  identified  them  as  the  ones  un- 
der which  the  company  is  and  has  been  op- 
erating. The  articles  of  incorporation  were 
then  Introduced  and  read  In  evidence,  the 
original  being  dated  as  filed  and  recorded  in 
the  office  of  the  Secretary  of  State  of  lowa 
June  24,  1878,  amendments  made  to  them  on 
the  9th  of  November.  1886,  and  approved  by 
the  Attorney  General  of  Iowa  of  the  date, 
and  amendments  of  article  11  of  date  Novem- 
ber 18,  1803,  approved  by  the  Auditor  of  the 
state  and  the  Attorney  General  of  state  on 
that  date.  These  articles  and  amendments 
appear  as  regular  under  the  Iowa  law*  Up'orp 
referred  to.  The  by-laws  of  the  defendant 
were  offered  and  admitted,  particular  at- 
tention being  called  to  the  sections  which 
were  relied  on,  these  being  read  in  evidence. 
Objection  was  made  to  the  reception  of  these 
In  evidence  on  the  ground  that  they  have  no 
reference  to  the  policy — that  is,  no  power  to 
pass  such  by-laws — and  tbey  are  irrelevant 
and  incompetent  and  constitute  no  defense. 
The  court  said  as  to  the  objection:  "I  will 
reserve  my  ruling  until  the  argument" 
Plaintiff  then  produced  and  offered  In  evi- 
dence the  authorisation  of  the  Auditor  of 
the  state  of  Iowa,  as  required  by  the  law  of 
that  state,  granting  authority  to  defendant 
to  continue  in  business  as  an  assessment  as- 
sociation for  the  ensuing  year.  This  certifi- 
cate waa  objected  to  as  irrelevant,  etc.,  the 
court  saying,  as  before,  that  he  would  r< 
serve  his  ruling  on  the  point  until  later,  and 
it  was  admitted  subject  to  this  reservation. 
The  certificate  sets  out,  after  details  of  the 
resources  of  the  association,  that  the  associa- 
tion has  fully  complied  with  the  provisions 
of  chapters  7,  8,  tit  9,  Code  Iowa,  relating  to 
assessment  insurance  companies,  and  is  au- 
thorized to  transact  hnnlnppn  that  state  in 
accordance  therewith  the  ensuing  year.  The 
certificate  of  authority  to  do  business  from 
the  insurance  department  of  Missouri  was 
produced  and  offered  in  evidence.  It  was  ob- 
jected to  by  the  plaintiff  because  the  evidence 
already  Introduced  shows  that  the  defendant 
could  not  be  an  assessment  company  under 
the  laws  of  the  state  of  Missouri,  and  there 
Is  nothing  to  show  that  the  defendant  had 
authority  to  do  business  in  Missouri  at  the 
time  the  policy  was  Issued  on  which  the  suit 
had  been  instituted:  that  they  only  produce 
a  certificate  for  one  year,  authority  for  doing 
business  In  the  year  1907,  and  that  it  is  in- 
competent irrelevant  and  immaterial,  to 
which  objection  the  court  said:  "1  will  re- 
serve my  ruling  on  this  matter  for  the  pres- 
ent It  can  be  admitted,  and  I  will  pass  on 
it  later."  The  certificate  was  then  read  in 
evidence,  authorizing  tbe  defendant  "to  do 
business  of  life  Insurance  on  the  assessment 


plan"  In  the  state  of  Missouri  until  the  1st 
of  February,  1908,  and  was  signed  by*  the 
superintendent  of  this  state.  This  witness 
was  asked  to  state  bow  the  business  of  the 
association  Is  actually  carried  on  with  refer- 
ence to  the  procuring  of  money  necessary  for 
tbe  payment  of  benefits,  to  which  the  plain- 
tiff objected  because  incompetent  irrelevant, 
and  immaterial.  The  court  announced  he 
would  reserve  his  ruling  and  permit  the  wit- 
ness to  answer,  whereupon  the  witness  an- 
swered: "The  board  of  directors  determine 
every  three  months  the  amount  which  may  be 
required  to  pay  current  claims."  Asked  by 
plaintiff's  counsel  if  the  board  kept  a  record 
of  the  meetings,  and  answering  in  the  af- 
firmative, objection  was  made  and  the  objec- 
tion sustained,  but  the  witness  apparently  by 
permission  of  tbe  court  proceeded  to  an- 
swer that  they  ascertained  the  amount  nec- 
essary to  be  levied  in  order  to  meet  the  pay- 
ment of  those  claims  and  then  made  an  as- 
sessment Asked  by  plaintiff  if  tbey  kept  a 
record  of  these  proceedings,  be  answered 
that  they  did.  whereupon  counsel  for  plaintiff 
Interposed  the  objection  that  the  record  wns 
the  best  evidence,  to  which  the  court  said, 
"I  will  overrule  the  objection  at  this  time"; 
and  plaintiff's  counsel  excepted.  The  an- 
swer of  witness  as  above  was  permitted  tr> 
stand.  Witness  further  testified  that  tbe 
total  amount  required  for  all  losses  having 
been  determined,  then  each  member  pays  bis 
percentage  figured  on  his  guaranty.  Asked 
to  state  what,  if  anything,  the  company  does 
with  reference  to  charging  any  fixed  or  level 
premium,  and  objection  being  made  by  p.aln- 
tlff  because  of  its  incompetency,  irrelevancy, 
and  Immateriality,  and  because  it  calls  for 
a  conclusion  of  the  witness  on  a  question  to 
be  determined  under  tbe  law  on  the  face  of 
tbe  policy,  the  court  saying  he  would  re- 
serve his  ruling,  permitted  the  witness  to  an- 
swer, and  tbe  witness  answered  that  the  as- 
sociation has  never  charged  any  level  pre- 
miums, only  charges  enough  to  pay  the  ex- 
penses of  the  insurance.  Asked  if  he  had 
knowledge  of  the  assessment  made  in  March, 
1907,  he  said  that  he  had ;  that  he  was  pres- 
ent as  secretary  and  member  of  the  board 
when  It  was  made;  and  that  he  had  per- 
sonally reduced  the  resolution  to  writing  and 
produced  a  copy  of  It  duly  attested,  which 
was  read  in  evidence.  Tbe  resolution  is  num- 
bered 3,887,  passed  at  a  meeting  of  the  board 
of  the  defendant  held  at  Des  Moines,  Iowa, 
the  26th  of  March.  1907,  recorded  in  the  pro- 
ceedings of  the  board,  and  is  to  the  effect 
"that  an  assessment  of  ten  per  cent  be,  and 
the  same  is  hereby,  levied  upon  the  member- 
ship of  this  association,  based  pro  rata  upon 
tbe  guarantee  fund  for  the  purpose  of  pro- 
viding funds  for  the  payment  of  death  losses, 
said  assessment  to  be  due  and  payable  dur- 
ing tbe  month  of  April,  1907,  and  to  be  des- 
ignated as  call  No.  96."  Witness  further  tes- 
tified that  as  secretary  of  the  association  he 
has  tbe  custody  of  tbe  records  showing  the 
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tlflcate  Issued  to  the  plaintiff  from  date  of 
membership  down  to  assessment  No.  96,  ley- 
led  In  March  and  payable  in  April,  1907. 
This  was  the  assessment  which  was  not  paid. 
These  assessments  ran  in  amount  from  96 
cents,  the  lowest,  to  $6.30,  the  highest  Asked 
to  state  as  an  actuary  whether  upon  the 
basis  of  payments  made  by  plaintiff  any  re- 
serve would  be  created  under  the  policy  of 
plaintiff  on  the  assessments  to  which  be  has 
testified,  he  answered  that  there  would  not 
be  a  reserve  value;  that  there  would  not  be 
any  net  value  to  the  certificate  of  member- 
ship on  May  1,  1907.  Asked  if  he  had  com- 
puted the  present  worth  of  $2,042,  taking  in- 
to consideration  plaintiff's  life  expectancy  of 
14%  years,  would  be  worth  if  paid  to-day,  said 
it  would  be  $864.84 ;  that  that  was  the  pres- 
ent worth  of  $2,042,  payable  at  the  expira- 
tion of  plaintiff's  expectancy  of  14%  years 
on  a  6  per  cent  basis,  testified  that  there 
was  no  way  of  computing  with  any  degree  of 
certainty  what  the  amount  of  assessments 
would  be  under  the  contract  for  the  period 
of  expectancy,  because  the  premiums  or  as- 
sessments would  vary  according  to  the  actual 
needs  of  the  company,  and  that  these  pay- 
ments would  have  to  be  calculated  at  pres- 
sent  worth,  and  that  amount  deducted  from 
the  present  worth  of  $2,042  to  get  at  the  val- 
ue of  the  policy,  if  payable  now ;  that  under 
an  old  line  plan,  the  cost  of  Insurance  for 
$2,042  being  $72.12  per  annum,  the  present 
value  of  premiums  of  $72.12  per  annum  for 
the  expectancy  of  plaintiff  at  6  per  cent 
would  be  $702.64;  that  is  to  say,  the  differ- 
ence between  the  present  worth  of  the  $2,- 
042  and  the  present  worth  of  premiums  to  be 
paid  during  the  14%  years  would  be  $168.20. 
If  the  contract  was  figured  on  the  basis  of 
old  line  insurance,  the  present  worth  would 
be  $453.53,  provided  a  level  premium  was  col- 
lected on  the  policy.  On  cross-examination, 
asked  what  was  the  present  value  of  the  pol- 
icy in  suit,  he  answered  that  it  would  have 
no  present  net  value,  and  no  net  value  could 
be  figured  on  it  Asked  on  cross-examina* 
tlon  as  to  what  reserve  the  defendant  com- 
pany had,  answered  that  on  January  1,  1908, 
it  had  $4,745,395.  Shown  a  card  which  gave 
$8,000,000  as  assets  of  the  company,  witness 
stated  that  that  represented  money  that  had 
been  paid  in  by  members  for  guaranty  de- 
posits, and  Interest  which  has  accrued  on 
these  and  other  investments;  that  they  hold 
municipal  bonds,  real  estate,  and  guaranteed 
notes,  and  these  bear  interest  or  produce  rev- 
enue. Asked  what  dividends  the  company 
made  annually,  stated  that  they  paid  no  div- 
idends whatever,  and  did  not  pay  their  di- 
rectors any  salary.  On  redirect  examina- 
tion, asked  as  to  what  was  meant  by  the 
reserve  fund,  he  said  that  in  the  case  of  the 
defendant  it  Is  a  fund  accumulated  under  the 
provisions  of  the  articles  of  the  association, 


defendant  has  no  level  premiums.  The  en- 
tire assets  of  the  defendant  on  January  1, 
1908,  were  worth  $11,736,715.76.  The  full 
amount  of  insurance  in  force  at  that  time 
was  $330,238,000,  and,  if  this  entire  fund 
was  divided  up  between  the  several  members 
In  proportion  to  the  amount  of  their  insur- 
ance, the  plaintiff,  under  his  policy,  would 
be  entitled  to  $72.15. 

Mr.  Earle,  a  director  and  general  counsel  of 
the  defendant  examined  as  a  witness,  pro- 
duced and  identified  the  letters  and  exhibits 
heretofore  referred  to  which  were  all  Intro- 
duced in  evidence,  and  Mr.  Nollen,  being  re- 
called, stated  that  he  was  familiar  with  the 
practice  of  the  company  in  sending  out  no- 
tices of  assessments,  and  that  they  are  mail- 
ed within  10  days  prior  to  the  first  day  of  the 
month  on  which  payments  are  due;  that  is, 
10  days  prior  to  the  first  day  of  the  month 
on  which  they  fall  due.  The  plaintiff,  in  re- 
buttal, testified  that  the  policy  in  suit  was 
contracted  for  by  him  at  Memphis,  Scotland 
county,  this  state,  defendant  then  having 
an  agent  there.  This  was  substantially  all 
the  testimony  in  the  case;  At  the  close  of  it 
the  defendant  asked  the  court  to  declare  as  a 
matter  of  law  that  under  the  pleadings  and 
evidence  the  finding  should  be  for  the  defend- 
ant This  was  refused,  and  plaintiff  duly  sav- 
ed exceptions.  The  court  at  the  conclusion  of 
the  trial,  and  having  taken  the  case  under 
advisement,  found  the  issues  for  the  plaintiff, 
"and  that  the  defendant  Is  indebted  to  the 
plaintiff  on  account  of  the  life  Insurance  poli- 
cy filed  in  the  case,"  and  that  plaintiff  recov- 
er of  and  from  defendant  the  sum  of  $1,620 
found  due  by  the  court,  together  with  costs. 
No  rulings  were  made  in  terms  by  the  court 
on  the  objections  to  the  admission  of  evi- 
dence. Within  due  time  plaintiff  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled  and 
exception  saved,  and,  an  appeal  being  prayed 
for  in  due  form,  it  was  granted  to  this  court 

I.  M.  Earle  and  J.  M.  Jayne,  for  appellant 
Smoot  &  Smoot  and  N.  M.  PettlnglU,  for  re- 
spondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  The  statutes  of  this  state  (sec- 
tion 7901,  art.  3,  c.  119,  Rev.  St  1899  (Ann. 
St  1906,  p.  3756])  provide  that  every  contract 
whereby  the  benefit  Is  to  accrue  to  the  person 
named  therein,  "the  payment  of  which  said 
benefit  Is  in  any  manner  or  degree  dependent 
upon  the  collection  of  an  assessment  upon 
persons  holding  similar  contracts,  shall  be 
deemed  a  contract  of  Insurance  upon  the  as- 
sessment plan."  Section  7910  (page  3762), 
also  a  part  of  the  same  article  and  chapter, 
enacts  that  nothing  in  the  article  contained, 
shall  subject  any  corporation  doing  business) 
under  the  article  to  any  other  provisions  or 
requirements  of  the  general  insurance  laws 
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in  the  article.  What  Is  known  as  the  non- 
forfeiture section— section  7887  (page  3752) 
— is  not  one  of  the  excepted  sections.  This 
case,  therefore,  turns  upon  the  solution  of  the 
questions,  first,  whether  this  defndant  Is  a 
company  doing  an  insurance  business  on  the 
assessment  plan,  and.  If  that  is  determined 
in  the  affirmative,  whether,  by  the  nonpay- 
ment in  April  of  the  assessment  made  upon 
him  for  that  month,  plaintiff  has  forfeited  his 
membership  in  the  defendant  organization 
and  all  bis  rights  under  that  membership. 

Taking  np  the  first  proposition,  it  is  to 
be  said  that  a  certificate  of  membership  iden- 
tical on  its  face  with  the  one  now  before  us 
was  before  the  Supreme  Court  of  this  state 
in  McDonald  against  this  same  Bankers'  Life 
Association,  reported  154  Mo.  618,  55  S.  W. 
999,  with  this  important  difference,  however: 
In  the  McDonald  Case  the  Indorsement  or 
notation  which  appears  in  evidence  to  have 
been  on  the  back  of  the  certificate  here  in- 
volved does  not  appear  to  have  been  on  the 
certificate  in  the  McDonald  Case,  or,  if  It 
was,  it  does  not  appear  to  have  been  before 
the  court,  and  is  not  referred  to  in  any  way 
In  the  opinion.  Repeating  that  indorsement 
from  the  statement,  it  is  as  follows:  "Bene- 
fits due  from  this  association  are  in  the 
main  provided  for  by  assessments  on  certifi- 
cate holders  and  are  secured  by  a  fund  de- 
posited with  the  auditor  of  the  state  of  Iowa 
under  authority  of  law."  That  an  indorse- 
ment on  the  back  of  the  certificate  is  to  be 
construed  along  with  the  face  of  tue  certif- 
icate has  been  often  decided,  and  seems  to 
have  been  a  controlling  fact  in  Elliott  v. 
Safety  Fund  Life  Ass'n,  76  Mo.  App.  562, 
ioc.  cit  565,  a  decision  by  the  Kansas  City 
Court  of  Appeals.  The  case  is  cited  approv- 
ingly by  Judge  Marshall  in  the  McDonald 
Case,  154  Mo.  628,  55  S.  W.  999,  on  another 
proposition,  however,  but  no  adverse  criti- 
cism is  made  upon  any  part  of  the  opinion  in 
the  Elliott  Case.  A  further  distinction  be- 
tween the  case  before  us  and  the  McDonald 
Case  is  that  In  the  McDonald  Case  the  laws 
of  Iowa,  under  which  the  defendant  is  in- 
corporated, were  not  properly  pleaded,  the 
chapter  and  sections  of  the  Iowa  Code  being 
referred  to  by  numbers  only,  neither  the  lan- 
guage, nor  the  tenor  or  effect  being  set  out, 
and  it  appears  from  the  statement  of  the 
case  that  the  trial  court  had  also  excluded 
from  evidence  the  articles  of  association  or 
charter  as  well  as  the  by-laws  of  the  defend- 
ant corporation.  With  reference  to  these  as 
well  as  the  laws  of  Iowa,  Judge  Marshall 
says,  at  page  629  of  154  Mo.,  55  S.  W.  999, 
that  they  were  not  pleaded  in  any  manner, 
and  therefore  were  inadmissible  and  were 
not  properly  before  the  Supreme  Court,  so 
that,  says  Judge  Marshall,  "their  provisions 
and  requirements  cannot  be  considered  or 
analyzed."  He  concludes  that  upon  the  Issues 
joined  and  the  face  of  the  policy  the  defend- 
ant is  not  an  assessment  company  within  the 


contract  was  executed  and  consummated  In 
this  state,  the  law  of  this  state  must  govern, 
and  the  law  of  Iowa,  the, contrary  not  being 
shown,  will  be  presumed  to  be  the  same  as 
our  law ;  that  being  the  only  law  before  the 
court  The  form  of  the  certificate  issued  by 
this  defendant  at  a  later  date  was  before  the 
Kansas  City  Court  of  Appeals  in  the  case  of 
McCoy  v.  Bankers'  Life  Ass'n  (not  yet  official- 
ly reported),  but  to  be  found  in  114  S.  W.  651. 
That  court  held  this  defendant  to  be  a  com- 
pany doing  life  insurance  upon  the.  assess- 
ment plan,  founding  its  conclusion  upon  the 
stated  proposition  that  the  form  of  certifi- 
cates in  the  McDonald  Case  and  the  McCoy 
Case  were  radically  different  A  careful  ex- 
amination of  the  two  forms  of  certificates, 
however,  falls  to  satisfy  us  that  there  is 
any  difference  in  substance  between  the  two 
forms;  the  difference  being  more  in  their 
wording  than  in  the  legal  effect.  In  the 
McCoy  Case  It  appears  that  the  laws  of  Iowa, 
the  articles  of  association,  and  the  by-laws  of 
the  defendant  were  properly  pleaded,  and 
were  in  evidence.  Therein  lies  the  substan- 
tial difference  between  the  two  cases.  That 
is  also  the  situation  in  this  case  at  bar. 
The  sections  of  the  Code  of  Iowa  under  which 
the  defendant  is  organized  and  incorporated 
are  set  out  in  full  in  the  answer.  The  arti- 
cles of  association  and  by-laws  of  the  corpo- 
ration defendant  are  properly  pleaded.  These 
were  all  given  in  evidence.  Furthermore, 
in  the  case  at  bar,  the  notice  levying  the 
assessment  in  payment  of  which  the  plaintiff 
was  in  default  is  set  out  and  in  evidence, 
and  testimony  was  introduced  showing  prop- 
er adoption  of  a  resolution  levying  the  assess- 
ment. It  is  also  in  evidence  in  this  case 
that  the  plaintiff  was  duly  notified  of  this  as- 
sessment ;  that  he  was  in  default  in  the  pay- 
ment of  it  in  that  he  had  not  paid  It  within 
the  time  required;  that  a  forfeiture  was  de- 
clared; that  plaintiff  applied  for  reinstate- 
ment furnished  a  medical  certificate  of  his 
health  and  condition;  that  the  certificate 
was  rejected  as  insufficient  the  plaintiffs 
money,  which  he  had  sent  on,  returned  to 
him  and  reinstatement  declined,  although  It 
is  also  in  evidence  that,  after  the  institution 
of  this  suit,  the  defendant  offered  to  rein- 
state plaintiff,  but  he  declined  reinstatement 
saying  that  he  would  rather  fight  it  out  with 
the  company  during  his  lifetime  than  leave 
it  to  his  heirs  and  children  to  fight  after 
he  was  dead.  The  evidence  In  this  case  also 
shows,  without  any  room  for  quibble  or  dis- 
cussion, that  the  business  of  this  defendant 
was  carried  on  on  the  assessment  plan,  and 
that  in  the  language  of  our  statute  the  pay- 
ment of  whatever  benefit  the  members  of 
the  defendant  organization  were  entitled  to 
receive  Is  not  merely  "in  any  manner  or  de- 
gree," but  entirely  "dependent  upon  the  col- 
lection of  an  assessment  upon  persons  holding 
similar  contracts."  This  constitutes  this  de- 
fendant a  company  doing  the  business  of  life 
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insurance upon  the  assessment  plan.  Wester- 
man  y.  Supreme  Lodge  K.  of  P.,  196  Mo.  670, 
94  S.  W.  470,  5  L  R.  A,  (N.  S.)  1114  ;  Wll- 
liams  v.  St  Lonis  Life  Ins.  Co.,  97  Mo.  App. 
449,  71  S.  W.  370:  Id.,  189  Mo.  70,  87  S.  W. 
499.  Being  a  corporation  so  engaged  in  the 
insurance  business  in  this  state,  it  is  not 
subject  to  what  are  called  the  nonforfeiture 
provisions  of  our  Insurance  laws  (Rev.  St 
1899,  i  7897  TAnn.  St.  1906.  p.  8752]).  That 
assessment  companies,  as  they  are  called  for 
brevity,  are  not  subject  to  this  provision  of 
our  statute  or  to  the  general  Insurance  laws 
of  this  state,  save  In  the  sections  mentioned 
in  the  statute  itself,  which  excepted  sections 
have  no  application  to  the  present  case,  has 
been  thoroughly  settled  by  the  decisions  of 
our  Supreme  Court.  Hanford'v.  Mass.  Ben. 
Ass'n,  122  Mo.  50.  26  S.  W.  680;  Aloe  v.  Fi- 
delity Mut  Life  Ass'n,  164  Mo.  675,  55  S.  W. 
993. 

Furthermore,  this  defendant  is  Incorporat- 
ed under  the  laws  of  Iowa.  When  a  foreign 
corporation  undertakes  to  do  business  in  this 
state,  it  must  conform  to  the  laws  of  this 
state.  It  cannot  withdraw  itself  from  the 
operation  of  the  statutes  of  the  state  in 
which  it  does  business  by  the  Insertion  of 
clauses  in  its  policies  which  are  contrary  to 
the  provisions  of  our  law,  nor  can  It  avail 
itself  of  the  benefits  of  our  laws  without 
bearing  its  burdens.  Cravens  v.  Insurance 
Co.,  148  Mo.  583,  600,  50  S.  W.  519,  53  L.  R. 
A.  305,  71  Am.  St  Rep.  628.  In  this  case, 
will  be  found  an  illuminating  collection  of  de- 
cisions of  the  courts  of  this  state  and  of  the 
national  courts  applying  this  rule.  But  while 
this  Is  the  rule,  there  is  also  another,  equal- 
ly well  established,  to  the  effect  that,  when 
a  corporation  organized  by  one  state  is  au- 
thorized by  the  laws  of  another  state  to  do 
business  in  the  latter,  It  carries  with  It  its 
charter  and  the  law  under  which  it  is  incor- 
porated, and  persons  dealing  with  It,  par- 
ticularly those  who  are  members  of  the  as- 
sociation or  corporation,  are  bound  to  take 
notice  of  the  provisions  for  control  of  its  af- 
fairs and  the  scope  of  the  authority  of  Its 
officers  and  agents,  and  especially  of  the  busi- 
ness In  which  it  can  engage.  Relfe  v.  Run- 
die.  103  U.  S.  222.  26  L.  Ed.  337 ;  Canada, 
etc..  R.  R.  Co.  v.  Gebhard.  109  U.  S.  527,  loc 
clt  537.  3  Sup.  Ct  3(53.  27  L.  Ed.  1020 ;  Jemi- 
son  et  al.  v.  Bank,  122  N.  T.  135,  loc.  clt 
140.  25  N.  E.  264.  9  L.  R.  A.  708,  19  Am.  St 
Hep.  482 ;  Bockover  v.  Life  Ass'n  of  America, 
77  Va.  83,  loc.  clt.  91 ;  Hnden  v.  F.  &  M.  Fire 
Ass'n,  80  Va.  683 ;  Bocock  Ex'r  v.  Alleghany 
C.  &  I.  Co.,  82  Va.  913,  1  S.  E.  325,  3  Am.  St 
Rep.  128;  Whltehurst's  Adm'r  v.  Whlte- 
hurst's  Widow,  83  Va.  153.  1  S.  E.  801 ;  Smith 
v.  Cornelius,  41  W.  Va.  59,  loc.  clt  74,  23  S. 
E.  599,  30  L.  R.  A.  747 ;  G'esen  v.  London  & 
Northwest  American  Mortg.  Co.,  102  Fed. 
584.  loc.  clt.  587.  42  C.  C  A.  515;  Brown  v. 
Equitable  Life  Assur.  Co.  (C.  C.)  142  Fed.  835, 
loc.  clt  843.  Our  own  Supreme  Court  In 
State  ex  inf.  v.  Continental  Tobacco  Co.,  177 


Mo.  1,  loc  cit  83,  75  S.  W.  737, 
recognized  this,  holding  that  a  < 
having  been  organized  under  the 
sister  state,  and  being  authorized  i 
ness  in  this  state,  necessarily  brc 
it  the  powers  of  its  charter,  unless 
by  the  laws  of  this  state.  Further, 
a  thoroughly  settled  principle  of  la- 
rales  and  regulations  which  a  c 
adopts  are  generally  enacted  for  tl 
ment  of  the  corporation  in  its  dei 
third  parties,  and  for  third  partii 
with  It  State  v.  Overton,  24  N.  J. 
61  Am.  Dec.  671.   By-laws  are  th< 
law  adopted  by  the  corporation  for 
latlon  of  Its  own  acts  and  concer 
the  rights  and  duties  of  its  memtx 
themselves.   Shaw,  C.  J.,  In  Como 
v.  Turner,  1  Cush.  (Mass.)  493 ;  1  ' 
on  Corps.  {  937^  5  Am.  &  Eng.  Enc 
(2d  Ed.)  p.  88./When  by-laws  have 
adopted  they  are  obligatory  upoi 
members  of  the  corporation./  IU1 
Hill  Coal  &  M.  Co,  119  Mo.  9,  loc. 
S.  W.  223 ;  Flint  v.  Pierce,  99  Ma 
Am.  Dec.  691 ;  Kent  v.  Quicksilver 
78  N.  T.  179;  McFadden  v.  Los  An 
74  Cal.  571,  16  Pac.  397./ All  the  mt 
the  corporation  are  chargeable  wii 
and  knowledge  thereof/  Brent  v.  ' 
ton  Bank,  10  Pet  014,  9  L.  Ed.  547; 
hanna  Ins.  Co.  v.  Perrine,  7  Watts  A- 
348;  Miller  v.  Hillsborough  M.  F.  i—  asss-o, 
42  N.  J.  Eq.  459,  7  Atl.  895;  Pflster  v.  Ger- 
wlg,  122  Ind.  567,  23  N.  E.  104L  This  Is  sub- 
ject to  the  qualification  that  by-laws  impair- 
ing the  contract  obligations  of  the  members 
cannot  be  of  force  as  against  that  member's 
contract  without  his  assent  This  Is  particu- 
larly so  as  to  nonstock  associations,  associa- 
tions not  for  profit  associations  practically 
of  the  character  of  this  defendant  Its  mem-, 
bers  are  conclusively  presumed  to  know  its 
laws  and  rules.  Coleman  v.  Supreme  Lodge, 
18  Mo.  App.  189;  Borgraefe  v.  Knights  of 
Honor,  22  Mo.  App.  127,  loc  dt  140. 

Referring,  then,  to  the  laws  of  the  state  of 
Iowa  and  to  the  articles  of  association  and 
the  by-laws  of  the  defendant  as  given  In 
evidence  in  this  case,  this  corporation  defend- 
ant had  no  power  or  authority  to  transact 
the  business  of  life  insurance  on  any  plan 
other  than  on  the  assessment  plan,  and,  even 
If  it  issued  certificates  of  membership  or 
policies  of  Insurance  on  any  plan  or  basis 
other  than  on  the  assessment  plan,  those 
contracts  and  policies  would  be  void  as  ultra 
vires  the  corporation.  Furthermore,  it  Is  in 
evidence  in  this  case  that  this  defendant  a 
foreign  corporation,  is  authorized  by  the  su- 
per in tendent  of  the  insurance  department  of 
this  state  to  transact  life  insurance  business 
in  this  state  only  and  solely  on  the  assess- 
ment plan.  While  it  is  true  that  the  cer- 
tificate of  the  superintendent  of  the  Insur- 
ance department  is  not  conclusive  upon  the 
courts  in  determining  the  character  of  the 
business  carried  on  by  the  company,  it  Is  al- 
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true  that  the  construction  placed  on  the 
iness  of  the  corporation  by  the  executive 
■era  of  the  government  in  the  discharge 
heir  official  duties  and  exercise  of  their 
ers  is  always  received  by  the  courts  as 
ng  and  persuasive  in  the  interpretation 
he  law.  It  is,  however,  beyond  question 
:,  with  a  certificate  authorizing  it  to  do 
business  of  life  Insurance  in  this  state  on 
assessment  plan  alone,  the  defendant  is 
3ned  to  that  plan  of  business,  and.  if  it 
ertook  to  do  life  assurance  on  any  other 
i,  it  was  proceeding  without  authority 
aw  and  business  transacted  by  it  in  this 
e,  or  contracts  made  by  it  In  this  state 
ild  be  without  lawful  authority  and  non- 
>rceable.   But,  as  before  noted,  the  facts 
ivldence  in  this  case  show  that  this  com- 
y  defendant  in  this  Instance  did  transact 
this  state  the  business  of  life  insurance 
Irely  on  the  assessment  plan.    The  evl- 
ce  shows  that  the  plaintiff  in  this  case 
i  fully  aware  of  that    He  has  paid  on 
se  assessment  notices  the  assessments  de- 
eded of  him,  varying  In  amount  from  a 
cents  to  some  $6  or  $7,  for  the  whole 
lod  of  his  membership,  so  that  he  cannot 
heard  to  say  that  he  did  not  know  that 
defendant  corporation,  of  which  he  was 
ember,  was  actually  doing  business,  as  far 
e  was  concerned,  on  the  assessment  plan, 
natter  what  might  have  been  In  or  omit- 
ted from  the  membership  certificate.  It  fol- 
low* that  under  the  terms  of  his  certificate 
of  membership  and  under  the  laws  of  Iowa, 
and  under  the  articles  of  association  of  the 
company  and  under  the  by-laws  of  the  as- 
sociation of  which  he  was  a  member,  that 
upon  the  nonpayment  of  the  assessment  lev- 
ied and  payable  in  April  during  that  month, 
he  forfeited  all  rights  as  a  member  of  the  as- 
sociation, provided  always  that  his  member- 
ship was  forfeited  lawfully  and  without  fraud 
and  In  accordance  with  the  provisions  of  the 
company  defendant  of  which  he  was  a  mem- 
ber. If  the  contrary  appeared,  the  forfeiture 
would  be  of  no  force  and  effect,  and  plaintiff 
would  be  entitled  to  relief — certainly  to  rein- 
statement, if  alive,  or  in  case  of  his  death, 
the  way  would  be  open  to  bis  heirs  or  bene- 
ficiary under  bis  membership  certificate  to 
recover  the  amount  due  under  his  contract 
with  the  defendant 

It  ia  further  to  be  said  in  this  case  that 
taking  the  view  of  the  plaintiff  that  this  is  a 
regular  insurance  company  and  not  one  con- 
ducted on  the  assessment  plan,  he  does  not 
pretend  to  bring  himself  under  the  law  of  this 
state  (Rev.  St  1899,  i  7897),  which  forbids 
forfeiture  after  the  payment  of  three  annual 
premiums;  nor  does  he  ask  for  a  paid-up 
policy,  as  provided  in  section  7897,  and,  be- 
ing alive,  he  does  not  come  under  section 
7899  (page  3754).  What  be  does  sue  for  is 
damages  arising  out  of  the  cancellation  of 
bis  policy,  averring  that  it  was  canceled 
wrongfully  and  unlawfully,  and  that  the  can- 
cellation was  a  violation  of  the  contract  of 


Insurance,  alleging  that  he  bad  complied 
with  all  the  conditions  of  the  policy,  and 
that  by  reason  of  age  and  health  he  is  un- 
able to  procure  reinsurance,  and  hence  he 
demands  $2,000  damages.  Whatever  right 
be  might  have  against  the  defendant  if  it 
was  conducting  business  on  other  than  the 
assessment  Insurance  plan,  he  has  no  right 
under  the  case  made  by  blm  In  this  present 
action  against  this  company,  a  company  con- 
ducting the  business  of  Insurance  on  the  as- 
sessment plan,  to  recover  in  this  action.  The 
contract  in  terms  provides  that  failure  to 
pay  at  the  times  stipulated  subjects  the 
membership  and  the  contract  tb  forfeiture. 
The  proof  shows,  in  fact  the  plaintiff's  own 
acts  and  letters  admit  failure  to  pay  the  as- 
sessment due  in  April  within  that  month. 
The  failure  produces  the  forfeiture.  It  re- 
quired no  act  of  the  defendant  to  declare  It 
Forfeiture  fell  in  by  the  failure  to  pay.  The 
contract  could  only  be  reinstated  by  the  af- 
firmative act  of  defendant  There  is  no  evi- 
dence In  the  case  tending  to  show  that  the 
defendant  company  acted  fraudulently  or 
unlawfully  or  otherwise  than  within  its 
right  in  refusing  reinstatement  and  In  in- 
sisting on  the  forfeiture.  While  forfeitures 
are  not  favored  in  law,  if  parties  contract 
for  them,  the  courts  cannot  do  otherwise 
than  sustain  them  and  enforce  the  contract 
no  fraud  or  misrepresentation  appearing. 
Nor  is  the  fact  that  the  defendant  waived 
the  right  of  forfeiture  in  other  cases  any 
estoppel  against  it  in  exercising  it  against 
this  plaintiff.  This  evidence  of  the  acts  of 
the  defendant  in  other  cases  and  with  others 
should  not  have  been  received.  If  defendant 
had  waived  compliance  by  plaintiff  of  the  re- 
quirement that  he  pay  within  the  month  and 
to  such  an  extent  as  to  lead  him  to  believe 
that  a  forfeiture  would  not  be  exacted,  if  it 
had  done  anything  in  dealing  with  him  to 
show  that  it  would  not  Insist  on  prompt  pay- 
ment, It  might  have  been  estopped  from  en- 
forcing forfeiture  as  against  him.  James  v. 
Mut  Reserve  Fund  Life  Ass'n,  148  Mo.  1, 
49  S.  W.  978;  McMahon  v.  Maccabees,  151 
Mo.  522,  loc.  clt  537,  52  S.  W.  384.  But, 
even  in  the  cases  in  which  it  was  allowed  to- 
be  proven  that  parties  in  default  had  beeu 
reinstated,  the  proof  is  that  they  bad  fur- 
nished health  certificates  to  the  satisfaction 
of  the  defendant.  That  happened  even  in 
the  case  of  plaintiff,  when  be  defaulted  In 
1897.  He  was  reinstated  then  on  furnishing 
a  satisfactory  health  certificate.  Nor  was 
there  any  evidence  that  plaintiff  knew  of 
these  cases  of  alleged  waiver  of  time  of  pay- 
ment and  that  with  a  knowledge  of  them 
and  acting  on  them,  be  had  postponed  pay- 
ment within  the  allotted  time.  We  do  not 
Intend  to  decide,  however,  that  proof  of 
these  things  would  have  been  admissible  or 
that  if  proven  they  would  have  constituted 
an  estoppel. 

In  the  present  Instance,  when  forfeiture 
occurred  in  May  for  failure  to  pay  the  as- 
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sessment  due  in  April,  1807,  reinstatement 
was  refused,  the  defendant  declining  to  ac- 
cept the  health  certificate  furnished  as  sat- 
isfactory, as  it  bad  a  right  to  do,  and  that 
terminated  plaintiff's  membership.  It  Is 
difficult  to  determine  upon  what  theory  the 
learned  trial  judge  decided  the  case.  The 
most  material  and  important  testimony  and 
controlling  testimony,  if  admitted,  which 
was  offered,  was  admitted  with  the  reserva- 
tion that  the  court  would  pass  on  its  admis- 
sibility "when  be  determined  the  case."  But 
be  did  not  even  then  rule  on  it,  and  whether 
he  considered  it  or  not  as  competent,  rel- 
evant or  material,  we  cannot  say.  The  prac- 
tice of  withholding  rulings  on  objections 
when  objection  made  has  been  frequently 
condemned.  In  this  case  it  is  so  prejudicial 
as  to.  warrant  a  reversal  for  that  alone  if 
proper  exception  had  been  saved  to  the  re- 
fusal of  the  court  to  pass  on  the  admissibili- 
ty of  the  testimony  when  offered.  Passing 
over  this,  however,  and  assuming  that  this 
testimony  was  excluded,  on  no  theory  that 
we  are  aware  of  can  plaintiff  in  this  case 
recover  the  face  value  of  the  policy — $2,042 
— maturing  only  on  bis  death.  If  the  learned 
trial  court  undertook  to  award  plaintiff  the 
present  worth  of  bis  policy,  the  evidence 
shows  that  the  present  worth  of  $2,042  pay- 
able in  14%  years  is  $864.80,  without  allow- 
ing for  payment  of  assessments  by  the  plain- 
tiff in  the  Interval,  the  present  worth  of 
which  is  testified  to  be  $702.64,  leaving  net 
value  of  $162.16.  The  testimony  Is  that  if 
the  surrender  value  is  calculated  on  the  ba- 
sis of  old  line  insurance,  with  level  pre- 
miums, it  would  be  $453.52.  How  the  trial 
court  arrived  at  $1,620  as  the  measure  of 
damage  is  something  we  cannot  understand, 
taking  into  consideration  the  undisputed 
facts  in  the  case.  It  Is  sufficient  to  say  that 
it  is  not  only  unsupported  by  any  evidence 
in  the  case,  but  is  contrary  to  the  undisputed 
evidence.  This  company  being  one  carrying 
on  its  business  on  the  assessment  plan,  with 
no  level  premiums,  its  policies  or  certificates 
of  membership  having  no  surrender  value, 
like  all  similar  organizations,  furnishes  mere 
temporary  Insurance.  It  Is  without  a  re- 
serve fund  applicable  to  payment  of  losses, 
as  the  reserve  fund  of  an  old  line  company 
always  is  supposed  to  be. 

In  conclusion,  we  are  bound  to  say  that, 
however  harsh  the  action  of  defendant  may 
have  been  in  this  case,  as  long  as  It  does  not 
appear  from  any  facts  In  the  case  that  its 
action  was  brought  about  by  fraud  or  in  dis- 
regard of  its  own  laws  or  in  violation  of 
any  of  its  own  rules,  regulations,  and  by- 
laws, we  are  powerless  as  a  court  to  afford 
remedy  In  this  action.  As  great  a  hardship 
as  the  loss  of  this  Insurance  undoubtedly  is 
to  the  plaintiff,  we  cannot  hi  this  form  of 
action  and  in  tbe  case  made  afford  him  re- 
dress. 


The  Judgment  of  tha  circuit  court  la  re- 
versed. All  concur  In  the  result;  GOODE, 
X,  however,  expressly  reserving  opinion  as 
to  whether  suit  would  lie  in  equity  to  rein- 
state the  policy. 


BARNETT  v.  METROPOLITAN  ST.  RT.  CO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
May  31,  1009.   Rehearing  Denied 
June  14,  1900.) 

1.  Appeal  and  Ebbob  (|  1003*) — Finding — 
Conclusiveness. 

A  verdict  will  not  be  set  aside  on  appeal 
because  opposed  to  the  great  preponderance  of 
the  evidence  unless  it  is  contrary  to  the  un- 
disputed physical  facts. 

[Bid.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  H  3938-3943 ;  Dec.  Dig.  { 1003.*] 

2.  New  Trial  (8  72*)  —  G bound  —  Vebdict 

CONTBABY  TO  EVIDENCE. 

Where  tbe  verdict  is  agaiiist  the  prepond- 
erance of  the  evidence  it  is  the  trial  court's 
duty  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  f  146;  Dec.  Dig.  f  72.*] 

3.  Cabbibbs  (I  347*) — I  if  jury  to  Pasbenoeb 
— Jubt  Question. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  by  a  passenger  in 
alighting,  whether  plaintiff  was  injured  by  the 
car  starting  with  a  jerk  while  she  was  attempt- 
ing to  alight,  or  whether  she  attempted  to  alight 
before  the  car  had  stopped,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ft  1391-1393,  1402;  Dec  Dig.  | 
347.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Action  by  Ddora  Barnett  against  the  Met- 
ropolitan Street  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Lucas  and  F.  G.  Johnson,  for  ap- 
pellant C.  F.  Mead  and  John  C  Stearns, 
for  respondent 

BROADDUS,  P.  J.  This  is  a  suit  for 
damages  for  injuries  sustained  by  plaintiff 
alleged  to  havo  been  the  result  of  the  neg- 
ligence of  tbe  defendant — the  sudden  start- 
ing of  one  of  Its  cars  on  which  plaintiff  was 
a  passenger  while  she  was  in  the  act  of 
alighting  therefrom.  The  plaintiff's  evi- 
dence disclosed  that  about  7  o'clock  p.  m., 
November  8,  1906,  the  car  on  which  she  was 
a  passenger  on  the  defendant's  Independence 
line  stopped  at  Olive  street  for  the  purpose 
of  allowing  passengers,  who  desired  to' do 
so,  to  get  off;  that  one  passenger  preceded 
her  and  had  got  off  while  the  car  was  slow- 
ing down;  that  Immediately  she  stepped 
down  on  the  steps  of  the  car,  with  her  left 
hand  grasping  the  hand  rail  at  the  rear  end 
of  the  car;  that  as  the  car  came  to  a  stand 
and  as  she  raised  her  foot  to  step  down, 
the  car  gave  a  sudden  jerk  or  lurch  forward, 
which  threw  her  feet  out  from  the  step,  and 
that  she  fell  to  the  ground,  her  body  strik- 


•For  other  caiei  *ee  same  topic  and  lection  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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the  result  of  ber  fall.  The  defendant's  tea 
timony  was  to  the  effect  that  plaintiff  at- 
temped  to  get  off  the  car  while  It  was  in 
motion  against  the  warning  of  the  conductor 
to  wait  until  the  car  stopped;  that  she  was 
facing  south  and  fell  on  her  left  side  to  the 
pavement  and  to  the  east,  and  the  car  stop- 
ped four  or  five  feet  ahead  of  her. body. 
The  testimony  of  another  witness  of  de- 
fendant was  similar.  Both  state,  as  did 
plaintiff,  the  car  moved  but  a  few  feet  after 
the  latter  fell.  The  plaintiff  recovered  judg- 
ment and  defendant  appealed. 

The  defendant's  position  is  as  follows: 
"The  verdict  should  be  set  aside  because  it 
is  so  contrary  to  the  great  preponderance  of 
the  evidence,  and  so  in  opposition  to  the 
undisputed  physical  facts  and  laws  of  mo- 
tion and  physical  forces,  as  to  compel  the 
conclusion  that  the  Jury  failed  to  consider 
all  of  the  evidence,  and  were  Influenced  by 
passion  and  prejudice,  and  yielded  to  a  par- 
tisan bias."  Ip  the  first  place,  we  are  not 
permitted  to  overturn  the  verdict  of  a  jury 
because  of  a  preponderance  of  the  evidence 
even  when  that  preponderance  is  great.  In 
such  instances,  the  duty  of  setting  aside  the 
verdict  of  a  jury  devolves  upon  the  trial 
judge.  If  the  finding  upon  which  the  judg- 
ment is  rendered  Is  in  opposition  to  the  un- 
disputed physical  facts,  it  would  be  the  duty 
of  tbe  appellate  court  to  reverse  the  judg- 
ment. It  is  the  contention  of  defendant 
that,  if  the  plaintiff  was  thrown  from  the 
car,  as  she  stated,  while  starting  up  with  a 
sudden  jerk  and  while  she  was  holding  the 
rail  with  her  left  hand,  with  her  face  to 
the  south,  she  could  not  have  fallen  on  her 
left  side  with  her  feet  to  the  south  and  her 
head  to  the  north  on  a  line  with  the  rear 
end  of  the  vestibule  of  the  car.  The  only 
conflict  in  tbe  evidence  is  as  to  whether 
plaintiff  attempted  to  alight  after  the  car 
had  stopped  and  it  started  with  a  jerk,  ac- 
cording to  plaintiff's  evidence,  or  that  she 
attempted  to  alight  before  the  car  had  stop- 
ped. There  were  two  witnesses  on  each 
side.  It  was  therefore  a  question  of  cred- 
ibility, which  was  a  matter  solely  for  the 
jury.  Defendant  contends  that,  if  she  got 
off  the  car  after  it  started  up,  with  her  left 
hand  holding  the  rail  and  her  face  to  tbe 
south,  she  could  not  have  fallen  with  ber 
feet  outward  and  her  head  towards  the 
car,  but  would  necessarily  have  fallen  back- 
ward with  her  bead  to  the  south  and  her 
feet  towards  the  car  and  somewhat  hori- 
zontally with  it  Usually,  we  would  con- 
clude that  defendant  was  right  in  its  theory. 
But  sometimes  things  occur  that  seem  un- 
natural and  incredible.  When  we  take  into 
consideration  tbe  fact  that  plaintiff  had 


somewhat  upon  the  force  of  her  grip  upon 
the  hand  rail.  If  it  was  slight,  her  feet 
would  be  the  last  part  of  her  body  to  leave 
the  platform,  but  if  the  grip  was  forcible  the 
feet  would  be  thrown  from  under  her  first, 
and  she  would  fall  with  ber  feet  outward 
and  her  head  towards  the  car,  as  she  said 
she  fell.  As  was  said  in  Pickens  v.  Rail- 
road, 125  Mo.  App.  669,  103  S.  W.  124,  the 
resistance  offered  by  the  hand  hold  could 
have  greatly  Influenced  the  direction  and 
nature  of  her  fall.  And  "so  unfrequently  do 
unlooked-for  results  attend  the  meeting  of 
Interacting  forces  that  courts,  in  such  cases, 
should  not  indulge  in  arbitrary  deductions 
from  physical  law  and  fact  except  when 
they  appear  to  be  so  clear  and  irrefutable 
that  no  room  is  left  for  the  entertainment, 
by  reasonable  minds,  of  any  other." 

As  this  was  tbe  only  question  raised  on 
the  appeal,  the  cause  is  affirmed.  All  con- 
cur. 


SCROGGINS  v.  METROPOLITAN  ST.  RT. 
CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  81,  1909.    Rehearing  denied 
June  14,  1909.) 

1.  Trial  ({  140*)— Province  op  Jdbt— Cred- 
ibility of  Testimony. 

Courts  can  only  reject  testimony  as  hav- 
ing no  evidentiary  value  where  it  is  so  con- 
trary to  the  physical  facts  and  common  ex- 
perience that  its  acceptance  would  shock  the 
reason,  and.  where  there  is  any  reason  for 
difference  of  opinion  as  to  tbe  verity  of  testi- 
mony, its  credibility  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  834,  335;  Dec  Dig.  §  140.*] 

2.  Appeal  and  Ebbob  (5  1001*)— Findings— 
Conclusiveness. 

While  the  weight  of  the  evidence  is  for 
the  jury,  tbe  appellate  court  will  determine 
whether  its  conclusion  is  supported  by  sub- 
stantial evidence,  and,  if  it  decides  it  Is  not, 
will  reverse  regardless  of  the  findings  of  the 
jury  or  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  3922,  3928-3934;  Dec. 
Dig.  I  1001.*] 

3.  Cabbiebs  (S  346*)— Passengers— Injuries 
—Action— Sufficiency  of  Evidence. 

In  a  street  car  passenger's  action  for  in- 
juries sustained  in  alighting,  evidence  held  to 
show  that  plaintiff  was  injured  while  attempt- 
ing to  alight  from  a  rapidly  moving  car,  and 
not  by  tbe  sudden  starting  of  tbe  car  after  it 
bad  stopped. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  846.  •] 

4.  Carriers  ($  333*)— Passengers—  Injuries 
—Contributory  Negligence. 

It  is  contributory  negligence  for  a  fe- 
male passenger  to  alight  from  a  rapidly  moving 
street  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  !§  1391-1393 ;  Dec.  Dig.  §  333.*] 
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Appeal  from  Circuit  Court,  Jackson  Comi- 
ty; James  H.  Stover,  Judge. 

Action  by  Annie  Scrogglns  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John  H.  Lucas  and  Ben.  P.  White,  for  ap- 
pellant T.  B.  Buckner,  for  respondent 

JOHNSON,  J.  Action  for  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  Verdict  and 
Judgment  were  for  plaintiff  in  the  sum  of 
$500,  and  the  cause  is  here  on  the  appeal 
of  defendant  The  injury  occurred  after 
dark  In  the  evening  of  November  28,  1906, 
on  the  Twelfth  street  line  of  defendant's 
railway  system  in  Kansas  City.  Plaintiff, 
who  was  a  heavy  woman,  was  a  passenger 
on  an  east-bound  car.  (The  course  of  Twelfth 
street  is  east  and  west)  Owing  to  the 
crowded  condition  of  the  car,  she  was  com- 
pelled to  stand  in  the  aisle.  She  desired  to 
alight  at  Flora  avenue,  and  rang  the  bell  as 
a  signal  to  stop  at  that  place.  She  testified 
that  the  car  ran  beyond  the  regular  stopping 
place  about  100  feet  before  stopping,  but 
that  it  did  come  to  a  full  stop  for  passengers 
to  alight  and  that  she  made  her  way  to  the 
rear  vestibule,  proceeded  down  the  steps, 
and  was  in  the  act  of  stepping  from  the 
last  step  to  the  street  when  the  car  started 
forward  suddenly  and  violently  and  threw 
her  to  the  pavement  Inflicting  the  injuries 
of  which  she  complains.  One  other  witness, 
a  colored  man  who  was  walking  on  the  side- 
walk, stated  that  he  saw  the  car  stop  about 
midway  of  the  block,  saw  plaintiff  in  the 
act  of  alighting,  saw  the  car  start  before 
she  could  step  from  it  and  saw  her  thrown 
to  the  street  On  the  other  hand,  witnesses 
for  defendant  state  the  car  did  not  stop  at 
all,  but  that  plaintiff  attempted  to  alight  In 
the  middle  of  the  block  ■while  the  car  was 
running  at  an  ordinary  rate  of  speed.  One 
of  these  witnesses,  Dr.  Roberts,  testified 
that  he  jumped  off  the  car  at  the  rear,  when 
he  reached  a  point  opposite  his  home,  and 
that  immediately  afterward  he  heard  plain- 
tiff fall  and  looking  around,  saw  her  lying 
in  the  street  All  of  the  witnesses  agree  that 
the  car  did  not  stop  after  plaintiff  fell.  As 
to  the  manner  of  her  fall,  plaintiff  testified 
on  direct  examination:  "Q.  Mrs.  Scrogglns, 
state  to  the  Jury  how  you  were  hurt  A. 
Well,  I  was  hurt  from  the  fall.  I  struck  my 
shoulder  against  the  ground  and  sllded  qnite 
a  distance  from  the  force  of  the  fall,  and 
struck  my  hip."  On  cross-examination:  "Q. 
How  did  It  start?  A.  It  made  a  sudden  jerk 
— It  moved  right  off  at  once.  Q.  What  be- 
came of  you?  A.  I  fell  on  my  back  In  the 
street  Q.  Fell  on  your  back — now  which 
direction  did  your  head  fall?  A.  My  head 
fell  towards  the  east  Q.  That  is  to  say, 
now,  this  being  the  platform  of  the  car 
(showing)  and  this  the  step,  and  this  the 
pavement — which  <way  were  you  facing  when 


you  got  off?  A.  I  don't  know  which  way  1  was 
facing.  I  fell  on  my  left  shoulder  on  this 
side  (showing).  I  must  have  been. turned 
around  that  way  when  I  got  up,  like  (show- 
ing). Tbat  way,  I  guess.  Most  people  do. 
Q.  Especially  women?  A.  I  don't  know 
about  that  Q.  Isn't  it  a  fact  most  women 
do  get  off  cars  backwards?  A.  1  never  did 
notice  any  woman  but  myself.  Q.  At  any 
rate  you  fell  on  your  back  and  fell  to  the 
east,  didn't  you?  A.  I  fell  on  my  left  shoul- 
der. Q.  And  back?  A.  Yes,  sir.  Q.  And  fell 
to  the  east?  A.  Yes,  sir.  Q.  That  la  the 
way  the  car  was  going?  A.  Yes,  sir.  Q. 
You  didn't  have  hold  of  anything  when  the 
car  started  up?  A.  No,  I  had  turned  loose 
my  hold.  Q.  So  tbat  the  movement  of  the 
car  Is  what  threw  your  bead  to  the  east? 
A.  I  don't  know  what  threw  me,  but  I  know 
that  Is  the  position  I  fell  In.  Q.  Yon  know 
about  how  far  you  fell?  A.  I  don't  know. 
I  fell  quite  a  little  distance.  At  least  I  light- 
ed on  the  asphalt.  Q.  Kind  of  skidded  on  your 
shoulder?  A.  Yes,  sir.  Q.  This  car  was 
going  east  and  you  fell  east  and  skidded  up- 
on the  pavement?  A.  It  was  on  my  back — 
going  in  that  direction;  the  same  direction 
the  car  went— kind  of  cat-e-cornered  to  the 
sidewalk.  ♦  •  *  Q.  And  before  you  step- 
ped down  from  the  lower  step  you  bad  let 
loose?    A.  Yes,  sir." 

In  support  of  its  contention  that  the  court 
should  have  sustained  its  demurrer  to  the 
evidence,  defendant  argues  that  the  state- 
ment of  plaintiff  that  she  was  thrown  by 
the  sudden  forward  movement  of  a  station- 
ary car,  from  which  she  was  In  the  act  of 
stepping  to  the  street  is  so  at  war  with  the 
conceded  physical  facts  of  the  occurrence 
that  It  should  be  rejected  as  too  Insubstan- 
tial to  raise  an  issue  of  fact  for  the  jury. 
There  is  .no  controversy  over  the  fact  tbat 
plaintiff  in  falling  pitched  headlong  in  the 
direction  in  which  the  car  was  going  and 
struck  on  her  left  shoulder  on  the  pavement 
with  an  impetus  so  great  that  she  slid  head- 
first along  the  pavement  a  distance  of  sever- 
al feet  Defendant  asserts  tbat  she  could 
not  thus  have  fallen  had  the  fall  been  caus- 
ed by  the  sudden  starting  of  the  car,  and 
tbat  it  must  have  been  caused  by  her  at- 
tempt to  alight  while  the  car  was  In  motion. 
In  other  words,  that  the  version  of  tbe  Injury 
given  by  defendant's  witnesses  is  so  indis- 
putably supported  by  the  plain  physical  facts 
and  laws  of  the  situation  that  we  should 
accept  it  as  a  thing  conclusively  established. 
If  it  were  possible  for  a  reasonable  mind  to 
reconcile  plaintiff's  account  of  her  fall  with 
the  conceded  effects  thereof,  <we  would  say 
that  her  testimony  had  sufficient  probative 
force  to  raise  an  issue  of  fact  for  the  jury 
to  solve.  So  frequently  do  unlooked-for  re- 
sults follow  the  meeting  of  opposing  or  Inter- 
acting forces  that  courts  should  be  loath  to- 
pronounce  the  testimony  of  witnesses  un- 
worthy of  belief  because  it  falls  to  coincide 
with  what  the  court  may  think  should  have- 
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been  the  expected  result  of  the  meeting  of 
such  forces.  Where  there  is  any  room  at 
all  for  a  reasonable  difference  of  opinion  re- 
specting the  verity  of  testimony,  the  court 
could  not  refuse  to  recognize  it  as  evidence 
without  invading  the  province  of  the  jury. 
Courts  should  reject  testimony  as  devoid  of 
evidentiary  value  only  where  it  is  so  at  war 
with  plain  physical  facts  and  laws — so  at 
variance  with  the  common  experience  of  man- 
kind— that  its  acceptance  would  be  shocking 
to  reason.  It  is  not  •within  our  province  as 
an  appellate  tribunal  to  weigh  evidence  or 
to  make  a  selection  from  two  or  more  rea- 
sonable conclusions  of  fact  presented  by  the 
evidence.  Such  duties  belong  exclusively 
to  the  triers  of  fact,  but  it  is  our  duty  to  pro- 
nounce on  the  questions  of  whether  the  evi- 
dence adduced  by  a  party  is  substantial,  or 
of  whether  a  conclusion  of  fact  falls  within 
the  bounds  of  reason,  and  In  the  perform- 
ance of  that  duty,  we  are  not  to  be  control- 
led by  the  fact  that  the  trial  Judge  and  12 
Jurors  hare  examined  the  evidence  and  pro- 
nounced it  substantial  and  have  indulged  In 
a  conclusion,  the  reasonableness  of  which  is 
assailed.  The  appellate  court  must  act  in 
such  matters  on  its  own  Judgment,  and  if  it 
thinks  the  evidence  supporting  the  verdict 
and  Judgment  has  no  substance,  it  should 
reverse  the  Judgment,  regardless  of  what 
-others  have  thought  of  the  evidence. 

With  these  principles  and  rules  in  mind, 
we  And  ourselves  unable  to  give  sanction  to 
the  action  of  the  learned  trial  judge  in  over- 
ruling the  demurrer  to  the  evidence.  We 
are  convinced  of  the  utter  unreasonableness 
of  the  conclusion  that  plaintiff's  fall  was 
caused  by  the  sudden  starting  of  a  station- 
ary car  from  which  she  was  in  the  act  of 
stepping  to  the  street  The  car  was  headed 
east  and  plaintiff  was  facing  south  when  she 
attempted  the  final  step.  She  is  positive  she 
had  released  her  handhold  at  the  time  she 
began  that  step.  Had  she  been  holding  to 
the  car  at  the  time  it  started,  we  would  say 
her  evidence  is  not  Incredible,  since  the  ef- 
fect on  the  direction  and  manner  of  her 
fall  by  such  attachment  would  be  a  ques- 
tion about  which  reasonable  minds  might 
differ.  We  so  held  in  Pickens  v.  Railway, 
125  Mo.  App.,  loc.  cit  677,  103  S.  W.  126, 
where  we  said:  "The  direction  of  her  fall 
■doubtless  was  influenced  by  three  opposing 
forces:  The  eastward  motion  she  derived 
from  the  car,  her  southward  motion  in  at- 
tempting to  step  from  it,  and  the  resistance 
offered  by  her  attachment  to  the  handhold 
which  certainly  could  have  greatly  influenc- 
ed the  direction  and  nature  of  the  fall.  As 
we  observed  in  Lang  v.  Railway,  115  Mo. 
App.  489,  91  S.  W.  1012,  'so  frequently  do 
unlooked-for  results  attend  the  meeting  of 
interacting  forces  that  courts,  in  such  cases, 
should  not  indulge  in  arbitrary  deductions 
from  physical  law  and  fact  except  when 


they  appear  to  be  so  clear  and  irrefutable 
that  no  room  is  left  for  the  entertainment; 
by  reasonable  minds,  of  any  other.'  Under 
the  conditions  before  us,  we  cannot  say,  as 
a  matter  of  law,  that  plaintiff  would  have 
fallen  in  any  given  direction  in  either  state 
of  facts  described." 

At  this  term  we  applied  the  same  doctrine 
in  Barnett  v.  Railway,  120  S.  W.  780.  But 
in  'the  present  case,  plaintiff  had  released 
her  hold,  and,  without  other  support  than 
her  footing,  was  stepping  to  the  street  How 
could  the  sudden  starting  of  the  car,  when 
she  was  in  that  position,  have  the  effect  of 
throwing  her  headfirst  in  the  direction  in 
which  the  car  was  going?  The  natural  re- 
sult of  such  start  would  have  been  to  Jerk 
her  feet  towards  the  east  and  to  pitch  her 
body  In  the  opposite  direction.  That  would 
have  been  the  effect  produced  on  an  inani- 
mate body  in  her  position  and  the  only  mod- 
ifying force  that  could  have  given  a  differ- 
ent direction  to  her  fall  would  have  been 
her  subconscious  efforts  to  counteract  the 
sudden  force  exerted  against  her.  Manifest- 
ly such  involuntary  but  unsupported  efforts 
could  not  have  produced  a  counteracting 
force  so  pronounced  as  to  overcome  the  im- 
petus given  her  body  by  the  starting  of 
the  car  and  to  pitch  her  body  in  a  direction 
opposite  to  that  it  otherwise  would  have 
taken,  and  that,  too,  with  a  momentum  so 
great  as  to  cause  her  to  slide  headfirst 
on  the  pavement  In  the  direction  the  car  was 
going.  Her  version  of  the  occurrence  is  too 
unreasonable  to  pass  muster.  Clearly  her 
fall  was  caused  by  her  own  negligence  in  at- 
tempting to  alight  from  a  rapidly  moving 
car. 

The  judgment  is  reversed.  All  concur. 


DUNCAN  v.  HOME  CO-OPERATIVE 
CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Mortgages  (i  369*)— Tbust  Deeds— Sales 
bt  Tbustee— Setting  Aside. 

A  sale  by  the  trustee  under  a  trust  deed 
to  himself  as  purchaser,  through  a  third  person 
not  present  at  the  sale  and  ignorant  thereof, 
and  not  paying  any  part  of  the  bid,  is  properly 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1094 ;  Dec.  Dig.  |  869.*] 

2.  Mortgages  (|  369*)— Sale  under  Trust 
Deed  —  Setting  Aside  Decree  —  Condi- 
tions. 

A  decree  setting  aside  a  sale  by  the  trus- 
tee under  a  trust  deed  to  himself  as  purchaser, 
on  the  ground  that  the  sale  was  irregular,  prop- 
erly imposed  the  condition  that  unless  the  debt- 
or should  pay  the  balance  of  the  debt  the  prem- 
ises should  be  sold  by  the  sheriff,  who  should 
first  pay  the  costs  of  the  cause  and  sale,  and 
next  the  debt  Itself,  and  the  remainder  to  the 
debtor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  f  1099 ;  Dec.  Dig.  f  869.*] 
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8.  Appeal  and  Ebcob  (|  983*)— Djscbetion 
of  Trial  Coubt— Review— Sales— Redemp- 
tion. 

Tbe  time  in  which  a  debtor  must  redeem 
from  a  sale  under  a  trust  deed  securing  a  debt, 
being  in  the  wise  discretion  of  tbe  chancellor, 
nnless  he  abuses  his  discretion,  his  determina- 
tion will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3880;  Dec.  Dig.  f§83.*] 

4.  Mortgages  (|  97*)—  Obligations— Equi- 
table Relief. 

While  onerous  conditions  imposed  In  deeds 
of  trust  securing  debts  will  be  upheld  in  the 
absence  of  fraud  or  imposition,  yet  equity  will 
take  a  broad  view  of  the  obligations  of  a  mort- 
gagor and  lean  against  harsh  remedies  invok- 
ed against  him,  and  is  Inclined  to  protect  him 
so  long  as  it  can  justly  do  so  without  impair- 
ing the  obligation  of  his  contract 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  208;  Dec.  Dig.  5  97.*] 

5.  Mortgages  (S  369*)  —  Sales  —  Setting 
Aside— Right  of  Mortgagor. 

The  court  Betting  aside  a  sale  under  a  deed 
of  trust  securing  a  debt  payable  in  monthly 
installments,  because  of  fraud  of  the  trustee 
holding  the  legal  title  to  the  indebtedness,  should 
provide  that,  on  the  payment  of  past-due  in- 
stallments within  a  reasonable  time,  the  trus- 
tee cannot  foreclose  so  long  as  the  debtor  there- 
after pays  tbe  installments  as  they  mature. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1099;  Dec.  Dig.  I  369.*] 

6.  Mortgages  (8  369*)— Sales—  Suits  to  set 
Aside— Pasties. 

Where,  in  a  suit  to  set  aside  a  sale  under 
a  deed  of  trust  executed  to  a  firm  whose  assets 
were  later  transferred  to  the  trustee  in  the 
deed,  the  court  reversed  the  judgment  setting 
aside  the  sale  on  conditions  and  remanded  the 
cause  with  directions,  it  was  proper  to  permit 
the  receiver  of  the  firm  to  be  made  a  party  to 
protect  the  firm  assets. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1096;  Dec.  Dig.  §  369.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  TeaBdale,  Judge. 

Action  by  J.  W.  Duncan  against  the  Home 
Co-operative  Company  and  others.  From  a 
judgment  granting  Insufficient  relief,  plain- 
tiff appeals.   Reversed  and  remanded. 

J.  W.  Duncan,  James  P.  Gllmore,  and  G. 
W.  Stubbs,  for  appellant 

GANTT,  P.  J.  This  Is  a  suit  brought  by 
tbe  plaintiff  against  the  defendants  in  tbe 
court  below  for  tbe  purpose  of  setting  aside 
a  trustee's  sale,  and  to  have  tbe  deed  of  trust 
declared  null  and  void,  and  for  such  other 
relief  as  equity  might  require.  Tbe  situa- 
tion grew  out  of  three  contracts  originally 
between  John  W.  P.  Allin  and  the  Home 
Co-operative  Company,  a  copartnership  or- 
ganized by  certain  parties  of  Kansas  City, 
Mo.,  for  tbe  purpose  of  securing  homes  for 
its  various  contract  holders.  The  Home 
Co-operative  Company  was  a  copartnership, 
created  by  articles  of  agreement  on  May  9, 
1901.  The  articles  of  copartnership  provid- 
ed that  the  chief  place  of  business  should  be 
Kansas  City,  Mo.,  but  that  branch  and  local 
offices  might  be  had  at  any  place  that  would 
facilitate  the  business  of  tbe  company,  and 


contracts  made  with  persons  anywhere  in 
the  United  States.  There  were  provisions  In 
tbe  articles  of  copartnership  whereby  a  part- 
ner might  retire  and  new  members  be  sub- 
stituted for  others.  It  was,  however,  agreed 
in  the  articles  of  copartnership  that  any 
new  member  admitted  to  the  partnership 
should  agree  and  bind  himself  to  become  lia- 
ble for  all  obligations  of  the  company,  the 
same  as  though  he  had  been  a  member  from 
the  beginning,  and  any  one  who  became  a 
member  by  purchasing  the  interest  of  any 
member  should  likewise  bind  himself  to  and 
for  all  obligations  of  the  company  at  the 
time  of  becoming  a  member  of  the  company. 
It  was  also  provided  in  the  articles  that 
seven  members  should  constitute  a  quorum 
for  tbe  transaction  of  business.  Tbe  scheme 
of  business  contemplated  that  persons  could 
purchase  contracts  from  the  Home  Co-oper- 
ative Company,  and,  by  the  payments  there- 
in provided  for,  become  entitled,  upon  what 
is  designated  as  the  maturity  of  the  contract, 
to  have,  a  home  purchased  for  him  by  the 
company.  Tbe  contract  holder  was  to  pay  a 
certain  amount  in  proportion  to  the  number 
of  contracts  he  had.  The  character  of  the 
contract  is  fully  set  forth  in  the  record. 

In  May,  1901,  John  W.  P.  Allln  took  three 
of  these  contracts  from  the  Home  Co-oper- 
ative Company,  numbered  10,  11,  and  12. 
These  contracts  were  between  the  Home  Co- 
operative Company  and  John  W.  P.  Allln, 
and  with  all  other  parties  who  made  like 
contracts  of  co-operation  with  the  parties. 
The  scope  of  the  contract,  therefore,  was 
such  that  it  was  not  only  between  the  Home 
Co-operative  Company  and  the  party  to  the 
particular  contract,  but  was  likewise  with 
all  other  parties  holding  similar  contracts. 
The  contract  further  provided  that  whenever 
there  should  be  accumulated  $50  from  the 
payment  of  the  sums  of  $1  on  the  contract, 
and  like  contracts  made  subsequent  there- 
to, the  particular  contract  having  the  lowest 
number  should  be  deemed  to  have  matured, 
and  tbe  owner  of  the  contract  should  be  en- 
titled to  an  installment  sum  of  $50,  to  be  ap- 
plied upon  a  home  for  such  contract  holder 
until  the  sum  of  $1,000  should  be  paid.  The 
contracts  further  provided  that  they  might 
be  assigned  In  writing,  and  also  that  If  the 
party  to  the  contract,  or  his  assignee,  was 
unable  to  pay  by  reason  of  loss  of  employ- 
ment, a  forfeiture  should  not  be  declared 
before  the  time  after  his  last  payment  equal 
to  the  time  of  payments  already  made  on  the 
advancements.  Allin's  contracts  matured 
some  time  in  December,  1902.  The  property 
in  question  was  purchased  on  his  behalf. 
A  purchase  contract  was  issued  to  him,  and, 
prior  to  the  time  of  the  execution  of  the  trust 
deed  involved  in  this  suit,  the  contract  took 
the  place  of  a  deed  of  trust  and  was  held  In 
escrow.  On  April  10,  1903,  Allln  made,  ex- 
ecuted, and  delivered  a  deed  of  trust  convey- 
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inbefore  referred  to  a  part  thereof,  and 
provided  for  a  monthly  Installment  payment 
of  $16.05  on  or  before  the  10th  day  of  each 
month  until  paid.  The  deed  of  trust  also 
provided  that  in  case  of  death,  inability,  re- 
fusal to  act,  or  absence  from  Jackson  county, 
Mo.,  of  the  trustee,  W.  B.  Sullivan,  then  the 
sheriff  of  Jackson  county,  Mo.,  should  be- 
come his  successor. 

The  deed  of  trust  contains  the  provision 
that,  If  the  grantor  should  be  unable  to  pay 
his  monthly  installments  by  loss  of  employ- 
ment, a  forfeiture  of  the  agreement  should 
not  be  declared  before  the  time  after  the  last 
payment  equal  to  the  time  of  payments  paid 
on  the  obligation  secured  thereby.  It  ap- 
pears from  the  record  that,  prior  to  the  time 
of  the  execution  of  the  deed  of  trust  Involved 
In  this  suit,  the  original  constituency  of  the 
Home  Co-operative  Company  sold  out  to  the 
said  W.  B.  Sullivan  and  two  other  parties 
from  St.  Louis.  The  deed  of  trust  contained 
a  provision  that  If  Allln  failed  to  pay  the  In- 
stallments for  30  days  after  one  became  due, 
then  all  other  payments,  at  the  option  of 
the  holder  of  the  note  and  deed  of  trust, 
should  become  due  and  payable  and  be  for- 
feited, and  the  lot  sold  by  the  trustee,  or,  In 
his  absence,  by  the  sheriff. 

It  further  appears  from  the  record,  how- 
ever, as  testified  to  by  Sullivan  himself  in 
a  deposition  which  was  Introduced  at  the 
trial  of  the  case,  that  Sullivan  became,  or 
attempted  to  become,  the  absolute  owner  of 
the  business  of  the  Home  Co-operative  Com- 
pany in  January,  1003. 

After  this  purchase  of  property  by  Sulli- 
van, the  deed  of  trust  involved  In  this  case 
was  given,  making  Sullivan  the  trustee. 

On  June  22,  1903,  the  plaintiff  in  this  suit, 
John  W.  Duncan,  purchased  this  lot  from 
Allln  by  a  general  warranty  deed,  subject  to 
the  deed  of  trust,  which  Duncan  assumed 
and  agreed  to  pay.  The  deed  of  trust  as 
made  by  Allin  was  to  secure  the  payment 
of  $3,200,  less  $315  then  to  the  credit,  of 
Allln  as  payments  on  the  property.  It  also 
appears  that  In  June,  1903,  the  plaintiff, 
Duncan,  paid  upon  the  Indebtedness  the  fur- 
ther sum  of  $200,  and  thereafter,  in  July, 
1904,  the  further  sum  of  $32.10. 

For  a  time  after  Sullivan  purchased  the 
property  be  maintained  an  office  in  Kansas 
City  as  originally  contemplated  by  the  ar- 
ticles of  copartnership  of  the  Home  Co-oper- 
ative Company.  Subsequent  to  the  payment 
made  by  Duncan  in  July,  1904,  and  prior 
to  default  in  the  installment  payments,  Sulli- 
van discontinued  any  office  of  the  Home  Co- 
operative Company  or  himself  in  Kansas 
City,  Mo.  Prior  to  the  time  of  discontinu- 
ing the  office  in  Kansas  City,  there  was  some 
evidence  that  the  Home  Co-operative  Com- 


examination  of  abstracts  with  a  view  to 
a  possible  foreclosure  of  the  deed,  as  the 
plaintiff  at  that  time  desired  to  sell  the 
property,  and  could  not  obtain  the  consent 
of  bis  wife  to  join  in  the  deed  conveying  the 
equity,  and  had  been  advised  by  an  attor- 
ney that  this  method  might  be  followed. 
This  plan  was  abandoned.  It  also  appears 
that  the  plaintiff  sought  on  one  or  two  oc- 
casions to  ascertain  when  Sullivan  would  be 
In  town.  The  record  shows  that  Sullivan 
did  not  leave  any  directions  as  to  how  he 
could  be  reached,  or  as  to  how  payments 
could  be  made,  but  no  effort  was  made  by 
plaintiff  to  make  said  payments  or  to  find 
Sullivan's  address.  Sullivan  made  arrange- 
ments with  Mr.  Steele  to  publish  the  notice 
of  sale,  and  the  record  shows  that,  while  the 
publication  was  running,  the  plaintiff  had 
some  conversation  with  Steele  with  refer- 
ence to  the  property  and  with  reference  to 
Sullivan's  coming  to  Kansas  City,  but  noth- 
ing was  said  to  him  by  Steele  as  to  the  In- 
tended foreclosure. 

The  plaintiff  testified  he  had  made  ar- 
rangements by  which  a  sale  of  the  property 
could  be  consummated,  and  visited  Mr.  Steele 
with  reference  to  the  same,  and  then  for  the 
first  time  learned  that  the  property  had  been 
published  and  sold.  The  property  was  sold 
as  a  matter  of  form  to  Raymond  Plcquet, 
who  was  not  present,  and  was  evidently  act- 
ing on  behalf  of  Sullivan,  as  found  by  the 
court.  Prior  to  the  sale,  the  plaintiff  on 
about  November  1,  1904,  saw  Mr.  Steele  and 
inquired  when  Mr.  Sullivan  would  be  in 
Kansas  City.  According  to  plaintiff,  this  was 
at  the  time  when  the  notice  was  running,  and 
Mr.  Steele  did  not  advise  plaintiff  of  the 
fact,  though  tbe  property  was  advertised ; 
but  Steele  denied  that  such  was  the  fact. 
The  evidence  tended  to  show  that  the  plain- 
tiff was  never  advised  where  payments  could 
be  made  to  Sullivan  after  the  offices  were 
discontinued  at  Kansas  City,  Mo.,  but,  on 
the  other  hand,  be  wrote  Sullivan  and  made 
no  effort  to  pay  the  defaulted  Installments. 
Plaintiff,  after  discovering  the  sale,  prompt- 
ly brought  the  suit  at  bar  to  set  the  same 
aside,  charging,  among  other  things,  con- 
spiracy between  Sullivan  and  Plcquet  to 
cheat  and  defraud  the  plaintiff  out  of  his 
rights  in  the  property;  that  no  forfeiture 
had  been  made,  and  that  they  well  knew 
that  there  was  no  forfeiture;  that  the 
Home  Co-operative  Company  was  a  fraudu- 
lent concern,  and  was  denied  the  use  of  the 
malls,  and  that  the  plaintiff  could  not  pay 
at  St  Louis,  even  If  he  had  been  required 
to  do  so  by  the  terms  of  the  contract;  that 
Plcquet  was  not  an  innocent  purchaser  of 
said  property,  but  purchased  it  really  for 
W.  B.  Sullivan  himself;  that  Sullivan  was 


The  petition  asked  in  the  prayer  that  the 
aale  be  set  aside,  and  that  the  trust  deed  be 
canceled,  and  for  such  further  relief  as  jus- 
tice and  equity  might  require.  The  answer 
of  W.  B.  Sullivan,  also  designated  as  the 
answer  of  the  Home  Co-operative  Company, 
denied  each  and  every  allegation  set  out  in 
plaintiff's  petition,  except  as  herein  admit- 
ted. It  theu  admits  that  Allln  was  the  own- 
er of  the  three  separate  contracts  entered 
Into  by  and  between  Allln  and  the  Home 
Co-operative  Company ;  admitted  that  Allln 
was  the  owner  of  the  property  as  set  out  in 
plaintiff's  petition,  the  entire  purchase  price 
of  which  was  paid  by  defendant  company, 
and  that  Allln  gave  the  deed  of  trust  involv- 
ed to  secure  the  balance  due  from  said  Allln; 
and  by  reason  of  default  in  all  monthly  pay- 
ments since  July,  1901.  the  trustee  did  on  the 
23d .  of  November,  1904,  sell  the  property, 
averring  that  the  sale  was  made  at  public 
vendue  to  the  highest  bidder,  and  in  strict 
compliance  with  the  statutes  of  Missouri; 
and  prayed  to  be  dismissed. 

The  main  contest  was  between  plaintiff 
and  Sullivan,  as  Plcquet  was  a  mere  figure- 
head In  the  whole  transaction. 

The  evidence  showed,  and  the  court  so 
found,  that  Allln  bad  paid  on  the  amount  of 
the  Indebtedness  $315,  and  that  the  plaintiff 
bad  paid  $232.10.  The  Indebtedness  bore  no 
interest  The  evidence  tended  to  show  that 
the  property  was  worth  $4,000  or  more,  and 
the  court  found  it  to  be  worth  $4,000.  At  the 
sale  the  property  was  struck  off  for  $1,005. 

The  court,  after  finding  the  ownership  of 
the  property  In  Allln  and  Duncan,  as  here- 
in briefly  stated,  and  the  amounts  paid  by 
Allln  and  Duncan,  also  made  a  finding  in  its 
decree  that  the  monthly  payments  falling 
due  on  August  10,  1904.  and  thereafter,  were 
not  paid  upon  the  said  Indebtedness,  and 
thereby  a  default  occurred  as  found  In  Its 
decree.  The  court  also  found  that,  prior  to 
the  sale  of  said  real  estate  by  said  W.  B.  Sulli- 
van as  truBtee,  said  Sullivan  was  the  owner, 
or  one  of  the  owners,  of  the  property  of  the 
Home  Co-operative  Company,  and  as  such 
was  the  beneficiary  thereon,  and  that  said 
real  estate  was  in  fact  purchased  by  and  for 
the  benefit  and  to  the  use  of  said  VV.  B.  Sul- 
livan, and  the  name  of  said  Raymond  Plcquet 
was  used  solely  and  only  for  the  purpose 
of  giving  color  or  right  and  authority  for  the 
sale  and  conveyance  so  made.  The  court  in 
Its  decree  set  aside  the  sale  as  fraudulent, 
and  then  further  decreed  that  the  plaintiff  be 
permitted  to  redeem  the  premises  above  de- 
scribed from  the  lien  of  the  deed  of  trust 
by  paying  to  said  W.  B.  Sullivan  within 
60  days  from  and  after  the  date  of  the  decree 
the  sum  of  $2,637.90.  and  that  if  that  sum 
should  not  be  paid  within  the  time  the  prop- 
erty should  be  sold  by  the  sheriff  of  Jack- 
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decree,  filed  a  motion  for  a  new  trial,  as 
did  also  the  defendant;  but  the  latter  was 
withdrawn.  The  court  overruled  the  mo- 
tion for  new  trial,  and  the  plaintiff  brings 
the  suit  here  by  appeal. 

1.  No  appeal  was  taken  by  defendants 
from  the  decree  of  the  circuit  court  setting 
aside  the  Bale  and  deed  made  by  defendant 
Sullivan  to  Plcquet,  and  to  that  extent  the 
decree  must  stand.  It  Is  obvious,  we  think, 
that  the  circuit  court  set  aside  the  sale  and 
deed  on  the  ground  that  Sullivan,  the  trus- 
tee, was  a  member  of  the  copartnership  to 
which  Allin's  debt  was  originally  made, 
which  plaintiff  assumed,  and  made  the  sale 
to  himself  secretly,  though  using  Plcqnet's 
name  as  purchaser  and  grantee  in  the  deed. 
It  Is  absolutely  certain  that  Plcquet  was  not 
present  when  the  sale  was  made,  and  knew 
nothing  of  It,  and  did  not  pay  any  part  of 
the  bid.  Sullivan  merely  took  this  method 
of  having  the  title  eventually  conveyed  to 
himself,  and  the  court  properly  held  the  sale 
was  fraudulent. 

But  plalutlff  was  not  satisfied  with  the 
decree,  and  insists  that  the  circuit  court 
should  have  canceled  the  deed  of  trust  alto- 
gether, or  decreed  that  no  foreclosure  could 
be  enforced  so  long  as  Sullivan  was  the  trus- 
tee and  owner  of  the  indebtedness.  By  ref- 
ence  to  the  statement  and  testimony,  no 
doubt  can  be  entertained  that  the  copartner- 
ship known  as  the  "Home  Co-operative  Com- 
pany" furnished  the  money  and  purchased 
the  real  estate  covered  by  the  deed  of  trust, 
and  conveyed  or  caused  the  same  to  be  con- 
veyed to  Allln,  and  that  Allln  owed  the  firm 
this  debt  for  the  purchase  money,  and  that 
Allln  sold  the  lot  to  plaintiff,  and  plaintiff 
assumed  and  agreed  to  pay  this  debt.  What- 
ever Sullivan's  relation  to  the  Home  Co-op- 
erative Company  as  between  himself  and  Its 
contract  holders,  it  affords  no  ground  for 
plaintiff's  effort  to  repudiate  his  debt  and 
appropriate  this  property  free  of  the  claims 
of  Sullivan  or  the  creditors  of  the  Home  Co- 
o]>eratlve  Company.  It  Is  no  less  plaintiffs 
debt  because  Sullivan  may  be  and  had  been 
decreed  simply  the  agent  or  trustee  of  the 
fund  for  the  benefit  of  the  creditors  and  con- 
tract holders  of  the  Home  Co-operative  Com- 
pany ;  on  the  contrary.  It  furnishes  a  strong- 
er reason  why  this  asset  of  the  company 
should  be  preserved.  No  fraud  was  perpe- 
trated on  plaintiff.  He  bought  the  lot,  ob- 
tained his  title,  and  undertook  and  agreed  to 
pay  this  Incumbrance.  He  had  not  paid  his 
Installments,  and  the  holder  of  the  debt  was 
entitled  to  have  It  foreclosed.  At  that  time 
Sullivan  appears  to  have  held  the  legal  title 
to  the  Indebtedness,  and  while,  as  the  circuit 
court  properly  found,  his  sale  was  Irregular 
and  set  aside,  there  was  absolutely  no  pre- 
tense that  plaintiff  did  not  owe  the  balance 
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of  the  mortgage  debt,  or  that  he  complied 
with  his  obligation  either  legally  or  equita- 
bly. He  came  Into  court  and  asked  to  be 
allowed  to  redeem,  and  the  circuit  court  gave 
him  relief  by  decreeing  that  the  sale  and 
deed  made  by  Sullivan  be  set  aside  and  an- 
nulled on  condition  that  plaintiff  pay  the 
balance  of  said  debt  to  Sullivan  in  60  days, 
and,  if  plaintiff  should  not  pay  the  same 
at  that  time,  then  the  premises  should  be 
sold  by  the  sheriff  after  due  and  legal  no- 
tice, and  out  of  the  proceeds  the  sheriff 
should  first  pay  the  costs  of  this  cause  and 
the  sale,  and,  next,  the  debt  to  Sullivan, 
and  the  remainder  to  plaintiff.  That  the 
decree  was  just  and  equitable  In  so  far  as 
It  imposed  as  the  price  of  the  redemption  the 
payment  of  the  balance  of  the  debt  due  by 
plaintiff,  it  seems  to  us  there  can  be  no  two 
opinions  among  honest  men.  The  only  ques- 
tions which  can  arise  are  those  raised  by 
counsel  for  plaintiff,  that  the  court  should 
bave  allowed  a  longer  time  to  redeem,  and 
that  the  court  should  not  have  required  the 
payment  of  the  whole  balance,  but  the  sum 
of  the  Installments  past  due  at  the  date  of 
the  decree. 

As  to  the  time  for  redemption,  it  was  said 
by  Judge  Sherwood  in  Stephenson  v.  Kll- 
pa trick,  166  Mo,  lot  clt  270,  65  S.  W.  774: 
"It  ia  not  Improper  to  add  that  courts  of 
equity  usually  give  six  months  in  which  to 
redeem,  and  that  it  is  not  customary  to  give 
so  short  a  time  as  thirty  days  in  which  to 
redeem."  This  Is  far  from  holding  that  In 
every  case,  Irrespective  of  conditions,  a  court 
of  equity  must  give  at  least  six  months  in 
which  to  redeem.  In  our  opinion,  there  Is 
no  such  fixed  time,  but  It  must  be  left  to  the 
wise  discretion  of  the  chancellor  who  tries 
the  case,  and,  unless  that  discretion  is  abus- 
ed, it  will  furnish  no  ground  for  a  reversal 
of  the  Judgment 

The  failure  to  give  more  than  60  days  was 
not  urged  as  a  ground  for  new  trial.  The 
case  was  not  tried  on  that  theory,  and  the 
judgment  should  not  be  disturbed  on  that 
ground. 

2.  We  are  thus  brought  to  the  further  con- 
tention that  the  court  should  have  only  re- 
quired plaintiff  to  pay  the  amount  of  the 
past-due  monthly  payments  falling  due  on 
August  10,  1004,  and  each  month  thereafter 
until  the  rendition  of  the  decree.  In  sup- 
port of  this  contention,  we  are  cited  to  Whel- 
an  v.  Rellly  et  al.,  61  Mo.  666,  and  Philips  v. 
Bailey,  82  Mo.  639.  In  the  first  of  these 
cases,  it  was  held  by  the  court  that  where 
by  the  terms  of  a  deed  of  trust,  on  failure  to 
pay  the  interest  notes  as  they  matured,  the 
whole  amount  of  principal  and  interest  forth- 
with became  due  and  the  trustee  was  empow- 
ered to  sell,  and  for  default  In  payment  of 
a  portion  of  the  interest  notes  he  proceeds 
to  sell,  the  debtor  may,  on  proof  of  tender 
to  the  trustee  before  sale  of  the  amount  then 
due.  together  with  costs  accrued,  have  the 
tale  set  aside  in  equity,  and  the  refusal  of  the 

120  S.W.-47 


trustee  to  receive  the  money  may  amount 
to  oppressive  conduct  which  will  authorize  a 
decree  for  that  reason  alone,  regardless  of  tne 
question  of  tender,  on  payment  of  the  notes 
matured  at  the  date  of  the  decree  and  proper 
costs.  In  Philips  v.  Bailey,  82  Mo.  630,  the 
debtor  tendered  the  trustee  on  the  day  of  the 
sale,  and  before  the  sale,  the  Interest  due  and 
the  costs  and  expenses  of  advertisement  and 
the  commission,  all  that  was  claimed  except 
the  principal  of  the  debt  and  attorney's  fee 
provided  for  in  the  deed  of  trust  Upon  this 
showing,  the  sale  was  set  aside,  this  court 
citing  and  approving  Whelan  v.  Rellly  et  al., 
supra. 

In  each  of  those  cases  the  tender  of  the  in- 
terest due  and  the  costs  accrued  were  held 
to  be  the  essence  of  the  equity  for  setting 
aside  the  sale.  In  this  case  no  tender  was 
made  before  the  sale,  but  the  plaintiffs  evi- 
dence tended  to  prove  he  was  entirely  ignor- 
ant of  any  intention  to  sell  at  that  time ;  that 
he  had  never  seen  the  advertisement  of 
the  sale,  and  consequently  he  had  no  oppor- 
tunity to  make  the  tender  of  the  accrued  in- 
stallments; and  for  aught  we  know  this  may 
have  been  one  of  the  grounds  upon  which 
the  circuit  court  set  aside  the  sale. 

In  his  bill  to  redeem,  the  plaintiff  alleges 
that  "ever  since  he  has  had  knowledge  of 
the  sale  of  said  real  estate  by  defendant 
Sullivan,  as  aforesaid,  plaintiff  has  been 
willing  and  ready  and  hereby  offers  to  pay 
upon  the  debt  secured  by  said  deed  of  trust 
whatever  amount  was  or  Is  due  thereon  un- 
der the  terms  of  said  contract  and  plaintiff 
now  here  offers  to  pay  thereon  whatever 
amount  this  court  shall  find  to  be  due  and 
direct  to  be  paid  thereon,  and  asks,  if  any 
amount  shall  be  found  due  upon  said  debt 
secured  by  said  deed  of  trust,  that  he  may  be 
permitted  to  redeem  Bald  real  estate  from 
said  sale."  While  It  Is  competent  for  parties 
to  make  their  own  contracts,  and  while,  not- 
withstanding the  onerous  conditions  which 
those  who  loan  money  sometimes  impose, 
they  will  be  upheld  where  there  is  no  fraud 
or  imposition  practiced,  yet  courts  of  equity 
have  ever  taken  a  broad  and  humane  view 
of  the  obligations  of  a  mortgagor,  and  have 
leaned  against  the  harsh  remedies  which  are 
often  invoked  against  him,  and  are  Inclined 
to  protect  him  so  long  as  they  can  justly 
do  so  without  Impairing  the  obligation  of 
his  contract  with  the  mortgagee.  According 
to  the  strict  letter  of  the  deed  of  trust,  plain- 
tiff has  forfeited  his  right  to  pay  the  balance 
of  the  debt  In  Installments,  but  the  fraudu- 
lent conduct  of  Sullivan  entitled  him  to  bave 
the  sale  set  aside.  When  the  court  decreed 
the  sale  was  fraudulent  and  should  be  set 
aside,  then  it  seems  to  us  that  every  demand 
of  justice  and  equity  would  have  been  satis- 
fled  by  the  further  decree  that  the  past-due 
installments  should,  within  a  reasonable  time 
fixed  by  the  court  be  paid,  and.  If  so,  then 
Sullivan  could  not  foreclose  the  deed  of  trust! 
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so  long  as  plaintiff  should  thereafter  meet 
and  pay  the  Installments  as  they  fall  due. 

This  view  of  the  equities  of  the  case  was 
urged  upon  the  circuit  court  in  the  petition, 
and  was  renewed  in  the  motion  for  a  rehear- 
ing, and,  in  our  opinion,  the  court  erred  In 
denying  this  prayer  of  the  petition,  and  its 
decree  should  be  modified  to  that  extent 

Before  this  cause  was  tried  In  the  circuit 
court,  it  appears  from  the  intervening  peti- 
tion of  Louis  Schubert,  a  creditor  and  con- 
tract holder  of  said  Home  Co-operative  Com- 
pany, that  on  the  3d  day  of  July,  1905,  one 
Herman  H.  Wehrs,  also  a  contract  holder, 
filed  his  petition  In  the  circuit  court  of  St 
Louis  county,  in  the  nature  of  a  general  cred- 
itors' bill,  In  behalf  of  himself  and  all  other 
creditors  and  contract  holders,  against  said 
company  and  William  B.  Sullivan,  for  the 
purpose  of  winding  up  said  company  and  hav- 
ing its  assets  declared  a  trust  fund  for  its 
contract  holders  and  creditors,  and  on  said 
date  an  interlocutory  decree  was  made  and 
entered  in  accordance  with  the  prayer  of  the 
petition,  and  Francis  Tillman  was  appointed 
receiver  of  all  the  assets  and  property  of 
said  company,  wheresoever  situated,  and  said 
Sullivan,  his  agents  and  servants,  and  the 
agents  and  servants  of  said  company,  were 
ordered  to  make  all  necessary  assignments 
and  transfers  of  all  said  assets  to  said  Till- 
man as  receiver ;  and  afterwards,  on  October 
3,  1905,  a  final  decree  was  entered  in  the 
said  cause  confirming  said  receivership  in  all 
respects;  that  afterwards  said  Tillman  was 
removed,  and  William  Watkins  was  appoint- 
ed receiver  in  his  stead;  that  Sullivan  ap- 
pealed from  the  order  removing  Tillman,  and 
this  court  affirmed  the  Judgment  of  the  cir- 
cuit court  removing  Tillman  and  appointing 
Watkins;  and  this  court  Is  now  asked  to 
permit  said  Watkins  to  intervene  in  this 
cause,  for  the  purpose  of  protecting  the  as- 
sets of  said  company,  and,  being  now  fully 
advised,  It  is  ordered  that  said  William 
Watkins  be  and  he  is  hereby  made  a  party 
to  this  suit  and  permitted  to  represent  the 
rights  of  the  said  company  In  this  suit  which 
have  heretofore  been  represented  by  said 
Sullivan,  and  he  Is  substituted  as  receiver  of 
said  company  to  all  the  rights  of  said  Home 
Co-operative  Company  and  said  William  B. 
Sullivan  herein,  and  empowered  to  collect 
and  receive  any  and  all  moneys  and  property 
due  said  company  from  plaintiff  by  virtue 
of  said  deed  of  trust,  and  to  take  all  proper 
steps  to  collect  the  same. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to 
the  circuit  court  to  modify  Its  decree  by  tak- 
ing an  account  of  all  the  installments  due 
from  plaintiff  on  said  debt  up  to  the  time  of 
taking  said  account  and  then  decree  that 
if  plaintiff  shall  by  a  day  and  time  fixed  by 
the  court,  not  less  than  60  days,  pay  said  de- 


linquent Installments  to  said  receiver,  Wat- 
kins, the  said  deed  of  trust  shall  not  be  fore- 
closed so  long  as  plaintiff  shall  thereafter 
comply  with  the  terms  of  said  deed  of  trust 
and  pay  the  said  installments  as  they  fall 
due;  but  if  plaintiff  shall  fail  and  neglect 
or  refuse  to  pay  said  installments  from  time 
to  time  as  they  shall  become  due  and  payable, 
then  the  said  receiver  may  request  and  re- 
quire the  sheriff  of  Jackson  county  to  sell 
said  lot  and  real  estate  at  public  vendue  as 
provided  In  said  deed  of  trust  and  out  of  the 
proceeds  satisfy  first  the  costs  of  said  sale, 
and  next  the  balance  of  said  mortgage  debt 
and  then  pay  the  balance  to  plaintiff. 

BURGESS  and  FOX,  JJ.,  concur. 


VAN  NATTA  et  al.  v.  HARROUN  REAL 

ESTATE  CO.  et  aL 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Appeal  and  Ebhob  (§  907*)  —  Presump- 
tions—Return  of  Whjt. 

In  the  absence  of  anything  in  the  record 
on  appeal  to  show  when  a  writ  was  in  fact  re- 
turned to  the  clerk's  office  from  which  it  was 
issued,  it  will  be  presumed  that  the  sheriff  did 
his  duty  and  made  return  at  the  proper  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  907.*] 

2.  Process  (5  98*)— Obdeb  of  Publication— 
Invalidity. 

Rev.  St.  1899,  i  575  (Ann.  St.  1906,  p. 
601),  provides  that  on  an  allegation  in  the  peti- 
tion of  the  nonresidence  of  defendants,  or  the 
filing  of  an  affidavit  of  their  nonresidence,  in  the 
court  in  which  suit  is  brought,  or  in  vacation 
the  clerk  thereof  shall  make  an  order  direct- 
ed to  them  notifying  them  of  the.  commence- 
ment of  the  suit,  etc.  Section  577  (page  604)  pro- 
vides that  when,  in  a  case  contained  in  section 
575,  summons  shall  be  issued  against  any  de- 
fendant and  the  sheriff  shall  make  a  return  of 
not  found,  the  court,  being  first  satisfied  that 
process  cannot  be  served,  shall  make  an  order 
as  is  required  in  such  section.  Held,  that  .after 
a  non  est  return  an  order  of  publication  made 
by  the  clerk  in  vacation,  reciting  the  nonresi- 
dence of  »  defendant,  and  that  the  clerk  was 
satisfied  and  found  that  process  could  not  be 
served  on  him,  was  unauthorized  and  void. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  {  98.*] 

3.  Pbocess  (J  98*)— Obdeb  of  Publication- 
Invalidity. 

An  order  of  publication  is  void  when  it 
fails  to  properly  style  the  case  by  naming  only 
the  defendant  not  personally  served  and  omit- 
ting the  resident  defendant. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  §  123;  Dec.  Dig.  §  98.*] 

4.  Pbocess  (§  4*)— Necessity  to  Confeb  Ju- 
bisdiction. 

An  order  of  publication  against  a  nonresi- 
dent defendant  being  void,  ana  there  being  no 

Sersonal  service  on  such  defendant,  the  court 
as  no  jurisdiction  as  to  him. 
[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  {  4;  Dec.  Dig.  |  4.*] 

5.  Pbocess  (§  96*)— Affidavit  fob  Publica- 
tion—Requisites. 

An  application  for  publication  against  a 
nonresident  defendant  need  not  .in  addition  to 
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stating  that  he  is  a  nonresident,  state  that  the 
ordinary  process  of  law  could  not  be  served  on 
him  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  if  106-120;  Dec.  Dig.  I  96.*] 
6.  Partnership  (if  204,  212*)  —  Actions  — 

Pleading  and  Pbocess. 

If  a  defendant  company  is  a  corporation, 
it  should  be  sned  as  such;  but  if  it  is  a  part- 
nership firm,  the  names  of  the  persons  compos- 
ing it  should  be  set  out,  and  each  individual 
member  served  with  process  in  the  manner  pro- 
vided by  Rev.  St.  1899.  f  S70  (Ann.  St  1906, 
p.  597). 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  377,  405 ;  Dec  Dig.  H  204,  212.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; John  T.  Moore,  Judge. 

Suit  by  B.  H.  Van  Natta  and  another 
against  the  Harroun  Real  Estate  Company 
and  another.  From  a  judgment  for  plaintiffs, 
defendants  appeal.  Reversed. 

Burkhead  &  Clarke,  for  appellants. 

BUROESS,  J.  This  suit,  Instituted  under 
section  650,  Rev.  St  1899,  is  for  the  purpose 
of  quieting  title  to  a  tract  of  land  described 
as  the  southeast  quarter  of  section  15,  town- 
ship 27,  range  11,  In  Douglas  county,  Mo. 

The  petition  is  in  the  ordinary  language, 
and  was  filed  June  8, 1905.  Summons  was  is- 
sued to  the  sheriff  of  Buchanan  county,  Mo., 
against  the  defendants,  and  was  returned  by 
Bald  sheriff,  with  the  following  indorsement 
and  return  thereon:  "Executed  the  within 
writ  in  the  county  of  Buchanan  and  state  of 
Missouri,  on  the  24th  day  of  June,  1905,  by 
delivering  a  true  copy  of  said  writ,  with  a 
petition  annexed,  to  W.  H.  Harroun,  presi- 
dent of  the  Harroun  Real  Estate  Company, 
and  after  a  diligent  search  failed  to  find  W. 
A.  Moses  in  my  county."  Thereafter,  on  the 
18th  day  of  July,  1905,  plaintiffs,  by  their 
attorney,  filed  with  the  clerk  of  said  court  in 
vacation  an  affidavit,  in  which  the  affiant 
says  "that  W.  A.  Moses  is  a  nonresident  of 
the  state  of  Missouri,  and,  as  he  is  informed 
and  believes,  resides  in  the  state  of  Colorado, 
and  that  the  ordinary  process  of  law  cannot 
be  served  upon  the  said  W.  A  Moses." 

Upon  this  affidavit,  the  clerk,  in  vacation, 
Issued  an  order  of  publication  which  styles 
the  case  at  bar  as  "E.  H.  Van  Natta  and  Lew- 
is M.  Pratt,  Plaintiffs,  against  W.  A.  Moses, 
Defendant"  Among  other  things,  said  or- 
der of  publication  contained  the  following: 
"That  said  defendant  Is  a  nonresident  of  the 
state  of  Missouri,  residing  outside  of  the 
state  of  Missouri ;  and  said  clerk  being,  from 
said  petition,  process,  and  return  herein,  and 
otherwise,  duly  satisfied,  and  thereupon  du- 
ly finding,  that  process  herein  cannot  be 
served  on  said  defendant  W.  A.  Moses,  It  is 
therefore  ordered  by  said  clerk  that  said  de- 
fendant W.  A.  Moses,  be  notified  by  publica- 
tion that  plaintiff  by  petition  herein  filed  of 
date  June  8,  1905,  has  commenced  against 
said  defendant  an  action  at  law,  and  the  im- 


mediate object  and  general  nature  of  which 
is,"  etc. 

On  the  27th  day  of  September,  1905,  the 
defendants  filed  the  following  motion :  "Come 
the  defendants,  by  their  attorneys,  and  ap- 
pearing for  the  purpose  of  this  motion  alone, 
and  as  friend  of  the  court,  move  the  court  to 
quash  the  service  in  this  case  for  the  fol- 
lowing reasons,  to  wit : 

"First  W.  A.  Moses  was  at  the  time  and 
long  before  the  commencement  of  this  suit 
and  still  is,  a  resident  of  Kansas  City,  Jack- 
son county,  Missouri,  and  has  not  been  serv- 
ed personally,  and  there  has  never  been  a 
finding  of  this  court  based  on  a  non  est  re- 
turn that  the  defendant  could  not  be  served 
in  this  state. 

"Second.  The  order  of  publication  is  not 
based  on  an  affidavit  filed  alleging  that  de- 
fendant Moses  Is  a  nonresident 

"Third.  Defendant  the  Harroun  Real  Es- 
tate Co.,  has  not  been  legally  served,  for  the 
reason  the  petition  falls  to  allege  that  de- 
fendant is  a  corporation  or  a  company,  and 
the  sheriff's  return  Is  upon  the  president  of 
defendant,  and  no  copy  of  the  petition  was 
served  upon  him.'* 

To  sustain  said  motion,  the  defendants  in- 
troduced witness  L.  O.  Hailey,  an  attorney 
at  law,  who  testified  that  he  was  acquainted 
with  W.  A.  Moses  In  a  business  way,  and  had 
correspondence  with  him  during  the  months 
of  May,  June,  and  July,  1905,  and  that  the 
letters  of  Mr.  Moses  were  all  dated  at  Kan- 
sas City,  Jackson  county,  Mo.  He  produced 
one  letter  addressed  to  him,  dated  "Kansas 
City,  Mo.,  Aug.  31,  1905,"  and  signed  by  W. 
A  Moses. 

Defendants  also  Introduced  In  evidence 
Record  Book  29,  of  the  office  of  the  recorder 
of  deeds  of  Douglas  county,  showing  the  rec- 
ord of  a  deed  from  Harroun  to  W.  A.  Moses, 
dated  April  6,  1904,  and  recorded  October 
22,  1904,  which  deed,  it  was  conceded,  show- 
ed that  the  residence  of  W.  A  Moses,  on 
April  6,  1904,  was  in  Jackson  county,  Mo. 

After  hearing  said  evidence,  the  court  over- 
ruled the  motion  to  quash  the  service,  the 
defendants  excepting.  The  defendants  de- 
clined to  further  appear  In  the  case,  where- 
upon the  court  rendered  judgment  In  favor 
of  the  plaintiffs,  and  divesting  the  defend- 
ants of  all  claims  to  or  Interest  In  said  land, 
from  which  judgment,  after  unsuccessful  mo- 
tions for  a  new  trial  and  In  arrest  of  judg- 
ment the  defendants  appealed. 

The  defendants  contend  that  the  court  err- 
ed in  overruling  their  motion  to  quash.  The 
first  ground  of  said  motion  is  that  "W.  A 
Moses  was  at  the  time  and  long  before  the 
commencement  of  this  suit  and  still  Is,  a 
resident  of  Kansas  City,  Jackson  county,  Mo., 
and  has  not  been  served  personally,  and  there 
has  never  been  a  finding  of  this  court  based 
on  a  non  est  return  that  the  defendant  could 
not  be  served  In  this  state."  The  record  dia- 
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closes  that,  upon  the  filing  of  the  petition, 
summons  was  Issued  to  the  sheriff  of  Buch- 
anan county,  Mo.,  against  the  defendants, 
which  was  returned  executed  on  the  24th  day 
of  June,  1905,  "by  delivering  a  true  copy  of 
said  writ,  with  a  petition  annexed,  to  W.  H. 
Harroun,  president  of  the  Harroun  Real  Es- 
tatevCompany,  and,  after  a  diligent  search, 
failed  to  find  W.  A.  Moses  In  my  county." 
[signed]  "J.  M.  Sampson,  sheriff  of  Buchanan 
county,  Missouri,  By  J.  H.  Martin,  Deputy." 
While  the  defendants  claim  that  the  return 
was  made  prematurely,  there  is  nothing  in 
the  return  nor  In  the  record  to  show  when 
the  writ  was  in  fact  returned  to  the  clerk's 
office  from  which  it  was  Issued,  in  the  ab- 
sence of  which  the  presumption  must  be  in- 
dulged that  the  sheriff  did  his  duty  as  an 
officer,  and  made  return  upon  the  first  day 
of  the  following  term  of  court,  which  was  on 
the  26th  day  of  June,  1905. 

It  is  insisted  by  the  defendants  that  the  or- 
der of  publication  issued  in  this  case  was  un- 
authorized, it  not  having  been  based  upon  a 
finding  of  the  court,  but  upon  a  finding  of 
the  clerk,  in  vacation.  Section  575,  Rev.  St 
1899  (Ann.  St  1906,  p.  601),  declares  that  in 
suits  of  the  kind  therein  mentioned,  "if  the 
plaintiff  or  other  person  for  him  shall  allege 
in  the  petition,  or  at  the  time  of  filing  same, 
or  at  any  time  thereafter  shall  file  an  affi- 
davit stating,  that  part  or  all  of  the  defend- 
ants are  nonresidents  of  the  state,  or  is  a 
corporation  of  another  state,  kingdom  or 
country,  and  cannot  be  served  in  this  state  in 
the  manner  prescribed  in  this  chapter,  or 
have  abandoned  or  absented  themselves  from 
their  usual  place  of  abode  in  this  state,  or 
that  they  have  concealed  themselves  so  that 
the  ordinary  process  of  law  cannot  be  serv- 
ed upon  them,  the  court  in  which  said  suit 
is  brought,  or  in  vacation  the  clerk  thereof, 
shall  make  an  order  directed  to  the  nonresi- 
dents or  absentees,  notifying  them  of  the  com- 
mencement of  the  suit,"  etc.  Section  577 
(page  604)  provides  as  follows:  "When,  in 
any  of  the  cases  contained  In  section  575  sum- 
mons shall  be  issued  against  any  defendant 
and  the  sheriff  to  whom  it  is  directed  shall 
make  return  that  the  defendant  or  defend- 
ants cannot  be  found,  the  court,  being  first 
satisfied  that  process  cannot  be  served,  shall 
make  an  order  as  is  required  In  said  section." 
With  reference  to  these  two  provisions  of 
our  statutes,  Valllant,  J.,  speaking  for  this 
court  in  the  case  of  Cummlngs  v.  Brown,  181 
Mo.  711,  81  &  W.  158,  said:  "We  first  ob- 
serve that  under  section  577,  (page  604),  un- 
like section  575,  the  order  of  publication  can 
be  made  by  the  court  only;  it  cannot  be 
made  by  the  clerk.  Second,  it  can  be  made 
by  the  court  only  after  it  has  become  satis- 
fied that  process  cannot  be  served.  There  is 
a  judicial  investigation  required  and  the  find- 
ing of  a  fact,  which  fact  is  an  essential  foun- 
dation of  the  order.  And  preliminary  to  the 


judicial  investigation  there  must  be  the  re- 
turn of  the  sheriff  on  the  summons  that  the 
defendant  cannot  be  found.  The  court  may 
be  satisfied  of  the  fact  from  the  sheriff's  re- 
turn, but  is  not  confined  to  that  An  order 
of  publication  reciting  that,  whereas  the 
sheriff  has  returned  the  summons  saying  that 
the  defendant  cannot  be  found,  therefore  it 
Is  ordered  by  the  court  that  publication  be 
made,  would  not  satisfy  the  requirements  of 
that  section,  but  in  addition  thereto  it  must 
show  that  the  court  has  become  satisfied  that 
the  process  cannot  be  served.  Tooker  v. 
Leake,  146  Mo.  419,  48  S.  W.  638."  In  the 
case  at  bar,  the  order  of  publication  Issued 
by  the  clerk  of  the  court  was  without  au- 
thority and  void.  It  was  also  void  for  the 
further  reason  that  it  did  not  properly  style 
the  case,  the  name  of  the  Harroun  Real  Es- 
tate Company,  one  of  the  parties  defendant, 
having  been  omitted,  and  represented  that  W. 
A  Moses  was  the  only  party  defendant.  The 
order  of  publication  being  void,  and  there  be- 
ing no  personal  service  on  defendant  Moses, 
the  court  had  no  jurisdiction  as  to  him. 

Defendants  also  contend  that  the  affidavit 
of  the  nonresldency  of  W.  A  Moses,  In  addi- 
tion to  stating  that  he  was  a  nonresident, 
should  also  have  stated  that  the  ordinary 
process  of  law  could  not  be  served  upon  him 
in  this  state,  and  rely  upon  the  case  of  Hed- 
rlx  v.  Hedrix,  103  Mo.  App.  40,  77  S.  W.  405, 
as  sustaining  that  contention.  But  said  case 
was  overruled  by  the  same  court  in  Herbert 
v.  Durden,  116  Mo.  App.  512,  92  S.  W.  746, 
and  in  Paddock  v.  Paddock,  91  S.  W.  3»8; 
also  by  this  court  in  the  recent  case  of  Kea- 
ton  v.  Jorndt  et  al.  (not  yet  officially  report- 
ed) 119  S.  W.  629.  If  the  Harroun  Real  Es- 
tate Company  is  a  corporation,  it  should 
have  been  sued  as  such;  but  If  the  real  es- 
tate company  is  a  partnership  firm,  then  the 
names  of  the  persons  composing  such  compa- 
ny should  be  set  out,  and  each  individual 
member  thereof  served  with  process  In  the 
manner  provided  by  section  670,  Rev.  St 
1899  (Ann.  St  1906,  p.  597). 

The  motion  to  quash  should  have  been  sus- 
tained. The  judgment  is  reversed,  and  the 
cause  remanded.   All  concur. 


STATE  ex  rel.  MISSOURI  PAO.  RT.  CO.  at 

aL  v.  WILLIAMS,  Judge. 
(Supreme  Court  of  Missouri.    June  8,  1809.) 

1.  Prohibition  (|  10*)— Grounds. 

Prohibition  ilea  as  well  to  prevent  an  exces- 
sive or  unauthorized  application  of  judicial 
force  as  where  a  court  assumes  judicial  power 
not  granted  by  law. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  37;  Dec.  Dig.  |  10.»] 

2.  Prohibition  (|  17*)— Jurisdiction— Pres- 
entation or  Objections  in  Original  Pro- 
ceeding. 

While  as  a  general  rule,  before  prohibition 
should  issue,  it  ought  to  appear  that  the  ap- 
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plicant  has  applied  to  the  Inferior  tribunal  for 
relief.  It  is  not  a  Jurisdictional  requirement, 
and  where  applicants  challenged  the  proceed- 
ings in  the  fewer  court  by  motions,  hearings 
on  which  were  continued  by  the  judge,  and  it 
appears  from  his  motion  in  the  upper  court  to 
dismiss  the  proceeding  for  prohibition  that  be 
claims  jurisdiction  and  intends  to  assert  it. 
applicants  should  not  be  sent  back  to  the  low- 
er court  merely  to  have  entered  upon  its  rec- 
ords a  formal  denial  of  their  motion  to  dis- 
miss the  proceeding  there  for  want  of  jurisdic- 
tion, even  if  the  law  requires  such  a  motion. 

lEd.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  {  66;  Dec  Dig.  I  17.*] 
8.  Cotnrrs  (|  493*) — Interference  with  Pro- 
ceedings of  Other  Court— Identity  or 
Parti  es 

An  action  by  the  state  on  the  relation  of 
a  circuit  attorney  brought  in  a  state  court 
against  various  railroad  companies  to  enjoin 
them  from  charging  more  for  carrying  passen- 
gers than  the  two-cent  per  mile  rate  prescribed 
by  Act  Feb.  27.  1907  (Laws  1907.  p.  170).  in- 
volved the  same  parties  as  actions  brought  in 
a  federal  court  by  the  same  railroads  severally 
against  the  Attorney  General,  the  State  Kail- 
road  Commissioners,  and  various  prosecuting 
attorneys  and  citizens  of  the  state  to  have  that 
act  declared  void,  the  real  parties  in  each  ac- 
tion being  the  railroads  on  one  side  and  the 
shippers  and  passengers  on  the  other,  repre- 
sented by  the  officials  of  the  state,  which  was 
not  pecuniarily  interested  in  the  suits. 

I  Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig-  fl  1346,  1347.  1349;  Dec.  Dig.  §  493.*] 
4.  Courts  (8  492*)— Concurrent  Jurisdic- 
tion—State and  Federal  Courts— Pen- 
dency or  Proceeding  in  Federal  Court. 
The  jurisdiction  of  the  state  and  federal 
courts  over  the  litigation  being  ordinarily  co- 
ordinate, and  the  Circuit  Court  of  the  United 
States  having  obtained  jurisdiction  of  the  par- 
ties and  subject-matter  In  the  auit  by  the  rail- 
roads having  rendered  a  final  decree  declaring 
the  act  of  February  27,  1907.  void,  and  adjudg- 
ed the  rights  of  the  railroads  to  charge  a  rate 
in  excess  of  two  cents  a  mile,  and  having  re- 
tained jurisdiction  for  the  purpose  of  enforcing 
its  decree,  a  state  court  had  no  right  to  enter- 
tain the  subsequent  action  on  the  relation  of 
the  circuit  attorney,  brought  In  effect  to  en- 
Join  the  railroads  from  charging  rates  in  ex- 
cess of  those  prescribed  by  Act  Feb.  27,  1907 
(Laws  1907,  p.  170). 

I  Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  1345;  Dec  Dig.  492.*] 

6.  Injunction  (J  148*)— Actions— Necessity 
for  Bond— State  a  Party  in  its  Own  Be 

HALF, 

Kev.  St.  1899,  |  4943  (Ann.  St.  1906.  p. 
2635).  authorizes  the  Attorney  General  in  be- 
half of  the  state  to  prosecute  all  suits  and  pro- 
ceedings necessary  to  protect  the  interests  of 
the  state,  etc.  Section  4950  (page  2635)  makes 
it  the  duty  of  prosecuting  attorneys  to  com- 
mence and  prosecute  actions  in  their  respec- 
tive counties  in  which  the  state  may  be  concern- 
ed, etc  Held,  that  the  circuit  attorney  of  St 
Louis  end  the  various  prosecuting  attorneya  of 
the  counties  are  restricted  to  matters  arising 
in  their  respective  counties  and  which  affect 
the  interests  of  their  respective  local  jurisdic- 
tions, and  where  the  state  is  a  plaintiff  in  its 
own  behalf  the  action  must  be  instituted  by 
the  Attorney  General :  and  hence,  where  the 
circuit  attorney  of  SL  Louis  brought  suit  to 
enjoin  railroads  in  the  state  from  charging  more 
than  •  certain  passenger  rate,  the  suit  was  not 
instituted  hv  the  state  in  Its  own  behalf  within 
section  3637  (page  2050).  providing  that  no 
injunction,  unless  on  final  hearing  or  judgment, 
shall  issue  In  any  case  except  in  suits  institut- 


ed by  the  state  In  its  own  behalf,  until  the 

£laintiff  or  some  responsible  person  shall  give 
and  to  the  other  party,  etc,  and  upon  an  in- 
junctive order  issuing  before  hearing,  a  bond 
should  have  been  required. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  325 ;  Dec.  Dig.  8  148.*] 

6.  Injunction  (J  148*)— Failure  to  Giye  Re- 
quired Bond— Effect. 

The  statute  exacting  a  bond  as  a  condition 
precedent  to  the  granting  of  the  temporary  in- 
junction, the  requirement  goes  to  the  very  ju- 
risdiction of  the  court,  and  the  injunction  is- 
sued without  the  bond  was  granted  without 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §  325;  Dec  Dig.  §  148.*] 

Lamm,  J.,  dissenting  in  part 

In  Banc.  Prohibition  by  the  State,  at 
the  relation  of  the  Missouri  Pacific  Hallway 
Company  and  others,  against  George  II. 
Williams,  Judge.    Writ  granted. 

Martin  L.  Clardy,  Sam  H.  West,  George 
P.  B.  Jackson,  Lathrop,  Morrow,  Fox  & 
Moore,  and  Robt  F.  Walker,  for  relator. 
John  Kennist  and  J.  D.  Howe,  for  respond- 
ent 

GANTT,  P.  J.  This  Is  an  original  proceed- 
ing in  this  court  to  obtain  a  writ  of  pro- 
hibition to  prevent  the  respondent  from  fur- 
ther entertaining  jurisdiction  of  a  certain 
injunction  suit  now  pending  in  the  circuit 
court  of  the  city  of  St  Louis,  over  which  he 
presides,  wherein  the  state  of  Missouri,  at 
the  relation  of  Seebert  G.  Jones,  circuit  at- 
torney of  the  city  of  St  Louis,  is  plaintiff, 
and  the  Missouri  Pacific  Hallway  Company, 
the  Wabash  Railway  Company,  the  Missouri, 
Kansas  &  Texas  Railway  Company,  the  St 
Louis  &  Western  Railway  Company,  and 
various  other  railroads  In  the  state  of  Mis- 
souri, are  defendants. 

The  petition  for  injunction  in  the  said  case 
states,  in  substance,  that  the  defendants  are 
railroad  corporations  operating  under  the 
laws  of  the  state  of  Missouri,  and  that  each 

of  them  was  prior  to  the    day  of 

March,  1909,  a  competitor  of  each  of  the 
other  defendants  in  the  conduct  and  operation 
of  railroad  business  in  the  city  of  St  Louis 
and  state  of  Missouri,  and  that  a  number  of 
said  defendants  owned  and  operated  parallel 
and  competing  lines  of  railroad.  The  peti- 
tion then  contains  a  list  of  the  railroad  com- 
panies which  it  alleged  are  parallel  and  com- 
peting lines  between  Kansas  City  and  St 
Louis  and  in  the  city  of  St  Louis,  and  that 
the  other  railroads  named  therein  own  and 
operate  parallel  and  competing  lines  of  rail- 
road with  each  other  in  the  city  of  St  Louis 
and  In  other  parts  of  the  state;  that  under 
the  Constitution  and  laws  of  this  state,  it  Is 
the  duty  of  each  railroad  company  to  oper- 
ate and  conduct  Its  business  separate  and 
distinct  from  the  other  railroads,  and  to 
compete  with  each  other  in  the  rates  fixed 
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and  charged  for  the  transportation  of  per- 
sons and  property  (section  11,  art.  12,  Const 
Mo.  [Ann.  St.  1906,  p.  305]);  that  it  Is 
the  duty  of  each  of  the  railroad  companies 
to  see  that  its  line  of  railroad  Is  run,  oper- 
ated, and  managed  separately  and  by  its  own 
officers,  and  agents,  and  is  dependent  for  its 
support  on  its  own  earnings,  and  that  the 
facilities  and  accommodations  afforded  the 
public  for  travel  and  transportation  are  un- 
der fair  and  open  competition  (section  1062, 
Bev.  St  Mo.  1899  [Ann.  St  1906,  p.  917]); 
that  it  is  made  the  duty  of  the  defendants 
by  article  12,  §  23,  Const  Mo.  (Ann.  St.  laud, 
p.  309),  and  section  1127,  Rev.  St  Mo.  1899 
(Ann.  St  1906,  p.  972),  to  transport  passen- 
gers and  freight  upon  their  lines  of  railroad 
without  discrimination,  as  to  persons  or  local- 
ities in  charges  or  in  service;  that  said  de- 
fendants, disregarding  their  duty  and  obli- 
gation under  the  Constitution  and  laws  of 
the  state  of  Missouri  in  this  regard.  (Const 
art  12,  f  14  [Ann.  St  1906,  p.  306] ;  article 
12,  (  17  [page  308];  article  12,  f  23  [page 
309] ;  sections  1062,  1127,  1128,  Rev.  St  Mo. 
1899  [Ann.  St.  1906,  pp.  917,  972,  973] ;  Act 
1907,  approved  March  12,  1907  [Laws  Mo. 

1907,  pp.  377,  382]),  did  on  the  day  of 

March,  1909,  enter  into  a  combination  and 
agreement  to  defeat  fair  and  open  competi- 
tion in  the  management  and  operation  of 
their  said  lines  of  railroad  by  combining  and 
agreeing  to  charge,  exact  and  receive  for 
carrying  passengers  wholly  within  the  state 
of  Missouri  and  in  the  city  of  St.  Louis  three 
cents  a  mile,  and  that  each  and  all  of  said 
defendants  obligated  and  bound  themselves 
by  said  agreement  not  to  carry  passengers  at 
a  less  rate  than  three  cents  a  mile  within  the 
city  of  St  Louis  and  state  of  Missouri ;  that 
thereafter,  to  wit  on  the  31st  day  of  March, 
1909,  at  the  city  of  St  Louis,  said  defend- 
ants and  each  of  them,  in  violation  of  the 
Constitution  and  laws  of  the  state  of  Mis- 
souri, entered  into  a  combination  and  agree- 
ment to  defeat  fair  and  open  competition 
between  said  defendants  and  each  of  them 
in  the  management  and  operation  of  their 
said  lines  of  railroad  by  combining  and 
agreeing  among  and  between  themselves 
whereby  they  agreed  to  carry  certain  pas- 
sengers within  the  city  of  St  Louis  and 
wholly  within  the  state  of  Missouri  who 
could  purchase  or  secure  from  them  creden- 
tials or  mileage  books  at  a  less  rate  than 
three  cents  a  mile,  to  wit  at  a  rate  of  two 
cents  a  mile,  for  those  who  would  purchase 
2,000-mile  credential  books ;  and  to  carry  cer- 
tain persons  at  a  less  rate  than  three  cents  a 
mile,  to  wit  at  the  rate  of  2%  cents  a  mile, 
who  would  purchase  600-mile  mileage  books, 
good  upon  all  of  the  lines  of  the  said  defend- 
ants' roads;  and  at  a  less  rate  than  three 
cents  a  mile,  to  wit  at  a  rate  of  2%  cents  a 
mile,  to  each  person  who  would  purchase  a 
:S00-mlle  mileage  book  good  only  in  the  hands 
of  said  bookholder  on  the  lines  of  such 
■defendant  road  Issuing  such  mileage  book; 


but  that  said  defendants  and  each  of  them  at 
said  time  and  place  also  combined  and  agreed 
among  themselves,  in  violation  of  their  obli- 
gation under  the  Constitution  and  laws  of 
the  state  of  Missouri  to  conduct  and  operate 
their  said  railroad  business  for  the  accom- 
modation and  transportation  of  the  general 
public  "under  fair  and  open  competition," 
that  they  would  exact  and  receive  from  all 
other  persons  riding  upon  their  said  lines  of 
railroad  wholly  within  the  state  of  Missouri 
and  in  the  city  of  St  Louis,  who  did  not 
purchase  or  secure  said  credential  or  mileage 
books,  a  charge  of  three  cents  a  mile,  as  had 
been  previously  agreed  upon  by  said  defend- 
ants as  aforesaid;  and  that  said  defendants 
and  each  of  them  are  threatening  to  and  are 
about  beginning  on  the  10th  day  of  April, 
1909,  and  thereafter,  unless  enjoined  and 
restrained  by  an  order  of  this  court  to  exact 
and  receive  from  such  passengers  upon  their 
said  lines  of  road  in  the  city  of  St  Louis 
and  within  this  state,  who  do  not  purchase 
or  secure  such  credential  or  mileage  books, 
as  aforesaid,  a  charge  of  three  cents  a  mile 
as  a  result  of  said  combination  and  agree- 
ment made  among  said  defendants  as  afore- 
said, in  violation  of  the  Constitution  and  the 
laws  of  the  state  of  Missouri,  and  unless 
enjoined  they  will  "discriminate  between  pas- 
sengers upon  their  said  lines  of  road  within 
the  state  of  Missouri  and  the  city  of  St 
Louis  by  charging  some  of  the  passengers 
two  cents  a  mile,  some  two  and  a  half  cents 
a  mile,  some  two  and  one-fourth  cents  a  mile, 
and  some  three  cents  a  mile  as  a  result  of 
said  combination." 

The  amended  petition  then  alleges  that 
under  the  Constitution  and  laws  of  this  state, 
defendants  are  required  to  transport  pas- 
sengers for  fair  and  reasonable  charges,  and 
that  three  cents  a  mile  and  two  and  one- 
half  cents  a  mile,  which  defendaprs  propose 
to  charge  or  exact,  "are  charges  unfairly  and 
unreasonably  high,  and  are  more  than  suffi- 
cient to  give  said  defendants  a  reasonable 
return  upon  the  value  of  their  property  used 
in  said  business  in  this  state."  That  the  ac- 
tion of  the  defendants  in  carrying  out  the 
agreement  and  combination  will  work  irrep- 
arable injury  to  the  people  of  St  Louis  and 
Missouri  and  the  public  welfare,  and  will  re- 
sult in  defendants  receiving  many  thousands 
of  dollars  to  which  they  are  not  entitled, 
"but  that  the  amount  of  such  unlawful, 
unreasonable,  and  discriminatory  charges  re- 
ceived and  exacted  by  said  defendants  and 
each  of  them  from  each  individual  passenger 
will  be  comparatively  small,  and  that  such 
passenger  will  have  no  adequate  remedy  at 
law,  and,  unless  enjoined  and  restrained  by 
an  order  of  this  court  from  carrying  out  the 
provisions  of  such  combination  and  agree- 
ment and  enforcing  the  discriminations  here- 
in described,  and  exacting  the  unfair  and  un- 
reasonable charges  hereinbefore  described, 
there  will  result  a  great  multiplicity  of  salts 
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by  passengers  upon  said  defendants'  lines  of 
railroad  against  said  defendants  on  account 
of  said  unlawful  combination  and  agreement 
and  said  unlawful  and  discriminatory  charg- 
es exacted  and  received  from  said  passengers 
by  said  defendants.  The  petition  then  al- 
leges that  the  railroad  companies,  by  reason 
of  their  being  incorporated,  and  licensed  to 
do  business  in  this  state,  agreed  to  comply 
with  the  laws  of  this  state,  and  that,  If  the 
defendants  are  permitted  to  carry  out  their 
alleged  combination,  it  will  interfere  with 
the  commerce  and  business  of  the  state,  and 
obstruct  and  impair  the  operations  of  the 
Hues  of  the  railroads  of  defendants,  contrary 
to  the  Constitution  and  laws  of  Missouri. 
Petition  then  concludes  with  a  prayer  that 
the  defendants  may  be  temporarily  and  per- 
manently restrained  from  putting  the  pro- 
posed rates  complained  of  Into  effect,  and 
specifically  enjoined  from  charging  three 
cents  and  from  charging  more  than  two  cents. 

The  application  for  prohibition  In  this  case 
was  presented  to  this  court  on  April  SO,  1909, 
and  contains  the  above-recited  petition  and 
amended  petition  In  the  said  Injunction  pro- 
ceedings, and  also  the  orders  made  by  the 
respondent,  Judge  Williams,  in  the  said  in- 
junction case,  to  wit,  that  upon  the  filing 
of  the  original  petition  on  the  8tb  of  April, 
1909,  the  respondent  as  judge  of  the  circuit 
court  of  the  city  of  St  Louis  made  and  is- 
sued a  restraining  order  and  set  down  the 
application  for  a  temporary  Injunction  for 
bearing  on  April  12,  1900,  at  10  o'clock. 
In  the  restraining  order  defendants  were  en- 
joined from  charging,  exacting,  or  receiving 
three  cents  a  mile  for  the  transportation  of 
passengers  within  the  state  of  Missouri,  and 
from  receiving  a  higher  or  greater  amount 
than  two  cents  a  mile.  It  is  then  alleged 
that  on  the  12th  of  April  the  hearing  of  the 
application  for  a  temnprary  injunction  was 
continued  until  the  23a  of  April.  That  on 
the  23d  of  April,  1909,  the  relators  herein, 
the  defendants  In  that  injunction  proceeding, 
filed  their  motions  to  annul  and  vacate  said 
restraining  order  and  orders,  and  for  grounds 
thereof,  among  others,  stated  that  the  circuit 
attorney  of  the  city  of  St  Louis,  who  brought 
the  Injunction  suit  did  not  execute  and  file  a 
bond  with  sufficient  surety,  or  any  bond  in 
favor  of  the  defendants,  as  required  by  the 
statutes  of  Missouri.  That  the  said  circuit 
attorney  had  no  authority  to  institute,  prose- 
cute, or  maintain  the  suit,  and  that  the 
said  court  was  without  jurisdiction  to  enter- 
tain the  cause.  That  the  act  of  1907,  ap- 
proved March  19, 1907,  bad  no  application  to 
matters  and  things  and  business  and  transac- 
tions referred  to  and  mentioned  in  said  peti- 
tion for  injunction.  That  the  subject  of  pas- 
senger rates  was  not  in  any  manner  in- 
volved In  or  affected  by  the  aforesaid  act 
That  section  17  of  article  12  of  tie  Constitu- 
tion, and  section  1062,  Rev.  St  Mo.  1899  (Ann. 
St  1906,  pp.  308,  917),  do  not  apply  to  or 


embrace  the  matters  referred  to  and  mention- 
ed in  the  petition;  and  the  same  Is  true  of 
sections  1127,  1128,  Rev.  St  Mo.  1899  (Ann. 
St  1906,  pp.  972, 973).  That  on  the  face  of  the 
petition  there  Is  no  discrimination  pretended 
or  proposed  to  be  practiced,  and  nothing  Is 
proposed  to  be  done  that  Is  not  proper  for 
tbe  railroads  to  do.  That  the  restraining 
order  issued  by  the  judge  Is  In  conflict  with 
and  Is  violative  of  the  Injunction  granted  by 
final  decree  in  the  cases  brought  by  the  rail- 
road companies  parties  to  this  Injunction 
suit  against  members  of  the  Board  of  Rail- 
road and  Warehouse  Commissioners,  tbe  At- 
torney General  and  the  various  prosecuting 
attorneys  of  the  state  in  the  Circuit  Court  of 
the  United  States  for  the  Western  Division  of 
the  Western  District  of  Missouri,  at  Kansas 
City,  in  which  said  cases  final  decrees  have 
been  rendered  perpetually  enjoining  tbe  Rail- 
road Commissioners  and  others  from  enforc- 
ing or  attempting,  directly  or  Indirectly,  by 
suit  or  In  any  other  manner,  to  enforce 
against  the  railroad  companies  any  of  tbe 
provisions  of  or  penalties  provided  for  by  the 
acts  of  the  Legislature  of  tbe  state  of  Mis- 
souri which  are  set  forth  in  said  motions  to 
vacate,  and  from  Interfering  with  the  defend- 
ants In  those  cases,  relators  herein.  In  re- 
storing and  putting  In  force  the  rates  author- 
ized by  sections  1191, 1192.  Rev.  St.  Mo.  (Ann. 
St.  1906,  p.  1004),  the  railroads  having  been 
temporarily  required  to  adopt  the  two-ceut 
rate  under  the  order  of  the  United  States 
court  of  June  17,  1907.  That  the  said  suit 
and  restraining  order  In  their  effect  and 
operation  will  deny  to  these  relators  the 
benefit  of  the  decrees  rendered  and  entered 
In  their  behalf  In  the  said  several  cases  In 
the  United  States  Circuit  Court  That  tbe 
said  restraining  order,  by  limiting  and  con- 
fining defendants  to  the  use  of  the  rates  and 
passenger  fares,  deprives  these  relators  of 
their  lawful  rights  and  their  property  with- 
out due  process  of  law.  On  the  23d  of  April, 
1909,  over  the  protest  of  relators,  the  hearing 
of  said  motions  to  annul  and  vacate  the  said 
restraining  order  was  postponed  until  April 
26th,  as  was  the  hearing  on  the  motion  filed 
by  the  Missouri,  Kansas  &  Texas  Railroad 
Company  on  that  day  to  dismiss  the  cause. 
The  other  relators  filed  motions  to  dismiss 
that  cause  on  the  26th  of  April,  1909,  all  of 
which  said  motions  appear  In  the  application 
for  prohibition  herein,  and  it  may  be  stated 
generally  that  the  grounds  of  said  motions 
are  that  the  circuit  attorney  bad  no  authority 
to  Institute  or  maintain  tbe  suit  and  that  the 
Circuit  Court  was  without  jurisdiction  to 
maintain  the  cause,  and  because  tbe  Circuit 
Court  is  exceeding  its  jurisdiction  in  main- 
taining the  same,  and  other  grounds.  On  the 
24th  of  April,  1909,  on  the  application  of  the 
circuit  attorney,  and  without  any  notice  to 
the  defendants  In  that  suit  an  order  modify- 
ing the  former  restraining  order  was  made, 
which  omitted  the  specific  injunction  against 
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tlon  that  on  the  26th  of  April,  1909,  the  re- 
spondent Judge  of  the  circuit  court  as  afore- 
said stated,  when  be  was  requested  by  the 
counsel  for  the  relators  herein  to  take  up, 
consider,  and  dispose  of  their  said  several 
motions  to  vacate  said  Injunction  and  re- 
straining orders,  that  he  had  been  advised 
that  the  United  States  Circuit  Court  for  the 
Western  Division  of  the  Western  District 
of  Missouri  had  made  a  supplementary  order 
In  the  cases  therein  pending  against  the  Rail- 
road Commissioners  and  others,  and  had 
enjoined  the  circuit  attorney,  Seebert  Jones, 
Esq..  and  bis  assistants  from  prosecuting  said 
Injunction  suit  and  from  taking  any  further 
action  therein  other  than  to  dismiss  the  same, 
or  to  give  bond  to  secure  damages,  and  to 
have  dissolved  the  restraining  order  Issued 
therein,  and  therefore  that  he,  the  said  re- 
spondent Judge  of  the  circuit  court  of  the 
city  of  St  Louis,  would  not  hear  arguments 
u|K>n  said  motions,  but  would  take  the  same 
and  would  announce  his  decision  thereon 
about  5  o'clock  on  the  evening  of  the  said 
day.  Relators  herein  having  appeared  in 
said  court,  the  respondent  announced  that 
he  had  reached  the  conclusion  that  as  the 
suit  before  him  was  prosecuted  under  the  act 
of  March  19.  1907  (Laws  Mo.  1907,  pp.  377, 
382).  the  state  was  a  party  plaintiff,  and  no 
bond  was  required  as  a  condition  precedent 
to  the  granting  of  a  temporary  Injunction  or 
restraining  order,  and  the  motion  to  vacate 
the  said  restraining  order  would  as  to  the 
fourth  grouud  thereof  (to  wit,  that  the  said 
Seebert  O.  Jones  bad  not  executed  and  tiled 
in  said  cause  a  bond  with  sufficient  surety 
in  favor  of  the  defendants  as  required  by 
the  statutes  of  Missouri,  and  the  said  re- 
straining order  had  been  made  in  disregard 
and  violation  of  the  statutes  in  such  case 
made  and  provided)  be  overruled,  and  he 
would  continue  said  case  and  the  hearing 
of  said  motions  to  May  IS,  1909.  Upon  the 
filing  of  the  petition  in  this  cause  for  the 
writ  of  prohibition,  a  provisional  rule  was 
granted  and  made  returnable  on  the  13th  of 
May.  On  that  day  the  respondent  filed  bis 
motion  to  dismiss  this  cause  upon  the  follow- 
ing grounds:  First,  because,  as  appears  by 
the  petition,  the  circuit  court  bad  and  has 
Jurisdiction  in  said  cause  pending  before 
said  circuit  court  Second,  because,  as  ap- 
pears from  the  petition  filed  herein  by  rela- 
tors, the  circuit  court  of  the  city  of  St.  Louis 
had  and  bus  jurisdiction  in  the  said  cause 
(lending  before  said  circuit  court  to  entertain 
said  suit  and  make  all  orders  therein  as  were 
made  and  entered  In  said  cause.  Third,  be- 
cause the  petition  filed  herein  for  prohibition 
was  prematurely  filed,  in  that  said  applica- 
tion for  prohibition  was  filed  before  respond- 
ent passed  upon  the  motions  presented  by 


rates  in  violation  of  the  Constitution  and 
laws  of  tbe  state  of  Missouri,  and  the  circuit 
court  of  the  city  of  St  Louis  has  and  had 
jurisdiction  in  the  premises  to  hear  the  sub- 
ject-matter complained  of.  Sixth,  because 
the  circuit  court  of  the  city  of  St  Louis  is 
a  court  of  general  jurisdiction,  and  had  and 
has  Jurisdiction  over  the  subject-matter  of 
the  proceedings  complained  of  by  relator. 
The  petition  and  the  motion  to  dismiss,  which 
will  be  treated  in  the  nature  of  a  demurrer 
for  the  purposes  of  this  case,  sufficiently  pre- 
sent the  facts  and  the  contentions  of  the  two 
parties  to  enable  this  court  to  determine 
whether  the  circuit  court  of  the  city  of  St 
Louis  over  which  respondent  presides  is  pro- 
ceeding without  jurisdiction  or  is  exceeding 
Its  lawful  Jurisdiction  in  the  said  Injunction 
case  pending  before  It 

The  office  of  a  writ  of  prohibition  has 
been  defined  so  often  in  this  Jurisdiction 
that  no  time  or  space  need  be  allotted  to  it 
at  this  time,  further  than  to  say  that  we  are 
required,  by  the  application  for  the  writ  and 
the  motion  to  dismiss,  to  determine  whether 
the  circuit  court  of  the  city  of  St  Louis, 
presided  over  by  respondent,  Judge  Williams, 
In  retaining  and  asserting  its  right  to  make 
and  enforce  the  restraining  orders  already 
noted  against  the  defendants,  and  in  assert- 
ing its  right  to  grant  perpetual  injunctions 
In  said  cause,  is  keeping  within  the  bounds 
of  the  Jurisdiction  prescribed  for  It  by  the 
laws  of  this  state,  for  it  Is  now  the  settled 
doctrine  that  the  writ  lies  as  well  to  pre- 
vent an  excessive  or  unauthorized  applica- 
tion of  judicial  force  as  where  a  court  as- 
sumes judicial  power  not  granted  by  law. 

1.  In  the  natural  erder  of  things,  the  ob- 
jection presented  In  the  third  ground  of  the 
motion  to  dismiss  should  be  first  disposed 
of.  It  Is  that  this  application  to  this  court 
Is  premature  because  the  respondent  had 
not  passed  upon  the  motions  filed  by  the  re- 
lators or  plaintiffs  in  the  circuit  court  This 
contention  was  answered  by  this  court  in 
State  ex  rel.  v.  Aloe,  152  Mo.,  loc.  cit  484, 
54  S.  W.  498,  47  L.  R.  A.  393,  in  these  words: 
"It  is  said  by  an  eminent  law  writer  that 
before  the  writ  of  prohibition  should  issue. 
It  ought  to  appear  that  the  party  applying 
for  It  has  applied  in  vain  to  tbe  inferior 
tribunal  for  relief  (High  on  Ex.  Legal  Rem. 
§  7(55),  and  that  author  cites  in  support  of 
the  proposition  a  decision  of  the  Supreme 
Court  of  Arkansas  which  does  so  declare 
(Butler  v.  Williams,  48  Ark.  227,  2  S.  W. 
843);  but  whilst  we  agree  to  that  general  rule, 
we  do  not  apply  It  as  the  counsel  who  In- 
voke It  here  insist  It  is  not  a  Jurisdiction- 
al requirement;  it  is  not  essential,  like  a 
motion,  for  a  new  trial  before  appeal."  To- 
a  like  effect  Is  State  ex  rel.  v.  Eby,  170  Mo. 
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But  the  proposition  la  without  force  In 
this  case,  for  the  reason  that  the  relators 
here,  the  defendants  in  the  Injunction  suit 
In  the  circuit  court,  did  challenge  the  pro- 
ceedings lu  that  court,  and  the  respondent, 
after  overruling  the  motion  to  vacate  the 
restraining  order  for  the  failure  of  plain- 
tiff to  give  bond,  continued  the  hearing  on 
said  motions,  over  the  objections  of  the  re- 
lators, for  20  days,  and  that  respondent  Is 
of  opinion  that  be  has  jurisdiction  and  in- 
tends to  assert  It  Is  established  by  the  first 
ground  of  bis  motion  to  dismiss  in  this 
court.  In  which  he  asserts  "the  circuit  court 
had  and  has  jurisdiction  in  the  said  cause 
pending  before  said  circuit  court."  Even 
if  the  law  required  a  motion  to  dismiss  the 
Injunction  in  the  circuit  court  for  want  of 
jurisdiction,  it  would  be  unreasonable  to 
turn  plaintiffs  out  of  this  court  and  send 
them  back  to  that  court  merely  to  have  a 
formal  denial  of  their  motion  or  plea  en- 
tered upon  its  records. 

2.  Among  other  averments  of  the  peti- 
tion, there  is  one  which  sets  forth  at  length 
that  heretofore  there  were  pending  In  the 
I'ulted  States  Circuit  Court  for  the  Western 
Division  of  the  Western  District  of  Mis- 
souri suits  In  equity  Instituted  severally  by 
the  relators  herein,  and  similar  suits  by 
each  of  the  other  railroad  companies  named 
as  defendants  In  the  suit  Instituted  in  the 
circuit  court  of  the  city  of  St  Louis,  here- 
inafter meutloned,  which  said  several  suits 
were  entitled  by  each  respective  railroad 
against  Herbert  S.  Iladley,  Attorney  Gen- 
eral of  the  state  of  Missouri,  John  A.  Knott, 
Joseph  P.  Itlce,  and  Frank  Wlghtman.  Rail- 
road Commissioners  of  the  state  of  Mis- 
souri, et  al.  (the  other  defendants  being 
various  prosecuting  attorneys  and  citizens 
of  the  state  of  Missouri),  and  one  of  the 
objects  and  purposes  of  said  suits  In  equity 
was  to  have  declared  null  and  void  the  stat- 
ute of  the  state  of  Missouri  enacted  by  the 
General  Assembly  of  said  state  and  approv- 
ed February  27,  1907  (Laws  1007,  p.  170), 
which  act  repealed  sections  1191  and  1192 
of  chapter  12  of  article  4  of  the  Revised 
Statutes  of  Missouri  of  1809  (Ann.  St  1906, 
p.  1004),  and  enacted  three  new  sections,  to 
be  known  as  sections  1191  and  1192  and 
1192a.  In  lieu  thereof,  which  said  act  amend- 
ed section  1192.  Rev.  St  1899,  which  limit- 
ed railroad  companies  In  class  A  to  a  charge 
of  not  exceeding  three  cents  a  mile  for 
transportation  of  passengers,  so  as  to  limit 
railroad  companies  in  classes  A,  B,  and  0 
to  a  charge  not  exceeding  two  cents  a  mile 
for  the  transportation  of  passengers,  and 
provided  that  any  railroad  company  which 
should  violate  any  of  the  provisions  of  said 


the  evidence  heard,  and  the  same  were  sub- 
mitted to  the  court  and  afterwards,  by  prop- 
er orders  and  entries  of  record,  the  Honor- 
able Elliott  W.  Major,  Attorney  General  of 
Missouri,  and  H.  R.  Oglesby,  member  of 
the  Board  of  Railroad  and  Warehouse  Com- 
missioners of  this  state,  were  duly  made 
parties  defendants  in  said  suits;  that  there- 
after on  the  8th  of  March,  1909,  the  said 
United  States  Circuit  Court  rendered  final 
decrees  in  said  cases  as  prayed,  and  on  April 
17,  1909,  said  decree  was  amended,  wherein 
It  was  adjudged  and  decreed  that  the  said 
act  of  February  27,  1907,  reducing  the  rate 
of  transportation  to  two  cents  a  mile,  and 
certain  other  acts  therein  mentioned,  were 
confiscatory,  and  to  compel  relators  to  com- 
ply therewith  would  be  to  deprive  them  of 
their  property  without  due  process  of  law, 
and  thereupon  the  Attorney  General  and 
Railroad  Commissioners,  and  their  agents, 
employes,  and  servants,  were  specifically 
enjoined  from  enforcing  or  attempting  to  en- 
force said  acts.  The  court  expressly  retain- 
ed jurisdiction  of  the  cause  to  bring  In  any 
and  all  other  parties  from  time  to  time 
who  should  attempt  or  threaten  to  take  any 
action  or  institute  any  proceedings  against 
relators  under  said  statute  to  that  end  by 
supplemental  orders  or  decrees,  and  espe- 
cially retained  and  reserved  to  Itself  Juris- 
diction over  all  the  parties  thereto  and  "all 
subjects-matter  therein"  not  then  covered 
by  the  pleadings.  But  the  court  did  not 
stop  with  this.  The  decree  further  pro- 
vides: "Some  of  the  defendants  having 
announced  their  Intention  to  appeal,  it  is 
now  ordered  that  no  appeal  shall  supersede 
the  injunctive  portions  of  this  decree,  but 
pending  any  such  appeal  the  complainants 
shall  be  permitted  to  charge  the  rates  per- 
mitted by  sections  1191  and  1192,  Rev.  St. 
Mo.  1S99  (Ann.  St  1906,  p.  1004),  the  same 
as  if  the  passenger  rate  act  approved  Feb- 
ruary 27,  1907  (Laws  1907,  p.  170),  and  here- 
in held  to  be  confiscatory,  had  not  been  pass- 
ed. Complainant  having  by  order  herein 
of  June  17,  1907,  been  required  to  tempo- 
rarily adopt  the  rate  fixed  by  said  passenger 
rate  act,  shall  be  and  Is  hereby  permitted, 
free  from  the  interference  of  the  parties 
and  classes  represented  by  them,  who  are 
hereby  ordered  not  to  interfere,  to  restore 
and  put  in  force  the  rates  authorized  by 
said  sections  1191  and  1192:  this  court  re- 
serving the  power  and  Jurisdiction  from 
time  to  time  to  enforce,  change,  and  mod- 
ify this  paragraph  of  this  decree,  as  well 
as  to  protect  the  complainant  In  being  re- 
stored to  the  right  of  which  said  order  tem- 
porarily deprived  It." 

The  suit  which  this  court  is  asked  to  pro- 
hibit is  one  brought  by  Mr.  Jones,  the  clr- 
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cult  attorney  of  the  city  of  St  Louis,  against 
these  same  relators,  In  which  It  Is  alleged 
that  they  had  combined  to  charge  three 
cents  a  mile  for  passengers  transported  by 
them  on  their  roads,  and  prays  that  the 
defendants  therein,  relators  herein,  "be  tem- 
porarily and  permanently  enjoined  and  re- 
strained from  carrying  ont  said  agreement 
and  combination,  and  that  they  and  each 
of  them  be  enjoined  and  restrained  from 
exacting  and  receiving  a  charge  of  three 
cents  a  mile  for  the  transportation  of  pas- 
sengers in  the  city  of  St  Louis  and  wholly 
within  the  state  of  Missouri,  in  accordance 
with  said  combination  and  agreement;  and 
that  they  and  each  of  them  be  enjoined  and 
restrained  from  charging  any  passengers  up- 
on their  said  lines  of  railroad  a  higher  or 
greater  amount  than  they  propose  and  In- 
tend to  exact  from  any  other  passengers  up- 
on their  said  lines  of  railroad  in  this  state, 
to  wit  the  sum  of  two  cents  a  mile,"  etc. 

In  short,  the  situation  presented  to  this 
court  by  the  pleadings  Is  that  on  the  8th 
of  April.  1909,  the  United  States  Circuit 
Court  within  and  for  the  Western  Division 
?f  the  Western  District  of  Missouri,  with 
jurisdiction  over  the  parties  and  the  sub- 
ject-matter, adjudged  the  rights  of  these 
relators  to  charge  certain  rates  for  the  trans- 
portation of  persons  on  their  several  roads. 
That  Is  to  say,  the  said  Circuit  Court  hay- 
ing by  Its  order  of  June,  1907,  compelled 
these  railroads  to  conform  to  the  limitations 
of  the  act  of  1907,  to  wit  to  carry  passen- 
gers for  two  cents  a  mile,  afterwards  on 
March  8,  1909,  adjudged  and  decreed  that 
the  act  of  the  General  Assembly  of  Missouri 
of  February  27,  1907,  was  confiscatory,  and 
If  enforced  would  deprive  the  railroads  of 
their  property  without  due  process  of  law, 
and  therefore  was  void;  and  then  affirm- 
atively adjudged  by  Its  decree  that  the  rail- 
roads should  be  permitted,  without  inter- 
ference by  the  Railroad  Commissioners  of 
this  state  or  the  Attorney  General  or  other 
persons,  to  return  to  the  rates  that  were 
enforced  prior  to  the  order  of  June,  1907 — 
that  is,  the  three-cent  rate  authorized  by 
section  1192,  Rev.  St.  1899  (Ann.  St  1900, 
p.  1004).  Now,  in  this  condition  of  affairs, 
the  circuit  attorney  of  St.  Louis,  Mr.  Jones, 
brought  the  proceeding  for  injunction  in  the 
circuit  court  of  the  city  of  St.  Louis,  over 
which  the  respondent,  Judge  Williams,  pre- 
sides, and,  however  we  may  look  at  It  the 
practical  purpose  and  scope  of  that  suit  was 
to  perpetually  enjoin  the  railroads  from 
charging  three  cents  a  mile,  and  from  charg- 
ing more  than  two  cents  a  mile;  and  thus 
it  cannot  be  disguised  that  this  injunction 
suit  In  the  circuit  court  of  the  city  of  St 
Louis  was  brought  to  defeat  the  decree  of 
the  United  States  court  in  so  far  as  the 
right  of  the  railroad  was  adjudged  by  that 
court  to  charge  three  cents  a  mile  for  trans- 
portation of  passengers  In  this  state.  The 
subject-matter  of  the  litigation  In  both  courts 


>  was  and  is  the  compensation  which  the  re- 
lators shall  be  entitled  to  for  the  carrying 
of  passengers  on  their  roads  wholly  within 
this  state.  It  moat  be  kept  in  view  that  the 
proceeding  In  the  circuit  court  of  the  city 
of  St.  Louis  Is  to  obtain  an  injunction 
against  charging  more  than  two  cents  a 
mile  by  the  relators.  This  is  the  full  scope 
and  effect  of  the  proceeding;  it  Is  not  ancil- 
lary to  some  other  relief  which  is  sought 
for  in  the  bill,  because  no  other  relief  Is 
demanded  In  the  bill.  While  counsel  speak 
of  the  charges  of  Illegal  combination  and 

1  confederacy,  after  all,  those  charges  simply 
go  to  the  establishing  of  a  conspiracy  to  ex- 
act and  demand  the  three-cent  rate  or  more 
than  two  cents. 

But  It  Is  urged  by  the  respondent  Judge 
Williams,  that  the  parties  to  the  said  suits 
are  not  the  same.  In  determining  who  are 
the  real  parties  to  these  actions,  the  pur- 
poses of  the  two  suits  must  be  kept  In  view. 
In  a  general  sense,  In  this  controversy  over 
the  rates  that  the  railroads  may  charge,  the 
carriers  are  the  parties  on  one  side,  and  the 
shippers  and  passengers  are  the  parties  on 
the  other  side.  The  officials  of  the  state 
who  are  required  to  or  who  assume  to  con- 
duct such  litigation  represent  the  shippers 

•  and  passengers  whose  Interests  and  rights 

I  are  being  litigated.    This  is  true  whether 

!  the  suit  be  brought  by  the  carrier  against 
public  officials  to  enjoin  the  enforcement  of 
some  law  claimed  to  be  invalid,  or  whether 

I  it  be  brought  by  the  officers  of  the  state 

1  against  the  carriers  to  enforce  some  law. 
In  Reagan  v.  Loan  &  Trust  Company,  154 
U.  S.,  loc.  clt  388,  389.  14  Sup.  Ct  1051,  38 
L.  Ed.  1014,  it  was  pointed  out  that  an  ac- 
tion or  suit  like  that  brought  by  these  re- 
lators against  the  Attorney  General  and 
Railroad  Commissioners  did  not  Infringe 
the  constitutional  right  of  a  state  to  be  ex- 
empt from  suit  without  its  consent  Judge 
Brewer,  speaking  for  the  United  States  Su- 
preme Court  said:  "The  other  class  Is 
where  a  suit  is  brought  against  defendants 

j  who  claim  to  act  as  officers  of  the  state. 

:  and  under  the  color  of  an  unconstitutional 
statute  commit  acts  of  wrong  or  Injury  to 
the  rights  and  property  of  the  plaintiff  ac- 
quired under  a  contract  with  the  state.  Such 
suit  whether  brought  to  recover  money  or 
property  In  the  hands  of  such  defendants 

,  unlawfully  taken  by  them  in  behalf  of  the 
state,  or  for  compensation  In  damages,  or 
In  a  proper  case  where  the  remedy  at  law 
is  Inadequate  for  an  Injunction  to  prevent 
such  wrong  and  Injury,  or  for  a  mandamus 
In  the  like  case  to  enforce  upon  the  defend- 
ant the  performance  of  a  plain  legal  duty 

;  purely  ministerial,  is  not  within  the  mean- 
lng  of  the  eleventh  amendment  an  action 
against  the  state" — citing  numerous  cases. 

;  That  case  Is  further  Instructive  In  view  of 

,  the  contention  In  this  case  by  the  respond- 
ent that  the  Injunction  In  the  circuit  court 

[of  St  Louis  is  prosecuted  for  the  state  In 
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Its  own  right  Judge  Brewer,  speaking  for 
tbe  court  on  this  point,  said:  "So  far  from 
the  state  being  the  only  real  party  In  interest, 
and  npon  whom  alone  the  judgment  effect- 
ually operates,  It  has  in  a  pecuniary  sense 
no  interest  at  all.  Going  back  of  all  mat- 
ters of  form,  the  only  parties  pecuniarily 
affected  are  the  shippers  and  the  carriers, 
and  the  only  direct  pecuniary  Interest  which 
the  state  can  have  arises  when  it  abandons 
its  governmental  character  and  as  an  In- 
dividual employs  the  railroad  company  to 
carry  Its  property.  There  is  a  sense,  doubt- 
less, in  which  It  may  be  said  that  the  state 
is  interested  In  the  question,  but  only  in  a 
governmental  sense.  It  Is  interested  In  the 
well-being  of  its  citizens,  in  the  Just  and 
equal  enforcement  of  all  its  laws,  but  such 
governmental  Interest  is  not  the  pecuniary 
Interest  which  causes  It  to  bear  tbe  burden 
of  an  adverse  Judgment.  Not  a  dollar  will 
be  taken  from  the  treasury  of  the  state,  no 
pecuniary  obligation  of  It  will  be  enforced, 
none  of  Its  property  affected  by  any  decree 
which  may  be  rendered."  And  this  same 
doctrine  was  announced  in  M.,  K.  &  T.  Ry. 
Co.  v.  Missouri  Railroad  &  Warehouse  Com- 
missioners, 183  U.  S.  53,  22  Sup.  Ct  18,  46 
L.  Ed.  78;  Prout  v.  Starr,  188  tJ.  S.  637, 
23  Sup.  Ct.  308,  47  L.  Ed.  S84;  Ez  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  L. 
Ed.  714,  13  L.  R,  A.  (N.  S.)  932.  So  in  these 
two  cases,  in  the  one,  the  United  States  Cir- 
cuit Court,  the  state  officials  were  enjoined 
from  doing  certain  things  against  the  re- 
lators, whereas  In  the  other  case,  in  the 
state  circuit  court,  It  is  proposed  to  enjoin 
the  railroads  from  demanding  and  receiving 
the  various  fares  set  out  In  the  petition  for 
this  writ  of  prohibition.  Thus  we  have  two 
cases  in  courts  of  ordinary  coordinate  juris- 
diction- where  the  power  of  the  courts  Is 
being  exercised  between  practically  the 
same  parties  In  interest,  to  wit,  the  car- 
riers on  the  one  hand  and  the  shippers  and 
passengers  on  the  other,  upon  the  same  sub- 
ject-matter, and  the  two  courts  are  thus 
brought  In  conflict  with  each  other.  In  Cov- 
ell  v.  Heyman,  111  TJ.  S.  176,  4  Sup.  Ct  355, 
28  L.  Ed.  390,  it  was  said  by  the  Supreme 
Court  of  the  United  States:  "The  forbear- 
ance which  courts  of  coordinate  jurisdiction, 
administered  under  a  single  system,  exercise 
towards  each  other,  whereby  conflicts  are 
avoided,  by  avoiding  interference  with  the 
process  of  each  other,  is  a  principle  of  com- 
ity, with  perhaps  no  higher  sanction  than 
the  utility  which  came  from  concord;  but 
between  state  courts  and  those  of  the  United 
States,  it  is  something  more.  It  Is  a  prin- 
ciple of  right  and  of  law,  and  therefore,  of 
necessity,  it  leaves  nothing  to  discretion  or 
mere  convenience.  These  courts  do  not  be- 
long to  the  same  system  so  far  as  their 
Jurisdiction  is  concurrent;  and,  although 
they  coexist  in  the  same  space,  they  are 
Independent  and  have  no  common  superior. 
They  exercise  jurisdiction,  it  is  true,  with- 


in the  same  territory,  but  not  in  the  same 
plane;  and,  when  one  takes  Into  its  juris- 
diction a  specific  thing,  that  res  is  as  much 
withdrawn  from  the  Judicial  power  of  the 
other  as  if  it  had  been  carried  physically 
Into  a  different  territorial  sovereignty.  To 
attempt  to  seize  It  by  a  foreign  process  is 
futile  and  void.  The  regulation  of  process, 
and  the  decision  of  questions  relating  to  it, 
are  part  of  the  Jurisdiction  of  the  court  from 
which  it  issues."  This  is  but  a  statement 
of  the  general  doctrine  where  the  res  is 
brought  within  the  custody  or  control  of  a 
court  of  one  system  by  the  levy  of  process 
either  mesne  or  final.  "The  principle  that 
a  court  which  has  rightfully  taken  jurisdic- 
tion over  a  subject-matter  of  litigation,  and 
has  adjudicated  the  rights  of  the  parties, 
Is  bound  to  secure  to  the  prevailing  party 
the  fruits  of  the  litigation,  and  to  that  end, 
when  necessary,  by  Injunction  or  otherwise, 
may  restrain  the  other  party  from  attempt- 
ing to  evade  or  escape  the  effect  of  tbe  Judg- 
ment by  bringing  proceedings  in  other  courts, 
according  to  the  ruling  of  the  Supreme  Court 
of  the  United  States  in  the  cases  last  cit- 
ed, and  subject  to  the  limitations  therein 
contained,  but  embraces  also  the  courts  of 
the  several  states.  It  is  Just  as  much  the 
duty  and  the  right  and  within  the  power 
of  the  state  courts  to  secure  litigants  there- 
in the  full  benefit  of  tbe  Judgment  therein 
pronounced  as  it  is  in  like  circumstances  tbe 
duty  of  the  federal  court  to  extend  protec- 
tion to  litigants  within  its  jurisdiction." 
Gates  v.  Buckl,  53  Fed.,  loc.  clt  969,  4  C.  C. 
A.  116.  And  In  this  case  It  appears  that 
Immediately  upon  the  filing  of  this  Injunc- 
tion proceeding  in  the  circuit  court  of  St. 
Louis,  the  Circuit  Court  of  the  United  States 
at  once  caused  the  circuit  attorney  to  be 
cited  before  that  court  and  the  decree  was 
amended  so  as  to  enjoin  and  prohibit  him 
from  further  prosecuting  this  Injunction 
case  In  the  circuit  court  of  St  Louis. 

While  it  is  Insisted  by  the  respondent  that 
the  cases  are  different  It  is  perfectly  ap- 
parent to  us  that  this  injunction  proceeding 
is  an  indirect  appeal  or  method  of  review- 
ing and  obstructing  the  decree  of  the  federal 
court.  Thus  in  his  brief,  respondent  says: 
"Inasmuch  as  the  decree  of  the  United  States 
court  Is  based  palpably  on  a  misapprehen- 
sion of  the  effect  of  the  session  act  of  1907, 
p.  170,  repealing  in  terms  section  1192,  Rev. 
St.  1899  (Ann.  St  1906,  p.  1004),  it  follows 
that  relators  cannot  use  the  amended  final 
decree  as  handed  down  by  that  court  for  the 
purpose  of  showing  any  rights  which  they 
profess  to  possess  thereunder."  But  the  Cir- 
cuit Court  of  the  United  States  having  Ju- 
risdiction of  that  cause,  and  having  rendered 
a  final  decree  therein,  and  having  under  the 
equity  practice  obtaining  in  the  federal  courts 
retained  jurisdiction  for  the  purpose  of  en- 
forcing Its  said  decree,  and  having  brought 
the  prosecuting  attorney  before  it  and  made 
him  a  party  to  the  said  decree,  it  seems 
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States  Circuit  Court,  and  that  decree  can- 
not be  impeached  collaterally  by  the  circuit 
court- of  the  city  of  St.  Louis  without  violat- 
ing that  principle  of  comity  and  Jurisprud- 
ence that  has  ever  obtained  and  marked  the 
course  of  the  state  and  federal  courts  in 
this  country  in  matters  where  their  juris- 
diction might  ordinarily  be  coordinate.  It  is 
Intolerable  that,  under  our  system  of  laws, 
a  law  shall  be  Interpreted  and  decided  In 
two  different  ways  under  the  same  govern- 
ment. As  was  said  by  thi*  court  In  Thomas 
v.  Meade,  36  Mo.,  loc.  clt.  249:  "If  this  were 
to  be  allowed,  or  If  there  were  no  power  In 
the  Supreme  Court  to  interfere  by  prohibi- 
tion in  the  exercise  of  its  original  jurisdic- 
tion, and  that  superintending  control  which 
is  given  by  the  Constitution,  the  inferior 
courts  might  be  brought  into  unseemly  con- 
flicts with  one  another,  or  with  this  court, 
and  we  might  have  to  witness  the  disorderly 
and  disgraceful  spectacle  of  the  officers  of 
different  courts,  armed  with  contradictory 
process,  meeting  in  direct  collision  In  the 
public  streets,  and  Inaugurating  riot  and  civil 
disturbance,  while  purporting  to  be  acting 
in  the  name  of  one  and  the  same  executive 
authority."  Under  this  writ  of  prohibition, 
it  Is  not  the  province  of  this  court  to  pass 
upon  and  review  the  judgment  of  the  Cir- 
cuit Court  of  the  United  States  in  the  cases 
wberein  the  relators  were  the  complainants 
and  the  Railroad  and  Warehouse  Commis- 
sioners and  the  Attorney  General  and  other 
officers  of  this  state  were  the  defendants.  It 
Is  enough  for  us  at  this  time  to  know  that 
that  court  had  jurisdiction  both  of  the  par- 
ties and  the  subject-matter,  and  that  in  due 
course  It  rendered  its  decree;  and  from  that 
decree  the  defendants  have  the  right  to  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  and,  this  being  so,  that  court  having 
taken  jurisdiction  of  this  particular  matter 
and  having  retained  jurisdiction  thereof,  the 
circuit  attorney  of  the  city  of  St  Louis  could 
not  open  up  and  have  relltlgated  the  ques- 
tions Involved  In  that  record  and  determined 
in  the  decree  of  the  federal  court  by  an  in- 
junction In  the  circuit  court  of  the  city  of 
St  Louis;  and  in  our  opinion,  when  the 
pendency  of  that  proceeding  and  the  decree 
of  the  Circuit  Court  of  the  United  States  was 
brought  to  the  attention  of  the  respondent 
Judge  Williams,  then  the  restraining  order 
should  have  been  dissolved  and  no  Injunc- 
tion granted  to  prevent  the  relators  from  ex- 
ercising the  rights  which  the  decree  In  the 
federal  court  secured  to  them,  pending  at 
least  the  appeal.  If  any  shall  be  taken  from 
that  decree.  Jealous  as  the  states  are,  and 
of  right  ought  to  be,  of  the  powers  reserved 
to  them  In  our  dual  form  of  government.  It 
is  still  the  duty  of  the  officials  of  the  state 
to  recognize  these  powers  which  have  been 


prescribed  for  them  by  the  organic  law. 

The  act  of  the  General  Assembly  of  Mis- 
souri of  February  23,  1907,  was  assailed  in 
the  United  States  Circuit  Court  as  uncon- 
stitutional, in  Ex  parte  Young,  209  U.  S. 
159,  28  Sup.  Ct  454.  52  L.  Ed.  714.  13  L. 
R.  A.  (N.  S.)  932.  the  Supreme  Court  of  the 
United  States  said:  "The  act  to  be  enforced 
Is  alleged  to  be  unconstitutional,  and,  if  It 
be  so,  the  use  of  the  name  of  the  state  to 
enforce  an  unconstitutional  act  to  the  injury 
of  complainant  Is  a  proceeding  without  the 
authority  of,  and  one  which  does  not  affect 
the  state  in  Its  sovereign  or  governmental 
caimctty.  It  is  simply  an  illegal  act  upon 
the  pnrt  of  a  state  official  In  attempting  by 
the  use  of  the  name  of  the  state  to  enforce 
a  legislative  enactment  which  Is  void  be- 
cause unconstitutional.  If  the  act  which  the 
state  Attorney  General  seeks  to  enforce  be  a 
violation  of  the  federal  Constitution,  the  offi- 
cer In  proceeding  under  such  enactment  conies 
Into  conflict  with  the  superior  authority  of 
that  Constitution,  and  he  is  In  that  case/ 
stripped  of  his  official  or  representatve  char- 
acter and  is  subjected  In  bis  person  to  the 
consequences  of  his  Individual  conduct  •  •  • 
An  act  of  the  Legislature  fixing  rates,  either 
for  passengers  or  freight,  is  to  be  regarded 
as  prima  fade  valid,  and  the  onus  rests  up- 
on the  company  to  prove  its  assertion  to  the 
contrary.  Under  such  circumstances  It  was 
stated  by  Mr.  Justice  Miller,  in  bis  concur- 
lng  opinion  In  Chicago,  etc.,  Co.  v.  Minne- 
sota, 134  U.  S.  418-460.  10  Sup.  Ct-462,  33 
L.  Ed.  970,  that  the  proper,  If  not  the  only, 
mode  of  judicial  relief  against  the  tariff  of 
rates  established  by  the  Legislature  or  by  Its- 
commission,  la  by  a  bill  In  chancery  assert- 
ing its  unreasonable  character,  and  that  un- 
til the  decree  of  the  court  in  such  equity 
suit  was  obtained  it  was  not  competent  for 
each  Individual  having  dealings  with  a  car- 
rier, or  for  a  carrier  In  regard  to  each  in- 
dividual who  demands  Its  services,  to  raise- 
a  contest  in  courts  over  the  questions  which 
ought  to  be  settled  In  this  general  and  con- 
clusive manner.  This  remedy  by  bill  In  eq- 
uity Is  referred  to  and  approved  by  the  court 
In  St.  Louis,  etc.,  Co.  v.  Gill.  156  U.  S.  649- 
650.  66fi,  15  Sup.  Ct  484,  39  L.  Ed.  BU7.  al- 
though that  question  was  not  then  directly 
before  the  court  Such  remedy  is  undoubt- 
edly the  most  convenient,  the  most  compre- 
hensive, and  the  most  orderly  way  in  which 
the  rights  of  all  pnrtirs  can  be  properly,  fair- 
ly, and  adequately  passed  upon.  It  caunot 
be  to  the  real  interest  of  any  one  to  Injure 
or  cripple  the  resources  of  the  railroad  com- 
panies of  the  country,  because  the  prosper- 
ity of  both  the  railroads  and  the  country  is 
most  Intimately  connected.  The  question  of 
the  sufficiency  of  rates  is  important  and  con- 
trolling, and,  being  of  a  judicial  nature,  It- 


ment  to  the  exclusion  of  all  other  courts. 
This  Is  all  that  Is  claimed,  and  this  we  think 
must  be  admitted."  The  proceedings  by  the 
circuit  attorney  In  this  case  Is  of  the  same 
character  as  that  pursued  by  the  Attorney 
-General  of  Minnesota  In  that  case.  A  fed- 
eral Circuit  Court  had  In  each  case  obtained 
jurisdiction,  and  the  Attorney  General  In  that 
case  assumed  the  right  to  proceed  to  en- 
force the  enjoined  state  statute  on  the  the- 
ory that  the  state  was  independent  of  the 
decrees  of  the  federal  court ;  but  he  was  cit- 
ed for  contempt,  and  held  to  have  been  guilty 
of  contempt  in  violating  the  Injunction,  and 
the  Supreme  Court  of  the  United  States  af- 
firmed the  judgment  of  contempt  Reduced 
to  Its  last  practical  analysis,  this  Is  the  pur- 
pose of  the  circuit  attorney  In  the  injunc- 
tion case  in  the  circuit  court  of  the  city  of 
St  Louis.  It  is  a  defiance  of  the  decree  of 
the  United  States  Circuit  Court,  and,  if  per- 
mitted to  go  on,  can  be  productive  of  no  good, 
but  may  be  of  infinite  harm,  to  say  nothing 
of  the  annoyance  of  multiplied  litigation.  If 
the  state  of  Missouri  deems  the  decree  of  the 
United  States  Circuit  Court  erroneous  and 
oppressive,  it  doubtless  will  appeal  to  the 
proper  Appellate  court  of  the  United  States, 
and.  that  court  being  the  final  arbiter  where 
federal  questions  are  Involved,  every  officer 
and  good  citizen  must  yield  obedience.  The 
United  States  Circuit  Court  having  found 
the  act  of  the  Missouri  Legislature  of  Feb- 
ruary 23.  1907,  unconstitutional  and  void  and 
confiscatory,  and  that  court  having  first  ob- 
tained jurisdiction  of  that  question,  the  or- 
derly and  proper  way  to  settle  that  question 
finally  is  to  appeal  that  case  to  the  federal 
appellate  court,  and  not  by  a  multiplicity  of 
other  suits  and  prosecutions  involving  the 
same  questions.  In  our  opinion,  this  court, 
in  the  exercise  of  Its 'superintending  control 
over  the  circuit  court  of  St  Louis,  should 
prohibit  the  said  court  from  further  assert- 
ing jurisdiction  of  said  injunction,  at  least 
until  after  the  appeal  of  the  state  from 
Judge  McPherson's  decree  phall  have  been 
finally  determined  and  reversed:  for.  If  af- 
firmed, then  there  will  he  no  further  occasion 
for  endeavoring  to  enforce  the  two-cent  rate. 

3.  Whether  the  writ  of  prohibition  should 
be  awarded  in  this  case  also  Involves  the  Im- 
portant question,  is  the  state  a  party  to  the 
injunction  suit  pending  in  respondent's  court 
"In  its  own  behalf"?  Section  8637,  Rev.  St. 
180»  (Ann.  St  1906.  p.  2050),  provides:  "No 
injunction,  unless  on  final  bearing  or  Judg- 
ment, shall  issue  in  any  case  except  in  suits 
instituted  by  the  state  in  Its  own  behalf, 
until  the  plaintiff  or  some  responsible  person 
shall  have  executed  a  bond  with  sufficient 
S'irety  or  sureties  to  the  other  party  in  such 
sum  as  the  court  or  judge  shall  deem  suffl- 


to  the  injunction  suit,  and  by  the  express 
language  of  the  statute  was  relieved  from 
giving  the  bond,  and  upon  this  position  Issue 
is  Joined,  and  the  solution  is  full  of  difficul- 
ties, in  view  of  the  decisions  of  this  court 
and  of  the  Supreme  Court  of  the  United 
States.  In  State  ex  rel.  Circuit  Attorney  v. 
Saline  County  Court  SI  Mo.  350.  11  Am.  Rep. 
454,  it  was  ruled  after  exhaustive  discussion 
that  the  Attorney  General,  and  in  a  proper 
case  the  circuit  attorney,  could  Institute  and 
prosecute  proceedings,  In  the  name  of  the 
state,  to  restrain  public  and  private  corpora- 
tions from  exercising  powers  not  granted  and 
from  abuse  of  those  granted,  and  the  decision 
was  supported  by  many  English  decisions, 
and  is  the  accepted  law  of  this  state  to-day, 
but  while  the  Attorney  General  may  use  the 
name  of  the  state  In  any  county  of  the  state, 
in  a  proper  case,  it  by  no  means  follows  that 
the  circuit  attorney  of  St  Louis,  or  a  prose- 
cuting attorney,  or  all  prosecuting  attorneys 
may  use  the  name  of  the  state  in  enjoining 
or  restraining  corporate  delinquencies  or 
abuses,  outside  of  their  respective  counties 
or  city,  or  that  they  may  use  the  name  of  the 
state  to  avoid  giving  bond  in  any  case. 

The  duties  of  the  Attorney  General  are  de- 
fined by  statute,  and  so  are  those  of  the 
prosecuting  attorneys,  and  a  careful  reading 
of  sections  4943  and  4950,  Rev.  St  1809 
(Ann.  St.  1906,  pp.  2635,  2638),  will,  we 
think,  demonstrate  that  the  lawmaking  pow- 
er charged  the  Attorney  General  with  the 
duty  of  conducting  all  litigation  on  behalf  of 
the  state,  as  distinguished  from  a  county  or 
some  municipality,  and  that  It  was  the  ob- 
vious purpose  to  restrict  the  circuit  attorney 
of  St.  Louis,  and  the  various  prosecuting  at- 
torneys of  the  counties  of  the  state,  to  those 
matters  which  arise  In  their  respective 
counties  or  city  and  which  affect  the  inter- 
ests of  their  respective  local  jurisdictions. 
It  will  not  be  seriously  asserted,  we  think, 
by  any  lawyer,  that  the  circuit  attorney  of 
St  Louis  has  authority  to  prosecute  a  crime 
committed  outside  of  the  corporate  limits  of 
St.  Louis,  and  yet  the  duties  and  powers  of 
prosecuting  attorneys  are  conferred  by  the 
same  section  which  limits  such  duties  and 
powers  to  action  In  their  respective  counties. 
It  appears  that  this  was  the  view  of  the 
pleader  who  drew  the  bill  in  said  Injunction 
case,  because  care  is  taken  to  allege  that  the 
relators  are  operating  railroads  and  carry- 
ing on  their  business  as  common  carriers  not 
only  in  Missouri  but  in  the  city  of  St  Louis. 
However,  it  Is  perfectly  obvious  that  the  sub- 
ject-matter of  the  action  is  not  something 
that  pertains  solely  to  the  city  of  St  Louis, 
but  is  Intended  to  enjoin  railroads  that  do 
not  approach  the  said  city  from  any  direction 
and  are  many  miles  distant  therefrom. 
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Whatever  may  be  the  duties  of  the  rail- 
road companies  under  the  laws  of  this  state, 
and  whatever  remedies  may  be  enforced 
against  them,  it  must  be,  so  far  as  the  city 
of  St  Louis  Is  concerned,  with  reference  to 
the  general  subject-matter  of  the  transpor- 
tation of  passengers  throughout  the  state, 
and  such  unquestionably  Is  the  scope  of  this 
bill  for  Injunction.  So  that  to  authorize  the 
circuit  attorney  to  sustain  a  bill  of  this  char- 
acter, affecting  all  the  railroads  of  the  state 
and  their  relation  to  the  state  at  large,  It 
must  be  conceded  that  his  duties  and  powers 
are  concurrent  with  those  of  the  Attorney 
General.  Clearly,  if  the  circuit  attorney  of 
St.  Louis  can  maintain  that  suit,  the  Attor- 
ney General  could  have  done  so,  and  the 
prosecuting  attorneys  of  all  the  counties 
could  have  done  so,  and  Interminable  confu- 
sion might  result  from  their  different  theo- 
ries, and  neither  could  control  the  other.  If 
the  theory  of  the  respondent  Is  carried  to  its 
logical  conclusion,  then  the  circuit  attorney 
of  St  Louis  might  institute  such  suit  in  any 
of  the  various  counties.  We  do  not  think  the 
decided  cases  warrant  any  such  conclusion. 
In  State  ex  rel.  v.  Saline  County  Court,  51 
Mo.  850,  11  Am.  Rep.  454,  the  bonds  which 
the  county  court  was  enjoined  from  Issuing 
affected  Saline  county  only,  and  the  circuit 
attorney  at  that  time  was  the  representative 
of  the  state  in  the  circuit  in  which  Saline 
county  was  situated.  That  case  affords  no 
precedent  for  holding  that  the  circuit  attor- 
ney of  St.  Louis  may  Institute  such  actions 
outside  of  St.  Louis.  As  to  State  ez  rel.  v. 
Zachritz,  166  Mo.  307,  65  S.  W.  999,  89  Am. 
St.  Rep.  711,  that  was  a  suit  by  the  Attorney 
General  In  the  circuit  court  of  St.  Louis  to 
annul  and  cancel  certain  licenses  issued  by 
the  State  Auditor  to  the  Delmar  Jockey  Club, 
which  It  was  alleged  were  obtained  from  the 
State  Auditor  "wrongfully,  fraudulently,  and 
surreptitiously."  It  is  obvious  that  the  de- 
cision rests  upon  the  fact  that  the  state  had 
a  direct  pecuniary  Interest,  In  addition  to  its 
general  governmental  control.  The  other 
cases  cited  are  based  upon  the  violation  of 
the  express  constitutional  provision  render- 
ing unlawful  the  acts  of  public  corporations. 
The  circuit  court  held  that  the  state  was  the 
plaintiff,  and  for  that  reason  refused  to  re- 
quire a  bond,  and  thus  relators  have  no  re- 
course agaiust  any  one  if  their  Judgment  in 
the  United  States  circuit  court  Is  affirmed. 
If  the  state  was  the  plaintiff  In  its  own  be- 
half, the  injunction  suit  should  have  been 
instituted  by  the  Attorney  General,  and  not 
by  the  circuit  attorney  of  St.  Louis.  In  our 
opinion  the  use  of  the  name  of  the  state  by 
the  circuit  attorney  was  entirely  unauthoriz- 
ed, and,  while  advantage  might  be  taken  of 
this  in  the  circuit  court  and  cannot  avail 
here  to  show  want  of  jurisdiction,  It  does 
sufficiently  appear  that  in  a  legal  and  con- 
stitutional sense  the  state  Is  not  such  a  par- 
ty to  this  suit  as  to  exempt  the  plaintiff  from 
giving  a  bond  as  a  condition  precedent  to  the 


Issuing  of  a  temporary  injunction.  Bnt  It  is 
evident,  because  it  is  so  stated  in  the  petition 
for  injunction,  that  the  circuit  attorney  and 
the  circuit  court  rely  for  authority  in  the  cir- 
cuit attorney  to  Institute  the  Injunction  pro- 
ceeding, and  for  the  jurisdiction  of  the  cir- 
cuit court  thereof,  upon  section  8970,  Rev. 
St  1899  (Ann.  St  1906,  p.  4153),  and  the 
amendment  thereof  In  1907  (Laws  1907,  p. 
379).  That  section  provides:  "The  several 
circuit  courts  of  this  state  are  hereby  Invest- 
ed with  jurisdiction  to  prevent  and  restrain 
any  person  or  persons,  corporation,  partner- 
ship, individual  or  association  of  individuals, 
from  entering  Into  any  combinations,  pools, 
agreements  In  the  form  of  trusts,  confedera- 
tion, conspiracy  or  understanding  declared  Il- 
legal by  this  act,  or  any  other  law  of  this 
state  relative  to  pools,  trusts,  conspiracies 
and  unlawful  combinations."  By  the  very 
terms  of  this  section  and  as  amended,  this 
special  jurisdiction  is  vested  to  enjoin  com- 
binations, conspiracies,  pools,  and  trusts  pro- 
hibited by  that  act  and  that  act  does  not  re- 
late to  the  transportation  of  passengers,  and 
it  was  so  ruled  in  the  Standard  Oil  Case 
(Mo.)  116  S.  W.  1016.  In  our  opinion  that 
act  does  not  confer  jurisdiction  upon  the  cir- 
cuit courts  to  restrain  agreements  as  to  pas- 
senger traffic,  but  is  confined  by  its  own 
terms  to  persons  or  corporations  dealing  In 
commodities.  The  question  when  the  state 
is  a  party,  under  the  eleventh  amendment  to 
the  Constitution  of  the  United  States  exempt- 
ing it  from  being  sued  by  a  citizen  of  another 
state,  and  under  the  statute  for  removal  of 
causes  from  the  state  courts  to  the  federal 
courts,  has  been  bo  often  ruled  In  the  Su- 
preme Court  of  the  United  States  that  we 
need  only  to  refer  to  the  last  pronouncement 
on  that  subject  in  Ex  parte  Young,  209  U.  S. 
123,  28  Sup.  Ct.  441,  52  L.  Ed.  714,  13  L.  R. 
A  (N.  S.)  932,  and  cases  therein  cited,  to 
show  that  suits  like  the  injunction  in  the 
case  of  these  relators  against  the  Attorney 
General  and  Railroad  -and  Warehouse  Com- 
missioners of  the  state  are  not  cases  against 
the  state  within  the  meaning  of  the  eleventh 
amendment  to  the  Constitution  of  the  United 
States  or  the  removal  act  Ex  parte  Young, 
209  U.  S.,  loc.  dt  155,  28  Sup.  Ct  441.  52 
L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932 ;  Reagan 
v.  Loan  &  Trust  Co.,  154  U.  S.  362,  14  Sup. 
Ct  1047,  38  L.  Ed.  1014. 

In  our  opinion  there  Is  no  good  reason  why 
the  circuit  attorney  should  not  have  been  re- 
quired to  file  a  bond  as  required  by  the  stat- 
ute, because  in  our  opinion  this  was  not  and 
Is  not  a  suit  instituted  by  the  state  in  its  own 
behalf. 

What,  then,  is  the  result  of  the  failure  of 
the  court  to  require  a  bond  before  granting 
the  restraining  order  or  temporary  injunc- 
tion? In  his  lucid  and  admirable  style,  Com- 
missioner Martin  In  City  of  St  Louts  v.  St. 
Louis  Gaslight  Co.,  82  Mo.  353,  pointed  out 
the  reason  and  origin  of  our  statutory  law 
requiring  a  bond  as  a  condition  precedent  to 
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obtaining  an  Injunction.  He  said:  "The 
matter  In  Issue  Involves  a  question  of  equity 
practice  and  Jurisdiction  as  affected  by  our 
statutes  relating  to  sucb  questions.  For  a 
proper  understanding  of  the  issues,  It  will  be 
necessary  to  allude  to  the  jurisdiction  and 
practice  of  courts  of  equity  in  respect  to  dam- 
ages consequent  upon  the  dissolution  of  in- 
junctions as  It  existed  prior  to  and  Independ- 
ent of  statutes.  When  temporary  injunctions 
were  granted,  as  they  frequently  were,  upon 
the  naked  petition  and  ex  parte  showing  of 
the  applicant,  and  were  afterwards  dissolv- 
ed In  a  final  hearing  of  the  cause,  neither 
law  nor  equity  furnished  any  remedy  to  the 
defendant  for  the  damages  consequent  from 
them,  however  serious  they  might  be.  Such 
damages  were  considered  as  flowing  from  the 
judgment  and  order  of  the  court,  and  not 
from  the  plaintiff,  If  be  did  nothing  more 
than  to  sue  In  good  faith  for  the  process 
awarded  him.  The  Injustice  which  so  of- 
ten resulted  from  hasty  and  unfounded  or- 
ders of  injunction,  for  the  consequences  of 
which  tbe  courts  alone  were  responsible  un- 
der the  law,  Induced  them  to  adopt,  as  far 
as  was  In  their  power,  such  measures  and 
safeguards  as  might  afford  the  defendant  an 
Indemnity  against  loss  and  Injury  from  in- 
junctions which  ought  never  to  have  been 
granted.   •   •  *'* 

Proceeding  then,  to  consider  the  meaning 
of  section  3637,  p.  2060  (then  section  2710, 
Rev.  St  1879),  the  commissioner  said:  "This 
provision  which  has  been  in  force  since  1835 
is  very  plain  In  its  terms  (Rev.  St.  1835,  p. 
314).  It  assumes  to  control  the  discretion  of 
the  courts  In  respect  to  safeguards  for  the 
Indemnity  of  tbe  defendant,  and  prescribes 
a  particular  one  In  the  nature  of  a  bond 
which  they  must  not  fail  to  exact  before  Is- 
sue of  the  order  of  Injunction." 

Similar  statutes  to  our  section  3637,  Rev. 
St  1899  (Ann.  St  1906,  p.  2050,  are  found  In 
many  other  states  and  construed  by  their 
highest  appellate  courts.  Thus  in  Nebraska 
it  is  provided  that  "no  Injunction,  unless 
provided  by  special  statute,  shall  operate  un- 
til the  bond  required  by  said  section  has  been 
filed  and  approved."  In  State  ex  rel.  v. 
Green,  48  Neb.  327,  67  N.  W.  162,  the  Su- 
preme Court,  among  other  things,  said :  "The 
order  granted  by  Judge  Sinclair,  although 
purporting  to  be  a  temporary  injunction,  re- 
quired no  bond  to  be  given  by  the  relator,  nor 
was  one  In  fact  thereafter  executed.  This 
order,  therefore,  never  went  Into  effect  and 
had  no  validity  whatever.  *  *  •  Such  la 
the  meaning  of  sections  255  and  258,  Code 
Civ.  Proc.  •  *  *  It  Is  no  contempt  to 
disregard  a  temporary  Injunction  where  no 
bond  has  been  given  to  carry  the  order  into 
effect" 

In  Kansas  the  statute  is  in  all  substantial 
respects  like  the  section  just  quoted  from 
Nebraska.  In  State  ex  rel.  Bradford,  Atty. 
Gen.,  v.  Llppert  et  al.,  85  Kan.  150,  loc.  cit 
155,  10  Pac.  635,  loc  cit  639,  Horton,  C.  J., 


said :  "Said  order  of  Injunction,  even  If  prop- 
erly Issued,  is  no  obstacle  to  the  granting  of 
the  elections,  because  the  statute  provides 
that  an  Injunction  shall  not  operate  until  the 
party  obtaining  the  same  shall  furnish  an  un- 
dertaking executed  by  one  or  more  sufficient 
sureties.  No  proper  undertaking  was  given 
prior  to  the  commencement  of  tbe  action." 
It  is  significant  this  suit  was  brought  by  the 
Attorney  General  In  the  name  of  the  state. 

In  Ex  parte  Miller,  129  Ala.  130,  30  South. 
611,  87  Am.  St.  Rep.  49,  It  was  ruled  there 
can  be  no  injunction  in  Alabama,  and  conse- 
quently no  contempt  for  its  violation,  until 
a  bond  has  been  given.  "Such  an  order  Is 
conditional  In  Its  nature,  and  there  can  be 
no  Injunction  until  tbe  bond  is  given."  2 
High  on  Injunctions,  t  1429;  1  Beach  on  In- 
junctions, t  269;  Wlnslow  v.  Nayson,  113 
Mass.  411. 

In  view  of  the  reason  of  the  statute  exact- 
ing a  bond  as  a  condition  precedent  to  the 
granting  of  an  injunction,  we  are  of  tbe  opin- 
ion that  the  requirement  goes  to  the  very 
jurisdiction  of  the  court  and  that  an  injunc- 
tion under  the  statute,  without  requiring  the 
bond  and  its  execution  and  approval  before 
the  Issuing  of  the  injunction,  is  and  would 
be  in  excess  of  the  jurisdiction  of  the  circuit 
court;  that  notwithstanding  Its  general 
equity  powers,  the  statute  must  control  and 
be  held  to  modify  and  regulate  its  jurisdic- 
tion, and,  when  the  consequences  to  a  defend- 
ant are  considered,  the  statute  is  a  wise  and 
salutary  one  and  should  be  enforced.  On 
this  point  our  opinion  Is  that  the  respondent, 
In  Issuing  his  restraining  order  and  refus- 
ing to  discontinue,  set  aside,  or  annul  it  ex- 
ceeded his  Jurisdiction,  and  should  be  pro- 
hibited from  further  maintaining  said  tempo- 
rary injunction  and  ordered  to  set  aside  the 
same. 

BURGESS,  FOX,  and  GRAVES,  JJ.,  con- 
cur in  toto.  LAMM,  J.,  concurs  in  first  and 
second  paragraphs,  and  dissents  as  to  re- 
mainder of  opinion.  WOODSON,  Jn  concurs 
In  result  VALLIANT,  C.  J.,  absent 

LAMM,  J.  (concurring  In  part  and  dissent- 
ing in  part).  I  concur  in  paragraphs  1  and 
2  of  the  opinion  of  my  Brother  GANTT,  and 
dissent  as  to  the  others. 

L  The  admissions  Inferable  from  the  form 
of  submission  under  the  pleadings  warrant 
the  conclusion  that  relators  have  sufficiently 
tested  their  rights  below  before  applying  here 
for  a  writ  of  prohibition. 

2.  Furthermore,  while  the  petition  for  in- 
junction in  Judge  Williams'  court  makes  alle- 
gations that  the  present  relators,  defendants 
there,  have  violated  our  statutes  relating  to 
pools,  combinations,  and  trusts  in  restraint 
of  trade,  competition,  etc.,  yet  I  think  those 
allegations  are  somewhat  by  way  of  coloring 
matter,  or  explanatory  of  the  heart  of  the 
bill,  and  are  made  not  otherwise  than  by  way 
of  Inducement    They  do  not  constitute  a 
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I  went  up  the  next  morning.  I  went  up  and 
pleaded  guilty  and  paid  my  fine — I  thought 
I  bad  to — and  they  turned  around  and  charg- 
ed me  with  keeping  her  up  there.  Q.  Who 
told  you  to  plead  guilty?  A.  The  chief  of 
police.  Q.  Was  you  with  a  man  that  night 
you  were  arrested?  A.  No,,  sir.  Q.  Had 
you  resorted  to  rooms  for  the  purpose  of 
having  Intercourse  with  any  man?  A.  No, 
sir." 

The  admission  of  the  defendant  as  to  "run- 
ning a  bawdyhouse"  was  evidently  the  re- 
sult of  a  misapprehension  of  the  facts,  the 
records  of  the  police  court  showing  that  her 
plea  of  guilty  was  to  the  charge  of  "re- 
ceiving men  In  room."  Defendant  admit- 
ted that  the  two  women  mentioned  rented 
rooms  from  her,  and  paid  her  $5  a  week 
each  for  rooms,  and  that  the  age  of  her 
daughter,  Leona,  was  16  years,  but  stated 
that  the  girl  always  stayed  and  slept  with 
her,  and  that  she  did  not  permit  her  to  keep 
company  wltb  men. 

The  defendant  is  not  represented  In  this 
court,  but  in  her  motion  for  a  new  trial 
eight  different  grounds  therefor  are  assign- 
ed. These  are  all  of  *a  general  character, 
and,  excepting  perhaps  the  eighth  paragraph, 
there  Is  nothing  In  the  motion  to  Indicate 
to  this  court  what  particular  error  or  errors 
the  motion  Is  leveled  at,  nor  have  we  any 
means  of  ascertaining.  We  cannot  undertake 
to  pass  on  such  a  motion.  It  Is  asserted,  how- 
ever, in  the  eighth  ground  for  new  trial  that 
the  verdict  is  so  at  variance  with  the  testi- 
mony as  to  indicate  passion  and  prejudice 
on  the  part  of  the  Jury  rendering  same. 

That  the  punishment  Imposed  is  excessive 
under  the  evidence  disclosed  by  the  record 
in  this  case,  no  fair-minded  man  will  gain- 
say. The  case  as  presented  by  the  state 
Is  a  very  weak  one,  to  say  the  least.  Be- 
yond the  defendant's  plea  of  guilty  to  the 
charge  of  "lodging  in  a  bawdyhouse,"  some 
time  prior  to  filing  of  the  information  In 
this  case,  there  was  little  evidence  to  show 
that  she  was  In  fact  a  keeper  of  a  bawdy- 
house. 

The  first  Instruction  given  In  behalf  of  the 
state  reads  as  follows:  "Gentlemen  of  the 
Jury,  you  are  Instructed  that  if  you  believe 
and  find  from  the  evidence  that  the  defend- 
ant, Mary  Ferguson,  on  the  1st  day  of  April, 
1906,  or  at  any  time  within  three  years  next 
before  the  filing  of  the  Information  in  this 
case,  to  wit,  the  21st  day  of  May,  1906,  at 
the  county  of  Greene  and  state  of  Missouri, 
being  then  and  there  the  keeper  or  person 
In  charge  of  a  certain  bouse,  to  wit,  the 
apartments  on  the  second  floor  of  the  build- 
ing located  at  number  409  Boonvllle  street 
In  the  city  of  Springfield,  Mo.,  said  house  aud 


a  l-ci  laiu  lejuaie  utiuer  cue  age  ui  AO  J  cat  b, 

to  wit,  Leona  Ferguson,  to  enter  Into  or  re- 
main In  said  house,  then  you  will  find  the 
defendant  guilty  as  charged  In  the  Informa- 
tion, and  assess  her  punishment  at  Imprison- 
ment In  the  state  penitentiary  for  a  term 
of  not  less  than  two  nor  more  than  ten 
years." 

It  Is  apparent  from  a  careful  reading 
of  this  Instruction  that  It  does  not  submit 
to  the  Jury,  as  it  should  have,  the  question 
as  to  whether  the  defendant  was  the  keeper 
or  person  In  charge  of  the  house  or  apart- 
ments described  In  the  Instruction,  nor 
whether  said  house  was  at  the  time  mention- 
ed being  used  as  a  common  bawdyhouse,  or 
house  of  assignation;  but  the  instruction 
assumes  such  to  be  the  facts,  and  It  was, 
therefore,  erroneous.  The  court  cannot  by 
its  Instructions  assume  the  existence  of  ma- 
terial facts  In  issue,  and  as  to  which  the  evi- 
dence Is  conflicting,  as  by  doing  so  It  In- 
vades the  province  of  the  Jury.  St  Louis, 
K.  &  N.  W.  Ry.  Co.  v.  St.  Louis  Union  Stock- 
yards Co.,  120  Mo.  641,  25  S.  W.  399,  and 
cases  cited. 

For  tbese  considerations,  the  Judgment  Is 
reversed  and  the  cause  remanded.  All  con- 
cur. 

t 

BLACK  v.  EPSTEIN  et  al 
(Supreme  Court  of  Missouri,  Division  No.  2.' 
June  8,  1909.) 

1.  Depositions  (|  90*)  —  Admissibility  as 

Evidence. 

A  deposition  of  a  defendant  taken  by  the 
commissioner  appointed  by  the  court  before  a 
third  person  was  made  a  party  defendant  is 
admissible  in  favor  of  plaintiff,  though  defend- 
ant Is  present  at  the  trial,  when  merely  offered 
as  declarations  of  defendant,  and  not  as  evi- 
dence against  the  third  person  or  as  declara- 
tions of  one  conspirator  against  another. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  f  251;  Dec.  Dig.  {  90.*] 

2.  Evidence  (8  222*)— Declarations  Against 
Inter  est— Admissibility. 

Statements  made  by  a  party  to  a  suit 
against  his  interest  touching  material  facts  are 
competent  as  original  testimony. 

IEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  786;  Dec.  Dig.  §  222.*] 

3.  Witnesses  ({  400*)— Evidence  (8  591*)— 
Impeachment— Contradiction. 

While  a  party  who  calls  the  adverse  party 
as  a  witness  cannot  directly  impeach  his  cred- 
ibility, yet  where  the  evidence  of  the  advene 
party  is  contradictory  and  shows  that  he  is 
inclined  to  prevaricate,  and  that  what  he  Bays 
Is  not  true,  the  court  or  Jury  may  place  the 

grope r  estimate  on  it.  and  a  party  is  not  bound 
y  the  statement  of  the  adverse  party  where  his 
evidence  as  a  whole  demonstrates  that  the  state- 
ment is  untrue. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ft  1269 ;  Dec  Dig.  I  400;*  Evidence, 
Cent.  Dig.  8  2441 ;  Dec.  Dig.  8  591.*] 
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4.  Bvtdencb  a  106*)— Rexetai?ct— Chabac- 

TEB  OB  RBPUTATIOH. 

In  civil  actions  tb«  character  of  neither 
party  unless  assailed  can  be  inquired  into  if 
not  put  in  issue  in  the  nature  of  the  proceed- 
ings, as  in  libel,  slander,  malicious  prosecu- 
tions, etc.,  in  which  evidence  of  good  charac- 
ter is  to  be  considered  in  assessing  damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  177;  Dec.  Dig.  8  106*1 

5.  Evidence  (J  106*) — Relevancy — Cn abac- 
tor ob  Reputation. 

In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  against  creditors,  the  character  of 
the  grantor  and  grantee  for  fair  dealing  is  not 
in  issue,  and  proof  of  their  character  for  fair 
dealing  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  178-183;  Dec.  Dig.  5  106.*] 

6.  Witnesses  ({  87*)— Proof  of  Reputation 
— Competency. 

Before  a  witness  can  be  asked  about  the 
general  reputation  of  a  party,  it  must  first  be 
shown  that  the  witness  is  acquainted  with  such 
reputation  and  knows  it. 

[Ed.  Note.— For  other  esses,  see  Witnesses, 
Cent  Dig.  §  84;  Dec.  Dig.  |  37.*] 

7.  Appeal  and  Ebbob  (J  907*)— Kecobd— Re- 
view. 

Where  the  record,  on  appeal  in  an  equity 
suit,  showed  that  plaintiff  offered  to  read  in 
evidence  the  deposition  of  defendant,  that  the 
objection  thereto  was  overruled  and  exceptions 
saved,  but  did  not  show  whether  it  was  read, 
and  no  direction  to  the  clerk  to  copy  the  depo- 
sition, as  authorized  by  Rev.  St  1809,  §  866 
(Ann.  St  1906,  p.  815),  appeared  in  the  bill 
of  exceptions  marked  O.  K.  by  plaintiff's  coun- 
sel, the  court  would  not  affirm  the  judgment 
for  plaintiff  because  the  deposition  was  not 
set  out  In  the  bill  of  exceptions,  and,  in  the 
absence  of  any  part  of  the  evidence,  there  must 
be  a  presumption  that  the  trial  court's  action 
was  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2911-2915,  3673;  Dec. 
Dig.  f  907.*] 

8.  Fraudulent  Conveyances  (|  115*)— Pbkf- 
ebences— Effect. 

A  debtor,  solvent  or  Insolvent,  may  prefer 
one  or  more  of  his  creditors,  and  may  by  any 
suitable  means  appropriate  his  property  to  the 
payment,  or  part  payment,  of  the  just  debts  of 
one  or  more  of  his  creditors  to  the  exclusion 
of  others. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  18  370,  375-377 ;  Dec. 
Dig.  f  115.*] 

9.  Fbauduliht  Conveyances  (8  64*)— Fbaud 
—Evidence. 

In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  against  creditors,  the  fact  that  the 
grantor  and  grantee  are  brothers  and  that  the 
grantor  was  insolvent  at  the  time  of  the  con- 
veyance does  not  prove  fraud,  but,  when  added 
to  other  suspicious  circumstances,  may  furnish 
satisfactory  proof  of  it 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  98  159-161,  164,  165 ; 
Dec.  Dig.  8  64.*] 

10.  Fraudulent  Conveyances   (8   295*)  — 
Fbaud— Evidence. 

Fraud,  justifying  the  setting  aside  of  a 
conveyance  as  fraudulent  against  creditors, 
must  be  proved  as  an  affirmative  fact  and  the 
proof  must  be  such  as  to  convince  the  mind  of 
the  chancellor,  for  fraud  is  not  presumed,  and, 
where  the  facts  comport  as  well  with  honesty 


as  with  fraud,  the  transaction  must  be  held 
honest 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,.  Cent  Dig.  8  867;  Dec.  Dig.  8 
295.*] 

11,  Fraudulent  Conveyances  (8  295*)  — 
Fraud— Evidence. 

In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  as  against  creditors,  evidence  held 
to  justify  a  finding  that  the  conveyance  was 
voluntary  and  with  intent  to  defraud  credit- 
ors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  88  687-876 ;  Dec.  Dig. 

Appeal  from  St  Louis  Circuit  Court ;  Matt 
O.  Reynolds,  Judge. 

Action  by  Maurice  B.  Black  against  Simon 
Epstein  and  others.  From  a  judgment  for 
plaintiff,  defendant  Marcus  Epstein  appeals. 
Affirmed. 

This  action  was  begun  on  September  19, 
1902,  in  the  circuit  court  of  the  city  of  St 
Louis,  by  Maurice  H.  Black  against  Simon 
Epstein,  Frank  Helmenz,  and  August  Gehner. 
On  November  4,  1903,  an  amended  petition 
was  filed  by  which  Marcus  Epstein  was  also 
made  a  party  defendant  The 'object  of  the 
action  is  to  set  aside  a  deed  of  trust  made 
by  Simon  Epstein  on  January  8,  1901,  to 
August  Gehner,  as  trustee,  and  Frank  Hel- 
menz as  party  of  the  third  part  to  secure  a 
note  of  $30,000,  made  to  said  Helmenz,  which 
said  note  and  deed  of  trust  were  transferred 
to  the  defendant  Marcus  Epstein  on  the 
grounds,  as  alleged,  that  said  deed  of  trust 
was  made  to  hinder,  delay,  and  defraud  the 
plaintiff  and  other  creditors  of  Simon  Ep- 
stein, and  to  cover  np  and  conceal  the  prop- 
erty of  Simon  Epstein  from  plaintiff  and  his 
other  creditors.  It  is  alleged  that  said  deed 
of  trust  and  the  note  of  $30,000  secured  there- 
by were  wholly  without  consideration;  that 
Simon  Epstein  was  not  indebted  to  Helmenz; 
and  that  the  assignment  and  transfer  of 
said  deed  of  trust  and  note  from  Helmenz  to 
Marcus  Epstein  were  wholly  without  consid- 
eration, and  made  to  hinder,  delay,  and  de- 
fraud the  plaintiff,  and  to  prevent  him  from 
collecting  a  just  claim  against  defendant  Si- 
mon Epstein.  It  is  also  alleged  that  said  deed 
of  trust  was  conceived  by  Simon  Epstein  and 
Marcus  Epstein  for  the  purpose  of  covering 
up  and  concealing  the  ownership  of  the 
property  of  Simon  Epstein,  and  to  hinder,  de- 
lay, and  defraud  the  plaintiff.  Plaintiff 
prayed  that  said  deed  of  trust  be  declared 
null  and  void  as  to  plaintiff,  and  that  the 
real  estate  therein  described  be  subjected  to 
the  Hen  of  certain  judgments  of  plaintiff  ob- 
tained against  said  Simon  Epstein.  The  an- 
swer was  a  general  denial.  Judgment  was 
rendered  for  plaintiff  in  accordance  with  the 
prayer  of  the  petition  on  September  28, 1904. 
From  this  judgment  Marcus  Epstein  appealed 
to  this  court 

The  evidence  developed  upon  the  trial  was 
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substantially  as  follows:  On  August  18, 1900, 
respondent  Black  commenced  an  action  in 
the  circuit  court  of  the  city  of  St  Louis 
against  Simon  Epstein  which  resulted  in  a 
Judgment  In  favor  of  Black  and  against  said 
Epstein  on  February  4,  1901,  In  the  sum  of 
13,171.73,  with  Interest  thereon  from  date  of 
judgment  at  6  per  cent  per  annum.  After- 
wards Black  began  another  action  In  said 
circuit  court  of  the  city  of  St  Louis  against 
said  Simon  Epstein  on  another  cause  of  ac- 
tion, which  resulted  in  a  Judgment  against 
said  Epstein  on  June  20,  1902,  in  the  sum 
of  $3,490.68,  with  interest  thereon  from  date 
of  judgment  at  8  per  cent,  per  annum.  At 
the  time  of  rendering  Judgment  In  this  cause 
said  two  Judgments  amounted,  with  Interest, 
to  $7,710.10.  At  the  time  of  the  commence- 
ment of  the  above-described  two  suits,  Simon 
Epstein  was  the  owner  of  the  real  estate  de- 
scribed In  respondent's  petition.  On  the  8th 
day  of  January,  1901,  Simon  Epstein  execut- 
ed and  delivered  a  deed  of  trust  to  August 
Gehner,  as  trustee,  and  Frank  Helmenz,  as 
party  of  the  third  part,  which  deed  of  trust 
was  duly  recorded  in  the  office  of  the  recorder 
of  deeds  in  the  city  of  St  Louis  on  January 
12,  1901.  Said  deed  of  trust  purported  to 
secure  a  note  of  $30,000  made  to  said  Hel- 
menz, and  embraced  the  real  estate  described 
In  the  petition.  Immediately  after  said  deed 
of  trust  and  note  were  executed,  they  were 
assigned  and  transferred  by  Helmenz  to  Mar- 
cus Epstein.  It  is  conceded  that  no  consid- 
eration of  any  kind  passed  from  Helmenz  to 
Simon  Epstein,  or  from  Marcus  Epstein  to 
Helmenz.  It  is  also  conceded  that.  If  there 
was  any  consideration  moving  the  execution 
of  said  deed  of  trust  and  note,  it  consisted 
of  past  debts  owing  by  Simon  Epstein  to 
Marcus  Epstein.  The  said  deed  of  trust  em- 
braced all  the  property  of  Simon  Epstein,  In- 
cluding personal  property,  and  there  remains 
no  other  property  upon  which  executions 
might  be  levied  or  out  of  which  said  Judg- 
ments could  be  satisfied. 

Frank  Helmenz  testified  that  he  was  work- 
ing for  the  Title  Guaranty  Trust  Company 
when  deed  of  trust  was  made;  he  bad  no 
recollection  of  the  transaction.  Simon  Ep- 
stein did  not  owe  him  anything,  nor  was 
there  any  consideration  passing  from  him  to 
Simon  Epstein,  nor  from  Marcus  Epstein  to 
blm,  for  the  note  and  deed  of  trust,  ne  in- 
dorsed the  note  without  recourse — that  was 
the  usual  way  of  doing  business  in  the  otuce. 

August  Gebner  testified.  He  was  trustee  In 
the  deed  of  trust,  but  does  not  remember  the 
circumstances  of  making  the  deed.  Thinks 
that  deed  of  trust  was  made  at  the  instance 
of  the  Epsteins.  Says  it  was  a  habit  in  his 
office  to  make  all  the  deeds  of  trust  to 
Helmenz  or  himself  as  trustee.  Epstein  was 
not  indebted  to  Helmenz.  Says  he  was  not 
directed  by  Epstein  to  make  the  deed  of 
trust  In  the  form  It  was  made,  but  that  Ep- 
stein always  left  such  matters  to  him  and 
he  followed  his  usual  custom.  He  thinks  one 
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of  the  Epsteins  told  blm  that  Simon  owed 
Marcus  $30,000.  He  knew  nothing  of  any 
contemplated  fraud  when  he  drew  the  deed 
as  he  did.  The  practice  has  been  for  a  long 
time  to  make  deeds  of  trust  to  Helmenz  and 
have  him  Indorse  the  notes  without  recourse. 
He  bad  drawn  many  deeds  of  trust  for  Si- 
mon and  Marcus  Epstein,  and  had  drawn  them 
In  the  same  way.  He  had  been  placing  loans 
for  them  for  15  or  20  years.  On  a  part  of 
this  property — that  on  the  Clayton  road- 
Simon  Epstein  bad  loaned  $28,000,  took  a 
deed  of  trust,  and  bought  It  in  at  a  sale; 
that  is  how  he  got  title.  Says  he  originally 
made  the  loan  for  Simon  on  the  property; 
says  he  could  not  tell  value  of  property  with- 
out looking  at  it,  but  supposed  it  worth 
$35,000. 

Simon  Epstein  testified  that  he  was  born 
in  Bohemia  In  1848;  went  to  St  Louis  in 
1866,  where  he  has  lived  on  Sidney  street 
ever  since  at  No.  225.  His  older  brother, 
Marcus,  was  already  there.  He  picked  rags 
for  two  years,  then  went  into  the  butcher 
business.  Was  in  butcher  business  at  Sev- 
enth and  Spruce  streets  for  eight  years; 
then  he  went  to  Union  Market  In  1876  he 
was  worth  about  $1,000.  Done  business  at 
Union  Market  for  25  years.  From  1876  to 
1890  be  made  about  $10,000,  and  in  1890  be 
lost  It  all  trusting  his  friends.  Says  he  lost 
$17,000  by  Joe  Baum,  a  shoeman — Just  took 
his  note  without  security.  Baum  Is  dead. 
Baum's  bookkeeper  knows  he  loaned  Baum 
$17,000,  but  he  does  not  know  where  the 
bookkeeper  la  Baum  got  the  money  from 
him  in  "thousands  and  two  thousands"  as 
he  could  scrape  It  up.  Says  he  got  back 
about  $5,000  when  Baum  made  an  assign- 
ment Says  he  loaned  Baum  this  money  In 
1891.  Says  from  1891  to  1895  he  had  no 
bank  account  Then  follows  these  questions 
and  answers:  "Q.  You  never  had  a  bank 
account?  A.  No,  sir.  Q.  Did  you  ever  have 
a  bank  account  anywhere?  A.  Yes,  sir,  my 
brother.  Q.  Where?  A.  German-American 
Bank.  Q.  In  bis  name?  A.  No  Mr,  mine. 
When  I  was  fiat  broke  I  had  to  use  my 
brother's  money,  since  1891."  From  lodl 
says  he  did  a  butcher  business  at  Union 
Market,  and  that  it  only  took  a  small  amount 
of  money— $25.  Says  that  In  1888  be  loaned 
$4,500  to  Albert  David  In  New  York.  David 
was  a  cousin  to  his  wife.  Loaned  his  money 
without  security,  and  he  Is  now  In  Porto  Rico. 
Then,  In  answer  to  a  question,  said  the  losses 
enumerated  were  all  he  made.  Has  not 
loaned  money  since,  except  for  his  brother 
Marcus,  who  Is  a  butcher  on  Soulard  street 
Further  explaining  his  butcher  business,  he 
said:  "I  buy  a  little  meat  In  the  morning 
and  I  stand  there  all  day  and  sell  it,  and  In 
the  evening  I  see  what  is  there  and  what  la 
not  there."  Buys  his  meat  for  cash,  and 
has  been  doing  so  for  eight  years.  Again 
says  he  lost  his  money  trusting  friends,  and 
that  he  trusted  everybody.   Says  that  from 
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'1890  to  1895  he  sold  meat  to  John  Shaw  on 
Fourteenth  and  Market  streets,  and  never  got 
a  cent  for  it  Shaw  used  from  $200  to  $300 
worth  of  meat  a  week,  and  every  now  and 
then  stock  him  with  a  bill,  but  he  kept  on 
selling  him.  Shaw  Is  dead  now.  He  never 
tried  to  collect  the  claim  either  before  or 
after  the  death  of  Shaw.  Says  there  are 
plenty  of  other  dead  men  he  lost  money  to. 
Says  Shaw  owed  him  $10,000  or  $12,000.  Be 
had  no  books  to  show  Shaw's  account.  He 
kept  books,  bnt  "when  a  man  Is  dead  yon 
don't  need  books."  Says  he  begun  to  borrow 
money  from  his  brother  In  1891,  "In  hundreds 
and  two  hundreds  and  five  hundreds  and 
thousands."  His  brother  would  buy  cattle, 
take  half  and  give  him  half,  and  he  was  not 
able  to  pay  for  the  half  he  got  Says  a  man 
by  the  name  of  John  Geitx,  a  butcher,  owed 
him  $700  for  meat;  does  not  know  where  he 
Is.  Geitz  left  in  1895,  and  he  has  not  seen 
him  since.  Charlie  Williams,  he  thinks  nis 
name  was,  on  Thirteenth  and  Franklin  ave- 
nue, owed  him  in  1897  $1,200,  but  he  does  not 
know  where  he  Is.  He  has  no  book  record 
of  this  account  In  1898  a  butcher  by  name 
of  Wagner  owed  him  $1,700,  bnt  he  does  not 
know  where  he  Is.  Also  Joe  Weber  owed 
him,  In  1898,  about  $700,  but  he  does  not 
know  where  he  is.  One  Bill  Smith  owed 
him  $900  In  1894,  but  he  has  never  seen  him 
since  and  does  not  know  where  he  Is.  All 
these  men  who  owed  him  were  butchers  to 
whom  he  had  furnished  meat  after  1890. 
Says  there  were  many  others  owed  him 
large  amounts  whose  names  he  cannot  re- 
member. Says  he  had  memorandum  books 
showing  all  these  accounts,  but  that  he  is 
not  willing  to  produce  them  because  he  has 
not  got  them.  Says  he  has  no  books  show- 
ing any  of  these  matters  prior  to  1897.  He 
never  sued  on  any  of  these  accounts  or 
placed  them  in  the  hands  of  a  collector.  Nev- 
er took  any  steps  to  trace  these  men  and 
collect  what  they  owed.  This  question  was 
asked:  "What  did  yon  do  with  that  money 
that  yon  began  to  borrow  from  him?  (his 
brother),  and  he  answered,  "Didn't  I  tell  you 
I  passed  It  out  to  butchers  and  around  and 
did  not  get  anything  back?"  Again,  "Well, 
yon  say  your  brother  bought  the  cattle  and 
divided  them  with  you?  A.  Tea,  sir.  Q. 
Well,  yon  did  not  have  to  pay  him  for  the 
cattle  when  you  borrowed  the  money  from 
your  brother?  A.  No,  sir.  Q.  Now,  what 
did  you  do  with  the  money  you  borrowed 
from  your  brother?  A.  Trusted  my  friends. 
Q.  Ton  say  you  trusted  your  friends  in  meat? 
A.  Tea,  sir,  and  some  other  friends  in  mon- 
ey." He  then  testified  that  in  1900  he  trust- 
ed I.  M.  Smith  with  about  $9,000.  He  was 
a  son-in-law  of  Simon.  When  asked  how  he 
gave  him  the  money,  says  Smith  pulled  his 
leg  every  day;  says  he  was  bound  np  to  the 
butchers,  and  he  had  to  give  them  money, 
for  he  could  not  get  money  from  them,  and 
was  getting  deeper  and  deeper  In  with  them ; 
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first  said  that  this  continued  until  I8d8,  and 
then  remarked  that  it  went  on  for  two  or 
three  months ;  that  he  could  not  stand  It  any 
longer,  and  the  butchers  could  not  pay; 
claims  that  from  1891  to  1895  he  got  In  debt 
to  his  brother  by  buying  cattle  and  meat  from 
him  which  he  could  not  pay  for,  and  by  bor- 
rowing money  which  he  loaned  to  his  friends 
who  did  not  pay  him  back.  When  asked 
what  he  did  with  the  money,  says  he  some- 
times owed  money,  and  sometimes  promised 
money  to  his  friends  and  borrowed  money 
for  them;  says  that  he  had  to  have  money 
to  buy  lambs  and  calves  which  he  did  not 
get  from  his  brother,  and  that  his  brother 
furnished  the  money ;  that  his  business  from 
1891  to  1895  amounted  to  about  $1,000  a 
week,  and  his  profits  were  about  10  per  cent ; 
says  he  first  began  to  get  meat  and  borrow 
money  in  1891,  but  he  cannot  remember  how 
much  be  owed  his  brother  during  any  year 
from  that  year  up  to  1899,  although  be  says 
they  had  very  frequent  settlements;  In  1899 
be  says  he  owed  his  brother  $32,000  and 
more;  that  the  accounts  were  kept  In  a 
small  book,  bnt  he  does  not  know  where  the 
book  Is,  and  does  not  undertake  to  account 
for  the  absence  of  the  book;  that  he  knew 
once  a  month  Just  how  much  be  owed  his 
brother,  but  could  not  give  any  amounts  ex- 
cept $32,000,  which  was  due  in  1899.  Says 
his  brother  then  wanted  a  deed  of  trust  on 
the  property  on  Clayton  avenue  to  secure  this 
debt;  that  he  gave  his  brother  the  deed  of 
trust  in  question  In  1899  to  secure  a  note  of 
$30,000,  drawing  7  per  cent  interest;  that 
he  has  not  paid  any  interest  but  has  turned 
the  property  over  to  his  brother,  who  pays 
the  interest  out  of  the  rents;  says  be  got 
this  property  on  Clayton  avenue  In  1895  at  a 
sale  nnder  a  deed  of  trust  to  secure  $25,000 
which  he  had  loaned  to  Michael  Foerstel; 
that  he  had  to  buy  it  In  to  protect  himself 
on  the  loan;  that  no  one  knew  he  was  in 
debt  to  his  brother;  that  it  was  a  secret 
between  them ;  says  Michael  Foerstel  owed 
him  $25,000  for  cash  advanced  him ;  that  he 
began  to  furnish  him  money  In  1892  and 
1893,  and  quit  In  1805;  and  then  he  quali- 
fies his  statement  by  saying  that  the  $25,000 
loan  was  part  meat  and  part  cash — about 
half  meat  and  half  cash;  that  August  Oehner 
was  trustee  In  the  Foerstel  deed  of  trust, 
and  that  he  did  not  let  Foerstel  have  any 
more  money  or  meat  after  he  gave  him  the 
mortgage ;  again  says  that  between  1893  and 
the  date  of  the  deed  of  trust  that  Foerstel 
got  in  debt  to  him  for  $25,000  in  cash.  He 
stated  that  the  settlement  between  his  brother 
and  himself  was  made  In  1900;  then  ques- 
tions were  propounded  and  answered  as  fol- 
lows: "Q.  At  the  final  settlement  how  long 
did  It  take  you  to  make  the  settlement  with 
your  brother?  A.  How  long  It  took  to  set- 
tle, do  you  mean?  A.  Yes?  A.  Well,  we 
figured  it  up.  Q.  How  long  did  It  take  you 
to  figure  it  up?  A.  About  a  couple  of  days." 
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morning  to  make  the  settlement?  A.  We  did 
not  commence  In  the  morning.  Q.  When  did 
you  commence?  A.  In  the  evening.  Q. 
What  time  In  the  evening  did  you  commence? 
A.  After  supper.  Q.  How  long  did  you  work 
at  It  that  night?  A.  We  did  not  have  to 
work  on  It  long;  he  knew  what  I  owed,  and 
I  did  too.  Q.  Then  It  took  you  about  10  min- 
utes, did  It?  A.  Ob!  It  took  about  half  an 
hour."   Further  says  that  the  note  for  $30,- 

000  did  not  represent  all  he  owed  his  brother 
at  the  time;  that  be  owed  him  $1,700  more, 
and  gave  him  his  promise  that  he  would 
pay  when  he  could;  says  that  the  property 
on  Clayton  avenue  Is  worth  twenty-flve  or 
twenty-six  thousand  dollars,  and  that  the 
property  where  be  lives  on  Sidney  street  Is 
worth  three  or  four  thousand  dollars. 
Shortly  after  giving  the  deed  of  trust  he  says 
he  turned  over  bis  butcher  business  at  Union 
Market  to  his  boys,  and  as  there  was  nothing 
there  they  paid  him  nothing.  He  then  went 
to  work  for  his  boys,  who  had  been  working 
for  him  before.  Says  his  brother  Marcus  is 
married;  that  he  lived  with  Marcus ;  says  be 
and  his  brother  were  never  in  partnership  In 
any  kind  of  business.  At  the  sale  under 
the  Foerstel  deed  of  trust  he  bad  Mr.  Gehner 
attend  to  it  for  him  and  buy  it  in  for  the 
amount  of  the  debt 

The  foregoing  are  extracts  from  the  dep- 
osition of  Simon  Epstein.  He  was  called  to 
testify  In  his  own  behalf.  He  again  stated 
that  be  bad  become  Indebted  to  his  brother 
In  1891,  when  be  borrowed  money  from  him 
to  give  to  Joe  Baum,  and  that  the  total 
amount  he  let  Baum  have  was  $17,000;  he 
produced  a  note  for  $13,500,  dated  January 
30,  1891,  payable  to  Simon  Epstein  In  six 
months  after  date,  and  signed  "Joseph 
Baum  &  Company" ;  says  Baum  Is  related 
to  him.  When  asked  bow  he  came  to  loan 
money  to  Joe  Baum  and  his  company,  he  an- 
swered, "He  was  some  relation  of  mine." 
When  asked  what  part  of  the  $13,500  he  got 
from  his  brother,  he  answered  that  be  got 
the  biggest  part  of  it,  and  that  he  could  not 
remember  any  particular  sum  be  got  from 
his  brother,  except  one  of  $5,000  and  one  of 
$5,300,  which  he  gave  to  Joe;  also  says  he 
Indorsed  for  Joe.  The  following  questions 
were  propounded  and  answered:  "Q.  Did 
you  become  Indebted  to  you  brother  for  bor- 
rowed money  or  for  anything  else?  A.  For 
borrowed  money,  and  for  money  took  out  of 
the  business  for  cattle  and  meat."  Being 
questioned  further  as  to  the  Foerstel  prop- 
erty, the  following  colloquy  occurred:  "Q. 
You  got  that  the  first  time?  A.  I  got  that 
from  Creditors'  Real  Estate  Company.  Q. 
That  was  In  1893  that  Foerstel  failed?  A. 

1  could  not  remember  the  year.  Q.  After  he 
failed  he  made  an  assignment  for  the  benefit 
of  bis  creditors?  A.  Yes  sir,  and  we  got 
back  the  property.    Q.  They  took  all  the 


property  or  money,  and  they  gave  me  the 
property.  Q.  At  that  time  you  bad  a  deed 
of  trust  on  that  for  how  much?  A  For 
$25,000.  Q.  When  did  you  put  that  deed  of 
trust  on  that  property?  A.  I  believe  some- 
where in  the  80'8."  Says  that  since  1891 
be  has  had  all  kinds  of  losses,  nothing  but 
losses  and  family  troubles;  says  his  wife 
died  in  1895,  and  that  during  her  sickness  he 
spent  $3,000  on  her;  and  that  he  also  lost 
one  of  his  boys,  and  that  since  that  time  he 
was  out  eight  or  nine  thousand  dollars  on 
account  of  Spitz,  his  son-in-law;  that  the 
notes  held  by  respondent,  Black,  are  notes 
Indorsed  by  him  for  Spitz ;  says  be  gave  his 
brother  the  deed  of  trust  In  question  to 
secure  $30,000,  because  he  owed  him  that 
amount  and  because  bis  brother  asked  him 
for  it;  says  be  and  his  brother  have  lived 
together  In  the  same  house  since  18G6;  that 
he  eats  at  his  brother's  table,  and  occupies 
rooms  separately  from  his  brother's  family; 
says  he  paid  Black,  the  respondent,  $4,000 
on  the  notes  which  he  signed  to  him,  and 
that  he  got  the  money  from  his  brother; 
that  all  the  real  estate  he  owned  was  the 
property  on  Sidney  street  and  Clayton  ave- 
nue, and  that  it  is  all  embraced  In  the  deed 
of  trust  given  to  his  brother. 

The  deposition  of  the  defendant  Marcus 
Epstein,  taken  by  plaintiff,  was  offered  In 
evidence,  but  is  not  called  for  or  Bet  out  in 
the  bill  of  exceptions.  He,  however,  testi- 
fied In  his  own  behalf  at  the  trial,  and  his 
testimony  In  substance  is  as  follows:  That 
he  Is  a  brother  of  Simon  Epstein,  and  that 
his  brother  gave  him  a  deed  of  trust  on  the 
Clayton  avenue  and  Sidney  street  property 
to  secure  $30,000;  says  bis  brother  owed 
him  more  than  that,  and,  when  asked  when 
his  brother  first  began  to  become  indebted  to 
him,  he  answered,  "since  Joe  Baum  failed;" 
then  adds  that  bis  brother  got  money  from 
him  to  loan  to  Joe  Baum ;  further  he  says 
that  his  brother  borrowed  money  from  him 
before  he  loaned  Joe  any.  These  questions 
and  answers  followed:  "Q.  What  did  he  owe 
you  for?  A  Cash  and  meat.  Q.  How  did  he 
become  Indebted  to  you  for  meat?  A.  I  gave 
him  the  meat.  Q.  Where  did  you  get  it? 
A  I  bought  cattle  and  killed  them.  Q.  Did 
you  keep  an  account  of  what  be  got?  A 
We  connted  it  every  week,  or  every  day,  or 
two  weeks,  or  every  two  days."  Also  says 
he  loaned  him  money  to  get  Into  the  Foerstel 
property,  but  be  could  not  remember  how 
much.  These  questions  were  asked  and  an- 
swered as  follows:  "Q.  Something  was  said 
In  this  deposition  about  you  loaning  him 
about  eighteen  thousand  dollars  one  time 
that  you  had  In  the  bouse  for  10  months; 
how  about  that?  A.  I  said  10  minutes.  Q. 
And  there  Is  something  said  about  you  hav- 
ing $18,000  In  five-dollar  bills?  A.  There 
was  $5,000  In  five-dollar  bills."    Says  be  got 
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all  that  money  for  his  brother,  bat  does  not 
know  what  he  did  with  It  States  that  at 
the  time  the  deed  of  trust  was  given  for 
$30,000  his  brother  owed  him  $31,700;  that 
he  went  to  see  Gehner  about  the  deed  of 
trust,  and,  when  asked  if  he  had  given  him 
any  particulars  about  how  to  make  It,  an- 
swered: "No,  sir;  I  told  him  the  whole 
truth,  that  I  had  so  much  money  with  my 
brother,  and  to  make  these  papers,  and  then 
we  went  up  and  he  signed  It;  did  not  tell 
him  to  make  It  to  Heimenz  or  Gehner  or 
any  one,  but  I  did  not  read  these  papers 
either  because  1  cannot  read  English;  I 
depended  upon  Gehner."  Says  he  did  not 
take  the  deed  of  trust  for  the  purpose  of 
defrauding  Black. 

This  Is  a  sufficient  Indication  of  the  na- 
ture and  character  of  the  testimony  upon 
which  this  cause  was  finally  submitted  to  the 
chancellor  for  his  consideration. 

At  the  close  of  the  evidence  the  cause 
was  submitted  to  the  court,  and  Its  finding 
was  In  favor  of  the  plaintiff.  In  accordance 
with  such  finding,  a  decree  and  judgment 
was  rendered  Betting  aside  and  annulling 
the  deed  of  trust  involved  in  this  proceeding. 
A  timely  motion  for  rehearing  was  filed,  and 
by  the  court  taken  up  and  overruled.  The 
defendant  Marcus  Epstein,  from  such  Judg- 
ment and  decree,  prosecuted  bis  appeal,  and 
the  record  is  now  before  us  for  considera- 
tion. 

F.  A.  &  L.  A.  Wind  and  Barclay  tt  Fauntle- 
roy,  for  appellant  Chester  H.  Krum  and 
Albert  C  Davis,  for  respondent 

FOX,  X  (after  stating  the  facts  as  above). 
The  legal  propositions  disclosed  by  the  rec- 
ord, which  are  presented  to  this  court  for 
consideration,  may  thus  be  briefly  stated: 
First  That  the  deposition  of  defendant  Si- 
mon Epstein,  taken  before  Marcus  Epstein 
was  made  a  defendant  Simon  being  present 
In  court  at  the  trial,  was  erroneously  read  in 
evidence  over  the  objection  of  appellant 
Second.  That  the  trial  court  erred  in  refus- 
ing to  allow  the  witness  Gehner  to  testify 
to  the  good  reputation  of  the  Epsteins,  the 
evidence  not  being  In  rebuttal  of  an  attack 
on  their  character.  Third.  That  this  action 
cannot  be  maintained  because  the  property 
described  in  the  deed  of  trust  far  exceeds 
the  debt  and  that  the  surplus  would  more 
than  satisfy  the  demands  of  respondent 
Fourth.  That  Simon  Epstein  has  a  home- 
stead right  in  the  property,  and  therefore 
this  action  cannot  be  maintained  until  such 
homestead  Is  ascertained  and  set  out  Fifth. 
That  the  evidence  Is  insufficient  to  establish 
the  main  contention,  to  wit  the  fraudulent 
character  of  the  deed  of  trust  In  question. 

1.  It  will  be  observed  that  the  deposition 
of  Simon  Epstein  was  taken  by  a  commis- 
sioner appointed  by  the  court  before  Marcus 
Epstein  was  made  a  party,  and  at  the  trial 
Simon  was  present.  The  defendants  en- 
tered an  objection  to  the  reading  of  Simon 


Epstein's  deposition  because  be  was  present 
and  ready  to  testify,  and  for  the  further 
reason  that  It  was  taken  prior  to  the  time 
when  Marcus  was  made  a  party  defendant 
In  Priest  v.  Way,  87  Mo.  16,  It  was  ruled 
that  the  deposition  to  a  cause  may  be  read 
In  evidence  against  him  in  another  cause  as 
an  admission,  but  is  not  admissible  nor 
should  it  be  read  in  the  same  cause  In  which 
it  is  taken.  This  conclusion  of  the  court  as 
announced  was  by  a  divided  court  In  Bogle 
v.  Nolan,  96  Mo.  85,  9  S.  W.  14,  this  court 
was  again  confronted  with  the  proposition 
now  under  discussion,  and  after  a  most  thor- 
ough and  careful  consideration  of  all  the 
authorities  the  case  of  Priest  v.  Way,  supra, 
was  overruled,  and  this  court  speaking 
through  Judge  Brace,  very  clearly  announc- 
ed the  rule  applicable  to  this  proposition, 
and  the  learned  judge,  in  treating  of  the 
question,  said:  "That  the  declarations  of  a 
party  to  a  suit,  made  in  a  deposition  taken 
by  his  adversary,  may  be  read  In  evidence 
against  him  on  the  trial,  in  the  same  suit  in 
which  such  deposition  was  taken,  whether 
he  be  present  or  absent;  he  is  none  the  less 
a  party  because  his  adversary  has  called  him 
as  a  witness;  that  the  Legislature,  in  con- 
ferring upon  a  party  the  right  to  call  upon 
his  adversary  to  testify,  and  in  providing 
means  by  deposition  to  procure  the  evidence 
of  witnesses  who  might  not  be  able  to  be 
in  personal  attendance  upon  the  trial,  did 
not  intend  to  narrow  the  scope  of  the  in- 
quiry, for  the  very  truth  of  the  matter  In 
controversy,  by  abrogating  that  ancient,  well- 
recognized,  and  hitherto  unquestioned  rule 
of  evidence,  that  the  declarations  of  a  party 
to  the  suit  may  be  given  In  evidence  against 
him — a  rule  that  hitherto  has  had  no  respect 
for  time  or  place,  always  presuming  that  a 
man's  statements  as  against  himself  are 
truthful,  whether  made  In  court  or  out  of 
court,  an  oath  or  in  casual  conversation,  oral- 
ly or  In  writing.  They  all  rest  on  the  same 
principle  that  a  man  is  not  apt  to  declare  a 
fact  against  his  own  Interest  unless  It  be 
true.  In  principle,  there  can  be  no  difference 
in  the  character  of  this  evidence,  whether 
the  declarations  are  made  In  the  deposition 
of  a  party  taken  in  his  own  case  then  on 
trial,  his  deposition  taken  in  another  case 
to  which  he  was  a  party,  or  taken  as  a  wit- 
ness In  a  case  In  which  he  was  not  a  party 
and  had  no  direct  interest  They  are  admis- 
sible in  each  case  for  the  same  reason,  not 
as  the  deposition  of  a  witness  under  the 
statute,  but  as  the  declaration  of  a  party 
to  the  suit"  This  deposition  of  Simon  Ep- 
stein was  admissible  for  whatever  it  was 
worth  to  respondent  as  declarations  touch- 
ing the  facts  of  the  case,  and  this  conclusion 
is  simply  in  keeping  with  that  well-recog- 
nlzed  rule  of  evidence  that  any  statements 
which  may  have  been  made  by  a  party  to 
a  suit  against  his  Interest,  touching  material 
facts,  are  competent  as  original  testimony. 
We  ore  entirely  satisfied  with  the  reasoning 
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made  In  his  deposition  were  not  binding  on 
Marcos,  because  be  was  not  a  party  at  the 
time  the  deposition  was  taken,  and  therefore 
did  not  have  the  right  of  cross-examination. 
This  deposition  was  offered  simply  as  state- 
ments and  declarations  of  Simon,  and  not 
as  evidence  against  Marcus,  or  as  declara- 
tions of  one  conspirator  against  another. 
Moreover,  Simon  testified  for  the  defense  at 
the  trial,  and  Marcus  then  had  the  oppor- 
tunity of  having  him  examined  and  to  ex- 
plain any  statements  In  his  deposition.  Bat 
it  is  argued  that  respondent  Is  bound  by  the 
statements  of  Simon  Epstein,  having  made 
him  a  witness.  The  rule  applicable  to  this 
proposition  is  that  where  one  party  calls 
the  other  as  a  witness  he  will  not  be  allowed 
to  directly  Impeach  his  credibility,  but  where 
the  evidence  of  such  witness  Is  contradictory, 
tending  to  show  that  the  witness  Is  Inclined 
to  prevaricate  and  what  he  says  is  not  strict- 
ly in  accord  with  the  truth,  the  court  or 
jury  will  still  be  authorized  to  place  the 
proper  estimate  on  It  Chandler  v.  Fleeman 
et  al.,  50  Mo.  239.  The  respondent  Is  not 
bound  by'  the  statement  of  Simon  Epstein 
that  he  honestly  owed  his  brother  130,000, 
if  his  evidence  as  a  whole  demonstrates 
that  this  statement  was  untrue. 

2.  It  is  next  Insisted  that  the  circuit  court 
committed  error  when  it  sustained  an  objec- 
tion to  a  question  propounded  to  August  Geh- 
ner  inquiring  of  him  what  the  reputation  of 
the  Epsteins  was  for  fair  dealing.  The  ques- 
tions propounded  were:  "Q.  How  long  have 
you  know  the  Epsteins?  •  A.  Fifteen  or  twen- 
ty years..  Q.  What  Is  their  reputation  for 
fair  dealing?"  Objection  to  the  last  ques- 
tion was  sustained.  Appellant  relies  on  the 
cases  of  O'Bryan  v.  O'Bryan,  13  Mo.  16,  63 
Am.  Dec.  128,  and  Miller  r.  Miller,  14  Mo. 
App.  418,  and  Greenleaf  on  Evidence,  §  54. 
The  two  cases  cited  were  divorce  proceed- 
ings. In  the  O'Bryan  Case  the  defendant, 
who  was  charged  with  adultery,  was  per- 
mitted to  show  as  original  testimony  that 
her  reputation  was  good.  But  this  and  simi- 
lar cases  were  not  followed  In  Dudley  v. 
McCluer,  65  Mo.  241,  27  Am.  Rep.  273.  That 
was  an  action  by  which  defendant  was 
charged  with  false  and  fraudulent  represen- 
tations, and  the  circuit  court  allowed  evi- 
dence of  his  good  character  to  go  in  before 
any  attempt  was  made  to  attack  his  charac- 
ter. The  court  said:  "His  character  was 
not  in  issue.  It  is  true  he  was  charged  in 
the  petition  with  having  made  false  and 
fraudulent  representations,  and  the  charge 
was  calculated  to  affect  his  character  in- 
directly, and  so  In  every  case  where  one  Is 
sued  for  a  debt,  and  he  denies  it,  or  pleads 
payment,  his,  character  Is  somewhat  involved 
in  the  investigation.  Putting  character  in 
issue  is  a  technical  expression,  which  does 
not  mean  simply  that  character  may  be  af- 


ln  a  suit  for  seduction."  The  statement  of 
Greenleaf  that  "generally  in  actions  of  tort, 
wherever  the  defendant  Is  charged  with 
fraud  from  circumstances,  evidence  of  his 
general  good  diameter  is  admissible  to  re- 
pel it,"  the  court  says  is  not  sustained  by 
authority.  In  civil  actions,  the  character  of 
neither  party,  unless  assailed,  can  be  inquir- 
ed into  if  not  put  in  issue  in  the  nature  of 
the  proceedings.  It  is  put  in  issue  only  in 
that  class  of  cases  such  as  libel,  slander,  ma- 
licious prosecutions,  etc.,  in  which  evidence 
of  good  character  Is  to  be  considered  in  as- 
sessing damages.  Vawter  v.  Hultx,  112  Ma 
633,  20  S.  W.  689;  Stark  r.  Publishers 
Knapp  &  Co.,  160  Mo.  529,  61  S.  W.  669. 

The  character  of  defendants  Epsteins  for 
fair  dealing  was  not  put  In  issue  in  this  case, 
therefore  the  court  properly  sustained  the 
objection.  Moreover,  even  if  the  Inquiry 
had  been  pertinent,  no  foundation  was  laid 
for  the  question.  Before  a  witness  can  be 
asked  about  the  general  reputation  of  a 
party,  it  must  first  be  shown  that  the  witness 
Is  acquainted  with  such  reputation  and  knew 
it.  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol. 
5,  p.  879 ;  State  v.  Cox,  67  Mo.  392. 

3.  It  is  contended  by  appellant  that  the 
Clayton  property  was  shown  to  be  worth 
$35,000  and  that  In  addition  thereto  he  own- 
ed the  Sidney  street  property,  and  that  there- 
fore there  was  a  surplus  sufficient  over  and 
above  the  deed  of  trust  out  of  which  re- 
spondent could  have  made  his  Judgments 
without  resorting  to  this  action.  The  only 
evidence  tending  to  fix  the  value  of  the  Clay- 
ton property  at  $35,000  was  that  given  by  the 
witness  Gehner.  In  answer  to  a  question  he 
said  he  could  not  tell  the. value  of  the  prop- 
erty, but  supposed  without  looking  at  It  that 
it  ought  to  be  worth  $35,000.  Simon  Epstein 
put  the  value  of  the  Clayton  avenue  property 
at  $25,000  or  $26,000,  and  the  Sidney  street 
property  at  $3,000  or  $4,000.  The  evidence 
wholly  falls  to  show  that  there  was  an  ex- 
cess value  to  this  property  out  of  which  the 
judgments  of  respondent  could  have  been 
made.  The  ruling  upon  this  contention  must 
be  adverse  to  appellant. 

4.  It  Is  also  contended  by  appellant  for  the 
first  time  In  his  reply  brief  that  Simon  Ep- 
.  stein  was  entitled  to  a  homestead  right  in 
the  property  covered  by  the  deed  of  trust, 
and  that  therefore  this  action  could  not  be 
maintained  until  such  homestead  right  had 
been  ascertained  and  set  out  He  claims  a 
homestead  right  as  the  head  of  a  family,  yet 
the  evidence  shows  that  his  wife  died  in 
1895,  and  wholly  falls  to  show  that  since 
that  time  he  had  had  a  family  of  his  own ;  in 
other  words,  there  is  no  evidence  showing 
that  he  was  the  head  of  a  family.  More- 
over, no  claim  of  homestead  was  set  up  In 
the  answer,  nor  was  the  question  presented 
to  the  circuit  court  In  any  manner  whatever. 


lafled  that  If  Simon  Epstein  la  entitled  to 
homestead  exemption  In  any  of  the  property 
described  In  the  deed  of  trust  he  has  whol- 
ly failed  to  produce  evidence  showing  such 
right,  and  his  contention  upon  this  proposi- 
tion comes  too  late  to  justify  further  consid- 
eration by  this  court 

S.  On  the  merits  of  this  controversy  ap- 
pellant insists  that  the  judgment  should  have 
been  for  the  defendants,  and  requests  this 
court  to  read  the  record  carefully,  and  ad- 
vances the  hope  that  after  so  doing  we  will 
agree  with  him  in  the  conclusion  that  the 
plaintiff  has  failed  to  prove  any  substan- 
tial fault  or  wrongdoing  of  the  defendants. 
Following  the  usual  course  of  this  court  in 
such  cases  as  this  to  review  the  evidence 
and  render  such  judgment  as  it  may  seem 
to  require,  we  have  read  in  detail  the  evi- 
dence as  contained  in  the  bill  of  exceptions 
carefully  and  thoroughly,  and  will  now  pro- 
ceed to  announce  the  conclusions  we  have 
reached. 

We  are  first  asked  by  respondent  to  affirm 
the  judgment  because  the  deposition  of  Mar- 
cus Epstein  which  was  taken  in  the  cause 
was  not  set  out  In  the  bill  of  exceptions. 
It  la  said  in  the  case  of  Doherty  v.  Noble, 
138  Mo.  25,  89  S.  W.  458,  that:  "But  the 
judgment  must  be  affirmed  for  another  rea- 
son. It  appears  from  an  abstract  of  the 
record  prepared  by  plaintiff  that  some  depo- 
sitions and  deeds  were  read  in  evidence  by 
defendants  on  the  trial  which  have  been 
lost  since  the  trial  and  are  not  contained  in 
the  abstract  at  all.  Appellate  courts  review 
the  evidence  In  equity  cases,  and,  unless  all 
of  it  or  its  substance  is  preserved  in  the 
record,  we  must  act  on  the  presumption  that 
the  trial  court  decided  correctly.  The  omit- 
ted evidence  may  be  controlling,  and  we 
must  assume  that  it  was."  The  deposition 
of  Marcus  Epstein  was  offered,  as  the  bill  of 
exceptions  discloses,  in  the  following  man- 
ner: "Mr.  Krum:  I  now  offer  and  wish  to 
read  In  evidence  the  deposition  of  Marcus 
Epstein.  Mr.  Wind:  We  wish  to  make  the 
same  objection  to  the  offering  of  this  depo- 
sition as  we  did  to  the  deposition  of  Simon 
Epstein.  This  objection  being  by  the  court 
overruled,  the  defendant  excepted,  and  at 
the  time  saved  exceptions."  This  is  all  that 
occurs  in  the  bill  of  exceptions  relating  to 
the  deposition  in  question;  whether  it  was 
read  or  not  does  not  appear. 

Section  866,  Rev.  St  1899,  as  amended  in 
1903  (Laws  1903,  p.  105  [Ann.  St  1906,  p. 
815]),  provides  that  It  shall  not  be  necessary 
that  any  written  or  printed  matter  offered 
in  evidence  upon  the  trial,  and  properly 
identified  and  deposited  with  the  clerk,  shall 
be  copied  or  set  forth  In  the  bill  of  excep- 
tions, provided  such  bill  contains  a  direction 
to  the  clerk  to  copy  same.   No  direction  to 


of  the  appellant  The  bill  of  exceptions  was 
marked  "O.  K."  by  Krum,  one  of  the  attor- 
neys for  respondent  The  presumption  Is 
that  he  Inspected  the  bill  carefully  before 
doing  so.  We  are  not  disposed  under  the 
circumstances  to  affirm  this  cause  because 
of  the  failure  to  set  out  the  deposition  of 
Marcus  Epstein  in  the  bill  of  exceptions. 

Respondent  contends  that  the  evidence 
shows,  and  the  circuit  court  so  held,  that 
the  deed  of  trust  dated  the  8th  day  of  Jan- 
uary, 1901,  from  Simon  Epstein  to  August 
Gehner,  as  trustee,  and  Frank  Heimenz  as 
party  of  the  third  part,  and  afterwards  trans- 
ferred by  Heimenz  to  Marcus  Epstein,  was 
without  consideration,  fraudulent  and  made 
to  cover  up  and  conceal  the  ownership  of 
the  property  therein  described,  thereby  hin- 
dering, delaying,  and  defrauding  the  respond- 
ent That  there  was  no  consideration  for 
this  deed  of  trust  passing  from  Heimenz  to 
Simon  Epstein,  nor  from  Marcus  Epstein  to 
Helmens,  is  conceded.  Whether  or  not  the 
said  deed  of  trust  was  fraudulent  in  the 
manner  alleged  in  the  petition,  depends  large- 
ly, In  fact  almost  entirely,  upon  the  proper 
analysis  of  the  evidence  of  Simon  and  Mar- 
cus Epstein.  Beyond  the  deed  of  trust  and 
judgments  offered  by  respondent,  there  was 
very  little  evidence  of  any  consequence  out- 
side of  that  given  by  the  Epsteins. 

A  debtor,  whether  solvent  or  insolvent 
may  prefer  one  or  more  of  his  creditors, 
and  may  by  any  suitable  means  appropriate 
his  property  to  the  payment  or  part  pay- 
ment, of  the  just  debts  of  one  or  more  of 
bis  creditors  to  the  exclusion  of  others.  Wood 
v.  Porter,  179  Mo.  56,  77  S.  W.  762.  The  re- 
lationship of  the  parties  and  the  insolvency 
of  the  grantor  are  not  sufficient  in  them- 
selves to  establish  fraud,  but  these,  when 
added  to  other  suspicious  circumstances,  may 
often  furnish  satisfactory  evidence  of  fraud. 
Robinson  v.  Dryden,  118  Mo.  634,  24  S.  W. 
448.  Therefore  the  fact,  standing  alone,  that 
the  Epsteins  were  brothers,  does  not  render 
the  transaction  between  them  fraudulent  If 
Simon  Epstein  was  Indebted  to  his  brother 
Marcus  In  the  bona  fide  sum  of  $30,000,  he 
had  the  right  to  prefer  him  as  much  as  any 
other  creditor. 

It  Is  said  that  fraud  can  rarely  be  proven 
by  direct  evidence,  and  is  most  frequently 
deduced  from  the  circumstances  surrounding 
transactions  between  parties.  Mere  suspi- 
cion is  not  sufficient  Fraud  must  be  proved 
as  an  affirmative  fact  and  the  proof  must 
be  of  such  character  as  to  convince  the  mind 
of  the  chancellor,  for  it  is  never  presumed, 
and,  if  the  facts  all  consist  as  well  with 
honesty  as  with  fraud,  the  transaction  must 
be  held  honest  Bank  v.  Worth  lngton,  145 
Mo.  91,  46  S.  W.  745;  Waddlngham  v.  Loker 
et  al.,  44  Mo.  132,  100  Am.  Dec.  260. 


ana  clearly  described  than  by  Justice  De 
Witt  In  the  case  of  Merchants'  Bank  v. 
Greenhood,  16  Mont,  loc.  cit.  429,  41  Pac 
25!),  where  It  Is  said:  "Fraud  cannot  often 
be  proven  by  direct  evidence.  Fraud  con- 
ceals itself.  It  does  not  move  upon  the  sur- 
face in  straight  lines.  It  goes  In  devious 
ways.  We  may  with  difficulty  know  "whence 
it  cometh  and  whither  It  goeth.*  It  loveth 
darkness  rather  than  light,  because  Its  deeds 
tire  evil.'  It  is  rarely  that  we  can  lay  our 
band  upon  it  in  Its  going.  We  are  more 
likely  to  discover  It  as  its  destination  be- 
fore we  know  that  it  has  started  upon  its 
sinuous  course.  When  we  so  discover  it,  the 
searchlight  of  a  judicial  *  •  *  investiga- 
tion goes  back  over  its  trail  and  lightens  It 
from  beginning  to  end.  As  the  woodsman 
follows  bis  game  by  slight  Indications,  as  a 
broken  twig  or  a  displaced  pebble,  so  fraud 
may  become  apparent  by  Innumerable  cir- 
cumstances, individually  trivial,  perhaps,  but 
In  their  mnss  'confirmations  strong  as  proofs 
>f  holy  writ.'  The  weight  of  isolated  Items 
tending  to  show  fraud  may  be  'as  light  as 
the  shadow  of  drifting  snow,'  but  the  drift- 
ing snow  In  time  makes  the  drift,  the  av- 
.ilnnclie,  the  glacier.  Fraud  may  hang  over 
the  history  of  the  acts  of  a  man  like  the 
lenden-hued  atmosphere  upon  the  bouse  of 
Holier,  faintly  discernible  but  pestilent,  an 
atmosphere  which  has  no  affinity  with  the 
air  of  heaven.*" 

According  to  the  testimony  of  Simon  Ep- 
stein, he  came  to  the  city  of  St  Louis  in 
1866,  and  followed  the  business  of  picking 
rngs  until  about  1876,  when  he  was  worth 
<1.O00;  then  he  went  Into  the  butcher  busi- 
ness, and  continued  in  the  butcher  business 
for  25  years;  up  to  1891  he  claims  he  made 
about  $10,000,  and  yet  during  that  time, 
according  to  his  statements,  he  loaned  out 
and  lost  between  $50,000  and  $75,000.  He 
stated  positively  that  he  began  first  to  owe 
his  brother  in  1801,  yet  afterwards  stated 
that  much  of  the  money  he  had  loaned  prior 
to  that  time  was  his  brother's  money;  that 
be  began  to  borrow  money  from  his  broth- 
rr  in  1801,  and  also  to  owe  him  for  meat 
and  yet  they  both  testified  that  they  had 
frequent  settlements  every  month  or  two  { 
months,  yet  neither  of  them  were  able  to  i 
state  any  amount  for  any  year  which  was 
due;  neither  were  able  to  produce  any  books 
or  memoranda,  although  both  claimed  such 
books  or  memoranda  were  kept.  Simon  Hp- 
stein  named  some  8  or  10  persons  who  owed 
him  large  amounts,  ranging  from  $700  to 
$10,000,  for  money  loaned  and  meat  furnish- 
ed, yet  all  these  persons  were  either  dead 
,  or  gone,  and  he  had  never  made  any  effort 
whatever  to  collect  his  bills  for  the  amounts 
owing  him;  also  claimed  that  many  other 
persons  owed  him  large  amounts,  whose  I 
names  he  did  not  remember.  While  he  says  1 


by  Albert  David.    It  Is  a  significant  fact 
that  most  of  the  loans  made  by  him  were 
to  persons  related  to  him  or  his  family. 
Both  the  Epsteins  testified  that  they  lived 
together  in  the  same  house  since  the  year 
I860,  and  as  one  family,  yet  they  say  they 
never  were  partners  in  business.  August 
Gehner  testified  that  he  had  been  loaning 
money  for  both  Simon  and  Marcus  Epstein 
for  15  or  20  years.   It  to  quite  evident  that 
both  the  Epsteins  were  prosperous,  enter- 
prising business  men,  and  were  especially 
very  successful  as  butchers.  It  is  unreason- 
able to  believe  that  such  men  would  squan- 
der or  give  away  money  or  property  In  the 
manner  detailed  by  them,  without  making 
an  effort  to  collect  any  portion  of  it  Ac- 
cording to  their  testimony,  Simon,  from 
1891  to  time  of  making  of  the  deed  of  trust 
did  not  repay  to  Marcus  any  portion  of 
these  loans;   anyway,  the  full  amount  of 
$31,700  was  not  embraced  in  the  deed  of 
trust  and  is  not  explained  by  either  of  them. 
In  fact  the  testimony  of  both  the  Epsteins 
cannot  be  reconciled  with  truth  and  honesty, 
and  is  replete  with  contradictory  and  abso- 
lutely incredible  statements,  so  unreason- 
able as  to  be  beyond  the  belief  of  the  im- 
partial mind.   No  bank  account  of  any  con- 
sequence was  kept  by  the  Epsteins,  and 
yet  Marcus  said  in  his  deposition  that  he 
had  $18,000  In  the  house  at  one  time  for 
10  days,  and  then  at  the  trial  qualified  the 
statement  by  making  it  10  minutes.   In  his 
deposition  he  stated  that  he  bad  $18,000  in 
$5  bills,  and  at  the  trial  undertook  to  say 
that  be  meant  $5,000  in  $5  bills,  and  then 
added  that  be  got  this  money  for  his  broth- 
er.   Marcus  claimed  that  he  did  not  know 
what  his  brother  wanted  with  the  money. 
Simon  accounted  for  the  money  by  saying 
that  he  let  his  friends  have  it  and  paid 
debts.  The  manner  of  making  the  note  for 
$30,000  and  deed  of  trust  strikes  the  ordi- 
nary mind  as  being  unusual.  The  fact  that 
they  were  originally  made  to  Heimenz  and 
then  transferred  to  Marcus  Epstein  by  him, 
both  transactions  being  without  any  con- 
sideration, is  accounted  for  alone  by  a  cus- 
tom which  prevailed  In  Oehner's  office.  To 
!  the  impartial  mind  It  resembles  very  much 
a  part  of  a  scheme  to  defraud.  The  record 
of  the  deed  of  trust  did  not  disclose  a  loan 
from  Marcus  Epstein  to  Simon  Epstein,  bat 
gave  notice  to  respondent  and  other  cred- 
itors of  Simon  that  Helraenx  bad  loaned  him 
$30,000.   Gehner  testified  that  he  had  been 
loaning  money  for  the  Epsteins  in  this  man- 
ner for  15  or  20  years.    How  many  notes 
and  deeds  of  trust  were  held  by  them  at 
the  time  of  the  trl  si  was  not  disclosed  by 
the  testimony,  and  under  this  system  of 
|  loaning  would  not  be  dlsc!os.d  by  tbe  deed 
I  records.    We  cannot  regard  these  clrcum- 
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stances  other  than  as  transactions  which  In- 
dicate fraud. 

Simon  Epstein  owed  respondent  two  notes, 
or  rather  bad  signed  said  notes  with  his 
son-in-law,  Spitz.  Respondent  Insisted  on 
having  his  money,  and  brought  suits  on 
both  notes.  At  this  time  (in  the  fall  of 
1900)  the  property  described  In  the  peti- 
tion stood  In  the  name  of  Simon,  and  was 
clear  of  liens.  After  the  suits  were  brought 
and  before  judgment  in  either  case,  the  deed 
of  trust  In  question  was  placed  on  record. 
According  to  the  claim  of  the  Epsteins,  this 
debt  had  been  accumulating  for  nearly  10 
years,  yet  no  effort  was  made  to  ascertain 
the  exact  amount  or  secure  it  by  note  or 
otherwise  until  Judgments  of  respondent 
were  impending.  It  Is  a  significant  circum- 
stance that  the  deed  of  trust  embraced  all 
Simon's  real  property  as  well  as  other  prop- 
erty, including  "fixtures,  furniture  and  all 
other  property,  personal  or  otherwise,  situ- 
ate on,  in  or  about  said  last  described  prop- 
erty, or  belonging  to  or  appertaining  there- 
to." If  the  excess  value  of  Simon's  prop- 
erty over  the  deed  of  trust  was  sufficient 
to  satisfy  respondent's  Judgment,  then  why 
Include  not  only  all  his  real  estate  In  said 
deed  of  trust,  but  his  personal  property  as 
well?  Just  about  the  time  the  deed  of  trust 
was  made,  Simon  turned  over  his  butcher 
business  to  his  boys,  put  his  real  estate, 
household  furniture,  etc.,  In  the  possession 
of  bis  brother  to  collect  rents  and  pay  In- 
terest, thus  completely  stripping  himself  of 
property  or  effects  of  all  kinds.  These  ac- 
tions, In  conjunction  with  the  intimate  re- 
lations existing  between  Simon  and  Marcus 
prior  thereto,  together  with  their  contradic- 
tory, unsatisfactory,  and  unreasonable  sto- 
ries of  their  business  transactions,  their 
manner  of  dealing  with  each  other  and  with 
their  relatives,  friends,  and  others,  impel  us 
to  the  conclusion  that  the  said  note  for  $30,- 
000  and  the  deed  of  trust  made  to  secure 
same  were  without  consideration,  and  were 
conceived  by  Simon  Epstein  and  Marcus  Ep- 
stein for  the  purpose  of  covering  up  and 
concealing  the  ownership  of  the  property  of 
Simon,  and  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  respondent. 

Fraudulent  schemes  are  u  ually  discovered 
for  tbe  first  time  In  some  culminating  trans- 
action. As  said  by  Judge  De  Witt:  "It  is 
rarely  that  we  can  lay  our  hand  upon  it  in 
Its  going.  We  are  more  likely  to  discover 
it  at  its  destination,  before  we  know  that 
it  has  started  on  its  sinuous  course.  When 
we  so  discover  it  the  searchlight  of  a  judi- 
cial investigation  goes  back  over  its  trail 
and  lightens  it  from  beginning  to  end." 
Tbns,  in  this  case,  the  fraudulent  scheme  of 
tbe  two  Epsteins  culminated  and  reached 
Its  destination  In  placing  of  record  the  deed 
of  trust  to  Helmene.  The  searchlight  of  this 
investigation  has  gone  back  over  the  trail 
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of  the  dealing  of  these  brothers  for  many 
years  past,  and  has  lightened  it  from  be- 
ginning to  end. 

We  have  given  expression  to  our  views 
upon  the  legal  propositions  as  disclosed  by 
the  record,  and  have  fully  reviewed  the  evi- 
dence upon  which  the  Judgment  and  decree 
Is  predicated.  Tbe  decree  and  judgment 
rendered  in  the  trial  court  Is  fully  support- 
ed by  the  evidence  developed  upon  tbe  trial; 
hence  It  follows  that  the  judgment  of  the 
trial  court  should  be  affirmed,  and  it  is  so 
ordered.  All  concur. 


STATTON  v.  HASTAIN. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1900.    Rehearing  Denied 
July  1,  1909.) 

1.  Mortgages  (f  270*)— Transfer  of  Note 
and  Trust  Deed  —  Evidence  —  Ownership 
in  Defendant. 

Evidence  In  an  action  to  set  aside  a  trust 
deed  held  to  show  that  the  deed  and  the  note 
which  it  secured  were  transferred  to  defendant 
as  administrator  before  maturity,  in  good  faith, 
and  for  a  valuable  consideration,  and  that  he 
subsequently  acquired  title  to  both  individually. 

[Ed.  Note.— For  other  cases,  Bee  Mortgages, 
Dec.  Dig.  |  270.*] 

2.  Adverse  Possession  ($  85*)  —  Hosnu. 
Character  of  Possession— Presumptions. 

The  possession  of  land  as  between  a  mort- 
gagor and  mortgagee  Is  presumed  not  to  be  ad- 
verse until  the  contrary  is  shown,  and  that  sit- 
uation must  be  presumed  to  continue  until  dis- 
claimed by  declarations  or  acts  of  unmistaka- 
ble hostility,  and  the  purchaser  from  the  mort- 
gagor with  actual  notice  of  the  existence  of  the 
mortgage  stands  in  the  same  relation  to  the 
mortgagor  as  did  the  original  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Dec.  Dig.  I  85.*] 

Appeal  from  Circuit  Court,  Bates  County ; 
O.  A.  Denton,  Judge. 

Action  by  Joseph  O.  Stayton  against  W.  A. 
Hastaln.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  bill  dismissed 

The  plaintiff  brought  this  suit  in  the  cir- 
cuit court  of  Bates  county  for  the  purpose 
of  setting  aside  a  deed  of  trust  upon  80  acres 
of  land,  situate  In  said  county,  and  to  remove 
from  his  title  thereto  the  cloud  cast  upon  It 
by  said  deed  The  land  formerly  belonged  to 
one  Herbert  D.  Gosman,  who  on  February 
12,  1888,  executed  the  deed  of  trust  In  ques- 
tion to  W.  A.  Hastaln,  trustee,  to  secure  his 
promissory  note  for  the  sum  of  $1,000,  of 
even  date,  payable  to  A.  C.  Avery,  due  three 
years  after  date,  and  bearing  Interest  at  8 
per  cent.,  which  deed  of  trust  was  properly 
recorded  on  April  27,  1888.  On  January  SCi, 
1891,  Gosman  conveyed  the  land  to  Avery  In 
full  payment  of  the  note  secured  by  said  deed 
of  trust,  but  neither  the  note  or  deed  of 
trust  was  present  when  said  transaction  took 
place.  Avery  in  writing  acknowledged  re- 
ceipt of  the  payment  of  said  note  and  recited 
therein  the  manner  of  its  payment   At  that 
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or  to  release  the  deed  of  trust  of  record. 
After  Gosman  had  deeded  the  land  to  Avery, 
the  latter  for  a  valuable  consideration  In- 
dorsed the  note  to  the  defendant,  and  subse- 
quently thereto,  on  November  25,  1891,  while 
Avery  owned  the  land,  he  conveyed  by  war- 
ranty  deeds  80  acres  of  same  to  the  plain- 
tiff, for  which  he  agreed  to  pay  $700,  and  the 
remaining  20  acres  to  one  Eads,  for  which  be 
agreed  to  pay  $300.  This  latter  20  acres  was 
later  conveyed  to  plaintiff  also.  On  January 
16,  1893,  Avery,  after  transferring  the  note 
to  defendant,  executed  a  quitclaim  deed  with- 
out request  from  plaintiff,  whereby  he  at- 
tempted to  release  said  deed  of  trust,  but  by 
error  described  the  land  as  being  In  range 
39,  when,  in  fact,  it  was  located  In  range  29. 
Avery  testified  that  it  was  his  impression 
that  at  the  time  he  took  the  deed  from  and 
executed  the  above  receipt  to  Gosman  he 
(Avery)  still  held  the  note  as  owner  thereof, 
and  that  his  impression  was  that  a  short 
time  thereafter,  and  according  to  his  Impres- 
sion, after  the  maturity  of  the  note,  he  trans- 
ferred, Indorsed,  and  delivered  the  note  to 
W.  A.  Hastaln,  the  defendant,  upon  an  in- 
debtedness of  his  to  the  estate  of  P.  and  G. 
W.  Walker,  of  which  the  defendant  was  ad- 
ministrator. Avery  admitted  that  he  was 
not  at  all  positive  as  to  the  correctness  of 
these  Impressions.  The  defendant  testified 
that  be  acquired  the  note  prior  to  July  5, 
1888,  and  shortly  after  the  date  of  Its  exe- 
cution ;  that  he  was  at  that  time  administra- 
tor of  the  estate  of  P.  and  G.  W.  Walker,  to 
which  estate  Avery  was  Indebted  in  a  large 
sum;  that,  as  payment  upon  this  Indebted- 
ness, he  turned  over  this  and  other  notes  to 
the  defendant,  as  such  administrator;  that, 
under  an  order  of  distribution  of  the  assets 
of  said  estate,  this  note  fell  to  the  two  Mld- 
daugh  heirs,  who,  as  grandchildren  of  one  of 
the  Walkers,  bad  an  interest  in  the  estate; 
that  the  defendant  was  guardian  and  curator 
of  these  Mlddaugh  heirs,  as  well  as  adminis- 
trator of  the  Walker  estate ;  that  in  his  next 
annual  settlement  as  such  administrator, 
made  July  5,  1888,  he  accounted  for  a  lump 
stun,  which  included  the  amount  of  this  note 
collected  from  Avery  upon  his  indebtedness 
to  the  estate,  and  in  his  annual  settlement  as 
guardian  and  curator  of  Pleasant  W.  Mld- 
daugh, a  minor,  made  in  the  probate  court 
of  Henry  county,  on  July  5,  1888,  he  charged 
himself  with  this  note  secured  by  the  deed  of 
trust  in  question. 

The  annual  settlement  of  W.  A.  Hastaln 
(the  defendant)  as  guardian  and  curator  of 
Pleasant  W.  Mlddaugh,  a  record  and  court 
paper  of  the  probate  court  of  Henry  county, 
filed  and  approved  July  6,  1888,  was  intro- 
duced in  evidence,  and  shows  among  the  as- 
sets of  the  ward  In  the  hands  of  the  guardian 
and  curator  the  following: .  "To  ft  amt  re- 


Bates  Co.  real  estate,  being  80  acres  in  twp. 
42,  R.  29,  $500."  Hon.  R.  B.  Lewis,  district 
judge  in  the  state  of  Colorado,  and  for  18 
years  prior  to  1898  a  member  of  the  Clinton, 
Mo.,  bar,  testified  by  deposition  that  he  was 
attorney  for  the  defendant  in  connection  with 
bis  settlements  as  administrator  of  the  Walk- 
er estate,  and  as  guardian  and  curator  of  the 
Mlddaugh  heirs ;  that  Avery  turned  over  the 
note  and  deed  of  trust  in  question  to  the  de- 
fendant as  such  administrator  "very  soon 
after  the  same  were  executed"  as  payment 
upon  the  indebtedness  of  from  $10,000  to  $12,- 
000  due  from  Avery  to  the  Walker  estate,  and 
said  note  and  deed  of  trust  "were  continuous- 
ly thereafter  carried  by  Hastaln,  as  guardian 
and  curator  of  said  Mlddaugh  heirs,  as  a  part 
of  the  assets  of  their  estate."  Upon  final 
settlement  with  the  Mlddaugh  heirs,  after 
they  became  of  age,  this  note  fell  to  the  de- 
fendant In  his  Individual  capacity  by  agree- 
ment ;  he  paying  them  the  amount  thereof  In 
cash. 

Avery  testified  that  prior  to  this  sale  to  the 
plaintiff  he  (Avery)  tried  to  Induce  the  de- 
fendant to  take  the  land  In  payment  of  the 
note  secured  by  the  deed  of  trust  upon  It,  but 
defendant,  after  making  a  trip  to  the  land 
and  looking  It  over,  said  that  he  would  rather 
have  $1,000  than  the  land,  and  that  he  would 
not  take  the  land  for  the  note;  that  he  (Av- 
ery) then  had  some  negotiations  with  Stay- 
ton,  the  plaintiff,  and  reported  back  to  the  de- 
fendant that  he  could  sell  the  land  for  $1,000 
on  time,  and  the  defendant  told  blm  to  do  so ; 
that  the  plaintiff  then  purchased  the  land 
from  him  (Avery),  and  in  time  paid  the  full 
amount  of  the  purchase  price  In  Installments. 
The  plaintiff  testified  that  he  never  knew 
anything  about  there  being  a  deed  of  trust  up- 
on the  land  until  about  two  years  before 
the  Institution  of  this  suit ;  that  he  never  at 
any  time  made  any  examination  of  the  rec- 
ords, nor  caused  any  to  be  made  to  ascertain 
whether  or  not  there  were  any  liens  or  in- 
cumbrances upon  the  land  He  testified  that 
about  one  week  before  the  date  of  his  pur- 
chase of  the  land,  and  while  negotiations 
were  pending  therefor,  he  went  to  Avery's 
office  In  Clinton,  and  there  met  two  old  men, 
to  one  of  whom  Avery  said,  "This  [referring 
to  plaintiff]  is  the  old  man  who  is  going  to 
buy  our  Bates  county  land;"  that  one  of 
these  old  men  looked  like  the  defendant,  but. 
referring  to  a  blemish  which  was  on  the  de- 
fendant's nose  at  the  time  of  the  trial,  he 
said:  "That  place  on  his  nose  don't  look 
just  right,  don't  think  it  was  there."  It  Is 
most  likely  that  plaintiff  was  mistakes  as  to 
one  of  these,  old  men  being  the  defendant  be- 
cause the  blemish  referred  to  had  been  upon 
defendant's  nose  for  about  20  years  and  la 
very  noticeable  as  defendant  testified  and  was 
there  In  1891,  when  this  occurrence  Is  claimed 


(Hastaln)  In  the  presence  of  Stayton  at  the 
time,  'Here  Is  these  men  come  down  to  buy 
our  land,'  and  I  told  him  then,  or  that  after- 
noon, they  had  taken  It  on  time."  The  de- 
fendant in  his  testimony  denied  that  he  ever 
told  Avery  to  sell  the  land  for  $1,000,  or  for 
any  other  sum,  and  testified  that  he  never 
knew  the  land  had  been  sold  at  all  until 
about  two  years  before  the  trial  of  this  cause, 
at  which  time  Avery  so  informed  him;  that 
he  thereupon  asked  Avery  how  it  was  that 
he  could  sell  the  land,  when  he  (the  defend- 
ant) held  a  deed  of  trust  upon  it,  to  which 
Avery  replied:  "Well,  I  sold  it  for  what  you 
said  it  was  worth."  The  defendant  further 
testified  that  he  at  no  time  gave  Avery  or  any 
other  person  to  understand  that  be  would 
relinquish  his  rights  under  his  deed  of  trust, 
but  at  all  times  looked  to  his  lien  upon  the 
land  thereunder.  The  defendant  testified, 
Avery  admitted,  and  it  was  undisputed,  that 
defendant  had  the  note  and  deed  of  trust  con- 
tinuously in  his  possession  ever  since  it  was 
first  turned  over  to  him,  and  that  never  un- 
til two  years  before  the  Institution  of  this 
suit  was  any  demand  made  upon  him  to  re- 
lease the  deed  of  trust,  or  surrender  the 
note.  And  it  is  also  undisputed  that  neither 
Gosman  nor  the  plaintiff  ever  made  any  de- 
mand or  request  of  either  the  defendant  or 
Avery  that  the  deed  of  trust  be  released. 
The  note  has  been  kept  in  force  by  the  pay- 
ments made  upon  it  from  time  to  time  by 
Avery,  who  was  liable  upon  it,  both  as  in- 
dorser  and  by  virtue  of  bis  obligation  to 
plaintiff  under  tbe  covenants  of  bis  warranty 
deed.  The  evidence  shows  that  the  plaintiff 
has  put  some  valuable  improvements  upon 
the  land  since  he  purchased  it,  but  there  is 
no  evidence  that  the  defendant  had  any 
knowledge  whatever  that  same  was  being 
done.  There  was  some  testimony  introduced 
by  plaintiff  bearing  upon  the  question  of  ad- 
verse possession,  and  showing  that  he  had 
made  valuable  improvements  upon  the  land 
since  be  bad  purchased  it  from  Avery,  but 
that  evidence  will  be  further  considered  later 
on.  Tbe  trial  court  found  tbe  issues  for 
plaintiff  and  entered  a  decree  setting  aside 
tbe  deed  of  trust  and  clearing  plaintiffs  title 
from  the  cloud  thereof,  and  divesting  the  de- 
fendant from  all  right,  title,  and  Interest  in 
and  to  said  land  under  and  by  virtue  of  said 
deed  of  trust  In  due  time  and  in  proper 
form  defendant  appealed  said  cause  to  the 
Kansas  City  Court  of  Appeals,  which  was  by 
that  court  transferred  to  this  court,  because 
title  to  real  estate  Is  involved  in  the  cause. 

Francisco  &  Clark  and  Bruce  Barnett,  for 
appellant.  T.  W.  Silvers,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  This  record  conclusively  shows  that 


the  note  and  deed  of  trust  described  in  the 
pleadings  and  evidence  in  this  case,  and 
that  subsequently  he  individually  acquired 
title  to  both,  and,  before  he  can  be  deprived 
of  his  legal  rights  thereto,  It  must  be  shown 
by  clear,  positive,  and  convincing  evidence 
that  he  had  parted  with  his  ownership  prior 
to  the  institution  of  this  proceeding.  Now 
In  what  way  and  in  what  manner  has  the 
respondent  attempted  to  show  plaintiff's  dis- 
position of  the  note  and  deed  of  trust?  If 
I  correctly  understand  counsel  for  appel- 
lant, his  contentions  are  that  respondent 
parted  with  his  Interest  in  and  to  said  note 
and  deed  of  trust  in  one  or  all  of  the  fol- 
lowing modes:  First  By  authorizing  Avery 
to  sell  the  land  to  respondent  or  that  Avery 
sold  the  land  to  respondent  with  appellant's 
knowledge  and  consent.  Second.  That  ap- 
pellant Is  estopped  from  asserting  his  in- 
terest in  said  note  and  deed  of  trust  for  the 
reason  that  he  stood  by  without  objection, 
and  permitted  respondent  to  make  valuable 
and  lasting  Improvements  upon  the  land  at 
great  cost,  and  that  it  would  be  unjust  and 
inequitable  to  now  permit  appellant  to  en- 
force his  legal  rights  under  the  note  and 
deed  of  trust  Third.  That  respondent's 
rights  and  interests  in  and  to  the  note  and 
deed  of  trust  are  barred  by  the  statute  of 
limitations,  or,  rather,  that  respondent  has 
acquired  title  to  the  land  described  in  the 
deed  of  trust  by  adverse  possession.  We 
will  discuss  and  dispose  of  those  contentions 
in  the  order  stated. 

As  to  the  first  It  Is  sufficient  to  state  that 
this  record  Is  barren  of  all  evidence  worthy 
of  credence  which  even  tends  to  show  re- 
spondent authorized  Avery  to  sell  and  con- 
vey the  land  to  respondent  While  Avery, 
by  Insinuation  more  than  by  direct  testimo- 
ny, tried  to  convey  the  idea  to  the  court 
that  he  had  authority  from  respondent  to 
sell  the  land,  yet  that  testimony  of  Avery 
Is  flatly  and  unconditionally  denied  by  ap- 
pellant And  from  the  disclosures  made  by 
this  record  we  have  no  hesitancy  whatever 
In  saying  that  the  dishonest  conduct  of  Av- 
ery all  through  this  transaction  shows  his 
testimony  to  be  entirely  unworthy  of  be- 
lief. And  as  to  the  contention  that  Avery 
sold  the  land  to  respondent  with  the  knowl- 
edge and  consent  of  appellant  It  is  equally 
unfounded  and  unsupported  by  tbe  evidence. 
The  greater  weight  of  tbe  evidence  not  only 
disproves  that  contention,  but  It  is  conclu- 
sive that  appellant  did  not  know  the  land 
had  been  sold  at  all  until  about  two  years 
before  this  suit  was  Instituted. 

As  to  the  second  contention  made  by 
counsel  for  respondent  which  regards  the 
estoppel  set  up  against  appellant's  right 
to  assert  his  title  and  Interests  In  and  to 


port  to  mat  contention,  rne  eviaence  auown 
that  Appellant  not  only  did  not  stand  by  and 
sae  respondent  make  the  Improvements  upon 
the  land  without  objection,  bnt  It  also  shows 
that  he  did  not  know  that  the  land  bad  been 
sold  to  him  until  some  two  years  before  this 
suit  was  brought,  and  could  not,  therefore, 
have  acquiesced  In  the  making  of  the  Im- 
provements by  respondent. 

The  third  and  last  contention  presented  by 
respondent  Is  that  he  has  been  In  the  actual, 
open,  exclusive,  and  adverse  possession  of 
this  land  for  a  period  of  more  than  10  years 
next  before  the  Institution  of  this  suit,  claim- 
ing title  thereto  against  the  world,  and  es- 
pecially against  the  appellant  The  record 
shows,  and  It  is  undisputed,  that  on  No- 
vember 25,  1891,  Avery,  by  warranty  deeds, 
conveyed  60  of  this  80  acres  of  land  to  re- 
spondent for  the  sum  of  $700,  and  the  re- 
maining 20  acres  to  Eads  for  the  sum  of 
$300,  which  latter  tract  respondent  subse- 
quently acquired  from  Eads.  They  Imme- 
diately took  possession  of  the  land  under 
those  deeds,  and  have  been  in  the  unbroken 
possession  ever  since,  and  claiming  title 
thereto  and  thereunder.  But  that  alone  Is 
not  sufficient  to  bar  appellant's  rights  under 
the  deed  of  trust,  because  the  evidence  whol- 
ly fails  to  show  any  act  of  adverse  posses- 
sion as  against  appellant  as  mortgagor.  All 
of  the  authorities  sustain  the  proposition 
that  the  relations  existing  between  the  mort- 
gagor and  mortgagee  are  presumed  to  be 
friendly  and  not  hostile  until  the  contrary 
is  shown,  and  that  friendly  relation  must  be 
presumed  to  continue  until  disclaimed  by 
declarations  or  acts  of  unmistakable  hostili- 
ty, and  the  purchaser  from  the  mortgagor 
with  actual  or  constructive  notice  of  the  ex- 
istence of  the  mortgage  stands  in  the  same 
relations  to  the  mortgagor  as  did  the  orig- 
inal mortgagee.  Chouteau  v.  Riddle,  110  Mo. 
366,  19  S.  W.  814,  and  cases  cited.  Lewis 
v.  Schwenn,  93  Mo.  26,  2  S.  W.  391,  3  Am. 
St  Rep.  611;  Combs  v.  Ooldsworthy,  109 
Mo.,  loc.  cit.  160, 18  S.  W.  1130;  Benton  Coun- 
ty v.  Czarllnsky,  101  Mo.  275,  14  S.  W.  114. 
We  are  therefore  of  the  opinion  that  none 
of  the  three  contentions  of  respondent  are 
tenable. 

2.  Counsel  for  both  appellant  and  respond- 
ent discuss  many  secondary  or  minor  ques- 
tions to  those  before  determined  which  only 
amplify  or  throw  light  upon  those  questions, 
bnt  do  not  control  them,  which  makes  it 
unnecessary  to  consider  them  In  this  opin- 
ion. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed  and  the  bill 
be  dismissed.  It  Is  so  ordered.  All  concur, 
except  GRAVES,  J.,  not  sitting. 


June  29,  1909.) 

Criminal  Law  (|  1182*)— Appeal— Disposi- 
tion—Affirmance— Ebbob  Not  Shown. 
Where  the  bill  of  exceptions  does  not  con- 
tain or  call  for  the  motions  for  new  trial  or 
in  arrest,  and  does  not  contain  any  exceptions 
to  overruling  them,  so  that  only  the  record 
proper  can  he  reviewed,  judgment  of  convic- 
tion will  be  affirmed;  the  information  being 
sufficient,  and  the  arraignment,  verdict,  ana 
sentence  being  regular. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3205 ;  Dec  Dig.  |  1182.*] 

Appeal  from  Circuit  Court  Madison  Coun- 
ty; Chas.  A.  Killian,  Judge. 

Clarence  Roan  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Elliott  W.  Major,  Atty.  Gen.,  and  John 
M.  Atkinson,  Asst  Atty.  Gen.,  for  the  State. 

GANTT,  P.  J.  On  the  10th  day  of  July, 
1907,  the  prosecuting  attorney  of  Madison 
county  filed  an  information  in  the  circuit 
court  of  said  county,  duly  verified,  wherein 
he  charged  the  defendant  with  murder  in 
the  first  degree  of  one  Walter  Stites  on  Octo- 
ber 24,  1906.  The  defendant  was  duly  ar- 
raigned and  entered  a  plea  of  not  guilty,  and 
was  afterwards  tried  and  found  guilty  by 
a  jury  of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  15  years  in  the 
penitentiary.  After  Ineffectual  motions  for 
new  trial  and  In  arrest  of  judgment  he  has 
brought  the  case  to  this  court  by  appeal. 

The  Information  In  the  case  la  sufficient 
In  form  and  substance,  and  such  as  has  been 
approved  by  this  court;  and  It  is  unneces- 
sary, therefore,  to  set  it  forth  at  length  in 
this  opinion.  What  purports  to  be  the  bill 
of  exceptions  In  this  cause  does  not  contain 
or  call  for  the  motions  for  a  new  trial  and 
In  arrest  of  judgment  nor  any  exceptions 
to  the  overruling  of  the  same.  There  is 
nothing  for  this  court  to  review,  except  the 
record  proper;  and  as  the  information  is 
sufficient  and  the  arraignment  the  verdict 
and  sentence  are  all  in  due  and  regular  form, 
the  judgment  must  be,  and  is,  affirmed. 

BURGESS  and  FOX,  JJ.,  concur. 


BUCKNER  v.  STOCKYARDS  HORSE  & 
MULE  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
May  31,  1909.) 

1.  Negligence  (8  65*)— "Contbibutoby  Neg- 
ligence' '—Definition. 

Contributory  negligence  Is  the  want  of  such 
care  and  prudence  as  an  ordinarily  careful  ana 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data.  *  Reporter  Index** 
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prudent  perwn  would  have  used  under  the  aama 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  83 ;  Dec.  Dig.  |  65.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1840-1547;  vol.  8,  p.  7617.) 

2.  Masteb  and  Servant  (I  101*)  — Safe 
Place  to  Work  and  Appliances— Duty  of 
Masteb. 

It  is  the  duty  of  a  master  to  keep  the  place 
in  which,  and  the  appliances  with  which,  a  serv- 
ant works  in  a  reasonably  safe  condition,  and 
failure  to  do  so  is  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  136,  171,  172,  180-184, 
102;  Dec  Dig.  i  lOL*] 

3.  Master  and  Sebvant  (|  222*)— Injury  to 
Servant— Obvious  Dangers. 

Where  defendant  master  with  knowledge  of 
the  unsafe  condition  of  the  premises  directed 
plaintiff,  a  servant  to  do  certain  work,  plaintiff, 
though  also  having  knowledge  of  such  unsafe 
condition,  was  not  precluded  from  recovering 
for  injuries  sustained  thereby,  unless  the  danger 
was  so  patent  that  a  reasonably  prudent  person 
would  not  have  undertaken  to  obey  defendant's 
instructions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  648-651;  Dec.  Dig.  i 

4.  ma8teb  and  servant  (8  288*)— injury  to 
Servant — Obvious  Danoeb  —  Questions 
fob  Jury. 

In  an  action  for  injuries  to  a  servant; 
whether  the  danger  of  working  on  unsafe  prem- 
ises was  so  patent  that  a  reasonably  prudent 
person  would  not  have  undertaken  to  obey  de- 
fendant's directions  to  work  there  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  288.*] 

5.  Masteb  and  Sebvant  (I  221*)— Injuries 
to  Servant— Dangerous  Premises. 

Where  there  is  a  knowledge  of  dangerous 
conditions  on  the  part  of  both  master  and  serv- 
ant and  the  master  promises  to  remedy  the  con- 
dition but  fails  to  do  so,  the  servant  can  recover 
for  an  injury  caused  thereby  within  such  a  peri- 
od as  it  would  be  reasonable  to  allow  the  mas- 
ter to  perform  his  promise,  and  for  any  injury 
suffered  in  any  period  which  would  not  preclude 
all  reasonable  expectations  that  the  promise 
might  be  kept 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  638-647;  Dec.  Dig.  § 
221.*] 

6.  Negligence  (§  58*)— Personal  Injuries- 
Liability— Proximate  Cause. 

The  liability  of  one  charged  with  negligence 
does  not  depend  on  the  question  whether,  in  the 
exercise  of  reasonable  prudence,  he  could  or 
ought  to  have  foreseen  the  very  injury  com- 
plained of,  but  he  may  be  held  liable  for  any- 
thing which  after  the  injury  is  complete  appears 
to  have  been  the  natural  and  probable  conse- 
quence of  his  act  or  omission. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  71;  Dec  Dig.  {  58.*] 

7.  Negligence  (|  61*)— Personal  Injuries— 
Concurrent  Causes. 

Where  defendant's  negligence,  but  for  which 
the  accident  would  not  have  occurred,  combined 
with  some  other  cause  or  causes,  has  occasioned 
an  injury,  defendant  is  liable  unless  such  other 
cause  or  causes  were  under  the  control  of  plain- 
tiff, or  were  the  outgrowth  of  his  own  conduct. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  74,  75 ;  Dec.  Dig.  8  61.*] 


8.  Masteb  and  Servant  (I  291*)— Injuries 

to  Servant— Instructions. 

In  an  action  for  injuries  to  a  servant 
through  being  struck  by  a  defective  gate  which 
was  run  against  by  horses  which  plaintiff  was 
endeavoring  to  pen,  the  instructions  held  to  fair- 
ly declare  the  law  under  the  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Mnster  and 
Servant,  Cent.  Dig.  {{  1133,  1134,  1130-1147: 
Dec  Dig.  |  291.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  B.  Teasdale,  Judge. 

Action  by  A.  H.  Buckner  against  the 
Stockyards  Horse  &  Mule  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Harkless  ft  Histed,  for  appellant  Charles 
R.  Pence,  for  respondent 

GRAVES,  J.  This  Is  an  action  for  personal 
injuries.  Plaintiff  was  an  employe  of  defend- 
ant, which  is  a  Missouri  corporation  engaged 
in  the  business  of  a  commission  merchant, 
buying  and  selling  horses  and  mules.  In  its 
said  business  the  defendant  was  using  a  cer- 
tain barn  In  Kansas  City,  Mo.,  known  by  it 
as  barn  "C,"  which  barn  extended  from  uen- 
esee  street  on  the  east  to  Bell  street  on  the 
west.  Through  said  barn  from  east  to  west 
was  an  alley  12  feet  wide,  and  upon  either 
side  thereof  were  pens  in  which  horses  and 
mules  were  kept,  fed,  and  watered.  This  al- 
leyway had  a  board  floor,  and  these  pens 
opened  in  such  alleyway  by  means  of  gates; 
which  gates  were  In  length  about  the  wiu^a 
of  said  alleyway,  and  swung  out  into  said  al- 
leyway, so  that,  when  the  gate  of  the  pen 
was  opened,  It  might  be  used,  If  desired,  to 
close  the  alleyway.  On  the  south  side  of  the 
alley  was  what  were  known  as  pens  No.  1, 
No.  2,  and  No.  3;  No.  1  being  at  the  east  end 
of  this  alleyway  and  going  west,  followed 
by  No.  2  and  No.  3  In  order.  The  gate  to  said 
pen  No.  2  could  be  opened  so  that  It  would 
close  the  passageway  of  said  alleyway  so  as 
to  prevent  the  horses  coming  out  of  said 
pen  from  going  eastward  to  the  street  on  the 
east  of  the  barn.  At  the  time  of  the  accident 
plaintiff  was  removing  some  horses  from  pen 
No.  2  to  pen  No.  3;  the  said  pen  No.  3  be- 
ing on  the  south  side  of  the  alleyway,  and  the 
first  pen  to  the  west  of  No.  2  as  above  indi- 
cated. To  do  so  the  east  end  of  the  alleyway 
would  be  closed  by  the  opening  of  the  gate  - 
to  pen  No:  2,  and,  of  course,  the  gate  to 
pen  No.  3,  which  swung  back  east  In  said 
alleyway,  would  have  to  be  open  and  the 
horses  driven  out  of  pen  No.  2  through  said 
allrvway  to  pen  No.  3.  The  negligence 
chiuged  in  the  petition  Is  In  this  language: 
"That  It  was  the  duty  of  defendant  to  keep 
said  gates  and  alley  in  a  reasonably  safe 
condition  for  the  purposes  aforesaid,  but 
plaintiff  states  that  said  defendant  negligent- 
ly and  carelessly  failed  to  perform  said  duty 
in  this,  to  wit:  That  the  floor  of  said  alley 
was  at  the  time  of  said  Injury  and  for  a  long 
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face  was  uneven,  and  portions  thereof  about 
the  gate  into  which  said  horses  were  to  be 
driven  were  raised  up  so  that  said  gate  could 
not  be  fully  opened  and  swung  back  against 
said  pens,  but,  when  opened  as  far  as  possi- 
ble, projected  oat  into  said  alley  and  left  a 
space  between  said  gate  and  pens  into  which 
the  said  horses  might  rush  when  being  driven 
from  one  pen  to  another.  The  plaintiff  in 
transferring  said  horses  opened  said  gate  as 
far  as  the  same  would  go ;  and,  while  in  the 
act  of  taking  a  position  beyond  the  said  gate 
to  turn  the  horses  therein,  the  said  horses 
rushed  into  the  space  between  the  said  gates 
and  said  pens,  and  threw  said  gate  with 
great  force  and  violence  around  and  against 
the  plaintiff  knocking  him  down  and  perma- 
nently injuring  him."  Damages  were  alleged 
in  the  sum  of  $10,845,  which  included  $325 
for  medical  attendance  and  $520  for  loss  of 
earnings.  There  was  a  second  count,  but  this 
was  dismissed,  and  need  not  be  noticed  fur- 
ther. Answer  was  a  general  denial,  plea  of 
contributory  negligence,  and  a  plea  of  as- 
sumption of  risk.  Reply,  general  denial. 
Plaintiff  had  verdict  and  Judgment  for  $5,- 
000,  from  which  Judgment  defendant,  after 
an  unsuccessful  motion  for  new  trial,  has  ap- 
pealed. 

The  evidence  in  the  case  discloses  about 
this  state  of  facts:  On  June  1st  and  for  a 
long  time  prior  thereto  defendant  had  the 
plaintiff  in  its  employ.  Defendant  was  con- 
tinuously receiving  horses  and  mules  for  sale 
which  came  from  all  sections  of  the  country. 
Plaintiff  was  what  is  some  time  denominated 
a  "straw  boss,"  and  under  the  evidence  he 
was  strictly  such,  if,  In  fact,  he  reached  that 
altitude  in  the  scale.  It  appears  that  he  did 
see  that  the  men  In  defendant's  employ 
around  their  said  barn  "C"  worked,  and  he 
worked  with  them.  At  times  he  was  alone 
there  and  at  times  he  had  other  men  with 
him.  One  J.  O.  Endlcott  was  the  foreman 
for  defendant,  and  visited  this  and  other 
barns  belonging  to  defendant  practically  ev- 
ery day.  He  said  the  duties  of  the  plaintiff 
were  to  water,  feed,  and  curry  the  horses, 
place  them  around  in  the  barn,  "and  kind  of 
keep  the  men  that  I  [Endlcott]  Jbad  under 
him  working  down  there  busy."  This  witness 
also  said  that,  if  anything  got  out  of  shape, 
plaintiff  was  expected  to  fix  it  up  If  he  could, 
and.  If  not,  to  report  it  to  him.  Mr.  Wolcott, 
vice  president  of  defendant,  said  plaintiff  was 
not  expected  to  make  repairs ;  that  his  busi- 
ness was  to  take  care  of  the  horses;  that 
Endlcott  was  their  general  foreman,  and 
hired  and  discharged  the  men,  and  that  Endl- 
cott had  the  right  to  give  orders  to  Buckner, 
the  plaintiff;  that  he  knew  of  the  condition 
of  the  gate  only  in  a  general  way ;  that  look- 
ing after  the  condition  of  the  gate  was  sup- 
posed to  be  done  by  the  foreman.  Endlcott 


repairs,  but  that  he  was  expected  to  report 
such  things  to  the  foreman,  and  that  there 
was  a  gang  of  carpenters  at  the  stockyards 
who  made  repairs.  Such  Is  the  testimony  of 
plaintiff  relative  to  defendant  and  the  barn 
In  question.  It  was  shown  that  this  alleyway 
floor  was  made  of  planks  running  cross-wise, 
which  planks  were  2  or  3  Inches  thick,  and  12 
Inches  wide.  That  they  had  become  badly  rot- 
ted and  worn  near  the  center  of  the  alleyway, 
with  boles  and  broken  places  therein;  that 
they  had  been  in  such  condition  for  a  long 
time  prior  to  said  June  1,  1001,  the  date  of 
the  accident  to  plaintiff;  that,  by  reason  of 
such  condition,  the  ends  of  such  planks  next 
to  the  south  side  of  the  alleyway  had  be- 
come so  elevated  as  to  preclude  the  gates 
from  going  clear  back  to  the  fence  when  the 
same  were  opened;  that  these  gates  had 
hooks  upon  them  for  the  purpose  of  fastening 
them  to  the  alleyway  fence  when  opened  in 
full,  thus  preventing  horses  from  getting  be- 
tween the  end  of  the  gate  and  the  fence,  and, 
when  opened  half  way  for  the  purpose  of 
closing  the  alleyway,  these  hooks  would  catch 
In  a  staple  on  the  opposite  side.  It  also  ap- 
pears that  plaintiff  had  full  knowledge  of 
these  conditions,  and  bad  notified  the  fore- 
man, Endlcott,  thereof,  and  that  Endlcott  bad 
promised  to  have  the  same  repaired. 

The  night  before  the  accident  defendant 
had  received  a  lot  of  Western  horses,  which 
were  somewhat  wild.  The  receipt  of  such 
character  of  horses  was  not  an  unusual  oc- 
currence, however.  These  horses  had  been 
placed  In  pen  No.  2,  and,  when  the  owner  of 
the  horses  came  down  the  next  morning,  be 
asked  plaintiff  to  divide  them,  and  place  a 
part  in  another  pen.  plaintiff  had  no  help 
that  morning  and  declined  to  do  so,  where- 
upon the  owner  went  to  the  foreman,  Endl- 
cott, and  renewed  his  demand.  Endlcott  then 
went  to  barn  "C,"  and  directed  plaintiff  to  put 
a  part  of  the  horses  into  pen  No.  8.  Under 
this  direction  from  his  foreman,  he  attempted 
to  divide  and  remove  the  horses.  He  opened 
the  gate  of  pen  No.  8,  and  pushed  it  to  the 
east  as  far  as  It  would  go,  but,  owing  to 
the  elevated  condition  of  the  ends  of  the 
boards,  could  not  get  It  closer  than  five  or  six 
feet  of  the  fence,  to  which  It  ought  to  have 
been  fastened ;  that,  after  he  had  thus  open- 
ed the  gate,  he  requested  a  horse  buyer  who 
was  present  to  open  the  gate  of  pen  No.  2, 
so  that  the  horses  would  come  out,  and  he, 
plaintiff,  started  to  the  west  to  turn  them 
Into  the  gateway  of  pen  No.  8;  that  whilst 
so  doing  the  horses  rushed  out  en  masse  from 
pea  No.  2,  and  some  of  them  got  between 
the  partially  opened  gate  and  the  fence,  vio- 
lently pushing  the  gate  toward  the  west,  and 
catching  the  plaintiff  between  the  gate  and 
a  post  or  a  part  of  the  fence,  seriously  and 
permanently  Injuring  him. 


BUCKNER  t.  STOCKYARDS  HORSES  A  MULE  00. 


769 


Omitting  the  Instruction  upon  the  measure 
of  the  damages,  the  Instructions  given  for  the 
plaintiff  read: 

"The  court  Instructs  the  jury  that  If  you 
And  from  the  evidence  that  plaintiff  was  em- 
ployed by  defendant  to  care  for  the  horses 
In  Its  charge  and  possession,  and  was  order- 
ed by  defendant's  foreman  to  transfer  cer- 
tain horses  in  Its  barn  from  one  pen  to  an- 
other therein  through  an  alley  alongside  of 
said  pens,  and  that  the  floor  of  said  alley  was 
In  a  dilapidated  and  defective  condition,  and 
the  surface  thereof  so  uneven  that  the  gate  to 
said  pen  into  which  said  horses  were  to  be 
driven  could  not  be  opened  fully,  but,  when 
opened  so  far  as  said  floor  would  allow,  pro- 
jected Into  said  alley  so  that  the  horses  In 
passing  from,  one  pen  to  the  other  would 
likely  run  behind  and  against  said  gate,  and 
that,  by  reason  thereof,  said  floor  and  gate 
were  not  reasonable  safe  and  sufficient ;  that 
said  conditions  were  known  to  defendant,  or 
bad  existed  for  such  length  of  time  that  de- 
fendant, by  the  exercise  of  reasonable  care, 
would  have  known  of  and  could  have  repair- 
ed the  same,  and  that  on  account  of  the  said 
condition  of  the  said  gate  and  alley  the  said 
horses  In  passing  through  said  alley  ran  be- 
hind or  against  said  gate  and  threw  the  same 
upon  and  against  plaintiff  while  In  the  per- 
formance of  his  said  duty,  and  he  was  injured 
thereby,  without  negligence  on  his  part  di- 
rectly contributing  thereto,  then  your  find- 
ings shall  be  for  the  plaintiff." 

"And  you  are  further  Instructed  that,  al- 
though you  may  believe  from  the  evidence 
that  plaintiff  knew  of  the  defective  condition 
of  said  gate  and  alley  and  the  danger  there- 
from in  transferring  said  horses,  yet  If  you 
further  And  that  the  use  of  said  gate  and 
alley  was  not  so  dangerous  as  to  threaten 
Immediate  Injury,  or  that  a  reasonably  pro-, 
dent  person  In  the  exercise  of  care  and  cau- 
tion Incident  to  the  situation  in  which  he 
was  placed  would  have  continued  to  work 
about  said  place,  his  knowledge  of  said  de- 
fects would  not  defeat  a  recovery  by  him." 

"By  contributory  negligence  is  meant  the 
want  of  such  care  and  prudence  on  the  part 
of  the  plaintiff  as  an  ordinarily  careful  and 
prudent  person  would  have  used  under  the 
same  circumstances." 

Defendant  asked  an  Instruction  in  the  na- 
ture of  a  demurrer  and  none  other.  This  in- 
struction was  refused.  Such  are  the  facts  of 
this  record. 

1.  Defendant  having  stood  upon  the  one 
Instruction  in  the  nature  of  a  demurrer  be- 
low urges  here,  and  with  some  force,  that 
there  was  no  case  to  be  submitted  to  the 
jury.  The  case  is  not  absolutely  without 
difficulties,  yet,  when  we  consider  all  the  ap- 
plicable rules,  we  are  of  opinion  that  there 
was*  made  by  plaintiff  such  a  case  as  entitled 
falm  to  have  the  judgment  of  a  jury  upon  the 
facts.  First,  there  Is  ample  evidence  in  the 
record  to  show  that  plaintiff  had  no  duty  to 
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repair  the  place  where  and  the  appliances 
with  which  he  worked.  The  vice  president  of 
defendant  admits  that  he  bad  no  such  duty. 
He  was  to  report  conditions  to  the  foreman, 
and  this  the  evidence  tends  to  show  that  he 
did.  and  received  a  promise  that  the  repairs 
would  be  made.  It  was  the  duty  of  the  de- 
fendant to  keep  both  the  place  and  appliances 
In  a  reasonably  safe  condition.  A  failure  so 
to  do  was  negligence  The  evidence  amply 
shows  a  defective  condition  of  the  alleyway 
and  gate.  It  not  only  shows  that  plaintiff 
called  the  foreman's  attention  to  the  condi- 
tion, but  the  foreman  was  there  each  day, 
and  must  have  personally  seen  the  conditions. 
But  It  is  sufficient  that  he  was  notified  by 
plaintiff,  and  promised  to  have  the  repairs 
made.  There  is  no  question  that  plaintiff 
fully  knew  and  understood  the  conditions 
when  he  undertook  to  remove  the  horses, 
but  so  did  the  defendant,  and  defendant  di- 
rected that  the  act  be  done.  Under  such  cir- 
cumstances, the  plaintiff  would  lose  no  rights, 
unless  the  danger  was  so  patent  that  a  rea- 
sonably prudent  person  would  not  have  un- 
dertaken to  obey  the  directions  of  the  mas- 
ter. It  was  at  least  a  question  for  the  jury 
under  the  evidence  before  us.  Where  there 
Is  knowledge  of  dangerous  conditions  upon 
the  part  of  both  employer  and  employe,  and 
a  promise  from  the  employer  to  remedy  the 
condition,  the  rule  is  well  expressed  by  this 
court  in  Holloran  v.  Iron  Foundry  Co.,  133 
Mo.,  loc  clt  479,  35  S.  W.  263,  where  we 
said:  "This  brings  us  to  the  contention  of 
plaintiff's  counsel  that  this  case  falls  within 
the  exception  to  the  general  rule  that  not- 
withstanding the  defect  or  risk  Is  brought  to 
the  knowledge  of  the  employs,  yet.  If  he  re- 
ports It  to  his  employer  and  the  master  prom- 
ises to  repair  the  defect  or  remove  the  dan- 
ger, the  servant  can  recover  for  an  Injury 
caused  thereby  within  such  a  period  as  It 
would  be  reasonable  to  allow  the  master  for 
Its  performance,  and  for  any  Injury  suffer- 
ed In  any  period  which  would  not  preclude 
all  reasonable  expectations  that  the  prom- 
ise might  be  kept  This  qualification  of  the 
general  rule  is  now  firmly  Ingrafted  in  the 
law  of  this  state.  Oonroy  v.  Vulcan  Iron 
Works,  62  Mo.  35 ;  Keegan  v.  Kavanaugh,  62 
Mo.  230;  Flynn  v.  Railroad,  78  Mo.  195,  47 
Am.  Rep.  99;  Stephens  v.  Railroad,  96  Mo. 
207,  9  S.  W.  589,  9  Am.  St  Rep.  336.  And  it 
Is  likewise  the  accepted  rule  .  in  England. 
Holmes  v.  Clarke,  6  Hurl.  A  N.  349;  Clarke 
v.  Holmes,  7  Hurl.  &  N.  937." 

But  it  is  urged  that  the  accident  Is  not  one 
which  could  have  been  anticipated  by  the  de- 
fendant In  other  words,  defendant  could 
not  anticipate  that  wild  horses  would  run  be- 
tween the  partly  opened  gate  and  the  fence, 
and  thus  cause  the  injury.  Defendant  knew 
that  it  was  handling  horses  of  that  kind 
and  character.  Defendant  knew  that  the 
fence  and  gate  were  out  of  repair,  and  that  a 
promise  to  repair  had  been  given.   It  Is  not 
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essential  that  defendant  could  hare  anticipate 
ed  the  every  injury  complained  of,  or  that  it 
could  bare  anticipated  that  it  would  have 
occurred  in  the  exact  manner  in  which  •  it 
did  occur,  but  it  is  sufficient  if  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  injury.  Dean  v.  Railroad,  199 
Mo.,  loc.  clt.  411,  97  S.  W.  910;  Harrison  v. 
Light  Co.,  195  Mo.,  loc.  Clt  629,  93  S.  W.  961, 
7LS.A.  (N.  S.)  293 ;  Hoepper  v.  Southern 
Hotel  Co.,  142  Mo.  378,  44  S.  W.  257.  In  the 
Dean  Case,  supra,  we  quoted  with  approval 
the  following  from  the  case  of  Fishburn  v. 
Railroad,  127  Iowa,  483, 103  N.  W.  481:  "The 
liability  of  a  person  charged  with  negligence 
does  not  depend  on  the  question  whether  with 
the  exercise  of  reasonable  prudence  he  could 
or  ought  to  have  foreseen  the  very  injury 
complained  of ;  but  he  may  be  held  liable  for 
anything  which  after  the  injury  is  complete 
appears  to  have  been  a  natural  and  probable 
consequence  of  his  act  or  omission."  This  as 
succinctly  states  the  rule  as  we  can  state  it 

Again,  defendant  urges  that  the  unforeseen 
conduct  of  the  horses  and  not  the  condition 
of  the  floor  and  gate  caused  the  accident,  or 
was  the  proximate  cause  of  the  accident. 
This  is  not  tenable.  Where  defendant's  neg- 
ligence, but  for  which  the  accident  would 
not  have  occurred,  combined  with  some  oth- 
er cause  or  causes,  has  occasioned  an  Injury, 
the  defendant  is  still  liable,  unless  such  oth- 
er cause  or  causes  were  under  the  control  of 
the  plaintiff  in  the  action,  or  are  the  out- 
growth of  his  own  conduct  Harrison  v.  Kan- 
sas City  Elec.  Light  Co.,  195  Mo.,  loc.  cit.  625, 
03  S.  W.  051,  7  L.  R.  A.  (N.  S.)  293.  In  the 
Harrison  Case,  supra,  we  find  a  review  of  all 
our  cases  and  further  citation  is  useless. 
After  this  review  the  rule  of  law  is  thus  stat- 
ed; "Many  other  cases  in  this  state  might  be 
cited  illustrative  of  the  rule  in  reference  to 
concurrent  negligence  constituting  proximate 
cause,  but  the  foregoing  cases  are  sufficient 
to  demonstrate  that  if  a  defendant  is  negli- 
gent and  his  negligence  combines  with  that 
of  another,  or  with  any  other  Independent, 
intervening  cause,  he  is  liable,  although  his 
negligence  was  not  the  sole  negligence  or  the 
sole  proximate  cause,  and  although  bis  negli- 
gence without  such  other  independent  inter- 
vening cause  would  not  have  produced  the  In- 
Jury."  We  conclude,  therefore,  that  there 
was  no  error  in  refusing  the  one  instruction 
asked  by  the  defendant 

2.  Some  complaint  is  made  of  the-  Instruc- 
tions given  for  the  plaintiff,  which  instruc- 
tions we  have  herein  set  out  in  full.  We  are 
of  opinion  that  there  is  nothing  objectionable 
in  these  instructions.  They  fairly  declare 
the  law  under  the  facts  of  the  case.  We  con- 
clude that  there  is  merit  in  plaintiff's  case, 
and  that  the  trial  nisi  conformed  to  settled 
principles,  and  the  judgment  will  be  affirm- 
ed.   All  concur. 


SEIBERT  et  ai  v.  HOPE  et  at 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.) 

1.  Tenancy  jn  Common  (§  15*)—  Possession 
— Presumptions. 

Possession  of  one  co-tenant  is  presumed  to 
be  the  possession  of  the  others,  in  the  absence  of 
ouster,  by  proof  of  outward  acts  of  exclusive 
ownership  of  an  unequivocal  character  sufficient 
to  impart  notice  to  the  co-tenants  that  an  ad- 
verse possession  is  intended  against  them. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  |§  42-52;  Dec.  Dig.  1 15.*] 

2.  Tenancy  in  Common  (j  15*)  — Adverse 
Possession  by  Co-Tenant. 

A  co-tenant  owned  two-thirds  of  the  land, 
and,  being  a  single  man,  resided  with  his  mar- 
ried sister  for  20  years.  No  one  heard  him  de- 
ny her  ownership  of  one-sixth  of  the  land,  nor 
the  right  of  his  brother  who  had  left  the  neigh- 
borhood for  many  years.  There  were  no  build- 
ings on  the  land,  and  such  co-tenant  managed 
the  place,  collected  the  rents,  paid  the  taxes, 
and  in  1874  sold  the  whole  tract,  the  deed  for 
which  not  being  recorded  until  1894.  Held  in- 
sufficient to  show  an  ouster  depriving  the  co- 
tenants  of  their  interests. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  St  42-52;    Dec  Dig.  | 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County ;  Henry  C.  Riley,  Judge. 

Action  by  William  H.  Selbert  and  others 
against  E.  L.  Hope  and  others.  Judgment 
for  complainants,  and  defendants  appeal. 
Affirmed. 

Jno.  A.  Hope,  for  appellants.  Wilson  Cram- 
er, for  respondents. 

GANTT.P.  J.  This  is  an  appeal  by  defend- 
ants from  a  judgment  of  partition  by  the  cir- 
cuit court  of  Cape  Girardeau  county  of  the 
southeast  quarter  of  the  northwest  quarter 
of  the  southwest  quarter  of  the  northeast 
quarter  of  section  13,  in  township  33,  range 
12,  among  some  of  the  heirs  at  law  of  Ewing 
X.  McKee  and  the  grantee  of  certain  of  said 
heirs.  Ewing  Y.  McKee  left  surviving  him  as 
his  only  heirs  at  law  the  following  named 
children:  James,  Lizzie,  Susan,  John  R.,  Eu- 
phrasia, and  E.  M.  McKee.  John  R.  McKee 
purchased  the  interest  of  James,  Lizzie,  and 
Susan  McKee,  and  thus  became  the  owner  of 
four-sixths  of  said  land.  On  the  15th  of  No- 
vember, 1901,  John  R.  McKee  executed  to  de- 
fendant E.  L.  Hope  a  deed  of  trust  under 
which  the  premises  were  subsequently  sold, 
and  Hope  became  the  purchaser  and  received 
a  trustee's  deed  of  date  December  12,  1903. 
At  this  sale  public  notice  was  given  that  the 
heirs  of  Euphrasia  Selbert  (formerly  Euphra- 
sia McKee)  had  an  interest  in  the  land.  Eu- 
phrasia McKee  married  Hickman  Robb,  by 
whom  she  had  one  son,  Theophilus  Robb,  one 
of  the  defendants  in  this  case.  Hickman  Robb 
died  in  1872  and  in  January,  1880,  his  widow, 
Euphrasia,  married  plaintiff  William  H.  Sel- 
bert by  whom  she  had  two  children,  George 
E.  and  Lillian  Selbert,  plaintiffs  in  this  case. 
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Mrs.  Euphrasia  Selbert  died  January  29, 
1901,  leaving  as  her  heirs  her  husband,  Wil- 
liam H.  Selbert,  and  her  three  children,  The- 
ophllus  Robb  and  George  E.  and  Lillian 
Selbert  On  the  14th  of  December,  1903,  E. 
M.  McKee,  son  of  Ewlng  Y.  McKee,  conveyed 
his  undivided  one-sixth  of  said  land  to  his 
nephew  and  niece  George  E.  and  Lillian  Sel- 
bert. The  foregoing  facts  were  alleged,  and 
there  is  no  dispute  about  them,  but  defendant 
E.  L.  Hope  In  his  answer  alleges  "that  he  is 
now  and  was  at  the  time  of  the  institution  of 
this  suit  in  the  actual,  exclusive,  continuous, 
open,  and  notorious  possession  of  said  real 
estate  adverse  and  hostile  to  tbe  plaintiffs; 
that  for  more  than  30  years  prior  to  the  in- 
stitution of  this  suit  this  defendant  and  his 
grantor,  John  R.  McKee,  had  been  continu- 
ously in  the  actual,  adverse,  open,  hostile,  ex- 
clusive, and  notorious  possession  of  said  real 
estate,  claiming  to  be  the  owners  thereof  and 
to  have  the  whole  title  thereto,  and  therefore 
defendant  states  that  plaintiffs'  claim  to  said 
land  is  barred  by  the  statute  of  limitations 
in  such  cases  provided."  At  the  May  term, 
1905,  the  cause  was  tried  to  the  court,  and 
the  court  found  the  several  parties  were  en- 
titled as  follows:  E.  L.  Hope  as  the  owner 
of  the  shares  of  James,  Lizzie,  Susan,  and 
John  R.  McKee  to  24/36;  Theophllus  Robb 
as  heir  of  Euphrasia  (McKee)  Selbert,  sub- 
ject to  the  curtesy  of  William  Selbert  2/36; 
George  E.  Selbert  and  Lillian  Selbert  as  heirs 
of  Euphrasia  Selbert,  subject  to  curtesy  4/36 ; 
George  E.  and  Lillian  as  grantees  of  E.  M. 
McKee  6/36 ;  William  H.  Selbert  as  husband 
of  Euphrasia  (McKee)  Selbert  curtesy  in  6/36, 
— and  rendered  judgment  accordingly,  and  or- 
dered the  land  sold  for  partition. 

The  evidence  introduced  on  the  issue  of  the 
statute  of  limitations  on  the  part  of  defend- 
ant Hope  tended  to  show  that  after  purchas- 
ing the  three  shares  John  R.  McKee  controlled 
the  land  and  collected  the  rents,  but  outside 
of  general  statements  that  he  owned  the  land 
there  was  nothing  to  indicate  that  he  disput- 
ed the  rights  of  his  sister  Euphrasia  or  of  his 
brother  E.  M.  McKee.  Mr.  Hope,  the  defend- 
ant, testified  that  he  never  heard  John  R. 
McKee  express  himself  as  to  the  Interest  be 
had  in  the  land.  He  concluded  he  owned  It 
because  he  managed  it  and  at  one  time  had 
offered  to  sell  It  Before  defendant  bought 
at  trustee's  sale,  he  was  notified  of  the  claim 
of  Euphrasla's  children:  No  person  ever  heard 
John  R.  deny  tbe  Interest  of  his  sister  and 
brother.  On  the  other  hand  in  the  year  1888, 
14  years  after  he  had  purchased  his  brother 
James'  share,  be  spoke  of  the  Interest  of  the 
other  heirs,  and  at  that  time  there  were  no 
other  heirs  save  Mrs.  Selbert  and  bis  brother 
E.  M.  McKee.  Moreover  he  made  his  home 
for  20  years  with  his  sister,  Mrs.  Selbert,  and 
she  always  asserted  her  rights,  and  he  never 
denied  her  interest.  It  Is  true  he  managed 
the  place,  collected  the  rents,  and  paid  the 


taxes.  There  were  no  buildings  on  the  land. 
While  defendant  attaches  importance  to  the 
fact  that  James  McKee  sold  the  land  and  not 
his  sixth  therein,  It  Is  also  true  that  this 
deed  was  made  In  1874,  and  never  recorded 
until  1894.  The  only  question  Is  whether  the 
circuit  court  erred  In  holding  that  the  evi- 
dence did  not  establish  an  ouster  of  Mrs. 
Euphrasia  Selbert  and  E.  M.  McKee.  By  pre- 
sumption of  law  tbe  possession  of  one  tenant 
in  common  is  the  possession  of  his  co-tenants, 
and  It  Is  the  settled  law  of  this  state  that,  to 
establish  title  in  one  co-tenant  as  against  the 
others  by  adverse  possession,  there  must  be 
such  outward  acts  of  exclusive  ownership  of 
an  unequivocal  character  as  to  Impart  notice 
to  the  co-tenants  that  an  adverse  possession 
Is  Intended  to  be  asserted  against  them. 
Warfield  v.  Llndell,  30  Mo.  282,  77  Am.  Dec. 
614;  Benolst  v.  Rothschild,  145  Mo.  408,  46 
S.  W.  1081;  Hutson  v.  Huteon,  139  Mo.  230, 
40  S.  W.  886;  Coberly  v.  Coberly,  189  Mo., 
loc.  cit  15,  87  S.  W.  957.  In  this  last-cited 
case,  It  was  said:  "Mere  verbal  assertions  of 
ownership  will  not  do.  Acts  of  an  unequivo- 
cal character  and  of  such  inherent  nature  as 
to  impart  information  and  give  notice  to  his 
co-tenants  of  actual  disseisin  are  required." 
When  it  Is  remembered  that  John  R.  McKee 
was  a  single  man,  that  he  owned  two-thirds 
of  the  tract,  that  his  sister  was  a  married 
woman  and  he  made  his  home  with  her  for  20) 
years,  and  no  one  ever  beard  him  deny  her 
ownership  to  her  one-sixth,  or  his  brother's 
right,  the  latter  having  left  the  neighborhood 
for  many  years,  there  Is  nothing  to  show 
that  his  possession  was  antagonistic  to  their 
rights.  They  might  very  naturally  leave  it  to 
him  to  rent  and  pay  the  taxes,  and  it  is  not 
at  all  unusual  that  brothers  and  sisters  per- 
mit a  homestead  to  be  managed  in  this  manner 
without  a  thought  of  being  ousted  of  their 
title  by  an  act  or  acts  of  kindness  and  con- 
sideration. John  R,  McKee  never  having 
dented  his  sister's  and  brother's  rights,  there 
Is  no  foundation  for  defendant  Hope's  claim 
of  ouster 

We  think  the  circuit  court  was  amply  jus- 
tified In  holding  that  the  evidence  did  not  es- 
tablish an  ouster  by  adverse  possession,  and 
its  judgment  is  affirmed. 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  STANLEY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8,  1909.) 

1.  Criminal  Law  (8  1092*)— Appeal— Bill. 
or  Exceptions— Extension  of  Time. 

Where  the  time  for  filing  a  bill  of  excep- 
tions was  extended,  and  thereafter  an  order  was 
made  extending  the  time  60  days  from  the  ex- 
piration of  the  time  theretofore  granted,  a  fur- 
ther order  of  extension  of  time  made  more  than 
60  days  after  the  preceding  order  could  not  avail 
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accused,  so  that  a  bill  filed  thereunder  will  not 
be  considered  on  appeal. 

[EM.  Note.— For  other  cases,  see  Criminal 
Larw.^Cent.  Dig.  U  2857-2800;  Dec  Dig.  | 

2.  CBiifiHAL  Law  (I  1090*)— Proceedings 
rot  in  Rkcokd — Bill  Not  in  Record— Et- 
fect  of  Absence. 

No  bill  of  exceptions  having  been  filed  in 

a  homicide  case,  only  the  record  proper  can  be 

considered  on  appeal. 
fEd.  Note.— For  other  cases,  tee  Criminal 

Law,  Cent  Dig.  {8  2803-2827,  2927,  2028,  2918, 

3204;  Dec  Dig.  {  1090.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; J.  L.  Fort,  Judge. 

Warren  Stanley  was  convicted  of  murder 
in  the  second  degree,  and  be  appeals.  Af- 
firmed. 

Elliott  W.  Major,  Atty.  Gen.,  and  John  M. 
Dawson,  Asst.  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Under  an  information  charg- 
ing him  with  murder  in  the  first  degree  for 
having  shot  to  death  one  F.  B.  Holladay  with 
a  pistol,  in  the  county  of  Dunklin,  on  the  15th 
day  of  May,  1904,  the  defendant  was  found 
guilty  of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  50  years'  impris- 
onment In  the  penitentiary.  After  unavail- 
ing motions  for  new  trial  and  in  arrest  of 
judgment,  defendant  appealed. 

The  killing  occurred  in  a  baseball  park  at 
Octa,  in  Dunklin  county,  on  a  Sunday  after- 
'  noon.  The  deceased,  with  one  Zenatn  Cook 
and  several  others,  was  upon  the  baseball 
ground  about  2  p.  m.,  presumably  for  the  pur- 
pose of  witnessing  the  ball  game,  which  bad 
not  yet  commenced.  Cook  and  the  deceased 
were  sitting  down,  engaged  at  the  time  in 
reading  a  letter,  when  the  defendant  ap- 
proached, raised  Cook's  hat,  applied  to  him 
an  ugly  epithet,  and  said,  "What  have  you  got 
to  do  with  It?"  and  at  the  same  time  struck 
Cook  over  the  left  eye  with  brass  knacks 
which  he  had  on  his  band  The  defendant 
then  drew  a  pistol  from  his  hip  pocket,  and 
about  the  same  time  the  deceased,  who  was 
still  sitting,  struck  at  defendant  with  a  base- 
ball hat,  but  it  is  not  clear  from  the  evidence 
that  the  bat  struck  him.  After  striking  at 
the  defendant,  the  deceased  turned,  and  be- 
gan crawling  "on  all  fours"  away  from  the 
defendant,  who  immediately  began  shooting. 
The  defendant  -fired  several  shots,  and  the  ev- 
idence shows  that  the  second  shot  from  de- 
fendant's pistol  struck  the  deceased,  who 
died  from  the  wound  two  hours  later.  The 
bullet  that  killed  the  deceased  entered  bis 
body  two  inches  to  the  left  of  the  spinal  col- 
umn, between  the  ninth  and  tenth  ribs,  and 
was  found  two  Inches  to  the  right  of  the  right 
nipple.  The  physician  who  examined  the 
wound  testified  that  the  course  of  the  ball 
made  it  plain  that  the  deceased  was  not  shot 
while  down  or  in  a  stooping  posture.  The  de- 
ceased was  unarmed  at  the  time.  It  also  ap- 
pears from  the  evidence  that  on  the  day  pre- 


ceding the  killing  Ralph  Stanley,  a  brother  of 
the  defendant,  and  the  deceased,  had  a  diffi- 
culty, and  that  the  deceased  knocked  the 
former  down ;  that  the  deceased  then  offered 
to  shake  hands,  whereupon  Ralph  Stanley 
said;  "No;  I  will  see  you  again.  I  don't  know 
whether  or  not  I  will  be  able  to  see  you  to- 
morrow, but  I  will  send  my  big  brother." 
Ralph  Stanley  testified  that  he  told  bis  broth- 
er, the  defendant,  about  this  difficulty  the 
morning  of  the  day  the  killing  occurred. 

The  court  allowed  several  extensions  of  the 
time  for  filing  bill  of  exceptions  in  this  case. 
We  find  from  the  record  that  on  July  24, 1900, 
the  time  for  filing  the  bill  was  by  the  court 
extended  to  the  third  day  of  the  November 
term,  1906,  of  said  court,  which  third  day  was 
the  14th  day  of  November.  Thereafter  the 
court  made  an  order  extending  the  time  for 
filing  the  bill  60  days  from  the  expiration  of 
the  time  theretofore  granted  for  filing  the 
same;  but  it  is  shown  by  the  record  that  the 
next  order  granting  a  further  extension  of 
time  was  pot  made  until  the  14th  day  of  Jan- 
nary,  1907;  so  that,  by  computing  the  time 
from  the  14th  day  of  November,  1900,  to  the 
14th  day  of  January,  1907,  it  will  be  readily 
seen  that  61  days  or  one  day  more  than  the 
time  allowed  had  elapsed  between  the  last 
and  the  immediately  preceding  order  of  the 
court  in  this  regard,  and  any  further  exten- 
sion of  time  for  filing  the  bill  after  the  60 
days  previously  allowed  bad  expired  availed 
the  defendant  nothing.  State  v.  Simmons, 
124  Mo.,  loo.  cit  446,  27  S  W.  1108. 

As  we  hold  that  no  bill  of  exceptions  was 
filed  in  this  case  within  the  time  allowed  by 
the  court,  there  is,  therefore,  nothing  before 
this  court  for  review  except  the  record  prop- 
er. The  defendant  Is  not  represented  in  this 
court,  but,  as  is  our  duty  to  do,  we  have  care- 
fully examined  the  record  proper,  and  find  It 
free  from  error.  The  Information  is  in  dm 
form,  as  well  also  as  all  subsequent  proceed* 
ings  which  go  to  make  up  the  record  proper. 
The  murder  of  which  the  defendant  was  con- 
victed was  committed  with  more  than  the 
usual  degree  of  brutality,  was  without  ex- 
cuse, or  even  a  mitigating  circumstance. 

The  judgment  should  be  affirmed.  It  is  so 
ordered  All  concur. 


DOWD  v.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  L 
May  31.  1909.   Rehearing  De- 
nied July  1,  1909.) 

Carriers  (J  348*)— Injuries— Actions— Cow- 
STRucTioNs — Contributory  Neolioencb. 
In  an  action  for  injuries  sustained  by  sud- 
denly starting  a  street  car  while  plaintiff  was 
alighting,  an  instruction  that,  even  if  plaintiff 
was  injured  by  defendant's  negligence,  be  could 
not  recover  if  his  own  act  or  conduct  directly 
contributed  to  the  injury,  was  erroneous  in  not 
requiring  that  plaintiff's  act  or  conduct  which 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park,  Judge. 

Action  by  James  Dowd  against  the  Met- 
ropolitan Street  Railway  Company.  From 
an  order  granting  a  new  trial  after  Judg- 
ment for  defendant,  it  appeals.  Affirmed. 

This  suit  was  brought  by  plaintiff  In  the 
circuit  court  of  Jackson  county  for  the  pur- 
pose of  recovering  $5,000  damages  for  per- 
sonal injuries  sustained  by  him  in  conse- 
quence of  the  alleged  negligence  of  defend- 
ant In  suddenly  starting  Its  car  forward 
while  be  was  In  the  act  of  alighting  there- 
from, and  thereby  throwing  him  with  great 
force  and  violence  to  the  ground  and  in- 
flicting the  Injuries  complained  of.  The  tri- 
al resulted  In  a  verdict  and  judgment  for 
defendant,  and  the  motion  for  a  new  trial 
was  dustaiued  by  the  court  for  the  reason 
assigned — that  it  erred  in  giving  for  de- 
fendant instruction  numbered  5.  From  the 
order  of  the  court  granting  the  new  trial, 
the  defendant  properly  appealed. 

The  evidence  for  plaintiff  tended  to  show 
that  he  was  a  passenger  upon  the  car  In 
question;  that,  when  It  neared  bis  destina- 
tion, he  signaled  the  conductor  of  bis  In- 
tention to  alight,  and  walked  to  the  steps 
of  the  car,  holding  to  the  railing;  and  that 
while  in  the  act  of  alighting  the  car  sud- 
denly, without  warning,  made  a  quick  for- 
ward movement  and  a  lurch  to  the  side, 
thereby  throwing  him  to  the  ground  and  in- 
juring him.  The  evidence  for  defendant  con- 
tradicted that  of  plaintiff,  and  tended  to 
show  contributory  negligence  on  the  part 
of  plaintiff.  The  Issues  were  submitted  to 
the  jury  under  the  instructions  of  the  court, 
none,  of  which  are  complained  of  excepting 
said  Instruction  numbered  5,  which  reads 
as  follows:  "(5)  You  are  further  instructed 
that  .in  this  case  the  mere  fact,  if  true,  that 
plaintiff  was  Injured  by  falling  from  a  car 
of  defendant,  gives  him  no  right  to  sue  de- 
fendant and  recover  damages.  Before,  un- 
der any  circumstances,  plaintiff  Is  entitled 
to  a  verdict,  you  must  believe  and  find  from 
the  greater  weight  of  all  the  credible  evi- 
dence in  the  case  that  his  injury  was  actual- 
ly caused  by  the  negligence  of  the  defend- 
ant's servants  as  he  has  specified  in  his  peti- 
tion and  in  the  manner  submitted  to  your 
consideration.  If  his  injuries  were  not  actu- 
ally caused  by  such  specified  negligence, 
then  he  has  no  case,  and  cannot  recover, 
even  if  he  did  fall  while  getting  off  of  the 
car  and  was  injured  thereby.  But,  even  if 
you  should  find  that  he  was  Injured  by  such 
negligence,  still  the  plaintiff  cannot  recover 
if  he  by  his  own  act  or  conduct  in  any  de- 
gree directly  contributed  to  his  own  injury." 


WOODSON,  J.  (after  stating  the  facts  a 
above).  There  Is  but  a  single  question  pre 
sented  by  this  record,  and  It  challenges  thi 
correctness  of  Instruction  numbered  6  glv 
en  for  the  appellant  Counsel  for  respond 
ent  contends  that  said  instruction  did  not 
properly  declare  the  law  applicable  to  the 
facts  of  the  case,  and  for  that  reason  it 
should  not  have  been  given,  and  consequent- 
ly the  court  properly  granted  a  new  trial 
because  of  Its  error  In  giving  It  Upon  the 
other  hand,  counsel  for  appellant  Insist  that 
said  instruction  properly  stated  the  law  to 
the  jury,  and  that  there  was  no  error  in 
giving  It  consequently  the  court  erred  In 
granting  a  new  trial  for  the  reason  assigned. 
Clearly  that  Instruction  did  not  correctly  de- 
clare the  law.  Tue  last  clause  thereof  told 
the  jury  that  plaintiff  could  not  "recover  If 
be  by  his  own  act  or  conduct  in  any  degree 
directly  contributed  to  bis  own  injury."  It 
will  be  observed  by  reading  the  instruction 
that  it  did  not  limit  the  act  or  conduct  of 
respondent  contributing  to  his  injury  to  a 
negligent  act  hut  absolved  appellant  from 
all  liability  if  any  act  of  respondent  wheth- 
er negligent  or  otherwise,  directly  contrib- 
uted to  his  injury.  Under  this  instruction, 
the  jury  could  very  properly  have  found 
for  the  defendant  simply  because  he  walked 
to  the  steps  of  the  car  while  it  was  in  mo- 
tion, and  that  too,  without  first  finding  that 
bis  conduct  In  that  regard  was  negligence 
on  his  part  The  last  clause  of  this  Instruc- 
tion differentiates  It  from  all  of  those  given 
in  the  cases  cited  by  counsel  for  appellant 
and  relied  upon  as  sustaining  their  conten- 
tion in  this  case.  We  are  therefore  of  the 
opinion  that  the  court  did  not  err  in  grant- 
ing a  new  trial. 

The  judgment  Is  affirmed.  All  concur,  ex- 
cept VALLIANT,  J.,  absent 


SWEARINGEN  v.  WABASH  B.  CO.  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.) 

Masteb  and  Sebvant  (I  276*)— Death  or 
Servant—  Negligence— Railboads  —  Evi- 
dence. 

In  an  action  for  the  death  of  a  railroad 
brakeman,  evidence  held  Insufficient  to  show 
that  bis  death  resulted  from  defendants'  negli- 
gence and  In  the  manner  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  276.*] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Action  by  Etta  L.  Swearlngen  against  the 
Wabash  Railroad  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 
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The  plaintiff,  the  widow  of  Charles  M. 
Sweartngen,  deceased,  brought  this  suit  In 
the  circuit  court  of  Jackson  county,  at  Kan- 
sas City,  Mo.,  against  the  defendant  railway 
company  and  the  defendants  Crumrlne  and 
Drennen,  the  locomotive  conductor  and  en- 
gineer, respectively,  of  said  company,  for 
$5,000  damages  for  the  death  of  her  husband, 
wblch  occurred  May  5,  1902. 

The  petition  In  this  cause,  among  other 
things,  alleges:  "That  one  of  defendant  Wa- 
bash Railroad  Company's  lines  of  railroad 
extends  from  Kansas  City,  Jackson  county, 
Mo.,  in  an  easterly  direction  to  St  Louis, 
Mo.,  by  way  of  a  point  known  on  said  line 
as  Fleming,  at  which  point  the  defendant 
Wabash  Railroad  Company's  road  Is  oper- 
ated and  run  under  the  track  of  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company, 
which  said  track  is  supported  by  a  bridge 
or  trestlework  over  the  road  and  tracks  of 
defendant  the  Wabash  Railroad  Company. 
That  defendant  the  Wabash  Railroad  Com- 
pany had  prior  to  the  Injury  complained  of 
caused  or  permitted  iron  posts  to  be  set  and 
erected  on  Its  right  of  way  to  support  the 
said  bridge  or  trestlework  and  track  of  said 
Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. Said  posts  were  set  and  permitted  to 
be  set  in  a  dangerously  close  proximity  to 
defendant  Wabash  Railroad  Company's  track 
at  and  prior  to  the  date  of  the  injury  here- 
in complained  of,  making  the  same  danger- 
ous to  life  and  limb  of  the  defendant  Wa- 
bash Railroad  Company's  brakemen  in  the 
performance  of  their  duties  in  caring  for  and 
managing  the  cars  of  said  defendant  rail- 
road company  at  said  point."  Then  follows 
the  allegation  that  on  the  5th  day  of  May, 
1902,  deceased  was  In  the  employ  of  the  de- 
fendant railway  company  as  brakeman,  un- 
der the  charge  and  control  of  the  other  de- 
fendants, and  especially  of  the  defendant  A. 
Crumrlne,  the  conductor  of  said  train,  and 
"that  the  defendants  caused  said  train  to  be 
run  at  a  dangerously  high  and  reckless  rate 
of  speed,  to  wit,  35  or  40  miles  per  hour, 
which  caused  a  boxing  of  one  of  the  wheels 
of  a  freight  car  In  said  train  to  become  heat- 
ed and  dangerous  to  said  car  to  be  run  in 
that  condition.  That,  when  nearing  said 
Fleming,  the  defendant  A.  Crumrlne,  con- 
ductor as  aforesaid,  with  the  knowledge  of 
the  defendant  J.  Drennen,  who  was  the  en- 
gineer on  the  engine  of  said  train  at  said 
time,  ordered  plaintiff's  husband  to  go  for- 
ward and  climb  down  the  side  of  said  box 
car,  and  examine  and  watch  said  hot  box, 
and  Bee  if  It  would  do  to  run  to  a  station  a 
few  miles  east  known  as  'R.  &  L.  Junction,' 
and,  If  not,  to  signal  for  side  tracking  at  a 
station  next  east  and  close  to  said  Fleming 
known  as  Camden  station.  That  while  plain- 
tiffs husband  was  in  the  performance  of  said 
duty  at  said  point,  and  when  down  on  the 
ladder  on  the  side  of  said  car  to  make  the 
examination  in  obedience  to  said  order,  he 
was  struck  by  one  of  said  iron  posts,  which 


knocked  him  off  the  side  of  said  car  and 
caused  his  death.  That  plaintiff's  husband 
had  never  before  done  such  work  at  said 
point,  and  did  not  know  of  the  dangerous 
position  of  said  posts,  nor  of  his  nearness  to 
said  locality,  the  night  being  dark,  but  the 
defendants  knew  or  by  the  exercise  of  rea- 
sonable care  on  their  part  would  have  known 
of  the  danger,  and  with  such  knowledge  did 
carelessly  and  negligently  at  said  time  order 
plaintiff's  husband  to  perform  the  duties  as 
aforesaid  at  said  dangerous  place,  and  de- 
fendants, well  knowing  that  he  was  in  the 
performance  of  said  duty,  did  carelessly  and 
negligently  run  and  cause  said  train  to  be 
run  at  said  dangerous,  high,  and  reckless 
rate  of  speed  as  aforesaid,"  etc.  The  an- 
swer of  the  defendants  was  a  general  denial. 
Upon  the  trial  the  defendants  objected  to 
the  introduction  of  evidence  as  to  the  de- 
fendant Drennen  on  the  ground  that  the  peti- 
tion did  not  state  a  cause  of  action  as  to  this 
defendant,  which  objection  was  sustained. 

The  facts  of  the  case  upon  the  record  are 
that  on  the  5th  day  of  May,  1802,  Charles  M. 
Sweartngen,  the  husband  of  plaintiff,  was, 
and  for  a  period  of  five  years  prior  thereto 
had  been,  an  employe  of  the  defendant  as  a 
brakeman  on  freight  trains  running  between 
Moberly  and  Kansas  City,  Mo.  On  that  day 
he  was  on  a  through  freight  which  left  Kan- 
sas City  at  5:30  o'clock  p.  m.  for  Moberly. 
This  train  left  Harlem,  Mo.,  just  across  the 
Missouri  river  from  Kansas  City.  Mo.,  an  hour 
and  five  minutes  late,  and  just  before  reach- 
ing Orrick,  a  station  about  30  miles  east  of 
Kansas  City,  a  hot  box  was  discovered  by  Mr. 
Sweartngen  on  the  rear  truck  of  a  Rock 
Island  freight  car,  located  about  the  middle 
of  the  train  consisting  of  19  loaded  cars,  and 
Mr.  Sweartngen  reported  it  to  the  conductor, 
Crumrlne.  This  hot  box  was  on  the  front 
journal  of  the  rear  truck  on  the  north  side 
of  the  car;  the  course  of  the  train  being  east- 
ward. The  train  was  stopped  at  Orrick,  the 
hot  box  cooled  off,  and  the  conductor  and 
brakeman  attached  what  Is  called  a  water 
bag  to  this  box.  This  water  bag  Is  describ- 
ed as  being  of  canvas,  and  holds  about  three 
buckets  of  water.  There  Is  a  hose  connected 
with  it  about  two  feet  and  a  half  long  with 
a  nozzle  at  the  end  and  a  clamp,  so  that  it 
can  be  fastened  to  the  car  and  so  arranged 
that  it  would  throw  a  stream  of  water  about 
the  size  of  the  lead  in  a  pencil  on  the  journal 
next  to  the  brass  for  the  purpose  of  cooling 
it  off.  The  deceased  was  present  when  this 
water  bag  was  attached,  and,  when  all  was 
ready  for  the  train  to  proceed,  the  evidence 
shows  that  the  conductor  thought  they  had 
just  about  time  enough.  If  the  box  ran  cool, 
to  make  Lexington  Junction,  and  there  meet 
a  passenger  train,  and  the  conductor  said  to 
Swearlngen:  "We'll  have  to  watch  this  box, 
and,  If  It  won't  run  with  water  running  on 
it.  we'll  have  to  stop  at  Camden  and  head  In 
out  of  the  way  of  No.  9  to  put  In  a  brass." 
Camden  was  about  six  miles  from  Orrick. 


Digitized  by 


Mo)  SWEARINGEN  r. 

As  the  train  started,  Swearingen  said  to  the 
conductor:  Til  go  overhead.  I'll  watch  It 
from  there."  And  the  conductor  said  to  him: 
"All  right  Ton  can  do  as  you  like  about 
that"  Swearingen  went  forward  and  got  on 
the  engine,  the  conductor  got  on  the  caboose, 
and  the  train  started  on  its  way.  Shortly 
after  the  train  left  Orrick,  Swearingen  said 
to  the  engineer;  "I'll  go  back  and  look  at  the 
box,  and,  If  if s  all  right,  we  go  to  Lexington 
then,  and,  if  not  we  had  better  head  In  at 
Camden."  The  engineer  testified  that  he 
told  Swearingen  not  to  go  saying:  "Let  the 
box  go  to  Lexington  then,  and  let  the  car  re- 
pairer look  after  It  We  can  wait  there  for 
No.  9,  and  you  will  have  time  to  look  after 
It  while  we  are  there."  The  engineer  was 
looking  forward  through  his  window  at  that 
time,  and  did  not  see  Swearingen  leave  the 
engine,  nor  did  he  or  anybody  else  see  him 
alive  again.  The  train  proceeded  running 
about  30  miles  an  hour  until  it  reached  Lex- 
ington Junction,  about  10  or  12  miles  east  of 
Orrick.  At  Camden  the  conductor  says  he 
missed  Swearingen;  that  he  also  noticed  the 
box,  that  there  was  nothing  showing  up  on 
it  and  added:  "I  thought  probably  that  he 
bad  seen  the  box  was  all  right  and  went 
back  to  the  engine  again,  or,  if  he  had  left 
the  train,  I  didn't  know.  I  didn't  see  noth- 
ing of  him."  At  Lexington  Junction,  when 
Swearlngen's  absence  from  the  train  was 
discovered  by  the  crew,  they  detached  the 
engine  and  caboose  from  the  train,  lit  torch- 
es and  lamps,  and  went  back,  looking  for 
bim.  They  found  bis  body  at  a  siding  called 
Fleming,  about  three  miles  east  of  Orrick. 
The  body  lay  about  6  or  7  feet  north  of  the 
track,  and  about  15  or  18  feet  east  of  a  gird- 
er bridge  which  passed  over  the  Wabash 
Railroad  tracks  at  that  point  The  face  of 
the  body  was  bruised  and  scratched,  and 
on  the  back  of  the  head  the  skull  was  crush- 
ed. The  cap  Swearingen  had  worn  was 
found  between  the  body  and  this  bridge,  the 
front  part  of  which  was  broken  or  mash- 
ed in. 

Witness  Gear  testified  that  the  morning 
following  the  accident  he  made  an  examina- 
tion of  the  iron  poet  at  the  end  of  the  bridge; 
that  he  found  a  dent  on  it  about  six  feet 
from  the  ground.  This  dent  was  12  or  14 
Inches  long  and  about  2  Inches  wide.  Con- 
ductor Crumrlne  testified  that  he  made  an 
examination  of  this  post,  but  found  no  mark 
or  dent  of  any  kind  on  it  The  distance  be- 
tween the  iron  post  and  the  outer  edge  of  a 
box  car  Is  estimated  by  the  witnesses  testi- 
fying upon  this  point  to  be  from  20  to  24 
inches.  The  Atchison,  Topeka  &  Santa  F6 
Railroad  crosses  the  Wabash  Railroad  at 
this  point  overhead,  and  this  bridge  was 
constructed  by  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  some  time  after  the 
Wabash  Railroad  Company  had  built  and 
occupied  its  railroad  at  this  point  In  build- 
ing its  railroad  the  Atchison,  Topeka  &  Santa 
Fe   Railroad   Company    constructed  this 
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bridge,  and  in  doing  so  placed  two  upright 
iron  posts — one  on  the  north  and  the  other 
on  the  south  side  of  the  Wabash  track — 
which  were  the  supports  of  the  bridge. 
These  railroads  did  not  cross  at  right  angles, 
but  diagonally;  hence  one  of  the  posts  was 
on  the  north  and  the  other  on  the  south  side 
of  the  Wabash  track.  The  posts  were  locat- 
ed 4%  feet  from  the  Wabash  track,  and  this 
bad  been  the  condition  there  for  a  time  ex- 
ceeding nine  years  prior  to  the  time  of  the 
accident  The  evidence  showed  that  the  Wa- 
bash track  under  this  bridge  and  for  at  least 
a  quarter  of  a  mile  both  east  and  west  of  it 
was  straight  and  in  good  condition.  The 
evidence  also  showed  that  the  deceased  bad 
worked  on  local  freight  trains  between  Mo- 
berly  and  Kansas  City  for  several  years  im- 
mediately preceding  his  death,  and  that  al- 
most dally  these  trains  stopped  at  Fleming 
to  do  switching  on  a  side  track  which  ended 
directly  under  this  bridge. 

The  only  evidence  in  the  record  of  the  char- 
acter of  car  and  as  to  whether  there  was 
any  ladder  on  same  was  that  given  by  wit- 
ness Introduced  by  plaintiff,  Mr.  Crumrlne, 
the  conductor  of  the  train  referred  to,  as  fol- 
lows: "Q.  Do  you  know  what  character  this 
(car)  was — whether  it  was  an  ordinary  box 
car— that  the  hot  box  was  under?  A.  Why,  I 
think  it  was  just  an  ordinary  box  car.  I  am 
pretty  positive  of  it  really.  Q.  Did  it  have 
ladders  on  the  side?  A.  Well,  now,  I  couldn't 
say  that  but  most  of  them  Rock  Island  box 
cars  has  no  ladder  on  the  side.  They  have 
their  ladders  on  the  end.  This  was  a  Rock 
Island  box  car.  Q.  Well,  do  you  know 
whether  this  Is  a  Rock  Island  box  car?  A. 
Yes,  sir.  Q.  Do  you  know  there  was  no  lad- 
der on  the  side?  A.  I  wouldn't  say  positive 
whether  there  was  or  not"  On  cross-exami- 
nation this  witness  further  said  on  this  point: 
"Q.  You  spoke  about  the  character  of  car. 
You  say  it  was  a  Rock  Island?  A.  Yes,  sir. 
Q.  Now,  you  say  you  are  not  sure  whether 
there  was  a  ladder  on  the  side  or  on  the  end? 
A.  No,  sir;  I  am  not  sure  of  that  Q.  The 
Rock  Island  cars  generally  don't  have  any 
ladder  on  the  side?  A.  No.  Q.  They  do 
have  on  the  end  of  the  car?  A.  They  have  it 
on  the  end  of  the  car,  and  very  few  of  them 
over  on  the  side.".  This  witness  further  tes- 
tified on  the  part  of  the  plaintiff  that  there 
was  room  between  the  posts  and  the  box  car 
for  a  man  the  size  of  plaintiff  to  pass  safely 
on  a  ladder  on  the  side  of  the  car,  but  that 
he  would  have  to  get  pretty  close  to  the  car. 
Witness  Crumrlne  also  testified  that  he  did 
not  order  the  deceased  to  get  on  the  side  of 
the  car,  but  simply  that  he  should  watch  the 
hot  box,  and  that  In  order  to  watch  it  it  was 
not  necessary  for  him  to  get  on  the  side  of 
the  car,  but  that  he  could  have  performed 
this  duty  from  the  top  of  the  train  without 
leaning  over  the  side.  This  substantially 
indicates  the  nature  and  character  of  the 
testimony  upon  which  appellant  relied  in 
the  trial  court  for  a  recovery,  with  the  ex- 
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been  working  on  this  line  of  road  for  some 
time  previous.  There  Is  a  dispute  between 
counsel  as  to  what  portion  of  this  deposi- 
tion was  admitted  In  evidence.  The  appel- 
lant embraced  the  entire  deposition  In  her 
abstract  and  respondent  filed  an  addition- 
al abstract,  In  which  a  large  portion  of  the 
deposition  Is  left  out,  as  asserted  by  coun- 
sel, on  the  ground  that  objections  were  made 
to  certain  questions  and  answers  and  by  the 
court  sustained.  The  original  deposition 
was  filed  in  this  court  for  our  Inspection,  and 
we  find  in  an  abbreviated  form  to  certain 
questions  and  answers  objections  made. 
Then  following  the  objection  is  the  letter 
"3."  While  It  is  true  that  the  grounds  of  the 
objections  to  the  questions  and  answers  are 
not  fully  Indicated  upon  the  deposition,  nor 
is  the  word  "sustained"  fully  written  out, 
yet  we  take  it  that  It  is  common  knowledge 
that  In  the  trial  of  cases  when  depositions 
are  ured  that  neither  the  trial  court  nor  coun- 
sel representing  the  parties  undertake  to  set 
out  fully  the  objections  upon  the  deposition 
Itself,  but  it  is  common  practice  to  merely  in 
an  abbreviated  form  indicate  the  objections 
and  the  ruling  of  the  court  as  to  the  particu- 
lar questions  and  answers  which  were  not 
offered  In  evidence  for  the  purpose  of  a  guide 
in  copying  the  deposition  to  omit  those  ques- 
tions and  answers  objected  to,  where  the  ob- 
jections were  sustained.  We  do  not  deem  It  es- 
sential to  reproduce  the  deposition  of  witness 
Morris,  as  in  our  opinion  his  testimony  as  ad- 
mitted, does  not  affect  materially  the  rights 
of  the  parties  in  this  controversy.  At  the 
close  of  the  plaintiffs  evidence,  at  the  re- 
quest of  the  defendants,  the  court  Instructed 
the  jury  that  under  the  pleadings  and  evi- 
dence their  verdict  must  be  for  the  defend- 
ants, and  the  jury  returned  their  verdict  in 
accordance  with  such  Instructions. 

Timely  motions  for  new  trial  and  in  arrest 
of  judgment  were  filed,  and  by  the  court  over- 
ruled. From  the  judgment  and  decree  enter- 
ed in  this  cause,  the  plaintiff  appeals,  and  the 
record  is  now  before  us  for  review. 

McCullough,  Aleshlre  &  Showen  and  Hollls 
&  Fldler,  for  appellant  J.  L.  Minnls  and 
Frank  P.  Sebree,  for  respondents. 

FOX,  J.  (after  stating  the  facts  as  above). 
The  record  in  this  cause  discloses  but  one 
legal  proposition.  That  is  embraced  in  the 
assignment  of  error  that  the  court  at  the 
close  of  the  evidence  on  the  part  of  the  plain- 
tiff erroneously  declined  to  submit  the  cause 
to  the  jury,  and  gave  a  peremptory  instruc- 
tion to  the  jury  to  find  the  issues  for  the  de- 
fendant 

We  have  indicated  In  the  statement  of  this 
cause  the  allegation  in  the  petition,  in  which 
is  embraced  the  charge  of  the  specific  negll- 
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tall  all  of  the  disclosures  of  the  record,  and, 
while  it  must  be  conceded  by  every  one  that 
this  was  an  unfortunate  accident  yet  It  must 
not  be  overlooked  that  this  is  simply  a  law- 
suit in  which  it  is  charged  that  plaintiff's 
husband  lost  his  life  through  specific  acts  of 
negligence  alleged  In  the  petition,  and,  in 
order  to  warrant  a  recovery,  there  must  be 
at  least  some  substantial  testimony  tending 
to  establish  such  acts  of  negligence  which  re- 
sulted in  the  death  of  her  husband.  After 
a  most  careful  consideration  of  all  the  evi- 
dence, we  see  no  escape  from  the  conclusion 
that  there  is  an  entire  absence  of  any  sub- 
stantial evidence  showing  how  the  deceased 
met  bis  death. 

The  petition  alleges:  That  at  a  point  on 
defendant's  line  of  railroad  known  as  Flem- 
ing the  defendant  railway  company  is  operat- 
ed and  run  under  the  track  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  which 
said  track  is  supported  by  a  bridge  or  trestle- 
work  over  the  road  and  tracks  of  defendant 
the  Wabash  Railroad  Company.  That  de- 
fendant the  Wabash  Railroad  Company  had 
prior  to  the  injury  complained  of  caused  or 
permitted  iron  posts  to  be  set  and  erected  on 
its  right  of  way  to  support  the  said  bridge 
or  trestlework  and  track  of  said  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company.  It  is 
further  alleged  that  said  posts  were  set  and 
permitted  to  be  set  in  a  dangerously  close 
proximity  to  defendant's  railway  track  at 
and  prior  to  the  date  of  the  injury  herein 
complained  of,  making  the  same  dangerous 
to  life  and  limb  of  the  defendant  Wabash 
Railroad  Company's  brakemen  in  the  per- 
formance of  their  duties  in  caring  for  and 
managing  the  cars  of  said  defendant  railroad 
company  at  said  point  In  addition  to  this, 
there  are  allegations  that  the  train  upon 
which  plaintiff's  deceased  husband  was  work- 
ing was  run  at  a  dangerously  high  and  reck- 
less rate  of  speed,  which  caused  a  boxing 
of  one  of  the  wheels  to  become  heated  and 
dangerous  to  said  car  to  be  run  in  that  con- 
dition. It  is  further  charged  that  the  con- 
ductor, with  the  knowledge  of  the  engineer, 
operating  said  train,  "ordered  plaintiff's  hus- 
band to  go  forward  and  climb  down  the  side 
of  said  box  car,  and  examine  and  watch  said 
hot  box,  and  see  if  It  would  do  to  rum  to  a 
station  a  few  miles  east  known  ae  R.  &  U 
Junction,'  and,  if' not  to  signal  for  side  track- 
ing at  a  station  next  east  and  close  to  said 
Fleming  known  as  'Camden  Station."*  It 
is  then  charged  that  plaintiff's  husband,  in 
pursuance  to  the  directions  given  him  by  the 
conductor,  with  the  knowledge  of  the  en- 
gineer, went  down  on  the  ladder  on  the  side 
of  said  car  to  make  the  examination,  and  that 
while  on  said  ladder,  he  was  struck  by  one 
of  the  iron  posts,  which  knocked  him  off  the 


charged  In  the  petition.  It  is  assumed  by  the 
appellant  that  her  husband  was  knocked  off 
of  a  freight  car  by  striking  an  Iron  post  on 
the  side  of  the  track  while  he  was  standing 
on  a  ladder  on  the  side  of  the  car  examining 
a  hot  box.  This  in  our  opinion  is  predicated 
upon  mere  conjecture.  There  was  no  testi- 
mony that  there  was  a  ladder  on  the  side 
of  this  car.  The  only  evidence  Introduced 
upon  that  subject  was  given  by  Mr.  Crum- 
rine,  the  conductor  of  the  train,  and  he  stated 
that  this  was  a  Rock  Island  box  car,  and 
while  he  would  not  say  positively  whether 
there  was  any  ladder  on  this  particular  car 
or  not,  he  said  most  of  the  Rock  Island  cars 
had  no  ladders  on  the  side;  that  their  ladders 
were  on  the  end.  In  giving  his  testimony  he 
Indicated  perfect  fairness,  and  stated  that 
he  would  not  undertake  to  state  positively 
that  there  was  no  ladder  on  the  side  of  the 
car,  but  simply  answered  that  this  was  a 
Rock  Island  car,  and  that  those  cars  general- 
ly did  not  have  any  ladder  on  the  side.  There 
was  no  evidence  Introduced  that  plaintiff's 
husband  went  down  any  ladder  to  examine 
a  hot  box.  The  testimony  clearly  shows  that 
the  deceased  was  upon  the  engine,  and 
there  Is  no  evidence  by  any  witness  that 
Mr.  Swearingen  was  seen  after  be  left  the 
engine.  In  order  to  reach  the  car  which  was 
affected  by  the  heated  box,  the  plaintiff's  hus- 
band would  have  had  to  walk  over  about 
10  cars  before  reaching  this  particular  car. 
No  one  saw  him,  and,  In  fact  the  record  is 
absolutely  silent  as  to  when  or  how  he  fell 
off  this  train. 

Upon  the  trial,  plaintiff  offered  no  evidence 
tending  to  establish  the  allegation  that  her 
husband  had  been  directed  by  the  conductor 
or  the  engineer  to  go  down  on  the  ladder  and 
examine  the  heated  box  while  the  train  was 
In  motion.  The  only  testimony  Introduced 
upon  that  subject  was  by  the  conductor  and 
the  engineer,  who  both  testified  positively 
that  they  did  not  so  direct  him.  The  engineer 
also  testified  that,  when  plaintiff's  husband 
suggested  that  he  would  go  back  and  look 
at  the  box,  be  told  him  not  to  go,  saying: 
"Let  the  box  go  to  Lexington  then  and  let 
the  car  repairer  look  after  it  We  can  wait 
there  for  No.  9,  and  you  will  have  time  to 
look  after  It  while  we  are  there."  The  engi- 
neer said  that  about  the  time  of  this  conver- 
sation be  was  looking  forward  through  his 
engine,  and,  in  fact,  did  not  see  Swearingen 
leave  the  engine,  nor  did  he  or  anybody  else 
see  him  alive  again.  It  follows  from  this 
that  not  only  was  there  an  absolute  failure 
to  make  any  proof  of  the  allegations  about 
directions  to  plaintiff's  husband  concerning 
the  heated  box,  but  the  proof  absolutely 
shows  that  no  such  directions  were  given.  It 
Is  also  assumed  by  the  appellant  that,  while 
standing  on  the  ladder  on  the  side  of  the  car, 
the  deceased  struck  the  post  of  the  Santa 


tlal  evidence  to  prove  this  ract.  The  conduc- 
tor testifies  that  he  made  an  examination  to 
see  if  he  could  find  any  marks  of  any  kind  on 
this  post,  and  he  states  positively  that  he 
could  find  none  George  Gear,  a  witness  for 
the  plaintiff,  did  testify  that  there  was  « 
dent  on  the  iron  post  6  or  7  feet  from  the 
ground;  that  this  dent  was  12  or  14  Inches 
long  and  about  2  Inches  wide.  This  was  an 
iron  post,  and  we  are  of  the  opinion  that 
it  would  be  Indulging  a  very  violent  presump- 
tion that  this  character  of  dent  on  this  Iron 
post  was  made  by  one's  head  striking  against 
it  Plaintiff  also  introduced  the  cap  worn 
by  deceased  at  the  time  of  his  death,  which 
It  Is  claimed  shows  a  dent  on  Its  visor.  The 
cap  was  attached  to  and  made  a  part  of  the 
record,  and  Is  now  before  us.  An  examina- 
tion of  this  cap  shows  that  the  foreplece  of 
It  which  projects  down  over  the  eyes  is  stif- 
fened by  some  sort  of  cardboard,  and  the  on- 
ly Indication  we  find  on  the  cap  Is  a  slight 
loosening  of  this  cardboard  upon  a  small  por- 
tion of  its  front  piece.  There  is  no  breaking 
of  the  cloth  covering  the  cardboard,  but  just 
In  one  little  piece  the  cardboard  seems  to  be 
loosened.  As  to  the  weight  of  this  testimony, 
it-  is  sufficient  to  say,  as  before  Indicated,  that 
there  was  no  evidence  to  show  when  or  how 
this  slight  loosening  of  the  cardboard  in  the 
front  piece  of  the  cap  was  made,  and.  in  ad- 
dition to  this,  the  evidence  clearly  shows  that 
it  was  the  back  part  of  the  head  that  was 
crushed.  Hence  it  would  logically  follow, 
unless  he  had  the  front  part  of  this  cap  on 
the  back  part  of  his  head,  that  the  object 
which  his  head  struck  did  not  make  a  dent 
In  the  front  part  of  the  cap.  The  contention 
that  the  dent  or  loosening  of  the  cardboard  on 
the  front  part  of  the  cap  was  made  by  the 
striking  of  this  iron  post  stands  upon  the 
same  ground  as  the  contention  as  to  there 
being  a  ladder  on  the  side  of  the  car,  and 
that  the  deceased  went  down  on  the  ladder 
to  examine  the  hot  box.  It  is  purely  specula- 
tion and  conjecture.  No  one  can  read  the  dis- 
closures of  the  evidence  In  the  record  and 
reach  any  satisfactory  conclusion  as  to  how 
this  accident  occurred.  There  Is  nothing 
to  show  how  deceased  fell  from  this  train, 
nor  on  what  part  of  the  train  he  was  at  the 
time  he  fell.  As  Is  suggested  by  learned  coun- 
sel for  respondent  In  order  to  reach  the  car 
which  was  affected  by  the  hot  box,  he  had 
to  walk  over  nearly  10  cars,  and  In  doing  that 
he  may  have  slipped  or  stumbled  while  walk- 
ing on  a  car  and  struck  his  head  on  the  car 
and  fell  off.  But  this,  also,  is  mere  conjec- 
ture and  speculation,  but  equally  as  tenable 
as  the  conjecture  that  he  was  down  on  the 
ladder  and  struck  this  particular  Iron  post 
There  is  no  substantial  evidence  to  support 
the  theory  of  the  plaintiff  In  this  case. 
Manifestly  plaintiff's  case  rests  upon  mere 
presumption.   In  fact  It  is  sought  to  recov- 


In  Tarnell  v.  Ry.  Co.,  113  Mo.,  loc.  cit.  osu, 
21  S.  W.  1,  18  L.  R.  A.  599,  it  was  clearly 
stated  by  this  court  that  It  was  not  allow- 
able to  build  one  presumption  upon  another 
and  thus  make  a  cause  of  action,  and  that 
negligence  cannot  be  assumed  by  the  mere 
fact  of  an  accident  and  an  Injury,  citing  in 
support  of  the  announcement  of  this  doc- 
trine 1  Shearman  &  Redfleld  on  Negligence 
(4th  Ed.)  {  59.  In  announcing  the  final  con- 
clusion In  that  case,  it  was  ruled  that  it 
was  quite  legitimate,  when  facts  are  admit- 
ted or  proven,  to  draw  from  them  such 
reasonable  Inferences  as  will  be  sufficient  to 
sustain  a  verdict;  but  without  this  basis  of 
fact  a  presumption  has  no  office  to  perform 
— citing  Railroad  v.  Henrlce,  92  Pa.  431,  37 
Am.  Rep.  699;  Railroad  v.  State,  to  use,  54 
Md.  113;  Sorenson,  Adm'r,  v.  Paper  ft  Pulp 
Co.,  56  Wis.  338,  14  N.  W.  446.  See,  also, 
Wlntuska's  Adm'r  v.  Railroad  (Ky.)  20  S. 
W.  819.  In  State  v.  Lackland,  136  Mo.  26, 
37  S.  W.  812,  the  authorities  upon  the  sub- 
ject of  presumptive  evidence  and  building 
one  presumption  upon  another  were  thorough- 
ly and  exhaustively  reviewed  by  this  court, 
and  after  such  review  the  rule  as  announced 
In  the  last  case  cited  was  strictly  adhered  to, 
and  it  was  expressly  held  that  "a  presumption 
of  any  fact  Is  properly  an  Inference  of  that 
fact  from  other  facts  that  are  known,"  and 
that  presumptions  in  order  to  be  available 
in  the  proof  of  a  cause  of  action  must  rest 
on  established  facts,  and  not  upon  other  pre- 
sumptions—citing Richmond  v.  Aiken,  25  Vt. 
324;  Pennington's  Ex'rs  v.  If  ell,  11  Ark.  212, 
52  Am.  Dec.  262;  O'Gara  v.  Eisenlohr.  38 
N.  Y.  296;  Phlla.,  etc.,  Ry.  Co.  v.  Henrlce, 
92  Pa.  431,  87  Am.  Rep.  699;  Yarnell  v.  Rail- 
road, 113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A. 
599.  The  cause  of  action,  as  alleged  In  the 
petition,  charges  specifically  the  acts  of  neg- 
ligence and  the  manner  in  which  this  acci- 
dent occurred.  As  we  have  heretofore  stat- 
ed, there  Is  no  proof  that  it  occurred  in  the 
manner  as  charged  In  the  petition,  and  man- 
ifestly it  was  not  known  how  this  accident 
occurred,  and,  if  we  were  to  indulge  in  con- 
jecture and  speculation,  one  can  account  for 
it  upon  some  other  theory  equally  as  prob- 
able as  the  one  alleged  In  the  petition.  Bat, 
as  was  ruled  in  the  case  of  Swartz  v.  Frank, 
183  Mo.  438,  82  S.  W.  60,  the  law  requires 
proof  of  the  facts  constituting  the  cause  of 
action,  and  does  not  indulge  In  speculations. 

Our  attention  is  directed  to  the  case  of 
Murphy  v.  Wabash  Ry.  Co.,  115  Mo.  Ill,  21 
S.  W.  862.  It  is  this  case  upon  which  the 
plaintiff  chiefly  relies;  but  a  careful  ex- 
amination of  that  case  will  demonstrate  that 
the  facts  as  developed  upon  the  trial  were 
essentially  different  to  the  proof  in  the  case 
at  bar.  In  that  case  it  will  be  noted  that 
there  was  substantial  proof  as  to  how  the 
accident  occurred.  In  this  case  it  is  a  mere 


tne  two  cases  to  show  that  the  Murphy  Case 
furnishes  no  support  to  the  case  at  bar.  But, 
aside  from  that,  there  is  another  material 
difference  in  the  two  cases.  In  the  Murphy 
Case  the  Injury  resulted  from  the  negligence 
of  the  defendant  in  erecting  and  maintain- 
ing a  fence  on  its  right  of  way  so  close  to 
its  track  as  to  imperil  the  lives  and  limbs 
of  its  servants  engaged  in  operating  trains. 
By  reason  of  this  fact  the  engineer  operat- 
ing the  train,  while  tightening  some  of  the 
nuts  on  the  outside  of  his  engine,  was  in- 
jured by  coming  in  contact  with  this  fence. 
There  was  as  to  these  facts  substantial  proof 
offered.  It  was  not  a  mere  conjecture  or 
speculation  as  to  how  this  engineer  received 
his  injuries,  but  the  facts  were  shown  in 
evidence  tending  to  prove  the  allegation  in 
the  petition.  The  court  in  its  final  conclu- 
sion In  discussing  the  question  as  to  assump- 
tion of  risks  Bald:  "It  is  clear  that  the 
plaintiff  did  not  assume  any  risk  arising 
from  the  fact  that  this  fence  was  too  close 
to  the  track,  unless  he  knew  the  fence  was 
close  enough  to  the  track  to  strike  his  body, 
and  we  have  seen  that  this  court  cannot  say 
that  he  bad  such  knowledge."  In  the  case 
at  bar  the  record  discloses  that  plaintiff's 
husband  had  been  an  employe  of  the  defend- 
ant as  a  brakeman  on  freight  trains  running 
between  Moberly  and  Kansas  City,  Mo.,  for 
a  period  of  about  five  years.  Manifestly 
plaintiff's  husband  could  not  have  worked 
as  a  brakeman  for  the  defendant  along  its 
line  of  road,  as  heretofore  Indicated,  which 
required  switching  of  cars,  manipulating  the 
switch  under  and  near  where  these  posts 
were  located  without  observing  and  thereby 
obtaining  full  knowledge  that  these  posts 
were  close  to  the  track.  However,  we  deem 
it  unnecessary  to  discuss  that  phase  of  the 
case,  for  our  conclusions  are  predicated  upon 
the  broad  proposition  that  the  evidence  fails 
to  show  that  the  death  of  plaintiff's  husband 
resulted  through  the  negligence  of  the  de- 
fendant, and  in  the  manner  alleged  In  the 
petition. 

In  arriving  at  the  conclusions  in  this  case, 
we  are  not  unmindful  of  the  authorities  cit- 
ed by  appellant  While  we  have  not  review- 
ed those  authorities,  it  by  no  means  follows 
that  we  have  not  carefully  examined  them. 
In  our  opinion  they  in  no  way  conflict  with 
the  conclusions  as  reached  by  this  court  as 
herein  indicated. 

We  see  no  necessity  for  pursuing  this  sub- 
ject further.  Our  views  upon  the  legal  prop- 
osition disclosed  by  the  record  are  fully  in- 
dicated, which  results  in  the  conclusion  that 
the  action  of  the  trial  court  in  giving  the 
instruction  requested  in  the  nature  of  a  de- 
murrer to  the  evidence  was  entirely  proper, 
and  the  judgment  of  the  trial  court  should 
be  affirmed,  and  it  Is  so  ordered.  All  concur. 


July  1,  1909.) 

1.  New  Tbial  ({  75*)  —  Gbouwds  —  Inade- 
quate Damages. 

Where  a  verdict  granting  nominal  damages 
was  inadequate,  it  is  no  ground  for  refusing  a 
new  trial  that  the  petition  did  not  state  a 
cause  of  action,  especially  where  the  evidence 
shows  that  a  cause  of  action  exists;  plaintiff 
being  entitled  to  amend  his  petition. 

[Ed.  Note.— Por  other  cases,  see  New  Trial, 
Dec.  Dig.  i  75.*] 

2.  Appeal  ahd  Ebbob  (8  1015*)— Review- 
New  Tbial— Discbetion  of  Coubt. 

The  determination  of  the  weight  of  evi- 
dence in  passing  upon  a  motion  for  a  new  trial 
rests  in  the  discretion  of  the  trial  court,  the 
exercise  of  which  will  not  be  disturbed  in  the 
absence  of  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent.  Dig.  55  3871-3873;   Dec.  Dig.  § 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  L.  McCune,  Judge. 

Personal  Injury  action  by  T.  M.  Noble 
against  the  city  of  Kansas  City.  There  was 
a  verdict  for  nominal  damages.  A  new  trial 
was  granted,  and  defendant  appeals.  Af- 
firmed. 

This  action  was  instituted  to  recover  $10,- 
000  damages  for  personal  Injuries,  alleged 
to  have  been  sustained  by.  plaintiff  by  step- 
ping in  an  unguarded  excavation  In  one  of 
the  public  streets  of  Kansas  City.  A  trial 
was  had  before  the  court  and  a  jury,  which 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  for  one  cent  In  due  time  plain- 
tiff filed  a  motion  for  a  new  trial,  and  among 
other  grounds  assigned  therein  was  that  the 
damages  assessed  were  Inadequate  to  the 
Injuries  sustained  by  plaintiff,  and  was 
against  the  weight  of  the  evidence.  In  due 
course  the  court  took  up  the  motion,  and, 
after  due  consideration,  sustained  It,  because 
of  the  inadequacy  of  the  verdict,  etc.  Prom 
the  order  of  the  court  granting  the  new  trial 
the  defendant  appealed  to  this  court 

The  evidence  for  plaintiff  tended  to  show 
that  while  he  was  walking  along  Thirty-First 
street  near  Cherry  street  in  Kansas  City,  on 
a  dark  night  he  stepped  Into  a  deep,  un- 
guarded hole,  which  had  been  there  and  in 
that  condition  for  several  days,  and  that  in 
consequence  thereof  he  was  thrown  violently 
to  the  ground,  and  thereby  sustained  a  frac- 
ture of  his  right  leg  below  the  knee.  The 
defendant's  evidence  tended  to  show  that 
there  was  no  hole  In  the  street  at  the  time 
the  injury  is  alleged  to  have  occurred;  and  in 
point  of  fact  plaintiff  was  not  Injured  at  all. 

Edwin  C.  Meservey,  W.  H.  H.  Piatt,  and 
John  T.  Hardings,  for  appellant  Basil  P. 
Finley,  Leslie  J.  Lyons,  Hoyt  A.  Poorman, 
and  E.  W.  Shannon,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).   1.  It  is  first  insisted  by  counsel  for 
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for  a  new  trial.  That  insistence  presents  a 
novel  proposition.  Our  reports  are  full  of 
eases  showing  where  this  court  has  reversod 
the  judgment  and  remanded  the  cause  be- 
cause the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
this  defendant;  but  this  Is  the  first  time  in 
the  history  of  our  Jurisprudence  when  that 
reason  has  been  urged  as  a  ground  for  re- 
versing the  Judgment  of  the  circuit  court 
which  sustained  a  motion  for  a  new  trial. 
If  this  insistence  of  counsel  is  tenable,  then 
certainly  all  of  our  former  rulings  in  that 
regard  are  erroneous;  and,  instead  of  it  be- 
ing the  duty  of  the  trial  court  to  sustain  a 
motion  for  a  new  trial  when  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  It  would  then  become  the 
duty  of  the  trial  court  to  overrule  such  a 
motion,  even  though  the  petition  is  so  de- 
fective as  to  state  no  cause  of  action,  as  de- 
fendant Insists  this  one  does  not  Nor  would 
the  court  be  warranted  to  consider  as  a  fact 
a  matter  which  is  not  a  fact  namely,  that 
the  verdict  of  the  Jury  was  in  reality  for  the 
appellant  for  the  purpose  of  giving  plausi- 
bility to  this  anomalous  position  of  the  ap- 
pellant for  the  reason  that,  where  the  peti- 
tion does  not  state  a  cause  of  action,  yet 
where  the  evidence  shows  a  cause  does  in 
fact  exist  as  Is  true  in  this  case,  then  the 
plaintiff  should  be  given  an  opportunity  to 
amend  his  petition  to  conform  to  the  facts, 
which  could  not  be  done  should  we  adopt 
appellant's  view  of  this  case.  Not  only  that, 
but  such  holding  would  do  violence  to  the 
spirit  and  true  meaning  of  article  6  of  chap- 
ter 8,  H  655-676  of  Revised  Statutes  of  1899 
(Ann.  St  1906,  pp.  671-692),  entitled  "Amend- 
ing Pleadings  and  Proceedings."  This  Is  the 
view  taken  of  a  similar  verdict  in  the  case 
of  Haven  v.  Missouri  Pacific  Ry.  Co.,  155  Mo., 
loc.  dt  321,  55  S.  W.  1035.  We  are  therefore 
of  the  opinion  that  the  court  did  not  err  in 
granting  a  new  trial,  even  though  it  be  con- 
ceded that  the  petition  did  not  state  a  cause 
of  action. 

2.  There  is  another  reason  why  this  court 
should  not  Interfere  with  the  action  of  the 
trial  court  in  granting  respondent  a  new 
trial,  and  that  Is  this:  It  is  peculiarly  with- 
in the  sound  discretion  of  the  trial  court  to 
pass  upon  the  weight  of  the  evidence  when 
considered  In  connection  with  a  motion  for 
a  new  trial ;  and  where  the  record  falls  to 
show,  as  this  one  does,  that  the  trial  court 
abused  that  discretion,  then  this  court  should 
not  substitute  its  discretion  for  that  of  the 
former.  This  is  the  universal  ruling  of  this 
court  upon  that  question.  Havens  v.  Mis- 
souri Pac.  Ry.  Co.,  155  Mo.,  loc  clt  229,  55 
S.  W.  1035;  Thompson  v.  Railroad  Co.,  140 
Mo.  125,  41  S.  W.  454 ;  Bank  v.  Wood,  124 
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circuit  coun  granting  respondent  a  new  iriai. 
All  concur. 


STATE  v.  JTJDD. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.) 

1.  Indictment  and  Information  (J  78*)— 
Fraudulent  Registration— Repugnancy. 

An  information  charged  that  defendant,  J., 
under  the  name  of  "Chas.  Conn,"  unlawfully 
and  feloniously  pretended  to  the  election  officers 
that  he  was  entitled  to  register  under  that 
name,  and  requested  the  judges  to  register  bis 
name  as  "Chas.  Cohn,"  and  that  they  did  so 
register  the  name  of  "Chas.  Cohn,"  and  then 
charged  that  defendant  feloniously  did  sign  the 
registers  under  the  same  name,  Chas.  Cohn," 
by  writing  on  said  books  the  words  and  name 
"Chas.  Cohen."  Held,  that  the  signature  of 
the  registration  being  a  material  part  thereof 
to  identify  the  voter,  and  as  his  guaranty  of 
the  truth  of  his  answers  touching  his  right  to 
vote,  the  information  was  fatally  defective  on 
its  face  for  repugnancy. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  200;  Dec  Dig. 
i  78.*] 

2.  Criminal  Law  (}  1082*)— Defective  In- 
formation—Appeal. 

Where  an  information  for  fraudulent  reg- 
istration alleged  that  accused  signed  one  name 
after  stating  that  he  bore  another,  the  defect 
was  fatal,  and  available  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  2027;  Dec.  Dig.  f  1032.*] 

8.  Elections  (g  828*)— Fraudulent  Regis- 
tration—Information— Varianoe. 

Where  an  information  for  fraudulent  reg- 
istration charged  that  defendant  feloniously 
signed  the  registers  under  the  name  of  "Chas. 
Cohn"  by  writing  on  the  books  the  words  and 
name  "Chas.  Cohen,"  and  the  proof  showed  that 
defendant  did  not  sign  the  name  "Chas.  Cohen" 
at  all,  but  that  such  name  was  signed  by  one  of 
the  judges  to  the  duplicate  registration  book, 
there  was  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  f  303 ;  Dec.  Dig.  {  828.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Williams,  Judge. 

Leo  Judd  was  convicted  of  fraudulent  reg- 
istration, and  he  appeals.  Reversed  and  re- 
manded. 

C  Orrick  Bishop,  for  appellant  Herbert 
S.  Hadley,  Atty.  Gen.,  Elliott  W.  Major,  Atty. 
Gen.,  and  F.  G.  Ferris,  Asst  Atty.  Gen.,  for 
the  State. 

FOX.,  J.  At  the  June  term,  1906,  of  the 
circuit  court  of  the  city  of  St  Louis,  the  cir- 
cuit attorney  lodged  in  said  court  his  infor- 
mation against  the  appellant  which,  omitting 
the  formal  parts,  is  as  follows:  "That  oa 
the  twenty-first  day  of  September,  In  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  four,  there  was  held  In  the  said  city  of 
St  Louis,  and  in  each  ward  and  precinct  of 
said  city,  a  general  registration  of  electors 


xaaTB),  ana  mat  Leo  juaa,  late  or  me  city  oi 
St  Louis,  on  the  said  twenty-first  day  of 
September,  one  thousand  nine  hundred  and 
four,  at  the  city  of  St  Louis,  and  In  the 
Sixth  election  precinct  of  the  Fourth  ward  of 
said  city  of  St  Louis,  at  the  place  of  regis- 
tration of  said  Sixth  election  precinct  of 
said  Fourth  ward  of  said  city  of  St  Louis,  at 
number  1122  Locust  street  and  before  the 
judges  and  clerks  and  officers  of  registration 
of  said  Sixth  election  precinct  of  said  Fourth 
ward  of  said  city  of  St  Louis,  unlawfully, 
feloniously,  willfully,  knowingly,  falsely  and 
fraudulently  did  then  and  there  register  un- 
der a  name  not  his  own,  to  wit  under  the 
name  of  Chas.  Cohn,  and  then  and  there  un- 
lawfully, feloniously,  willfully,  knowingly, 
falsely  and  fraudulently  pretended  and  repre- 
sented to  said  judges,  clerks  and  officers  of 
registration  of  said  Sixth  election  precinct 
of  the  Fourth  ward  of  said  city  of  St  Louis 
that  his  name  was  Chas.  Cohn,  and  that  be 
was  entitled  to  register,  and  be  registered 
on  the  books  of  registration  and  registers  of 
said  election  precinct  as  a  qualified  voter  and 
elector  of  said  election  precinct  under  said 
name  of  Chas.  Cohn,  and  requested  and  re- 
quired that  said  judges,  clerks  and  officers  of 
registration  of  said  election  precinct  enter, 
write  and  register  the  name  of  him,  the  said 
Leo  Judd  on  said  registers  and  books  of 
registration  of  said  election  precinct  as  Chas. 
Cohn,  and  as  a  resident  and  qualified  voter 
and  elector  of  said  election  precinct  entitled 
to  register  and  vote  in  said  election  precinct 
as  Chas.  Cohn,  he,  the  said  Leo  Judd,  then 
and  there  well  knowing  that  his  name  was 
not  Chas.  Cohn;  and  the  said  judges,  clerks 
and  officers  of  registration  of  said  Sixth  elec- 
tion precinct  of  the  Fourth  ward  of  said 
city  of  St.  Louis,  then  and  there  did  enter 
and  write  upon  the  registers  and  books  of 
registration  of  said  election  precinct  the  said 
name  of  Chas.  Cohn  as  and  for  the  name  of 
him,  the  said  Leo  Judd,  as  a  resident  and 
qualified  voter  and  elector  of  said  election 
precinct  and  he;  the  said  Leo  Judd,  then  and 
there  unlawfully,  feloniously,  willfully,  know- 
ingly, falsely  and  fraudulently  did  sign  said 
registers  and  books  of  registration  of  said 
election  precinct  In  the  margin  on  said  books 
provided  for  the  signatures  of  registered 
electors  and  voters,  under  the  same  name, 
Chas.  Cohn,  by  writing  on  said  books  the 
words  and  name  'Chas.  Cohen.'  And  so  the 
said  Leo  Judd  at  the  said  city  of  St  Louis, 
on  the  said  twenty-first  day  of  September, 
one  thousand  nine  hundred  and  four,  In  the 
manner  and  form  and  by  the  means  afore- 
said, unlawfully,  feloniously,  willfully,  know- 
ingly, falsely  and  fraudulently  did  register 
under  the  name  not  his  own ;  contrary  to  the 
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form  of  the  statute  In  such  ease  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state." 

A  number  of  continuances  were  granted, 
all  except  one  being  at  the  instance  of  the 
court  At  the  February  term,  1908,  the  de- 
fendant filed  his  demurrer  to  the  Information, 
which  was  overruled,  and  he  was  duly  ar- 
raigned and  entered  his  plea  of  not  guilty, 
and  was  put  upon  bis  trial  and  convicted, 
and  his  punishment  at  two  years'  Imprison- 
ment In  the  penitentiary.  Motions  for  new 
trial  and  In  arrest  of  Judgment  were  duly 
filed  and  overruled,  and  leave  given  the  de- 
fendant to  tile  a  bill  of  exceptions,  which  was 
duly  filed  on  the  25th  of  June,  1908.  The 
evidence  for  the  state  tended  to  prove  that 
on  the  21st  of  September,  1904,  there  was 
held  In  the  city  of  St  Louis,  and  In  each 
ward  and  election  precinct  of  said  city,  a 
general  registration  of  electors  and  voters  un- 
der and  pursuant  to  the  laws  of  the  state  of 
Missouri.  And  that  said  registration  in  and 
for  the  Sixth  election  precinct  of  the  Fourth 
ward  of  said  city  In  charge  of  and  conducted 
by  judges  and  clerks  of  election  duly  appoint- 
ed, commissioned,  qualified  and  acting  was 
had  and  held  at  No.  1122  Locust  street  in 
said  election  precinct  said  No.  1122  Locust 
street  was  a  room  about  14x10  feet  in  size  In 
a  dwelling  house.  The  said  election  Judges 
and  clerks  for  said  precinct  had  the  regis- 
tration books  of  said  precinct  upon  a  table 
in  said  room,  and  there  voters  would  register 
as  they  appeared  and  applied  for  registration. 
Each  applicant  for  registration  was  required 
to  give  under  oath,  to  said  registration  of- 
ficer, certain  information  about  himself,  such 
as  name,  age,  residence,  nativity,  length  of 
residence  in  the  city,  and  state,  which  infor- 
mation, together  with  the  date  for  applica- 
tion for  registration,  was  duly  entered  by 
election  officers  in  the  original  registration 
book  and  in  a  copy  thereof  and  also  in  the 
primary  election  registration  book.  The  ap- 
plicant for  registration  having  given  satis- 
factory information  to  the  officers,  was  re- 
quired to  sign  his  name  on  the  numbered 
line  containing  such  information  about  him- 
self and  thereupon  his  name  was  marked  up- 
on the  registration  books  as  a  duly  registered 
voter.  On  that  day  the  defendant  appeared 
before  the  said  registration  officer  and  ap- 
plied for  registration  and  was  sworn.  On 
being  asked  his  name,  he  replied  that  bis 
name  was  Chas.  Cobn.  He  answered  the  re- 
quired questions,  and  signed  his  name  "Chas. 
Cohn"  to  the  registration  book;  completing 
the  matter  of  his  registration  under  that 
name  In  due  form.  After  be  had  gone  out  of 
the  room,  it  was  suggested  by  one  of  the  reg- 
istration officers  that  he  had  registered  there 
under  another  name  on  the  same  day.  Dis- 
cussion was  had  on  the  subject  and  also  as 
to  the  spelling  of  the  name  "Conn,"  which 
caused  the  election  officers  to  remember  the 
instance  of  his  registering  as  Chas.  Cobn. 
The  original  registration  books  Fourth  ward, 


Sixth  precinct  were  identified  as  an  official 
record  of  the  registration  entries,  but  the 
name  of  Chas.  Cohen  nowhere  appears  on 
that  book.  The  only  place  where  the  name 
"Cohen"  appears  Is  In  the  duplicate  registra- 
tion book,  and  that  was  signed  by  one  of  the 
judges  and  not  by  defendant  It  was  shown 
by  Gus  V.  R.  Mechln,  an  expert  In  handwrit- 
ing, that  the  signature  "Leo  Judd"  on  the 
registration  book,  was  written  by  the  same 
person  who  wrote  the  signatures  "Chats. 
Cohn"  and  "Chas.  Cohen"  on  the  registration 
books.  These  signatures  were  submitted  to 
the  Jury  for  inspection  and  comparison.  On 
the  other  hand,  the  defendant  introduced  a 
witness,  Mr.  J.  M.  Trenley,  an  expert  in 
handwriting,  who  testified  that  the  signature 
"Chas.  Cobn"  on  the  registration  book  was 
not  written  by  the  same  party  who  wrote  the 
signature  "Leo  Judd"  on  the  registration 
book,  but  he  thought  that  the  signature  "Leo 
Judd"  on  the  registration  book  was  the  same 
as  the  signature  of  the  defendant  to  the  pa- 
pers be  filed  in  this  suit  Defendant  did  not 
take  the  witness  stand  In  his  own  behalf. 

Two  things  out  of  the  ordinary  appear  in 
this  record:  First,  that  though  the  offense 
is  alleged  to  have  been  committed  Septem- 
ber 21,  1904,  the  Information  was  not  lodg- 
ed until  October  4,  1906,  and  then  the  cause 
was  continued  six  times  by  the  court  of  its 
own  motion.  This  long  delay  In  preferring 
the  information  and  In  bringing  the  cause 
to  trial  accounts,  in  a  large  measure,  for 
the  exceedingly  Indefinite  and  uncertain  mem- 
ory of  the  witnesses  as  to  actual  occurrences 
In  connection  with  the  alleged  fraudulent 
registration.  It  will  be  observed  that  the 
Information  charges  the  defendant  with  fe- 
loniously registering  under  a  name  not  his 
own,  to  wit,  the  name  of  Chas.  Cohn,  in  vio- 
lation of  what  Is  known  as  section  2120J  of 
Rev.  St  1899,  as  amended  by  Act  March 
24,  Laws  1903,  p.  158  (Ann.  St  1906,  p. 
1373).  Sections  10,  11,  Laws  1903,  p.  177 
(Ann.  St  1906,  pp.  3505,  3506).  Sections  10 
and  11  of  the  Act  of  March  28,  1903,  pre- 
scribe the  method  and  manner  of  registering 
qualified  voters  In  cities  having  800,000  in- 
habitants or  over.  Section  10  provides  that, 
under  the  column  "Signature"  In  one  of  the 
registers,  the  applicant  shall  write  his  name, 
and  if  he  is  unable  to  write  he  shall  make  his 
mark  after  his  name  is  written  for  him,  and 
his  signature  shall  be  witnessed  by  one  of 
the  judges.  Section  11  provides  that  to  ev- 
ery applicant  shall  be  administered  an  oath 
to  answer  all  such  questions  as  shall  be  put 
to  him  touching  his  place  of  residence,  name, 
place  of  birth,  age,  occupation,  qualification 
as  elector,  and  his  right  to  register;  and 
provides  that  the  name  of  every  applicant 
shall  be  entered  Into  such  register  books,  and 
all  the  facts  shall  be  therein  stated  whether 
the  applicant  Is  entitled  to  vote  or  not 

The  point  Is  made  by  the  defendant  In  this 
case  that  the  Information  is  bad  on  Its  face, 
for  the  reason  that  It  charges  that  the  de- 
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Cohn,"  and  that  he  requested  the  Judges, 
etc.,  to  enter,  write,  and  register  the  name  of 
him,  the  said  Leo  Judd,  on  said  registration 
books  as  "Chas.  Cohn,"  and  that  the  said 
judges  and  clerks  then  and  there  did  enter 
and  write  upon  the  register  and  book  of  reg- 
istration the  said  name  of  "Chas.  Cohn"  as 
and  for  the  name  of  him,  the  said  Leo  Judd, 
as  a  resident  and  qualified  voter  and  elector 
of  said  election  precinct  And  then  proceeds 
to  charge  that  the  defendant,  Leo  Judd,  fe- 
loniously did  sign  such  registers  and  books 
of  registration  under  the  same  name  "Chas. 
Cohn"  by  writing  on  said  books  the  words 
and  name  "Chas.  Cohen,"  and  thus  it  is  in- 
sisted that  the  allegations  of  the  Information 
are  repugnant  to  each  other,  in  that  they 
charge  a  registration  under  one  name  and 
the  writing  upon  the  books  of  another  and 
different  name.  In  State  v.  Keating,  202  Mo. 
197,  100  S.  W.  648,  this  court  had  occasion 
to  determine  the  averments  that  were  neces- 
sary to  charge  an  offense  under  section  2120J, 
Laws  of  Missouri  of  1903,  p.  158,  and  it  was 
held  that  it  was  not  enough  to  merely  allege 
that  the  defendant  "fraudulently  registered," 
but  It  was  essential  that  the  pleader  should 
designate  the  acts  done  by  the  accused  in 
and  about  his  registration  which  resulted  in 
a  fraudulent  registration  of  him  by  the  reg- 
istration officers.  In  so  doing  we  cited  and 
approved  the  opinion  In  United  States  v. 
McCabe  et  al.  (C.  C.)  58  Fed.  557. 

In  this  case  the  pleader  has  evidently  at- 
tempted to  follow  the  Keating  Case,  and,  In 
his  opinion,  it  is  essential  to  a  lawful  regis- 
tration under  the  act  of  March  28,  1903,  pro- 
viding for  registration  and  elections  in  cities 
and  towns  of  300,000  inhabitants  or  over, 
that,  after  the  registration  officers  have  ad- 
ministered the  oath  of  an  applicant  for  reg- 
istration and  filled  out  the  various  blanks 
specified  in  section  10  of  said  act  according 
to  his  answers,  the  applicant  shall  write  his 
name  under  the  column  headed  "Signature," 
in  one  of  the  registers,  and,  if  he  cannot 
write  his  name,  he  shall  make  his  mark  after 
his  name  is  written  for  him,  his  signature 
shall  be  witnessed  by  one  of  the  judges,  and 
we  concur  in  this  view.  We  are  of  the  opin- 
ion that  the  Legislature  provided  for  the 
signature  of  the  applicant  as  a  means  of 
Identification  and  as  a  guaranty  of  the  truth 
of  bis  answers,  touching  his  right  to  vote,  to 
the  officers.  We  can  see  no  reason  why  this 
is  not  as  material  as  any  other  provision  In 
tb<8  section,  and,  this  being  so,  the  circuit 
attorney  properly  deemed  it  necessary  to  al- 
lege that  the  defendant  did  sign  said  reg- 
istration books  on  the  margin  thereof,  but 


aiiege  mui  ueienaam,  uuiawiuiiy  ana  reioni- 
ously,  did  sign  said  registers  and  books  of 
registration  by  writing  the  name  of  "Chas. 
Cohen" ;  in  other  words,  it  charges  a  reg- 
istration under  one  name  and  a  signature  of 
an  entirely  different  name — that  is  to  say, 
the  allegations  of  the  Information  are  re- 
pugnant in  material  matters.  The  doctrine 
of  idem  sonans  has  no  place  In  the  case.  The 
name  which  an  applicant  signs  to  the  reg- 
ister is  the  name  by  which  be  asserts  his 
right  to  vote,  and  an  information  which 
shows  he  signed  one  name  after  stating  be 
bore  another  name  is  contradictory  on  its 
face,  and  does  not  show  a  prima  facie  law- 
ful registration,  or  facts  which  would  amount 
to  a  lawful  registration.  We  think  the  de- 
murrer should  have  been  sustained,  but,  the 
objection  being  a  fatal  one,  is  available  on 
appeal. 

2.  But  there  is  another  reason  why  the 
judgment  must  be  reversed  The  state,  of 
course,  is  bound  by  the  allegation  of  the  ma- 
terial matter  of  the  signature  of  the  registra- 
tion book  by  defendant  nnder  the  name  of 
"Cohen,"  and  yet  the  state's  own  witnesses 
negative  any  signing  of  said  name  by  de- 
fendant. There  was  absolutely  no  evidence 
that  defendant  signed  "Chas.  Cohen"  on  any 
one  of  said  books,  but  said  name  was  sign- 
ed by  one  of  the  judges.  As  this  was  the 
fraudulent  act  upon  which  the  guilt  of  de- 
fendant was  predicated,  and  as  there  was  a 
total  failure  of  proof  thereof,  the  judgment 
cannot  stand.  As  the  Judgment  must  be  re- 
versed for  the  errors  noted,  It  may  be  well 
to  remark  that  if  the  judges  noted  the  reg- 
istration of  the  defendant  under  two  names 
on  the  very  day  it  is  alleged  he  was  so 
fraudulently  registered,  it  is  passing  strange 
that  not  only  was  no  such  charge  made  to 
him  or  to  his  knowledge  until  two  long  years 
had  elapsed,  and  defendant  left  free  to  cast 
illegal  ballots  during  all  that  time,  and  when, 
after  two  years,  the  charge  was  preferred, 
that  it  was  allowed  to  slumber  two  more 
years  before  he  was  brought  to  trial,  and  by 
that  time  the  memories  of  the  witnesses  had 
become  so  treacherous  that  one  cannot  place 
much  reliance  on  their  recollection  of  ma- 
terial facts.  It  is  exceedingly  significant 
that  one  expert  testified  that  the  names  "Leo 
Judd,"  "Chas.  Cohn,"  and  "Chas.  Cohen"  were 
all  written  by  one  and  the  same  person,  when 
the  state's  own  witnesses  disprove  that  de- 
fendant signed  the  name  "Chas.  Cohen." 

For  the  errors  noted,  the  Judgment  will  be 
reversed  and  the  cause  remanded,  in  order 
that  the  circuit  attorney,  If  so  advised,  may- 
prefer  another  information.  All  concur. 
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LANDRITH  et  al.  t.  HUDGINS  et  aL 
(Supreme  Court  of  Tennessee.    Nov.  19,  1907.) 

1.  Religious  Societies  (f  34*) — Churches— 
Union. 

The  power  of  union  of  Christian  churches 
involving  the  surrender  of  the  organization  of 
one  of  them  exists  by  implication,  where  there 
is  no  explicit  pronouncement  to  the  contrary 
in  their  constitutions  or  form  of  government, 
so  that  die  Cumberland  Presbyterian  Churcn 
had  power,  if  properly  exercised,  to  unite  with 
the  Presbyterian  Church  In  the  United  States 
of  America. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Cent.  Dig.  f  216;  Dec.  Dig.  5  34.*] 

2.  Religious  Societies  (8  34*)  —  Union  — 
Pres btteria n  Government  —  Submission 
or  Question. 

The  question  of  union  between  the  Cum- 
berland Presbyterian  Church  and  the  Presby- 
terian Church  in  the  United  States  of  America 
could  not,  under  the  Presbyterian  form  of  gov- 
ernment, be  submitted  to  a  general  per  capita 
vote  of  all  the  congregations,  but  could  only 
be  submitted  to  and  be  determined  by  a  vote 
of  the  presbyteries  consisting  of  pastors  or  min- 
isters and  elders  representing  the  various  con- 
gregations. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Dec  Dig.  {  34.*] 

3.  Religious  Societies  (|  11*)— Government 
— '  'Jurisdiction." 

Under  the  Presbyterian  form  of  govern- 
ment, "jurisdiction"  or  power  of  government, 
viz.,  that  part  of  the  sovereignty  of  the  whole 
which  belongs  to  each  particular  church  organ- 
ization, ia  lodged  in  the  church  session,  and  not 
in  the  members  at  large. 

[Ed.  Note.— For  other  cases,  see  Religious 
Societies,  Dec.  Dig.  f  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3876-3886;  vol.  8,  pp.  7697,  7698.] 

4.  Religious  Societies  (8  5*)— Determina- 
tion or  Questions— Negative  Action. 

Where  the  constitution  of  a  religious  so- 
ciety provided  a  specific  method  for  amendment 
of  its  constitution,  articles  of  faith,  etc.,  by 
its  supreme  judicial  authority  known  a.s  a 
"General  Assembly,"  which  was  a  representa- 
tive body,  such  provision  could  not  be  disre- 
garded by  mere  negative  action  on  the  part  of 
the  organization  without  violating  an  obliga- 
tion to  the  members,  the  method  prescribed  for 
amendment  being  a  part  of  the  contract,  which 
the  members  of  the  church  were  entitled  to 
rely  on. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  |  &.*] 

5.  Religious  Societies  (8  34*)— Union— Sub- 
mission. 

A  plan  for  the  union  of  the  Cumberland 
Presbyterian  Church  with  the  Presbyterian 
Church  in  the  United  States  of  America  in- 
volved the  surrender  of  the  name  and  organiza- 
tion of  the  Cumberland  Church  and  also  the 
acceptance  by  the  Cumberland's  of  the  doctrines 
and  Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as 
revised  in  1903,  and  of  its  doctrinal  and  eccle- 
siastical standards.  The  only  part  of  the  plan, 
however,  submitted  to  the  presbyteries  of  the 
Cumberland  Church  was  embraced  in  a  ques- 
tion to  which  they  were  required  to  return  a 
categorical  answer,  which  only  asked  whether 
the  presbyteries  were  in  favor  of  union  on  the 
basis  of  the  revised  Confession  of  Faith,  etc. 
Held,  that  the  General  Assembly  of  the  Cumber- 
land Church  by  such  submission  had  no  power 
to  surrender  the  name  and  organization  of  the 
church  and  to  dissolve  it  by  consenting  to  its 


absorption  by  the  Presbyterian  Church  in  the 

United  States  of  America. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  |  34.*] 

6.  Religious  Societies  (8  84*)— Doctrines 
or  Belief— Creeds. 

The  doctrines  of  the  Presbyterian  Church 
in  the  United  States  of  America,  as  revised  in 
1903,  still  retain  the  doctrinal  standards  of  the 
Westminster  Confession  of  Faith,  and  are  there- 
fore not  substantially  the  same  as  the  doctrines 
of  the  Cumberland  Presbyterians. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  |  34.*] 

7.  Religious  Societies  (J  21*)— Property— 
Diversion— New  Faith. 

Where  church  property  was  conveyed  to 
trustees  for  the  benefit  of  a  Cumberland  Pres- 
byterian congregation  it  could  not  be  diverted 
to  the  maintenance  of  a  different  faith,  unless 
the  Cumberland  Presbyterian  faith  was  changed 
into  a  new  form  by  competent  ecclesiastical  au- 
thority. 

[Ed.  Note— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  {  145;  Dec.  Dig.  {  21.*] 

8.  Religious  Societies  (f  5*)— Confession 
or  Faith— Amendment. 

Cumberland  Presbyterian  Const.  §  60,  pro- 
vides that  on  the  recommendation  of  the  Gen- 
eral Assembly  at  a  stated  meeting  by  a  two- 
thirds  vote  the  Confession  of  Faith,  constitu- 
tion, and  rules  of  discipline  may  be  amended  by 
a  majority  of  the  presbyteries,  on  the  same 
being  transmitted  for  their  action,  if  they  shall 
approve  thereof.  The  General  Assembly  in 
1904  submitted  to  the  presbyteries  a  Basis  of 
Union  with  the  Presbyterian  Church  in  the 
United  States  of  America,  the  question  being 
whether  they  would  sanction  a  union  on  the 
basis  of  the  Confession  of  Faith  of  the  latter 
church,  no  question  being  submitted  as  to 
whether  the  Cumberland  Church  would  amend 
its  own  Confession  of  Faith  into  a  form  more 
suitable,  but  whether  it  would  unite  with  the 
other  organization  on  the  basis  of  the  latter's 
confession.  Held,  that  a  vote  of  a  majority 
of  the  presbyteries  in  favor  of  union  did  not 
constitute  an  amendment  of  the  Cumberland 
constitution  or  Confession  of  Faith. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  |  5.*] 

9.  Religious  Societies  (|  24*)— Ecclesias- 
tical Courts— Decisions— Conclusiveness. 

The  determination  of  an  ecclesiastical  ques- 
tion by_  an  ecclesiastical  court  is  not  binding 
on  a  civil  court  administering  the  law  .of  the 
land  in  disposing  of  property  rights,  when  a 
correct  view  of  the  nature,  means,  extent,  and 
bearing  of  such  ecclesiastical  question  is  nec- 
essary to  be  determined  in  order  to  settle  such 
rights. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  55  154-157;   Dec.  Dig.  | 

10.  Religious  Societies  (8  14*)— Civil  Con- 
trol. 

The  civil  courts  will  not  interfere  with  the 
internal  administration  of  religious  societies, 
nor  direct  their  teachings  or  the  administra- 
tion of  their  rights  and  ceremonies,  or  binder 
the  imposition  of  censures,  but  will  only  deal 
with  rights  of  property. 

[Ed.  Note. — For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  §8  100-102;  Dec.  Dig.  8 
14.*] 

11.  Religious  Societies  (8  21*)— Convey- 
ance of  Property— Trustees. 

Property  conveyed  to  trustees  for  the  use 
of  a  church  by  its  denominational  name  creates 
a  trust  for  the  promulgation  of  the  tenets  and 
doctrines  of  that  denomination,  especially  under 
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the  Presbyterian  Church  in  the  United  States 
of  America  on  the  attempted  union  of  tbe  two 
churches  in  1905.  but  remained  the  property 
of  that  part  of  the  congregation  which  contin- 
ued tbe  Cumberland  organization,  and  held  to 
its  principles  and  doctrines. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties, Cent.  Dig.  §§  144,  145;  Dec.  Dig.  |  2L»] 

Beard,  C.  J.,  dissenting. 

Appeal  from  Chancery  Court,  Lincoln  Coun- 
ty; Walter  S.  Bearden,  Chancellor. 

Suit  by  Ira  Landrlth  and  others  against  J. 
L.  Hud^ins  and  others.  Decree  for  defend- 
ants, and  complainants  appeal.  Affirmed. 

John  J.  Vertrees,  J.  M.  Gaut,  Parks,  Bell  & 
Montgomery,  Geo.  T.  Hughes,  and  Jno.  H. 
De  Witt,  for  appellants.   W.  C.  Caldwell,  J. 

H.  Zarecor,  J.  J.  McClellan,  Carter,  Lamb 
A  Lamb,  J.  E.  Routt,  Albert  W.  Biggs,  and 
J.  H.  Fussell,  for  appellees. 

NEIL,  J.  The  controversy  in  the  present 
case  arises  out  of  certain  transactions  had 
between  the  Presbyterian  Church  in  the 
United  States  of  America  and  the  Cumber- 
land Presbyterian  Church,  for  the  purpose 
of  effecting  a  union  between  the  two  organi- 
zations. 

The  proceedings  for  union  began  in  1903, 
by  a  report  of  the  committee  of  tbe  General 
Assembly  of  tbe  Cumberland  Presbyterian 
Church  to  tbe  Assembly.  A  committee  was 
appointed  at  that  meeting  to  consider  tbe 
subject  of  union  with  tbe  Presbyterian 
Church  in  tbe  United  States  of  America. 
This  committee  made  a  report  to  the  As- 
sembly of  1904,  in  which  it  submitted  what 
was  termed  a  "Joint  Report  on  Union,"  con- 
taining a  Basis  of  Union.  This  report  was 
received  and  spread  upon  tbe  minutes,  and 
the  Basis  of  Union  was  by  vote  of  the  As- 
sembly—162  to  74 — recommended  to  the  pres- 
byteries of  the  church  for  their  approval  or 
disapproval.  At  the  Assembly  of  1906,  a 
committee  was  appointed  to  canvass  the  re- 
turns from  the  presbyteries  and  report  tbe 
result  The  majority  reported  that  60  pres- 
byteries of  the  114  had  voted  approval,  and 
61  had  voted  disapproval,  the  remaining 
presbyteries  not  voting,  and  recommended 
that  the  Assembly  And  and  declare  that  a 
constitutional  majority  of  the  presbyteries 
bad  voted  approval  of  the  union,  and  that  tbe 
basis  of  the  union  had  been  constitutionally 
adopted.  There  was  a  minority  report.  This 
report,  while  conceding  that  the  presbyteries 
bad  voted  In  the  manner  Just  stated,  made  a 
summary  of  the  vote,  with  tbe  result  that  it 
appeared  691  ministers  and  649  elders,  mak- 
ing a  total  of  1340,  voted  for  approval,  and 
that  470  ministers  and  1007  elders,  total, 

I,  477.  voted  against  approval.    These  same 


bow  deep  and  extended  was  the  division  of 
opinion  in  the  church,  upon  the  subject  of 
union.  The  minority  report  also  expressed 
an  opinion  adverse  to  the  power  of  the  As- 
sembly to  enter  into  or  confirm  the  union, 
and  that  such  action  was  violative  of  the  con- 
stitution of  the  church  and  therefore  void. 
The  majority  report  was  adopted  by  a  vote 
of  139  to  111.  Thereupon  91  members  of  the 
Assembly  filed  a  protest  to  tbe  action  taken. 
In  this  protest  they  attacked  the  proceed- 
ings of  the  Assemblies  of  1903  and  1904  as 
being  unconstitutional,  and  charged  that  the 
Basis  of  Union  contemplated  the  adoption  of 
the  Confession  of  Faith  and  ecclesiastical 
standards  of  the  Presbyterian  Church  in  the 
United  States  of  America,  and  that  the  con- 
stitutional provision  for  this  action  of  the 
church  was  not  followed  in  the  general  ref- 
erence; and  that  the  Confession  of  Faith  of 
the  Cumberland  Presbyterian  Church  could 
not  be  brought  into  harmony  with  the  West- 
minster Confession  of  Faith  adhered  to  by 
the  Presbyterian  Church  in  the  United  States 
of  America  by  any  method  of  construction; 
further,  that  the  consummation  of  the  ulnon 
on  such  basis  would  not  be  in  fact  a  union, 
but  simply  tbe  merging  of  tbe  Cumberland 
Presbyterian  Church  into  the  Presbyterian 
Church  in  the  United  States  of  America,  and 
the  extinguishment  of  tbe  name  and  doc- 
trines of  the  former. 

The  committee  on  fraternity  and  union  was 
continued  and  enlarged,  and  was  instructed 
to  confer  with  a  similar  committee  on  tbe 
part'  of  the  Presbyterian  Church  in  the 
United  States  of  America  with  reference  to 
adjusting  the  details  of  the  union. 

This  committee  reported  to  the  Assembly 
of  1906,  sitting  at  Decatur,  111.  This  report, 
after  reciting  the  history  of  the  movement 
for  union  during  the  sessions  of  1903.  1904, 
and  1905,  and  the  action  taken  in  the  Presby- 
terian Church  in  the  United  States  of  Ameri- 
ca concerning  the  name  matter,  suggested  the 
following  resolutions,  viz. :  That  the  effect  of 
what  had  transpired  was  that  the  Confession 
of  Faith  of  the  Presbyterian  Church  in  the 
United  States  of  America,  as  revised  in  1903, 
and  its  other  doctrinal  and  ecclesiastical 
standards,  bad  been  adopted  by  the  Cumber- 
land Presbyterian  Church,  in  accordance  with 
Its  constitution  and  in  conformity  with  tbe 
Basis  of  Union;  that  the  Joint  report,  in- 
cluding the  Basis  of  Union,  and  concurrent 
declarations  and  recommendations  therein 
contained,  bad  been  adopted  by  the  constitut- 
ed authorities,  and  in  accordance  with  tbe 
organic  laws  of  both  churches,  and  that  the 
union  so  reached  was  binding,  and  would  be- 
come fully  effective  after  a  certain  declara- 
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tlon,  presently  to  be  mentioned,  should  be 
made;  that  Immediately  after  the  making  of 
the  declaration,  the  Confession  of  Faith,  and 
other  doctrinal  and  ecclesiastical  standards 
of  the  Presbyterian  Church  in  the  United 
States  of  America,  should  become  "effective 
and  operative  aa  to  ail  the  ministers,  elders, 
deacons,  officers,  particular  churches.  Judica- 
tories, boards,  committees,  and  all  other  ec- 
clesiastical organizations,  Institutions,  and 
agencies  of  the  Cumberland  Presbyterian 
Church" ;  that  at  the  next  election  thereaft- 
er of  delegates  or  commissioners,  by  the  pres- 
byteries—that  is,  for  the  year  1907— they 
should  elect  to  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  of 
America,  according  to  the  Form  of  Govern- 
ment of  that  church;  and  that  all  boards, 
committees,  trustees,  and  other  ecclesiastical 
agencies  formerly  required  to  report  to  the 
General  Assembly  of  the  Cumberland  Pres- 
byterian Church  should  thereafter  report  to 
the  General  Assembly  of  the  Presbyterian 
Church  In  the  United  States  of  America. 

The  declaration  referred  to  was  contained 
in  the  fourteenth  section  of  the  report,  and 
was,  In  substance,  that  upon  the  adoption  of 
the  Joint  report,  including  Its  recitals  and 
resolutions,  by  the  General  Assembly  of  each 
church,  and  upon  reception  of  telegraphic  no- 
tice of  such  adoption  in  each  Assembly  from 
the  other  (one  sitting  at  Decatur,  111.,  and 
the  other  at  Des  Moines,  Iowa),  it  would  be 
the  duty  of  the  Moderator  of  each  Assembly 
In  behalf  of  his  General  Assembly  and  church 
to  declare,  and  publicly  announce  in  open 
session  of  Bald  Assembly,  the  full  consumma- 
tion of  the  union  in  the  following  words: 
"The  Joint  report  of  the  two  committees  on 
reunion  and  union,  and  the  recitals  and  res- 
olutions therein  contained  and  recommended 
for  adoption,  having  been  adopted  by  the 
General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America,  and  the 
General  Assembly  of  the  Cumberland  Pres- 
byterian Church,  and  official  notice  of  such 
adoption  having  been  received  by  each  of  said 
General  Assemblies  from  the  other,  I  do 
solemnly  declare,  and  here  publicly  announce, 
that  the  Basis  of  Reunion  and  Union  Is  now 
in  full  force  and  effect,  and  that  the  Cum- 
berland Presbyterian  Church  is  now  reunit- 
ed with  the  Presbyterian  Church  in  the 
United  States  of  America  as  one  church,  and 
that  the  official  records  of  the  two  churches 
during  the  period  of  separation  shall  be  pre- 
served and  held  as  making  up  the  history  of 
the  one  church;''  that  after  the  making  of 
this  public  declaration  in  the  General  Assem- 
bly of  the  Cumberland  Presbyterian  Church, 
no  business  in  that  General  Assembly  should 
be  in  order,  except  a  motion  to  adjourn  sine 
die,  as  a  separate  Assembly. 

This  report  was  adopted  by  a  report  of 
165  to  91 ;  but  the  record  sets  out  the  names 
of  12  other  commissioners  who  were  absent 
when  the  vote  was  taken,  and  who  would 
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have  voted  in  the  negative  had  they  been 
present,  making  103  dissentients. 

Upon  the  adoption  of  the  report  a  pro- 
test was  filed,  signed  by  100  commissioners, 
making  the  following  objections,  viz. :  That 
the  Assembly  had  no  power  to  declare  the 
Cumberland  Presbyterian  Cburch  as  a  sep- 
arate organization  at  an  end,  and  to  trans- 
fer the  allegiance  of  the  ministers,  elders, 
deacons,  officers,  particular  churches.  Judica- 
tories, boards,  and  committees  to  another  or- 
ganization of  churches,  and  make  them  amen- 
able to  another  church  creed  and  constitu- 
tion; that  it  had  no  power  to  declare  that 
the  Confession  of  Faith  of  the  Presbyterian 
Church  In  the  United  States  of  America  as 
revised  in  1903,  and  its  other  doctrinal  and 
ecclesiastical  standards  had  been  adopted  in 
accordance  with  its  constitution ;  that  it  bad 
no  power  to  direct  the  presbyteries  of  the 
Cumberland  Presbyterian  Church  to  send 
representatives  to  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America. 

After  the  filing  of  this  protest,  it  was  or- 
dered, on  motion,  that  a  message  by  wire 
should  be  sent  to  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  In  session  at  Des  Moines,  giving 
notice  of  the  action  taken  on  the  report ;  and 
this  was  done  and  an  adjournment  had  to 
2:30  p.  m.  The  General  Assembly  of  the 
latter  church  then  sent  a  message  that  it 
had  made  the  declaration  above  referred  to. 
Thereupon  a  similar  declaration  was  made  In 
the  General  'Assembly  of  the  Cumberland 
Presbyterian  Church.  An  adjournment  sine 
die  was  then  taken,  pursuant  to  the  terms  of 
section  14,  supra,  of  the  report. 

The  following  appears  in  the  record  under 
the  caption: 

"From  Supplemental  Minutes  General  Assem- 
bly Cumberland  Presbyterian  Church, 
Afternoon  Session,  May  24,  1906. 

"Minutes. 

"Decatur,  HI.,  May  24,  1908,  1:30  p.  m. 
"The  Assembly  having  been  in  session  since 
it  convened  on  Thursday,  17th  Inst,  and  hav- 
ing In  that  time  adopted  the  Joint  Report  of 
the  Committee  on  Fraternity  and  Union 
between  our  Church  and  the  Presbyterian 
Church  in  the  United  States  of  America,  the 
protest  previously  filed  being  disregarded, 
and  the  purpose  of  the  majority  to  adjourn 
without  day  and  without  naming  a  place 
for  another  meeting  being  persisted  in,  they 
were  Informed  on  the  floor  of  the  Assem- 
bly, before  the  adjournment  actually  took 
place,  that  the  minority  would  treat  the  ad- 
journment as  illegal  and  Ineffectual,  and 
would  continue  the  session  of  the  General  As- 
sembly thereafter.  And  immediately  upon 
the  announcement  of  the  adjournment  by  the 
then  presiding  Moderator,  and  before  the  un- 
ionists had  dispersed.  Commissioner  J.  H. 
Fussell,  one  of  the  loyalists,  announced  in  a 
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In  the  ball  of  the  Grand  Army  of  the  Republic 
near  by,  the  church  house  In  which  the  pre- 
vious part  of  the  Assembly's  session  was  held 
having  been  refused  by  (to)  the  loyalists  for 
that  purpose.  The  loyalist  commissioners, 
about  one  hundred  In  number  in  attendance, 
at  this  point  In  the  proceedings  repaired  to 
the  hall  Indicated,  and  proceeded  to  the  trans- 
action of  the  business  of  the  Assembly." 

Thereupon  a  new  Moderator  and  Stated 
Clerk  were  elected  (these  officers  of  the  As- 
sembly as  previously  constituted  having  gone 
into  the  union),  and  a  resolution  was  Intro- 
duced and  passed  declaring  the  former  ac- 
tion of  the  Assembly  In  respect  of  union  un- 
constitutional and  void,  and  "that  the  action 
and  announcements  aforesaid  be  and  the 
same  are  hereby  rescinded." 

The  concluding  minute  is:  "On  motion,  the 
Assembly  adjourned  to  meet  at  the  birthplace 
of  the  Cumberland  Presbyterian  Church  In 
Dickson  county,  Tennessee,  on  the  third 
Thursday  of  May,  1907,  at  10:30  o'clock  a.  m." 

The  next  minute  entry  of  this  body  claim- 
ing to  be  the  General  Assembly  of  the  Cum- 
berland Presbyterian  Church  Is  entitled: 
"Minutes  of  the  Seventy-Seventh  General 
Assembly  of  the  Cumberland  Presbyterian 
Church,  held  at  Dickson,  Tennessee,  May  16th 
to  21st,  1907." 

During  this  meeting  an  address  was  prepar- 
ed and  forwarded  to  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  in  session  at  Columbus,  Ohio, 
composed  largely  of  protest  and  expostula- 
tion, in  respect  of  claims  put  forward  by  the 
latter  to  the  property  of  the  Cumberland 
Presbyterian  Church. 

This  address  recited  that  the  Assembly  at 
Dickson  was  composed' of  commissioners  or 
representatives  from  76  of  the  114  of  the  pres- 
byteries of  the  church ;  which  we  take  to  be 
true. 

This  body  adjourned  to  meet  at  Corstcana, 
Tex.,  on  the  third  Thursday  in  May,  1908. 

It  is  thus  perceived  there  is  in  existence  a 
body,  sitting  upon  its  own  adjournments, 
claiming  to  be  the  General  Assembly  of  the 
Cumberland  Presbyterian  Church:  and  to  it 
are  attached  bodies  claiming  to  be  the  major- 
ities of  the  presbyteries. 

As  a  consequence,  there  are  divisions  In 
many  of  the  congregations  of  the  chnrcb,  one 
party  asserting  the  validity  of  the  union,  and 
yielding  allegiance  to  the  Presbyterian  Church 
in  the  United  States  of  America,  the  other 
denying  the  validity  of  the  union,  and  ac- 
knowledging allegiance  to  the  body  which 
still  claims  to  be  the  General  Assembly  of  the 
Cumberland  Presbyterian  Church  and  Its  con- 
stituent bodies  claiming  to  be  presbyteries. 

The  complainants,  who  are  adherents  of 
the  Presbyterian  Oburch  in  the  United  States 
of  America,  have  filed  the  present  bill  claim- 
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land  Presbyterian  Church,  insist  that  they 
are  entitled  to  the  property. 

The  property  was  conveyed  in  1862  to  trus- 
tees for  the  use  and  benefit  of  the  Cumber- 
land PreBbyterlan  Church  at  Fayettevllle. 

The  chancellor  held  adversely  to  the  com- 
plainants, as  to  the  property  right,  and  they 
have  appealed  and  assigned  errors. 

It  Is  unnecessary  to  set  out  these  assign- 
ments, or  to  notice  them  further  than  to  say 
that  in  what  follows  the  substance  of  the 
whole  controversy  will  be  considered  and 
disposed  of. 

The  general  insistence  on  the  part  of  the 
complainants  is  that  the  two  church  organ- 
izations had  the  power  to  unite,  and  did 
unite,  In  accordance  with  their  several  consti- 
tutions, and  that  as  a  result  the  complainants 
are  entitled  to  relief  against  the  defendants 
who  are  holding  the  house  of  worship  In  con- 
troversy. The  defendants  Insist  that  the  con- 
stitution of  the  Cumberland  Presbyterian 
Church  was  violated  in  certain  essential  par- 
ticulars in  the  prosecution  of  the  proceedings 
for  union,  and  that,  even  If  this  difficulty 
could  be  overcome,  the  difference  In  doctrine 
Is  so  great  as  to  amount  to  a  diversion  of  the 
church  property  above  indicated  from  the 
trust  to  which  It  was  originally  devoted 

There  Is  another  general  theory  put  forward 
by  the  defendants  and  pressed  with  great 
earnestness,  as  indeed  are  all  their  conten- 
tions, to  this  effect:  It  is  insisted  that  what 
is  called  a  union  of  the  two  churches  Is  only 
a  merger;  that  the  Cumberland  Presbyte- 
rian Church,  according  to  the  terms  of  the  un- 
ion, surrendered  its  name,  Its  organization, 
and  its  system  of  faith  to  the  Presbyterian 
Church  in  the  United  States  of  America ;  that 
the  latter  church  simply  absorbed  the  Cum- 
berland Presbyterian  Church;  that  the  action 
attempted  was  revolutionary ;  that  the  frame- 
work, so  to  speak,  of  the  Cumberland  Presby- 
terian Church,  consisting  of  what  are  called 
its  several  church  courts — the  session,  the 
presbytery,  the  synod,  and  the  General  As- 
sembly— the  founders  built  to  continue  In 
perpetuity;  that  no  power  Is  discovered,  or 
can  be  discovered,  in  any  part  of  the  consti- 
tution of  the  church,  conferring  authority  on 
either  of  these  courts,  or  on  all  of  them  to- 
gether, to  destroy  the  organization,  or  put  an 
end  to  it  in  any  form. 

Connected  with  these  various  contentions 
are  many  subordinate  questions  which  will 
have  to  be  considered  and  disposed  of  as 
we  proceed. 

We  shall  first  consider  whether  the  posi- 
tion is  sound  that  the  organization  of  the 
Cumberland  Presbyterian  Church  was  In- 
tended to  be  a  perpetual  thing,  and  for  that 
reason  there  could  never  be  a  union  which 
would  involve  a  surrender  of  that  organisa- 
tion. 
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This  Involves  a  construction  of  the  con- 
tract expressed  In  the  constitution  of  the 
church.  But  before  going  Into  this  matter, 
there  are  certain  general  facts  of  history 
which  we  should  bear  In  mind  in  order  to 
get  the  point  of  view. 

Considered  broadly,  one  of  the  great  facts 
standing  out  In  the  history  of  the  Christian 
Church  Is  that.  In  Its  long  life,  many  con- 
troversies as  to  doctrine  and  ceremonial 
have  arisen,  and  there  have  been  many  di- 
visions. While  the  apostles  were  yet  alive 
a  serious  question  arose  concerning  the  ne- 
cessity of  continuing  as  a  part  of  the  Chris- 
tian system  a  certain  Jewish  rite.  It  was  a 
question  so  grave  that  it  was  carried  for 
settlement  to  the  Church  at  Jerusalem,  and 
was  there  considered  by  the  apostles  and 
elders,  and  discussed  and  disposed  of  In  the 
presence  of  the  congregation.  A  decision 
was  rendered  which  was  transmitted,  for 
the  purpose  of  quieting  the  controversy,  to 
all  of  the  churches,  to  which  it  was  deemed 
necessary  to  send  it  Acts  zv.  In  the  suc- 
ceeding centuries  numerous  controversies 
arose  over  matters  of  doctrine  and  disci- 
pline which  were  settled  by  church  councils. 
By  means  of  these  councils  serious  divi- 
sions were  prevented  until  the  great  Ref- 
ormation of  the  sixteenth  century,  with 
the  exception  of  the  division  between  the 
Eastern  and  the  Western  churches,  which 
occurred  A.  D.  1054,  as  a  result  of  contro- 
versies which  had  proceeded  from  time  to 
time  during  several  centuries. 

Numerous  efforts  have  been  made  in  com- 
paratively recent  years  by  various  branches 
of  the  Protestant  division  of  the  church  for 
union  among  themselves.  Many  of  these  ef- 
forts have  been  made  by  organizations  hold- 
ing the  Presbyterian  system.  It  would  lead 
ns  too  far  out  of  our  way  to  insert  here  even 
a  simple  list  of  these. 

The  Cumberland  Presbyterian  Church  had 
its  origin  on  the  4th  day  of  February,  1810, 
in  a  separation  or  secession  of  three  minis- 
ters— Finis  Ewing,  Samuel  King,  and  Sam- 
uel McAdow — from  the  Presbyterian  Church. 
They  organized  an  Independent  presbytery, 
calling  it  Cumberland  Presbytery.  This 
separation  arose  out  of  a  difference  of  opin- 
ion upon  certain  doctrinal  questions.  From 
this  small  beginning  the  church  continued 
to  grow  until  at  the  meeting  of  Its  General 
Assembly,  In  May,  1906,  it  had  extended  Its 
influence  and  organization  Into  numerous 
states.  At  the  latter  date,  as  shown  by  the 
minutes  of  the  General  Assembly,  at  that 
meeting  the  church  had  then  17  synods,  114 
presbyteries,  1,514  ordained  ministers,  9,614 
ordained  elders,  8,914  ordained  deacons,  2,869 
congregations,  and  a  total  membership  of 
185,212.  Yet,  notwithstanding  this  strong, 
independent  growth,  this  church  has,  during 
Its  whole  life,  shown  an  earnest  desire  for 
Christian  unity.  In  support  of  this  state- 
ment we  cite  the  following  proposed  unions, 
viz.:  Cumberland  Presbytery  with  the  Syn- 


od of  Kentucky,  In  1810;  Cumberland  Pres- 
bytery with  the  West  Tennessee  Presbytery 
and  Muhlenberg  Presbytery,  In  1811;  a  res- 
olution expressing  a  desire  for  a  unloa  of 
the  whole  Presbyterian  family,  adopted  in 
1860;  the  Cumberland  Presbyterian  Church 
with  the  Presbyterian  Church  (South),  in 
1867;  the  Cumberland  Presbyterian  Church 
with  the  Presbyterian  Church  (North),  in 
187S;  the  Cumberland  Presbyterian  Church 
with  the  General  Synod  of  the  Evangelical 
Lutheran  Church  In  the  United  States  in 
1882;  the  Cumberland  Presbyterian  Church 
with  the  general  conference  of  the  Method- 
ist Protestant  Church,  in  1885. 

These  facts,  and  numerous  •  instances  of 
other  unions  In  other  church  societies  either 
effected  or  attempted,  clearly  Indicate  that 
denominational  differences  were  not  intend- 
ed to  be  necessarily  unending,  and  that  inde- 
pendent organizations  were  not  essentially 
designed  for  perpetuity. 

In  Christian  thought,  unity  Is  more  desir- 
able than  division.  All  denominational  church 
organizations  have  as  their  primary  object 
the  propagation  of  the  Christian  religion. 
The  individual  advancement  of  each  sepa- 
rate organization  Is  looked  upon  as  a  contri- 
bution that  far  to  the  general  cause.  A 
union  with  another  church  organization  hav- 
ing the  same  purpose  may  be  regarded,  there- 
fore, as  a  step  forward  in  the  cousummation 
of  the  work  In  which  all  are  engaged.  For 
this  reason  the  general  analogy  of  an  ordi- 
nary secular  corporation  or  association  is 
misleading.  The  purpose  of  such  an  organ- 
ization is  self-aggrandizement,  the  advance- 
ment of  its  own  interests,  Its  Increase  in 
power,  in  wealth,  In  strength,  without  re- 
gard to  any  other  organization,  or  to  the 
prosperity  or  purposes  of  any  other  associa- 
tion of  Individuals.  Such  organizations  have 
no  common  purpose,  no  common  head,  no 
Invisible  cords  of  union.  Each  stands  alone. 
Each  has  property  devoted  to  the  special  In- 
dividual purposes  of  the  society,  and  each 
has  stockholders.  A  business  corporation 
Is  organized  for  profit,  and  If  its  life  Is  not 
limited  by  Its  charter,  it  Is  regarded  as 
perpetual,  unless  sooner  ended  for  breach 
of  law  or  duty,  or  inability  to  discharge  Its 
functions.  In  case  of  a  termination  of  cor- 
porate rights  by  efflux  of  time,  or  for  either 
of  the  causes  last  mentioned,  the  business 
is  wound  up,  the  property  is  sold,  and  the 
proceeds,  after  payment  of  debts,  if  any, 
divided  among'  the  stockholders.  But  with 
church  organizations  the  case  Is  different. 
They  are  not  created  for  either  profit  or 
pleasure,  but  to  do  good.  They  have  prop- 
erty, but  not  stockholders.  The  possessions 
of  all  the  churches  are  devoted  to  the  same 
broad,  general  purpose,  likewise  the  efforts 
of  all  of  their  members  acting  within  the  or- 
ganization. In  the  thought  of  Christians 
all  over  the  world,  the  Church  is  a  unit,  one 
and  Indivisible,  the  "body  of  Christ"  Its 
various  branches  are  but  members  of  that 
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love.  The  great  Napoleon,  chained  to  the 
rock  of  St  Helena,  when  conversing,  as  was 
his  habit,  about  the  great  men  of  the  an- 
cient world,  and  comparing  himself  with 
them,  turned,  it  is  said,  to  Count  Montholon 
with  the  inquiry:  "Can  you  tell  me  who  Je- 
sus Christ  was?"  The  question  was  declin- 
ed, and  Napoleon  proceeded:  "Well,  then,  I 
will  tell  you.  Alexander,  Ctesar,  Charle- 
magne, and  I  myself  hare  founded  great  em- 
pires; but  upon  what  did  these  creations  of 
our  genius  depend?  Upon  force.  Jesus  alone 
founded  bis  empire  upon  love,  and  to  this 
very  day  millions  would  die  for  him.  •  *  * 
I  think  I  understand  something  of  human 
nature;  and  I  will  tell  you,  all  these  were 
men,  and  I  am  a  man;  none  else  is  like 
him;    Jesus  Christ  was  more  than  man. 

*  *  *  I  have  Inspired  multitudes  with 
such  an  enthusiastic  devotion  that  they 
would  have  died  for  me,  *  •  •  but  to 
do  this  it  was  necessary  that  I  should  be 
visibly  present  with  the  electric  influence  of 
my  looks,  of  my  words,  of  my  voice.  When 
I  saw  men  and  spoke  to  them,  I  lighted  up 
the  flame  of  self-devotion  in  their  hearts. 

*  *  *  Christ  alone  has  succeeded  in  so 
raising  the  mind  of  man  towards  the  Un- 
seen, that  it  becomes  insensible  to  the  bar- 
riers of  time  and  space.  Across  a  chasm  of 
eighteen  hundred  years,  Jesus  Christ  makes 
a  demand  which  Is  beyond  all  others,  diffi- 
cult to  satisfy;  he  asks  for  that  which  a 
philosopher  may  often  seek  in  vain  at  the 
hands  of  his  friends,  or  a  father  of  his  chil- 
dren, or  a  bride  of  her  spouse,  or  a  man  of  his 
brother.  He  asks  for  the  human  heart;  he 
will  have  it  entirely  to  himself.  He  de- 
mands it  unconditionally;  and  forthwith  his 
demand  is  granted.  Wonderful  I  In  defi- 
ance of  time  and  space,  the  soul  of  man, 
with  all  its  powers  and  faculties,  becomes 
an  annexation  to  the  Empire  of  Christ  All 
who  sincerely  believe  in  him  experience 
that  remarkable  supernatural  love  towards 
him.  This  phenomenon  is  unaccountable; 
It  Is  -altogether  beyond  the  scope  of  man's 
creative  powers.  Time,  the  great  destroyer, 
Is  powerless  to  extinguish  this  sacred  flame ; 
time  can  neither  exhaust  its  strength  or  put 
a  limit  to  its  range.  This  is  what  strikes 
me  most;  I  have  often  thought  of  it  This 
it  Is  which  proves  to  me  quite  convincingly 
the  divinity  of  Jesus  Christ"  Cannon  Lid- 
don's  Bampton  Lectures,  "The  Divinity  of 
Our  Lord"  (14th  Ed.)  p.  150  and  note.  Sajs 
Cannon  Llddon:  "It  is  of  the  essence  of 
Christianity  that  day  by  day,  hour  by  hour, 
the  Christian  should  live  in  conscious,  felt 
sustained  relationship  to  the  ever  living  au- 
thor of  his  creed  and  of  his  life.  Christian- 
ity is  nonexistent  apart  from  Christ;  it  cen- 
ters in  Christ;  it  radiates,  now  as  at  the 
first,  from  Christ  It  is  not  a  mere  doctrine 


is  felt  by  his  people  to  be  their  living  Lord, 
really  present  with  them  now,  and  even  unto 
the  end  of  the  world."  Id.  p.  129.  To  the 
Christian  conception  His  kingdom  is  the 
kingdom  of  light  and  opposed  is  the  king- 
dom of  darkness;  the  two  are  in  constant 
warfare.  The  Christian  life  is  regarded  as 
a  continuing  battle,  a  battle  against  the 
evil  tendencies  of  each  individual  nature 
and  a  continuous  warfare  against  the  wick- 
edness of  the  world.  The  effort  is  to  over- 
come evil  with  good,  by  converting  bad  men 
Into  good  men.  This  is  the  work  of  the 
Church,  this  its  unending  warfare.  In  this 
war  all  Christians  are  enlisted— all  branches 
of  the  one  Church  are  engaged.  What  should 
be  thought  of  one  who  would  admit  that  the 
cause  for  which  all  are  fighting  would  be 
best  served  by  the  union  of  his  particular 
church  with  another  and  larger  branch,  yet 
who  would  refuse  to  enter  that  union? 
What  should  be  thought  of  the  members  of 
a  regiment,  a  brigade,  a  corps,  a  division  of 
an  arm>  that  refused  to  coalesce  with  an- 
other regiment  brigade,  corps,  or  division  of 
the  same  army  for  the  common  good? 
Could  any  attachment  the  deepest  to  its 
particular  organization,  its  history,  its 
achievements,  its  associations,  justify  the 
subordination  of  the  common  cause? 

In  what  has  been  said  we  have  assumed 
that  men  generally  agree  that  united  effort  la 
the  best  for  any  cause.  We  have  not  con- 
sidered the  views  of  those  who  believe  that 
the  ultimate  result  is  best  served  by  working 
along  Individual  lines  through  separate  or- 
ganizations, all  converging  to  a  common  cen- 
ter. We  have  not  considered  as  yet  the  views 
of  those  who,  while  believing  that  union  is 
best  still  cannot  agree  that  projier  and 
legal  steps  have  been  taken  to  effect  that 
union.  But  we  have  not  been  unmindful  that 
It  is  natural  that  efforts  at  union  should 
always  find  opposition,  not  only  by  reason  of 
differences  of  opinion  as  to  the  materiality  of 
points  of  controversy,  but  also  for  reasons  that 
have  their  springs  deep  in  the  human  heart 
It  is  the  church  of  their  fathers,  and  of  their 
fathers'  fathers.  It  is  filled  with  memories. 
It  is  hallowed  by  griefs  and  endeared  by 
loves.  It  has  been  the  vestibule  of  heaven 
for  parents  long  since  gone  hence;  at  ber 
altars  marriage  vows  have  been  plighted; 
here  children  have  been  dedicated  to  God.  and 
here  from  Sabbath  to  Sabbath  the  messenger 
of  God  has  pointed  the  way  to  heaven.  And 
then  there  is  the  name,  with  all  its  noble 
heritage  of  achievement  in  the  service  of  God 
and  man.  It  is  hard  to  feel  that  it  shall 
perish  from  the  earth,  or  stand  only  as  a 
memory,  or  as  representing  a  remnant  of  tno 
strength  It  formerly  stood  for.  Memories, 
feelings,  emotions  like  these,  do  honor  to 
human  nature. 
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One  of  the  greatest  of  men  has  expressed 
an  opinion  favorable  to  separateness.  Milton, 
in  the  "Areopagitlca,"  Incidentally  refers  to 
the  subject  thus: 

"Who  knows  not  the  Truth  Is  strong  next 
to  the  Almighty.  *  *  •  Yet  Is  It  not  Im- 
possible that  she  may  bare  more  shapes  than 
one.  What  else  Is  all  that  rank  of  things  In- 
different, wherein  Trutb  may  be  on  this  side, 
or  on  the  other,  without  beliig  unlike  her- 
self? What  but  a  vain  shadow  else  is  the 
abolition  of  those  ordinances,  that  handwrit- 
ing nailed  to  the  cross ;  wbat  great  purchase 
Is  this  Christian  liberty  which  Paul  so  often 
boasts  of?  His  doctrine  Is,  that  he  who 
eats  or  eats  not,  regards  a  day,  or  regards  It 
not.  may  do  either  to  the  Lord.  How  many 
other  things  might  be  tolerated  in  peace,  and 
left  to  conscience,  had  we  but  charity,  and 
were  it  not  the  chief  stronghold  of  our 
hypocrisy  to  be  ever  Judging  one  another. 

*  *  •  We  stumble  and  are  Impatient  at 
the  least  dividing  of  one  visible  congrega- 
tion from  another,  though  it  be  not  In 
fundamentals;  and  through  our  forwardness 
to  suppress,  and  our  backwardness  to  re- 
cover any  enthralled  piece  of  truth  out  of 
the  gripe  of  custom,  we  care  not  to  keep 
Truth  separated  from  Truth,  which  is  the 
fiercest  rent  and  disunion  of  all.  We  do  not 
see  that  while  we  still  affect  by  all  means  a 
rigid  external  formality,  we  may  as  soon  fall 
again  Into  a  gross  conforming  stupidity,  a 
stark  and  dead  congealment  of  wood,  and 
hay.  and  stubble  forced  and  frozen  together 
which  Is  more  to  the  certain  degenerating 
of  a  church  than  many  subdlchotomies  of 
petty  schisms.  Not  that  I  can  think  well  of 
every  light  separation,  or  that  all  in  a  church 
Is  to  be  expected  gold  and  silver  and  precious 
stones;  it  Is  not  possible  for  man  to  sever 
the  wheat  from  the  tares,  the  good  fish  from 
the  other  fry;  that  must  be  the  Angel's  min- 
istry at  the  end  of  mortal  things.  Yet,  If  all 
cannot  be  of  one  mind,  as  who  looks  they 
should  be?  tills  doubtless  Is  more  wholesome, 
more  prudent,  and  more  Christian  that  many 
be   tolerated   rather   than   all  compelled 

•  •  * — those  neighboring  differences,  or 
rather  indifferences,  are  what  I  speak  of. 
whether  in  some  point  of  doctrine  or  of  dis- 
cipline, which  though  they  may  be  many,  yet 
need  not  interrupt  the  unity  of  the  spirit,  n 
we  could  but  find  among  us  the  bond  of 
peace." 

Still,  the  dominant  belief  in  the  Christian 
heart  is  that  union  is  better  than  division. 
There  must  be  in  every  church  organization 
an  Implied  or  inherent  power  of  union  with 
other  church  organizations,  growing  out  of 
the  purpose  for  which  all  are  constituted, 
viz.,  the  dissemination  of  the  Christian  re- 
ligion. If  any  two  organizations  reach  the 
conclusion  that  they  can  better  subserve  this 
great  and  fundamental  purpose  by  uniting 
with  each  other,  and  If  thpy  can  aeree.  within 
their  constitutional  limits,  upon  the  points  of 
difference  previously  dividing  them,  there 


can  be  no  reason,  in  law,  why  they  should  re- 
main apart  There  is  no  soundness  In  the 
view  that  church  divisions  once  made  must 
ever  continue.  If  divisions  in  the  Christian 
church  were  Intended  to  be  perpetual,  then 
the  argument  for  the  defendants,  on  this 
head,  is  unanswerable;  if  there  be  such  a 
thing  as  a  universal  church  of  which  all  the 
divisions  are  members  or  branches,  if  there 
be  a  tendency  to  unity  in  Christendom,  and 
if  this  tendency  is  In  accord  with  the  spirit 
and  purpose  of  Christianity — then  the  argu- 
ment referred  to  can  avail  but  little. 

From  what  has  been  previously  said  we 
are  able  to  perceive  that  there  Is  some 
plausibility,  to  say  the  least,  in  the  tueory 
that  there  is  an  implied  power  of  union  in 
all  Christian  organizations.  We  are  enabled 
to  understand  the  thought  In  the  minds  of 
the  members  of  the  Cumberland  Presbyterian 
Church  from  the  beginning  until  now,  ex- 
hibited in  the  efforts  for  union  made  through 
so  many  years.  We  are  enabled  to  under- 
stand why  the  overtures  for  union  made 
through  so  many  years  by  the  Geueral  As- 
sembly of  that  church  have  not  shocked  Us 
membership  as  a  thing  foreign  to  its  pur- 
poses, why  in  fact  It  has  always  been  con- 
sidered a  policy  in  harmony  with  the  general 
purpose  of  its  organization  and  work.  The 
fact  that  these  unions  were  not  consummat- 
ed because,  the  negotiating  parties  could  not 
agree  upon  terms  Is  Immaterial.  The  point  is 
that  these  propositions  and  negotiations  show 
that  the  church  bodies  making  or  entertain- 
ing them  did  not  consider  that  they  were 
Intended  to  be.  or  ought  to  be.  perpetual,  but 
on  the  contrary  that  divisions  ought  to  be 
healed..  The  pregnant  and  undeniable  fact 
Is  that  such  negotiations  indicate  a  belief  in 
the  possibility  of  union.  For  the  purposes  of 
this  particular  phase  of  the  inquiry  it  is  im- 
material what  propositions  composed  the 
terms  offered  or  rejected  or  accepted  as  the 
case  may  be. 

The  fact  that  the  matter  of  union  was  so 
often  brought  up  and  considered  or  that 
It  was  considered  at  all,  is  proof  positive 
that  those  who  had  authority  to  speak  for 
the  Cumberland  Presbyterian  Church,  and 
who  uttered  its  voice  believed  that  the  pow- 
er to  effect  a  union  existed;  and  the  fact 
that  It  has  been  brought  forward  and  con- 
sidered at  intervals,  from  the  founding  of 
the  church  to  the  present  time,  proves  that 
this  belief  has  long  existed,  has  lived  in 
the  thought  of  the  Cumberland  people,  along 
with  the  life  of  the  organization.  This  be- 
lief was  based,  either  upon  some  power  ex- 
pressed in  the  standards  of  the  church,  or  up- 
on an  implied  power  supposed  to  exist  in  the' 
organization. 

The  power  exists  by  implication.  It  exists 
from  the  very  nature  of  the  case,  not  only  la 
the  Cumberland  organization,  but  in  every 
other  Christian  society  In  whose  standards 
there  is  not  an  explicit  pronouncement  to 
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exist,  It  must  be  exercised  In  accordance  with 
the  manner  indicated  by  the  constitution  or 
constituent  contract  by  which  the  organiza- 
tion Is  bound  together.  In  order  to  deter- 
mine where  the  power  rests  to  carry  out 
and  make  effective  such  a  plan,  we  must  con- 
sider the  whole  nature  of  the  organization,  as 
well  as  its  construction  of  its  own  powers 
in  this  regard.  And  this  involves  a  brief 
consideration  of  the  Presbyterian  system  of 
government,  and  particularly  that  govern- 
ment as  exhibited  In  the  constitution  of  the 
Cumberland  Presbyterian  Church,  which, 
however,  does  not  materially  diverge  from 
the  ordinary  Presbyterian  standard  or  system. 

The  Cumberland  Presbyterian  Church  is  a 
compact  organization.  Each  Individual  con- 
gregation is  bound  to  the  presbytery  over  it 
by  the  fact  that  before  it  can  become  a  Pres- 
byterian congregation  It  must  be  received 
by  the  presbytery,  and  It  cannot  obtain  a 
minister  except  by  the  consent  of  the  presby- 
tery, or  make  a  contract  with  him;  and 
"when  the  contract  is  made  by  the  consent  of 
the  presbytery,  It  cannot  be  dissolved  ex- 
cept with  like  consent  There  can  be  no 
doubt  that  if  a  congregation  should  refuse  to 
obey  this  rule  or  law  it  would,  during  tne 
continuance  of  such  disobedience,  be  in  a 
state  of  rebellion  against  lawfully  constituted 
authority,  and  could  be  properly  exscinded 
from  the  body  of  the  church.  There  can 
be  equally  no  doubt  that  if  a  minority  of 
the  congregation,  In  such  a  case,  should  be 
willing  to  submit  to  the  authority  of  the 
presbytery,  it  would  be  recognized  by  the 
civil  authorities  as  the  true  congregation, 
and  would  be  entitled  to  the  possession  and 
use  of  the  church  property.  This  vital  con- 
nection between  each  Individual  congregation 
and  the  presbytery,  originating  when  the 
congregation  Is  accepted  by  and  received  in- 
to the  presbytery,  Is  continued  active  and 
effective  through  the  agency  of  the  church 
session,  by  its  delegate  to  the  presbytery. 
The  church  session  so  far  as  composed  of 
elders,  is  created  by  the  voice  of  the  people 
who  compose  the  congregation;  and  by  the 
combined  voice  of  the  presbytery,  the  session, 
and  the  people,  the  minister  Is  attached  to  the 
congregation.  Thus  the  session,  composed 
«f  the  elders  and  the  minister,  Is  created  by 
the  joint  action  of  the  Individual  congrega- 
tion, and  the  presbytery.  The  congregation 
is  represented  in  the  presbytery  by  an  elder 
whom  the  session  elects  to  that  body.  The 
session  Is  the  governing  agency  of  the  con- 
gregation. So  far  as  it  may  be  thought  nec- 
essary, upon  any  subject  to  obtain  the  voice 
or  know  the  will  of  the  congregation,  this 
Is  accomplished  by  the  session  bringing  the 
matter  before  the  congregation,  and  in  some 


no  otner  metnoa  Known  to  rresDytenan  prac- 
tice for  taking  the  voice  of  the  congregation. 
Suppose  a  direct  vote  should  be  taken  by  sev- 
eral congregations  upon  the  suhject  of  union 
with  another  organization,  or  upon  any  other 
subject  Could  the  result  be  made  known, 
or,  In  Presbyterian  practice,  would  it  be 
made  known,  in  any  other  way,  and  rendered 
effective,  than  by  a  request  to  the  session  to 
send  a  delegate  to  the  presbytery  who  would 
represent  the  view  expressed  by  the  congre- 
gation? No.  Suppose  any  proposition  of  a 
general  nature  affecting  the  whole  church, 
should  be  pending  before  each  congregation 
of  the  church,  and  a  vote  should  be  taken 
on  it  in  each  one,  would  not  the  vote  be 
taken  by  the  session?  If  not  so  taken,  it 
would  have  to  be  taken  by  some  one  con- 
stituted as  chairman  or  moderator  of  the 
meeting.  Let  us  suppose  the  vote  taken  ei- 
ther way.  To  whom  would  the  result  be  cer- 
tified? One  of  two  courses  would  bave  to  be 
followed;  either  the  vote  would  have  to  be 
certified  to  the  presbytery  and  through  it  to 
the  General  Assembly,  or  each  church  would 
bave  to  stand  upon  Its  own  vote  as  a  finality, 
and  say  In  effect:  "The  majority  of  this 
congregation  having  voted  against  the  propo- 
sition we  will  have  none  of  It  regardless  of 
what  our  sister  congregations  may  do."  This 
position  would  be  recognized  at  once  as  a 
secession  from  the  Presbyterian  organization 
since  that  organization  Is  one  of  associated 
churches,  all  linked  together  by  a  chain  of 
constituent  organizations,  each  joined  to  a 
presbytery,  and  each  presbytery,  and  all  tbe 
presbyteries,  joined  to  the  General  Assembly, 
the  common  bond  of  union  between  all  tbe 
churches  and  church  courts.  Bach  Individual 
church  (congregation)  is,  as  it  were,  a  link  in 
a  section  of  chain ;  this  section  of  chain  is 
welded  as  it  were  Into  the  larger  link— the 
presbytery ;  and  all  the.  presbyteries  linked 
together  forming  a  larger  chain — the  General 
Assembly;  so  that  every  link,  even  to  the 
smallest  Is  connected  with  every  other  link. 

We  have  supposed  a  general  question  pend- 
ing before  each  of  the  individual  congrega- 
tions of  the  Cumberland  Presbyterian  Church, 
and  a  vote  taken.  We  have  seen  that  If  they 
conform  to  tbe  Presbyterian  system  they 
must  make  return  through  the  session  to  the 
presbytery  and  through  the  latter  to  tbe 
General  Assembly;  that  any  other  course 
would  be  a  repudiation  of  the  system  and  a 
rebellion  against  constituted  authority.  Now 
we  shall  consider  how  could  such  general 
question  be  proposed  to  the  Individual  con- 
gregations. The  answer  Is,  by  some  central 
authority.  What  central  authority  is  there 
other  than  the  General  Assembly?  None. 
That  body  then  must  propose  any  general 


who  make  up  the  individual  congregation? 
They  do  so  by  the  vote  of  the  representative 
of  that  congregation  sent  to  the  presbytery 
from  the  session  of  that  church  or  congrega- 
tion. Does  the  presbytery  take  note  of  the 
vote  of  the  congregation,  or  Inquire  whether 
there  was  a  vote  taken  or  not?  No;  it  Is 
presumed  that  the  elders  representing  the 
congregations,  and  the  pastors  or  ministers, 
know  the  wishes  of  the  majority,  and  truly 
speak  the  voice  of  that  majority — in  other 
words,  that  they  truly  represent  the  wishes 
of  the  congregations.  Such  is  the  course  that 
must  be  pursued  on  any  general  question  that 
can  be  lawfully  submitted  to  all  of  the  con- 
gregations. If  the  question  of  union  with 
another  denomination  can  be  submitted  at 
all,  It  can  be  submitted  only  In  this  way.  It 
cannot  be  submitted  to  a  general  per  capita 
vote  of  all  the  congregations  and  be  decided 
by  the  greater  number  of  heads.  The  Pres- 
byterian system  does  not  contemplate  or  per- 
mit such  a  vote  on  any  question  whatever. 
If  we  suppose  a  cose  In  which  it  is  made 
to  appear  that  there  is  an  agitation  extend- 
ing over  all  the  congregations,  produced  by 
the  efforts  of  religious  speakers,  and  tbe  sen- 
timents of  tbe  denomination!!!  press,  and  that 
spontaneously,  as  it  were,  without  the  action 
of  any  central  authority,  each  congregation 
should  be  organized  Into  a  church  or  business 
meeting,  presided  over  by  a  moderator,  or 
chairman,  and  that  a  vote  thus  should  be 
token  on  the  general  question  so  agitated, 
that  vote  would  not  be  In  accordance  with 
Presbyterian  form,  and  would  be  a  nullity.  If 
any  minority  whatever  should  remain  as 
representing  the  organization.  It  conld  be 
made  effective  only  by  unanimous  resolution. 
This  would  be  true  as  to  any  general  ques- 
tion whatever  wblch  might  be  submitted  or 
considered.  It  would  be  true  as  to  the  ques- 
tion of  union.  Therefore,  if  that  question 
could  not  be  submitted  In  tbe  form  In  wblch 
It  was  submitted,  that  Is  for  vote  of  the 
presbyteries.  It  could  not  be  submitted  at 
all. 

In  the  constitution  of  the  church  we  find 
It  laid  down:  "A  particular  church  consists 
of  a  number  of  professlrg  Christians  volun- 
tarily associated  together  for  divine  worship 
and  godly  living,  agreeably  to  the  Holy 
Scriptures  and  submitting  to  a  certain  form 
of  government.  Its  officers  are  the  minister 
In  charge,  the  ruling  elders  and  the  deacons. 
Its  Jurisdiction  Is  lodged  In  the  church  ses- 
sion, composed  of  the  minister  In  charge  and 
ruling  elders  (section  4).  The  church  session 
consists  of  the  minister  In  charge  and.  two 
or  more  ruling  elders  of  a  particular  church 
(section  26).  A  presbytery  consists  of  all  the 
ordained  ministers  and  one  ruling  elder  from 
each  church,  within  a  certain  district  (sec- 


sen  ts,  in  one  body,  all  the  particular  church- 
es thereof.  It  bears  the  title  of  the  Gen- 
eral Assembly  of  the  Cumberland  Presbyte- 
rian Church,  and  constitutes  the  bond  of  un- 
ion, peace,  correspondence,  and  mutual  con- 
fidence among  all  its  churches  and  courts 
(section  40).  The  General  Assembly  shall 
meet  as  often  as  once  every  two  years  at 
such  time  and  place  as  may  have  been  deter- 
mined at  Its  preceding  meeting,  and  shall 
consist  of  commissioners'  from  the  presoy- 
teries  In  the  following  proportion:  Every 
presbytery  shall  be  entitled  to  send  one  min- 
ister and  one  ruling  elder;  but  if  It  consists 
of  eighteen  or  more  ministerial  members  It 
may  send  an  additional  minister  and  ruling 
elder."  Sections  40,  41. 

Here  we  have  the  regular  grades  of  the 
church  Judicatories  In  their  order  from  the 
least  to  the  highest,  and  the  elements  of 
which  they  are  constituted.  It  should  be  not- 
ed that  in  reference  to  a  particular  church, 
among  other  things,  that  its  constitution  re- 
quires it  to  submit  "to  a  certain  form  of 
government"  and  that  "its  jurisdiction  is 
lodged  in  the  church  session." 

Thus  it  Is  seen  the  "jurisdiction"  In  each 
particular  church  is  lodged  in  the  church 
session,  not  In  the  members  at  large.  By 
"jurisdiction"  Is  meant  the  power  of  govern- 
ment; that  part  of  the  sovereignty,  so  to 
speak,  of  the  whole  which  belongs  to  each 
particular  church  organization. 

We  have  seen  that  this  body  is  composed 
of  the  elders  of  the  particular  church  and 
the  minister  in  charge.  It  Is  also  seen  that 
the  next  body  Immediately  superior  to  the 
session  is  composed  of  all  of  the  ordained 
ministers  and  one  ruling  elder  from  each 
church,  within  a  certain  district  It  Is  to  be 
noted  that  the  governing  body  (the  session) 
of  each  particular  church  within  the  district 
referred  to  selects  one  of  its  members,  and 
delegates  him  to  represent  tbe  church  In  the 
presbytery,  and  that  this  body  Is  thus  com- 
posed of  these  delegates  and  of  tbe  min- 
isters, the  latter  of  whom  do  not  really  rep- 
resent any  particular  church,  but  the  church 
at  large.  The  synod  Is  composed  in  the 
same  manner  as  a  presbytery,  only  compris- 
ing a  larger  territory,  a  territory  equal  to 
that  of  three  presbyteries.  The  General  As- 
sembly Is  made  up  of  representatives  sent 
by  tbe  presbyteries,  called  commissioners, 
both  lay  and  ministerial:  tbe  lay  commis- 
sioners, elders,  being  elected  by  the  pres- 
byteries, also  the  ministerial.  The  ministers 
are  permanent  members  of  presbyteries,  and 
are  not  considered  as  members  of  any  par- 
ticular church,  although  of  course  they  must 
have  belonged  to  some  particular  congrega- 
tion before  they  became  ministers.  The 
General  Assembly,  then,  is  made  up  of  rep- 


in  that  body  alone,  or  in  tbe  presbyteries, 
but  In  it  and  tbe  presbyteries.  Eacb  acting 
alone  is  limited  to  powers  expressly  given 
(Const  }  25).  When  they  act  together,  tbe 
whole  governing  body  acts — the  church  at 
large,  and  the  people  themselves  in  and 
through  their  elders  who  are  the  representa- 
tives of  each  several  church.  Tbe  power 
which  makes  or  amends  the  constitution,  or 
constituent  contract  of  tbe  organization,  is 
the  power  where  sovereignty  is  lodged.  This 
power  Is  that  of  tbe  General  Assembly  and 
the  presbyteries  acting  together.  This  was 
shown  by  the  manner  In  which  the  constitu- 
tion of  the  Cumberland  Presbyterian  Church 
was  adopted  in  1883.  In  the  case  referred  to, 
the  people  did  not  vote.  The  power  that  can 
constitute  can  dissolve,  or  can  carry  tbe 
organization  into  the  body  of  another  or- 
ganization. Persons  who  become  members 
of  a  church  with  this  form  of  organization 
agree  by  so  doing  to  abide  the  powers  vested 
in  the  organization. 

It  may  be  for  tbe  good  of  the  church,  un- 
der some  circumstances  that  may  be  con- 
ceived, to  dissolve  tbe  organization,  or  to 
unite  with  another  church  on  such  terms  as 
may  be  agreed  upon.  Such  union  may  In- 
volve a  change  of  name,  or  faith,  or  both. 
The  constituent  contract,  the  constitution, 
may  point  out  how  both  of  these  ends  may 
be  effected,  and,  If  so,  must  be  complied 
wltb.  After  these  changes  have  been  made 
there  may  still  remain  the  organization — 
the  framework  of  tbe  church  which  must 
in  effect,  be  dissolved,  by  tbe  act  of  union 
with  another  church.  The  authority-  to  ef- 
fect this  must  be  found  where  the  supreme 
legislative  power  of  the  organization  resides, 
because  it  requires  the  exercise  of  the  will, 
and  tbe  expression  of  the  will  of  the  whole 
organization  as  a  unit  on  a  proposition  af- 
fecting tbe  whole  in  respect  of  its  existence 
and  organic  activity.  There  being  a  ques- 
tion for  the  whole  church,  it  cannot  be  a 
matter  to  be  determined  by  the  individual 
congregation.  Tbe  whole  church  Itself  Is  a 
unit — a  composite  unit,  it  is  true,  but  still 
a  unit — and  in  determining  questions  ad- 
dressed to  it,  it  must  act  in  accordance  wltb 
its  nature,  by  that  body  or  bodies  through 
wblcb  it  speaks  its  will. 

The  union  must  be  effected  in  strict  ac- 
cord with  the  constitution:  that  is.  if  it  re- 
quires a  preliminary  change  of  faith  and  of 
name,  and  these  changes  can  only  be  made 
by  amendment  then  such  amendment  must 
precede  the  actual  union,  and  must  be  made 
In  tbe  manner  pointed  out  in  tbe  contract 
Tbe  principle  is  that  as  far  as  the  method 
Is  distinctly  pointed  out  it  should  be  pur- 
sued. 

We  think  It  is  within  the  just  expectation 


takes  place  such  agreement  shall  be  reach- 
ed; and  if  this  agreement  Involves  a  change 
of  the  standards  of  faith  of  either  party  that 
change  shall  be  effected  in  the  manner  pro- 
vided by  the  constituent  contract  or  consti- 
tution and  laws  of  the  church.  In  determin- 
ing this  phase  of  the  question  no  considera- 
tion of  inherent  power  can  enter,  if  a  par- 
ticular method  of  change  be  Indicated  in  the 
aforesaid  constituent  contract  or  constitu- 
tion. The  mention  of  tbe  particular  manner 
by  which  the  change  shall  be  effected  ex- 
cludes every  other.  It  Is  but  a  compliance 
with  the  just  expectation  of  the  parties  that 
the  method  they  have  agreed  upon  in  ad- 
vance shall  be  followed.  In  so  holding,  we 
do  nothing  more  than  yield  obedience  to  the 
rule  that  every  contract  should  be  admin- 
istered in  the  sense  in  which  both  parties 
understood  It  at  tbe  time  It  was  entered  Into. 

Now  to  apply  these  principles:  If  by  what 
was  done,  it  was  intended  to  amend  the 
Confession  of  Faith  and  Catechism  of  the 
Cumberland  Presbyterian  Church,  or  if  what 
was  done  was  tantamount  to  an  amendment. 
It  could  not  stand  as  such,  if  the  provisions 
of  section  60  (Infra)  of  the  constitution  were 
not  compiled  with.  The  civil  court  would 
not  be  justified  In  holding  that  some  oth- 
er way  was  just  as  good.  We  believe  this 
Is  the  sound  view,  and  cannot  concur  in 
what  Is  said  on  the  same  subject  In  some 
of  tbe  cases  cited  by  counsel. 

One  of  the  counsel  for  complainants  sets 
forth  in  bis  argument  a  theory  of  sovereign- 
ty in  the  organization  to  the  effect  that  the- 
organization  could  exercise  power  simply  by 
an  act  negativing  the  rule  for  amendment 
set  forth  In  section  60.  This  theory  is  er- 
roneous, when  the  matter  Is  viewed  from 
the  standpoint  from  wblcb  a  civil  tribunal 
must  examine  It;  because  tbe  provisions  of 
section  60  constituted  a  part  of  the  contract 
which  the  members  of  tbe  church  had  the 
right  to  rely  on,  and  could  not  be  disregard- 
ed by  mere  negative  action  without  the 
violation  of  an  obligation  to  such  members. 
They  had  the  right  to  have  this  special  mat- 
ter called  to  the  attention  of  the  presby- 
teries, to  have  it  submitted  under  the  con- 
ditions stated  In  section  60,  and  to  have  it 
voted  upon  by  tbe  presbyteries,  with  all 
tbe  preliminary  agitation  and  discusslon- 
wblch  such  an  expected  vote  would  bring 
in  Its  train. 

It  Is  true  that  the  General  Assembly  and 
tbe  presbyteries  under  the  power  of  amend- 
ment granted  by  the  constitution  may  change- 
tbe  faith  and  the  name  of  the  Cumberland 
Presbyterian  Church,  but  this  might  be  done, 
and  still,  wltb  its  machinery  intact  Its 
framework  of  organization,  It  would  remain- 


United  States  of  America,  and  that  the  prop- 
er method  of  effecting  It  was  through  a 
submission  of  the  plan  of  union  to  the  pres- 
byteries by  the  General  Assembly  and  a 
subsequent  declaration  of  the  result  by  the 
General  Assembly,  the  next  question  that 
occurs  Is  whether  the  whole  plan  was  In 
fact  submitted  to  the  presbyteries  or  only 
a  part  of  It 

We  may  here  pause  to  remark  that  since, 
under  the  Presbyterian  system,  the  members 
of  the  church  have  no  direct  voice  in  the 
matter,  but  it  must  be  determined  by  the 
presbyteries  for  them,  it  is  extremely  im- 
portant that  there  should  be  a  full  and  fair 
submission  of  the  whole  matter  to  the  pres- 
byteries. The  presbyteries  are  the  fountains 
of  power,  and  from  them  must  flow,  if  from 
any  source,  the  authority  for  effective  union. 

From  the  "Plan  of  Reunion  and  Union" 
of  the  two  churches  and  the  "Joint  Report 
on  Reunion  and  Union,"  made  to  the  Gen- 
eral Assembly  of  1906,  two  facts  are  ap- 
parent. The  first  of  these  Is  that  the  Pres- 
byterian Church  In  the  United  States  of 
America  preserved  Intact  its  name,  creed, 
and  organization.  This  further  appears  from 
a  report  of  the  committee  of  the  Presby- 
terian Church  In  the  United  States  of  Amer- 
ica to  Its  General  Assembly  in  1906,  stat- 
ing, among  other  things,  that:  "The  coun- 
sel of  the  board  located  In  New  York  ad- 
vised that  particular  care  be  taken  in  the 
framing  of  the  resolutions  completing  the 
reunion  and  union,  so  as  to  make  it  clear 
that  the  Presbyterian  Church  In  the  Unit- 
ed States  of  America  would  continue  its 
existence  both  ecclesiastically  and  legally, 
and  that  the  Cumberland  Presbyterian 
Church  was  reunited  with,  and  Incorporated 
Into,  said  Presbyterian  Church  in  the  Unit- 
ed States  of  America.  *  *  *  Further,  it 
has  been  distinctly  understood  In  all  the 
joint  meetings  of  the  two  committees  on 
reunion  and  union  *  *  *  that  the  con- 
tinued ecclesiastical  and  legal  existence  of 
the  Presbyterian  Church  In  the  United  States 
of  America  was,  and  Is,  fundamental  to  the 
reunion,  and  that  the  reunited  church  would 
be  the  Presbyterian  Church  In  the  United 
States  of  America,  which  existed  in  1799, 
1836.  1870,  and  1903.  It  Is  believed  that 
the  continued  ecclesiastical  and  legal  exist- 
ence of  the  Presbyterian  Church  in  the  Unit- 
ed States  of  America  has  been  acknowledg- 
ed and  secured  by  the  resolutions  of  the 
Joint  report." 

The  second  fact  apparent  from  the  said 
plan  and  the  said  joint  report  is  that  the 
Cumberland  Presbyterian  Church  surrender- 
ed its  name,  its  creed,  and  its  organization, 
and  became  absorbed  into  the  Presbyterian 
Church  in  the  United  States  of  America. 


report,  the  Confession  of  Faith  and  other 
doctrinal  and  ecclesiastical  standards  of  the 
Presbyterian  Church  In  the  United  States 
of  America  shall  become  effective  and  oper- 
ative as  to  all  the  ministers,  elders,  deacons, 
officers,  particular  churches,  judicatories, 
boards,  committees,  and  all  other  ecclesias- 
tical organizations,  institutions,  and  agencies 
of  the  Cumberland  Presbyterian  Church; 
that  the  General  Assembly  of  1906  of  the 
Cumberland  Presbyterian  Church  shall  ad- 
journ sine  die;  that  the  boards,  committees, 
trustees,  and  other  ecclesiastical  or  corpo- 
rate agencies  connected  with  the  said  Gen- 
eral Assembly  which  had  been  theretofore 
directed,  or  should  thereafter  be  directed, 
to  report  to  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  of 
America,  or  were  in  duty  bound  to  report 
to  that  General  Assembly,  were  authorized 
and  empowered,  if,  and  when,  so  directed 
by  the  General  Assembly  of  the  Presbyte- 
rian Church  In  the  United  States  of  Amer- 
ica to  proceed  according  to  law  to  orderly 
dissolution,  In  order  that  the  funds,  prop- 
erty, and  other  assets,  by  them,  or  any  of 
them,  held,  should  be  turned  over  to  such 
appropriate  corporate  agencies,  whether 
boards,  or  committees,  as  should  be  perma- 
nently continued  by  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United 
States  of  America;  and  that  such  agencies, 
so  permanently  continued  were  intended  to 
be  substituted  as  trustees  to  succeed  to 
the  administration  of  such  trust  funds  as 
well  as  thereafter  to  receive  and  distribute 
the  benevolent  offerings  of  all  the  churches 
and  congregations  theretofore  belonging  to 
either  church;  also  that  upon  the  declara- 
tion provided  for  In  section  14,  the  synods, 
presbyteries,  sessions,  ministers,  and  con- 
gregations before  connected  with  the  Cum- 
berland Presbyterian  Church  would  thereby 
have  been  received  Into,  and  become  Incorpo- 
rated with,  the  Presbyterian  Church  in  the 
United  States  of  America;  that  the  Stated 
Clerk  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of 
America,  with  the  assistance  of  the  Stated 
Clerk  of  the  General  Assembly  of  the  Cum- 
berland Presbyterian  Church,  should  be,  and 
was.  thereby  authorized  and  directed  to 
place  the  name  of  the  synods  and  presby- 
teries connected  with  the  Cumberland  Presby- 
terian Church  at  the  time  of  the  completion 
of  the  union,  on  the  roll  of  the  synods  and 
presbyteries  of  the  General  Assembly  of  the 
Presbyterian  Church  In  the  United  States  of 
America. 

The  only  part  of  the  plan  of  the  union 
submitted  to  the  presbyteries  of  the  Cum- 
berland Presbyterian  Church  was  embraced 
in  the  following  question  to  which  they 


Presbyterian  Church  on  the  following  basis: 
The  union  shall  be  effected  on  the  doctri- 
nal basis  of  the  Confession  of  Faith  of  the 
Presbyterian  Church  In  the  United  States 
of  America,  as  revised  In  1003,  and  of  its 
other  doctrinal  and  ecclesiastical  standards; 
and  the  Scriptures  of  the  Old  and  New  Tes- 
taments shall  be  acknowledged  as  the  in- 
spired Word  of  Ood,  the  only  infallible  rule 
of  faith  and  practice?" 

This  embraced  only  the  matter  of  doctrine 
which  fell  within  the  second  subdivision  of 
the  "Plan." 

The  first  subdivision  of  the  plan  which 
Involved  a  surrender  of  the  name  and  or- 
ganization of  the  Cumberland  Presbyterian 
Church  was  not  submitted  to  the  presby- 
teries; but  was  left  to  be  determined,  and 
was  determined,  by  the  General  Assemblies 
of  the  two  churches;  or  rather  by  the  Gen- 
era) Assembly  of  the  Cumberland  Presbyte- 
rian Church.  The  question  did  not  arise  In 
the  rresbyterlan  Church  In  the  United  States 
of  America,  because  under  the  plan  of  un- 
ion that  church  was  to  retain  both  Its  name 
and  organization. 

Did  the  General  Assembly  of  the  Cumber- 
land Presbyterian  Church,  without  submit- 
ting the  matter  to  the  presbyteries  have  the 
power  to  surrender  the  name  and  organiza- 
tion of.  the  church,  and  dissolve  it,  by  con- 
senting to  its  absorption  into  another  or- 
ganization? The  view  entertained  by  the  two 
General  Assemblies,  it  seems,  from  the  re- 
citals and  resolutions  contained  in  the  joint 
report,  was  that  it  was  not  necessary  to  sub- 
mit the  general  plan  to  the  presbyteries,  or 
rather,  that  by  submitting  the  question 
whether  the  union  should  be  made  on  the 
basis  of  the  Confession  of  Faith  of  the  Pres- 
byterian Church  in  the  United  States  of 
America,  as  revised  in  1003,  the  whole  plan 
was  submitted.  Indeed,  from  a  letter  which 
the  Moderator  and  Stated  Clerk  of  the  Cum- 
berland Presbyterian  General  Assembly  wrote 
to  the  presbyteries,  it  appeared  that  they  sig- 
nified to  these  bodies  that  their  vote  on  these 
questions  would  mean  the  "acceptance  or 
rejection  of  the  entire  plan."  It  Is  provided 
in  the  plan  of  union  that  each  of  the  As- 
semblies shall  submit  the  Basis  of  Union 
to  its  presbyteries,  to  express  their  approval 
or  disapproval,  by  a  categorical  answer  to 
this  question,  setting  forth  the  doctrinal  ques- 
tion copied  herein,  concerning  the  adoption 
of  the  Confession  of  Faith  of  the  Presby- 
terian Church  in  the  United  States  of  Amer- 
ica. That  is,  while  the  plan  consisted  of  two 
distinct  parts — the  matter  of  doctrine,  and 
the  matter  of  dissolving  the  organization  of 
the  Cumberland  Presbyterian  Church  and  Its 
absorption  into  the  Presbyterian  Church  in 
the  United  States  of  America — only  the  ques- 


submltted  to  the  presbyteries,  but  this  sub- 
mission was  to  be  regarded  as  a  submission 
of  the  whole.  So,  passing  the  statement 
above  copied  from  the  letter  of  the  Mod- 
erator and  the  Stated  Clerk  to  the  presby- 
teries as  to  what  the  effect  of  their  vote 
would  be  as  expressing  merely  their  opin- 
ion, which,  of  course,  was  not  binding  on 
the  presbyteries,  or  upon  the  court,  because 
it  does  not  appear  that  they  had  any  au- 
thority to  make  such  statement,  but  were 
merely  required  by  the  resolution  of  the 
Assembly  to  submit  the  Basis  of  Union  to 
the  presbyteries,  and  also  because  the  ques- 
tion Is  one  for  this  court  to  determine,  we 
must  consider  the  question  as  one  arising 
upon  the  Basis  of  Union  Itself — whether  the 
submission  of  the  single  question  referred  to 
(the  doctrinal  basis)  was  also  a  submission 
of  the  other,  concerning  the  surrender  of 
the  name  of  the  church,  and  the  breaking 
up  and  dissolution  of  its  organization.  The 
question  asked  the  presbyteries  was:  "Do 
you  approve  of  the  reunion  and  union  of  the 
Presbyterian  Church  in  the  United  States  of 
America  and  the  Cumberland  Presbyterian 
Church  on  the  •  following  basis:  The  union 
shall  be  effected  on  the  doctrinal  basis  of 
the  Confession  of  Faith  of  the  Presbyterian 
Church  In  the  United  States  of  America,  as 
revised  in  1003,  and  of  its  other  doctrinal 
and  ecclesiastical  standards;  and  the  Scrip- 
tures of  the  Old  and  New  Testaments  shall 
be  acknowledged  as  the  inspired  Word  of 
God.  the  only  Infallible  rule  of  faith  and 
practice?"  Was  that  equivalent  to  asking 
the  presbyteries  to  vote  upon  the  proposition 
involved  in  the  first  section  of  the  plan,  that 
the  Cumberland  Presbyterian  Church  should 
surrender  Its  name  and  organization,  and  he 
incorporated  into  the  body  of  the  Preshvte- 
rlan  Church  in  the  United  States  of  America, 
and  under  the  name  of  the  latter?  Does  the 
submission  of  the  question,  "Are  you  willing 
to  effect  a  union  npon  a  certain  doctrinal 
basis?"  also  submit  the  question.  "Are  you 
willing  that  the  Cumberland  Presbyterian 
Church  shall  abandon  Its  name  and  organiza- 
tion and  be  merged  into  the  Presbyterian 
Church  in  the  United  States  of  America  7" 
We  think  not.  Perhaps  this  might  be  true 
as  a  necessary  Implication,  if  merger  were 
the  only  form  of  union,  but  It  is  by  no  means 
the  only  form.  At  all  events,  the  people  of 
the  church  were  entitled  to  have  the  whole 
question  submitted  to  the  presbyteries.  We 
do  not  think  that  the  General  Assembly  had 
power  to  determine  this  question  without  a 
submission  to  the  presbyteries.  There  It 
nothing  In  any  part  of  the  constitution  of 
the  church  which  confers  this  power  upon 
the  Assembly,  and  by  section  25  that  body 
is  denied  all  powers  not  expressly  conferred 


ly  In  them  as  the  core  of  the  Presbyterian 
system,  or  as  the  fountain  from  which  all 
powers  Issue. 

The  next  question  to  be  determined  Is 
whether  there  Is  any  substantial  difference 
between  the  Confession  of  Faith  and  other 
standards  of  the  Presbyterian  Church  In  the 
United  States  of  America  and  those  of  the 
Cumberland  Presbyterian  Church,  as  they 
existed  at  the  time  the  proceedings  for  union 
were  had. 

The  controversy  between  the  Presbyterian 
Church  and  the  Cumberland  Presbyterian 
Church  has  always  rested  mainly  upon  what 
is  known  In  the  Presbyterian  system  as  the 
doctrine  of  the  "Divine  Decree."  This  doc- 
trine is  set  forth  in  the  third  chapter  of  the 
Presbyterian  Confession  of  Faith  as  fol- 
lows: 

"Of  God's  Eternal  Decree. 

"Section  1.  God,  from  all  eternity  did,  by 
the  most  wise  and  holy  counsel  of  his  own 
will,  freely  and  unchangeably  ordain  what- 
ever comes  to  pass;  yet  so  as  thereby  nei- 
ther is  God  the  author  of  sin,  nor  Is  vio- 
lence offered  to  the  will  of  the  creature,  nor 
is  the  liberty  or  contingency  of  second  causes 
taken  away,  but  rather  established. 

"Sec.  2.  Although  God  knows  whatsoever 
may  or  can  come  to  pass  upon  all  supposed 
conditions,  yet  hath  be  not  decreed  any- 
thing because  he  foresaw  it  as  future,  or 
as  that  which  would  come  to  pass  upon  such 
conditions. 

"Sec.  3.  By  the  decree  of  God  for  the 
manifestation  of  his  glory,  some  men  and 
angels  are  predestinated  unto  everlasting  life, 
and  others  fore-ordalned  to  everlasting  death. 

"Sec.  4.  These  angels  and  men,  thus  pre- 
destinated and  fore-ordained,  are  particular- 
ly and  unchangeably  designed,  and  their  num- 
ber is  so  certain  and  definite,  that  it  cannot 
be  either  Increased  or  diminished. 

"Sec.  5.  Those  of  mankind  that  are  pre- 
destinated unto  life,  God,  before  tbe  foun- 
dation of  the  world  was  laid,  according  to 
his  eternal  and  immutable  purpose,  and  the 
secret  counsel  and  good  pleasure  of  bis  will, 
hath  chosen  in  Christ  unto  everlasting  glory, 
out  of  his  mere  free  grace  and  love,  with- 
out any  foresight  of  faith  or  good  works, 
or  perserverance  In  either  of  them,  or  any 
other  thing  in  the  creature,  as  conditions, 
or  causes  moving  him  thereunto;  and  all 
to  the  praise  of  his  glorious  grace. 

"Seed.  As  God  hath  appointed  the  elect 
unto  glory,  so  hath  he,  by  the  most  eter- 
nal and  most  free  purpose  of  his  will,  fore- 
ordained all  tbe  means  thereunto.  Where- 
fore they  who  are  elected  being  fallen  In 
Adam,  are  redeemed  by  Christ;  are  effec- 


fied,  adopted,  sanctified,  and  saved,  but  the 
elect  only. 

"Sec.  7.  The  rest  of  mankind,  God  was 
pleased,  according  to  the  unsearchable  coun- 
sel of  his  own  will,  whereby  he  extendeth 
or  wlthholdeth  mercy  as  he  pleaseth,  for  tbe 
glory  of  his  sovereign  power  over  his  crea- 
tures, to  pass  by,  and  to  ordain  them  to  dis- 
honor and  wrath  for  their  sins,  to  the  praise 
of  his  glorious  justice. 

"Sec.  8.  The  doctrine  of  this  high  mystery, 
of  predestination,  is  to  be  handled  with  spe- 
cial prudence  and  care,  that  men  attending 
the  will  of  God  revealed  in  his  word,  and 
yielding  obedience  thereunto,  may,  from  the 
certainty  of  their  effectual  vocation,  be  as- 
sured of  their  eternal  election.  So  shall  this 
doctrine  afford  matter  of  praise,  reverence 
and  admiration  of  God,  and  of  humility, 
diligence  and  abundant  consolation  to  all 
that  sincerely  obey  the  gospel." 

"Chapter  10. 
"Of  Effectual  Calling. 

"Section  1.  All  those  whom  God  hath 
predestinated  unto  life,  and  those  only,  he 
is  pleased,  in  his  appointed  and  accepted 
time,  effectually  to  call,  by  his  word  and 
spirit,  out  of  that  state  of  sin  and  death  In 
which  they  are  by  nature,  to  grace  and  salva- 
tion by  Jesus  Christ;  enlightening  their 
minds  spiritually  and  savingly  to  understand 
the  things  of  God;  taking  away  their  heart 
of  stone,  and  giving  unto  them  an  heart  of 
flesh;  renewing  their  wills,  and  by  his  al- 
mighty power  determining  them  to  that 
which  is  good,  and  effectually  drawing  them 
to  Jesus  Christ;  yet  so  as  they  come  most 
freely,  being  made  willing  by  his  grace. 

"Sec.  2.  This  effectual  call  Is  of  God's  free 
and  special  grace  alone,  not  from  anything 
at  all  foreseen  in  men ;  who  is  altogether 
passive  therein,  until,  being  quickened  and 
renewed  by  the  Holy  Spirit,  he  Is  thereby 
enabled  to  answer  this  call,  and  to  embrace 
the.  grace  offered  and  conveyed  In  It 

"Sec.  3.  Elect  Infants,  dying  In  Infancy, 
are  regenerated  and  saved  by  Christ  through 
the  spirit,  who  worketh  when  and  where 
and  bow  be  pleaseth.  So  also  are  all  other 
elect  persons  who  are  incapable  of  being 
outwardly  called  by  the  ministry  of  the 
word. 

"Sec  4.  Others  not  elected,  although  they 
may  be  called  by  tbe  ministry  of  tbe  word, 
and  may  have  some  common  operations  of 
the  spirit;  yet  they  never  truly  come  unto 
Christ,  and  therefore  cannot  be  saved ;  much 
less  can  men  not  professing  the  Christian 
religion  be  saved  in  any  other  way  what- 
soever, be  they  ever  so  diligent  to  frame 
their  lives  according  to  the  light  of  nature 


ciaraiory  statement,  was  aaaea  as  a  toot- 
note  to  chapter  3  and  to  chapter  10,  |  3, 
viz.: 

"While  the  ordination  vow  of  ministers, 
ruling  elders,  and  deacons  as  set  forth  in 
the  Form  of  Government  requires  the  re- 
ception and  adoption  of  the  Confession  of 
Faith  only  as  containing  the  system  of  doc- 
trine taught  In  the  Holy  Scriptures,  never- 
theless, seeing  that  the  desire  has  been  for- 
mally expressed,  for  a  disavowal  by  the 
church  of  certain  inferences  drawn  from 
statements  In  the  Confession  of  Faith,  and 
also  for  a  declaration  in  the  Confession  of 
Faith,  and  also  for 'a  declaration  of  certain 
aspects  of  revealed  truth,  which  appear  at 
the  present  time  to  call  for  more  explicit 
statement,  therefore  the  Presbyterian  Church 
in  the  United  States  of  America  does  au- 
thoritatively declare  as  follows: 

"First  With  reference  to  chapter  3  of 
the  Confession  of  Faith:  That  concerning 
those  who  are  saved  In  Christ,  the  doctrine 
of  God's  eternal  decree  is  held  In  harmony 
with  the  doctrine  of  bis  love  to  all  mankind, 
his  gift  of  bis  Son  to  be  the  propitiation 
of  the  sins  of  the  whole  world,  and  his 
readiness  to  bestow  bis  saving  grace  on  all 
who  seek  it.  That  concerning  those  who 
perish,  the  doctrine  of  God's  eternal  decree  is 
held  in  harmony  wltb  the  doctrine  that  God 
desires  not  the  death  of  any  sinner;  but 
hath  provided  in  Christ  a  salvation  sufficient 
for  all,  adapted  to  all,  and  freely  offered 
in  the  Gosiiel  to  all ;  that  men  are  fully  re- 
sponsible for  their  treatment  of  God's  gra- 
cious offer;  that  his  decree  binders  no  man 
from  accepting  that  offer;  and  that  no  man 
is  condemned  except  on  the  ground  of  his 
sin. 

"Second.  With  reference  to  chapter  10, 
section  3,  of  the  Confession  of  Faith,  that 
it  is  not  to  be  regarded  as  teaching  that 
any  who  die  in  infancy  are  lost  We  be- 
lieve that  all  dying  In  Infancy  are  Included 
in  the  election  of  grace,  and  are  regenerat- 
ed and  saved  by  Christ  through  tbe  spirit 
who  works  when  and  where  and  how  he 
pleaaeth." 

"Chapter  8. 
"Of  Christ  the  Mediator. 

"5.  Tbe  Lord  Jesus,  by  his  perfect  obedi- 
ence, and  sacrifice  of  himself,  which  be. 
through  the  Eternal  Spirit,  ouce  offered  up 
unto  God,  hath  fully  satisfied  the  Justice 
of  bis  Father;  and  purchased  not  only  rec- 
onciliation, but  an  everlasting  Inheritance 
in  tbe  kingdom  of  heaven  for  all  those  whom 
tbe  Father  bath  given  unto  bltn." 

"8.  To  all  those  for  whom  Christ  bad 
purchased  redemption,  he  doth  certainly  and 


erning  their  hearts  by  bis  Word  and  Spirit; 
overcoming  all  their  enemies  by  bis  almighty 
power  and  wisdom,  in  such  manner  and 
ways  as  are  most  consonant  to  his  wonderful 
and  unsearchable  dispensation." 

"Chapter  11. 
"Of  Justification. 

"Section  1.  Those  whom  God  effectually 
calletb,  he  also  freely  Justlfleth,  not  by  In- 
fusing righteousness  into  them,  but  by  par- 
doning tbelr  sins  and  by  accounting  and  ac- 
cepting their  persons  as  righteous;  not  for 
anything  wrought  in  them  or  done  by  them, 
but  for  Christ's  sake  alone;  not  by  Imputing 
faith  in  itself,  the  act  of  believing,  or  any 
other  evangelical  obedience  to  them  as  their 
righteousness :  but  by  imputing  the  obedience 
and  satisfaction  of  Christ  unto  them,  they 
receiving  and  resting  on  him  and  his  right- 
eousness by  faith ;  which  faith  they  have  not 
of  themselves;  it  is  the  gift  of  God. 
•  •  •  •  • 

"Sec.  4.  God  did,  from  all  eternity,  decree 
to  Justify  all  the  elect;  and  Christ  did,  in 
tbe  fullness  of  time,  die  for  their  sins,  and 
rise  again  for  their  justification.  Neverthe- 
less they  are  not  justified  until  the  Holy 
Spirit  doth  in  due  time  actually  apply  Christ 
unto  them." 

"Chapter  13. 

"Of  Sanctlflcation. 

"Section  1.  They  who  are  effectually  call- 
ed and  regenerated,  having  a  new  heart  aud 
a  new  spirit  created  in  them,  are  further 
sanctified  really  and  personally,  through  the 
virtue  of  Christ's  death  and  resurrection,  by 
his  Word  and  Spirit  dwelling  in  them.  •  •  • 

"Chapter  14. 
"Of  Saving  Faith. 
"Section  1.  The  grace  of  faith,  whereby 
the  elect  are  enabled  to  believe  to  the  sav- 
ing of  their  souls.  Is  tbe  work  of  the  spirit 
of  Christ  in  their  hearts,  and  is  ordinarily 
wrought  by  the  ministry  of  the  Word;  by 
whk'h  also,  and  by  tbe  administration  of  the 
sacraments  and  prayer,  it  is  increased  and 
strengthened." 

"Chapter  17. 
"Of  the  Perseverance  of  the  Saints. 

"Section  1.  They  whom  God  hath  accepted 
in  his  beloved,  effectually  called  and  sancti- 
fied by  bis  spirit,  can  neither  totally  nor 
finally  fall  away  from  the  state  of  grace;  but 
shall  certainly  persevere  to  the  end,  and  be 
eternally  saved. 

"Sec.  2.  This  perseverance  of  the  saints  de- 
pends not  upon  tbelr  own  free  will,  but  upon. 
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the  Immutability  of  the  decree  of  election, 
flowing  from  the  free  and  unchangeable  love 
of  God  the  Father;  upon  the  efficacy  of  the 
merit  and  Intercession  of  Jesus  Christ;  the 
abiding  of  the  Spirit,  and  of  the  seed  of  God 
within  them ;  and  the  nature  of  the  covenant 
of  grace;  from  all  which  arise  also  the  cer- 
tainty and  Infallibility  thereof." 

Two  new  chapters  were  added  to  the  Con- 
fession of  Faith  In  1903,  Introduced  by  the 
following  preamble: 

"Whereas,  It  Is  desirable  to  express  more 
fully  tbe  doctrine  of  the  Church  concerning 
the  Holy  Spirit,  missions  and  the  love  of 
<3od  for  all  men,  the  following  chapters  were 
added  to  the  Confession  of  Faith : 

"Chapter  84. 
"Of  the  Holy  Spirit 

"1.  The  Holy  Spirit,  the  third  person  in 
the  Trinity,  proceeding  from  the  Father  and 
the  Son,  of  the  same  substance  and  equal  in 
power  and  glory,  Is,  together  with  the  Fa- 
ther and  Son,  to  be  believed  in,  loved,  obey- 
ed, and  worshipped  throughout  all  ages. 

"2.  He  is  the  Lord  and  Giver  of  life,  every- 
where present  In  nature,  and  Is  the  source 
of  all  good  thought,  pure  desires,  and  holy 
counsels  In  men.  By  him  the  Prophets  were 
moved  to  speak  the  Word  of  God,  and  all 
writers  of  the  Holy  Scriptures  Inspired  to 
record  Infallibly,  the  mind  and  will  of  God. 
The  dispensation  of  the  Gospel  is  especially 
committed  to  him.  He  prepares  the  way  for 
It,  accompanies  It  with  his  persuasive  power, 
and  urgeth  its  message  upon  the  reason  and 
conscience  of  men,  so  that  they  who  reject 
Its  merciful  offer  are  not  only  without  ex- 
cuse, but  are  also  guilty  of  resisting  the  Holy 
Spirit 

"3.  The  Holy  Spirit,  whom  the  Father  is 
ever  willing  to  give  to  all  who  ask  him,  is 
the  only  efficient  agent  in  the  application  of 
redemption.  He  convicts  men  of  sin,  moves 
them  to  repentance,  regenerates  them  by  his 
grace,  and  persuades  and  enables  them  to 
embrace  Jesus  Christ  by  faith.  He  unites 
all  believers  to  Christ  dwells  in  them  as 
their  Comforter  and  Sanctifler,  gives  to  them 
the  spirit  of  adoption  and  prayer,  and  per- 
forms all  those  gracious  offices  by  which 
they  are  sanctified  and  sealed  unto  the  day  of 
redemption. 

"4.  By  the  Indwelling  of  the  Hofy  Spirit 
all  believers  being  vitally  united  to  Christ, 
who  is  the  Head,  are  thus  united  to  one  an- 
other in  the  Church  which  is  his  body.  He 
calls  and  anoints  ministers  for  their  holy 
office,  qualifies  all  other  officers  In  the  church 
for  their  special  work,  and  Imparts  various 
gifts  and  graces  to  its  members.  He  gives 
efficiency  to  the  word  and  to  the  ordinances 
of  the  Gospel.  By  him  the  Church  will  be 
preserved,  and  Increased  until  It  shall  cover 
tbe  earth,  purified,  and  at  last  made  per- 
fectly holy  in  the  presence  of  God. 


"Chapter  85. 
"Of  the  Love  of  God  and  Missions. 

"1.  God,  in  infinite  and  perfect  love,  hav- 
ing provided  in  the  covenant  of  grace, 
through  the  mediation  and  sacrifice  of  tbe 
Lord  Jesus  Christ  a  way  of  life  and  salva- 
tion, sufficient  for  and  adapted  to  tbe  whole 
lost  race  of  man,  doth  freely  offer  this  sal- 
vation to  all  men  In  the  Gospel. 

"2.  In  the  Gospel  God  declares  bis  love  for 
the  world  and  his  desire  that  all  men  should 
be  saved,  reveals  fully  and  clearly  the  only 
way  of  salvation ;  promises  eternal  life  to  all 
who  truly  repent  and  believe  In  Christ;  In- 
vites and  commands  all  to  embrace  the  offer- 
ed message ;  and  by  his  Spirit  accompanying 
the  word  pleads  with  men  to  accept  his  gra- 
cious invitation. 

"8.  It  is  the  duty  and  privilege  of  every  one 
who  hears  the  Gospel  Immediately  to  accept 
his  merciful  provisions;  and  they  who  con- 
tinue, in  impenitence  and  unbelief  incur  ag- 
gravated guilt,  and  perish  by  their  own 
fault 

"4.  Since  there  is  no  other  way  for  salva- 
tion than  that  revealed  in  the  Gospel,  and 
since  in  the  divinely  established  and  ordi- 
nary method  of  grace  faith  conieth  by  hear- 
ing the  word  of  God,  Christ  hath  commis- 
sioned bis  church  to  go  into  all  tbe  world 
and  make  disciples  of  ail  nations.  All  be- 
lievers are,  therefore,  under  obligation  to 
sustain  tbe  ordinances  of  religion  where  they 
are  already  established,  and  to  contribute  by 
their  prayers,  gifts,  and  personal  efforts,  to 
the  extension  of  the  Kingdom  of  Christ 
throughout  the  whole  earth." 

The  Confession  of  Faith  of  the  Cumber- 
land Presbyterian  Church  Is  not  divided  into 
chapters,  but  into  sections  merely;  these 
sections,  however,  are  grouped  under  certain 
general  heads. 

In  this  latter  Confession  of  Faith,  under 
the  subject  of  "Decrees  of  God,"  we  find  the 
following : 

"Decrees  of  God. 

"8.  God,  for  the  manifestation  of  His 
glory  and  goodness,  by  tbe  most  wise  and 
holy  counsel  of  His  own  will,  freely  and  un- 
changeably ordained  or  determined  what  He 
himself  would  do,  what  He  would  require 
His  intelligent  creatures  to  do,  and  what 
should  be  the  award,  respectively,  of  the 
obedient  and  disobedient 

"9.  Though  all  divine  decrees  may  not  be 
revealed  to  men,  yet  It  1b  certain  that  God 
has  decreed  nothing  contrary  to  His  revealed 
will  or  written  word." 

On  the  subject  of  freewill  we  find  the  fol- 
lowing : 

"Freewill 

"34.  God,  in  creating  man  in  His  own  like- 
ness, endued  him  with  Intelligence,  sensibili- 
ty, and  will,  which  form  the  basis  of  moral 
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of  Innocence,  was  both  free  and  able  to  keep 
the  divine  law,  also  to  violate  It.  Without 
any  constraint,  from  either  physical  or  moral 
causes,  be  did  violate  it." 

On  the  subject  of  the  Divine  Decrees  we 
find  the  following  in  the  Cumberland  Pres- 
byterian Catechism: 

"7.  What  are  the  Decrees  of  God? 

"The  Decrees  of  God  are  His  wise  and 
holy  purposes  to  do  what  shall  be  for  His 
glory.  Sin.  not  being  for  His  glory,  there- 
fore He  hath  not  decreed  It" 

In  the  Catechisms  of  the  Presbyterian 
Church  in  the  United  States  of  America,  we 
find  the  following,  on  the  same  subject: 

"The  Larger  Catechism. 

"Q.  12.  What  are  the  Decrees  of  God? 

"A.  God's  Decrees  are  the  wise,  free  and 
holy  acts  of  the  counsel  of  His  will,  where- 
by, from  all  eternity  He  hath,  for  His  own 
glory,  unchangeably  foreordained  whatsoev- 
er comes  to  pass  in  time,  especially  con- 
cerning angels  and  men. 

"Q.  18.  What  hath  God  especially  decreed 
concerning  angels  and  men? 

"A.  God,  by  an  eternal  and  Immutable 
decree,  out  of  His  mere  love,  for  the  praise 
of  His  glorious  grace,  to  be  manifested  in 
due  time,  hath  elected  some  angels  to  glory; 
and  in  Christ  hath  chosen  some  men  to  eter- 
nal life,  and  the  means  thereof;  and  also, 
according  to  His  sovereign  power,  and  the 
unsearchable  counsel  of  His  own  will  (where- 
by He  extendeth  or  wlthholdeth  favor  as 
He  pleaseth),  hath  passed  by,  and  foreor- 
dained the  rest  to  dishonor  and  wrath,  to 
be  for  their  sin  Inflicted,  to  the  praise  of 
the  glory  of  His  justice." 

"The  Shorter  Catechism. 

**Q.  7.  What  are  the  Decrees  of  God? 

"A.  The  Decrees  of  God  are  His  eternal 
purpose  according  to  the  counsel  of  His  will, 
whereby,  for  His  own  glory*  He  hath  fore- 
ordained whatsoever  comes  to  pass." 

On  the  subject  of  the  Divine  Influence, 
which  covers  the  same  matter  Intended  to 
be  covered  in  the  Westminster  Confession 
under  the  heading  "Of  Effectual  Calling," 
In  that  Confession,  we  find,  In  contrast,  the 
following  in  the  Cumberland  Presbyterian 
Confession: 

"Divine  Influence. 

"38.  God  the  Father,  having  set  forth  His 
Son  Jesus  Christ  as  a  propitiation  for  the 
sins  of  the  world,  does  most  graciously 
vouchsafe  a  manifestation  of  the  Holy  Spirit 
with  the  same  intent  to  every  man. 

"39.  The  Holy  Spirit,  operating  through 
the  written  word  and  through  such  other 


by  so  doing  inclines  them  to  come  to  Christ 
"40.  This  call  of  the  Holy  Spirit  is  purely 
of  God's  free  grace  alone,  and  not  because 
of  human  merit  and  Is  antecedent  to  all 
desire,  purpose,  and  Intention  on  the  part 
of  the  sinner  to  come  to  Christ;  so  that 
while  It  is  possible  for  all  to  be  saved  with 
it  none  can  be  saved  without  it. 

"41.  This  call  Is  not  Irresistible,  but  Is 
effectual  In  those  only  who.  In  penitence 
and  faith,  freely  surrender  themselves  whol- 
ly to  Christ  the  only  name  whereby  men 
can  be  saved." 

Under  this  same  general  head  fall  the  sec- 
tions In  the  Cumberland  Presbyterian  Con- 
fession of  Faith,  there  distributed  under  the 
heading  "Regeneration,"  which,  says  Dr. 
Hodge  (Com.  on  Conf.  of  Faith,  p.  236)  "is 
the  effect  produced  by  the  Holy  Spirit  In  ef- 
fectual calling,  viz.: 

"Regeneration. 

"51.  Those  who  believe  in  the  Lord  Jesus 
Christ  are  regenerated,  or  born  from  above, 
renewed  in  Spirit  and  made  new  creatures 
In  Christ 

"52.  The  necessity  for  this  moral  purifica- 
tion arises  out  of  the  enmity  of  the  human 
heart  against  God,  its  insubordination  to  Hh> 
law,  and  Its  consequent  incapacity  to  love 
and  glorify  God. 

"53.  Regeneration  Is  of  God's  free  grace 
alone,  and  Is  the  work  of  the  Holy  Spirit, 
who,  by  taking  of  the  things  which  are 
Christ's,  and  showing  them  unto  the  sinner, 
enables  him  to  lay  hold  on  Christ.  This  re- 
newal of  the  heart  by  the  Holy  Spirit  is  not 
of  the  nature  of  a  physical,  but  of  a  moral 
work — a  purification  of  the  heart  by  faith. 

"54.  All  Infants  dying  in  infancy,  and  all 
persons  who  have  never  had  the  faculty  of 
reason,  are  regenerated  and  saved." 

In  the  Catechism  of  the  Cumberland  Pres- 
byterian Church  the  following  appears  upon 
the  subject: 

"Q.  21.  What  are  the  evils  of  that  estate 
Into  which  mankind  fell? 

"A.  Mankind,  In  consequence  of  the  fall, 
have  no  communion  with  God,  discern  not 
spiritual  things,  prefer  sin  to  holiness,  suffer 
from  the  fear  of  death  and  remorse  of  con- 
science, and  from  the  apprehension  of  fu- 
ture punishment. 

"Q.  22.  Did  God  leave  mankind  to  perish 
In  this  estate? 

"A.  No.  God,  out  of  his  mere  good  pleas- 
ure and  love,  did  provide  salvation  for  all 
mankind. 

"Q.  23.  How  did  God  provide  salvation  for 
mankind? 

"A.  By  giving  His  son,  who  became  man, 
and  so  was,  and  continues  to  be,  both  God 
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and  man  In  one  person,  to  be  a  propitiation 
for  the  sins  of  the  world." 

In  the  Larger  Catechism  of  the  Presbyte- 
rian Church  In  the  United  States  of  America 
the  following  appears  upon  the  same  sub- 
ject: 

"Q.  07.  What  Is  effectual  calling? 

"A.  Effectual  calling  is  the  work  of  God's 
almighty  power  and  grace,  whereby  (out  of 
His  free  and  especial  love  to  His  elect,  and 
from  nothing  In  them  moving  Him  there- 
unto) He  doth,  In  His  accepted  time  invite 
and  draw  them  to  Jesus  Christ,  by  His  word 
and  spirit,  savingly  enlightening  their  minds, 
renewing  and  powerfully  determining  their 
wills  so  as  they  (although  In  themselves 
dead  In  sin)  are  hereby  made  willing  and 
able,  freely  to  answer  His  call,  and  to  ac- 
cept and  embrace  the  grace  offered  and  con- 
veyed therein. 

"Q.  68.  Are  the  elect  only  effectually 
called? 

"A.  All  the  elect,  and  they  only  are  ef- 
fectually called;  although  others  may  be, 
and  often  are,  outwardly  called  by  the  min- 
istry of  the  word,  and  have  some  common 
operation  of  the  Spirit;  who,  for  their  will- 
ful neglect  and  contempt  of  the  grace  of- 
fered to  them,  being  Justly  left  In  their  un- 
belief, do  never  truly  come  to  Jesus  Christ." 

The  following  appears  In  the  Shorter  Cat- 
echism of  that  Church,  on  the  same  subject: 

"Q.  19.  What  Is  the  misery  of  that  estate 
wberelnto  man  fell? 

''A.  All  mankind,  by  their  fall,  lost  com- 
munion with  God,  are  under  his  wrath  and 
curse,  and  so  made  liable  to  all  the  miseries 
of  this  life,  to  death  Itself,  and  to  the  pains 
of  hell  below. 

"Q.  20.  Did  God  leave  all  mankind  to 
perish  In  the  estate  of  sin  and  misery? 

"A.  God,  having  out  of  his  mere  good 
pleasure,  from  all  eternity,  elected  some  to 
everlasting  life,  did  enter  Into  a  covenant  of 
grace  to  deliver  them  out  of  the  estate  of 
sin  and  misery,  and  to  bring  them  into  an 
estate  of  salvation  by  a  Redeemer. 

"Q.  21.  Who  is  the  Redeemer  of  God's 
elect? 

"A  The  only  Redeemer  of  God's  elect  is  the 
Lord  Jesus  Christ,  who,  being  the  eternal 
son  of  God  became  man  and  so  was,  and 
contlnueth  to  be  God  and  man,  In  two  dis- 
tinct natures  and  one  person  forever." 

On  the  subject  of  justification,  the  Cum- 
berland Presbyterian  Confession  of  Faith 
contains  the  following: 

"Justification. 

"48.  All  those  who  truly  repent  of  their 
sins,  and  in  faith  commit  themselves  to 
Christ,  God  freely  justifies,  not  by  Infusing 
righteousness  Into  them,  but  by  pardoning 
their  sins,  and  by  counting  and  accepting 
their  persons  as  righteous ;  not  for  anything 
wrought  In  them  or  done  by  them,  but  for 
Christ's  sake  alone;  not  by  Imputing  faith 
Itself,  or  any  other  evangelical  obedience,  to 


them  as  their  righteousness,  but  by  imputing 
the  obedience  and  satisfaction  of  Christ  unto 
them,  they  receiving  and  resting  on  Him  and 
His  righteousness  by  faith. 

"49.  Justification  la  purely  of  God's  free 
grace,  and  Is  a  full  pardon  for  all  sins,  and 
exemption  from  all  their  penal  consequences ; 
but  It  Imparts  no  moral  qualities  or  merits 
to  the  believer,  being  strictly  a  legal  trans- 
action. Though  of  free  grace  alone,  It  Is 
conditioned  upon  faith,  and  is  assured  to  none 
but  penitent  and  true  believers,  who,  being 
justified,  have  peace  with  God  through  our 
Lord  Jesus  Christ." 

Upon  the  subject  of  sanctlflcatlon,  the  Cum- 
berland Presbyterian  Confession  of  Faith  has 
the  following: 

"37.  When  the  sinner  is  born  of  God,  He 
loves  Him  supremely,  and  steadfastly  pur- 
poses to  do  His  will ;  yet,  because  of  remain- 
ing corruption,  and  of  his  imperfect  knowl- 
edge of  moral  and  spiritual  things,  he  often 
wills  what  in  Itself  Is  sinful.  This  imperfect 
knowledge  and  corruption  remain,  In  greater 
or  less  force  during  the  present  life;  hence 
the  conflict  between  the  flesh  and  the  spirit" 

In  addition  to  what  has  been  taken  on  this 
subject  from  the  Westminster  Confession 
of  Faith,  which  is  used  by  the  Presbyterian 
Church  in  the  United  States  of  America, 
we  copy  the  following  from  the  Larger  Cate- 
chism used  by  that  church,  viz.: 

"Q.  75.  What  is  sanctlflcatlon? 

"A.  Sanctlflcatlon  is  a  work  of  God's  grace, 
whereby  they  whom  God  hath  before  the 
foundation  of  the  world  chosen  to  be  holy, 
are  in  time,  through  the  powerful  operation 
of  His  spirit,  applying  the  death  and  resur- 
rection of  Christ  unto  them,  renewed  in  their 
whole  man  after  the  Image  of  God." 

Upon  the  subject  of  saving  faith,  the  Cum- 
berland Presbyterian  Confession  of  Faith  has 
the  following: 

"45.  Saving  faith,  including  assent  to  the 
truth  of  God's  holy  word,  Is  the  act  of  re- 
ceiving and  resting  upon  Christ  alone  for 
salvation,  and  is  accompanied  by  contrition 
for  sin,  and  a  full  purpose  of  heart  to  turn 
from  It  and  live  unto  God." 

Upon  the  subject  of  preservation  of  be- 
lievers, which  is  equivalent  to  the  persever- 
ance of  the  saints  in  the  Westminster  Con- 
fession of  Faith,  we  have,  in  the  Cumber- 
land Confession,  the  following: 

"Preservation  of  Believers. 

"60.  Those  whom  God  hath  justified,  he 
will  also  glorify;  consequently,  the  truly 
regenerated  soul  will  not  totally  fall  away 
from  a  state  of  grace,  but  will  be  preserved 
to  everlasting  life. 

"61.  The  preservation  of  believers  depends 
on  the  unchangeable  love  and  power  of 
God,  the  merits,  advocacy  and  Intercession 
of  Jesus  Christ,  the  abiding  of  the  Holy  Spirit 
and  seed  of  God  within  them,  and  the  nature 
of  the  Covenant  of  Grace.  Nevertheless,  true 
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believers,  through  the  temptations  of  Satan, 
the  world,  and  the  flesh,  and  the  neglect  of 
the  means  of  grace,  may  fall  into  sin,  incur 
God's  displeasure,  and  grieve  the  Holy  Spirit, 
and  thus  be  deprived  of  some  measure  of 
their  graces  and  comforts,  and  have  their 
consciences  wounded;  but  the  Christian  will 
never  rest  satisfied  therein." 

In  the  first  "Concurrent  Declaration,"  the 
Brief  Statement  of  the  Reformed  Faith 
adopted  in  1902  by  the  General  Assembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America  is  especially  referred  to,  but  as  it 
is  explained  in  the  record  that  this  Brief 
Statement  of  the  Reformed  Faith  is  not  a 
part  of  the  Confession  of  Faith,  and  may  be 
changed  by  any  General  Assembly,  it  need 
not  be  further  noticed.  We  now  reproduce 
at  this  point  the  First  Concurrent  Declara- 
tion which  accompanied  the  "Plan  of  Re- 
union and  Union"  of  the  two  churches,  and 
which  was  often  referred  to  in  the  proceed- 
ings for  union. 

The  concurrent  declarations  are  preceded 
by  the  following  Introductory  matter: 

"As  there  are  matters  pertaining  to  the  in- 
terests of  the  Church,  which  will  manifestly- 
require  adjustment  when  the  reunion  shall 
have  been  accomplished,  and  concerning 
which  it  Is  highly  desirable  there  shall  be  a 
previous  good  understanding,  the  two  Assem- 
blies agree  to  adopt  the  following  concurrent 
declarations  as  in  their  Judgment  proper 
and  equitable  arrangements  and  agreements." 

Then  follows  the  First  Concurrent  Declara- 
tion, to  wit: 

"1.  In  adopting  the  Confession  of  Faith 
of  the  Presbyterian  Church  in  the  United 
States  of  America,  as  revised  in  1903,  as 
the  Basis  of  Union,  it  is  mutually  recog- 
nized that  such  agreement  now  exists  be- 
tween the  system  of  doctrine  contained  in 
the  Confessions  of  Faith  of  the  two  church- 
es as  to  warrant  this  union — a  union  alike 
honoring  to  both.  Mutual  acknowledgment 
also  is  made  of  the  teaching  and  defense 
of  the  evangelical  doctrine  held  in  common 
by  these  churches,  and  of  the  Divine  favor 
and  blessing  that  have  made  this  common 
faith  and  service  effectual. 

"It  Is  also  recognized  that  liberty  of  be- 
lief exists  by  virtue  of  the  provisions  of  the 
Declaratory  Statement,  which  is  part  of  the 
Confession  of  Faith  of  the  Presbyterian 
Church  in  the  United  States  of  America, 
and  which  states  that  'the  ordination  vow 
of  ministers,  ruling  elders  and  deacons,  as 
set  forth  in  the  Form  of  Government,  re- 
quires the  reception  and  adoption  of  the 
Confession  of  Faith,  only  as  containing 
the  system  of  doctrine  taught  In  the  Holy 
Scriptures.'  This  liberty  is  specifically  se- 
cured by  the  Declaratory  Statement,  as  to 
chapter  3  and  chapter  10,  section  8,  of  the 
Confession  of  Faltb.  It  Is  recognized  also 
that  the  doctrinal  deliverance  contained  In 
the  Brief  Statement  of  the  Reformed  Faith 
adopted  in  1902  by  the  General  Assembly 


of  the  Presbyterian  Church  In  the  United 
States  of  America,  for  a  better  understand- 
ing of  our  doctrinal  beliefs,'  reveals  a  doc- 
trinal agreement  favorable  to  reunion." 

This  Concurrent  Declaration,  having  been 
adopted  by  the  General  Assembly  of  each 
of  the  two  organizations,  shows  the  points 
upon  which  the  minds  of  the  two  Assemblies 
met  in  respect  of  the  doctrinal  effect  of  the 
affirmative  vote  of  the  presbyteries  of  each 
body  in  response  to  the  question  propounded 
to  them  under  the  second  subdivision  of  the 
Plan  and  Basis  of  Union,  to  the  purport 
that  the  union  should  be  effected  "on  the 
doctrinal  basis  of  the  Confession  of  Faith  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  as  revised  In  1903,  and  of  its 
other  doctrinal  and  ecclesiastical  standards," 
and  that  the  Scriptures  of  the  Old  and  New 
Testaments  were  acknowledged  as  the  In- 
spired word  of  God,  the  only  Infallible  rule 
of  faith  and  practice.  The  points  of  agree- 
ment as  stated  In  the  Concurrent  Declaration 
were  first  "that  such  agreement  now  exists 
between  the  system  of  doctrine  contained  in 
the  Confessions  of  Faith  as  to  warrant  this 
union";  secondly,  "that  liberty  of  belief  ex- 
ists by  virtue  of  the  provisions  of  the  Dec- 
laratory Statement,  which  •  •  •  requires 
the  reception  and  adoption  of  the  Confession 
of  Faltb,  only  as  containing  the  system  of 
doctrine  taught  in  the  Holy  Scriptures" ;  that 
"this  liberty  Is  specifically  secured  by  the 
Declaratory  Statement,  as  to  chapter  3  and 
chapter  10,  section  8,  of  the  Confession  of 
Faith." 

The  nature  of  this  "liberty  of  belief"  i» 
more  specifically  indicated  In  the  Moffat  Res- 
olution which  was  at  the  same  meeting  adopt- 
ed by  both  Assemblies,  viz.:  "That  ministers, 
ruling  elders,  and  deacons,  in  expressing  ap- 
proval of  the  Westminster  Confession  *  of 
Faith,  as  revised  In  1903,  are  required  to  as- 
sent only  to  the  system  of  doctrine  contained 
therein,  and  not  to  every  particular  state- 
ment in  It ;  and  inasmuch  as  the  two  Assem- 
blies meeting  in  1904  did  declare  that  there 
was  then  a  sufficient  agreement  between  the 
systems  of  doctrine  contained  In  the  Confes- 
sions of  the  two  churches  to  warrant  the 
union  of  the  churches,  therefore  the  change 
of  doctrinal  standards  resulting  from  the 
union  Involves  no  change  of  belief  on  the 
part  of  any  who  are  ministers,  ruling  elders 
or  deacons  in  the  Cumberland  Presbyterian 
Church.  Further,  this  Assembly  specifically 
declares  that,  since  the  revision  of  1903,  by 
which  the  Confession  of  Faith  was  amended 
by  change  of  its  text,  and  by  a  Declaratory 
Statement,  and  by  additions,  It  Is  no  longer 
allowable  to  interpret  our  system  of  doc- 
trines In  any  fatalistic  sense;  nor  are  we 
willing  to  admit  that  such  fatalistic  interpre- 
tation was  ever  warranted,  whatever  misap- 
prehension may  have  existed  In  the  mind  of 
any  person." 

It  Is  perceived  that  the  Assemblies  do 
not  declare  that  the  two  Confessions  of 
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Faith,  since  tbe  revision  of  one  of  them,  are 
equivalent  In  doctrine  on  the  disputed  points, 
or  are  in  substantial  accord,  but  only  "such 
an  agreement"  exists  between  them  as  to 
warrant  a  union,  or,  as  It  Is  otherwise  phras- 
ed by  them,  "a  sufficient  agreement"  to  war- 
rant the  union.  This  carefully  prepared  form 
of  statement,  and  the  absence  of  a  statement 
of  full  and  substantial  accord,  Indicates  a 
consciousness  of  an  existing  substantial  dif- 
ference which  was  to  be  bridged  by  the  "lib- 
erty of  belief."  This  same  consciousness  Is 
Indicated  by  the  Introduction  to  the  Concur- 
rent Declarations,  and  also  by  the  fact  that 
there  was  any  concurrent  declaration  at  all 
upon  the  subject  If  the  uDlon  was  to  be- 
come effective  on  the  basis  of  tbe  Confession 
of  Faith  and  other  standards  of  the  Presby- 
terian Church  In  the  United  States  of  Ameri- 
ca, no  more  was  needed  to  be  said.  These 
standards  spoke  for  themselves. 

We  should  here  note  with  more  particular- 
ity the  significance  of  the  expression  "such 
agreement  *  *  *  as  to  warrant  this  un- 
ion," and  "a  sufficient  agreement  *  *  *  to 
warrant  tbe  union,"  appearing  In  the  Moffat 
Resolution. 

If  there  had  been  an  explicit  declaration 
on  tbe  part  of  the  two  Assemblies,  that  the 
two  systems  of  doctrine  were  in  full  accord, 
or  In  substance  the  same,  and  if  It  had  been 
a  matter  about  which  a  fair  difference  of 
opinion  might  exist,  we  should  feel  bound  to 
give  such  declaration  very  great  weight  on 
the  ground  that  the  persons  composing  such 
Assemblies  are  far  more  familiar  with  theo- 
logical questions  than  the  members  of  a  civil 
court  can  be.  But,  when  the  General  As- 
sembly declares,  not  that  such  and  such  Is 
tbe  true  doctrine  of  the  church,  but  that  there 
is  simply  "a  sufficient  agreement"  between 
Its  system  and  that  of  another  organization 
to  warrant  a  union  between  the  two,  it  Is  not 
engaged  in  making  a  statement  of  doctrine, 
but  merely  that  a  certain  negotiation  Is  feasi- 
ble. It  is  only  expressing  Its  opinion  as  to 
tbe  propriety  of  a  union.  And  this  involves 
two  considerations:  Firstly,  whether,  from  an 
ecclesiastical  standpoint,  the  union  should  be 
made,  which  was  a  matter  for  the  presby- 
teries ;  secondly,  whether  It  would  carry  the 
property  of  the  church  with  It,  a  matter  for 
the  decision  of  the  civil  court.  So,  from  ev- 
ery standpoint,  the  first  Declaratory  State- 
ment was  wholly  Ineffective. 

We  are  then  compelled  to  determine  for 
ourselves,  whether  the  two  systems  of  doc- 
trine are  substantially  the  same.  We  must 
determine  this  question  in  the  affirmative, 
before  we  can  be  justified  In  holding  that  the 
property  formerly  belonging  to  the  Cumber- 
land Presbyterian  Church  now  belongs  to  the 
Presbyterian  Church  in  the  United  States  of 
America.  This  Is  true  because  the  deed  to 
the  property  In  question  in  the  present  case 
was  made  to  trustees  for  the  benefit  of  a 
Cumberland  Presbyterian  Congregation,  and 
cannot,  without  breach  of  the  contract,  be 
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diverted  to  the  maintenance  of  a  different 
faith,  unless  the  Cumberland  Presbyterian 
faith  has  been  changed  Into  tbe  new  form, 
by  competent  ecclesiastical  authority — a  mat- 
ter which  we  shall  consider  further  on. 

We  think  It  is  quite  apparent  from  the 
record  of  the  proceedings  for  union  that  the 
Presbyterian  Church  In  tbe  United  States  of 
America  adheres  to  every  line  of  tbe  West- 
minster Confession,  and  regards  the  De- 
claratory Statement  not  as  an  amendment 
or  change  of  the  Confession,  but  only  an  ex- 
planation of  it,  for  tbe  purpose  of  disavow- 
ing Inferences  drawn  from  certain  state- 
ments in  the  Confession  of  Faith,  and  to  give 
legal  standing  to  Interpretations  of  chapter 
8  and  of  chapter  10,  §  8,  which  previously 
had  seemed  to  have  merely  the  force  of  pri- 
vate opinion,  and  also  to  set  forth  clearly 
some  aspects  of  revealed  truth  which  ap- 
peared to  call  for  more  explicit  statement. 
Tbe  General  Assembly  of  that  church  ex- 
plicitly declared,  by  resolution,  that  these 
things  had  been  made  clear  to  the  commit- 
tee of  the  Cumberland  Presbyterian  Church, 
and  also  "that  the  revision  of  the  Confession 
of  Faith  had  effected  no  material  change  in 
the  doctrinal  attitude"  of  that  church.  Again, 
In  another  resolution  during  the  same  sitting, 
it  declared  "that  the  revision  of  the  Confes- 
sion of  Faith  in  1908  has  not  impaired  the 
integrity  of  the  system  of  doctrine  contain- 
ed in  the  Confession  and  taught  In  Holy 
Scripture,  but  was  designed  to  remove  mis- 
apprehension as  to  the  proper  interpretation 
thereof."  Again,  in  1907,  that  church,  In  an- 
swer to  a  letter  from  the  Assembly  at  Dick- 
son, Tenn.,  denied  that  it  had  abandoned  tbe 
Westminster  Confession  of  Faith.  It  Is  ap- 
parent from  tbe  minutes  of  tbe  Cumberland 
Presbyterian  Assembly  that  It  looked  upon 
the  revision  as  an  amendment,  and  relied 
strongly  upon  the  first  Concurrent  Declara- 
tion, and  upon  the  "Brief  Statement  of  the 
Reformed  Faith,"  which  Is  not  a  part  of  the 
Presbyterian  Confession  at  all,  as  clearly  un- 
derstood upon  both  sides. 

We  are  of  opinion  that  tbe  effect  of  the 
Declaratory  Statement  Is  correctly  set  forth 
in  an  article  written  by  Rev.  Benjamin  B. 
Warfield,  D.  D.,  LL.  D..  of  Princeton  Theo- 
logical Seminary,  a  distinguished  minister 
and  theologian  of  the  Presbyterian  Church 
in  the  United  States  of  America.  This  ar- 
ticle was  printed  In  tbe  Union  Seminary 
Magazine,  Richmond,  Va.,  vol.  16,  No.  1,  and 
was  entitled,  "The  Confession  of  Faith  as  Re- 
vised In  1903." 

He  says  In  this  article : 

"The  Declaratory  Statement  Is  not  a  "revi- 
sion' of  the  text  of  the  Confession,  nor  an 
'addition'  to  the  text  of  the  Confession.  It  is 
only  an  'explanation'  of  the  text  of  the  Con- 
fession. The  text  Itself  It  leaves  Intact; 
and  it  not  only  leaves  the  text  Intact,  It  re- 
affirms that  text  What  it  sets  Itself  to  do, 
in  fact,  Is  to  protect  this  text  from  false  In- 
ferences and  to  strengthen  It  by  explication. 
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"'While  the  ordination  vow  of  ministers, 
ruling  elders  and  deacons,  as  set  forth  In  the 
Form  of  Government,  requires  the  reception 
and  adoption  of  the  Confession  of  Faith  on- 
ly as  containing  the  system  of  doctrine 
taught  In  the  Holy  Scriptures,  nevertheless, 
seeing  that  the  desire  has  been  formally  ex- 
pressed for  a  disavowal  by  the  Church  of 
certain  Inferences  drawn  from  statements  in 
the  Confession  of  Faith,  and  also  for  a  dec- 
laration of  certain  aspects  of  revealed  truth 
which  appear  at  the  present  time  to  call  for 
more  explicit  statement,  therefore  the  Pres- 
byterian Church  in  the  United  States  of 
America  does  authoritatively  declare  as  fol- 
lows.' 

"It  will  be  observed  that  the  preamble  con- 
fines the  Declaratory  Statement  to  two 
things:  (1)  'A  disavowal  of  certain  infer- 
ences drawn  from  statements  In  the  Confes- 
sion of  Faith,'  and  (2)  'a  declaration  of  cer- 
tain aspects  of  revealed  truth  which  appear 
at  the  present  time  to  call  for  more  explicit 
statement'  All  the  Declaratory  Statement 
does  Is  ranged  under  these  two  categories. 
Now,  the  disavowal  specifically  of  'certain 
inferences  drawn  from  statements  in  the 
Confession'  imports  the  retention  of  these 
statements.  It  is  not  the  'statements'  that 
are  disavowed,  but  'certain  Inferences  drawn 
from  them.'  The  disavowal  of  Inferences  Is 
a  protective  measure  designed  to  defend  the 
statements  themselves ;  and  to  defend  state- 
ments Is  the  precise  contrary  of  disavowal 
of  them.  The  'statements'  In  the  Confession 
of  Faith,  with  which  this  Declaratory  State- 
ment deals,  are,  therefore,  so  far  from  be- 
ing repudiated,  that  they  are  reaffirmed  by  It. 
Again,  to  speak  of  making  a  'more  explicit 
statement'  of  'certain  aspects  of  revealed 
truth'  Is  to  say  that  what  already  stands 
stated  Is  'truth,'  and  specifically  'revealed 
truth';  and  to  imply  that  even  the  aspects 
of  this  revealed  truth  which  It  Is  now  pro- 
posed to  emphasize  are  already  present  In  the 
existing  statements,  implicitly  at  least,  if 
only  somewhat  less  explicitly  than  it  now 
seems  desirable  to  state  them.  The  fuller 
explication  of  certain  aspects  of  statements 
is  the  very  opposite  of  disavowal  of  these 
statements;  It  is,  again,  their  reaffirmation. 

"It  is  perfectly  clear,  therefore,  that  the 
Declaratory  Statement  Is  as  far  as  possible 
from  antagonizing  the  passages  of  the  Con- 
fession with  which  it  deals.  It  does  not  even 
propose  to  state  truths  not  already  discover- 
able, In  one  way  or  another,  In  those  pas- 
sages, much  less  to  state  truths  in  any  way 
contradictory  to,  or  inconsistent  with,  any- 
thing found  in  those  passages.  What  it  pro- 
poses is  summed  up  absolutely  In  these  two 
things:  To  protect  more  carefully  the  con- 
fessional statements  against  'certain  infer- 


are  specifically  the  third  chapter,  'Of  God's 
Eternal  Decree,'  and  the  third  section  of  the 
tenth  chapter,  which  sets  forth  the  method 
of  the  salvation  of  infants,  dying  such.  The 
Declaratory  Statement,  therefore,  reaffirms 
the  confessional  doctrines  of  the  decree  of 
God,  and  of  the  method  of  the  salvation  of  in- 
fants, dying  such ;  and  undertakes  to  guard 
these  doctrines  from  false  Inferences,  af- 
firmed to  be  sometimes  drawn  from  them, 
and  to  explicate  them  in  some  of  their  as- 
pects supposed  to  be  less  fully  stated  In  the 
Confession  than  seems  now  desirable.  Let 
us  see  how  it  does  these  things. 

"The  Declaration  as  to  the  decree  of  God: 
The  first  section  of  the  Declaratory  State- 
ment has  reference  to  the  third  chapter  of 
the  Confession,  and  to  the  doctrine  of  God's 
Eternal  Decree  therein  taught  Its  end,  ac- 
cording to  the  preamble,  is  to  guard  this 
doctrine  from  certain  false  Inferences,  some- 
times drawn  from  it  as  stated  in  the  Con- 
fession, and  to  explicate  it  more  fully  than 
Is  done  In  the  Confession  in  certain  of  its 
aspects.  It  runs  as  follows: 

"'The  Presbyterian  Church  In  the  United 
States  of  America  does  authoritatively  de- 
clare as  follows: 

"  'First.  With  reference  to  chapter  8  of  the 
Confession  of  Faith,  that  concerning  those 
who  are  saved  In  Christ  the  doctrine  of 
God's  Eternal  Decree  is  held  in  harmony  with 
the  doctrine  of  bis  love  to  all  mankind;  his 
gift  of  his  Son  to  be  the  propitiation  for  the 
sins  of  the  whole  world,  and  his  readiness  to 
bestow  his  saving  grave  on  all  who  seek  it. 
That  concerning  those  who  perish,  the  doc- 
trine of  God's  Eternal  Decree  is  held  In  har- 
mony with  the  doctrine  that  God  desires  not 
the  death  of  any  sinner,  but  has  provided  In 
Christ,  a  salvation  sufficient  for  all,  adapted 
to  all,  and  freely  offered  in  the  Gospel  to  all : 
that  men  are  fully  responsible  for  their  treat- 
ment of  God's  gracious  offer;  that  his  Decree 
hinders  no  man  from  accepting  that  offer; 
and  that  no  man  is  condemned  except  on  the 
ground  of  his  sins.' 

"We  observe  that  this  Declaration  be- 
gins by  very  strongly  emphasizing  the  reaf- 
firmation of  the  doctrine  of  the  Decree, 
which  is  already  Implied  In  the  preamble. 
'With  reference  to  chapter  3  of  the  Confes- 
sion of  Faith,'  it  declares  that  the  doctrine 
of  God's  Eternal  Decree'  therein  taught — 
both  'concerning  those  who  are  saved  in 
Christ'  and  'concerning  those  who  perish' — 
'Is  held.'  This  doctrine  it  declares,  we  ob- 
serve, 'is  held.'  It  is  not  repudiated;  it  la 
not  modified;  It  is  not  qualified;  it  is  not 
in  any  way  weakened  or  diluted ;  it  simply 
'Is  held.'  Reaffirmation  could  not  be  more 
explicit 

"The  purpose  of  the  Declaration  Is  not  cx- 


enumerated,  are  held,  too;  and  the  purpose 
of  this  Declaration  la  to  assert  the  harmony 
of  this  one  doctrine  that  is  'held'  with  these 
other  doctrines  that  are  held  along  with  it 
The  assertion  is  not,  be  it  observed,  that 
these  doctrines,  here  enumerated,  are  held 
In  despite  of  the  doctrine  of  the  Decree  as 
set  forth  in  the  third  chapter  of  the  Confes- 
sion, as  some  seem  strangely  to  suppose.  It 
Is  not  even  that  the  doctrine  of  the  Decree 
as  set  forth  in  the  third  chapter  of  the  Con- 
fession is  held  in  despite  of  these  other 
doctrines  here  enumerated,  which  are  never- 
theless recognized  as  also  true.  Much  less  is 
It  that  the  doctrine  of  the  Decree  as  set 
forth  in  the  third  chapter  of  the  Confession 
is  held  so  far  only  as  It  is  *  *  •  in  har- 
mony with  these  other  doctrines  now  enu- 
merated. *  *  *  The  assertion  is  not  that 
the  doctrine  of  the  Decree  as  set  forth  in.  the 
third  chapter  is  out  of  harmony  with  the 
doctrines  here  enumerated,  and  therefore 
cannot  be  held,  at  least  in  its  Integrity,  along 
with  them,  but  must  be  modified  to  make 
room  for  them,  if  not  wholly  set  aside  that 
they  may  be  held  In  its  stead.  On  the  con- 
trary, the  explicit  assertion  Is  that  the  doc- 
trine of  the  Decree,  as  set  forth  in  the  third 
chapter  of  the  Confession  of  Faith,  both  can 
be,  and  actually  is  'held'  by  the  signatories 
of  the  Confession,  In  harmony  with  these 
other  doctrines,  and  therefore  needs  no  mod- 
ification in  order  to  make  room  for  them.  In 
one  word,  what  we  have  here  Is  the  most 
emphatic  assertion  possible  of  the  harmony 
of  the  doctrine  of  the  Decree  as  set  forth  in 
the  third  chapter  of  the  Confession  of  Faith 
with  the  doctrines  here  enumerated.  The 
edge  of  the  implied  polemic  is  directed  not 
against  the  third  chapter  of  the  Confession, 
or  the  doctrine  there  stated,  but  against  all 
and  every  one  who  suppose  that  the  doc- 
trine of  God's  Eternal  Decree  there  stated 
Is  not,  and  cannot  be,  held  in  harmony  with 
the  doctrines  here  enumerated;  or  needs  any 
modification  whatever  in  order  that  the  doc- 
trines here  enumerated  may  be  held,  or  may 
come  to  their  rights. 

"Now,  what  are  the  doctrines  of  which  it 
is  here  declared  that  they  are  in  harmony 
with  the  doctrine  of  the  Decree  as  set  forth 
in  the  third  chapter  of  the  Confession,  and 
may  usefully  be  published  now  to  refute  false 
inferences  drawn  from  that  doctrine,  or  to 
bring  out  more  clearly  some  of  its  implica- 
tions? They  are  enumerated  in  two  sets. 
The  one  set  is  to  protect  from  false  Infer- 
ences, and  to  bring  out  the  implications  of 
the  doctrine  of  the  Decree  in  its  relation  to 
the  saved;  the  other  in  its  relation  to  the 
lost.  In  the  first  Instance  the  following 
propositions  are  enumerated:  (1)  That  God 
krvea  all  mankind;  (2)  that  he  has  given 
his  Son  to  be  a  propitiation  for  the  sins  of 


that  he  has  provided  In  Christ  a  salvation 
sufficient  for  all,  adapted  to  all,  and  freely 
offered  In  the  Gospel  to  all;  (6)  that  men 
are  fully  responsible  for  tbelr  treatment  of 
God's  gracious  offer;  (7)  that  his  Decree 
hinders  no  man  from  accepting  that  offer; 
(8)  that  no  man  is  condemned  except  on  the 
ground  of  his  sin. 

"Here  are  eight  doctrinal  propositions,  all 
of  which  are  declared  to  be  in  harmony  with 
the  doctrine  of  the  Decree  as  set  forth  in 
the  third  chapter  of  the  Confession,  and  to 
be  held  by  the  signatories  of  the  Confession 
in  conjunction  with  that  doctrine;  enumer- 
ated here  either  to  repudiate  false  Inferences 
drawn  from  that  doctrine  as  set  forth  in 
the  Confession  or  to  explicate  more  fully 
aspects  of  truth  less  fully  brought  to  ex- 
pression in  the  confessional  statement  than 
may  be  now  thought  desirable.  Obviously 
there  is  a  polemic  edge  to  the  enumera- 
tion. Against  whom  is  it  turned?  Of  course, 
against  those  who  deny  that  the  doctrines 
here  enumerated  are  .harmonious  with  the 
doctrines  of  the  Decree  as  set  forth  in  the 
third  chapter  of  the  Confession.  And  that 
is  to  say,  against  Armlnian  objectors  to  the 
doctrine  of  the  Decree  as  set  forth  in  the 
third  chapter  of  the  Confession,  the  very 
essence  of  whose  objections  to  that  doctrine 
has  ever  been  that  it  is  Inconsistent  with  the 
doctrinal  propositions  here  enumerated,  and 
is  not,  and  cannot  be  held,  in  harmony  with 
them.  The  first  section  of  the  Declaratory 
Statement  appears,  then,  to  be  nothing  other 
than  a  sharp  repudiation  of  the  ordinary 
Armlnian  assault  on  the  doctrine  of  the 
Decree,  as  set  forth  in  the  third  chapter  of 
the  Confession,  and  puts  in  a  brief,  assertory 
form  the  common  Calvinlstic  response  to 
this  assault" 

So  far  as  the  doctrines  embraced  in  the 
new  chapters  34  and  35  bear  upon  those 
enunciated  in  the  Declaratory  Statement 
they  do  not  materially  differ,  and  call  for 
nothing  additional  to  what  has  been  said 
upon  that  subject 

It  results  therefore  that  those  who  went 
into  the  union  with  the  Presbyterian  Church 
in  the  United  States  of  America  adopted  all 
of  the  old  statements  of  the  Westminster 
Confession  of  Faith  as  well  as  the  new. 

Can  the  simple  statements  which  we  have 
copied  from  the  Cumberland  Presbyterian 
Confession  of  Faitb  be  held  a  full  equivalent 
of  the  vast  and  Imposing  theological  struc- 
ture contained  in  the  Westminster  Confes- 
sion of  Faith?  The  most  that  can  be  said 
In  the  way  of  harmonizing  the  two  systems 
is  that  the  Presbyterians  seem  to  claim  that 
their  system  presents  two  aspects  of  a  single 
truth,  of  which  the  Cumberland  Presbyte- 
rian system  presents  only  one.  It  seems  to 
be  agreed,  as  we  understand  the  excerpts 
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made  from  the  minutes  of  the  two  organiza- 
tions, that  the  Cumberland  Presbyterian 
statement  of  the  theological  troth,  In  the 
particular  aspect  of  that  troth,  presented  in 
the  standards  of  that  church,  is  correct  as 
far  as  It  goes.  Hence  it  Is  said,  In  the  Moffat 
Resolution,  that  no  minister,  elder,  or  dea- 
con, formerly  belonging  to  the  Cumberland 
Presbyterian  Church  need  change  his  belief. 
There  still  remains,  however,  that  other  as- 
pect of  the  truth,  which  is  set  forth  in  the 
Westminster  Confession  of  Faith,  as  it  stood 
prior  to  the  revision.  The  union  is  made 
upon  the  Westminster  Confession  as  revised; 
that  Is,  as  containing  an  expression  of  both 
aspects  of  the  truth. 

Right  here,  however,  it  Is  said  there  Is  a 
"liberty  of  belief"  vouchsafed  in  the  First 
Concurrent  Declaration  and  in  the  Moffat 
Resolution. 

In  another  resolution,  however,  it  is  said 
that  there  is  to  be  permitted  to  the  minis- 
ters, elders,  and  deacons,  received  through 
union  with  the  Cumberland  Presbyterian 
Church  no  greater  "liberty  of  belter'  than  is 
permitted  to  the  ministers,  elders,  and  dea- 
cons, of  the  Presbyterian  Church  in  the 
United  States  of  America.  What  that  "lib- 
erty of  belief  is  it  is  impossible  to  learn 
from  this  record,  except  from  the  Declarato- 
ry Statement,  and  the  First  Concurrent  Dec- 
laration, wherein  It  is  stated  that  "the  or- 
dination vow  of  ministers,  ruling  elders,  and 
deacons,  as  set  forth  In  the  Form  of  Govern- 
ment, requires  the  reception  and  adoption  of 
the  Confession  of  Faith,  only  as  containing 
the  system  of  doctrine  taught  In  the  Holy 
Scriptures";  and  from  the  Moffat  Resolution 
wherein  it  is  said  "that  ministers,  ruling  eld- 
ers and  deacons,  in  expressing  approval  of 
the  Westminster  Confession  of  Faith,  are 
required  to  assent  only  to  the  system  of 
doctrine  contained  therein,  and  not  to  every 
particular  statement  In  It"  How  far  this 
goes  it  is  Impossible  to  say.  May  the  offi- 
cers referred  to  select  out  of  the  body  of 
doctrines  embraced  In  the  Confession  as  re- 
vised such  statements  of  doctrine,  or  such 
doctrines  as  they  can  give  assent  to  and  re- 
ject all  the  rest?  If  so,  there  can  be  no  uni- 
formity of  teaching.  In  one  church  or  con- 
gregation one  doctrine  will  be  taught,  and 
in  another  congregation  a  different  doctrine. 
This  is  chaos;  yet  is  It  not  the  logical  result 
of  the  Moffat  Resolution  that  the  officers  re- 
ferred to  are  required  to  "assent  only  to  the 
system  of  doctrine,  *  *  *  and  not  to  ev- 
ery particular  statement  in  It"?  Are  not 
the  statements  of  doctrine  composing  a  sys- 
tem of  doctrine  but  parts  of  the  system?  Is 
not  the  system  composed  of  these  parts — 
these  statements  of  doctrine?  If  the  minis- 
ters who  are  to  teach  the  people  are  permit- 
ted to  pick  and  choose  among  these  state- 
ments of  doctrine  such  as  they  are  willing  to 
teach,  and  reject  the  rest,  and  yet  remain  In 
good  standing,  what  guaranty  can  there  be 
of  religious  peace  in  the  congregations? 


Should  the  defendants  who  object  to  being 
placed  in  this  situation  be  compelled  to 
adopt  it  or  submit  to  it  on  pain  of  losing 
their  church  property  if  they  refuse?  Take 
either  view  of  the  situation.  If  It  be  the 
true  construction  of  the  proceedings  for  un- 
ion had  between  the  two  churches,  that 
Cumberland  Presbyterians  entering  Into  the 
union  must  adopt  the  whole  Confession  of 
Faith  of  the  Presbyterian  Church  In  the 
United  States  of  America,  as  revised  in  1903, 
which  we  have  found  necessarily  implies 
(leaving  out  of  view  the  liberty  of  belief 
above  referred  to)  an  adherence  to  all  state- 
ments of  Calvlnl8tic  doctrine  contained  in 
the  Confession  along  with  the  matter  added 
by  way  of  revlsal;  should  the  defendants  be 
compelled,  nnder  the  penalty  above  referred 
to,  to  surrender  the  plain  and  simple  state- 
ments of  their  Confession,  and  receive  in 
substitution  therefor  the  Westminster  Con- 
fession which  contains  far  more  than  they 
had  subscribed  to  in  their  own  Confession? 
Or  take  the  view  that  under  the  Moffat  Res- 
olution they  can  believe  as  much  as  they  list 
of  the  Westminster  Confession  revised,  and 
reject  the  residue,  ought  they  to  be  compel- 
led, on  pain  of  losing  their  property,  to  sur- 
render the  clear,  definite,  and  precise  state- 
ments of  their  own  Confession,  and  receive 
In  exchange  therefor  a  system  so  slack  that 
any  one  may  impeach  any  of  its  doctrines 
without  danger  of  incurring  a  charge  of 
heresy?  Certain  it  Is  that  a  house  of  wor- 
ship, devoted  by  the  deed  conveying  it  to 
trustees  for  the  use  of  a  congregation  of 
Cumberland  Presbyterians  would  not  be 
serving  that  purpose  if  devoted  to  uses  fall- 
ing nnder  either  aspect  of  the  question  above 
considered. 

Attention  is  called  to  the  fact  that  com- 
municants are  not  required  to  subscribe  to 
the  Confession  of  Faith,  but  only  to  make  an 
open  confession  of  their  faith  In  Jesus  ChrlsL 
This  is  true,  but  it  does  not  materially  change 
the  problem.  This  means  simply  that  the 
Church  does  not  make  belief  in  the  Confes- 
sion of  Faith  a  condition  of  salvation.  How- 
ever, after  persons  become  members  of  the 
Church,  then  it  is  the  duty  of  the  ministers 
to  teach  and  train  them.  The  same  service 
is  additionally  performed  for  the  children  in 
the  sabbath  school.  The  minister  in  teach- 
ing and  training  the  people  must,  from  time 
to  time,  expound  to  them  the  doctrines  of 
the  Church.  The  people  take  an  interest  In 
these  matters,  and  It  would  very  soon  trans- 
pire that  a  minister  not  orthodox,  not  only 
would  fall  to  be  called  to  any  charge  after 
the  discovery  of  his  unsoundness,  bnt  would 
be  proceeded  against  in  the  presbytery  and 
expelled.  The  fact  that  the  doctrines  of  the 
Westminster  Confession  are  taught  the  chil- 
dren Is  fully  shown  by  the  questions  and  an- 
swers which  we  have  taken  from  the  Larg- 
er Catechism  and  the  Shorter  Catechism  and 
copied  Into  a  former  part  of  this  opinion. 

The  next  question  to  be  considered  Is 
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whether  the  vote  of  the  presbyteries  In  1906, 
on  the  question,  embraced  within  the  plan 
of  union,  can  be  held  operative  as  an  amend- 
ment of  the  Confession  of  Faith,  under  the 
constitution  of  the  Cumberland  Presbyterian 
Church. 

The  matter  of  amendment  is  governed  by 
section  60  of  the  constitution  of  that  church. 
This  section  reads  as  follows: 

"Upon  the  recommendation  of  the  General 
Assembly,  at  a  stated  meeting,  by  a  two- 
thirds  vote  of  the  members  thereof  voting 
thereon,  the  Confession  of  Faith,  Catechism, 
Constitution,  and  Rules  of  Discipline  may  be 
amended  or  changed  when  a  majority  of  the 
presbyteries,  upon  the  same  being  transmit- 
ted for  their  action,  shall  approve  thereof. 
The  other  part  of  the  government — that  Is  to 
say,  the  General  Regulations,  the  Directory 
for  Worship,  and  the  Rules  of  Order— may 
be  amended  or  changed  at  any  meeting  of  the 
General  Assembly  by  a  vote  of  two-thirds  of 
the  entire  number  of  commissioners  enrolled 
at  that  meeting,  provided  such  amendment 
or  change  shall  not  conflict  In  letter  or  spirit, 
with  the  Confession  of  Faith,  Catechism,  or 
Constitution." 

An  instructive  example  of  what  is  meant 
by  this  section  Is  shown  by  the  course  pur- 
sued when  the  amended  Confession  of  Faith 
was  adopted  .In  1883.  It  appears  from  a 
statement  of  the  matter  contained  in  the 
preface  thereto,  that  the  General  Assembly, 
in  committee  of  the  whole,  considered  with 
great  patience  and  care  every  item  in  the  en- 
tire book,  taking  a  vote  on  each  one  sepa- 
rately, and  at  the  close  of  each  chapter,  tak- 
ing a  vote  upon  It  as  a  whole,  and  In  this 
way  the  entire  book  was  gone  through  with. 
Such  we  think  was  the  true  course.  It  is 
said  in  the  section  that  the  General  Assem- 
bly shall  recommend  amendments  to  the  pres- 
byteries for  their  vote  thereon,  or  which 
comes  to  the  same  thing,  that  upon  the  rec- 
ommendation of  the  General  Assembly,  by  a 
two-thirds  vote,  the  Confession  of  Faith  may 
be  amended  or  changed  when  a  majority  of 
the  presbyteries,  upon  the  same  being  trans- 
mitted for  their  action,  shall  approve  thereof. 

Now,  In  the  present  case,  what  was  done 
by  the  General  Assembly  of  1904  was  that 
the  Basis  of  Union  was  recommended  to  the 
presbyteries  for  their  approval  or  disapprov- 
al. This  Basis  of  Union  did  not  contemplate 
any  action  upon  the  Confession  of  Faith  of 
the  Cumberland  Presbyterian  Church  at  all ; 
but,  Ignoring  that  paper,  submitted  to  the 
presbyteries  the  question  whether  they  would 
sanction  a  union  on  the  basis  of  the  Confes- 
sion of  Faith  of  the  Presbyterian  Church  In 
the  United  States  of  America.  The  question 
was  not  whether  the  Cumberland  Presby- 
terian Church  would  amend  its  own  Confes- 
sion of  Faith,  or  change  It,  into  a  form  deem- 
ed more  suitable  for  its  guidance  in  Its  con- 
tinued and  subsequent  life,  but  whether  the 
Cumberland  Presbyterian  Church  should 
unite  with  another  organization  on  the  basis 


of  the  Confession  of  Faith  of  that  organiza- 
tion. 

In  order  to  comply  with  the  provisions  of 
section  60,  if  it  was  desired  to  amend  the 
Confession  of  Faith  of  the  Cumberland  Pres- 
byterian Church  so  as  to  make  It  conform 
to  the  Confession  of  Faith  of  the  Presbyteri- 
an Church  in  the  United  States  of  America, 
the  provisions  of  the  latter  Confession  of 
Faith  should  have  been  imported  into  the 
Cumberland  Presbyterian  Confession  of 
Faith,  by  a  two-thirds  vote  of  the  General 
Assembly  and  a  subsequent  ratification  by  a 
majority  of  the  presbyteries.  If  by  such  vote 
the  Confession  of  Faith  of  the  Cumberland 
Presbyterian  Church  had  been  amended  and 
changed,  all  of  the  officers  and  members  of 
that  church  would  have  been  bound  thereby. 
But  it  Is  said  that  this  was  an  unnecessary 
preliminary,  that  the  vote  taken  should  be 
treated  as  equivalent  to  an  amendment  This 
Is  a  mistaken  view.  As  previously  pointed 
out  the  constitution  and  standards  of  the 
Church  constitute  a  contract,  in  legal  con- 
templation, between  all  the  members  of  that 
church,  and  It  was  the  just  expectation  of  the 
parties  that  its  terms  should  be  complied 
with  in  the  usual  way ;  and  that  just  expec- 
tation could  be  met  only  by  such  compliance. 
It  would  not  be  right  to  say  that  some  other 
proceeding  was  equivalent.  The  soundness 
of  this  view  is  further  enforced  by  the  na- 
ture of  the  questions  raised  In  prosecution  of 
the  enterprise.  These  questions  were,  not  as 
to  the  adoption  by  Cumberland  Presbyterians 
of  the  terms  of  the  Confession  of  Faith  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  or  the  Incorporation  of  those 
terms  into  the  Cumberland  Presbyterian  Con- 
fession, but  whether  there  was  a  sufficient 
agreement  between  the  doctrines  taught  in 
the  two  Confessions  to  justify  union  between 
the  two  bodies,  and  to  what  extent  liberty 
of  belief  might  be  Indulged  and  enjoyed  in 
matter  of  doctrine,  on  points  of  apparent  di- 
vergence between  the  two  Confessions.  Cer- 
tainly, such  proceedings  are  not  designed  to 
consider  matters  of  amendment  The  process 
of  making  amendments  is  far  different  from 
the  one  above  outlined.  The  proceedings  un- 
dertaken Inaugurated  simply  a  matter  of 
negotiation.  The  Cumberland  Presbyterian 
Church  said,  in  effect  to  the  Presbyterian 
Church  In  the  United  States  of  America,  we 
will  go  with  you  if  we  can  agree  upon  terms. 
We  do  not  fully  agree  on  matters  of  doctrine, 
but  we  think  there  is  a  sufficient  agreement 
to  warrant  a  union  between  us,  and  whatever 
differences  of  doctrine  there  may  be  will  be 
bridged  by  a  covenant  beforehand  that  we 
may  have  liberty  of  belief  on  such  matters. 

In  what  has  been  said,  both  in  respect  of 
the  effect  of  the  failure  to  submit  the  whole 
Basis  of  Union  to  the  presbyteries  of  the 
Cumberland  Presbyterian  Church,  and  also  In 
what  has  been  said  in  respect  of  the  want 
of  harmony  between  the  two  Confessions  of 
Faith,  and  the  want  of  conformity  to  section 
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as  a  necessary  preliminary,  the  theological 
questions  Involved,  aa  being  In  the  nature  of 
the  facta  on  which  the  controversy  mast 
tarn.  It  has  been  insisted,  in  substance,  by 
counsel  for  complainants,  that  In  respect  of 
ecclesiastical  questions  this  court  Is  bound  by 
the  decision  of  the  ecclesiastical  courts.  The 
question  has  been  discussed  in  the  briefs  as 
to  whether  the  ecclesiastical  courts  In  making 
the  determinations  referred  to,  were  acting 
in  a  judicial  or  legislative  capacity;  these 
bodies,  under  the  ecclesiastical  system  which 
we  are  examining,  possessing  both  of  these 
powers,  and  also  executive  powers.  We 
think  it  Immaterial  whether  the  power  exer- 
cised was  legislative  or  Judicial,  though  of 
course  it  was  the  former,  as  no  case  or  con- 
troversy between  parties  was  on  trial.  The 
question  simply  Is  whether  the  determination 
of  an  ecclesiastical  question  by  an  ecclesi- 
astical body  Is  binding  upon  a  civil  court  ad- 
ministering the  law  of  the  land,  in  dispos- 
ing of  property  rights,  when  the  correct  view 
of  the  nature,  means,  extent,  and  bearing  of 
such  ecclesiastical  question  Is  necessary  to 
be  determined  In  order  to  settle  property 
rights.  Another  aspect  of  the  same  question 
Is  whether  the  civil  court  has  power  to  de- 
termine whether  a  particular  ecclesiastical 
body,  within  the  general  organization  had 
jurisdiction,  under  the  constitution  or  con- 
stituent contract  of  the  ecclesiastical  organi- 
zation to  pass  upon  the  particular  question. 

If  neither  the  question  to  be  decided  In  a 
given  case  (the  ecclesiastical  question),  nor 
the  power  (jurisdiction)  of  the  ecclesiastical 
court  that  decided  it,  is  open  to  examination 
in  the  civil  court,  then  there  is  nothing  in 
any  case  for  the  civil  court  to  do  except  to 
register  the  decrees  of  the  ecclesiastical 
court,  and  hand  over  the  property,  to  one  or 
the  other  of  the  contestants,  in  accordance 
therewith.  This  makes  the  civil  court  but 
the  clerk  and  sheriff  of  the  ecclesiastical 
court  Such  construction  puts  the  civil  court 
In  the  attitude  of  declining  to  consider  the 
terms  of  the  contract  on  which  the  rights 
of  the  contending  parties  are  based,  and  to 
which  both  appeals.  The  civil  courts  have  no 
power,  under  the  constitutions  by  which 
they  exist,  In  this  country,  to  intermeddle 
with  religious  matters  purely  as  such,  or  to 
assume  to  settle  for  contending  parties  In 
churches  any  question  of  doctrine,  discipline 
or  organization.  These  are  things,  wholly 
apart  and  aside  from  the  paths  to  which 
civil  courts  are  accustomed,  and  the  fields  In 
which  they  are  wont  to  work.  But  when 
church  organizations  buy  and  take  title  to 
property,  then  they  enter  the  domain  wherein 
civil  courts  control.  In  case  any  question 
arise  between  contending  parties  or  Individ- 
uals, as  to  such  property,  the  title,  right  of 
possession,  or  use,  that  question  must  be  de- 


and  its  true  construction,  it  may  become  nec- 
essary to  decide  ecclesiastical  or  theological 
questions.  If  such  question  has  not  previous- 
ly been  decided  by  any  tribunal  within  the 
church  organization,  the  civil  court  will  de- 
cide it  according  to  the  best  lights  attainable. 
If  it  has  been  already  decided  by  any  tri- 
bunal of  the  church  appropriate  for  its  deci- 
sion under  the  contract,  before  the  contro- 
versy arose  on  which  the  subsequent  litiga- 
tion was  based,  the  civil  court  will  give  that 
decision  very  great,  if  not  controlling,  weight. 
To  give  weight  to  a  rule  laid  down,  or  an  in- 
terpretation rendered,  by  one  of  the  parties 
to  the  controversy,  after  the  controversy  had 
arisen,  would  be  abhorrent  to  every  sense 
of  right ;  it  would  be  tantamount  to  making 
one  party  a  Judge  in  his  own  case  against 
the  other.  The  civil  court,  in  deciding  a 
property  right  should  honor  the  deliverances 
of  the  ecclesiastical  court  with  the  greatest 
attention  and  respect  but  should  not  follow 
It  unquestionlngly  in  every  case.  If  the  civil 
court  can  see  clearly  and  satisfactorily  that 
the  ecclesiastical  court  was  in  error,  then  it 
should  say  so  and  adjudge  accordingly.  It 
can  do  no  less  in  view  of  Its  obligation  to  do 
justice  between  the  parties.  It  cannot,  In 
discharging  its  duty  to  decide  on  questions 
of  property,  hand  over  Its  conscience  to  the 
keeping  of  any  church  organization.  The 
civil  court  cannot  rightly  evade  the  labor  of 
Investigating  the  questions  that  arise  in  such 
controversies,  no  matter  how  difficult  or  un- 
familiar the  questions  may  be,  nor  can  it 
escape  the  responsibility  no  matter  bow  em- 
barrassing. It  is  proper  that  the  civil  court 
should  act  with  diffidence,  it  is  true,  on  such 
questions,  yielding  all  respect  due  to  the 
opinions  of  experts,  as  upon  any  subject  on 
which  expert  evidence  is  required,  but  when 
It  clearly  appears  that  the  ecclesiastical  tri- 
bunal Is  wrong  It  should  not  be  followed.  If 
the  civil  court  look  wholly  to  the  ecclesiastic- 
al courts  for  the  settlement  of  the  principle, 
or  as  the  case  may  be,  the  facts,  on  which  the 
right  of  property  turns,  then  the  former 
court  abdicates  Its  functions  in  favor  of  the 
latter.  The  civil  court  cannot  Invade  the 
sacred  inclosure  of  the  church,  and  assume  to 
direct  her  teachings,  or  the  administration  of 
her  rites  and  ceremonies,  or  to  hinder  the 
imposition  of  her  censures,  but  where  prop- 
erty rights  are  involved,  the  church,  as  to 
these,  stands  on  the  same  plane  with  all  oth- 
er persons,  natural  and  corporate,  no  high- 
er, no  lower.  The  law  is  over  alL 

It  Is  to  be  observed  that  we  are  not  as- 
suming to  exercise  any  control  over  the  Cum- 
berland Presbyterian  Church,  or  the  Presby- 
terian Church  In  the  United  States  of  Amer- 
ica, as  such,  or  over  the  members  of  either 
one  of  these  churches.  Nor  do  we  assumo 
to  control  the  action  of  any  one  who  hns 
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gone  Into  the  anion  of  the  two  churches,  ei- 
ther to  preserve  or  hinder  the  ecclesiastical 
results  of  that  action  one  way  or  the  other. 
We  simply  deal  with  the  question  of  prop- 
erty. The  complainants  come  before  the 
court  asserting  that  the  union  is  valid ;  that 
they  have  become  a  part  of  it,  and,  by  rea- 
son of  this  fact,  are  entitled  to  the  posses- 
sion and  use  of  the  church  property  involv- 
ed, and  that  the  defendants  who  repudiate 
the  union  have  thereby  withdrawn  from  the 
organization  and  lost  all  rights  In  the  prop- 
erty. Necessarily  the  complainants,  occupy- 
ing this  attitude,  invite  the  court  to  deter- 
mine whether  the  union  was  valid,  and  in 
reaching  a  conclusion  upon  this  point  we 
have  been  compelled  to  examine  the  powers 
conferred  by  the  constituent  contract  or  con- 
stitution, upon  the  ecclesiastical  bodies  per- 
forming the  act  We  have  not  assumed  to 
Interfere  with  ecclesiastical  bodies  in  their 
course  of  action,  nor  to  Impose  any  restric- 
tion whatever  upon  that  religious  freedom 
which  is  guaranteed  by  the  Constitution.  We 
have  no  right  to  question  any  man's  religious 
views;  we  have  no  right  to  praise  or  blame 
any  man  for  espousing  one  religious  doctrine 
or  renouncing  another;  nor  have  we  any 
right  to  express  an  opinion  as  to  whether 
any  religious  doctrine  Is  soundly  based  upon 
the  Scriptures.  We  have  not  sought  to  inter- 
fere with  the  Internal  administration  of  ei- 
ther of  the  religious  bodies.  As  to  all  of 
these  matters,  the  churches  are  wholly  free 
from  the  Interference  of  the  civil  courts. 
We  deal  only  with  the  property  rights  of  the 
churches,  but  in  doing  this,  we  must  ascer- 
tain, as  In  other  cases,  the  provisions  of  the 
contract  on  which  they  are  based,  and  out 
of  which  they  grow. 

It  is  to  be  noted,  also,  that  we  are  not 
dealing  with  any  right  growing  out  of  dis- 
ciplinary proceedings  of  either  of  the  church- 
es. In  this  latter  class  of  cases  the  rule  lg 
that  the  civil  court  will  not  intermeddle  at 
all,  except  in  the  very  limited  way  pointed 
out  in  the  cases  of  Bonacum  v.  Murphy,  71 
Neb.  463,  96  N.  W.  1030,  104  N.  W.  180,  and 
Hatfield  v.  De  Long,  166  Ind.  207,  69  N.  E. 
483,  61  I*  R.  A.  761,  83  Am.  St  Rep.  194, 
-wherein  the  civil  court  Interfered  to  pre- 
vent the  trial  of  persons  arraigned  before 
a  tribunal  of  the  church  not  constituted  ac- 
cording to  the  plain  and  undoubted  rules 
of  the  organization.  In  disciplinary  cases  of 
which  Harmon  v.  Dreher,  Speers,  Eq.  (S.  C.) 
87,  is  an  example,  the  civil  courts  will  ac- 
cept the  ecclesiastical  decision  as  binding, 
and  will  enforce  the  legal  right  arising  out 
of  it  That  case  turned  upon  certain  rights 
in  the  use  of  church  property  claimed  by 
the  minister  notwithstanding  his  expulsion 
from  the  synod  as  one  of  its  members.  Speak- 
ing to  this  subject  the  court  said:  "He 
stands  convicted  of  the  offenses  alleged 
against  him,  by  the  sentence  of  the  spiritual 
body  of  which  he  was  a  voluntary  member, 
and  by  whose  proceedings  he  had  bound 


himself  to  abide.  It  belongs  not  to  the  civil 
power  to  enter  into  or  review  the  proceed- 
ings of  a  spiritual  court  The  structure  of 
our  government  has  for  the  preservation  of 
civil  liberty  rescued  the  temporal  institu- 
tions from  religious  interferences.  On  the 
other  hand,  it  has  secured  religious  liberty 
from  the  invasion  of  civil  authority.  The 
judgments,  therefore,  -  of  religions  associa- 
tions bearing  on  their  own  members  are  not 
examinable  here,  and  I  am  not  to  inquire 
whether  the  doctrines  attributed  to  Mr. 
Dreher  were  held  by  him,  or  whether,  if 
held,  were  anti-Lutheran,  or  whether  his 
conduct  was  or  was  not  in  accordance  with 
the  duty  he  owed  to  the  synod  or  to  bis  de- 
nomination. •  ■•  •  When  a  civil  right  de- 
pends upon  an  ecclesiastical  matter  It  is 
the  civil  court  and  not  the  ecclesiastical 
which  is  to  decide.  But  the  civil  tribunal 
tries  the  civil  right  and  no  more,  taking  the 
ecclesiastical  decisions  out  of  which  the  civil 
right  arises,  as  It  finds  them."  Another  il- 
lustration of  this  class  of  cases  is  found  in 
Wheelock  v.  First  Presbyterian  Church,  119 
Cal.  477,  61  Pac.  841.  In  that  case  an  In- 
corporated Presbyterian  Church  had  been 
divided  by  the  authority  of  the  presbytery 
to  which  it  was  subordinate  Into  two  or- 
ganizations, and  the  presbytery  directed  a 
division  of  the  funds  realized  from  the  sale 
of  real  estate  of  the  corporation  to  be  made 
between  the  two  churches  in  proportion  to 
their  membership.  An  action  in  equity  was 
brought  in  behalf  of  one  of  the  organizations 
against  the  other  for  a  division  of  the  church 
property.  The  court  said  that  it  might  be 
conceded  for  the  purpose  of  the  case  that 
the  division  and  apportionment  of  the  prop- 
erty was  a  matter  for  the  civil  court  and 
that  an  ecclesiastical  decree  upon  that  sub- 
ject was  not  binding  upon  legal  tribunals, 
but  held  that  the  decree  of  the  presbytery 
dissolving  the  original  church  into  two  new 
and  Independent  organizations  was  conclu- 
sive on  all  the  parties,  and  must  be  so  treat- 
ed by  the  civil  court  in  determining  the  prop- 
erty rights  of  the  parties.  The  court  then, 
by  the  application  of  equitable  principles  to 
the  status  of  the  parties  as  fixed  by  the  ec- 
clesiastical decision,  came  to  the  same  con- 
clusion as  the  ecclesiastical  tribunal  with 
reference  to  the  division  of  the  property. 
Another  rule  falling  under  this  head  is  that 
the  civil  court  will  not  review  the  action 
of  ecclesiastical  courts  in  the  excommunica- 
tion of  members.  Nance  v.  Busby,  91  Tenn. 
303,  18  S.  W.  874,  16  L.  R.  A.  801;  Shannon 
v.  Frost,  3  B.  Mon.  (Ky.)  253;  People  v. 
German,  8  Lans.  (N.  Y.)  442;  State  v.  He- 
brew Cong.,  31  La.  Ann.  206,  33  Am.  Rep.  217. 
But  In  such  cases  where  a  property  right 
depends  upon  the  decision,  Inquiry  may  be 
made  as  to  whether  or  not  the  resolution  of 
expulsion  was  the  act  of  the  church,  or  of 
persons  who  were  not  the  church,  and  con- 
sequently could  not  excommunicate  others. 
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laws,  and  usages  of  the  church  In  order  to 
determine  which  party  is  the  true  organiza- 
tion. This  class  of  controversies  Is  illus- 
trated by  our  own  case  of  Deaderlck  v. 
Lumpson,  11  Helsk.  (Tenn.)  623.  In  that 
case  it  appeared  that  a  division  had  arisen 
In  the  Presbyterian  Church  at  Jonesboro, 
arising  from  differences  growing  out  of  the 
Civil  War.  A  minority  of  the  church  seized 
it,  and  undertook  to  carry  it  over  to  the  New 
School  Presbyterian  Church  North,  thus  re- 
scinding the  unanimous  action  of  the  body 
by  which  many  years  before  it  had  con- 
nected itself  with  the  United  Synod  of  the 
Presbyterian  Church,  which  was  the  south- 
ern branch  of  the  church.  After  examining 
the  constitution  and  laws  of  the  church, 
the  court  held  that  the  entire  action  of  the 
parties  in  possession,  from  the  time  of  the 
exclusion  of  the  majority,  was  unauthorized 
and  void,  and  that  the  usurping  minority  in 
possession  was  not  the  Jonesboro  church, 
and  that  it  could  not  make  Itself  such  by 
any  action  of  its  own,  by  resolution  or  or- 
ganization. It  was  further  held  that  the 
court  would  be  bound  to  treat  all  the  acts 
of  the  minority  as  ineffectual  In  fixing  rights, 
or  for  any  purpose,  and  that  the  complain- 
ants, the  majority,  were  entitled  to  be  re- 
stored to  their  original  status,  and  to  enjoy- 
ment of  the  rights  which  they  possessed  and 
enjoyed  at  the  time  the  series  of  illegal  acts 
commenced.  The  court,  in  assigning  grounds 
for  its  action,  said: 

"In  taking  cognizance  of  such  a  question 
as  is  presented  in  this  case,  the  civil  courts 
do  not  undertake  to  revise  or  correct  the  ac- 
tion of  the  ecclesiastical  tribunals,  establish- 
ed in  the  various  denominations  of  Chris- 
tians In  our  country,  so  far  as  the  action 
of  such  tribunals,  within  their  sphere  of  op- 
eration, Is  upon  the  Individuals  composing 
their  bodies,  and  affects  their  individual  re- 
lation to  the  body.  They  have,  by  volun- 
tarily connecting  themselves  with  it,  bound 
themselves  to  abide  by  the  decisions  of  its 
tribunals,  in  accordance  with  its  established 
laws  and  usages.  How  far  a  civil  court 
might  Interfere  to  Inquire  Into  the  regularity 
of  the  action  of  ecclesiastical  tribunal* 
when  It  is  claimed  that  such  action  has  not 
been  In  accordance  with  their  own  laws,  in 
matters  of  discipline,  we  need  not  here  In- 
quire, as  the  question  is  not  presented  in 
this  form  before  us.  The  rule  is  thus  laid 
down,  and  we  think  correctly,  by  Judge  Rob- 
ertson, of  the  Supreme  Court  of  Kentucky, 
in  the  case  of  Oartin  v.  Penick,  9  Am.  Law 
Reg.  (N.  a)  213,  that  'while  the  general  de- 
sire of  courts  of  law  Is  to  avoid  ecclesiastic- 
al or  spiritual  questions,  they  find  it  Impos- 
sible to  do  so.  If  a  body  of  men  have 
wrongful  possession  of  a  church,  or  of  a 


cept  by  appealing  to  the  civil  tribunals  of 
the  country,  and  civil  tribunals  have  no 
means  of  doing  justice  in  such  cases,  except 
by  investigating  into  differences  of  doctrine, 
discipline,  or  practice,  which,  to  the  litigants, 
may  be  religious  differences,  but  to  the 
judge  are  mere  matters  of  fact  bearing  on 
a  question  of  civil  right' " 

In  the  same  case  referred  to  and  approved 
in  the  foregoing  excerpt  It  is  said: 

"From  the  pleadings  and  proofs,  the  Ju- 
dicial deduction  is  inevitable  that  the  ap- 
pellants and  the  appellees,  as  now  organized, 
constitute  separate  and  antagonistic  church- 
es, each  claiming  to  be  the  church  to  which 
the  property  in  litigation  was  dedicated; 
and,  consequently,  the  question  now  to  be 
decided  is  one  of  Identity,  involving  in  its 
solution  the  equitable  title  to  property  de- 
pendent on  contract,  which  this  court  must, 
when,  as  In  this  case,  appealed  to,  interpret 
and  uphold  as  well  between  ecclesiastical 
as  civil  bodies,  or  any  other  parties.  The 
contract  Is  purely  civil,  and  not  ecclesiastic- 
al, and  the  usufructuary  rights  resulting 
from  It  depend  on  the  laws  of  the  land,  and 
not  on  the  arbltrlum  of  the  General  Assem- 
bly of  the  church,  which  has  no  civil  power; 
but,  within  the  limits  of  the  political  and 
ecclesiastical  constitution,  has  supreme  and 
final  jurisdiction  over  church  doctrines  and 
discipline.  The  jurisdiction  of  the  civil  tribu- 
nals over  church  property  does  not,  there- 
fore, conflict  with  the  exclusive  jurisdiction 
of  the  General  Assembly  In  the  plentltude 
of  Its  ecclesiastical  power,  either  legislative 
or  judicial.  Without  interfering  with  re- 
ligious liberty,  this  court  could  not  control 
or  mould  the  faith  or  doctrines  of  the 
church;  nor  could  It,  consistently,  with  the 
spirit  of  our  institutions,  authoritatively  set- 
tle questions  of  orthodoxy  or  optlmity  among 
professing  Christians.  But,  so  far  as  the 
identity  of  the  respective  claimants  with 
the  beneficiary  to  whom  the  church  property 
was  dedicated  may  be  affected  by  their  doc- 
trines or  by  the  acts  of  the  General  Assem- 
bly, the  essential  coincidence  of  the  doctrines 
and  the  legal  effect  of  those  acts  must  nec- 
essarily be  considered  for  the  purpose  of  de- 
ciding the  question  of  title  to  the  property 
without  concluding  the  General  Assembly, 
In  any  way,  in  Its  own  proper  Jurisdiction  In 
its  ecclesiastical  domain.  This  Is  no  Inter- 
ference with  vital  Christianity,  but  leaves 
It  free  and  undisturbed  by  the  civil  power, 
and  may  check  Its  Intermeddling,  as  an  or- 
ganic power,  with  civil  and  political  rights, 
as  individual  citizens,  whether  In  or  out  of 
the  church,  might  rightfully  do."  5  Bush, 
123  and  124.  In  Krecker  v.  Shlrey,  163  Pa. 
534,  30  AO.  440,  29  L.  R,  A.  476,  479,  it  is 
said:  "It  must  be  borne  In  mind  that  the 
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organization  of  a  denominational  body  or 
church  Involves  the  adoption  of  a  religious 
creed  and  an  ecclesiastical  polity.  Adher- 
ence to  a  particular  body  requires,  therefore, 
adherence  to  both  the  creed  and  the  polity. 
To  abandon  or  repudiate  either  is  to  aban- 
don or  secede  from  the  body  whose  authority 
Is  thus  disregarded."  In  Rodgers  T.  Bur- 
nett, 108  Tenn.  173,  183,  65  S.  W.  408.  411, 
the  following  principle  Is  stated,  viz.:  "It 
Is  not  in  the  power  of  a  majority  of  a 
religious  society,  by  reason  of  a  change  of 
religious  views,  to  carry  a  property,  which 
has  been  dedicated  to  a  church,  to  the  sup- 
port of  a  new  and  different  doctrine.  And 
the  title  to  church  property  of  a  divided  con- 
gregation is  in  that  part  of  it,  whether  mi- 
nority or  majority,  which  is  acting  In  har- 
mony with  its  own  law;  and  the  ecclesiastic- 
al laws,  usages,  customs,  and  principles 
which  were  accepted  among  them  before  the 
dispute  began  are  tl:e  standard  for  determin- 
ing which  party  Is  right."  To  the  same  ef- 
fect is  Reeves  v.  Walker.  8  Baxt.  (Tenn.)  277. 
To  same  effect:  McGlnnis  v.  Watson,  41  Pa. 
9;  Schnorr'B  Appeal,  67  Pa.  138,  146,  147.  S 
Am.  Rep.  415;  Roshl's  Appeal,  69  Pa.  462. 
4ii7.  8  Am.  Rep.  275;  Smith  v.  Pedtgo.  145 
Ind.  361.  33  N.  E.  777,  19  L.  E,  A.  433; 
same  case  on  rehearing,  145  Ind.  392,  44  N. 
E.  363.  32  L.  R.  A.  838;  Perrarla  v.  Vascon- 
celles.  23  111.  456;  Vasconcellos  v.  Ferrarla, 
27  111.  237;  and  Id..  31  111.  54.  55;  Mt  Zlon 
Baptist  Church  v.  Whitmore,  83  Iowa,  138, 
49  N.  W.  81,  13  L.  R  A.  108;  Cape  v.  Ply- 
mouth Cong.  Church,  117  Wis.  150-155,  93 
N.  W.  449;  Frank  v.  Mann,  106  Wis.  132,  81 
N.  W.  1014.  48  L.  R  A.  856.  861,  802. 

In  McGlnnis  v.  Watson,  supra.  It  appeared 
that  a  division  had  arisen  in  a  particular 
congregation  of  the  Associate  Church  be- 
cause a  minority  of  that  church  dissented 
from  the  union  with  the  Associate  Reformed 
Church;  the  majority  agreeing  to  the  union. 
Each  faction  claimed  the  church  property, 
The  question  of  the  ownership  was  made  to 
turn  upon  the  validity  of  the  union.  The 
court  held  the  union  good  or  valid,  but  did 
not  base  Its  judgment  upon  the  point  that 
the  effecting  of  the  union  presented  an  ec- 
clesiastical question,  and  that  the  decision 
of  it  by  the  church  was  therefore  binding 
upon  the  civil  court;  it,  on  the  contrary, 
made  an  extensive  examination  of  the  history 
and  principles  of  the  church,  and  thus  de- 
termined In  favor  of  the  union,  and  held  that 
the  property  went  with  those  who  adhered 
to  It  41  Pa.  14-16,  20.  23.  29. 

In  referring  to  the  last  case  (McGlnnis  v. 
Watson),  Sbarswood,  J.,  said,  in  Schnorr's 
Appeal,  supra:  "If  the  opinion  of  Chief  Jus- 
tice Lowery  in  this  last  case  may  seem  to 
controvert  any  of  these  positions,  and  to 
bold  that  a  congregation  may  change  a  ma- 
terial part  of  its  principles  or  practices  with- 
out forfeiting  Its  property  on  the  ground 
that  to  deny  this  'would  be  Imposing  a  law 
upon  all  churches  that  Is  contrary  to  the 


very  nature  of  all  Intellectual  and  spiritual 
life,'  and  because  the  guarantee  of  freedom 
to  religion  forbids  us  to  understand  the  rule 
in  this  way,  I  ask  leave  most  respectfully  to 
enter  against  it  my  dissent  and  protest.  I 
do  so  the  more  freely  because  It  was  en- 
tirely extrajudicial  to  any  question  In  the 
case.  Courts  which  have  the  supervision 
and  control  of  all  corporations  and  unincor- 
porated societies  or  associations,  must  be 
guided  by  surer  and  clearer  principles  than 
those  to  be  derived  from  the  nature  of  in- 
tellectual and  spiritual  life.  The  guarantee 
of  religious  freedom  has  nothing  to  do  with 
the  property.  •  •  *  It  secures  to  Individu- 
als the  right  of  withdrawing,  forming  a  new 
society,  with  such  creed  and  government  as 
they  please,  raising  from  their  own  means 
another  fund  and  building  another  house  of 
worship;  but  it  does  not  confer  upon  them 
the  right  of  taking  the  property  consecreated 
to  other  uses  by  those  who  may  now  be 
sleeping  in  their  graves.  The  law  of  Intel- 
lectual and  spiritual  life  is  not  the  higher 
law,  but  must  yield  to  the  law  of  the  land." 
67  Pa.  146,  147. 

In  Smith  v.  Pedlgo,  supra,  it  appeared  that 
there  was  a  contest  over  church  property  be- 
tween two  factions  of  a  divided  congregation. 
After  stating  the  position  of  the  parties,  the 
court  said:  "This  state  of  affairs  renders  it 
Incumbent  on  the  court  to  ascertain  from  the 
evidence,  if  we  can,  which  one  of  these  fac- 
tions represents  and  is  the  real  and  true 
Mount  Tabor  Regular  Baptist,  If  either  Is. 
This  involves  an  inquiry  into  certain  religious 
doctrines  and  practices  of  that  church  as  a 
religious  society  or  body.  Not  because  the 
law  which  we  are  to  declare  recognizes  any 
particular  form  of  doctrine  or  faith  and  prac- 
tice as  the  true  one,  nor  because  the  law  re- 
quires any  form  of  doctrine  or  religious  be- 
lief from  any  one,  or  from  any  society  or 
church  whatever ;  but  because  In  a  case  of  a 
divided  congregation  or  religious  society  on 
account  of  a  difference  of  religious  belief, 
faith,  and  practice,  between  the  disagreeing 
divisions,  it  may  become  necessary,  where 
there  Is  a  dispute  as  to  the  title  to  the  church 
property,  to  inquire  which  faction  or  division 
still  adheres  to  the  original  faith  and  doc- 
trine, rules,  and  laws  upon  which  the  church 
was  founded,  if  either  does,  and  which  one 
has  departed  therefrom.  If  either  has.  These 
religious  doctrines,  faith  and  practices,  rules 
and  laws  on  which  a  particular  church  was 
founded,  and  the  present  faith  and  beliefs  of 
the  contending  factions,  are  listened  to  by  the 
court,  not  for  the  purpose  of  arriving  at 
fundamental  or  ultimate  religious  truth,  or 
for  the  purpose  of  learning  about  our  true  re- 
lation to  the  supposed  author  of  our  being, 
or  what  our  state  is  to  be  after  this  life,  but 
these  religious  doctrines  and  practices  are 
listened  to  by  the  court  solely  as  facts  upon 
which  civil  rights  and  rights  to  property  are 
made  to  depend,  regardless  of  the  ultimate 
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truth  or  soundness  of  such  doctrine,  practi- 
ces, and  belief."  145  Ind.  361,  88  N.  E.  777, 
19  L.  R.  A.  433,  434.  The  court  referred  to 
the  action  of  the  several  councils  of  the 
church  as  confirmatory  of  Its  own  views  of 
the  matters  of  faith  and  practice  arising  In 
the  case,  but  reached  first  its  own  conclusion 
on  its  own  reasons.  The  same  principles  were 
adopted  and  even  more  strongly  enforced  In 
tthe  subsequent  bearing  of  the  same  case  as 
reported  In  145  Ind.  392,  44  N.  E.  863,  32 
I>.  R.  A.  838  et  seq.  The  court  for  Itself  ex- 
amined and  reached  its  own  conclusions  as  to 
whether  a  particular  controverted  doctrine 
was  the  doctrine  of  the  church,  and  as  to 
which  one  of  the  complaining  parties  stood 
with  the  accepted  faith  of  the  church.  The 
same  is  true  of  the  other  cases  referred  to, 
and  particularly  of  Bit  Zlon  Baptist  Church 
v.  Wbltmore. 

There  are  several  cases  In  which  was  con- 
sidered the  controversy  between  the  two  di- 
visions of  the  church  of  the  United  Brethern 
of  Christ  growing  out  of  the  amendment  of 
the  constitution  of  that  church.  These  cases, 
or  at  least  the  principal  ones,  were  Russle  v. 
Brazzell,  128  Mo.  93,  30  S.  W.  526,  49  Am.  St 
Rep.  542;  Scbllchter  v.  Kelter,  156  Pa.  119, 
27  Atl.  45,  22  L.  R.  A.  161,  173;  Philomath 
College  v.  Wyatt,  27  Or.  390,  31  Pac.  206,  37 
Pac.  1022,  26  L.  R.  A.  85  et  seq.;  Lamb  v. 
Cain,  129  Ind.  486,  29  N.  E.  13,  14  L.  R.  A. 
518 ;  Kuns  v.  Robertson,  154  111.  394,°  4u0,  et 
seq.,  40  N.  E.  843.  In  considering  these  cases 
it  should  be  noted  that  the  church  had  divid- 
ed Into  two  general  conferences,  divided  an- 
nual conferences,  etc.,  wbich  divisions  took 
place  after  the  amendment  was  made,  the 
ground  of  the  division  being  that  the  amend- 
ment had  not  been  made  In  accordance  with 
the  constitution  of  the  church ;  that  the  Con- 
fession of  Faith  was  not  amendable  except  on 
request  of  two-thirds  of  the  people  of  the 
church,  and  that  no  such  request  had  been 
made,  and  lastly  that  the  changes  made  in 
the  doctrines  of  the  church  were  fundamental 
and  changed  the  Identity  of  the  church. 

In  Russle  v.  Brazzell,  the  court  construed 
the  constitution  of  the  church  for  Itself,  and 
particularly  the  alleged  change  of  doctrine, 
and  held  (1)  that  under  a  proper  construc- 
tion of  the  instrument  there  might  be  a 
change  of  the  Confession,  and  (2)  that  the 
change  actually  made  was  such  as  the  con- 
stitution contemplated,  and  did  not  impair 
the  Identity  of  the  church ;  but  (3)  that  the 
general  conference  bad  the  power  to  pre- 
scribe the  rule  for  submitting  the  proposed 
amendments  to  the  vote  of  the  members,  and 
that  the  method  adopted  was  not  contrary 
to  the  law  of  the  land  or  the  provisions  of 
the  old  constitution  of  the  church.  Speaking 
to  the  question  of  doctrine,  the  court  said: 
"The  question  on  this  branch  of  the  case  Is, 
did  the  revised  Confession,  as  requested  by 
the  members,  and  adopted  by  the  general 
conference,  so  change  the  distinctive  doc- 


trines of  the  church  as  to  destroy  its  identi- 
ty, and  operate  as  a  perversion  of  the  trust 
under  which  the  property  in  question  was 
held.  However  embarrassing  ft  may  be,  it 
becomes  our  duty  to  determine  this  question." 

In  Schlichter  v.  Kelter,  the  court  examined 
for  itself  whether  the  doctrines  affected  by 
the  amendment  were  so  different  from  the 
original  ones  as  to  destroy  the  identity  of 
the  church.  It  also  construed  a  section  of 
the  constitution  as  to  the  power  to  change  the 
Confession  of  Faith,  and  examined  the  ques- 
tion and  decided  on  its  own  reasons  whether 
the  amendment  had  been  properly  made. 

In  Philomath  College  v.  Wyatt,  the  court 
examined  the  Confession  of  Faith  and 
changes  made,  and  decided  for  itself  on  the 
evidence  that  the  changes  did  not  affect  the 
Identity  of  the  church,  but  were  changes  on- 
ly for  clearness,  eta  In  speaking  to  the 
principles  on  which  the  inquiry  should  be 
conducted,  the  court  said,  quoting  from  Mc- 
Glnnis  v.  Watson :  "It  seems  very  plain  that 
we  must  Judge  these  people  and  their  acts 
relative  to  this  dispute  by  the  ecclesiastical 
laws,  usages,  customs,  and  principles  which 
were  accepted  among  themselves  before  the 
dispute  began,  and  ascertain  which  party  is 
right,  tried  by  that  standard."  Again :  'Thus 
It  would  be  seen  that  church  Identity,  when 
disputes  arise,  depends,  not  alone  upon  its 
peculiar  creed  and  dogmas,  but  also  upon  the 
constitution  and  form  of  government,  dis- 
cipline, usages,  customs,  and  principles  main- 
tained by  it  prior  to  the  dispute  or  division. 
The  scope,  therefore,  of  investigation,  for  the 
purpose  of  discovering  or  fixing  the  Identity 
of  the  genuine  conference,  comprehends  all 
these  necessary  elements.  Measured  by  this 
standard,  the  Identity  of  the  Church  of  the 
United  Brethren  in  Christ,  and  its  general 
conference,  in  the  present  case,  must  be  as- 
certained and  determined  by  reference  to  its 
Confession  of  Faith  or  fundamental  doc- 
trines, constitutional  or  fundamental  law, 
book  of  discipline,  and  Its  usages  and  customs 
prior  to  the  division  of  the  church  at  York, 
Pa."  The  court  said,  however,  that  the  leg- 
islative action  of  the  conference  declaring 
the  fact  to  be  that  the  Confession  of  Faith, 
so  far  as  it  was  clear,  had  been  unchanged, 
In  substance,  was  "evidence  of  the  highest 
character  touching  these  questions  of  faith, 
and  is  entitled  to  great  weight" 

In  Kuns  v.  Robertson,  there  is  some  lan- 
guage used  indicating  an  apparent  adherence 
to  the  proposition  that  the  deliverance  of  the 
ecclesiastical  body  in  this  class  of  cases  is 
binding  on  the  civil  courts,  but  upon  a  closer 
examination.  It  is  perceived  that  the  court. 
In  what  was  said  upon  that  subject,  had  ref- 
erence to  disciplinary  and  administrative 
cases.  The  decision  is  really  based  upon  the 
reasoning  of  Schlichter  v.  Kelter,  supra,  a 
long  quotation  from  which  is  made.  When 
the  court  comes  to  deal  directly  with  the  duty 
oi  a  court  of  equity  to  prevent  the  diversion 
of  church  property,  on  the  theory  of  a  trust 
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It  Is  the  duty  of  a  court  of  equity  to  act  for 
the  purpose  of  preventing  such  perversion 
when  It  clearly  appears  that  such  change  or 
departure  has  taken  place  In  the  fundamen- 
tal doctrine  that  It  cannot  be  said  to  be  the 
same  church,  or  that  the  denomination  as  It 
existed  before  the  change  Is  not  in  all  essen- 
tial particulars  and  purposes  identical  with 
that  existing  afterward:  that  there  must  be 
a  real  and  substantial  departure  from  the 
purpose  of  the  trust  The  court  concluded: 
"It  therefore  follows  that,  though  there  be 
a  change  In  church  polity,  or  alteration  in 
the  expressed  form  of  faith,  If  the  substan- 
tive theological  doctrines  and  the  general 
polity  be  retained,  there  is  no  such  depart- 
ure as  will  amount  to  a  misuse  or  perversion 
of  the  trust  In  this  case,  not  only  the  de- 
nominational name,  but  the  cardinal  doctrines 
of  faith  and  the  general  usages  and  distinc- 
tive principles  of  the  church  were  preserv- 
ed. The  revised  Confession  of  Faith  ex- 
pressed with  greater  clearness,  exactness, 
and  perspicuity  of  statement  the  belief  of  the 
church,  while  the  amended  constitution,  re- 
taining the  general  policy  of  the  church,  was 
more  logical,  more  in  keeping  with  the  pres- 
ent age,  more  explicit  and  definite.  No 
change  whatever  was  made  In  the  belief, 
teachings,  or  practice  of  the  church  In  any 
wise  affecting  its  fundamental  doctrine  or 
polity.  The  substance  was  retained,  and  the 
form  and  manner  of  expressing  it  were  al- 
tered and  improved." 

In  Lamb  v.  Cain,  supra,  the  Supreme  Court 
of  Indiana  determined  for  Itself,  on  an  ex- 
amination and  -comparison  of  the  two  consti- 
tutions, the  old  and  the  new,  that  there  was 
no  substantial  difference  between  them.  Fol- 
lowing this,  there  are,  In  the  opinion,  some 
general  observations  on  the  conclusiveness 
of  ecclesiastical  decisions  in  matters  of  doc- 
trine, supported  by  a  reference  to  cases  on 
matters  of  discipline.    That  court  also  de- 
termined for  itself,  on  Its  own  reasons,  that 
the  method  of  putting  the  amendment  was 
legal.   After  so  deciding,  the  court  followed 
with  the  proposition  that  the  decision  of  an 
ecclesiastical  court  upon  an  ecclesiastical 
matter,  as  to  Its  own  jurisdiction,  is  con- 
clusive upon  the  civil  courts;  citing  Chase 
v.  Cheney  (111.)  10  Am.  Law  Reg.  (N.  S.)  295 
— a  case  involving  a  disciplinary  controver- 
sy in  a  church.  But  therein  the  following  is 
distinctly    declared   as   sound   law,  viz.: 
"Where  It  is  alleged,  In  a  cause  properly  pend- 
ing, that  property  thus  dedicated  Is  being 
diverted  from  the  use  Intended  by  the  donor, 
toy  teaching  a  doctrine  different  from  that 
contemplated  at  the  time  the  donation  was 
made,  however  delicate  and  difficult  It  may 
be.  It  is  the  duty  of  the  court  to  inquire 
whether  the  party  accused  of  violating  the 
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flded.  Watson  v.  Jones,  supra;  Miller  v. 
Gable,  2  Denio  (N.  T.)  492;.  Atty.  Gen.  v. 
Pearson,  3  Merlv.  355 ;  Watklns  Wilcox,  66 
N.  X.  654;  Atty.  Gen.  v.  Dublin,  38  N.  H. 
460;  Happy  v.  Morton,  33  111.  398;  Fadness 
T.  Braunborg,  73  Wis.  257,  41  N.  W.  84. 

But  to  Induce  a  court  of  equity  to  inter- 
fere, the  case  must  present  a  plain  and  pal- 
pable abuse  of  trust  In  the  case  of  Fadness 
t.  Braunborg,  supra,  it  was  said  by  the 
court: 

"It  is  not  the  province  of  courts  of  eq- 
uity to  determine  mere  questions  of  faith, 
doctrine  or  seism  not  necessarily  involvea  In 
the  enforcement  of  ascertained  trusts.  •  *  * 
Courts  deal  with  tangible  rights,  not  with 
spiritual  conceptions,  unless  they  are  inci- 
dentally and  necessarily  Involved  In  the  de- 
termination of  legal  rights.  Such  trusts, 
when  valid  and  so  ascertained,  must,  of 
course,  be  enforced;  but  to  call  for  equitable 
interference  there  must  be  such  a  real  and 
substantial  departure  from  the  designated 
faith  or  doctrine  as  will  be  in  contravention 
of  such  trust. 

"So,  In  Happy  v.  Morton,  supra,  it  was 
said:  There  must  be  a  real  substantial  de- 
parture from  the  purposes  of  the  trust  such 
an  one  as  amounts  to  a  perversion  of  it  to 
authorize  the  exercise  of  equitable  jurisdic- 
tion in  granting  relief.'  *' 

The  first  paragraph  of  the  foregoing  ex- 
cerpt la  quoted  with  approval  In  the  later 
case  of  Smith  v.  Pedlgo,  supra,  both  In  the 
report  of  the  case  in  145  Ind.  361,  33  N.  E. 
777,  19  L.  R.  A.  433,  and  In  145  Ind.  392,  44 
N.  E.  363,  32  L.  R.  A.  838.  In  the  case  of 
Bear  v.  Heasley,  98  Mich.  279,  57  N.  W.  270, 
24  L.  It.  A.  621  (reaffirmed  in  Lemp  v.  Rav- 
en, 113  Mich.  375,  71  N.  W.  627),  in  which 
the  court  had  under  consideration  the  same 
controversy,  the  same  right  of  independent 
judgment  was  exercised,  without  regard  to 
the  conclusion  reached  by  the  ecclesiastical 
body. 

Likewise,  the  same  right  of  Independent 
examination  on  the  part  of  the  civil  court 
as  respects  matters  of  doctrine,  Is  asserted 
In  the  oft-quoted,  and,  as  we  think,  frequent- 
ly misunderstood,  case  of  Watson  v.  Jones, 
13  Wall.  679,  20  L.  Ed.  666.  See  this  case 
examined  and  distinguished  In  Smith  ▼.  Ped- 
igo,  145  Ind.  392,  44  N.  E.  363,  32  L.  R.  A. 
838,  839,  840,  and  applied,  as  here,  In  Franke 
v.  Mann,  106  Wis.  132,  81  N.  W.  1014,  48  L. 
R.  A.  856,  861.  In  Watson  v.  Jones,  the 
court  said  that  It  hardly  admitted  of  doubt, 
that  an  individual  or  an  association  of  in- 
dividuals might  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining,  support- 
ing and  propagating  definite  religious  doc- 
trines or  principles,  provided  that  in  so  do- 
ing tbey  violate  no  law  of  morality,  and  give 
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to  the  Instrument  by  which  their  purpose  Is 
evidenced  the  formalities  which  the  law  re- 
quires. The  opinion  then  proceeds:  "And 
It  would  seem  also  to  be  the  obvious  duty 
of  the  court,  In  a  case  properly  made,  to  see 
that  the  property  so  dedicated  is  not  divert- 
ed from  the  trust  which  Is  thus  attached  to 
Its  use.  So  long  as  there  are  persons  quali- 
fied within  the  meaning  of  the  original  dedi- 
cation, and  who  are  also  willing  to  teach  the 
doctrines  or  principles  prescribed  In  the  act 
of  dedication,  and  so  long  as  there  is  any 
one  so  Interested  In  the  execution  of  the 
trust  as  to  have  a  standing  in  court,  it  must 
be  that  they  can  prevent  the  diversion  of 
the  property  or  fund  to  other  and  different 
uses.  This  Is  the  general  doctrine  of  courts 
of  equity  as  to  charities,  and  it  seems  equal- 
ly applicable  to  ecclesiastical  matters.  In 
such  case,  If  the  trust  is  confided  to  a  re- 
ligious congregation  of  the  Independent  or 
congregational  form  of  church  government, 
It  Is  not  In  the  power  of  the  majority  of 
that  congregation,  however,  preponderant, 
by  reason  of  a  change  of  views  on  religious 
subjects,  to  carry  the  property  so  confided  to 
them  to  the  support  of  new  and  conflicting 
doctrine.  A  pious  man  building  and  dedi- 
cating a  house  of  worship  to  the  sole  and 
exclusive  use  of  those  who  believe  in  the 
doctrine  of  the  Holy  Trinity,  and  placing  It 
under  the  control  of  a  congregation  which 
at  the  time  holds  the  same  belief,  has  a 
right  to  expect  that  the  law  will  prevent 
that  property  from  being  used  as  a  means 
of  support  and  dissemination  of  the  Unita- 
rian doctrine,  and  as  a  place  of  Unitarian 
worship.  Nor  is  the  principle  varied  when 
the  organization  to  which  the  trust  is  con- 
fided is  of  the  second  or  associated  form  of 
church  government  The  protection  which 
the  law  throws  around  the  trust  Is  the  same. 
And  though  the  task  may  be  a  delicate  one 
and  a  difficult  one.  It  will  be  the  duty  of  the 
court  In  such  cases,  when  the  doctrine  to 
be  taught  or  the  form  of  worship  to  be  used 
is  definitely  and  clearly  laid  down,  to  Inquire 
whether  the  party  accused  of  violating  the 
trust  Is  holding  or  teaching  a  different  doc- 
trine, or  using  a  form  of  worship  which  is 
so  far  variant  as  to  defeat  the  declared  ob- 
jects of  the  trust" 

The  court  refers  to  Atty.  Gen.  v.  Pearson, 
8  Mer.  353,  and  Miller  v.  Gable,  2  Denlo 
(N.  Y.)  492.  In  both  of  these  cases  the  doc- 
trine is  strongly  stated.  In  the  latter  case, 
see  particularly  the  opinion  of  Porter,  Sen- 
ator, pp.  552-670;  and  also  see  the  opinion 
of  Gardner,  President  pp.  540-549;  and  the 
opinion  of  the  chancellor.  Gable  v.  Miller, 
10  Paige  (N.  Y.)  627,  647;  also  Kniskern  v. 
Lutheran  Churches  of  St  John  and  St  Peter, 
1  Sandf.  Ch.  (N.  Y.)  439. 

In  speaking  of  the  duty,  and  of  the  at- 
titude, of  the  civil  court  in  disposing  of  such 
controversies,  it  Is  said  in  the  last-cited 
case:  "The  defendants  also  make  it  a  point 
that  the  question  whether  or  not  they  are 


orthodox  can  only  be  determined  by  the 
proper  ecclesiastical  tribunal,  and  cannot  be 
decided  by  this  court  *  •  *  It  would  be 
an  Immense  relief  to  me  in  this  case  If  I 
could  repose  upon  the  decision  of  a  synod 
or  class  la,  as  was  done  In  a  great  measure 
In  the  New  Jersey  case  of  Den.  ex  dem.  De 
Mott  r.  Bolton,  12  N.  J.  Law,  206.  The 
chancellor,  however,  in  the  Baptist  Church 
in  Hartford  v.  Witherell,  8  Paige  (N.  Y.)  304, 
24  Am.  Dec  223,  said  that  when  this  court 
is  obliged  to  administer  a  trust  the  chan- 
cellor cannot  put  his  conscience  into  the 
keeping  of  any  ecclesiastical  tribunal."  Steb- 
blns  v.  Sherman,  1  sandf.  Ch.  (N.  Y.)  510. 

We  should  not  close  this  branch  of  the 
discussion  without  referring  to  a  very  Im- 
portant case  decided  in  the  House  of  Lords 
In  1904,  viz.,  General  Assembly  of  Free 
Church  of  Scotland  et  als.,  Appellants,  v. 
Lord  Overtoun  et  als.,  Respondents. 

The  controversy  In  that  case  arose  and 
was  disposed  of  as  follows: 

The  denomination  of  Christians,  which 
called  itself  the  Free  Church  of  Scotland, 
was  founded  in  1843.  It  consisted  of  min- 
isters and  laity  who  seceded  from  the  Estab- 
lished Church  of  Scotland,  but  who  profess- 
ed to  carry  with  them  the  doctrine  and  sys- 
tem of  the  Established  Church,  only  freeing 
themselves  by  secession  from  what  they  re- 
garded as  Interference  by  the  state  In  mat- 
ters spiritual.  Two  main  fundamental  doc- 
trines which  the  appellants,  the  minority  of 
the  Free  Church,  asserted  that  the  seceders 
in  1843  carried  with  them  and  Issued  in 
their  Claim,  Declaration,  and  Protest  to  their 
supporters  and  benefactors  in  that  year  to 
stand  for  all  time  were  the  Establishment 
Principle,  and  the  unqualified  acceptance 
of  the  Westminster  Confession  of  Faith, 
and  they  further  asserted  that  these  doc- 
trines were  part  of  the  constitution  of  the 
church  and  could  not  be  altered.  In  1843 
and  subsequent  years  the  response  to  the 
appeal  for  funds  was  most  bountiful,  and 
the  Free  Church  was  endowed  by  the  liber- 
ality of  its  members,  the  property  being  se- 
cured under  what  was  called  a  "Model  Trust 
Deed."  For  many  years  efforts  had  been 
made  to  bring  about  a  union  between  the 
Free  Church  and  United  Presbyterian 
Church,  also  seceders  from  the  Established 
Church,  but  a  church  pledged  to  disestab- 
lishment In  1900  Acts  of  Assembly  were 
passed  by  the  majority  of  the  Free  Church, 
and  unanimously  by  the  United  Presbyterian 
Church,  for  union,  under  the  name  of  the 
United  Free  Church,  and  the  Free  Church 
property  was  conveyed  to  new  trustees  for 
the  benefit  of  the  new  church.  The  United 
Presbyterian  Church  was  opposed  to  the 
Establishment  Principle,  and  did  not  main- 
tain the  Westminster  Confession  of  Faith  hi 
its  entirety.  The  Act  of  Union  left  minis- 
ters and  laymen  free  to  hold  opinions  as  re- 
gards the  Establishment  Principle  and  the 
predestination  doctrine  (In  the  Westminster 
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Confession)  as  they  pleased.  The  respond- 
ents contended  that  the  Free  Church  had  full 
power  to  change  Its  doctrines  so  long  as  Its 
identity  was  preserved.  The  appellants,  a 
very  small  minority  of  the  Free  Church,  ob- 
jected to  the  anion,  maintaining  that  the 
Free  Church  had  no  power  to  change  Its 
original  doctrines,  or  to  unite  with  a  body 
which  did  not  confess  these  doctrines,  and 
they  complained  of  a  breach  of  trust,  Inas- 
much as  the  property  of  the  Free  Church 
was  no  longer  being  used  for  the  benefit  of 
that  church.  They  brought  an  action  in 
the  name  of  the  General  Assembly  of  the 
Free  Church,  asking  substantially  for  a 
declaration  that  they,  as  representing  the 
Free  Church,  were  entitled  to  the  property. 

The  court  held  that  the  identity  of  a  rell- 
giouB  community  described  as  a  church  con- 
sists in  the  identity  of  its  doctrines,  creeds, 
confessions,  formularies,  and  teste;  that 
the  bond  of  union  of  a  Christian  association 
may  contain  a  power  in  some  recognized  body 
to  control,  alter,  or  modify  the  tenets  or 
principles  at  one  time  professed  by  the  asso- 
ciation, but  the  existence  of  such  a  power 
must  be  proved;  that  the  Establishment  Prin- 
ciple and  the  Westminster  Confession  were 
distinctive  tenets  of  the  Free  Church;  that 
the  Free  Church  had  no  power,  where  prop- 
erty was  concerned,  to  alter  or  vary  the 
doctrine,  of  the  church  that  there  was  no 
true  union,  as  the  Unlhtd  Free  Church  had 
not  preserved  its  identity  with  the  Free 
Church,  not  having  the  rame  distinctive  ten- 
ets; and  that  the  appe.iants  were  entitled 
to  hold  for  the  benefit  *t  the  Free  Church 
the  property  held  by  the  ""ree  Ohurch  before 
the  union  in  - 1900.  Law  Reports,  Appeal 
Cases,  pp.  515,  516. 

In  this  case  the  Judges  examined  and  com- 
pared freely  the  matter  of  doctrine.  One  ob- 
servation made  by  Lord  Robertson  is  partic- 
ularly appropriate  to  the  facts  of  the  case 
before  us  in  what  is  said  concerning  the  sub- 
ject of  a  "significant  agreement"  and  "such 
an  agreement"  as  to  warrant  union,  etc. 
Said  Lord  Robertson: 

"Another  matter  of  salient  Importance  de- 
mands attention.  One  of  the  recitals  in  the 
Act  of  General  Assembly  of  the  Free  Church 
by  which  they  authorized  the  union  is  that 
the  committees  of  the  two  churches  having 
met  and  communicated  to  one  another  the 
«xistlng  doctrinal  standards,  rules,  and  meth- 
ods of  the  two  churches,  it  appeared  that,  in 
regard  to  doctrine,  government,  discipline, 
and  worship  therein  set  forth,  a  remarkable 
and  happy  agreement  obtained  between  them 
and  also  In  particular  In  the  views  of  the 
two  churches  in  respect  to  the  spirituality  and 
freedom  of  the  Church  of  Christ — ber  subjec- 
tion to  Him  as  her  only  head  and  to  His  Word 
as  her  supreme  standard,  and  that  an  in- 
corporating union  might  harmoniously  be  ac- 
complished. There  Is  no  profession  of  iden- 
tity, but  of  an  'agreement'  having  been  'ob- 
tained' which  is  described  as  "remarkable.' 


Now,  the  steps  and  stages  of  these  long  ne- 
gotiations are  before  the  House,  and  from 
these  it  appears  that  on  this  question  of  Es- 
tablishment there  were,  in  1863  and-  1867, 
sharp  differences.  The  tenets  of  the  two 
bodies  are  printed  In  parallel  columns  in  the 
printed  paper,  and  I  am  going  shortly  to  re- 
fer to  them."  Id.  p.  668. 

Another  observation,  by  the  Lord  Chancel- 
lor, is  particularly  apposite  to  the  subject  of 
the  "liberty  of  belief  referred  to  in  the  ne- 
gotiations for  union  attempted  in  the  pres- 
ent case,  and  which  we  have  discussed  in  a 
former  part  of  the  opinion,  viz.: 

"But  there  is  another  and  a  further  ground 
upon  which,  I  think,  the  appellants  are  en- 
titled to  succeed,  and  that  is  that  the  so- 
called  union  is  not  really  a  union  of  religi- 
ous belief  at  all.  The  united  body  has  united 
in  its  organizations.  It  has  established  its 
various  administrative  arrangements,  has  de- 
lared  its  authority  as  the  United  Free  Church, 
and  in  that  name  has  absorbed  the  various 
bodies  of  the  United  Presbyterians  and  the 
Free  Church,  as  originally  constituted;  but 
has  it  agreed  in  the  doctrines,  or  either  of 
them,  and,  If  so,  which  is  it  that  has  given 
way? 

"My  Lords,  I  am  bound  to  say  that  after 
the  most  careful  examination  of  the  various 
documents  submitted  to  us,  I  cannot  trace 
the  least  evidence  of  either  of  them  having 
abandoned  their  original  views.  It  is  not 
the  case  of  two  associated  bodies  of  Chris- 
tians in  complete  harmony  as  to  their  doc- 
trine agreeing  to  share  their  fund,  but  two 
bodies,  each  agreeing  to  keep  their  separate 
religious  views  where  they  differ,  agreeing 
to  make  their  formularies  so  elastic  as  to 
permit  persons  to  accept  them  according  as 
their  respective  consciences  will  permit 

"Assuming,  as  I  do,  that  there  are  differ- 
ences of  belief  between  them,  these  differen- 
ces are  not  got  rid  of  by  their  agreeing  to 
say  nothing  about  them,  nor  are  these  essen- 
tially diverse  views  avoided  by  selecting  so 
elastic  a  formulary  as  can  be  accepted  by  the 
people  who  differ,  and  say  they  claim  their 
liberty  to  retain  their  differences  while  pur- 
porting to  join  in  one  Christian  Church.  It 
becomes  a  colorable  union,  and  no  trust  fund 
devoted  to  one  form  of  faith  can  be  shared 
by  another  communion  simply  because  they 
say,  In  effect,  there  are  some  parts  of  this 
or  that  Confession  which  we  will  agree  not 
to  discuss,  and  we  will  make  our  formula- 
ries such  that  either  of  us  can  accept  It  Such 
an  agreement  would  not  in  my  view,  consti- 
tute a  church  at  all,  or,  to  use  Sir  William 
Smith's  phrase,  it  would  be  a  church  without 
a  religion,  Its  formularies  would  be  designed 
not  to  be  a  Confession  of  Faith  but  a  con- 
cealment of  such  part  of  the  Faith  as  consti- 
tuted an  Impediment  to  the  union."  Id.  pp. 
027,  628. 

As  to  what  would  be  a  sufficient  Indication 
of  a  trust  we  note  the  following:  In  Miller 
v.  Gable,  2  Denlo  (N.  Y.)  648,  it  is  said:  "The 
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grants  tu  most  of  our  churches,  particularly 
since  the  act  of  1784,  are  general  In  their 
terms,  frequently  nothing  more  than  a  con- 
veyance to  the  religious  incorporation  by 
name.  In  these  cases  the  corporate  or  de- 
nominational name,  in  connection  with  the 
contemporaneous  acts  of  the  corporators, 
may  be  a  sufficient  guide  as  to  the  nature  of 
the  trust  In  respect  to  doctrines  esteemed 
fundamental.  If  a  society  incorporated  by 
the  name  of  Unitarian  has  for  Its  pastor  a 
Unitarian  minister,  we  could  safely  Infer 
from  that  it  was  not  the  intention  of  the 
founders  that  their  bounty  should  be  applied 
to  the  dissemination  of  Trinitarian  doctrines." 
On  pages  555  and  556  of  2  Denlo  (N.  Y.)  it  is 
said:  "We  have  here  property  devoted  by 
the  donors  to  pious  uses,  and  to'  be  adminis- 
tered by  a  particular  Christian  church,  which 
held  certain  well-known  religious  opinions, 
and  wblcb  church  was  under  the  government 
of  certain  ecclesiastical  authority;  and  If  the 
court  can  ascertain  precisely  what  these  ten- 
ets were,  and  what  church  government  was 
within  the  views  of  the  donors,  it  Is  the  prov- 
ince of  the  court  and  Its  duty  to  direct  the 
property  to  be  placed  in  the  hands  of  those 
who  acknowledge  the  same  doctrines,  and 
obey  the  same  authority."  In  Smith  v.  Pedl- 
go,  supra,  145  Ind.  416,  44  N.  E.  371,  32  L.  R. 
A.  846,  it  Is  said:  "But  there  is -still  an- 
other item  of  evidence,  of  a  very  vital  and 
controlling  character,  that  counsel  ignore, 
and  that  is  that  the  church  record  put  In  evi- 
dence shows  that  when  the  church  was  or- 
ganized it  was  named  a  'Regular  Baptist 
Church,'  and  Its  denominational  name  has 
never  been  changed.  No  principle  la  better 
settled  than  that  property  conveyed  to  trus- 
tees for  the  use  of  a  church  by  its  denomina- 
tional name,  as  was  the  case  here,  creates  a 
trust  for  the  promulgation  of  the  tenets  and 
doctrines  of  that  denomination"— citing  Hale 
v.  Everett,  63  N.  H.  9,  16  Am.  Rep.  82,  Fer- 
rarla  v.  Vasconcellos,  supra,  Kniskern  v. 
Lutheran  Churches,  supra,  and  Miller  v.  Ga- 
ble, supra.  In  Franke  v.  Mann,  supra,  106 
Wis.  131,  81  N.  W.  1019,  48  I*  R.  A.  861,  it 
is  said:  "What  has  been  said  is  in  harmony 
with  the  law  regarding  trusts  for  religious 
uses,  whether  the  trustees  be  officers  of  a 
religious  corporation  or  of  an  unincorporat- 
ed ecclesiastical  body,  as  indicated  by  the 
numerous  authorities  cited  in  the  brief  of 
counsel  for  respondent,  among  which  are  the 
following  [citing  authorities].  'The  govern- 
ing idea  in  all  such  cases  is  that  property 
held  by  the  trustees  of  a  church  society  has 
Impressed  upon  It  a  character  in  harmony 
with  the  creation  of  the  trust,  and  that  any 
change  of  such  character  is  a  violation  of 
such  trust  If  property  be  conveyed  to  trus- 
tees for  use  of  the  corporation,  and  its  or- 
ganic act  proclaims  the  religious  belief  of 
its  members,  and  sect  to  which  It  belongs,  so 
as  to  Indicate  clearly  the  particular  use  In- 
tended by  the  grantor,  or  the  conveyance  ex- 
pressly indicates  the  limitations  upon  such 


use,  or  if  a  corporate  organisation  be  form- 
ed as  a  society  of  a  particular  church,  and  it 
becomes  possessed  of  property  in  any  way 
in  trust  to  that  end.  in  either  case  the  prop- 
erty is  held  In  trust  for  the  use  so  indicated, 
and  such  use  cannot  be  perverted  without 
consent  of  all  the  parties  to  the  trust"  See. 
also,  Schnorr's  Appeal,  67  Fa.  146.  5  Am. 
Rep.  415 ;  Roshi's  Appeal,  69  Pa.  468,  8  Am. 
Rep.  275;  Kniskern  v.  Lutheran  Churches,  1 
Sandf.  Ch.  439,  7  N.  Y.  Ch.  Rep.  435,  and 
note  on  page  437. 

The  property  involved  in  the  present  con- 
troversy was  conveyed  by  Moses  H.  Bonner 
"to  the  officers  of  the  Cumberland  Presby- 
terian Church  and  their  successors  in  office 
for  the  use  and  benefit  of  the  said  Cumber- 
land Presbyterian  Church" ;  expressing  a  con- 
sideration of  $600,  and  describing  the  prop- 
erty.  Shannon's  Code  provides  as  follows: 

"Sec.  2563.  All  lands  bought  or  otherwise 
acquired  by  any  religious  denomination  or 
society,  shall  be  vested  In  a  board  of  trustees 
or  other  persons  designated  by  the  members 
of  Buch  denomination  or  society,  for  the  use 
and  benefit  thereof. 

"Sec.  2564.  In  all  cases  where  any  elders, 
trustees,  or  other  church  officer  or  officers, 
in,  any  of  the  various  churches  or  organiza- 
tions of  any  religious  denomination  in  this 
state,  shall  nave  had,  or  may  hereafter  have, 
any  lands  conveyed  to  them  for  the  use  of 
their  respective  churches  or  congregations 
as  building  sites,  or  for  any  other  purpose, 
by  deed,  grant,  devise,  or  In  any  other  man- 
ner, they  or  their  successors  In  office,  accord- 
ing to  the  regulations  of  such  church  or  con- 
gregation, may  sell  and  convey  the  same  by 
deed,  which  deed,  when  officially  signed  by 
such  elders,  trustees,  or  other  church  officer 
or  officers,  or  their  successors  in  office,  and 
proven  and  registered  as  other  deeds,  shall 
pass  the  title,  whether  for  life,  for  years,  or 
in  fee,  to  such  land  to  the  purchaser  in  as 
full  and  ample  a  manner  as  if  said  church  of- 
ficer or  officers  held  the  same  as  a  corpora- 
tion, and  had  conveyed  it  by  deed  under  their 
corporate  deed  (name)." 

The  conveyance  created  a  trust  In  favor 
of  the  Cumberland  Presbyterian  Church  at 
Fayetteville ;  that  is,  the  members  of  that 
church,  and  their  successors,  composing  the 
congregation  of  that  church.  The  doctrines 
Intended  to  be  promulgated  In  its  use  are 
Indicated  by  the  term  "Cumberland  Pres- 
byterian." These  terms  Indicate  the  doc- 
trines and  polity  of  that  church,  and  It  Is 
apparent  from  the  record  that  the  property 
was  so  used  from  the  execution  of  the  deed 
in  1852  continuously  until  the  recent  troubles 
arose.  In  the  creation  of  the  trust  we  do 
not  think  it  material  that  it  had  its  origin 
in  a  conveyance  for  a  monetary  considera- 
tion Instead  of  a  donation.  The  persons  pay- 
ing the  consideration,  whether  the  members 
of  the  church,  or  others  for  them,  would  be 
regarded  as  having  had  the  deed  executed 
by  the  maker  of  it  for  the  purpose  expressed 
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therein,  and  the  trust  bo  created  to  the  intent 
and  In  the  manner  above  Indicated. 

"When  property,  real  or  personal,"  said 
Sbarswood,  J.,  In  Schnorr's  Appeal,  "1b  vested 
In  a  religious  society,  whether  Incorporated 
or  not,  as  a  church  or  congregation  for  the 
worship  of  Almighty  God,  and  the  promotion 
Of  piety  and  godly  living,  It  1b  a  charitable 
use,  whether  the  donors  be  one  or  many. 
The  corporation  or  society  are  trustees,  and 
can  no  more  divert  the  property  from  the  use 
to  which  It  was  originally  dedicated  than 
any  other  trustees  can."  67  Pa.  146,  5  Am. 
Rep.  415. 

We  do  not  think  It  material  whether  the 
controversy  arise  under  a  bill  In  equity  pre- 
ferred by  one  or  more  claiming  under  the 
trust  and  seeking  to  preserve  the  Integrity  of 
that  trust  by  asking  the  aid  of  the  court  to 
prevent  the  diversion  of  the  property  from 
the  uses  laid  down  in  the  trust,  or  whether 
it  arise  in  the  form  of  a  contest  between  two 
factions  of  a  divided  congregation  necessi- 
tating an  inquiry  into  the  Identity  of  one  or 
the  other  faction  with  the  church  as  it  stood 
before  the  controversy  began.  In  each  case, 
the  court  having  the  matter  in  hand  for  deci- 
sion must  for  itself  examine  the  constitution, 
doctrines,  and  polity  of  the  church,  and  on 
its  own  responsibility  determine  whether  the 
trust  has  been,  or  is  about  to  be,  Invaded,  or 
which  of  the  contending  factions  is  loyal  to 
the  constitution,  laws,  and  polity  of  the  or- 
ganisation as  it  stood  before  the  contro- 
versy arose ;  that  is,  which  faction  is  identi- 
fied with  the  organization  and  is  the  true 
church.  The  trust  may  be  violated,  or 
threatened,  by  an  attempted  union  with  an- 
other denomination  holding  different  doc- 
trines. 

The  principles  above  indicated,  however,  do 
not  preclude  the  change  or  amendment  of 
doctrines,  or  constitutional  provisions,  prepa- 
ratory to  a  union.  But  the  amendment  must 
be  made  in  the  manner  provided  by  the  con- 
stitution. In  Lamb  v.  Cain  it  is  said:  "It 
is  undoubtedly  true  that  the  organic  law 
cannot  be  changed  In  any  other  manner  than 
that  provided  by  the  instrument  itself,  where 
It  provides  for  an  amendment  or  change," 
etc.  Lamb  v.  Cain,  129  Ind.  515,  29  N.  EL 
21, 14  L.  R.  A.  628.  In  Philomath  College  v. 
Wyatt:  "No  one  will  contend  that  this  con- 
stitution can  be  legally  changed  except  by  the 
methods  therein  provided,  nor  will  any  one 
seriously  contend  that  the  General  Confer- 
ence had  the  power  to  change  or  do  away 
with  the  Confession  of  Faith  without  the 
constitution  being  first  regularly  and  legally 
modified  so  as  to  delegate  such  power  to  that 
body,  or  rather  to  remove  the  limitation 
upon  its  powers,"  etc.  27  Or.  475,  81  Pac. 
206,  87  Pac.  1026,  26  L.  R.  A.  89.  In  Bear  v. 
Heastey:  "The  constitution  of  the  associa- 
tion, and  its  laws,  agreed  upon  by  the  mem- 
bers, contain  all  of  the  stipulations  of  the 
parties,  and  is  the  law  which  should  govern. 
The  members  have  established  a  law  for 


themselves.  The  very  existence  of  this  body 
depends  upon  the  faithful  observance  of  its 
organic  law  by  all  its  members.  The  court 
must  regard  the  constitution  and  laws  of 
this  body  as  the  contract  by  which  all  the 
members  are  bound.  The  court  cannot  make 
any  other  contract  for  the  parties  than  they 
have  solemnly  made  for  themselves.  An 
amendment  of  the  constitution  of  a  society 
must  be  adopted  in  accordance  with  the  provi- 
sions of  the  constitution  in  force  at  the  time 
of  such  adoption  respecting  such  amendment; 
otherwise,  it  is  invalid."  98  Mich.  808,  57  N. 
W.  280,  24  L.  R.  A.  621.  In  Russle  v.  Braz- 
zell,  128  Mo.  93,  80  S.  W.  526,  49  Am.  St. 
Rep.  542:  "It  is  well  settled  that  a  constitu- 
tion adopted  by  the  people  can  only  be  chang- 
ed, modified,  or  amended  in  the  manner  pro- 
vided by  the  Instrument  itself."  Jaicks  v. 
Sullivan,  128  Mo.  187,  80  S.  W.  890.  To  same 
effect,  Hochreiter's  Appeal,  93  Pa.  479,  484. 

As  to  the  right  of  a  civil  court  to  ques- 
tion the  jurisdiction  of  an  ecclesiastical  tri- 
bunal under  its  own  constitution  and  laws, 
where  property  rights  are  asserted  In  the 
civil  court  based  upon  the  determination  of 
the  ecclesiastical  court,  we  are  aware  that 
Watson  v.  Jones,  supra,  lays  down  a  rule  dif- 
ferent from  that  which  we  have  Indicated 
as  the  true  rule.  With  great  respect,  we 
feel  compelled  to  express  the  opinion  that 
that  case  is,  on  the  general  question,  opposed 
to  the  weight  of  authority  and  of  reason.  We 
think  the  rule  is  a  sound  one  when  applied  to 
disciplinary  cases.  In  church  tribunals,  and  to 
proceedings  in  those  tribunals  In  respect  of 
the  internal  administration  of  the  affairs  of 
the  church,  cases  Involving  the  exscinding  of 
members,  and  the  administration  of  rules  and 
ordinances,  and  the  like.  With  such  matters 
the  civil  court  had  no  power  to  intermeddle 
at  alL  But  where  a  right  to  property  is 
asserted  in  a  civil  court,  based  upon  the  sup- 
posed action  of  a  church  organization,  it  is 
the  duty  of  the  civil  court  to  determine  for 
itself  whether  the  act  relied  on  was  the  act 
of  the  church,  or  of  some  body  or  collection 
of  persons  within  the  church  having  no  pow- 
er under  the  church  constitution,  the  con- 
tract binding  all,  to  take  such  action.  This 
proposition  was  in  substance  maintained  and 
enforced  in  Bouldln  v.  Alexander,  15  Wall. 
139,  21  L.  Ed.  69.  To  same  effect:  Watson 
v.  Avery,  2  Bush  (Ky.)  832 ;  Perry  v.  Wheel- 
er, 12  Bush  (Ky.)  641,  654,  656;  First  Pres- 
byterian Church  v.  Wilson,  14  Bush  (Ky.) 
262;  Watson  v.  Garvin,  54  Mo.  853,  854,  374, 
et  seq.;  McAuley's  Appeal,  77  Pa.  897,  412; 
Kerr's  Appeal,  89  Pa.  97;  Q'Hara  v.  Stack, 
90  Pa.  477,  490;  Schwelker  v.  Husser,  146 
111.  399,  435,  436,  34  N.  E.  1022;  Everett  v. 
First  Presbyterian  Church,  63  Is.  J.  Eq.  500, 
517,  518,  32  Atl.  747;  Connltt  v  Reformed 
Dutch  Church,  54  N.  X.  651,  554,  657,  558,  560, 
563;  Nacbtrleb  v.  Harmony  Settlement,  8 
Wall.  Jr.  66.  Fed.  Cas.  No.  10,003 ;  Bonacum 
r.  Murphy,  supra.   As  to  the  difficulties  at- 
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court  mast  undertake  and  overcome  In  a 
proper  case.  For  two  excellent  examples  of 
Inquiries  of  the  latter  nature  successfully 
prosecuted,  see  Qable  ▼.  Miller,  supra,  10 
Paige  (N.  Y.)  627,  and  Kniskern  v.  Lutheran 
Churches,  etc.,  supra,  1  Sandf.  Ch.  (N.  Y.) 
439. 

Our  conclusion  on  the  whole  case  Is  that 
the  proceedings  taken  for  union  were  not 
effective  to  merge  the  Cumberland  Presby- 
terian Church  Into  the  Presbyterian  Church 
In  the  United  States  of  America ;  that  tne 
Cumberland  Presbyterian  Church  still  re- 
mains a  vital  and  Independent  organization, 
with  a  General  Assembly,  synods,  and  presby- 
teries ;  that  the  defendants  are  truly  identi- 
fied therewith  In  doctrine,  polity,  and  organic 
subordination ;  that  the  complainants  are  not 
so  identified,  but  have  united  themselves 
with  another  and  different  ecclesiastical  or- 
ganization ;  that  the  defendants  are  entitled 
to  the  church  property  In  controversy  at  Pay- 
etteville,  and  the  complainants  have  no  inter- 
est therein ;  and  that  the  complainants'  bill 
should  be  dismissed,  with  costs. 

The  chancery  court  of  Lincoln  county  was 
without  jurisdiction  over  the  lands  and  hous- 
es described  In  the  bill  as  situated  In  David- 
son, Carroll,  and  Weakley  counties. 

BEARD,  C.  J.,  dissents. 


GARDNER  et  al.  v.  STATE. 
(Supreme  Court  of  Tennessee.    Dec.  17,  1908.) 

1.  Criminal  Law  (§  134*)— Change  of  Ven- 
us—Evidence. 

Evidence  in  support  of  an  application  for 
a  change  of  venue  held  sufficient  to  show  that  it 
was  improbable  that  defendants  would  be  given 
a  fair  trial  in  the  county  in  which  they  were 
tried,  and  that  a  change  of  venue  should  have 
been  granted,  under  Shannon's  Code,  §§  7159- 
7102. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |{  251,  252;  Dec.  Dig.  |  134.*] 

2.  Homicide  (8  163*)— Admissibility  of  Evi- 
dence. 

In  a  prosecution  for  the  murder  of  a  person 
who  was  a  member  of  the  Night  Riders,  an  or- 
ganization alleged  to  be  formed  for  the  purpose 
of  compelling  tobacco  raisers  to  join  the  Plant- 
ers' Protective  Association  by  destroying  the 
property  of  persons  who- were  not  members  and 
committing  other  acts  of  violence,  evidence  that 
a  law  and  order  league  has  been  organized  in 
the  place  where  defendants  lived,  and  a  state- 
ment made  by  a  witness  that  after  the  murder, 
for  the  commission  of  which  the  defendants  were 
arrested,  he  left  the  neighborhood  where  he  was 
living  because  he  wanted  to  get  away  from 
Night  Riders,  Is  not  admissible,  as  it  is  irrele- 
vant and  remote  from  the  issues. 

[Ed.  Note.— For  other  cases,  sea  Homicide, 
Cent.  Dig.  §  310;  Dec.  Dig.  «  16a*] 


prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fj  3146,  3147;  Dec.  Dig.  | 
11 10.*] 

4.  Homicide  (|  163*)— Admissibility  of  Ev- 
idence—Remoteness. 

In  a  prosecution  for  the  murder  of  a  mem- 
ber of  the  Night  Riders,  an  organization  alleged 
to  have  been  formed  for  the  purpose  of  compel- 
ling tobacco  raisers  to  join  the  Planters'  Pro- 
tective Association,  evidence  to  prove  the  char- 
ter of  the  protective  association,  its  special  form 
of  organization,  and  volume  of  business  is  inad- 
missible as  being  too  remote. 

I  Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §{  310-317 ;  Dec.  Dig.  |  103.*  J 

5.  Homicide  ({  163*)— Admissibility  of  Ev- 
idence—R  elevancy. 

Evidence  as  to  money  paid  an  attorney  by 
the  association  as  his  fee  for  defending  certain 
members  thereof  charged  with  malicious  threats 
under  the  statute  was  inadmissible,  as  it  did  not 
appear  that  the  payment  of  such  money  was 
connected  with  night  riding,  although  the  attor- 
ney, in  answer  to  a  question,  said  that  people 
spoke  of  them  as  "Night  Riders." 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  310-317;  Dec.  Dig.  <  163.*] 

6.  Criminal  Law  (J  369*)— Admissibility  of 
Evidence— Otiieb  Offenses. 

Evidence  as  to  a  subsequent  murder  was 
inadmissible,  as  It  would  throw  no  light  upon 
the  issues. 

.  [Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  55  822-824 ;  Dec.  Dig.  |  309.*] 

7.  Homicide  (|  163*)— Admissibility  of  Evi- 
dence. 

In  a  prosecution  for  the  murder  of  a  member 
of  the  Night  Riders,  an  organization  alleged  to 
be  formed  for  the  purpose  of  compelling  tobacco 
raisers  to  join  the  Planters'  Protective  Associa- 
tion, the  theory  of  the  defense  was  that  defend- 
ants were  assailed  by  a  band  of  Night  Riders 
and  tbey  fired  in  self-defense.  Held,  that  evi- 
dence showing  the  existence  of  the  Night  Riders 
and  its  organization  and  purpose;  that  in  car- 
rying out  its  purpose  the  Nipht  Riders  had  ter- 
rorized the  surrounding  country  by  destroying 
tobacco  plant  beds,  sending  threatening  letters, 
riding  through  the  country  masked  and  armed, 
and  had  committed  other  acts  of  violence;  that 
they  had  threatened  violence  to  and  had  actual- 
ly raided  certain  towns;  that  they  bad  threat- 
ened the  city  of  C;  that  its  citizens  had  organ- 
ized for  defense;  that  defendants  had  beeu  en- 
gaged as  guards  to  repel  their  attacks;  that  a 
message  was  sent  to  C.  that  a  body  of  Night 
Riders  had  started  towards  C  on  the  night  of 
the  murder;  that  the  sheriff  was  notified  and 
refused  to  take  any  action ;  that  thereupon  de- 
fendants and  several  others  were  sent  out  to  as- 
sist the  people  who  would  be  attacked,  and  to 
arrest  the  Night  Riders  if  they  could;  that  they' 
proceeded  to  the  neighborhood  from  which  the 
message  came ;  and  that  defendants  were  posted 
on  the  cross-road  where  the  homicide  subne- 

3uently  occurred — waa  admissible  as  tending  to 
evelop  all  of  the  facts,  so  aa  to  give  the  Jury 
a  comprehensive  idea  of  the  organization  de- 
fendants had  to  deal  with  and  the  situation  ia 
which  defendants  were  placed. 

(Ed.  Note.— For  other  case*,  see  Homicide, 
Cent.  Dig.  §f  310-317 ;  Dec.  Dig.  |  163.*] 


•For  other  cases  sea  same  toplo  and  section  NUMBER 
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&  Conspiracy  (J  41*1 — Criminal  Responsi- 
bility— Liability  of  Individuals. 

Where  a  conspiracy  exists  among  two  or 
more  men  to  do  an  unlawful  thing,  each  man  is 
responsible  fomthe  acts  of  all  the  members  com- 
posing the  body  in  the  prosecution  of  the  enter- 
prise in  which  all  are  engaged,  or  in  furtherance 
of  the  object  of  the  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  i  74;  Dec.  Dig.  I  41.*] 
9.  Homicide  (|  163*)— Admissibility  of.  Ev- 
idence. 

In  a  prosecution  for  the  murder  of  a  mem- 
ber of  the  Night  Riders,  an  organization  alleged 
to  exist  for  the  purpose  of  compelling  tobacco 
raisers  to  join  lie  Planters'  Protective  Asso- 
ciation, evidence  to  Bhow  a  connection  between 
the  two  organizations  is  admissible,  but  only 
so  far  as  to  fully  develop  the  nature  and  pur- 
pose of  the  Night  Riders'  organization ;  and  the 
extent  to  which  the  inquiry  may  go  depends 
largely  on  the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  310-317;  Dec  Dig.  |  163.*] 

Appeal  from  Criminal  Court,  Montgomery 
County;  C.  W.  Tyler,  Judge. 

John  Gardner  and  Walter  Hunt  were  con- 
victed of  murder,  and  appeal.  Reversed  and 
remanded,  with  directions  to  transfer  it  for 
trial  to  the  criminal  court  of  Davidson 
county. 

Daniel  &  Daniel,  Leech  &  Ponder,  W.  D. 
Sugg,  and  M.  H.  Meeks,  for  plaintiffs  in  er- 
ror. Attorney  General  Cates  and  Savage  & 
Fort,  for  the  State. 

NEIL,  J.  The  plaintiffs  in  error  were  In- 
dicted In  the  criminal  court  of  Montgomery 
county,  charged  with  the  murder  of  one 
Vaughn  Bennett  They  were  convicted  of 
murder  in  the  second  degree  and  sentenced 
to  10  years'  confinement  In  the  state  peni- 
tentiary. From  this.  Judgment  they  have  ap- 
pealed to  this  court,  and  assigned  errors. 

The  first  matter  to  be  considered  Is  the 
action  of  the  court  on  the  application  of  the 
plaintiffs  in  error  to  change  the  venue. 

The  grounds  stated  in  the  application  were 
as  follows : 

Firstly.  That  there  is  "such  undue  excite- 
ment and  prejudice  against  defendants"  In 
Montgomery  county,  and  the  adjoining  coun- 
ties of  Robertson,  Cheatham,  Dickson,  Hous- 
ton, and  Stewart,  "that  a  fair  trial  cannot 
be  had  in  any  of  said  counties." 

Secondly.  That  In  all  the  aforesaid  coun- 
ties mentioned  there  has  been  such  agitation 
and  inflammatory  discussion  of  the  charge 
against  defendants  by  members  of  what  is 
known  as  the  Planters'  Protective  Associa- 
tion, both  in -the  press  and  otherwise,  that 
there  has  resulted  Intense  prejudice  against 
them,  ''.and  such  a  state  of  feeling  against 
them  as,  renders  a  fair  and  impartial  trial 
in  any. of  said  counties  Improbable  and  Im- 
possible." 

In  support  of  this  application  the  plain- 
tiffs in .  error  filed  137  affidavits.  Nothing 
was  produced  by  the  state  to  the  contrary. 


The  affidavits  filed  by  the  plaintiffs  In  er- 
ror themselves  we  here  set  out. 

"Defendants  state  that  there  is  such  vio- 
lent prejudice  and  undue  and  unreasonable 
excitement  against  them  because  of  said  al- 
leged ■  off ense  in  said  county,  and  in  the  to- 
bacco-growing counties  adjoining  said  coun- 
ty, that  it  is  Impossible  for  them  to  obtain 
a  fair  and  impartial  trial  in  Montgomery 
county,  or  In  any  of  said  tobacco-growing 
counties.  There  exists  In  all  of  said  counties 
of  Tennessee,  and  in  many  counties  adjoining 
Southern  Kentucky,  an  organization  known 
as  the  Planters'  Protective  Association  of 
Kentucky,  Tennessee,  and  Virginia.  In  its 
legal  character  this  is  nothing  more  than  a 
corporation  under  the  law  of  Kentucky  with 
the  capital  stock  of  200  shares  of  the  par 
value  of  $1  per  share;  but  In  its  practical 
operation  it  is  an  association  of  farmers  who 
grow  tobacco  In  the  different  counties  of 
what  is  known  as  the  Black  Patch  in  Ken- 
tucky and  Tennessee.  Each  county  has  an 
organization  composed  of  district  chairmen 
and  a  county  chairman,  and  the  members  of 
the  association  sign  pledges  for  a  given  time 
for  the  handling  and  sale  of  their  crops  of 
tobacco  through  the  said  corporation,  and 
every  two  weeks  on  Monday  the  members  of 
each  county  meet  at  the  courthouse  or  in 
some  other  public  place— in  some  counties 
not  as  often — and  are  frequently  addressed 
by  speakers.  It  is  a  well-known  fact  that  for 
two  years  or'  more  it  has  been  the  purpose  of 
the  organization  to  number  in  its  membership 
all  the  tobacco  growers  In  the  Black  Patch, 
and  that 'for  this  end  there  has  been  much 
violence  and  crime  committed  In  many  coun- 
ties in  Kentucky  and  Tennessee  In  the  way 
of  seeding  and  scraping  plant  beds,  destruc- 
tion of  crops  and  other  property,  burning  of 
barns,  whipping  of  people,  and  shooting  and 
killing.  For  these  unlawful  purposes  It  is 
a  matter  of  common  knowledge  that  there 
has  grown  up  in  said  counties  a  secret  organi- 
zation known  as  Night  Riders,  and  so  noto- 
rious is  this  fact  that  In  a  speech  made  by 
the  Governor  of  Kentucky,  in  Louisville,  on 
March  30th,  to  a  meeting  in  favor  of  law 
and  order,  referring  to  this  organization,  he 
said:  This  is  an  oath-bound  organization 
that  goes  on  rides.  I  am  not  guessing.  I 
know.  It  is  bound  by  a  death  oath,  and  I 
know  that  oath.' 

"This  statement  has  been  recently  confirm- 
ed in  the  trial  of  a  Night  Rider  case  In  Cal- 
loway county,  Ky.,  by  one  who  claimed  to 
belong  to  such  organization  testifying  to  the 
oath  in  the  following  words : 

"'In  the  presence  of  Almighty  ■  God  and 
these  'Witnesses '  I  do  solemnly  promise  and 
swear  to  become  a  member  of  this1  order. 
I  do  solemnly  promise  and  swear  that  I  will 
not  reveal  or  cause  to  be  revealed  the  secrets 
of  this  order -by  signs,  acts,  or  writing.  I 
do  solemnly  promise  and  swear  that  I  will 
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may  be  pat  on  me,  which  is  death.  To  all 
this  I  do  solemnly  promise  and  swear.  So 
help  me  God.' 

"For  a  week  preceding  the  alleged  offense 
with  which  defendants  are  charged,  In  the 
eastern  and  northern  portions  of  Montgom- 
ery county,  a  band  of  Night  Riders,  with  ex- 
ception of  one  night,  as  defendants  are  in- 
formed, had  been  riding  about  at  night  armed 
and  masked,  whipping  people  and  destroy- 
ing property  In  that  portion  of  the  county; 
and  the  said  Bennett  brothers  were  mem- 
bers of  such  a  band,  armed  and  masked,  en- 
gaged In  such  lawlessness  on  the  night  of 
March  9th,  when  it  is  alleged  that  said  shoot- 
ing and  killing  took  place;  and  offenses  of 
like  nature  have  been  a  matter  of  not  uncom- 
mon occurrence  by  Night  Riders  in  said  coun- 
ty for  more  than  a  year  prior  to  that  time; 
and  such  lawlessness  has  prevailed  to  such 
an  extent  that  it  has  resulted  in  a  reign  of 
terror  and  intimidation  in  the  county,  a  fact 
well  known  to  every  citizen  in  the  county. 
Defendants  say  they  are  not  guilty  of  the 
crimes  charged  against  them,  but  that  the 
charges  against  them  were  immediately  tak- 
en up  by  members  of  said  association,  and 
have  been  made  an  association  ^  matter  in 
their  public  meetings  and  in  publications  pub- 
lished in  the  interest  of  said  association. 
Guthrie  is  in  Todd  county,  Kentucky,  a  coun- 
ty adjoining  Montgomery  county,  Tennessee, 
and  the  first  issue  of  a  paper  known  as  'the 
Tobacco  Planter'  was  issued  at  that  point, 
on  March  19,  1908.  This  paper  is  a  weekly, 
and  circulates  among  the  members  of  the  as- 
sociation, and  claims  to  be  and  is  recognized 
as  an  organ  in  its  interest.  The  following 
extract  from  said  first  issue  shows  how  this 
matter  was  viewed  by  the  members  of  the 
association  in  the  public  meeting  held  at 
Clarksvllle,  Tennessee,  soon  after  the  said 
shooting  and  killing  occurred: 

"'The  meeting  of  the  Montgomery  county 
organization  of  the  Planters'  Protective  As- 
sociation, held  in  Clarksvllle  on  Monday, 
was  one  of  the  largest  attended  and  most 
enthusiastic  ever  held.  An  unusually  large 
number  of  farmers  was  present,  and  the 
meeting  completely  filled  the  courtroom  and 
overflowed  in  the  corridors  of  the  building. 
The  Interest  in  tobacco  matters  had  been  at 
fever  heat  throughout  the  county  since  the 
assassination  of  Vaughn  Bennett  at  Port 
Royal  on  the  previous  Monday,  and  but  few 
members  of  the  association  neglected  to  at* 
tend  the  meeting.' 

"On  May  3d  the  grave  of  Vaughn  Bennett, 
deceased,  was  decorated,  and  a  large  gather- 
ing of  people  was  present  A  description  of 
this  occasion  is  furnished  by  the  following 
communication  published  In  the  Dally  Leaf- 


rie,  Sadlers,  Adams,  Cheatham,  and  Mont- 
gomery counties,  participated  in  the  event, 
and  each  section  was  largely  represented. 
The  designs  were  numerous  and  elegant. 
Never  have  we  Been  such  a  large  collection 
of  flowers  at  any  country  place  for  one  grave. 
Not  only  was  Vaughn's  grave  covered  with 
beautiful  flowers,  but  those  of  his  two  broth- 
ers, who  had  died  previous,  were  covered  al- 
so. This  fact  alone  shows  that  Vaughn  Ben- 
nett was  beloved  and  held  in  high  esteem  by 
the  people  that  showed  him  this  act  of  love 
and  respect  The  Woodmen  participated  in 
the  decoration,  and  their  floral  offerings 
were  beautiful  and  appreciated;  but  the  dec- 
oration was  not  under  the  auspices  of  the 
order,  as  was  stated,  but  by  the  people  who 
loved  the  cause  he  served.  Mr.  Ed.  Webb 
and  Mr.  Hogan  both  made  appropriate  and 
impressive  talks.  Rev.  Adair  offered  a  beau- 
tiful prayer,  and  two  lovely  songs  were  sung. 
The  memory  of  this  occasion  will  long  be  re- 
membered, and  Vaughn  Bennett's  memory 
will  not  be  a  passing  shadow,  but  treasured 
in  the  hearts  of  many,  and  will  pass  into  the 
ages  as  an  event  of  history  that  he  lost  his 
life  for  the  cause  of  the  people. 

'"Port  Royal,  May  8th.         A  Friend.' 

"On  the  same  subject,  in  a  quarterly  mag- 
azine purporting  to  be  published  by  the  Black 
Patch  Publishing  Company,  at  Springfield, 
in  Robertson  county,  Tennessee,  and  claiming 
to  be  devoted  to  the  interest  of  the  Planters* 
Protective  Association,  called  the  'Black 
Patch  Journal,'  appears  the  following  article 
with  the  picture  of  both  Vaughn  and  Earle 
Bennett: 

,      "The  Bennett  Boys. 

"  'Near  Sango,  In  Montgomery  county,  Ten- 
nessee, Vaughn  Bennett  sleeps.  He  died  the 
victim  of  the  vengeance  of  the  merciless  To- 
bacco Trust  infused  In  double  portion  into 
its  paid  midnight  assassins.  On  the  Sab- 
bath day.  May  3d,  a  thousand  men,  women, 
and  children  gathered  from  many  miles 
around  to  drop  a  tear  and  lay  a  floral  tribute 
upon  the  green  mound  that  marks  his  last 
resting  place.  A  few  strangers  were  pres- 
ent, not  to  lay  forth  a  tribute  on  the  graver 
not  as  a  mark  of  respect  for  the  dead  boy. 
but  as  curious  onlookers  and  as  spies.  When 
men  and  women  stand  at  the  grave  of  a 
friend  and  comrade,  they  desire  to  be  sur- 
rounded only  by  friends,  that  they  may 
think  seriously  on  life  and  death  and  sweet- 
ly of  the  memory  of  the  dead  friend.  The 
strangers  were  asked  to  go  their  way. 

"The  flowers  that  were  deposited  over 
the  grave  of  young  Bennett  would  have  fill- 
ed a  room.   Such  a  floral  tribute  has  never 
I  been  seen  in  Tennessee.    Bennett's  father 


request  of  the  young  men  of  the  community 
that  they  be  allowed  to  erect  a  princely  mar- 
ble over  their  fallen  friend. 

"'On  the  fatal  night  of  March  9th  last 
there  lay  ambushed  in  a  plum  thicket  near 
the  home  of  Bennett  about  a  dozen  men,  if  it 
be  proper  to  call  them  men,  and  as  Vaughn 
Bennett  and  his  brother,  Earle,  rode  toward 
their  home,  these  murderers  fired  upon  them, 
and  Vaughn  Bennett  fell  dying  from  his 
horse.  Earle  Bennett,  though  desperately 
wounded,  escaped  with  his  life.  When  the 
cover  of  night  that  tatties  the  crimes  of  men 
had  been  lifted  by  the  morning  sun,  tllere 
was  presented  a  ghastly  scene  that  stirs 
men's  blood.  Vaughn  Bennett  lay  dead  in 
the  road.  Near  him  his  horse  lay  dead,  and 
still  a  little  further  on  lay  the  dead  horse 
that  had  been  ridden  by  his  brother. 

"  'The  Bennett  boys  were  exemplary  and 
highly  respected  young  men.  They  were  en- 
thusiastic members  of  the  association,  and 
to  the  Just  man  this  Is  not  a  crime.  It  has 
been  unsuccessfully  asserted  that  they  had 
been  on  an  unlawful  mission,  but  no  one 
seems  to  have  suffered  that  night  but  the 
keeper  of  a  morally  disreputable  house. 
Whether  these  boys  had  anything  to  do  with 
that  we  do  not  know,  but  that  did  not  war- 
rant men  in  no  manner  connected  by  con- 
sanguinity, affinity,  or  otherwise  with  such 
Immoral  landlord  and  lady  to  take  their 
lives  an  hour  or  two  thereafter. 

"The  names  of  the  men  who  killed 
Vaughn  Bennett  are  known  to  a  good  many 
people.  The  route  they  traveled  to  the  plum 
thicket,  the  kind  of  horses  they  drove,  the 
vehicles  they  rode  in,  and  where  they  came 
from,  is  also  known.  But  as  yet  the  arch 
conspirators  in  this  sad  midnight  tragedy 
have  escaped  indictment  at  the  hands  of 
the  law. 

"The  veil  of  mystery  may  hang  forever 
over  this  scene.  Truth  may  never  come  to 
light  and  Justice  prevail;  but  it  is  certain 
that  the  pall  of  gloom  and  midnight  of  sor- 
row will  not  be  lifted  from  a  mother's  heart 
till  she  shall  be  reunited  with  her  son  across 
the  river.' 

"The  Governor  of  Tennessee  had  offered 
rewards  aggregating  $4,000  for  the  arrest 
and  conviction  of  parties  guilty  of  such 
crimes ;  that  because  of  this  fact  prominent 
members  of  the  association  in  a  public  meet- 
ing at  Clarksville  had  censured  and  criticised 
him,  and  had  appealed  to  the  members  of 
the  association  never  thereafter  to  vote  for 
him. 

"These  offenses  for  which  rewards  were 

offered  were  charged  to  have  been  com- 
mitted by  members  of  the  association. 

"At  a  meeting  of  the  members  of  the  as- 
sociation on  Monday,  February  18,  1908,  the 


Montgomery  and  the  other  tobacco-growing 
counties,  and  referring  to  the  Might  Riders 
charged  with  such  lawlessness,  he  is  report- 
ed in  the  Clarksville  Leaf-Chronicle  of  Feb- 
ruary 18,  1008,  to  have  used  this  language: 

"  'Mr.  Fort  referred  to  reporters  of  news- 
papers In  regard  to  the  lawlessness  that 
had  been  practiced.  He  told  of  the  visit  of 
a  reporter  to  his  home,  and  many  interroga- 
tories, to  which  he  had  only  one  answer,  and 
that  was  be  believed  the  Lord  sent  down 
these  fellows  to  do  work  that  seemed  that 
was  tending  to  make  the  principles  of  the 
association  more  closely  guarded  and  adher- 
ed to  by  all.' 

"All  the  foregoing  matters  in  the  way  ot 
publications  and  statements  in  public  meet' 
Ings  are  presented  to  the  court's  attention) 
for  the  purpose  of  showing  the  actual  con- 
dition of  things  in  Montgomery  county  and! 
the  other  sold  counties  to  such  an  extent  as 
to  make  a  trial  of  defendants  in  any  of  said 
counties  a  travesty  on  Justice.  To  further 
show  the  conditions,  defendants  state  that 
In  the  last  two  years  a  night-riding  raid 
was  made  on  Princeton,  Hopklnsville,  and 
other  towns  in  Kentucky,  resulting  In  the 
burning  of  large  amounts  of  property  and 
shooting  up  of  the  town,  and  that  since  the 
raid  on  and  shooting  up  of  Hopklnsville, 
in  December,  1907,  it  has  been  a  well-known 
fact  that  a  like  raid  was  contemplated  up- 
on the  city  of  Clarksville  by  the  Night  Ri- 
ders; that  because  of  the  well-grounded 
apprehension  of  such  raid  [on]  the  city 
of  Clarksville,  the  county  of  Montgomery, 
through  Its  proper  official,  and  the  citizens 
of  Clarksville,  immediately  after  the  Hop- 
klnsville raid,  took  the  precaution  to  guard 
and  protect  the  city  of  Clarksville  against 
such  raids,  and  that  after  the  alleged  shoot- 
ing and  killing  of  the  Bennett  boys  it  be- 
came necessary  to  increase  the  defense  of 
the  town,  the  feeling  against  the  town  hav- 
ing become  much  more  intense  and  bitter 
after  that  event — this  being  due  to  the  fact- 
that  defendants  resided  In  the  city  of  Clarks- 
ville. The  city  Is  still  compelled  to  maintain 
an  expensive  guarding  against  such  threat- 
ened Invasions.  Defendants  state  that  prac- 
tically all  tobacco  growers  in  Montgomery 
and  adjoining  counties  are  members  of  said 
association,  and  that  the  agitation  to  the 
prejudice  of  defendants  has  been  so  bitter 
and  persistent,  and  is  still  so  bitter  and  de- 
termined, that  it  has  affected  not  only  the 
members  of  the  association,  but  has  also  af- 
fected and  worked  upon  the  fears  of  practi- 
cally all  the  people  in  the  different  voca- 
tions of  life  In  said  county  and  adjoining- 
counties  to  such  an  extent  as  to  render  a 
fair  and  Impartial  trial  of  defendants  not 


0.  P.  Warfleld,  after  referring  to  a  former 
affidavit  made  by  him,  continues: 

"Since  the  making  of  said  affidavit  affiant 
states  that  there  has  been  a  race  and  election 
for  sheriff  In  Montgomery  county,  which 
plainly  indicates  the  sentiment  against  the 
enforcement  of  law  for  crime  in  any  way 
Identified  with  what  is  known  as  the  tobac- 
co situation — that  is,  from  such  offenses  as 
are  perpetrated  by  Night  Riders  In  the  in- 
terest of  what  is  supposed  to  be  for  the  bene- 
fit of  the  tobacco  association  by  those  com- 
mitting such  offenses.  In  said  former  affi- 
davit affiant  has  indicated  the  lawlessness  re- 
ferred to  and  the  utter  lack  of  the  detection 
of  same  and  punishment  of  same  in  the 
courts.  Harry  E.  Dowlen  was  a  candidate 
for  sheriff  at  the  recent  August  election  up- 
on the  plain  and  distinct  platform  that,  If 
elected,  he  would  see  that  the  law  was  en- 
forced, and  his  candidacy  upon  this  platform 
aroused  such  Intense  opposition,  as  Is  a  well- 
known  fact,  that  Intimidation  of  voters  pre- 
vailed throughout  the  county,  and  that  a 
great  body  of  voters  who  desired  to  see  the 
laws  enforced  were  afraid  to  go  to  the  polls 
and  vote  their  sentiments.  Affiant,  during 
the  progress  of  the  race  for  sheriff,  talked 
with  many  citizens  throughout  the  county  on 
the  subject  of  enforcing  the  law  and  the  ne- 
cessity there  was  for  electing  a  sheriff  that 
was  pledged  to  do  so,  and  he  found  that  the 
sentiment  for  law  enforcement  and  the  elect- 
ing of  such  a  sheriff  would  not  be  expressed 
at  the  polls  because  of  the  Intimidation  of 
the  voters.  He  Is  Informed  and  states  the 
fact  to  be  that  many  citizens  throughout  the 
county  received  threatening  letters  from  un- 
known persons  warning  them  against  voting 
for  Dowlen,  and  that  there  was  a  general 
fear  upon  the  part  of  many  citizens  through- 
out the  county  to  take  Interest  in  and  vote 
for  said  candidate  was  a  well-known  fact 
during  the  contest  for  sheriff.  The  result  of 
said  contest  was  2,741  votes  for  the  opponent 
of  Dowlen,  and  578  for  him;  and  this  result 
confirms  the  state  of  Intimidation  that  was 
known  to  exist  before  the  election  took  place. 
Of  this  578  received  throughout  the  whole 
county,  372  came  from  the  Twelfth  civil  dis- 
trict, in  which  the  city  of  Clarksvllle  Is  lo- 
cated." 

The  other  affidavit  referred  to  is  as  fol- 
lows: 

"C.  P.  Warfleld  states  that  he  is  56  years 
of  age,  and  has  lived  In  Montgomery  county 
all  his  life;  that  be  has  represented  said 
county  once  in  the  lower  bouse  of  the  Gen- 
eral Assembly,  and  that  county  and  Robert- 
son twice  In  the  state  Senate;  that  he  has 
been  a  tobacco  warehouseman  In  the  city  of 
Clarksvllle  for  20  years,  and  Is  now,  and  that 
he  Is  familiar  with  the  tobacco  situation  and 
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is  known  as  the  Planters'  Protective  Associa- 
tion; that  said  association  in  Its  legal  as- 
pects Is  a  Kentucky  corporation  for  the 
handling  and  selling  of  tobacco,  and  in  its 
practical  workings  is  an  association  of  farm- 
ers who  sign  pledges  for  the  handling  and 
selling  of  their  tobacco  through  said  corpo- 
ration, and  hold  public  meetings  In  the  dif- 
ferent counties  in  Kentucky  and  Tennessee; 
that  the  county  organizations  consist  of  dis- 
trict chairmen  and  a  county  chairman,  the 
latter  being  ex  officio  presiding  officer  in  the 
pubtlc  meetings. 

"Affiant  states  that  he  is  acquainted  with 
the  state  of  feeling  In  Montgomery  Coun- 
ty and  adjoining  tobacco-growing  counties 
against  the  defendants,  Walter  Hunt  and 
John  Gardner,  charged  under  Indictments  In 
Montgomery  county  with  the  killing  of  one 
Vaughn  Bennett  and  the  shooting  with  intent 
to  kill  one  Earle  Bennett  In  said  county  on 
the  9th  of  March  last,  and  he  states  that  there 
is  such  undue  excitement  over  this  occur- 
rence and  such  violent  and  unreasonable 
prejudice  against  said  defendants  that  he  does 
not  think  that  a  fair  and  Impartial  trial 
could  either  probably  or  possibly  be  had  In 
Montgomery  or  said  adjoining  tobacco-grow- 
ing counties  of  Robertson,  Cheatham,  Dick- 
son, Houston,  and  Stewart  In  Montgomery, 
Robertson,  and  Cheatham  practically  all  the 
farmers  grow  tobacco  and  belong  to  said  as- 
sociation, and  In  .the  other  counties  it  has  a 
very  large  membership  In  proportion  to  the 
population  of  the  counties,  and  its  influence 
extends  to  and  has  the  sympathies  practical- 
ly of  all  the  people  engaged  In  other  voca- 
tions In  all  of  said  counties,  In  Its  declared 
purposes  to  advance  the  tobacco  interests  of 
said  counties. 

"Affiant  states  that  In  publications  Issued 
in  the  Interest  of  said  association  that  circu- 
late In  said  counties,  and  in  public  meetings 
of  the  said  association  held  in  Clarksvllle, 
Montgomery  county,  since  March  9th  last, 
the  matter  of  the  shooting  and  killing  of  the 
said  Bennetts  has  been  much  agitated  and 
discussed,  and  the  feeling  displayed  against 
defendants,  charged  with  the  offenses  before 
stated,  has  been  strong  and  bitter,  and  the 
said  killing  and  shooting  has  been  made  a 
matter  of  association  interest,  and  this  has 
resulted  In  such  bitter  prejudice  against  said 
defendants  throughout  Montgomery  and  the 
other  counties  named  to  such  an  extent  as  to 
affect  prejudicially  defendants  and  to  ter- 
rorise by  fear  the  people  In  Bald  counties  to 
such  an  extent  that  a  trial  of  said  defend- 
ants in  any  of  said  counties  could  not  be 
had  with  any  show  of  fairness;  that  he  does 
not  think  jurors  of  fairness  sufficient  and 
courage  sufficient  could  be  had  In  any  said 
counties  to  fairly  and  impartially  try  defend- 


its  members  all  the  tobacco  growers  In  the 
Black  Patch  in  Kentucky  and  Tennessee; 
that  there  has  grown  np  In  said  section  In 
Kentucky  and  Tennessee  what  is  known  as 
the  Night  Riders' organization,  and  that  such 
Night  Riders  have  by  scraping  the  plant 
beds,  destruction  of  crops  and  other  proper- 
ty, the  burning  of  barns,  and  the  raiding  and 
shooting  up  of  towns,  the  wbipplng  of  peo- 
ple and  other  acts  of  violence,  endeavored  to 
force  into  the  membership  of  said  associa- 
tion tbe  tobacco  growers  In  many  of  tbe  coun- 
ties of  Kentucky  and  Tennessee,  within  tbe 
Black  Patch;  that  for  more  tban  a  year  pri- 
or to  March  9th  last  there  had  been  commit- 
ted In  Montgomery  county  a  very  great  num- 
ber of  crimes  in  the  way  of  plant  bed  scrap- 
ing, tbe  pulling  up  of  tobacco  crops,  tbe  burn- 
ing of  barns  and  other  properties,  blowing  up 
machinery,  the  whipping  of  people,  etc.,  and 
such  lawlessness  has  continued  up  to  date, 
and  so  far  the  law  has  been  powerless  and 
helpless  for  the  detection  and  punishment 
of  such  lawlessness;  that  such  lawlessness 
Is  well  known  to  be  the  work  of  the  Night 
Riders,  and  It  has  resulted  In  a  state  of  fear 
and  terror  among  the  people  throughout  the 
county,  and  such  condition  of  things  now 
exists. 

"Affiant  knows  the  fact  to  be  that  since 
the  Night  Riders  began  to  operate  that  they 
have  raided  the  towns  of  Princeton,  Russell- 
vllle,  Hopklnsville,  and  other  towns  or  vil- 
lages In  Kentucky,  and  burned  property  and 
shot  up  such  places;  that  since  the  raiding 
of  Hopklnsville  and  burning  warehouses  In 
said  city  in  December,  last,  It  has  been  neces- 
sary for  the  owners  of  warehouse  property 
and  dealers  in  tobacco  in  Clarksvllle  and 
for  the  citizens  of  the  town  and  the  officials 
of  the  city,  the  county  for  a  time  having 
joined  in  such  means  of  protection,  to  [unite 
In]  the  contribution  of  a  given  sum  per  month 
for  that  purpose,  for  a  while,  to  maintain 
a  guarded  defense  for  the  town  for  Its  pro- 
tection against  the  raiding  of  tbe  town  and 
the  destruction  of  life  and  property  by  such 
raiding;  that  after  tbe  alleged  killing  and 
shooting  of  the  Bennett  boys  there  were  sucb 
threats  and  violent  bitterness  displayed  and 
shown,  not  only  against  said  defendants,  but 
against  the  people  of  the  city,  from  the  fact 
that  the  defendants  lived  In  said  city,  that 
it  became  necessary  to  Increase  the  defenses 
for  the  protection  of  the  town  from  being 
raided  as  was  Hopklnsville.  Tbe  situation 
became  such  that  the  Governor  of  the  state 
came  to  Clarksvllle,  and,  after  conference 
with  some  of  the  county  officials,  he  added  to 
the  strength  of  the  defense  that  the  city  and 
the  citizens  were  and  still  are  maintaining  by 
placing  as  a  posse  a  portion  of  the  military 


ing  in  Clarksvllle  and  Montgomery  county 
and  throughout  the  tobacco  sections  mention- 
ed In  Kentucky  and  Tennessee,  and  their 
bearing  on  the  cases  against  the  defendants, 
as  far  as  they  in  his  opinion  affect  said  de- 
fendants, for  the  purpose  of  showing  why, 
In  his  judgment,  It  is  neither  probable  nor 
possible  that  a  fair  and  impartial  trial  can 
be  had  for  the  defendants  in  Montgomery 
county,  or  In  any  of  said  adjoining  tobacco- 
growing  counties. 

"As  further  Illustrating  the  lawless  condi- 
tion and  state  of  intimidation  and  terror 
that  exists  In  the  county,  and  has  been  grow- 
ing worse  for  tbe  last  two  years,  affiant  states 
that  many  good  citizens  have  brought  to  aim 
anonymous  letters,  signed  'Night  Riders,' 
threatening  great  harm  to  them  and  members 
of  their  families  and  destruction  to  their 
property;  a  great  many  of  them  being  vul- 
gar and  Insulting  In  language.'' 

These  statements  are  confirmed,  as  to  the 
impossibility  of  getting  a  fair  trial  In  Mont- 
gomery and  adjoining  counties,  by  the  affi- 
davits of  W.  F.  Moore,  M.  H.  Clark,  A.  F. 
Smith,  W.  F.  Buckner,  R.  J.  Ellis,  J.  r .  Gra- 
cey,  A.  S.  Rosso  n,  Lewis  B.  Ladd,  and  E.  F. 
Burgess. 

The  following  affidavits  are  directed  es- 
pecially to  the  feeling  In  Robertson  county, 
viz.:  T.  L.  Polk,  E.  A.  Hicks,  J.  M.  HU1, 
Earnest  Sory,  E.  T.  Cook,  O.  B.  Batts,  J.  B. 
Sugg,  R.  L.  Hill,  J.  H.  Johnston,  M.  L.  John- 
ston, R.  H.  Randolph,  Joe  Johnston,  O.  U. 
Sprouse,  J.  J.  Orand,  J.  T.  Latimer,  J.  B. 
Robertson,  and  Thomas  Menees.  The  follow- 
ing are  directed  particularly  to  the  state  of 
feeling  in  Houston  county:  J.  O.  Hobbs,  and 
J.  N.  Harris.  The  following  particularly  to 
Dickson  county:  J.  H.  Davis,  Klrby  Davis, 
and  J.  W.  Cotter.  Tbe  following  to  Stewart 
county:  W.  B.  Edwards.  All  other  affidavits 
are  directed  to  the  state  of  feeling  in  Mont- 
gomery county. 

We  have  seen  that  there  are  many  affidavits 
directed  to  the  condition  existing  In  Mont- 
gomery and  all  the  adjoining  counties  above 
named.  Some  of  the  affidavits  are  fuuer 
than  others,  but  all  of  them  sbow  that  owing 
to  the  condition  of  the  public  mind  existing 
in  the  counties  named  there  would  be  a 
greater  Improbability  of  the  plaintiffs  in  er- 
ror obtaining  a  fair  trial.  It  Is  particularly 
shown  in  these  affidavits  that  tbe  condition 
in  Montgomery  county  is  such  that  it  would 
be  difficult  to  find  a  jury  that  would  feel 
safe  In  rendering  a  verdict  of  acquittal,  even 
If  they  should  believe  the  plaintiffs  in  error 
not  guilty. 

No  effort  was  made  in  the  court  below  to 
counteract  these  affidavits,  and  they  must  be 
taken  as  true.    Of  course,  under  such  a 
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■bowing,  It  is  clear  that  the  prisoners  were 
entitled  to  a  change  of  venue.  Our  Code  sec- 
tions upon  this  subject  are  as  follows  (Shan- 
non's Code): 

"Sec.  7160.  Id  all  criminal  prosecutions  the 
venue  may  be  changed,  upon  the  applica- 
tion of  a  defendant,  when  it  is  made  to  ap- 
pear satisfactorily  to  the  court  that,  from  un- 
due excitement  against  the  prisoner  in  the 
county  where  the  offense  was  committed,  or 
any  other  cause,  a  fair  trial  could  not  prob- 
ably be  had." 

As  to  the  place  to  which  the  change  is  to 
be  made,  that  is  covered  by  the  following 
sections: 

"7160.  The  venue  shall  be  changed  to  the 
nearest  county,  either  in  or  out  of  the  judi- 
cial circuit  in  which  the  prosecution  is  pend- 
ing, where  the  same  causes  do  not  exist 

"7161.  The  defendant  may  elect  to  which 
county  the  venue  shall  be  changed,  when,  in 
the  opinion  of  the  court,  there  are  two  or 
more  adjoining  counties,  or  counties  about 
equidistant,  to  which  the  case  might  be  re- 
moved under  the  provisions  of  the  last  sec- 
tion. 

"7162.  If  the  defendant  fall  or  refuse  to 
make  such  election,  the  court  shall  determine 
to  what  county  the  cause  shall  be  removed." 

The  plaintiffs  In  error  asked,  In  the  court 
below,  that  removal  be  had  to  Davidson 
county. 

We  think  this  request  should  have  been 
granted,  and  the  court  below  committed  error 
In  refusing  to  grant  this  change  of  venue. 

In  what  has  been  said  we  have  disposed 
of  the  first  and  second  assignments  of  error. 
We  shall  now  refer  to  the  remaining  assign- 
ments so  far  as  may  be  necessary. 

We  do  not  think  it  necessary  to  pass  upon 
the  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
and  ninth  assignments,  concerning  objections 
to  jurors,  because  upon  the  change  of  venue 
we  do  not  think  it  at  all  probable  that  the 
questions  referred  to  in  these  assignments 
could  arise  upon  the  next  trial.  The  tenth 
assignment  is  overruled  for  the  same  reason. 

The  eleventh  assignment  is  overruled,  be- 
cause we  think  the  matter  thereof  is  Imma- 
terial. 

Assignments  Nos.  81,  89,  42,  and  54  are 
overruled.  They  relate  to  evidence  tending 
to  show  that  a  law  and  order  league  had 
been  organized  In  Clarksvllle  shortly  after 
the  killing  of  Vaughn  Bennett  We  think  this 
evidence  is  irrelevant  It  does  not  throw 
any  light  upon  the  Issues  to  be  tried  by  the 
jury. 

We  think  the  thirty-fourth  assignment 
should  be  overruled.  This  refers  to  a  state- 
ment made  by  the  witness  Wllkerson  to  the 
effect  that  after  the  killing  of  Bennett  he 
left  the  neighborhood  where  he  was  living 
because  he  wanted  to  get  away  from  Night 
Riders.  We  think  this  is  irrelevant.  It  is  too 
remote  from  the  issue. 

The  thirty-sixth  assignment  Is  overruled. 
This  refers  to  a  mere  application  of  a  rule 


of  practice,  and  the  question  is  not  likely  to 
arise  upon  the  next  trial. 

The  thirty-eighth  assignment  is  overruled. 
The  matter  complained  of  therein  was  sub- 
stantially proven  in  a  subsequent  part  of  the 
examination  of  the  same  witness,  although 
Robertson  county,  mentioned  in  the  assign- 
ment was  not  referred  to  by  name. 

Assignments  Nos.  45,  46,  and  47  are  over- 
ruled. They  refer  to  an  effort  to  prove  the 
charter  of  the  Planters*  Protective  Associa- 
tion of  Kentucky,  Tennessee,  and  Virginia, 
the  special  form  of  organization  of  that  body, 
and  its  volume  of  business.  We  think  these 
inquiries  are  too  remote. 

The  fifty-third  assignment  is  overruled 
This  refers  to  certain  moneys  paid  to  Mr. 
True  by  the  association  as  his  fee  for  defend- 
ing certain  members  of  the  association  charg- 
ed with  malicious  threats  under  the  statute. 
This  does  not  appear  to  have  been  concerned 
with  night-riding,  although  Mr.  True  says, 
In  answer  to  a  question,  that  the  people 
spoke  of  them  as  Night  Riders. 

We  think  the  fifty-fifth  assignment  should 
be  overruled.  This  concerns  the  killing  of 
Rufus  Hunter,  after  the  killing  of  Bennett 
We  do  not  think  this  circumstance  would 
throw  any  light  upon  the  issues  to  be  tried 
in  the  present  case. 

The  following  assignments:  Nos.  12,  13, 
14,  15,  16,  17.  18,  19,  20,  21,  22,  23,  24.  25, 
26,  27,  28,  29,  SO,  31,  32,  33,  35,  37.  40,  41.  43, 
44,  48,  49,  50,  51,  and  52— challenge  the  rul- 
ings of  the  trial  judge  on  certain  points  of 
evidence.  The  action  of  his  honor  was  not 
based  upon  the  form  of  the  Beveral  questions 
propounded,  but  upon  the  nature  of  the  evi- 
dence offered.  We  do  not  deem  it  necessary 
to  rule  upon  these  several  assignments  seri- 
atim, but  shall  only  state  our  conclusions 
as  to  the  admissibility  of  the  classes  of  evi- 
dence referred  to. 

Plaintiffs  in  error  were  indicted  for  kill- 
ing "Voyn"  (Vaughn)  Bennett  The  evidence 
indicates  that  he  was  a  member  of  a  band  of 
Night  Riders,  and  that  he  was  killed  on  one 
of  the  public  roads  of  Montgomery  county, 
while  on  horseback,  masked  and  garbed  as 
a  Night  Rider,  and  armed,  and  with  a  band 
of  persons  similarly  masked  and  garbed  and 
armed.  The  evidence  is  conflicting  as  to 
the  immediate  facts  attending  the  occur- 
rence. The  theory  of  the  state  Is  that  the 
deceased  was  shot  from  ambush  by  plain- 
tiffs In  error  as  be  was  riding  along  the 
public  road.  The  theory  of  the  defense  Is 
that  the  plaintiffs  hi  error  were  assailed  by 
a  band  of  Night  Riders,  numbering  25  or  30, 
and  they  fired  in  self-defense,  killing  one, 
and  the  others  fleeing.  The  evidence  shows 
that  plaintiffs  In  error  were  tn  a  field  on  the 
side  of  the  road,  near  the  fence,  at  a  point 
where  a  cross-road  that  passes  by  the  hous- 
es of  Woodson  and  Oooksey  Intersects  a  road 
known  as  the  Trough  Spring  road.  To  ac- 
count for  their  presence  at  this  point  evi- 
dence was  offered,  some  of  which  was  ad- 
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state,  and  neighboring  counties  In  Kentucky 
— composed  of  numerous  lodges,  officered  by 
"captains,"  "colonels,"  and  a  "general,"  all 
under  one  management,  and  having  a  com- 
mon purpose;  that  the  purpose  was  to  force 
all  tobacco  raisers  In  the  counties  covering 
what  Is  caned  the  "Black  Patch"  In  Ken- 
tucky and  Tennessee  to  become  members  of 
"the  Planters'  Protective  Association  of  Ken- 
tucky, Tennessee,  and  Virginia,"  an  organi- 
zation formed,  as  alleged,  to  control  the 
price  of  tobacco  in  that  territory;  that  In 
carrying  out  this  purpose  the  "Night  Riders" 
had  terrorized  the  whole  of  the  section  of 
country  referred  to,  by  scraping  plant  beds, 
sending  threatening  letters,  riding  through 
the  country  masked  and  armed,  visiting  the 
houses  of  people,  shooting  Into  houses  oc- 
cupied by  women  and  children,  forcing  men 
cut  of  their  houses  and  beating  them  with 
switches,  sticks,  and  fence  palings,  burning 
houses,  barns,  stables  with  live  stock  in 
them,  and  farm  machinery ;  that  in  order  to 
suppress  opposition  to  "the  Planters'  Protect- 
ive Association  of  Kentucky,  Tennessee,  and 
Virginia,"  by  exterminating  the  business  of 
the  Independent  buying  of  tobacco,  they  had 
gone  to  the  length  of  threatening  a  descent 
In  force  upon  certain  towns  in  Kentucky  and 
Tennessee,  had  actually  descended  upon  and 
raided  certain  towns  In  Kentucky,  and  among 
others  had  shot  up  the  city  of  Hopklnsville ; 
that  they  had  threatened  the  city  of  Clarks- 
ville so  ominously  that  the  citizens  had  or- 
ganized for  defense,  and  a  military  company 
was  kept  there  In  readiness  to  aid  the  citi- 
zens; that  the  cause  of  hostility  to  Clarks- 
rllle  was  the  existence  of  the  business  of 
Independent  buying  of  tobacco  there.  There 
was  evidence  that  the  plaintiffs  In  error  had 
been  engaged  as  guards  by  one  of  the  in- 
dependent houses,  also  Incidentally  to  assist 
In  guarding  the  city  from  attack.  There  was 
evidence  that  a  telephone  message  was  sent 
in  to  Clarksville  informing  the  chief  of  po- 
lice that  a  body  of  "Night  Riders,"  15  In 
number,  had  started  towards  Clarksville 
about  10  o'clock  on  the  night  in  question; 
that  the  sheriff  was  notified,  and  refused  to 
take  any  action;  that  the  people  along  the 
line  they  were  expected  to  travel,  not  in 
sympathy  with  the  Night  Riders,  needed 
help;  that  thereupon  the  plaintiffs  in  error 
and  several  others  were  sent  out  to  assist 
the  people,  and  to  arrest  the  Night  Riders, 
If  they  could;  that  they  all  proceeded  into 
the  neighborhood  from  which  the  telephone 
message  had  come ;  that  shooting  was  heard\ 
a  short  distance  further  on;  that  the  party 
from  Clarksville  then  proceeded  In  the  di- 
rection from  which  the  shots  apparently 
came,  but  did  not  overtake  or  discover  any 
Night  Riders;  that  plaintiffs  In  error  were 
nested  by  the  man  commanding  the  party, 


riients.  There  was  evidence  tending  to  show 
that  all  of  the  foregoing  facts  were  known, 
In  a  general  way,  to  the  plaintiffs  in  error. 

We  think  all  of  the  foregoing  evidence 
was  competent.  The  situation  was  peculiar, 
perilous,  and  unprecedented  in  a  time  of 
peace.  It  was  proper  that  the  plaintiffs  in 
error  should  be  permitted  to  show  and  devel- 
op before  the  Jury  all  of  the  facts,  so  as  to 
give  to  that  body  a  clear  and  comprehensive 
Idea  of  the  organization  plaintiffs  in  error 
had  to  deal  with — to  trace  its  origin  and 
history,  prove  its  purposes,  Its  method  of 
operation,  its  spirit  and  nature.  By  this 
means  the  jury  would  be  placed  In  the  posi- 
tion of  the  plaintiffs  in  error,  and  see  the 
situation  as  they  saw  it,  and  appreciate 
their  position  when  confronted,  at  night,  by 
a  superior  force  of  such  men.  The  Jury 
would  likewise  be  placed  in  a  position  to 
better  determine  who  was  guilty  of  the  first 
overt  act,  In  a  case  where  the  evidence  was 
in  conflict  on  that  subject,  as  in  the  present 
case.  This  is  very  evident  from  the  consid- 
eration that,  when  men  go  out  upon  the 
public  road  masked  and  armed,  and  garbed 
like  Night  Riders,  thus  proclaiming  them- 
selves as  members  of  an  organization  widely 
notorious  for  its  use  of  the  cudgel,  the  shot- 
gun, and  the  torch  against  the  persons  and 
the  houses  and  the  property  of  defenseless 
people,  the  very  sight  of  them  is  a  sugges- 
tion of  danger,  an  indication  of  a  lawless 
purpose,  a  ground  and  reason  for  instant 
and  anxious  alertness.  The  presence  of  a 
body  of  men  so  masked,  garbed,  and  armed, 
or  even  of  one  man  so  accoutered,  Is  an  out- 
rageous breach  of  law  and  order,  and  Is  an 
imminent  and  violent  threat  against  all  oth- 
er persons  who  may  encounter  him  or  them, 
or  against  all  other  persons  whom  he  or 
they  may  encounter.  We  do  not  say,  nor 
do  we  wish  to  be  understood  as  intimating, 
that  the  mere  fact  of  one  man  or  a  band 
of  men  being  so  arrayed  would  justify  oth- 
er people  in  arming  themselves  and  hunt- 
ing them  down  and  killing  them;  but  it  is 
quite  evident  that  only  a  slight  hostile  move- 
ment from  men  so  masked  and  garbed  and 
armed  would  justify  another  person  in  In- 
stantly apprehending  danger  of  death  or 
great  bodily  harm  at  their  hands.  The  prin- 
ciples, as  applied  to  the  apprehension  that 
may  properly  be  entertained  in  respect  of 
a  single  antagonist  of  bad  and  dangerous 
character  who  has  uttered  threats,  whether 
communicated  or  uncommunicated,  are  set 
forth  in  the  two  cases,  respectively,  of  Jack- 
son v.  State,  6  Baxt  452,  and  Little  v.  State, 
6  Baxt.  491.  Where  the  evidence  shows  a 
conspiracy  existing  among  two  or  more  men, 
or  a  body  of  men,  to  do  an  unlawful  thing, 
the  body  of  men  attains  the  distinctive  char- 
acter of  an  Individual,  and  each  man  contrl'o- 


or  In  furtherance  of  the  object  or  common 
design  of  the  conspiracy.  Irvine  t.  State, 
104  Tenn.  132, 146-147,  56  S.  W.  845 ;  Stand- 
ard OU  Co.  v.  State,  117  Tenn.  618,  673,  10 
S.  W.  705,  10  L  R.  A.  (N.  S.)  1015  et  seq.  It 
Is  but  fair.  In  such  a  case,  to  attribute  to 
each  member  of  the  body  the  character  of 
the  whole  body  or  organization,  when  meas- 
uring the  rights  of  one  who  claims  he  has 
defended  himself  against  Its  aggressions,  and 
to  that  end  to  hear  proof  as  fully  as  if  the 
character  and  reputation  of  an  Individual 
man  were  under  examination;  the  princi- 
ple being  broad  enough  to  embrace  the  facts, 
consisting  of  acts  and  deeds,  as  well  as  the 
reputation  of  an  organization  extending  over 
and  operating  in  a  wide  section  of  country. 

In  some  of  the  assignments  above  referred 
to,  objection  is  taken  to  the  action  of  the 
trial  judge  in  refusing  to  permit  the  plain- 
tiffs in  error  to  show  a  connection  existing 
between  the  Night  Rider  organization  and 
"the  Planters'  Protective  Association  of  Ken- 
tucky, Tennessee,  and  Virginia."  If  such  con- 
nection exists,  we  think  It  may  be  sho>wn, 
but  only  so  far  as  to  fully  develop  the  na- 
ture and  purpose  of  the  Night  Rider  organi- 
zation. How  far  such  Inquiry  may  go  must 
depend  largely  upon  the  discretion  of  the 
trial  Judge  as  the  Investigation  proceeds. 

Assignments  Nos.  56,  57,  68,  69,  and  60 
contain  objections  made  to  the  charge  of  the 
court  below.  We  do  not  think  it  necessary 
to  refer  more  particularly  to  these  assign- 
ments, because  we  do  not  think  there  is  any 
likelihood  of  a  repetition  of  such  error  as 
there  may  be  in  any  portion  of  the  charge 
quoted. 

The  sixty-first,  sixty-second,  sixty-third, 
and  sixty-fourth  assignments  present  the 
point,  in  one  form  or  another,  that  the  evi- 
dence does  not  sustain  the  verdict  Since 
there  is  to  be  a  new  trial,  we  should  forbear 
expressing  an  opinion  upon  the  merits  of  the 
controversy. 

From  what  has  already  been  said,  it  is 
clear  that  the  circuit  judge  committed  error 
in  refusing  to  change  the  venue  to  Davidson 
county,  and  also  in  the  exclusion  of  compe- 
tent evidence.  The  Judgment  is  therefore 
reversed,  and  the  cause  is  remanded  to  the 
criminal  <«ourt  of  Montgomery  county,  with 
directions  to  transfer  It  for  trial  to  the  crim- 
inal court  of  Davidson  county. 

LITTLE  ROCK  RY.  &  ELECTRIC  CO. 
NEWMAN. 

(Supreme  Court  of  Arkansas.    June  14,  1009.) 
Elkctbicitt  ({  11*)— Supply  or  Electricity 
^^Ch  a  bo  es 

An  act  of  the  General  Assembly  of  1905 
(Acts  1905.  p.  700)  provided  that  all  persons  or 


price  charged  per  thousand  units  for  such  elec- 
tricity, ana  to  base  their  charges  by  the  meters, 
and  charge  as  per  the  tables  supplied  patrons, 
and  bills  rendered  shall  show  the  number  of 
units  charged  for.  Held,  that  the  act  does  not 
attempt  to  regulate  charges  further  than  to  re- 
quire publicity  and  uniformity,  and  does  not  for- 
bid the  fixing  by  an  electric  company  of  a  min- 
imum charge  per  month,  and  the  fact  that  the 
charge  for  meters  is  expressly  forbidden  nega- 
tives any  intent  to  forbid  any  other  charge  uni- 
formly made  against  all  patrons  using  the  same 
quantity  of  the  commodity. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  1L*J 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Action  by  T.  J.  Newman  against  the  Little- 
Rock  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, for  appellant  J.  A.  Comer  and  Jno.  T. 
Castle,  for  appellee. 

McCULLOCH,  C  X  This  case  Involves 
the  construction  of  an  act  of  the  General  As- 
sembly of  1905  (Acts  1906,  p.  700),  entitled 
"An  act  to  regulate  water,  gas  and  electric 
companies  In  cities  of  the  first  and  second 
class,"  the  first  two  sections  of  which  read 
as  follows: 

"Section  1.  That  all  persons,  partnerships 
or  corporations  owning  or  operating  any 
company  or  enterprise  for  the  furnishing  of 
water,  gas  or  electricity  to  the  general  pub- 
lic, In  cities  of  the  first  and  second  class,  in 
the  state  of  Arkansas,  In  case  they  furnish 
meters  to  their  patrons  for  the  purpose  of 
measuring  such  water,  gas  or  electricity,  and 
in.  cities  of  the  first  class  such  meters  shall 
be  furnished  upon  demand  without  charge; 
are  hereby  required  to  supply  printed  tables 
to  their  patrons  semi-annually,  on  the  first 
day  of  January  and  July  of  each  year  which 
said  tables  shall  show  the  price  charged  per 
thousand  units  for  such  water,  gas  or  elec- 
tricity. 

"Sec.  2.  That  all  such  water,  gas  or  elec- 
tric companies  shall  base  their  charges  for 
such  commodities  upon  the  reading  of  said 
meters,  and  shall  charge  for  same  as  per 
printed  tables  supplied  patrons,  and  bills  or 
statements  rendered  patrons  shall  show  the 
number  of  units  charged  for." 

The  third  section  of  the  act  prescribes  a 
penalty  against  a  company  violating  its  pro- 
visions. 

This  controversy  between  appellant  com- 
pany and  appellee,  a  resident  of  the  city  of 
Little  Rock  arises  over  the  attempt  of  the 
former  to  Impose  on  the  latter,  before  con- 
necting his  residence  with  the  lighting  plant 
so  as  to  furnish  it  with  electric  current  a 
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covering  readiness  to  serve  expense,  but  if 
the  quantity  of  electricity  consumed  each 
month  shall  amount  to  said  sum,  no  readiness 
to  serve  charge  will  be  made."  Counsel  for 
appellant  contend  that  the  act  in  question 
does  not  attempt  to  regulate  charges  for  serv- 
ice, and  that  under  a  proper  construction  of 
its  provisions  the  company  is  entitled,  if  it 
sees  fit,  to  make  an  uniform  minimum  month- 
ly charge  against  customers,  sufficient  to 
compensate  it  for  its  outlay  and  expense  in 
keeping  Its  machinery  and  appliances  in 
readiness  to  adequately  supply  them  with 
light  at  any  moment  On  the  other  hand, 
counsel  for  appellee  contend  that  the  act 
limits  the  charges  to  the  actual  readings  of 
the  meter,  and  that  no  charge  can  be  made 
except  for  the  quantity  of  current  actually 
consumed,  according  to  the  rates  fixed  for 
all  customers.  The  act  is  In  derogation  of 
the  right  of  freedom  of  contract,  and  should 
be  strictly  construed.  Watkins  v.  Griffith, 
69  Ark.  344,  27  S.  W.  234;  Ry.  Co.  v.  Cook- 
Bey,  70  Ark.  481,  69  S.  W.  259. 

The  first  section  Is  somewhat  ambiguous, 
and  the  most  that  can  be  made  out  of  it  is 
that,  in  cities  of  the  first  class,  companies 
or  concerns  operating  the  business  of  fur- 
nishing water,  gas,  or  electricity  to  the  pub- 
lic must  furnish  meters  to  patrons  free  of 
charge,  and  publish,  in  the  manner  prescrib- 
ed, tables  of  the  prices  charged  per  thousand 
units.  The  second  section  provides,  in  sub- 
stance, that  charges  for  such  commodities 
shall  be  based  on  readings  of  the  meters,  and 
shall  be  In  accordance  with  the  published 
tables.  A  close  analysis  of  the  statute  does 
not  discover  any  attempt  to  regulate  charges 
further  than  to  require  publicity  and  uni- 
formity. The  manifest  design  of  the  act  is 
to  provide  means  whereby  the  consumer  may 
be  informed  as  to  the  exact  charge  for  serv- 
ice, and  to  require  uniformity  of  charges 
against  all  customers  using  like  quantities 
of  the  commodity.  Nowhere  does  this  stat- 
ute attempt  to  say  that  persons  using  differ- 
ent quantities  of  the  commodity  in  a  given 
time  must  be  charged  the  same  price  per 
thousand  units,  nor  that  a  minimum  charge 
per  month  for  service  may  not  be  Imposed. 
Tbe  Legislature  did  not  Intend  to  compel  the 
company  to  put  in  a  meter  and  hold  itself  in 
readiness  to  serve  those  who  use  none  of  the 
commodity  to  be  supplied,  and  the  language 
of  the  act  does  not  warrant  the  construction 
that  the  fixing  of  a  minimum  charge  was  to 
be  forbidden.  If  that  had  been  intended,  it 
could  have  been  clearly  expressed.  So,  it 
matters  not  whether  it  be  termed  a  "readi- 
ness to  serve  charge,"  or  a  "minimum  rate 
charge,"  it  amounts  to  the  same  thing  and  is 
aot  forbidden  by  the  language  of  the  stat- 


charge  uniformly  made  against  all  patrons 
using  the  same  quantity  of  the  commodity. 
A  regulation  of  tbe  charges  for  such  service 
should  be  Just  to  the  company  as  well  as  to 
ail  its  patrons,  so  as  to  allow  compensation 
to  the  former  and  reasonable,  uniform  rates 
to  tbe  latter,  according  to  the  amount  of  the 
commodity  consumed.  One  class  of  patrons 
sbould  not  be  favored  at  the  expense  of  an- 
other. And  we  do  not  bold  that  a  regulation 
of  charges,  based  exclusively  on  tbe  number 
of  units  of  the  commodity  consumed,  and 
confined  to  a  fixed  charge  for  each  given 
number  of  units  consumed,  would  not  be  sus- 
tained if  found  to  be  Just  to  the  company 
and  all  Its  patrons.  The  Legislature  has 
not,  we  think,  attempted  to  do  that. 

The  decree  Is  reversed  and  the  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  the  answer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

BATTLE,  J.,  absent,  and  not  participating. 


AMERICAN  FIRE  INS.  CO.  et  al.  v. 
HAYNIE  et  al. 

(Supreme  Court  of  Arkansas.    June  7,  1909.> 

1.  Insurance  (J  589*) — Necessity  op  Proof 
or  Loss. 

Failure  to  present  proof  of  loss  within  the 
time  prescribed  by  the  policy  works  a  forfeiture 
of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  1333;  Dec.  Dig.  {  539."] 

2.  Appeal  and  Error  (S  263*)— Reservation: 
in  Lower  Court  of  Grounds  of  Review — 
Exceptions— Instructions. 

An  appellant  cannot  complain  of  an  er- 
roneous instruction,  where  he  takes  no  excep- 
tion to  the  overruling  of  his  objection  to  the 
same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and* 
Error,  Cent  Dig.  H  1516-1532;  Dec.  Dig.  f 


3.  Insurance  ({  669*)  —  Actions  —  Instruc- 
tions. 

In  an  action  on  a  policy  of  insurance,  de- 
fendant requested  an  instruction  reciting  the 
clause  in  the  policy  making  it  necessary  to  fur- 
nish proof  of  loss  and  charging  that  it  was  the 
duty  of  insured  to  comply  with  the  provisions 
thereof  and  that  If  he  did  not  so  comply  the 
policy  was  void.  There  was  evidence  to  show 
that  the  accused  attempted  to  comply  with  the 
provision,  and  that  the  insurance  company  re- 
ceived the  lists  of  articles  destroyed  and  saved, 
and  did  not  notify  the  insured  that  the  proofs 
were  incomplete.  Held,  that  the  instruction 
was  properly  refused,  as  it  made  the  verdict 
depend  on  a  single  issue  stated,  to  the  exclu- 
sion of  all  others,  such  as  the  waiver  of  a  suffi- 
cient proof  of  loss  by  the  company  and  estop- 
pel to  deny  the  sufficiency  of  the  one  furnished. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  669.*] 
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4.  INSURANCE  (|  655*)  —  PBOOT  OT  LOSS  — 

Waives. 

A  failure  to  fnmlih  proof  of  loss,  as  re- 
quired by  the  terms  of  the  policy,  may  be 
waived  by  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.||  1367-1378,  1382-1380;  Dec.  Dig. 
f  555.*] 

5.  Trial  (|  253*) — Instructions — Issues. 

In  an  action  on  an  Insurance  policy,  a  re- 
quested instruction  that  the  furnishing  of  proofs 
of  loss  within  30  days  after  the  date  of  the 
alleged  fire  is  a  condition  precedent  to  recovery 
by  plaintiffs,  and  failure  to  comply  therewith  is 
a  valid  defense  to  the  action  on  the  policy  as 
if  it  were  made  an  express  ground  of  forfeiture, 
is  properly  refused  as  ignoring  the  contention 
of  plaintiffs  that  the  insurance  company  waived 
proof  of  loss  and  was  estopped  to  question  the 
sufficiency  of  one  furnished,  and  the  instruc- 
tion should  have  contained  the  qualification  "un- 
less you  find  that  the  company  has  waived  the 
forfeiture." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  613-623;  Dec.  Dig.  {  253.*] 

6.  Trial  (||  260,  267*)— Instructions. 

In  an  action  on  an  insurance  policy,  the 
company  is  entitled  to  a  special  instruction  as 
to  any  defect  in  or  failure  to  furnish  proof  of 
loss  within  the  time  specified  in  the  policy,  al- 
though the  court  has  given  a  general  instruc- 
tion on  the  same  point;  but  the  instruction  re- 
quested must  be  a  proper  one,  and  the  court  Is 
not  bound  to  modify  or  qualify  the  requested  in- 
struction so  as  to  remedy  its  defects. 

[Ed.  Note.'— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659,  671 ;  Dec.  Dig.  H  260,  267.*] 

7.  Insurance  (}  8*)— Mutual  Companies— 
Guaranty  Obligations. 

Acts  1905.  p.  492,  8  4,  provides  that,  before 
a  mutual  fire  insurance  company  shall  do  busi- 
ness 'in  a  state,  it  shall  file  a  qualified  indem- 
nity bond,  conditioned  for  the  prompt  payment 
of  all  claims  arising  and  accruing  to  any  or  all 
persons  during  the  term  of  said  bond  by  virtue 
of  any  policy  Issued  by  any  such  company  on 
any  property  in  the  state.  A  bond  filed  in  pur- 
suance of  this  statute  was  conditioned  that  the 
company  "shall  promptly  pay  all  claims  arising 
and  accruing  to  any  person  or  persons  during 
the  term  of  said  bond  by  virtue  of  any  policy  is- 
sued by  any  such  company  or  association  in 
this  state  whenever  the  same  shall  become  due." 
Held,  that  the  liability  under  the  bond  in- 
cluded a  loss  on  property  situated  in  the  state 
which  occurred  during  the  time  when  the  bond 
was  in  force,  although  the  policy  was  issued 
prior  to  the  execution  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  a*] 

8.  Appeal  and  Error  (|  1036*)— Harmless 
Error— Misjoinder  or  Parties. 

Acts  1905,  p.  798,  provides  that,  when 
causes  of  a  like  nature  or  relative  to  the  same 
question  are  pending  before  any  of  the  circuit 
or  chancery  courts  of  this  state,  the  court  may 
consolidate  said  causes  when  It  appears  reason- 
able to  do  so.  An  action  was  brought  against 
a  mutual  fire  insurance  company  on  a  policy 
and  against  its  sureties  on  an  indemnity  bond 
given  to  insure  prompt  payment  of  losses,  and 
the  sureties  adopted  the  answer  of  the  insurance 
company  and  voluntarily  went  to  trial  on  the 
issues  raised  by  the  pleadings.  Held,  that  no 
prejudice  could  have  resulted  from  the  joinder 
of  parties. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4069-4074;  Dec.  Dig.  § 
1036.*] 


Appeal  from  Circuit  Court,  Nevada  Coun- 
ty ;  Jacob  M.  Carter,  Judge. 

Action  by  I*  B.  Haynle  and  other*  against 
the  American  Fire  Insurance  Company  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal  Affirmed. 

On  the  15th  day  of  October,  1908,  the 
American  Insurance  Company,  In  consider- 
ation of  the  sum  of  $18,  Insured  L.  B.  Hay- 
nle for  the  term  of  three  years,  against  loss 
by  Are,  for  $450,  on  a  dwelling  bouse.  In  the 
town  of  Bod  caw  In  Nevada  county,  Arkan- 
sas, for  $100  on  bis  household  and  kitchen 
furniture,  and  $50  on  an  organ,  contained  in 
bis  said  dwelling  house.  On  the  29th  day 
of  October,  1907,  the  building,  with  most  of 
It*  contents,  was  destroyed  by  fire.  This 
suit  was  brought  by  Haynle  against  the  In- 
surance company  and  the  sureties  on  Its 
bond  In  the  Nevada  circuit  court  to  recover 
the  loss.  The  insurance  company  answered, 
admitting  the  issuance  of  the  policy  and  the 
destruction  of  the  property  by  fire,  bat  de- 
nied that  the  Insured  notified  the  company 
of  his  loss,  or  that  he  filed  a  proof  of  loss 
within  80  days  In  conformity  with  the  re- 
quirements of  the  policy.  It  admitted  that 
on  May  7,  1907,  a  bond  for  $15,000  was  filed 
by  It  In  the  office  of  the  Auditor  of  State  in 
compliance  with  Act  No.  192  of  the  General 
Assembly  of  the  State  of  Arkansas  of  1905, 
but  denied  that}  its  said  sureties  are  liable 
on  the  claim  sued  on,  and  "alleges  the  facts 
and  truth  to  be  that  the  policy  sued  on  here- 
in was  issued  and  delivered  to  plaintiff  on 
or  about  the  15th  day  of  October,  1906,  and 
that  said  bond  alleged  to  have  been  made 
on  the  7th  day  of  May,  1907,  by  defendant 
and  said  sureties,  was  not  In  existence  or  In 
force  at  the  time  said  policy  was  issued." 
The  sureties  on  the  bond  first  filed  a  plea  in 
abatement,  but  by  permission  of  the  court 
withdrew  it,  and  adopted  as  their  answer 
the  answer  of  the  Insurance  company.  All 
parties  then  announced  ready  for  trial,  and 
the  case  was  tried  before  a  Jury. 

L.  B.  Haynle  testified:  That  be  was  the 
holder  of  the  policy  sued  on,  and  that  the 
fire  occurred  on  the  29th  day  of  October, 
1907.  That  the  morning  after  the  fire  he 
asked  one  Isham  Mack  to  notify  the  Insur- 
ance company  of  the  fire,  and,  pursnant  to 
his  request,  Mack  wrote  and  mailed  to  the 
company,  the  following  letter:  "Bodcaw, 
Ark.  10/30/07.  American  Insurance  Co, 
Little  Rock,  Ark. — Gentlemen:  By  request 
of  L.  B.  Haynle  of  this  place  who  holds  pol- 
icy No.  14,081  In  your  company  covering  his 
Dwg.  &  H.  H.  goods,  I  write  to  Inform  you 
that  his  house  and  most  of  the  contents  was 
destroyed  by  fire  last  night  Please  send  the 
adjuster  for  your  company  and  oblige. 
Tours  respectfully,  I.  H.  Mack."  That  with- 
in 80  days  after  the  fire  occurred.  Intending 
to  comply  with  the  requirements  of  the  poll- 


Tor  other  cases  see  same  topic  and  lection  NUMBER  In  Dec.  ft  Am.  Digs.  UOT  to  data,  ft  Reporter  Indent 


Digitized  by 


Google 


Ark.) 


AMERICAN  FIRE  INS.  00.  t.  HAYNIE. 


827 


<7,  he  made  oat  and  swore  to  the  following 
paper: 

"Articles  Burnt 

13  Quilts    $87  50 

4  Cotton  Mattresses   12  00 

10  Chairs   5  00 

1  Chair,  Rocker   2  00 

1  Bnrean    7  50 

I  Safe    2  50 

Dishes  and  Glassware   12  50 

1  Cook  Stove   7  50 

4  Tables   4  00 

1  Book  Case  and  Books   5  00 

3  Bedsteads   12  00 

1  Set  Bed  Springs   2  00 

6  Pictures  Enlarged   16  00 

Mechanic  Tools   15  00 

Canned  Goods,  Groceries   25  00 

Clothing   40  00 

Organ    75  00 

Total   $280  00 

"Articles  Saved. 

1  Dresser  $  400 

1  Machine    8  00 

1  Trunk   1  00 

2  Bods.  Cotton    4  00 

1  Set  Bed  Springs    2  00 

8  Quilts   12  00 

1  Feather  Bed   5  00 

Wearing  Clothe   10  00 

Total    14600 

•'[Signed]  L.  B.  Haynie. 
"I,  J.  M.  Hairston,  a  duly  commissioned 
Justice  of  the  peace,  do  hereby  certify  that 
the  above  Is  a  true  statement  of  property 
burned  and  saved  to  the  best  of  my  judg- 
ment   Nov.  20th,  1907. 

"[Signed]  J.  M.  Hairston,  J.  P." 

That  he  Intended  It  for  a  proof  of  loss 
and  mailed  it  at  once  to  the  insurance  com- 
pany at  Little  Rock,  Ark.  That  In  the  same 
envelope,  but  on  a  separate  sheet  of  paper, 
he  inclosed  a  statement  In  writing  about  the 
origin  of  the  Are  and  when  it  occurred. 
That  no  answer  was  received  from  the  In- 
surance company.  The  Insurance  policy 
and  the  bond  were  read  in  evidence. 

The  defendants  Introduced  as  a  witness 
E.  Miles,  the  secretary  of  the  company.  He 
admitted  receiving  the  Tetter  from  I.  H. 
Mack,  and  the  list  of  "articles  burnt"  and 
"articles  saved"  copied  above,  but  denies  re- 
ceiving the  statement  about  the  origin  of  the 
fire  and  where  It  occurred. 

The  jury  returned  Into  court  the  follow- 
ing verdict:  "We,  the  Jury,  find  for  the 
plaintiff  on  house  In  the  sum  of  $450.00,  and 
on  personalty  $150.00:  also  we  further  find 
12  per  cent  penalty,  $72.00."  From  the  Judg- 
ment entered  on  the  verdict  the  defendants 
have  duly  appealed  to  this  court 

C  P.  Harnwell.  for  appellants.  Hamby  A 
Haynie,  tor  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  At  the  request  of  the  appellee,  the  court 
instructed  the  jury  that  the  law  did  not  re- 
quire Mm  to  furnish  the  insurance  company 
with  a  proof -of  less  In  order  to  recover  the 


amount  due  for  the  destruction  of  his  house 
by  .fire.  This  Instruction  was  erroneous.  It 
has  been  expressly  held  by  this  court  that 
In  such  cases  the  failure  to  present  the  proof 
of  loss  within  the  time  prescribed  by  the 
terms  of  the  policy  works  a  forfeiture  of  the 
right  to  claim  anything  on  the  policy.  Teu- 
tonla  Insurance  Co.  v.  Johnson,  72  Ark.  484, 
82  8.  W.  840;  Arkansas  Mutual  Fire  Insur- 
ance Co.  v.  Clark,  84  Ark.  224,  105  8.  W. 
257 ;  Minneapolis  Fire  &  Marine  Mutual  Ins. 
Co.  v.  Fulte,  72  Ark.  365,  80  S.  W.  576.  But 
appellants  are  In  no  attitude  to  complain  of 
any  of  the  Instructions  given  by  the  court 
at  the  Instance  of  the  appellee.  The  record 
shows  that  the  Instructions  were  given  over 
their  objections;  but  It  also  shows  that  ap- 
pellants did  not  save  any  exceptions  to  the 
action  of  the  court  In  giving  any  of  the  in- 
structions asked  by  the  appellee.  In  the  case 
of  Melsenheimer  v.  State,  73  Ark.  407.  84  S. 
W.  484,  the  court  said:  "An  objection  pre- 
cedes an  exception.  The  objection  calls  for 
a  ruling  by  the  trial  court  and  the  exception 
directs  attention  to  and  fastens  the  objection 
for  a  review  on  appeal.  If  a  party  does  not 
follow  the  ruling  on  bis  objection  by  clinch- 
ing it  with  an  exception,  he  waives  the  ob- 
jection." See,  also,  Cammack  et  al.  v.  South- 
western Fire  Ins.  Co.  (Ark.)  115  S.  W.  142. 
Hence  by  the  rules  of  practice  appellants 
waived  their  objections  to  the  Instructions 
given  at  the  Instance  of  the  plaintiff  by  not 
excepting  to  the  ruling  of  the  court  in  giving 
them,  and  they  are  not  before  us  for  review. 

2.  Counsel  for  appellants  also  contends  that 
the  court  erred  In  refusing  instruction  No.  3 
asued  by  them.  The  instruction  recites  the 
clause  in  the  policy  with  regard  to  the  proof 
of  loss,  and  tells  the  jury  that  it  was  the 
duty  of  appellee  to  comply  with  the  provi- 
sions thereof,  and  that  If  he  did  not  "within 
30  days  after  the  fire,  make  out  and  deliver 
to  defendant  company  a  proof  of  loss,  sign- 
ed and  sworn  to  by  plaintiff,  stating  his 
knowledge  and  belief  as  to  the  origin  of  the 
Are,  the  time  of  the  fire,  plaintiff's  Interest, 
and  the  interest  of  all  others  in  the  property 
destroyed,  the  cash  value  of  each  Item  de- 
stroyed and  the  amount  of  the  loss  thereon, 
all  incumbrances  thereon,  all  other  Insurance 
covering  said  property,  all  schedules  and  de- 
scriptions In  said  policy,  any  change  in  the 
use,  title,  occupation,  location,  possession,  or 
exposure  of  said  property,  by  whom  occupied 
and  for  what  purpose  the  building  insured 
was  occupied,  at  the  time  of  the  Are,  then 
said  policy  becomes  Inoperative  and  void  be- 
cause of  such  noncompliance  by  plaintiffs, 
and  plaintiffs  will  not  be  entitled  to  any  re- 
covery, and  you  must  And  for  the  defend- 
ants." This  Instruction  should  not  have  been 
given.  It  directly  and  plainly  made  the  ver- 
dict depend  upon  the  propositions  stated  In 
It  and  excluded  all  other  issues.  St.  L.,  I. 
M.  &  S.  Ry.  Co.  v.  Smith,  82  Ark.  105,  100  S, 
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W.  884;  Aluminum  Company  of  America  v. 
Ramsey  (Ark.)  117  S.  W.  668.  The  obnoxious 
feature  of  the  instruction  is  that  it  entirely 
ignored  appellees'  contention  tbat  the  Insur- 
ance company  waived  all  other  proof  of  loss 
than  the  one  sent  to  it,  and  that  it  was  es- 
topped from  denying  its  sufficiency.  We  have 
repeatedly  held  that  a  failure  to  furnish 
proof  of  loss  of  the  insured  property,  as  re- 
quired by  the  terms  of  the  policy,  may  be 
waived  by  the  Insurer.  Minneapolis  Fire  & 
Marine  Mutual  Ins.  Co.  v.  Fultz,  72  Ark.  365, 
80  S.  W.  676 ;  Home  Insurance  Co.  v.  Driver, 
87  Ark.  171,  112  S.  W.  200,  and  cases  cited; 
Hartford  Fire  Insurance  Co.  ▼.  Enoch,  79 
Ark.  475,  96  S.  W.  S93. 

Appellee  testified:  That  he  attempted  to 
comply  with  the  provisions  of  the  policy  in 
regard  to  the  proof  of  loss;  that  he  made 
out  a  list  of  the  articles  burnt  and  of  the 
articles  saved,  with  the  value  set  opposite 
each  Item  thereof,  swore  to  the  correctness 
of  it,  and  mailed  it  to  the  insurance  com- 
pany, together  with  a  statement  on  a  sep- 
arate sheet  of  paper  about  the  origin  of  the 
fire  and  when  it  occurred;  that  this  was 
done  within  the  time  prescribed  by  the  terms 
of  the  policy,  and  the  company  neve,r  made 
any  objections  to  it  Appellant  company  ad- 
mits having  received  the  list  of  articles 
referred  to,  but  denies  having  received  the 
statement  which  appellee  says  he  inclosed 
with  it  about  the  origin  of  the  fire  and 
where  it  occurred.  Appellee's  testimony 
showed  an  intention  on  his  part  to  comply 
with  the  requirements  of  his  policy  with  re- 
spect to  the  proof  of  loss,  and,  if  It  was  in- 
complete, good  faith  demanded  tbat  the  in- 
surance company  should  point  out  to  him  in 
what  respect  it  was  lacking.  "The  conditions 
of  insurance  policies  are  numerous,  varied, 
and  minute  in  details.  These  are  doubtless 
essential  for  their  protection  against  fraud, 
and  for  their  complete  security;  but  they 
are  perplexing  to  persons  not  familiar  with 
their  requirements  and  construction.  To  pre- 
vent sharp  practice  and  unfair  advantage 
from  a  superior  knowledge,  it  seems  most 
Just,  and  without  Imposing  an  undue  burden 
on  the  Insurance  companies,  to  hold  that 
when  the  preliminary  proofs  are  received,  if 
there  are  any  defects,  they  shall  so  state  to 
the  insured,  that  he  may  amend  them  in 
time,  if  they  can  be  amended.  If  they  in- 
tend to  deal  fairly  with  an  honest  loss,  why 
should  they  not  so  state?  If  they  believe 
the  claim  of  a  loss  is  a  fraud,  let  them  so 
state,  and  contest  it  on  that  ground.  The 
Interests  Involved  are  so  great,  so  many  per- 
sons bold  all  they  possess  dependent  on 
these  securities,  that  both  Insurers  and  in- 
sured should  be  held  to  the  utmost  good 
faith,  and  such  has  been  the  manifest  pur- 
pose of  the  courts."  Jones  v.  Mechanics' 
Fire  Insurance  Co.,  86  N.  J.  Law,  29,  18  Am. 
Rep.  405.  In  the  cases  of  Hartford  Fire  Insur- 
ance Co.  v.  Enoch,  and  Home  Insurance  Co. 


r.  Driver,  supra,  this  court  quoted  with 
approval  from  the  Supreme  Court  of  the 
state  of  Pennsylvania  the  following:  "If 
the  insured  in  good  faith  and  within  the 
stipulated  time  does  what  he  plainly  intends 
as  a  compliance  with  the  requirements  of 
bis  policy  in  respect  to  proof  of  loss,  good 
faith  requires  that  the  insurer  shall  prompt- 
ly notify  him  of  objections  thereto,  and  mere 
silence  may  so  mislead  him  to  his  disad- 
vantage as  to  be  of  Itself  evidence  of  a  waiv- 
er by  estoppel." 

3.  Counsel  for  appellants  assigns  as  er- 
ror the  refusal  of  the  court  to  give  instruc- 
tion No.  4  asked  by  them.  The  instruction 
reads  as  follows:  "(4)  The  Jury  are  Instruct- 
ed tbat  the  furnishing  of  proofs  of  loss, 
within  SO  days  from  the  date  of  the  alleged 
fire,  is,  in  this  case,  a  condition  precedent 
to  recovery  by  plaintiffs,  and  failure  to 
comply  therewith  is  a  valid  defense  to  the 
action  upon  the  policy,  as  If  it  were  made 
an  express  ground  of  forfeiture."  This  in- 
struction was  also  properly  refused.  It 
made  the  furnishing  of  proof  of  loss  within 
the  stipulated  time  by  the  appellee  a  con- 
dition precedent  to  his  right  of  recovery, 
and  entirely  Ignored  bis  contention  as  to 
the  waiver  of  the  proof  of  loss  by  the  in- 
surance company,  and  its  estoppel  to  ques- 
tion the  sufficiency  thereof.  It  should  have 
contained  the  qualification,  "unless  yon  find 
that  the  company  has  waived  the  forfei- 
ture," or  words  of  like  effect  St  L.,  I.  M. 
&  S.  Ry.  Co.  v.  Smith,  82  Ark.  at  page  111, 
100  S.  W.  884.  This  form  of  instruction 
was  criticised  and  condemned  in  the  case 
of  Ark.  Mid.  Rd.  Co.  v.  Rambo  (Ark.)  117  S. 
W.  784.  In  that  case  the  instruction  was 
given,  and  the  court  held  that  it  should  have 
been  met  by  a  special  and  not  a  general 
objection,  because  the  vice  of  it  had  been 
taken  away  by  other  instructions  given  at 
the  request  of  the  complaining  party;  but 
it  is  not  error  to  refuse  to  give  an  instruc- 
tion, which,  otherwise  containing  a  correct 
statement  of  law,  Is  obnoxious  in  presenting 
the  theory  of  one  party  to  the  exclusion  of 
that  of  his  adversary.  The  court  gave, 
at  the  request  of  appellants,  a  general  In- 
struction on  the  same  point  which  contain- 
ed the  proper  qualification;  but  appellants 
were  entitled  to  a  special  instruction  cover- 
ing the  point  had  they  asked  a  proper  one. 
The  court  however,  was  not  bound  to  modi- 
fy or  qualify  the  Instruction  so  as  to  remedy 
its  defects.  The  party  complaining  must 
ask  a  correct  Instruction.  Horton  v.  Jack- 
son, 87  Ark.  628,  113  S.  W.  45. 

4.  Counsel  for  appellants  contend  that  the 
court  erred  in  refusing  to  give  the  follow- 
ing instruction:  "(5)  The  jury  are  instruct- 
ed that  the  sureties  upon  the  bond  of  de- 
fendant sued  on  herein  are  liable  only  for 
such  losses  as  accrue  on  policies  issued  dur- 
ing the  life  of  said  bond  on  property  situate 
In  the  state  of  Arkansas,  and,  if  you  find 
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from  the  evidence  the  policy  sued  on  was  In 
fact  Issued  before  the  bond  was  made, 
plaintiffs  are  not  entitled  to  recover  on, 
as  against  the  sureties."  The  Instruction 
should  not  nave  been  given.  The  bond  was 
executed  pursuant  to  section  4  of  the  act  of 
April  24,  1905  (Acts  1906,  p.  492).  As  was 
said  In  the  case  of  Ingle  v.  Batesville  Gro- 
cery Co.  (Ark.)  117  S.  W.  242:  "The  liabili- 
ty of  the  insurance  company  Is  fixed  by 
the  policy  of  Insurance  without  regard  to 
the  character  of  the  Insurance  company  to 
be  made  liable.  Block  ▼.  Valley  Mutual  Ins. 
Association,  52  Ark.  201,  12  S.  W.  477,  20 
Am.  St  Rep.  166.  But  the  liability  of  the 
sureties  on  the  bond  Is  fixed  by  the  bond 
Itself."  The  bond  by  Its  terms  Is  condition- 
ed that  the  company  "shall  promptly  pay  all 
claims  arising  and  accruing  to  any  person 
or  persons  during  the  term  of  said  bond  by 
virtue  of  any  policy  issued  by  any  such 
company  or  association  in  this  state,  when- 
ever the  same  shall  become  due."  The 
property  insured  was  situated  in  this  state. 
By  the  provisions  of  the  bond,  the  sureties 
were  obligated  to  pay  all  claims  accruing 
to  any  person  during  the  term  of  the  bond. 
The  claim  accrued  when  the  Insured  had  a 
present  enforceable  right  of  action  against 
the  insurance  company.  Manifestly  his 
claim  against  the  company  accrued  during 
the  term  of  the  bond.  The  bond  was  execu- 
ted on  the  7th  day  of  May,  1907,  and  was 
for  a  period  of  one  year.  The  fire  occurred 
on  the  29th  day  of  October,  1907.  In  accord- 
ance with  the  ruling  in  the  case  of  United 
States  Fidelity  &  Guaranty  Co.  v.  Fultz,  76 
Ark.  410,  89  S.  W.  93,  we  hold  that  the 
bond  was  liable. 

Counsel  for  appellants  also  Insist  that 
there  was  a  misjoinder  of  parties  defendant. 
It  Is  not  necessary  for  us  to  determine 
whether  the  bondsmen  could  be  sued  In  the 
same  action  with  the  company.  The  sure- 
ties adopted  the  answer  of  the  Insurance 
company,  and  voluntarily  went  to  trial  on 
the  issues  raised  by  the  pleadings.  More- 
over, "when  causes  of  a  like  nature  or  rela- 
tive to  the  same  question,  are  pending  be- 
fore any  of  the  circuit  or  chancery  courts 
of  this  state,  the  court  may  make  such  or- 
ders and  rules  concerning  the  proceedings 
therein  as  may  be  conformable  to  the  usages 
of  courts  for  avoiding  unnecessary  costs  or 
delay  In  the  administration  of  justice,  and 
may  consolidate  said  causes  when  It  ap- 
pears reasonable  to  do  so."  Acts  1905,  p. 
798.  The  court  having  this  power  to  con- 
solidate the  suits  if  brought  separately,  no 
prejudice'  could  have  resulted  from  the 
course  adopted.  Mahoney  v.  Roberts,  86 
Ark.  130,  110  8.  W.  225;  Ashford  v.  Richard- 
son (Ark.)  113  S.  W.  80S. 

Finding  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


McDANIEL  v.  ORNER  et  al. 
(Supreme  Court  of  Arkansas.   June  21,  1909.) 

1.  Specific  Performance  (£  5*)  —  Grounds 
of  Relief— Adequacy  of  Remedy  at  Law. 

Equity  will  not  compel  the  specific  per- 
formance of  a  contract,  where  the  remedy  at 
law  is  adequate  and  complete. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §g  5-8;  Dec  Dig.  g  5.*] 

2.  Injunction  ({  57*)— Restraining  Breach 

of  Contract. 

Equity  will  not  restrain  a  breach  of  con- 
tract, where  the  remedy  at  law  is  adequate  and 
complete. 

lEd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  51  111-114;  Dec.  Dig.  I  57.*] 

3.  Injunction  (g  59*)— Restraining  Breach 
of  Contract— Remedy  at  Law. 

A  newspaper  to  increase  its  subscribers 
offered  a  piano  as  a  prize  to  contestant  receiv- 
ing the  highest  number  of  votes.  The  contest 
was  to  close  on  a  designated  date,  but  the  news- 
paper decided  to  continue  the  contest  there- 
after. The  contestant  having  the  largest  num- 
ber of  votes  on  the  designated  date  sought  to 
restrain  the  continuance  of  the  contest  and 
alleged  the  insolvency  of  the  newspaper,  but 
did  not  show  whether  he  was  entitled  to  a  spe- 
cific article  set  apart  for  the  purpose  of  the 
award,  or  whether  the  agreement  was  merely 
executory  to  award  an  article  of  that  descrip- 
tion. Held,  that  the  contestant  had  an  ade- 
quate remedy  at  law  for  damages. 

LEd.  Note— For  other  cases,  see  Injunction, 
Cent  Dig.  K  114-116;  Dec.  Dig.  $  59.*] 

Appeal  from  Nevada  Chancery  Court 
James  D.  Shaver,  Chancellor. 

Suit  by  Mrs.  Lizzie  McDanlel  against  W, 
B.  Orner  and  another.  From  a  decree  dis- 
missing the  complaint  on  sustaining  a  de- 
murrer thereto,  plaintiff  appeals.  Affirmed. 

Hamby  &  Haynie,  for  appellant  McRae 
&  Tompkins  and  D.  L.  McRae,  for  appellees. 

McCULLOCH,  C  J.  Appellees  are  the  pro- 
prietors, editors,'  and  publishers  of  two  news- 
papers, a  weekly  and  a  daily,  in  the  city  of 
Prescott,  Ark.,  and  in  order  to  swell  the  list 
of  subscribers  to  said  papers  they  offered  a 
prize  to  contestants  who  should  receive  the 
highest  number  of  votes  In  what  was  termed 
a  "Popularity  Contest,"  the  privilege  of  cast- 
ing a  certain  number  of  votes  to  be  accorded 
to  each  cash  subscriber.  The  circulation  ter- 
ritory was  divided  into  seven  districts,  and 
a  prize  was  allotted  to  each  district,  and  al- 
so two  grand  prizes  for  the  whole  territory, 
the  first  consisting  of  a  piano,  valued  at  $450, 
and  the  second  a  buggy,  valued  at  $75.  The 
contest  was  to  be  closed  on  September  23, 
1908.  Mrs.  Lizzie  McDanlel,  the  appellant 
was  nominated  by  her  friends  as  one  of  the 
contestants  for  a  grand  prize,  and  seems  to 
have  received  their  enthusiastic  support,  for 
on  the  day  of  the  last  count  and  publication 
of  the  number  of  votes  cast,  which  was  just 
a  week  before  the  contest  closed,  she  was 
found  to  be  considerably  ahead  of  her  nearest 
rival.  When  the  day  approached,  the  ap- 
pellees announced  through  the  columns  of 
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lng  on  the  day  named,  and  on  that  day  tne 
appellant,  claiming  to  be  the  successful  con- 
testant for  the  grand  prise,  instituted  this 
suit  to  prevent  the  appellees  from  prolonging 
the  contest  or  to  award  the  prize  to  any  oth- 
er contestant  In  addition  to  the  above  re- 
cital of  facts,  she  alleged  in  her  complaint 
and  amendments  thereto  that  she  had  re- 
ceived the  highest  number  of  votes  and  was 
entitled  to  one  of  the  grand  prizes ;  that  the 
appellees  were  Insolvent,  and  that  she  had 
no  adequate  remedy  at  law.'  She  also  al- 
leged that  certain  employes  of  the  appellees 
had,  in  violation  of  the  terms  of  the  contest, 
aided  another  contestant  during  the  closing 
days  of  the  contest  by  giving  out  the  num- 
ber of  votes  which  appellant  had  received, 
and  also  by  receiving  votes  after  the  hour 
fixed  for  closing  the  contest.  The  court  sus- 
tained a  demurrer  to  the  complaint  as  amend- 
ed, and  dismissed  it  for  want  of  equity. 

We  need  not  pass  upon  the  legality  of  the 
contract  set  forth  In  the  complaint,  as  the 
case  is  disposed  of  on  another  ground.  Mr. 
Pomeroy  stated  the  following  rule,  which  is 
applicable  to  this  case:  "An  injunction  re- 
straining the  breach  of  a  contract  is  a  nega- 
tive specific  enforcement  of  that  contract. 
The  jurisdiction  of  equity  to  grant  such  in- 
junction Is  substantially  coincident  with  its 
jurisdiction  to  compel  a  specific  perform- 
ance. Both  are  governed  by  the  same  doc- 
trines and  rules ;  and  it  may  be  stated  as  a 
general  proposition  that,  wherever  the  con- 
tract is  one  of  a  class  which  will  be  affirma- 
tively specifically  enforced,  a  court  of  equity 
will  restrain  its  breach  by  injunction,  if  this 
is  the  only  practical  mode  of  enforcement 
which  Its  terms  permit.  *  •  *  The  uni- 
versal test  of  the  Jurisdiction,  admitted  alike 
by  the  courts  of  England  and  of  the  United 
States,  is  the  inadequacy  of  the  legal  remedy 
of  damages  in  the  class  of  contracts  to  which 
the  particular  Instance  belongs."  4  Pome- 
roy's  Equity  Jurisprudence,  f  1341.  In  Leon- 
ard v.  Board  of  Directors  of  Plum  Bayou 
Levee  District,  79  Ark.  42,  94  S.  W.  922,  we 
said:  "Exceptional  cases  may  be  found 
where  courts  of  equity  will  afford  equivalent 
relief  by  enjoining  the  doing  of  any  act  in- 
consistent with  performance  of  the  contract, 
thus  in  a  negative  way  enforcing  specific  per- 
formance. This  exception  is  found,  however, 
in  cases  dealing  with  contracts  of  a  special, 
unique,  or  extraordinary  nature,  such  as  that 
of  an  actor  or  singer."  It  is  seen,  therefore, 
that  where  a  contract  is  one  the  specific  per- 
formance of  which  a  court  of  equity  will 
compel,  and  will  therefore  restrain  the  doing 
of  any  act  inconsistent  with  its  performance, 
the  criterion  is  whether  or  not  there  is  an 
adequate  remedy  at  law,  for  In  either  event, 
where  the  remedy  at  law  is  adequate  and 
complete  the  complaining  party  will  be  re- 


eu instances,  to  prevent  tne  continuance  or  a 
contest  such  as  that  described  in  the  com- 
plaint, except  in  so  far  as  It  Interferes  with 
the  performance  of  the  agreement  to  award 
prizes  at  the  end  of  the  stated  period.  So 
the  question  arises  whether  or  not  the  wrong- 
ful continuance  of  the  contest  interferes  with 
appellant's  remedy  for  the  enforcement  of 
her  rights,  and  whether  or  not  her  remedy  at 
law  for  the  enforcement  thereof  is  complete 
and  adequate.  Whether  the  grand  price,  for 
which  the  appellant  claims  to  be  the  success- 
ful contestant,  was  a  specific  article,  appro- 
priated and  set  apart  for  the  purpose  of  the 
award,  or  whether  the  contract  was  merely 
an  executory  agreement  to  award  an  article 
of  that  description,  In  either  event,  appel- 
lant's remedy  at  law  was  complete.  If,  as 
she  contends,  the  contest  was  at  an  end  ac- 
cording to  its  terms,  and  she  was  the  suc- 
cessful contestant  and  the  defendants  re- 
fused to  award  the  prize  to  her,  then  her 
remedy  at  law  was  complete. 

It  does  not  appear  from  the  allegations  of 
the  complaint  that  any  particular  piano  or 
buggy  had  been  set  apart  and  appropriated  to 
the  award,  but  it  appears  only  that  a  piano 
and  buggy  of  certain  description  were  to  be 
awarded.  So  that  appellant's  only  remedy, 
if  any,  was  to  recover  Judgment  for  the  value 
of  the  prize  wrongfully  withheld,  and  she 
could  do  this  in  an  action  at  law. 

Appellant  is  not  aided  by  the  allegations 
as  to  the  Insolvency  of  the  appellees  for  even 
if  she  should  be  permitted  to  proceed  to  final 
decree  in  the  suit  in  equity,  and  her  alleged 
rights  were  thereby  enforced,  she  could  only 
recover  damages  against  the  appellees  for  the 
value  of  the  prize,  and,  In  case  of  insolvency, 
such  a  decree  In  equity  could  no  more  be  en- 
forced than  could  a  judgment  at  law. 

Upon  the  whole,  we  are  clearly  of  the  opin- 
ion that  the  complaint  stated  no  cause  of  ac- 
tion for  equitable  relief,  and  the  demurrer 
was  properly  sustained. 

Affirmed. 


WAGNER  t.  ARNOLD. 
(Supreme  Court  of  Arkansas.   June  21,  1909.) 

Taxation  (f  796*)— Tax  Sales— Right  to 

Attack  Tax  Title. 

A  chancery  action  brought  under  Act 
March  12,  1881  (Laws  1881,  p.  63),  authorizing 
such  action  to  enforce  the  payment  of  taxes,  & 
a  proceeding  in  rem  against  the  property,  and 
the  holder  of  a  tax  title  prior  to  the  action  who 
does  not  set  np  his  title  therein  is  barred  from 
attacking  the  title  of  a  purchaser  of  the  prop- 
erty under  decree  of  the  chancery  court. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec  Dig.  S  796.*] 

Appeal  from  Little  River  Chancery  Court ; 
James  D.  Shaver,  Chancellor. 
Action  by  William  A.  Wagner  against 
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of  April,  1908,  C.  T.  Cannady,  as  mayor  of 
the  Incorporated  town  of  Cotter,  Baxter  coun- 
ty, Arkansas,  entered  a  Judgment  by  default 
against  the  garnishee  In  this  cause  for  $43.41, 
a  copy  of  which  Is  herewith  filed  as  Exhibit 
A  hereto. 

"That  on  the  25th  day  of  April,  1908,  Tom 
M.  Mehaffy,  as  attorney  for  said  garnishee, 
made  the  necessary  affidavit  for  an  appeal 
from  said  Judgment  and  executed  a  good  and 
sufficient  bond  therefor,  and  sent  the  same 
by  due  course  of  mail  to  H.  D.  Routzong, 
mayor  of  said  town,  successor  in  office  to  said 
O.  T.  Cannady,  and  affiant  believes  the  same 
was  received  at  said  office  of  said  mayor  on 
the  26th  day  of  April,  1908,  and  has  been  lost 
or  mislaid. 

"That  on  the  8th  day  of  June,  1908,  Z.  M. 
Horton,  attorney  for  said  garnishee,  made 
and  offered  to  file  with  said  mayor,  H.  D. 
Routzong,  the  necessary  affidavit  and  bond  to 
perfect  said  appeal,  which  filing  was  refused 
by  the  court 

"It  further  said  the  Judgment  against  J.  L. 
Jones,  on  which  said  garnishee  was  issued, 
was  and  is  absolutely  void,  and  had  been  so 
declared  by  the  Baxter  circuit  court  on  mo- 
tion of  said  J.  L.  Jones,  before  the  issuance 
of  said  garnishment 

"That  said  Judgment  was  a  Judgment  en- 
tered against  a  minor  without  an  answer  Dy 
bis  guardian  or  guardian  ad  litem,  and  is 
without  Jurisdiction  and  void. 

"Wherefore  said  garnishee  prays  the  court 
to  make  an  order  extending  the  time  for  per- 
fecting said  appeal,  and  that  the  same  be 
allowed  by  this  court  or  that  this  petition  be 
taken  and  considered  as  an  application  for 
certiorari,  and  that  all  the  necessary  orders 
be  made  to  bring  said  judgments  and  proceed- 
ings into  this  court,  and  that  said  Judgments 
be  quashed,  and  for  all  proper  relief." 

Exhibit  A  referred  to  in  the  petition,  was 
as  follows: 

"On  the  23rd  day  of  August,  1907,  Issued 
garnishment  and  summons  against  the  de- 
fendant returnable  on  the  2nd  day  of  Sep- 
tember at  10  o'clock  a.  m.,  and  delivered  the 
same  to  Charley  Moore,  marshal  of  the  in- 
corporated town  of  Cotter.  On  the  2nd  day 
of  September  the  said  writ  having  been  re- 
turned duly  served  on  the  defendants  as  fol- 
lows: 

"'Received  the  within  writ  the  23rd  day 
•of  August,  1907,  and  served  the  same  on  the 
23rd  day  of  August  1907,  by  delivering  a 
copy  thereof  to  J.  McDermitt  the  person  with 
whom  the  said  defendant  lived,  and  said  de- 
fendant being  a  minor  over  the  age  of  four- 
teen years,  and  said  minor  not  being  at  home, 
all  In  the  town  of  Cotter,  Baxter  County, 
Arkansas.'  And  this  cause  coming  on  for 
<rial  on  the  2nd  day  of  September,  1907,  at 


continues  this  case  until  September  3,  1907, 
at  9  a.  m.  And  on  this  3rd  day  of  September, 

1907,  this  cause  coming  for  hearing  and  the 
plaintiff  appearing  by  Allyn  Smith,  her  at- 
torney, and  the  defendant  not  appearing  in 
person,  bnt  appearing  by  his  guardian  ad 
litem  heretofore  duly  appointed,  and  It  ap- 
pearing that  the  defendant,  J.  L.  Jones,  was 
a  minor  over  the  age  of  fourteen  years  and 
was  duly  served  with  summons  as  provided 
by  law,  and  the  court  having  heard  the  evi- 
dence and  being  duly  advised  In  the  premises, 
doth  find  that  the  defendant  J.  L.  Jones  is 
Indebted  to  the  plaintiff  for  necessaries  in  the 
sum  of  $30.60  as  alleged  in  her  complaint. 

"It  is  therefore  considered,  ordered  and 
adjudged  thrft  plaintiff  do  have  and  recover 
of  and  from  the  defendant  the  said  sum  of 
$30.60,  and  that  she  recover  her  costs  herein 
taxed  at  $  ,  and  hereof  let  execution  la- 
sue. 

"March  28,  1908,  writ  of  Judicial  garnish- 
ment Issued  to  the  St.  Louis,  Iron  Mountain  ft 
Southern  Ry.  Co.  at  the  request  of  the  plain- 
tiff returnable  April  8,  1908,  at  10  o'clock 
a.  m. 

"April  8,  1908.  Now  on  this  day  this  case 
coming  on  to  be  beard,  and  the  plaintiff  ap- 
pearing and  the  garnishee  failing  to  appear, 
the  court  waits  three  hours  and  until  1 
o'clock  p.  m.,  and  the  garnishee  still  not  ap- 
pearing makes  default  And  it  appearing 
that  writ  of  Judicial  garnishment  heretofore 
Issued  had  been  duly  served  by  leaving  a 
copy  thereof  with  J.  W.  Wooley,  the  station 
agent  of  the  garnishee  at  Cotter,  Baxter 
County,  Arkansas,  on  the  28th  day  of  March, 

1908,  and  by  said  default  said  garnishee  con- 
fesses that  It  has  in  its  possession  money  of 
the  defendant  sufficient  to  satisfy  the  Judg- 
ment of  the  plaintiff  against  defendant. 

"It  is  by  the  court  considered,  ordered  and 
adjudged  that  the  plaintiff  do  have  and  re- 
cover of  and  from  the  garnishee  the  St  Louis, 
Iron  Mountain  ft  Southern  Ry.  Co.  the 
amount  of  the  judgment  and  costs  recovered 
by  the  plaintiff  against  the  defendant  to 
wit  ($48.41)  forty-three  and  41-100  dollars, 
and  hereof  let  execution  Issue." 

On  the  23d  day  of  September,  1908,  the 
foregoing  petition  came  on  for  hearing  in  the 
Baxter  circuit  court  and  the  parties  thereto 
entered  their  appearance,  and  the  court,  after 
hearing  the  petition,  and  Exhibit  A,  denied 
the  writ  of  certiorari  prayed  for,  and  'render- 
ed Judgment  against  petitioners  for  costs,  and 
they  appealed. 

It  appears  from  the  foregoing  petition  and 
exhibit  that  Theressa  McDermitt  brought  an 
action  on  the  23d  day  of  August  1807,  before 
C.  T.  Cannady,  mayor  of  the  incorporated 
town  of  Cotter,. against  J.  L.  Jones,  a  minor, 
to  recover  $30.60  for  necessaries  furnished 


Louis,  Iron  Mountain  &  Southern  Railway 
Company,  upon  the  judgment  recovered  by 
ber,  returnable  before  the  mayor  of  Cotter 
on  the  8th  day  of  April,  1908,  on  which  day 
it  was  returned  duly  served;  and  that  the 
garnishee,  having  failed  to  appear  on  the 
day  summoned,  the  mayor  rendered  judgment 
against  it  for  $43.41.  To  quash  this  judg- 
ment, appellant  asked  for  a  writ  of  certiorari. 

Appellant  insists  that  the  judgment  against 
It  should  be  quashed,  because  there  was  no 
service  of  summons  on  Jones  in  the  action 
against  him  before  the  mayor,  no  legal  ap- 
pointment of  a  guardian  ad  litem,  and  no 
appearance  by  him,  in  that  action,  and  by 
reason  thereof  the  judgment  against  him 
was  void. 

It  is  true  that  a  judgment  against  the  gar- 
nishee cannot  lawfully  be  rendered  until 
Judgment  has  been  rendered  against  the  de- 
fendant in  the  main  action.  Norman  v.  Poole, 
70  Ark.  127,  66  S.  W.  433.  But  where  that 
judgment  has  been  rendered  and  cannot  be 
enforced  on  account  of  failures  to  comply 
with  the  statutes,  such  failures  should  be  set 
up  by  the  garnishee  as  a  defense.  The  stat- 
ute provides  that  when  any  plaintiff  may 
have  obtained  a  judgment,  and  shall  have 
reason  to  believe  that  any  other  person  is  in- 
debted to  the  defendant  or  has  in  his  bands 
or  possession  goods  and  chattels,  moneys, 
credits,  and  effects  belonging  to  such  defend- 
ant, such  plaintiff  may  sue  out  a  writ  of  gar- 
nishment, setting  forth  such  Judgment,  and 
commanding  the  officer  charged  with  the  exe- 
cution thereof  to  summon  the  person  therein 
named,  as  garnishee,  etc  By  such  writ  the 
garnishee  is  called  upon  to  set  up  any  defense 
he  has  against  the  same.  If  the  judgment 
mentioned  in  the  writ  be  void,  he  should  set 
up  that  fact  as  a  defense.  If  a  judgment 
should  be  recovered  against  him  in  such  pro- 
ceedings, his  remedy  outside  of  the  court  In 
which  it  was  rendered  would  be  by  appeal  or 
writ  of  error,  unless  he  has  lost  the  appeal 
through  no  fault  of  his  own. 

Appellant  stated  in  his  petition  that  judg- 
ment was  rendered  against  it  as  garnishee  on 
the  8th  day  of  April,  1908,  and  that  on  the 
25th  day  of  the  same  month  its  attorney 
made  the  necessary  affidavit  and  bond  for  ap- 
peal from  said  judgment,  and  sent  the  same 
by  mall  to  the  mayor  of  Cotter  and  believes 
the  same  were  received  on  the  26th  day  of 
April,  1908.  If  such  be  the  fact  his  appeal 
was  taken  in  time,  and  he  could  have  sup- 
plied affidavit  and  bond  after  showing  the 
loss  of  them.  If  they  were  not  received  in 
due  time  he  still  had  time  to  ascertain  that 
fact  and  take  the  appeal  within  the  time  al- 
lowed for  that  purpose.   Consequently  it  fall- 


GILBERT  v.  SHAVER,  Chancellor. 
(Supreme  Court  of  Arkansas.   Jane  21,  1909.) 

1.  Appeal  and  Erbob  (g  94*)— Orders  Ap- 
pealable. 

An  order  of  the  chancery  court  remanding 
a  cause  to  the  circuit  court  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  648;  Dec.  Dig.  g  94.*] 

2.  Mandamus  (g  81*)— To  Coubts— Jurisdic- 
tion. 

Where  a  court  declines  jurisdiction  be- 
cause it  erroneously  decides,  as  a  matter  of 
law,  that  it  has  no  jurisdiction,  mandamus 
will,  as  a  general  rule,  lie  from  any  higher 
court  having  supervisory  jurisdiction  to  compel 
the  court  to  take  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  g  75;  Dec.  Dig.  g  31.*] 

3.  Mandamus  (g  31*)— To  Courts— Jurisdic- 
tion—Superintending  Control. 

Where  the  chancery  court  decided,  as  a 
matter  of  law.  that  it  had  no  jurisdiction  of 
certain  proceedings,  and  retransferred  them  to 
the  circuit  court,  toe  Supreme  Court  will  issue 
mandamus  to  compel  the  chancery  court  to  take 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  g  75 ;  Dec.  Dig.  §  31.*] 

Original  action  for  mandamus  by  P.  S. 
Gilbert  against  James  D.  Shaver,  Chancel- 
lor of  the  Chancery  Court  of  Howard  Coun- 
ty, to  compel  defendant  to  take  jurisdiction 
of  a  suit   Mandamus  awarded. 

W.  O.  Rodgers,  for  petitioner.  Sain  & 
Sain,  for  respondent 

BATTLE,  J.  This  is  an  original  action  in 
this  court  for  a  writ  or  order  commanding 
the  Honorable  James  D.  Shaver,  chancellor 
of  the  chancery  court  of  Howard  county,  in 
the  Sixth  chancery  district  of  Arkansas,  for 
a  writ  of  procedendo  or  order  from  this 
court  directing  and  requiring  the  said  chan- 
cellor to  take  cognizance  of  and  try  the  cause 
of  De  Queen  &  Eastern  Railroad  Co.  v.  P. 
S.  Gilbert,  brought  to  the  February,  1909, 
term  of  the  Howard  circuit  court,  and  by 
that  court  transferred  to  the  chancery  court 
of  Howard  county  upon  the  filing  of  an  an- 
swer and  cross-complaint  by  the  defendant 
setting  up  facts  calling  for  the  powers  and 
jurisdiction  of  a  court  of  equity.  The  peti- 
tion, omitting  the  caption,  is  as  follows: 

"Comes  P.  S.  Gilbert,  petitioner,  and  for 
his  cause  of  action  herein  states: 

"(1)  That  on  the  28th  day  of  September 
1908,  the  De  Queen  &  Eastern  Railroad  Com- 
pany, an  Arkansas  corporation,  filed  its  com- 
plaint in  the  Howard  circuit  court  alleging 
that  it  was  a  duly  incorporated  railroad  com- 
pany, organized  and  existing  under  the  laws 
of  Arkansas. 

"(2)  That  the  defendant,  P.  S  Gilbert,  Is 
the  owner  of  the  S.  W.  %  of  S.  W.  %  of  Sec. 
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enjoy  the  benefits  of  Its  charter,  it  is  obliged 
to  construct  its  line  of  railroad  over  and 
across  tbe  above-described  land,  and  is  oblig- 
ed to  secure  tbe  right  of  way  across  tbe 
same.  That  defendant  refuses  to  sell  to 
plaintiff  the  rigbt  of  way  across  said  tract, 
or  to  permit  the  railroad  to  be  constructed 
over  his  said  land. 

"(3)  That  said  land  is  only  partially  im- 
proved, and  that  a  very  small  part  thereof 
Is  In  cultivation. 

"Prayer  that  a  Jury  may  be  empaneled  to 
determine  the  question  of  the  amount  of 
damages  the  defendant  is  entitled  to  receive 
for  the  right  of  way  across  said  land,  and 
that  costs  be  adjudged  against  defendant 

"Copy  of  said  complaint  Is  hereto  attached 
and  marked  "Exhibit  A." 

"As  supplemental  to  the  complaint,  the 
said  De  Queen  &  Eastern  Railroad  Company 
presented  to  the  Honorable  James  S.  Steel, 
judge  of  the  Ninth  judicial  circuit  of  Arkan- 
sas, in  vacation,  its  petition  setting  up  tbe 
fact  that  the  complaint  had  been  filed  and 
summons  issued,  and  asking  that  he  make 
an  order  in  vacation  designating  an  amount 
to  be  deposited  by  said  railroad  company  for 
the  purpose  of  making  compensation  when 
the  amount  thereof  has  been  ascertained  by 
the  proceedings  Instituted. 

"Copy  of  said  petition  is  hereto  attached 
as  Exhibit  B. 

"Upon  hearing  said  petition  in  vacation 
the  said  circuit  judge  directed  tbe  said  rail- 
road company  to  deposit  in  the  Bank  of 
Dlerks  $55  for  the  purpose  of  making  com- 
pensation to  the  defendant  for  damages  for 
right  of  way  across  tbe  land  mentioned  when 
the  same  shall  have  been  ascertained  accord- 
ing to  law. 

"Copy  of  said  order  Is  hereto  attached 
and  made  Exhibit  C  hereto. 

"In  due  time  the  defendant  in  that  cause, 
and  petitioner  In  this,  filed  in  the  Howard 
circuit  court  bis  answer  and  cross-complaint, 
in  which  he  admitted  that  he  was  tbe  owner 
of  said  tract,  and  alleged  that  the  plaintiff 
had  taken  possession  of  part  thereof,  and 
constructed  across  same  a  tram  railroad. 
In  addition  to  tbe  land  mentioned  in  said 
complaint  as  belonging  to  petitioner  herein, 
he  alleged  that  be  owned  the  following  tract 
In  Sec.  31,  Immediately  adjoining  said  Sec. 
32,  to  wit:  Beginning  at  the  southwest  cor- 
ner of  said  Sec.  31  and  running  thence  west 
to  Sand  creek.  Thence  in  a  northeast  direc- 
tion up  and  along  the  channel  of  said  creek 
to  the  line  of  said  Sec.  31.  Thence  south  to 
point  of  beginning. 

"He  denied  that  In  order  to  successfully 
prosecute  its  business  and  fulfill  the  obliga- 
tions of  its  charter,  and  In  order  that  it  may 
properly  enjoy  the  benefits  of  its  charter,  the 
said  De  Queen  &  Eastern  Railroad  was  oblig- 


same  or  any  part  thereof.  He  admitted  that 
plaintiff  had  offered  to  buy  the  right  of  way 
across  his  said  land  mentioned  in  plaintiff's 
complaint,  and  that  he  had  refused  to  sell 
same.  Further,  that  he  still  refuses  to  per- 
mit plaintiff  to  enter  any  part  of  his  land 
for  the  purpose  of  building  said  tram  or  spur 
track  or  any  other  track.  He  alleged,  more- 
over, that  plaintiff  is  not  a  common  carrier 
over  his  said  land  or  any  part  thereof  and 
never  was,  nor  does  It  ever  intend  to  be; 
that  plaintiff  has  tortlously  and  in  disregard 
and  defiance  of  the  rights  of  plaintiff,  vi  et 
armls,  entered  upon  the  said  land  and  built 
a  tram  over  same;  that  in  constructing  the 
said  tram  the  plaintiff,  acting  without  tbe 
law  and  beyond  any  right  of  eminent  do- 
main, entered  upon  said  land  of  defendant, 
made  excavations  and  embankments  through 
and  upon  which  the  said  tram  road  was  to 
run;  that  they  cut  up  the  said  land  and  di- 
verted the  natural  courses  of  the  water  so 
as  to  greatly  damage  his  said  land;  that 
the  direction  of  the  tram  road  1b  angling 
across  the  said  land,  thereby  greatly  damag- 
ing It  for  agricultural  purposes,  and  making 
the  use  of  same  inconvenient  and  of  greatly 
less  value  than  before  the  construction  of 
said  tramway;  that  by  reason  of  said  con- 
struction of  said  tram  road  the  defendants 
have  been  damaged  In  the  use,  value,  and 
enjoyment  of  said  land  In  the  sum  of  two 
hundred  dollars. 

"The  defendant  further  alleged  that  the 
purpose  and  object  In  building  tbe  said  tram 
road  or  spur  over  and  across  his  land  is  to 
reach  certain  logs  of  the  Dlerks  Coal  &  Lum- 
ber Company;  that  this  spur  or  tram  has 
been  laid  and  constructed  over  and  upon  said 
land  of  defendant  for  no  other  purpose;  that 
tbe  De  Queen  &  Eastern  Railroad  Company 
has  a  number  of  spurs  or  trams  in  Howard 
county,  used  only  for  tbe  purpose  of  haul- 
ing logs  for  said  Coal  &  Lumber  Company: 
that  the  said  tramway  has  been  constructed 
since  about  October  1,  1908;  that  it  has, 
since  that  time,  been  continuously  used  by 
the  said  plaintiff  as  a  log  road  and  for  no 
other  purpose;  that  the  plaintiff  does  not 
carry  any  passengers  or  freight  for  the 
public,  or  otherwise  carry  out  the  duty  Im- 
posed by  law  on  common  carriers  on  or  over 
the  said  tram  road  or  any  part  thereof;  that 
it  has  never  done  so  and  does  not  Intend  to 
do  so;  that  the  appropriation  of  said  land 
for  use  of  said  tram  is  not  in  good  faith  as 
a  railroad  company  and  common  carrier  of 
freight  and  passengers  over  the  same  or  any 
part  thereof;  that  plaintiff  is  attempting  to 
misuse  the  power  of  eminent  domain,  and 
has  not  even  attempted,  in  building  and 
maintaining  the  said  tram  or  spur,  to  com- 
ply in  good  faith  or  otherwise  with  the  du- 
ty Imposed  by  law  on  railroad  corporations 


tlously  taking  and  appropriating,  over  the 
continual  objection  and  protest  of  defendant, 
and  In  defiance  of  his  rights  In  the  quiet 
and  peaceable  enjoyment  of  the  property, 
the  land  In  controversy. 

"Making  his  answer  and  all  the  statements 
and  allegations  thereof  his  cross-complaint, 
defendant  prayed  that  the  cause  be  transfer- 
red to  equity;  that  he  recover  of  plaintiff 
$250  damages  to  his  land;  that  the  plaintiff, 
Its  agents,  servants,  representatives,  and  as- 
signs, and  all  and  every  one  of  them,  be 
perpetually  enjoined  and  restrained  from 
passing  over,  going  upon,  or  in  any  way  In- 
terfering with  the  said  land  and  every  part 
thereof;  that  the  title  and  claim  of  the  de- 
fendant be  forever  quieted  and  assured; 
that  the  defendant  have  judgment  against 
plaintiff  for  all  costs,  and  have  all  other  eq- 
uitable and  general  relief. 

"Copy  of  this  answer  and  cross-complaint 
Is  attached  hereto  as  Exhibit  D. 

"At  the  February,  1909,  term  of  the  How- 
ard circuit  court,  the  cause  was  transferred 
to  equity.  This  order  is  attached  hereto  as 
Exhibit  E. 

"At  the  May,  1909,  term  of  the  chancery 
court  of  Howard  county,  the  court,  upon 
motion  of  the  plaintiff,  remanded  the  cause 
to  the  Howard  circuit  court.  Copy  of  mo- 
tion to  remand  Is  attached  as  Exhibit  F. 

"The  chancery  court  was  of  the  opinion 
that  the  facts  set  up  In  the  answer  and 
cross-complaint  were  not  sufficient  to  justify 
a  chancery  court  In  taking  jurisdiction,  held 
that  defendant  had  an  adequate  remedy  at 
law,  and  refused  to  take  jurisdiction,  and 
remanded  the  cause  to  the  lower  court 
Copy  of  said  order  is  attached  as  Exhibit  G. 
All  exhibits  are  made  part  of  this  petition. 

"The  foregoing  are  all  the  pleadings  In 
the  case  and  all  the  orders  of  the  Howard 
circuit  court  and  the  chancery  court  of 
Howard  county  therein. 

"The  petitioner  further  states  that  the 
Honorable  James  D.  Shaver  refuses  to  try 
the  said  cause;  that  he  contends  that  the 
defendant  has  an  adequate  remedy  at  law, 
and  that  he  Is  not  entitled  to  come  Into  eq- 
uity for  relief  under  the  foregoing  plead- 
ings. Further,  that  tlie  said  chancellor  will 
not  now,  nor  at  any  future  time,  take  cog- 
nizance or  jurisdiction  of  said  cause  and  try 
the  same  on  the  merits  unless  directed  and 
required  so  to  do  by  this  court. 

"Premises  considered,  petitioner  prays  this 
court  that,  by  virtue  of  its  general  superin- 
tending control  over  all  Inferior  courts  of 
law  and  equity,  and  by  virtue  of  the  appel- 
late and  supervisory  jurisdiction  vested  in 
it  by  the  Constitution  and  the  power  given 
it  to  issue  all  remedial  writs  and  to  hear  and 
determine  the  same,  as  well  as  by  virtue  of 
its  inherent  and  common-law  powers  as  an 
appellate  court,  this  court  issue  its  writ  of 


said  James  D.  Shaver,  chancellor  of  the 
Sixth  chancery  district  of  Arkansas,  to  take 
and  assume  jurisdiction  of  said  cause,  and 
try  and  determine  the  same,  to  the  end  that 
petitioner  may  have  full  and  adequate  relief 
and  a  complete  remedy  for  all  the  wrongs 
he  has  suffered  in  the  premises  at  the  hands 
of  the  said  De  Queen  &  Eastern  Railroad 
Company,  and  that  be  have  all  other  relief 
to  which  he  may  be  entitled,  and  will  ever 
pray.         W.  C.  Bodgers,  for  Petitioner." 

The  respondent  filed  his  answer  to  the 
petition,  and  denied  that  petitioner  was  en- 
titled to  the  relief  which  he  asks. 

The  effect  of  the  answer  and  cross-com- 
plaint, filed  by  petitioner  in  the  proceeding 
instituted  by  the  De  Queen  &  Eastern  Rail- 
road Company  In  the  Howard  circuit  court, 
was  to  show  that  the  railroad  company  was 
seeking  to  condemn  a  right  of  way  over  peti- 
tioner's lands  solely  and  exclusively  for  a 
private  use,  and  to  ask  for  an  order  to  pre- 
vent it  so  doing. 

In  Mountain  Park  Terminal  Railway  Com- 
pany v.  Field,  76  Ark.  239,  88  S.  W.  897,  the 
railway  company  sought  to  have  lands  of  de- 
fendant condemned  for  right  of  way.  The 
defendant  answered  and  alleged  facts  which 
showed  that  the  railway  company  was  seek- 
ing to  have  his  lands  condemned  exclusively 
for  private  use.  Plaintiff  filed  a  motion  to 
strike  the  answer  from  the  flies  of  the  court, 
which  the  court  overruled.  After  hearing 
all  the  evidence,  the  court  found  the  allega- 
tions of  the  defendant's  answer  to  be  true, 
and  dismissed  the  petition  of  the  plaintiff  for 
right  of  way.   In  that  case  this  court  said: 

"But  are  the  defendants  without  a  remedy? 
Property  cannot  be  taken  from  its  owner 
without  his  consent,  even  under  an  act  of  tie 
Legislature,  and  appropriated  solely  and  ex- 
clusively to  the  private  use  of  another  person 
or  corporation.  Courts  have  the  power  to 
determine  whether  a  particular  use  for  which 
private  property  is  authorized  by  the  Legis- 
lature to  be  taken  is  in  fact  a  public  use.  As 
an  incident  to  this  power,  In  the  absence' of 
a  statutory  remedy,  a  court  of  equity  has  the 
power  to  restrain  a  railroad  corporation  from 
taking  property  for  a  private  use.    *    *  * 

"So,  individuals  cannot  combine  as  a  rail- 
road corporation,  and  convert  property  of  in- 
dividuals solely  and  exclusively  to  their  pri- 
vate use.  That  would  be  an  abuse  of  the 
power  to  form  such  corporations  under  the 
statutes,  and  contrary  to  their  spirit  and 
intent,  and  'may  be  restrained  by  private 
suit  by  those  Injured  or  about  to  be.'  " 

In  that  case  this  court  reversed  the  judg- 
ment of  the  circuit  court,  and  remanded  the 
cause  with  leave  to  appellee,  the  defendant, 
to  amend  his  answer  so  as  to  Invoke  equi- 
table relief;  and  with  directions  to  the  court, 
when  so  amended,  to  transfer  the  cause  to  the 
proper  chancery  court. 
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In  De  Queen  A-  Eastern  Railroad  Company 
t.  P.  8.  Gilbert,  the  petitioner  in  the  case 
before  us  filed  an  answer  and  cross-complaint, 
as  before  stated,  and  asked  that  the  cause 
be  transferred  to  the  Howard  chancery  court, 
and  the  circuit  court  granted  the  motion  and 
made  the  transfer,  and  the  chancery  court  re- 
fused to  exercise  jurisdiction,  and  ordered 
that  the  cause  be  remanded  to  the  circuit 
court 

No  appeal  can  be  taken  from  the  order  to 
transfer  to  the  circuit  court.  Womack  v. 
Connor,  74  Ark.  852,  85  S.  W.  783.  What  is 
petitioner's  remedy?  It  has  often  been  held 
that  "where  a  court  declines  jurisdiction  by 
mistake  of  law,  erroneously  deciding  as  a 
matter  of  law,"  and  not  as  a  decision  of  fact, 
that  It  has  no  jurisdiction,  and  declines  to 
proceed  In  the  exercise  of  its  jurisdiction,  the 
general  rule  Is  that  a  mandamus  to  proceed 
will  lie  from  any  higher  court  having  super- 
visory jurisdiction,  unless  there  is  a  specific 
and  adequate  remedy  by  appeal  or  writ  of 
error.  In  re  Grossmayer,  177  U.  S.  48,  20 
Sup.  Ct.  535,  44  L.  Ed.  605;  Ex  parte  Conno- 
way,  178  U.  S.  421,  20  Sup.  Ct  951,  44  L.  Ed. 
1134;  Cahill  v.  San  Francisco  Super.  Ct, 
145  Cal.  42,  78  Pac.  467;  De  La  Beck  with  v. 
Colusa  County  Super.  Ct,  146  Cal.  496,  80 
Pac.  717 ;  26  Cyc  190,  and  a  long  list  of  cases 
cited. 

In  Re  Grossmayer,  177  U.  S.  48,  20  Sup. 
Ct.  535,  44  L.  Ed.  665,  the  court  said:  "The 
objection  to  the  form  of  remedy  cannot  be 
sustained.  A  writ  of  mandamus,  indeed,  can- 
not be  used  to  perform  the  office  of  an  ap- 
peal or  writ  of  error,  to  review  the  judicial 
action  of  an  inferior  court  A  final  judgment 
of  the  circuit  court  of  the  United  States  for 
the  defendant  upon  a  plea  to  the  jurisdiction 
cannot  therefore  be  reviewed  by  writ  of  man- 
damus. But  if  the  court  after  sufficient  serv- 
ice on  the  defendant  erroneously  declines  to 
take  Jurisdiction  of  the  case  or  to  enter  judg- 
ment therein,  a  writ  of  mandamus  lies  to 
compel  it  to  proceed  to  a  determination  of  the 
case,  except  where  the  authority  to  issue  a 
writ  of  mandamus  has  been  taken  away  by 
statute." 

•  In  Cabin  v.  Superior  Court  145  Cal.  44, 
78  Pac.  468,  the  court  said:  "This  court  has 
held  that  where  the  jurisdiction  of  the  su- 
perior court  to  try  a  cause  or  hear  an  appeal 
depends  on  the  evidence  of  certain  facts,  and 
that  court  has,  upon  evidence  consisting  ei- 
ther of  affidavits  or  of  the  record,  made  its 
determination  as  to  the  facts,  although  er- 
roneously, this  court  cannot  in  mandamus 
proceedings  go  behind  this  determination,  and 
itself  consider  from  the  evidence  whether  or 
not  the  jurisdiction  existed."  The  court  after 
giving  cases  as  illustrations  of  the  rule  said : 
"The  distinction  between  this  class  of  cases 
and  the  case  at  bar  is  this:  In  all  these  cases 
the  superior  court  was  called  upon  to  con- 
sider either  the  sufficiency  of  certain  facts 


established  by  the  record,  or  certain  fads 
determined  by  that  court  upon  evidence  prop- 
erly addressed  to  it  to  give  it  jurisdiction  to 
proceed  with  the  particular  case  then  before 
the  court,  and  with  its  decision,  after  such 
consideration,  this  court  cannot  Interfere  by 
mandamus.  In  the  case  at  bar  there  was  no 
question  of  fact  involved,  and  the  superior 
court  decided  that  as  a  matter  of  law  pure- 
ly, it  could  not  in  any  case  vacate  am  order 
made  under  the  provisions  of  section  1465  of 
the  Code  of  Civil  Procedure  setting  apart  a 
homestead.  This  was  a  proposition  not  de- 
pendent on  any  facts  whatever,  but  wholly 
upon  a  consideration  of  the  powers  of  the 
court  as  defined  by  the  Constitution  and  by 
statute. 

«  •  •  •  Tne  law  specially  enjoins  upon 
the  superior  court  and  upon  the  judge  there- 
of, the  duty  of  hearing  and  determining  all 
matters  which  are  within  its  jurisdiction  and 
which  come  properly  before  it  The  motion 
under  consideration  did  come  properly  before 
that  court  but  the  judge  decided  as  matter 
of  law,  and  upon  the  statute  and  Constitution 
only,  that  the  court  bad  no  power  in  any  case 
to  make  orders  of  the  kind  there  applied  for, 
and  upon  that  ground  only  refused  to  proceed 
to  the  merits  of  the  application.  If  the  per- 
son holding  the  office  could  thus  decide  what 
were  the  duties  pertaining  thereto  which  tbe 
law  specifically  enjoins  him  to  perform,  tbe 
writ  of  mandamus  would  be  practically  use- 
less. Tbe  decision  refusing  to  act  which  gives 
occasion  for  tbe  writ  would  also  furnish  suf- 
ficient cause  for  denying  It  As  was  well 
said  in  Temple  v.  Superior  Court  70  Cal.  211, 
11  Pac.  699,  'the  court  cannot  by  holding 
without  reason  that  it  has  no  jurisdiction 
of  tbe  proceedings,  divest  itself  of  jurisdic- 
tion and  evade  tbe  duty  of  hearing  and  de- 
termining if" 

In  the  case  before  us  the  determination  of 
the  jurisdiction  of  the  court  did  not  depend 
upon  the  finding  of  facts.  They  were  stated 
in  the  pleading,  in  the  answer  and  cross-com- 
plaint of  the  defendant  Tbe  jurisdiction  of 
the  court  was  purely  a  question  of  law.  Tbe 
court  having  erroneously  decided  that  in  tbe 
negative  may  be  compelled  by  mandamus  to 
proceed  to  exercise  it 

It  is,  therefore,  ordered  that  the  clerk  of 
this  court  Issue  a  writ  of  mandamus  in  ac- 
cordance with  prayer  of  petition. 


PARKER  v.  CARTER. 
(Supreme  Court  of  Arkansas.   May  17,  1900J 

1.  Yen  dob  and  Purchaser  ({  23*)  —  Con- 
tract to  Pat  Purchase  Monet  — Form  — 
Signature*  bt  Ore  Party. 

Where  defendant  took  possession  of  certain 
land  under  a  deed  and  at  the  time  accepted  so 
instrument  written  by  plaintiff  expressing  tbe 
manner  of  paying  the  consideration,  such  in- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  *  Am.  Digs.  1807  to  date,  *  Reporter  Indues 
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2.  Contracts  (|  85*) — Signatures  of  Par- 
ties. 

A  written  contract  not  required  to  be  in 
writing  is  valid  if  one  of  the  parties  signs  it 
and  the  other  acquiesces  therein,  the  agreement 
being  evidenced  by  the  writing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  88  177,  178;  Dec.  Dig.  §  35.*] 

8.  Compromise  and  Settlement  (f  12*)  — 

Scope— Debts  Included. 

Where  a  contract  provided  for  a  compro- 
mise and  settlement  of  indebtedness  due  at  the 
time  by  one  of  the  parties  to  the  other,  it 
had  no  application  to  any  debt  which  at  that 
time  was  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  i§  54,  55 ;  Dec.  Dig. 
f  12.*] 

4.  Payment  (|  28*)— In  Services. 

Before  a  claim  for  services  can  operate 
as  payment  pro  ttfnto  of  a  debt,  it  is  not  only 
essential  that  there  should  be  a  rendition  of 
the  services,  but  an  acceptance  thereof  by  the 
creditor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  8  33;  Dec.  Dig.  §  28.*] 

5.  Set-Off  and  Counterclaim  (§  20*)— Ele- 
ments of  Set-Off— Agreement. 

A  cross-demand  for  services  may  be  used 
aa  a  set-off  against  an  indebtedness,  without 
an  agreement  that  it  should  be  so  regarded. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  8  24;  Dec.  Dig.  8 
20.*] 

6.  Limitation  of  Actions  (8  53*)— Account 
fob  Services. 

A  claim  for  legal  services  became  barred 
by  limitations  three  years  after  the  date  of 
each  item. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  288;  Dec.  Dig.  8  33.*] 

7.  Limitation  or  Actions  (8  149*)  —  Ac- 
knowledgment of  Debt— "To  Settle." 

A  letter  written  by  defendant  to  plain- 
tiff with  reference  to  a  proposed  settlement  of 
their  differences,  requesting  a  meeting  "to  set- 
tle" the  same,  did  not  constitute  such  a  writ- 
ten acknowledgment  of  the  indebtedness  as  to 
start  limitations  anew;  the  words  "to  settle" 
not  being  equivalent  to  an  agreement  to  pay, 
it  not  being  an  unqualified  acknowledgment. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  8  607;  Dec.  Dig.  8 
149.*] 

8.  Vendor  and  Purchaser  (8  44*)— Mistake 
— Evidence. 

Evidence  held  insufficient  to  show  a  mutual 
mistake  in  the  amount  named  in  a  written  in- 
strument as  due  plaintiff  on  a  conveyance  of 
real  estate. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  71 ;  Dec.  Dig.  8  44.*] 

9.  Reformation  of  Instruments  (§  45*)  — 
Rigut  to  Relief— Mistake— Evidence. 

To  entitle  a  person  to  reform  a  written 
instrument  for  mistake,  it  must  be  clearly  shown 
that  the  mistake  was  common  to  both  par- 
ties, and  that  the  instrument  does  not  express 
the  agreement  as  understood  by  either ;  the 
mistake  being  made  to  appear  beyond  reason- 
able controversy. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §§  157-193;  Dec. 
Dig.  8  45.*] 


Carter.  From  a  decree  for  defendant,  plain- 
tiff appeals.  Affirmed. 

C.  E.  Pettlt  and  Ratcllffe,  Fletcher  &  Rat- 
cllffe,  for  appellant  C.  F.  Greenlee,  for  ap- 
pellee. 

FRADENTHAL,  J.  The  plaintiff,  H.  A. 
Parker,  instituted  this  suit  against  the  de- 
fendant, H.  A.  Carter,  on  October  28,  1903, 
In  the  Monroe  circuit  court,  alleging  that  the 
defendant  was  indebted  to  him  in  the  sum  of 
$887.87  upon  a  promissory  note ;  and  also  al- 
leging that  there  was  a  long  account  existing 
between  the  parties,  but  giving  no  Items,  and 
filing  no  statement  of  any  account  He  asked 
for  judgment  for  $887.87.  The  defendant 
filed  an  answer  in  wnich  be  denied  the  exe- 
cution of  any  note,  and  denied  that  be  was 
indebted  to  plaintiff  on  any  note  or  on  any 
account;  and  pleaded  the  statute  of  limita- 
tions against  any  such  alleged  Indebtedness. 
He  also  alleged  that  plaintiff  had  on  Feb- 
ruary 21,  1889,  executed  to  him  a  note  for 
$400  upon  which  there  was  a  balance  unpaid 
of  $44.21.  Thereafter,  the  plaintiff  filed  an 
amended  complaint  In  which  he  alleged  that 
defendant  was  Indebted  to  him  for  various 
Items  of  attorney's  fees  beginning  in  1882  and 
extending  to  1894;  and  also  alleged  that  on 
February  14,  1898,  he  sold  to  defendant  cer- 
tain real  estate  in  Brinkley,  Ark.,  for  the  sum 
of  $2,000,  which  was  paid  In  the  following 
manner:  Defendant  conveyed  to  certain  par- 
ties for  plaintiff's  benefit  some  lots  in  Brink- 
ley,  and  of  the  balance  he  paid  $550  by  check 
and  the  remainder  of  $565  was  to  be  paid  in 
the  manner  set  out  in  a  writing  which  was 
signed  by  plaintiff  at  the  time  of  the  execu- 
tion of  the  deed  by  him  and  Is  as  follows: 
"This  memoranda  made  and  entered  Into  this 
the  14th  day  of  February,  1898,  by  and  be- 
tween H.  A.  Carter  on  one  part  and  H.  A. 
Parker  of  the  other,  as  follows:  Said  Parker 
has  this  day  sold  the  J.  M.  Folkes  property 
to  H.  A.  Carter  for  a  certain  sum  In  money 
and  property.  Now,  H.  A.  Carter  this  day 
pays  H.  A.  Parker  $550.00  in  cash  and  owes 
said  Parker  a  balance  of  $565.00,  which  is 
to  be  paid  at  the  end  of  the  year;  and  note 
is  to  be  given,  when  Parker  and  Carter  set- 
tle up  their  other  matters.  H.  A.  Parker  Is 
to  execute  deed  to  Carter.  This  agreement 
is  signed  in  duplicate.  H.  A.  Parker."  This 
instrument  is  the  writing  upon  which  plain- 
tiff instituted  this  suit.  He  alleged  that  this 
Instrument  was  executed  in  duplicate;  one 
being  retained  by  him  and  the  other  by  de- 
fendant. Plaintiff  in  the  amended  complaint 
also  asked  for  an  accounting  between  tins 
parties.  Upon  the  motion  of  the  plaintiff  tho 
cause  was  transferred  to  the  chancery  court 
The  defendant  denied  every  material  allega- 
tion of  the  amended  complaint,  and  pleaded 
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838 


120  SOUTHWESTERN  REPORTER. 


(Ark. 


the  statute  of  limitation  against  each  Item  of 
said  alleged  Indebtedness.  The  cause  was 
tried  by  the  chancery  court  upon  the  plead- 
ings and  depositions  filed  In  the  case;  and 
that  court  found  that,  If  plaintiff  ever  had 
a  cause  of  action  for  the  matters  set  out  in 
the  complaint  and  amended  complaint,  it  was 
barred  by  limitation,  and  thereupon  dismiss- 
ed the  same.  And  from  that  decree  the  plain- 
tiff prosecutes  this  appeal. 

It  appears  from  the  testimony  that  the  de- 
fendant employed  the  plaintiff  to  attend  to  a 
number  of  suits  and  matters  Involved  In  liti- 
gation from  time  to  time  extending  from  1882 
or  1883  to  1893  or  1894.  The  plaintiff  claims 
that  for  his  services  In  attending  to  a  great 
number  of  these  suits  the  defendant  has  not 
paid  him.  The  defendant  testified  that  he 
had  paid  plaintiff  for  all  his  services  as  such 
attorney  In  all  these  matters.  A  great  deal 
of  testimony  was  taken  relative  to  these  Items; 
but,  however  the  preponderance  of  the  testi- 
mony may  be  as  to  the  respective  contentions 
of  the  parties,  it  appears  that  the  claims  of 
plaintiff  were  separate  and  Independent  items 
of  charges  for  these  different  services,  and 
that  there  was  no  running  mutual  account  be- 
tween the  parties,  and  the  last  Item  of  charge 
for  said  service  was  in  1894.  On  February 
21,  1889,  plaintiff  borrowed  from  defendant 
$400,  and  on  that  day  executed  his  note  to 
defendant  for  that  sum  due  December  1, 1889, 
with  10  per  cent  interest  per  annum  from 
date  till  paid.  On  July  13,  1893,  by  agree- 
ment of  both  parties  and  at  the  direction  of 
plaintiff,  a  credit  of  $150  was  indorsed  upon 
the  note  in  payment  of  attorney  fees  of  the 
plaintiff. 

Upon  February  14,  1898,  the  plaintiff  sold 
to  defendant  certain  real  estate  in  Brlnkley, 
Ark.,  and  on  that  day  executed  to  him  a  deed 
the  descriptive  part  of  which  is  as  follows: 
"Know  all  men  by  these  presents:  That  we, 
H.  A.  Parker  and  May  B.  Parker,  his  wife, 
for  and  in  consideration  of  the  sum  of  two 
thousand  dollars  ($2,000),  to  us  in  band  paid 
by  H.  A  Carter,  Sr.,  of  which  amount  the 
sum  of  $1,295.00  Is  paid  in  hand,  and  the 
residue  is  paid  In  property,  to  wit:  Two  hous- 
es and  one  lot  In  the  town  of  Brinkley,  which 
houses  and  lot  are  deeded  to  one  L.  J.  Folkes 
on  this  date."  And  at  the  same  time  the 
plaintiff  drafted  the  writing  set  out  above  in 
said  amended  complaint  In  duplicate  and 
signed  the  same.  He  testified  that  It  was 
understood  that  defendant  should  also  sign 
the  said  writing  in  duplicate,  but  by  over- 
sight he  did  not  do  so.  The  defendant  de- 
nies that  it  was  agreed  or  understood  that  he 
was  to  sign  the  writing.  But  it  is  undis- 
puted that  plaintiff  delivered  to  defendant 
one  of  these  written  instruments  duly  signed 
by  plaintiff,  and  that  defendant  accepted  and 
took  same  and  retained  It  from  that  day  to 
the  trial.  The  plaintiff  contends  that  this 
was  the  written  evidence  of  the  agreement 
between  the  parties,  and,  being  accepted  and 
acted  on  by  the  defendant,  was  a  written  con- 


tract binding  upon  him  although  It  was  not 
actually  signed  by  him,  that  his  account  for 
fees  was  sufficient  to  pay  off  the  note  execut- 
ed by  him  to  defendant,  and  that  the  defend- 
ant owes  the  amount  represented  by  this 
writing.  And  it  is  upon  this  written  instru- 
ment that  the  cause  of  action  of  the  plaintiff 
is  founded.  The  defendant  testified  that  he 
purchased  the  real  estate  from  the  plaintiff 
for  which  he  gave  him  the  check  for  $550  and 
conveyed  certain  property  for  his  benefit,  and 
that  the  balance  of  $565  was  to  go  In  pay- 
ment on  the  note  which  he  held  against  plain- 
tiff. The  preponderance  of  the  testimony  es- 
tablishes that  the  above  writing  signed  by 
plaintiff  In  duplicate  was  executed  at  the 
time  of  the  execution  of  the  deed,  and  that 
one  of  these  written  instruments  was  accept- 
ed by  the  defendant  and  retained  by  him,  and 
that  It  was  understood  at  the  time  by  the 
parties  that  it  was  the  written  evidence  of 
their  agreement  The  contract  of  the  sale  of 
the  land  was  executed  and  not  executory, 
and  was  thus  performed  by  the  defendant 
taking  possession  of  the  land  under  the  deed; 
and  this  writing  was  but  the  evidence  of  the 
manner  of  the  payment  of  the  consideration. 
It  thereby  became  a  contract  between  the 
parties  founded  upon  a  writing  though  sign- 
ed by  only  one  of  the  parties.  As  Is  said  in 
1  Page  on  Contracts,  8  50:.  "A  written  con- 
tract by  one  party  may  be  accepted  by  the 
other  party  assenting  to  It  and  acting  upon 
it,  even  If  he  does  not  sign  It" 

A  written  contract,  not  required  to  be  In 
writing,  Is  valid  if  one  of  the  parties  signs 
It  and  the  other  acquiesces  therein.  The  con- 
tract or  agreement  is  thus  evidenced  by  the 
writing,  and  where  the  party  accepts  and 
adopts  the  writing  as  the  evidence  of  the 
contract  he  becomes  bound  by  Its  terms.  And 
in  a  great  many  jurisdictions  It  Is  held  that 
a  deed  poll  when  accepted  by  the  grantee  be- 
comes the  mutual  contract  of  the  parties  and 
the  promise  of  the  grantee,  therein  provided 
for,  Is  not  a  verbal  one  so  as  to  be  governed 
by  the  statute  of  limitation  respecting  verbal 
contracts;  but  that  the  acceptance  of  the 
deed  by  the  grantee  makes  it  a  written  con- 
tract and  the  obligations  created  by  it  are 
evidenced  by  a  writing  and  governed  by  the 
provisions  of  the  statute  of  limitation  re- 
specting written  Instruments.  Washington 
v.  Soria,  73  Miss.  665,  19  South.  485.  55  Am. 
St.  Rep.  555;  Fowlkes  v.  Lea,  84  Miss.  509, 
36  South.  1036,  68  L.  R.  A.  925;  Elliott  v. 
Saufley,  89  Ky.  52,  11  S.  W.  200;  Midland 
Ry.  Co.  v.  Fisher,  125  Ind.  19,  24  N.  E.  756, 
8  L.  R.  A.  604,  21  Am.  St.  Rep.  189 ;  Bowen  v. 
Beck,  94  N.  T.  86,  46  Am.  Rep.  124 ;  Goodwin 
v.  Gilbert,  9  Mass.  510 ;  Scbumcker  v.  Sibert, 
18  Kan.  104,  26  Am.  Rep.  765;  Huff  v.  Nick- 
erson,  27  Me.  106.  The  above  writing  al- 
though signed  alone  by  plaintiff  was  Intend- 
ed by  the  parties  as  an  evidence  of  the  agree- 
ment therein  set  out  and  was  accepted  as 
such  and  acted  on  by  the  defendant  It  wan 
therefore  an  instrument  in  writing  governed 
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by  the  provisions  of  the  statute  of  limita- 
tions respecting  written  contracts.  And  any 
obligation  assumed  by  defendant  as  shown  by 
said  writing  was  not  barred  at  the  time  of 
the  institution  of  this  suit  But  by  the  terms 
of  the  contract  thus  entered  into  by  the  par- 
ties on  February  14,  1888,  it  was  provided 
that  there  should  be  a  settlement  of  the  In- 
debtedness due  at  that  time  by  the  parties, 
one  to  the  other;  but  that  settlement  under 
the  agreement  could  apply,  and  actually  did 
apply,  only  to  such  indebtedness  as  was  at 
that  time  legally  enforceable  and  existing, 
and  did  not,  and  could  not,  apply  to  any 
debt  at  that  time  not  enforceable  because 
barred  by  limitation. 

The  plaintiff  claims  that  he  had  performed 
services  for  the  defendant  as  his  attorney  in 
the  prosecution  and  defense  of  numerous 
suits  and  proceedings  amounting  In  the  ag- 
gregate to  a  sum  exceeding  the  amount  that 
was  due  at  that  time  with  interest  upon  the 
note  given  by  him  to  defendant  in  1889.  But 
the  preponderance  of  the  testimony  does  not 
tend  to  prove  that  any  of  these  Items  of 
charges  for  fees,  except  the  gross  Item  of 
$150  of  date  July  13,  1893,  was  to  go  as  a 
payment  on  said  note  or  that  the  defendant 
made  any  agreement  of  that  kind.  So  that 
the  charges  in  favor  of  plaintiff  against  de- 
fendant for  fees  constituted  an  independent 
account  which  could  only  be  used  as  a  set-off 
and  not  as  a  payment.  Before  there  can  be 
a  payment  on  an  Indebtedness,  it  is  not  only 
essential  that  there  should  be  a  delivery  of 
the  property  by  the  debtor  thereon,  but  there 
must  also  be  an  acceptance  thereof  by  the 
creditor.  30  Cyc.  1180.  Before  a  cross-de- 
mand or  set-off  can  constitute  a  payment,  it 
is  indispensable  that  an  agreement  to  that 
effect  shall  be  proved.  Hill  v.  Austin,  19 
Ark.  230;  Quinn  v.  Sewell,  50  Ark.  380,  8 
S.  W.  132.  In  this  case  the  evidence  does 
not  prove  that  there  was  an  agreement  be- 
tween the  parties  that  these  fees  should  go 
as  a  payment  or  as  payments  on  said  $400 
note.  The  last  item  of  these  fees  was  charg- 
ed and  was  therefore  payable  in  1894 ;  and 
each  item  became  barred  after  three  years. 
Therefore,  on  February  21,  1898,  each  of 
these  items  of  fees  claimed  by  plaintiff  was 
barred  by  the  statute  of  limitation.  Higgs 
v.  Warner,  14  Ark.  192;  McNeil  v.  Garland, 
27  Ark.  343;  25  Cyc.  1081.  The  note  for 
$400  which  was  executed  by  plaintiff  to  de- 
fendant on  February  21, 1889,  was  not  barred 
on  February  14,  1898,  for  the  reason  that  by 
the  agreement  of  both  parties  a  payment  of 
$150  was  made  thereon  by  plaintiff  on  July 
13,  1893.  That  was  the  only  payment  made 
on  the  note ;  and,  as  it  bore  10  per  cent,  in- 
terest per  annum  from  date  until  paid,  there 
was  more  than  $565  unpaid  thereon  on  Feb- 
ruary 14,  1898,  and  therefore  it  fully  paid 
and  extinguished  the  amount  named  in  the 
said  writing  of  February  14,  1898,  as  due 
to  plaintiff. 

It  is  contended  that  the  following  letter 


written  by  defendant  to  plaintiff  was  a  suffi- 
cient written  acknowledgment  to  make  a  new 
point  from  which  the  statute  of  limitation 
should  run  as  to  all  the  claims  of  plaintiff 
for  said  attorney  fees:  "Brinkley,  Ark.  April 
the  3rd,  1900.  H.  A.  Parker,  Clarendon,  Ark. 
— Dear  Sir:  Your  favor  containing  state- 
ment from  you  as  regards  our  settlement,  with 
statement  as  It  were  from  beginning  to  end  of 
the  whole  matter,  as  you  suppose.  I  would 
say  to  you  to  come  up  and  see  me  and  let  us 
settle  like  gentlemen,  as  you  know  I  have  al- 
ways tried  to  treat  you  right  I  hold  your 
statement  and  our  settlement  of  July  23rd, 
1893,  which  stands  as  a  Cr.  on  your  note  of 
borrowed  money  from  me.  And  then  I  bold 
protested  check  for  $100.00  on  Bank  of  Hele- 
na, Ark.,  dated  March  the  15th,  1891,  which 
I  at  that  date  give  your  note  Cr.  for,  and  on 
the  18th  of  March  I  received  notice  of  your 
check  to  me  being  protested,  and  I  notified 
you  either  on  the  18th  or  19th  that  the  check 
was  protested  it  was  on  the  20th  I  have  look- 
ed it  up.  Now  I  would  say  If  you  will  come 
up  you  and  I  will  try  and  see  what  we  can 
do?  You  stated  some  rather  sarcastic  things 
in  your  letter  and  assertions,  but  I  have  a 
few  things  to  say  as  regards  the  whole  mat- 
ter, and  It  would  in  my  opinion  for  us  to 
meet  and  try  and  settle  like  gentlemen  as  we 
have  had  dealings  a  long  time.  So  let  us 
meet  and  settle.  I  would  have  answered  or 
rather  written  you  sooner  but  was  in  Mem- 
phis when  it  come,  and  I  have  been  sick — 
hardly  able  to  be  up  now.  So  let  me  hear 
from  you  as  regards  the  matters,  and  oblige 
Yours,  &c.  Would  say  it  was  understood 
that  we  were  to  settle  the  matter  between  us 
when  I  bought  the  Folkes  property  of  you. 
Yours,  &c,  H.  A.  Carter." 

It  is  contended  that  because  in  this  letter 
there  appears  a  written  agreement  "to  set- 
tle" that  this  is  sufficient  to  remove  the  stat- 
ute bar.  But  this  language  in  the  letter  is 
not  equivalent  to  an  agreement  to  pay.  It  Is 
not  a  recognition  of  the  debt  claimed.  It  is 
an  offer  to  adjust  matters ;  and  the  tenor  of 
the  letter  clearly  shows  that  It  is  rather  a 
denial  of  any  indebtedness.  In  order  that  a 
written  acknowledgment  shall  be  sufficient  to 
remove  the  bar  of  the  statute,  it  must  impart 
an  unqualified  acknowledgment  of  the  debt 
as  one  that  is  due  and  binding.  Beebe  v. 
Block,  12  Ark.  595 ;  Smith  v.  Talbot,  11  Ark. 
666 ;  Harlan  v.  Bernie,  22  Ark.  217,  76  Am. 
Dec.  428. 

It  is  contended  by  plaintiff  that  there  was 
a  mistake  made  in  the  amount  of  the  balance 
as  named  in  the  above  writing  sued  on,  and 
that  instead  of  $565  It  should  have  been  $745. 
He  claims  that  the  total  amount  of  the  con- 
sideration in  said  deed  from  him  to  defend- 
ant was  $2,000;  that  part  thereof  was  paid 
by  property,  leaving  $1,295  as  set  out  In  said 
deed ;  that,  of  this  balance,  $550  was  paid  by 
check,  and  thus  left  a  remainder  of  $745 
Instead  of  $565.  But  the  defendant  testified 
that  the  value  placed  on  the  property  which 
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by  defendant.  When  the  plaintiff  Instituted 
this  suit  on  the  above  writing  he  only  claim- 
ed that  it  was  for  $565,  and  nowhere  in  his 
pleadings  does  he  set  ont  that 'there  was  a 
mistake  made  in  this  amount,  and  he  does 
not  ask  for  a  reformation  of  the  written  In- 
strument  In  this  particular.  When  the  plain- 
tiff first  gave  his  testimony  In  the  case  he  tes- 
tified that  the  amount  of  $565  as  set  out  In 
this  writing  was  correct,  and  It  was  only  on 
being  recalled,  and  10  years  after  the  date 
of  the  execution  of  this  Instrument,  that  he 
for  the  first  time  claimed  that  there  was  a 
mistake  made  therein.  If,  under  the  plead- 
ings in  this  case,  it  could  be  held  that  this 
written  Instrument  could  be  reformed,  we  do 
not  think  that  the  proof  Is  clear  and  de- 
cisive that  a  mutual  mistake  was  made  by 
both  parties  In  the  amount  of  this  balance. 
If  a  mistake  was  made,  It  may  have  been  in 
the  amount  of  $1,295  named  In  the  deed.  To 
entitle  a  party  to  reform  a  written  instru- 
ment upon  the  ground  of  mistake,  It  must 
be  clearly  shown  that  the  mistake  was  com- 
mon to  both  parties,  and  does  not  express  the 
igreemcnt  as  understood  by  either ;  and  such 
mistake  must  appear  beyond  reasonable  con- 
troversy. McGuIgan  v.  Gaines,  71  Ark.  614. 
f  7  S.  W.  52 ;  Goerke  v.  Kodgers,  75  Ark.  72, 
66  S.  W.  837 ;  Ark.  Fire  Ins.  Co.  r.  Wltham. 
92  Ark.  226,  101  S.  W.  721 ;  Varner  v.  Turn- 
«r,  83  Ark.  131,  102  S.  W.  1111;  Cherry  v. 
Brbszolara  (Ark.)  116  S.  W.  668. 

We  have  carefully  examined  the  testimony 
in  the  case,  and  we  are  of  the  opinion  that 
all  the  indebtedness  claimed  by  the  plaintiff 
against  the  defendant,  and  which  Is  not  set 
ont  In  the  written  Instrument  dated  February 
14,  1808.  was  barred  by  the  statute  of  limita- 
tion before  the  14th  day  of  February,  1898, 
and  that  this  statute  bar  has  not  been  remov- 
ed ;  and  that  all  indebtedness  claimed  by  the 
plaintiff  against  the  defendant  under  and  by 
virtue  of  said  written  Instrument  was  paid 
aud  extinguished  by  indebtedness  due  by  the 
plaintiff  to  the  defendant  on  said  note. 

It  follows,  therefore,  that  the  decree  of  the 
chancellor  in  dismissing  the  complaint  and 
cross-complaint  was  correct.  The  decree  Is 
affirmed. 


SELLERS  v.  STATE. 

(Supreme  Court  of  Arkansas.    June  21,  1909.) 

1.  Criminal  Law  (§  438*)— Evidence— Pho- 
togbaphs— pseliminaby  evidence. 

Photographs  like  diagrams,  maps,  and  plats 
are  admissible  as  primary  evidence,  but  a 
photograph  of  the  scene  of  the  murder  after 
its  occurrence,  in  which  persons  were  placed 
to  show  the  position  of  the  persons  present  at 
the  time  of  the  murder,  is  only  admissible  after 

•For  other  cases  sea  same  topic  and  section  NUMBER 
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Law.  Cent  Dig.  J  893;  Dec.  Dig.  |  43a*] 

2.  Criminal  Law  (§  695*)— General  Objec- 
tions to  Evidence. 

A  general  objection  to  a  photograph  as  evi- 
dence is  sufficient  to  raise  the  question  of  its 
relevancy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1634;  Dec.  Dig.  {  695.*] 

Appeal  from  Circuit  Court,  Saline  County; 
W.  H.  Evans,  Judge. 

Jim  Sellers  was  convicted  of  manslaugh- 
ter, and  he  appeals.   Reversed  and  remanded. 

The  appellant  was  Indicted  for  the  crime 
of  murder  In  the  first  degree,  and  was  tried 
and  convicted  of  voluntary  manslaughter. 
Appellant  killed  one  Buss  Lawhorn  In  Sa- 
line county,  Ark.,  April  13,  la08.  Lawhorn 
was  living  with  his  mother  on  her  farm  and 
appellant  was  a  tenant  On  the  late  after- 
noon before  the  tragedy,  appellant  and  Mrs. 
Lawhorn  had  a  quarrel  about  supplies.  The 
next  morning  appellant  with  one  Dowdy 
went  to  Mrs.  Lawhorn's,  and  she  describes- 
what  there  took  place  as  follows:  "They 
went  into  the  lot  In  the  usual  way,  and 
started  to  catch  the  mules  to  go  to  plowing. 
My  son  told  Mr.  Sellers  that  It  was  too  wet 
to  plow.  Mr.  Sellers  made  some  reply,  I  d» 
not  know  what,  and  my  son  again  told  him 
that  It  was  too  wet  to  plow,  and  they  be- 
gan cursing  each  other.  My  son  rushed  to- 
ward the  lot  gate  toward  Mr.  Sellers,  when 
Mr.  Sellers  drew  a  pistol  and  fired  at  my 
son.  My  son  threw  his  hands  to  his  breast 
and  bent  forward,  and  just  as  he  straight- 
ened up  the  defendant  shot  at  him  again. 
There  were  but  four  shots  fired.  After  the 
first  shot  Mr.  Sellers  stooped  down  by  the 
fence  and  continued  firing.  My  son  was 
killed  and  fell  just  on  the  inside  of  the  yard. 
My  son  had  no  pistol  and  did  no  firing." 
Other  witnesses  for  the  state  who  were  not 
present,  but  heard  the  firing,  and  who  were 
on  the  ground  immediately  after  the  killing, 
described  the  condition  of  the  body  wounds, 
etc.,  and  the  bullet  marks  left  on  the  plank 
and  post  of  the  fence.  The  record  shows 
the  following:  Witness  Ed  Reymo  testified 
as  follows:  "I  am  a  photographer.  I  was 
employed  to  make-  photographs  showing  the 
situation  of  the  premises  where  Buss  Law- 
born  was  killed.  These  photographs  were 
the  ones  that  I  took.  (Here  the  defendant 
objects  to  the  photographs  being  Introduced 
In  the  evidence.)  I  was  employed  by  the 
relatives  of  the  deceased  to  take  these  pic- 
tures. The  defendant  was  not  present  and 
had  no  representative  there.  I  was  not  pres- 
ent at  the  killing,  and  did  not  know  about 
the  situation  except  as  1  was  told  After 
taking  the  pictures  I  retouched  them,  that 
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Is  i  marked  them  with  pencil  bo  that  they 
would  show  more  plainly  the  marks  on 
the  fence  and  the  bullet  holes  In  the  post 
In  some  Instances  I  retouched  the  bullet 
boles— that  is,  painted  them  with  my  pencil 
before  taking  the  pictures— and  in  another 
Instance  we  retouched  the  picture  after  it 
was  made.  (The  court  overrules  the  objec- 
tion of  the  defendant  as  to  the  pictures,  and 
permits  pictures  marked  "A,"  "B,"  and  -0," 
to  be  introduced  In  evidence,  and  to  be  con- 
sidered with  the  other  evidence  to  show  the 
location  in  this  case  where  it  is  alleged  that 
the  killing  occurred— the  position  that  it  Is 
claimed  by  the  state  that  the  parties  were 
at  the  time;  to  which  ruling  of  the  court 
the  defendant  at  the  time  excepted,  and  ask- 
ed that  his  exceptions  be  noted  of  record, 
which  was  accordingly  done.)  These  pic- 
tures were  taken  some  time  after  the  killing 
occurred.  I  do  not  know  Just  how  long. 
The  pictures  show  the  marks  that  were  on 
the  fence  there  at  the  time.  Also  the  bullet 
hole  in  the  post  (Defendant  asked  to  have 
this  evidence  of  the  witness,  as  well  as  the 
pictures  themselves,  excluded  from  the  Jury, 
which  was  overruled  by  the  court,  to  which 
the  defendant  excepted,  and  asked  that  his 
exceptions  be  noted  of  record,  which  was  ac- 
cordingly done.)" 

On  behalf  of  appellant,  witness  Dowdy, 
who  was  present  when  appellant  and  Mrs. 
Lawhorn  had  the  quarrel  the  day  before 
the  killing  and  also  at  the  time  of  the  kill- 
ing, testified  that  Mrs.  Lawhorn  said  to  ap- 
pellant in  the  quarrel  that  "he  was  trifling 
and  worthless,  and  that  she  would  have  her 
sons  kill  him  before  the  sun  was  two  hours 
high  next  morning."  He  then  proceeds  in 
part  as  follows:  "The  next  morning  Mr. 
Sellers  and  I  went  up  to  Mrs.  Lawhorn's  to 
go  to  plowing.  We  entered  the  lot  on  the 
east  side  at  the  gate  where  we  usually  went 
In.  We  had  started  to  catch  the  mules.  1 
was  a  little  way  ahead  of  Mr.  Sellers,  and 
as  we  started  to  catch  the  mules  .Buss  Law- 
horn said  it  was  too  wet  to  plow.  Mr.  Sel- 
lers did  not  seem  to  understand  what  he 
said,  and  asked  him  what  he  said,  and  he 
■aid  that  It  was  too  wet  to  plow,  and  began 
cursing  Mr.  Sellers,  and  ran  toward  him 
and  threw  the  lot  gate  open  and  fired  twice 
at  Mr.  Sellers.  Mr.  Sellers  did  not  see  him 
when  he  first  threw  the  pistol  on  him,  and 
I  called  Mr.  Sellers'  attention  to  it,  and  told 
him  to  look  out  there,  and  just  as  he  looked 
around  Buss  Lawhorn  fired — fired  twice  In 
rapid  succession — and  then  Mr.  Sellers  ran 
up  to  him  and  begged  him  to  stop  shooting. 
Mr.  Sellers  pushed  him  back  into  the  yard 
and  then  stooped  down  behind  the  fence,  or 
rather  the  gate  post,  and  the  deceased  stuck 
his  pistol  around  the  gate  post  as  though  he 
were  going  to  shoot  at  Sellers  again.  At 
that  time  Mr.  Sellers  began  shooting,  and 
there  were  several  shots  fired.    I  do  not 


know  just  how  many.  After  the  last  shot 
Bass  Lawhorn  fell  Inside  of  the  yard,  and 
when  he  fell  he  dropped  his  pistol."  The 
appellant's  testimony  as  to  the  circumstan- 
ces of  the  killing  is  substantially  the  same 
as  that  of  witness  Dowdy. 

W.  R.  Donham,  for  appellant  Hal  L. 
Norwood  and  0.  A.  Cunningham,  Asst,  and: 
Frank  Pace,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  evidence  adduced  by  appellee- 
tends  to  show  that  appellant  fired  upon  Law- 
horn as  the  latter  rushed  toward  appellant 
and  that  appellant  stooped  down  behind  the 
fence  and  continued  firing  at  him ;  that  Law- 
horn was  unarmed,  and  threw  his  hands 
to  his  breast  and  bent  forward  at  the  first 
shot  and,  as  he  straightened  up,  appellant 
fired  again  and  again  till  be  had  fired  four 
shots.  The  evidence  on  behalf  of  appellant 
tended  to  prove  that  Lawhorn  drew  his  pistol 
when  appellant  did  not  see  him  draw  it,  and 
ran  toward  appellant  and  fired  two  shots  at 
him,  and  that  appellant  ran  up  to  Lawhorn 
and  begged  him  to  stop  shooting,  pushed  him 
back  in  the  yard,  and  then  stooped  down  be- 
hind the  gate  post  when  Lawhorn  "stack  his 
pistol  around  the  gate  post  as  though  be 
were  going  to  shoot  at  Sellers  again,"  before 
the  latter  began  firing  on  him. 

The  testimony  for  the  state  thus  tends  to- 
show  that  appellant  killed  his  adversary  when 
be  (appellant)  was  in  no  danger  of  death  or 
great  bodily  harm.  According  to  the  testi- 
mony for  the  state  there  was  no  excuse  or 
Justification  for  the  killing.  But  accord- 
ing to  the  testimony  for  appellant  he  slew 
Lawhorn  In  necessary  self-defense.  In  thl» 
conflict  of  the  evidence  was  It  error  to  al- 
low the  photographs  to  be  used  In  evidence? 
Two  of  the  photographs  represent  one  of  the 
persons  as  having  his  coat  on  and  with  pistol 
In  hand  in  a  stooping  position  aiming  at  the 
other  who  Is  standing  in  the  yard  a  few  feet 
away  In  his  shirt  sleeves,  with  one  hand  on 
the  gate  and  the  other  hanging  loosely  by  his 
side,  and  making  no  belligerent  demonstra- 
tions. The  photographs  were  taken  at  the 
Instance  of  the  relatives  of  Lawhorn.  These 
relatives  placed  the  respective  parties  to  the 
fatal  rencounter  in  the  positions  they  con- 
ceived them  to  occupy  at  the  time  the  fatal 
shots  were  fired.  The  appellant  was  not  pres- 
ent when  the  photographs  were  taken,  and 
had  no  one  present  to  represent  him.  The 
photographs  might  have  been  considered  by 
the  jury  as  tending  strongly  to  corroborate 
the  testimony  of  the  witnesses  for  the  state. 
The  court  having  admitted  them,  the  jury 
doubtless  considered  them  accurate  represen- 
tations of  the  positions  of  the  actors  in  the 
tragedy  at  the  time  the  shots  were  fired. 
They  could  have  done  so,  there  being  no  evi- 
dence to  the  contrary.  But  the  photographs 
were  not  verified  by  any  witness  before  their 
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tray.  This  was  essential,  primarily,  to  the 
relevancy  of  the  photographs  as  evidence.  1 
Wigniore,  {}  790  et  seq.  to  792.  "As  a  general 
rale  photographs  are  admissible  In  evidence 
when  they  are  shown  to  have  been  accurately 
taken,  and  to  be  correct  representations  of 
the  subject  In  controversy  and  are  of  such  a 
nature  as  to  throw  light  upon  It"  9  Ency. 
of  Bv.  771 ;  Wharton's  Crim.  Ev.  §  544 ;  Blair 
v.  Pel  ham,  118  Mass.  420;  Church  v.  City  of 
Milwaukee,  31  Wis.  512;  Underhlll  on  Crim- 
inal Ev.  551.  The  general  objection  to  the 
photgraphs  as  evidence  was  sufficient  to  raise 
the  question  of  their  relevancy.  Photographs 
are  admissible  as  primary  evidence  upon  the 
same  grounds  and  for  the  same  purposes  as 
diagrams,  maps,  and  plats.  Underbill's  Crim. 
Ev.  {  50 ;  1  Wig.  Ev.  792.  They  aid  the  Jury 
to  understand  the  evidence  of  the  witnesses, 
by  illustrating  the  situation  of  the  persons, 
places  or  things  connected  with  the  subject- 
matter  of  the  inquiry.  People  v.  Durrant,  116 
Oal.  179,  48  Pac.  75.  The  placing  of  persons 
about  the  scene  of  the  rencounter  in  positions 
shown  by  the  witnesses  to  have  been  occupied 
by  the  participants  does  not  render  a  photo- 
graph, showing  such  positions,  irrelevant  that 
in  other  respects  is  shown  to  be  relevant. 
This  could  be  no  more  hurtful  than  a  witness 
illustrating  bis  testimony  while  on  the  wit- 
ness stand  by  pointing  out  situations  and 
placing  persons  in  the  relative  positions  and 
attitudes  which  he  testifies  were  similar  to 
those  occupied  and  assumed  by  the  actors  in 
the  real  tragedy  or  occurrence  which  he  is  de- 
scribing, or  by  illustrating  with  the  use  of  a 
map,  plat,  or  diagram  the  situation  of  per- 
sons, places,  or  things  referred  to  in  his  testi- 
mony. Ragland  v.  State,  71  Ark.  65,  70  S.  W. 
1039;  Vance  v.  State,  70  Ark.  272,  68  S.  W. 
37 ;  Underhlll  on  Ev.  64 ;  Shaw  v.  State,  83 
Ga.  92,  9  S.  E.  768;  State  v.  O'Reilly,  126  Mo. 
597,  29  S.  W.  577 ;  People  v.  Jackson,  111  N. 
Y.  362,  19  N.  E.  54;  Blair  v.  State,  69  Ark. 
558,  64  S.  W.  948.  The  Supreme  Court  of 
Mississippi  in  a  similar  case  holds  the  photo- 
graphs inadmissible.  Fore  v.  State,  75  Miss. 
727,  23  South.  710.  But  the  weight  of  au- 
thority, and  the  better  reason,  we  believe, 
sustain  the  doctrine  we  have  announced. 
But,  in  the  absence  of  testimony  showing 
that  the  photographs  faithfully  represent- 
ed the  objects  and  situations  portrayed,  they 
should  not  have  been  used  in  evidence.  This 
having  first  been  shown,  they  were  then 
admissible  evidence,  but  subject  to  Impeach- 
ment. Underbill  on  Ev.  {  57,  supra,  and  cases 
cited  in  note  2. 

For  this  error  the  judgment  is  reversed, 
and  the  cause  Is  remanded  for  new  trial. 


The  defense  of  limitations  is  not  a  new 
cause  of  action,  within  Kirby's  Dig.  §  4682, 
providing  that  on  appeal  from  a  justice  the  same 
cause  of  action  shall  be  triedt  and  may  be  raised 
for  the  first  time  in  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  g  675;  Dec.  Dig.  §  174.*] 

2.  Appeal  and  Ereob  (|  207*)— Review— Ob- 
jections. 

An  objection  to  an  alleged  improper  remark 
of  counsel  cannot  be  raised  for  the  first  time  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1500 ;  Dec.  Dig.  $  207.*] 

Appeal  from  Circuit  Court  Greene  Coun- 
ty; Frank  Smith,  Judge. 

Action  by  R.  I*  Williams  against  J.  E. 
Meddock.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Huddleston  &  Taylor,  for  appellant  J.  D. 
Block,  for  appellee. 

HART,  J.  On  the  8th  day  of  March,  1907, 
R.  L.  Williams  brought  suit  against  J.  E. 
Meddock  before  a  justice  of  the  peace  for 
$71.50  for  work  done  In  clearing,  fencing, 
and  cleaning  up  some  land  of  Meddock. 
Meddock  claimed  that  Williams  was  to  cul- 
tivate all  lands  which  he  cleared;  other- 
wise, that  nothing  was  due  him  for  the  clear- 
ing and  fencing.  He  further  pleaded  pay- 
ment, and  also  as  a  set-off  an  account  for 
supplies  alleged  to  have  been  furnished 
Williams  by  bim  during  the  previous  year. 
The  trial  in  the  justice  court  resulted  In  a 
verdict  and  judgment  In  favor  of  Williams 
for  $34.25.  On  a  trial  de  novo  in  the  circuit 
court,  Williams  Interposed  a  plea  of  the 
statute  of  limitations  to  the  set-off  claimed 
by  Meddock.  There  was  a  Jury  trial  and  a 
verdict  In  favor  of  Williams  for  $25.  From 
the  judgment  entered  thereon,  Meddock  has 
appealed  to  this  court 

His  counsel  assigns  as  error  the  action  of 
the  court  in  allowing  Williams  to  plead  the 
statute  of  limitations  for  the  first  time  in  the 
circuit  court.  We  hold  that  this  was  not  er 
ror.  Section  1314  of  Kirby's  Digest  provides 
that  appeals  from  all  inferior  courts  to  the 
circuit  court  shall  be  tried  de  novo.  Section 
4682  provides  that  "the  same  cause  of  action, 
and  no  other,  that  was  tried  before  the  jus- 
tice shall  be  tried  in  the  circuit  court  on  ap- 
peal, and  no  set-off  shall  be  pleaded  that  was 
not  pleaded  before  the  justice,  If  the  sum- 
mons was  served  on  the  person  of  the  de- 
fendant" 

In  construing  these  two  sections  In  the 
case  of  Texas  &  St  I*  Ry.  v.  Hall,  44  Ark. 
375,  Chief  Justice  Cocrlll  speaking  for  the 
court  said:  "If  there  bad  been  do  answer  at 
all  in  the  justice  court  the  defendant  could 
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not  be  precluded  from  making  defense  to 
the  action  In  the  circuit  court  on  appeal. 
The  circuit  court  may  permit  amendments 
and  allow  new  issues  to  be  made,  keeping 
clear  of  new  causes  of  action  and  set-offs 
not  presented  In  the  Justice's  court"  This 
is  conclusive  of  the  question.  Manifestly 
the  plea  of  the  statute  of  limitations  is  nei- 
ther a  new  cause  of  action  nor  a  set-off. 

In  the  redirect  examination  of  the  plain- 
tiff by  Mr.  Block,  one  of  his  attorneys,  ap- 
pears the  following:  "Q.  This  man  Reed — 
I  will  ask  you  If  that  is  the  same  man  that 
Jim  [referring  to  the  defendant]  had  called 
as  a  witness  In  your  case?  A.  Yes,  sir.  Mr. 
Huddleston:  We  object.  Mr.  Block:  I  am 
going  to  show  that  this  man  Reed  Is  one  of 
Jim's  paid  witnesses  In  any  lawsuit  that  he 
has  had."  Counsel  for  defendant  assigns 
as  error  the  action  of  the  court  in  permitting 
Mr.  Block  to  make  the  remarks  above  quoted 
to  the  presence  of  the  Jury,  but  counsel  Is 
In  no  attitude  to  complain  of  this  because 
he  did  not  make  any  objection  thereto.  It 
will  be  seen  from  an  examination  of  the 
record  on  this  point  that'counsel  did  not  ob- 
ject to  the  remarks  of  opposing  counsel  of 
which  he  now  complains;  but  that  his  ob- 
jection was  to  the  question  that  preceded  the 
remarks. 

Counsel  for  the  defendant  also  assigns  as 
error  the  action  of  the  court  in  permitting 
certain  questions  to  be  asked  witnesses.  In 
each  instance,  objections  were  made  to  the 
questions  and  the  objections  were  sustained. 
The  objections  to  the  questions  having  been 
sustained,  we  do  not  think  any  prejudice  re- 
sulted to  the  defendant  from  the  form  In 
which  they  were  asked. 

Counsel  for  defendant  also  insists  that  the 
court  erred  In  its  instructions  to  the  Jury. 
After  a  careful  examination  of  them,  we  are 
of  the  opinion  that  the  Instructions  fully  pre- 
sented the  respective  theories  of  the  parties, 
and  fairly  submitted  the  Issues  made  by  the 
pleadings  and  evidence. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  Is  affirmed. 


SULLIVAN  v.  WINTERS. 
(Supreme  Court  of  Arkansas.    June  21,  1009.) 

1.  Appeal  anj>  Ebbob  (f  1009*)— Findings— 
Conclusiveness. 

The  findings  of  the  chancellor  on  conflict- 
ing evidence,  and  not  against  preponderance  of 
the  evidence,  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  rases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3970-3978;  Dec.  Dig.  f 
1009.*] 

2.  Frauds,  Statute  op  (J  129*)— Contracts 
roB  the  Sale  or  Land— Enfobceabiuty. 

An  oral  contract  for  the  sale  of  land  and  a 
division  of  the  proceeds  fully  performed,  except 
so  far  as  it  relates  to  the  division  of  the  pro- 
ceeds, is  enforceable,  notwithstanding  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  I  129.*] 


3.  Frauds,  Statute  op  (|  49*)— Contracts— 
Performance  Within  a  Year. 

An  oral  contract  for  the  division  of  the 
proceeds  of  the  sale  of  land,  to  be  thereafter 
made,  which  does  not  fix  the  time  for  perform- 
ance and  which  may  be  performed  within  a  year, 
is  .not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  |  49.*] 

Appeal  from  Circuit  Court,  Clay  County, 
Eastern  District ;  Frank  Smith,  Judge. 

Suit  by  Howell  Winters  against  Dr.  E.  N. 
F.  Sullivan.  From  a  decree  granting  relief, 
defendant  appeals,  and  plaintiff  cross-ap- 
peals. Affirmed. 

Sam  H.  Davidson  and  Morris  M.  Cohen, 
for  appellant  W.  A  Cunningham,  for  ap- 
pellee. 

McCULLOCH,  C.  J.  About  40  years  ago 
the  plaintiff,  Howell  Winters,  discovered,  or 
thought  he  discovered,  a  valuable  lead  of 
sine  ore  on  a  tract  of  land  in  Sharp  county, 
Ark.,  containing  320  acres,  then  owned  by  a 
man  named  Street.  He  promised  Street  to 
say  nothing  about  it  and,  keeping  the  secret, 
he  afterwards  removed  from  that  locality. 
Street  sold  the  land  and  afterwards  died, 
and  the  land  finally,  became  by  purchase, 
the  property  of  the  defendant  Sullivan. 
Some  time  in  the  year  1903,  while  the  plain- 
tiff was  living  in  Polk  county,  Ark.,  he  call- 
ed to  mind  his  former  discovery,  and  decided 
to  take  the  matter  up  and  see  if  he  could 
not  make  something  out  of  It,  and  some  cor- 
respondence took  place  by  letter  between  him 
and  the  defendant  The  letters  have  been 
lost  and  there  is  some  conflict  as  to  their 
contents,  but  that  is  immaterial,  as  the  rights 
of  the  parties  depend  upon  an  oral  contract 
subsequently  made  between  them.  It  does 
not  appear  whether  or  not  at  that  time  the 
plaintiff  knew  that  the  lands  were  owned 
by  Sullivan,  but  he  afterwards  ascertained 
that  fact  In  September,  1903,  the  plaintiff 
returned  to  Sharp  county,  and  went  to  see 
the  defendant  at  bis  home  for  the  purpose 
of  renewing  negotiations.  He  then  Informed 
the  defendant  that  It  was  upon  the  latter's 
land  that  the  discovery  of  zinc  had  been 
made.  They  thereupon  entered  Into  an  oral 
contract  whereby  It  was  agreed  that  the 
plaintiff  should  proceed  with  his  Investiga- 
tion and  develop  to  a  certainty  whether  or 
not  there  was  zinc  ore  In  paying  quantities, 
on  the  land,  and  that  when  the  land  should 
be  sold  the  plaintiff  should  share  In  the  pro- 
ceeds of  the  sale.  There  is  a  serious  conflict 
between  their  several  contentions  as  to  what 
proportion  of  the  proceeds  of  sale  the  plain- 
tiff should  have.  He  contends  that  he  was 
to  have  one-half  of  the  proceeds,  but  the 
defendant  contends  that  according  to  the 
agreement  the  plaintiff  was  only  to  share 
equally  In  the  proceeds  of  sale  after  deduct- 
ing the  market  value  of  the  land  for  agrl- 
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cuts  and  taking  out  mineral.  According  to 
the  testimony,  considerable  sine  was  found 
on  the  land.  In  1907  the  defendant  sold  160 
acres  of  the  land  to  Vaughan  ft  Estell  for 
$6,000,  and  the  plaintiff  instituted  this  ac- 
tion against  the  defendant  to  recover  one-half 
of  that  sum,  alleged  to  be  doe  him  under  the 
contract  The  defendant,  In  his  answer  filed 
in  the  case,  denied  that  he  had  entered  into 
any  contract  with  the  plaintiff  agreeing  to 
pay  him  any  portion  of  the  proceeds  of  Bale 
of  the  land;  but  In  his  testimony  it  is  ad- 
mitted that  such  a  contract  was  made,  and 
they  differ  as  to  the  terms  thereof,  as  al- 
ready stated.  On  motion  of  the  defendant, 
and  without  any  objection  on  the  part  of 
the  plaintiff,  the  cause  was  transferred  to 
equity,  where  it  proceeded  to  final  decree 
upon  the  pleadings  and  proof.  The  court 
sustained  the  contention  of  the  defendant  as 
to  the  terms  of  the  contract,  and  found  that 
a  fair  market  value  of  the  lands  for  farm- 
ing purposes,  not  considering  the  mineral 
thereon,  was  $20  per  acre,  or  $3,200  for  the 
tract  sold,  leaving  a  profit  of  $2,800  on  the 
sale,  one-half  of  which  was  decreed  to  plain- 
tiff. The  defendant  appealed  to  this  court 
and  afterwards  the  plaintiff  cross-appealed. 
Both  parties  contend  here  that  the  chancel- 
lor erred  in  his  finding  of  facts;  the  plain- 
tiff contending  that  the  findings  were  er- 
roneous as  to  the  terms  of  the  contract  and 
also  as  to  the  value  of  the  land  for  agri- 
cultural purposes.  The  defendant  also  con- 
tends that  the  land  of  ^renter  value  for 
agricultural  purposes  than  the  amount  found 
by  the  chancellor. 

We  are  of  the  opinion  that  the  findings  of 
the  chancellor  were  correct  throughout,  or, 
at  least  after  a  consideration  of  all  the  tes- 
timony, which  is  voluminous,  we  cannot  say 
that  the  findings  are  against  the  preponder- 
ance thereof.  The  direct  testimony  as  to  the 
contract  between  the  parties  is  nearly  evenly 
balanced;  but,  considering  the  statements  of 
a  number  of  witnesses  who  testified  as  to  ad- 
missions made  by  the  plaintiff,  we  think  that 
on  this  Issue  the  scales  turned  in  favor  of 
the  defendant's  contentions,  that  the  value 
of  the  land  for  farming  purposes  was  to  be 
deducted. 

The  finding  as  to  the  value  of  the  land  for 
this  purpose  was  not  strictly  in  accord  with 
the  testimony  of  either  of  the  parties,  but  the 
court  fixed  the  value  between  the  two  ex- 
tremes. Most  of  the  defendant's  witnesses 
testified  that  It  was  worth  $25  per  acre, 
whilst  those  introduced  by  the  plaintiff  put 
the  value  at  far  less  than  that  amount  per 
acre.  The  court  fixed  It  at  $20  per  acre,  and 
we  are  not  prepared  to  say  that  this  assess- 


pleaded:  The  one  relating  to  contracts  "for 
the  sale  of  lands,  tenements  or  heredita- 
ments, or  any  Interest  In  or  concerning  them"; 
and  the  clause  relating  to  contracts  not  to- 
be  performed  within  a  year  from  the  mak- 
ing thereof.  The  oral  contract  in  question,, 
which  was  one  for  the  division  of  the  pro* 
ceeds  of  a  sale  of  land  to  be  thereafter  made, 
is  not  within  the  statute  of  frauds.  Mc- 
Clintock  v.  Thweatt  71  Ark.  323,  73  8.  W. 
1093;  Trowbridge  v.  Weather-bee,  11  Allen 
(Mass.)  361;  Llnscott  v.  Mclntlre,  15  Me. 
201,  33  Am.  Dec.  602 ;  Hess  v.  Fox,  10  Wend. 
(N.  T.)  436;  Bunnel  v.  Talntor,  4  Conn. 
568;  Bruce  v.  Hastings.  41  Vt  380,  96  Am. 
Dec.  592;  Benjamin  v.  Zell,  100  Pa.  36.  If 
that  part  of  the  contract  relating  to  the 
sale  of  the  land  be  held  to  be  within  the 
statute  of  frauds,  It  has  been  fully  perform- 
ed, and  the  only  unperformed  portion  is  that 
relating  to  the  division  of  the  proceeds.  Mc- 
Clintock  v.  Thweatt  supra. 

The  evidence  does  not  show  that  the  con- 
tract was  not  to  be  performed  within  a  year. 
No  definite  time  was  agreed  upon  within 
which  the  contract  should  be  performed,  and 
it  may  have  been  performed  within  a  year. 
In  order  to  bring  a  contract  within  the  opera- 
tion of  the  statute  of  frauds,  it  must  have 
been  one  that  by  Its  terms,  was  not  to  be  per- 
formed within  a  year.  Brown  on  the  Stat- 
ute of  Frauds,  U  273,  274;  Llnscott  v.  Mc- 
lntlre, supra;  Trowbridge  v.  Weatherbee, 
supra;  Peters  v.  Westborough,  19  Pick. 
(Mass.)  364,  31  Am.  Dec.  142:  Lyon  v.  King, 
11  Mete.  (Mass.)  412,  45  Am.  Dec.  219. 

We  find  no  error  In  the  record,  and  the  de- 
cree Is  affirmed. 

McCOMB  v.  JUDSONIA  STATE  BANK. 
(Supreme  Court  of  Arkansas.   June  21,  1909.> 

1.  Appeal  and  Erbob  (8  852*)  —  Review  — 
Geoundb  of  Decision. 

Where  the  decree  was  baaed  on  a  valid 
bill  of  sale,  and  not  on  a  prior  mortgage,  the  in- 
validity of  the  mortgage,  because  of  defective- 
acknowledgment  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3402;  Dec  Dig.  §  852.*] 

2.  Attachment  (|  181*)— Liens— Pkiorities— 

Evidence  held  to  Justify  a  finding  that  a  bill 
of  sale  was  valid  and  prior  in  point  of  time  to 
the  suing  out  of  an  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  t  570;  Dec.  Dig.  f  181.*] 

3.  Fraudulent  Conveyances  (|  9*)— Intent. 

A  sale  of  goods,  to  be  fraudulent  as  to 
creditors,  must  be  made  with  the-  fraudulent  in- 
tent to  cheat,  hinder,  or  delay  them. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  }  tO;  Dec.  Dig.  {  9.*1 


•For  other  cases  so*  suns  toplo  and  section  NUMBER 
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tites  Rive  laborers  a  lien  for  their  services  in 
manufacturing  logs  into  lumber. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  202;  Dec  Dig.  § 
77.*] 

O.  Loos  and  Logging  (J  3*)  —  Sales  of 

Standing  Timber— Forfeiture. 

A  seller  of  standing  timber,  payable  in  in- 
stallments, who  did  not  declare  a  forfeiture*  on 
the  default  of  the  buyer,  but  who  asserted  his 
right  under  the  contract  by  suing  out  a  specific 
attachment  against  the  property  under  Kirby's 
Dig.  |  4966,  could  not  base  any  right  on  a 
right  to  declare  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  §{  6-10 ;  Dec.  Dig.  |  3.*] 

6.  Sales  (i  312*)— Seller's  Lien— Purchas- 
ers from  Buyer. 

The  remedv  authorized  by  Kirby's  Dig.  Si 
4966,  4067,  in  favor  of  a  vendor  to  enforce  pay- 
ment of  the  price,  cannot  be  enforced,  where  the 
property  has  passed  into  the  hands  of  a  pur- 
chaser for  value,  though  he  had  notice  that  the 
purchase  money  had  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |  876;  Dec.  Dig.  §  312.*] 

Appeal  from  White  Chancery  Court;  J.  E. 
Martineau,  Chancellor. 

Suit  by  A.  C.  McComb  against  S.  E.  Austin 
and  another,  In  which  tbe  Judsonia  State 
Bank  intervened.  From  a  decree  for  inter- 
vener, plaintiff  appeals.  Affirmed. 

8.  Brundldge,  Jr.,  and  Cypert  &  Cypert,  for 
appellant  J.  N.  Rachels,  for  appellee. 

HART,  J.  On  the  18th  day  of  August, 
1907,  A.  C.  McComb,  by  an  Instrument  In 
writing  leased  bis  sawmill  and  machinery  to 
8.  E.  Austin,  who  was  at  the  time  doing  busi- 
ness under  the  firm  name  of  the  Toung  Land 
A  Lumber  Company,  and  tbe  same  Instrument 
also  contained  a  contract  whereby  McComb 
•old  to  Austin  the  timber  from  certain  of  bis 
lands.  On  November  1,  1907,  Austin  sent  to 
McComb  at  Oshkosb,  Wis.,  bis  check  for 
$767.57  on  tbe  Judsonia  State  Bank,  in  pay- 
ment for  timber  cut  off  said  lands.  The  bank 
refused  to  pay  the  check,  and  returned  It. 
On  tbe  16th  day  of  November,  1907,  McComb 
brought  suit  in  tbe  White  circuit  court 
against  S.  E.  Austin  and  tbe  Toung  Land  & 
Lumber  Company  to  recover  said  sum  of 
$767.57,  alleged  to  be  due  for  the  purchase 
price  on  said  timber,  and  sued  out  a  specific 
attachment  under  sections  4966,  4967,  Kirby's 
Dig.,  and  caused  it  to  be  levied  on  the  said 
timber,  which  was  then  at  Austin's  mill,  and 
which  is  now  the  subject  of  this  litigation. 
On  January  22,  1908,  S.  E.  Austin,  by  his  at- 
torney, H.  P.  Cleveland,  filed  his  answer  to 
tbe  suit.  In  which  he  admitted  the  Indebted- 
ness to  McComb,  and  asked  for  a  dissolu- 
tion of  the  attachment,  on  the  ground  that 
be  had  given  a  chattel  mortgage  to  the  Jud- 
sonin  State  Bank  on  said  property,  and  that 


court  against  A.  C.  McComb  et  al„  in  which 
it  asked  for  a  receiver  to  take  charge  of 
said  property,  and  also  asked  that  its  mort- 
gage be  foreclosed.  Afterwards,  by  order  of 
tbe  court,  S.  E.  Austin  was  made  a  party  to 
the  suit  and  through  H.  P.  Cleveland,  bis 
attorney,  entered  bis  appearance  to  the  ac- 
tion. On  January  23,  1908,  the  Judsonia 
State  Bank  asked  to  be  made  a  party  to  tbe 
suit  of  McComb  v.  Austin,  pending  In  tbe 
White  circuit  court,  and  at  tbe  same  time 
asked  that  the  cause  be  transferred  to  the 
chancery  court,  and  consolidated  wltb  Its 
suit  to  foreclose  Its  mortgage.  Tbe  transfer 
was  made,  and  the  causes  were  consolidated. 
On  March  14,  1908,  McComb  Bled  bis  answer 
to  the  chancery  suit  brought  by  tbe  bank,  in 
which  he  set  up  collusion  between  the  bank 
and  Austin,  and  asked  to  have  bis  attachment 
sustained,  and  his  debt  for  purchase  money 
of  the  logs  paid  to  blm  before  any  part  of  tbe 
money  arising  from  the  sale  of  tbe  logs 
should  be  paid  to  the  said  Judsonia  State 
Bank.  Will  Darden  was  appointed  receiver 
to  take  charge  of  and  to  sell  tbe  property  In 
controversy.  Tbe  property  was  sold  by  bim 
for  tbe  sum  of  $2,042.68,  and  tbe  sale  was. 
duly  confirmed  by  tbe  court 

Tbe  bill  of  sale  by  Austin  to  tbe  bank  reads 
as  follows: 

"Know  All  Men  by  These  Presents:  That 
the  undersigned,  S.  E.  Austin,  being  Indebted 
to  the  Judsonia  State  Bank  in  the  sum  of 
twenty  one  hundred  forty  five  dollars  and 
sixty  eight  cents,  which  is  secured  by  deed  of 
trust  on  certain  lumber,  ties  and  logs  now 
on  the  mlllyard  at  tbe  mill  near  Barber  Lake, 
In  the  county  of  White,  better  known  as  the 
McComb  mill  and  for  tbe  purj-ose  of  avoiding 
the  expense  of  advertising  and  selling  the 
same,  and  further  for  the  purpose  of  avoid- 
ing the  excitement  that  will  naturally  follow 
with  the  laborers,  I,  tbls  day,  for  and  in 
consideration  of  the  said  sum  of  ($2,145.68) 
the  sum  due  the  Judsonia  State  Bank,  and 
for  the  further  sums  due  for  labor  which  will 
be  by  law  declared  a  Hen  against  the  lumber, 
ties,  and  logs,  sell,  transfer,  assign  and  de- 
liver to  the  Judsonia  State  Bank  all  the  lum- 
ber ties  and  logs  now  located  at  the  mlllyard 
at  tbe  McComb  mill  near  Barber  ijake  to  It 
to  have  and  to  hold  as  Its  own  forever,  with 
the  distinct  understanding  that  if  any  liens 
are  declared  against  said  lumber,  ties  and 
logs  for  labor,  said  amount  shall  enter  Into 
and  become  a  part  of  the  purchase  price  of 
said  lumber,  ties  and  logs.   S.  E.  Austin." 

"The  foregoing  Instrument  was  signed  in 
my  presence  on  the  14th  day  of  November, 
1907.    H.  P.  Cleveland." 


•For  other  cases  see  same  topic  and  section  NUMBER 
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was  dissolved,  and  bis  cross-complaint  dis- 
missed for  want  of  equity.  McComb  has 
duly  prosecuted  an  appeal  to  this  court. 

The  first  contention  made  by  his  counsel 
is  that  the  mortgage  from  Austin  to  the  bank 
is  of  no  validity  as  far  as  the  rights  of  Mc- 
Comb are  concerned,  for  the  reason  that  the 
acknowledgment  to  it  was  taken  by  C.  M. 
Erganbright,  who  at  the  time  was  president 
of  the  bank,  its  business  manager,  and  one  of 
Its  directors  and  stockholders.  Assuming 
their  contention  to  be  correct,  it  does  not  help 
them  any.  The  decree  of  the  chancellor  was 
based  upon  the  bill  of  sale  from  Austin  to  the 
bank,  and  not  upon  the  mortgage.  The  chan- 
cellor found  that  the  bill  of  sale  was  valid, 
and  was  prior  in  point  of  time  to  the  suing 
out  of  the  attachment  by  McComb,  and  we 
cannot  say  that  his  findings  are  against  the 
weight  of  the  evidence.  The  evidence  clearly 
shows  that,  on  the  16th  day  of  October,  1907, 
when  the  mortgage  was  executed,  Austin  was 
Indebted  to  the  bank  in  the  sum  of  $800,  and 
that  on  the  14th  day  of  November,  1907,  the 
date  of  the  execution  of  the  bill  of  sale,  his 
indebtedness  to  the  bank  amounted  to  $2,145.- 
68.  The  testimony  on  the  part  of  the  bank 
shows  that  the  bill  of  sale  was  at  once  de- 
livered to  H.  P.  Cleveland,  who  was  then  the 
attorney  for  the  bank,  and  that  the  bank 
through  Claud  Taylor  immediately  took  pos- 
session of  the  property  embraced  in  the  bill 
of  sale.  Taylor,  up  to  the  time  of  the  execu- 
tion and  delivery  of  the  bill  of  sale,  had 
been  an  employe  of  Austin,  but  it  is  not 
shown  that  he  had  any  interest  either  In  the 
sawmill  or  In  the  property  involved  in  this 
controversy.  The  attachment  of  McComb 
against  the  property  was  not  sued  out  until 
the  16th  day  of  November  1907. 

It  is  also  contended  by  counsel  for  McComb 
that  the  bill  of  sale  was  of  no  effect,  for  the 
reason  that  at  the  time  of  its  execution  the 
bank  did  not  know  how  much  it  was  paying 
for  the  property,  and  that  Austin  did  not 
know  how  much  he  was  receiving.  In  sup- 
port of  their  contention  they  rely  upon  that 
clause  of  the  bill  of  sale,  which  reads  as  fol- 
lows :  "With  the  distinct  understanding  that 
if  any  liens  are  declared  against  said  lumber, 
ties  and  logs  for  labor,  said  amount  shall  en- 
ter into  and  become  a  part  of  the  purchase 


hinder,  or  delay  them,  and  there  is  no  fraud 
in  selling  and  delivering  a  stock  of  goods  at 
cost,  leaving  the  aggregate  price  to  be  ascer- 
tained by  an  Inventory.  The  delivery  com- 
pletes the  sale."  So  in  the  present  case,  how 
much  was  due  for  labor  which  had  been  per- 
formed on  the  property  was  capable  of  def- 
inite ascertainment.  Moreover,  the  statutes 
gave  the  laborers  a  lien  for  their  services  per- 
formed in  getting  out  the  logs  and  manufac- 
turing them  into  lumber,  which  could  not 
have  been  defeated  by  the  terms  of  the  bill  of 
sale.  Again,  it  is  urged  by  counsel  for  Mc- 
Comb that  the  rights  of  Austin  under  bis 
contract  with  McComb  had  been  forfeited.  In 
support  of  this  contention  they  rely  upon  the 
provisions  of  the  contract,  which  provide  that 
Austin  shall  remit  to  McComb  the  money  for 
the  timber  cut  on  the  first  of  each  month,  and 
that  "If  the  second  party  [Austin  and  the 
Young  Land  &  Lumber  Co.]  fails  to  do  so,  on 
the  first  of  each  month,  he  and  they  forfeit 
all  right  hereto,  and  Invalidate  this  lease 
and  contract." 

It  Is  not  necessary  to  decide  whether  this 
language  is  sufficient  upon  which  to  base  a 
right  of  forfeiture,  for  no  forfeiture  was  de- 
clared or  attempted  to  be  asserted  by  Mc- 
Comb. As  stated  in  Braddock  v.  England,  87 
Ark.  393, 112  S.  W.  883,  there  can  be  no  nunc 
pro  tunc  forfeiture.  Instead  of  declaring  the 
contract  at  an  end  when  default  was  made 
under  it,  McComb  was  endeavoring  to  assert 
his  rights  thereunder  by  suing  out  a  specific 
attachment  against  the  property  under  sec- 
tion 4966  of  Klrby's  Digest.  Before  this 
proceeding  to  Impound  the  property  had  been 
instituted,  the  property  had  been  sold  to  the 
bank  for  a  valuable  consideration.  In  the 
case  of  Neal  v.  Coane,  76  Ark.  273,  88  S.  W. 
952,  the  court  held:  "The  statutory  remedy 
authorized  by  Klrby's  Dig.  SS  4966,  4967,  in 
favor  of  the  vendor  of  chattels,  to  enforce 
payment  of  the  purchase  money  is  not  a  lien, 
and  cannot  be  enforced  where  the  property 
has  passed  into  the  hands  of  a  purchaser  for 
value,  even  though  they  may  have  had  notice 
before  their  purchase  that  the  purchase  mon- 
ey had  not  been  paid." 

Finding  no  prejudicial  error  in  the  rec- 
ord, the  decree  Is  affirmed. 


run  ruKC'£AiiL.E. 

A  contract  of  sale  of  real  estate,  stipulating 
that  the  purchaser,  failing  to  comply  therewith, 
shall  forfeit  the  amount  paid,  and  the  vendor 
shall  accept  the  same  as  liquidated  damages  for 
nonperformance  by  the  purchaser,  cannot  be 
specifically  enforced. 

[E3d.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §8  179,  180;  Dec.  Dig.  f 
58.*] 

2.  Brokers  (g  54*)— Commission— SurricrEW- 

ot  of  Services. 

To  entitle  a  broker  to  commissions,  he  must 
procure  a  purchaser  willing  to  contract  to  pur- 
chase the  land  absolutely. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  75-81 ;  Dec.  Dig.  $  54.*] 

On  rehearing.    Former  opinion  reversed. 
For  former  opinion,  see  113  S.  W.  739. 
See,  also,  118  S.  W.  149. 

C.  C.  Fredericks,  for  appellant  F.  P. 
Powell  and  Hunter  &  Hunter,  for  appellee. 

GAINES,  C.  J.  Upon  consideration  of  the 
motion  for  a  rehearing  in  this  case,  we  are 
of  opinion  that  we  erred  In  disposing  origi- 
nally of  the  question. 

Referring  to  the  stipulation  quoted  at  the 
end  of  the  statement  of  the  case,  It  is  to  be 
noted  that  It  provides  that  the  $1,000  put  up 
as  a  forfeit  "shall  be  paid  to  the  seller  by 
said  trustees  and  accepted  by  said  seller  as 
liquidated  damages  for  such  injury  and  dam- 
age as  the  seller  may  suffer  by  reason  of  the 
nonperformance  of  this  contract  on  part  of 
the  purchaser."  Now  it  occurs  to  us  that,  if 
nothing  had  been  said  as  to  the  acceptance 
of  the  $1,000  by  the  seller,  our  original  opin- 
ion would  have  been  correct ;  but,  If  the  sell- 
er is  bound  to  accept  the  sum  for  such  dam- 
ages as  may  be  suffered  by  reason  of  the 
nonperformance  of  the  contract  on  part  of 
the  purchaser,  can  he  sue  the  proposed  pur- 
chaser for  specific  performance  of  the  con- 
tract? The  contract  evidently  was  that  the 
proposed  purchaser  should  have  until  a  fu- 
ture day  to  pay  the  price  and  accept  a  con- 
veyance, yet,  should  he  decline  for  any  rea- 
son to  pay  the  price  and  to  accept  the  land, 
he  may  pay  the  liquidated  damages  and  be 
absolved  from  further  suit. 

Moss  &  Raley  entered  into  a  contract  with 
Clark  to  sell  him  certain  lands,  and  stipulat- 
ed that,  in  case  he  failed  to  buy,  he  should 
forfeit  $1,000,  which  had  been  put  up  to  en- 
force the  bargain.  They  chose  to  forfeit  the 
$1,000,  which  absolved  them  from  further  ob- 
ligation. Before  Wren  was  entitled  to  his 
commission,  he  should  have  procured  a  pur- 
chaser who  was  willing  to  enter  into  a  con- 
tract to  purchase  the  land  absolutely. 

For  this  reason,  we  answer  the  question  In 
the  negative. 


tions— "Utmost  Care." 

An  instruction  that  a  carrier  owed  to 
passenger  the  "utmost  care"  for  his  safety  w. 
not  objectionable:    such  care  being  no  mo 
than  the  highest  degree  of  care  which  a  carri 
is  bound  to  exercise. 

[Ed.  Note.— For  other  cases,  see  Carrier 
Cent  Dig.  (  1327;  Dec.  Dig.  §  321.* 

For  other  definitions,  see  Words  and  Phrase 
vol.  8,  pp.  7250,  7251.] 

2.  Carriers  (g  321*)— Injuries  to  Passen 
gees— Care  Required — Instructions. 
A  special  charge  stated  that  defendant  cat 
rier  owed  plaintiff,  a  passenger,  the  utmost  car 
for  his  safety,  while  in  the  main  charge  It  wa. 
stated  that  defendant  owed  plaintiff  a  high  de 
gree  of  care  to  prevent  injury  in  the  operatioi 
of  the  train.  Held,  that  such  instructions  at 
tempting  to  define  the  carrier's  duty  by  the 
use  of  an  adjective  were  objectionable  in  th< 
absence  of  instruction  defining  the  "utmost" 
or  "highest"  degree  of  care  as  that  which  such 
prudent  and  skillful  carriers  employ. 

[Ed.-  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1327;  Dec.  Dig.  $  321.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Sixth  Supreme  Judicial  District. 

Action  by  G.  A.  Keeling  against  the  Hous- 
ton &  Texas  Central  Bailway  Company  and 
another.  A  judgment  for  plaintiff  against 
both  defendants  was  reversed  and  rendered 
as  to  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  and  reversed  and  remand- 
ed as  to  the  Houston  &  Texas  Central  Rail- 
way Company  by  the  Court  of  Civil  Appeals 
(112  S.  W.  80S),  and  questions  were  certified 
to  the  Supreme  Court.   Questions  answered. 

Baker,  Botts,  Parker  &  Garwood,  and  Lane, 
Jackson,  Kelley  &  Walters,  for  appellants. 

F.  F.  &  E.  T.  Chew  and  M.  G.  Fakes,  for  ap- 
pellee. 

WILLIAMS,  J.  This  case  is  presented  up- 
on certified  questions.  The  action  is  one  by 
a  passenger  against  a  carrier  for  damages  for 
injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  carrier's  negligence. 
The  trial  court  in  its  general  charge  instruct- 
ed the  jury  that  the  defendant  owed  plain- 
tiff "a  high  degree  of  care  to  prevent  his  In- 
jury in  the  operation  or  said  train,"  and  that 
"a  failure  to  exercise  this  high  degree  of  care 
would  be  negligence."  And,  at  the  request  of 
plaintiff,  the  court  gave  the  following  charge: 
"You  are  charged  by  the  court  that  plaintiff, 

G.  A.  Keeling,  as  shown  by  the  evidence  in 
this  case,  was  a  mail  clerk  traveling  on  anil 
over  defendant  H.  &  T.  C.  R.  R.  from  Hous- 
ton to  Denison.  You  are  further  charged 
that  as  said  mall  clerk  he  stood  In  the  posi- 
tion of  a  passenger  while  traveling  as  said 
clerk  on  and  over  said  defendant's  road,  ami 
said  defendant  owed  him  the  duty  of  using 
the  utmost  care  for  his  safety  and  protection 
while  he  was  so  traveling  as  said  clerk  over 
its  said  road,  as  looking  to  his  safety  and 
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charge  from  the  mall  car  and  to  get  off  said 
car.  If  you  find  from  a  preponderance  of  the 
'evidence  that  said  mall  car  was  moved  by  the 
agents  and  servants  of  said  H.  &  T.  G.  R.  B. 
before  said  Keeling  bad  a  reasonable  time 
to  remove  said  mall,  if  any,  from  said  car, 
-and  to  get  off  said  car,  and  If  you  further 
And  that  said  movement,  If  any  such,  was  not 
made  by  Bald  agents  and  servants  of  said 
■company  with  the  utmost  care  for  said  Reel- 
ing's safety,  and  that  owing  to  said  move- 
ment, if  any,  and  as  the  proximate  cause 
thereof,  said  Keeling  was  Injured,  then  you 
are  charged  to  And  for  the  plaintiff  as 
against  said  defendant  the  H.  &  T.  C.  R.  R." 

The  questions  stated  for  decision  are  the 
following: 

"Question  1.  Was  it  an  erroneous  state- 
ment of  the  law,  constituting  it  reversible  er- 
ror In  the  case,  to  instruct  the  jury,  as  was 
•done  In  the  special  charge,  that  the  duty  the 
appellant  owed  the  appellee  was  to  use  'the 
utmost  care  for  his  safety  and  protection 
while  he  was  so  traveling  as  said  clerk  over 
said  road,  as  looking  to  his  safety  and  protec- 
tion?' 

"Question  2.  The  main  charge  instructing 
the  jury  'In  the  discharge  of  his  duty  he  had 
no  control  or  management  of  said  train,  and 
the  defendants,  their  agents  and  employes 
•owed  him  a  high  degree  of  care  to  prevent  his 
Injury  In  the  operation  of  said  train,'  and 
the  special  charge  requiring  the  use  of  'the 
utmost  care  for  his  safety  and  protection 
while  he  was  so  traveling  as  said  clerk  over 
*aid  road,  as  looking  to  bis  safety  and  pro- 
tection'— were  the  two  Instructions  as  word- 
ed and  read  and  considered  together  revers- 
ible error  in  the  case  as  In  effect  Imposing 
upon  the  railway  a  greater  burden  for  the 
aafety  of  appellee  than  required  by  law,  and 
-calculated  to  lead  the  Jury  to  understand 
that  the  appellant  company  was  an  Insurer 
of  the  safety  of  the  appellee?" 

In  the  case  of  Gallagher  v.  Bowie,  66  Tex. 
266,  17  S.  W.  407,  this  court  said  of  a  charge 
which  required  of  a  carrier  the  "utmost" 
care:  "The  charge  properly  stated  the  de- 
gree of  care  exacted  by  the  law  of  carriers  of 
passengers.  Thompson  on  Carriers,  200; 
Hutchins  on  Carriers,  f  SOI ;  Shear.  &  Bedf . 
on  Neg.  |  266.  That  degree  Is  generally  de- 
scribed by  the  authorities  as  'the  utmost,' 
and  the  use  of  this  expression  in  the  charge 
was  not  objectionable.  If  It  needed  explana- 
tion or  qualification,  appellant  should  have 
requested  a  special  charge."  This  case  has 
often  been  followed  ana  has  never  been  over- 
ruled and  fully  answers  the  first  question. 
I.  &  G.  N.  R.  R.  Co.  v.  Welch,  86  Tex.  205,  24 
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carrier,  since  it  does  not  require  greater  care 
than  the  highest  Nor  can  the  two  Instruc- 
tions taken  together  operate  prejudicially'. 
The  strongest  against  the  carrier  is  the  spe- 
cial instruction  which  requires  the  utmost 
care.  The  other  could  not  be  Interpreted  to 
require  more.  Its  effect  In  the  special  In- 
struction, If  it  could  have  any,  would  be  to 
qualify  it  in  favor  of  the  carrier.  While  we 
hold  that  the  special  charges  were  not  af- 
firmatively erroneous,  and  that  they,  there- 
fore, furnish  no  cause  for  the  reversal  of  tbe 
judgment,  no  more  definite  instruction  having 
been  requested,  we  agree  with  the  Court  of 
Civil  Appeals  in  the  opinion  that  such 
charges,  attempting  to  define  the  carrier's 
duty  only  by  the  use  of  an  adjective,  are  not 
apt  to  convey  to  the  minds  of  jurors  any  very 
definite  conception  of  the  subject  When 
such  phrases  are  used,  tbe  standard  by  which 
the  conduct  of  tbe  carrier  under  investigation 
is  to  be  judged  should  be  given  in  connection 
with  them,  which  standard  Is  the  conduct  of 
prudent  and  skillful  carriers  In  like  situa- 
tions. Jurors  are  not  put  in  a  position  to 
determine  what  constitutes  the  "utmost"  or 
tbe  "highest"  or  the  "high"  degree  of  care 
referred  to  in  charges,  unless  they  are  also 
told  that  It  is  that  ,  which  such  prudent  and 
skillful  carriers  employ.  It  is  the  highest 
care  of  such  carriers  that  constitutes  tbe 
practical  test 


SAN  ANTONIO  &  A.  P.  BT.  CO.  v.  HODGES 
et  al. 

(Supreme  Court  of  Texas.    June  24,  1909 J 

1.  Railroads  ($  376*)— Injuries  to  Persons 
on  Track— Degree  or  Care  Required. 

The  duty  of  those  operating  an  engine  on 
discovering  the  perilous  position  of  a  person  on 
the  track  Is  to  exercise  ordinary  care ;  that  is, 
such  care  as  persons  of  ordinary  prudence  in 
their  situation  would  use  to  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1275;  Dec.  Dig.!  376.*J 

2.  Trial  ({  194*)— Instructions  —  Invasion 
or  Province  of  Jury. 

An  instruction  addressed  to  the  particular 
things  that  should  have  been  done  rather  than 
to  the  legal  standard  of  dnty  is  often  unobjec- 
tionable because,  practically  viewed,  it  exacts 
no  more  than  the  doing  of  that  which  obviously 
was  necessary  under  the  facts  to  constitute  the 
care  required,  and  therefore  dues  not  Invade  the 
province  of  the  jury,  but  where  a  real  ques- 
tion exists  whether  or  not  precautions  should 
have  been  taken  other  than  those  tfiat  were, 
the  question  is  for  the  jury  to  decide  by  apply- 
ing the  standard  of  care,  and  It  should  be  left 
to  the  jury  by  the  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  465;  Dec.  Dig.  §  194.*] 
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3.  Railboadb  (g  401*)— Injuries  to  Persons 

on  Track— Instructions. 

An  instruction  that,  if  defendant's  fireman 
discovered  the  peril  of  decedent  on  the  track 
in  time  to  have  signaled  the  engineer  to  stop 
before  striking  him,  then  defendant  was  liable, 
submitted  the  true  question  to  the  jury  of 
whether  the  fireman  realized  the  perilous  situ- 
ation of  decedent  in  time  to  have  avoided  strik- 
ing him,  and  not  what  measures  he  ought  to 
have  taken  to  that  end. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1388;  Dec.  Dig.  |  401.*] 

Application  for  Writ  of  Error  to  Court  of 
Civil  Appeals,  Third  Supreme  Judicial  Dis- 
trict. 

Action  by  P.  E.  Hodges  and  others  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  A  Judgment  for  plaintiffs  was 
affirmed  by  the  Court  of  Civil  Appeals  (118 
S.  W.  767),  and  defendant  applies  for  a  writ 
of  error.  Application  refused. 

R.  J.  Boyle  and  Baker  &  Baker,  for  ap- 
plicant. 

WILLIAMS,  J.  We  think  it  proper  to 
say  that  we  agree  with  counsel  for  plaintiff  in. 
error  in  their  contention  that  the  duty  of 
those  operating  an  engine  and  discovering 
a  person  in  peril  In  its  path  is  to  exercise  or- 
dinary care;  that  is,  such  care  as  persons 
of  ordinary  prudence  In  their  situation  would 
use  to  avoid  injury.  The  difference  in  the 
expressions  on  the  subject  found  In  the  de- 
cisions Is  due  to  the  fact  that  some  of  them 
state  this  legal  standard  of  duty,  while  oth- 
ers describe  the  diligence  to  be  employed  to 
constitute  such  ordinary  can — the  perform- 
ance of  the  duty.  In  situations  of  such  im- 
minent peril  the  care  of  an  ordinarily  pru- 
dent person  consists  of  a  very  high  degree  of 
diligence  to  avert  Injury,  and  the  decisions 
discussing  the  question  mean  this  rather 
than  that  more  than  ordinary  care  is  exacted 
by  law.  That  degree  of  care  Is  all  that  any 
one  owes  to  another,  except  when  certain  spe- 
cial relations  exist.  The  Jurors  trying  a  case 
are  the  Judges  as  to  what  constitutes  this 
ordinary  care,  and  abstractly  it  is  improp- 
er for  the  court  in  its  charge  to  decide  for 
them  Just  what  should  or  should  not  have 
been  done  by  the  party  whose  conduct  is  un- 
der Investigation.  But  it  is  also  often  true 
that  a  charge  that  is  addressed  to  the  par- 
ticular things  that  should  have  been  done 
rather  than  to  the  legal  standard  of  duty  is 
unobjectionable,  because  practically  viewed, 
it  exacts  no  more  than  the  doing  of  that 
which  obviously  was  necessary  under  the 
facts  of  the  particular  situation  to  constitute 
the  care  required,  and  therefore  does  not  In- 
vade the  province  of  the  jury.  But,  when- 
ever a  real  question  exists  under  evidence 
whether  or  not  precautions  should  have  been 
taken  other  and  different  from  those  which 
the  party  judged  to  be  sufficient  and  there- 
fore took,  that  question  is  for  the  jury  to 
decide  by  applying  the  standard  of  care  of 


a  person  of  ordinary  prudence,  and  it  should 
be  left  to  the  jury  by  the  charge.  In  this 
case  the  charge  made  the  defendant  liable  If 
the  fireman  discovered  the  peril  of  the  de- 
ceased, and  could  have  signaled  the  engineer 
in  time  for  the  latter  to  have  averted  the  ac- 
cident by  stopping  the  engine.  Under  the 
facts  of  this  case,  the  charge  assumed  noth- 
ing about  which  there  could  be  any  question. 
The  fireman,  but  not  the  engineer,  saw  the 
deceased  at  work  on  the  track  for  a  long 
distance  as  the  engine  approached  him,  but 
took  no  precaution  until  too  late,  assuming 
that  deceased  would  get  out  of  the  way.  The 
true  question  was  submitted  to  the  Jury  and 
was:  Did  the  fireman  soon  enough  realize 
the  perilous  situation  to  have  prevented  the 
catastrophe,  and  not  what  measures  he  ought 
to  have  taken  to  that  end?  That,  If  he  dis- 
covered the  danger,  he  ought  to  have  had  the 
engine  stopped,  admits  of  no  question. 
Application  refused. 


HIDALGO  COUNTY  DRAINAGE  DIST. 
NO.  1.    v.  DAVIDSON,  Atty.  Gen. 
(Supreme  Court  of  Texas.    June  23,  1900.) 

1.  Statutes  (§8  184,  208*)— Construction— 
Legislative  Intent. 

In  determining  the  sense  in  which  lan- 
guage was  used  in  a  statute,  the  court  will  look 
to  the  context  and  purpose  of  the  Legislature 
in  enacting  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  262,  285  ;  Dec  Dig.  88  184,  208.*] 

2.  Dbains  (8  18*)— Special  Taxes  — Drain- 
age Bonds— Issuance—  Proceedings—  "Is- 
sued"—"Issue"— "Bonds  to  be  Issued"— 
"Copy." 

Laws  30th  Leg.  1907,  p.  78,  approved 
March  23,  1907  (sections  1-21,  inclusive),  pro- 
vide the  steps  by  which  a  drainage  district 
may  be  created,  and  for  the  issuance  of  bonds, 
etc.  Section  22  directs  the  county  commis- 
sioners' court  to  make  an  order  directing  the 
issuance  of  drainage  bonds.  Section  23  pro- 
vides that  all  bonds  "issued"  under  the  act 
shall  be  signed  by  the  county  judge  and  attest- 
ed by  the  county  clerk.  Section  24  provides 
that  any  drainage  district  desiring  to  "issue" 
bonds  in  accordance  with  this  act  shall,  before 
such  bonds  are  offered  for  sale,  forward  to  the 
Attorney  General  a  "copy"  of  the  bonds  to  be 
"issued,"  a  certified  copy  of  the  order  of  the 
commissioners'  court  levying  the  tax  to  pay 
interest  and  provide  a  sinking  fund,  and  a  state- 
ment of  the  total  indebtedness  of  the  district, 
etc.;  whereupon  the  Attorney  General  shall 
examine  the  bonds  in  connection  with  the  facts 
and  laws  on  the  subject,  and,  if  he  finds  that 
the  bonds  are  valid  and  binding)' shall  so  certi- 
fy. Section  23  provides  that,  when  the  bonds 
have  been  examined  by  the  Attorney  General 
and  his  certificate  attached  thereto,  they  shall 
be  registered  by  the  State  Comptroller  In  a 
book  kept  for  that  purpose  and  the  Attorney 
General's  certificate  preserved  for  use  in  litiga- 
tion. Held,  that  the  word  "issued"  In  section 
23  meant  bonds  executed  by  signing  and  attest- 
ing them,  etc.,  but  the  word  "issue, '  as  used  in 
section  24  in  the  phrase  "desiring  to  issue 
bonds,"  meant  to  put  bonds  into  circulation  by 
selling  them,  while  the  phrase  "the  bonds  to  be 
issued"  meant  those  to  be  offered  for  sale,  and 
not  those  to  be  prepared  and  executed,  and  the 
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the  whole  issue,  so  that  the  Attorney  General 
was  not  required  to  pass  upon  bonds  until  they 
were  actually  printed  and  signed  by  the  proper 
officials  as  required  by  statute  [citing  Words 
and  Phrases,  toI.  4,  pp.  3778-3781]. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  18.  • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1594,  1595 ;  vol.  8,  p.  7619.] 

Original  petition  for  mandamus  by  the 
Hidalgo  County  Drainage  District  No.  1 
against  R.  V.  Davidson,  Attorney  General. 
Writ  denied. 

D.  B.  Chapin  and  Don  A.  Bliss,  for  re- 
lator. R.  V.  Davidson,  Atty.  Gen.,  and  J.  T. 
Sluder,  Asst.  Atty.  Gen.,  for  respondent 

BROWN,  J.  The  drainage  district  by  its 
commissioners  filed  Its  petition  in  this  court 
against  R.  V.  Davidson,  Attorney  General, 
in  which  it  set  up  with  great  particularity, 
not  necessary  to  be  followed  in  this  state- 
ment, a  compliance  with  all  of  the  acts  re- 
quired by  an  act  of  the  Legislature  approved 
March  23,  1907,  authorizing  the  commission- 
ers' court  to  establish  drainage  districts. 
See  Laws  30th  Leg.  1907,  p.  73,  c.  40.  The 
formation  of  the  district  by  the  county  court 
upon  a  petition  as  required  by  the  statute, 
the  holding  of  the  election  under  the  law, 
the  surveying  and  plotting  of  tbe  canals, 
etc.,  by  the  engineer,  and,  In  fact,  all  of  the 
minutia  prescribed  by.  the  said  act,  is  shown 
to  have  been  complied  with,  and  the  commis- 
sioners' court  on  the  10th  day  of  May,  1909, 
entered  an  order  in  conformity  with  the  re- 
quirements of  tbe  statute  authorizing  tbe 
bonds  of  the  district  to  be  issued  in  the 
sum  of  $176,000,  and  at  the  same  time  mak- 
ing a  levy  of  48  cents  on  tbe  $100  valuation 
to  raise  a  fund  with  which  to  pay  the  inter- 
est and  sinking  fund  on  the  said  bonds.  It 
is  alleged  that  the  bonds  did  not  exceed  one- 
fourth  of  the  taxable  value  of  tbe  property 
in  the  district,  and  that  in  all  particulars 
mentioned  by  the  statute  the  said  court  had 
complied  with  law  in  conducting  the  said 
matter  until  the  time  came  for  the  issuing 
of  the  bonds.  It  is  not  alleged  that  any 
bonds  were  ever  prepared,  printed,  or  lith- 
ographed, signed  or  in  any  way  executed  by 
tbe  officers  of  tbe  said  county  or  the  drain- 
age district,  but  it  is  alleged  in  the  said  pe- 
tition thnt,  before  offering  the  said  bonds 
for  sale,  tbe  said  officers  of  the  drainage  dis- 
trict sent  to  R.  V.  Davidson,  Attorney  Gen- 
eral, at  Austin,  a  copy  of  the  bonds  with  all 
of  the  data  which  the  law  required  to  be 
submitted  to  him  for  his  examination,  and 
that  he  examined  the  same  and  refused  to 
approve  them,  because  of  certain  objections 


said  cusrriCT.  xne  peuuon  prays  umi  bhiu 
Attorney  General  be  required  to  make  tbe 
certificate  prescribed  by  law  that  said  bonds 
were  issued  in  conformity  with  the  Consti- 
tution and  laws  of  this  state,  and  that  they 
are  valid  and  binding  obligations  on  the  said 
district  by  which  they  were  issued.  The 
Attorney  General  answered  the  petition  by 
general  and  special  demurrer  and  by  tbe 
following  statement  of  facts,  showing  the 
reason  why  he  should  not  be  required  to 
make  such  certificate: 

"(1)  That  a  transcript  of  the  proceedings 
for  the  issuance  of  bonds  by  this  district 
was  presented  by  and  on  behalf  of  the  com- 
missioners' court  to  the  Attorney  General's 
department  for  approval;  that  tbe  same  was 
rejected  and  disapproved  for  the  following 
reasons: 

"(a)  Tbe  petition  to  the  commissioners' 
court  for  the  establishment  of  said  drainage 
district  and  issuance  of  bonds  therefor  did 
not  recite  that  the  signers  thereof  resided 
within  the  proposed  drainage  district 

"(b)  That  said  petition  did  not  recite  that 
the  lands  of  said  petitioners  were  incorporat- 
ed within  the  boundaries  of  said  proposed 
district 

"(c)  That  said  petition  did  not  show  or 
recite  that  as  many  as  25  of  the  signers  of 
said  petition  were  freehold  resident  property 
taxpayers  of  said  proposed  district  nor  did 
it  recite  that  a  third  of  said  freehold  proper- 
ty taxpayers  of  said  district  had  signed  said 
petition,  which  reason  for  rejecting  said  pro- 
ceedings were  embodied  In  an  opinion  to  D. 
B.  Chapin,  dated  March  30,  1909,  a  true  copy 
of  which  opinion  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  hereof.  That 
said  opinion  contains  all  of  the  reasons  of 
the  Attorney  General  for  refusing  to  approve 
the  transcript  of  the  proceedings  for  the  is- 
suance of  said  bonds. 

"(2)  That  no  bonds  of  said  drainage  district 
have  ever  been  presented  to  the  Attorney 
General  or  to  the  Attorney  General's  depart- 
ment for  approval." 

The  Attorney  General  objects  that  the  rela- 
tor has  never  presented  to  him  or  to  his  de- 
partment any  bonds,  and  that  the  circum- 
stances have  not  transpired  which  would  au- 
thorize him  to  act  upon  the  validity  of  the 
bonds.  If  that  be  correct,  then  it  necessarily 
terminates  this  proceeding.  Therefore  we 
will  first  examine  the  statute  to  ascertain  if 
the  facts  alleged  and  admitted  show  that  any 
duty  has  been  devolved  upon  tbe  Attorue..- 
General  or  his  department  in  connection  with 
the  bonds.  The  language  of  the  twenty- 
fourth  section  of  the  act  is  In  some  respects 
ambiguous,  and,  in  order  to  determine  what 
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purpose  01  me  Legislature  in  enacting  me 
law.  The  procedure  by  which  a  drainage  dis- 
trict may  be  created,  organized,  and  the  steps 
preceding  the  Issuing  of  bonds  are  provided 
for  In  the  first  twenty-one  sections  of  the  act. 
When  the  requirements  of  the  law  have  been 
complied  with,  the  commissioners'  court  of 
the  county  is  required  by  section  22  of  the 
act  to  make  an  order  directing  the  issuance 
of  drainage  bonds  for  the  district  sufficient 
to  pay  for  the  proposed  improvements,  not 
to  exceed  one-fourth  of  the  assessed  value  of 
the  real  estate  in  the  district   Section  23 
directs  that  the  bonds  be  signed  by  the  coun- 
ty Judge  and  attested  by  the  clerk  of  the 
connty  court  with  the  seal  of  his  office  attach- 
ed, and  shall  be  issued  in  denominations  of 
not  less  than  $100  nor  more  than  $1,000  each, 
and  shall  bear  interest  not  exceeding  5  per 
cent,  per  annum ;  that  the  bonds  and  interest 
shall  be  made  payable  at  the  county  treasur- 
er's office  of  the  county,  and  shall  run  for 
a  period  not  to  exceed  40  years.   Up  to  this 
point  the  drainage  district  has  had  nothing 
to  do  with  the  bonds.   The  word  "issued,"  as 
used  in  section  23,  evidently  means  to  exe- 
cute ;  that  Is,  to  perform  the  acts  specified — 
the  signing  and  attesting  by  the  officers.  A 
compliance  with  the  law  up  to  this  point  pre- 
pares the  bonds,  making  them  ready  for  the 
market,  and  places  the  bonds  under  the  con- 
trol of  the  drainage  district.   Section  24  pre- 
scribes the  proceeding  by  which  such  bonds 
may  be  submitted  to  the  Attorney  General 
for  his  inspection.   "Any  drainage  district  In 
the  state  of  Texas  desiring  to  issue  bonds  in 
accordance  with  this  act  "means  that  any  dis- 
trict for  which  the  bonds  have  been  prepared 
which  desires  to  put  the  same  In  circulation 
by  sale  shall  then  proceed  as  thereafter  direct- 
ed.  "Issue,"  as  here  used,  means  to  put  in- 
to circulation,  to  sell  the  bonds.  4  Words  & 
Phrases,  word  "Issue."  That  Is,  before  offer- 
ing the  bonds  for  sale,  or,  in  other  words,  is- 
suing them,  the  district  shall  "forward  to  the 
Attorney  General  a  copy  of  the  bonds  to  be 
issued"  with  other  data  specified  in  the  said 
section.   "The  bonds  to  be  Issued"  means  the 
bonds  which  are  to  be  offered  for  sale,  and 
not  bonds  which  are  to  be  prepared  and  exe- 
cuted.  "Copy  of  the  bonds"  mean  that  one 
of  the  bonds  so  prepared  shall  be  forwarded 
to  the  Attorney  General  for  his  Inspection 
and  examination.   The  word  "copy"  as  here 
used  has  the  meaning  of  "one  of  a  set  or 
number  of  reproductions  or  imitations  con- 
taining the  same  matter,  having  the  same 
form  and  appearance,  or  executed  in  the 
same  style,  etc.,  as,  for  instance,  a  copy  of  the 
book  printed  sixty  years  ago."    Century  Dic- 
tionary, word  "Copy,"  sub.  3.   The  word  Is 
often  used  In  this  sense  with  reference  to 
such  things  as  are  executed  in  numbers  as 
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prepared  and  ready  for  sale,  they  should  be 
submitted  to  the  Attorney  General  for  exam- 
ination, and  that,  as  all  the  bonds  would  be 
the  same  In  substance  and  form,  the  submis- 
sion of  one  would  be  equivalent  to  the  sub- 
mission of  all,  and  an  examination  of  one 
would  determine  the  validity  of  each  and  all 
of  them.  This  conclusion  is  strengthened  by 
the  further  provision  th*it,  if  the  Attorney 
General  upon  examination  of  such  bonds  is 
satisfied,  he  shall  make  a  certificate  to  that 
effect,  which  must  be  "attached  thereto."  He 
is  required  to  make  but  one  certificate,  and 
"thereto"  could  not  refer  to  each  of  the 
bonds,  because  one  certificate  could  not  be 
attached  to  more  than  one  bond.  The  nat- 
ural construction  of  this  language  is  that  the 
officer  shall  attach  his  certificate  to*  the  bond 
which  he  has  examined.  Support  Is  given  to 
this  construction  by  the  fact  that,  when  all 
of  the  bonds  have  been  deposited  with  the 
Comptroller,  he  Is  required  to  register  each 
of  them  in  a  book  to  be  kept  for  that  pur- 
pose, and  shall  preserve  the  certificate  of  the 
Attorney  General,  which  requires  that  it 
should  be  detached  from  the  bond  to  which 
It  had  been  attached  to  be  preserved  in  the 
Comptroller's  office  for  use  by  any  one  who 
might  have  occasion  for  It  When  the  bonds 
have  all  been  prepared  as  required  by  law, 
when  the  certified  copies  of  all  proceedings 
have  been  submitted  to  the  Attorney  General 
as  required  by  section  24,  and  he  has  examin- 
ed the  copy  of  the  bond  furnished  to  him  la 
connection  with  that  data,  If  found  correct,  be 
could  safely  certify  that  the  "bonds  were  Is- 
sued in  conformity  with  the  Constitution  and 
laws,  and  that  they  are  valid  and  binding 
obligations  upon  such  drainage  district." 
The  bonds  being  all  alike  and  produced  by 
the  same  procedure,  we  repeat  the  examina- 
tion of  one  would  determine  the  validity  of 
all.  It  follows  from  this  construction  of  the 
statute  that  the  bonds  are  not  ready  to  be 
submitted  to  the  Attorney  General  until  they 
have  been  prepared ;  that  is,  printed  or  litho- 
graphed, signed  and  sealed  by  the  proper  of- 
ficers— that  Is,  executed  in  the  form  required 
by  the  statute,  and,  as  no  such  bonds  had 
been  prepared  prior  to  the  presentation  of 
this  matter  to  the  Attorney  General,  the  law 
did  not  require  him  to  pass  upon  any  ques- 
tion which  might  arise  as  to  the  validity  of 
the  preparatory  proceedings. 

The  contention  of  the  relator  seems  to  be 
that  It  was  the  intention  of  the  Legislature 
before  bonds  were  prepared  for  sale  that  a 
copy  of  such  bonds  should  be  submitted  to 
the  Attorney  General  for  his  examination. 
There  could  be  no  copy  of  bonds  which  did 
not  exist,  and  it  would  strain  liberal  con- 
struction to  say  that  the  word  "copy"  meant 
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respect  to  the  argument  of  relator's  counsel, 
we  think  It  would  be  absurd  to  say  that  a 
public  official  could  be  required  to  certify 
to  facts  which  had  not  transpired,  to  declare 
valid  and  binding  obligations  bonds  which 
had  not  received  the  signature  of  the  officers 
authorized  to  execute  them.  The  language 
of  the  twenty-fourth  and  twenty-fifth  sec- 
tions of  the  act  forbid  such  an  interpretation. 
The  law  does  not  authorize  the  drainage  dis- 
trict to  take  the  opinion  of  the  Attorney  Gen- 
eral as  to  whether  under  the  preparatory  pro- 
cedure already  bad  it  may  issue  valid  bonds, 
but  it  requires  such  district,  after  the  county 
officials  have  executed  the  bonds  In  conform- 
ity with  the  law,  to  submit  the  matter  to  the 
Attorney  General  to  decide  whether  or  not 
the  bonds. have  been  properly  prepared. 

We  conclude  that  the  relator  shows  no 
right  to  have  the  Attorney  General  make  the 
certificate  which  he  seeks  by  means  of  the 
mandamus  from  this  court.  It  is  therefore 
ordered  that  the  writ  of  mandamus  do  not 
issue  and  that  the  Attorney  General  go  hence, 
and  that  the  relator  pay  all  costs  of  this  pro- 
ceeding. 


LIVELY  et  al.  v.  MISSOURI,  K.  &  T.  RY. 
CO.  OF  TEXAS. 

(Supreme  Court  of  Texas.    June  25,  1909.) 

1.  Taxation  (|  37*)  —  Assessment  —  Statu- 
tory and  Constitutional  Provisions. 

Act  30th  Leg.  (Laws  1907,  p.  409,  c.  17), 
amending  Act  29tb  Leg.  (Laws  1905,  p.  351,  c. 
140),  providing  for  the  taxing  of  the  intangible  as- 
sets of  certain  corporations,  is  not  violative  of 
Const,  art.  S,  f  11,  requiring  all  property  to  be  as- 
sessed in  the  county  in  which  it  is  situated,  nor 
section  14,  empowering  the  tax  collector  to  assess 
the  value  of  property,  in  so  far  as  it  relates  to 
the  intangible  assets  of  a  railroad  company ; 
such  constitutional  provisions  being  applicable 
only  to  property  having  a  fixed  situs  within  a 
given  county. 

LEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  05;  Dec.  Dig.  §  37.*] 

2.  Taxation  (8  23*)  —  Powers  op  Legisla- 
ture—Assessment of  Intangible  Assets- 
Preventing  Interference  bt  Local  Of- 
ficers. 

The  Legislature,  having  authority  to  create 
a  state  board  to  assess  the  intangible  assets  of 
corporations,  as  it  did  by  Act  30th  Leg.  (Laws 
1907.  p.  409,  c.  17),  it  was  also  authorized  to 
prohibit  an  interference  with  the  assessment 
made  by  the  board  by  local  officers  of  counties  to 
which  a  portion  of  the  assessment  was  appor- 
tioned. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  8  59 ;  Dec.  Dig.  {  25.*] 

3.  Taxation  (8  009*)— Assessment— Corpora- 
tions— Railroads— Intangible  Property— 
Equality. 

Under  Act  30th  Leg.  (Laws  1907,  pp.  475, 
476,  c.  17,  §f  16,  17),  forbidding  the  county  as- 


the  county,  and  hence  a  railroad  company  was 
not  required  to  apply  to  such  board  for  relief 
before  suing  to  restrain  the  enforcement  of  the 
tax. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  f  1243 ;  Dec.  Dig.  |  609.*] 

4.  Taxation  (J  49*)— Uniformity— Assets  of 
Corporations— Railroads. 

Where  the  property  of  individuals  in  a 
county  was  assessed  at  66%  per  cent,  of  its  real 
value,  in  accordance  with  a  deliberately  adopted 
policy,  an  assessment  of  the  intangible  assets  of 
a  railroad  company  apportioned  to  that  county 
at  full  value  constituted  a  violation  of  Const, 
art.  8,  $  1,  requiring  all  property  to  be  taxed  in 
proportion  to  its  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  119;  Dec.  Dig.  |  49.*] 

5.  Taxation  ({  45*}— Uniformity— Mode  of 
-  Assessment. 

Such  assessment  is  violative  of  Const  art. 
8,  8  1,  requinng  equality  and  uniformity  of 
taxation. 

TEd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  100-103;  Dec.  Dig.  |  45.*] 

6.  Constitutional  Law  (|  229*)  —  Equal, 
Protection  of  Laws— Taxation. 

Such  assessment  is  violative  of  Fed.  Const. 
Amend.  14,  II,  as  denying  to  railroad  compa- 
nies the  equal  protection  of  the  Constitution  and 
laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  685;  Dec.  Dig.  8  229.*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Suit  by  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  against  Hiram  F. 
Lively  and  others.  Decree  for  complainant, 
and  defendants  appealed.  On  certified  ques- 
tions from  the  Court  of  Civil  Appeals. 

R.  V.  Davidson,  Atty.  Gen.,  Jas.  D.  Wal- 
thall and  Claude  Pollard,  Asst  Attys.  Gen., 
D.  L.  Lewelllng,  Co.  Atty.,  and  J.  L.  Gog- 
gans,  for  appellants.  Coke,  Miller  &  Coke, 
A.  H.  McKnlght,  and  Thomas  &  Rhea,  for 
appellee. 

BROWN,  J.  Certified  questions  from  Court 
of  Civil  Appeals  of  the  Fifth  Supreme  Judi- 
cial District,  as  follows: 

"This  Is  a  suit  brought  by  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
appellee,  against  Hiram  F.  Lively,  county 
judge  of  Dallas  county,  Texas,  R.  W.  Eaton, 
H.  H.  Bennett,  C.  D.  Smith,  and  W.  H.  Pip- 
pin, county  commissioners  of  Dallas  county, 
Texas,  constituting  the  board  of  equalisation 
of  said  Dallas  county  and  Henry  W.  Jones, 
tax  collector  of  Dallas  county,  each  In  his 
official  capacity,  to  set  aside  alleged  acts  of 
the  board  of  equalization  of  said  county,  and 
to  enjoin  the  said  tax  collector  from  collect- 
ing or  attempting  to  collect  a  portion  of  the 
tax  upon  the  Intangible  assets  of  appellee. 

"Appellee  alleged  in  its  petition.  In  sub- 
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stance,  that  the  state  tax  board,  acting  under 
an  act  of  the  Thirtieth  Legislature,  being 
chapter  17,  p.  469,  of  the  General  Laws  of  the 
First  Called  Session  of  1907,  fixed,  deter- 
mined, and  declared  the  value  of  Its  Intangi- 
ble assets  at  the  full  and  fair  market  value 
thereof,  and  more  than  the  full  and  fair  mar- 
ket value  of  the  same,  and  so  apportioned 
to  said  county  said  assets,  and  that  the  tax 
assessor  of  said  county  has  placed,  set  down, 
and  listed  said  Intangible  assets  upon  the 
tax  rolls  of  said  county  at  the  value  fixed, 
determined,  declared,  and  certified  by  the 
state  tax  board,  and  that  the  commissioners' 
court  of  said  county,  sitting  as  a  board  of 
equalization,  approved  the  roll  of  the  tax  as- 
sessor which  contained  the  Intangible  assets 
of  appellee  as  apportioned  to  said  county  at 
the  full  and  fair  market  value  thereof,  etc.; 
that  the  property  of  taxpayers  generally 
throughout  the  county  for  the  year  1907,  and 
for  several  years  prior  thereto,  had  been  as- 
sessed, equalized,  and  placed  on  the  tax  rolls 
for  taxing  purposes  at  not  exceeding  50  per 
cent  of  its  value;  that  said  undervaluation 
of  property  generally  was  by  virtue  of  a  fix- 
ed and  established  custom,  usage,  design,  and 
Intention ;  that  the  act  of  the  board  of  equal- 
ization in  so  equalizing,  or  purporting  to 
equalize,  the  property  to  said  county  and  In 
approving  the  lists  of  the  tax  assessor  con- 
taining the  intangible  assets  at  full  value 
was  intentional,  arbitrary  and  fraudulent, 
and  plaintiff  was  by  said  act  unjustly,  arbi- 
trarily, and  illegally  discriminated  against 
The  petition  does  not  allege  that  the  plain- 
tiff sought  before  the  board  of  equalization 
of  Dallas  county  to  have  the  value  of  its  in- 
tangible assets  reduced  or  to  have  advanced 
the  valuation  of  all  other  property  in  the 
county  to  its  true  value  in  money.  Nor  does 
said  petition  show  any  excuse  for  plaintiff's 
failure  to  do  so. 

"The  material  facts  are  as  follows:  The 
plaintiff  is  a  railway  corporation,  and  owns 
and  operates  a  line  of  railway,  beginning  at 
the  Texas  state  line  about  five  miles  north  of 
the  city  of  Denlson,  Grayson  county,  Texas, 
and  extending  into  and  through  Dallas  coun- 
ty In  said  state.  The  defendants  hold  and 
have  held  for  more  than  one  year  prior  to 
January  27,  1908,  their  respective  offices  of 
county  judge,  county  commissioners,  and  tax 
collector  of  Dallas  county,  Texas.  Plaintiff's 
line  of  railway  extending  into  and  through 
said  Dallas  county,  including  the  right  of 
way,  roadbed,  superstructure,  depots,  and 
grounds  upon  which  the  said  depots  are  situ- 
ate, and  all  shops  and  fixtures  of  every  kind 
used  in  operating  said  line  of  road,  was  duly 
rendered  and  assessed  for  taxation  In  said 
county  of  Dallas  for  the  year  1907,  and  was 
duly  placed  on  the  tax  rolls  of  said  county, 
and  approved  by  the  board  of  equalization 
for  said  county  at  a  valuation  of  $482,890. 
The  rolling  stock  of  plaintiff  was  duly  as- 
sessed for  taxes  for  that  year  In  Dallas  coun- 
ty, Texas,  at  a  valuation  of  $795,568,  and 


$35,700  of  the  amount  was  duly  apportioned 
by  the  Comptroller  of  Public  Accounts  to  the 
said  Dallas  county.  The  state  tax  board  of 
this  state,  claiming  to  act  under  and  by  vir- 
tue of  an  act  of  the  Twenty-Ninth  Legisla- 
ture of  said  state  (Laws  1905,  p.  851,  c.  146), 
as  amended  by  the  Thirtieth  Legislature  of 
Texas  (Laws  1907,  p.  469,  c.  17),  finally  de- 
termined and  fixed  the  value  of  plaintiff's 
intangible  assets  at  the  sum  of  $22,420,  and 
apportioned  of  said  amount  the  sum  of  $1,- 
169,300  to  Dallas  county,  which  sum  so  fixed 
and  apportioned  constitutes  and  represents 
the  full  and  fair  market  value  of  said  intan- 
gible assets  In  said  Dallas  county.  The  com- 
missioners' court  of  said  Dallas  county,  Tex- 
as, as  required  by  law,  met  as  a  board  of 
equalization  on  the  10th  day  of  June,  1907, 
and  after  having  inspected,  corrected,  and 
equalized  the  tax  lists  and  books  of  the  tax 
assessor  of  said  county,  approved  the  same, 
and  the  property  of  plaintiff  as  so  equalized, 
and  the  assessment  thereof  approved  by  the 
board  of  equalization,  was  thereafter  by  the 
assessor  placed  on  the  tax  rolls  of  said  coun- 
ty at  the  following  valuation:  Plaintiff's 
tangible  property  at  the  sum  of  $518,590; 
Its  intangible  property  at  the  sum  of  $1,169,- 
300. 

"The  manner,  custom,  and  habit  of  assess- 
ing property  for  taxation  in  Dallas  county, 
Texas,  has  been  as  follows:  For  the  year 
1907  all  property  situate  in  said  county,  ex- 
cepting money  and  the  Intangible  assets  of 
railway  companies,  was  assessed,  equalized, 
and  placed  on  the  tax  rolls  for  taxation  at  an 
average  valuation  of  57  per  cent  of  Its  fair 
market  value.  The  assessor  of  Dallas  county 
in  assessing  the  property  other  than  money 
and  intangible  assets  in  said  county,  intend- 
ed and  undertook  to  assess  and  place  the 
same  on  the  tax  rolls  for  taxation  purposes 
at  66%  per  cent  of  Its  fair  market  value, 
and  the  board  of  equalization  of  said  county 
approved  said  valuation,  and  when  the  as- 
sessor was  assessing  said  property,  and  when 
the  board  of  equalization  was  approving 
same,  the  said  assessor  and  board  of  equali- 
zation understood  that  the  said  property  was 
being  assessed  at  66%  per  cent  of  its  fair 
market  value,  and  If  It  was  not  so  assessed, 
It  was  a  mistake  or  error  in  the  judgment  of 
said  assessor  and  said  board.  A  like  custom 
and  habit  had  been  in  vogue  and  effect  in 
Dallas  county  with  reference  to  the  assessing 
and  equalization  of  property  for  taxation  for 
several  years  prior  to  the  year  1907,  and  said 
manner  and  method  had  been  carried  on,  and 
was  for  the  year  1907  followed,  by  virtue  of 
a  fixed  and  established  custom  and  usage. 
The  bank  stock  in  Dallas  county  was  for  the 
year  1907,  and  has  been  for  a  long  number 
of  years  thereto,  assessed  at  66%  per  cent 
of  its  fair  market  value,  arrived  at  upon  the 
basis  of  accepting  the  face  value  of  the  stock, 
together  with  the  surplus  of  the  bank,  as  rep- 
resenting the  fair  market  value  of  its  stock. 
In  a  few  Isolated  cases  real  estate  was  is 
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valuation  above  stated.  In  a  few  instances 
land  was,  In  Dallas  county,  assessed  for  the 
year  1907,  and  for  many  years'  prior  thereto, 
at  not  exceeding  25  or  30  per  cent  of  its 
fair  market  value.  In  Dallas  county  for  the 
year  1907,  and  for  many  years  prior  thereto, 
money  was  taxed  at  its  full  face  value,  and 
for  the  year  1907  there  was  taxed  in  Dallas 
county  money  amounting  to  $846,250,  which 
said  sum  represented  but  a  small  proportion 
of  the  money  in  said  county  subject  to  tax- 
ation as  shown  by  bank  reports.  The  custom 
herein  referred  to  with  reference  to  taxing 
property  at  66%  per  cent  of  Its  fair  market 
value  is  not  the  result  of  any  agreement  or 
understanding  between  the  tax  assessor  of 
Dallas  county  and  the  board  of  equalization 
of  same,  or  between  the  tax  assessor  and  the 
said  board,  or  either  of  them,  with  any  other 
officer  of  the  state  or  county. 

"The  custom  above  referred  to  with  ref- 
erence to  the  taxation  of  the  property  in 
general  in  Dallas  county  does  not  apply  to 
the  intangible  assets  of  railway  companies, 
but  for  the  year  1907  the  tax  assessor  of 
said  Dallas  county  did  place,  set  down,  and 
list  the  intangible  assets  of  plaintiff  and 
other  railway  companies  in  said  Dallas 
county  at  the  full  and  fair  market  value 
thereof,  as  fixed,  determined  and  declared, 
apportioned,  and  certified  by  the  said  state 
tax  board,  and  said  board  of  equalization  ap- 
proved the  assessment  lists,  and  books  of  the 
said  tax  assessor,  showing  tbe  value  of  same 
at  the  amount  fixed,  determined,  apportion- 
ed, and  certified  to  the  tax  assessor  by  the 
state  tax  board,  and  said  board  of  equaliza- 
tion at  the  time  said  books  and  lists  were  ap- 
proved, as  aforesaid,  understood  that  the 
said  intangible  assets  had  been  fixed  and  de- 
clared by  the  said  state  tax  board  as  their 
full  and  fair  market  value.  The  plaintiff  ap- 
peared before  the  board  of  equalization  of 
Dallas  county  a  time  or  two  in  connection 
with  the  assessment  of  its  property  in  re- 
sponse to  notice  from  the  board  to  appear 
and  show  cause  why  its  rendition  should  not 
be  raised,  but  the  plaintiff  did  not  appear 
before  the  said  board  of  equalization  and 
make  demand  that  the  value  on  Its  intan- 
gible assets  be  reduced,  and  the  plaintiff  did 
not  so  appear  because  it  understood  that  If 
Its  said  application  had  been  made  it  would 
have  been  refused,  and  further,  that  said  ap- 
plication would  have  been  refused  If  made, 
by  reason  of  the  provisions  of  sections  16 
and  17,  c.  17,  pp.  475,  476,  of  the  General 
Laws  of  the  First  Called  Session  of  the 
Thirtieth  Legislature  of  the  state  of  Texas. 
The  plaintiff  herein,  when  before  the  board 
of  equalization  of  Dallas  county,  Texas,  for 
the  year  1907,  in  response  to  said  notice,  urg- 
ed as  one  reason  why  the  value  of  its  other 
property,  for  the  purpose  of  taxation,  should 


any  wise,  In  fixing  the  value  of  the  tangible 
property  of  plaintiff,  and  raised  the  valua- 
tion as  rendered  $200  per  mile.  The  tan- 
gible property  of  plaintiff  In  Dallas  county, 
Texas,  for  the  year  1907  was  and  is  assessed 
for  taxation  at  as  high  a  per  cent  of  its  full 
and  fair  market  value  as  other  property  in 
said  county  was  and  Is  assessed,  but  said  tan- 
gible property  of  plaintiff  in  said  county  Is 
not  assessed  at  a  higher  per  cent  of  Its  full 
and  fair  market  value  than  is  the  tangible 
property  of  other  railway  companies  in  said 
county.  This,  however,  does  not  apply  to  the 
Texas  ft  New  Orleans  Railway  Company  and 
the  Lancaster  Tap.  The  plaintiff  has  ten- 
dered to  the  defendant  Henry  W.  Jones,  tax 
collector  of  Dallas  county,  Texas,  the  sum 
of  $4,382.08,  In  full  of  all  state  and  county 
taxes  Justly  due  by  it  In  said  county  for  the 
year  1907  on  its  tangible  property  therein, 
which  said  sum  the  said  tax  collector  has 
accepted  and  received  in  satisfaction  of  said 
taxes  on  plaintiff's  tangible  property,  and  the 
plaintiff  has  further  tendered  to  said  defend- 
ant Henry  W.  Jones  the  sum  of  $4,940.30,  in 
satisfaction  of  the  state  and  county  taxes 
as  Justly  due  by  It  on  Its  intangible  assets 
in  said  county  for  the  year  1907,  or  to  be  by 
him  received  on  account  for  said  taxes,  which 
said  sum  the  said  tax  collector  accepted  and 
receipted  plaintiff  for  on  account  but  has 
demanded  that  It  pay  to  him  the  said  sum 
of  $9,880.59,  the  same  being  the  full  amount 
assessed  against  said  intangible  assets  for 
the  year  1907,  as  shown  by  the  said  tax  rolls 
in  his  hands.  The  plaintiff  has  paid  said 
sum  of  $4,940.30,  being  the  amount  which  it 
alleges  is  Justly  due  as  taxes  for  tbe  year 
1907,  on  said  intangible  assets  in  said  coun- 
ty, and  offers  to  pay  any  other  fair  sum 
which  the  court,  upon  hearing,  may  deter- 
mine to  be  Justly  due  from  It  for  taxes  in 
said  county  for  the  year  1907  on  its  intan- 
gible assets.  Unless  legally  restrained,  H. 
W.  Jones  as  tax  collector  of  Dallas  county 
will  proceed  to  collect  said  taxes  In  the 
amount  claimed  by  him  to  be  due  as  stated. 
All  railway  companies  having  intangible  as- 
sets In  Dallas  County,  except  the  follow- 
ing, Dallas  Terminal  &  Union  Depot  Com- 
pany, and  possibly  one  other,  have  paid  in 
full  their  taxes  on  their  intangible  assets  in 
Dallas  county  for  the  year  1907,  at  the  value 
fixed  by  the  state  tax  board  as  shown  by  the 
tax  collector's  roll. 

"Appellee  paid  to  the  tax  collector  of  Dal- 
las county,  Texas,  the  taxes  upon  its  Intan- 
gible assets  for  said  county  at  50  per  cent,  of 
the  value  of  same,  which  amount  was  accepted 
by  the  tax  collector  and  receipted  for  on  ac- 
count, as  stated,  and  the  Injunction  sought 
was  to  restrain  the  collection  of  the  remain- 
ing taxes  upon  50  per  cent  of  the  value  of 
said  intangible  assets.    The  appellants  de- 
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marred  generally  and  specially  to  appellee's 
petition,  and  the  demurrers  were  overruled 
The  case  was  submitted  to  the  court  without 
a  jury  upon  an  agreed  statement  of  facts, 
from  which  It  appeared  that  property  gen- 
erally in  the  county  had  been  assessed  and 
equalized  for  taxation  at  a  general  average 
of  57  per  cent  of  its  value.  The  effort  be- 
ing to  assess  at  66%  per  cent  of  its  value. 
The  appellee  having  paid  in  court  the  differ- 
ence between  the  50  per  cent  and  the  66% 
per  cent,  the  court  rendered  Judgment  for 
the  appellee  setting  aside  the  act  of  the  board 
of  equalization  of  Dallas  county  in  equalis- 
ing the  value  of  the  intangible  assets  of  ap- 
pellee at  full  value,  and  restraining  the  tax 
collector  of  the  county  from  collecting  or  at- 
tempting to  collect  from  the  appellee  any 
tax  upon  its  intangible  assets  In  excess  of  the 
66%  per  cent.  paid.  From  this  judgment  ap- 
pellants have  perfected  an  appeal  to  this 
court  The  members  of  this  court  are  not 
agreed  upon  a  decision  of  some  of  the  is- 
sues of  law  arising  upon  the  appeal,  and,  in 
view  of  that  fact  and  of  the  great  importance 
of  the  matters  Involved,  we  deem  it  advis- 
able to  certify  the  questions  set  out  below 
to  the  Honorable  Supreme  Court  of  Texas  for 
adjudication. 

"Question  1.  Is  the  act  of  the  Thirtieth 
Legislature,  passed  at  Its  called  session  in 
1007,  approved  May  16,  1907  (Laws  1907,  p. 
469,  c.  17),  and  amending  an  act  of  the 
Twenty-Ninth  Legislature,  approved  April  17, 
1905  (Laws  1905.  p.  851," c.  146),  providing  for 
the  taxing  of  the  intangible  assets  of  cer- 
tain corporations,  and  especially  sections  16 
and  17  of  said  first-mentioned  act,  repugnant 
to  or  violative  of  article  8,  I  18,  of  the  Con- 
stitution of  Texas? 

"Question  2.  Does  the  act  of  the  Legisla- 
ture in  question  violate  article  8,  {  1,  of  the 
Constitution  of  Texas,  that  taxation  shall 
be  equal  and  uniform? 

"Question  3.  The  plaintiff  having  failed  to 
seek  relief  from  the  board  of  equalization  by 
asking  for  a  reduction  in  the  valuation  of  its 
intangible  assets  or  for  an  Increase  in  the 
valuation  of  its  Intangible  assets  or  for  an 
increase  in  the  valuation  placed  on  other 
property  generally,  can  it  maintain  an  ac- 
tion to  enjoin  the  collection  of  a  portion  of 
the  tax  upon  its  Intangible  assets?  Or,  in 
other  words,  did  appellee  have  a  full,  com- 
plete, and  adequate  remedy  at  law? 

"Question  4.  Was  plaintiff  entitled  to  the 
relief  sought  and  obtained  by  the  judgment 
of  the  district  court,  under  the  facts  stated, 
on  the  ground  that  its  intangible  assets  had 
been  assessed  at  their  full  and  fair  market 
value  or  real  value,  while  other  property  of 
Dallas  county  was  generally  assessed  by  the 
tax  assessor  of  said  county  and  approved  by 
the  commissioners'  court  of  said  county,  sit- 
ting as  a  board  of  equalization,  at  less  than 
its  full  value  in  disobedience  to  the  statute? 

"Question  5.  If  the  state  tax  board  fixed, 
determined,  and  assessed  plaintiff's  Intangi- 


ble assets  at  their  full  and  fair  market  val- 
ue or  real  value,  and  so  certified  such  valu- 
ation to  the  tax  assessor  of  Dallas  county, 
and  other  property  generally,  in  Dallas  coun- 
ty, was  Intentionally  and  In  pursuance  of  a 
fixed  and  established  custom  and  usage  val- 
ued and  assessed  for  taxation  by  the  local 
assessing  officers  of  said  county  at  less  than 
its  full  and  fair  market  value  or  real  value, 
was  appellee  entitled  to  maintain  this  suit 
and  obtain  the  relief  sought? 

"Question  6.  Under  the  facts  stated,  did 
the  trial  court  err  in  rendering  judgment  in 
favor  of  the  plaintiff  perpetuating  the  In- 
junction in  this  case  and  granting  to  it  the 
relief  sought?" 

To  the  first  and  second  questions  pro- 
pounded we  answer  that  the  act  of  the  Thir- 
tieth Legislature,  referred  to  In  the  ques- 
tions, Is  not  in  conflict  with  the  state  Con- 
stitution in  the  particulars  mentioned.  In 
Railway  Co.  v.  Shannon,  100  Tex.  879,  100 
S.  W.  138,  10  L.  B.  A.  (N.  8.)  681,  it  was 
contended  that  by  article  8,  1 11,  of  the  Con- 
stitution of  the  state,  all  property  must  be 
assessed  in  the  county  In  which  It  was  sit- 
uated, and  by  section  14  of  that  article  the 
tax  assessor  and  collector  for  the  county 
was  alone  empowered  to  assess  the  value  of 
such  property.  This  court  held  that  the 
intangible  assets  of  a  railroad  company  had 
not  a  situs  in  any  county  through  which  the 
road  passed,  and  that  therefore,  the  pro- 
visions of  sections  11  and  14,  art  8,  of  the 
Constitution  did  not  apply.  Those  sections 
were  construed  as  governing  and  controlling 
such  property  as  had  a  situs  within  a  given 
county.  We  are  still  of  the  opinion  that  was 
the  correct  construction  of  the  Constitution, 
and  that  the  Legislature  had  the  power  to 
create  a  state  board  for  the  purpose  of  as- 
sessing the  Intangible  assets  of  the  corpora- 
tions. If  the  assessor  and  collector  of  the 
county  had  no  Jurisdiction  to  assess  the  in- 
tangible assets  of  the  railroad  company, 
then  It  must  be  held  that  the  board  of  equal- 
ization provided  for  in  section  18  of  said 
article  could  have  no  authority  over  the  as- 
sessment made  by  the  state  board  organized 
by  the  Legislature.  The  equalization  refer- 
red to  in  section  18  is  of  the  character  of 
property  which  is  required  to  be  assessed 
in  the  county  under  section  11.  The  Legis- 
lature having  authority  then  to  create  the 
board  to  assess  the  Intangible  assets  of  the 
railroad  corporations  for  the  whole  state 
and  to  distribute  It  among  the  counties  had 
likewise  authority  to  prohibit  an  interfer- 
ence with  that  assessment  by  the  county 
board  and  to  require  the  observance  and  en- 
forcement of  It  by  the  local  county  officers. 

To  the  third  question  we  answer  that  It 
was  not  necessary  for  the  railroad  company 
to  apply  to  the  board  of  equalization  of  Dal- 
las county  for  relief,  because  that  board  had 
no  power  to  grant  any  such  relief.  Sections 
16  and  17  of  the  Act  of  1907  read  as  fol- 
lows: 
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"Sec.  16.  Such  county  tax  assessor  shall 
extend  and  prorate  upon  said  rolls  the  state 
and  county  taxes  upon  all  such  Intangible 
assets  in  the  same  manner  as  taxes  upon 
other  property  are  extended  and  prorated. 
Said  assessment,  valuation  and  apportion- 
ment of  Buch  intangible  assets  so  fixed,  de- 
termined, declared  and  certified  by  such 
state  tax  board  shall  not  be  subject  to  re- 
view, modification  or  change  by  the  tax  as- 
sessor of  such  county,  nor  by  the  board  of 
equalization  of  such  county,  and  the  state 
and  county  taxes  thereon  shall  be  collected 
by  the  tax  collector  of  such  county  and  ac- 
counted for  by  him  In  the  same  manner  and 
under  the  same  penalties  as  taxes  upon  oth- 
er property. 

"Sec.  17.  Any  county  tax  assessor  who 
shall  violate  or  in  any  respect  fail  to  com- 
ply with  any  of  the  provisions  of  this  act, 
and  any  member  of  any  board  of  equaliza- 
tion and  any  county  tax  assessor  who  shall 
modify  or  change  or  vote  to  modify  or 
change  in  any  manner  whatsoever  the  find- 
ing, valuation  or  apportionment  of  any  of 
said  intangible  assets  as  so  fixed,  determin- 
ed, declared  and  certified  by  said  state  tax 
board,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars." 

These  sections  of  that  act  forbid  the  tax 
assessor  and  the  board  of  equalization  of 
Dallas  county  to  Interfere  with  the  assess- 
ment made  by  the  state  board.  In  order  to 
secure  the  equal  protection  of  the  law  by 
having  other  property  taxed  at  the  same  ra- 
tio as  its  Intangible  assets  the  railroad  com- 
pany would  have  to  go  before,  the  board  of 
equalization  of  the  county  and  give  notice  to 
every  taxpayer  to  appear  and  to  enter  upon 
an  examination  of  each  assessment  to  as- 
certain how  much  the  assessment  of  each 
should  be  increased.  It  Is  not  necessary  to 
say  that  this  would  be  Impracticable. 

The  substance  of  the  fourth  and  fifth 
questions  are  embraced  In  the  sixth,  and  we 
will  Include  the  three  in  one  answer.  Arti- 
cle 8,  i  1,  of  the  Constitution,  contains  this 
language:  "All  property  in  this  state,  wheth- 
er owned  by  natural  persons  or  corporations, 
other  than  municipal,  shall  be  taxed  In  pro- 
portion to  its  value,  which  shall  be  ascer- 
tained as  may  be  provided  by  law."  The 
rule  announced  by  that  provision  Is  "equal- 
ity and  uniformity."  To  secure  this  "uni- 
form and  equal"  taxation,  the  same  sentence 
prescribes  that  the  property  of  all  persons 
and  corporations,  other  than  municipal, 
"shall  be  taxed  in  proportion  to  Its  value, 
which  shall  be  ascertained  as  may  be  pro- 
vided by  law."  This  is  a  clearly  expressed 
purpose,  that  the  officers  charged  with  the 
assessment  of  property  shall  in  the  manner 
prescribed  by  law  ascertain  Its  value.  "The 
value  of  the  property  Is  to  be  determined  by 
what  It  can  be  bought  and  sold  for."  New 
York  State  v.  Barker,  179  U.  S.  287,  21  Sup. 


Ct  124,  45  L.  Ed.  104.  If  It  means  foil  mar- 
ket value  when  applied  to  the  Intangible  as- 
sets of  a  railroad  company,  it  means  the 
same  thing  when  applied  to  land,  horses,  etc. 
The  standard  of  uniformity  prescribed  by 
the  Constitution  being  the  value  of  the  prop- 
erty, taxation  cannot  be  in  the  same  propor- 
tion to  the  value  of  the  property,  unless  tbe 
value  of  all  property  is  ascertained  by  the 
same  standard.  The  value  of  the  intangible 
assets  of  appellee  being  fixed  at  their  full 
value,  and  tbe  value  of  all  other  property  In 
Dallas  county  being  assessed  at  66%  per 
cent,  of  Its  value,  appellee  was  denied  tbe 
right  of  equal  and  uniform  taxation  secur- 
ed to  it  by  the  Constitution  of  the  state. 

Section  1  of  the  14th  amendment  to  tbe 
Constitution  of  the  United  States  provides 
as  follows:  "No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  Immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  doe 
process  of  law,  nor  deny  to  any  person  with- 
in its  Jurisdiction  tbe  equal  protection  of 
the  laws." 

The  facts  certified  show  that  the  assess- 
ment of  the  property  of  the  people  of  Dal- 
las county  and  the  assessment  of  the  intan- 
gible assets  of  the  appellee  were  not  made 
according  to  the  same  rule  or  standard  of 
value,  and  appellee  was  denied,  by  such  ac- 
tion of  tbe  officers,  the  equal  protection  of 
the  Constitution  and,  laws  of  the  state,  con- 
trary to  and  In  violation  of  the  above-quoted 
section  1  of  the  14th  amendment  to  the  Con- 
stitution of  the  United  States.  It  Is  ap- 
parent that  the  facts  show  a  deprivation  of 
the  same  right  which  is  secured  by  both 
state  and  federal  Constitutions,  therefore  de- 
cisions by  the  courts,  whether  based  upon 
the  14th  amendment  or  upon  provisions  of 
the  state  Constitutions  similar  to  ours  are 
equally  applicable  to  this  case. 

It  is  objected  that  the  wrong  done  by 
the  officers  of  Dallas  county  was  not  the  act 
of  the  state,  and  therefore  the  appellee  had 
no  right  to  an  Injunction.  The  facts  certi- 
fied show  conclusively  that  the  tax  assessors 
and  the  board  of  equalization  of  Dallas 
county  for  a  number  of  years  had  adopted 
a  rule  for  the  assessment  of  property  situat- 
ed in  that  county  by  which  it  was  assessed 
at  66%  per  cent  of  Its  real  value,  except 
money  and  the  Intangible  assets  of  railroad 
companies,  and  possibly  a  few  isolated  ex- 
ceptions not  necessary  to  mention.  The  in- 
tangible assets  of  the  appellee  were  assessed 
and  placed  upon  the  roll  at  100  cents  on  the 
dollar.  It  Is  evident  that  this  was  a  delib- 
erate scheme  on  the  part  of  the  officers  of 
Dallas  county  by  which  the  assessment  was 
made  at  the  proportion  of  Its  value  stated, 
and  there  Is  nothing  in  the  case  to  indicate 
that  there  was  any  mistake  on  the  part  of 
the  officers.  It  was  the  deliberately  adopted 
policy  to  so  discriminate  between  the  differ- 
ent classes  of  property  in  the  assessment  for 
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taxation.  It  Is  not  Decenary  that  the  offi- 
cers In  so  discriminating  should  have  In- 
tended specifically  to  injure  the  appellee  or 
other  railroad  companies.  It  is  sufficient 
that  by  their  action  they  denied  the  appellee 
the  equal  protection  of  the  Constitution  and 
laws  of  the  state.  The  intention  with  which 
the  acts  were  done  is  of  no  consequence. 
Such  deliberate  action  on  the  part  of  officers 
charged  with  the  enforcement  of  the  law 
must  be  held  to  be  the  act  of  the  state,  and 
the  appellee  was  entitled  to  relief  against 
the  enforcement  of  the  excessive  assessment. 
Raymond  v.  Chicago  Union  Traction  Co., 
207  U.  8.  20,  28  Sup.  Ct.7,  52  L.  Ed.  78; 
Chicago,  B.  St  Q.  Ry.  Co.  v.  Board  of  Coin'rs, 
64  Kan.  781,  39  Pac.  1039;  Andrews  v.  King 
Co.,  1  Wash.  St  46,  23  Pac.  409,  22  Am.  St 
Rep.  136;  Taylor  v.  L.  &  N.  Ry.  Co.,  88  Fed. 
365.  81  C.  C.  A.  637. 

We  are  referred  by  counsel  for  appellant 
to  the  case  of  Engelke  v.  Schlenker,  75  Tex. 
659,  12  S.  W.  999.  In  that  case  a  suit  was 
brought  to  enjoin  the  collection  of  taxes  lev- 
ied on  shares  of  national  bank  stock  on  the 
ground  that  the  assessment  of  taxes  was  In 
violation  of  the  Constitution  of  this  state  as 
well  as  the  act  of  Congress  forbidding  a 
higher  rate  of  taxation  on  national  bank 
stock  than  of  other  moneyed  capital.  Judge 
Henry  delivered  the  opinion  of  this  court, 
and  in  the  course  of  the  opinion  It  is  said 
that  the  plaintiff  had  failed  to  make  proof 
of  the  facts  alleged,  and  Judge  Henry  said: 
"The  court  correctly  concluded  that  it  [the 
unequal  assessment]  was  not  established. 
Even  if  It  had  been  established  it  could  not 
have  properly  affected  the  result  of  this 
suit.  It  appears  that  the  appellant's  proper- 
ty was  not  assessed  beyond  Its  true  value." 
This  was  dictum,  and  manifestly  without 
due  consideration  of  the  question.  The 
learned  judge  adopted  the  view,  which  is 
urged  in  this  case,  that  the  injury  complain- 
ed of  consisted  in  requiring  the  complainant 
to  pay  taxes  on  the  full  value  of  its  shares, 
when,  in  fact,  the  wrong  consisted  in  that 
case  as  In  this  in  denying  the  appellee  the 
right  to  have  other  property  owners  in  the 
county-  to  pay  taxes  in  the  same  proportion 
upon  their  property  as  it  was  required  to 
pay.  The  fact  that  appellee  was  not  requir- 
ed to  pay  more  than  it  should  does  not  satis- 
fy the  constitutional  right  to  have  all  others 
owning  property  in  the  same  territory  and 
subject  to  like  taxation  to  bear  their  equal 
portion  of  the  burden  of  government.  That 
Is  a  substantial  right  that  may  be  asserted 
and  enforced  in  the  courts. 

Counsel  for  the  appellants  object  to  the  re- 
duction of  the  value  of  appellee's  property 
as  assessed  by  the  state  board  because  that 
assessment  was  made  In  conformity  to  the 
Constitution  and  laws  of  the  state  and  was 
therefore  valid.  It  is  claimed  that  it  is  not 
permissible  to  overturn  this  valid  assessment 
and  to  base  the  Judgment  of  the  court  upon 
that  which  was  made  contrary  to  the  laws 


and  Constitution.  That  is  a  plausible  proposi- 
tion, and  would  be  applicable  if  the  object  of 
this  proceeding  were  to  enforce  the  rights  of 
the  appellee  to  a  fair  valuation  of  its  prop- 
erty. But,  as  stated  before  in  this  opinion, 
the  wrong  which  was  inflicted  upon  the  ap- 
pellee was  not  in  requiring  it  to  pay  taxes 
upon  the  full  value  of  Its  property,  but  In 
denying  to  it  the  equality  of  taxation  secured 
by  the  Constitution,  which  equality  of  taxa- 
tion necessarily  depends  upon  uniformity  of 
assessment  In  administering  the  remedy, 
the  court  must  take  the  course  which  is  most 
practical  to  secure  uniformity  of  valuation 
of  the  property  to  be  taxed.  This  may  be 
done  either  by  increasing  the  assessment  of 
each  property  owner  in  the  county  to  its 
full  value  and  to  collect  from  each  the  taxes 
upon  this  full  value,  or  to  reduce  the  assess- 
ment of  the  intangible  assets  of  the  railroad 
company  to  66%  per  cent  on  the  $100  of  its 
assessed  value.  The  court  will  adopt  that 
plan  which  is  most  feasible  and  calculated 
to  secure  justice  to  the  parties.  The  same 
question  arose  In  the  case  of  Taylor  v.  Louis- 
ville &  N.  R.  R.  Co.,  88  Fed.  864,  81  C.  C. 
A.  637.  The  learned  Judge  who  presided  at 
the  trial  of  that  case  recognized  the  difficul- 
ty and  solved  it  announcing  his  conclusion 
in  the  following  forcible  and  clear  language: 
"How  Is  it  to  be  remedied?  It  is  said  on  be- 
half of  the  defendants  that  the  only  method 
consistent  with  the  Constitution  is  by  rais- 
ing the  assessments  of  the  real  and  personal 
property.  This  is  no  remedy  at  all.  It  has 
been  suggested  (but  we  cannot  regard  the 
suggestion  as  a  serious  one)  that  the  railroad 
companies  of  the  state  should  go  before  the 
taxing  authorities  of  each  county,  and,  after 
notifying  each  taxpayer,  attempt  to  secure 
an  increase  in  the  total  tax  assessment  of 
the  real  and  personal  property  ot  the  state 
from  $312,000,000  to  $416,000,000.  The  abso- 
lute futility  of  such  a  course,  the  enormous 
expense,  and  the  length  of  time  necessary  in 
attempting  to  follow  It,  need  no  comment 
*  *  *  Therefore,  to  enjoin  the  enforcement 
of  the  prescribed  method  of  assessment  as 
to  one  species  of  property,  when  there  Is  a 
departure  from  It  as  to  all  others,  If  the  In- 
junction secures  uniformity  as  to  all,  Is  not 
so  great  a  violation  of  the  method  really 
prescribed  as  that  involved  in  a  continuance 
of  the  existing  conditions,  and  the  denial 
of  relief  to  the  injured  taxpayer.  The  court 
is  placed  In  a  dilemma,  from  which  it  can 
only  escape  by  taking  that  path  which,  while 
It  Involves  a  nominal  departure  from  the 
letter  of  the  law,  does  Injury  to  no  one,  and- 
secures  that  uniformity  of  tax  burden  which 
was  the  sole  end  of  the  Constitution.  To 
hold  otherwise  is  to  make  the  restrictions  of 
the  Constitution  Instruments  for  defeating 
the  very  purpose  they  were  Intended  to  sub- 
serve. It  is  to  stick  in  the  bark,  and  to  be 
blind  to  the  substance  of  things.  It  Is  to 
sacrifice  Justice  to  its  Incident" 
It  would  be  utterly  Impracticable  to  In- 


Digitized  by 


The  nrst  ground  of  the  motion  for  a  new 
trial  complains  the  court  erred  In  permitting 
the  state,  over  appellant's  objection,  to  read 
in  evidence  the  notice  of  the  elections  held. 
The  second  ground  complains  the  court  erred 
in  permitting  the  state  to  introduce  in  evi- 
dence the  order  of  the  commissioners'  court 
putting  local  option  into  effect  None  of  these 
questions  can  be  considered,  in  view  of  the 
fact  that  the  election  under  which  this  prose- 
cution is  instituted  had  taken  place  a  year 
or  more  before  the  act  of  the  Thirtieth  Leg- 
islature was  passed  (Laws  1907,  p.  447,  c  8) 
.which  inhibits  a  contest  of  elections  after 
the  expiration  of  60  days  from  the  time  said 
law  went  into  effect  Therefore,  more  than  60 
days  having  elapsed  before  the  Institution  of 
this  prosecution,  there  was  no  error  in  the 
.ruling  of  the  court  in  admitting  same,  and  no 
error  could  be  considered  by  us  if  the  same 
was  erroneous.  However,  we  have  examined 
the  orders,  and  find  same  in  all  respects  cor- 
rect 

Bill  of  exceptions  No.  8  shows  that  the 
state  proved  by  Thornton  Edwards,  prosecut- 
ing witness,  that  he  met  A.  C.  Dameron, 
George  Kline,  and  Charlie  Pennington  on  a 
corner  in  the  town  of  Coleman,  and  they  ask- 
ed him  if  they  could  get  some  whisky,  and  he. 
told  them  that  he  did  not  know,  and  that  they 
told  him  to  see  if  he  could  get  some  from 
the  defendant  That  after  he  had  gone  and 
seen  defendant  and  come  back  to  them  they 
gave  him  money  to  buy  the  whisky  with,  and 
that  when  he  and  George  Kline,  A.  C.  Dam- 
eron, and  Charlie  Pennington  got  close  to  the 
house  of  defendant  he  told  them  to  wait  un- 
til he  went  and  got  the  whisky,  and  that 
when  he  had  gone  and  seen  defendant  again 
he  came  back  to  them  and  told  them  that  he 
had  to  have  some  more  money,  and  that  they 
all  threw  in  and  gave  him  some  more  money, 
defendant  not  being  present  any  of  said 
times,  to  the  introduction  of  which  testimony 
defendant  then  and  there  objected  on  the 
grounds  that  the  same  was  irrelevant,  imma- 
terial, hearsay  acts  and  declarations  of  third 
parties  out  of  the  presence  and  hearing  of 
defendant,  and  calculated  to  prejudice  the 
rights  of  defendant  The  testimony  of  the 
witnesses  above  named  shows  conclusively 
that  the  prosecuting  witness  got  the  whisky 
from  appellant.  While  some  of  the  state- 
ments above  made  may  fall  within  the  rule 
Invoked  by  appellant  yet  they  are  not  suffi- 
cient to  authorize  a  reversal  of  this  case. 

Bill  of  exceptions  No.  4  complains  that  the 
county  attorney  asked  the  witness  George 
Kline  the  following  question,  to  wit:  "Did 
you  make  the  same  statement  to  others  out 
of  the  court  that  you  now  make  on  the 


story  concerning  tne  saie  or  wnissy  Dy  de- 
fendant to  what  he  was  swearing  on  the 
stand.  This  testimony  was  inadmissible.  Bee 
Williams  r.  State,  24  Tex.  App.  687,  7  8.  W. 
838. 

There  was  no  error  In  the  court  telling  the 
Jury  that  the  local  option  law  was  in  force  In 
Coleman  county,  contended  for  in  bill  of  ex- 
ceptions No.  5.  After  ihe  proof  of  the  publi- 
cation of  the  order  putting  local  option  in 
effect  it  has  always  been  the  rule  that  the 
Judge  can  tell  the  Jury  as  a  matter  of  law 
that  the  local  option  law  was  in  force. 

For  the  error  pointed  out  the  Judgment  Is 
reversed  and  the  cause  remanded. 

On  Rehearing. 

This  case  was  reversed  and  remanded  on  A 
former  day  of  this  term,  and  now  comes  be- 
fore us  on  motion  for  rehearing  by  the  state. 

The  case  was  reversed  on  bill  of  exceptions 
No.  4,  wherein  the  county  attorney  asked  the 
witness  George  Kline  the  following  question: 
"Did  you  make  the  same  statement  to  others 
out  of  court  that  you  now  make  on  the 
stand?"  We  held  this  testimony  was  inad- 
missible, citing  the  case  of  Williams  v.  State, 
24  Tex.  App.  637,  7  S.  W.  838.  We  were  in 
error  in  this  decision,  since  It  is  always  ad- 
missible for  a  witness  to  testify  that  he  had 
made  statements  in  consonance  with  his  testi- 
mony on  the  stand,  where  the  defense  or  con- 
verse party  had  proven  that  he  had  made  dif- 
ferent statements  from  those  being  testified 
to.  Here  we  have  the  witness  admitting  that 
he  had  told  the  defendant's  counsel  a  differ- 
ent account  of  the  sale  of  whisky  in  this  case 
from  that  testified  on  the  trial.  The  witness 
admits  the  fact  that  he  had.  Now,  then,  the 
state,  to  strengthen  bis  testimony,  asked  htm 
if  he  had  not  told  other  parties  about  the 
transaction  in  effect  the  same  as  he  was  tes- 
tifying to.  He  answered  that  he  had.  This 
was  legitimate  cross-examination  of  the  wit- 
ness, and  we  were  in  error  in  holding  that  it 
was  inadmissible.  We  accordingly  grant  the 
state's  motion  for  rehearing,  and  the  judg- 
ment is  now  affirmed. 


MINOR  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Hay  19, 

1909.   Rehearing  Denied  June  23,  1908.) 
1.  Cbiminal  Law  (|  768*)  —  Inbtbuctiows  — 
Weight  or  Evidence. 

In  a  prosecution  for  maliciously  poison- 
ing horses  there  was  evidence  to  show  that 
about  two  weeks  before  the  horses  were  poison- 
ed, the  prosecuting  witness  found  that  some 
one  had  put  a  lot  of  feed  in  his  pasture  during 
the  night,  and  tbat  he  believed  the  feed  was 
poisoned  and  removed  it  from  the  pasture. 
Held,  that  an  instruction  that  the  Jury  should 
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shows  that  If  any  property  was  taken  from 
Mrs.  M.  Lucas  that  It  was  taken  from  a 
room,  and  there  was  no  evidence  showing 
her  possession  of  said  room,  and  therefore 
said  paragraph  is  Incorrect  and  worked  to 
the  detriment  of  the  defendant  The  evi- 
dence does  not  support  appellant's  conten- 
tion. It  shows  that  the  prosecuting  witness 
did  have  possession  of  the  room,  and  the 
watch  was  taken  out  of  her  possession. 

The  third  ground  of  the  motion  complains 
of  the  following  charge:  "By  fraudulent 
taking,'  as  used  above.  Is  meant  that  the  per- 
son taking  knew  at  the  time  of  the  taking, 
If  any,  that  the  property  was  not  his  own; 
that  the  property  was  taken,  If  taken  at  all, 
without  the  consent  of  the  owner;  and  that 
the  property  was  taken,  If  taken,  with  Intent 
to  deprive  the  owner  of  the  value  of  the 
same,  and  to  appropriate  it  to  the  use  or 
benefit  of  the  person  taking."  Appellant  ob- 
jected to  this  charge  on  the  ground  that  It  is 
vague,  Indefinite,  and  misleading.  The  ob- 
jections are  too  Indefinite  to  be  considered. 
Furthermore,  the  charge  is  correct 

The  court  charged  on  the  issue  of  alibi 
very  properly.  However,  appellant  objects 
to  the  charge  on  the  issue  of  alibi,  which 
charge  is  as  follows :  "If  the  evidence  raises 
In  your  minds  a  reasonable  doubt  as  to  the 
presence  of  the  defendant  at  the  time  and 
place  when  and  where  said  property  was 
fraudulently  taken  from  the  possession  of 
Mrs.  M.  Lucas,  If  you  find  that  the  same  was 
taken,  then  you  will  find  the  defendant  not 
guilty."  Appellant  insists  this  charge  is  erro- 
neous, because  it  tells  the  Jury  that  if  tbe 
evidence  raises  in  their  minds  a  reasonable 
doubt  as  to  tbe  presence  of  the  defendant 
at  the  time  and  place  when  and  where  said 
property  was  fraudulent!;  taken  from  the 
possession  of  Mrs.  M.  Lucas,  etc;  that  the 
jury  should  have  been  instructed  that  If  they 
believed  from  the  evidence  that  tbe  defend- 
ant was  not  present  at  the  time  and  place 
of  the  taking,  etc.,  and  was  not  and  could 
not  be  the  person  who  committed  the  offense 
charged,  If  they  find  any  offense  was  so  com- 
mitted, or  if  they  had  a  reasonable  doubt 
thereof,  they  should  find  defendant  not  guilty. 
The  charge  is  correct  The  criticism  is 
hypercritical. 

Nor  was  there  any  error  in  the  court  tell- 
ing the  Jury  that  defendant  did  not  have  to 
testify,  and  they  must  not  consider  bis  fail- 
ure to  testify  as  a  criminative  circumstance. 
The  charge  Is  not  on  the  weight  of  the  evi- 
dence, but  has  been  repeatedly  approved  by 
this  court 

Appellant  further  complains  of  the  charge 
of  tbe  court  on  the  law  of  circumstantial  evi- 
dence. The  charge  given  by  the  court  has 
been  repeatedly  approved  by  this  court 

There  was  no  error  In  permitting  the  pros- 
ecuting witness  to  tell  what  she  gave  for  the 
watch.  It  is  one  of  the  bases  for  ascertaining 


its  value.  Furthermore,  the  evidence  shows 
the  property  taken  was  worth  more  than  $50. 

Finding  no  error  in  the  record,  the  motion 
for  rehearing  is  in  all  things  overruled. 


ROMERO  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  19, 
1909.    On  Rehearing,  June  9,  1909.) 

1.  Intoxicating  Liquors  ({  226*)— Cbiminai. 
Prosecutions— Evidence— Admissibility. 

Where  more  than  60  days  had  elapsed  after 
the  taking  effect  of  the  act  of  the  Thirtieth 
Legislature  (Laws  1907,  p.  447,  c.  8)  inhibiting 
a  contest  of  a  local  option  election  thereto- 
fore held,  after  the  expiration  of  that  time,  be- 
fore the  institution  of  a  prosecution  for  viola- 
ting the  local  option  law,  there  was  no  error 
in  permitting  the  state  to  introduce  in  evidence* 
over  objection,  the  notice  of  election  and  order 
of  the  commissioners'  court  putting  local  option 
Into  effect 

[Ed.  Note.— For  other  Intoxicating 
Liquors,  Dec  Dig.  I  226.*] 

2.  Cbiminai.  Law  ({  1169*)— Review— Harm- 
less Error— Admission  of  Evidence. 

On  a  trial  for  violating  the  local  option 
law,  prosecuting  witness  testified  that  certain 
other  persons  asked  him  if  they  could  get  some 
whisky,  and  he  told  them  he  didn't  know,  and 
they  told  him  to  see  if  he  could  get  some  from 
defendant;  that  after  he  had  seen  defendant 
they  gave  him  money  to  buy  the  whisky,  and 
that  when  they  got  near  defendant's  honse  wit- 
ness told  them  to  wait  until  he  got  the  whisky, 
and  that  when  he  had  seen  defendant  again  he 
came  back  and  told  them  he  had  to  have  some 
more  money,  which  they  gave  him.  The  evi- 
dence showed  conclusively  that  prosecuting  wit- 
ness got  the  whisky  from  defendant  Held 
that,  while  some  of  the  evidence  of  prosecuting 
witness  might  fall  within  tbe  rule  that  it  was, 
as  to  acts  and  declarations,  out  of  defendant's 
presence,  a  reversal  was  not  required. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  116%*] 

S.  Criminal  Law  (f  766*)  —  Instructions  — 
Invasion  of  Province  of  Jury. 

On  a  trial  for  violating  the  local  option 
law,  after  proof  of  the  publication  of  the  order 
of  the  commissioners'  court  putting  local  option 
into  effect  the  court  may  instruct,  as  a  oiatter 
of  law,  that  the  local  option  law  was  in  force. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  766.*] 

On  Motion  for  Rehearing. 

4.  Witnesses  (|  395*)— Evidence  to  Sustain 
Witness. 

Where  a  witness  admitted  that  he  had  told 
counsel  for  accused  a  different  account  of  tbe 
sale  of  whisky  than  that  testified  to  on  the 
trial,  tbe  state  was  properly  permitted  to  ask 
him,  to  strengthen  his  testimony,  if  be  bad  not 
told  other  persons  about  the  sale  in  effect  the 
same  as  he  had  testified. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1260;  Dec.  Dig.  (  395.*] 

Appeal  from  Coleman  County  Court;  F. 
M.  Bowen,  Judge. 

Felipe  Romero  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  and  Walter 
C.  Woodward,  Co.  Atty.,  for  the  State. 


•For  other  easts  im 
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The  court,  after  submitting  the  statute 
In  reference  to  malicious  mischief  to  Injure 
the  owner  of  an  animal,  charged  on  the  law 
of  circumstantial  evidence,  and  also  charged 
at  the  Instance  of  appellant  on  the  Issue  of 
alibi.  Furthermore,  at  the  Instance  of  appel- 
lant the  court  charged  the  jury  as  follows: 
"You  are  Instructed  not  to  consider  the  testi- 
mony Introduced  In  regard  to  chops  being 
found  In  W.  H.  Johnson's  cow  lot,  and  horse 
and  human  tracks  thereabout,  unless  you  be- 
lieve from  the  testimony  beyond  a  reason- 
able doubt  that  the  evidence  connects  the 
defendant  therewith,  and  that  poison  was 
mixed  with  said  chops,  If  any,  and  then  only 
as  a  circumstance  tending  to  show  intent; 
and  If  you  believe  beyond  a  reasonable  doubt 
that  some  three  weeks  prior  to  the  offense 
charged  in  this  case  that  the  defendant  placed 
said  chops,  if  any,  in  the  cow  lot  of  W.  H. 
Johnson,  and  that  the  same  had  poison  there- 
with, and  were  placed  there  by  the  defendant 
with  the  intent  and  purpose  of  poisoning  said 
Johnson's  stock,  then  you  could  not  convict 
the  defendant  In  this  case  on  such  testimony, 
but  you  must  believe  beyond  a  reasonable 
doubt,  under  the  rules  of  law  given  you  in  the 
charge  of  the  court,  that  the  defendant  is 
guilty  of  the  offense  charged  In  this  case 
before  you  would  be  justified  In  finding  the 
defendant  guilty."  This  charge  Is  clearly 
a  charge  on  the  weight  of  evidence;  but  as 
appellant  had  invited  the  error  he  cannot 
complain  of  same.  The  evidence  going  to 
show  that  some  one  placed  chops  in  prose- 
cutor's cow  lot  where  his  horses  were,  and 
that  the  tracks  of  the  horse  rode  there  cor- 
responded with  the  tracks  of  the  one  fre- 
quently used  by  appellant,  was  germane  and 
legitimate  testimony  In  the  trial  of  this 
case.  Appellant  has  a  long  bill  of  exceptions 
complaining  of  the  introduction  of  this  testi- 
mony, and  after  Its  introduction  presented 
to  the  court  the  above-copied  charge.  There 
was  no  error  in  the  admission  of  the  testi- 
mony, and  certainly  none  In  giving  the 
charge  asked  by  appellant. 

Appellant  asked  the  court  to  charge  the 
Jury  as  follows:  "You  are  Instructed  that  it 
is  an  offense  under  article  786  of  the  Penal 
Code  for  any  one  to  willfully  poison  and  kill 
a  horse  with  intent  to  Injure  the  owner.  It 
Is  also  an  offense  under  article  787,  Pen. 
Code,  for  any  person  to  willfully  or  wantonly 
poison  and  kill  a  horse.  You  are  therefore 
instructed  that  If  the  defendant  did,  in  fact, 
poison  and  kill  the  horse  charged,  but  you 
believe  the  same  was  not  done  with  the  in- 
tent to  Injure  the  owner,  but  was  willfully 
done  or  wantonly  done,  then  you  will  go  no 
further  in  you  deliberations  as  to  whether 
the  defendant  actually  poisoned  and  killed 
said  horse  or  not,  but  you  will  return  a 
verdict  of  not  guilty."  The  charge  was  not 
authorized  by  any  evidence  introduced  In 
tbls  case.  There  is  no  testimony  going  to 
show  that  appellant  put  the  poison  for  the 
horses  in  some  meal  or  bran  with  the  In- 


tent to  willfully  and  wantonly  destroy  the 
life  of  the  horses,  but  all  the  testimony 
shows  that  It  was  done,  as  the  Indictment  al- 
leges, with  Intent  to  Injure  the  owner  of  said 
horses.  That  the  appellant  placed  the  bran 
In  the  wagon,  we  take  it  Is  very  conclusively, 
from  circumstances,  established.  Charge  No. 
2  complains  in  substance  as  charge  No.  1. 

The  court,  as  stated  above,  charged  on  cir- 
cumstantial evidence,  and  hence  It  was  not 
necessary  to  give  special  charge  No.  3,  which 
presents  this  Issue.  Special  charge  No.  6 
presents  the  doctrine  of  reasonable  doubt. 
This  issue  was  also  given  by  the  court  in  its 
main  charge. 

Bills  of  exceptions  Nos.  1  and  2  complain 
of  the  introduction  of  the  evidence  by  vari- 
ous witnesses  about  finding  the  chops  in  the 
prosecutor's  lot  This  question  was  passed 
on  above.  These  were  circumstances  going 
to  show  appellant's  guilty  connection  with 
the  poisoning  of  the  horses  for  which  he 
was  prosecuted  In  this  case.  This  testimony 
was  clearly  admissible. 

Bill  of  exceptions  No.  3  complains  the 
state  was  permitted  to  prove  by  John  Ray, 
constable,  over  the  objections  of  appellant, 
that  a  few  days  after  the  commission  of  the 
offense  the  appellant  came  into  the  county 
attorney's  office,  but  witness  did  not  remem- 
ber whether  he  subpoenaed  defendant  to 
come  before  the  county  attorney  or  not,  but 
did  not  think  he  did.  That  the  county  attor- 
ney told  the  defendant  he  was  charged  or 
would  be  charged  with  the  offense;  that  he, 
the  attorney,  wanted  to  ask  him  some  ques- 
tions, and  told  him  he  did  not  have  to  an- 
swer them;  that  anything  he  said  could  be 
used  against  him  on  the  trial  of  this  cause, 
but  not  for  him.  The  county  attorney  then 
asked  him,  defendant,  If  he  purchased  any 
strychnine  from  Dick  Smith  at  the  Hopkins 
drug  store  on  the  day  the  offense  was  com- 
mitted at  night.  The  defendant  then  said: 
"Let  me  understand  you,  Clyde  (addressing 
the  county  attorney),  have  you  any  one  to 
identify  me  as  the  man  who  bought  the 
strychnine?"  The  county  attorney  told  the 
defendant  he  did  not  know  about  that,  but 
thought  be  did.  Then  defendant  said,  "No," 
and  got  up  and  went  out,  and  was  going 
down  the  stairs  when  the  county  attorney 
told  witness  to  call  defendant  back.  The 
witness  called  him  to  come  back  into  the 
office,  and  the  county  attorney  then  asked 
the  defendant  if  he,  defendant,  would  make 
an  affidavit  that  he,  defendant,  did  not  get 
any  strychnine  at  the  Hopkins  drug  store 
on  that  day,  and  defendant  replied  he  would 
not,  that  he  was  no  fool.  To  which  testimo- 
ny appellant  objected  on  the  ground  that 
same  was  Introduced  as  original  and  not  im- 
peaching testimony ;  that,  after  being  warn- 
ed, defendant  did  not  want  to  make  a  state- 
ment, and  refused  to  make  a  statement,  as, 
under  the  law,  be  had  a  right  to  do,  such 
refusal  to  make  the  affidavit  would  go  be- 
fore the  jury  as  a  circumstance  against  de- 
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fendant,  which  was  not  a  voluntary  state2 
ment,  or  refusal,  or  circumstance  he  could 
not  avoid,  because  using  defendant's  silence 
and  refusal  to  make  affidavit,  under  circum- 
stances which  did  not  require  him  to  speak, 
act,  or  explain,  as  a  criminative  circum- 
stance against  him,  was  slightly  prejudicial 
to  the  rights  of  the  defendant  before  the 
jury,  forced  defendant  by  his  silence  and 
refusal  to  make  affidavit  indirectly,  to  tes- 
tify against  himself,  and  against  his  consent 
forced  a  circumstance  against  him.  This 
testimony  was  admissible.  It  clearly  indi- 
cates that  appellant  answered  a  question  and 
did  not  merely  remain  silent,  as  appellant  in- 
sists. Therefore,  the  cases  cited,  Including 
the  case  of  Denton  v.  State,  42  Tex.  Cr.  R. 
427,  60  S.  W.  670,  are  not  in  point 
The  judgment  is  affirmed. 


GELBER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  9, 
1909.) 

1.  Intoxicating  Liquors  (S  239*)— Sale  to 
Minor  —  Prosecution  —  Refusal  or  Re- 
quests—Knowledge or  Minority. 

In  a  prosecution  for  selling  intoxicating 
liquor  to  a  minor  in  violation  of  the  Buskin-Mc- 
Gregor law  (Gen.  Laws  30th  Leg.  1907,  p.  266, 
c.  138,  §  19),  where  it  appeared  that  the  alleged 
purchaser  had  been  shaving  for  some  time  and 
had  been  doing  his  own  work,  making  contracts, 
and  hiring  himself  out  at  machine  shops,  it  was 
error  to  refuse  a  charge  presenting  the  issue 
of  a  want  of  knowledge  of  accused  that  the  al- 
leged purchaser  was  a  minor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  (  335 ;  Dec.  Dig.  f  239.*] 

2.  Witnesses  ($  372*) —Impeachment— Ani- 
mus. 

In  a  prosecution  for  selling  intoxicating 
liquor  to  a  minor,  where  the  alleged  purchaser's 
brother  testified  that  on  a  certain  night  he  had 
stood  across  the  street  from  accused's  saloon  and 
had  seen  the  alleged  purchaser  drink  beer  at  the 
bar.  and  that  accused  was  behind  the  bar,  and 
that  10  minutes  later  he  entered  the  saloon  and 
saw  his  brother  drink  another  glass  of  beer  set 
out  to  him  by  accused's  son,  and  on  cross-exam- 
ination testified  that  the  only  grievance  he  had 
against  accused  was  that  accused  got  his  brother 
drunk  and  caused  him  to  spend  his  money,  it 
was  proper  to  ask  him  whether  he  and  the  al- 
leged purchaser,  a  few  days  after  the  transac- 
tion testified  to,  did  not  go  to  accused's  saloon 
and  curse  and  abuse  him  and  his  family  and 
state  that  they  intended  to  clean  out  the  whole 
bunch. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  1192-1199;  Dec.  Dig.  {  372.*] 

3.  Witnesses  (|  370*)— Impeachment— Ani- 
mus or  Witness. 

In  a  prosecution  for  selling  liquor  to  a  mi- 
nor, where  the  alleged  purchaser  had  testified  to 
the  sale  on  December  19th,  and  accused  and  bis 
family  had  testified  that  accused  had  not  sold 
to  the  alleged  purchaser  on  the  night  in  question 
or  at  any  other  time,  testimony  of  witnesses 
that  on  a  night  during  Christmas  week  the  al- 
leged purchaser  came  to  accused's  saloon  and  de- 
manded that  he  be  sold  beer,  and,  upon  being  re- 
fused, snatched  a  glass  of  beer  from  the  hands 
of  another  person,  ran  out  of  the  saloon  and 
drank  it,  at  the  same  time  cursing  and  abusing 


accused  and  his  family,  was  admissible  to  show 
the  animus  of  the  alleged  purchaser  as  a  wit- 
ness, the  complaint  in  the  case  having  been 
made  a  few  days  after  the  occurrence  by  his 
brother. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1189;  Dec.  Dig.  |  370.*] 

4.  Witnesses  (|  370*)— Impeachment  — Ani- 
mus or  Witness. 

In  a  prosecution  for  selling  intoxicating 
liquor  to  a  minor,  where  the  alleged  purchaser's 
brother  had  testified  to  seeing  the  alleged  pur- 
chaser drinking  beer  at  accused's  bar  while  ac- 
cused and  his  son  were  behind  the  bar,  and  ac- 
cused and  bis  family  denied  the  sale,  testimony 
of  accused's  daughter  that  shortly  before  the  al- 
leged sale,  while  she  was  alone  in  the  saloon, 
the  alleged  purchaser's  brother,  who  had  testi- 
fied, came  there,  shut  the  doors,  and  made  in- 
sulting propositions  to  her,  seized  her  in  his 
arms  and  was  in  the  act  of  throwing  her  down 
when  she  screamed  for  her  mother,  and  that 
the  brother  was  driven  away  and  ordered  nev- 
er to  return,  and  had  not  returned  since,  was 
admissible  to  show  the  animus  of  the  brother  as 
a  witness  and  affect  his  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  1189 ;  Dec.  Dig.  8  370.*] 

5.  Witnesses  (S  208*)— Sale  to  Minor— Ad- 
missibility or  Evidence. 

In  a  prosecution  for  selling  intoxicating  liq- 
uor to  a  minor,  where  the  alleged  purchaser  tes- 
tified that  he  had  bought  beer  of  accused,  that 
he  was  18  years  old,  five  feet  and  a  half  in 
height  weighing  130^  pounds,  and  had  been 
shaving  two  or  three  times  a  month  for  two  or 
three  months,  and  it  otherwise  appeared  that  he 
had  represented  himself  to  be  21  years  old,  in 
the  month  preceding  the  alleged  sale,  to  secure 
a  railroad  job,  it  was  proper  to  ask  him  on 
cross-examination  if  it  was  not  true  that  at 
the  time  of  the  alleged  sale  he  was  and  had 
been  for  some  time  working  for  himself,  doing  a 
man's  work  and  drawing  a  man's  salary,  and  if 
it  was  not  known  to  accused  at  the  time,  the 
testimony  being  competent  upon  the  issue  as  to 
whether  the  sale,  if  made,  was  knowingly  made 
to  a  minor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  tS  931,  933,  942;  Dec.  Dig.  5  208.*] 

6.  Criminal  Law.  (I*  678*)— Trial— Election 
Between  Transactions. 

In  a  prosecution  for  selling  intoxicating 
liquor  to  a  minor,  where  evidence  was  intro- 
duced to  show  other  sales  to  the  alleged  pur- 
chaser, and  the  state,  being  compelled  to  elect 
upon  which  transaction  it  would  ask  a  verdict, 
selected  a  certain  date  upon  which  two  differ- 
ent transactions  had  been  proved,  it  should  be 
required  to  select  between  them  and  the  charge 
should  specifically  confine  the  jury  to  the  trans- 
action selected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  1580,  1581;  Dec.  Dig.  | 
678;*  Indictment  and  Information,  Cent.  Dig. 
St  433-437.] 

Appeal  from  McLennan  County  Court; 
Tom  L.  McCullough,  Judge. 

H.  Gelber  was  convicted  of  selling  intoxi- 
cating liquor  to  a  minor,  and  he  appeals.  Re- 
versed and  remanded. 

Taylor  ft  Gallagher,  for  appellant.  F.  J. 
McCord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
and  convicted  of  selling  and  giving  liquor  to 
a  minor  in  violation  of  section  19  of  what  Is 
popularly  known  as  the  "Baskin-McGregor 
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Law"  (page  268,  c.  138,  f  19,  Gen.  Laws  30th 
Leg.  1907).  By  the  terms  of  this  law  any 
dealer  in  intoxicants  who  shall  knowingly 
give  or  sell  or  barter,  etc.,  intoxicants  to  a 
minor  shall  be  deemed  guilty  and  punished  as 
provided  by  that  act 

Tbe  state  Introduced  the  alleged  purchasing 
minor,  Guy  George,  and  his  two  brothers, 
Arthur  and  Luther,  to  sustain  the  allegations 
of  the  Information.  Other  evidence  was  in- 
troduced as  well.  The  evidence  for  the  state 
took  rather  a  wide  range  in  regard  to  the 
sale  by  tbe  defendant  and  different  members 
of  his  family.  Appellant  testified  in  his  own 
behalf,  and  introduced  members  of  his  family. 
Their  testimony  is  to  the  effect  that  he  did 
not  sell  intoxicants  to  Guy  George.  It  is 
unnecessary  to  go  into  a  detail  of  all  the 
evidence  of  the  different  witnesses. 

1.  Appellant  asked  a  special  charge  to  the 
effect  that  if  the  jury  should  find  that  de- 
fendant, either  In  person  or  by  some  one  act- 
ing for  him,  sold  intoxicating  liquor  to  Guy 
George,  but  if  they  had  a  reasonable  doubt 
whether  the  party  so  making  said  sale  or 
sales,  if  any,  knew  at  the  rime  that  said  Guy 
George  was  under  21  years  of  age,  they 
should  acquit  We  are  of  opinion  that  under 
the  facts  of  this  case  this  charge  should  have 
been  given.  The  facts  show  that  the  alleged 
purchaser  had  been  shaving  for  some  time; 
that  he  had  been  doing  his  own  work,  making 
contracts  and  hiring  himself  out  at  the  ma- 
chine shops,  etc.  In  fact,  we  think  the  evi- 
dence was  sufficiently  cogent  to  present  the 
Issue  of  a  want  of  knowledge  on  the  part  of 
appellant  that  the  purchnser  was  a  minor. 
The  testimony  being  sufficient  to  suggest  or 
raise  the  issue,  an  appropriate  charge  should 
have  been  given.  The  requested  charge,  we 
think,  was  timely,  and  there  was  error  In  re- 
fusing it 

2.  Bill  of  exceptions  No.  1  recites  that  the 
state  used  Luther  George,  brother  of  the 
alleged  purchaser,  as  a  witness,  and  proved 
by  him  that  on  the  19th  day  of  December, 
1908,  at  night,  he  was  on  the  north  side  of 
Dutton  street  across  from  defendant's  place 
of  business  and  saw  Guy  George,  his  brother, 
drink  beer  in  appellant's  place  of  business, 
and  that  appellant  was  behind  the  bar  at  the 
time.  Tbe  state  further  proved  by  said  Lu- 
ther George  that  about  10  minutes  later  he 
came  back  and  entered  appellant's  beer  saloon 
and  saw  Guy  George  drink  a  glass  of  beer  set 
out  to  him  by  appellant's  son,  Marcus  Gelber. 
This  witness  further  testified  on  cross-exami- 
nation that  he  did  not  think  it  was  right  for 
appellant  to  get  his  brother  Guy  drunk  and 
get  him  to  spend  his  money,  and  that  that 
was  all  that  he  bad  against  tbe  appellant 
and  that  his  feelings  were  not  good  towards 
appellant  Appellant  asked  the  witness  if 
it  was  not  true  that  on  or  about  Christmas 
night  1908,  a  few  days  subsequent  to  tbe 
19th  of  December,  he  and  his  brother,  Guy 
George,  went  to  appellant's  place  of  business 


and  cursed  and  abused  him  and  Ms  family, 
calling  them  damned  Jews,  and  further  stat- 
ing that  they  Intended  to  clean  out  the  whole 
bunch.  Objection  was  urged  by  the  state  to 
this  evidence  that  it  was  Immaterial  and  Ir- 
relevant and  happened  subsequent  to  tbe 
date  of  the  commission  of  the  alleged  offense, 
and  that  such  question  was  not  a  proper  one 
to  propound  to  prove  animus  or  motive  on  the 
part  of  the  witness  in  this  prosecution,  etc. 
The  witness  would  have  testified,  had  be 
been  permitted  to  do  so,  that  be  and  bis 
brother  did  go  to  appellant's  place  of  business 
or  store  on  or  about  the  time  in  question  and 
curse  and  abuse  him  and  his  entire  family, 
calling  them  damned  Jews,  and  saying  mat 
he  and  his  brother  Guy  intended  to  clean  out 
tbe  whole  bunch.  This  testimony  was  ad- 
missible. Mason  v.  State,  7  Tex.  App.  uaJ; 
Sager  v.  State,  11  Tex.  App.  110;  Watts 
State,  18  Tex.  App.  384;  Bonnard  v.  State, 
25  Tex.  App.  175,  7  S.  W.  862,  8  Am.  St.  Rep. 
431;  Sue  v.  State,  52  Tex.  Cr.  R.  122,  105 
S.  W.  808. 

3.  The  state  having  proved  by  Guy  George 
the  transaction  in  question — that  is,  the  sale 
on  the  19th  day  of  December' — and  appellant 
having  testified  In  his  own  behalf  that  he  had 
not  sold  any  beer  to  Guy  George  on  the  night 
in  question  or  any  other  time,  and  having 
proved  by  his  son,  Marcus,  and  his  wife,  and 
his  daughter  that  they  had  not  sold  any 
beer  to  the  witness  Guy  George  as  tee  titled 
by  him,  appellant  then  placed  Winfleld  Boggs 
and  Ed  Ray  on  the  stand,  and  sought  to 
prove  by  them  that  each  of  them  was  at  de- 
fendant's place  of  business  on  a  night  dur- 
ing Christmas  week,  1908,  and  that  Guy 
George  came  there,  and  in  the  presence  of  the 
witness  demanded  of  appellant  that  he  sell 
him  beer,  and  that  appellant  refused  to  and 
ordered  him  off  the  premises,  and  that  uuy 
George  became  angry  and  snatched  a  glass  of 
beer  from  the  hands  of  the  witness  Boggs 
and  ran  out  of  the  store  and  drank  the  same, 
and  at  the  same  time  cursed  and  abused  and 
vlllifled  appellant  and  appellant's  entire  fam- 
ily. Various  objections  were  urged  by  the 
state,  which  were  sustained  by  the  court 
The  bill  further  recites  in  this  connection 
that  the  complaint  in  the  case  was  made  by 
Arthur  George,  brother  of  Guy  George,  on 
the  2d  day  of  January,  1909,  and  subsequent 
to  the  transactions  sought  to  be  proved  by 
said  witnesses.  That  this  testimony  was  of- 
fered for  the  purpose  of  showing  the  animus 
of  the  witness  Guy  George,  and  his  feelings 
towards  tbe  defendant  and  defendant's  fam- 
ily, and  for  the  purpose  of  proving  or  tending 
to  prove  a  conspiracy  on  the  part  of  the  state's 
witnesses,  tbe  three  George  brothers,  to  have 
defendant  prosecuted  and  fined  for  an  of- 
fense which  he  denied,  and  as  affecting  the 
credibility  of  said  witness  Guy  George.  This 
testimony  was  admissible  under  the  authori- 
ties above  quoted. 

4.  Another  bill  recites  that  Luther  George 
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testified  that  he  was  standing  across  on  Dut- 
ton  street  and  saw  Guy  George  stand  at  the 
bar  of  appellant  and  drink  a  glass  of  beer, 
and  that  he  saw  appellant  at  the  same  time 
behind  the  bar.  He  also  testified  that  about 
10  minutes  later  he  entered  appellant's  place 
of  business  and  saw  Marcus  Gelber  behind 
the  bar,  and  saw  him  set  out  a  glass  of  beer, 
and  saw  Guy  George  drink  the  same.  Appel- 
lant then  placed  his  daughter  on  the  stand, 
by  whom  he  offered  to  prove  that  the  said 
Luther  George,  a  short  time  prior  to  the  l»th 
of  December,  came  to  her  father's  saloon  de- 
partment when  she  was  In  charge  of  It  and 
alone,  and  shut  the  doors  of  said  department 
and  made  Insulting  propositions  to  said  wit- 
ness, and  seized  her  in  his  arms  and  was  In 
the  act  of  throwing  her  down  upon  the  floor 
when  she  screamed  and  called  her  mother; 
that  said  Luther  George  was  driven  off  the 
premises, and  ordered  never  to  return  any 
more,  and  that  said  Luther  George  had  not 
been  seen  by  said  witness  upon  the  premises 
since  that  time.  The  state  objected  to  this 
testimony.  If  Miss  Gelber  had  been  permit- 
ted to  do  so,  she  would  have  testified  to  the 
matters  offered  to  be  proven  as  stated;  and 
the  bill  further  recites  that  Luther  George 
and  his  brothers,  Arthur  and  Guy  George, 
testified  that  Guy  George  drank  beer  in  appel- 
lant's place  of  business  on  the  night  of  the 
19th  of  December,  1908,  and  that  appellant 
and  all  bis  family  who  were  assisting  him  in 
said  business  denied  the  same  by  their  testi- 
mony, and  that  this  testimony  was  offered 
to  show  a  motive  in  the  said  Luther  George 
to  so  testify  as  he  did,  and  to  show  motive  on 
his  part,  and  also  tending  to  show  a  conspira- 
cy between  the  three  George  brothers  to 
swear  appellant  had  committed  an  offense. 
It  was  offered  for  the  purpose  of  affecting  the 
credibility  of  the  witness  Luther  George  be- 
fore the  jury.  We  believe,  under  the  authori- 
ties quoted  above,  this  testimony  was  ad- 
missible. 

6.  Another  bill  recites  that  Guy  George, 
after  having  testified  that  he  had  bought 
beer,  and  having  testified  that  he  was  18 
years  of  age,  and  that  he  was  In  appellant's 
place  of  business  on  the  19th  day  of  Decem- 
ber, 1908,  and  that  he  drank  beer  there,  and 
that  the  appellant  sold  him  some,  and  that 
the  appellant's  daughter  and  appellant's  son 
sold  It  to  him,  and  having  further  testified 
that  he  was  five  feet  and  one  half  to  five  feet 
and  eight  inches  In  height,  that  be  weighed 
130%  pounds,  and  that  at  that  time  he  had 
been  shaving  two  or  three  times  a  month  for 
two  or  three  months,  and  it  being  further 
shown  that  said  witness  had  represented 
himself  to  be  21  years  of  age  in  November 
preceding  in  order  to  secure  a  railroad  job,  ap- 
pellant then  asked  him  on  cross-examination 
If  it  was  not  a  fact  that  he,  the  witness,  Guy 
George,  was  at  the  time  of  the  alleged  sale, 
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and  had  been  for  some  time  prior  thereto, 
working  for  himself,  doing  a  man's  work,  and 
drawing  a  man's  salary,  and  If  it  was  not  a 
fact  that  the  same  was  known  to  the  defend- 
ant, H.  Gelber,  at  the  time.  Objection  was 
urged  by  the  state  and  sustained  by  the  court. 
The  witness  would  have  answered,  had  he 
been  permitted  to  do  so,  that  it  was  a  fact 
that  at  the  time  of  the  alleged  sale,  and  soma 
time  prior  thereto,  he  had  been  working  for 
himself,  doing  a  man's  work,  and  drawing 
a  man's  wages,  and  that  the  same  was  known 
to  the  defendant,  H.  Gelber,  at  the  time. 
This  witness  was  the  alleged  purchaser.  This 
testimony  was  offered  upon  the  issue  as  to 
whether  such  sale,  if  any,  was  made,  was 
knowingly  made,  and  made  with  the  knowl- 
edge that  Guy  George  was  In  fact  a  minor 
and  under  21  years  of  age.  This  testimony, 
we  think,  was  clearly  admissible  under  all 
the  authorities. 

6.  Evidence  was  also  introduced  to  show 
other  sales  made  to  Guy  George.  After  the 
evidence  was  In,  appellant  moved  to  require 
the  state  to  elect  upon  which  transaction  they 
would  ask  a  verdict.  The  court,  qualifying 
the  bill,  says  the  state  elected  the  19th  of 
December.  The  witness  Cllne  testified  that 
he  was  with  Guy  George  In  appellant's  place 
of  business  on  the  19th  of  December  and 
took  two  glasses  of  beer  with  Guy  George, 
and  that  Guy  George  paid  for  both  glasses ; 
and  the  witness  further  stated  that  he  did 
not  see  Luther  George  that  night,  and  that 
said  Luther  George  did  not  come  Into  the  sa- 
loon department  that  night  while  he  was 
there.  The  state,  under  the  testimony,  prov- 
ed at  least  two  distinct  transactions  occur- 
ring on  the  night  of  the  19th  of  December; 
one  when  Luther  George  was  present,  and  the 
other  when  Guy  George  treated  Cllne.  These 
were  entirely  different  transactions.  Upon 
another  trial  we  would  suggest,  when  the 
transaction  has  been  selected  upon  which  to 
submit  the  case  to  the  jury,  the  charge  should 
specifically  point  out,  and  the  jury  in  that 
connection  should  be  guarded  against  using, 
any  other  transaction  as  a  basis  for  convic- 
tion. Street  v.  State,  7  Tex.  App.  8;  Brad- 
sbaw  v.  State,  32  Tex.  Cr.  R.  882,  23  S.  W. 
892 ;  Lamed  v.  State,  41  Tex.  Cr.  R  609,  65 
S.  W.  826;  Walker  v.  State  (Tex.  Cr.  App.) 
72  S.  W.  401;  Thweatt  v.  State  (Tex.  Cr. 
App.)  95  S.  W.  517;  Williams  v.  State,  44 
Tex.  Cr.  R  316,  70  S.  W.  957;  Smith  v.  State 
(Tex.  Cr.  App.)  100  S.  W.  953;  Batchelor  v. 
State  (Tex.  Cr.  App.)  65  S.  W.  491.  Without 
going  into  a  discussion  of  these  authorities  or 
amplifying  the  question,  we  would  suggest  to 
the  court  upon  another  trial  that  It  confine 
the  consideration  of  the  jury  to  one  transac- 
tion, and  limit  their  consideration  to  that  one 
transaction. 

For  the  errors  discussed,  the  judgment  Is 
reversed  and  the  cause  is  remanded. 
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The  court  must  charge  the  different  theo- 
ries of  the  case  presented  by  the  facts  adduced 
on  the  trial,  and  the  theories  of  the  defense  are 
not  limited  by  the  personal  evidence  of  the  ac- 
cused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1806;  Dec.  Dig.  {  770.*] 

2.  Homicide  (f  309*)— Adequate  Cause— In- 
stbuctions— "Female  Rf.lative." 

If  accused,  on  trial  for  the  murder  of  his 
stepfather,  was  informed  and  believed  that  de- 
ceased had  struck  accused's  mother,  it  would  be 
adequate  cause,  requiring  the  charge  on  man- 
slaughter, as  well  as  for  mitigating  reasons; 
a  mother  being  the  "female  relative"  of  her 
son,  within  the  contemplation  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  650-653;  Dec.  Dig.  5  309.*] 

3.  Homicide  ({  169*)  —  Evidence  —  Admissi- 
bility. 

In  a  trial  of  accused  for  murder  of  his 
stepfather,  testimony  that  a  half-brother  of  ac- 
cused told  him  that  he  had  been  driven  from 
the  house  by  deceased,  that  the  latter  had  also 
struck  accused's  mother,  and  that  accused  stated 
that  he  would  go  and  get  his  half-brother's 
clothes  from  deceased  for  him  as  soon  as  he 
had  finished  work,  was  admissible  to  show 
accused's  purpose  in  going  to  the  house. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  348;  Dec.  Dig.  i  169.*] 

4.  Criminal  Law  (f  517*)— Evidence— Con- 
fession. 

A  statement,  made  by  accused,  that  he 
killed  deceased  because  the  latter  had  struck 
accused's  mother,  made  to  an  officer  before  he 
was  arrested,  and  before  the  officer  was  aware 
that  there  was  any  cause  for  arresting  accused, 
was  admissible. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1146-1156;  Dec.  Dig.  | 
517.*] 

Appeal  from  District  Court,  De  Witt  Coun- 
ty; James  C.  Wilson,  Judge. 

Flenn  Stapleton  was  convicted  of  murder, 
and  appeals.   Keversed  and  remanded. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree;  his  pun- 
ishment being  assessed  at  99  years'  confine- 
ment in  the  penitentiary. 

The  evidence  shows  that  deceased,  Will 
Bnllard,  was  in  the  employ  of  the  San  An- 
tonio &  Aransas  Pass  Railway  Company,  and 
his  work  was  at  the  roundhouse  at  night. 
About  7  o'clock  in  the  morning  he  returned 
to  his  residence  from  his  place  of  duty,  and 
requested  his  stepdaughter,  Grade,  to  pre- 
pare his  breakfast  while  he  put  on  water 
preparatory  to  taking  a  bath.  The  daughter 
called  to  her  brother  to  get  up  and  cut  wood 
with  which  to  cook  breakfast.  He  replied  that 
he  did  not  care  for  breakfast,  and  was  told 
that  if  he  did  not  cut  the  wood  and  failed  to 
get  his  breakfast  he  must  not  say  anything 


nothing.  The  boy  got  up  and  asked  the  de- 
ceased what  he  said,  and  deceased  repeated 
that  he  would  have  to  cut  all  the  wood  to  do 
the  cooking.  At  that  time  the  mother  of  the 
boy  and  wife  of  deceased  told  her  husband 
to  let  the  boy  alone.  Deceased  grabbed  a  bed 
slat  from  the  bed  and  started  to  hit  the  boy 
with  It.  His  wife  grabbed  it  and  got  be- 
tween the  deceased  and  the  boy.  Deceased 
reached  over  her  shoulder,  threw  the  slat  at 
the  boy,  and  struck  him  on  the  shoulder.  The 
boy  then  run  around  the  house,  picked  up  a 
bottle,  threw  it  against  the  house,  and  hit 
the  door  facing,  breaking  the  bottle  to  pieces. 
Just  before  throwing  the  bed  slat,  deceased 
shoved  the  door  against  the  elbow  of  his 
wife,  and  the  boy  told  deceased  not  to  hit  his 
mother.  Deceased  ordered  the  boy  to  get  his 
clothes  and  leave  the  place.  The  constable 
went  over  about  that  time  and  inquired 
about  the  trouble.  The  boy,  whose  name 
was  Seth  Eanes,  immediately  left  the  place 
and  went  to  the  place  where  his  older  broth- 
er, the  defendant,  was  employed,  and  In- 
formed him  of  what  had  occurred.  Directly 
appellant  and  Seth  Eanes  returned  to  the 
residence  of  the  deceased,  where  they  both 
lived;  Eanes  going  around  one  side  of  the 
house,  and  appellant  going  in  the  front  door. 
The  deceased  in  the  meantime  had  seated 
himself  at  the  table  and  was  eating  his  break- 
fast. The  state's  theory  is  that  while  deceas- 
ed was  eating  his  breakfast  appellant  ap- 
proached and  stabbed  him  to  death  with  a 
knife;  that  deceased  immediately  fell  over 
on  the  floor  dead.  Deceased  was  stabbed  in 
the  heart;  only  one  wound  being  inflicted. 
Appellant's  theory  of  the  case  as  disclosed 
by  his  personal  evidence,  was  when  he  went 
in  the  house  it  was  for  the  purpose  of  open- 
ing the  trunk  which  contained  the  clothes  of 
his  brother  Eanes  as  well  as  his  own,  and 
that  in  going  Into  the  room  where  his  trunk 
was  he  passed  Immediately  by  where  the  de- 
ceased was  sitting;  that  deceased  immedi- 
ately got  up,  .and  the  difficulty  ensued  in 
which  deceased  caught  him  by  the  collar  and 
throat,  and  that  he  (appellant)  placed  his  left 
arm  around  the  waist  of  deceased,  got  out 
his  knife  with  his  right  hand,  opened  It.  and 
stabbed  him  in  the  heart,  thereby  claiming 
self-defense.  Appellant  was  about  21  years 
of  age,  and  his  half-brother  Eanes  about  18 
years  of  age.  He  and  his  brother  immedi- 
ately left  the  premises  and  started  up  the 
street,  when  he  was  bailed  by  an  officer.  He 
went  to  the  officer,  and  upon  Inquiry  by  the 
officer  appellant  stated  he  had  killed  deceas- 
ed, assigning  as  a  reason  that  the  deceased 
"had  hit  his  mother."  The  state  Introduced 
the  daughter  Grade,  sister  of  appellant. 
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whose  testimony  rather  excluded  the  Idea  of 
trouble  or  difficulty  between  her  stepfather 
and  half-brother  at  the  time  of  the  killing. 

In  this  condition  of  the  record  appellant 
offered  to  prove  by  the  witness  Banes  that  he 
(Eanes)  had  a  quarrel  with  his  stepfather,  de- 
c-eased, at  his  home,  and  that  deceased  struck 
his  mother.  Hattie  Ballard,  and  had  driven 
him  (Banes)  away  from  the  place,  telling  him 
to  get  his  clothes  and  leave;  that  witness' 
clothes  were  in  appellant's  trunk,  the  key  to 
which  appellant  had;  that  he  went  to  Mrs. 
Boos'  house,  where  appellant  was  at  work, 
to  get  the  key  to  the  trunk,  and  he  told  ap- 
pellant the  above-mentioned  facts  and  asked 
him  to  let  him  (Eanes)  have  the  key,  so  that 
he  could  get  his  clothes;  that  defendant  told 
the  witness  that  he  would  go  and  get  his 
clothes  for  him  as  soon  as  be  had  finished 
work;  that  Eanes  told  appellant  in  detail 
everything  that  had  happened  at  deceased's 
house  that  morning.  The  purpose  In  offering 
this  testimony  was  to  explain  appellant's 
purpose  In  going  to  his  home;  that  Is,  with  a 
view  of  getting  the  clothes  for  his  brother 
Eanes  from  the  trunk  used  by  the  witness 
and  appellant.  Upon  objection  of  the  state 
this  was  excluded.  The  court  qualifies  this 
bill  by  stating  that  the  prosecution  objected 
to  the  conversation  at  the  Roos  home  on  the 
morning  of  the  killing  between  appellant 
and  bis  half-brother,  on  the  ground  that  It 
was  self-serving  and  hearsay,  and  because 
defendant  testified  that  he  killed  deceased  in 
self-defense.  Another  bill  was  reserved  in 
regard  to  the  same  testimony  when  the  ap- 
pellant was  testifying  in  his  own  behalf, 
and  it  recited  that,  had  he  been  permitted 
to  do  so,  he  would  have  testified  that  he  was 
at  work  at  the  Roos  home  on  the  morning  of 
the  homicide,  when,  about  8  o'clock,  his 
brother  J.  C.  Eanes  came  to  where  he  was  at 
work  and  informed  him  that  deceased,  their 
stepfather,  bad  mistreated  him;  that  he  had 
struck  him  with  a  bed  slat,  and  had  abused 
and  struck  bis  mother;  that  deceased  had 
driven  Eanes  away  from  home,  and  that  he 
had  come  to  appellant  in  order  to  get  the  key 
to  the  trunk,  to  the  end  that  he  could  get  his 
clothes;  that  he  told  bis  brother  to  wait  until 
be  (appellant)  had  finished  his  work,  when  he 
wonld  go  with  and  get  his  clothes  for  him. 
The  object  and  purpose  of  offering  this  testi- 
mony, as  recited  In  the  bill,  was  to  show  that 
be  (appellant)  went  to  the  house  and  home 
of  deceased  for  the  sole  purpose  of  getting 
his  brother's  clothes  from  the  trunk,  and 
without  any  thought  of  having  any  trouble 
with  deceased.  The  state  objected  to  this, 
and  the  evidence  was  excluded,  with  the  ex- 
planation by  the  court  that  the  state  object- 
ed to  the  conversation  between  appellant  and 
his  half-brother  at  the  Roos  home  on  the 
morning  of  the  killing;  the  grounds  of  ob- 
jection being  that  said  conversation  was  self- 
serving  and  hearsay,  and  because  defendant 
testified  on  the  trial  of  the  case  that  he  kill- 
ed deceased  in  •elf-defense. 


We  are  of  opinion  that  this  testimony  was 
erroneously  excluded.  Appellant's  punish- 
ment was  fixed  at  99  years  in  the  peniten- 
tiary for  murder  in  the  second  degree.  It  is 
true  that  appellant  says  he  went  back  for 
the  purpose  of  getting  the  clothes  of  his 
brother,  or  assisting  his  brother  in  getting 
his  clothes;  and  It  is  further  true  that  he 
testifies  to  bis  theory  of  self-defense.  It  is 
well  settled  that  the  court  must  charge  the 
different  theories  of  the  case  presented  by 
the  facts  adduced  on  the  trial,  and  that  the 
theories  of  the  defense  are  not  limited  by  the 
personal  evidence  of  the  accused.  Wherever 
there  is  evidence  adduced  favorable  to  the 
accused,  the  law  applicable  to  It  should  be 
given  in  charge;  and  wherever  there  is  evi- 
dence offered  which  would  mitigate  the  pun- 
ishment, if  the  party  is  guilty,  or  serve  the 
purpose' of  acquitting  him  altogether,  or  of 
reducing  the  punishment  from  a  higher  to  a 
lower  grade  of  offense,  a  charge  covering 
these  phases  should  be  given;  and  wherever 
this  character  of  evidence  is  tendered  during 
the  trial  it  is  error  to  reject  it  If  appellant 
was  Informed  and  believed  that  his  stepfa- 
ther had  struck  his  mother,  it  would  be  ade- 
quate cause,  requiring  a  charge  upon  man- 
slaughter, as  well  as  for  mitigating  reasons. 
The  mother  is  the  female  relative  of  her 
son,  within  the  contemplation  of  the  statute. 
Where  the  insulting  conduct,  or  assaults  and 
matters  of  that  sort,  occur  upon  a  female 
relative  in  the  absence  of  the  accused,  there 
Is  no  way  for  him  to  ascertain  that  fact  ex- 
cept by  being  Informed.  Now,  If  the  broth- 
er conveyed  the  Information  to  appellant  that 
the  stepfather  had  struck  his  mother,  he  had 
a  right  to  prove  this.  It  would  have  tended 
to  explain,  to  some  extent  at  least,  appel- 
lant's action  in  killing  his  stepfather  and  ac- 
counting for  his  presence  at  the  scene  of  the 
tragedy.  This  does  not  come  within  the 
meaning  of  self-serving  declarations.  It  was 
Information  received  by  him  from  another 
party,  and  It  would  have  corroborated  his 
statement,  made  to  the  officer  Immediately 
after  the  killing,  that  the  reason  he  killed 
uis  stepfather  was  because  he  had  assaulted 
his  mother.  We  are  of  opinion,  under  the 
circumstances  of  this  case,  this  testimony 
should  have  gone  to  the  jury,  and  It  was  of  a 
material  character,  and  not  self-serving. 

Appellant  does  not  urge  any  error  In  the 
charge.  There  Is  another  bill  of  exceptions 
In  the  record  in  regard  to  statements  made 
by  appellant  to  the  officer  on  the  ground  he 
was  under  arrest.  We  are  of  opinion  there 
Is  no  merit  in  this  contention.  The  officer 
heard  the  screaming  at  the  house  by  the 
woman,  and  as  appellant  went  along  the 
street  he  called  to  appellant  to  know  the  rea- 
son of  the  trouble.  It  was  then  that  appel- 
lant made  the  statement  that  he  had  killed 
the  deceased  because  deceased  had  struck 
his  mother.  There  is  nothing  to  Indicate 
that  he  was  under  arrest.  However,  the  of- 
ficer, Immediately  after  appellant  made  the 
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For  the  error  in  rejecting  the  testimony  re- 
cited in  the  two  bills  of  exception  discussed, 
the  judgment  Is  reversed,  and  the  cause  Is 
remanded. 


Ex  parte  WRIGHT. 

(Court  of  Criminal  Appeals  of  Texas.  June  19, 
1909.) 

1.  Sunday  (J  5*)— Sale  of  Goods— Statutes 
— "Wakes  and  Merchandise." 

Pen.  Code  1895,  art.  199.  making  it  an 
offense  for  any  merchant  or  dealer  in  wares 
and  merchandise  or  the  proprietor  of  any  place 
of  public  amusement  to  sell,  barter,  or  per- 
mit his  place  of  business  to  be  open  on  Sunday 
for  the  purpose  of  traffic,  is  a  general  law  ap- 
plying to  all  merchants,  and  broad  enough  to 
include  the  sale  of  beer  on  Sunday. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  |  7 ;  Dec.  Dig.  S  5.*] 

2.  Sunday  (J  2*)— Unlawful  Sales— Stat- 
utes—Repeal  by  Liquor  Law. 

Pen.  Code  1895,  art.  199,  makes  it  an  of- 
fense punishable  by  fine  for  any  merchant  to 
sell  his  goods  or  permit  bis  place  of  business 
to  be  open  on  Sunday.  Baskm-McCJregor  Law 
(Acts  1907,  p.  259,  c  138),  in  sections  4  and 
5,  makes  it  an  offense  punishable  by  fine  and 
imprisonment  to  retail  liquors  In  certain  quan- 
tities without  a  license,  and  in  section  14  makes 
it  an  offense  with  the  same  punishment  for 
any  retailer  "having  a  license"  to  keep  his 
place  of  business  open  on  Sunday.  Held,  that 
Act  1907  was  not  so  inconsistent  with  the 
penal  statute  as  to  impliedly  repeal  it,  since, 
under  the  Penal  Code,  a  person  would  be  guilty 
of  selling  liquor  on  Sunday  regardless  of  wheth- 
er he  bad  a  license,  and  Act  1907  relates  to 
dealers  having  a  license. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  {  2;  Dec.  Dig.  5  2.*] 

3.  Sunday  (8  2*)— Unlawful  Sales— Stat- 
utes Repealed  by  Liquob  Law. 

Held,  also,  that  such  construction  would 
not  be  affected  because  a  retailer  having  a  li- 
cense would  be  subject  to  more  onerous  bar- 
dens  for  selling  liquor  on  Sunday  than  one 
without  any  license  at  all,  as  that  would  be  a 
matter  resting  with  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  ?  2;  Dec.  Dig.  8  2.*] 

Application  by  Julius  Wright  for  a  writ 
of  habeas  corpus.  Writ  denied,  and  prison- 
er remanded. 

George  Walton  and  O.  Dickens,  for  ap- 
pellant. F.  J.  McCord,  Asst  Atty.  Gen.,  for 
the  State. 

RAMSEY,  J.  The  relator  was  convicted  in 
the  corporation  court  of  the  city  of  Austin 
upon  a  complaint  charging  him  with  a  vio- 
lation of  the  Sunday  law,  In  that  he  kept 
open  his  place  of  business  on  Sunday  In  viola- 
tion of  article  199  of  the  Penal  Code  of  1895. 
The  complaint  is,  in  substance,  as  follows: 
"That  one  Julius  Wright  on  or  about  the 
23d  day  of  May,  A.  D.  1909,  said  day  being 


unlawfully  and  willfully  open  and  permit 
his  place  of  business  to  be  open  for  the  pur- 
poses of  traffic  and  sale,  and  did  then  and 
there  sell  and  barter  goods,  wares,  and  mer- 
chandise therein  on  said  Sunday  to  Ed  King, 
to  wit,  did  sell  beer  to  said  Ed  King."  An 
application  was  made  to  this  court  for  a 
writ  of  habeas  corpus,  on  the  ground,  as  we 
assume,  that  the  corporation  court  of  Austin 
was  without  Jurisdiction  to  hear  and  de- 
termine the  cause. 

Relator's  contention  is,  in  effect,  that  the 
offense  with  which  he  is  charged  comes  un- 
der what  is  known  as  the  "Baskin-McGregor 
Law,"  which  law,  as  he  claims,  operates  a 
repeal  of  article  199  of  our  Penal  Code  of 
1895;  and  that,  Inasmuch  as  the  Baskin-Mc- 
Gregor law  assesses  Imprisonment  as  part 
of  the  penalty  for  its  violation,  the  county 
court  alone  has  jurisdiction  to  try  the  case, 
and  that  the  judgment  of  conviction  In  the 
corporation  court  Is  absolutely  void.  If  this 
contention  of  appellant  Is  correct,  it  must 
follow  that  he  should  be  discharged.  Our 
opinion  is,  however,  that  his  position  Is  un- 
tenable, and  that  there  is  no  conflict  between 
article  199  and  any  Of  the  provisions  of  the 
Baskin-McGregor  law,  and  that  the  latter 
does  not  repeal  the  former  statute  either 
in  express  terms  or  by  necessary  implication. 
It  was  In  argument  practically  conceded  that 
Act  1907,  p.  258,  c.  138,  did  not  in  express 
terms  repeal  article  199,  but  it  was  stren- 
uously contended,  and  with  much  force  and 
plausibility,  that  inasmuch  as  there  was  a 
general  repealing  clause  in  the  Baskin-Mc- 
Gregor law,  and  inasmuch  as  there  was  a 
definite  and  marked  repugnance  between  the 
two  laws,  by  necessary  implication  the  last- 
named  statute  repealed  the  first  Let  us 
see.  Article  199  of  the  Penal  Code  of  1895 
Is  as  follows:  "Any  merchant,  grocer,  or 
dealer  In  wares  or  merchandise,  or  trader  in 
any  business  whatsoever,  or  the  proprietor 
of  any  place  of  public  amusement,  or  the 
agent  or  employe  of  any  such  person,  who 
shall  sell,  barter  or  permit  his  place  of  busi- 
ness or  place  of  public  amusement  to  be 
open  for  the  purpose  of  traffic  or  public 
amusement  on  Sunday,  shall  be  fined  not 
less  than  twenty  nor  more  than  fifty  dol- 
lars. The  term  place  of  public  amusement 
shall  be  construed  to  mean  circuses,  thea- 
ters, variety  theaters  and  such  other  amuse- 
ments as  are  exhibited  and  for  which  an  ad- 
mission fee  is  charged;  and  shall  also  In- 
clude dances  at  disorderly  houses,  low  dives 
and  places  of  like  character  with  or  with- 
out fees  for  admission."  This  is  a  general 
statute  applying  to  all  merchants,  grocers, 
or  dealers  in  wares  and  merchandise,  or 
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trader  In  any  business  whatsoever,  and  Is 
broad  enough  to  include  one  who  sells  beer 
on  Sunday,  and  whether  with  or  without 
license.  Sections  4  and  5  of  the  Baskin-Mc- 
Gregor law  are  as  follows: 

"Sec.  4.  No  person  shall  directly  or  Indi- 
rectly sell  spirituous  or  vinous  liquors  capa- 
ble of  producing  intoxication  in  quantities 
of  one  gallon  or  less,  without  taking  out  a 
license  as  a  retail  liquor  dealer.  Any  per- 
son who  shall  violate  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  fifty 
dollars,  nor  more  than  two  hundred  dollars, 
or  by  imprisonment  In  the  county  Jail  for 
a  term  not  to  exceed  six  months,  or  by  both 
such  fine  and  imprisonment 

"Sec.  6.  No  person  shall  sell,  directly  or 
Indirectly,  malt  liquor  capable  of  producing 
intoxication  in  quantities  of  one  gallon  or 
less,  without  taking  out  a  license  as  a  re- 
tail malt  dealer ;  provided,  .that  this  section 
shall  not  apply  to  a  retail  liquor  dealer,  and 
that  a  retail  liquor  dealer's  license  shall  be 
construed  to  embrace  a  retail  malt  dealer's 
license.  Any  person  who  shall  violate  the 
provisions  of  tnls  section  shall,  upon  con- 
viction thereof,  be  punished  by  a  fine  of  not 
less  than  twenty-five  dollars,  nor  more  than 
one  hundred  dollars,  or  by  Imprisonment  In 
the  county  Jail  for  a  term  not  exceeding 
ninety  days,  or  by  both  such  fine  and  im- 
prisonment" 

It  will  be  noticed  by  a  careful  reading  of 
this  statute  that  it  is  made  an  offense  to 
sell  liquors,  either  spirituous,  vinous,  or  malt, 
without  taking  out  a  license  as  a  retail  deal- 
er in  such  liquors,  and  that  such  offense  in 
the  case  named  Is  complete,  whether  made 
on  Sunday  or  any  other  day.  It  was  the 
evident  and  obvious  purpose  of  this  act  to 
make  it  an  offense  punishable  by  fine  and 
imprisonment  for  one  to  sell  spirituous,  vi- 
nous, or  malt  liquors  without  license  at  any 
time.  It  had  no  reference  to  Sunday  or  the 
violation  of  the  Sunday  law.  It  was  an 
independent  statute  taking  no  cognizance  of, 
and  not  having  in  mind  or  bearing  any  re- 
lation to,  the  other  provisions  throwing  safe- 
guards around  the  sacredness  of  the  Sab- 
bath. Section  14  of  the  Baskln-McQregor 
law  Is  as  follows) 

"That  every  person  or  firm  having  a  li- 
cense, under  the  provisions  of  this  act  who 
may  be  engaged  in,  or  who  may  hereafter 
engage  in  the  sale  of  intoxicating  liquors 
to  be  drunk  on  the  premises  in  any  locality 
in  this  state,  other  than  where  local  option 
Is  in  force,  shall  close  and  keep  closed  their 
houses  and  places  of  business  and  transact 
no  business  therein  or  therefrom,  from  and 
after  twelve  o'clock  midnight  until  five 
o'clock  a  m.  of  each  week  day,  and  shall 
close  and  keep  closed  their  houses  and  places 
of  business  and  transact  no  business  there- 
in or  therefrom,  from  and  after  twelve 
o'clock  midnight  Saturday  until  five  o'clock 


a.  m.  of  the  following  Monday  of  each  week, 
and  any  such  person  or  firm,  or  his  or  their 
agent  or  employe,  who  shall  open  or  keep 
open,  or  permit  to  be  open  or  kept  open,  any 
such  house  or  place  of  business  for  the  pur- 
pose of  traffic,  or  who  shall  sell  or  barter 
any  Intoxicating  liquor  or  merchandise  of 
any  kind,  or  who  shall  transact  or  permit  to 
be  transacted  therein  or  therefrom  any  busi- 
ness between  the  hours  aforesaid,  shall  be 
deemed  guilty  of  a  misdemeanor  and  on  con- 
viction shall  be  punished  by  a  fine  of  not 
less  than  twenty-five  dollars  nor  more  than 
two  hundred  dollars,  or  by  Imprisonment  in 
the  county  Jail  for  not  more  than  three 
months,  or  by  both  such  fine  and  imprison- 
ment and  in  addition  thereto,  upon  the  com- 
plaint or.  petition  of  the  county  attorney  the 
license  of  said  dealer  may  be  revoked  ac- 
cording to  the  practice  and  procedure  as  set 
forth  in  section  18  of  this  act" 

It  will  be  noticed  that  under  this  section 
it  is  provided  that  every  person  or  firm  hav- 
ing a  license  who  shall  sell  on  Sunday  shall 
be  punished  as  therein  provided.  In  this 
case  it  does  not  appear  that  the  relator  had 
a  license.  It  could  not  we  think,  be  serious- 
ly argued  that  one  could  be  convicted  under 
the  last-quoted  section  of  the  act  of  1907 
for  selling  liquor  on  Sunday  who  did  not 
have  a  license  under  the  law  to  engage  In 
the  business.  To  so  hold  would  make  ab- 
solutely meaningless  the  first  line  of  this 
article,  which  in  terms  restricts  It  to  "every 
person  or  firm  having  a  license."  Relator 
does  not  fall  within  the  provisions  of  this 
section,  because  the  affidavit  does  not  charge 
him  with  having  a  license  permitting  and 
authorizing  a  sale  under  the  provisions  of 
this  act;  and  from  a  readng  of  the  above- 
quoted  section  it  seems  clear  that  It  only 
has  reference  to  Infractions  of  the  law  by 
those  holding  a  license  under  the  provisions 
and  regulations  of  the  Baskin-McGregor 
law.  There  is  no  contradiction  or  repug- 
nancy between  the  sections  of  the  act  of 
1907  and  the  general  law,  and  both  may  and 
can  stand  In  perfect  harmony.  The  general 
Sunday  law  provides  for  the  punishment  of 
a  trader  or  merchant  selling  on  Sunday;  the 
Baskin-McGregor  law  deals  with  the  special 
subject  of  intoxicating  liquors,  and  makes 
provision  for  the  punishment  of  those  who 
attempt  to  sell  Intoxicating  liquors  at  any 
time  or  on  any  day  without  a  license,  and 
then  makes  provision  for  the  punishment  of 
those  who  hold  a  license,  for  the  infraction 
of  the  regulations  fixed  by  law  for  their 
guidance  and  control.  It  was  urged  In  argu- 
ment, however,  that  this  construction  im- 
poses more  onerous  burdens  for  the  sale  of 
liquors  on  Sunday  on  those  holding  license 
from  the  state  than  upon  those  doing  such 
business  without  license  and  in  defiance  of 
the  state  authority.  If  this  should  be  con- 
ceded, it  would  still  be  a  matter  for  legisla- 
tive action  rather  than  for  Judicial  control. 
With  matters  of  policy,  of  course,  we  have 
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complaint  be  assumed  to  be  true,  appellant 
might  be  subject. 

As  presented,  we  think  it  cannot  be  said 
that  the  act  under  which  relator  was  con- 
victed is  absolutely  void,  but  that  the  Sun- 
day law  is  valid,  and,  in  view  of  the  action 
of  the  corporation  court  finding  him  guilty, 
we  must  assume  the  regularity  of  the  pro- 
ceedings in  such  court,  and  relator  is  with- 
out remedy  under  the  process  availed  of  in 
this  case. 

It  is  therefore  ordered  that  the  relator  be, 
and  he  is  hereby,  remanded  to  custody. 


DDPREE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  19, 

1009.   On  Rehearing,  June  23,  1909.) 
1-  Cbiminal  Law  (f  939)— New  Trial— Sub- 

TBISE— POSTPONEMENT. 

Where  testimony  of  a  witness  for  the  state 
is  so  important,  and  operated  as  such  a  sur- 
prise, as  to  require  postponement  of  the  case 
to  enable  defendant  to  secure  the  testimony  of  a 
missing  witness,  application  for  a  postponement 
or  continuance  should  be  made  at  once;  and 
defendant  may  not  omit  to  do  so,  and  after 
conviction  have  a  new  trial  for  what  is  claimed 
to  be  the  newly  discovered  testimony  of  such 
witness. 

[Bid.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2318-2323;  Dec.  Dig.  f 
939.*] 

2.  Criminal  Law  (|  939*)  —  New  Trial  — 
Newly  Discovered  Evidence— Diligence. 

There  having  been  no  effort  by  defendant, 
on  a  prosecution  for  selling  whisky  in  violation 
of  the  local  option  law,  to  secure  before  the 
trial  the  testimony  of  one  who  was  employed  at 
the  place  and  time  of  the  alleged  sale,  or  to 
learn  what,  if  any,  Information  he  had  in  regard 
thereto,  defendant  cannot  have  a  new  trial  on 
the  ground  of  his  newly  discovered  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2318-2323;  Dec  Dig.  f 
939.*] 

3.  Criminal  Law  (|  1170*)— Harmless  Ebeob 
—Exclusion  of  Evidence. 

The  fact  that  the  witness,  who,  on  a  pros- 
ecution for  illegal  sale  of  liquor,  testified  to  hav- 
ing bought  whisk;  of  defendant,  was  a  member 
of  another  club  and  did  his  drinking  there,  was 
such  a  remote  circumstance  that  exclusion  of 
evidence  thereof  to  disprove  his  purchase  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  i  1170.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

Milt  Dupree  appeals  from  a  conviction. 
Affirmed. 

Harrison  &  Wayman,  for  appellant  F.  J. 
McOord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Brown  county  on  an  in- 


in  refusing  to  grant  a  new  trial  on  account 
of  what  was  claimed  to  be  the  newly  dis- 
covered testimony  of  one  Gaines  Scott  The 
record  discloses  the  fact  that  at  the  May 
term,  1908,  of  the  district  court  of  Brown 
county,  some  13  Indictments  were  returned 
against  appellant,  all  based  on  the  testimony 
of  J.  C.  Couch,  charging  him  with  the  un- 
lawful sale  of  Intoxicating  liquors  to  said 
Couch  on  different  days  In  April,  May,  and 
June  of  that  year.  The  record  also  shows 
that  during  this  time  Gaines  Scott  was  em- 
ployed by  appellant,  who  was  engaged  In 
selling,  as  he  claims,  Uno  and  Ino,  and  who 
had,  he  admits,  Internal  revenue  license  as  a 
retail  liquor  dealer.  Couch  testified,  In  sub- 
stance, that  on  the  10th  day  of  April,  1907. 
he  approached  Scott  who  was  behind  the 
bar  in  appellant's  place  of  business,  seeking 
to  buy  whisky  from  him,  and  that  Scott  de- 
clined to  sell;  that  thereupon  appellant  re- 
marked, "Let  me  behind  the  counter;  I  will 
take  the  risk  of  that"  The  motion  sets  up 
the  fact  that  from  the  time  of  the  return 
of  the  indictment  until  a  very  short  while 
before  the  trial,  the  witness  Couch  was  not 
In  Brown  county,  and  that  neither  appellant 
nor  his  counsel  had  opportunity  to  ascertain 
what  he  would  testify  to,  and  that  on  the  day 
of  the  trial,  under  the  direction  of  the  court. 
Couch  did  talk  with  appellant's  counsel,  and, 
though  requested  to  state  all  the  facts  touch- 
ing the  particular  sale  Involved  in  this  trans- 
action, did  not  mention  the  presence  of  Scott 
at  the  time  of  this  sale,  and  that  neither  ap- 
pellant nor  his  counsel  had  any  reason  to  be- 
lieve that  the  testimony  of  Scott  would  be 
material  or  important  upon  his  trial. 

We  think,  in  view  of  the  facts  as  they  ap- 
pear In  this  record,  that  the  court  did  not  err 
in  refusing  to  grant  a  new  trial  on  the  ground 
urged,  and  for  two  reasons.  In  the  first 
place,  if  the  facts  were  that  the  testimony  of 
this  witness  was  so  important  as  to  have  re- 
quired the  court  to  postpone  the  case,  and  if 
the  testimony  of  Couch  operated  as  such  sur- 
prise as  to  require  a  postponement,  applica- 
tion shonld  have  been  made  to  the  court  im- 
mediately for  a  postponement  or  continu- 
ance of  the  case  to  enable  appellant  to  ob- 
tain the  testimony  of  the  missing  witness. 
The  record  shows,  however,  this  was  not 
done,  but  that  the  trial  proceeded  to  a  con- 
clusion; the  appellant  taking  his  chance  on 
securing  a  verdict  of  acquittal,  and  making 
no  motion  In  respect  to  the  absence  of  Scott 
nor  suggestion  as  to  the  effect  of  his  testi- 
mony, until  after  his  conviction.  He  must 
have  known  whether  such  a  transaction  oc- 
curred in  Scott's  presence.    We  think  the 
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proper  practice  should  be,  la  every  such  case 
as  is  here  presented,  if  counsel  are  surprised 
at  the  testimony  of  a  witness,  that  timely 
application  should  be  made  to  the  trial  court 
to  suspend  the  proceedings  to  secure  the  tes- 
timony to  meet  the  issue  unexpectedly  thrust 
into  the  proceedings.  Nor  do  we  think  in 
any  event  that  the  court  was  called  upon  ei- 
ther to  continue  the  case  or  to  grant  a  new 
trial  because  of  the  absence  or  for  the  want 
of  the  testimony  of  Scott.  The  numerous 
Indictments  pending  against  appellant  were 
notice  to  him  of  his  conduct  and  continuous 
violation  of  the  law,  and  the  state's  Insistence 
of  his  guilt  of  the  sale  of  intoxicating  liquors 
during  practically  the  entire  months  of  April, 
May,  and  June.  The  record  shows  that  dur- 
ing this  time  the  witness  Scott  was  employ- 
ed continuously  and  habitually  about  his 
place  of  business,  was  acquainted  with  the 
nature  and  character  of  business,  and  had 
such  relation  thereto  as  that  necessarily  he 
must  be  advised  and  informed  as  to  whether 
appellant  had  whisky,  and  as  to  whether  he 
was  selling  whisky  In  violation  of  the  law. 
There  was  no  effort  to  secure  the  testimony 
of  the  witness  Scott  before  the  trial,  nor  does 
any  Inquiry  seem  to  have  been  made  before 
the  trial  as  to  what,  If  any,  information  he 
had  touching  the  charges  against  appellant 

Again,  It  Is  Insisted  that  the  court  erred 
In  refusing  to  permit  appellant  to  show  by 
himself  and  other  witnesses,  as  well  as  by  the 
testimony  of  the  witness  Couch,  that  said 
Couch  was  interested  In  another  club  In 
Brownwood  at  and  about  the  time  of  the  al- 
leged sale  In  this  case,  and  that  said  Couch 
was  doing  his  drinking  at  said  other  club. 
We  think  this  testimony  so  wholly  remote 
that  it  could,  in  the  nature  of  things,  have 
had  little  bearing  on  the  case.  The  fact,  If 
It  were  a  fact,  that  Couch  was  Interested 
In  another  club  and  doing  his  drinking  there, 
would  seem  to  be  a  very  remote  circum- 
stance contradicting  or  denying  the  fact  that 
appellant  had  sold  him  whisky  at  his  club. 
We  do  not  believe  that  the  admission  of  this 
testimony  could  or  would  even  remotely  have 
affected  the  result  of  the  trial.  The  testi- 
mony in  the  case  was  directly  conflicting, 
and  strong  motive  .was  shown  on  the  part 
of  Couch  to  become  a  witness  against  ap- 
pellant, and  on  account  of  such  Interest  his 
credibility  was  seriously  attacked.  These, 
however,  were  matters  for  the  Jury. 

Finding  no  error  In  the  record,  it  is  or- 
dered that  the  Judgment  be,  and  the  same  is 
hereby,  In  all  things  affirmed. 

On  Rehearing. 

Our  attention  is  called  in  the  motion  for 
rehearing  to  one  or  two  inaccuracies  of  state- 
ment In  the  original  opinion.  The  opinion 
states  that  the  indictment  against  appellant 
was  returned  at  the  May  term,  1908,  alleg- 
ing a  sale  to  have  been  made  on  the  10th 


day  of  April  of  the  same  year.  The  record 
in  fact  shows  the  indictment  had  been  re- 
turned at  the  May  term,  1907,  and  the  sale 
is  alleged  to  have  occurred  on  the  10th  day 
of  April  of  the  same  year.  The  accuracy  of 
the  statement  in  the  opinion  is  also  chal- 
lenged, wherein  It  is  stated  that  a  large 
number  of  indictments  had  been  returned 
against  appellant,  and  that  the  record  show- 
ed that  the  missing  witness,  Gaines  Scott, 
had  been  employed  continuously  and  habit- 
ually about  appellant's  place  of  business. 
If  we  were  authorized  to  look  to  all  the  rec- 
ords before  us,  this  statement  would  be  true; 
but,  applying  and  restricting  our  statement 
to  the  record  as  shown  in  this  particular  case, 
the  matter  as  stated  in  the  original  opinion, 
is  not  strictly  accurate.  However,  these 
matters  are  not  Important  to  the  disposition 
of  the  case,  and  are  now  made  with  a  view 
of  having  the  record  reflect  the  precise  facts. 
The  record  of  this  case  does  show  that  the 
absent  witness  was  employed  and  engaged 
at  the  place  and  time  when  the  sale  was 
alleged  to  have  been  made.  The  testimony 
of  the  witness  Couch  identifies  this  particu- 
lar day,  April  10, 1907,  as  the  day  and  time 
when  the  sale  was  made;  it  being  the  very 
day  alleged  In  the  Indictment 

We  think,  as  stated  in  the  original  opin- 
ion, that  the  nature  of  the  charge,-  the  par- 
ticularity of  the  day,  and  ail  the  circumstan- 
ces were  such  as  inevitably  and  necessarily 
to  have  advised  and  informed  appellant  of 
the  importance  of  Scott's  testimony,  or  at 
least  to  have  called  on  him  to  have  made 
diligent  inquiry  in  respect  to  the  informa- 
tion be  had  touching  the  case.  We  think, 
further,  as  stated  in  the  original  opinion, 
that,  if  it  could  be  said  that  in  fact  there 
was  a  surprise  sprung  on  him  In  the  trial, 
he  should  have  made  application  for  a  post- 
ponement of  the.  ease  In  order  to  obtain  the 
testimony  of  the  missing  witness.  .  This  he 
did  not  do. 

The  motion  for  rehearing  Is  overruled. 


DUPREE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  26, 
1909.   On  Rehearing  June  23,  1909.) 

1.  Criminal  Law  (g  304*)— Judicial  Notice 
— Former  Conviction. 

The  trial  court  will  take  judicial  notice  of  a 
conviction  there,  which,  if  final,  would  be  avail- 
able as  a  former  conviction,  and  of  the  fact  that 
an  appeal  therefrom  is  pending. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  700-717;  Dec.  Dig.  g  304.*] 

2.  Criminal  Law  (g  187*)— Former  Convic- 
tion—Appeal. 

A  conviction  is  not  available  as  a  former 
conviction  while  an  appeal  therefrom  is  pending. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g  381 ;  Dec  Dig.  g  187.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 
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RAMSEY,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  bad  In  the  county 
court  of  Brown  county  on  October  13,  1908, 
convicting  appellant  of  unlawfully  selling  In- 
toxicating liquors  in  said  county  and  assess- 
ing his  punishment  at  a  fine  of  $50  and  30 
days'  confinement  In  the  county  Jail. 

In  this  case  a  statement  of  the  facts  was 
filed,  which  was  duly  approved  by  the  court, 
and  In  the  case  there  is  properly  raised  the 
issue  and  question  as  to  the  validity  of  ap- 
pellant's plea  of  former  conviction.  This 
plea  In  substance  contained  averments  that 
appellant  had  heretofore  been  convicted  of 
the  same  offense,  and  is  well  drawn,  and  Is, 
we  think,  sufficient,  if  sustained  by  the  evi- 
dence, in  that  it  in  terms  avers  a  conviction 
had  In  the  county  court  of  Brown  county  on 
the  28th  day  of  July,  1007,  convicting  appel- 
lant of  the  sale  of  Intoxicating  liquors  on  a 
sale  to  the  witness  Couch  on  a  general 
charge,  and  is  followed  by  the  allegation  that 
the  "offense  for  which  he  is  now  being  prose- 
cuted is,  under  the  law,  one  and  the  same 
transaction  and  offense  as  that  for  which 
he  has ■}  heretofore  been  convicted,  and  that 
said  Judgment  has  not  been  set  aside  or  re- 
versed, but  remains  in  full  force  and  effect, 
and  that  he,  affiant,  Is  one  and  the  same  per- 
son who  was  thus  tried  and  convicted,  and 
against  whom  the  Judgment  aforesaid  was 
rendered  in  Bald  court,  and,  further,  that  the 
evidence  of  the  witness  Couch  upon  which 
the  judgment  aforesaid  was  predicated  was 
to  the/  "substance  and  effect  that  he  bought 
various  and  sundry  drinks  of  whisky  and  in- 
toxicants from  appellant  on  or  about  the  day 
alleged  In  this  case,  all  of  which  was  before 
the  Jury  In  the  cause  in  which  he  was  con- 
victed." On  the  trial  appellant  offered  in 
evidence  in  support  of  his  plea  of  former  con- 
viction the  indictment  in  said  cause  No.  2,989 
in  which  he  had  theretofore  been  convicted, 
which  charges  the  sale  of  intoxicating  liquor 
by  appellant  to  J.  C.  Couch  on  or  about  the 
10th  day  of  April,  1907,  the  Judgment  of  con- 
viction had  thereon  in  the  county  court  of 
Brown  county,  Tex.,  on  the  28th  day  of  July 
1907,  and  the  charge  of  the  court  submitting 
this  issue  to  the  jury,  wherein  the  court  gives 
this  charge:  "Now,  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant,  In  Brown  county,  Tex.,  on  or 
about  the  10th  day  of  April  1907,  and  since 
the  ICth  day  of  November,  1906,  next  before 
the  filing  of  the  indictment  herein,  did  un- 
lawfully sell  one  drink  of  whisky,  the  same 
then  and  there  being  intoxicating  liquor,  to 
J.  C.  Couch,  as  charged,  and  that  the  sale  of 
intoxicating  liquor  had  theretofore  been  and 
was  then  and  there  prohibited  in  said  Brown 
county  under  and  by  the  laws  of  this  state, 
then  you  will  find  defendant  guilty  and  as- 


to  whether  it  was  final,  had  been  set  aside, 
or  appealed  from.  As  a  matter  of  fact  it  had 
been  appealed  from,  the  appeal  was  then 
pending  and  is  to-day  before  this  court. 

Appellant  relies  to  sustain  his  plea  upon 
the  decisions  of  this  court  In  the  case  of  Pip- 
er v.  State,  63  Tex.  Cr.  B.  650,  110  &  W. 
899,  and  Alexander  v.  State,  63  Tex.  Cr.  R 
553,  110  S.  W.  918.  As  applied  to  the  facts 
of  those  cases,  there  is  and  can  be  no  doubt 
about  the  correctness  of  the  decisions  there- 
in rendered.  It  is  our  judgment  that  plea  of 
former  conviction  in  this  case  should  not 
have  been  submitted  at  all,  and  furnishes  ab- 
solutely no  protection  to  appellant  The 
court  below,  as  all  the  courts  of  record,  was 
authorized,  and  Indeed  required,  to  take  no- 
tice of  his  own  proceedings  and  records.  The 
court  and  Judge  presiding  knew,  and  was 
charged  by  law  with  knowing,  that  the  con- 
viction in  the  original  case,  the  basis  of  the 
plea,  had  been  appealed  from,  and  on  such 
appeal  the  judgment  and  Its  effect  suspend- 
ed. -It  was  held  in  the  case  of  Malnes  v. 
State,  37  Tex.  Cr.  R  617,  40  S.  W.  490,  that 
on  a  plea  of  former  conviction,  where  It  ap- 
peared that  defendant's  motion  for  a  new 
trial  in  the  case  in  which  the  conviction  was 
had  was  still  pending,  it  was  his  duty  to  ask 
for  a  postponement  of  his  trial ;  and  it  was 
his  right  to  have  a  final  disposition  of  the 
first  case  before  being  forced  to  trial  In  the 
second,  in  order  that  he  might  avail  of  such 
disposition  on  his  plea  of  former  conviction. 
■  In  discussing  the  case  Judge  Henderson  says : 
"In  our  opinion,  It  was  the  duty  of  appel- 
lant, when  he  was  placed  on  trial,  In  view  of 
the  fact  that  a  motion  for  a  new  trial  was 
pending  in  said  former  case,  to  have  asked 
that  the  case  then  called  for  trial  be  post- 
poned until  the  former  case  should  be  final- 
ly disposed  of.  It  was  his  right  to  have  a 
final  disposition  made  of  said  other  case  be- 
fore he  was  forced  to  trial  In  the  last-men- 
tioned case,  in  order  that  he  might  set  up 
such  final  disposition.  -This  was  not  done. 
The  record  shows  that  there  was  really  no 
final  judgment  against  the  appellant  when  he 
set  up  his  special  plea,  and  it  further  Shows 
that,  while  a  new  trial  was  then  pending,  be- 
fore the  record  was  made  up  and  the  bill  of 
exceptions  approved  by  the  court  in  this  case, 
a  new  trial  was  granted."  To  the  same  ef- 
fect, see  Brown  v.  State,  43  Tex.  Cr.  R-  272, 
64  S.  W.  1056 ;  Washington  v.  State,  36  Tex. 
Cr.  R.  156,  32  8.  W.  694 ;  Powell  v.  State.  42 
Tex.  Cr.  R.  11,  57  S.  W.  94. 

This  question  came  before  this  court  in 
the  early  case  of  Thompson  v.  State,  9  Tex. 
App.  649,  In  which  Judge  White  says:  "The 
position  of  counsel,  that  the  defendant  had 
once  before  been  placed  in  jeopardy  and 
could  not  be  again  tried,  though  supported  by 
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an  able  and  ingenious  argument,  In  which 
numerous  authorities  are  cited.  Is  wholly  Tin- 
tenable.  The  circumstances  are  briefly  these : 
The  defendant  had  previously  been  tried  and 
convicted.  On  his  own  appeal  the  conviction 
was  set  aside,  the  Judgment  reversed,  and 
the  case  remanded  for  a  new  trial.  4  Tex. 
App.  44.  The  effect  of  this  action  of  the 
Court  of  Appeals  upon  the  defendant's  case 
was  to  place  his  case  In  precisely  the  same 
condition  as  If  the  district  court  had  grant- 
ed a  new  trial  and  there  had  been  no  appeal. 
Code  Cr.  Proc.  1879,  art.  878.  In  such  a  case 
the  doctrine  of  former  jeopardy  has  no  ap- 
plication whatever,  for  the  simple  reason 
that  there  had  been  no  final  adjudication  of 
the  case.  Vestal  v.  State,  8  Tex.  App.  648, 
and  authorities  there  cited;  Slmco  v.  State, 
9  Tex.  App.  888.  The  action  of  this  court 
on  the  former  appeal  is  known  to  us,  and 
it  is  shown  by  the  record  that  it  was  known 
to  the  court  below  on  the  present  trial.  The 
plea  of  former  Jeopardy  was  properly  strick- 
en out  on  the  motion  and  demurrer  of  the 
county  attorney."  It  will  be  noted  by  the 
language  of  this  case  that  an  appeal  had  been 
had  and  a  reversal  obtained  In  this  court 
In  many  cases  cited  in  the  books  (Dnbose  v. 
State,  18  Tex.  App.  418,  and  Parchman  v. 
State,  2  Tex.  App.  239,  27  Am.  Rep.  435)  it 
appeared  that  a  motion  for  a  new  trial  had 
been  granted,  and  for  these  reasons  the  plea 
of  former  conviction  was  held  unavailable. 
It  would,  indeed,  be  a  singular  doctrine  to 
bold  that  because  In  one  case,  in  prosecu- 
tions covering  many  months,  a  conviction 
for  violating  the  local  option  law  had  been 
had,  while  contesting  this  conviction  and  re- 
sorting to  all  the  means  known  to  law  to  es- 
cape its  result,  the  appellant  would  be  able 
to  use  such  conviction,  while  still  denying  Its 
force  and  while  suspending  its  effect,  as  a 
shield  against  prosecution  for  other  sales. 
If  this  could  be  done,  it  might  easily  happen 
that,  while  contesting  the  first  18  cases,  an 
acquittal  might  be  obtained  in  the  remaining 
12  cases  on  the  gr*ound  of  former  conviction, 
and  finally  on  appeal  a  reversal  obtained  in 
the  first  case,  and  ultimately  a  judgment  of 
acquittal  therein  secured.  It  would  thus  hap- 
pen that  appellant  would  secure  the  benefit  of 
a  former  conviction  in  the  12  cases,  whereas  It 
might  result  that  In  the  case  used  as  a  shield 
he  would  go  free,  and  we  would  have  the 
strange  anomally  of  12  acquittals  by  reason 
of  a  former  conviction,  when  finally  it  should 
be  determined  that  the  appellant  was  not 
guilty  at  all,  and  he  would  escape  punish- 
ment In  all  18  cases,  in  some  or  all  of  which 
he  might  be  guilty,  on  the  ground  of  a  con- 
viction In  the  trial  court,  contested  by  him, 
in  which  It  had  been  finally  determined  that 
In  fact  he  was  not  guilty  of  any  offense. 

Our  ruling  is  directly  in  keeping  with  the 
rule  laid  down  in  our  Supreme  Court.  It 
was  held  In  the  case  of  Texas  Trunk  Ry.  v. 
Jackson,  86  Tex.  608,  22  S.  W.  1030  that  an 
appeal  or  writ  of  error,  whether  prosecuted 


under  cost  or  supersedeas  bond,  during  pen- 
dency, deprives  Judgment  of  finality  of  char- 
acter necessary  to  entitle  It  to  admission  as 
res  judicata.  It  was  also  held  In  the  case  of 
Maxwell  v.  First  Nat  Bank  (Tex.  Civ.  App.) 
24  S.  W.  848,  that  res  adjudicata  cannot  be 
pleaded  while  Judgment  relied  upon  is  pend- 
ing appeal  In  another  suit  It  was  later  held 
in  the  case  of  Buckner  v.  Lancaster  (Tex. 
Civ.  App.)  40  S.  W.  631,  that  a  judgment  from 
which  an  appeal  is  pending  is  not  admissible 
in  evidence  as  conclusive  of  the  Issue  it  in- 
volves. It  Is  urged,  however,  that  to  adopt 
this  practice  would  Involve  the  application 
of  a  rule  that  would  delay  proceedings  in 
courts  and  cause  much  confusion.  That  this 
might  result  Is  undoubtedly  true;  but  at 
least  It  would  follow  the  rule  everywhere 
adopted  in  this  state,  and  would,  while  per- 
haps occasioning  delay,  result  In  the  due  ad- 
ministration of  justice,  and  would  not  In- 
volve the  absurd  and  ridiculous  result  which 
the  construction  contended  for  by  appellant 
would  necessarily  cause  to  apply. 
Finding  no  error,  the  judgment  Is  affirmed. 

BROOKS,  X,  absent 

On  Rehearing. 

RAMSEY,  J.  In  this  case  counsel  for  ap- 
pellant have  filed  a  very  able,  thoughtful, 
and  well-considered  motion  for  rehearing,  in 
which  the  correctness  of  the  opinion  of  the 
court  is  questioned  and  Its  conclusion  at- 
tacked with  great  vigor.  It  is  with  entire 
candor  admitted  in  the  motion  that  the  con- 
clusion of  the  court  in  holding  that  an  ap- 
peal from  a  Judgment,  during  the  pendency 
of  such  appeal,  deprives  same  of  the  finality 
of  character  necessary  before  It  can  be  plead- 
ed in  bar  of  another  prosecution.  This,  it  is 
conceded,  is  the  rule  of  our  Supreme  Court, 
and  1b  also  the  rule  adhered  to  in  very  many 
of  the  other  states  of  the  Union.  It  is  recog- 
nized that  this  is  the  first  time  the  doctrine 
has  been  applied  in  this  court,  though  the 
correctness  of  the  doctrine  laid  down  by  us 
is  substantially  conceded.  The  conclusion 
of  the  opinion,  with  which  Issue  is  taken,  is 
that  part  of  same  which  holds,  in  substance, 
that  a  trial  court  would  and  should  take  ju- 
dicial notice  that  an  appeal  was  pending  in 
this  tribunal,  in  the  absence  of  any  direct 
evidence  to  this  effect 

In  the  original  opinion  we  made  the  fol- 
lowing statement:  "The  court  below,  as  all 
the  courts  of  record,  was  authorized,  and 
indeed  required,  to  take  notice  of  his  own 
proceedings  and  records.  The  court  and 
judge  presiding  knew,  and  was  charged  by 
law  with  knowing,  that  the  conviction  in  the 
original  case,  the  basis  of  the  plea,  bad  been 
appealed  from,  and  on  such  appeal  the  judg- 
ment and  its  effect  suspended."  This  state- 
ment was  made  on  the  assumption  that  the 
case  from  which  the  former  conviction  re- 
sulted was,  indeed,  the  same  case  on  which 
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appellant  was  In  the  Instant  caae  being  pros- 
ecuted. If  the  Judgment  Introduced  was  In 
another  case,  and  in  respect  to  a  separate 
transaction,  it  could  not  avail  appellant  as 
oasis  of  a  plea  of  former  conviction.  By 
the  words  "in  another  case"  we  mean,  of 
course,  another  separate  and  severable  trans- 
action. So  that  It  seems  to  us  that  appel- 
lant's argument  defeats  itself.  If,  as  a  neces- 
sary result  of  his  position,  it  is  asserted  that 
in  the  instant  case  the  conviction  could  not 
be  bad  for  the  reason  that  a  former  convic- 
tion in  respect  to  the  same  matter  bad  once 
been  had  against  appellant,  then  where  the 
parties  were  the  same,  the  transaction  the 
same,  and  before  the  same  court,  by  all  the 
rules  of  law  the  court  must  take  cognizance 
of  its  own  Judgments  in  respect  to  such  mat- 
ter. If  it  be  conceded  it  is  a  different  case 
and  different  transaction,  then  it  is  not  avail- 
able as  a  basis  of  a  plea  of  former  conviction 
at  all.  We  do  not  attach  any  importance  to 
the  fact  that  the  former  conviction  was  bad 
in  a  merely  different  numbered  case.  The 
true  test  is,  as  we  understand:  Were  the 
parties  the  same?  Was  the  transaction  the 
same?  To  illustrate:  If  one  should  be  in- 
dicted for  murder,  and  on  trial  convicted  of 
manslaughter,  a  new  trial  granted,  and  for 
any  reason  a  new  indictment  found,  the  case 
docketed  under  a  new  number,  could  it  be 
doubted  that,  where  pending  in  the  same 
court,  the  Judge  must  take  cognizance  of  the 
proceedings  and  Judgments  in  the  different 
numbered  case  against  the  same  defendant? 
The  statement  in  the  original  opinion  was 
perhaps  rather  broader  than  should  have 
been  made,  and  not  stated  with  that  exacti- 
tude and  accuracy  which  is  always  desirable 
in  opinions  of  courts  of  last  resort;  but  we 
assumed  that  It  would  be  understood  and 
read  with  reference  to  and  in  the  light  of  the 
facts  shown  by  the  record. 

There  are  many  authorities  holding  that 
the  courts  are  not  required  to  take  Judicial 
cognizance  and  notice  of  their  own  Judgments 
in  cases  pending  therein  between  other  par- 
ties. This  rule  Is  well  established  and  sup- 
ported by  the  cases  cited  by  appellant,  and 
of  this  rule  the  case  of  Slaughter  v.  Cooper 
(Tex.  Civ.  App.)  107  S.  W.  898,  Is  an  excellent 
illustration.  In  that  case  the  Judgment  in 
the  suit  of  Cooper  v.  Hefner  was  admitted 
in  evidence,  and  it  appeared  on  the  face  of 
Judgment  that  notice  of  appeal  was  given; 
out  it  was  not  shown  that  the  appeal  was 
ever  perfected,  so  as  to  give  it  that  finality 
necessary  to  make  it  admissible  in  evidence. 
And  It  was  further  objected  to  because  the 
appellant  was  not  a  party  to  the  case  and  bis 
rights  were  not  concluded  by  reason  thereof 
in  this  case.   It  was  there  held,  following 


the  case  of  Rust  v.  Burke,  57  Tex.  343.  that 
the  fact  that  an  appeal  was  ever  perfected 
cannot  be  presumed,  and  that  tbe  judgment 
must  be  held  to  be  a  subsisting  and  valid 
judgment  until  the  contrary  was  shown. 
There,  as  will  be  noted,  the  Judgment  was  be- 
tween different  parties,  and  one  to  which  ap- 
pellant was  in  no  sense  a  party,  and  by 
which,  in  the  nature  of  things,  he  could  not 
be  bound. 

We  think,  further,  in  any  event  that  ap- 
pellant is  without  complaint,  for  the  reason 
that  the  court  did  in  an  admirable  charge 
submit  tbe  Issue  of  former  conviction  to  the 
Jury.  This  matter  was  submitted  to  them  In 
this  language:  "In  this  case  the  defendant 
has  pleaded  specially  that  he  has  hereto- 
fore been  tried  and  convicted  of  the  same  of- 
fense for  which  be  is  now  being  tried,  and 
evidence  has  been  Introduced  before  yon  with 
regard  to  said  plea.  You  are  charged  that 
In  order  to  sustain  said  plea  you  must  be 
satisfied  from  the  evidence  that  the  offense 
for  which  the  defendant  was  formerly  con- 
victed was  the  identical  case  for  which  he 
is  now  on  trial  before  you ;  that  la,  that  the 
evidence  in  the  former  case  and  that  intro- 
duced in  this  case  establishes  one  and  the 
same  state  of  facts  and  circumstances.  Or  if 
you  find  from  the  evidence  and  the  former 
charge  of  the  court  the  Jury  in  former  case 
could  have  convicted  defendant  of  the  charge 
for  which  he  is  now  being  tried,  if  you  are 
so  satisfied  and  so  believe  from  the  evidence, 
then  the  form  of  your  verdict  will  be,  'We, 
the  jury,  find  that  tbe  matters  alleged  in 
the  defendant's  plea  of  former  conviction  are 
true,'  and  you  need  not  Inquire  any  further 
Into  nor  render  or  return  any  further  verdict 
in  the  case.  But  should  you  not  be  so  satis- 
fled  from  the  evidence,  and  upon  further  in- 
quiry, under  the  other  instructions  herein 
given  you.  you  should  find  the  defendant 
guilty  as  charged  in  tbe  ludictment,  then  and 
In  that  event  the  form  of  your  verdict  will 
be,  'We,  the  jury,  find  that  the  matters  alleg- 
ed in  the  defendant's  plea  of  former  convic- 
tion are  untrue,  and  we  further  find  that  the 
defendant  is  guilty  as  charged  in  the  indict- 
ment, and  assess  his  punishment  at  Ann  and 
Imprisonment  as  directed  under  the  other  in- 
structions herein  given  you.'"  It  was,  of 
course,  under  the  well-settled  rules,  incum- 
bent on  appellant  to  show  a  conviction  for  the 
same  offense  as  that  wherein  he  is  here 
charged. 

We  have  carefully  considered  the  matter, 
and  are  clearly  of  opinion  that  appellant  Is 
without  just  cause  of  complaint,  and  that  the 
judgment  is  correct. 

Tbe  motion  for  rehearing  is  in  all  things 
overruled. 
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DUPREE  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.   May  26, 
1900.    Rehearing  Denied  June  23,  1900.) 

Criminal  Law  (§  1099*)  —  Appeal  —  State- 
ment or  Facts. 

The  statement  of  facts,  not  signed  by  the 

attorneys  for  either  party  nor  approved  by  the 

trial  court,  cannot  be  considered. 
[Ed.  Note. — For  other  cases,  see  Criminal 

Law.  Cent  Dig.  (|  2866-2880;    Dec.  Dig.  t 

1099.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 

Milt  Dupree  appeals  from  a  conviction. 
Affirmed. 

Harrison  &  Wayman,  for  appellant.  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  had  In  the  county  court  of  Brown 
county,  had  on  October  0,  1908,  convicting 
him  of  the  unlawful  sale  of  intoxicating  liq- 
uors in  said  county. 

When  the  case  was  called  for  trial,  ap- 
pellant Interposed  a  plea  of  former  convic- 
tion for  the  same  offense  for  which  he  was 
charged  in  this  case,  and  the  action  of  the 
court  in  respect  to  this  plea  is  the  principal 
question  in  the  case.  By  this  plea  it  was 
averred  that  on,  heretofore,  to  wit,  the  28th 
day  of  July,  1908,  he  was  legally  convicted 
upon  the  accusation  as  herein  charged  in 
a  court  of  competent  jurisdiction  In,  to  wit, 
the  county  court  of  Brown  county,  Tex.,  up- 
on an  indictment  charging  him  with  the  sale 
of  intoxicating  liquors  in  said  county  on 
said  10th  day  of  April  in  the  year  1907,  and 
that  on  the  day  above  named  he  was  in 
said  court  legally  tried  upon  the  merits  of 
said  prosecution,  and  thereafter  legally  con- 
victed by  a  verdict  and  Judgment  of  the 
court,  which  is  set  out  at  length.  It  is  also 
alleged  that  said  judgment  had  not  been 
set  aside  nor  reversed,  but  remains  in  full 
force  and  effect.  It  Is  further  recited  that 
the  evidence  of  the  witness  Couch,  upon 
which  the  Judgment  as  aforesaid  was  pred- 
icated, was  to  the  substance  and  effect  that 
be  bought  various  and  sundry  drinks  of 
whisky  and  intoxicants  from  appellant  on 
or  about  the  date  and  day  alleged  In  this 
case,  all  of  which  was  before  the  jury  in 
said  cause.  The  charge  of  the  court  given 
in  the  case  upon  which  the  conviction  was 
had  was  made  a  part  of  his  plea,  in  which 
the  general  Issue  was  admitted  as  to  a  sale 
by  appellant  on  or  about  the  10th  day  of 
April.  1907,  and  since  the  16th  day  of  No- 
vember, 1906,  to  the  witness  J.  C.  Couch. 
The  plea  concludes  with  the  statement  that 
"the  offense  for  which  he  is  now  being  pros- 
ecuted Is,  under  the  law,  one  and  the  same 
transaction  and  offense  as  that  for  which  he 
has  heretofore  been  convicted." 

On  the  trial  appellant  introduced  no  evi- 
dence as  to  the  Judgment  of  conviction,  the 


Indictment,  or  the  charge  of  the  court  in  re- 
spect to  the  matter  upon  which  he  had  there- 
tofore been  convicted.  We  notice,  also,  by 
inspection  of  this  record,  that  the  statement 
of  facts  is  not  signed  by  either  the  attorneys 
for  the  state  or  appellant,  nor  Is  same  ap- 
proved by  the  court  Under  this  state  of 
the  case,  of  course,  none  of  these  matters 
could  properly  be  considered,  and  it  becomes 
unnecessary  to  inquire  into  or  discuss  the 
question  of  the  alleged  former  conviction; 
nor  can  we,  in  the  absence  of  the  statement 
of  facts,  review  the  special  charges  asked. 
In  no  event,  however,  could  the  former  con- 
viction afford  appellant  any  protection.  See 
Dupree  v.  State  (No.  3,976,  this  day  decided) 
120  S.  W.  871. 

The  only  other  question  raised  in  the  case 
by  a  bill  of  exceptions  is  to  the  action  of 
the  court  In  refusing  to  admit  proof  that  J. 
C.  Couch  was  interested,  financially  or  other- 
wise, or  assisted,  In  managing  or  running  a 
club  in  Brownwood  In  1907.  This  question 
was  discussed  by  us  In  the  case  of  Dupree 
v.  State  (No.  8,963)  120  S.  W.  870,  and  It  is 
unnecessary  to  burden  the  opinion  in  this 
case  with  further  discussion  of  it 

Finding  no  error  in  the  proceedings  of  the 
court  below,  it  is  ordered  that  the  judgment 
of  conviction  be,  and  the  same  is  hereby,  in 
all  things  affirmed. 

BROOKS,  J.,  absent 


DUPREE  v.  STATE. 
(Cotirt  of  Criminal  Appeals  of  Texas.  May  26, 
1909.   Rehearing  Denied  Jane  23,  1909.) 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfield,  Judge. 

Milt  Dupree  appeals  from  a  conviction.  Af- 
firmed. 

Harrison  &  Wayman,  for  appellant  F.  J. 
McCord,  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  is  a  conviction  for  vio- 
lating the  local  option  law ;  the  punishment 
being  assessed  at  a  fine  of  $50  and  60  days'  con- 
finement in  the  county  jail. 

The  only  question  of  importance  involved  in 
this  case  is  discussed  in  the  case  of  Milt  Du- 
pree v.  State  (No.  3,976,  this  day  decided)  120 
S.  W.  871.  There  being  no  other  matter  assign- 
ed that  requires  nttention,  and  believing  that 
the  appeal  is  without  merit,  the  judgment  of 
conviction  is  affirmed. 


BROOKS,  J.,  absent 


NEELEY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Ju«  19, 
1909.) 

1.  Homicide  (i  292*)— Assault  to  Murder- 
Evidence— instructions. 

Where,  on  a  trial  for  assault  to  murder, 
the  evidence  of  the  state  showed  an  intentional 
shooting,  and  the  evidence  of  accused  showed 
that  the  gun  went  off  during  a  scuffle  with  a 
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rosecutor,  or  if  the  jury  had  a  reasonable 
oubt  as  to  the  Intent  to  kill,  they  should  ac- 
quit, was  sufficiently  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  S  292.*] 

2.  Homicide  (§  257*)— Assault  to  Mubdeb— 

Evidence— Sufficiency. 

Evidence  held  to  justify  a  conviction  of  as- 
sault to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  267.*] 

Davidson,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Leon  County; 
S.  W.  Dean,  Judge. 

Allie  Neeley  was  convicted  of  assault  to 
murder,  and  he  appeals.  Affirmed. 

F.  X  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  Appellant  was  convicted  of 
assault  to  murder ;  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

The  evidence  shows  that  the  alleged  as- 
saulted party,  Lusk,  Wllmus  Neeley,  and 
appellant  were  squirrel  hunting;  the  two 
Neeleys  being  brothers,  and  appellant  their 
cousin.  They  had  shot  three  squirrels,  one 
of  which  lodged  In  a  tree,  wh'lch  they  failed 
to  get,  and  it  was  left  In  the  tree.  Appel- 
lant and  Lusk  exhausted  their  ammunition. 
Returning  from  their  hunt  in  the  direction 
of  home,  Lusk  testified,  they  were  quarrel- 
ing about  who  killed  this  squirrel  they  fail- 
ed to  secure,  and  became  a  little  warm  in 
their  colloquy,  and  that  appellant  went  to 
his  brother,  Wllmus  Neeley,  and  undertook 
to  take  the  gun  from  him.  There  was  a 
scuffle  between  the  two  Neeleys  over  the 
gun.  Lusk  is  not  clear  In  his  testimony 
whether  the  gun  was  fired  intentionally  or 
accidentally;  but  some  of  his  evidence  in- 
dicates that  appellant  had  secured  the  gun 
from  his  cousin  when  it  was  fired,  and  the 
state,  therefore,  contends  this  is  sufficient 
evidence  to  show  an  intentional  shooting. 
The  testimony  of  Wllmus  Neeley  was  that 
defendant  asked  for  the  gun  to  go  over  to 
a  duck  pond  near  by  for  the  purpose  of 
shooting  ducks.  This  request  was  based  on, 
it  seems,  two  reasons:  The  first  was  that 
appellant's  gun  was  a  rifle;  and,  second, 
that  his  ammunition  was  exhausted.  Wllmus 
Neeley's  gun  was  a  shotgun,  and  he  had 
cartridges  left  He  declined  to  let  his  broth- 
er have  it,  and  they  had  a  scuffle  over  It 
His  brother  had  the  gun  by  the  barrel,  and 
while  they  were  scuffling  over  the  gun  it  was 
accidentally  discharged.  The  great  weight 
of  the  testimony  Indicated  that  the  gun  was 
accidentally  discharged.  Appellant  also  tes- 
tifies to  that  effect.   There  are  quite  a  num- 


the  range  of  the  shot  being  upward.  Some 
of  the  shot  were  picked  out  Just  under  the 
surface  of  the  skin. 

One  of  the  questions  suggested  for  revi- 
sion Is  the  sixth  clause  of  the  court's  charge, 
which  is  as  follows:  "You  are  further  In- 
structed, gentlemen,  that  if  the  alleged  In- 
jured party,  Raymond  Lusk,  was  shot  ac- 
cidentally or  In  a  scuffle  over  the  gun  be- 
tween Allie  Neeley  and  Wllmus  Neeley, 
and  without  any  Intent  on  the  part  of  the 
said  Allie  Neeley  to  murder  the  alleged  In- 
jured party,  Raymond  Lusk,  or  if  you  have 
a  reasonable  doubt  as  to  the  Intent  to  kill, 
you  should  acquit  the  defendant"  We  do 
not  believe  that  this  charge  is  subject  to 
serious  criticism.  We  think  the  statement 
"If  the  alleged  Injured  party,  Raymond  Lusk, 
was  shot  accidentally  or  in  a  scuffle  over 
the  gun  between  Allie  Neeley  and  Wllmus 
Neeley,  and  without  any  Intent  on  the  part 
of  the  said  Allie  Neeley  to  murder  the  al- 
leged Injured  party,"  is  but  a  different  way 
of  putting  the  same  question,  and  amounts 
to  a  statement  to  the  same  effect;  that  is 
that  there  was  no  Intent  to  kill,  and  that  the 
killing  was  in  fact  accidental.  If  the  killing 
was  accidental,  or  If  appellant  shot  deceased 
in  a  scuffle  without  intent  to  kill,  he  would 
not  be  guilty.  The  instruction  In  fact  is 
somewhat  broader  and  more  favorable  to  ap- 
pellant than  if  the  issue  of  accidental  killing 
had  been  submitted  In  general  terms.  It 
authorized  an  acquittal  If  in  any  way  the 
jury  should  find, it  an  accident,  or  if.  as  ap- 
plied to  the  facts  of  a  scuffle  between  the 
parties,  the  shooting  was  without  intent 
to  kill,  they  would  find  him  not  guilty.  It 
will  be  noticed,  also,  that  these  issues  are 
submitted  in  the  disjunctive,  and  in  either 
event  appellant  would  be  entitled  to  an  ac- 
quittal; that  is  the  jury  were  instructed  to 
acquit  if  the  gun  was  fired  accidentally,  and 
were  also  Instructed  to  acquit  If  it  was  dis- 
charged in  a  scuffle,  but  without  Intent  to 
kill. 

The  only  other  question  of  any  conse- 
quence raised  In  the  record  is  the  sufficiency 
of  the  evidence.  There  was  strong  evidence 
from  which  the  jury  might  have  found  an 
accidental  killing;  bnt  the  facts  are  not 
wholly  inconsistent  with  culpable  homicide, 
and  we  think  the  evidence  is  sufficient  to 
sustain  the  conviction. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  conviction  Is  affirmed. 

DAVIDSON,  P.  J.  (dissenting).  I  cannot 
concur  with  my  Brethren  in  holding  that 
the  charge  given  by  the-  court  to  the  Jury 
with  reference  to  accidental  shooting  is  ben- 
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eflclal  to  appellant  On  the  contrary,  I  be- 
lieve It  was  injuriously  harmful.  It  reads 
as  follows:  "You  are  further  instructed, 
gentlemen,  that  if  the  alleged  injured  party, 
Raymond  Lusk,  was  shot  accidentally  or  in 
a  scuffle  over  the  gun  between  Allle  Neeley 
and  Wilmus  Neeley,  and  without  any  intent 
on  the  part  of  the  said  Allle  Neeley  to  mur- 
der the  alleged  injured  party,  Raymond 
Lusk,  or  If  you  have  a  reasonable  doubt  as 
to  the  intent  to  kill,  you  should  acquit  the 
defendant."  As  an  inspection  of  the  facts 
set  out  in  the  opinion  will  show,  there  were 
two  theories  presented  by  the  evidence — one 
an  intentional  shooting,  the  evidence  to  sup- 
port which  contention  is  rather  weak.  The 
second  contention  is  that  the  gun  went  off 
pending  a  struggle  between  appellant  and 
his  brother  Wilmus,  and  that  the  shot  from 
the  gun  took  effect  In  the  shoulder  of  Lusk. 
If  the  discharge  of  the  gun  was  accidental, 
appellant  did  not  shoot  at  Lusk  with  or 
without  any  intent  to  kill;  in  fact,  did  not 
shoot  at  him  at  all. 

There  are  also  two  theories  made  by  the 
evidence  In  regard  to  the  purpose  on  the 
part  of  appellant  in  seeking  to  obtain  the 
gun.  The  state's  theory  is  that  be  was 
seeking  the  gun  for  the  purpose  of  shooting 
Lusk,  and  the  other  was  that  he*  was  trying 
to  get  the  gun  for  the  purpose  of  going  to 
the  lake  to  shoot  ducks.  If  appellant  was 
seeking  the  gun  for  the  purpose  of  shooting 
Lusk,  and  It  went  off  while  he  and  his  broth- 
er were  in  a  scuffle,  appellant  would  not  be 
guilty  of  assault  with  intent  to  murder 
Lusk,  or  of  purposely  shooting  at  him,  be- 
cause he  did  not  have  control  of  the  gun, 
and  did  not  shoot  The  evidence  shows  that 
he  had  it  by  the  barrel,  and  his  brother 
Wilmus  had  It  by  the  stock  or  breech.  If 
he  was  seeking  to  get  the  gun  for  the  pur- 
pose of  going  hunting,  then  there  was  no 
purpose  connected  with  his  seeking  to  get 
the  gun  to  shoot  Lusk.  From  either  stand- 
point the  discharge  was  accidental.  Had  the 
court  stopped  his  charge  at  the  point  where 
he  informed  the  jury  in  regard  to  accidental 
shooting,  it  would  have  been  sufficient ;  but 
the  court  went  further,  and  put  the  matter 
in  the  alternative,  as  follows:  "Or  In  a  scuf- 
fle over  the  gun  between  Allle  Neeley  and 
Wilmus  Neeley,  and  without  any  Intent  on 
the  part  of  the  said  Allle  Neeley  to  murder 
the  alleged  Injured  party,  Raymond  Lusk." 
This  burdens  appellant's  case  with  a  legal 
proposition  that  the  writer  understands  to 
be  contrary  to  the  law,  and  not  only  so,  but 
which  may  have  Induced  the  jury  to  convict 
him,  despite  the  evidence  in  regard  to  an  ac- 
cidental shooting.  If  the  gun  was  acciden- 
tally discharged,  from  any  view  of  the  case 
appellant  would  not  be  guilty  of  making  an 
assault;  for  under  that  phase  of  the  evi- 
dence he  was  not  directing  the  gun,  nor 
did  he  have  control  of  It   He  was  seeking 


to  get  control  of  It,  either  for  the  purpose 
of  going  hunting  or  for  the  purpose  of  shoot- 
ing Lusk.  If  the  gun  was  discharged  acci- 
dentally, it  would  make  no  difference  what 
the  ulterior  purpose  of  appellant  was  in  try- 
ing to  obtain  it  It  was  an  unexecuted  pur- 
pose. Under  that  phase  of  the  facts  he  was 
unable  to  carry  out  or  execute  the  purpose. 

Under  this  phase  of  the  charge  the  jury 
could  have  believed  readily  that  the  dis- 
charge of  the  gun  was  accidental;  but  under 
another  phase  of  the  testimony  they  could 
have  believed  equally  as  readily  that  his 
purpose  was  to  secure  the  gun  to  ultimately 
shoot  Lusk.  In  this  condition  of  the  testi- 
mony the  court  practically  instructs  them 
that  even  If  he  Intended  to  shoot  Lusk,  al- 
though it  was  an  accident,  they  would  con- 
vict I  think  it  would  take  no  reasoning  to 
show  the  fallacy  of  this  proposition.  A  par- 
ty under  our  law  may  and  can  have  the  ul- 
terior purpose  to  kill;  -but  if  he  is  not  in  posi- 
tion to  do  so,  and  does  not  make  an  attempt 
to  do  so  by  means  sufficient  to  carry  out  his 
purpose,  he  would  not  be  guilty  of  homicide, 
and  it  would  necessarily  follow  that,  if  he 
could  not  commit  the  homicide  by  the  means 
used,  he  would  not  be  guilty  of  assault  to 
murder.  This  is  made  so  by  the  statute. 
Under  the  charge  given,  appellant  could  be 
sent  to  the  penitentiary  because  he  may 
have  had  the  ulterior  purpose  of  shooting 
Lusk,  when  he  did  not  in  fact  shoot  Lusk, 
or  shoot  at  him,  but  the  gun  was  accidental- 
ly discharged  in  the  hands  of  his  brother 
Wilmus,  while  appellant  was  seeking  to  ob- 
tain possession  of  It 

I  respectfully  dissent  from  the  conclusion 
of  my  Brethren,  and  think  the  error  of  suffi- 
cient Importance  to  make  these  few  observa- 
tions. 


KELLET  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June 

19,  1909.) 

Labceny  (§  40*^) — Information — Vabiance. 

An  information  for  theft  charged  that  the 
property  was  taken  under  the  possession  of  a 
certain  person,  while  the  proof  showed  that  the 
property  was  owned  by  a  company,  but  that 
such  person  had  the  control,  care,  and  manage- 
ment of  the  company's  property.  Held,  that 
there  was  no  variance. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  H  102-126;  Dec.  Dig.  §  40.*] 

Appeal  from  Dallas  County  Court,  at  Law ; 
W.  M.  Holland,  Judge. 

Dave  Kelley  was  convicted  of  theft,  and 
he  appeals.  Affirmed 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
theft  and  his  punishment  assessed  at  90  days' 
Imprisonment  In  the  county  jaiL 
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said  stolen  property,  If  stolen  at  all,  was 
owned  by  the  Lincoln  Paint  &  Color  Com- 
pany. The  evidence  shows  that  said  Pratt 
had  the  control,  care,  and  management  of  the 
property  of  the  company.  The  evidence  sup- 
ports the  verdict,  and  the  proof  and  allega- 
tion entirely  correspond.  These  are  the  only 
questions  raised  In  the  record. 
The  Judgment  1b  affirmed. 


KNUDSON  v.  STATE. 
(Court  of  Criminal  Appals  of  TelaB-  June  19> 

Malicious  Mischief  (§  1*)— What  Consti- 
tutes. 

The  farm  of  accused  was  surrounded  in 
such  a  way  that  he  necessarily  bad  to  use  the 
way  he  did  out  of  the  premises  of  the  prosecut- 
ing witness.  Prosecuting  witness  nailed  the 
gate  up,  and  accused  fixed  the  wire  so  that  he 
could  go  in  and  out.  Held,  that  a  conviction 
of  malicious  mischief  was  unwarranted,  as  no 
criminal  intent  to  injure  the  fence  appeared. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Mischief,  Cent  Dig.  §§  1-5;  Dec  Dig.  {  1.*] 

Appeal  from  Childress  County  Court;  W. 
G.  Gross,  Judge. 

Bob  Knudson  was  convicted  of  malicious 
mischief,  and  he  appeals.  Reversed  and  re- 
manded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
malicious  mischief,  a'nd  his  punishment  as- 
sessed at  a  fine  of  $10. 

The  facts  in  this  case  show  that  appel- 
lant's farm  was  surrounded  in  such  a  way 
that  he  had  been  using,  and  necessarily  had 
to  use,  the  way  he  went  out  of  the  premises 
of  the  prosecuting  witness ;  It  being  the  only 
way  of  egress  from  his  farm.  Prosecuting 
witness  nailed  the  gate  up,  and  appellant 
merely  fixed  the  wire  so  he  could  go  In  and 
out  of  said  place.  We  think  this  evidence 
shows  a  total  lack  of  criminal  Intent  on  the 
part  of  appellant  to  Injure  the  fence. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded. 


BROOKS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  19, 

1.  Criminal  Law  (J  552*)— Cibcumstantial 

Evidence— Sufficiency. 

Circumstantial  evidence,  which  does  not 
exclude  every  reasonable  hypothesis  except  the 
guilt  of  accused,  does  not  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  1257-1262;  Dec.  Dig.  § 
552.*] 


l«t  l^lg.  X  Oil.  J 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

Jesse  Brooks  was  convicted  of  theft  from 
the  person,  and  he  appeals.  Reversed  and 
remanded. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person;  his  punishment 
being  assessed  at  two  years'  confinement  in 
the  penitentiary. 

The  record  discloses  that  the  alleged  own- 
er, Paul  Rodgers,  had  been  picking  cotton 
In  Coleman  county;  that  his  residence  was 
in  Scurry  county,  five  miles  west  of  Snyder; 
that  en  route  home  from  Coleman  county  he 
stopped  at  Abilene,  in  Taylor  county,  and 
spent  the  day.  He  was  walking  around  the 
town  during  the  day,  in  company  with  Roy 
Garner  most  of  the  time,  and  part  of  the 
time  with  appellant  and  another  boy  named 
Stout  Stout  died  before  the  trial.  Garner 
and  the  prosecuting  witness  testified  In  the 
case.  Appellant  and  Stout  had  a  bottle  of 
whisky.  The  prosecuting  witness,  Rodgers, 
and  Garner,  had  a  bottle  of  alcohol.  All  of 
the  boys  were  more  or  less  under  the  Influ- 
ence of  intoxicants.  Some  time  about  11 
o'clock  p.  m.  Rodgers  and  Garner  secured 
room  No.  10  at  the  Red  Front  Restaurant  for 
the  purpose  of  spending  the  night  After 
renting  the  room  Rodgers  went  to  bed.  Gar- 
ner went  to  another  part  of  town  to  get  his 
grip.  While  at  the  place  where  his  grip  was 
he  met  the  other  two  boys,  appellant  and 
Stout,  who  made  inquiry  of  him  as  to  where 
he  and  Rodgers  were  going  to  spend  the 
night  and  received  the  information.  They 
went  away  before  Garner,  and  when  Garner 
reached  the  room  occupied  by  himself  and 
Rodgers  he  found  appellant  and  Stout  in  the 
room — appellant  in  bed  with  Rodgers,  who 
was  asleep,  and  Stout  looking  in  the  grip  of 
Rodgers.  This  grip  contained  the  alcohol. 
Nothing  was  taken  from  the  grip.  Garner 
requested  appellant  to  get  out  of  bed;  that 
he  wanted  to  retire.  Appellant  arose,  went 
away,  and  Stout  accompanied  him.  Rodgers 
testified  that  the  night  being  a  little  cool 
and  the  cover  light  he  did  not  pull  off  his 
breeches;  that  he  had  two  purses  containing 
money,  one  of  which  was  in  his  pants  pocket; 
that  he  did  not  know  when  he  lost  his  money, 
but  It  was  in  the  purse  the  last  time  he  no- 
ticed it  which  was  some  time  before  he  went 
to  his  room;  that  he  was  to  arise  early  in 
the  morning  to  take  the  west-bound  train 
en  route  home;  that  when  he  awoke,  about 
3  o'clock  In  the  morning,  he  discovered  that 


•For  other  cues  see  same  topic  and  section  NUMBER 


In  Dec.  *  Am.  Diss.  1997  to  date,  ft  Reporter  Index. 


Tex.) 


MIDDLETON  v.  STATE. 


879 


his  pocketbook  was  not  In  his  pocket,  and 
found  it  on  the  bed  lying  between  himself 
and  his  companion,  Garner,  with  the  money 
gone.  Garner  states  that  he  did  not  get  the 
money,  but  that  when  he  went  to  bed  the 
pocketbook  was  not  In  the  bed,  where  It  was 
found  by  Rodgers  when  Rodgers  arose  the 
next  morning.  There  was  do  evidence  In- 
troduced further  connecting  appellant  with 
the  theft  of  the  money,  unless  it  be  the  fact 
that  Rodgers,  the  alleged  owner,  did  not  see 
appellant  the  next  day.  There  was  no  evi- 
dence introduced  showing  that  appellant  had 
any  of  the  missing  money.  This  is  the  sub- 
stance of  the  case  on  the  evidence,  and  from 
this  appellant  contends  the  evidence  Is  not 
sufficient  to  Justify  the  verdict 

We  are  of  opinion  that  bis  contention  is 
correct  It  Is  possible  that  he  got  the  money; 
but  it  is  equally  as  possible,  or  even  probable, 
he  did  not  Possibilities  are  not  sufficient  to 
support  verdicts  sending  men  to  the  peniten- 
tiary. All  reasonable  hypotheses  must  be 
excluded,  except  guilt  All  of  the  boys  knew 
that  Rodgers  had  the  money,  as  he  had  ex- 
hibited it  several  times  during  the  day.  It 
is  a  suspicious  circumstance  against  appel- 
lant that  he  and  Stout  went  to  Rodgers' 
room  at  the  Red  Front  Restaurant,  and  that 
appellant  lay  down  on  the  bed  with  him; 
but  If  Garner's  testimony  is  true,  the  pocket- 
book  was  not  in  the  bed  out  of  Rodgers' 
pocket  when  appellant  left  the  room.  This 
evidence  is  not  sufficient  to  authorize  a  con- 
viction, in  view  of  the  law  of  circumstantial 
evidence.  It  does  not  exclude  every  reason- 
able hypothesis  except  the  guilt  of  the  ac- 
cused. We  are  unwilling  to  affirm  a  Judg- 
ment with  the  record  In  this  condition, 
where  the  facts  are  no  stronger  than  here 
presented. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 


PAYNE  v.  STATE. 

(Court  of  Criminal  Apneals  of  Texas.  June  19, 

1909.) 


Criminal  Law  (f  1087*)— Appeal— Recobd 

— Nones  op  Appeal. 

A  notice  of  appeal  is  a  Jurisdictional  fact 
to  be  shown  by  the  record,  without  which  cog- 
nizance of  the  cause  cannot  be  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2776 ;  Dec.  Dig.  g  1087.*] 

Appeal  from  Morris  County  Court;  C.  M. 
Henderson,  Judge. 

W.  T.  Payne  was  convicted  of  violating  the 
stock  law  of  Morris  county,  and  he  appeals. 
Appeal  dismissed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.   Appellant  was  convicted  of 
violating  the  stock  law  of  Morris  county. 
There  Is  no  notice  of  appeal  In  the  record. 


This  is  a  Jurisdictional  fact  to  be  shown  by 
the  record,  without  which  we  cannot  take 
cognizance  of  the  case. 

It  is  therefore  ordered  that  the  appeal  be, 
and  the  same  is  hereby,  dismissed. 


MIDDLETON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  19, 

1909.) 

Criminal  Law  (§  1090*)— Appeal— Questions 

Reviewable. 

Where,  on  appeal,  there  Is  no  statement  of 
facts  nor  bills  of  exceptions  in  the  record,  no 
question  is  presented  tor  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  2803-2827;  Dec.  Dig.  $ 
1090.*] 

Appeal  from  Kent  County  Court;  J.  B. 
Jay,  Judge. 

Ben  Middleton,  Sr.,  was  convicted  of  vio- 
lating the  local  option  law,  and  appeals. 
Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fin-*  of  $25  and  20  days' 
Imprisonment  in  the  county  Jail. 

There  is  neither  statement  of  facts  nor 
bills  of  exception  In  this  record  The  indict- 
ment Is  in  proper  form,  and  no  question  ap- 
pears requiring  a  review. 

The  judgment  is  affirmed. 


MIDDLETON  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  19, 

Cbiminal  Law  (S  1090*)— Appeal— Questions 
Reviewable. 

Where,  on  appeal  in  a  criminal  case,  nei- 
ther statement  of  facts  nor  bills  of  exceptions 
appear  in  the  record,  no  question  is  presented 
for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
1090'*]Cent  D'e'       2803-282  «•    D*5-  DiS-  * 

Appeal  from  Kent  County  Court;  J.  B. 
Jay,  Judge. 

Ben  Middleton  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Affirmed. 

'  F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

RAMSEY,  J.  This  is  an  appeal  from  a 
conviction  for  violating  the  local  option  law ; 
the  punishment  being  assessed  at  a  fine  of 
$25  and  20  days'  confinement  In  the  county 
Jail. 

There  is  neither  statement  of  facts  nor  bills 
of  exceptions  contained  in  the  record.  Under 
well-settled  rules  of  this  court  there  Is,  there- 
fore, no  question  which  we  can  review. 

It  is  ordered  that  the  Judgment  of  convic- 
tion be,  as  it  is  hereby,  In  all  things  affirmed. 
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CUTION— SUFFICIENCY  OF  EVIDENCE. 

Evidence  held  not  sufficient  to  support  a 
conviction  of  playing  craps  at  a  place  not  a  pri- 
vate residence  occupied  by  a  family. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  §{  291-208;  Dec.  Dig.  {  9a*] 

2.  Criminal  Law  (|  1170*)— Appeal— Harm- 
less Ebbob— Exclusion  or  Evidence. 
In  a  prosecution  for  playing  craps,  where 
the  state's  witness  did  not  see  a  game  played, 
but  merely  heard  Bounds  through  a  door,  and 
was  afterwards  admitted  to  the  room,  the  exclu- 
sion of  testimony  of  witnesses,  who  were  pres- 
ent when  the  state's  witness  entered,  that  they 
did  not  engage  in  any  game  at  the  time,  as 
tending  to  show  that  accused  did  hot  play,  was 
not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3145;  Dec.  Dig.  |  1170.*] 
S.  Criminal  Law  (f  1002*)  —  Appeal  — 
Gbounds  or  Review— Sufficiency  or  Ob- 
jection. 

Stating  grounds  of  objection  to  evidence 
does  not  verity  such  grounds  as  statements  of 
facts,  and  where  an  objection  Is  not  based  upon 
a  fact  verified  by  bill  of  exceptions  it  will  not 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2845 ;  Dec.  Dig.  |  1092.*] 

Appeal  from  Johnson  County  Court;  J.  B. 
Haynes,  Judge. 

M.  L.  Loo  per  was  convicted  of  playing 
craps  at  a  place  not  a  private  residence  oc- 
cupied by  a  family,  and  he  appeals.  Revers- 
ed and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  playing  craps  at  a  place  not  a  private 
residence  occupied  by  a  family;  his  punish- 
ment being  assessed  at  a  fine  of  $50. 

The  state  relied  upon  the  testimony  of  a 
man  named  Steakley,  constable  of  precinct 
No.  1.  He  said  that  about  the  25th  of  Feb- 
ruary, 1909,  he  saw  appellant  at  Newberry's 
frosty  joint  about  8  o'clock  at  night;  that 
he  came  up  Henderson  street,  and  saw  a  light 
back  In  the  middle  room,  through  the  crack 
of  the  door,  In  Newberry's  frosty  Joint ;  that 
he  went  up  to  the  west  door  of  the  building, 
which  was  a  side  door,  and  heard  them  shoot- 
ing craps,  and  heard  money;  that  he  went 
away,  and  was  gone  about  15  to  25  minutes, 
and  returned,  bringing  Mr.  Burdett  with 
him;  that  when  he  returned  he  went  to  the 
west  or  side  door  of  the  joint,  and  stood 
there  a  moment  or  two,  and  heard  the  rolling 
of  dice,  but  he  could  not  see  anything  In  the 
house,  nor  any  of  the  parties.  He  testified 
that  he  heard  them  calling  the  "point" ;  that 
six  was  the  point  "Then  I  heard  them 
call  six,  and  I  heard  them  say  eight  was 
the  point."  He  testified  he  understood  the 
game  of  craps,  and  knows  how  to  play  It, 
and  described  how  it  is  played;  that,  aft- 


nlng  around  over  the  floor,  and  some  one 
said,  "Who  Is  that?"  Witness  replied,  "John 
Steakley,"  and  was  asked  what  he  wanted, 
and  said  he  wanted  in.  The  boys  replied, 
"Walt  a  moment,  and  I  will  let  you  in,"  and 
they  opened  the  door  and  the  officer  went  in. 
On  entering  the  door  he  found  defendant, 
Looper,  Lucas,  Griffin,  Hoover,  Talley,  and 
Tlnsley,  who  were  in  the  middle  room,  de- 
fendant being  near  the  door  leading  into  the 
frosty  joint;  that  he  found  a  little  table 
with  A.  Johnson  on  the  west  side  and  Sam 
Lucas  on  the  south  end;  that  appellant  was 
four  or  five  or  six  feet  from  the  table,  and 
inside  of  the  frosty  joint  room;  that  some 
of  the  parties  ran  into  the  frosty  joint  and 
behind  the  counter,  some  ran  to  the  front 
door,  and  some  staid  In  the  middle  room; 
that  he  saw  some  money  there  In  a  shot  sack ; 
that  A.  Johnson  had  this — had  a  right  smart 
of  silver  In  a  shot  sack,  but  he  did  not  know 
how  mnch.  He  makes  It  clear  that  he  did 
not  see  any  one  on  the  inside  before  his  en- 
trance, but  he  states  It  was  bis  opinion  they 
were  rolling  dice;  that  he  did  not  see  any 
dice,  nor  did  he  see  anybody  in  any  game 
with  dice;  he  just  states  his  opinion;  that 
he  saw  no  bet,  and  only  recognized  two  voi- 
ces, to  wit,  that  of  A.  Johnson  and  Sam  Lucas, 
found  no  dice  In  the  room,  and  paid  no  par- 
ticular attention  to  the  table;  that  it  was 
just  an  ordinary  table;  he  never  spoke  to 
any  one  before  hitting  the  door  with  a  breast 
yoke,  never  asked  to  be  permitted  to  enter, 
nor  did  he  try  to  enter  before  hitting  the 
door;  that  he  hit  the  door  pretty  rapidly 
until  Sam  Lucas  spoke  to  him;  that  he  did 
not  hit  the  door  after  the  Inquiry  as  to  who 
be  was ;  that  he  did  not  knock  the  panel  out 
— Just  split  It  at  the  top;  that  Lucas  opened 
the  door  and  witness  walked  in ;  that  he  did 
not  know  where  appellant  was  before  he 
went  in;  that  he  was  In  the  south  room  when 
witness  went  in ;  that  this  was  the  first  time 
he  had  seen  appellant ;  did  not  see  him  with 
any  dice,  did  not  see  him  in  any  crap  game, 
and  did  not  see  him  make  any  bet;  did 
not  know  whether  he  was  in  the  middle  room 
at  the  time  he  beard  what  he  testified  about 
or  not  This  Is  the  state's  case.  Appellant 
testified  in  his  own  behalf  that  he  lived  about 
four  miles  east  of  Cleburne  and  was  a  farm- 
er. He  testified  positively  that  he  did  not 
play  any  game  of  dice,  or  any  other  game, 
that  night  at  the  place  mentioned  by  the  con- 
stable, and  that  there  was  no  game  played 
there  while  he  was  at  the  place.  He  states 
that  he  had  been  in  the  place  about  10  min- 
utes when  Steakley,  the  officer,  came  in,  and 
was  in  the  front  room  drinking  a  bottle  of 
frosty  when  the  officer  entered.   This  Is  the 
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substance  of  the  facts.  This  Is  not  suffi- 
cient. Hanks  v.  State  (Tex.)  Ill  S.  W.  402, 
17  L.  R.  A.  (N.  S.)  1210. 

There  are  quite  a  number  of  bills  of  excep- 
tions incorporated  in  the  record.  As  present- 
ed, we  are  of  opinion  that  they  are  not  of 
sufficient  moment  to  require  a  reversal.  In 
fac^,  we  are  of  opinion  there  is  no  particular 
merit  in  them,  unless  it  be  the  two  bills  re- 
served to  the  refusal  of  the  court  to  permit 
the  witnesses  Talley  and  Griffin  to  testify  to 
the  fact  that  they  were  present  at  the  time 
the  officer  speaks  of  finding  the  people  in  the 
room  and  that  the  witnesses  did  not  engage 
in  any  game.  The  state  objected  to  the  in- 
troduction of  this  evidence  on  the  ground  that 
the  parties  were  charged  with  violating  the 
law  on  the  same  occasion.  This  was  simply 
a  ground  of  objection  on  the  part  of  the 
state,  and  does  not  verify  the  fact,  if  it  is  a 
fact,  that  the  parties  were  charged  with  vio- 
lating the  law  at  the  same  time  and  place. 
Grounds  of  objection  do  not  verify  such 
grounds  as  statements  of  facts.  Whenever 
the  objection  is  based  upon  a  fact  not  veri- 
fied by  the  bill,  It  will  not  be  considered.  In 
order  to  sustain  a  ground  of  objection  on  a 
statement  of  facts,  the  bill  must  verify  the 
fact  This  testimony  was  offered  by  appel- 
lant as  a  circumstance  tending  to  show  that 
he  did  not  play.  It  is  rather  inferential. 
These  witnesses  may  not  have  played  In  the 
game,  though  they  were  present,  and  yet,  if 
there  was  a  game,  appellant  may  have  en- 
gaged in  it  We  hardly  feel  called  upon  in 
this  condition  of  the  record  to  reverse  simply 
upon  the  matters  set  out  in  the  two  mention- 
ed bills. 

As  the  evidence  presents  the  case,  we  are 
of  opinion  that  it  is  not  sufficient  to  sustain 
the  verdict  of  the  jury.  The  evidence  is  no 
stronger  in  this  case  than  It  was  in  Hanks 
v.  State  (Tex.)  Ill  8.  W.  402,  17  L  R.  A.  (N. 
S.)  1210.  In  that  case  the  Judgment  was  re- 
versed for  the  want  of  sufficient  evidence  to 
sustain  the  conviction.  In  fact,  the  evidence 
in  Hanks'  Case,  supra,  is  stronger  and  more 
conclusive  than  it  is  in  this  case. 

Because  we  are  of  opinion  the  evidence  is 
not  sufficient  to  sustain  the  conviction,  the 
judgment  to  reversed,  and  the  cause  re- 
manded. 


SMITH  v.  STATU. 
(Court  of  Criminal  Ap^>eaU  of  Texas.  June  19, 

1.  Intoxicating  Liquors  (I  239*)  — Viola- 
tion or  Local  Option  Law— Evidence— 
Instructions. 

Where  tbe  issue  was  whether  accused  sold 
whisky  in  violation  of  tbe  local  option  law,  as 
testified  to  by  tbe  prosecutor,  or  cider,  as  claim- 
ed by  accused  and  his  witness,  and  the  court 
charged  that,  if  the  jury  had  a  reasonable  doubt 
as  to  whether  whisky  or  some  other  liquor  was 
sold,  they  would  acquit  accused,  the  refusal  to 
.charge  that  if  the  article  sold  prosecutor  was 


cider,  or  any  kind  of  liquor  other  than  whisky, 
or  if  they  had  a  reasonable  doubt  thereof,  the 
jury  should  acquit,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  336;  Dec.  Dig.  i  239.*] 

2.  Criminal  Law  (8  304*)— Judicial  Notice 
—Intoxicants. 

The  court  judicially  knows  that  whisky  is 
an  intoxicant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  716;  Dec.  Dig.  i  304.*] 

3.  Intoxicating  Liquors  (f  239*)— Viola- 
tion of  Local  Option  Law— Evidence— 
Instbuctons. 

Where,  on  a  trial  for  selling  whisky  in  vio- 
lation of  the  local  option  law,  accused  testified 
that  he  sold  cider,  while  prosecutor  testified  that 
whisky  was  sold,  a  charge  that  it  accused  sold 
whisky  the  jury  should  convict  him,  but  if  it 
was  not  whisky,  but  some  other  substance,  they 
should  acquit  was  sufficient  without  defining 
an  intoxicant 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  336;  Dec.  Dig.  I  239.*] 

4.  Intoxicating  Liquors  (5  239*)— Viola- 
tion or  Local  Option  Law— Instructions. 

Where,  on  a  trial  for  violating  the  local 
option  law,  tbe  question  is  whether  or  not  the 
liquor  Bold  is  an  intoxicant  the  court  must  in 
its  instructions  define  an  intoxicant ;  but  where 
whisky  is  sold,  it  is  not  necessary  to  define  an 
intoxicant 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f  336;  Dec.  Dig.  i  239.*] 

Appeal  from  Trinity  County  Court;  C.  J. 
Hlnson,  Judge. 

Holland  Smith  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.  Af- 
firmed. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  violating  the  local  option  law. 
The  state's  case  Is  that  appellant,  on  a  cer- 
tain night  mentioned  by  the  state's  witness, 
sold  the  witness  some  whisky.  His  testi- 
mony is  positive  and  unequivocal  that  it 
was  whisky;  that  he  took  it  home  with  him 
and  drank  it  Appellant's  testimony,  which 
is  corroborated  by  another  witness,  is,  In 
substance,  that  the  liquid  sold  the  witness 
was  not  whisky,  but  was  cider  which  he  had 
drawn  from  a  keg  in  a  restaurant 'owned  by 
a  Mexican;  that  he  drew  and  took  it  to  a 
certain  point  intending  to  play  a  practical 
joke  on  George  Washburn,  and  while  wait- 
ing for  Washburn  the  purchasing  witness, 
whose  name  was  King,  came  along  and 
bought  it  These  two  witnesses,  appellant 
and  his  corroborating  witness,  did  not  fully 
agree  In  detailing  their  testimony. 

The  court  after  instructing  the  jury  that 
if  they  found  appellant  Bold  whisky,  etc., 
further  charged:  "If  you  do  not  so  believe, 
or  If  you  have  a  reasonable  doubt  as  to 
whether  the  bottle  in  question  contained 
whisky,  or  some  other  liquor  other  than 
whisky,  you  will  acquit  the  defendant,  and 
say  by  your  verdict  not  guilty."  He  also 
gave  presumption  of  Innocence,  reasonable 
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or  any  kind  of  liquid  other  than  whisky,  or 
tf  they  had  a  reasonable  doubt  thereof,  they 
should  acquit  We  are  of  opinion  the  court 
had  sufficiently  given  this  phase  of  the  law, 
and  It  was  not  necessary  to  repeat  it 

A  charge  was  also  asked  to  the  effect  that 
any  liquor  Intended  for  use  as  a  beverage, 
or  capable  of  being  so  used,  which  contains 
alcohol,  either  obtained  by  fermentation  or 
by  the  additional  process  of  distillation,  in 
such  proportions  that  it  will  produce  intoxi- 
cation when  taken  in  such  quantities  as  may 
practically  be  drunk,  is  an  Intoxicant  Then, 
bearing  in  mind  this  instruction,  the  Jury 
were  Instructed  that  If  they  should  believe 
from  the  evidence  that  the  appellant  did,  as 
alleged  In  the  information  In  this  case,  etc., 
but  further  believed  that  said  whisky  was 
not  an  intoxicant  as  above  defined,  or  if 
they  had  a  reasonable  doubt  thereof,  they 
should  find  him  not  guilty.  Under  the  facts 
of  this  case,  viewed  in  the  light  of  the 
charge  given,  we  do  not  believe  it  was  error 
on  the  part  of  the  court  In  refusing  this 
charge.  The  jury  were  instructed  that  if  ap- 
pellant sold  to  John  King  a  bottle  of  whisky 
they  should  convict  him.  Under  the  facts 
of  this  case  we  believe  this  was  sufficient, 
especially  when  taken  in  the  light  of  the  re- 
maining portion  of  the  charge,  that  If  it  was 
not  whisky,  and  was  some  other  substance, 
they  should  acquit 

The  court  Judicially  knows,  as  the  Jury 
knew,  whisky  is  an  Intoxicant  In  some 
cases  it  is  necessary  to  Instruct  the  jury  as 
to  what  is  an  intoxicant;  but  this  is  not  so 
where  the  article  sold  Is  whisky.  It  is  only 
when  it  is  a  question  as  to  whether  or  not 
the  liquid  sold  is  an  Intoxicant  Where 
whisky  is  sold  It  Is  not  necessary  to  give  a 
definition  of  an  intoxicant. 

Finding  no  reversible  error  In  this  record, 
the  judgment  is  affirmed. 


WILLIAMS  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  19, 

1.  Intoxicating  Liquors  (S  236*)— Illegal 
Sale— Peosecution— Sufficiency  of  Evi- 
dence. 

Evidence  held  to  support  a  conviction  for 
violation  of  the  local  option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  fg  300-322;  Dec.  Dig.  j 
236.*] 

2.  Intoxicating  Liquobs  (8  227*)— Illegal 
Sale—  Prosecution— Admissibility  of  Ev- 
idence. 

In  a  prosecution  for  illegal  selling  of  liq- 
uors in  a  certain  pool  hall,  testimony  that  wit- 
ness had  overheard  a  conversation  between  ac- 
cused and  another,  a  short  time  before  the  al- 
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l&a.  mote. — JB  or  other  cases,  see  intoxicating 
Liquors,  Cent.  Dig.  §  287;  Dec  Dig.  §  227.*] 

3.  Criminal  Law  (§  1169*)— Appeal— Review 
—Harmless  Erbor. 

The  admission  of  a  conclusion  of  the  wit- 
ness, from  the  conversation  heard,  which  con- 
versation the  witness  gave,  that  accused  was 
proprietor  of  the  pool  hall,  while  error,  was  not 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  3137 ;  Dec.  Dig.  |  1169.*} 

4.  Criminal  Law  (|  1169*)— Appeal— Re- 
view—Harmless  Error— Admission  of  Ev- 
idence. 

In  a  prosecution  for  illegally  selling  intox- 
icating liquor,  where  the  evidence  was  circum- 
stantial, and  prosecuting  witness  could  not  pos- 
itively identify  accused  as  the  person  who  sold 
him  the  liquor,  the  admission  of  testimony  of  a 
witness  that  accused  had  stated  in  his  presence 
that  he  (accused)  had  made  $8,000  or  $10,000 
selling  whisky  in  the  town,  and  had  had  as 
much  as  $400  or  $500  worth  of  whisky  shipped 
to  him  there  at  one  time,  which  tended  to  show 
that  accused  was  the  person  selling  the  liquor, 
if  error,  was  not  of  sufficient  importance  to  re- 
quire a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3137 ;  Dec.  Dig.  f  1169.*] 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

R.  P.  Williams  was  convicted  of  violating 
the  local  option  law,  and  be  appeals.  At 
firmed. 

F.  J.  McCord,  Asst  Atty.  Geo,  for  tb# 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  selling  whisky  In  violation  of  the  locai 
option  law;  his  punishment  being  assessed 
at  a  fine  of  $100  and  sixty  days'  confinement 
In  the  county  jail. 

The  evidence  discloses  that  about  the  5tt» 
of  January  of  this  year  and  about  8  or  0 
o'clock  in  the  morning,  the  state's  witness 
Lueck  went  into  a  pool  room  across  from 
Alexander's  store  and  asked  a  man  who  was 
playing  pool  in  the  hall  for  a  bottle  of 
whisky.  He  walked  behind  the  cigar  counter 
with  his  cue  in  his  hand,  and  got  a  bottle 
of  whisky  from  a  gunny  sack  under  the 
counter,  and  handed  it  to  the  witness,  for 
which  the  witness  handed  him  a  dollar.  It 
was  a  pint  bottle.  The  man  who  gave  him 
the  whisky  had  lost  one  finger,  and  the  wit- 
ness noticed  this  at  the  time  he  handed  him 
the  whisky.  He  also  had  a  black  mustache. 
This  was  the  only  time  the  witness  ever  saw 
the  man  from  whom  he  received  the  whisky, 
and  did  not  and  could  not  recognize  defend- 
ant as  the  man,  or  in  any  way  positively 
identify  him.  He  would  not  even  swear  that 
be  looked  like  the  man  from  whom  he  receiv- 
ed the  whisky.  Faulkner,  deputy  sheriff,  tes- 
tified that  he  thought  appellant  ran  a  pood 
hall  across  from  Alexander's  store;  that  the  * 
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only  reason  he  thought  bo  was  that  he  over- 
heard a  conversation  on  Christmas  day  be- 
tween Williams  and  Joe  McCreary,  who 
works  for  the  electric  light  company,  In 
which  Williams  told  McCreary  that  he  would 
pay  for  the  lights  in  the  pool  hall  from  the 
tune  he  took  charge,  but  witness  did  not 
know  whether  Williams  ever  took  charge  of 
the  hall  or  paid  for  the  lights ;  that  Williams 
has  a  finger  off,  a  forefinger.  He  also  testi- 
fied that  Bill  Haynes  has  a  forefinger  off,  but 
had  no  mustache.  Todd,  brother-in-law  of 
appellant,  testified  that  he  thought  appellant 
ran  a  pool  hall ;  that  he  has  seen  him  collect 
for  the  games ;  that  appellant  has  lost  a  fore- 
finger ;  and  that  he  knew  Haynes,  who  stays 
around  the  pool  room  pretty  much  all  the 
time,  and  he  also  has  a  finger  off  his  same 
hand,  and  'a  forefinger.  Edwards  testified 
for  the  state  that  he  knew  the  appellant  and 
had  a  conversation  with  him  in  McGregor's 
office  on  the  11th  of  January,  in  which  appel- 
lant stated  that  he  had  made  $8,000  or  $10,- 
000  in  selling  whisky  in  Haskell ;  had  ordered 
as  much  as  $400  or  $500  worth  of  whisky  at 
one  time,  four  or  five  months  previous  to  the 
conversation;  that  he  had  spent  76  days  in 
the  county  jail,  and  paid  $600  or  $700  in 
fines ;  that  after  his  release  from  Jail  he  had 
signed  an  agreement  with  the  county  judge 
not  to  sell  any  more  whisky,  and  since  that 
agreement  he  had  not  sold  a  drop  of  whisky. 
Another  witness  testified  that  appellant  had 
an  iron  gray  mustache;  that  it  was  not 
black.  The  state's  witness  Lueck  testified 
that  the  man  from  whom  he  purchased 
whisky  had  a  black  mustache.  This  is  prac- 
tically the  evidence  in  the  case. 

It  Is  contended  that  the  evidence  is  insuf- 
ficient to  support  the  conviction.  While  It  Is 
weak,  yet  we  believe  it  is  sufficient,  under  the 
law  of  circumstantial  evidence,  to  show  that 
appellant  was  the  party  from  whom  Lueck 
bought  the  whisky.  Haynes  had  lost  one 
finger  from  his  left  hand,  as  had  appellant. 
Appellant  had  a  mustache.  Haynes  did  not. 
And  the  issue  seems  to  have  been  practically 
narrowed  down  as  between  Haynes  and  ap- 
pellant as  being  the  party  doing  the  selling. 

There  are  two  bills  of  exceptions  in  the 
record;  one  reserved  to  the  testimony  of 
Faulkner,  who  stated  that  he  thought  appel- 
lant was  the  proprietor  of  the  pool  hall 
across  from  Alexander's  store,  because  he 
overheard  a  conversation  between  appellant 
and  Joe  McCreary,  on  Christmas  day,  In 
which  he  (appellant)  told  McCreary  he  would 
pay  for  the  lights  in  the  pooj  hall  from  the 
day  he  took  charge.  We  are  of  opinion  this 
testimony  was  admissible,  except  as  to  the 
reason  or  conclusion.  The  facts  are  given 
which  form  the  basis  of  the  conclusion.  The 
conversation  was  clearly  admissible  as  a  cir- 
cumstance tending  to  show  appellant  was  the 
owner  of  the  pool  hall  where  whisky  was 
purchased.   While  the  conclusion  of  the  wit- 


ness was  not  admissible,  still  It  was  not  of 
sufficient  importance,  in  our  judgment,  to  re- 
quire a  reversal. 

Another  bill  of  exceptions  was  reserved  to 
the  testimony  of  the  witness  Edwards,  who 
testified  that  appellant  had  stated  In  his  pres- 
ence that  he  had  made  $8,000  or  $10,000  sell- 
ing whisky  in  Haskell,  and  had  had  as  much 
as  $400  or  $500  worth  of  whisky  shipped  to 
him  there  at  one  time.  The  objection  to  this 
was  that  it  was  immaterial,  irrelevant,  and 
offered  for  the  purpose  of  prejudicing  the 
minds  of  the  jury  against  appellant,  and  that 
it  did  not  establish  the  offense  for  which  de- 
fendant was  being  tried,  and  was  offered  for 
the  purpose  of  showing  that  defendant  had 
been  engaged  in  the  sale  of  Intoxicating  liq- 
uors, and  was  therefore  calculated  to  preju- 
dice his  case  before  the  jury.  Under  the 
later  decisions  of  this  court  this  testimony 
was  admissible.  This  was  a  case  of  circum- 
stantial evidence,  and  this  testimony  had  a 
tendency  to  aid  the  state  in  showing  that  ap- 
pellant was  the  party  to  whom  the  witness 
Lueck  referred  while  testifying.  Had  Lueck 
positively  identified  appellant  as  the  man 
who  sold  bun  the  whisky,  this  testimony 
would  have  been  inadmissible ;  but  under  the 
circumstances  we  are  of  opinion  that  there 
was  no  error,  at  least  not  of  sufficient  im- 
portance to  require  a  reversal  of  the  judg- 
ment. 

As  the  record  presents  the  case,  the  judg- 
ment ought  to  be  affirmed ;  and  it  is  so  order- 
ed. 


Ex  parte  ABRAMS. 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  11, 
1908.    Rehearing  Denied  June  9,  1909.) 

1.  Statutes  (g  107*)— Title— Plubality  of 
Subjects. 

An  act  is  not  invalid,  as  containing  more 
than  one  subject,  in  violation  of  Const,  art. 
3,  i  35,  if  the  objects  are  germane  or  relate 
directly  or  Indirectly  to  the  main  subject,  and 
have  a  mutual  connection  with  it,  and  are  of 
the  same  general  nature. 

[Ed.  Note.— For  other  cases,  Bee  Statutes, 
Cent.  Dig.  SI  121-134;  Dec.  Dig.  g  107.*] 

2.  Statutes  (J  120*)— Title— Plurality  or 
Subjects. 

The  act  of  the  Thirtieth  Legislature  (Laws 
1907,  p.  823,  c.  104)  granting  a  special  char- 
ter to  the  city  of  Texarkana  was  not  unconsti- 
tutional, as  containing  a  plurality  of  subjects 
not  expressed  in  its  title,  because  it  created  a 
corporation  court  in  such  city  with  jurisdic- 
tion to  try  offenses  against  state  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  gg  125,  126,  168-172;  Dec.  Dig.  i 
120.*] 

3.  Cottots  (S  42*)  —  ESTABLISHMENT  —  JURIS- 
DICTION—JUDICIAL  POWEB. 

Under  Const,  art  6,  g  1,  declaring  that  the 
judicial  power  of  the  state  shall  be  vested  in 
certain  named  courts  and  in  such  others  as 
may  be  provided  by  law,  as  amended  in  1891, 
authorizing  the  Legislature  to  establish  such 
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other  courts  ai  it  may  deem  necessary,  the 
Legislature  bad  plenary  power  to  establish  a 
corporation  court  in  a  city,  with  jurisdiction  to 
try  offenses  against  state  or  municipal  law,  or 
both. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  168  i  Dec  Dig.  g  42.'] 

4.  Statutes  (J  120*)— Titus— Plurality  of 

Subjects. 

Acts  30th  Leg.  (8p.  Laws  1907)  p.  823,  c. 
104,  granting  a  special  charter  to  the  city  of 
Texarkana,  is  not  invalid,  in  so  far  as  it  limits 
(be  number  of  saloons  or  retail  liquor  dealers' 
business  to  two  in  any  half  block  in  the  city, 
because  such  provision  is  not  expressed  in  the 
title  of  the  act. 

[Ed.  Note— For  other  cases,  see  Statutes, 
Cent.  Dig.  15  126,  169,  171 ;  Dec.  Dig.  8  120.*] 

5.  Intoxicating  Liquors  (f  15*)—  Sale  — 
Regulation. 

The  Texarkana  city  charter  (Sp.  Laws 
1907,  p.  823,  c.  104),  in  so  far  as  it  limits 
the  number  of  saloons  to  be  conducted  in  each 
half  block,  is  not  in  violation  of  Const  art 
16,  $  20,  providing  that  the  Legislature  shall 
enact  a  law  whereby  the  qualified  voters  of 
any  county,  town,  or  city  may  by  a  majority 
vote  determine  whether  the  sale  of  intoxica- 
ting liquors  shall  be  prohibited  within  pre- 
scribed limits,  in  that  it  prohibits  the  sale  of 
intoxicating  liquors  without  first  submitting 
the  question  to  a  vote  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  $  15.*] 

6.  Intoxicating  Liquors  (»  15*)  —  Regula- 
tion—Prohib  ition. 

The  Texarkana  city  charter  (Sp.  Laws 
1907.  p.  823,  c  104),  limiting  the  number  of 
'saloons  to  two  in  each  half  block,  is  not  a 
prohibitory  law,  but  a  valid  regulation  of  the 
sale  of  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gg  17,  18;  Dec.  Dig.  §  15.*] 

7.  Intoxicating  Liquors  (|  69*)— Licenses- 
Refusal— Discretion. 

It  is  no  abuse  of  discretion  to  refuse  a 
liquor  license  on  the  ground  that  the  place 
where  it  is  proposed  to  open  the  saloon  is  not 
suitable,  though  the  applicant  for  a  license  has 
complied  with  the  statutory  preliminaries  and 
possesses  the  requisite  moral  and  other  quali- 
fications, as  such  compliance  does  not  give  him 
a  vested  right  to  a  license. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  73;  Dec.  Dig.  g  69.*] 

8.  Intoxicating  Liquors  ((  46*)— Licenses- 
Charter  Tax. 

The  Texarkana  city  charter  (Sp.  Laws 
1907,  p.  823,  c  104)  provides  that  all  existing 
ordinances  in  effect  at  the  date  of  its  passage 
shall  be  continued  in  force.  Held,  that  such 
provision  applied  to  old  ordinances,  under  which 
the  city  had  previously  levied  an  occupation 
tax  on  liqnor  dealers  equal  to  one-half  of  the 
state  tax  as  subsequently  authorized  by  the 
Raskin-McGregor  law  (Laws  1907,  p.  258,  c. 
138),  and  hence  a  continuance  of  such  tax  after 
the  passage  of  the  special  charter  was  duly  au- 
thorized. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  (  46.*] 

9.  Intoxicating  Liquors  (f  72*)  —  Liquor 
Licenses— Discrimination. 

Where  an  applicant  for  a  liquor  license 
in  the  city  of  Texarkana  was  refused  under 
the  provision  of  the  city  charter  prohibiting 
more  than  two  saloons  in  any  half  block,  the 
applicant  could  not  compel  the  issuance  of  a 
liquor  license  to  him  because  the  city  council 
bad  discriminated  against  him,  in  that  it  had 


issued  licenses  to  others  in  violation  of  such 
provision. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  g  72.*] 

Davidson,  P.  J.,  dissenting. 

Habeas  corpus  on  petition  of  A.  Abrams. 
Petitioner  remanded. 

Terrell,  Robison  &  French,  for  relator. 
F.  J.  McCord,  Asst  Arty.  Gen.,  and  F.  M. 
Rail,  City  Atty.,  for  the  State. 

RAMSEY,  J.  This  Is  an  original  proceed- 
ing In  the  nature  of  habeas  corpus,  begun  and 
filed  in  this  court  It  is  alleged  in  substance 
that  the  relator  is  illegally  restrained  of  his 
liberty  by  one  James  Hughes,  chief  of  police 
of  Texarkana,  Tex.,  under  a  warrant  Issued 
on  a  complaint  filed  In  the  corporation  court 
of  said  city,  charging  the  sale  of  spirituous 
liquors  without  first  having  obtained  a  li- 
cense so  to  do.  The  evidence  shows  that  re- 
lator had  duly  taken  all  the  precedent  steps 
required  by  law  to  engage  in  the  business, 
had  paid  his  state  and  county  tax,  and  had 
tendered  to  the  collector  of  taxes  of  Texar- 
kana one-half  of  the  tax  on  said  business  as 
fixed  by  the  state  law.  He  was  refused  a 
license  by  the  city,  under  the  terms  of  the 
special  charter  granted  in  1907,  which  in 
terms  denies  to  the  city  authority  to  "ever 
issue  at  any  one  time  more  than  two  licenses 
for  saloons  or  retail  liquor  dealers  in  any 
one  half  block."  Sp.  Laws  1907,  p.  848,  c 
104.  The  discharge  of  relator  Is  sought  on 
several  grounds,  which  we  will  now  consider. 

1.  It  is  claimed  that  that  portion  of  the 
act  of  the  Thirtieth  Legislature  granting  to 
the  city  of  Texarkana  a  special  charter,  and 
as  an  incident  thereto  creating  a  court  with 
jurisdiction  to  try  offenses  against  the  laws 
of  the  state,  Is  void  for  the  following  reasons: 
(1)  Because  it  attempts  to  embody  more  than 
one  subject  In  the  same  act;  (2)  because  the 
Legislature  has  no  authority  to  create  a  city 
court  to  try  offenses  against  the  laws  of  the 
state;  (3)  because  the  creation  of  a  state 
court  is  not  expressed  in  the  caption  of  the 
act  The  respondent  substantially  takes  is- 
sue with  relator  on  all  the  propositions  above 
stated,  and  further  contends  that  the  portion 
of  the  act  relating  to,  and  the  recitals  of  such 
act  in  respect  to,  the  creation  and  organisa- 
tion of  a  corporation  court,  may  and  should 
be  treated  as  surplusage,  for  that  the  act  of 
the  Twenty-Sixth  Legislature  (Laws  1899,  p. 
40,  c  38)  creating  and  establishing  In  each 
of  the  cities,  towns,  and  villages  of  this  state 
a  state  court,  to  be  known  as  the  corporation 
court  in  such  cfty,  town,  or  village,  prescrib- 
ing the  jurisdiction  and  organization  thereof, 
and  abolishing  municipal  courts,  is  the  crea- 
tor of  said  court  issuing  the  process  herein, 
and  the  law  by  virtue  of  which  said  court 
exists,  wholly  Independent  of  any  of  the  pro- 
visions of  the  Texarkana  charter  act  Sec- 
tion 85,  art  3,  of  our  Constitution,  provides 
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that  "no  bill  (except  general  appropriation 
bills,  which  may  embrace  the  various  sub- 
jects and  accounts  for  and  on  account  of 
which  moneys  are  appropriated)  shall  con- 
tain more  than  one  subject,  which  shall  be 
expressed  In  its  title."  It  has  been  uniform- 
ly held  that  a  liberal  construction  will  be  ap- 
plied in  determining  whether  or  not  a  statute 
violates  this  section.  Breen  v.  Railway  Co., 
44  Tex.  306.  The  question  was  before  this 
court  In  Jollft  v.  State,  53  Tex.  Cr.  R.  61, 109 
8.  W.  176,  and  was  carefully  considered.  We 
there  held  that  an  act  Is  not  unconstitutional, 
because  more  than  one  object  Is  contained 
therein,  where  the  objects  are  germane  to  the 
main  subject,  or  they  relate  directly  or  In- 
directly to  the  main  subject,  and  have  a  mu- 
tual connection  with  and  are  not  foreign  to 
the  subject  of  such  act  or  when  the  provi- 
sions of  the  act  are  of  the  same  nature  and 
come  legitimately  under  one  subject  Fahey 
v.  State,  27  Tex.  App.  188,  11  S.  W.  108,  11 
Am.  St  Rep.  182.  The  true  Intent  of  this 
provision  of  our  Constitution  Is  that  the  gen- 
eral ultimate  object  and  subject  shall  be  stat- 
ed In  the  title,  and  not  the  details  by  which 
this  object  shall  be  accomplished.  Any  re- 
lated provision  seeking  to  carry  out  or  aid 
the  dominant  and  declared  object  of  any  giv- 
en act  Is  not  subject  to  the  objection  here 
urged,  although  same  may  not  be  specifically 
indicated  in  the  title.  Smith  v.  Grayson 
County,  18  Tex.  Civ.  App.  159,  44  S.  W.  921 ; 
Snyder  v.  Compton,  87  Tex.  374,  28  S.  W. 
1061 ;  Cooley  Const  Llm.  170. 

2.  The  question  of  the  authority  of  corpora- 
tion courts  in  cities  to  try  offenses  against 
the  state  law  has  been  frequently  before  this 
court  and  has  been  the  subject  of  radical 
difference  among  the  judges  composing  the 
court,  and  has  resulted  In  much  confusion  In 
the  decisions  of  this  tribunal.  In  the  case  of 
Leach  v.  State,  36  Tex.  Cr.  B.  248,  36  S.  W. 
471,  it  was  held  that  under  our  Constitution 
(article  5,  (  1),  declaring  that  the  "judicial 
power  of  this  state  shall  be  vested  In  certain 
named  courts  and  in  such  others  as  may  be 
provided  by  law,"  the  Legislature  cannot  give 
a  municipal  court,  created  as  an  Incident  to  a 
municipal  corporation,  jurisdiction  concur- 
rent with  a  state  court  over  violations  of 
state  laws.  Our  Supreme.  Court  however,  in 
an  elaborate  opinion  by  Judge  Brown  in  the 
case  of  Harris  County  v.  Stewart,  91  Tex. 
133,  41  S.  W.  660,  ruled  otherwise.  It  is  in 
that  case  In  terms  held  that  "the  Legislature 
has  power,  under  the  Constitution,  to  confer 
upon  a  city  recorder  the  jurisdiction  of  a 
justice  of  the  peace  over  offenses  committed 
against  the  laws  of  the  state;  and  the  court 
refers  as  authority  for  this  holding  to  the 
following  authorities:  Const  art  5,  Amend. 
1891 ;  Code  Cr.  Proc.  1895,  arts.  98,  929 ;  Ex 
parte  Ginnochio,  30  Tex.  App.  684,  18  S.  W. 
82 ;  Ex  parte  Towles,  48  Tex.  414 ;  Gibson  v. 
Templeton,  62  Tex.  655;  Blessing  v.  City  of 
Galveston,  42  Tex.  661 ;  Johnson  v.  Hanscom, 
90  Tex.  321,  37  S.  W.  601,  38  S.  W.  7C1 ;  State 


v.  Helfrid,  2  Nott  &  McC.  (S.  C.)  233;  10  Am. 
Dec.  591;  Nugent  v.  State,  18  Ala.  521;  Wal- 
do v.  Wallace,  12  Ind.  669;  Gullck  v.  New, 
14  Ind.  93,  77  Am.  Dec.  49;  Gray  v.  State,  2 
Har.  (Del.)  92 ;  Burch  v.  Hardwlcke,  30  Grat. 
(Va.)  24,  32  Am.  Rep.  640;  Hutchlngs  v.  Scott. 
9  N.  J.  Law,  218.  In  the  later  case  of  Ex 
parte  Wilbarger,  41  Tex.  Cr.  R.  514,  55  S.  W. 
968,  the  rule  theretofore  announced  In  Leach 
v.  State,  seems  practically  to  have  been  over- 
ruled. It  was  in  Ex  parte  Wilbarger  in  ef- 
fect held  that  under  the  amendment  of  1891, 
expressly  providing  that  "the  Legislature 
may  establish  such  other  courts  as  it  may 
deem  necessary  and  prescribe  the  jurisdiction 
and  organization  thereof  and  may  conform 
the  jurisdiction  of  the  district  and  other  In- 
ferior courts  thereto,"  the  Legislature  had 
complete  authority  to  create  other  courts 
than  those  enumerated  In  the  Constitution 
and  prescribe  their  jurisdiction.  The  conclu- 
sion reached  in  that  case  and  the  rule  therein 
established  has  since  been  the  settled  holding 
of  this  court  Ex  parte  Hart  41  Tex.  Cr. 
R.  581,  66  S.  W.  341.  While,  as  will  be  no- 
ticed by  an  examination  of  the  two  last-nam- 
ed cases,  there  Is  not  entire  harmony  In  the 
reasoning  In  the  opinions,  the  conclusion 
reached  by  the  majority  of  the  court  is  sub- 
stantially the  same.  My  own  view  is  that 
under  the  amendment  to  our  Constitution 
adopted  in  1891,  In  terms  authorizing  the 
Legislature  to  "establish  such  other  courts 
as  it  may  deem  necessary,"  our  Legislature 
Is  given  plenary  power  to  establish  such 
courts  as  the  public  needs  in  their  judgment 
require,  and  that  whether  they  shall  or  may 
be  called  or  determined  to  be  state  courts  Or 
corporation  courts  can  make  no  difference, 
and  that  within  the  limits  of  their  granted 
authority  they  may  try  offenses  against  state 
or  municipal  law,  or  both.  This  Is,  as  we 
believe,  In  accordance  with  the  decision  In 
Harris  County  v.  Stewart,  supra,  the  reason- 
ing of  which  case  to  our  minds  Is  unanswer- 
able. We  therefore  hold  the  court  Issuing 
the  warrant  In  this  case,  under  which  rela- 
tor Is  held,  exists  legally  and  had  authority 
to  issue  such  warrant.  We  have,  in  reaching 
this  conclusion,  not  found  it  necessary  to  con- 
sider whether  such  court  might  not  be  upheld 
under  the  provisions  of  the  acts  of  the  Twen- 
ty-Sixth Legislature. 

3.  It  is  next  contended,  that  the  act  of 
the  Legislature  granting  the  city  of  Tex- 
arkana  a  charter,  and  limiting  the  number 
of  saloons  or  retail  liquor  dealers'  business 
to  not  more  than  two  in  any  half  block  of 
said  city,  Is  void  for  the  following  reasons: 
(1)  Because  the  subject  of  the  number  of  re- 
tail liquor  dealers'  establishments  to  be  con- 
ducted In  a  city  is  a  distinct  object  and  is 
not  expressed  in  the  caption  or  title  of  said 
act  (2)  The  Legislature  cannot  by  special 
act  Incorporate  a  city,  and  In  the  same  act 
limit  the  number  of  retail  liquor  dealers'  es- 
tablishments to  be  conducted  In  any  one 
half  block  of  the  city  so  Incorporated,  be- 
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cause  the  Constitution  prohibit!  billa  contain- 
ing more  than  one  subject  (3)  Because  said 
act  discriminates  between  citizens  of  the 
same  class.  (4)  Because  said  act  denies  to 
one  citizen  a  public  privilege  which  it  grants 
to  another  of  the  same  class.  (5)  Because 
said  act  Is  in  conflict  with  article  16,  8  20, 
of  the  Constitution  of  the  state.  In  that  it 
prohibits  the  sale  of  Intoxicating  liquor  with- 
out first  submitting  the  question  to  a  vote  of 
the  people.  The  views  heretofore  expressed, 
if  correct,  are  decisive  against  the  relator  as 
to  the  matter  of  the  supposed  unconstitution- 
ality of  the  act  in  question  because  of  the 
alleged  violation  of  the  Constitution  in  re- 
spect to  the  Inclusion  of  more  than  one  sub- 
ject In  the  act  in  question,  and  need  not  be 
further  discussed.  We  think  there  can  be 
no  doubt  that  the  Legislature  may  in  the 
same  act  Incorporate  a  city  and  create  and 
provide  for  a  court  to  try  offenses  therein 
committed,  and  thereby  guard  and  protect  its 
people,  and  in  so  doing  not  violate  the  consti- 
tutional inhibition  against  bills  containing 
more  than  one  subject  The  creation  and  pro- 
vision for  such  court  Is  so  intimately  con- 
nected with  and  subsidiary  to  the  main  sub- 
ject of  legislation  and  the  object  sought  to 
be  accomplished  as  to  be  fairly  Included  with- 
in the  same  general  subject  Jollff  v.  State, 
63  Tex.  Cr.  II.  61,  109  8.  W.  176;  Albrecht  v. 
State,  8  Tex.  App.  220,  34  Am.  Rep.  737; 
Floeck  v.  State,  84  Tex.  Cr.  II.  314,  30  S.  W. 
794 ;  Johnson  v.  Martin-Wise  Co.,  75  Tex.  39, 
12  S.  W.  321.  Nor  do  we  believe  that  the  por- 
tion of  the  charter  in  question  limiting  the 
number  of  saloons  to  be  conducted  in  any  one 
half  block  is  unconstitutional,  In  that  it  is 
in  conflict  with  article  16,  g  20,  of  our  Con- 
stitution, In  that  It  prohibits  the  sale  of  in- 
toxicating liquors  without  first  submitting 
the  question  to  a  vote  of  the  people.  We 
held  In  the  case  of  Williams  v.  State,  52  Tex. 
Cr.  R.  371,  107  S.  W.  1121,  that  this  article 
of  the  Constitution  does  not  prohibit  the  es- 
tablishment of  saloon  limits  within  the  city 
of  Dallas.  The  establishment  of  such  saloon 
limits  was  held  In  no  sense  to  be  a  prohibi- 
tion law,  but  was  a  bona  fide  regulation  of 
the  sale  of  whisky.  Mr.  Justice  Bookhout,  In 
Cohen  v.  Rice  (Tex.  Civ.  App.)  101  S.  W. 
1053,  In  considering  a  similar  question,  said: 
'The  ordinance  does  not  prohibit  the  sale  of 
intoxicating  liquors  in  the  city  of  Marshall, 
but  regulates  the  sale  of  the  same  in  the  city, 
by  confining  the  sale  to  the  business  portion 
of  the  city."  It  was  said  in  the  ease  of 
Garonzlk  v.  State,  50  Tex.  Cr.  R.  538,  100  S. 
W.  374,  that  "the  designation  of  locality  where 
the  sale  of  intoxicating  liquors  Is  inhibited  is 
not  prohibition,  but  a  mere  regulation  of  the 
sale."  Such,  also,  was  the  holding  in  substance 
of  this  court  In  Ex  parte  Levlne,  46  Tex. 
Cr.  R  372,  81  S.  W.  1206.  If,  therefore,  the 
exclusion  of  saloons  from  large  parts  of  a 
municipality  at  all  can  be  sustained  as  a 
mere  regulation  of  the  liquor  traffic,  it  would 
seem  to  follow,  of  necessity,  by  analogy,  that 


for  the  public  good  the  number  of  saloons  to 
be  operated  in  any  given  territory  migbt  also 
be  controlled. 

4.  Among  the  provisions  contained  in  the 
special  charter  of  Texarkana  is  the  follow- 
ing: "Saloons— Power  to  close  drink  Lag  sa- 
loons, dramshops  and  other  public  places 
where  Intoxicating  liquors  are  sold  or  given 
away,  and  to  close  any  theater  or  variety 
show  when  necessary  or  expedient;  to  make 
and  enforce  all  needful  regulations  for  sa- 
loons, dramshops  and  other  public  places 
where  Intoxicating  liquors  are  sold  or  given 
away."  It  is  also  provided  In  connection 
with  this  same  subject  as  follows:  "Provid- 
ed, however,  that  at  any  one  time  not  more 
than  two  saloons  or  retail  liquor  dealers 
shall  ever  be  licensed  or  permitted  to  conduct 
a  business  in  any  one  half  block,  and  by  naif 
block  as  herein  used  shall  be  held  to  mean 
that  portion  of  a  block  between  an  alley  and 
a  street;  and  provided,  further,  that  when 
two  licenses  shall  have  been  Issued  to  a  sa- 
loon or  retail  liquor  dealer  in  any  one  half 
block,  that  no  other  saloon  license  or  retail 
liquor  dealers'  license  for  any  one  such  half 
block  shall  thereafter  issue  for  the  period  of 
time  or  any  part  of  the  period  of  time  there- 
by covered  by  such  two  licenses  Issued ;  and 
provided,  further,  that  in  the  event  there 
should  be  at  any  one  time  more  than  two  ap- 
plications to  the  city  collector  for  the  issu- 
ance of  saloon  or  retail  liquor  dealers'  li- 
cense for  any  particular  half  block,  as  here- 
in defined,  it  shall  be  the  duty  of  the  tax 
collector  aforesaid  to  refer  all  such  applica- 
tions to  the  city  council  of  such  city,  which 
shall  immediately  determine  which  two  said 
applications  shall  be  accepted,  which  shall 
be  determined  upon  question  or  point  of 
priority  of  making  said  applications,  and 
for  any  other  good  and  sufficient  reason,  and 
the  action  of  said  city  council  shall  be  final ; 
and  provided  the  city  council  may  refuse  to 
Issue  license  to  a  nonresident  of  the  state." 
It  cannot  we  think,  be  doubted  that  if  these 
provisions  are  valid  the  relator  must  be  re- 
manded. We  think  it  well  within  the  power 
of  the  Legislature  to  impose  such  reasonable 
regulations  on  the  conducting  and  licensing  of 
saloons  as  in  their  judgment  the  public  good 
and  the  general  welfare  of  the  community  re- 
quired. This  is  not  as  we  believe,  to  pro- 
hibit the  sale  of  intoxicating  liquors  in  such 
city,  but  for  the  general  good  to  regulate  such 
sale  by  placing  reasonable  and  no  doubt  need- 
ed regulations  as  to  the  conditions  and  limi- 
tations under  which  it  should  be  sold. 

It  seems  to  be  the  doctrine  everywhere  that 
the  granting  of  license  is  not  a  matter  of 
right  but  rests  In  the  sound  discretion  of  the 
tribunal  to  which  such  grant  Is  committed. 
The  rule  is  thus  stated  in  that  Invaluable 
work,  23  Cyc.  p.  135:  "A  few  decisions  bold 
that  if  a  person  who  desires  a  liquor  license 
brings  himself  within  the  terms  of  the  law, 
by  complying  with  all  the  statutory  prelim- 
inaries and  possessing  the  requisite  moral 
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the  duty  of  issuing  licenses  Is  Invested  with 
a  sound  judicial  discretion,  to  be  exercised 
in  view  of  all  the  facts  and  circumstances 
of  each  particular  case,  as  to  granting  or 
refusing  the  license  applied  for."  Again  It  Is 
said:  "But  It  Is  no  abuse  of  discretion  to 
refuse  a  license  on  the  ground  that  the  place 
where  it  Is  proposed  to  open  the  saloon  or 
bar  Is  not  suitable  for  that  purpose,  or  that 
it  has  become  a  place  of  bad  repute  and  a  re- 
sort for  disorderly  persons,  or  where,  as  be- 
tween petitioners  and  remonstrants,  there  Is 
an  overwhelming  majority  against  the  grant 
of  the  license."  The  author,  also,  In  respect 
to  the  matter  of  control  or  review  of  the  ex- 
ercise of  discretion  of  snch  board,  says:  "In 
so  far  as  the  decision  of  the  licensing  au- 
thority or  board,  upon  the  grant  or  refusal 
of  a  particular  application,  Is  governed  by 
the  exercise  of  that  legal  discretion  with 
which  the  law  invests  them,  It  Is  not  subject 
to  be  controlled  or  reviewed  by  the  courts, 
and  will  not  be  Interfered  with,  except  where 
arbitrary  action  on  their  part,  or  a  plain 
abuse  of  discretion,  is  made  to  appear.  Mr. 
Black  (section  171),  in  treating  the  same  sub- 
ject, says:  "The  discretion  to  be  exercised  in 
granting  or  refusing  licenses  Is  a  sound  ju- 
dicial discretion,  to  be  determined,  in  its 
exercise,  by  the  facts  and  circumstances  of 
each  case.  It  Is  not  the  arbitrary  will  of 
the  judge.  It  must  rest  on  reasons.  It  would 
be  Improper  to  grant  a  license  to  any  ap- 
plicant without  investigating  his  qualifica- 
tions; and.it  would  be  equally  improper  to 
refuse  a  license  to  any  applicant  from  mere 
prejudice  or  caprice,  or  without  any  reason 
whatever.  The  limits  of  the  discretion  are 
marked  out  by  the  law,  and  to  exceed  them, 
on  one  side  or  the  other,  Is  an  abuse  of  pow- 
er. The  true  doctrine  on  this  point  is  stated 
by  the  Supreme  Court  of  Pennsylvania,  in 
saying  that  the  discretion  is  a  sound  legal 
discretion,  resting  on  the  circumstances  of 
each  case,  and  not  on  a  general  opinion  as  to 
the  propriety  or  Impropriety  of  granting  li- 
censes.'' 

A  similar  conclusion  was  reached  In  the 
well-considered  case  of  State  v.  Common 
Council  of  Northfleld,  94  Minn.  81,  101  N.  W. 
1063,  where  the  Supreme  Court  of  Minnesota 
used  the  following  language:  "As  remarked 
by  Judge  Flandrau,  In  St  Paul  v.  Troyer,  8 
Minn.  291  (Oil.  200),  a  case  Involving  the 
construction  of  charter  provisions  and  an  or- 
dinance similar  to  those  in  the  case  at  bar, 
unless  the  power  to  refuse  Is  thus  conferred, 
there  would  be  no  control  or  regulation,  be- 
cause, if  the  authorities  were  required  to 
license  every  applicant  who  complied  with  a 
prescribed  set  of  conditions,  the  authority 
would  be  changed  from  one  of  regulation  and 
control  to  one  of  taxation — from  a  power  the 


course,  a  legal  discretion,  and  not  an  ar- 
bitrary or  uncontrollable  sway.  From  the 
peculiar  democratic  character  of  our  munic- 
ipal Institutions,  such  powers  cannot  become 
dangerous  In  the  hands  of  our  rulers,  except, 
perhaps,  In  the  granting  of  such  licenses 
with  too  much  liberality."  This  Is  the  rule 
where  a  general  discretion  has  been  conferred 
on  a  board  having  authority  to  regulate  the 
Issuance  of  licenses  for  dramshops.  It  cer- 
tainly is  much  more  true  In  a  case  where,  in 
the  very  life  of  the  municipality,  as  found 
in  the  special  charter,  the  Legislature  has  In 
terms  fixed  a  mandatory  Inhibition  against 
more  than  two  saloons  existing  In  any  half 
block.  As  will  be  noted  from  the  article  of 
the  charter  quoted  above,  it  Is  provided  that, 
In  the  event  more  than  two  persons  make  ap- 
plication for  license,  such  applications  shall 
be  by  the  tax  collector  referred  to  the  city 
council,  who  shall  determine  the  matter  and 
grant  the  license,  basing  their  conclusion 
on  priority  of  filing  or  other  good  reasons; 
and  it  is  also  provided  that  the  judgment  and 
conclusion  of  the  city  council  shall  be  final. 
It  appears  in  this  case  that  the  application 
of  relator  was  second  In  point  of  time  of  fil- 
ing; but  the  city  council  was  given  full  and 
exclusive  control  of  this  matter,  and  the  char- 
ter in  question  provides  that  their  conclusion 
on  such  matter  shall  be  final.  It  may  be  In- 
justice was  done  relator  In  the  determination 
of  the  city  council.  We  do  not  know,  and  we 
cannot  say ;  but  that  body  is  made  the  arbi- 
ter In  such  matter,  and  the  law  declares  and 
provides  that  their  action  ends  and  settles 
the  question,  and  should  have  that  effect,  at 
least  under  conditions  as  herein  presented. 

5.  It  is  contended,  again,  that  the  arrest 
Is  illegal,  for  that  subsequent  to  the  passage 
of  what  is  known  as  the  "Baskln-McGregor 
Law"  (Laws  1907,  p.  258,  c.  138),  regulating 
the  sale  of  liquors  at  retail  and  fixing  a  tax 
therefor,  no  action  was  taken  by  the  city 
council  of  the  city  of  Texarkana  in  terms 
fixing  and  naming  and  levying  a  tax  on  such 
business.  The  Baskln-McGregor  law  In  ef- 
fect provides  that  counties  and  cities  may 
levy  a  tax  equal  to  one-half  the  state  tax. 
Some  time  before  the  passage  of  this  act  the 
city  of  Texarkana,  then  organized  under  the 
general  law,  had  passed  a  general  ordinance 
providing  for  the  levy  of  an  occupation  tax 
equal  to  one-half  of  the  state  tax  on  liquor 
dealers.  In  the  charter  under  consideration 
it  was  In  terms  provided  that  all  existing 
ordinances  in  effect  at  the  date  of  the  pas- 
sage of  said  charter  should  be  and  were  con- 
tinued In  force.  We  think  this  had  the  effect 
to  apply  the  old  ordinances  automatically 
to  the  new  tax  as  levied  by  the  special  char- 
ter, and  to  entitle  the  city  to  the  levy  and 
collection  of  one-half  of  the  tax  on  such  busl- 


the  evidence  shows  that  they  had  Issued 
three  retail  liquor  dealers'  licenses  In  the 
south  half  of  the  same  block.  That  the 
council  was  wholly  inconsistent  In  view  of 
this  action  Is  evident;  but  we  think  an  ap- 
plication of  the  trite  and  homely  adage  that 
"two  wrongs  cannot  make  a  right"  Is  a  suf- 
ficient answer  to  this  contention.  The  fact 
that  the  city  council  have  done  wrong  In 
one  instance  would  not  authorize  relator  to 
enforce  a  demand  not  justified  under  the 
law. 

In  conclusion,  we  may  say  the  case  was 
well  briefed  and  well  argued  on  both  sides. 
It  Is  to  be  regretted  that  we  have  not  ac- 
cess to  many  of  the  authorities  cited,  and 
therefore  have  not  examined  many  of  the 
cases  cited  both  by  counsel  for  relator  and 
respondent.  We  have,  however,  carefully 
Investigated  such  of  them  as  we  have  been 
able  to  find,  and  the  views  we  have  express- 
ed represent  our  best  Judgment  In  the  case. 
We  believe,  finally,  that  the  arrest  was  war- 
ranted by  law,  that  the  relator  Is  held  under 
a  valid;,  complaint  and  under  a  valid  ordi- 
nance,' and  therefore  he  should  be  remand- 
ed for  further  proceedings  and  according  to 
law. 

DAVIDSON,  P.  J.  (dissenting).  I  most 
earnestly,  but  respectfully,  dissent  from  the 
conclusion  reached  by  my  Brethren.  While 
I  dissent  upon  several  of  the  propositions 
enunciated  and  decided  in  the  majority  opin- 
ion, I  will  confine  what  I  have  to  say  to  two 
questions:  First,  in  sustaining  the  authority 
of  the  city  court  to  entertain  jurisdiction  of 
violations  of  the  state  law;  and,  second,  to 
the  arbitrary  and  discriminating  effect  of 
the  city  charter. 

It  is  stated  that  the  case  of  Ex  parte  Wil- 
barger, 41  Tex.  Cr.  R.  514,  55  S.  W.  968,  prac- 
tically overrules  all  that  line  of  cases  which 
held  that  the  Legislature  was  without  au- 
thority to  grant  jurisdiction  to  city  courts 
to  try  state  cases.  I  do  not  care  to  review 
the  many  questions  that  arose  in  the  adjudi- 
cated cases  of  the  Supreme  Court  and  Court 
of  Criminal  Appeals  in  regard  to  this  ques- 
tion. But  I  cannot  assent  to  the  "proposi- 
tion that  the  Wilbarger  opinion  overruled 
those  cases.  If  Judge  Brooks'  individual 
views  are  to  obtain,  as  stated  in  Ex  parte 
Hart,  then  the  position  of  the  majority  Is 
correct.  The  writer  dissented  In  that  case, 
and  Judge  Henderson  did  not  concur  with 
Judge  Brooks'  views,  except  in  so  far  as  to 
agree  that  the  corporation  court  act  passed 
by  the  Legislature  subsequent  to  the  Coombs 
decision  In  38  Tex.  Cr.  R.  648,  44  S.  W.  854, 
authorized  the  city  to  abolish  the  city  courts 
and  adopt  the  state  corporation  court  See 
opinion  written  by  Judge  Henderson  in  Ex 


it  did  not  confer  jurisdiction  upon  such  court 
to  try  state  cases.  In  the  case  in  hand  tbe 
city  court  Is  created  hi  the  charter,  and  It 
is  not  the  "corporation  court"  provided  for 
by  the  Legislature.  As  before  stated,  I  do 
not  care  to  review  these  decisions,  as  they 
have  been  so  often  reviewed  they  are  fa- 
miliar to  the  profession.  I  say  this  much 
to  show  that  the  Wilbarger  Case  on  this 
question  has  never  been  acquiesced  In  by 
either  Judge  Henderson  or  the  writer.  It 
would  not  be  contended,  under  these  circum- 
stances, that  a  minority  of  the  court  could 
overrule  decisions.  Under  our  Constitution 
it  takes  a  majority  of  the  court  to  decide 
tbe  law.  Nor  do  I  understand  that  the  case 
of  Harris  County  v.  Stewart,  91  Tex.  133, 
41  S.  W.  650,  is  directly  in  conflict  with  this 
statement  That  case  is  in  line  with  Ex 
parte  Fagg,  38  Tex.  Cr.  R.  573,  44  S.  W.  294, 
40  L.  R.  A.  212,  and  indirectly  the  Supreme 
Court  Intimated  that  the  city  court  might 
have  jurisdiction  of  cases  of  which  justices 
of  the  peace  would  have  authority  to  try. 
This  question  was  so  decided  in  Ex  parte 
Fagg,  supra,  and  concurred  in  by  the  then 
Presiding  Judge  Hurt  who  had  dissented  In 
the  previous  cases  of  Leach  v.  State,  36  Tex. 
Cr.  R.  248,  36  S.  W.  471,  and  Coombs  v.  State, 
38  Tex.  Cr.  R.  648,  44  S.  W.  854.  So,  then, 
practically  for  tbe  first  time  we  have  an  ad- 
judicated case  by  this  court  sustaining  the 
view  of  Judge  Brooks  announced  in  Ex  parte 
Hart,  41  Tex.  Cr.  R.  581,  56  S.  W.  341. 

The  Wilbarger  Case,  supra,  is  not  authori- 
ty for  the  decision  In  this  case  in  regard  to 
the  authority  of  the  city  court  As  before 
stated,  the  author  of  the  Wilbarger  Case 
wrote  the  Ex  parte  Sibley  decision.  As  I 
understand  the  rule  In  Texas,  until  the  de- 
cision in  this  case,  same  has  been  contrary 
to  the  views  entertained  by  a  majority  of 
this  court  now  expressed.  See  Ex  parte  Sib- 
ley (Tex.  Cr.  App.)  65  S.  W.  872.  Chief  Jus- 
tice Roberts  so  held  in  Holmes  State,  44 
Tex.  631.  See,  also,  Blgby  v.  City  of  Tyler, 
44  Tex.  351;  Ex  parte  Oinnochlo,  30  Tex. 
App.  584,  18  S  W.  82;  Ex  parte  Knox  (Tex. 
Cr.  App.)  39  S.  W.  670;  Leach  v.  State.  30 
Tex.  Cr.  R.  248,  36  S.  W.  471;  Ex  parte  Fagg, 
38  Tex.  Cr.  R.  573,  44  S.  W.  294,  40  L.  R.  A. 
212;  Ex  parte  Coombs,  38  Tex.  Cr.  R.  648. 
44  S.  W.  854;  Whltener  v.  Belknap,  89  Tex. 
273,  34  S.  W.  594;  Turner  v.  Southern  Pine 
Co.,  16  Tex.  Civ.  App.  546,  40  S.  W.  1078; 
Ex  parte  Wlckson  (Tex.  Cr.  App.)  47  8.  W. 
643;  Ballard  v.  City  of  Dallas  (Tex.  Cr.  App.) 
44  a  W.  864;  Holland  v.  State  (Tex.  Cr. 
App.)  39  S.  W.  675;  Ex  parte  Towles,  48  Tex. 
413;  Williamson  v.  Lane,  52  Tex.  335;  Ex 
parte  Whitlow,  59  Tex.  273;  Gibson  v.  Tem- 
pleton,  62  Tex.  555;  State  v.  DeGress,  72 
Tex.  242,  11  S.  W.  1029;  Crowley  t.  Dallas 
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(Tex.  Or.  App.)  44  S.  W.  865;  Titus  v.  Lati- 
mer, 5  Tex.  433.  It  would  seem  that  these 
cases  are  sufficient  in  number  to  show  the 
continuity  and  harmony  of  the  decisions  in 
Texas  from  Titus  v.  Latimer,  in  5  Tex.  433, 
to  date,  and  a  careful  or  even  casual  reading 
of  the  cases  of  Ex  parte  Wilbarger,  supra, 
and  Ex  parte  Hart,  supra,  would  demon- 
strate these  latter  cases  did  not  and  were 
not  Intended  to  overrule  the  long  line  of  au- 
thorities and  the  unbroken  Jurisprudence  in 
this  state.  Those  two  cases  were  deciding 
a  different  question  under  a  different  law. 

I  am  not  unaware  of  the  fact  that  this 
dissenting  opinion,  perhaps,  will  amount  to 
but  little,  yet  under  the  circumstances  I  feel 
not  only  justified,  but  obligated,  to  express 
my  views  and  respectfully,  but  earnestly, 
protest  to  the  overruling  of  all  these  cases 
and  the  upturning  and  unsettling  of  the 
well-settled  law  of  the  state.  I  have  always 
understood  that,  where  the  Constitution 
marks  out  a  judicial  system  and  enumerates 
courts,  legislative  authority  cannot  Interfere 
with  or  change  either  the  courts  or  their 
jurisdiction.  It  will  be  observed,  by  turning 
to  the  provisions  of  the  Constitution  in  the 
judiciary  article,  that  it  is  there  specifically 
stated,  ordained,  and  laid  down  that  in  Tex- 
as there  shall  be  as  many  as  four  justices  of 
the  peace  In  a  county  and  there  may  be  as 
many  as  eight,  and,  should  the  county  con- 
tain a  city  or  cities  of  over  8,000  inhabitants, 
that  there  may  be  two  justices  of  the  peace 
in  said  town  or  city.  This  is  the  limit  fixed 
by  express  provision  of  the  Constitution.  If 
the  people  have  a  right  to  ordain  a  Consti- 
tution and  fix  the  limitation  of  legislative 
authority,  which  I  understand  is  the  case, 
then  the  Constitution  has  limited  the  num- 
ber of  justices  of  the  peace,  and,  further, 
that  only  these  officers  shall  be  justices  of 
the  peace.  This  question  was  expressly  de- 
cided, and  it  was  the  only  question  decided, 
in  the  opinion  by  Chief  Justice  Roberts  in 
the  Holmes  Case,  supra. 

As  to  the  second  question — that  is,  as  to 
the  authority  given  city  councils  to  arbitra- 
rily discriminate  between  parties  pursuing 
the  same  business — that  provision  reads  as 
follows:  "Saloons — Power  to  close  drinking 
saloons,  dramshops  and  other  public  places 
where  intoxicating  liquors  are  sold  or  given 
away,  and  to  close  any  theater  or  variety 
show  when  necessary  or  expedient ;  to  make 
and  enforce  all  needful  regulations  for  sa- 
loons, dramshops  and  other  public  places 
where  Intoxicating  liquors  are  sold  or  given 
away."  In  this  connection,  this  proviso  is 
found:  "Provided,  however,  that  at  any  one 
time  not  more  than  two  saloons  or  retail 
liquor  dealers  shall  ever  be  licensed  or  per- 
mitted to  conduct  a  business  in  any  one  half 
block,  and  by  half  block  as  herein  used  shall 
be  held  to  mean  that  portion  of  a  block  be- 
tween an  alley  and  a  street;  and  provided, 
further,  that  when  two  licenses  shall  have 
been  Issued  to  a  saloon  or  retail  liquor  deal- 


er in  any  one  half  block,  that  no  other  sa- 
loon license  or  retail  liquor  dealers'  license 
for  any  one  such  half  block  shall  thereafter 
Issue  for  the  period  of  time  or  any  part  of 
the  period  of  time  thereby  covered  by  such 
two  licenses  Issued;  and  provided,  further, 
that  in  the  event  there  should  be  at  any  one 
time  more  than  two  applications  to  the  city 
collector  for  the  issuance  of  saloon  or  re- 
tail liquor  dealers'  license  for  any  particu- 
lar half  block,  as  herein  defined,  it  shall  be 
the  duty  of  the  tax  collector  aforesaid  to  re- 
fer all  such  applications  to  the  city  council 
of  such  city,  which  shall  immediately  deter- 
mine which  two  said  applications  shall  be  ac- 
cepted, which  shall  be  determined  upon  ques- 
tion or  point  of  priority  of  making  said  ap- 
plications, and  for  any  other  good  and  suffi- 
cient reason,  and  the  action  of  said  city  coun- 
cil shall  be  final;  and  provided  the  city 
council  may  refuse  to  issue  license  to  a  non- 
resident of  the  state."  It  will  be  difficult  to 
Imagine  a  more  harsh,  arbitrary,  and  auto- 
cratic provision  than  that  which  authorizes 
the  city  council,  without  hearing  and  without 
evidence,  and  without  notice  to  the  interested 
parties,  to  capriciously  award  license  to  one 
and  reject  license  to  another  applicant 

In  the  first  place,  these  provisions  are  in 
conflict  with  the  Baskln-McGregor  law,  as  I 
understand  that  law.  It  is  conceded  that  the 
city  has  a  right  to  fix  saloon  limits;  but  it 
Is  not  conceded  nor  believed  to  be  right  or 
the  law  that  within  the  saloon  limits  a  city 
council  can  arbitrarily  choose  who  shall  ex- 
ercise the  privilege  of  selling  Intoxicants 
within  those  saloon  limits.  When  the  ap- 
plicant has  complied  with  the  state  law,  he 
has  a  right  to  sell  under  the  privilege  grant- 
ed by  the  state  within  the  saloon  limits.  If 
this  is  not  a  correct  statement  of  the  law, 
then  the  city  council  of  Texarkana  has  the 
right  to  nullify  the  provisions  of  the  state 
law  and  the  acts  of  the  constituted  and  ap- 
pointed authorities  under  the  provisions  of 
the  state  law.  In  other  words,  it  makes  the 
city  charter  paramount  to  the  state  law,  with 
power  vested  to  suspend  or  repeal  the  opera- 
tion of  the  state  law,  and  this  without  giving 
any  reason,  but  arbitrarily  and  autocratical- 
ly. Again,  I  am  very  firmly  of  the  opinion 
that  even  the  Legislature  in  Its  wildest 
stretch  of  omnipotence  cannot  legally  grant 
authority  to  a  municipal  corporation  to  set 
aside  or  suspend  a  state  law.  Section  28  of 
the  Bill  of  Rights  emphatically  declares  that 
no  law  shall  be  suspended,  except  by  the  Leg- 
islature. That  provision  of  the  Bill  of  Rights, 
written  prior  to  1873,  reads  as  follows:  "No 
law  shall  be  suspended  except  by  the  Legisla- 
ture or  Its  authority."  On  account  of  the  real 
or  supposed  autocratic  and  arbitrary  action  of 
the  Legislature  delegating  power  to  the  Gov- 
ernor of  this  state  to  set  aside  the  laws  under 
Gov.  Davis'  administration,  as  soon  as  the  de- 
mocracy of  this  state  became  enthroned  in 
power  under  Gov.  Coke's  administration,  this 
section  of  the  Bill  of  Rights  was  changed 
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stitution  as  its  chief  bulwark.  In  which  the 
genera]  principles  of  the  government  are 
laid  down  and  limitation  placed  upon  power 
of  the  mentioned  agencies  of  the  government 
This  is  emphasized  In  the  further  provision 
of  the  Bill  of  Rights,  which  says :  "All  pow- 
er Is  inherent  In  the  people."  This  is  a 
truism,  and,  of  course,  until  this  power  has 
been  delegated  to  some  agency,  it  remains 
with  the  people.  Nowhere  In  the  Constitu- 
tion has  authority  been  delegated  to  any  of 
Its  agencies  of  government  to  suspend  or  re- 
peal laws,  except  the  Legislature  itself,  as 
shown  by  section  28  of  the  Bill  of  Rights, 
supra.  If  this  is  correct,  then  the  Legisla- 
ture would  have  no  authority  to  delegate  any 
power  to  suspend  laws. 

It  has  always  been  understood  that,  where 
a  privilege  Is  granted  a  class,  all  persons 
coming  within  the  class  are  entitled  to  the 
exercise  of  that  privilege  by  complying  with 
the  requisites  of  the  law.  This  provision  of 
the  charter  requires  the  city  council,  In  se- 
lecting the  two  applicants  who  may  be  au- 
thorized to  follow  the  pursuit  or  exercise  the 
privilege  of  selling  intoxicants  on  a  half 
block,  to  give  priority  to  those  who  first  ap- 
ply. The  evidence  In  this  case  shows  that 
the  applicant  was  the  second  to  apply,  and 
that  he  had  been  doing  business  upon  that 
half  block  for  a  long  time.  It  is  further 
shown  in  the  evidence  that  there  _were  no 
charges  preferred  against  him,  and  that  prac- 
tically there  were  none  to  be  preferred.  It 
Is  further  shown  In  the  evidence  that  by  a 
vote  of  the  city  council  applicant  was  de- 
barred the  privilege  of  pursuing  his  occupa- 
tion; that  he  was  not  given  a  hearing,  and 
no  evidence  was  introduced,  but  the  whole 
matter  was  decided  adversely  to  him  with- 
out giving  him  the  opportunity  of  being 
heard.  While  the  selling  of  Intoxicants  is 
deemed  a  privilege  to  be  granted  by  the  dis- 
pensing power,  yet  when  rules  have  been 
laid  down  by  legislative  authority,  by  which 
the  privilege  is  to  be  obtained,  then  all  par- 
ties who  desire  to  follow  that  occupation  or 
exercise  that  privilege  within  the  terms  of 
the  statute  are  placed  upon  the  same  plane; 
otherwise,  the  law  1b  discriminating,  arbi- 
trary, and  autocratic.  It  will  be  noted  that 
the  terms  of  the  act  quoted  require  the 
city  council  to  give  priority  to  first  two  ap- 
plicants; but  this  Is  practically  nullified  by 
authorizing  the  city  council  to  arbitrarily 
discriminate  against  such  applicants  without 
assigning  a  reason,  and  to  reject  such  ap- 
plications without  even  regarding  such  prior- 
ity claims.  I  cannot  imagine  a  more  arbi- 
trary and  autocratic  power  in  the  exercise 
even  of  discrimination  than  this. 

This  is  not  the  worst  provision  or  feature 
of  this  would-be  law.    Its  consummation  of 


zen  of  this  state,  when  his  life,  liberty,  prop- 
erty, immunities,  or  privileges  are  Involved, 
desires,  he  has  the  right  to  resort  to  the 
courts  to  test  those  matters.  If  this  act  is  to 
be  the  law  in  Texas,  the  action  of  the  city 
council  in  passing  upon  the  application  to  the 
right  to  exercise  the  privilege  Is  final,  and 
the  citizen  is  deprived  of  the  right  of  resort- 
ing to  the  courts  of  the  country  to  determine 
his  rights,  and  this  without  even  a  reason  or 
a  cause  being  assigned  by  the  city  council 
for  their  arbitrary  and  autocratic  action. 
The  authorities  are  so  numerous  to  sustain 
the  position  of  the  writer  that  this  cannot  be 
done  It  is  deemed  unnecessary  to  collate 
them.  There  Is  one  case,  however,  which  I 
desire  to  cite,  to  wit,  Tick  Wo  v.  Hopkins, 
118  U.  8.  856,  6  Sup.  Ct  1064,  30  L.  Ud.  220. 
In  that  opinion  this  language  Is  found  with 
reference  to  certain  ordinances  passed  by  the 
city  of  San  Francisco:  "There  is  nothing  in 
the  ordinance  which  points  to  such  a  regula- 
tion of  the  business  of  keeping  and  conduct- 
ing laundries.  They  seem  intended  to  confer, 
and  actually  do  confer,  not  a  discretion  to  be 
exercised  upon  a  consideration  of  the  circum- 
stances of  each  case,  but  a  naked  and  arbi- 
trary power  to  give  or  withhold  consent,  not 
only  as  to  places,  but  as  to  persons.  So  that 
If  an  applicant  for  such  consent  being  In  ev- 
ery way  a  competent  and  qualified  person, 
and  having  complied  with  every  reasonable 
condition  demanded  by  any  public  Interest 
should,  falling  to  obtain  the  requisite  con- 
sent of  the  supervisors  to  the  prosecution  of 
his  business,  apply  for  redress  by  the  Judi- 
cial process  of  mandamus  to  require  the  su- 
pervisors to  consider  and  act  upon  his.  case, 
it  would  be  a  sufficient  answer  for  them  to 
say  that  the  law  had  conferred  upon,  them 
authority  to  withhold  their  consent  without 
reason  and  without  responsibility.  The  pow- 
er given  to  them  is  not  confided  to  their  dis- 
cretion in  the  legal  sense  of  that  term,  but 
Is  granted  to  their  mere  wilL  It  Is  purely 
arbitrary,  and  acknowledges  neither  guid- 
ance or  restraint"  These  ordinances  were 
held  violative  to  the  fourteenth  amendment 
of  the  federal  Constitution,  and  the  court  fur- 
ther uses  this  language:  "It  was  said  in  the 
first  case  cited:  'undoubtedly  intended  not 
only  that  there  should  be  no  arbitrary  dep- 
rivation of  life  or  liberty,  or  arbitrary  spo- 
liation of  property,  but  that  equal  protection 
and  security  should  be  given  to  all  under  like 
circumstances  in  the  enjoyment  of  their  per- 
sonal and  civil  rights ;  that  all  persons  should 
be  equally  entitled  to  pursue  their  happiness 
and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts  of  the 
country  for  the  protection  of  their  persons 
and  property,  the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts; 
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that  no  Impediment  Should  be  Interposed  to 
the  pursuits  of  any  one,  except  as  applied  to 
the  same  pursuits  by  others  under  like  cir- 
cumstances; that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon  others 
In  the  same  calling;  and  condition ;  and  that 
In  the  administration  of  criminal  Justice  no 
different  or  higher  punishment  should  be  im- 
posed upon  one  than  such  as  is  prescribed  to 
all  for  like  offenses."* 

It  was  further  said  in  the  same  opinion: 
"When  we  consider  the  nature  and  the  the- 
ory of  our  institutions  of  government,  the 
principles  upon  which  they  are  supposed  to 
rest,  and  review  the  history  of  their  devel- 
opment, we  are  constrained  to  conclude  that 
they  do  not  mean  to  leave  room  for  the  play 
and  action  of  purely  personal  and  arbitrary 
power.  Sovereignty  Itself  is,  of  course,  not 
subject  to  law,  for  it  Is  the  author  and  source 
of  law;  but  In  our  system,  while  sovereign 
powers  are  delegated  to  the  agencies  of  gov- 
ernment, sovereignty  Itself  remains  with  the 
people,  by  whom  and  for  whom  all  govern- 
ment exists  and  acts,  and  the  law  is  the  def- 
inition and  limitation  of  power.  It  Is  indeed, 
quite  true,  that  there  must  always  be  lodged 
somewhere,  and  in  some  person  or  body,  the 
authority  of  final  decision ;  and  in  many  cas- 
es of  mere  administration  the  responsibility 
is  purely  political,  no  appeal  lying  except  to 
the  ultimate  tribunal  of  the  public  Judgment, 
exercised  either  in  the  pressure  of  opinion  or 
by  means  of  the  suffrage.  But  the  funda- 
mental rights  to  life,  liberty,  and  the  pursuit 
of  happiness,  considered  as  individual  pos- 
sessions, are  secured  by  those  maxims  of 
constitutional  law  which  are  the  monuments 
showing  the  victorious  progress  of  the  race 
In  securing  to  men  the  blessings  of  civilization 
under  the  reign  of  Just  and  equal  laws,  so 
that,  in  the  famous  language  of  the  Massa- 
chusetts Bill  of  Rights,  the  government  of 
the  commonwealth  'may  be  a  government  of 
laws  and  not  of  men.'  For  the  very  Idea  that 
one  man  may  be  compelled  to  hold  his  life, 
or  the  means  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  life,  at  the  mere 
will  of  another,  seems  to  be  intolerable  in 
any  country  where  freedom  prevails,  as  being 
the  essence  of  slavery  itself.  There  are  many 
Illustrations  that  might  be  given  of  this  truth, 
which  would  make  manifest  that  It  was  self- 
evident  in  the  light  of  our  system  of  Juris- 
prudence. The  case  of  the  political  fran- 
chise of  voting  is  one.  Though  not  regarded 
strictly  as  a  natural  right,  but  as  a  privilege 
merely  conceded  by  society,  according  to  Its 
will,  under  certain  conditions,  nevertheless 
it  is  regarded  as  a  fundamental  political 
right,  because  preservative  of  all  rights." 
And  as  further  said  by  that  same  august 
tribunal:  "But  it  commits  to  the  unrestrain- 
ed will  of  a  single  public  officer  the  power  to 
notify  every  person  who  now  employs  a  steam 
engine  in  the  prosecution  of  any  business  In 
the  city  of  Baltimore  to  cease  to  do  so,  and 


by  providing  compulsory  fines  for  every  day's 
disobedience  of  such  notice  and  order  of  re- 
moval renders  his  power  over  the  use  of 
steam  in  that  city  practically  absolute,  so 
that  he  may  prohibit  its  use  altogether.  But 
if  he  should  not  choose  to  do  this,  but  only 
to  act  in  particular  cases,  there  Is  nothing  in 
the  ordinance  to  guide  or  control  his  action. 
It  lays  down  no  rule  by  which  its  impartial 
execution  can  be  secured,  or  partiality  and 
oppression  prevented.  It  is  clear  that  giving 
and  enforcing  these  notices  may,  and  quite 
likely  will,  bring  ruin  to  the  business  of 
those  against  whom  they  are  directed,  while 
others,  from  whom  they  are  withheld,  may  be 
actually  benefited  by  what  Is  thus  done  to 
their  neighbors;  and,  when  we  remember 
that  this  action  or  nonaction  may  proceed 
from  enmity  or  prejudice,  from  partisan  zeal 
or  animosity,  from  favoritism  and  other  im- 
proper influences  and  motives,  easy  of  con- 
cealment and  difficult  to  be  detected  and  ex- 
posed, it  becomes  unnecessary  to  suggest  or 
comment  upon  the  injustice  capable  of  being 
wrought  under  cover  of  such  a  power,  for 
that  becomes  apparent  to  every  one  who  gives 
to  the  subject  a  moment's  consideration.  In 
fact,  an  ordinance  which  clothes  a  single  In- 
dividual with  such  power  hardly  falls  within 
the  domain  of  law,  and  we  are  constrained 
to  pronounce  It  inoperative  and  void." 

These  are  words  of  far-reaching  import 
and  great  wisdom,  and  are  applicable  to  the 
question  involved  here.  In  fact,  it  would  be 
a  difficult  thing  to  find  in  any  law  or  In  any 
act  of  any  legislative  body  power  more  ar- 
bitrary and  autocratic  than  that  quoted  In 
the  charter  of  the  city  of  Texarkana,  and  I 
do  not  understand  how  It  is  possible  that  the 
citizenship  of  Texas  can  be  required  to  hold 
their  rights,  privileges,  life,  and  liberty  under 
such  arbitrary  rules  of  autocratic  power. 
Quotations  like  that  taken  from  the  decision 
of  the  United  States  Supreme  Court,  above 
enunciated,  could  be  multiplied  Indefinitely, 
and  from  every  court  of  last  resort  in  the 
federal  union.  The  stretch  of  arbitrary  pow- 
er under  discriminating  statutes,  when  up- 
held, will  bring  more  than  serious  trouble  in 
the  end.  Ours  are  a  people  who  believe  in 
an  adherence  to  the  law  of  the  land,  and 
have  never,  when  their  attention  has  been 
called  to  it,  yielded  to  a  desire  for  arbitrary 
discrimination  or  autocracy  in  any  form.  In 
this  day  of  latltudlnarlanism  and  exceeding- 
ly liberal  construction,  it  may  be  well  enough 
for  the  Judiciary  to  look  well  and  guard  close- 
ly against  this  character  of  vicious  legisla- 
tion. I  am  of  opinion  that  section  quoted  is 
invalid,  arbitrary,  and  legally  unjust,  and 
should  be  held  void. 

I  do  not  care  to  discuss  the  other  ques- 
tions; but  some  of  those  are,  in  my  judg- 
ment, well  taken  and  should  have  been  sus- 
tained!. But  I  thought  proper  to  make  these 
remarks  in  regard  to  the  questions  discussed. 
I  therefore  enter  my  dissent 
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yeuLiuu  ui  jj,  vf.  v^iarK.    i\eiiuor  remaaaea. 

Dan  T.  Leary,  for  appellant.  F.  J.  McCord, 
Asst.  Atty.  Gen.,  and  F.  M.  Ball,  City  Atty., 
for  the  State. 

DAVIDSON,  P.  J.  This  case  has  practically 
the  same  questions  raised  as  those  contained 
in  Ex  parte  Abrams  (decided  at  a  former  term 
of  this  court)  120  &  W.  883,  and  in  which 
the  motion  for  rehearing  was  overruled  at  the 
present  term  of  the  court  My  Brethren  re- 
manded the  applicant  in  that  case,  and  held 
that  the  questions  of  law  suggested  for  revi- 
sion were  properly  decided  against  the  appli- 
cant 

Under  the  authority  of  that  case,  the  relator 
in  this  case  must  be  remanded  to  custody ;  and 
it  is  accordingly  so  ordered. 


Ex  parte  PARKER. 
(Court  of  Crimina^Ap^eaU  of  Texas.  June 

Original  application  for  habeas  corpus  on  peti- 
tion of  Henderson  Parker.  Petitioner  remanded. 

Hart,  Mahaffey  &  Thomas  and  S.  J.  Henry, 
for  appellant.  F.  J.  McCord,  Asst  Atty.  Gen., 
and  FT  M.  Ball,  City  Atty.,  for  the  State. 

RAMSEY.  J.  This  is  an  original  application 
for  a  writ  of  habeas  corpus. 

The  Thirtieth  Legislature  (Sp.  Laws  1907, 
p.  823,  c.  104)  created  a  special  charter  for 
the  city  of  Texarkana,  and  among  other  things 
provided  for  a  corporation  or  city  court,  con- 
ferring upon  it,  in  said  act,  jurisdiction  with- 
in the  limits  of  the  city  in  all  criminal  cases 
arising  under  the  ordinances,  and  concurrent 
jurisdiction  with  the  justice  of  the  peace  in  all 
criminal  cases  arising  under  the  laws  of  this 
state,  except  authorizing  the  recorder  to  act 
as  a  magistrate  in  examining  trials  as  well  as 
other  authority  in  said  act  fully  set  out.  This 
act  is  claimed  to  be  Invalid  for  the  reason,  first, 
that  the  Legislature  cannot  confer  upon  city 
courts  jurisdiction  to  try  offenses  against  state 
laws;  second,  that  the  Legislature  cannot  in 
the  same  act,  incorporate  a  city  and  create  a 
state  court,  because  the  Constitution  prohibits 
bills  containing  more  than  one  subject;  third, 
the  act  is  invalid  because  the  effect  of  creating 
such  a  corporation  court  would  operate  as  a 
repeal  of  the  general  laws  of  this  state  and 
impair  their  jurisdiction.  These  several  mat- 
ters, as  well  as  all  grounds  upon  which  relator's 
release  is  sought,  were  fully  considered  and  dis- 
cussed in  the  recent  case  of  Ex  parte  Abrams, 
120  S.  W.  883,  where  we  held  adversely  to  re- 
lator's contentions. 

Believing  that  relator  is  held  under  a  valid 
judgment  of  conviction,  it  is  ordered  that  he  be, 
and  is  hereby,  remanded  to  custody. 

DAVIDSON,  P.  J.  For  reasons  for  my  dis- 
sent in  this  case,  see  those  in  dissenting  opin- 
ion in  Ex  Darte  Abrams  (decided  at  present 
term)  120  S.  W.  883. 


CLARK  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne 
19,  1909.) 

Bubglaby  (S  4*)— "Hous*"— Showcase. 

A  showcase  set  in  a  vestibule  of  a  build- 
ing, under  the  floor  of  the  first  story  of  the 


it  was  not  a  "house."  within  Pen.  Code  lHi)~>. 
art.  843,  making  it  burglary  to  unlawfully  enter 
a  house. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  i  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8351-3357.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Edward  Dwyer,  Judge. 

Will  Clark  was  convicted  of  burglary,  and 
appeals.    Reversed  and  remanded. 

Carlos  Bee,  for  appellant  F.  J.  McCord, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
three  years'  confinement  In  the  penitentiary. 

The  facts  In  this  case  show  that  Blum  & 
Co.,  a  mercantile  concern,  did  a  dry  goods 
business  in  the  city  of  San  Antonio.  Their 
store  had  a  vestibule,  with  a  door  leading  in- 
to the  store,  setting  back  at  the  back  of  the 
vestibule.  In  the  center  of  the  vestibule 
was  a  showcase  about  5  or  6  feet  square  and 
some  6  or  8  feet  high,  with  a  cover  on  same. 
There  was  a  door  that  led  Into  the  showcase. 
The  showcase  was  under  the  floor,  so  to 
speak,  of  the  first  story  of  the  building,  and, 
of  course,  necessarily  under  the  general  roof 
that  covered  the  entire  building.  The  show- 
case contained  a  wax  figure  of  a  woman,  that 
was  handsomely  dressed  to  represent  a  wo- 
man. On  the  night  of  the  supposed  burglary 
appellant  was  seen  to  enter  the  door  leading 
into  this  showcase,  and  was  somewhat  in  a 
stooping  position  raising  the  skirts  that  cov- 
ered the  wax  figure,  at  the  time  he  was  hail- 
ed by  a  policeman,  who  demanded  to  know 
what  be  was  doing  In  the  showcase,  and  a 
few  moments  thereafter  was  arrested  by  a 
policeman  in  company  with  another  police- 
man and  carried  to  jail.  Some  of  the  wit- 
nesses say  four,  five,  or  six  men,  possibly, 
could  stand  up  in  the  showcase.  The  show- 
case was  in  no  way  attached  to  the  building 
and  could  have  been  moved. 

We  do  not  think,  under  the  above  detailed 
facts,  the  showcase  constitutes  a  bouse,  with- 
in the  contemplation  of  article  843  of  the 
Penal  Code  of  1695  of  this  state,  which  makes 
It  a  burglary  to  unlawfully  enter  a  house, 
since  said  showcase  Is  not  within  contempla- 
tion of  law  a  house.  Suppose  the  showcase. 
Instead  of  having  a  lock  upon  same,  as  the 
witnesses  testify,  which  was  broken,  It  had 
had  a  sliding  door,  as  most  showcases  have, 
and  the  defendant  had  walked  up  to  the 
showcase,  setting  in  the  vestibule,  and  slid 
the  door  back,  and  taken  something  out  of 
the  showcase.  Would  this  have  been  a  house, 
within  the  contemplation  of  the  statute  cit- 
ed?  We  say  not  Then  does  the  fact  that 


•For  other  cues  see  same  topic  and  section  NUMBER 
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die  showcase  bad  a  lock  upon  same  make  it 
a  house?  We  say  not  In  the  case  of  Willis 
v.  State,  33  Tex.  Cr.  R.  168,  25  S.  W.  1119, 
we  held  that,  on  a  trial  for  burglary  of  a 
fruit  stand,  the  same  being  a  boxlike  struc- 
ture in  the  shape  of  a  piano  box,  about  8 
feet  high,  with  shelves  and  counter,  of  suffi- 
cient proportions  to  admit  of  the  entrance 
and  standing  up  therein  of  the  proprietor 
while  making  sales,  the  structure  came  with- 
in the  definition  of  a  house.  In  the  case  of 
Williamson  v.  State,  89  Tex.  Cr.  R.  60,  44  S. 
W.  1107,  73  Am.  St  Rep.  901,  we  held  that  a 
portable  box  4  feet  high  on  one  side  and  18 
Inches  on  the  opposite  side,  14  feet  long,  and 
6  feet  wide,  used  to  hold  oats  in,  is  not  a 
house,  within  the  contemplation  of  the  stat- 
ute of  burglary.  In  commenting  upon  this 
case  this  court  said  that:  "It  is  true  that  it 
had  four  sides  and  was  covered  over;  but  it 
was  nevertheless  a  box,  and  not  a  house. 
All  boxes  which  contain  goods — shoes,  gro- 
ceries, etc. — for  shipment  would  be  houses,  If 
this  box  is.  held  to  be  one.  The  evidence  ex- 
cludes the  idea  of  permanency  of  location  or 
fixedness  of  place  in  regard  to  this  house. 
It  was  portable,  and  made  for  the  express 
purpose  of  being  carried  from  place  to  place 
for  the  purpose  of  holding  the  heads  cut 
from  grain,"  etc.  We  do  not  think  the  evi- 
dence In  this  case  authorizes  us  to  hold  that 
the  showcase  in  question  was  a  house,  with- 
in the  contemplation  of  the  statute  of  this 
state. 

So  believing,  the  judgment  is  reversed,  and 
the  cause  remanded  for  the  utter  lack  of  suf- 
ficiency of  evidence. 


JOHNSON  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  June  19, 

Indictment  and  Infobmation  (f  122*)— Va- 
riance Between  Complaint  and  Intob- 

MATION. 

A  complaint  charged  that  accused  had  play- 
ed and  bet  at  a  game  played  with  dice;  such 
game  not  having  been  played  and  bet  made  at 
a  private  residence  occupied  by  a  family,  etc. 
The  information  charged  that  accused  had  play- 
ed and  bet  at  a  game  played  with  dice,  called 
"craps";  such  game  not  having  been  played  at 
a  private  residence,  etc.  Held,  that  there  was 
a  fatal  variance  between  the  complaint  and 
information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  122.*] 

Appeal  from  Johnson  County  Court;  3.  B. 
Haynes,  Judge. 

A.  Johnson  was  convicted  of  unlawfully 
shooting  craps,  and  he  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  shooting  craps,  and  his  punish- 
ment assessed  at  a  fine  of  $20. 


The  complaint  in  this  case  alleges  that  ap- 
pellant did  unlawfully  play  and  bet  at  a 
game  played  with  dice;  said  game  played 
with  dice  not  then  and  there  being  played 
and  bet  at  a  private  residence  occupied  by  a 
family,  etc.  The  Information  charges  appel- 
lant did  then  and  there  unlawfully  play  and 
bet  at  a  game  played  with  dice,  called 
"craps" ;  said  game  played  with  dice  not  then 
and  there  being  played  at  a  private  residence, 
etc.  There  is  a  fatal  variance  between  the 
information  and  the  complaint 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


ZINN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  19, 
1909.) 

Intoxicating  Liquors  (}  223*)  —  Illegal 
Sale  —  Prosecution  —  Admissibility  oe 
Evidence. 

In  a  prosecution  for  illegally  selling  in- 
toxicating honors,  where  there  was  no  system 
of  Belling  relied  upon,  testimony  as  to  an  al- 
leged sale  at  a  different  place  than  that  relied 
on  for  a  conviction  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  272;  Dec  Dig.  S  223.*] 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

Roy  Zinn  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Reversed 
and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 


BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $100  and  60 
days'  Imprisonment  in  the  county  jail. 

BUI  of  exceptions  No.  1  complains  the 
court  over  appellant's  objection,  permitted 
state's  witness  Fred  Fauth  to  testify  that 
he  bought  two  pints  of  whisky  from  George 
Whitford  in  appellant's  place  of  business 
January  1,  1909.  Appellant  objected,  be- 
cause Bald  testimony  was  immaterial  and  Ir- 
relevant, In  this:  That  said  testimony  did 
not  tend  to  establish  the  offense  for  which 
appellant  was  being  tried,  nor  connect  the 
appellant  with  the  sale  of  the  whisky  by 
Whitford  to  Brooks,  and  was  offered  for  the 
purpose  to  create  prejudice  in  the  minds  of 
the  jury  againBt  defendant  This  bill  shows 
that  the  sale,  if  it  was  a  sale,  testified  to  by 
the  witness,  was  at  another  and  different 
time  from  that  relied  on  In  the  prosecution 
in  this  case,  and  therefore  the  testimony  was 
inadmissible. 

Same  may  be  said  of  bill  of  exceptions 
No.  2.  There  was  no  system  relied  upon  in 
this  case  for  a  conviction,  and  therefore  the 
testimony  was  inadmissible. 

The  judgment  is  reversed,  and  the  cause  is 
remanded. 
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DUKB  STATE 

(Court  of  Criminal  Appeals  of  Texas.  June  19, 

1909.) 

1.  Homicide  (|  800*)  —  Instructions  —  Re- 
quests —  Presumption  as  to  Decedent's 
Intention. 

In  a  murder  case,  where  accused  testified 
that  decedent  had  slapped  him  with  his  hat. 
and  then  threatened  to  go  into  bis  shop  and 
return  and  settle  the  quarrel,  and  when  he  re- 
turned from  the  shop  had  a  gun  in  his  hand, 
with  his  hand  on  the  hammer,  and  from  his 
vovements  accused  thought  he  was  going  to 
shoot,  and  himself  immediately  shot  decedent, 
though  the  evidence  as  to  decedent  being  armed 
was  contradicted,  the  court  should  have  charg- 
ed Pen.  Code  1895,  art  676,  providing  that, 
when  a  homicide  is  committed  to  prevent  mur- 
der, maiming,  etc,  if  the  weapon  used  by  the 
party  attempting  to  murder  or  maim  was  cal- 
culated to  produce  that  result,  it  is  presumed 
that  the  person  using  it  designed  to  inflict  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  Si  614,  622-626;  Dec.  Dig.  g  300.*] 

2.  Criminal  Law  (|  770*)— Prosecution— 
Instructions—  Necessity. 

When  accused  introduces  evidence  raising 
an  issue  favorable  to  himself,  the  law  appli- 
cable thereto  should  be  charged,  irrespective  of 
the  trial  court's  opinion  as  to  the  weight  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1806;  Dec  Dig.  $  770.*] 

Ramsey,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Edward  Dwyer,  Judge. 

E.  W.  Duke  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Reversed, 
and  remanded  for  a  new  trial. 

Carlos  Bee,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  and  C.  A.  Davies,  for  the 
State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  first  degree;  bis  punish- 
ment being  assessed  at  a  life  term  In  the 
penitentiary. 

He  owned  a  saloon.  The  deceased  was 
connected  with,  either  as  proprietor  or  em- 
ploye, a  butcher  shop  adjoining  the  saloon. 
Both  establishments  used  the  water-closet 
Appellant  however,  contended  that  the  wa- 
ter-closet belonged  to  or  was  under  his  con- 
trol, which  was  a  disputed  fact  so  far  as 
the  butcher  shop  people  were  concerned. 
There  is  evidence  to  the  effect  that  the  de- 
ceased nailed  up  the  water-closet  and  that  ap- 
pellant caught  him  in  the  act  of  nailing  it  up, 
and  he  went  away.  There  is  testimony  that 
after  this  occurrence  appellant  secured  a 
lock  and  locked  the  water-closet  against  the 
butcher  shop  people.  These  matters  magni- 
fied themselves  into  trouble  of  a  personal  na- 
ture between  appellant  and  deceased.  The 
state  proved  animosity  on  the  part  of  ap- 
pellant and  threats  as  well  against  the  de- 
ceased. A  few  moments  before  the  fatal 
difficulty  they  had  some  words,  and  It  is 


shown  that  the  deceased  took  his  hat  off, 
and  either  threw  it  on  the  ground  In  a  de- 
fiant way,  or  struck  appellant  about  the  face 
with  It — as  the  witnesses  express  it  "raked 
It  across  his  [appellant's]  face.'*  Without 
going  into  a  detailed  statement  of  the  state's 
side  of  the  case,  It  may  be  sufficient  to  say 
that  the  court  presented  that  side  of  It  suffi- 
ciently. 

Appellant's  contention  is  that  the  court 
erred  in  not  charging  article  676  of  the  Pe- 
nal Code  of  1895,  with  reference  to  the  pre- 
sumption arising,  favorably  to  the  accused, 
where  the  weapon  or  means  used  are  such 
as  are  calculated  to  produce  death,  maiming, 
etc.  In  this  connection  appellant's  testimony 
is  that  after  the  deceased  used  his  hat  upon 
him  he  made  a  threat  to  go  into  his  butcher 
shop  and  return  and  settle  the  matter;  that 
deceased  went  Immediately  Into  the  butcher 
shop  and  returned,  and  as  he  returned  he  had 
a  "gun"  in  his  band,  and  with  bis  hand  upon 
the  hammer,  and  from  his  movements  and 
the  environments  of  the  occasion,  he  thought 
be  was  going  to  shoot,  and  that  he  (appel- 
lant) shot  immediately,  as  he  thought  his  life 
depended  upon  such  action;  that  he  shot  hur- 
riedly, did  not  even  raise  the  gun  to  his 
shoulder,  and  deceased  was  slain.  There  is 
evidence  contradictory  of  appellant  with  ref- 
erence to  deceased  being  armed.  This  does 
not  affect  the  question.  When  the  accused 
introduces  evidence  suggesting  or  raising  an 
issue  favorable  to  his  side,  the  law  applica- 
ble to  that  testimony  should  be  given  in 
charge  to  the  Jury.  It  is  not  the  province 
of  the  court  to  settle  the  veracity  of  wit- 
nesses or  weight  of  testimony  in  giving  or 
refusing  charges  or  omitting  to  charge. 

Under  appellant's  testimony,  above  stat- 
ed, the  court  should  have  given  In  charge 
article  676  of  the  Penal  Code,  and  because 
of  this  omission  this  Judgment  should  be  re- 
versed, and  remanded  for  another  trial;  and 
It  is  accordingly  so  ordered. 

RAMSEY,  J.  (dissenting).  I  do  not  think 
the  court  erred  in  not  giving  In  charge  ar- 
ticle 676.  There  was  In  the  case  no  direct 
and  positive  evidence  that  the  deceased  had 
a  gun.  The  testimony  of  appellant  does  not 
as  I  believe,  raise  this  Issue.  His  strongest 
statement  Is:  "He  had  something  that* look- 
ed like  a  gun  to  me."  This  undoubtedly  en- 
titled appellant  to  a  submission  of  the  issue 
of  self-defense,  based  on  reasonable  appear- 
ances of  danger,  but  not  as  I  conceive,  to 
an  instruction  that  it  was  to  be  presumed 
that  deceased  intended  to  kill.  This  statute 
should  never  be  given  in  charge,  as  I  under- 
stand the  law,  unless  there  Is  evidence  that 
in  fact  the  deceased  was  in  the  act  of  using 
a  deadly  weapon.  In  this  case  all  the  evi- 
dence, except  the  mere  surmise  of  appellant 
shows  the  deceased  was,  at  the  time  he  was 
killed,  unarmed. 
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GARDNER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Not.  11, 
1908.   On  Rehearing,  Jane  23,  1909.) 

1.  INDICTMENT   AND    I  INFORMATION   (§    T9*)  — 

Separate  Counts  —  Reference  from  Out 
Count  to  Anotheb — Spelling  of  Words. 
Where  the  first  count  of  the  indictment 
charged  that  the  "grand  Jurors"  present  to  the 
court,  etc,  the  second  count,  charging  that  "the 
'gardn'  Jurors  aforesaid"  do  further  present, 
etc.,  was  not  fatally  defective  for  misspelling  the 
word  "grand,"  as,  even  omitting  it,  so  as  to 
make  the  count  read  "the  jurors  aforesaid,"  the 
omission  could  be  supplied  by  reference  to  the 
first  count,  which  correctly  spelled  the  word. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  g  214 ;  Dec  Dig.  § 
TO.*] 

2.  Criminal  Law  ({  829*)— Instructions— 
Requests— Charges  Already  Given. 

Special  charges  requested  by  accused  were 
properly  refused,  where  they  were  covered  by 
the  main  charge  given  so  far  as  applicable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Daw,  Cent.  Dig.  f  2011;  Dec  Dig.  8  829.*] 

8.  Criminal  Daw  (g  822*)— Instructions— 
Misleading  Instructions. 

A  supplemental  charge  being  given  contem- 
poraneously with  the  general  charge,  a  state- 
ment in  the  general  charge  that  the  jury  "will 
be  governed  by  this  charge  as  the  law  in  this 
case"  could  not  have  misled  the  jury  to  believe 
that  the  supplemental  charge  was  not  the  law 
of  the  case,  or  should  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Daw,  Cent.  Dig.  8  1990;  Dec.  Dig.  {  822.*] 

4.  Criminal  Daw  (§  866*)  —  Evidence  —  Res 
Gestji— Statements  of  Prosecutrix  After 
Commission  of  Crime. 

In  a  prosecution  for  aggravated  assault, 
prosecutrix's  father  testified  that  about  midnight 
he  heard  prosecutrix  scream  from  her  sleeping 
room,  adjoining  his,  and  ran  into  her  room, 
when  she  stated  that  some  one  was  in  her  room, 
and  he  called  to  accused,  who  was  in  the  next 
room,  and  asked  him  if  he  had  been  in  prosecu- 
trix's room,  and  accused  replied  that  he  beard  a 
noise  in  another  room,  and,  on  not  finding  any- 
thing there,  went  into  prosecutrix's  room  by 
mistake  to  see  what  was  going  on  there;  that 
his  daughter  was  crying,  and  he  got  her  in  his 
room  when  she  said  that  the  man  was  beside 
her  bed  and  had  hold  of  her  hand,  and  when  she 
screamed  told  her  to  hush  and  not  to  call  her 
papa,  and  he  would  go  back — the  latter  state- 
ment being  made  not  over  three  or  four  min- 
utes after  prosecutrix  called  to  her  father. 
Held,  that  the  testimony  was  part  of  the  res 
gestae,  being  a  continuous  transaction,  and  that 

erosecutrix  had  testified  to  the  same  facts  and 
ad  not  been  impeached  did  not  render  it  inad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Daw,  Cent  Dig.  gg  816,  817 ;  Dec  Dig.  g  366.*] 

5.  Criminal  Daw  (I  351*)— Evidence— Acts 
of  Accused  After  Crime— Incriminating 
Circumstances. 

In  a  prosecution  for  aggravated  assault, 
where  accused,  who  slept  in  the  next  room  to 
prosecutrix,  admitted  he  was  in  her  room,  and 
she  testified  that  a  man  had  hold  of  her  hand, 
and  told  her,  when  she  screamed,  to  hush  and 
he  would  go  back,  evidence  was  admissible  that, 
shortly  afterward,  accused  took  his  trunk,  gun, 
and  wagon  and  left  the  houses 

[Ed.  Note. — For  other  cases,  see  Criminal 
Daw,  Cent.  Die.  II  77ft:  Dec.  Dig.  g  351.*] 


6.  Criminal  Daw  (g  448*)— Evidence— Opin- 
ion Evidence— Shorthand  Statement  of 
Fact. 

In  a  prosecution  for  aggravated  assault, 

where  prosecutrix's  father  testified  that  when 
she  screamed  he  called  to  accused  in  the  next 
room,  and  accused  stated  that  he  had  been  in 
her  room  by  mistake,  testimony  by  witness  that 
after  he  got  bis  daughter  in  his  room,  shortly 
after  the  alleged  assault,  he  heard  a  noise  in 
accused's  room  like  he  was  drawing  a  gun  from 
under  the  bed  and  put  a  shell  into  it  that  "it 
went  like  a  gun  break  and  I  am  satisfied  it 
was,"  and  that  accused  had  a  gun  and  kept  it 
under  his  bed,  which  accused  admitted,  was  a 
shorthand  statement  of  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Daw,  Cent  Dig.  g  1052;  Dec  Dig.  g  44a*] 

7.  Criminal  Daw  (g  364*)  —  Evidence  —  Res 
Gestjb— Accused's  Conduct  After  Crime. 

The  testimony  was  admissible  as  part  of  the 
res  gestte. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Daw,  Cent.  Dig.  g  816 ;  Dec.  Dig.  g  364.*] 

8.  Rape  (g  45*)— Prosecution— Admissibil-  , 
itt  of  Evidence— Relevancy. 

Testimony  that  one  accused  of  aggravated 
assault  on  a  female  procured  a  gun  immediately 
after  the  assault  was  admissible  to  explain  why 
accused  was  permitted  to  stay  in  the  house  aft- 
er being  charged  with  the  assault 

[Ed.  Note.— For  other  cases,  see  Rape.  Cent. 
Dig.  g  52;  Dec  Dig.  g  45.*] 

On  Rehearing. 

9.  Criminal  Daw  (g  863*)  —  Instructions 
After  Retirement. 

Since  the  enactment  of  Rev.  St.  1870. 
which  omitted  the  provision  inhibiting  the  trial 
court  from  charging  the  jury  after  its  retire- 
ment excflot  on  its  application,  the  trial  judge 
can  recall  the  jury  for  additional  charges,  ei- 
ther at  its  request  or  on  his  own  motion,  so 
that  it  was  not  error  for  the  court  to  charge 
beyond  the  request  of  the  jury,  when  it  request- 
ed further  Instructions  after  retirement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Daw,  Cent.  Dig.  gg  3)05, 2006 ;  Dec  Dig.  g  863.*] 

Appeal  from  District  Court,  Bosque  Coun- 
ty; O.  D.  Dockett,  Judge. 

Sam  Gardner  was  convicted  of  aggravated 
assault,  and  he  appeals.  Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  3.  Appellant  was  convicted  of 
an  aggravated  assault,  and  his  punishment 
assessed  at  a  fine  of  $500  and  12  months' 
confinement  in  the  county  jail.  The  indict- 
ment contains  two  counts,  as  follows: 

"That  Sam  Gardner,  on  or  about  the  5th 
day  of  September,  A.  D.  one  thousand  nine 
hundred  and  six  (1906),  and  anterior  to  the 
presentment  of  this  Indictment,  in  the  coun- 
ty of  Bosque,  and  state  of  Texas,  did  then 
and  there  unlawfully  make  an  assault  in  and 
upon  the  person  of  Cora  Goyne,  a  woman, 
and  did  then  and  there  by  force,  threats,  and 
fraud  attempt  to  ravish  and  have  carnal 
knowledge  of  the  said  Cora  Goyne,  without 
her  consent 

"And  the  gardn  jurors  aforesaid,  upon 
their  oaths  as  aforesaid,  do  further  present 
in  and  to  said  court  that  heretofore,  to  wit, 


•For  ots»r  cues  see  same  topic  and  section  NUMBER  la  Doc.  ft  Am.  Diss.  1897  to  date.  *  Reporter  Indues 
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on  or  about  said  date,  in  said  state  and 
county,  the  said  Sam  Gardner  did  then  and 
there  make  an  assault  with  Intent  then  and 
there  to  commit  rape  In  and  upon  one  Cora 
Goyne,  a  woman,  by  then  and  there  attempt- 
ing by  force,  threats,  and  fraud  to  ravish  and 
have  carnal  knowledge  of  the  said  Cora 
Goyne,  without  her  consent" 

The  court  presented  to  the  jury  only  the 
second  count  of  the  Indictment  Appellant 
Insists  the  second  count  of  the  indictment  is 
defective,  because  the  same,  instead  of  say- 
ing "the  grand  jurors  aforesaid,"  misspelled 
the  word  "grand,"  and  it  reads,  as  above 
stated,  "gardn  jurors  aforesaid."  It  Is  a 
well-known  rule  of  this  court  that  we  will 
look  to  one  count  in  an  indictment  to  make 
intelligible  another  count  If  the  word  mis- 
spelled had  been  left  out  entirely,  still  the 
second  count  would  have  been  a  good  count 
It  would  have  read,  "the  jurors  aforesaid." 
The  word  "aforesaid"  would  clearly  relate 
back  to  the  beginning  of  the  indictment 
which  says  "the  grand  jurors."  So  we  take 
It  that  the  court  did  not  err  in  submitting 
said  count  on  the  ground  that  same  was  de- 
fective. 

The  motion  for  a  new  trial  in  this  case 
covers  19  pages  of  the  transcript  rendering 
it  practically  Impossible  to  review  same  se- 
riatim in  the  length  of  an  ordinary  opinion; 
but  we  have  read  all  of  appellant's  criticisms 
upon  the  charge,  and  very  carefully  the 
charge  of  the  court  We  wish  to  say  in  ad- 
vance that  the  charge  of  the  court  Is  correct 
and  that  it  was  not  necessary  to  give  any  of 
appellant's  special  charges,  because  same,  as 
far  as  applicable  to  the  facts  of  this  case, 
were  covered  by  the  main  charge  of  the 
court  It  appears  that  the  court  gave  a  gen- 
eral charge,  and  then  supplemented  the  gen- 
eral charge  with  an  additional  charge.  The 
general  charge  contains  this  clause:  "You 
will  be  governed  by  this  charge  as  the  law 
in  this  case."  The  supplemental  charge  was 
given  contemporaneously,  of  course,  with  the 
main  charge,  and  the  jury  could  not  have 
been  misled  into  the  belief  that  the  supple- 
mental charge  did  not  contain  the  law,  or 
was  not  part  and  parcel  of  the  general  charge 
given  by  the  court  The  court  charged  on 
assault  to  rape  and  aggravated  assault  and 
charged  in  every  possible  way  that  could 
be  suggested  that  if  the  appellant  had  reason 
to  believe  and  did  believe  that  his  advances 
towards  prosecutrix  would  not  be  objection- 
able to  her,  or  If  she  invited  said  advances, 
or  if  they  had  a  reasonable  doubt  of  these 
facts,  to  find  him  not  guilty.  So  we  take  it 
as  suggested  above,  the  charge  covered  ev- 
ery possible  phase  of  the  evidence  In  this 
case. 

Bill  of  exceptions  No.  1  shows  the  state 
introduced  the  witness  Jeff  Goyne,  father  of 
prosecutrix,  who  testified,  among  other 
things:  That  between  12  and  1  o'clock  on 
the  night  of  the  disturbance  at  his  house  he 
heard  his  daughter,  the  prosecuting  witness, 


scream  and  call  to  him  from  an  adjoining 
room,  where  she  was  sleeping,  and  "I  ran  in- 
to her  room  as  quickly  as  I  could  get  there. 
She  stated  that  there  was  somebody  In  her 
room."  That  he  called  to  Mr.  Gardner,  the 
defendant  who  was  rooming  in  the  next  and 
adjoining  room  to  his  daughter,  and  asked 
him  if  it  was  he  that  had  been  in  his  daugh- 
ter's room,  and  defendant  said  that  It  was, 
bat  that  he  went  there  through  a  mistake, 
and  that  he  beard  a  terrible  racket  in  the 
other  room,  which  was  the  parlor,  and  did 
not  find  anything,  and  came  back  and  step- 
ped in  the  prosecuting  witness'  room  to  see 
what  was  going  on  in  there.  That  his  daugh- 
ter was  crying  when  he  got  into  her  room, 
and  that  be  did  not  know  whether  she  said 
anything  else  or  not  The  witness  said: 
"We  got  her  out  of  her  room  Into  ours  as 
quick  as  we  could,  and  she  then  told  us  that 
the  man  was  down  by  the  side  of  her  bed 
and  had  hold  of  her  hand  when  she  woke  up 
and  called  to  me.  She  stated  that  the  man 
also  said :  'Hush,  Hush  t  I'll  go  back.  Don't 
call  your  papa.'  This  statement  was  made 
to  me  by  my  daughter  not  over  three  or  four 
minutes  from  the  time  that  she  called  to  me 
from  her  room."  Appellant  objects  to  said 
testimony  because  the  prosecutrix  'had  tes- 
tified to  the  same  facts,  and  no  evidence  had 
been  Introduced  even  remotely  to  contradict 
her  statement  and  said  testimony  of  said 
witness  was  not  admissible  as  original  testi- 
mony, and  because  it  was  shown  that  prose- 
cutrix had  made  an  outcry  and  witness  had 
responded  to  the  same;  because  It  was  no 
part  of  the  res  gestae,  and  was  not  in  re- 
buttal. The  court  in  his  explanation  to  the 
bill,  says  that  the  conversation  of  appellant 
with  his  daughter  was  one  continuous  trans- 
action, and  the  defendant  afterwards  took 
the  stand  himself  and  testified  that  he  was 
in  the  girl's  room,  and  that  she  was  lying  in 
her  bed  on  the  front  part  of  the  bed.  "I 
stood  there  about  a  second,  and  she  raised 
up  on  her  right  elbow  and  beckoned  to  me 
twice,  and  when  she  did  that  I  started  to 
walk  where  she  was,  when  I  noticed  that  the 
door  was  open  which  led  into  the  dining 
room,  which  was  her  father's  room,  and  I 
tried  to  keep  from  walking  any  more  up- 
right than  I  could  help.  When  I  got  to  the 
bed,  she  had  whirled  over  on  her  back,  and 
was  lying  with  her  head  next  to  the  corner 
of  the  bed  next  to  me,  with  ber  feet  on  the 
opposite  side,  and  just  as  I  got  to  the  bed 
she  reached  out  her  right  hand  and  taken  me 
by  the  left  band."  This  statement  was  clear- 
ly part  of  the  res  gestae,  and,  as  suggested  in 
the  explanation  of  the  court  was  one  con- 
tinuous transaction,  and  the  sheer  fact  that 
appellant  had  not  put  witnesses  on  to  Im- 
peach the  prosecutrix  would  not  render  In- 
admissible Bald  statements. 

Bill  No.  2  shows  that  the  state  proved  by 
Jeff  Goyne,  prosecutrix's  father,  that  appel- 
lant left  his  (witness')  house  and  took  with 
him  his  trunk,  delivery  wagon,  and  shotgun. 
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Appellant  objected  to  this  testimony  on  the 
ground  that  same  was  Irrelevant,  Immaterial, 
and  greatly  prejudicial  to  the  rights  of  de- 
fendant; further,  that  It  was  not  shown 
that  the  prosecutrix  knew  that  he  took  his 
gun,  and  was  not  admissible  to  prove  threats. 
The  court  allowed  the  bill,  with  the  explana- 
tion that  defendant's  conduct  and  action  Im- 
mediately before  the  transaction  and  soon 
afterwards  are  always  admissible,  and  In 
this  case  the  fact  that  defendant  was  moving 
his  property  away  was  a  circumstance  to  be 
considered  by  the  jury  as  to  what  the  de- 
fendant's motive  was,  in  connection  with  all 
the  other  facts  and  circumstances  In  the  case. 
The  testimony  was  clearly  admissible. 

Bill  No.  S  shows  that  Jeff  Goyne,  after 
testifying  to  the  facts  as  shown  in  bill  No. 
1,  stated:  That  after  the  witness  got  in  his 
own  room  he  heard  a  noise  like  the  defend- 
ant was  dragging  a  gun  from  under  the  bed 
and  threw  a  cartridge  into  it  Witness  stat- 
ed: "It  went  like  a  gun  break,  and  I  am 
satisfied  it  was.  It  sounded  like  a  gun." 
That  he  knew  where  defendant  kept  his 
gun.  That  he  kept  It  under  his  bed.  The 
court  appends  this  explanation  to  the  bill: 
"It  comes  within  the  rule  of  shorthand  ren- 
dering of  facts,  and  Is  admissible,  and  be- 
cause it  was  a  part  of  the  res  gestae  of  the 
transaction,  and  because  the  defendant  ad- 
mitted in  his  testimony,  as  shown  by  the 
stenographer's  report  in  this  case,  that  he 
did  keep  his  gun  under  the  bed;  that  the 
evidence  was  further  admissible  to  explain 
to  the  Jury  why  defendant  was  permitted  to 
stay  in  the  house  after  having  been  charged 
with  such  a  serious  offense  against  his 
daughter."  Under  the  explanation  of  the 
court  the  testimony  was  admissible. 

We  have  carefully  reviewed  all  of  appel- 
lant's assignments  of  error,  and  hold  that 
none  of  them  are  well  taken.  The  evidence 
clearly  supports  the  verdict 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  in  all  things  affirmed. 

On  Rehearing. 

This  case  was  affirmed  at  a  former  sitting 
of  this  court  and  now  comes  before  us  on 
motion  for  rehearing. 

Appellant  contends  this  court  erred  In 
overruling  and  in  not  sustaining  his  assign- 
ment of  error  wherein  the  court's  action  in 
attempting  to  answer  the  written  request 
of  the  jury  for  further  instructions  is  com- 
plained of.  To  support  his  contention  ap- 
pellant cites  us  to  the  following  authorities: 
Wlllson's  Code  Cr.  Proc.  art  734;  Lee  v. 
State,  44  Tex.  Cr.  R.  460,  72  S.  W.  195;  Bon- 
ner v.  State,  29  Tex.  App.  223,  15  S.  W.  821; 
Taylor  v.  State,  42  Tex.  504;  Newman  v. 
State,  43  Tex.  525;  Wharton  v.  State,  45  Tex. 
2;  Chamberlain  v.  State,  2  Tex.  App.  451; 
Garza  v.  State,  3  Tex.  App.  287;  Hannahan 
v.  State,  7  Tex.  App.  610;  Post  v.  State,  10 


Tex.  App.  598;  Shlpp  v.  State,  11  Tex.  App. 
46;  Granger  v.  State,  11  Tex.  App.  454;  Mc- 
Donald v.  State,  15  Tex.  App.  493;  Mapes 
v.  State,  13  Tex.  App.  85.  The  case  of  Lee 
v.  State,  supra,  as  we  understand  It,  has  no 
application  to  the  question  here  under  con- 
sideration. The  rest  of  the  authorities  cited 
were  under  the  old  Code.  The  authorities 
cited  by  appellant  properly  announced  the 
law  as  It  formerly  existed.  After  the  retire- 
ment of  the  jury  the  trial  judge  was  Inhibit- 
ed In  any  case  from  making  any  further 
charge,  unless  on  application  of  the  jury,  or 
a  party,  or  his  counsel.  This  rule,  however, 
was  changed  on  the  adoption  of  the  Revised 
Statutes  of  1879;  the  Inhibition  having  been 
omitted  in  the  revision.  See  Bonavides  v. 
State,  81  Tex.  Cr.  R.  173,  20  S.  W.  869,  37 
Am.  St  Rep.  799.  The  judge  can  call  the 
Jury  back  at  their  own  request,  or  he  may 
do  so  on  his  own  volition.  Caston  v.  State, 
31  Tex.  Cr.  R.  304,  20  S.  W.  585. 

The  charge  of  the  court  Is  in  all  respects 
correct  except  perhaps,  It  does,  as  appel- 
lant insists,  go  beyond  the  questions  asked 
the  Court  by  the  Jury.  In  other  words,  when 
the  Jury  returned  into  court  they  propound- 
ed to  the  court  certain  questions.  The  court 
answered  those  questions,  and  then  goes  be- 
yond those  questions  in  explaining  the  law 
to  the  jury.  This,  under  the  law  last  cited, 
was  correct 

There  is  no  other  question  discussed  In 
appellant's  motion  for  rehearing. 

The  motion  for  rehearing  is  overruled. 


CROWELL  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  May  26, 
1909.    On  Rehearing,  June  19,  1909.) 

1.  Criminal  Law  (g  407*)— Admissions— Si- 
.  lenck  or  Accused. 

Testimony  of  the  sheriff  in  a  murder  case 
that  he  asked  accused  if  he  was  aware  that 
people  thought  his  wife  had  been  murdered,  and 
that  accused  stated  that  he  was  aware  of  it, 
that  somebody  had  said  something  to  him 
about  it,  was  inadmissible;  the  silence  of  ac- 
cused being  available  as  an  admission  only 
when  the  declaration  in  his  presence  amounts 
to  an  accusation,  which  would  naturally  draw 
out  a  denial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  407.*] 

2.  Criminal  Law  ({  452*)— Opinion  Evi- 
dence— Knowledge  as  to  Subject-Mat- 
ter. 

In  a  murder  case,  a  witness  familiar  with 
a  door  at  the  bottom  of  a  staircase,  where  de- 
cedent had  been  found  dead,  which  door,  it 
appeared,  was  insecurely  fastened  and  easilv 
opened,  could  testify  whether  a  person  weighing 
135  pounds  (the  weight  of  decedent)  could  have 
rolled  against  the  door  without  knocking  it 
open. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Dec.  Dig.  {  452.*] 

3.  Criminal  Law  (}  448*)— Evidence— Con- 
clusion or  Witness. 

In  a  murder  case,  testimony  that,  when  ac- 
cused came  into  the  house  where  his  wife  lay 
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4.  Criminal  Law  (J  1189*)  —  Appeal  —  Re- 
view —  Harmless  Ebbob  —  Admission  of 
Evidence. 

Id  a  murder  case,  where  it  appeared  that 
accused  and  decedent,  his  wife,  had  quarreled, 
and  that  their  relations  were  extremely  strain- 
ed, the  admission  of  testimony  of  a  school 
teacher  living  with  accused's  family  that  ac- 
cused, a  short  time  before  the  death,  had  stated 
that  the  men  folks  did  not  have  time  to  see  to 
the  attendance  of  the  children  at  school,  and 
left  it  to  the  women,  who  had  to  gossip  about 
it  before  they  could  send  their  children  to 
Bchool,  and  that,  as  for  his  place,  there  had 
to  be  a  decided  change  take  place,  if  erroneous, 
as  being  irrelevant,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  8137-3143;  Dec.  Dig.  i 
1169.*] 

5.  Criminal  Law  (|  448*) —Evidence— Con- 
clusions of  Witness— Intoxication. 

Where  accused's  son  had  testified  that  ac- 
cused on  a  certain  occasion  had  a  red  face  and 
bloodshot  eyes,  his  testimony  that  accused  waa 
at  the  time  under  the  influence  of  whisky  was 
not  objectionable  as  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  44a*] 

8.  Homicide  (|  808*)  —  Murder  —  Dutt  to 
Charge  on  Second  Degree  Mubdeb. 
In  prosecutions  for  murder  in  the  first  de- 
gree, it  is  only  in  rare  cases  that  the  court 
should  not  charge  on  murder  in  the  second  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  643;  Dec.  Dig.  <  308.*] 

7.  Criminal  Law  (§  761*)— Instructions— 
Assumptions  as  to  Facts— "Alibi." 

In  a  murder  case,  a  charge  that  accused 
has  interposed  the  defense  of  an  "alibi,"  that 
is,  that  if  an  offense  was  committed  at  the 
time  and  place  alleged,  that  accused  was  at 
that  time  at  another  place,  and  therefore  could 
not  have  been  the  guilty  person,  and  if  the 
jury  has  a  reasonable  doubt  as  to  accused's 
presence  at  the  place  and  time  where  the  of- 
fense is  alleged  to  have  been  committed,  ac- 
cused should  be  acquitted,  did  not  assume  that 
decedent  was  not  accidentally  killed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  761.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  298.] 

8.  Criminal  Law  (f  1172*)  —  Appeal— Re- 
view—  Harmless  Error— Instructions. 

In  a  murder  case,  where  decedent'B  death 
was  unquestionably  shown,  a  charge  that  if  the 
jury  do  not  find  that  the  alleged  decedent  is 
dead,  and  that  accused  unlawfully  killed  her, 
accused  should  be  acquitted,  was  not  prejudicial, 
in  view  of  the  fart  that,  if  she  was  not  dead, 
no  conviction  could  be  bad. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  3154-3163;  Dec.  Dig.  { 
1172.*] 

9.  Criminal  Law  (J  1174*)— Appeal— Mis- 
conduct of  Jury. 

In  a  murder  case,  involving  the  death  of 
a  person  found  at  the  foot  of  a  stairway  in  her 
house,  it  appeared  that  the  jury,  while  delib- 
erating on  the  third  floor  of  the  courthouse, 
from  whence  a  stairway  led  to  the  second  floor, 
went  and  looked  at  the  stairway,  and  some 
of  the  jurors  discussed  the  difference  between 
that  stairway  and  the  one  in  decedent's  house, 


courthouse  stairway  had  no  effect  on  the  ver- 
dict, the  jury's  conduct  was  not  prejudicial  to 
accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  1174.*] 

10.  Criminal  Law  (|  407*)— Admissions- 
Silence  of  Accused. 

.  In  a  prosecution  for  wife  murder,  testi- 
mony that  witness  stated  in  accused's  pres- 
ence, shortly  after  the  deed,  that  a  horrible 
murder  had  been  committed,  and  that  it  was 
the  duty  of  every  good  citizen  to  try  to  ferret 
out  who  did  it,  and  that  accused  did  not  do 
anything,  nor  say  a  word  in  reply,  was  in- 
admissible, since  evidence  of  an  accused's  si- 
lence touching  declarations  made  in  his  pres- 
ence la  incompetent,  unless  the  declarations  in 
effect  amount  to  an  accusation  against  him  and 
are  of  a  character  calling  on  him  to  reply. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  407.*] 

11.  Criminal  Law  (J  1189*)— Admission  of 
Evidence— Instructions. 

Error  in  admitting  the  testimony  was  not 
cured  by  a  charge  that  the  witness'  statement 
that  a  murder  had  been  committed  should  not 
be  considered  to  establish  that  a  murder  had 
been  committed,  or  that  accused  committed  the 
murder  charged  in  the  indictment,  where  the 
charge  contained  nothing  in  respect  to  accused's 
silence  In  the  face  of  witness'  declarations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  3141;  Dec.  Dig.  {  1189.*] 

Appeal  from  District  Court,  Cut  County; 
A.  H.  Carrlgan,  Judge. 

M.  J.  Crowell  was  convicted  of  murder  in 
the  second  degree,  and  be  appeals.  Revers- 
ed and  remanded  on  rehearing. 

Hoover  &  Taylor,  Allen  &  Wantland,  and 
Allen  &  Jones,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  appeals  from  a 
conviction  of  murder  in  the  second  degree, 
had  in  the  district  court  of  Clay  county  on 
December  3,  1908,  in  which  he  received  sen- 
tence of  15  years'  imprisonment  in  the  pen- 
itentiary. 

The  record  is  very  voluminous,  and  the 
testimony  for  the  most  part  Is  circumstan- 
tial. The  evidence  In  brief  showed  that  ap- 
pellant and  his  wife,  Emma  Crowell,  resided 
on  a  farm  in  Clay  county,  some  six  or  seven 
miles  from  Wichita  Falls,  and  that  there 
was  living  with  them  at  the  time  of  the 
death  a  Miss  Lula  Smith,  who  was  teaching 
school  near  by,  their  little  girl,  Thelma  Crow- 
ell, aged  about  8  years,  and  Willie  Crowell, 
a  son,  about  16  years  old.  The  testimony 
tended  to  show  that  Miss  Smith  and  the 
children  left  for  school  on  the  morning  of 
November  2,  1908,  and  before  the  son  left 
the  appellant  had  gone  to  his  work  in  the 
field.  John  Fetcher  testified  that  be  was  at 
appellant's  house  on  the  day  of  the  death, 
between  11  and  12  o'clock,  and  saw  and 
talked  to  Mrs.  Emma  Crowell.  It  was  shown 
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by  statements  of  appellant  that  he  was  at 
home  about  the  noon  hour.  The  testimony  al- 
so showed  that  In  the  afternoon  of  the  day  In 
question  appellant  was  In  the  field  at  work 
some  little  distance  from  the  house  and  was 
so  engaged  when  Informed  of  his  wife's 
death.  Her  dead  body  was  discovered  late 
In  the  afternoon,  when  Miss  Smith  and  the 
little  girl  Thelma  returned  from  school. 
These  two  gave  the  alarm,  and  among  oth- 
ers promptly  called  was  Mrs.  Mary  Crowell, 
the  wife  of  appellant's  brother,  H.  V.  Cro- 
well. The  evidence  excluded  any  question 
of  robbery  or  other  character  of  assault  It 
excludes  any  question  that,  unless  it  was 
appellant,  there  was  any  other  person  enter- 
taining ill  will  or  enmity  towards  deceased. 
The  room  where  she  died  was  undisturbed, 
and  all  of  her  belongings  and  valuables  were 
about  the  place  wholly  untouched.  It  was, 
among  others,  the  theory  of  the  appellant 
that  the  death  of  his  wife  was  due  to  an 
accident 

When  discovered  she  was  found  on  the 
stairway,  and  as  one  of  the  witnesses  says 
she  was  lying  on  her  right  side  on  the  stair- 
way, with  her  limbs  turned  up  same  and 
with  her  back  to  the  door.  The  evidence 
shows  that  this  door  from  the  first  floor  of 
the  residence  was  very  insecurely  fastened, 
and  it  opened  with  almost  the  slightest  pres- 
sure. The  evidence  further  disclosed  that 
Mrs.  Crowell,  the  deceased,  was  a  little  be- 
low the  average  height,  rather  stout,  and 
would  weigh  from  1S5  to  140  pounds,  and 
that  she  had  a  heavy  head  of  hair,  and  was 
of  a  happy  and  cheerful  disposition.  When 
found  Mrs.  Mary  Crowell  states  that  the 
left  side  of  her  face  was  turned  up,  and 
her  hair  was  torn  up  and  matted  consider- 
ably; that  deceased  always  wore  her  hair 
twisted  on  top  of  her  head,  but  some  of  her 
hair  was  not  In  the  middle  twist,  but  was 
torn  loose,  and  a  great  deal  of  the  loose  hair 
was  all  pulled  out  and  was  over  her  face. 
Another  witness,  Joseph  Rinefeldt,  gave  the 
following  description  of  the  wounds  on  the 
body  of  Mrs.  Crowell:  "The  left  eye  was 
pretty  badly  pounded  or  knocked  up,"  and 
that  there  was  a  little  hole  knocked  through 
her  left  ear,  and  a  hole  behind  her  ear;  that 
over  one  of  her  bands  was  quite  a  blue  and 
black  spot  across  It,  a  big  one,  and  another 
smaller  one,  and  another  one  about  her  wrist, 
running  across  the  arm,  and  there  were  a  few 
on  the  other  hand;  that  her  lips  were  all 
battered  up,  and  puffed  and  swelled  up;  and 
that  there  was  a  wound  back  of  the  head, 
which  was  also  back  of  her  ear.  Dr.  Miller, 
who  made  the  examination  the  next  day, 
testified  that  her  skull  was  crushed  on  the 
left  side,  a  place  about  the  size  of  a  dollar; 
that  It  began  about  an  Inch  above  the  left 
eye,  and  ran  back  over  the  left  ear  about  two 
Inches;  that  the. fractured  piece  of  bone  was 
probably  an  inch,  and  a  half  wide  and  prob- 
ably two  Inches  long;  that  there  were  other 
bruises  about  the  face  and  head,  several 


bruises  on  the  head;  that  the  bruises  were 

located  all  over  her  face,  and  the  ear  cut 
through,  and  looked  to  have  been  done  with 
a  heavy  bruise,  or  likely  to  have  been  mash- 
ed more  than  cut  A.  J.  Tucker,  justice  of 
the  peace,  who  also  examined  the  body  the 
next  day,  and  who  made  a  more  careful  ex- 
amination the  succeeding  day,  testified  that 
her  skull  on  the  left  side  near  the  temple 
was  crushed,  and  there  was  a  cut  behind  the 
left  ear,  and  she  was  bruised  all  along  the 
front  part  of  her  forehead,  and  that  there 
was  a  lick  right  on  the  back  of  her  bead  which 
had  the  appearance  of  a  sort  of  sunk  or 
dented  place;  that  this  was  about  two  Inches 
long.  It  Is  also  shown  that  there  was  a 
slight  bruise  on  the  left  knee  near  the  under 
portion  of  same.  There  were  no  other  bruis- 
es on  her  limbs,  or  about  her  hips  or  el- 
bows, or  other  portions  of  her  body,  where 
most  likely  evidence  of  Injury  would  have 
been  received  from  a  fall.  It  was  shown, 
also,  that  the  staircase  was  carpeted,  and 
that  this  staircase  was  seven  feet  and  one 
inch  from  the  bottom  floor  to  the  top  floor. 
There  were  no  blood  stains  on  the  carpet  or 
stairway.  There  was  some  evidence  of  loose 
planks  and  things  of  that  sort  which  might 
have  accounted  for  her  Injuries  as  from  a 
fall. 

As  stated  above,  immediately  on  discover- 
ing the  condition  of  the  body,  his  son,  Willie 
Crowell,  was  sent  to  the  field  for  appellant, 
who  told  him  that  they  had  found  his  mother 
on  the  steps  dead;  that  when  so  informed 
appellant  made  no  reply,  and  said  nothing  at 
all,  but  got  off  of  his  plow  and  started  to 
unhitch,  and  then  told  his  son  to  go  by  and 
tell  Mrs.  Rinefeldt;  that  this  was  all  that 
be  said  to  his  son,  "Go  by  and  tell  Mrs. 
Rinefeldt ;"  that  he  asked  him  no  questions 
in  regard  to  how  she  was  lying  or  anything 
of  that  sort  It  was  also  shown  by  the  tes- 
timony that  Willie  went  to  see  the  Rinefeldts 
and  informed  them  of  the  death  of  his  moth- 
er, and  that  both  himself  and  the  Rinefeldts 
got  to  the  house  some  15  minutes  before  ap- 
pellant arrived.  It  should  also  be  stated  In 
this  connection  that  the  relation  between 
his  wife  and  appellant  was  shown  by  all  the 
testimony  to  have  been  very  strained;  that 
they  had  not  occupied  the  same  room  for 
five  years,  and  all  the  children  and  relatives 
testify  that  within  that  time  there  had  been 
scarcely  any  conversation  between  appellant 
and  his  wife.  He  rarely  went  with  her  any- 
where, and  never  except  on  business  In 
which  they  were  both  engaged.  His  own 
statement  was  that  she  had  engaged  In  some 
financial  venture  which  did  not  meet  his  ap- 
proval, and  that  on  one  occasion  in  the 
spring  before  her  death  he  had  struck  her 
on  the  cheek  with  his  hand. 

Now,  then,  to  return  to  the  circumstances 
of  the  killing.  When  appellant  according 
to  the  testimony  of  Mrs.  Mary  Crowell,  came 
to  .the  house,  he  came  in  the  room  where  she 
was,  and  put  his  hands  somewhere  about 
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her  hips,  and  leaned  over  and  looked  at  her, 
and  said  to  Mr.  Johnson  that  It  was  not  nec- 
essary for  him  to  go  for  a  physician,  and 
left  the  room  in  a  little  bit,  and  then  return- 
ed In  a  few  minutes,  when  ber  husband  said 
to  appellant,  "Mike,  the  proper  thing  to  do 
in  a  time  like  this  Is  to  hold  an  Inquest,  Isn't 
It?"  when  appellant  turned  to  her,  as  If  to 
look  at  her,  and  said,  "Did  you  say  you 
found  her  at  the  foot  of  the  stairway  here, 
with  rags  up  and  down  the  steps?"  That 
witness  replied,  "Yes,"  and  then  he  said, 
"It  Is  an  evident  fact,"  or  something  to  that 
effect,  "it  is  plain  it  was  an  accident,  and 
It  Is  not  necessary  to  stir  the  matter  any  fur- 
ther." In  this  connection  Mrs.  Crowell  tes- 
tified that  at  this  time  she  had  told  him 
nothing  about  where  the  deceased  was  found, 
or  about  there  being  any  rags  up  and  down 
the  steps.  She  does  say  that  prior  to  this 
time  she  had  found  some  rags  up  and  down 
the  steps,  which  she  noticed  when  the  body 
was  taken  out  of  the  stairway;  that  these 
rags  apparently  came  from  a  basket  of  rags 
which  she  took  for  carpet  rags  setting  at  the 
top  of  the  stairway;  that  they  were  put  back 
in  the  basket;  that  up  to  the  time  of  this 
conversation  she  had  not  told  any  one,  had 
not  mentioned  it  to  any  one;  and  that  there 
was  no  one  present  except  the  ladles,  and 
they  were  busy  with  deceased's  body,  bath- 
ing her  face,  and  that  all  of  this  was  before 
appellant  had  come  to  the  house.  In  this 
connection  it  is  Important  to  observe  that 
appellant  says,  in  a  statement  made  before 
the  grand  jury  and  introduced  In  evidence 
without  objection,  that  "Mary  Crowell  was 
the  first  one  who  told  me  about  these  scraps 
and  basket,  and  my  brother  and  I  went  up 
the  steps  to  look  around,  but  we  did  not  find 
anything  that  we  knew  was  disturbed."  Vic- 
tor Orowell,  appellant's  brother,  testified  on 
the  trial  that  he  had,  before  appellant  came 
to  the  bouse,  Informed  him  of  the  situation 
of  the  basket  and  the  rags  being  scattered 
up  and  down  the  stair  steps;  but  he  was 
to  some  extent  contradicted  by  the  fact  that, 
when  fully  examined  before  the  grand  Jury 
touching  the  matter,  he  made  no  reference 
to  these  disclosures. 

Taken  altogether,  In  view  of  the  testimony 
of  Mrs.  Mary  Crowell  and  the  admission  of 
appellant,  the  Jury  were  well  Justified  In  be- 
lieving It  to  be  true  that  immediately  on  his 
return  to  the  house  he  had  knowledge  that 
these  rags  were  scattered  up  and  down  the 
stairway,  and  that  the  basket  was  at  or  near 
the  top  of  the  stairway.  If  he  knew  this, 
the  Jury  were  well  Justified  in  visiting  him 
with  a  guilty  knowledge  and  participation  in 
much  more.  There  were  a  number  of  other 
circumstances  in  the  case  of  an  incriminating 
character.  Almost  immediately  on  returning 
to  the  house  appellant  declined  to  send  for 
a  doctor,  put  aside  the  holding  of  an  Inquest, 
stated  that  his  wife  must  be  burled  at  8 
o'clock  the  next  day,  though  his  children  were 
widely  scattered,  and  it  was  uncertain  as  to 


whether  some  of  them  could  reach  home  by 
that  time,  and  his  provision  for  the  inter- 
ment was  not  of  a  character  and  In  keeping, 
perhaps,  with  her  station,  and  certainly  with 
the  respect  and  consideration  which  his 
daughters  and  other  members  of  the  family 
thought  she  was  entitled.  It  was  also  In  evi- 
dence that  in  January,  1906,  he  bad  taken 
out  a  policy  of  insurance  on  his  wife  In  a 
local  order,  of  the  value  of  something  like 
|900  or  $1,000,  and  that  on  the  night  of  the 
death  of  his  wife  he  had  written  up  and  had 
witnessed  a  notice  of  ber  death,  and  had 
same  mailed  the  next  day.  This  notice  was 
dated  Wichita  Falls,  November  2,  1906,  and 
stated  that  she  had  died  on  the  same  day, 
and  contained  this  postscript:  "Please  for- 
ward the  amount  of  policy  to  me,  and  oblige. 
Respectfully  yours,  M.  J.  Crowell."  To  some 
of  the  witnesses  who  testified  he  stated,  in 
accounting  for  the  death  of  his  wife,  that  she 
was  troubled  with  heart  disease,  and  had 
probably  fallen  when  so  affected,  and  thus 
caused  her  death.  It  Is,  however,  to  be  noted 
that  in  the  application  for  Insurance,  prepar- 
ed under  the  direction  of  appellant,  It  is 
stated  that  his  wife  had  no  heart  trouble. 
The  appellant  proved  in  his  own  behalf  a 
good  reputation  as  a  peaceable,  quiet,  law- 
abiding  man,  and  the  testimony  introduced 
on  his  behalf  was  for  the  most  part  confined 
to  this  character  of  testimony.  We  have  In 
our  own  minds  no  doubt  of  the  sufficiency  of 
the  evidence  to  warrant  the  conviction;  nor 
do  we  believe  that  any  error  was  committed 
on  the  trial  of  the  case  for  which  the  Judg- 
ment should  be  reversed.  The  case  seems  to 
have  been  well  and  carefully  tried,  and  as  we 
believe,  none  of  the  matters  urged  as  grounds 
for  reversal  are  meritorious.  The  record  la 
quite  voluminous,  and  we  do  not  deem  it  nec- 
essary to  discuss  all  the  matters  urged,  but 
will  notice  briefly  the  more  important  of 
them. 

1.  It  is  urged  that  the  court  erred  In  ad- 
mitting the  following  testimony  of  the  wit- 
ness A.  J.  Tucker.  Tucker  It  will  be  remem- 
bered was  the  justice  of  the  peace,  who  held 
the  Inquest,  and  was  permitted  by  the  court 
to  testify  and  did  testify  substantially  as  fol- 
lows: "While  I  was  in  the  house,  or  about  the 
house,  I  did  not  have  any  conversation  with 
the  defendant,  or  ask  him  any  questions.  At 
the  time  I  was  making  my  examination  he 
was  about  the  place,  I  suppose.  He  was  not 
right  present,  that  I  know  of,  when  I  was  in 
the  house  there.  When  I  went  out  in  the 
yard,  or  out  of  the  house,  after  making  my 
examination,  I  saw  the  defendant  out  there. 
That  was  the  first  day  I  was  there.  I  saw 
him  after  I  went  out  I  was  there  on  the 
evening  of  the  3d,  and  then  the  morning  of 
the  4th,  and  I  examined  the  body  and  the 
steps  both  times.  It  was  the  first  time,  or 
the  evening  of  the  3d,  that  I  made  the  state- 
ment in  question.  He  was  standing  with  a 
number  of  people  out  in  the  yard  when  I 
went  out  there;  that  Is,  he  came  up,  I  think. 
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at  the  time  that  I  went  out  there,  and  Mr. 
Sawneymaker  Introduced  me  to  him,  the 
first  time  I  ever  saw  him  to  know  who  he 
was.  In  the  defendant's  hearing  I  said  that 
there  had  been  a  horrible  murder  committed, 
and  It  was  the  duty  of  every  good  citizen  to 
try  to  ferret  out  who  did  It  I  could  not 
say  just  how  far  the  defendant  was  from  me 
at  the  time  I  said  this.  The  crowd  was 
around,  and  he  was  not  very  far.  I  will  say 
all  the  way  from  10  to  15  feet  from  me,  I 
reckon.  At  that  time  he  looked  excited  some- 
what. He  never  did  a  thing  nor  said  a  word 
that  I  heard."  In  this  connection,  on  cross- 
examination,  conducted  by  counsel  for  ap- 
pellant, the  witness  also  stated:  "I  made  this 
statement  before  I  held  the  Inquest  I  did 
not  accuse  the  defendant  of  murdering  his 
wife.  I  had  no  Idea  who  did  it  If  he  had 
got  up  and  said,  'Well,  I  never  murdered  her,' 
I  would  then  have  thought  It  funny  for  him 
to  deny  it  when  I  never  had  accused  him 
of  it." 

This  testimony  was  objected  to,  because  of 
the  fact  that  the  witness  was  an  officer,  and 
the  declaration  was  one  over  which  appellant 
could  have  no  control  whatever,  and  which 
he  could  not  prevent;  that  it  would  create 
in  the  minds  of  the  jury  the  impression  that 
there  was  a  foul  murder  committed,  when  the 
facts  In  the  case  may  not  indicate  that  there 
was  a  foul  murder;  that  from  the  facts  the 
jury  must  determine  whether  or  not  It  was 
a  murder,  and  the  statement  was  bound  to 
be  a  conclusion  as  to  whether  it  was  or  not 
a  murder;  that  In  the  nature  of  things  it 
was  a  statement  prejudicial  to  the  rights  of 
appellant  and  is  an  opinion;  that  it  is  put- 
ting before  the  jury  the  very  thing  that  the 
law  says  is  not  permissible  in  any  character 
of  case;  that  the  statement  made  in  the  pres- 
ence of  appellant  did  not  indicate  to  him,  nor 
insinuate,  that  he  was  the  man  guilty  of  the 
murder,  and  he  was  not  therefore,  required 
to  speak,  because  he  was  not  In  the  nature  of 
things  charged  with  the  crime.  In  this  con- 
nection, by  reference  to  the  charge  of  the 
court  it  appears  that  the  following  instruc- 
tion was  given  to  the  Jury:  "The  testimony 
of  the  witness  Tucker,  wherein  he  expressed 
his  opinion  that  a  horrible  murder  had 
been  committed  and  as  to  what  all  good  citi- 
zens would  do,  cannot  and  must  not  be  con- 
sidered by  you  to  establish  that  a  murder,  or 
a  horrible  murder,  had  been  committed,  or 
that  the  defendant  committed  the  murder 
charged  In  the  indictment"  Being  thus  lim- 
ited, and  the  jury  thus  instructed,  it  is  not 
believed  that  the  admission  of  this  testimony, 
if  it  should  be  conceded  that  it  was  improp- 
erly admitted,  could  In  the  nature  of  things 
have  Injured  appellant  As  stated  by  coun- 
sel, the  declaration  of  Tucker  did  not  imply 
an  accusation  against  appellant  or  any  be- 
lief In  his  guilt  In  view  of  appellant's 
strange  inaction,  it  was,  we  think,  perhaps, 
competent  for  the  state  to  show  that  appel- 
lant was  advised,  by  persons  whose  opinions 


were  entitled  to  weight  that  there  were  cir- 
cumstances in  their  opinion  Indicating  the 
death  to  have  resulted  from  other  causes 
than  an  accident;  but  as  stated,  whatever 
view  might  be  taken  of  this  question,  it  is 
perfectly  obvious,  in  the  light  of  the  Instruc- 
tion of  the  court  below,  that  appellant  is 
without  substantial  ground  of  complaint 

2.  A  somewhat  similar  question  arose  over 
the  testimony  of  the  witness  J.  E.  George. 
Mr.  George  was  sheriff  of  Clay  county,  and 
the  day  after  the  death  went  to  the  residence 
of  appellant  to  make  some  Investigations 
touching  the  cause  of  the  death  of  his  wife. 
The  record  shows  that  he  had  a  long  conver- 
sation with  appellant  in  which  appellant  il- 
lustrated and  undertook  to  show  him  how  de- 
ceased might  have  fallen  down  the  stairway 
and  killed  herself,  and  how  in  his  opinion 
her  death  did  result  In  the  course  of  the 
examination  the  state  propounded  to  him  the 
following  question:  "In  any  conversation  that 
you  had  with  the  defendant  did  you  Inform 
him  that  It  was  thought,  or  that  any  one 
thought  that  this  was  a  murder?"  to  which 
he  replied:  "I  asked  him  if  he  was  aware  of 
the  fact  that  the  people  thought  that  his 
wife  was  murdered."  This  testimony  was 
objected  to,  because  irrelevant  Immaterial, 
and  hearsay.  In  this  same  connection  George 
testified  that  appellant  stated  that  "he  was 
aware  of  that  fact  I  think  he  said  some 
man,  or  some  person,  had  said  something  to 
him  about  it  I  won't  say  whether  It  was  a 
man  or  some  person.  It  might  have  been 
that  he  Bald  'some  man,'  or  he  may  have  said 
'some  person.'"  In  approving  this  bill  the 
court  Bays  that  his  approval  Is  made  with 
reference  to  all  the  testimony  of  said  wit- 
ness, so  as  to  show  the  connection  In  which 
this  testimony  was  offered. 

It  appears  by  reference  to  the  statement  of 
facts  that  the  sheriff,  after  appellant  had 
undertaken  to  show  him  how,  In  his  opinion, 
his  wife's  death  occurred,  made  Inquiry  of 
him  as  to  whether  his  wife  bad  any  enemies 
that  he  knew  of,  and  if  he  knew  of  any  one 
who  could  have  committed  the  murder,  to 
which  appellant  replied  that  she  did  not  have 
an  enemy  that  he  knew  of.  If  he  knew  of 
anybody  that  could  have  done  this,  and  he 
says,  "She  did  not  have  an  enemy  in  the 
world  that  I  know  of;"  that  he  then  asked 
him  If  he  knew  of  any  Mexicans,  or  negroes, 
or  tramps  that  had  been  in  the  country 
around  there,  and  he  said  not  a  one;  that 
he  then  asked  him  if  they  ever  kept  any  mon- 
ey about  the  house,  and  he  said,  "No ;  we  never 
kept  any  money  about  the  house,  unless  there 
was  a  little  change ;"  that  he  then  asked  him 
if  there  was  anything  missing  about  the 
house,  and  he  said,  "No,  not  a  thing,"  and 
that  nothing  was  missing;  and  in  this  con- 
nection he  asked  him  If  he  was  aware  of  the 
fact  that  the  people  thought  his  wife  was 
murdered,  in  response  to  which  he  made  the 
statement  above  quoted.  It  will  be  observed 
that  this  statement  does  not  imply  even  re- 
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venation  touching  tbe  probable  cause  of  ber 
death. 

3.  While  the  witness  Joseph  Rlnefeldt  was 
on  the  witness  stand,'  and  after  describing 
fully  the  stairway  and  doorway  Into  same,  he 
was  asked  the  question  as  to  whether  it 
would  have  been  possible  or  impossible  for 
the  body  of  a  person  weighing  135  pounds  to 
hare  rolled  against  the  stairway  door  with- 
out knocking  It  open,  to  which  he  answered 
that  a  body  so  rolling  against  It  would  have 
opened  it.  This  was  objected  to,  because  not 
the  subject  of  expert  testimony,  and  the  wit- 
ness was  not  an  expert.  We  think  In  ques- 
tions of  weight,  strength,  and  power  of  re- 
sistance, and  matter  of  that  sort.  It  Is  clearly 
competent  for  one  cognizant  and  familiar 
with  the  conditions  shown  to  exist  to  express 
an  opinion  as  to  whether  a  given  weight 
pressing  against  a  door  would  have  opened 
it  This  witness  had  shown  himself  quite 
familiar  with  the  door.  It  would  have  been 
quite  difficult  to  have  developed  the  resisting 
power  of  same,  without  putting  In  evidence 
the  statement  of  the  witness  in  respect  to 
same,  or  In  some  such  manner  as  was  done 
to  have  developed  the  facts. 

4.  Objection  was  also  made  to  the  testi- 
mony of  the  witness  J.  F.  Johnson  to  the  ef- 
fect, In  substance,  that  when  appellant  came 
Into  the  house  where  his  dead  wife  lay  there 
were  no  manifestations  of  sorrow  or  grief  on 
his  part  This  was  objected  to  on  the  ground 
that  the  testimony  of  the  witness  should  be 
confined  to  a  statement  of  what  the  mani- 
festations were,  and  the  Jury  could  tell 
whether  they  were  of  grief  or  of  sorrow. 
This  testimony  was  but  a  shorthand  render- 
ing of  the  facte,  and  was  clearly  admissible. 

5.  Objection  was  made  to  the  testimony  of 
Miss  Lula  Smith  to  the  declaration  or  state- 
ment made  by  appellant  a  short  time  be- 
fore the  death  of  his  wife,  which  Is  thus 
recited  by  her:  "We  were  discussing  school 
work,  and  we  bad  been  talking  about  the  non- 
attention,  nonattendance,  of  the  pupils,  and 
he  said  that  they  had — the  men  folks  did  not 
have  time  to  attend  to  the  school  work,  and 
they  bad  turned  It  over  to  the  women  of  the 
neighborhood,  and  they  had  to  gossip  about 
it  before  they  could  send  their  children  to 
school,  and  as  for  his  place  there  had  to  be 
a  decided  change  take  place.  That  was  the 
substance  of  what  he  said  to  me.  I  did  not 
make  any  reply  to  him.  We  were  at  the 
breakfast  table,  just  Mr.  Crowell  and  my- 
self." This  was  objected  to,  because  imma- 
terial and  Irrelevant  and  because  It  did  not 
show  that  appellant  had  in  his  mind  any 
such  change  as  might  be  considered  by  the 
jury  on  any  issue  in  this  case,  and  because 
it  did  not  prove  or  tend  to  prove  any  issue 
in  the  case.  While  the  statement  is  very  gen- 
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reflect  his  dissatisfaction  with  his  home  life, 
showed  his  dissatisfaction  with  bis  environ- 
ments, and  Implied  his  unwillingness  to  sub- 
mit to  conditions  as  they  then  existed  and  his 
determination  to  seek'  some  change  in  them, 
and  that  it  also  implied,  of  necessity,  a  feel- 
ing and  attitude  of  unfriendliness  and  ill  will 
towards  his  wife.  If  It  could  not  be  so  ap- 
propriated, it  was,  of  course,  irrelevant  but 
in  any  event  not  of  a  character  that  could, 
in  the  nature  of  things,  have  injured  appel- 
lant 

0.  On  the  trial  objection;  was  made  to  the 
testimony  of  Willie  Orowell  to  the  effect 
that  his  father  was  under  the  influence  of 
whisky  on  the  morning  of  the  2d  of  Novem- 
ber, and  that  he  showed  It  in  his  eyes  and 
face;  that  appellant  was  up  and  about  In 
his  room  between  12  and  4  o'clock  that  night; 
that  the  witness  knew  he  kept  whisky;  and 
that  next  morning  his  eyes  were  badly  blood- 
shot and  his  face  red.  This  testimony  was 
objected  to,  because  It  is  a  conclusion  of  the 
witness,  in  the  nature  of  things  opinion  tes- 
timony, and  immaterial.  We  do  not  think 
that  the  testimony  Is  subject  to  these  objec- 
tions. As  long  as  wine  Is  mockery  and  strong 
drink  is  raging,  the  undlsputable  signs  testi- 
fied to  by  this  boy  are  so  certain  as  not  to 
escape  ordinary  observation.  If  he  was  in 
this  condition,  it  accounts  for,  or  at  least  is  a 
circumstance  to  be  considered  In  connection 
with,  the  horrible  death  of  his  wife. 

7.  The  other  questions,  in  respect  to  tbe 
testimony  of  H.  V.  Crowell  and  an  examina- 
tion by  the  state  concerning  his  failure  to 
testify  to  his  disclosure  of  the  condition  of 
tbe  stairway  to  his  brother,  before  the  grand 
Jury,  and  the  argument  of  the  district  attor- 
ney, have  been  considered,  and  we  think 
there  was  no  error  in  respect  to  them  and 
that  they  do  not  require  further  attention. 

8.  The  charge  of  the  court  is  not  to  any 
extent  complained  of,  and  is,  indeed,  an  un- 
usually clear  and  excellent  presentation  of 
the  Issues  arising  in  the  case.  Appellant  does 
complain,  however,  that  the  court  erred  1" 
charging  the  jury  on  murder  in  the  second 
degree  at  all,  for  tbe  reason,  as  claimed  by 
blm,  that  the  only  purpose  or  effect  of  such 
charge  would  be  to  permit  the  Jury  to  com- 
promise on  a  verdict  of  murder  In  the  second 
degree  in  the  event  they  doubted  the  guilt  of 
the  defendant  and  the  verdict  of  the  jury 
shows  that  this  charge  did  have  such  effect 
It  has  been  often  held  that  it  is  In  rare  cases 
that  the  court  should  not  charge  the  law  of 
murder  in  the  second  degree.  In  this  case,  in 
the  light  of  tbe  testimony  of  appellant  that  he 
was  at  home  on  the  day  of  the  death  of  bis 
wife,  and  that  he  barely  spoke  to  his  wife 
or  she  to  him,  and  all  tbe  facts  and  cir- 
cumstances surrounding  the  death,  the  court 


Tex.) 


GBOWBLL 


r.  STATE. 


903 


would  have  been  utterly  without  excuse,  and 
It  would  have  been  clearly  reversible  error, 
not  to  have  charged  the  law  of  murder  In 
the  second  degree. 

8.  Again,  complaint  Is  made  that  the  court 
erred  in  that  part  of  his  charge  wherein  he 
submits  the  question  of  alibi  in  favor  of  ap- 
pellant, because,  as  stated  in  the  motion,  In 
the  charge  he  assumes  that  an  offense  has 
been  committed  by  the  use  of  the  following 
language:  "If  the  defendant  was  at  said 
time  at  another  and  different  place  from  that 
at  which  said  offense  had  been  committed, 
they  should  And  him  not  guilty."  Such  a 
charge,  It  is  urged,  clearly  assumes  that  the 
deceased  was  not  accidentally  killed.  The 
complaint  takes  no  proper  account  of  the  en- 
tire paragraph  of  the  court's  charge  upon  this 
subject  When  analysed  and  considered  as  a 
whole,  it  seems  entirely  unobjectionable.  It 
is  as  follows:  "In  this  case  the  defendant 
has  interposed  the  defense  of  what  In  legal 
phraseology  is  termed  an  alibi ;  that  is,  that 
If  an  offense  was  committed  at  the  time  and 
place  alleged,  that  the  defendant  was  at  said 
time  at  another  and  different  place  from  that 
at  which  said  offense  was  committed,  and 
therefore  was  not  and  could  not  have  been 
the  person  who  committed  said  offense.  Now, 
if  you  have  a  reasonable  doubt  as  to  the  pres- 
ence of  the  defendant  at  the  place  and  at  the 
time  where  said  offense  is  alleged  to  have 
been  committed,  you  will  return  a  verdict  of 
not  guilty."  An  Inspection  of  the  charge,  we 
think,  makes  it  demonstrable  that  it  Is  not 
subject  to  the  criticism  leveled  against  It  by 
appellant 

9.  Again,  complaint  Is  made  of  the  follow- 
ing portion  of  the  court's  charge:  "If  you  do 
not  find  that  the  said  Mrs.  Emma  Crowell 
Is  dead  and  that  the  defendant  unlawfully 
killed  her,  then  you  will  return  a  verdict  of 
not  guilty."  This  is  criticised,  because  there 
was  no  question  but  that  the  said  Mrs.  Crow- 
ell was  dead,  and  the  charge  expressed  a 
doubt  in  the  mind  of  the  court  to  the  Jury  as 
to  the  fact  of  her  death.  This  paragraph  of 
the  charge  Is  not  aptly  framed,  but,  aB  stat- 
ed, the  death  of  Mrs.  Crowell  was  so  unques- 
tionably shown,  and  since,  if  she  was  not 
dead,  no  conviction  could  have  been  had,  it 
Is  Inconceivable  how  appellant  could  have  suf- 
fered any  injury  from  such  an  instruction. 

10.  A  new  trial  was  sought  on  the  ground 
of  the '  misconduct  of  the  jury,  because,  as 
stated  in  the  motion,  while  they  were  pursu- 
ing their  deliberations  and  discussions  in  re- 
spect to  their  verdict  ou  the  third  floor  of 
the  courthouse,  from  whence  a  stairway  led 
to  the  second  floor  of  the  courthouse,  and 
while  discussing  and  deliberating  upon  their 
verdict  they  took  and  considered  said  stair- 
way as  evidence  in  the  case  to  aid  them  in 
arriving  at  their  verdict  Testimony  on  this 
question  was  taken  before  the  court,  and  a 
number  of  the  Jurors  were  sworn  and  testi- 
fied. Among  others,  W.  T.  Wilson,  stated 
that  while  they  were  deliberating  some  of  the 


jurors  went  out  and  looked  at  the  stairway 

in  the  courthouse,  leading  from  the  second  to 
the  third  floor,  and  that  some  of  the  jurors 
discussed  the  difference  of  construction  and 
height  and  other  matters  between  the  two 
stairways.  He  states,  however,  on  cross-ex- 
amination, that  he  did  not  consider  this  stair- 
way in  evidence  in  any  respect,  and  it  had 
no  effect  on  him  whatever  in  making  up  his 
verdict ;  that  the  stairway  was  just  looked  at 
as  a  kind  of  illustration  of  the  stairway  in 
the  Crowell  home.  This  was  the  substance 
and  purport  of  all  the  testimony.  Every  one 
of  the  jurors  were  interrogated.  Wilson, 
Carstetter,  Lovell,  and  Threldeld  testified 
positively  that  neither  the  view  nor  the  dis- 
cussion of  the  stairway  in  the  courthouse  had 
the  slightest  effect  on  their  verdict  and  all 
of  them  In  substance  say  that  In  observing 
same  the  differences  between  the  two  stair- 
ways was  pointed  out  It  is  not  believed 
that  the  observation  of  this  stairway  or  dis- 
cussion touching  same  could  have  In  the 
slightest  degree  prejudiced  appellant's  case. 

11.  The  only  other  ground  of  the  motion 
is  the  Insistence  that  the  verdict  of  the  Jury 
Is  contrary  to  and  unsupported  by  the  evi- 
dence, and  is  not  of  that  degree  of  certainty 
demanded  by  law  in  criminal  trials,  and  par- 
ticularly in  cases  depending  on  circumstan- 
tial evidence.  We  cannot  agree  to  this  con- 
clusion. Our  own  opinion  is  that  the  verdict 
of  the  jury  is  well  supported  by  the  testi- 
mony. In  any  event,  it  Is  not  so  Inconclu- 
sive as  would  Justify  us,  in  the  light 'of  the 
finding  of  the  jury  and  the  action  of  the  trial 
court  In  refusing  to  grant  a  new  trial,  to  set 
aside  the  judgment  of  conviction  on  this 
ground. 

Finding  no  error,  the  judgment  is  In  all 
things  affirmed. 

BROOKS,  J,  absent 

On  Rehearing. 

RAMSEY,  J.  On  further  reflection  we  are 
convinced  that  this  .case  should  be  reversed 
and  remanded.  The  opinion  In  effect  recog- 
nized that  the  testimony  of  A  X  Tucker  as  to 
statements  made  by  him  in  the  presence  of 
appellant  that  a  horrible  murder  had  been 
committed  was  erroneous.  It  was  believed, 
however,  that  the  charge  of  the  court  In  re- 
spect to  this  matter  rendered  the  admission 
of  this  testimony  Immaterial,  and  probably 
not  hurtful.  While  the  case  was  ably  argued 
on  original  submission,  there  was  no  brief 
filed,  further  than  a  memorandum  of  the  au- 
thorities upon  which  counsel  relied,  and  in 
the  consideration  of  the  case  we  seem  to  have 
overlooked  the  fact  that  there  was  nothing 
in  the  instructions  of  the  court  In  respect  to 
the  silence  of  appellant  In  the  face  of  these 
declarations  of  Tucker.  It  Is  well  settled 
that  It  is  error  to  admit  in  evidence  a  de- 
fendant's .silence  touching  declarations  made 
in  bis  presence,  unless  such  statements  in  ef- 
fect amount  to  an  accusation  against  him  and 
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Am.  Rep.  777;  Ex  parte  Kennedy  (Tex.  Cr. 
App.)  57  S.  W.  648;  Skelton  v.  State  (Tex. 
Cr.  App.)  51  S.  W.  944;  Sauls  v.  State,  30 
Tex.  App.  496,  17  8.  W.  1066;  Long  v.  State, 
13  Tex.  App.  211;  Hanna  v.  State,  46  Tex. 
Cr.  R.  9,  79  8.  W.  544;  Conner  v.  State, 
17  Tex.  App.  14;  Wills  v.  State  (Tex.  Cr. 
App.)  22  8.  W.  969;  Baker  v.  State,  45  Tex. 
Cr.  R.  392,  77  S.  W.  618;  Commonwealth  t. 
Harvey,  1  Gray  (Mass.)  487. 

We  are  also  of  the  opinion,  upon  the  same 
authorities  .'and  based  practically  on  the 
same  reasons,  that  the  testimony  of  the  sher- 
iff, »T.  B.  George,  was  Inadmissible. 

The  only  other  matter  raised  In  the  motion 
is  the  supposed  misconduct  of  the  Jury,  and 
will  probably  not  arise  on  another  trial,  and 
therefore  need  not  be  considered. 

For  the  reasons  stated,  the  motion  for  re- 
hearing is  granted,  the  Judgment  reversed, 
and  the  cause  remanded. 


FRAZIER  v.  WEINMAN. 

(Court  of  Civil  Appeals  of  Texas.    April  9, 
1904.) 

Appeal  and  Eekob  (}  327*)— Parties. 

Persons  named  in  a  cross-plea  should  be 
made  parties  on  appeal  from  a  Judgment  which 
tbey  were  interested  in  maintaining. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1814-1835;  Dec  Dig.  § 

Appeal  from  Tarrant  County  Court;  R.  F. 
Milam,  Judge. 

Action  by  Brice  Frazler  against  I*  B. 
Weinman.  From  a  Judgment  for  defendant, 
plaintiff  appealed.  Affirmed. 

Essex  &  Mothershead,  for  appellant  Jno. 
W.  Wray,  for  appellee. 

CONNER,  C.  J.  We  have  concluded,  upon 
the  authority  of  Wright  v.  Bank,  2  Tex. 
Oiv.  App.  97,  20  8.  W.  879,  that  the  parties 
named  in  the  cross-bill  of  appellee  were 
beneficially  Interested  in  maintaining  the 
Judgment  in  appellee's  favor,  and  hence  ad- 
versely interested  as  against  appellant  Fra- 
zler. From  which  it  of  course  follows  that 
the  Judgment  should  be  affirmed. 


.    HALL  MUSIC  CO.  v.  HALL  et  at. 

(Court  of  Civil  Appeals  of  Texas.    May  8, 
1909.) 

1.  Justices  of  the  Peace  (|  159*)— Bond  on 
Appeal — Pasties. 

Plaintiff  sued  in  a  Justice  court  a  music 
company  and  another  for  breach  of  warranty 
of  an  organ  sold  by  the  music  company  to  the 
'other  defendant,  who  had  assigned  his  claim  to 


justice,  to  file  a  bond  payable  to  the  appellee, 
etc.,  the  appeal  bond  should  have  run  to  plain- 
tiff and  the  music  company ;  the  latter  being 
adversely  interested. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  553 ;  Dec  Dig.  f  159.*1 
2.  Justices  of  the  Peace  (f  159*)— Bond  oir 

Appeal — "Appellee." 

By  the  word  "appellee,"  as  used  in  Rev. 
St.  1895,  art  1670;  is  meant  the  party  against 
whom  the  appeal  is  taken ;  that  is  to  say,  the 
party  who  has  an  interest  adverse  to  setting 
aside  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  553 ;  Dec  Dig.  §  159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7578.] 

Appeal  from  Haskell  County  Court;  Joe 
Irby,  Judge. 

Action  by  J.  D.  Hall  against  the  Hall 
Music  Company  and  another.  Judgment  for 
plaintiff  in  the  county  court  on  appeal  from 
a  justice's  court  against  both  defendants, 
and  against  the  defendant  named  in  favor 
of  the  other  defendant  and  the  defendant 
named  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  appeal  from 
the  justice's  court  unless  a  new  appeal  bond 
is  filed. 

Grogan  &  De  Bogory  and  Ben  L.  Cox,  for 
apj)ellant  Helton  &  Murchison,  for  ap- 
pellees. 

CONNER,  a  J.  This  suit  was  instituted 
by  appellee  J.  D.  Hall  in  the  justice  court 
precinct  No.  6,  Haskell  county,  against  ap- 
pellee J.  C.  Riddell  and  appellant  Hall  Music 
Company,  upon  allegations  to  the  effect  that 
about  August  1,  1907,  J.  C.  Riddell  purchas- 
ed an  organ  from  the  Hall  Music  Company 
for  the  sum  of  $100,  warranted  to  be  of  good 
workmanship  and  material;  that  It  was 
afterwards  ascertained  that  the  organ  was 
not  as  warranted;  that  the  organ  was  re- 
turned to  the  Hall  Music  Company,  which 
had  agreed  to  return  the  said  purchase  price, 
but  wholly  failed  to  do  so;  that  In  March, 
1908,  said  Riddell  had  assigned  his  claim 
against  the  Hall  Music  Company  to  the 
plaintiff,  J.  D.  Hall,  and  had  guaranteed 
Its  payment.  J.  O.  Riddell  answered,  and 
admitted  "the  truth  of  the  allegations  con- 
tained in  plaintiff's  pleadings,"  adopted  the 
plaintiff's  pleadings  as  "his  own,"  and  by 
reason  thereof  prayed  for  judgment  "over 
against  Hall  Music  Company  and  against 
Leon  and  Emmett  Hall  (alleged  by  plain- 
tiff  to  be  the  members  of  the  Hall  Music 
Company,  a  partnership)  for  the  sum  of 
$100,  and  for  Interest  and  all  costs  of  suit" 
The  Hall  Music  Company  presented  duly 
verified  pleas  of  privilege,  alleging  that  the 
company  had  neither  office  nor  agent  in 
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tne  remaining  partner,  Lieon  ±iau,  resiaea. 
The  plea  further  negatived  exceptions  of 
the  statute  permitting  suits  against  them  in 
Haskell  county.  The  result  of  the  trial  in 
the  Justice's  court  was  a  judgment  discharg- 
ing the  Hall  Music  Company  and  Emmett 
and  Leon  Hall  on  their  pleas  of  privilege, 
and  in  favor  of  the  plaintiff,  J.  D.  Hall, 
against  J.  C.  Rlddell  for  the  sum  sued  for. 
From  this  judgment  J.  C.  Riddell  appealed 
to  the  county  court,  executing  an  approved 
appeal-  bond  In  due  form,  save  that  it  was 
made  payable  alone  to  J.  D.  Hall,  the  plain- 
tiff In  the  suit  and  in  the  judgment  The 
trial  In  the  county  court  resulted  In  a  Judg- 
ment In  favor  of  J.  D.  Hall  against  both 
the  Music  Company  and  J.  C.  Riddell  for 
$104.36%,  and  In  favor  of  J.  C.  Rlddell  over 
against  the  Music  Company  in  like  amount 
From  this  judgment  appellant  appeals  to 
this  court 

We  are  of  opinion  that  the  county  court 
erred,  as  assigned,  In  overruling  appellant's 
motion  to  dismiss  the  appeal  from  the  jus- 
tice's court  On  appeals  from  such  court  the 
law  requires  the  party  appealing  "to  file 
with  the  Justice  a  bond,  with  two  or  more 
good  and  sufficient  sureties,  to  be  approved 
by  the  Justice,  in  double  the  amount  of  the 
judgment  payable  to  the  appellee,"  etc. 
Rev.  St  1895,  art  1670.  By  "appellee,"  say 
our  Supreme  Court  In  Stayton  &  Co.  v.  Hor- 
sey, 97  Tex.  343,  78  S.  W.  920,  "is  meant 
the  party  against  whom  the  appeal  is  tak- 
en; that  is  to  say,  the  party  who  has  an 
Interest  adverse  to  setting  aside  the  Judg- 
ment" It  is  apparent  from  the  statement 
we  have  made  of  the  case  that  the  real 
controversy  was  between  the  Hall  Music 
Company  and  J.  C.  Rlddell.  Neither  in  the 
justice's  court  nor  in  the  county  court  as 
the  record  discloses,  did  Rlddell  resist  by 
plea  or  evidence  a  recovery  in  favor  of  J. 
D.  Hall,  his  assignee  and  warrantee.  His 
dissatisfaction  with  the  judgment  of  the 
justice's  court  was  evidently  to  that  part 
thereof  which  discharged  the  Hall  Music 
Company  and  the  members  composing  the 
firm  on  their  plea  of  privilege.  They,  as 
well  as  J.  D.  Hall,  were  adversely  interest- 
ed in  sustaining  the  justice's  Judgment,  and 
on  appeal  therefrom  were  entitled  to  the 
security  in  such  cases  provided  by  law.  In 
the  case  of  Brlce  Frazler  v.  L.  B.  Weinman 
(No.  4,427,  decided  by  this  court  on  April  9, 
1904)  120  S.  W.  904,  we  had  occasion  to  con- 
sider very  nearly  the  precise  question  here 
presented,  and  we  there  held  that  persons 
named  in  a  cross-plea  should  have  been 
made  parties  in  an  appeal  from  a  Judgment 
of  the  Justice  which  they  were  Interested  in 
maintaining.    See,  also,  Wright  v.  Bank,  2 


errors  discussed,  ana  tnat  the  county  court 
should  dismiss  the  appeal  from  the  Justice's 
court,  unless  the  appellee  J.  C.  Riddell  shall 
file  new  bond,  as  provided  by  an  act  reg- 
ulating appeals,  passed  by  the  Twenty-Ninth 
Legislature  in  1905.  See  Gen.  Laws  1905, 
p.  224,  c.  115.   It  Is  accordingly  so  ordered. 


MURPHY  et  al.  v.  LUTTRBLL  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  20, 
1909.   On  Rehearing,  June  17, 
1909.) 

1.  Trespass  to  Tby  Title  (|  6*)— Title  to 
Maintain  Action. 

In  trespass  to  try  title,  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  bis  own 
title,  and  not  on  the  weakness  of  the  claim  of 
his  adversary. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  §  16 ;  Dec.  Dig.  §  6.*] 

2.  Trespass  to  Tby  Title  (J  38*)— Bubden 
of  Proof. 

Though  in  trespass  to  try  title  plaintiff 
claiming  under  a  land  certificate  has  good 
prima  facie  title  by  the  location  and  survey  of 
the  land  and  a  return  of  the  field  notes,  on  the 
production  of  a  patent  issued  by  the  state  to 
the  same  land  to  defendant  the  prima  facie 
case  is  overturned,  and  the  burden  rests  on 
plaintiff  to  show  a  legal  or  equitable  right  to 
the  land  superior  to  that  of  the  patentee. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  J  53;  Dec.  Dig.  g  38.*] 

3.  Public  Lands  (J  176*)— Patents— Title 
Conveyed. 

'The  issue  of  a  patent  upon  location  and 
survey  made  for  owners  of  certificates  vests  in 
the  patentee  the  absolute  title  to  the  land,  ex- 
cept as  against  the  state  or  some  one  having 
a  prior  legal  or  equitable  right. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  !|  572-574;  Dec.  Dig.  §  176.*] 

4.  Public  Lands  (f  175*)     Certificates  — 
Return  of  Field  Notes— Time. 

Until  the  passage  of  the  act  of  1852  there 
was  no  time  limit  fixed  by  law  within  which  field 
notes  of  surveys  located  by  virtue  of  a  land  cer- 
tificate were  to  be  returned  to  the  General  Land 
Office,  aud  that  act  required  that  all  surveys  pre- 
vious to  its  passage  should  be  returned  to  the 
land  office  on  or  before  August  31,  1853,  or  be 
void.  Act  April  25,  1871  (Laws  1870-71,  p.  60,  c. 
56),  provided  that  all  surveys  properly  made  by 
virtue  of  genuine  or  valid  land  certificates,  which 
surveys,  together  with  the  certificates  by  vir- 
tue of  which  they  are  made,  have  been  return- 
ed and  now  are  on  file  in  the  land  office,  shall 
be  deemed  valid.  Held,  that  a  valid  location 
and  survey  under  a  good  certificate,  made  prior 
to  1852,  the  field  notes  of  which  were  returned 
after  1853  but  before  1871,  though  declared  to 
be  void  by  the  act  of  1853,  was  restored  by  the 
act  of  1871  and  was  valid,  as  the  state  had  the 
right  to  waive  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §§  559,  562,  564 ;  Dec.  Dig.  §  175.*] 

5.  Colleges  and  Universities  (§  11*)  — 
Forfeiture  of  Franchise— Nonusf.r. 

A  college  was  incorporated  in  1S39  with 
power  to  hold  property  and  sell  the  same,  elect 
officers,  etc.,  and  in  1873  the  board  of  trustees 


i  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


pointed  trustees,  and  in  the  same  year  an  act 
was  passed  (Laws  1907,  p.  122,  c.  56),  amend- 
ing the  original  act  by  appointing  the  same 
trustees  as  appointed  by  the  court.  Held,  that 
the  franchise  of  the  corporation,  never  baring 
been  judicially  forfeited,  was  not  forfeited  by 
nonsuer  bo  as  to  render  invalid  a  sale  of  land, 
title  of  which  was  in  the  corporation  by  virtue 
of  a  location  and  survey  made  under  a  land 
certificate  as  authorized  by  its  original  charter. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent.  Dig.  §  32 ;  Dec  Dig.  f  11.*] 

6.  Trespass  to  Tbt  Title  (|  16*)— Title  Ac- 
quired After  Suit. 

In  trespass  to  try  title,  in  which  defendnnt 
asks  no  affirmative  relief,  title  acquired  by  de- 
fendant after  suit  brought  is  available  to  de- 
feat plaintiffs  claim  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  f  23 ;  Dec.  Dig.  §  16.*] 

7.  Public  Lands  ({  173*)— Headbight  Lo- 
cation—Land  Subject  to  Location. 

Where  a  college,  public  in  its  nature,  is 
incorporated  with  power  to  acquire  land  under 
a  land  certificate  and  sell  the  same,  and  its 
incorporation  is  in  accordance  with  the  plan 
of  education  as  directed  by  the  Constitution, 
the  land  located  and  surveyed  under  the  cer- 
tificate is  an  appropriation  of  the  public  land 
for  the  support  of  a  public  school,  and,  if  the 
college  is  dissolved  by  nonuser,  the  land  re- 
verts to  the  state,  not  as  general  state  lands, 
but  as  school  lands  by  virtue  of  Const.  1869, 
art.  9.  {  6,  and  Const.  1876,  providing  that 
land  appropriated  for  the  support  of  schools 
shall  constitute  the  public  school  fund.  Hence 
a  subsequent  location  and  survey  of  the  same 
lands  by  virtue  of  a  headrigbt  certificate,  which 
was  subject  to  location  on  unappropriated  pub- 
lic land  only,  could  confer  no  rights  therein 
by  the  fact  of  dissolution. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  173.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty ;  P.  A.  Turner,  Judge. 

Trespass  to  try  title  by  T.  N.  Luttrell  and 
others  against  John  W.  Murphy  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.   Reversed,  and  judgment  rendered. 

Smelser  &  Vaughan  and  M.  L.  Harkey,  for 
appellants.   A.  A.  Ablowich,  for  appellees. 

HODGES,  J.  This  is  a  suit  in  trespass 
to  try  title,  instituted  by  the  appellees  against 
the  appellants  to  recover  a  tract  of  lai.i  situ- 
ated in  Bowie  county.  The  appellees  claim 
as  the  heirs  and  purchasers  from  the  heirs 
of  William  McDonald,  who  was  the  owner 
of  a  headrigbt  certificate  authorizing  him  to 
locate  and  survey  a  league  and  labor  of  land, 
issued  in  1838.  They  rely  for  title  upon  a 
location  and  survey  made  upon  the  land  sued 
for  by  virtue  of  an  unlocated  balance  of  this 
headrtght  certificate.  McDonald  died,  some 
time  about  1849,  but  prior  to  his  death  trans- 
ferred a  one-half  Interest  in  his  certificate  to 
one  T.  W.  Clark.  The  record  shows  that  In 
1872  a  tract  of  land  In  Bowie  county,  includ- 
ing that  in  controversy,  was  surveyed  for 


was  merely  an  agent  acting  for  the  real 
owners  in  having  the  land  located  and  sur- 
veyed, does  not  appear.  The  field  notes  of 
this  survey  were  promptly  returned  to  the 
land  office;*  but  no  patent  ever  issued  be- 
cause the  location  was  in  conflict  with  an 
older  survey  made  for  the  De  Kalb  College, 
and  this  was  noted  upon  the  returns  made. 
Aside  from  this  objection,  the  location  and 
survey  appear  to  have  been  regular  and  made 
according  to  the  legal  requirements  then  ex- 
isting. The  appellants,  defendants  below, 
pleaded  not  guilty,  and  to  defeat  the  claim 
of  title  offered  in  evidence  by  the  appellees 
they  offered  the  following:  (1)  The  record 
of  a  survey  for  1,211  acres  made  for  the  De 
Kalb  College  in  1843,  which  was  subsequent- 
ly shown  to  Include  the  tract  here  Involved ; 
(2)  a  certified  copy  of  a  certificate  issued  by 
the  clerk  of  the  district  court  of  Red  River 
county  in  1841,  certifying  that  certain  indi- 
viduals, naming  them,  as  the  trustees  of  De 
Kalb  College,  were  entitled  to  a  surrey  of 
four  leagues  of  land  In  accordance  with  a 
statute  approved  January  26,  1839,  by  the 
Congress  of  the  Republic  of  Texas,  and  re- 
citing that  an  application  had  been  made  to 
the  district  court  for  a  certificate  for  the 
land,  and  that  the  court,  in  response,  bad 
decreed  that  the  trustees  and  their  succes- 
sors In  office  were  entitled  to  one  league  of 
land,  being  one  of  the  four  leagues  above 
mentioned,  to  be  surveyed  and  located  on  any 
lands  not  otherwise  appropriated,  for  the 
benefit  and  use  of  the  De  Kalb  College;  (3) 
a  patent  from  the  state  Issued  to  the  trustees 
of  the  De  Kalb  College,  dated  May  24,  1907 ; 
(4)  deeds  from  the  De  Kalb  College,  signed 
by  the  president  and  secretary,  conveying  the 
land  sued  for  to  the  appellants.  It  was  also 
shown  that  the  field  notes  of  this  survey 
were  returned  to  the  land  office  in  1855.  The 
case  was  tried  before  the  court  without  a 
jury,  and  judgment  rendered  in  favor  of  the 
appellees,  awarding  them  the  land  sued  for. 

The*  court  filed  no  findings  of  fact  or  con- 
clusions of  law,  and  we  are  not  advised  as 
to  what  formed  the  basis  of  the  judgment 
We  think,  however,  that  the  controlling  ques- 
tion is  one  of  title  as  between  the  appellees, 
who  claim  under  the  location  made  by  virtue 
of  the  certificate  Issued  to  William  McDon- 
ald, and  the  appellants,  claiming  through  the 
patent  Issued  to  the  De  Kalb  College,  or  up- 
on the  fact  that  the  De  Kalb  College  held  a 
superior  outstanding  title.  In  suits  of  this 
character  the  plaintiffs  in  the  case  must  re- 
cover, If  at  all,  upon  the  strength  of  their 
own  title,  and  not  upon  the  weakness  of  the 
claim  of  their  adversaries.  We  shall  assume 
that  the  evidence  Is  sufficient  to  connect  the 
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appellees  by  Inheritance  and  otherwise  with 
the  ownership  of  the  McDonald  certificate  lo- 
cated and  surveyed  for  John  Riddle  upon  the 
land  In  controversy,  and  that  the  location 
and  survey  and  the  return  of  the  field  notes 
were  all  done  regularly  and  In  the  manner 
requbed  by  the  existing  law,  and  shall  con- 
sider the  strength  of  their  title  from  that 
standpoint  This  would  be  evidence  suffi- 
cient to  show  prima  facie  an  appropriation 
of  the  land  and  an  equitable  right  to  the 
title  and  possession ;  but  upon  the  production 
of  a  patent  Issued  by  the  state  to  another 
the  prima  facie  case  was  overcome,  and  the 
burden  rested  upon  the  appellees  to  show  a 
legal  or  equitable  right  to  the  land  superior 
to  that  of  the  patentee.  Johnson  v.  Eldrldge, 
49  Tex.  607 ;  Miller  v.  Browson,  50  Tex.  681 ; 
Deen  v.  Wills,  21  Tex.  649;  Miller  v.  Moss, 
65  Tex.  181;  Clements  v.  Egleston,  2  Posey, 
Unrep.  Cas.  483;  Rutherford  v.  French,  2 
Posey,  Unrep.  Cas.  725.  It  Is  true  this  patent 
was  not  Issued  to  the  college  for  this  particu- 
lar land  until  the  year  1907;  but  when  Is- 
sued it  vested  in  the  college  the  absolute 
right  to  the  land  except  as  against  the  state 
or  soine  one  having  a  prior  legal  or  equitable 
claim.  Wood  v.  Durrett,  28  Tex.  438;  Mc- 
Leary  v.  Dawson,  87  Tex.  535,  29  S.  W.  1044. 
The  De  Kalb  College  was  created  by  an  act 
of  the  Congress  of  the  Republic  of  Texas 
passed  January  26,  1839.  2  Laws  of  the  Re- 
public of  Texas  1838-39,  p.  128.  The  provi- 
sions of  the  act  material  to  this  controversy 
are  as  follows: 

"An  act  to  establish  and  Incorporate  the 
college  of  De  Kalb: 

"Section  1.  Be  it  enacted  by  the  Senate 
and  House  of  Representatives  of  the  Repub- 
lic of  Texas  In  Congress  assembled,  that 
there  shall  be  and  Is  hereby  established  a 
college  at  the  village  of  De  Kalb,  in  the 
county  of  Red  River,  to  be  under  the  superin- 
tendence of  James  Browning,  David  , 

James  N.  Smith,  Richard  Graham,  William 

 ,  John  H.  Dyer,  Jackson  Titus,  Hiram 

A.  Allen,  Richard  Ellis,  Isaac  Jones,  George 
Wright,  John  Fowler,  Holland  Coffee,  and 
their  successors,  who  are  hereby  constituted 
a  body  politic  and  corporate,  in  deed  and  in 
law,  by  the  name  and  style  of  the  Trustees 
of  the  College  of  De  Kalb ;  and  by  that  name, 
they  and  their  successors  shall  and  may  have 
perpetual  succession,  and  be  able  and  capable 
in  law  to  have,  receive  and  enjoy,  to  them 
and  their  successors,  lands,  tenements  and 
hereditaments,  of  any  kind  or  value,  in  fee, 
or  for  life,  or  years,  and  personal  property 
of  any  kind  whatsoever,  and  also  all  sums  of 
money  of  any  amount  whatsoever  which  may 
be  granted  or  bequeathed  to  them  for  the 
purpose  of  promoting  the  interest  of  the  said 
college. 

"Sec.  2.  Be  It  further  enacted,  that  the 
trustees  of  the  College  of  De  Kalb  shall  and 
may  have  a  common  seal  for  the  business  of 
themselves,  their  successors,  with  liberty  to 
change  or  alter  the  same  from  time  to  time, 


as  they  shall  think  proper,  and  that  by  their 
aforesaid  name,  they  and  their  successors 
shall  and  may  be  able  to  sue  and  be  sued, 
plead  and  be  Impleaded,  answer  and  be  an- 
swered, defend  and  be  defended,  In  all  courts 
of  law  and  equity  Within  this  republic,  and 
to  grant,  bargain,  sell  or  assign  any  lands, 
tenements,  goods  or  chattels,  In  such  manner 
as  may  hereafter  be  specified,  and  to  act  and 
do  all  things  whatsoever  for  the  benefit  of 
the  said  institution,  in  as  ample  manner  as 
any  person,  or  body  politic  or  corporate,  can 
or  may  do  by  law." 

"Sec  4.  Be  it  further  enacted,  that  the  first 
meeting  of  the  board  of  trustees  shall  be  at 
the  said  college  on  the  first  Thursday  In 
March,  1839,  when  they  shall  proceed  to 
elect  out  of  their  own  body,  a  president,  sec- 
retary and  treasurer;  the  president  shall 
have  power  to  call  extraordinary  meetings  of 
the  trustees,  by  giving  the  members  due  no- 
tice thereof.  The  ordinary  meetings  of  the 
board  shall  be  on  their  own  adjournments; 
seven  men  shall  constitute  a  board  to  do  busi- 
ness. In  case  of  death,  removal  from  the 
country,  resignation,  refusal  or  neglecting  to 
act,  of  any  of  the  trustees,  the  board  may  at 
any  time  appoint  a  successor. 

"Sec.  5.  Be  it  further  enacted,  that  the 
trustees  of  the  College  of  De  Kalb,  and  their 
successors,  shall  have  power  to  engage  a 
president  and  other  professors,  and  all  other 
officers  necessary  for  the  conducting  the  lit- 
erary concerns  of  the  college,  and  to  displace 
and  appoint  others  at  pleasure;  they  shall 
have  power  and  authority,  and  It  shall  be 
their  imperative  duty,  to  examine  the  profi- 
ciency of  the  students  and  to  make  all  laws 
and  regulations  (not  contrary  to  the  Consti- 
tution of  the  republic)  which  they  shall  deem 
necessary  for  the  good  government  of  said 
college,  and  for  promoting  learning,  morality 
and  virtue,  among  the  students;  they  shall 
take  effectual  care  that  students  of  all  re- 
ligious denominations  may  and  shall  be  ad- 
mitted to  equal  advantages,  and  that  they 
receive  alike  fair  and  generous  treatment 
during  their  residence  thereat. 

"Sec.  6.  Be  It  further  enacted,  that  the 
lands,  public  buildings  and  other  property 
belonging  to  the  College  of  De  Kalb,  are  here- 
by declared  to  be  free  from  any  kind  of  pub- 
lic tax." 

"Sec.  10.  Be  It  further  enacted,  that  (there) 
shall  be  granted  to  the  trustees  and  their 
successors  In  office,  four  leagues  of  land,  to  be 
located  on  any  vacant  and  unappropriated 
lands  in  the  republic,  In  tracts  not  less  than 
one  league  square,  and  that  the  board  of  land 
commissioners  for  the  county  of  Red  River, 
are  hereby  authorized  and  required  to  Issue 
certificates  In  tracts  not  less  than  one  league 
square,  in  the  name  of  the  trustees  of  De 
Kalb  College  and  their  successors,  without 
charging  any  fees  for  the  same;  and  the  said 
trustees  and  their  successors  are  empowered 
to  employ  any  legally  authorized  surveyor  to 
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sloner  general  of  the  land  office  la  hereby  re- 
quired to  Issue  patents  for  the  same  to  the 
trustees  of  De  Kalb  College  and  their  suc- 
cessors. 

"Sec.  11.  Be  It  further  enacted,  that  the 
said  leagues  of  land  are  hereby  given,  grant- 
ed and  confirmed  to  the  said  trustees  and 
their  successors  in  fee  simple,  who  shall  bare 
full  power  to  alienate,  sell,  lease,  rent  or 
otherwise  dispose  of  the  same,  and  the  pro- 
ceeds shall  be  for  the  erection  of  suitable 
buildings  for  the  Institution,  purchasing  of  a 
library,  philosophical  apparatus,  chemical  lab- 
oratory, and  for  the  promotion  of  arts,  liter- 
ature, and  science  in  said  Institution,  and  for 
no  other  purpose  whatever;  and  the  respec- 
tive sums  due  and  payable  the  government 
on  which  league  are  hereby  remitted  and  do- 
nated to  the  said  Institution." 

It  is  not  disputed  that  the  location  and  sur- 
vey made  for  De  Kalb  College  was  prior  in 
point  of  time  to  that  of  the  McDonald  loca- 
tion; but  It  is  insisted  that  the  field  notes  of 
the  survey  made  for  the  college  were  not  re- 
turned and  tiled  in  the  General  Land  Office 
within  the  time  prescribed  by  law.  Until  the 
passage  of  the  act  of  February  10,  1852  (4 
Laws  Tex.  1851-52,  p.  58,  c.  69),  there  was  no 
time  limit  fixed  by  law  within  which  the 
field  notes  of  surveys  of  land  located  by  vir- 
tue of  any  certificate  were  to  be  returned  to 
the  General  Land  Office.  Wyllle  v.  Wynne, 
26  Tex.  45.  This  act  provided  that  the  field 
notes  of  all  surveys  made  previous  to  its 
passage  should  be  returned  to  the  land  of- 
fice on  or  before  August  31,  1853,  or  become 
null  and  void,  and  the  land  should  again  be- 
come vacant.  Paschal's  Dig.  art  4562.  We 
think  it  at  least  doubtful  as  to  whether  that 
law  was  intended  to  apply  to  the  lands  grant- 
ed for  the  benefit  of  public  schools,  such  as 
that  involved  in  this  suit  Fannin  County  v. 
Riddle,  51  Tex.  360;  Henderson  Co.  v.  Shook, 
51  Tex.  370;  Milam  County  v.  Bateman,  54 
Tex.  153.  But  if  it  should  be  construed  as 
being  applicable,  we  think  the  act  of  April 
25,  1871  (Laws  1870-71,  p.  60,  c.  56),  fully  re- 
stored whatever  right  may  have  been  lost  by 
the  failure  to  comply  with  that  requirement. 
That  law  provides  that:  "All  surveys  proper- 
ly made  by  virtue  of  genuine  or  valid  land  cer- 
tificates, which  surveys  together  with  the  cer- 
tificates by  virtue  of  which  they  were  made 
have  been  returned  and  are  now  on  file  in  the 
General  Land  Office,  *  *  •  and  not  In  con- 
flict with  any  other  valid  land  claim  shall  be 
deemed  valid  and  the  Commissioner  of  the 
General  Land  Office  is  hereby  authorized  and 
required  to  issue  patents  for  the  same."  Pas- 
chal's Dig.  art  7089.  This  law  became  effect- 
ive the  year  before  the  McDonald  certificate 
was  located  upon  the  land  In  suit  The  state 
had  the  right  to  waive  the  forfeiture  if  any 


to  assert  a  claim  of  forfeiture  to  what  had 
once  been  granted.  Adams  v.  Railway  Co.. 
70  Tex.  253,  7  S.  W.  729;  Hart  v.  Gibbons,  14 
Tex.  215;  Warren  v.  Shaman,  5  Tex.  456; 
Lewis  v.  Mixon,  11  Tex.  570 ;  Jennings  v.  De 
Cordova,  20  Tex.  508.  We  think  it  is  clear 
from  the  foregoing  that  no  forfeiture  occur- 
red prior  to  the  location  of  the  McDonald 
certificate.  Whatever  defect  there  might 
have  been  in  the  issuance  of  the  certificate 
and  making  the  survey  in  obedience  thereto 
was  also  cured  by  a  subsequent  statute  valid- 
ating surveys  made  in  behalf  of  De  Kalb  Col- 
lege. This  act  will  be  found  in  volume  2,  p. 
1153,  of  the  Laws  of  Texas,  and  was  passed 
by  the  Congress  of  the  republic  in  1845. 

It  is  contended:  That  the  De  Kalb  College 
as  a  corporation  had  become  defunct;  that 
a  majority  of  those  named  as  trustees  had 
died  or  moved  away,  and  the  purposes  for 
which  the  corporation  was  created  were  aban- 
doned; and  that  for  these  reasons  it  was  in- 
capable of  holding  title  to  the  land  in  con- 
troversy. The  evidence  shows  that  about 
1873  the  board  of  trustees  of  the  college  met 
and  elected  a  president  and  other  officers ;  but 
that  aside  from  this  proceeding,  they  never 
did  anything  further  towards  carrying  out 
the  purposes  for  which  the  corporation  had 
been  created.  Since  that  time  a  majority  of 
the  board  of  trustees  have  either  died  or 
moved  out  of  the  country,  leaving  only  a 
minority  in  a  situation  to  carry  on  the  busi- 
ness of  the  institution.  It  is  further  shown 
that  on  the  14th  day  of  March,  1907,  the  dis- 
trict court  of  Bowie  county,  by  an  order 
entered  upon  the  minutes,  appointed  seven 
trustees  for  the  De  Kalb  College,  to  fill  the 
vacancies  created  by  the  death  or  removal 
of  those  who  formerly  held  those  positions. 
On  April  3,  1907  (Laws  1907,  p.  122,  c.  56), 
the  Legislature  enacted  the  following  amend- 
ment to  the  original  incorporation  act  nam- 
ing as  trustees  the  individuals  previously  ap- 
pointed in  the  order  of  the  court  referred  to 
above: 

"Be  it  enacted  by  the  Legislature  of  the 
state  of  Texas: 

"Whereas,  Silas  McOrary,  William  N. 
Boyse,  O.  P.  Moss,  James  G.  Holloway,  and 
L.  O.  Powell,  who  are  either  dead  or  have 
removed  from  the  state  of  Texas,  and  at 
the  time  thereof,  together  with  Solomon  Hew- 
it  W.  W.  Sanders  and  R.  M.  Johnson,  con- 
stituted the  board  of  trustees  of  the  College 
of  De  Kalb,  Texas,  and  that  by  reason  of  such 
deaths  and  removal,  there  are  now  less  than 
a  quorum  of  said  board;  therefore,  chapter 
cclxxlx,  section  1,  of  the  acts  of  the  Thir- 
teenth Legislature  of  the  state  of  Texas  are 
so  amended  as  to  hereafter  read  as  follows: 

"Section  1.  That  said  college  shall  be  estab- 
lished at  the  town  of  De  Kalb,  in  Bowie  coun- 
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ty,  Texas,  and  shall  be  under  the  superin- 
tendence of  Solomon  Hew  it,  W.  W.  Sanders, 
R.  M.  Johnson,  A.  G.  Crump,  Lee  Harkey, 
Dave  Smith,  B.  J.  McKlnney  and  John  Clark, 
and  their  successors,  and  they  are  hereby  In- 
vested with  all  rights,  powers  and  privileges 
vested  In  the  Trustees  of  the  College  of  De 
Kalb,  by  virtue  of  'An  act  to  establish  and 
incorporate  the  College  of  De  Kalb,'  approv- 
ed January  28,  1839,  and  the  above  named 
persons  are  hereby  named  and  styled  the 
Trustees  of  the  College  of  De  Kalb,  and  that 
a  majority  of  said  trustees  shall  constitute  a 
board  to  transact  business,  and  that  when 
any  vacancy  shall  occur  in  said  board  of 
trustees,  either  by  deatb,  removal  from  the 
state,  failure  or  refusal  to  serve,  such  vacan- 
cy shall  be  filled  by  a  majority  vote  of  said 
board  of  trustees."  Laws  1907,  p.  122,  c  56. 

This  corporation  known  as  De  Kalb  Col- 
lege was  not,  strictly  speaking,  a  private  en- 
terprise chartered  for  the  purpose  of  en- 
abling certain  individuals  to  further  a 
scheme  for  a  private  benefit,  but  was  in  the 
nature  of  a  public  Institution  organized  in 
part  performance  of  the  duty  of  carrying  out 
the  policy  directed  by  the  Constitution  to 
provide  for  a  general  system  of  education 
for  the  public  benefit,  and  was  to  establish 
and  endow  a  college  for  the  teaching  of  the 
higher  branches  of  learning.  The  so-called 
"franchise"  which  was  granted  was  Intend- 
ed for  a  public  benefit,  and  not  for  private 
gain,  and  we  do  not  think  the  same  presump- 
tions of  forfeiture  or  of  corporate  dissolution 
which  usually  obtain  in  cases  of  long  nonuser 
by  those  who  compose  private  corporations 
should  be  here  Indulged;  but  if  this  should 
be  done  the  facts  of  this  case  do  not  disclose 
a  situation  in  which  the  court  would  be  war- 
ranted in  concluding  that  the  corporation 
was  so  far  dissolved  that  it  was,  at  the  time 
the  land  was  conveyed  to  the  appellants. 
Incapable  of  holding  and  conveying  property. 
A  corporation  continues  its  legal  existence 
till  its  charter  expires  by  limitation  or  its 
franchise  is  lost  or  forfeited  in  some  of  the 
methods  provided  by  law.  Nonuser  for  a 
long  period  of  time  may  be  grounds  for  a 
forfeiture  or  dissolution  of  a  private  cor- 
poration, but  does  not  of  itself  put  an  end 
to  the  franchise.  Moseby  v.  Burrow,  52  Tex. 
896;  Hlggins  v.  Downwood,  8  Houst  (Del.) 
227,  32  Atl.  133,  40  Am.  St  Rep.  141;  1  Beech 
on  Prlv.  Corp.  {  49.  It  Is  universally  held  as 
a  general  rule  that  the  forfeiture  of  the 
franchise  of  a  private  corporation  cannot  be 
claimed  In  a  collateral  proceeding  merely 
because  grounds  of  forfeiture  may  exist. 
The  .forfeiture  must  be  declared  in  a  judi- 
cial proceeding  Instituted  for  that  purpose. 
O.,  H.  A  8.  A.  Ry.  Co.  v.  State,  81  Tex.  596, 
17  S.  W.  70.  The  presumption  that  a  cor- 
poration has  been  dissolved,  which  is  some- 
times said  to  arise  from  nonuser  of  Its  cor- 
porate franchise  for  a  long  time,  is  rebutted 
by  evidence  of  a  statute  recognizing  the  cor- 


porate existence.  3  Enc.  Ev.  658,  citing  State 
v.  Vincennes  University,  5  Ind.  77.  Whether 
the  franchise  is  to  be  forfeited  depends  up- 
on the  will  of  the  body  that  created  it  State 
t.  Morris,  73  Tex.  435,  11  S.  W.  892.  It 
would  seem  that  the  act  of  April  8,  1907 
(Laws  1907,  p.  122,  c.  56),  before  referred  to, 
furnishes  conclusive  evidence  that  the  state 
does  not  now  and  has  not  heretofore  desired 
to  recall  the  corporate  franchise  conferred 
upon  the  De  Kalb  College.  There  being  no 
judgment  of  dissolution  putting  an  end  to 
the  corporate  existence  of  the  De  Kalb  Col- 
lege, and  no  conditions  or  limitations  in  the 
act  creating  it,  we  conclude  that  the  De  Kalb 
College  was  capable  of  holding  and  convey- 
ing property  acquired  in  Its  corporate  capac- 
ity, and  that  it  had  at  the  date  of  the  trial 
below  a  legal  existence  with  powers  fully  as 
extensive  as  those  originally  conferred.  The 
fact  that  a  majority  of  the  trustees  had  died 
did  not  destroy  the  corporate  entity.  The 
Legislature  had  the  authority  to  do  that 
which  it  did — appoint  others  in  the  places 
of  those  who  had  died  or  removed  from  the 
country — or  It  might  have  authorized  the  re- 
maining minority  to  exercise  the  corporate 
functions. 

It  is  also  contended  that  the  title  upon 
which  the  appellants  rely  was  acquired  aft- 
er suit  was  filed,  and  that  it  Is  therefore  no 
defense  unless  they  had  amended  their  plead- 
ings after  its  acquisition.  Had  the  appel- 
lants sought  affirmative  relief,  this  conten- 
tion would  probably  be  tenable;  but,  In  re- 
lying upon  then:  plea  of  not  guilty  alone, 
they  had  the  right  to  avail  themselves  of 
any  evidence  of  the  weakness  or  insufficien- 
cy of  the  title  asserted  by  the  appellees,  and 
to  thus  defeat  their  claim  of  ownership.  If 
they  could  accomplish  this  purpose  by  show- 
ing a  superior  outstanding  title  in  the  De 
Kalb  College  without  connecting  themselves 
with  it,  it  was  Immaterial,  when  the  final 
evidence  of  this  title  was  acquired  by  the 
college,  whether  before  suit  or  afterward. 
The  fact  that  they  sought  to  and  did  connect 
themselves  with  this  outstanding  title  held 
by  the  college  did  not  detract  from  its  poten- 
cy as  a  defense  to  the  claim  of  ownership 
by  the  appellees.  It  would  be  nonsense  to 
require  the  appellants  to  repeat  their  plea 
of  not  guilty  after  the  De  Kalb  College  ac- 
quired the  patent  from  the  state.  Had  they 
specifically  pleaded  their  title  and  relied  up- 
on that  as  a  defense,  the  situation  would 
have  been  different,  and  there  might  have 
been  some  basis  for  the  contention  of  the  ap- 
pellees. 

But  there  Is,  we  think,  still  another  view 
of  this  case  which  precludes  any  conclusion 
that  the  appellees  could  have  acquired  a 
valid  claim  to  the  land  In  controversy,  even 
admitting  that  the  De  Kalb  College  had  lost 
Its  corporate  existence  before  the  institution 
of  this  suit  If  a  dissolution  had  taken 
place,  and  the  corporate  entity  had  become 
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tbe  then  status  of  the  law.  We  think  the 
act  of  the  Congress  of  the  Republic  of  Tex- 
as, In  creating  the  corporation  known  as  De 
Kalb  College  and  in  granting  to  it  the  right 
to  tbe  four  leagues  of  land  for  the  purpose 
of  providing  a  fund  "for  the  erection  of  suit- 
able buildings  for  the  institution,  purchasing 
of  a  library,  philosophical  apparatus,  chem- 
ical laboratory,  and  for  the  promotion  of 
arts,  literature,  and  science  in  said  institu- 
tion," was  an  appropriation  of  a  part  of  tbe 
public  domain  for  the  support  of  a  public 
school,  and  was  an  undertaking  in  part  per- 
formance, at  least,  of  the  duty  Imposed  by 
tbe  Constitution  of.  the  republic  requiring 
Congress  to  provide  a  system  of  public  edu- 
cation. That  this  institution  was  Intended 
to  be  a  public  one  is  made  evident  by  the 
provisions  of  section  7  of  the  act  creating 
the  incorporation,  which  empowers  the  trus- 
tees to  suppress  and  abate  nuisances,  to  levy 
and  exact  fines  upon  retailers  of  spirituous 
liquors,  to  Impose  fines  upon  persons  offend- 
ing within  certain  territorial  limits,  and  au- 
thorizing the  sheriff,  constable,  or  other  ofll- 
cer,  under  their  direction,  to  collect  such 
fines  from  the  property  of  any  offender  and 
pay  tbe  same  over  to  tbe  trustees  for  the 
use  and  benefit  of  the  college.  Section  8 
also  provides  that  the  trustees  shall  each 
take  and  subscribe  to  an  oath  in  which  they 
bind  themselves  to  faithfully  discharge  the 
duties  enjoined  upon  them.  Under  the  pro- 
visions of  section  6  of  article  9  of  the  Con- 
stitution of  1869,  such  lands  became  a  part 
of  the  public  school  fund.  The  section  re- 
ferred to  provides,  among  other  things,  that: 
"As  a  basis  for  tbe  establishment  and  en- 
dowment of  said  public  free  schools,  all  the 
funds,  lands  and  other  property  heretofore 
set  apart  or  appropriated,  or  that  may  here- 
after be  set  apart  or  appropriated  for  the 
support  and  maintenance  of  public  schools, 
shall  constitute  the  public  school  fund."  A 
similar  provision  Is  also  found,  In  different 
language,  In  the  Constitution  of  1876.  Under 
these  constitutional  provisions,  the  lands 
granted,  having  been  appropriated  for  the 
benefit  of  the  public  schools,  in  case  of  re- 
version would  become  per  force  of  tbe  Con- 
stitution a  part  of  the  public  school  fund, 
and  as  such  could  not  form  the  basis  for  the 
location  of  a  headrlght  certificate.  These 
certificates  would  necessarily  have  to  be  lo- 
cated upon  the  unappropriated  public  do- 
main. McKlnney  v.  Grassmeyer,  51  Tex. 
881.  If  this  be  correct,  then  the  location 
and  survey  upon  which  the  appellees  rely, 
even  admitting  that  their  contention  with 
reference  to  the  legal  existence  of  the  college 
be  true,  conferred  no  title  or  right  to  the 
land  sued  for,  and  are  wholly  insufficient  to 
sustain  a  Judgment  in  their  favor. 


Judgment  here  rendered  that  they  take  noth- 
ing by  their  suit  and  pay  all  costs  both  In 
this  court  and  the  court  below. 

On  Rehearing. 

A  further  Investigation  of  tbe  material 
questions  involved  in  this  appeal  has  tend- 
ed to  strengthen  our  confidence  in  the  cor- 
rectness of  the  disposition  which  we  have 
heretofore  made  of  this  appeal.  The  appel- 
lee appears  to  rely  upon  the  proposition  that, 
because  a  majority  of  the  trustees  originally 
appointed  and  who  formed  the  corporation 
had  died  and  left  only  a  minority,  this  prac- 
tically operated  to  dissolve  the  corporation. 
In  Board  of  Trustees  for  Vincennes  Universi- 
ty v.  State  of  Indiana,  14  How.  268,  14  L. 
Ed.  416,  a  question  somewhat  similar  was 
before  the  court  In  disposing  of  that  ques- 
tion the  court  said:  "If  the  board  of  trus- 
tees, by  a  failure  to  elect  when  vacancies  oc- 
curred, or  through  any  other  means,  became 
reduced  to  a  less  number  than  was  author- 
ized to  act  by  the  charter,  the  corporation 
was  not  thereby  dissolved.  In  such  a  case 
Its  franchise  would  be  suspended  only  until 
its  functions  were  restored  by  legislative  ac- 
tion." 

Appellees  refer  us  to  2  Clark  &  Marshall 
on  Corporations,  {  307,  as  sustaining  the  con- 
trary view.  It  Is  true  the  proposition  is 
there  announced  that,  among  other  causes, 
a  corporation  Is  dissolved  when  It  loses  some 
Integral  part  essential  to  its  continued  oper- 
ation and  existence  which  cannot  be  sup- 
plied. All  of  the  authorities  referred  to  In 
the  appended  notes  are  not  accessible  to  us, 
and  we  are  not  able  to  verify  the  correctness 
of  the  conclusions  from  the  decisions  relied 
upon.  Some  of  them  we  have  examined,  and 
find  that  they  do  not  support  the  contention 
urged  by  the  appellees  in  this  case  that  the 
death  of  a  majority  of  the  trustees  operated, 
ipso  facto,  to  dissolve  the  corporate  existence 
of  the  De  Kalb  College  for  all  purposes.  See 
Lehigh  Bridge  Co.  v.  Lehigh  C.  ft  N.  Co.,  4 
Rawle  (Pa.)  9,  26  Am.  Dec.  111.  It  Is  an  un- 
controverted  fact  that  at  the  time  the  Mc- 
Donald certificate  was  located  on  this  land 
a  majority  of  the  trustees  were  living  and 
were  able  and  willing  to  assume  and  perform 
their  corporate  duties. 

Applying  the  principle  announced  in  the 
Indiana  case  cited  above,  it  follows  that  if, 
after  the  location  of  the  certificate  for' Mc- 
Donald, tbe  number  of  tbe  trustees  became 
reduced  to  less  than  a  quorum,  and  for  that 
reason  they  were  unable  to  carry  on  the  cor- 
porate functions,  from  the  nature  and  char- 
acter of  the  Institution  and  the  purposes  for 
which  It  was  created,  others  might  be  ap- 
pointed, by  the  proper  authority,  as  was 
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done  In  this  case,  and  corporate  action  was 
only  held  In  suspension  till  that  was  done. 
The  motion  is  overruled. 


PHILLIPS  et  al.  v.  PALMER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  19, 
1909.) 

1.  Life  Estates  (J  8*)  —  Advebse  Posses- 
sion —  Running  of  Statute  Against  Re- 
mainderman. 

Pending  a  life  estate  adverse  possession 
does  not  run  against  the  remainderman. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  K  26-28;  Dec.  Dig.  §  8.*] 

2.  Husband  and  Wife  (g  262*)— Community 
Pbopebty— Presumptions. 

Where  land  was  reciprocally  possessed  by 
the  husband  and  wife  at  the  husband's  death, 
the  presumption  created  by  Rev.  St.  1895,  art. 
2969  (Act  Jan.  20,  1840,  I  12),  providing  that 
the  effects  which  the  husband  and  wife  pos- 
sessed at  dissolution  of  the  marriage  shall  be 
regarded  as  common  effects,  unless  the  contrary 
is  proved,  was  that  the  property  was  commun- 
ity property  until  the  contrary  was  proved. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {  913;  Dec.  Dig.  <  262.*] 

8.  Names  (§  16*)  —  Idem  Sonans  —  Deeds  — 
Name  of  Grantee. 

A  deed  to  "An  R."  is  good  as  a  deed  to 
-Ann  R." 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  H  12-14;  Dec.  Dig.  I  16\*J 

4.  Marriage  (J  42*)  —  Proof  of  Marriage 

— Evidence. 

Where  the  issue  was  whether  U.  and 
"Ann  R."  were  married  in  January,  1840,  a  deed 
executed  by  U.  in  July,  1839,  to  "An  R." 
was  inadmissible  because  the  inference  that 
the  parties  were  not  married  in  January,  1840, 
was  too  remote,  and  because  the  inference  was 
founded  on  the  inference  that  "An  R."  was 
the  person  to  whom  U.  was  subsequently  mar- 
ried. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  |  70  ;  Dec.  Dig.  <  42.*] 

5.  Husband  and  Wife  (f  264*)— Community 
Pbopebty— Evidence. 

Evidence  held  not  to  rebut  the  presumption 
created  by  Rev.  St  1893,  art  2969,  that  prop- 
erty was  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  ^  Wife,  Cent  Dig.  |  916;    Dec.  Dig.  f 

6.  Husband  and  Wife  (|  252*)— Community 
Pbo  pe  rtt  • 

Under  1  Gammell's  Laws,  p.  178  (Act 
Jan.  20,  1840,  {  4),  providing  that  all  property 
which  the  husband  or  wife  may  bring  into  the 
marriage  shall  be  common  property,  etc.,  where 
a  land  certificate  was  issued  to  a  single  man, 
who  was  married  before  location  was  made  un- 
der the  certificate,  the  land  was  community 
property,  and  on  the  death  of  the  husband  it 
passed  to  the  surviving  wife. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {  806 ;  Dec.  Dig.  i  252.*] 

7.  Pbopebty  (f  4*)— "Personal  Pbopebty." 

An  nnlocated  land  certificate  is  "personal 
property." 

[Ed.  Note.— For  other  cases,  _see  Property, 
Cent  Dig.  §  4;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6346-5338;  vol.  8,  p.  7753.] 


Appeal  from  District  Court,  Liberty  Coun- 
ty; L.  B.  Hightower,  Judge. 

Action  by  Mattie  B.  Phillips  and  another 
against  L.  P.  Palmer  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Lewis  A.  Kottwltz  and  J.  A.  •Gillette,  for 
appellants.  Tharp  ft  Whitehead  and  Stevens 
&  Pickett,  for  appellees. 

REESE,  3.  In  this  case  appellant  Mattie 
B.  Phillips,  Joined  by  her  husband,  sued  ap- 
pellees in  trespass  to  try  title  to  recover  a 
tract  of  320  acres  of  land,  the  Charles  Under- 
ton  survey,  In  Liberty  county.  Defendant 
Swllley  disclaimed  as  to  20  acres  of  the  tract 
claimed  by  defendant  Palmer,  and  Palmer 
disclaimed  as  to  all  of  the  tract  except  this 
20  acres.  The  parties,  respectively,  as  to  the 
land  claimed  by  them  pleaded  not  guilty,  and 
the  bar  of  the  statute  ef  limitations  of  three, 
five,  and  ten  years.  To  the  plea  of  limita- 
tions plaintiff  Mattie  B.  Phillips  replied  life 
estate  In  her  grandmother,  Mrs.  Van  Bibber, 
formerly  Mrs.  Martha  G.  Richardson,  who 
died  December  11,  1900.  The  suit  was  filed 
January  28,  1905.  The  case  was  tried  with 
a  jury,  resulting  In  a  verdict  and  Judgment 
for  defendants,  from  which  plaintiffs  appeal. 

The  uncontradicted  evidence  shows  the  fol- 
lowing facts:  On  January  4,  1840,  the  board 
of  land  commissioners  of  Liberty  county  Is- 
sued to  Charles  Underton  a  conditional  cer- 
tificate for  320  acres  of  land,  upon  which  an 
unconditional  certificate  was  Issued  October 
3,  1842.  Patent  Issued  to  Charles  Underton 
October  8,  1848,  for  the  320  acres,  being  the 
land  In  controversy.  Another  conditional  cer- 
tificate for  like  amount  was  issued  to  him  by 
the  hoard  of  land  commissioners  of  Galveston 
county  In  May,  1839,  followed  by  an  uncondi- 
tional certificate  issued  also  on  October  3, 
1842,  and  upon  this  patent  also  Issued  for  320 
acres  of  land  June  9, 1848.  Underton  died  at 
some  date  prior  to  1847.  The  date  of  his 
death  is  not  shown.  It  only  appears  that  L. 
W.  Dake  was  appointed  administrator  of  his 
estate  upon  the  petition  of  Ann  Underton,  his 
widow,  on  June  2,  1847.  The  administrator 
was  discharged  upon  his  application,  in 
which  he  was  Joined  by  Ann  Underton,  in 
1849,  upon  his  statement  that  no  claims  had 
been  presented  and  no  assets  bad  come  into 
his  hands.  On  May  24,  1848,  Ann  Underton, 
as  sole  heir  of  the  estate  of  Charles  Under- 
ton, conveyed  the  land  in  controversy  to  A. 
B.  Jones.  This  deed  was  established  by 
parol.  Appellant  Mattie  Phillips  testified  as 
to  its  existence,  in  the  possession  of  her 
grandmother,  Mrs.  Richardson,  and  to  its 
contents,  that  it  had  been  duly  recorded  In 
Liberty  county  after  having  been  acknowl- 
edged, etc,  and  to  its  loss.  The  records  of 
Liberty  county  were  destroyed  by  fire  In 
1874.  This  deed  was  further  established  by 
the  recitations  in  the  deed  from  Jones  to 
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Chauncy  Richardson,  June  10,  1848.  A.  B. 
Jones  conveyed  the  land  to  Chauncy  Rlchard- 
son  by  deed  duly  recorded  in  Liberty  county 
in  1848,  and  containing  the  recitations  Of  the 
conveyance  by  Ann  Underton  to  Jones. 
Chauncy  Richardson  died  In  1852,  leaving  a 
will  which  was  duly  probated,  whereby  he 
devised  all 'of  his  property  to  his  wife  for 
life,  with  remainder  to  his  daughter,  Ann 
Sophia,  the  mother  of  appellant  Mattle  Phil- 
lips, and  the  only  child  of  Chauncy  and 
Martha  Richardson.  Ann  Sophia  married, 
and  died  in  1881,  leaving  appellant  Mattle 
Phillips  her  sole  heir.  Mrs.  Richardson  died 
In  1900.  Appellees  did  not  undertake  to  con- 
nect themselves  by  deed  with  Underton,  but 
proved  a  deed  recorded  and  possession  there- 
under since  about  1872. 

The  court  submitted  the  case  to  the  Jury 
upon  the  following  charge:  "Xou  are  In- 
structed that  the  uncontroverted  evidence  In 
this  case  leaves  but  one  Issue  for  the  court 
to  submit  to  you  for  your  determination,  and 
that  Issue  is  whether  the  land  certificate 
which  was  located  upon  the  land  in  contro- 
versy was  issued  to  Charles  Underton  before 
or  after  he  married  Ann  Underton  (then  Mrs. 
Radcliff).  If  you  find  from  the  evidence  that 
Charles  Underton  and  Ann  Underton  were 
man  and  wife  at  the  time  the  said  land  cer- 
tificate was  issued  to  Charles  Underton,  then 
the  land  in  controversy  was  community  prop- 
erty of  Charles  and  Ann  Underton,  and  you 
will  find  for  the  plaintiff  for  the  land  sued 
for.  If  you  find  from  the  evidence  that  the 
said  land  certificate  was  issued  to  Charles 
Underton  before  he  Intermarried  with  Ann 
Underton,  then  the  land  sued  for  was  the 
separate  property  of  Charles  Underton,  and 
in  case  you  so  find  you  will  return  a  verdict 
for  the  defendants." 

The  court  thus  found,  as  matter  of  law, 
and  we  think  correctly,  that  Mrs.  Underton 
executed  the  deed  to  Jones,  and  against  ap- 
pellees' claim  under  their  plea  of  limitation, 
basing  such  finding,  we  assume,  upon  the 
pendency  of  the  life  estate  in  Mrs.  Richard- 
son, during  the  existence  of  which  the  statute 
did  not  run  against  the  remainderman,  leav- 
ing as  the  only  issue  to  be  decided  by  the 
jury  whether  the  deed  of  Mrs.  Underton  to 
Jones  passed  the  title,  and  making  this  to 
depend  upon  whether  Charles  Underton  and 
Mrs.  Underton  were  married  at  the  date  of 
the  Issuance  of  the  certificate  to  Underton. 
No  complaint  Is  made  of  the  charge  of  the 
court  by  either  party.  The  uncontradicted 
evidence  is  sufficient  to  show  that  the  parties 
were  married  before  Underton's  death,  which 
occurred  at  some  date  prior  to  1847,  and  that 
Mrs.  Underton  was,  prior  to  the  marriage, 
the  widow  of  one  Radcliff;  her  name  being 
Ann  Radcliff.  She  had  two  daughters  by  the 
first  marriage ;  but  she  and  Underton  had  no 
children. 

Under  the  law  then  existing,  he  would  have 
been  entitled  to  640  acres  of  land  as  a  mar- 
ried man  or  head  of  a  family,  but  only  to  320 


acres  if  single,  and  not  a  head  of  a  family. 
Article  4167,  Paschal's  Dig.  It  seems  to  be 
admitted  by  appellees  that  Underton  received 
640  acres  as  a  headrlgbt,  in  the  two  certifi- 
cates referred  to  for  820  acres  each;  but  they 
Insist  that  this  may  have  been  granted  to  him 
as  a  single  man  and  head  of  a  family.  Ac- 
cording to  the  theory  of  the  law  In  the  court's 
charge,  if  Underton  acquired  the  certificate 
prior  to  his  marriage.  It  was  his  separate 
property,  and  at  his  death  descended  to  his 
father  or  mother,  brothers  or  sisters,  or  their 
descendants,  under  section  10  of  the  act  of 
January  28,  1840  (1  Oammell's  Laws,  bottom 
page  808) ;  his  wife  Inheriting  only  upon  fail- 
ure of  such  kindred.  If  the  certificate  was 
acquired  during  the  marriage,  as  community 
property,  the  land  descended  to  the  wife, 
there  being  no  issue,  under  section  4  of  the 
act  of  January  20,  1840  (1  Gammell's  Laws, 
bottom  page  178).  Thus,  whether  the  land 
was  community  or  separate  estate  at  the 
death  of  Charles  Underton  became  the  sole 
Issue,  and  this  was  made  to  depend  upon  the 
date  of  the  marriage  between  Charles  Under- 
ton and  Ann  Radcliff  relative  to  the  date  of 
Issuance  of  the  certificate  In  1840. 

It  was  clearly  shown  that  the  land  was 
"reciprocally  possessed"  by  the  parties  at 
the  dissolution  of  the  marriage  by  tbe  death 
of  Charles  Underton,  and  under  the  provi- 
sions of  section  12  of  the  act  of  January 
20, 1840,  supra,  must  be  regarded  as  common 
effects  or  gains,  unless  the  contrary  Is  sat- 
isfactorily proved.  The  provision  in  the 
act  of  1840  is  the  same  as  the  present  law. 
Article  2969,  Rev.  St  1895.  To  rebut  this 
presumption,  and  whatever  force  there  may 
be  In  the  fact  that  Underton  received  a 
headright  donation  of  640  acres,  given  only 
to  a  married  man  or  head  of  a  family,  and 
the  fact  that  the  parties  were  unquestionably 
man  and  wife  when  Underton  died  in  1847, 
and  Edgar's  testimony  that  they  were  mar- 
ried when  they  came  to  Galveston  in  the 
"forties,"  appellees  offered  in  evidence  cer- 
tified copies  of  two  certain  deeds,  purport- 
ing to  have  been  executed  by  Charles  Under- 
ton to  An  Radcliff,  date  July  19,  1839,  both 
executed  and  recorded  In  Galveston  county. 
Various  objections  were  made  to  the  Intro- 
duction of  these  deeds,  which  were  over- 
ruled, and  appellants  excepted.  These  ob- 
jections are  presented. by  appropriate  as- 
signments of  error.  The  objection  that 
these  deeds  are  to  An  Radcliff,  while  Mrs. 
Underton's  name  prior  to  the  marriage  was 
Ann  Radcliff,  is  without  merit  It  was  fur- 
ther objected  that  the  evidence  was  Irrele- 
vant to  any  Issue  in  the  case  and  immate- 
rial, and,  in  this  connection,  that  it  was  not 
shown  that  the  An  Radcliff,  the  grantee  in 
the  deeds,  was  the  same  person  who  after- 
wards married  Charles  Underton.  The  pur- 
pose of  the  evidence  was  to  show  that  at 
that  date,  July  19,  1839,  Underton  and  Mrs. 
Radcliff  were  not  married,  as  a  circum- 
stance from  which  the  inference  was  sought 
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to  be  drawn  that  they  were  not  married  In 
January,  1810,  when  the  certificate  issued. 
We  think  the  objection  should  have  been 
sustained.  The  inference  sought  to  be 
drawn  is  too  remote,  and,  besides,  it  is 
founded  upon  another  inference,  that  the 
An  Radcllff  named  as  the  grantee  in  the 
deed  is  the  same  Ann  Radcllff  to  whom  Un- 
derton  was  afterwards  married. 

Other  objections  to  the  deeds  going  to  the 
acknowledgment  thereof  before  the  deputy 
clerk  of  Galveston  county  and  their  record 
there,  it  is  not  necessary  to  dispose  of.  If, 
however,  we  are  mistaken  as  to  the  admis- 
sibility of  these  deeds,  we  are  of  the  opin- 
ion that  they  do  not  furnish  that  satisfactory 
proof  required  by  the  statute,  to  overcome 
the  presumption  that  the  land  which  was 
"reciprocally  owned"  by  the  parties,  at  the 
death  of  Underton,  was  community  prop- 
erty. The  fact — and  that  Is  the  extent  to 
which  any  inference  from  the  evidence  can 
go — that  Underton  and  Mrs.  Ann  Underton, 
who  was  his  wife  at  the  time  of  bis  death, 
were  not  married  In  July,  1839,  affords  only 
a  remote  Inference  that  they  were  married 
in  January,  1840,  and  lacks  much  of  being 
satisfactory  proof  of  the  fact,  especially 
when  opposed  by  the  evidence  that  Mrs. 
Underton,  in  1848,  claimed,  sold,  and 
conveyed  the  property  as  heir  of  Underton, 
and  that  the  administrator  of  Underton 
seemingly  acquiesced  in  the  claim  that 
the  land  was  community  property,  by  re- 
porting that  no  assets  of  the  estate  had 
come  into  his  hands,  and  by  the  further  in- 
ference that  Underton  was  a  married  man 
at  the  time  the  certificate  was  issued,  aris- 
ing from  the  fact  that  he  received  a  dona- 
tion to  which  he  would  only  have  been  en- 
titled as  a  married  man  or  head  of  a  fam- 
ily. No  other  evidence  having  been  offered 
by  appellees  to  show  that  the  property  was 
separate  property  of  Underton,  and  to  re- 
but the  presumption  that  it  was  community, 
than  these  deeds,  even  if  they  were  admis- 
sible, appellants'  motion  for  a  new  trial  on 
the  ground  of  the  Insufficiency  of  the  evi- 
dence should  have  been  granted,  and  the 
assignment  of  error  presenting  this  point 
must  also  be  sustained. 

We  will  notice  only  one  other  -ot  the  as- 
signments of  error,  for  the  purpose  of  in- 
dicating our  views  of  the  law  upon  which 
the  rights  of  the  parties  depend.  Appel- 
lants requested  a  charge  which  presented 
the  theory  that  the  land  certificate  was  per- 
sonal property,  and  there  being  no  evidence 
as  to  when  it  was  located,  and  the  patent 
not  having  Issued  until  1848,  after  the  death 
of  Underton,  the  unlocated  certificate,  at 
the  date  of  marriage,  became  community 
property,  even  if  the  parties  were  not  mar- 
ried at  the  date  of  its  issuance.  This  charge 
was  properly  refused,  for  the  reason  that 
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the  execution  of  Mrs.  Underton  of  the  deed 
of  land,  in  1847,  shows  that  the  certificate 
had  been  then  located,  and  it  further  ap- 
pears from  the  recitations  in  the  deed  from 
Jones  to  Richardson  that  the  land  had  been 
surveyed  under  the  certificate  by  Halshousen 
on  June  5,  1841,  which  would,  in  the  ab- 
sence of  any  other  evidence,  be  sufficient 
to  show  that  it  had  been  located  at  that 
date.  If,  however,  the -certificate  had  been 
Issued  before  the  marriage  of  Charles  Un- 
derton and  Ann  Radcllff,  but  such  marriage 
occurred  before  it  was  located,  upon  the 
marriage  it  became  community  property, 
under  the  provisions  of  the  law  then  in 
force.  By  section  4  of  the  act  of  January 
20,  1840,  it  is  provided  that:  "All  property 
which  the  husband  or  wife  may  bring  into 
the  marriage,  except  land  and  slaves  and 
the  wife's  paraphernalia,  •  •  •  shall  be 
common  property  of  the,  husband  and  wife" 
and  upon  the  death  of  either,  the  remainder 
after  payment  of  debts  shall  go  to  the  sur- 
vivor, if  the  deceased  have  no  descendants. 
1  Oammell's  Laws,  bottom  page  178.  So 
if  the  parties  were  not  man  and  wife  when 
the  certificate  issued,  if  it  had  not  ceased 
to  be  personal  property,  by  its  location, 
when  they  married,  it  became  then  com- 
munity property,  and  when  located  the  land 
belonged  to  the  community,  and  descended 
to  Mrs.  Underton;  it  having  been  shown 
that  Underton  left  no  lawful  descendant*. 
This  emphasizes  the  force  of  the  objection 
to  the  introduction  in  evidence  of  the  deeds 
from  Underton  to  An  Radcllff,  executed,  In 
any  view  of  the  evidence,  two  years  before 
the  location  of  the  certificate.  Doubtless 
upon  another  trial  more  definite  evidence 
will  be  produced  to  show  when  the  certif- 
icate was  located,  than  the  mere  recitation 
in  the  deed  from  Jones  to  Richardson. 

We  agree  with  the  trial  court  that  the 
evidence  establishes  the  execution  of  the 
deed  from  Mrs.  Underton  to  Jones,  and 
also  that  the  existence  of  the  life  estate 
in  Mrs.  Richardson  prevented  the  running 
of  limitation  against  the  remainderman,  and 
that  the  only  issue  is  as  to  whether  the 
land  was  community  property  or  separate 
property  of  Charles  Underton.  We  have  not 
thought  it  necessary  to  discuss  the  various 
assignments  of  error,  but  that  it  would  be 
better,  for  the  purpose  of  another  trial,  to 
state  generally  the  principles  of  law  that 
In  our  view  are  of  controlling  force.  'That 
an  unlocated  land  certificate  is  personal 
property  Is  well  settled  by  the  decisions  of 
this  state.  Morris  v.  Brinlee,  14  Tex.  289; 
Wethered  v.  Boon,  17  Tex.  146;  Dodge  v. 
Litter,  78  Tex.  822,  11  S.  W.  381. 

For  the  errors  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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1.  Appeal  and  Erbok  (J  1051*)— H ashless 
Ebrob  —  Admission  of  Evidence  —  Facts 
Otherwise  Established. 

The  admission  of  incompetent  evidence  is 
not  reversible  error,  where  substantially  the 
same  facts  were  proven,  without  objection,  by 
another  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  ff  4161-4170;  Dec.  Dig.  I 

2.  Witnesses  (f  160*)— Testimony  bt  Heibs 
— Transactions  with  Deceased  Person. 

In  an  action  on  a  note  executed  by  defend- 
ant's ancestor,  which  stated  that  it  was  given 
for  the  purchase  price  of  land,  where  defendant 
claimed  that  his  father  had  paid  for  the  only 
land  purchased  from  the  payee,  testimony  by 
him  that  his  father  owned  no  other  land  was 
not  objectionable  under  Sayles'  Ann.  Civ.  St 
1887,  art  2802,  prohibiting  either  party  from 
testifying  in  actions  against  heirs,  etc.,  as  to 
any  transaction  with  decedent,  unless  called  to 
testify  by  the  opposing  party;  defendant's  tes- 
timony not  being  as  to  any  other  land  trans- 
actions between  nis  father  and  the  tatter's  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  606;  Dec.  Dig.  {  160.*] 

8.  Witnesses  (§  178*)— Effect  or  Examina- 
tion as  Witness  bt  Adverse  Pabtt. 
Where  plaintiff,  on  cross-examination,  ques- 
tioned defendant  as  to  certain .  transactions  of 
his  father's,  plaintiff  cannot  complain  that  de- 
fendant's testimony  on  direct  examination  as 
to  such  transactions  was  incompetent  as  being 
testimony  by  an  heir  relating  to  the  transac- 
tions of  a  decedent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  1 17a*] 

4.  Witnesses  (|  160*)— Testimony  of  Heirs 
—Transactions  with  Decedent. 

In  an  action  on  a  note  executed  by  the 
father  and  husband  of  defendants,  which  stated 
that  it  was  given  for  the  purchase  price  of  land, 
where  defendants'  claimed  that  the  land  had  al- 
ready been  paid  -  for  when  the  note  was  execu- 
ted, ,  testimony,  by  a  defendant  and  heir,  as  to 
delivery  by  him  to  the  payee  of  cotton  in  full 
payment  of  the  land,  was  inadmissible  in  favor 
of  the  heirs,  under  Sayles'  Ann.  Civ.  St.  1897, 
art.  2302,  relating  to  testimony  in  actions 
against  heirs  as  to  transactions  with  decedent 
bat  was  not  incompetent  for  the  maker's  sur- 
viving wife;  she  claiming  the  land  in  her  own 
right  as  community  property,  and  not  as  heir. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  $  697;  Dec.  Dig.  f  160.*] 

5.  Husband  and  Wife  (f  254*)— Community 
Property — Land. 

Land  purchased  by.  the  husband  during 
marriage  is  part  of  the  community  estate. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  §  897;  Dec.  Dig.  §  254.*] 

6.  Trial  (§  87*)  —  Reception  of  Evidence- 
Evidence  Admissible  in  Part. 

Where,  in  an  action  against,  the  heirs  and 
surviving  wife  of  the  purchaser  of  land  to  re- 
cover on  notes  claimed  to  have  been  given  for 
the  price,  certain  testimony  by  an  heir  was  not 
admissible,  for  the  heirs  under  the  rule  exclud- 
ing testimony  relating  to  transactions  with  de- 
cedents, but  was  admissible  for  the  surviving 
wife,  who  claimed  in  her  own  right  and  not  as 


Error  — Trial  by  Court— Admission  or 
Evidence. 

The  Improper  admission  of  evidence  is  not 
reversible  error  In  a  trial  by  the  court  unless 
it  can  be  said  that  the  findings  indicate  that 
the  trial  court  was  influenced  by  the  improper 
evidence,  or  there  was  not  sufficient  competent 
testimony  to  support  its  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4185,  4186;  Dec.  Dig.  f 
1054.*] 

8.  Appeal  and  Error  (|  931*)  —  Review  — 
Presumptions. 

It  will  be  presumed  that  the  trial  judge 
did  not  consider  testimony  improperly  admitted, 
where  he  stated  at  the  time  of  the  objection 
that  he  would  not  consider  improper  testimony, 
unless  it  affirmatively  appears  from  the  find- 
ings that  such  testimony  was  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8765,  3766;  Dec.  Dig.  | 
981.*] 

9.  Vendor  and  Purchaser  (|  815*)— Actions 
for  Price  —  Sufficiency  of  Evidence  — 
Payment. 

In  an  action  on  notes  claimed  to  have  been 
given  for  the  purchase  price  of  land,  competent 
evidence  held  to  support  a  finding  that  the  pur- 
chase money  had  been  paid  by  the  purchaser 
when  he  executed  notes  reciting  that  they  were 
for  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  981 ;  Dec  Dig.  5  315.*] 

10.  Bills  and  Notes  (8  525*)— Actions— Suf- 
ficiency of  Evidence — Notice  of  Defects. 

In  an  action  on  notes  claimed  to  have  been 
given  for  the  purchase  price  of  land,  which  had 
in  fact  been  paid  when  the  notes  were  executed, 
testimony  held  to  show  that  plaintiff  had  notice, 
when  he  purchased  the  notes,  that  defendants 
claimed  the  land  had  been  paid  for  before  the 
notes  were  executed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8  1838;  Dec.  Dig.  f  525.*] 

11.  Bills  and  Notes  (8  335*)  —  Liabilities 
on  Indorsement— Bona  Fide  Purchasers 
—Notice. 

If  plaintiff,  when  he  purchased  nates  which 
recited  that  they  were  given  for  the  purchase 
price  of  land,  had  notice  that  the  maker's  rep- 
resentatives claimed  that  the  land  had  in  fact 
been  paid  for  before  the  notes  were  executed, 
plaintiff  could  not  complain  if  the  recitals  in 
the  notes  were  untrue. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  817;  Dec.  Dig.  8  335.*] 

12.  Bills  and  Notes  (8  351*)— Liabilities 
on  Transfer  —  Bona  Fide  Purchasers  — 
Purchaser  After  Maturity. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art  307. 
requiring  the  assignee  of  a  negotiable  instru- 
ment after  maturity  to  allow  just  discounts 
against  the  assignor  before  notice  of  the  assign- 
ment was  given  to  defendant,  the  purchaser  of 
negotiable  notes  after  maturity  took  them  sub- 
ject to  any  defenses  which  could  have  been 
urged  against  them  in  the  hands  of  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  878-886;  Dec.  Dig.  f 
851.*] 

13.  Vendor  and  Purchaser  (8  805*)  —  Ac- 
tions— DEFEN8E8-r  Payment. 

The  maker  of  negotiable  notes,  which  re- 
cited that  they  were  given  for  the  purchase  price 
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of  land,  in  an  action  thereon  by  the  payee  to 
subject  tbe  land  to  a  vendor's  lien,  could  (how 
as  a  defense  that  the  purchase  money  bad  been 
paid  when  the  notes  were  executed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  805.*] 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson,  Judge. 

Action  by  J.  A.  Edwards  against  Amanda 
White  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

By  his  deed  dated  January  11, 1904,  J.  W. 
Mink  conveyed  93  acres  of  land  in  Smith 
county  to  Will  White.  By  his  note  bearing 
tbe  same  date  as  the  deed  to  him,  White 
promised  to  pay  said  Mink  or  bearer  on  No- 
vember 1,  1904,  |300,  interest,  etc.,  and  by 
bis  other  note  of  the  same  date  promised  to 
pay  said  Mink  or  bearer  on  November  1, 
1906,  $300,  interest,  etc.  The  deed  referred 
to  tbe  notes  and  recited  that  they  were  the 
consideration  for  the  execution  thereof  by 
Mink  and  that  to  secure  their  payment  tbe 
vendor's  lien  had  been  reserved  on  the  land. 
Tbe  notes  contained  similar  recitals.  At 
the  time  the  deed  and  notes  were  executed, 
White  with  his  family  was  living  on  the 
land  and  had  been  living  on  it  since  1894. 
He  died  in  the  spring  of  1905,  leaving  sur- 
viving him  his  wife  and  nine  children,  sev- 
eral of  whom  were  minors  at  the  time  the 
litigation  resulting  in  the  Judgment  from 
which  this  appeal  is  prosecuted  was  com- 
menced. At  the  time  of  his  death,  he,  with 
bis  family,  was  residing  upon  the  land  de- 
scribed in  Mink's  deed  to  him,  and  after  his 
death  bis  surviving  wife  and  minor  children 
continued  to  reside  upon  it.  Mink  died  In 
November,  1905,  leaving  as  his  heirs  his  sis- 
ter, appellant's  wife,  and  five  others,  his 
brothers  and  sisters.  With  money  inherited 
by  her  from  said  Mink's  estate,  appellant's 
wife,  about  March,  1906,  purchased  the  un- 
divided interests,  as  heirs  of  said  Mink,  of 
ber  brothers  and  sisters  in  and  to  the  notes 
referred  to,  and  so  became  tbe  sole  owner 
thereof.  The  suit  was  brought  by  ber  hus- 
band, appellant,  against  the  surviving  wife 
and  children  of  Will  White,  and  In  bis  pe- 
tition he  prayed  that  he  have  a  judgment 
against  appellees  for  the  amount  due  on  tbe 
notes,  and  costs,  that  the  notes  be  declared 
to  constitute  a  vendor's  lien  on  the  land, 
and  that  tbe  lien  be  foreclosed,  tbe  land 
sold,  and  the  proceeds  of  such  sale  applied 
to  tbe  payment  of  the  notes  and  costs.  In 
their  answer  appellees  alleged  as  a  defense 
to  the  suit:  That  four  years  before  the  date 
of  the  execution  of  the  deed  referred  .to 
White  and  his  surviving  wife  bought  the 
land  of  J.  W.  Mink  and  fully  paid  him  for 
the  same;  that  said  Mink  did  not  then  con- 
vey the  land  to  them,  but  conveyed  It  by  the 
deed  referred  to  above;  that  after  said 
White  and  his  wife  had  bought  and  paid  for 
tbe  land,  and  before  it  was  conveyed  to 
them,  said  White  became  Indebted  to  said 


Mink  in  the  sum  represented  by  the  notes; 
and  that  the  notes  were  executed  by  White 
and  the  lien  acknowledged  by  him  to  secure 
this  indebtedness,  and  not  an  indebtedness 
on  account  of  the  purchase  money  of  the 
land.  Appellees  further  alleged  that  the 
land  at  the  date  the  notes  were  executed, 
long  prior  thereto,  and  at  tbe  date  of  his 
death,  was  the  homestead  of  White  and  his 
family,  and  after  his  death  continued  to  be 
the  homestead  of  bis  surviving  wife.  Appel- 
lant pleaded  In  reply  that,  by  reciting  in  tbe 
notes  that  they  were  given  for  the  purchase 
money  of  the  land,  Will  White  became  es- 
topped to  deny  that  they  were  so  given, 
and  that  appellees,  as  his  heirs,  were  bound 
by  such  estoppel  as  against  said  White. 

The  trial  was  by  tbe  court  without  a  Jury. 
His  conclusions  of  fact  and  law  were  as 
follows: 

"Conclusions  of  fact:  Will  White,  deceas- 
ed, and  bis  family,  moved  on  tbe  land, 
against  which  the  vendor's  lien  is  harem 
sought  to  be  foreclosed,  In  the  year  1894. 
and  continued  to  live  on  same  with  his  fam- 
ily until  bis  death  in  1905,  and  the  defend- 
ant Amanda  White,  and  her  minor  children 
and  Joe  White  (all  defendants  herein)  have 
lived  there  since,  and  reside  on  same  now. 
In  the  year  1897  Will  White,  deceased,  made 
a  contract  with  J.  W.  Mink  to  purchase  tbe 
land  herein  In  controversy,  the  terms  of 
which  contract  of  purchase  tbe  court,  from 
the  evidence,  is  unable  to  determine.  From 
1897  to  October  15,  1900,  the  said  Will  White 
made  payments  along  on  said  land,  and  on 
the  said  last-named  date  the  said  Will  White 
finished  paying  for  said  land,  as  is  evidenced 
by  receipt  introduced  in  evidence,  as  fol- 
lows: 'Whltehouse,  Tex.,  October  15,  1900. 
Received  of  Will  White  thirty-two  pounds  of 
cotton  in  full  payment  for  land.  [Signed] 
J.  W.  Mink.'  The  court  finds  that  the  said 
Will  White  bought  no  other  land  from  the 
said  J.  W.  Mink  than  the  land  in  contro- 
versy in  this  suit,  and  that  the  receipt  has 
reference  to  such  land.  The  said  J.  W. 
Mink  did  not  give  the  said  Will  White  a 
deed  to  said  land  when  said  receipt  was 
given.  On  January  11,  1904,  tbe  said  J.  W. 
Mink  executed  his  deed  to  said  land  to  said 
Will  White,  and  the  said  Will  White  execut- 
ed the  notes  described  in  the  foregoing  'Con- 
clusions of  Court'  The  court  finds  that  at 
the  time  said  deed  was  executed  the  said 
Will  White  was  the  owner  of  same,  having 
finished  paying  for  same  in  full  in  the  year 
1900,  and  he  and  his  family  were  using  and 
occupying  same  as  their  homestead,  and  the 
said  notes  constituted  but  a  Hen  given  by 
the  said  Will  White  on  his  homestead,  and 
were  not  given  as  a  part  of  the  purchase 
money  for  said  land. 

"Conclusions  of  law.  The  notes  herein 
sued  upon  were  an  attempt  to  mortgage  the 
homestead  and  in  law  created  no  lien  upon 
the  land  in  controversy.    The  proof  falling 
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to  show  that  any  of  the  estate  of  Will 
White,  deceased,  passed  into  hands  of  de- 
fendants. In  fact,  the  proof  falling  to  show 
that  said  White  left  any  estate,  no  Judgment 
can  be  rendered  against  his  legal  representa- 
tives in  this  salt" 

Johnson  &  Edwards,  for  appellant  Han- 
son &  Robertson,  for  appellees. 

WILLSON,  0.  J.  (after  stating  the  facts 
as  above).  On  the  trial,  after  Joe  White, 
one  of  the  appellees,  had  testified  as  a  wit- 
ness for  appellees  that  his  father,  Will 
White,  moved  onto  the  land  in  1894,  and  with 
his  family  occupied  It  as  a  home  until  his 
death,  and  that  his  father  during  the  time 
owned  no  other  land  in  Smith  county,  appel- 
lant Interposed  the  following  objection:  "We 
object  to  this  witness  testifying  to  any  trans- 
actions with  or  statements  by  the  deceased 
Will  White.  He  is  one  of  the  heirs.  They 
are  Inhibited  by  statute  from  testifying  to 
any  transactions  with  or  statements  by  the 
deceased.  Tour  honor  will  disregard  any 
testimony  that  is  contrary  to  the  statutory 
rule?"  The  Court:  "Tes,  sir;  I  will  disre- 
gard such  testimony."  The  examination  of 
the  witness  by  appellees  then  proceeded  as 
follows:  "Q.  Did  you  ever  carry  any  cotton 
to  J.  W.  Mink  for  any  purpose,  Joe?  A. 
Tes,  sir;  paying  for  the  land  we  now  own, 
the  land  in  controversy.  Q.  How  many  bales 
of  cotton  were  to  have  been  paid  for  that 
land,  Joe?  A.  Eighteen  bales.  Q.  Did  you 
in  person  deliver  those  bales  to  him?  A. 
Tes,  sir ;  I  remember  what  time  I  delivered 
the  last  part  of  that  cotton.  Q.  I  wish  you 
would  look  at  that  and  see  if  you  ever  saw 
it  before.  (Counsel  exhibited  to  witness  a 
writing.)  A.  Tes,  sir ;  this  is  a  receipt  sign- 
ed by  J.  W.  Mink.  I  was  present  when  he 
signed  it  and  saw  him  sign  it  The  said  re- 
ceipt was  here  Introduced  in  evidence  by  de- 
fendants, to  wit:  'Whitehouse,  Tex.,  October 
15,  1900.  Received  of  Will  White  thirty-two 
pounds  of  cotton  In  full  payment  for  land. 
[Signed]  J.  W.  Mink.'  Mr.  Edwards,  plain- 
tiff's attorney:  I  object  to  the  testimony  of 
this  witness  to  the  effect  that  he  delivered 
cotton  to  J.  W.  Mink  for  his  father,  Will 
White.  It  is  obnoxious  to  the  objection  made 
a  while  ago.' "  The  court  overruled  the  ob- 
jection, and  after  excepting  to  the  ruling  ap- 
pellant cross-examined  the  witness  at  length 
about  the  delivery  by  him  of  cotton  to  J.  W. 
Mink,  and  proved  by  him  that  Will  White 
had  never  bought  from  Mink  any  other  land 
than  that  in  controversy  and  bad  never  paid 
Mink  anything  on  account  of  any  other  land. 
At  the  conclusion  of  his  cross-examination  of 
the  witness,  appellant  moved  the  court  to 
strike  out  and  disregard  the  testimony  of  the 
witness  in  regard  to  delivery  of  cotton  to 
Mink  as  payments  on  the  land,  and  to  the 
effect  that  his  father  bad  not  purchased  of 
nor  paid  Mink  anything  on  account  of  any 
other  land.  The  motion  was  overruled,  and 
appellant  excepted  to  the  ruling. 


We  do  not  think  the  court  erred  In  refus- 
ing to  strike  out  the  testimony  of  the  witness 
showing  that  his  father  had  not  purchased 
other  land  than  that  in  controversy  of  Mink. 
Substantially  the  same  fact  was  proven  with- 
out objection  by  the  testimony  of  the  witness 
Rushing;  and,  besides,  appellees  bad  not 
sought  to  prove  and  had  not  proven  by  the 
witness  anything  about  other  land  transac- 
tions or  the  absence  of  such  transactions  be- 
tween Will  White  and  Mink.  In  questioning 
him  about  such  transactions,  appellant  made 
the  witness  bis  own,  and  therefore  did  not 
have  a  right  to  complain  of  his  testimony 
with  reference  thereto.  We  think  the  testi- 
mony of  the  witness  as  to  the  delivery  by 
him  to  Mink  of  cotton  as  payments  on  the 
land  was  obnoxious  to  the  objection  urged  to 
it  (Sayles'  Ann.  Civ.  St  1897,  art  2302)  only 
so  far  as  It  was  sought  to  use  it  In  favor  of 
appellees  other  than  Will  White's  surviving 
wife.  The  land,  or  the  claim  to  It  was  a 
part  of  the  community  estate  belonging  to 
White  and  his  said  wife.  In  her  own  right 
and  not  as  his  heir,  she  owned  an  undivided 
one-half  of  It  The  testimony  objected  to  was 
admissible  in  support  of  her  claim  of  owner- 
ship of  a  part  of  the  land  in  her  own  right 
and  not  as  Will  White's  heir;  and,  the  ob- 
jection being  to  its  admissibility  on  her  be- 
half as  such  an  owner,  as  well  as  to  its 
admissibility  on  behalf  of  the  other  appellees 
who  claimed  only  as  heirs,  it  was  properly 
overruled.  Evans  v.  Scott  (Tex.  Civ.  App.) 
97  S.  W.  117 ;  Mayfleld  v.  Robinson,  22  Tex. 
Civ.  App.  885,  55  S.  W.  899.  But  had  the  tes- 
timony been  Inadmissible  as  to  each  of  the 
appellees,  it  would  not  follow  that  the  judg- 
ment should  be  reversed  because  the  court 
refused  to  exclude  it  for,  if  it  should  be 
conceded  that  the  objections  as  made  were 
timely,  and  that  appellant  had  a  right  to 
have  excluded  the  testimony  of  the  witness 
on  his  cross-examination,  so  far  as  same  was 
confined  to  matters  drawn  out  in  bis  direct 
examination  (Southern  Coal  &  Coke  Co.  v. 
Swinney,  149  Ala,  405,  42  South.  813),  the 
Judgment  nevertheless  should  not  be  revers- 
ed, unless  It  should  be  said  that  the  trial 
court's  findings  as  to  the  fact  Indicates  that 
he  was  Influenced  by  the  illegal  testimony 
(Mullaly  v.  Noyes  [Tex.  Civ.  App.]  26  S.  W. 
146),  or  unless  It  should  be  said  that  there 
was  not  sufficient  competent  testimony  to 
support  his  findings  (Roach  v.  Crume  [Tex. 
Civ.  App.]  41  S.  W.  86 ;  Sharp  v.  Schmidt  62 
Tex.  266;  Staley  v.  Hankla  [Tex.  Civ.  App.] 
48  8.  W.  21;  Eckford  v.  Berry  [Tex.  Civ. 
App.]  27  8.  W.  843;  -Palmer  v.  Ott  [Tex.  Civ. 
App.]  26  S.  W.  526;  Jones  v.  Day  [Tex.  Civ. 
App.]  88  S.  W.  426;  Field  v.  Field,  89  Tex. 
Civ.  App.  1,  67  8.  W.  728).  In  reply  to  t>-e 
inquiry  addressed  to  him,  as  shown  above, 
the  court  assured  appellant  that  he  would 
disregard  such  of  the  testimony  adduced  as 
might  be  forbidden  by  the  statute  invoked. 
Unless  It  appears  to  the  contrary  from  bis 
findings,  we  think  it  should  be  assumed  that 
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the  court  did  not,  as  he  declared  he  would 
not,  consider  the  Illegal  testimony.  We  do 
not  think  it  so  appears. 

As  we  view  it,  there  was  other  evidence 
In  the  case  to  which  the  findings  could  be 
referred.  From  uncontroverted  testimony 
admitted  without  objection  it  appeared :  That 
in  1894  Will  White,  a  negro,  purchased  from 
Noah  Mink  168  acres  of  land,  then  unimprov- 
ed, Including  the  98  acres  in  controversy,  and 
at  the  time  executed  and  delivered  to  said 
Noah  Mink  his  promissory  notes  covering  the 
purchase  price;  that  with  his  family  White 
at  once  moved  onto  the  land  and  continued  to 
reside  on  it  until  his  death  in  the  spring  of 
1906 ;  that  he  cleared  up  and  improved  the 
land,  but  failed  to  pay  the  notes,  which,  at  a 
time  not  shown  by  the  record,  but  prior  to 
January,  1897,  were  transferred  by  Noah 
Mink  to  and  became  the  property  of  J.  W. 
Mink ;  that  by  his  deed  dated  January,  1897, 
White  conveyed  the  land  to  J.  W.  Mink  in 
satisfaction  of  the  notes ;  that  the  latter  then 
sold  to  him  the  93  acres  In  controversy  for 
18  bales  of  cotton  to  weigh  500  pounds  each, 
to  be  paid  by  White;  that  the  latter  was  "a 
pretty  good  cotton  raiser,  raised  from  8  to 
15  bales  of  cotton  every  year" ;  that  by  an 
Instrument  In  writing  signed  by  him  and 
dated  October  16,  1900,  said  J.  W.  Mink  had 
acknowledged  the  receipt  by  him  from  White 
of  82  pounds  of  cotton  "in  full  payment  for 
land";  and  that  White  then  neither  owned 
nor  claimed  to  own  any  land  other  than  that 
in  controversy.  It  was  further  shown  by  un- 
controverted testimony  that  at  a  time  desig- 
nated by  the  witness  Rushing  as  the  fall  of 
1903  or  1904,  J.  W.  Mink  declared  that  White 
bad  paid  out  bis  home.  The  testimony  refer- 
red to  was  as  follows:  "I  knew  J.  W.  Mink. 
He  was  a  merchant  at  Whltehouse.  »  •  • 
During  Mr.  Mink's  lifetime  he  lived  in  front 
of  my  store.  On  one  occasion  he  and  Will 
White  came  along  the  road  together,  passing 
near  my  store,  and  Will  was  twirling  a  stick 
In  bis  hand  and  seemed  to  be  pretty  jolly. 
I  remarked:  'Ton  must  be  pretty  lively  to- 
day,' and  Mr.  Mink  spoke  up  and  said:  'He 
ought  to  be.  He  paid  out  his  home  to-day.' 
•  •  •  He  (White)  did  not  have  but  one 
home,  and  that  was  the  land  on  which  he 
was  living  •  ♦  *  I  first  began  running  a 
gin  in  the  year  1903.  It  was  In  the  fall  of 
the  year  after  I  began  running  a  gin  at 
Whltehouse  when  I  heard  J.  W.  Mink  make 
the  statement  I  have  testified  about"  The 
testimony  specified,  we  think,  was  amply  suf- 
ficient to  support  the  court's  finding  that 
the  purchase  money  due  on  the  land  had 
been  paid  by  Will  White  at  the  time  he  ex- 
ecuted the  notes,  and  we  think  such  finding 
should  be  referred  to  It  and  not  to  the  Il- 
legal testimony. 

Appellant  Insists  that,  by  executing  the 
notes  containing  recitals  that  they  were  for 
the  purchase  money  of  the  land,  Will  White 
became  estopped  from  asserting  to  the  con- 


trary as  against  him  and  his  wife — the  un- 
disputed evidence,  appellant  asserts,  showing 
that  he  and  bis  wife  in  good  faith  relied 
upon  the  truth  of  such  recitals  and  thereby 
were  induced  to  purchase  interests  in  the 
notes— and  because  said  Will  White,  as  he 
contends,  was  so  estopped,  appellant  fur- 
ther insists  that  the  judgment  should  have 
been  in  his  favor.  In  reply  to  such  conten- 
tion, It  may  be  said,  in  the  first  place,  that 
the  evidence  was  not  undisputed  that,  if 
appellant  and  his  wife  In  fact  relied  upon 
the  truth  of  the  recitals  in  the  notes,  they 
had  a  right  to  do  so.  The  witness  Joe 
White  testified  as  follows:  "I  showed  the 
plaintiff  this  land  receipt  which  I  have  here- 
tofore testified  about  When  I  showed  him 
the  receipt,  he  was  at  my  home  at  White- 
house.  Mr.  J.  W.  Mink's  brother  and  Mr. 
Scroggins  were  with  him  at  the  time.  I 
showed  him  that  receipt  because  he  did  not 
think  we  had  ever  paid  for  the  land.  That 
was  before  he  got  possession  of  the  notes." 
Appellant  testified  that  he  did  not  know  at 
the  time  he  acquired  the  notes  that  appellees 
claimed  that  they  were  not  given  for  the 
purchase  money  of  the  land,  but  he  did  not 
deny  that  before  be  purchased  them  Joe 
White  told  him  the  land  had  been  paid  for. 
On  the  contrary,  he  testified  that  said  Joe 
White  did  show  blm  the  receipt  referred  to; 
but  whether  before  or  after  he  purchased 
the  interests  in  the  notes  he  was  unable  to 
state.  The  testimony  referred  to,  we  think, 
was  sufficient  to  show  that  appellant  had 
notice  at  the  time  he  purchased  the  interests 
in  the  notes  that  appellees  claimed  the  land 
had  been  paid  for  in  1900.  If,  In  the  face 
of  such  notice,  he  relied  upon  recitals  In  the 
notes  to  the  contrary  being  true,  he  has  no 
right  to  complain.  Edmonds  v.  Bank,  82  S. 
W.  1067. 

In  the  second  place,  it  appeared  that  one  of 
the  notes  matured  November  1,  1904,  and 
the  other  November  1,  1905,  and  that  appel- 
lant purchased  them  about  March,  1906.  As 
a  purchaser  after  the  maturity  thereof,  he 
took  the  notes  charged  with  notice  of  and 
subject  to  any  defenses  which  could  have 
been  urged  against  them  had  they  remained 
In  the  hands  of  J.  W.  Mink.  Sayles'  Ann. 
Civ.  St.  1897,  art  307;  Mayfleld  Grocery 
Co.  v.  Price  &  Co.,  43  Tex.  Civ.  App.  391,  95 
S.  W.  81;  Huddleston  v.  Kempner,  3  Tex. 
Civ.  App.  252,  22  S.  W.  871;  Diamond  v. 
Harris,  33  Tex.  635;  Walker  v.  Wilson,  79 
Tex.  185,  14  8.  W.  798, 15  S.  W.  402;  1  Dan- 
iel, Neg.  Instruments,  §{  724a,  725a,  788; 
Andrews  v.  Pond,  13  Pet  65,  10  L.  Ed.  61 ; 
Gymnasium  Co.  v.  Bank,  46  L.  R.  A.  754- 
769,  note;  4  A.  &  E.  Ency.  Law,  p.  312. 

That  Will  White  could  have  asserted,  as 
a  defense  to  a  suit  by  J.  W.  Mink  to  subject 
the  land  to  the  vendor's  lien  recited  in  the 
notes,  the  fact  that  the  purchase  money  had 
then  been  paid,  and  that  the  recitals  were 
false,  we  think  will  not  be  denied.  The  case 
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to  not  like  Schwara  v.  Bank,  67  Tex.  218,  2 
S.  W.  865,  and  others  cited  by  appellant 
In  the  Schwara  Case  the  bank  had  been  In- 
duced by  Schwarz's  representations  made  to 
It  that  he  had  no  wife,  to  take  from  him  a 
conveyance  of  a  lot  on  which  with  his  chil- 
dren he  resided  as  his  homestead.  The  troth 
was  that  he  at  the  time  had  a  wife  living 
In  Germany.  As  a  defense  to  a  salt  by  the 
bank  for  possession  of  the  lot,  he  set  up  the 
fact  that  his  wife  had  not  joined  him  in  the 
deed  conveying  the  lot  The  position  of  the 
bank  having  been  changed  for  the  worse  in 
reliance  upon  his  representations  that  he  did 
not  have  a  wife,  he  was  held  to  be  estopped 
to  deny  the  truth  of  the  statement.  Had  the 
bank  had  notice,  or  been  chargeable  with  no- 
tice, of  the  fact  that  Schwara  had  a  wife, 
there  would  have  been  no  estoppel,  and 
doubtless  the  court  would  have  held  the  con- 
veyance to  be  void. 
The  Judgment  Is  affirmed. 


ANDERSON  v.  OASEY-SWASEY  CO. 

(Court  of  Civil  Appeals  of  Texas.    May  20, 
1908.    Rehearing^)enied  June  26, 

1.  Mortgages  rt  48*)— Deed  of  Trust— De- 
scription of  Property— Undivided  Inter- 
est. 

A  deed  of  trust  conveyed  "an  undivided  in- 
terest of  160  acres  of  land  in  the  W.  P.  Kin- 
cannon's  headright  in  Navarro  county,  Texas," 
described  by  field  notes,  which  described  320 
acres  owned  by  the  grantor's  father  at  his  death. 
At  the  time  the  deed  of  trust  was  executed,  the 
father  had  died,  and  the  grantor  was  conveying 
to  the  trustee  his  undivided  interest  as  heir  in 
that  part  of  the  320  acres  which  was  an  undi- 
vided interest  of  160  acres.  Held,  that  the  de- 
scription was  not  objectionable  as  vague  or  in- 
definite, it  being  possible  to  identify  the  land 
by  extrinsic  evidence. 

[EM  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §f  125-129 ;  Dec.  Dig.  f  4&»] 

2.  Mortgages  (8  554*)  —  Deed  of  Trust  — 
Foreclosure— Variance. 

A  deed  of  trust  executed  by  A.  conveyed 
an  undivided  interest  of  160  acres  of  land  in 
and  to  a  320-acre  tract  described  therein  by 
metes  and  bounds,  situated  on  the  K.  beadright 
surrey.  The  judgment  foreclosing  the  deed  gave 
the  same  description,  and  the  sheriff's  levy  and 
deed  described  the  land  as  all  A.'s  right,  title, 
and  interest  in  160  acres  of  land  on  the  K.  sur- 
vey, describing  the  tract  by  metes  and  bounds. 
The  tract  described  contained  320  acres,  and 
was  the  original  holding  of  A.'s  father  in  the 
K.  survey.  Held,  that  under  such  description 
the  sheriff  conveyed  all  the  interest  held  and 
owned  by  A.  in  the  entire  tract  of  land  describ- 
ed, notwithstanding  the  acreage  was  understat- 
ed in  using  the  figures  "160"  instead  of  "320." 

[Bid.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1588;  Dec.  Dig.  f  554.*] 

3.  Execution  (f  812*)— Sales— Description 
of  Property.   

The  rule  that,  where  the  description  is  such 
that  with  the  aid  of  extrinsic  evidence  the  land 
can  be  identified  and  located,  the  description  is 
sufficient,  applies  to  sales  under  an  execution. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §§  921-924;  Dec.  Dig.  i  312.*1 


4.  Judgment  (f  743*)— Decree  of  Partition 

—As  Evidence  of  Title. 

Where,  after  the  execution  of  a  deed  of 
trust  on  A.'s  interest  in  certain  land,  a  parti- 
tion was  had  by  which  58  acres  were  set  off  to 
A.,  such  partition  decree  was  admissible  in 
evidence  to  establish  the  fact  in  trespass  to  try 
title  by  the  purchaser,  on  foreclosure  of  the 
deed  of  trust  to  recover  the  land  so  set  off. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1276;  Dec.  Dig.  f  743.*] 

5.  Evidence  (I  178*)— Best  and  Secondary 
Evidence— Records— Execution  Docket- 
Entries. 

Where  an  original  order  of  sale  under  a 

foreclosure  decree  was  lost  the  execution  dock- 
et of  the  district  court  in  the  action  showing 
the  return  on  the  order  of  sale  issued  on  the 
judgment  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  685;  Dec.  Dig.  f  178.*] 

6.  Evidence  (f  182*)— Best  and  Secondary 
Evidence— Loss  of  Order  of  Sale— Nega- 
tiving Functus  Officio. 

Where  a  sale  under  a  foreclosure  decree 
was  made  on  the  first  Tuesday  in  October,  1905, 
the  day  succeeding  that  on  which  court  conven- 
ed, and  the  sheriff's  deed  described  the  prop- 
erty sold  as  all  of  the  estate,  right,  title,  and 
Interest  of  the  grantor  in  the  deed  on  August 
23,  1905,  in  and  to  the  premises  described  in  the 
order  of  sale,  to  wit,  etc.,  there  being  evidence 
that  the  order  of  sale  issued  on  the  judgment 
was  lost,  the  sheriff's  deed  was  admissible  to 
establish  title  in  the  purchaser,  without  proof 
that  the  order  of  sale  was  not  functus  officio 
at  the  date  of  the  sale,  as  it  would  not  be  pre- 
sumed that  the  sale  was  made  after  the  return 
day  of  the  execution. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  603;  Dec  Dig.  S  182.*] 

7.  Estoppel  (§  37*)— After-Acquired  Title. 

A  deed  of  trust  recited  that  the  property 
was  conveyed,  together  with  all  and  singular 
the  rights  and  members,  hereditaments  and  ap- 
purtenances, to  the  same  belonging  or  in  any 
wise  incident  or  appertaining,  to  nave  and  to 
hold,  etc.,  to  the  trustee,  his  successors  and 
heirs,  forever,  and  that,  if  the  notes  secured 
are  not  paid,  the  conveyance  should  remain  in 
full  force  to  secure  the  accounts  due  the  cred- 
itors, and,  in  event  of  default,  the  trustee  should 
have  power  to  execute  a  deed  in  fee  simple  with 
the  usual  covenants  of  warranty.  The  grantor, 
at  the  time  the  deed  was  executed,  in  fact  own- 
ed no  interest  in  the  land  conveyed,  but  there- 
after in  a  partition  between  heirs  obtained  58 
acres  thereof.  Held,  that  the  grantor  was  es- 
topped from  claiming  that  the  land  so  set  apart 
to  him  was  not  covered  by  the  deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  93;  Dec.  Dig.  {  37.*] 

8  Mortgages  (5  163*)— Deed  of  Trust— Rec- 
ord Title. 

Where,  at  the  time  a  deed  of  trust  cover- 
ing certain  lots  was  executed,  the  record  title 
to  the  lots  was  in  the  grantor,  the  trustee  ac- 
quired a  prior  right  to  the  lots  as  against  the 
holders  of  unrecorded  conveyances  from  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  370;  Dec.  Dig.  |  163.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty;  L.  B.  Cobb,  Judge. 

Trespass  to  try  title  by  the  Casey-Swasey 
Company  against  D,  J.  Anderson.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 


•For  other  coses  see  same  toplo  and  section  NUMBER  In  Deo.  *  Am.  Digs.  1*07  to  date,  *  Reporter  Indexes 
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This  was  a  suit  by  the  Casey- Swaaey  Com- 
pany against  the  appellant,  D.  J.  Anderson, 
In  trespass  to  try  title  to  58  acres  of  land, 
a  part  of  the  W.  P.  Klncannon  surrey,  in 
Navarro  county,  also  lots  9  and  10  in' Mock 
11,  in  the  town  of  Richland,  Tex.  The  peti- 
tion contained  the  usual  averments.  The 
defendant  relied  on  the  plea  of  "not  guilty." 
A  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff,  and  defendant  perfected  this 
appeal. 

It  was  agreed  that  W.  N.  Anderson  and  8. 
L.  Anderson,  husband  and  wife,  were  the 
common  source  of  title  to  the  58  acres  of 
land  sued  for;  that  they  owned  820  acres 
of  the  W.  P.  Klncannon  survey  of  1,978  acres 
In  Navarro  county.  This  320  acres  had  been 
set  aside  to  W.  N.  Anderson  by  the  district 
court  of  Navarro  county  as  his  locative  in- 
terest in  said  survey.  The  trial  court,  In 
bis  conclusions  of  fact,  among  other  facts, 
found: 

That  W.  N.  Anderson  died  in  1855 ;  that 
he  left  nine  heirs,  but  no  partition  of  his 
estate  until  after  the  death  of  S.  L.  Ander- 
son. "About  18d2  defendant  conveyed  his 
interest  in  the  land  to  bis  brother,  J.  S.  An- 
derson. Mareh  8,  1900,  defendant  with  his 
mother,  Mrs.  8.  L.  Anderson,  as  surety  to 
secure  plaintiff  in  an  existing  debt  and  fu- 
ture credits,  made  a  trust  deed  on  the  town 
lots,  and  an  undivided  160  acres  of  the  said 
320  acres.  December  22,  1903,  plaintiff  ob- 
tained judgment  in  the  district  court  of  Na- 
varro county  against  defendant  for  debt  and 
foreclosure  of  the  trust  lien  on  the  lots  and 
land,  but  was  defeated  for  recovery  against 
Mrs.  Anderson,  his  surety,  on  her  defense  of 
material  alteration  in  the  contract  The  land 
was  fully  described  In  the  trust  deed  and  in 
the  judgment  entry.  Auarust  23,  1905,  order 
of  sale  issued  on  judgment  was  levied  on  de- 
fendant's Interest  In  the  land  and  lots;  sale 
was  made,  and  sheriff's  deed  to  plaintiff 
November  13,  1905.  In  the  levy  and  sheriff's 
deed  the  land  is  described  as  an  undivided  160 
acres  in  a  tract  of  land  'beginning  at  the  S. 
corner  of  the  Klncannon  survey;  thence  S. 
60  W.  1,666  vrs. ;  thence  N.  45  W.  1,038  vrs. ; 
thence  S.  80  B.  to  the  beginning,  being  320 
acres  of  the  Klncannon  survey.'  The  omit- 
ted call  should  have  been,  N.  60  E.  to  the 
E.  or  N.  B.  line  of  the  survey,  and  had  it 
been  Inserted,  the  description  would  have 
been  complete,  and  as  in  the  trust  deed  and 
decree.  May  22,  1901,  defendant  was  de- 
feated In  an  action  brought  by  him  against 
the  heir  of  J.  S.  Anderson  to  set  aside  the 
deed  made  to  him,  which  deed  defendant,  at 
the  time  he  made  the  trust  deed,  believed 
was  of  no  effect  Thus,  it  is  seen,  defendant 
owned  no  interest  in  the  land  when  the  trust 
deed  was  executed.  He,  however,  bought  the 
Interest  of  another  heir  on  November  5,  1900. 
December  22,  1906,  there  was  a  partition  of 
the  Klncannon  and  other  lands  among  the 
Anderson  heirs,  and  the  58  acres  here  involv- 
ed was  allotted  to  defendant  who  set  np  bis 


claim  under  J.  M.  Anderson,  the  heir  from 
"whbnr  he  "had  bought  "and  a"'dee&;frota'  his 
mother  for  50  acres  on  another  survey  belong- 
ing to  the  estate,  and  received  said  58  acres 
in  satisfaction. '  January  27,  1898,  defendant 
conveyed  the  town  lots  to  his  mother  for  a 
recited  consideration,  and  she  on  February 
14,  1904,  conveyed  them  to  defendant's  wife. 
Neither  of  said  deeds  had  been  recorded 
when  the  trust  deed  was  made,  nor  were  the 
lots  then  occupied.  These  deeds  were  placed 
of  record'  prior  to  the  sheriff's  sale.  It  thus 
appears  that  Mrs.  8.  L.  Anderson  owned  the 
land  and  lots,  the  defendant  having  no  inter- 
est when  the  trust  deed  was  made;  that  he 
acquired  the  68  acres  in  partition  made  aft- 
ter  the  sheriffs  deed,  in  satisfaction  of  his 
claims  asserted  under  deeds  from  3.  M.  An- 
derson and  his  mother." 
We  adopt  these  findings. 

W.  W.  Ballew,  for  appellant  Richard 
Mays,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts  as 
above).  Error  is  assigned  to  the  court's  ac- 
tion in  admitting  in  evidence  the  deed  of 
trust  executed  by  D.  J.  Anderson  and  8.  L. 
Anderson  to  W.  M.  Evans,  trustee  for  the 
Casey-Swasey  Company.  The  proposition 
presented  is  that  the  description  in  the  deed 
of  trust  is  too  vague,  general,  and  indefi- 
nite to  identify  the  land,  and  does  not  show 
that  it  was  situated  in  the  Klncannon  sur- 
vey, and  does  not  embrace  the  land  in  con- 
troversy. The  official  map  of  Navarro  coun- 
ty was  Introduced  in  evidence,  and  shows  the 
W.  P.  Klncannon  headrlght  survey  contains 
1,973  acres  of  land,  and  that  it  is  situated 
in  Navarro  county  on  Pin  Oak  creek.  W. 
N.  Anderson  had  a  locative  interest  in  this 
survey,  which  was  set  aside  to  him  by  the 
judgment  of  the  district  court  of  Limestone 
county.  The  description  of  the  land  conveyed 
by  the  deed  of  trust  is  as  follows:  "An  un- 
divided interest  of  160  acres  of  land  in  the 
W.  P.  Klncannon  headrlght  in  Navarro  coun- 
ty, Texas,  said  headrlght  being  described 
as  follows:  'Beginning  in  the  south  ends  of 
W.  P.  Klncannon's  headrlght  survey  on  Pin 
Oak  creek.    Beginning  at  a  stake  from 

which  an   ,  marked  K.  6  inches  in 

diameter  bra.  S.  51  E.,  239  vrs.  a  mesqulte, 
5  inches  in  dla,  brs.  8.  35  B.  308  vrs.,  which 
Is  the  S.  B.  corner  of  said  Klncannon  survey. 
Thence  S.  60  W.  1,666  vrs.  set  a  stake,  drawn 
from  a  cedar  tree  18  inches  in  dla.  bra.  18-24 
W.  70  vrs.  Thence  N.  45  W.  1,038  vrs.  to  a 
stake  and  mound.  Thence  N.  60  B.  1,934  vrs. 
to  a  stake  and  mound.  Thence  8.  80  B. 
1,002  vrs.  to  the  beginning.  Also  lots  nine 
(9)  and  ten  (10),  block  eleven  (11)  in  the 
town  of  Richland,  Texas.'"  At  the  time 
of  the  execution  of  the  deed  of  trust  appel- 
lant's father,  W.  N.  Anderson,  was  dead, 
and  appellant  was  conveying  to  the  trustee 
his  undivided  interest  as  heir  of  his  father 
in  that  part  of  the  320  acres  owned  by  hia 
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father  at  his  death,  which  was  an  undivided 
Interest  of  160  acres.  The  field  notes  In  the 
deed  of  trust  described  the  820  acres.  Such 
description  was  not  vague  or  Indefinite.  The 
land  could  be  identified  by  extrinsic  evidence, 
and  the  description  was  sufficient  Hermann 
v.  Likens,  90  Tex.  448,  89  8.  W.  282;  Mansel 
v.  Castles,  93  Tex.  414,  65  8.  W.  659;  Wells 
v.  Heddenberg,  11  Tex.  Civ.  App.  8,  80  S.  W. 
702. 

Again,  it  is  contended  under  a  proper  as- 
signment of  error  under  which  the  contention 
arises  that  there  is  a  variance  between  the 
land  sued  for  and  the  land  described  in  the 
muniments  of  title  offered  In  evidence  by 
appellee.  One  of  the  appellee's  muniments 
of  title  was  a  judgment  of  the  district  court 
of  Navarro  county  in  favor  of  appellee,  and 
against  appellant  for  debt  and  a  foreclosure 
of  Its  deed  of  trust,  the  description  in  the 
judgment  being  as  follows:  "An  undivided 
Interest  of  160  acres  of  land,  a  part  of  the 
W.  P.  Klncannon  headrlght  survey  In  Navar- 
ro county,  Texas,  and  more  particularly  de- 
scribed as  follows:  Beginning  in  the  south 
eud  of  W.  P.  Klncannon  headrlght  survey  on 
Pin  Oak  creek,  beginning  at  a  stake  from 
which  an   marked  K.  6  inches  In  di- 
ameter bra.  S.  61  E.  239  vrs.  a  mesqulte 
five  Inches  In  diameter,  brs.  S.  35  E.  308  vrs. 
which  is  the  southeast  corner  of  said  Kln- 
cannon survey.  Thence  8.  60  W.  1,666  vrs. 
set  a  stake  drawn  from  a  cedar  tree  18  in- 
ches in  diameter,  brs.  18-24  W.  70  vrs. 
Thence  N.  45  W.  1,038  vrs.  to  a  stake  and 
mound.  Thence  8.  30  E.  1002  vrs.  to  place 
of  beginning."  The  description  in  the  sher- 
iff's return  and  sheriff's  deed  Is  the  same  as 
that  contained  In  the  judgment  The  de- 
scription of  the  land  in  the  Judgment  of  fore- 
closure does  not  close.  It  Is  apparent  from 
a  reading  of  the  judgment  that  a  call  has 
been  omitted.  It  begins  at  a  stake  designat- 
ed by  bearing  trees  which  is  in  the  southeast 
corner  of  the  W.  P.  Klncannon  headrlght 
survey  in  Navarro  county.  The  first  call 
runs  8.  60  W.  1,666  varas,  a  stake,  which  is 
designated  by  bearing  trees.  The  next  call 
is  N.  45  W.  1,038  varas  to  a  mound;  thence 
S.  30  B.  1,002  varas  to  the  place  of  begin- 
ing.  Looking  to  the  deed  of  trust  it  is  readi- 
ly seen  that  the  call  in  the  description  of 
the  land,  to  wit  "Thence  N.  45  E.  1,934 
varas  to  a  stake  and  mound,"  was  omitted 
in  the  Judgment.  The  deed  of  trust  conveyed 
an  undivided  interest  of  160  acres  of  land  in 
and  to  a  320-acre  tract  of  land,  described 
therein  by  metes  and  bounds,  situated  upon 
the  W.  P.  Klncannon  headrlght  survey.  The 
judgment  foreclosing  the  deed  of  trust  gives 
the  same  description.  The  sheriff  levied  up- 
on "all  the  right,  title  and  Interest  of  D.  J. 
Anderson  in  160  acres  of  land  on  the  W.  P. 
Klncannon  survey,"  describing  the  tract  by 
metes  and  bounds.  While  it  does  not  so  say, 
the  tract  described  contains  320  acres,  and 
is  the  original  W.  N.  Anderson  holding  in  the 
Klncannon  survey.   It  is  manifest,  from  the 


recitals  in  his  return,  that  by  his  deed  to  the 
Casey-Swasey  Company,  he  conveyed  all  the 
interest  held  and  owned  by  D.  J.  Anderson 
In  the  entire  tract  of  land  described,  which, 
as  above  stated,  was  820  acres,  and  the  fact 
that  the  acreage  was  understated  In  using  the 
figures  "160"  Instead  of  "320"  Is  of  no  Im- 
portance. The  Interest  levied  upon  and 
sold  was  whatever  Interest  appellant  had  in 
the  tract  of  land  actually  described,  wheth- 
er It  be  160  or  820  acres. 

It  Is  held  that  if  the  description  Is  such 
that  with  the  aid  of  extrinsic  evidence  the 
land  can  be  identified  and  located,  the  de- 
scription is  sufficient  And  this  applies  to 
sales  made  under  execution,  as  well  as  vol- 
untary sales.  Hermann  v.  Likens,  supra; 
Mansel  v.  Castles,  supra;  Pierson  v.  Sanger 
Bros.,  93  Tex.  160,  53  S.  W.  1012. 

There  was  no  error  in  admitting  the  Judg- 
ment sheriff's  return,  and  sheriff's  deed  In 
evidence.  The  petition  described  the  land 
sued  for  as  follows:  "58  acres  of  land,  a 
part  of  the  W.  P.  Klncannon  survey.  In  said 
Navarro  county,  Texas,  and  designated  as 
lot  No.  1,  in  the  agreed  judgment  of  parti- 
tion of  the  estate  of  Dr.  W.  N.  Anderson 
and  wife,  8.  L.  Anderson,  in  the  case  entitled 
P.  J.  Patrick  et  al.  v.  Margaret  Cox  et  aL, 
No.  6,899,  in  the  district  court  of  Navarro 
county,  Tex,  and  which  Judgment  is  record- 
ed In  volume  T,  pp.  336-342,  of  the  minutes  of 
the  said  district  court,  to  which  reference 
is  here  made,  the  particular  boundaries  of 
said  68  acres  being  as  follows:  Beginning 
at  the  N.  W.  corner  of  the  320-acre  tract  of 
the  said  W.  P.  Klncannon  survey.  Thence  S. 
45  E.  863  vrs.  to  a  stake  for  corner.  Thence  N. 

45  E.  324  vrs.  to  corner.  Thence  30  W. 

about  740  vrs.  to  a  corner  on  the  north  line 
of  said  Kincannon  survey.  Thence  S.  GO  W. 
500  vrs.  to  the  place  of  beginning.  Also  lots 
nine  (9)  and  ten  (10)  in  block  eleven  (11),  in 
the  village  of  Richland,  according  to  the  map 
or  plat  of  said  town." 

It  was  shown  that  In  the  partition  of  the 
320  acres  of  the  Klncannon  survey  owned  by 
W.  N.  Anderson  and  8.  L.  Anderson  among 
their  heirs,  a  map  accompanied  the  decree  of 
partition,  which  showed  that  the  320  acres- 
was  partitioned  in  nine  tracts  numbered  re- 
spectively from  1  to  9,  the  field  notes  of 
each  being  set  out.  There  were  nine  heirs  of 
W.  N.  Anderson  and  S.  L.  Anderson,  and  each 
received  one  tract  There  was  set  aside  to 
the  appellant  what  Is  designated  on  the  map 
as  lot  No.  1,  consisting  of  58  acres  off  the 
west  end  of  the  320  acres,  and  being  the 
same  land  described  In  the  petition.  D.  3. 
Anderson,  appellant,  testified  as  follows: 
"The  58  acres  I  got  in  the  partition,  was 
what  I  bought  from  J.  M.  Anderson."  The 
deed  from  J.  M.  Anderson  to  appellant  was 
dated  November  5,  1900,  and  the  land  de- 
scribed In  said  deed  was  as  follows:  "My 
entire  undivided  interest  as  an  heir  at  law 
of  W.  N.  Anderson,  deceased,  In  and  to  the 
following  described  lands:  820  acres  out  of 
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the  W.  P.  Klncannon  survey,  being  situated 
near  Richland,  Tezaa,  same  being  about  IS 
miles  sooth  of  Corslcana.  Also  87  acres  out 
of  the  W.  N.  Anderson  headrlght,  said  land 
being  situated  near  Richland,  Texas,  and  be- 
ing about  18  miles  south  from  Corslcana, 

Texas.   Mrs.  S.  L.  Anderson  owned   

an  undivided  160  acres  on  the  Klncannon 
survey.  When  the  deed  of  trust  was  made  to 
the  Casey- Swasey  Company,  I  thought  I  own- 
ed an  Interest  at  that  time,  but  it  was  re- 
covered from  me  In  my  suit  against  Maggie 
Carter  and  Mrs.  J.  8.  Anderson.  In  the  par- 
tition suit  the  land  was  divided  equally  be- 
tween nine  heirs — I  got  my  68  acres  on  the 
Klncannon  survey.  This  was  the  Interest  of 
1/9  I  got  In  the  partition  suit.  In  the  par- 
tition suit  I  claimed  60  acres  my  mother 
deeded  me  in  the  W.  N,  Anderson  survey,  and 
J.  M.  Anderson's  interest,  and  what  I  inherit- 
ed from  mother.  But  the  heirs  all  finally  got 
together,  and  agreed  to  divide  the  entire  es- 
tate into  nine  parts,  and  I  abandoned  and 
surrendered  all  claims  except  as  to  1/9  in- 
terest This  60  acres  on  the  W.  N.  Ander- 
son survey  was  deeded  to  me  once  by  mother, 
but  It  was  sot  considered  in  the  part  given 
me  In  the  partition.  I  got  68  acres  on  the 
Klncannon  survey,  but  my  land  set  apart  to 
me  was  not  as  valuable  as  the  others.  I  got 
same  value,  but  more  acres."  As  early  as 
September  28,  1882,  D.  J.  Anderson  conveyed 
to  his  brother,  J.  8.  Anderson,  who  was  the 
father  of  Mrs.  Carter  and  husband  of  Mrs. 
J.  8.  Anderson,  his  then  interest  in  the  W.  N. 
Anderson  estate,  and  the  deed  described  the 
land  as  follows:  "My  Interest  in  320  acres 
W.  P.  Klncannon  survey  known  as  W.  N.  An- 
derson land,  and  87%  acres,  part  of  W.  N. 
Anderson  survey  adjoining  and  east  of  the 
above-described  tract." 

The  first  question  presented  is,  did  the 
judgment  of  foreclosure  describe  the  land 
for  which  this  suit  Is  brought?  It  was  shown, 
that  at  the  time  of  the  death  of  W.  N.  An- 
derson he  owned  320  acres  of  land,  a  part  of 
the  W.  P.  Klncannon  survey  on  Pin  Oak 
creek,  In  Navarro  county,  Tex.;  that  D.  J. 
Anderson  inherited  an  undivided  Interest 
therein  as  one  of  his  heirs;  that  he  convey- 
ed by  deed  his  undivided  interest  in  said 
land  to  W.  M.  Evans,  trustee,  to  secure  his 
present  and  future  Indebtedness  to  the  Casey- 
Swasey  Company;  that  said  deed  of  trust 
had  been  foreclosed  by  judgment  of  the  dis- 
trict court  of  Navarro  county,  and  that  the 
Casey-Swasey  Company  became  the  purchas- 
ers under  said  foreclosure  proceedings  of 
such  interest,  and  that  the  Interest  of  said 
D.  J.  Anderson  had  by  decree  of  partition  of 
the  court  been  set  aside  to  him,  and  was  68 
acres.  The  Casey-Swasey  Company  could  In  a 
suit' of  trespass  to  try  title  accept  the  result 
of  such  partition  and  sue  for  the  interest  of 
Anderson  awarded  him  therein.  The  evi- 
dence clearly  shows  that  D.  J.  Anderson  had 
an  undivided  Interest  in  the  820  acres  at  the 
time  of  the  sheriff's  sale  to  the  Casey-Swasey 


Company,  and  that  it  acquired  at  such  pur- 
chase all  of  said  interest  The  Interest  hav- 
ing been  set  aside  to  him  In  the  partition  of 
the  320  acres  among  the  heirs,  the  decree  of 
partition  was  admissible  in  evidence  to  show 
that  fact  Smith  v.  Crosby,  86  Tex.  15,  23  S. 
W.  10,  40  Am.  St  Rep.  818. 

It  is  contended  that  the  court  erred  in  ad- 
mitting In  evidence  the  execution  docket  of 
the  district  court  in  cause  No.  6,206,  Casey- 
Swasey  Company  v.  D.  J.  Anderson,  showing 
the  return  on  the  order  of  sale  Issued  on  the 
judgment  in  said  cause.  The  entry  in  the 
execution  docket  showed  that  an  order  of 
sale  Issued  on  the  judgment  August  23,  1905, 
and  that  it  was  delivered  to  the  sheriff,  and 
the  sheriff's  return  thereon  is  recorded  at 
length  in  said  docket  It  was  further  shown 
that  the  original  order  of  sale  was  lost;  that 
search  had  been  made  among  the  records  of 
the  clerk's  office  for  It  and  that  it  could  not 
be  found.  In  this  condition  of  the  evidence 
the  entries  on  the  execution  docket  were  ad- 
missible In  evidence.  Davis  v.  Beall,  21  Tex. 
Civ.  App.  186,  50  S.  W.  1086;  Porterfield  v. 
Taylor,  60  Tex.  264. 

It  Is  Insisted  that  the  court  erred  in  ad- 
mitting In  evidence  the  sheriff's  deed  to  the 
Casey-Swasey  Company.  The  proposition 
presented  is  that  the  said  deed  was  not  ad- 
missible until  a  proper  order  of  sale  was 
shown,  and  that  no  order  of  sale  was  offered 
in  evidence;  and,  further,  that  the  burden 
was  upon  plaintiff  to  show  that  the  order  of 
sale  was  not  functus  officio  at  date  of  sale. 
This  proposition  is  not  sustained.  As  stated, 
It  was  shown  that  an  order  of  sale  was  Is- 
sued. The  execution  docket  did  not  show  the 
return  day  of  same.  The  sale  was  made  on 
the  first  Tuesday  In  October,  which  was  Oc- 
tober 3,  1905.  District  court  convened  Mon- 
day October  2,  1905.  The  land  described  in 
deed  from  sheriff  was  as  follows :  All  of  the 
estate,  right,  title,  and  Interest  which  D.  J. 
Anderson  had  on  the  23d  day  of  August, 
1905,  in  and  to  the  following  named  premi- 
ses, as  described  In  the  order  of  sale,  viz.: 
An  undivided  interest  in  160  acres  of  land,  a 
part  of  the  W.  P.  Klncannon  headrlght  sur- 
vey in  Navarro  Co.,  Texas,  and  described  as 
follows:  Beginning  In  the  south  end  of  the 
W.  P.  Klncannon  headrlght  survey  on  Pin 
Oak  creek,  beginning  at  a  stake  from  which 

an    marked  K,  6  Inches  In  diameter^ 

brs.  S.  61  E.  239  vrs.,  a  mesquite  5  inches  in 
diameter  brs.  S.  36  E.  308  vrs.,  which  is  the 
southeast  corner  of  the  Klncannon  survey. 
Thence  8.  60  W.  1,666  vrs.  set  a  stake,  drawn 
from  a  cedar  tree  18  inches  in  diameter,  brs. 
18-24  W.  70  vrs.  Thence  N.  46  W.  1,038  vrs. 
to  a  stake  and  mound.  Thence  S.  80  E.  1,002 
vrs.  to  the  beginning.  There  being  evidence 
that  an  order  of  sale  Issued  on  the  judgment 
and  that  it  was  lost  the  entries  on  the  exe- 
cution docket  were  'admissible  to  show  the 
action  of  the  sheriff  In  reference  to  the  same. 
Davis  v.  Beall,  21  Tex.  Civ.  App.  186,  60  S. 
W.  1086;  Porterfield  v.  Taylor,  supra.  The 
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uonoway  v.  Mcunenny,  n  rex.  obi,  14  s. 
W.  240;  Smith  v.  Crosby,  86  Tex.  17,  23  8.  W. 
10,  40  Am.  St  Rep.  818;  Davis  v.  Beall, 
supra. 

Error  Is  assigned  to  the  court's  action  In 
holding  that  the  defendant;  by  joining  In  the 
deed  of  trust,  estopped  himself  to  deny  that 
he  owned  the  interest  after  acquired.  Ap- 
pellant, D.  J.  Anderson,  and  his  mother  ex- 
ecuted to  W.  M.  Evans,  as  trustee  for  appel- 
lee, the  Casey-Swasey  Company,  on  March  17, 
1000,  their  certain  deed  of  trust,  through  and 
under  which  appellee  now  claims.  Among 
other  things,  said  deed  of  trust  recites: 
"That  said  property  was  conveyed,  together 
with  all  and  singular,  the  rights  and  mem- 
bers, hereditaments  and  appurtenances  to  the 
same  belonging  or  in  any  wise  .incident  or 
appertaining.  To  have  and  to  bold  all  and 
singular  said  premises  unto  him,  the  said  W. 
M.  Evans,  trustee,  his  successors  and  his 
heirs  forever.  That  If  the  notes  first  men- 
tioned were  not  paid,  the  conveyance  should 
not  become  null  and  void,  but  remain  in  full 
force  and  effect  and  secure  the  accounts  due 
the  Casey-Swasey  Company  upon  open  ac- 
count In  the  event  of  default,  and  in  case 
of  sale  of  the  property,  the  deed  of  trust  au- 
thorizes the  execution  of  a  deed  in  fee  sim- 
ple, to  the  purchaser  of  said  premises  with 
usual  covenants  and  warranties."  D.  J.  An- 
derson testified:  "When  the  deed  of  trust 
was  made  to  the  Casey-Swasey  Company,  I 
thought  I  owned  the  interest  at  that  time, 
but  It  was  recovered  from  me  in  my  suit 
against  Maggie  Carter  and  Mrs.  J.  S.  Ander- 
son," subsequently.  The  deed  of  trust  from 
appellant  to  the  Casey-Swasey  Company  was 
dated  March  17,  1900.  ■  The  judgment  in  the 
case  of  D.  J.  Anderson  v.  Maggie  Carter  et 
al.  was  rendered  on  May  22,  1901.  Maggie 
Carter  recovered  by  virtue  of  a  deed  execut- 
ed by  appellant  to  her  father  on  September 
25,  1882.  On  November  5,  1900,  D.  J.  An- 
derson purchased  from  J.  M.  Anderson  an 
undivided  one-ninth  interest  in  and  to  all 
the  lands  owned  by  him  In  the  Anderson 
estate.  D.  J.  Anderson  testified  further:  "I 
owned  no  interest  in  the  Kincannon  survey 
on  March  17,  1900.  The  58  acres  I  got  in 
the  partition  was  what  I  bought  from  J.  M. 
Anderson."  Again,  he  says:  "I  got  my  58 
acres  on  the  Kincannon  survey.  This  was 
the  interest  of  one-ninth  I  got  in  the  parti- 
tion suit"  Again,  he  says:  "I  abandoned 
and  surrendered  all  claim,  except  as  to  one- 
ninth  interest  This  50  acres  on  the  W.  N. 
Anderson  survey  was  deeded  to  me  once  by 
mother,  but  it  was  not  considered  in  the  part 
given  me  in  the  partition."  The  Judgment 
foreclosing  the  trust  deed  in  favor  of  the 
Casey-Swasey  Company  was  rendered  on  De- 


coraea  on  uecemoer  %  iuuo. 

The  question  for  consideration  is,  was  ap- 
pellant estopped  from  claiming  the  58  acres 
set  apart  to  him  in  the  partition  suit  by  rea- 
son of  his  execution  of  the  deed  of  trust  and 
the  judgment  of  foreclosure?  At  the  time  of 
executing  the  deed  of  trust  he  believed  he 
owned  a  one-ninth  interest  in  the  property, 
and  his  intention  was  to  convey  the  same  to 
secure  the  Casey-Swasey  Company  in  what 
he  then  owed  that  company  and  such  future 
sums  as  he  might  owe  them.  The  company 
made  future  advances  to  him  which  this  deed 
of  trust  was  intended  to  secure.  As  a  fact  he 
had  conveyed  his  one^nlnth  Interest  in  the 
land  described  in  the  deed  of  trust,  and  at 
the  time  of  its  execution  he  owned  no  inter- 
est in  the  land.  Subsequently,  and  before  the 
foreclosure  of  the  deed  of  trust,  he  acquired 
an  interest  in  the  land  described  in  the  deed 
of  trust  The  language  of  the  trust  deed  pur- 
ports to  convey  the  property,  and  not  his 
right,  title,  and  interest  in  the  property. 
It  was  his  intention  to  convey  to  the  trustee 
a  one-ninth  interest  in  the  land.  He  did  not 
at  the  time  possess  such  interest,  but  subse- 
quently acquired  by  purchase  a  one-ninth  in- 
terest therein.  The  effect  of  the  trust  deed 
is  to  convey  the  fee-simple  title  to  an  un- 
divided one-ninth  interest  in  land,  and  such 
conveyance  In  law  estopped  appellant  from 
claiming  his  after-acquired  title  to  one-ninth 
Interest  in  the  land,  although  the  conveyance 
was  without  a  warranty.  Lindsay  v.  Free- 
man, 83  Tex.  264,  18  S.  W.  727;  Garrett  v. 
McClain,  18  Tex.  Civ.  App.  245,  44  S.  W.  47; 
Weber  v.  Laldler,  26  Wash.  144,  66  Pac.  400, 
90  Am.  St.  Rep.  726 ;  Van  Rensselaer  v.  Kear- 
ney, 11  How.  325,  13  L.  Ed.  703. 

Error  is  assigned  to  the  court's  action  In 
holding  that  plaintiff  was  entitled  to  recov- 
er the  town  lots  sued  for,  as  no  title  thereto 
was  shown  in  plaintiff,  while  defendant  show- 
ed an  outstanding  title  to  the  same.  The 
trust  deed  executed  by  appellant  to  appellee 
covered  lots  9  and  10  in  block  11,  in  the 
town  of  Richland.  Appellee  sued  for  and 
judgment  was  rendered  in  favor  of  appellee 
against  D.  J.  Anderson  for  said  lots.  The 
sheriff  levied  on  and  his  deed  to  appellee  con- 
veyed said  lots.  The  deed  of  trust  was  dat- 
ed March  17,  1900,  and  was  filed  for  record 
on  March  19,  1900,  and  was  recorded  In  vol- 
ume 19,  p.  470,  of  the  Deed  Records  of  Na- 
varro county,  Tex.  The  title  to  said  lota,  as 
disclosed  by  the  deed  records  of  Navarro 
county,  was  wholly  and  entirely  in  appellant 
at  the  date  of  the  execution,  delivery,  arfd  fil- 
ing of  said  trust  deed.  It  seems  that  appel- 
lant did,  on  January  22,  1898,  make  a  deed 
to  his  mother,  Mrs.  S.  L.  Anderson,  by  which 
he  purported  to  convey  the  lots  la  question. 


until  December  24, 1903,  some  four  years  aft- 
er the  date  of  the  deed  of  trust,  March  17, 
1900,  and  two  days  after  the  recovery  and 
entry  of  the  judgment  in  favor  of  the  Casey- 
Swasey  Company,  against  D.  X  Anderson, 
foreclosing  said  trust  deed,  December  22, 
1903.  It  seems  that  Mrs.  S.  L.  Anderson,  the 
mother,  on  February  24,  1904,  undertook  to 
convey  said  lots  to  Mrs.  Lucy  Anderson,  the 
wife  of  appellant  This  deed  was  not  filed 
for  record  in  Navarro  county  until  Septem- 
ber 8,  1905.  This  deed  recited  the  consider- 
ation as  being  for  love  and  affection.  It  did 
not  convey  the  lots  to  the  separate  use  of 
Mrs.  Lucy  Anderson,  nor  by  the  terms  of  the 
deed  were  -the  lots  made  to  her  separate  use. 
D.  J.  Anderson  testified:  "I  bought  lots  9 
and  10  from  Dr.  Williamson  long  before  the 
deed  of  trust  The  lots  were  not  occupied 
when  the  deed  of  trust  was  made.  The  house 
burned  down,  and  was  not  replaced  until 
about  two  years  ago.  I  was  not  using  the  lots. 
No  one  was,  when  the  deed  of  trust  was  giv- 
en." At  all  events,  the  lorb  were  owned  by 
the  community  estate  of  D.  J.  Anderson  and 
his  wife,  Mrs.  Lucy  Anderson,  and  were  sub- 
ject to  the  terms  of  the  deed  of  trust,  even 
though  the  title  was  not  actually  in  D.  J.  An- 
derson when  the  deed  of  trust  was  given. 
Appellee  was  entitled  to  recover  the  lots,  be- 
cause the  record  title  showed  that  D.  J.  An- 
derson was  the  owner  of  the  lots  when  the 
deed  of  trust  was  given,  and  that  no  one 
was  in  possession  at  that  time.  The  title 
of  record  was  evidence  of  ownership.  There 
was  nothing  to  indicate  the  contrary,  or  re- 
quire further  search  by  the  Casey-Swasey 
Company.  The  deed  of  trust  was  given  to 
secure  future  Indebtedness,  and  the  Casey- 
Swasey  Company  stood  as  a  bona  fide  lien 
bolder,  and  was  therefore  not  affected  by  the 
record  of  the  deeds  to  Mrs.  S.  L.  Anderson 
and  Mrs.  Lucy  Anderson  after  the  execution 
of  the  trust  deed.  In  this  condition  of  the 
evidence  the  conveyance  of  the  lots  by  ap- 
pellant to  the  trustee  took  precedence  over 
the  unrecorded  deed  to  his  mother.  The  trial 
court  committed  no  error  in  awarding  appel- 
lee judgment  for  lots  9  and  10  In  block  11  of 
the  town  of  Richland.  Sayles'  Ann.  Civ.  St. 
1897,  arts.  625,  4640,  and  notes  11  and  12; 
Blum  v.  Shwartz  (Tex.  Sup.)  20  S.  W.  54, 
16  L.  R.  A.  668 ;  Grace  v.  Wade,  45  Tex.  522 ; 
Caldwell  v.  Bryan,  20  Tex.  Civ.  App.  171, 
49  S.  W.  240;  La  Pice  v.  Caddenhead,  21 
Tex.  Civ.  App.  363,  53  S.  W.  66;  Bell  Hard- 
ware Co.  v.  Riddle,  31  Tex.  Civ.  App.  411, 
72  S.  W.  613;  Wiggins  v.  Sprague,  15  Tex. 
Civ.  App.  590,  40  S.  W.  1019. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


1.  Railroads  (i  95*)— Street  Crossings— 
Statutes— "Public  Street." 

Sayles'  Ann.  Civ.  St.  1897,  art.  549c, 
makes  it  the  duty  of  every  railroad  company 
to  place  and  keep  that  portion  of  its  roadbed 
ana  right  of  way  over  or  across  which  any  pub- 
lic street  may  rnn  in  proper  condition  for  use 
of  the  traveling  public,  etc.  Held,  that  a  "pub- 
lic street"  within  such  act  is  one  laid  out  and 
established  by  the  municipality  or  one  in  which 
the  public,  by  some  of  the  methods  known  to 
law,  has  acquired,  a  public  easement 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  274-283;  Dec  Dig.  f  95.*] 

2.  Municipal  Corporations  (}  43*)— Addi- 
tions— Plats — Construction. 

A  map  or  plat  of  a  city  addition  is  a  writ- 
ten instrument  to  be  construed  by  the  court 
in  the  absence  of  ambiguity,  rendering  it  nec- 
essary to  resort  to  circumstances  attending  its 
making,  in  order  to  arrive  at  the  real  intent  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  1 43.*] 

8.  Railroads  (8  95*)— Crossings— RianT  to 
Use. 

Evidence  held  insufficient  to  warrant  a 
finding  that  a  railroad  company  had  acquiesced 
in  the  use  of  a  crossing  over  its  right  of  way  in 
a  city. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  95.*] 

4.  Dedication  (|  15*)— Elements. 

To  constitute  a  dedication  of  private  prop- 
erty to  a  public  use,  it  must  clearly  appear  that 
the  owner  intended  to  set  apart  the  land  for 
such  use  absolutely  and  irrevocably. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §03;  Dec.  Dig.  f  15.*] 

5.  Dedication  (i  19*)— Railroad  Right  of 
Wat— Street  Crossings— Plats. 

Defendant  railroad  company  laid  out  a  ci- 
ty addition  on  both  sides  of  its  right  of  way. 
The  addition  was  in  the  outskirts  of  the  city, 
and  the  plat  disclosed  an  open  space  100  feet 
wide  just  south  of  defendant's  depot,  designated 
as  C.  street,  south  of  which  was  an  inclosed 
railroad  right  of  way  200  feet  wide  marked  "Re- 
served for  railway'7  without  any  breaks  in  the 
lines  where  the  right  of  way  would  have  been 
intersected  by  streets  shown  on  the  map  as  ter- 
minating at  right  angles  on  such  inclosed  space. 
Held,  that  such  map  indicated  an  intention  on 
the  part  of  the  railroad  company  not  to  dedi- 
cate a  crossing  over  its  right  of  way  for  one 
of  such  streets  apparently  terminating  at  the 
point  where  it  bordered  on  the  railroad  s  reserv- 
ed space. 

[Ed.  Note— For  other  cases,  see  Dedication, 
Dec.  Dig.  8  19-*] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 

Action  by  the  City  of  Atlanta  against  the 
Texas  &  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

O'Neal  &  Allday,  for  appellant.  W.  T.  Ar- 
mistead  and  O'Neal  &  Figures  (W.  L.  Hall, 
of  counsel),  for  appellee. 

HODGES,  J.  This  is  a  suit  instituted  by 
the  appellant  against  the  appellee  to  recover 


•For  other  cases  see  aame  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


alleged  to  be  one  of  the  public  streets  of  the 
city  of  Atlanta.  The  petition  alleges:  That 
the  city  of  Atlanta  was  incorporated  many 
years  ago  under  the  general  laws  of  Texas ; 
that  the  appellee  railway  company  owns  a 
right  of  way  about  200  feet  wide  running 
practically  north  and  south  through  said 
city;  that  in  1874  the  company  owned  111 
acres  of  land  in  Cass  county,  upon  which  It 
laid  out  and  established  the  town  of  At- 
lanta ;  that  the  tract  was  laid  off  into  blocks, 
lots,  streets,  and  alleys,  and  among  the 
streets  that  were  established  by  the  defend- 
ant company  was  Thomas  street;  that  the 
town  was  laid  off  on  both  sides  of  the  rail- 
way track,  the  streets  running  east  and  west 
and  crossing  the  railway;  that  Thomas 
street  was  laid  off  running  nearly  due  east 
and  west  and  crossing  the  railway  track  of 
the  defendant  company  just  south  of  the  de- 
pot ;  that  the  railway  company  made  a  map  of 
the  town,  showing  the  streets,  blocks,  and  al- 
leys, and  had  the  same  recorded  in  the  office 
of  the  county  clerk  of  Cass  county.  It  is 
further  alleged:  That  since  1876  Atlanta 
has  been  an  incorporated  city  having  a  may- 
or, city  council,  and  other  officers  provided 
for  by  law;  that  it  has  established  and 
adopted  the  streets  which  had  been  laid  off 
and  plotted  by  the  railway  company,  and 
from  that  time  up  to  the  present  Thomas 
street  has  been  a  public  street,  and  was 
known  and  recognized  as  such  by  the  public 
generally  and  by  both  the  plaintiff  and  the 
defendant  in  the  suit;  that  there  were  many 
residences,  some  churches,  and  business  es- 
tablishments situated  on  Thomas  street,  and 
it  was  a  thoroughfare  much  used  by  the 
public;  that  for  more  than  80  years  many 
persons,  within  the  knowledge  of  the  defend- 
ant company,  had  dally  crossed  the  railway 
track  on  Thomas  street,  to  and  from  both 
sides  of  the  railway  right  of  way ;  that  the 
said  street  had  been  worked  by  the  city  of 
Atlanta  for  more  than  30  years,  on  both 
sides  of  the  railway  track.  It  further  al- 
leges: That  the  appellee  owned  the  lots  in 
that  part  of  said  city  laid  out  upon  the  map, 
and  bad  sold  them  according  to  the  map  to 
various  parties  for  residence  and  business 
property ;  that  all  the  parties  who  had  pur- 
chased lots  believed  that  Thomas  street 
crossed  the  railway  track  and  extended  on 
both  sides,  as  shown  by  the  map.  It  charg- 
es: That  the  railway  company  for  the  last 
year,  and  up  to  the  present  time,  has  neg- 
lected and  refused  to  keep  that  part  of  its 
roadbed  over  and  across  which  Thomas 
street  passes  In  proper  condition  for  the  use 
of  the  traveling  public;  that  the  crossing 
is  now  and  has  been  continuously  for  the 
last  12  months  in  such  condition  that  it  was 


ble  condition,  and  on  the  12th  day  of  Decem- 
ber of  that  year  the  said  city  marshal  serv- 
ed a  written  notice  upon  the  section  foreman 
at  that  place  notifying  him  under  the  pro- 
visions of  the  statute  to  put  the  crossing  in 
proper  condition  for  use  of  the  traveling  pub- 
lic. The  petition  further  charges  that,  not- 
withstanding the  condition  of  the  right  of 
way  crossing  and  the  notice  that  had  been  giv- 
en to  the  section  foreman,  the  company  haft 
failed  and  refused  to  place  and  keep  in  re- 
pair that  part  of  Its  right  of  way  over  which 
Thomas  street  crosses.  It  concludes  with  a 
prayer  for  judgment  requiring  the  defendant 
company  to  place  and  keep  the  crossing  in  re- 
pair, and  for  penalties  for  $25  a  week  for 
each  week  since  the  service  of  the  notice. 
The  railway  company  answered  by  general 
demurrer  and  by  general  denial.  It  special- 
ly denied  that  it  had  ever  made  any  dedica- 
tion for  public  use  of  that  portion  of  its- 
right  of  way  shown  to  be  between  the  two 
divisions  of  Thejnas  street;  that  this  had 
been  reserved  In  the  map  referred  to,  and  by 
the  company  generally,  for  railway  purposes. 
And  It  also  alleges  other  facts  not  necessary 
here  to  repeat.  At  the  conclusion  of  the  tes- 
timony the  trial  court  instructed  a  verdict  in 
favor  of  the  defendant  company,  from  which 
this  appeal  is  prosecuted. 

The  controlling  issue  in  this  case  Is  wheth- 
er the  point  where  it  is  claimed  that  Thom- 
as street  crosses  the  right  of  way  of  the 
railway  company  is  a  public  crossing  with- 
in the  meaning  of  article  549c,  Sayles'  Ann. 
Civ.  St.  1897.  That  article  provides  as  fol- 
lows: "It  shall  be  the  duty  of  every  rail- 
road company  In  this  state  to  place  and  keep 
that  portion  of  its  roadbed  and  right  of  way 
over  or  across  which  any  public  street  of 
any  incorporated  town  or  village  may  run 
In  proper  condition  for  the  use  of  the  travel- 
ing public,  and  In  case  of  its  failure  to  do  so- 
for  thirty  days  after  written  notice  given 
to  the  section  boss  of  the  section  where  such 
work  or  repairs  are  needed,  ♦  •  •  it 
shall  be  liable  to  a  penalty  of  twenty-five 
dollars  for  each  and  every  week,"  etc.  A 
"public  street,"  within  the  meaning  of  that 
act,  is  one  laid  out  and  established  by  the 
municipality,  or  one  in  which  the  public,  by 
some  of  the  methods  known  to  law,  have 
acquired  a  public  easement 

As  supporting  its  contention  that  Thomas- 
street  Is  a  public  street  continuously  through- 
out its  entire  length,  and  as  such  passes  over 
and  across  the  right  of  way  of  the  railway 
company,  the  appellant  relies  upon  the  as- 
sumption of  a  dedication  by  the  railway 
company.  It  is  not  claimed  that  the  city 
of  Atlanta  has  ever  taken  any  official  action 


Tex.) 


CITY  OF  ATLANTA  v. 


.  TEXAS  <fc  P.  BY.  00. 


025 


toy  which  to  acquire  an  easement  on  Thomas 
street  as  a  public  highway  over  the  railway 
right  of  way ;  neither  is  It  claimed  that  the 
«ity  or  any  of  the  property  owners  hare  a 
prescriptive  right  to  use  the  crossing  over 
the  right  of  way  of  the  railway  company 
between  the  two  sections  of  Thomas  street; 
tout  it  Is  insisted  that  the  railway  company, 
by  plotting  and  mapping  the  land  upon  which 


that  portion  of  the  city  of  Atlanta  is  located, 
thereby  dedicated  a  continuous  highway 
know  as  "Thomas  street,"  extending  across 
the  right  of  way  at  that  point.  The  map  re- 
ferred to  and  here  relied  upon  was  made  In 
about  1874,  and  was  placed  of  record  In  the 
office  of  the  county  clerk  of  Cass  county. 
The  following  is  a  substantial  copy  of  that 
portion  material  to  the  decision  of  this  case: 


question  is :  Does  uiis  map  aisciose  a.  pur- 
pose on  tbe  part  of  the  railway  company  to 
dedicate  to  tbe  public  use  Thomas  street  as 
a  highway  over  and  across  its  right  of  way, 
or  does  it  indicate  an  Intent  to  terminate 
Thomas  street  on  each  side  of  tbe  right  of 
way  and  to  reserve  for  railway  purposes 
what  might  otherwise  become  a  crossing  be- 
tween the  two  sections  of  that  street?  A 
map  or  plot,  such  as  that  here  in  evidence, 
Is  a  written  Instrument,  and  its  construction 
Is  for  the  court,  unless  there  Is  an  ambiguity 
which  renders  It  necessary  to  resort  to  cir- 
cumstances attending  Its  making  In  order  to 
arrive  at  the  real  intent  of  the  parties.  Flor- 
ida East  Coast  Ry.  Co.  v.  Worley,  49  Fla. 
297,  88  South.  618.  Aside  from  the  plotting 
shown  on  the  map,  there  Is  nothing  to  evi- 
dence an  intent  on  the  part  of  the  appellee 
to  dedicate  this  crossing  between  the  two 
sections  of  Thomas  street  to  the  public  as  a 
highway.  The  record  does  not  disclose  any 
act  or  declaration  on  the  part  of  the  agents 
or  officials  of  the  railway  company  showing 
any  such  purpose,  or  anything  beyond  the 
mere  making  and  recording  of  the  map.  The 
land  at  this  point  appears  to  have  been  unin- 
closed,  and  there  is  no  evidence  as  to  any 
stakes  or  marks  having  been  established  upon 
the  ground.  People  occasionally  crossed  at 
what  might  be  termed  tbe  Thomas  street 
crossing,  probably  just  as  they  would  at  any 
other  convenient  point  upon  an  unlnclosed 
right  of  way  of  the  railway  company.  The 
company  never  at  any  time  put  in  any  cross- 
ing or  showed  any  disposition  to  recognize 
the  Thomas  street  crossing  as  a  public  cross- 
ing. The  city  authorities  never  worked 
Thomas  street  except  up  to  the  line  of  the 
reservation  on  each  side  of  tbe  right  of  way. 
At  that  point  there  were  other  streets  run- 
ning at  right  angles  with  Thomas  street  and 
proceeding  north  to  Common  street,  which  is 
shown  by  the  evidence  to  have  had  a  good 
crossing  kept  up  for  years.  It  Is  true  that 
some  of  tbe  witnesses  testified  that  the  Thom- 
as street  crossing  was  recognized  by  the 
railway  company  and  the  public  generally  as 
a  public  crossing ;  but  when  this  testimony  is 
sifted  it  appears  simply  as  the  conclusions  of 
the  witnesses,  and  there  are  no  facts  stated 
upon  which  it  could  be  predicated.  It  is 
shown  that  many  years  ago  a  sawmill  was 
located  on  Thomas  street,  not  far  from  the 
railway,  and  there  is  evidence  in  the  case 
that  some  traveling  was  done  over  this  cross- 
ing while  the  sawmill  was  there;  but  It  Is 
not  shown  that  the  railway  company  put  in 
crossing  or  did  anything  in  recognition 
as  a  public  right,  or  that  it  en- 
in  any  manner  whatever, 
nt  since  the  sawmill  ceas- 
crossing  had  been  neglect- 


anouier.  it  is  runner  snown  tnai  me  cross- 
ing, if  such  it  might  be  termed,  has  for  years 
received  no  attention  from  either  the  rail- 
way company  or  the  city  authorities.  We 
think  tbe  testimony  Justifies  tbe  further  con- 
clusion that  Thomas  street  Is  some  distance 
from  tbe  business  portion  of  the  city  of  At- 
lanta, toward  the  southern  extremity. 

It  follows  that,  unless  there  is  a  dedication 
shown  by  tbe  map  offered  in  evidence,  the 
court  properly  directed  a  verdict  in  favor  of 
the  appellee.  In  order  to  constitute  a  dedi- 
cation of  private  property  to  public  use,  It 
must  clearly  appear  that  the  owner  intended 
to  absolutely  and  irrevocably  set  apart  tbe 
land  for  public  use.  Hellbron  v.  Railway 
Co.  (Tex.  Civ.  App.)  113  S.  W.  610;  Ramtbun 
v.  Half  man,  68  Tex.  551;  Worthington  v. 
Wade,  82  Tex.  28,  17  S.  W.  520.  An  inspec- 
tion of  the  map  will  show  that  tbe  lines  are 
drawn  on  both  sides  of  the  railway  track  and 
parallel  with  it  from  what  is  designated  as 
"Common  street,"  south  to  the  extreme  lim- 
its of  the  plot.  On  the  west  side  from  Com- 
mon street  south  for  a  considerable  distance 
the  space  between  the  track  and  the  marked 
line  is  indicated  as  75  feet  wide,  while  on 
the  east  side  it  is  125  feet  wide.  The  lines 
at  Common  street  are  so  drawn  as  to  clear- 
ly indicate  an  intention  to  make  that  street 
a  continuous  thoroughfare  extending  over 
and  across  the  right  of  way  east  and  west; 
but  this  delineation  does  not  obtain  at  those 
points  which  would  otherwise  form  the  con- 
nection of  the  other  streets,  including  Thom- 
as. The  difference  between  the  delineations 
on  the  map  as  to  Common  street  and  tbe  oth- 
er streets  is  not  without  some  material  sig- 
nificance, and  this  fact  cannot  be  disregarded 
by  a  court  In  construing  the  map  as  a  whole. 
The  principle  applicable  to  written  instru- 
ments, which  forbids  that  any  part  to  which 
meaning  and  effect  can  reasonably  be  ascrib- 
ed should  be  treated  as  meaningless,  is  equal- 
ly applicable  to  maps  relied  upon  as  showing 
a  dedication.  City  of  Duluth  v.  Railway  Co., 
49  Minn.  201,  51  N.  W.  1163 ;  City  of  Nobles- 
ville  v.  Railway  Co.,  130  Ind.  1,  29  N.  B. 
484.  If  the  open  lines  at  Common  street  In- 
dicated an  Intent  to  dedicate  a  continuous 
street,  the  closed  space  at  what  would  other- 
wise be  tbe  junction  points  of  the  other 
streets  evidently  evinced  the  absence  of  any 
such  an  intention  on  the  part  of  the  railway 
company  as  to  tbe  latter  streets.  It  also  ap- 
pears from  the  map  that  tbe  railway  com- 
pany Intended  to  reserve  this  strip  Inclosed 
between  the  lines  on  the  east  and  west  sides 
of  Its  track  for  railway  purposes.  This  is 
made  evident  by  the  words,  "Reserved  for 
railway  purposes,"  written  thereon.  The 
reservation  mentioned  evidently  referred  to 
the  space  included  between  the  lines  on  the 


made  subject  to  the  conditions  created  by  the 
map.  If  Common  street  was  by  the  map  ded- 
icated as  a  continuous  thoroughfare  extend- 
ing across  the  railway  right  of  way,  then  the 
reservation  was  subject  to  the  use  of  that 
street  by  the  public  as  a  highway.  The  lo- 
cation of  the  depot  Immediately  north  of  and 
adjacent  to  Common  street  rather  indicates 
that  this  highway  was  Intended  for  use  in 
approaching  the  depot,  as  well  as  for  cross- 
ing from  one  side  of  the  town  to  the  other. 
We  cannot  construe  this  reservation,  as  In- 
sisted by  the  appellant  In  his  argument,  as 
being  subordinate  to  the  use  of  all  the  vari- 
ous street  crossings  by  the  public.  We  can- 
not substitute  streets  where  none  are  shown. 
We  must  accept  the  plot  as  made  by  the  au- 
thor, and  construe  it  accordingly.  Had  the 
railway  company  entertained  the  fixed  inten- 
tion not  to  have  these  streets  cross  its  track 
or  right  of  way,  we  know  of  no  better  method 
of  showing  that  Intention  on  the  plot  than 
that  which  was  adopted  In  this  case. 

Counsel  for  appellant  bave  called  our  at- 
tention to  some  authorities  upon  which  they 
rely  with  much  confidence  as  holding  a  view 
contrary  to  that  which  we  here  express.  The 
case  of  Railway  Co.  v.  Gordon,  157  Mo.  71, 
67  8.  W.  742,  a  Missouri  case,  is  in  some  re- 
spects similar  to  the  one  at  bar.  There  the 
question  was  as  to  whether  or  not  there  had 
been  a  dedication  by  map  of  what  was  known 
as  "Washington  avenue"  In  the  town  of  Con- 
way. It  was  shown  that  the  railway  divided 
the  town  into  two  parts,  and  that  the  map 
delineating  the  streets  made  no  difference  as 
to  any  of  them  as  Indicating  whether  or  not 
they  crossed  the  right  of  way  of  the  railway 
company.  The  court,  in  the  course  of  the 
opinion,  said :  "There  is  no  indication  on  the 
plot  of  any  intention  that  these  streets  shall 
not  be  opened  across  the  tracks,  but  the 
plot  clearly  shows  a  contrary  intention."  A 
copy  of  the  plot  is  not  given,  and  we  are  un- 
able to  determine  whether  it  differs  from  the 
one  in  this  case.  It  would  seem,  however, 
from  the  language  quoted,  that  the  plot  was 
entirely  consistent  with  the  theory  that  the 
streets  were  Intended  to  cross  the  railway 
right  of  way.  It  was  also  argued  that  this 
construction  became  necessary,  or  else  the 
town  plot  would  present  the  situation  of  hav- 
ing divided  the  town  into  two  parts,  with  no 
way  of  passing  from  one  part  to  the  other. 
The  difference  between  that  case  and  the 
one  at  bar  is  that  here  the  railway  company 
has  provided  a  large  thoroughfare,  Common 
street,  by  which  the  people  on  one  side  of  the 
track  can  pass  over  to  the  other,  and  has 
shown  an  evident  intention  to  limit  its  dedi- 
cation of  crossings  to  that  highway. 

The  case  of  Armlstead  v.  Vlcksburg,  S.  & 
P.  By.  Co.,  a  Louisiana  case,  reported  In  47 


plot  to  cross  over  the  track  of  the  railway 
company.  The  difference,  however,  between 
the  facts  of  that  case  and  this,  is  that  the 
railway  company  itself  put  In  and  maintain- 
ed for  many  years  a  crossing  on  Myrtle 
street,  and  this  was  held  to  be  sufficient  to 
constitute  a  dedication  of  Myrtle  street  cross- 
ing as  a  public  highway. 

In  neither  of  the  above  cases  was  it  made 
to  appear  that  the  railway  company  had 
made  any  special  reservation  of  that  portion 
of  its  right  of  way  inclosed  within  the  mark- 
ed lines  on  the  map.  It  is  insisted  by  coun- 
sel for  appellant,  in  an  able  argument,  that 
this  reservation  does  not  signify  the  exclu- 
sion of  a  crossing  right  of  way  for  the  streets 
running  to  the  railway  reservation  on  each 
side,  and  that  an  easement  for  those  streets 
as  public  highways  would  not  conflict  with 
the  use  by  the  railway  company  of  Its  prop- 
erty for  private  purposes.  There  Is  much 
force  in  this  contention.  However,  we  are 
not  called  upon  to  consider  what  the  rail- 
way company  might  have  done  without  inter- 
fering with  its  own  use  of  its  property,  but 
what  It  did  do.  When  It  drew  the  map  show- 
ing this  space  inclosed  by  well-defined  lines, 
evidently  intended  as  boundaries  so  marked 
as  to  exclude  the  Inference  that  it  was  to  be 
entered  for  any  purpose  except  railway  use, 
that  Intent  was  accentuated  by  the  use  of 
the  words,  "Reserved  for  railway  purposes," 
written  thereon.  We  can  therefore  only  give 
effect  to  what  must  be  regarded  as  the  clear- 
ly expressed  Intention  of  the  company  in 
making  and  recording  the  map  as  it  did,  not 
as  it  might  bave  done. 

It  is  also  Insisted  that  the  fact  that  Hiram 
street,  which  Is  delineated  on  the  map  much 
In  the  same  manner  as  is  Thomas  street,  is 
now  used  as  a  public  highway  by  permission 
of  the  railway  company,  has  an  important 
bearing  In  construing  this  map.  The  railway 
company  had  the  right,  after  constructing 
the  map  as  it  did,  by  its  own  conduct  to  de- 
dicate to  public  use  Hiram  street.  This  could 
have  been  done  In  many  different  ways  show- 
ing that  intention.  The  fact  that  after  mak- 
ing and  recording  the  map  the  railway  com- 
pany did  maintain  a  crossing  on  Hiram 
street,  and  did  permit  the  public  to  use  it 
constantly  as  a  highway  over  and  across  its 
right  of  way,  does  not  affect  the  delineations 
on  that  instrument  or  detract  from  its  clear- 
ly expressed  purposes.  We  must  regard  the 
conditions  as  we  find  them,  not  as  they  sub- 
sequently became  by  an  alteration  of  the 
railway  company's  policy  In  regard  to  those 
streets. 

We  do  not  think  the  map  Is  sufficient  to 
show  a  dedication  of  a  crossing  of  Thomas 
street  as  one  of  the  public  crossings  of  the 
city  of  Atlanta  over  the  railway  right  of  way, 


and  the  judgment  is,  accordingly,  affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  T. 
DOEPPENSCHMIDT. 

(Court  of  Civil  Appeals  of  Texas.  Feb.  4,  1909. 
Rehearing  Denied  June  24,  1909.) 

1.  agriculture  (§  8*)  —  johnson  grass  — 
Railroad  Right  of  way. 

An  owner  of  land  contiguous  to  a  railroad 
may  recover  the  damages  sustained  from  a  vio- 
lation of  Laws  1901,  p.  283,  c  117,  prohibit- 
ing railroads  from  'permitting  Johnson  grass  to 
mature  on  their  right  of  way,  without  showing 
that  the  grass  that  the  railroad  permitted  to 
mature  was  on  the  part  of  its  right  of  way  con- 
tiguous to  the  land,  but  the  railroad  is  liable 
on  proof  that  the  land  was  contiguous  to  its 
right  of  way,  that  therefrom  it  became  infest- 
ed with  the  grass,  and  that  he  had  not  permit- 
ted the  grass  to  mature  on  his  land. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec.  Dig.  |  a»] 

2.  Limitation  or  Actions  ($  69*)— Railroad. 
Right  or  Way— Johnson  Grass. 

A  cause  of  action  for  the  penalty  Imposed 
by  Laws  1901,  p.  283,  c  117,  prohibiting  rail- 
roads from  permitting  Johnson  grass  to  mature 
on  their  right  of  way,  'accrues  at  the  time  of 
the  violation  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  §  59.*] 

3.  Limitation  or  Actions  (|  55*)— Railroad 
Right  or  Way— Johnson  Grass. 

A  cause  of  action  for  damages  to  the  owner 
of  land  contiguous  to  a  railroad  from  a  viola- 
tion of  Laws  1901,  p.  283,  c.  117,  prohibiting 
railroads  from  permitting.  Johnson  grass  to  ma- 
ture on  their  right  of  way,  does  not  accrue  un- 
til the  damages  have  been  suffered;  and  the 
mere  fact  that  a  railroad  permitted  Johnson 
grass  to  mature  on  its  right  of  way  does  not 
give  to  the  owner  a  right  of  action  for  dam- 
ages, and,  before  such  right  accrues,  he  must 
have  suffered  damages,  and  an  owner  suing  for 
damages  is  properly  restricted  to  the  damages 
suffered  within  the  two  years  preceding  the 
filing  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec  Dig.  f  55.*] 

4.  Trial  (§  252*)— Instruction. 

Where,  in  an  action  against  a  railroad  for 
damages  for  violating  Laws  1901,  p.  283,  c. 
117,  prohibiting  railroads  from  permitting  John- 
son grass  to  mature  on  their  right  of  way,  there 
was  evidence  that  plaintiff's  land  had  become 
Infested  with  the  grass  from  other  sources,  the 
railroad  was  liable  only  for  the  depreciation  in 
the  value  of  the  land  occasioned  by  its  own 
violation  of  the  act;  and  an  instruction,  au- 
thorizing the  jury  to  find  the  difference  in  the 
value  of  plaintiffs  land  before  there  was  any 
Johnson  grass  communicated  to  it  and  the  val- 
ue of  the  same  after  the  injury,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  599-612;  Dec.  Dig.  f  252.*] 

5.  Trial  (f  296*)— Instructions— Construc- 
tion. 

The  error  in  an  instruction,  in  an  action 
against  a  railroad  for  damages  for  a  violation 
of  Laws  1901,  p.  283,  c.  117.  prohibiting  rail- 
roads from  permitting  Johnson  grass  to  mature 


ea  witn  tne  grass,  plaintiff,  to  recover,  must 
show  that  his  injury  came  from  the  right  of 
way. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
IMgvJi  705-713,  715,  716,  718;  Dec  Dig.  f 

6.  Agriculture  (|  8*)— Railroad  Right  of 

Way— Johnson  Grass. 

An  owner  of  land,  using  it  for  growing 
crops,  is  not  guilty  of  negligence  contributing 
to  the  injury  a  railroad  caused  by  permitting 
Johnson  grass  to  infest  the  land,  in  violation 
of  Laws  1901,  p.  283,  c.  117,  because  be  may 
in  a  proper  manner  continue  to  cultivate  the 
land  after  It  became  infested  with  the  grass. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Dec  Dig.  f  8.*] 

Appeal  from  District  Court,  Comal  Coun- 
ty; L.  W.  Moore,  Judge. 

Action  by  Jacob  Doeppenschmidt  against 
the  International  &  Great  Northern  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

S.  R.  Fisher,  J.  H.  Talllchect,  S.  W.  Fish- 
er, H.  G.  Henne,  and  John  M.  King,  for  ap- 
pellant   F.  J.  Maler,  for  appellee. 

WILLSON,  C.  J.  The  action  was  com- 
menced by  Jacob  Doeppenschmidt,  by  a  peti- 
tion filed  July  6,  1905,  to  recover  damages 
alleged  to  have  been  suffered  by  him  on  ac- 
count of  Johnson  grass,  which,  he  alleged 
appellant  had  permitted  to  mature  and  go 
to  seed  on  Its  right  of  way,  and  the  seed 
from  which  he  further  alleged  had  been 
washed  from  the  right  of  way  onto  his  land, 
causing  it  to  become  infested  with  such 
grass,  whereby  Its  value  had  been  depreciat- 
ed. After  the  institution  of  the  suit  Doep- 
penschmidt died,  and  It  was  prosecuted  by  ap- 
pellee Dorothea  Doeppenschmidt,  his  widow 
and  sole  devisee.  The  appeal  is  from  a  judg- 
ment in  her  favor  for  the  sum  of  $1,500,  In 
accordance  with  the  verdict  of  a  jury. 

The  trial  court  instructed  the  jury  as  fol- 
lows: "The  plaintiff  sues  for  Injury  to  her 
lands,  alleged  to  have  been  created  by  the 
defendant  company  permitting  Johnson  grass 
to  mature  or  to  go  to  seed  on  Its  right  of  way, 
and  thereby  communicating  the  Johnson 
grass  to  his  contiguous  lands,  by  which  it 
became  Infested  with  Johnson  grass.  It  is 
unlawful  for  the  railroad  company  to  per- 
mit Johnson  grass  to  mature  or  go  to  seed 
upon  its  right  of  way;  and,  If  they  have 
done  so,  and  by  that  means  communicated 
the  seeds  of  said  grass  to  the  lands  adjoin- 
ing their  right  of  way,  by  which  it  became 
Infested  with  Johnson  grass,  then  the  plain- 
tiff should  recover.  Unless  the  plaintiff,  or 
her  deceased  husband  before  her,  permitted 
Johnson  grass  to  go  to  seed  or  mature  upon 
his  lands  contiguous  to  said  right  of  way. 


•For  other  case*  in  Mm*  topic  sad  section  NUMBER 
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and,  In  this  last  event  the  plaintiff  could 
not  recover,  and  yon  should  find  a  verdict 
for  the  defendant  The  plaintiff  cannot  re- 
cover for  any  damages  that  accrued  for  more 
than  two  years  preceding  the  filing  of  this 
suit,  July  6,  1905,  but  only  since  that  date, 
if  any."  Appellant  insists  that  the  second 
sentence  in  the  portion  quoted  above  of  the 
charge  "is  an  incorrect  and  erroneous  state- 
ment of  the  law,"  because  "it  advises  the 
Jury  that,  if  defendant  has  at  any  ttmd, 
•r  at  any  place,  permitted  Johnson  grass  to 
mature  or  go  to  seed  on  its  right  of  way, 
and  has  thereby  communicated  said  grass 
to  any  lands  adjoining  its  right  of  way,  it  is 
liable  to  plaintiff,"  and  because  "it  did  not 
advise  the  Jury  that,  in  order  to  entitle  the 
plaintiff  to  recover,  no  penalty  being  sued 
for,  they  must  believe  from  the  evidence 
that  the  Johnson  grass,  permitted  by  defend- 
ant to  mature  or  go  to  seed,  must  have  been 
on  its  right  of  way  contiguous  to  the  land 
claimed  to  have  been  damaged,  and  must 
have  matured  or  gone  to  seed  within  two 
years  prior  to  the  institution  of  this  suit." 
The  contention  is  overruled. 

It  was  and  Is  unlawful  for  a  railroad  com- 
pany to  permit  Johnson  grass  to  mature  or 
go  to  seed  at  any  time,  at  any  place,  on  its 
right  of  way  in  this  state.  Gen.  Laws  1901, 
p.  283,  c.  117.  To  entitle  the  owner  of  land 
contiguous  to  the  company's  right  of  way 
to  recover  for  damage  suffered  by  him  as 
the  result  of  its  violation  of  the  law  we  do 
not  think  it  need  be  shown  that  the  grass 
the  company  permitted  to  mature  or  go  tr 
seed  was  on  the  part  of  its  right  of  way 
contiguous  to  his  land.  Referring  the  land- 
owner's right  to  the  statute,  and  not  to  the 
common  law,  the  violation  of  the  statute, 
and  not  the  company's  negligence,  Is  the 
condition  which  may  render  the  company 
liable  for  the  damages  suffered;  and  that 
bis  land,  being  contiguous  to  the  company's 
right  of  way,  therefrom  became  Infested 
by  the  grass,  and  that  he  had  not  permitted 
such  grass  to  mature  and  go  to  seed  on  his 
land,  are  the  conditions  which  entitle  the 
landowner  to  claim  a  liability  on  the  part 
of  the  company.  To  have  instructed  the 
Jury  that  appellee  was  not  entitled  to  re- 
cover damages  they  may  have  believed,  from 
the  evidence,  he  had  suffered  on  account  of 
the  company's  violation  of  the  law,  unless 
such  violation  occurred  on  the  part  of  its 
right  of  way  contiguous  to  his  land,  we 
think  would  have  been  error.  If,  as  a  re- 
sult of  appellant's  having,  in  violation  of 
law,  permitted  such  grass  to  mature  or  go 
to  seed  on  a  part  of  its  right  of  way  not 
contiguous  to  appellee's  land,  it  had,  being 
contiguous  to  another  part  of  such  right  of 
way,  become  infested  with  the  grass,  we 
think  appellee  still  would  be  entitled  to  re- 
cover damages  thereby  suffered  by  him,  if 
he  had  not  himself  permitted  such  grass  to 
mature  and  go  to  seed  on  the  land.  4uch  j 
a  right  in  appellee,  and  such  a  liability  on  | 
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the  part  of  appellant,  It  seems  to  us  would 
follow  from  the  plain  language  of  the  statute. 
Whether  or  not  cases  might  arise  which 
would  require  a  construction  of  the  statute 
more  restrictive  in  Its  operation  need  not 
now  be  determined.  There  is  nothing  In  the 
facts  of  this  case,  as  It  is  presented  by  the 
record,  suggesting  a  reason  for  a  more  re- 
stricted construction. 

We  also  are  of  the  opinion  that  it  would 
have  been  error  had  the  court  instructed  the 
Jury  that,  before  they  could  find  for  appel- 
lee, they  must  believe  that  the  grass  had 
matured  and  gone  to  seed  on  appellant's 
right  of  way  within  the  two  years  immedi- 
ately proceeding  the  date  of  the  commence- 
ment of  appellee's  suit  If  the  suit  had 
been  for  the  penalty  provided  for  by  the 
statute,  an  instruction  that  the  statute  of 
limitation  would  begin  when  the  grass  had 
matured  or  gone  to  seed  would  have  been 
proper.  The  cause  of  action  for  the' penalty 
would  have  accrued  at  the  time  the  statute 
was  violated.  But  the  cause  of  action  for 
damages  accruing  to  the  owner  of  land  con- 
tiguous to  the  company's  right  of  way  did 
not  accrue  until  damages  had  been  suffered. 
The  mere  fact  that  the  company  had  per- 
mitted Johnson  grass  to  mature  or  go  to 
seed  on  its  right  of  way  would  give  a  right 
of  action  for  the  penalty,  but  it  would  not 
give  to  the  owner  of  land  contiguous  to  the 
right  of  way  a  right  of  action  for  damages. 
Before  such  a  right  could  accrue  to  him, 
he  must  have  suffered  damage.  Until  his 
land -became  Infested  with  the  grass  or  its 
seed  he  would  not  have  suffered  any  dam- 
age. It  might  not  become  so  Infested  at  the 
very  time  the  grass  on  the  right  of  way  had 
matured  or  gone  to  seed;  and  therefore  we 
think  the  court  properly  restricted  appellee's 
right  to  recover  to  the  damages  suffered  by 
hun  within  the  two  years  preceding  the  date 
of  the  filing  of  his  petition,  instead  of  re- 
quiring the  Jury  to  find  that  the  grass  had 
matured  or  gone  to  seed  on  the  right  of 
way  within  the  two  years  preceding  the  fil- 
ing of  this  suit 

As  to  the  measure  of  damages  the  court 
instructed  the  Jury  as  follows:  "If  yoil 
should  find  for  the  plaintiff,  you  will  find 
the  difference,  if  any,  in  the  value  of  said 
land  before  there  was  any  Johnson  grass 
communicated  to  it  by  said  right  of  way, 
and  the  value  of  same  after  the  Injury  com: 
plained  of,  if  any."  There  was  evidence 
from  which  the  Jury  might  have  found  that 
appellee's  land  also  became  Infested  with 
Johnson  grass  from  other  sources  than  ap- 
pellant's right  of  way.  Necessarily  we  think 
the  depreciation  in  the  value  of  the  land 
would  depend  upon  the  extent  to  whkh  It 
had  become  Infested  with  the  grass.  A  pf  rt 
of  such  depreciation  might  have  been  dfce 
to  the  company's  violation  of  the  law.  Fot 
«uch  oart  it  would  be  liable.  Other  parte 
|  may  have  been  due  to  grass  carried  to  ap-. 
I  pellee's  land  from  other  places  than  its  right 
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value  of  the  land  caused  by  Its  violation  of  tbe 
law,  but  also  tbe  depreciation  thereto  which 
they  might  have  believed  was  caused  by 
grass  carried  onto  same  from  other  sources 
than  appellant's  right  of  way — for  Instance, 
from  the  Rhlnelander  or  Watson  lands, 
shown  to  have  been  Infested  by  tbe  grass 
and  to  lie  contiguous  to  appellee's  land.  It 
will  be  noted  that  the  charge  required  the 
Jury,  should  they  find  for  appellee,  to  find 
as  bis  damages  tbe  difference  between  the 
value  of  the  land  before  any  Johnson  grass 
had  been  communicated  to  It  from  appel- 
lant's right  of  way  and  its  value  after  tbe 
grass  had  been  communicated  to  it  from  the 
right  of  way,  without  any  restriction  as  to 
the  time  after  which  the  grass  had  been 
communicated  to  the  land  from  the  right 
at  way.  In  determining  the  amount  of  tbe 
depreciation  In  tbe  value  of  tbe  land  the 
jury  might  have  looked  to  the  value  of  the 
land  at  the  time  of  tbe  trial,  or  its  value 
at  any  period  between  the  date  they  have 
believed  the  grass  was  communicated  to  the 
land  from  the  right  of  way  and  the  date 
of  the  trial.  They  may  have  believed  that 
in  the  meantime  Johnson  grass  has  been 
communicated  to  tbe  land  from  other  sour- 
ces, and  that  the  depreciation  they  found 
In  its  value  was  to  some  extent  due  to  the 
grass  communicated  to  It  from  other  sources. 
Notwithstanding  they  may  have  so  believ- 
ed, the  portion  quoted  of  tbe  charge  requir- 
ed them,  to  measuring  appellee's  damages, 
to  include  the  total  depreciation  In  the  value 
of  tbe  land  on  account  of  Johnson  grass 
communicated  to  it  from  any  source.  In 
this  respect  we  think  the  charge  Is  errone- 
ous, and  that  the  error  will  necessitate  a 
reversal  ef  tbe  judgment  For  we  do  not 
think  the  error  was  either  cured  or  render- 
ed harmless  by  the  portion  of  the  charge 
following,  as  follows:  "If  you  believe  that 
tile  plaintiff's  lands  have  become  infested 
with  Johnson  grass,  before  the  plaintiff  can 
recover,  It  must  be  shown  that  this  Injury 
came  from  the  right  of  way  of  tbe  railroad, 
and  not  from  any  adjacent  farms,  or  any 
part  of  the  farms  of  this  plaintiff.  For 
such  Injury,  if  any,  that  came  to  said  land 
from  any  other  source  than  that  of  the  rail- 
road rteht  of  way,  the  plaintiff  could  not 
^recover  in  this  suit"  The  portion  of  the 
court's  instructions  just  quoted  clearly  Is 
contradictory  of  tbe  portion  instructing  tbe 
jury  as  to  the  measure  of  appellee's  dam- 
ages. The  jury  were  told  that  appellee  was 
not  entitled  to  recover  against  appellant  for 
injury  to  tbe  land  due  to  Johnson  grass  com- 
municated to  It  from  any  other  source  than 
the  right  of  way,  and  yet  were  required. 


tag  to  Instruct  the  Jury,  as  requested  by  ap- 
pellant, as  follows:  "You  are  Instructed 
that,  If  you  believe  from  the  evidence  that 
the  plaintiff  or  her  husband,  Jacob  Doeppen- 
schmldt,  or  the  parties  who  worked  said 
land  for  them,  have  plowed  the  roots  of 
Johnson  grass  upon  and  over  the  land  in- 
volved In  this  suit,  and  have  thereby  caused, 
or  contributed  to  causing;  the  damages,  if 
any,  to  said  land,  and  that  a  person  of  or- 
dlnary  prudence  under  the  circumstances 
would  not  have  so  plowed  the  roots  of  said 
grass  upon  and  over  said  land,  you  will  find 
for  the  defendant"  It  does  not  appear  from 
the  record  that  there  was  any  evidence  that 
appellee,  or  any  one  acting  for  her,  plow- 
ed the  roots  of  the  grass  upon  and  over  tbe 
land  further  than  was  unavoidable  in  its 
proper  cultivation.  Therefore  we  think  an 
issue  as  to  contributory  negligence  on  ap- 
pellee's part  was  not  In  tbe  case.  The  land 
was  adapted  to,  and  it  seems  was  owned 
by  appellee  for,  farming  purposes.  It  had 
long  been  cultivated  and  used  for  grow- 
ing crops.  We  do  not  think  appellee  should 
be  held  to  be  guilty  of  negligence  contribut- 
ing to  tbe  Injury  appellant  may  bave  caused 
ber  by  Its  violation  of  tbe  law,  because  she 
may,  in  a  proper  manner,  have  continued  to 
cultivate  tbe  land  after  it  became  Infested 
with  grass.  There  probably  would  bave 
been  more  reason  to  charge  her  with  such 
negligence  had  she  ceased  to  cultivate  the 
land  and  abandoned  it  to  the  grass. 

The  assignments  of  error  not  disposed  of 
by  what  we  have  said  question  the  suffi- 
ciency, etc.,  of  the  evidence;  and,  as  the 
cause  will  be  remanded  for  a  new  trial, 
they  need  not  be  considered. 

For  tbe  error  in  the  court's  charge  on  the 
measure  of  damages,  the  judgment  is  re- 
versed, and  tbe  cause  is  remanded  for  a 
new  trial. 


LIGON  et  al.  v.  WHARTON. 
(Court  of  Civil  Appeals  of  Texas.    June  17, 
1909.    Rehearing  Denied  July  3,  1909.) 

1.  Husband  and  Wot  (|  121*)— Separate 
Pbopebtt  of  Wife. 

Land  paid  for  with  funds  of  the  wife  is  a 
part  of  her  separate  estate,  notwithstanding  the 
deed  thereto  was  taken  in  the  husband's  name. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wlfe,^  Cent  Dig.  if  485-441;    Dec  Dig.  S 

2.  Husband  and  Wife  (|  187*)— Wife's  Sep- 
arate Estate— Conveyance  bt  Husband. 

Under  Sayles*  Ann.  Civ.  St  1897,  art 
635,  providing  that  the  husband  and  wife  shall 
join  in  the  conveyance  of  the  separate  real  es- 
tate of  the  wife,  and  article  2967  providing 
that  all  property  of  the  wife  owned  by  her 


♦For  otner  cue*  see  earn*  topla  and  section  NUMBER  In  Dec.  ft  Am.  Dies.  1807  to  date,  ft  Reporter  Indexes 


o.  urmutTH   uj  —  jsjurjjUiJuaT  —  Lun - 

81  DERATION. 

An  agreement  by  a  broker  for  the  sale  of 
land  not  to  charge  a  commission  if  the  sale  was 
not  consummated  on  account  of  an  imperfect 
title,  made  before  the  contract  of  sale  was  con- 
cluded so  as  to  bind  the  parties,  was  based  on 
sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  |  237.*] 

4.  Contracts  (f  42*)— Execution— Deliveet 

— Necessity. 

The  signing  of  a  contract  alone  does  not 
conclude  it  so  as  to  bind  the  parties,  a  delivery 
being  necessary. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  89  207-214 ;  Dec  Dig.  8  42.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Irby  Dunklin,  Judge. 

Action  by  W.  I*  Ligon  and  others  against 
A.  B.  Wharton.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Affirmed. 

The  suit  was  by  appellants  W.  L.  Ligon, 
G.  I.  Dickinson,  and  L.  O.  Gillette,  partners 
as  real  estate  brokers,  to  recover  $1,225 
claimed  to  be  due  to  them  from  appellee  for 
their  services  in  negotiating  a  contract  where- 
by appellee  undertook  to  sell  and  convey 
certain  land  and  personal  property  to  one 
Boaz.  The  evidence  was  ^incontroverted  that 
appellants  negotiated  a  sale  of  the  property  to 
Boaz,  and  that  appellee  after  he  had  exe- 
cuted an  Instrument  In  writing  evidencing  the 
contract  negotiated  by  appellants  refused  to 
convey  the  property  to  Boaz  In  accordance 
with  its  terms.  In  his  answer  to  appellants' 
petition  appellee  averred  as  a  defense  "that 
it  was  agreed  and  understood  by  and  between 
plaintiffs  and  this  defendant  that  In  the 
event  said  sale  to  the  said  Z.  Boaz  or  said 
transaction  should  for  any  reason  fail  to  go 
through  or  be  concluded,  then  that  this  de- 
fendant should  not  In  any  wise  be  liable  to 
plaintiffs  to  pay  them  any  commission  for 
services  alleged  to  have  been  rendered,  and 
this  defendant  would  say  and  aver  that  said 
sale  was  not  concluded  nor  did  same  go 
through,  for  that  this  defendant  would  aver 
that  said  property  described  in  plaintiffs' 
petition  was  the  property  of  defendant's 
wife,  owned  by  her  at  such  time  as  her  sepa- 
rate estate,  and  that  she  declined  to  permit 
same  to  be  sold ;  that  by  virtue  of  the  prem- 
ises said  plaintiffs,  and  under  the  terms  of 
this  agreement,  were  not  entitled  to  receive 
or  demand  any  pay  or  commission  whatso- 
ever from  this  defendant."  The  testimony 
was  uncontro verted:  (1)  That  while  the  legal 
title  to  the  land  was  In  appellee,  it  had  been 
purchased  and  paid  for  with  means  belonging 
to  his  wife  In  her  own  separate  right;  (2) 
that  appellants  at  the  time  they  were  nego- 
tiating the  contract,  and  Boaz  at  the  time  he 
executed  same,  were  Ignorant  of  the  fact 


ttations  she  notified  Boaz  that  the  property 
was  a  part  of  her  separate  estate,  that  ttu 
contract  made  with  him  by  her  husband  wai 
without  authority  from  her,  and  that  sb< 
would  not  permit  the  sale  to  be  consum- 
mated; and  (4)  that  Boaz,  after  he  bad  been 
fully  advised  that  the  property  did  not  be- 
long to  appellee  and  did  belong  to  his  wife, 
nevertheless  was  willing  to  and  insisted  upon 
consummating  the  purchase  by  taking  a  deed 
from-  appellee  alone  to  the  property,  and  that 
appellee  refused  to  so  consummate  the  sale  be- 
cause the  property  belonged  to  bis  wife,  and 
she  bad  refused  to  join  in  a  deed  conveying 
It  and  had  protested  against  his  executing  a 
deed  in  an  attempt  to  convey  It  The  court 
instructed  the  jury  to  find  for  appellants,  ir- 
respective of  a  question  as  to  whether  the 
title  to  the  land  was  vested  in  appellee  or  in 
his  wife,  if  they  believed  from  the  evidence 
that  they  (appellants)  were  employed  by  ap- 
pellee to  negotiate  a  sale  of  the  property,  and 
In  pursuance  of  such  employment  had  procur- 
ed a  purchaser  In  Boaz  ready,  willing,  and 
able  to  consummate,  and  who  offered  to  con- 
summate, the  purchase  unless  they  further  be- 
lieved from  the  evidence  "that,  as  a  part  of 
said  contract  of  employment,  it  was  further 
agreed  by  and  between  W.  L.  Ligon  for  plain- 
tiffs on  the  one  part  and  defendant  on  the 
other  part  that  in  the  event  said  proposed 
sale  for  any  reason  should  not  be  consummat- 
ed then  plaintiffs  should  receive  from  defend- 
ant no  compensation  for  said  services";  and 
unless,  they  further  believed  from  the  evidence 
"that  the  land  described  in  plaintiffs'  petition 
had  been  purchased  with  funds  belonging  to 
defendant's  wife,  and  that  by  reason  there- 
of she  objected  to  said  proposed  sale,  and 
that  on  account  of  her  said  objection  defend- 
ant in  good  faith  refused  to  consummate  said 
proposed  sale  to  Mr.  Boaz"— in  which  event 
they  were  instructed  to  find  for  defendant 
The  verdict  of  the  Jury  was  in  favor  of  the 
defendant  The  appeal  is  from  a  judgment 
entered  In  accordance  with  the  verdict 

John  W.  Wray,  for  appellants.  Sidney  L. 
Samuels,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  According  to  the  testimony  of  ap- 
pellant Ligon,  acting  for  his  firm  and  within 
the  scope  of  his  authority  as  a  member  there- 
of, he  expressly  agreed  that  if  the  sale  nego- 
tiated with  Boaz  should  not  be  consummated 
because  appellee  did  not  have  a  perfect  title 
to  the  property  his  firm  would  not  claim 
anything  as  against  appellee  as  compensation 
for  their  services  in  negotiating  the  sale. 

It  having  been  established  by  undisputed 
testimony  that  the  property  appellee  by  bis 


•For  other  case.  see 
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In  his  name.  Blum  v.  Rogers,  71  Tex.  677, 
9-  S.  W.  595 ;  O'Connor  t.  Vineyard,  91  Tex. 
498,  44  S.  W.  485.  The  property  being  a  part 
of  appellee's  wife's  separate  estate,  It  is  clear 
that  he  had  neither  a  right  nor  the  power  to 
convey  it,  without  her  consent,  and  In  dis- 
regard of  her  protest  against  bis  doing  so. 
Sayles'  Ann.  Civ.  St.  1897,  arts.  635,  2967; 
Mitchell  v.  Mitchell,  80  Tex.  113, 15  8.  W.705; 
Kempner  v.  Comer,  73  Tex.  200, 11  S.  W.  194. 
It  Is  also  clear  that,  had  appellee  attempted  to 
convey  it  by  his  deed  to  Boaz,  made  after  the 
latter  had  been  notified  that  the  property 
was  a  part  of  the  wife's  separate  estate,  Boaz 
would  not  by  virtue  of  such  a  deed  have  ac- 
quired the  title  to  the  property.  Robert  v. 
Ezell,  11  Tex.  Civ.  App.  176,  32  S.  W.  363.  It 
Is  undisputed  In  the  record  that  appellee  fail- 
ed to  comply  with  his  undertaking  to  convey 
the  property  to  Boaz  because  his  (appellee's) 
wife  objected  to  the  sale  of  the  property,  and 
refused  to  join  him  in  a  conveyance  of  it 

Appellants  having  agreed  not  to  make  a 
charge  for  their  services  in  the  event  the 
sale  should  not  be  consummated  because  ap- 
pellee did  not  have  a  perfect  title  to  the  prop- 
erty, and  it  appearing  beyond  dispute  not 
only  that  he  did  not  have  a  perfect  title,  but 
that  he  had  no  title  at  all  to  the  property, 
and  that  for  that  reason  the  sale  was  not 
consummated,  the  question  suggested  Is:  Up- 
on what  ground  can  appellants  now  claim  a 
recovery  against  appellee?  Upon  the  ground, 
appellants  reply,  that  their  undertaking  not 
to  charge  a  commission  in  the  event  speci- 
fied was  entered  Into  after  the  sale  had  been 
negotiated  by  them  and  they  thereby  had 
earned  the  commission,  that,  for  that  reason, 
their  undertaking  was  without  a  considera- 
tion to  support  it,  and  therefore  was  not  bind- 
ing upon  them.  If  it  can  be  said  that  this 
contention  is  not  supported  by  the  record, 
no  other  verdict  and  Judgment  than  the  one 
rendered  properly  could  be  rendered  In  the 
case,  and  without  respect  to  other  questions 
presented  In  appellants'  brief  the  Judgment 
should  be  affirmed.  We  are  of  the  opinion 
that  it  appears  from  the  record  that  there 
was  a  sufficient  consideration  to  support  ap- 
pellants' undertaking.  It  appears  that  Boaz, 
desiring,  It  seems,  to  purchase  the  land  re- 
ferred to,  called  at  appellants'  office  and  made 
inquiry  of  Dickinson  about  it  Dickinson 
then,  went  to  appellee  to  ascertain  at  what 
price  he  would  sell  the  land.  He  was  in- 
formed by  appellee  that  300  acres  of  It  could 
be  purchased  at  $60  per  acre.  Dickinson 
reported  accordingly  to  Boaz  and  the  latter 
agreed  to  buy  at  that  price.  Dickinson  so  re- 
ported to  appellee,  who  declined  to  sell  unless 
Boaz  would  take  with  the  land  certain  cattle 
and  agricultural  Implements  at  a  valuation  of 


drove  out  with  appellee  and  looked  at  the 
cattle  and  farming  implements.  Afterwards, 
Boaz,  having  concluded  to  take  the  land  and 
the  other  property  at  the  valuation  placed  up- 
on same,  directed  Dickinson  to  notify  appel- 
lee to  come  to  appellants'  office  and  "close  tbe 
trade."  Appellee  called  at  appellants'  ofllce 
for  that  purpose,  and  to  assist  and  advise 
him  In  concluding  the  contract  to  be  executed 
by  him,  summoned  Mitchell,  who,  it  seems, 
was  his  business  adviser,  to  be  present  Aft- 
er the  instrument  intended  to  evidence  the 
contract  between  the  parties  had  been  pre- 
pared by  appellant  Gillette,  it  was  submitted 
to  Mitchell,  who  erased  one  or  two  words 
written  therein.  As  to  what  then  followed 
Mitchell  testified:  "I  remarked:  This  con- 
tract Is  all  right  except  that  it  makes  no  pro- 
vision for  commission  in  case  the  sale  don't 
go  through,'  and  I  "says,  'What  will  be  your 
position  [addressing  Llgon]  in  case  this  sale 
does  fall?'  'Why,'  he  says,  'we  never  asked  a 
commission  when  a  trade  failed  to  go 
through.'  'Now,'  I  says,  'with  that  under- 
standing, I  will  not  Incorporate  it  In  this 
contract' "  Appellee's  account  of  the  matter 
was  as  follows:  "When  the  contract  was 
submitted  to  him,  Mr.  Mitchell  simply  told 
me  the  contract  was  all  right  with  the  excep- 
tion that  there  was  no  provision  made  In 
regard  to  commission,  and  asked  Mr.  Llgon 
about  commission,  and  Mr.  Mitchell  says, 
'Now,  if  this  trade  does  not  go  through,  what 
about  commission?'  and  Mr.  Llgon  said,  'Why, 
of  course  I  won't  charge  Mr.  Wharton  any 
commission,'  and  Mr.  Mitchell  says,  'I  will 
put  that  In  tbe  contract'  and  Mr.  Llgon  said. 
'Why,  It  was  not  necessary,  that  his  word 
was  as  good  as  ours,'  so  we  Just  dropped  it 
at  that"  Appellee  further  testified  that 
neither  at  tbe  time  when  Dickinson  came  to 
see  him  about  selling  the  land  nor  afterwards 
was  anything  ever  said  about  a  commission 
to  appellants.  Appellant  Ligon's  account  of 
It  was  as  follows:  "Mitchell  says  to  me, 
•  •  *  'Lig.,  suppose  this  deal  shouldn't  go 
through,  what  about  commission?'  I  says, 
'Mitch.,  if  tbe  deal  don't  go  through  on  ac- 
count of  the  title — title  Is  not  perfect  and 
can't  be  perfected  within  a  reasonable  length 
of  time — I  will  not  claim  any  commission.' " 
The  only  witness  who  undertook  positively  to 
state  when  the  conversation  recounted  oc- 
curred with  reference  to  the  time  when  the 
contract  was  signed  by  the  parties  was  Mit- 
chell. He  testified  it  occurred  before  the  con- 
tract was  signed.  Appellee  testified  it  occur- 
red after  the  contract  was  signed,  but  after- 
wards that  he  was  "not  positive  whether  it 
was  before  or  after  the  signing  of  the  con- 
tract." Gillette  first  testified  it  occurred 
"about  the  time  the  contract  was  signed,  or 
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was  about  to  be  signed,"  then  that  It  oc- 
curred "after  It  was  signed,"  and  then  that  It 
occurred  "after  changes  were  made."  It  is 
clear,  we  think,  If  the  assurance  by  LIgon 
that  bis  firm  would  not  charge  a  commission 
If  the  sale  was  not  consummated  on  account 
of  an  Imperfect  title  was  given  before  the  con- 
tract had  been  concluded  bo  as  to  bind  the 
parties,  and  appellee  relying  upon  such  as- 
surance thereafterwards  concluded  the  con- 
tract, there  was  ample  consideration  to  sup- 
port appellants'  undertaking  not  to  make  a 
charge  In  such  an  event  The  consideration 
would  be  that  appellee  on  the  faith  of  the 
undertaking  had  made  a  contract  he  other- 
wise would  not  have  made,  and  that  Boaz 
had  secured  a  contract  he  otherwise  would 
not  have  secured.  Either  would  be  a -suffi- 
cient consideration  for  the  undertaking.  It 
may  be,  however,  that  the  testimony  referred 
to  should  not  be  treated  as  conclusively  es- 
tablishing the  fact  that  the  undertaking  on 
appellants'  part  preceded  the  signing  of  the 
contract  But  signing  the  contract  alone 
would  not  have  so  concluded  it  as  to  bind  the 
parties.  It  must  have  been  delivered  before 
they  would  become  bound  by  it  2  Page  on 
Contracts,  S  578.  There  is  no  pretense  in 
the  testimony  that  the  contract,  if  signed  by 
the  parties,  had  been  delivered  before  the 
time  the  assurance  was  given  by  LIgon.  It 
therefore  appears  that  at  the  time  the  assur- 
ance was  given  the  transaction  was  Incom- 
plete—that the  parties  had  not  become  bound 
by  a  contract  On  the  case  as  made  by  the 
record  we  think  the  trial  court  properly  could 
have  instructed  a  verdict  for  appellee. 
The  Judgment,  therefore,  la  affirmed. 


ROBERTS  v.  BLOUNT. 

(Court  of  Civil  Appeals  of  Texas.  May  19, 
1909.   RehearingDenied  June 
16,  1909.) 

1.  Deeds  (§  8*)— Conveyance  Without  Ti- 
tle—Effect Thebeof. 

When  a  grantor  by  a  prior  deed  conveyed 
all  her  unsold  interest  in  her  land,  she  had 
nothing  to  convey  by  a  subsequent  deed  of  a 
part  thereof,  and  the  subsequent  grantee  took 
nothing  thereunder. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  13;  Dec.  Dig.  18.*] 

2.  Trespass  to  Tut  Title  ft  11*)  — Title 
from  Common  Soubce— Supebioritt  o»  Ti 

TLB. 

If  land  in  controversy  in  trespass  to  try 
title  is  shown  to  be  situated  on  a  part  of  a 
lot,  as  to  which  defendant  obtained  title  by  a 
deed  from  the  common  source,  his  title  reach- 
ing from  the  grantee  to  him  by  a  continuous 
and  unbroken  chain,  such  title  would  be  su- 
perior to  any  title  that  either  he  or  plaintiff 
could  have  acquired  under  a  grantee  from  the 
common  source  of  the  remaining  part  of  the 
lot 


Try 


[Ed.  Note.— For  other  cases,  see  Trespass  to 
ry  Title,  Cent  Dig.  I  14;  Dec  Dig.  S  11*] 


8.  Trespass  to  Try  Title  (|  11*)— Title 
Outside  Common  Source— Right  or  De- 
fendant to  Show. 

When  defendant,  in  trespass  to  try  title, 
has  a  superior  right  to  the  land,  outside  that 
which  he  may  have  under  a  common  source, 
he  is  not  precluded  from  showing  it ;  but,  to  do 
so,  he  must  show  that  the  common  source  was 
without  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  §  14;  Dec.  Dig.  8  11.*] 

4.  Boundaries  (f  48*)— Establishment  by 
Acquiescence. 

Where  a  line  coinciding  with  a  fence  be- 
tween two  parcels  of  land  was  fixed  and  deter- 
mined by  the  original  owners,  and  for  more 
than  30  years  was  recognized  and  acquiesced 
in  by  all  parties  claiming  under  them,  it  would 
not  avail  plaintiff,  in  trespass  to  try  title,  that 
this  was  not  the  true  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  i§  232-242;  Dec  Dig.  §  48.*] 

5.  Boundaries  (f  35*)— Establishment  by 
Circumstantial  Evidence. 

Circumstantial  evidence  was  properly  ad- 
mitted to  show  that  a  boundary  line  between 
two  parcels  of  land  was,  by  the  respective  own- 
ers thereof,  fixed,  determined,  and  agreed  on 
many  years  before. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  if  153,  165;  Dec  Dig.  g  35.*] 

Appeal  from  District  Court  Nacogdoches 
County;  James  I.  Perkins,  Judge. 

Action  by  L.  S.  Roberts  against  E.  A. 
Blount  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Ingraham,  Mlddlebrook  &  Hodges,  for  ap- 
pellant S.  W.  Blount  and  John  T.  Garri- 
son, for  appellee. 

NBILL,  J.  On  April  14,  1905,  L.  S.  Rob- 
erts sued  E.  A.  Blount  in  trespass  to  try 
title  to  recover  26  feet  of  ground  fronting 
on  Fredonia  street  of  lot  No.  1,  block  No.  23, 
in  the  city  of  Nacogdoches.  The  defendant 
answered  by  pleas  of  not  guilty,  the  five- 
year  statute  of  limitation,  and  improvements 
in  good  faith.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  was 
rendered  for  the  defendant 

As  to  the  record  title,  it  was  agreed  up- 
on the  trial  that  Josephine  M.  Roberts  and 
Harriett  Roberts  are  the  common  source. 
Harriett  Roberts,  being  the  owner  of  lot 
No.  1  in  block  No.  23  of  the  city  of  Nacog- 
doches, on  November  19,  1872,  by  her  deed 
of  that  date  conveyed  the  north  part  of  it 
to  her  daughter  Josephine  M.  Roberts,  lu 
which  the  portion  conveyed  is  described  as 
follows:  "Beginning  at  the  S.  B.  corner  of 
the  public  square  of  said  city,  thence  run- 
ning southwardly  with  the  margin  of  South 
Fredonia  street  lll»/io  vrs.;  thence  N.  67% 
W.  65  vrs.;  thence  N.  23%  B.  to  said  public 
square;  thence  S.  67%  B.  to  the  beginning;" 
and  on  November  21,  1873,  by  her  deed  of 
that  date,  she  conveyed  the  south  part  of  it 
to  her  daughter  S.  A.  H.  Roberta  (sometimes 
called  Susie,  and  sometimes  Sarah  Roberts), 
which  is  described  in  the  deed  as  follows: 
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line  of  said  Josephine  M.  Roberts'  lot  to  the 
beginning."  The  plot  hereto  attached  shows 
the  land  conveyed  by  the  two  deeds  mention- 
ed, the  parts  afterwards  sold  by  Josephine 
M.  Roberts,  and  Indicates  the  26  feet  in  con- 
troversy. 


Nannie  May  lot  C,  fronting  71  feet  on  Fre- 
donla  street  The  southeast  corner  of  the 
last-mentioned  lot  Is  very  near  a  large  bols 
d'arc  tree,  which  is  indicated  on  the  plot. 
These  three  deeds  embrace  all  the  land  com- 
prehended in  the  first-mentioned  deed  from 
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by  Harriett  Roberts.  S.  A.  H.  Roberta  died 
intestate,  and  all  ber  heirs,  on  May  15, 1900, 
conveyed  to  the  defendant,  E.  A.  Blount,  the 
lot  sold  by  Harriett  Roberts  to  ber.  Their 
deed  to  him  describes  the  land  as  follows: 
"About  100  yards  south  of  the  public  square 
of  the  city  of  Nacogdoches,  beginning  at  the 
southeast  corner  of  a  lot  conveyed  by  Har- 
riett Roberts  to  Josephine  M.  Roberts,  said 
southeast  corner,  which  Is  the  beginning 
corner,  being  on  the  west  boundary  line  or 
the  said  South  Fredonia  street;  thence  south 
23%  W.  to  a,  corner  on  Bayou  Bonita  Bank ; 
thence  up  said  Bayou  to  the  S.  W.  corner  of 
lot  1;  thence  north  to  a  corner;  thence  N. 
23%  B.  with  the  West  B'y  line  of  said  lot 
1  to  the  S.  W.  corner  of  the  lot  conveyed 
to  Josephine  M.  Roberts;  thence  B.  with 
the  south  B'y  line  of  said  Josephine  M.  Rob- 
erts' lot  to  the  beginning."  Josephine  M. 
Roberta,  on  June  26,  1900,  by  her  deed  of 
that  date,  conveyed  the  land  involved  in 
this  suit  to  ber  daughter  Josephine  Roberts, 
who,  on  July  13,  1900,  conveyed  to  R.  P. 
Lockey;  and  he,  on  April  18,  1901,  by  his 
deed  of  that  date,  conveyed  it  to  the  defend- 
ant, B.  A.  Blount 

The  record  title,  aa  agreed  upon  by  the 
parties.  Is  thus  shown.  The  contention  of 
plaintiff  is  that,  Inasmuch  as  defendant  fail- 
ed to  make  ont  his  plea  of  limitation,  under 
this  title  he  waa,  aa  a  matter  of  law,  enti- 
tled to  recover  the  land  sued  for,  and  that 
the  court  erred  in  .giving  judgment  for  de- 
fendant instead  of  him.  If  Josephine  M. 
Roberts  were  alone  the  common  source  of 
title,  there  would  be  some  plausibility  in 
the  contention.  For,  if  such  were  the  case, 
she,  having  prior  to  the  date  of  the  convey- 
ance to  her  daughter  Josephine  conveyed  all 
her  unsold  Interest  in  the  land  sold  to  her 
by  Harriett  Roberts  to  the  plaintiff,  had 
nothing  to  convey  when  she  made  the  deed 
to  her  daughter  Josephine,  and  therefore 
defendant  took  nothing  by  reason  of  his 
deed  from  Lockey,  who  purchased  from  her. 
This  presupposes  that  Josepftjne  M.  Rob- 
erts had  not  sold  all  the  land  conveyed  to 
her  by  her  mother,  for  if  she  had  sold  all 
of  It  (as  the  evidence  shows)  when  she  made 
the  deed  to  plaintiff,  he  took  nothing  by  it. 
Logically  his  prior  title  to  that  of  the  de- 
fendant to  this  nothing  would  only  entitle 
him  to  recover  nothing  from  him,  which 
would  not  embrace  the  land  sued  for. 
Whether  such  would  be  the  logical  result, 
as  between  the  parties,  if  their  admission 
as  to  the  common  source  had  been  confined 
to  Josephine  M.  Roberts  as  such  source  is 
not  necessary  to  say,  though  it  may  be  that 
such  admission  would  preclude  either  from 
saying  that  no  title  could  emanate  from  a 
source  where  none  was  in  existence,  which, 


common  source  of  title  to  Josephine  M.  Rob- 
erta. Harriett  Roberts,  as  well  as  she,  ac- 
cording to  the  admission  of  the  parties,  is 
the  common  source  of  title.  The  evidence 
shows  that  the  land  In  controversy  is  situ- 
ated on  that  part  of  the  lot  conveyed  by 
Harriett  to  a  A.  H.  Roberts,  and  that  de- 
fendant acquired  all  of  It  by  purchase  from 
her  heirs  before  he  accepted  the  conveyance 
from  Lockey  to  the  part  of  it  involved  in 
this  suit.  If,  then,  Harriett  be  regarded 
as  the  common  source  of  title — as  she  real- 
ly was — this  shows  conclusively  that  defend- 
ant's title  was  superior  under  such  source 
to  any  title  that  either  he  or  plaintiff  could 
have  acquired  from  or  under  Josephine  M. 
Roberts;  and  the  consequence  would  be,  if 
the  last-named  party  should  be  regarded  as 
the  common  source,  then  defendant's  title, 
emanating  from  the  deed  from  Harriett  to 
S.  A.  H.  Roberts,  and  reaching  from  her  to 
him  by  a  continuous  and  unbroken  chain  to 
him,  would  be  superior  to  any  that  could 
come  from  such  source.  When  the  defend- 
ant has  a  superior  right  to  land  outside  that 
which  he  may  have  under  a  common  source, 
he  is  not  precluded  from  showing  It.  Burns 
v.  Goff,  79  Tex.  237,  14  S.  W.  1009.  But  in 
order  to  do  so,  he  must  show  that  the  com- 
mon source  was  without  title  (Cocke  v.  Tex- 
as &  N.  O.  R.  R.  Co.  [Tex.  Civ.  App.]  103 
S.  W.  407),  which  was  done  in  the  present 
case  If  Josephine  M.  Roberta  should  be  re- 
garded as  the  common  source. 

Thus  it  would  seem  that,  even  If  the  rights 
of  the  parties  to  the  land  should  depend 
upon  their  paper  title  alone,  unexplained  or 
affected  by  parol  evidence,  defendant's  Is 
the  better,  and  precludes  plaintiff's  recov- 
ery. But  it  does  not  alone  depend  on  this. 
The  case  Is  really  one  of  boundary;  the  ques- 
tion being  where  is  the  south  boundary  line 
of  the  part  of  the  lot  conveyed  on  November 
19,  1873,  by  Harriett  Roberts  to  Josephine 
M.  Roberts,  which  Is  necessarily  the  north 
boundary  line  of  the  lot  conveyed  by  Har- 
riett to  S.  A.  H.  Roberts.  The  evidence  is" 
sufficient  to  show  that  this  line  was  with 
the  fence,  shown  to  have  been  placed  there 
about  the  time  Harriett  Conveyed  the  land 
to  her  two  daughters,  as  before  stated,  about 
2  feet  south  of  a  large  bols  d'arc  tree,  which' 
line  was  fixed  by  a  survey  made  for  Joseph- 
ine M.  and  S.  A.  H.  Roberts,  and  the  fence 
built  thereupon  shortly  afterwards,  and  that 
such  line  was  from  that  time  always  consid- 
ered, recognized,  and  acquiesced  In  as  the 
boundary  line  between  the  two  parcels  of 
land  from  the  time  It  was  established  until 
the  controversy  arose  between  plaintiff 
and  defendant  In  regard  to  the  land  Involved 
in  this  suit.  According  to  this,  the  line  can- 
not be  26  feet  south  of  the  fence,  as  Is  claim- 
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ed  by  tbe  plaintiff.  Even  If  it  were,  it  would 
not  avail  plaintiff,  after  tbe  line  as  fixed 
and  determined  by  tbe  original  owners  bad 
for  sucb  great  length  of  time  been  recog- 
nized and  acquiesced  In  by  all  tbe  parties 
claiming  under  tbem.  Tbe  evidence,  intro- 
duced to  show  that  the  line  was  fixed,  de- 
termined, agreed  upon  as  stated,  though 
some  of  it  was  circumstantial,  was  not  ob- 
noxious to  the  objections  urged  against  it 
by  plaintiff,  but  was  properly  admitted. 

There  being  no  error  in  the  judgment,  It 
Is  affirmed. 


KIHBX  LUMBER  CO.'S  RECEIVERS  v. 
OWENS. 

(Court  of  Civil  Appeals  of  Texas.    June  9, 
1909.   Rehearing  Denied  June  30, 
1909.) 

1.  Death  (f  11*)— Right  of  Action. 

At  common  law  no  right  of  action  arose 
for  wrongful  death,  and  the  statute  creating 
the  liability  is  the  only  warrant  .for  sucb  actions. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  |  15;  Dec.  Dig.  i  11.*] 

2.  Death  (J  33*)— Statutes— Railroad  fob 
Conveyance  of  Goods  ob  Passengers— 
Lumber  Railroad. 

Rev.  St.  1895,  art.  3017,  subd.  1,  authorizes 
an  action  for  wrongful  death  caused  by  the  neg- 
ligence of  the  proprietor,  owner,  charterer,  or 
hirer  of  any  "railroad,  steamboat,  stagecoach, 
or  other  vehicle  for  the  conveyance  of  goods 
or  passengers,"  or  by  the  negligence  of  their 
servants,  when  the  death  of  any  person  is  caus- 
ed by  the  negligence  or  carelessness  of  the  re- 
ceiver or  receivers,  or  other  person  or  persons 
in  charge  or  control  of  any  railroad,  their  serv- 
ants or  agents,  and  provides  that  the  liability 
of  receivers  shall  extend  to  cases  in  which  the 
death  may  be  caused  by  the  unsafe  condition 
of  the  railroad  or  machinery.  Held,  that  the 
phrase  "for  the  conveyance  of  goods  or  passen- 
gers" was  descriptive  only  of  the  phrase  "oth- 
er vehicle"  and  did  not  limit  the  words  "rail- 
road, steambont,  or  stagecoach,"  and  that  the 
word  "railroad"  in  the  part  of  the  section  cre- 
ating the  linbilitv  on  receivers  had  the  same  im- 
port that  it  bad  in  the  first  part  of  the  sec- 
tion, so  that  the  receivers  of  a  lumber  company 
owning  a  standard-gauge  spur  leading  from  a 
commercial  railroad  to  its  plant  and  timber, 
and  used  for  the  transportation  of  its  products 
and  supplies,  were  liable  for  tbe  wrongful  kill- 
ing of  a  servant  through  the  negligence  of  other 
servants  operating  the  road. 

[Ed.  Note.— For  other  cases,  see  Daath,  Cent. 
Dig.  |  49;  Dec.  Dig.  §  33.*] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  W.  J.  Owens  against  the  receiv- 
ers of  the  KIrby  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Andrews,  Ball  8c  Streetman  and  Baker, 
Botts,  Parker  &  Garwood,  for  appellants. 
F.  J.  &  R.  C  Duff  and  A.  L.  Davis,  for 
appellee. 

FLY,  J.  Appellee,  for  himself  and  bis 
wife,  M.  E.  Owens,  instituted  this  suit  to  re- 
cover damages  of  appellants,  alleged  to  have 


accrued  on  account  of  the  death  of  I*  B. 
Owens,  their  17  year  old  son,  who  was  killed 
In  a  car,  while  In  the  employment  of  appel- 
lants. A  trial  by  Jury  resulted  In  a  verdict 
and  judgment  for  appellee  in  tbe  sum  of  $1,- 
000,  $500  being  apportioned  to  each  of  the 
parents. 

Under  the  common  law  no  cause  of  action 
arose  In  favor  of  any  one  for  damages  aris- 
ing from  the  death  of  a  person,  and  tbe  stat- 
ute creating  the  liability  Is  the  only  war- 
rant for  Instituting  such  actions,  and  lta 
provisions  atom  can  be  consulted  In  arriving 
at  a  conclusion  in  fixing  such  liability.  The 
first  statute  authorizing  suits  for  damages 
resulting  from  the  negligent  Infliction  of  in- 
juries resulting  in  death  was  passed  in  1860 
(Laws  1859-60,  p.  32,  c.  35),  and  jhat  act  was 
amended  in  1887  (Laws  1887,  p.  44,  c.  62)  and 
1892  (Laws  1892,  p.  5,  c  7).  In  the  original 
act,  which  was  carried  into  the  Revised 
Statutes  of  1879  as  article  2899,  the  portion 
fixing  the  liability  of  railroads,  steamboats, 
stagecoaches,  or  other  vehicles,  for  tbe  con- 
veyance of  goods  or  passengers,  for  their 
own  negligence  and  that  of  their  servants  or 
agents,  was  in  the  precise  language  of  the 
present  statute,  with  the  exception  that 
the  negligence  or  carelessness  of  the  serv- 
ants or  agents  was  qualified  by  the  word 
"gross."  The  second  clause  of  article  3017, 
Rev.  St  1895  Is  the  same  that  it  was  in  the 
original  statute,  but  by  the  amendment  of 
1887  the  word  "gross"  was  stricken  out,  and 
in  1892  the  latter  part  of  section  1,  fixing 
the  liability  of  receivers,  or  other  persons 
In  charge  or  control  of  any  railroad,  was 
added  by  tbe  Legislature.  The  present  stat- 
ute Is  as  follows: 

"Article  3017:  Actions  for  Injuries  result- 
ing in  death  brought  when: 

"An  action  for  actual  damages  on  account 
of  injuries  causing  the  death  of  any  per- 
son may  be  brought  in  the  following  cases: 

"L  When  tbe  death  of  any  person  Is  caus- 
ed by  the  negligence  or  carelessness  of  the 
proprietor,  owner,  charterer,  (or)  hirer  of 
any  railroad,  steamboat,  stagecoach,  or  oth- 
er vehicle  for  the  conveyance  of  goods  or 
passengers,  or  by  the  unfitness,  negligence 
or  carelessness  of  their  servants  or  agents; 
when  the  death  of  any  person  Is  caused  by 
the  negligence  or  carelessness  of  the  receiver 
or  receivers,  or  other  person  or  persons.  In 
charge  or  control  of  any  railroad,  their  serv- 
ants or  agents,  and  the  liability  of  receivers 
shall  extend  to  cases  In  which  the  death 
may  be  caused  by  reason  of  tbe  bad  or  un- 
safe condition  of  the  railroad  or  -machinery, 
or  other  reason  or  cause  by  which  an  action 
may  be  brought  for  damages  on  account  of 
Injuries,  the  same  as  if  said  railroad  were 
being  operated  by  the  railroad  company. 

"2.  When  the  death  of  any  person  Is  caus- 
ed by  the  wrongful  act,  negligence,  unsklll- 
fulness  or  default  of  another." 
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It  will  be  noted  that  It  Is  not  the  receivers 
of  railroad  companies  ■who  are  made  liable 
under  the  amendment  of  1892,  but  it  Is  the 
"receiver  or  receivers,  or  other  person  or  per- 
sons, in  charge  or  control  of  any  railroad, 
their  servants  or  agents"  who  are  rendered 
liable.  The  word  "railroad,"  as  used  in  the 
amendment  in  connection  with  receivers  and 
other  persons,  must  have  the  same  meaning 
and  Import  that  it  has  in  the  first  part  of 
the  section,  and,  unless  there  are  qualifying 
or  descriptive  words  In  that  portion  of  the 
section  which  restrict  the  meaning  of  the 
word.  It  must  include  railroads  of  every 
description.  This  brings  us  to  the  consid- 
eration of  the  language  used  in  the  first  part 
of  the  statute  which  names  those  to  be  af- 
fected, and  the  only  question  involved  in 
this  case  is  this:  Is  the  proprietor,  owner, 
charterer,  or  hirer  of  any  railroad,  or  the 
receiver  or  other  person  in  charge  or  control 
of  any  railroad,  liable  for  the  death  of  a  per- 
son caused  by  the  negligence  of  a  servant  or 
agent,  when  such  railroad  Is  not  used  as  a 
common  carrier,  but  merely  as  an  incident 
to  the  principal  business? 

The  facts  in  this  case  are  that  the  Klrby 
Lumber  Company  was  chartered  by  the  state 
of  Texas  to  establish  and  maintain  a  lumber 
company,  "to  acquire,  hold  and  own  lands 
by  lease  or  purchase,  for  the  purpose  of  ac- 
quiring the  supply  of  lumber,  timber  and 
logs  necessary  to  the  conduct  of  said  busi- 
ness, to  purchase,  lease,  erect  and  operate 
all  necessary  sawmills,  planing  mills,  dry 
kilns,  tramroads  and  all  necessary  Incidents 
to  such  business,  to  manufacture  and  sell 
lumber,  timber  and  logs,  together  with  the 
purchase  and  sale  of  such  goods,  wares  and 
merchandise  used  for  such  business."  In 
pursuance  of  that  authority  the  corporation 
went  into  the  lumber  business,  and  in  the 
prosecution  of  that  business  constructed  a 
road  consisting  of  a  roadbed  with  steel  rails 
laid  upon  wooden  ties,  of  standard  gauge, 
Just  as  railroads  are  usually  constructed,  the 
same  being  12  miles  in  length  and  running 
from  Kirbyvllle,  on  the  line  of  the  Gulf,  Colo- 
rado 4  Santa  F6  Railway  Company,  to  the 
works  of  the  lumber  company  in  the  pine 
forest  Over  this  line  of  road  trains  con- 
sisting of  locomotives  propelled  by  steam, 
and  cars  for  the  carriage  of  logs,  and  the 
employes  and  their  food  supplies,  were  op- 
erated originally  by  the  lumber  company  and 
then  by  Cecil  A.  Lyons  and  J.  S.  Rice,  as  re- 
ceivers of  the  company.  It  was  the  custom 
of  the  Gulf,  Colorado  '&  Santa  Fe  Railway 
Company  to  furnish  the  receivers  with  the 
requisite  number  of  cars  for  the  prosecution 
of  the  lumber  business,  and  they  would  at- 
tach their  locomotives  to  the  cars  and  con- 
vey -them  out  to  the  woods,  where  they  were 
loaded  with  ties  manufactured  by  the  receiv- 
ers and  then  carried  back  to  Kirbyvllle  and 
there  delivered  to  the  railroad  company 
named  pursuant  to  a  contract  with  that  com- 
pany.  The  tie  train  while  on  the  track  of 


the  lumber  company  was  operated  by  the  em- 
ployes of  the  receivers.  In  addition  to  the  tie 
train  a  log  train  was.  operated  by  the  receiv- 
ers to  transport  logs  from  the  woods  to  the 
mills  in  Kirbyvllle.  At  times  persons  living 
in  the  vicinity  of  the  road  would  ride,  free 
of  charge,  to  and  from  Kirbyvllle  on  a  train 
consisting  of  a  locomotive  and  three  cars,  as 
would  persons  seeking  employment  in  the 
woods.  The  locomotives,  the  property  of  the 
lumber  company,  used  on  the  lumber  road, 
were  of  the  type  used  by  other  railroads, 
and  they  would  at  times  leave  Kirbyvllle  and 
run  on  the  track  of  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  to  other  points 
on  its  line  where  the  lumber  company  had 
mills.  L.  B.  Owens,  an  employe  of  appel- 
lants, while  on  his  way  to  the  woods,  to  en- 
gage in  the  labor  for  which  he  was  employ- 
ed, in  one  of  the  lumber  company's  cars,  was 
killed  through  the  negligence  of  one  Wyrlc, 
an  employe  of  appellants  and  the  foreman  of 
the  gang  of  which  L.  B.  Owens  was  a  mem- 
ber. Deceased  was  a  boy  of  17  years  of  age, 
who  lived  with  his  parents,  and  they  were 
damaged  by  his  death  in  at  least  the  sum 
found  by  the  jury. 

The  facts  clearly  establish  that  the  line 
of  railway  operated  by  appellants  was  in  no 
wise  different  in  its  construction  and  equip- 
ments from  the  railroads  in  use  throughout 
the  country,  and  that  it  was  used  as  other 
railroads  for  the  conveyance  of  freight,  if 
not  of  passengers,  Just  as  they  are.  Its  lo- 
comotives and  cars  were  similar  to  those 
ordinarily  used  on  railroads,  and  at  times 
were  operated  on  its  only  connecting  line. 
It  can  be  differentiated  from  other  railroads 
only  In  that  it  was  used  not  in  conveying  the 
freight  of  others  for  hire,  but  Its  own  freight 
and  employes  in  the  prosecution  of  the  bus- 
iness of  the  lumber  company  to  which  it  be- 
longed, and  the  receivers  in  control  of  it 
must  be  liable  for  the  negligence  of  their 
agents  or  servants  operating  the  road,  un- 
less the  fact  that  it  is  not  a  common  car- 
rier absolves  them  from  liability.  Railroads 
operated  in  a  similar  manner  have  been  held 
to  be  Included  in  the  fellow-servant's  law  in 
Cunningham  v.  Neal  (Tex.)  107  S.  W.  639, 
15  L.  R.  A.  (N.  8)  479.  In  that  case  Cun- 
ningham &  Co.,  a  private  corporation,  owned 
and  operated  sugar  mills  and  refineries,  a 
paper  mill,  and  a  farm,  and  had  on  its 
grounds,  consisting  of  8  or  10  acres  of  land 
occupied  by  the  mills  and  refineries,  numer- 
ous tracks  and  side  tracks  of  a  standard-gunge 
railroad  which  were  owned  by  the  corpora- 
tion. An  engine  waB  rented  by  the  company, 
and  was  used  in  moving  the  cars  to  the  sid- 
ings of  nearby  railroads.  Neal  was  one  of 
the  crew  that  operated  the  engine  and  cars 
and  was  in  the  employment  of  Cunningham 
&  Co.  The  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District,  being  un- 
willing to  follow  the  decision  of  the  Third 
district  in  Lodwick  Lumber  Co.  v.  Taylor,  89 
Tex.  Civ.  App.  302,  87  S.  W.  358,  erroneous- 
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ence  In  the  character  of  this  road,  nor  In  the 
manner  of  construction,  equipment,  or  opera- 
tion, from  that  of  the  connecting  roads,  ex- 
cept the  extent  of  the  business  done  upon  It, 
and  that  it  was  operated  by  a  private  corpo- 
ration. The  statute  does  not  prescribe  that 
the  corporation  which  operates  the  railroad 
shall  be  organized  for  that  purpose.  Neither 
does  it  require  that  the  operation  shall  be  for 
the  purpose  of  carrying  freight  and  passen- 
gers for  the  public  In  order  to  subject  the 
operator  to  the  liabilities  prescribed  by  the 
statute."  The  Supreme  Court,  as  stated,  cit- 
ed and  approved  the  Lumber  Co.  v.  Taylor 
Case,  and  in  that  case  it  was  held  that  "rail- 
road" Is  used  in  article  4560f  In  the  same 
sense  that  it  is  used  In  article  3017. 

In  the  case  of  Bammel  v.  Klrby,  19  Tex. 
App.  198,  47  S.  W.  392,  which  Is  cited  with 
approval  in  the  Cunningham-Neal  Case  by 
the  Supreme  Court,  it  was  held  that  street 
railways  are  Included  in  and  comprehended 
by  the  word  "railroad,"  used  in  article  3017, 
nnd  the  court  repudiated  the  suggestion  that 
they  should  be  so  included  under  the  de- 
scription "other  vehicle  for  the  conveyance 
of  goods  or  passengers."  The  court  said: 
"We  believe  that  it  has  not  been  questioned 
in  this  state  that  street  railroads  themselves, 
when  operating  their  roads,  are  liable  under 
this  statute  for  damages,  for  deaths  caused 
by  the  negligence  of  their  servants.  If  they 
are  generally  liable,  their  liability  Is  created 
by  the  inclusion  of  them  within  the  words 
'any  railroad'  used  in  the  first  clause  of  sub- 
division 1.  If  that  language  embraces  street 
railroads,  it  must  necessarily  follow  that 
the  same  language  In  the  second  clause,  with 
reference  to  the  receiver  of  'any  railroad,' 
must  also  Include  receivers  of  such  railways, 
because  it  is  impossible  to  hold  that  the 
words  are  used  in  different  senses  in  the 
two  relations.  It  might  be  urged  that  lia- 
bility would  attach  to  such  a  company  as 
the  owner  of  'vehlcfes  for  the  conveyance 
of  goods  or  passengers,'  but  it  is  hardly  to 
be  supposed  that  the  Legislature,  If  Intend- 
ing to  make  them  liable  at  all,  would  ex- 
press its  Intention  by  referring  to  them 
as  the  owners  of  vehicles,  while  at  the  same 
time  declaring  generally  the  liability  of 
railroads.  The  words  'other  vehicles'  follow 
naturally  after  'stagecoach,'  and  Include  such 
Instruments  as  are  not  embraced  in  the  pre- 
ceding language.  They  might  Include  street 
cars,  but  we  think  the  more  natural  con- 
struction of  the  statute  is  to  hold  that  those 
operating  street  railways  are  included  among 
the  owners  of  'any  railroad.' "  The  fore- 
going quotation  Is  made  to  show  that  the 
court,  rendering  the  decision,  construed  the 
statute  so  as  to  make  the  words  "for  the 
conveyance  of  goods  or  passengers"  descrip- 


stagecoach"  by  the  words  "for  the  convey- 
ance of  goods  or  passengers."  The  words 
"railroad,  steamboat,  or  stagecoach"  are  In- 
separably associated  with  the  conveyance  of 
goods  and  passengers  and  it  would  have 
been  entirely  unnecessary  to  use  the  descrip- 
tive words  In  connection  with  them.  Each 
of  them  is  universally  used  for  the  purposes 
named,  and  they  are  to  a  greater  or  less  ex- 
tent dangerous  agencies,  against  which  not 
only  the  general  public  but  the  numerous 
servants  and  employes  engaged  by  them 
are  sought  to  be  protected.  It  was  totally 
unnecessary  to  use  qualifying  words  when 
the  words  "railroad,  steamboat,  stagecoach" 
were  used,  because  the  very  names  of  them 
are  fully  descriptive  of  their  uses,  but  when 
the  words  "other  vehicle"  were  used  an 
uncertainty  would  arise  as  to  the  kind  of 
vehicle  that  was  intended,  so  as  to  not  in- 
clude vehicles  used  for  private  purposes, 
such  as  carriages,  buggies,  and  automobiles 
owned  and  used  by  Individuals  for  the  con- 
veyance of  their  families  or  friends  from 
place  to  place.  The  latter  kind  of  vehicles 
were  not  to  be  classed  with  railroads,  steam- 
boats, and  stagecoaches,  and  therefore  the 
descriptive  words  "for  the  conveyance  of 
goods  or  passengers"  were  used  to  place  the 
"other  vehicles"  in  the  same  class  with  the 
vehicles  first  mentioned.  Those  words  re- 
quire that  the  "other  vehicles"  shall  per- 
form the  service  that  is  always  performed 
by  railroads,  steamboats,  and  stagecoaches, 
to  wit,  the  carriage  of  goods  and  passengers. 
The  Legislature  did  not  wish  to  render  every 
owner,  proprietor,  charterer,  or  hirer  of 
every  vehicle  liable  for  the  negligence  of  Its 
servants  or  agents  and  thus  place  them  in 
the  same  category  with  railroads  and  there- 
fore the  qualifying  words  were  used.  This 
is  the  logical  conclusion  arising  from  the 
decision  in  the  Bammel  v.  Kirby  Cose,  and 
we  think  the  only  logical  construction  to  be 
placed  on  the  language  used  In  article  3017. 

As  before  stated  herein  the  Supreme  Court 
has  held  that  a  short  line  of  railway  used 
by  a  corporation,  not  as  its  principal  busi- 
ness, but  as  a  mere  incident  thereto,  was  n 
railroad  under  the  fellow  servant  act,  and 
the  Court  of  Civil  Appeals  of  the  First  Dis- 
trict, in  pursuance  thereof,  affirmed  a  Judg- 
ment for  damages  arising  from  personal  in- 
juries in  the  operation  of  such  railroad 
(Cunningham  v.  Neal,  109  S.  W.  455),  and  yet 
the  same  court  held  in  Halbert  v.  Texas  Tie 
&  Lumber  Co.,  107  S.  W.  592,  that  a  lumber 
corporation  was  not  liable  for  the  death  of 
an  employe  through  the  negligence  of  an- 
other employ^  while  engaged  in  the  opera- 
tion of  a  railroad  as  an  incident  to  the  lum- 
ber business.  Under  the  application  of  the 
two  decisions  a  lumber  company  while  oper- 
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a  ting  a  railroad  la  liable  for  personal  In- 
juries Inflicted  on  an  employe  through  the 
carelessness  or  negligence  of  an  agent  or 
servant,  but  to  not  liable  if  the  employe 
should  die.  We  do  not  believe  that  the  court 
would  adhere  to  such  an  apparent  inconsist- 
ency, and  believe  that  it  arose  from  the 
fact  that  the  ruling  In  the  death  case  was 
made  prior  to  the  decision  of  the  Supreme 
Court  In  Cunningham  v.  Neal.  It  is  evident 
from  the  opinion  of  the  Court  of  Civil  Ap- 
peals In  the  Halbert  Case  that  the  decision 
was  not  Influenced  by  the  Qualifying  words 
"for  the  conveyance  of  goods  or  passengers," 
but  it  was  rested  on  the  broad  proposition 
that  a  railroad  used  for  the  sole  purpose  of 
furthering  another  business  was  not  a  rail- 
road within  the  meaning  and  scope  of  arti- 
cle 8017.  This,  we  think,  is  apparent  from 
the  fact  that  In  the  Cunningham  v.  Neal 
Case  it  was  held  that  railroad,  as  used,  with- 
out any  Qualifying  words  in  article  4560f, 
did  not  Include  a  tramway  used  by  a  lum- 
ber company.  When  the  Supreme  Court 
held  that  "railroad"  meant  roads  used  by 
a  company  In  other  than  the  railroad  busi- 
ness, it  logically  resulted  that  the  opinion 
in  Halbert  v.  Texas  Tie  &  Lumber  Co.,  was 
overruled.  None  of  the  cases  cited  by  ap- 
pellants tends  to  support  their  position  ex- 
cept the  last-named  case  and  another  by  the 
same  court  Ott  v.  Johnson,  101  S.  W.  634. 
This  we  think  will  be  seen  by  a  review  of 
some  of  the  authorities  cited  by  appellants. 

The  case  of  Turner  v.  Cross,  83  Tex.  218 
18  S.  W.  578,  15  Li.  R.  A.  262,  was  decided 
before  that  part  of  article  3017  was  enacted 
which  renders  the  receivers  of  railroads  lia- 
ble In  death  cases  for  the  negligence  of  serv- 
ants, indeed  it  was  in  direct  response  to 
that  opinion  that  the  amendment  of  180? 
was  enacted.  The  sum  and  substance  of 
the  opinion  In  that  case  was  that  a  receiver 
of  a  railroad  company  could  not  be  held  lia- 
ble as  the  proprietor,  owner,  charterer  or 
hirer,  but  must  be  specially  named  in  the 
statute,  and  it  has  no  bearing  whatever  up- 
on the  matter  at  Issue  in  this  case. 

In  the  case  of  Parker  v.  Dupree,  28  Tex. 
Civ.  App.  341,  67  S.  W.  185,  it  was  held  that 
article  3017  did  not  authorize  a  suit  against 
the  receiver  of  a  corporation  other  than  one 
In  control  of  a  railroad,  which  has  no  bear- 
ing upon  this  cause.  The  same  can  be  said 
of  Fleming  v.  Texas  Loan  Agency,  87  Tex. 
238,  27  S.  W.  126,  26  L.  R.  A.  250. 

In  the  case  of  Railway  v.  Freeman,  97 
Tex.  304,  79  S.  W.  9,  the  decision  was  made 
by  a  divided  court,  the  only  legitimate  sub- 
ject being  as  to  whether  a  railroad  company 
was  liable  for  the  death  of  a  man  by  small- 
pox in  a  hospital  maintained  by  it,  through 
the  negligence  of  those  employed  by  the 
railroad  company  to  conduct  the  hospital. 
The  majority  of  the  court  held  that  no  ac- 
tion could  be  maintained  against  the  rail- 


way company,  under  article  3017,  there  being 
no  negligence  on  the  part  of  the  corporation 
itself  and  that  of  the  servant  being  in  a 
business  not  connected  with  its  office  as  a 
carrier.  There  to  not  one  word  or  syllable 
uttered  by  the  Supreme  Court  in  that  opinion 
that  militates  against  the  opinion  of  this 
court  or  that  sustains  the  position  of  ap- 
pellants. 

We  conclude  that  appellants  were  in 
charge  and  control  of  a  railroad  within  the 
meaning  of  article  3017,  and  the  judgment 
will  therefore  be  affirmed. 


STARK  v.  BURKITT  et  al. 

(Court  of  Civil  Appeal*  of  Texas.    June  9, 
1909.    Rehearing  Denied  June  30,  1900.) 

L  Trial  (I  260*)— Refusal  or  Requests— 
Requests  Embraced  in  Charge  Giver. 
It  is  not  error  to  refuse  a  request  em- 
braced in  a  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  651;  Dec.  Dig.  f  260.*] 

2.  Appeal  and  Error  (f  758*)  —  Briefs  — 
Specification  of  Error— Sufficiency. 

Where  error  is  assigned  upon  the  court's 
refusal  to  charge  that  if  an  account  in  ques- 
tion contained  improper  items  so  as  to  render 
it  too  uncertain  for  the  jury  to  reasonably  ar- 
rive at  the  correctness  thereof  or  of  any  part 
thereof  they  could  refuse  to  consider  the  ac- 
count for  any  purpose,  but  the  brief  does  not 
show  wherein  the  account  contained  improper 
items,  and  does  not  seek  to  explain  the  im- 
possibility of  separating  the  proper  from  the 
improper  items,  the  assignment  will  not  be 
sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3093 ;  Dec.  Dig.  %  758.*] 

3.  Trial  f|  136*)— Questions  of  Law— Im- 
proper Charges  in  Account. 

What  are  proper  charges  or  improper 
charges  in  an  account  in  issue  is  ordinarily  a 
question  of  law,  and  not  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  318;  Dec.  Dig.  f  136.*] 

4.  Trial  ({  252*)— Refusal  of  Requests. 

Where  the  sole  testimony  relating  to  an 
account  stated  during  a  transaction  in  ques- 
tion was  plaintiff's  testimony,  and  he  did  not 
fix  its  amount,  the  court  did  not  err  in  refus- 
ing to  charge  on  an  account  stated. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  596,  597;  Dec.  Dig.  i  252.*] 

5.  Trial  (|  261*)— Refusal  of  Requests- 
Misleading  Instructions. 

A  request  to  charge  that  if  a  certain  note, 
set  up  by  defendants  in  their  answer,  was  ex- 
ecuted by  plaintiff  and  one  of  the  defendants 
to  the  other  defendants  without  consideration, 
or  upon  the  agreement  that  the  other  defendants 
were  to  furnish  money  to  the  amount  thereof, 
and  such  money  was  not  furnished  as  agreed, 
the  note  would  not  be  a  proper  charge  again* 
plaintiff  and  the  one  defendant,  and  the  jury 
should  find  against  defendants  on  that  part  of 
their  answer,  was  properly  refused,  since  the 
jury  might  have  understood  from  it  that  they 
were  to  find  against  defendants  as  to  the  note 
if  the  defendants  to  whom  the  note  was  given 
had  not  furnished  money  to  the  full  amount  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  660;  Dec.  Dig:  5  261.*] 


♦For  other  cases  see  seme  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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6.  Appeal  and  Euoi  (|  760*)— Bbiefs— 
sufficiency. 

Where  the  correctness  of  an  assignment  de- 
pends on  the  evidence,  and  the  brief  does  not 
refer  to  where  the  evidence  relating  to  the 
matter  can  be  found,  nor  state  any  such  evi- 
dence, the  assignment  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8095;  Dec.  Dig.  f  780.*] 

7.  Appeal  and  Ebbob  (f  758*)— Bbiefs— 
Sufficiency. 

Where  a  proposition  under  an  assignment 
of  error  is  "a  verdict  based  on  testimony  not 
admissible  will  be  set  aside,"  but  the  statement 
given  in  the  brief  does  not  specify  what  testi- 
mony is  claimed  to  have  been  inadmissible,  nor 
why  inadmissible,  the  assignment  will  be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3093 ;  Dec.  Dig.  1  758.*] 

8.  Trial  (§  202*)— Instructions— Necessity. 

Where  It  appeared  from  defendant's  plead- 
ing as  well  as  the  evidence  that  an  account  in 

?|uestion  showed  a  balance  in  favor  of  plaintiff, 
t  was  not  error  to  refuse  the  wholly  unneces- 
sary charge  that  defendants  could  not  recover 
on  the  account 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  474;  Dec.  Dig.  {  202.*] 

Appeal  from  District  Court,  Orange  Coun- 
ty;  W.  B.  Powell,  Judge. 

Action  by  A.  M.  H.  Stark,  against  George 
W.  Burkltt  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

V.  H.  Stark  and  Geo.  E.  Holland,  for  ap- 
pellant Adams  &  Hugging,  for  appellees. 

JAMES,  C.  J.  The  action  Is  brought  by 
Mr.  Stark  against  Frank  Elliot  and  against 
Geo.  W.  Burkltt  and  L.  J.  Barnes,  composing 
the  firm  of  Burkltt  &  Barnes,  the  petition 
alleging  that  in  March,  1905,  plaintiff  and 
one  Lon  Garrison  in  the  firm  name  of  Stark 
&  Garrison  contracted  with  Burkltt  &  Barnes, 
agreeing  to  furnish  100,000  ties  of  certain 
kinds,  and  alleging  that  after  the  delivery 
of  same  they  had  the  option  to  furnish  100,- 
000  ties  additional,  In  same  proportion  and 
at  the  prices  named,  and  said  Burkltt  & 
Barnes  agreed  to  accept  said  ties  and  pay 
therefor  certain  prices  per  tie,  cash  on  re- 
ceipt of  bills  of  lading;  that  afterwards  the 
defendant  Elliot  took  the  place  of  Lon  Gar- 
rison in  respect  to  the  contract;  that  on  or 
about  August  15,  1905,  plaintiff  and  Elliot 
had  40,000  ties  manufactured  and  ready  for 
delivery  under  said  contract,  when  the  de- 
fendants, acting  and ,  conspiring  together  to 
deprive  plaintiff  of  his  property  and  rights 
under  the  contract,  unlawfully  took  posses- 
sion of  all  of  said  ties,  and  converted  same 
to  plaintiff's  damage  In  the  sum  of  $10,000; 
that,  further  acting  and  conspiring  together 
to  Injure  and  ruin  plaintiff  and  deprive  him 
of  the  benefits  of  said  contract,  they  unlaw- 
fully took  possession  of  said  business,  eject- 
ed plaintiff  therefrom,  and  breached  said 
contract  as  to  plaintiff,  causing  plaintiff  a 
loss  of  profits  In  the  further  sum  of  $10,000 ; 
that  said  acts  of  defendants  were  malicious- 


ly done  to  injure  plaintiff,  whereby  be  was 
damaged  In  the  sum  of  $10,000  in  respect  to- 
ils reputation  and  business  ability.  The  an- 
swer of  defendants  is  voluminous,  and  its 
substance  will  be  stated  in  the  course  of  the 
opinion  where  deemed  necessary.  There  was 
a  verdict  for  defendants. 

The  first  assignment  of  error  complains  of 
the  court's  overruling  plaintiff's  special  ex- 
ception directed  against  defendants'  answer 
because  the  matter  pleaded  In  reconvention 
by  defendants  Burkltt  &  Barnes  was  not 
properly  pleadable  In  this  proceeding.  We 
find  that  the  matter  pleaded  In  reconvention 
grew  out  of  and  was  connected  with  the  con- 
tract, the  violation  of  which  was  the  basis  of 
this  action. 

We  overrule  the  second  assignment  of  er- 
ror because  we  think  it  was  not  necessary 
for  defendants  in  their  answer  to  Itemize 
the  matters  alleged.  And  we  also  overrule 
the  third  assignment  because  the  matter  re- 
ferred to  was  sufficiently  pleaded. 

The  fourth  assignment  is  also  overruled. 
The  sole  proposition  advanced  in  the  brief 
under  this  assignment  Is  that  "it  was  error 
for  the  trial  court  to  so  charge  the  jury  in 
any  portion' of  the  charge  In  such  a  way  as 
to  prevent  a  recovery  in  any  event  by  the 
plaintiff  on  this  cause  of  action."  When  the 
charge  is  read  in  full  It  will  be  seen  that  It 
submits  the  plaintiff's  case  In  an  unmistak- 
able manner,  and  the  particular  portion  com- 
plained of  could  not  have  had  the  effect  In- 
dicated In  the  proposition. 

Under  the  fifth  assignment  this  proposition 
Is  relied  on:  "An  account  on  a  ledger  con- 
taining cash  items,  and  items  based  on  spe- 
cial contract,  not  original  entries.  Is  not  ad- 
missible in  evidence."  The  book  appeared 
from  the  evidence  to  be  In  fact  one  of  origi- 
nal entry  of  items  occurring  In  the  course  of 
the  business. 

We  overrule  the  sixth,  for  the  reason  that 
the  charge  given  embraced  the  substance  of 
the  requested  Instruction. 

The  seventh  complains  of  the  refusal  of 
this  Instruction:  "You  are  Instructed  that  If 
you  shall  find  that  the  account  Introduced 
In  evidence  before  you  contains  Improper 
items,  to  such  an  extent  as  to  render  same 
too  uncertain  for  you  to  reasonably  arrive  at 
the  correctness  thereof,  or  any  part  thereof, 
then  you  are  authorised  to  refuse  to  consider 
such  account  for  any  purpose."  The  proposi- 
tion advanced  is:  "When  an  account  of  im- 
proper items  being  so  contained  In  an  account 
that  It  is  impossible  to  separate  the  proper 
from  the  improper  charge,  the  entire  account 
will  be  rejected."  For  several  reasons,  this 
proposition  should  not  be  sustained.  The 
brief  does  not  undertake  to  show  us  wherein 
the  account  contained  Improper  charges.  It 
does  not  seek  to  explain  the  impossibility  of 
separating  the  proper  from  the  Improper 
charges.  And  what  would  be  proper  charges 
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or  improper  charges  would  ordinarily  be  ques- 
tions of  law,  and  not  tor  the  Jury  to  deter- 
mine. 

The  eighth  complains  of  the  refusal  of  a 
charge  denning  what  a  stated  account  is,  and 
stating  that  if  the  jury  found  from  the  evi- 
dence that  the  account  between  Burkltt  Sc 
Barnes  and  Stark  &  Elliot  was  ever  rendered 
by  the  former  and  assented  to  by  the  latter 
at  the  time,  then  in  law  such  account  would 
become  at  said  time  a  stated  account  between 
the  parties  and  Its  correctness  could  not  aft- 
erwards be  questioned  by  either  party.  We 
overrule  the  assignment  because  the  sole  tes- 
timony that  related  to  an  account  stated  at 
any  time  during  the  course  of  this  transac- 
tion was  that  of  plaintiff,  and  be  does  not 
fix  its  amount  We  do  not  understand  how 
the  jury  could  deal  with  it  as  an  account 
stated  or  agreed  upon,  without  knowing 
definitely  the  amount  of  It  Besides  this,  we 
think  plaintiff's  testimony  was  not  sufficient 
otherwise  to  show  an  account  stated  between 
the  parties. 

The  ninth  assignment  complains  of  the  re- 
fusal of  the  following  instruction:  "You  are 
Instructed,  gentlemen  of  the  jury,  that  if  you 
should  find  and  believe  from  the  evidence 
that  the  note  set  up  by,  defendants  in  their 
answer  was  executed  by  Stark  &  Elliot  to 
Burkltt  ft  Barnes  without  consideration,  or 
upon  the  agreement  that  Burkltt  &  Barnes 
were  to  furnish  money  from  time  to  time  as 
needed  and  demanded  by  said  Stark  ft  Elliot 
In  their  tie  business,  to  the  amount  thereof, 
and  you  further  find  that  such  money  was 
not  furnished  as  agreed  by  Burkltt  &  Barnes, 
then  said  note  would  not  be  a  proper  charge 
against  Starke  &  Elliot  and  you  should  find 
against  the  defendants  upon  this  part  of 
their  answer."  Appellant  claims  that  fail- 
ure of  consideration  of  said  note  was  plead- 
ed— the  Issue  raised  by  the  evidence.  The 
charge  requested  was  properly  refused  be- 
cause by  it  the  jury  would  have  been  instruct- 
ed, or  might  have  understood  from  It  to  find 
against  defendant  as  to  the  note,  if  Burkltt 
ft  Barnes  had  not  furnished  money  to  the  ex- 
tent of  the  whole  amount  of  $5,000. 

Under  the  tenth  assignment  appellant  com- 
plaining of  the  seventh  paragraph  of  the 
charge  asserts  this  proposition:  "One  part- 
ner cannot  undertake  alone  to  carry  out  a 
contract  against  the  will  of  his  copartner, 
made  by  the  firm,  and  thereby  charge  the 
partnership  with  the  expenses  of  carrying 
out  such  contract ;  his  remedy  being  to  wind 
up  the  partnership  in  some  manner  provided 
by  law"— citing  White  v.  Tudor,  24  Tex.  641, 
76  Am.  Dec.  126.  The  rule  stated  In  said 
case  has  no  application  to  the  facts  of  this 
case. 

The  eleventh  assignment  Is  overruled.  The 
correctness  of  the  assignment  would  depend 
on  the  evidence,  and  the  brief  does  not  refer 
us  to  where  the  evidence,  relating  to  the  mat- 


ter complained  about  is  to  be  found,  nor  does 
it  undertake  to  state  any  such  evidence. 

The  proposition  under  the  twelfth  assign- 
ment of  error  is  overruled.  The  evidence 
was  sufficient  basis  for  the  paragraph  of  the 
charge  complained  of. 

The  fifteenth  is  also  overruled.  The  propo- 
sition under  this  assignment  is:  "A  verdict 
manifestly  based  on  testimony  not  admissible 
will  be  set  aside."  The  statement  given  in 
the  brief  does  not  specify  what  testimony  is 
claimed  to  have  been  inadmissible,  nor  why 
inadmissible. 

The  sixteenth  assignment  1b  briefed  In  too 
general  and  Indistinct  a  manner  to  be  con- 
sidered. 

The  seventeenth  assignment  is  that  the 
court  erred  in  refusing  to  charge:  "You  are 
Instructed  that  no  account  is  pleaded  in  this 
case,  and  you  will  consider  the  account  intro- 
duced in  evidence  only  as  to  its  bearing  upon 
the  note  introduced  in  evidence  and  in  no 
other  way,  and  defendants  would  not  be  en- 
titled to  any  credit  or  recovery  on  said  ac- 
count or  any  part  thereof."  Appellants'  prop- 
osition Is  that  "evidence  admissible  for  one 
purpose,  but  not  for  other  purposes,  should 
not  be  restricted  to  the  point  of  admissibili- 
ty." Inasmuch  as  the  account  referred  to 
showed  a  balance  in  favor  of  plaintiff,  this 
being  shown  by  defendants'  pleading  and  by 
the  testimony,  it  cannot  be  supposed  that 
any  average  jury  needed  any  instruction  to 
the  effect  that  defendants  could  not  recover 
on  the  account 

Judgment  affirmed. 


HEINTZ  v.  HEINTZ. 

(Court  of  Civil  Appeals  of  Texas.   June  12, 

1909.) 

1.  Husband  and  Wife  (|  205*)— Right  to 
Sue  Husband  in  Relation  to  Separate 
Pbopertt. 

Independent  of  a  wife's  suit  for  divorce  and 
custody  of  children,  she  can  sue  to  recover  mon- 
eys belonging  to  ber  separate  estate  wrongfully 
converted  by  her  husband,  and  also  to  have  a 
resulting  trust  declared  in  her  favor  in  land 
held  by  him  in  his  own  name,  paid  for  in  whole 
or  in  part  ont  of  her  separate  funds. 

[Ed.  Note. — For  .other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  754;  Dec.  Dig.  f  205.*] 

2.  Husband  and  Wife  (J  205*)— Right  to 
Sue  Husband  in  Relation  to  Separate 
Pkopebtt. 

A  wife  may  sue  her  husband  for  her  sep- 
arate property,  and  the  court  may  grant  her 
power -  to  manage  and  control  it  where  it  is 
shown  that  there  has  been  a  permanent  separa- 
tion by  occupying  separate  rooms,  and  contrib- 
uting nothing  to  each  other's  welfare,  though 
living  in  the  same  house. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  g  754;  Dec.  Dig.  {  205.*] 

3.  Trial  (i  203*)  —  Instbuctions  —  Submis- 
sion or  Special  Issues  with  General 
Charge  Covering  Entire  Case. 

Submitting  a  large  number  of  special  Issues 
together  with  a  general  charge  covering  the  en- 
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4.  Husband  and  Wife  (S  135*)— Payment 
fob  Land  with  Wife's  Funds— Resulting 
Tbust. 

If  a  wife's  separate  funds  are  used  by  her 
husband  In  paying  for  land,  the  equitable  title 
to  the  extent  of  the  amount  paid  vested  in  her, 
and  she  is  entitled  to  have  a  resulting  trust  in 
her  favor  to  that  extent  established  therein. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  Si  501,  504;  Dec  Dig.  6 
135.*] 

5.  Husband  and  Wife  (8  145*)— Liabilities 
of  Husband  as  to  Wife's  Sep  abate  Pbop- 
ebty — Conversion. 

Though  Rev.  St.  1895,  art.  2967,  gives  the 
husband  the  management  of  the  wife's  estate, 
it  does  not  authorize  him  to  convert  it,  and,  if 
he  misappropriates  and  converts  her  separate 
funds,  she  is  entitled  to  judgment  therefor. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  554;  Dec.  Dig.  f  145.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; E.  B.  Muse,  Judge. 

Suit  by  Mathilda  Heintz  against  F.  A. 
Heintz.  From  a  judgment  for  defendant 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
versed in  part. 

This  suit  was  Instituted  by  Mathilda 
Heintz  against  her  husband,  F.  A.  Heintz, 
for  divorce  and  the  custody  of  their  minor 
children,  also  to  have  a  resulting  trust  ad- 
Judged  in  her  favor  in  land  held  by  him, 
paid  for  out  of  her  separate  funds,  and  for 
judgment  for  moneys  belonging  to  her  sepa- 
rate estate  alleged  to  have  been  wrongfully 
converted  by  him.  The  defendant  answered 
by  a  general  denial  and  specially  pleaded  the 
facts  why  a  divorce  should  not  be  granted. 
A  trial  resulted  In  a  verdict  for  defendant 
and  judgment  followed  on  the  verdict.  Ap- 
pellant's motion  for  new  trial  being  over- 
ruled, she  perfected  an  appeal. 

N.  G.  Turner,  T.  F.  Lewis,  and  J.  H.  Pee- 
bles, for  appellant  Chas.  F.  Clint,  for  ap- 
pellee. 

BOOKHOUT,  J.  Appellant  does  not  In 
this  court  complain  of  the  verdict  and  Judg- 
ment denying  her  a  divorce,  but  does  com- 
plain of  the  court's  failure  to  submit  to  the 
jury  the  Issues  relating  to  the  separate  prop- 
erty as  raised  by  the  pleadings. 

The  petition  sought  a  recovery  (1)  for  di- 
vorce and  the  custody  of  the  minor  children; 
(2)  for  judgment  for  moneys  belonging  to 
the  separate  estate  of  the  plaintiff  and  wrong- 
fully and  negligently  converted  by  defendant 
and  to  have  a  resulting  trust  declared  in  her 
favor  In  land  held  by  him  in  his  own  name 
for  moneys  belonging  to  her  separate  estate 
used  by  him  in  the  payment  of  said  land. 
We  think  it  clear  that  independent  of  her 
suit  for  divorce  and  the  custody  of  her  minor 


held  by  him  In  his  own  name,  paid  for  in 
whole  or  in  part  out  of  ber  separate  funds. 
O'Brien  v.  Hllburn,  9  Tex.  298;  Price  v.  Cole, 
35  Tex.  471;  Hall  v.  Hall,  52  Tex.  298,  36 
Am.  Rep.  725;  Ryan  v.  Ryan,  61  Tex.  474. 
Besides,  there  is  evidence  in  the  record  that 
there  has  been  a  permanent  separation  of 
the  appellant  and  appellee;  that  while  at 
the  time  of  the  trial  they  lived  in  the  same 
house,  they  occupied  separate  rooms;  and 
that  neither  contributed  to  the  other's  wel- 
fare. In  such  case  she  could  maintain  the 
suit  against  him  for  her  separate  property, 
and  the  court  would  be  authorized  to  grant 
her  power  to  manage  and  control  the  same. 
Dority  v.  Dorlty,  96  Tex.  215,  71  S.  W.  950, 
60  L.  R.  A.  941.  There  is  evidence  that 
after  her  marriage  to  appellee,  she  received 
from  Germany,  her  former  borne,  certain 
moneys,  her  separate  estate,  which  were 
used  by  him  in  improving  a  tract  of  land  not 
owned  by  him,  and  which  was  lost  in  a 
suit  against  him,  and  that  she  inherited  oth- 
er moneys,  part  of  which  were  used  by  her 
husband  in  paying  in  part  at  least  for  the 
Fletcher  and  Grimmltt  tracts  of  land  now 
held  by  him.  Appellee  denied  that  any  of 
appellant's  separate  funds  were  used  in  the 
payment  of  this  property.  These  issues  were 
not  submitted  to  the  Jury.  The  court  sub- 
mitted 56  special  issues  prepared  by  the 
appellant  to  which  were  added  three  oth- 
ers prepared  by  the  court,  and,  at  the  re- 
quest of  defendant,  gave  a  general  charge 
covering  the  entire  case.  We  do  not  com- 
mend this  practice,  as  it  tends  to  confuse 
rather  than  enlighten  the  jury-  Especially 
Is  this  true  in  this  case,  as  It  appears  there 
is  a  conflict  between  some  of  the  charges 
requested  by  appellant  and  those  request- 
ed by  appellee,  which  the  court  gave  The 
court  instructed  the  jury  as  follows:  "If 
you  find  in  favor  of  plaintiff  against  defend- 
ant on  the  question  of  divorce,  answer  all 
of  the  special  issues,  otherwise  not  If  you 
should  find  for  the  defendant  then  yon 
will  not  pass  on  the  property  Issues  or  the 
custody  of  the  children."  Thus  it  is  seen  the 
court  in  his  charge  withdrew  from  the  jury 
the  issue  as  to  whether  appellee  had  mis- 
appropriated and  converted  any  of  the  sep- 
arate funds  of  appellant  or  whether  any 
part  of  ber  separate  funds  were  used  by 
blm  in  the  payment  of  the  Fletcher  and 
Grimmltt  tracts  of  land.  If  the  separate 
funds  of  appellant  were  used  in  the  pay- 
ment of  these  tracts  of  land,  or  either  of 
them,  the  equitable  title  to  the  extent  of  the 
amount  so  paid  vested  In  her,  and  she  was 
entitled  to  have  a  resulting  trust  to  that  ex- 
tent established  therein  in  her.  Qoddard 
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v.  Reagan,  8  Tex.  Glv.  App.  272,  28  S.  W. 
352. 

Again,  if  appellee  misappropriated  and 
converted  the  separate  funds  of  appellant, 
she  was  entitled  to  judgment  for  the  same. 
While  it  Is  true  the  statute  gives  the  hus- 
band the  management  of  the  separate  es- 
tate of  the  wife  (Rev.  St  1895,  art  2967), 
this  does  not  authorize  him  to  convert  the 
same.  O'Brien  v.  Hllburn,  supra;  Bank  v. 
Jones,  18  Tex.  811;  Coleman  v.  Bank,  17 
Tex.  Civ.  App.  182,  43  S.  W.  938.  In  dis- 
cussing this  statute  Judge  Wheeler  in  O'Brien 
v.  Hllburn,  above  cited,  uses  the  following 
language:  "It  does  not  include  the  power 
of  absolute  disposition  over  the  property, 
nor  does  it  authorize  the  husband  to  make 
any  contract  or  do  any  act  In  relation  to  It 
Inconsistent  with  the  wife's  right  of  prop- 
erty, or  with  her  right  concurrently  with 
him,  to  the  enjoyment  of  its  use,  present 
or  prospective.  When  the  husband  assumes 
the  power  of  absolute  disposition,  or  any 
control  inconsistent  with  the  marital  rights 
of  the  wife,  he  violates  his  duty  and  the 
trust  reposed  in  him  by  the  law,  and  is  re- 
sponsible for  It"  * 

The  trial  court  erred  in  the  withdrawal 
of  these  Issues  from  the  Jury.  The  judg- 
ment denying  the  divorce  is  affirmed,  but 
the  Judgment  in  reference  to  the  separate 
property  of  the  wife  is  reversed,  and  the 
cause  remanded. 


HOUSTON  &  T.  C.  R.  CO.  v.  LENTZ.  t 

(Court  of  Civil  Appeals  of  Texas.    June  23, 
1909.) 

1.  Trial  (I  255*)— Submission  or  Issues  to 
Jury— Requested  Instructions. 

Issues  of  contributory  negligence  not  nec- 
essarily arising  out  of  the  development  of  plain- 
tiff's case  need  not,  in  absence  of  a  requested 
Instruction,  be  submitted  to  the  jury. 

[FM.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  255.*] 

2.  Appeal  and  Erbob  ({  742*)— Assignment 
op  Ebbob  —  Proposition  Not  Gebmane 
Thebeto. 

The  proposition  that  the  court's  charge  was 
erroneous,  for  the  reason  that  it  authorised  re- 
covery on  a  certain  state  of  facts  and  omitted 
one  essential  fact  set  up  in  the  petition,  is  not 
germane  to  an  assignment  of  error  relating  to 
the  failure  to  submit  issues  of  contributory  neg- 
ligence, and  the  question  sought  to  be  raised  by 
the  proposition  will  not  be  decided. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  742.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Geo.  Calhoun,  Judge. 

Action  by  J.  D.  Lentz  against  the  Houston 
at  Texas  Central  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Jas.  H.  Hirt,  Gregory,  Batts  &  Brooks, 
and  Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellant   James  H.  Robertson,  for  appellee. 


KEY,  J.  On  the  13th  of  June,  1907,  J.  D. 
Lentz  was  in  the  employ  of  the  Houston 
&  Texas  Central  Railroad  Company  as  a 
switchman,  and,  while  attempting  to  make 
a  coupling  of  two  cars  In  the  defendant's 
switchyard  at  Austin,  Tex.,  he  sustained  an 
Injury  to  one  of  his  feet  to  recover  damages 
for  which  this  suit  was  instituted.  The  de- 
fendant's answer  contained  a  general  de- 
murrer, special  exceptions,  a  general  denial, 
and  a  special  plea  of  contributory  negligence 
in  several  particulars.  There  was  a  jury 
trial,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  $7,500,  and  the 
defendant  has  appealed. 

The  first  assignment  of  error  reads  as  fol- 
lows: "The  court  erred  In  its  charge  to  the 
prejudice  of  the  defendant  In  this,  viz.:  The 
defendant  pleaded,  among  other  defenses, 
that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  produce  his  Injuries, 
in  that  he  failed  to  look  out  for  and  discover 
the  approach  of  the  engine  which  Injured 
him,  when  he  knew,  or  In  the  exercise  of 
ordinary  care  should  and  would  have  known, 
that  it  was  In  close  proximity,  and  was  ap- 
proaching, and  In  that  he  failed  to  remove 
his  foot  from  its  position  of  danger  before 
tbe  drawhead  of  the  engine  and  the  freight 
car  which  injured  plaintiff  came  In  contact. 
The  evidence  was  such  as  to  authorize  a  find- 
ing in  the  defendant's  favor  on  each  of  these 
issues.  But  the  court  in  Its  charge  not  only 
failed  to  submit  them  for  the  consideration 
of  tbe  jury,  hut  also  therein  authorized  the 
Jury  to  return  a  verdict  for  the  plaintiff,  re- 
gardless of  any  finding  it  might  make  on  said 
issues." 

Among  other  things  the  court  instructed 
the  jury  as  follows: 

"(5)  If  the  jury  find  from  a  preponderance 
of  the  evidence  that  on  the  13th  day  of 
June,  1907,  while  plaintiff,  J.  D.  Lentz,  was 
employed  by  defendant  as  a  switchman  In 
its  yards  In  Austin,  Tex.,  and  while  in  the 
discharge  of  his  duties  as  such  switchman 
he,  with  other  members  of  the  switching 
crew  to  which  plaintiff  belonged,  was  direct- 
ed to  couple  up  and  move  a  car  from  Its 
position  on  one  of  defendant's  tracks,  and 
that  In  attempting  to  do  so  while  plaintiff 
was  riding  on  the  footboard  of  the  engine, 
the  drawhead  of  the  engine  was  run  against 
the  drawhead  of  the  car  to  make  the  coup- 
ling, but  that  the  drawhead  of  the  car  was 
out  of  line,  and,  when  struck  by  the  draw- 
head  of  the  engine,  failed  to  make  the  coup- 
ling, and  that  the  car  upon  being  struck 
rolled  a  few  feet  away  from  the  footboard 
of  the  engine,  and  if  you  further  find  that  it 
was  plaintiff's  duty  to  so  adjust  the  said 
drawhead  that  the  coupling  could  be  made, 
and  that  he  stepped  off  of  tbe  footboard  of 
the  engine  to  the  ground,  and  that  he  gave 
the  engineer  operating  the  said  engine  a 
signal  to  stop  the  engine,  and  that  the  said 


•Vat  ether  eases  see  same  topic  and  section  NUMBER  in  Dec  a  Am.  Diss.  1907  to  date,  A  Reporter  Indexes 
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the  purpose  of  adjusting  the  drawhead  of  the 
car,  so  that  the  coupling  could  be  made,  and 
that  in  his  efforts  to  properly  adjust  the  said 
drawhead  the  plaintiff  put  his  foot  upon 
same  in  order  to  move  it  Into  proper  posi- 
tion with  his  foot,  and  if  you  further  find 
that,  in  placing  his  foot  In  said  position, 
plaintiff  was  not  guilty  of  negligence,  and 
If  you  further  find  that  the  defendant's  said 
engineer  In  charge  of  said  engine  in  disre- 
gard of  the  signal  to  stop  the  engine,  if  you 
find  that  plaintiff  gave  such  signal,  and  with- 
out the  knowledge  of  or  warning  to  plain- 
tiff, ran  the  drawhead  of  the  engine  against 
the  drawhead  of  the  said  car,  catching  plain- 
tiff's foot  between  the  said  two  drawheads, 
and  injuring  the  same  in  the  manner  as  de- 
scribed In  plaintiff's  petition,  and  if  you  fur- 
ther find  that  said  engineer  was  guilty  of 
negligence  in  moving  said  engine  and  bring- 
ing the  drawhead  thereof  into  contact  with; 
the  drawhead  of  said  car  while  plaintiff's 
foot  was  in  said  position,  if  you  find  he  did 
so,  and  that  such  negligence,  if  you  find 
there  was  any,  was  the  direct  and  proximate 
cause  of  plaintiff's  Injury  if  you  find  be  was 
Injured,  then  you  will  find  a  verdict  for  plain- 
tiff, unless  you  find  for  the  defendant  under 
the  following  or  other  instructions  which 
may  be  given  you. 

"(6)  But,  on  the  other  hand,  If  the  jury 
find  from  a  preponderance  of  the  evidence 
that,  in  order  to  effect  the  coupling  between 
the  said  car  and  the  said  engine,  plaintiff 
placed  himself  upon  the  footboard  of  the 
engine  and  signaled  the  engineer  to  move 
the  engine  toward  the  said  car,  and  that 
while  on  said  footboard  of  said  moving  en- 
gine, and  as  the  drawhead  of  said  engine 
approached  and  was  near  the  drawhead  of 
said  car,  that  plaintiff  thrust  out  bis  foot  and 
attempted  to  shove  the  drawhead  of  said  car 
into  such  position  that  the  coupling  would  be 
effected  when  the  drawhead  of  the  engine 
came  into  contact  with  the  drawhead  of  the 
car,  and  that  the  drawhead  of  the  engine 
came  into  contact  with  the  drawhead  of  said 
car,  and  caught  plaintiff's  foot  between  the 
two  said  drawheads,  causing  injury  thereto, 
then  you  will  find  for  the  defendant" 

Appellant  did  not  request  any  special 
charge  relating  to  any  phase  of  contribu- 
tory negligence  not  covered  by  the  court's 
charge,  and  relies  for  a  reversal  upon  the 
doctrine  announced  and  applied  in  Railway 
Co.  v.  Allbright  7  Tex.  Civ.  App.  21,  26  S.  W; 
251,  where  it  was  held  that,  when  the  facts 
raising  the  issue  of  contributory  negligence 
spring  from  the  development  of  the  transac- 
tion on  which  the  plaintiff  relies  for  recov- 
ery, the  burden  rests  upon  him  to  show  that 


roneous.  If  the  doctrine  in  the  Allbright 
Case  has  any  application  to  this  case,  it 
does  not  extend  beyond  the  question  of  con- 
tributory negligence  covered  by  the  fifth 
paragraph  of  the  court's  charge,  wherein, 
as  a  prerequisite  to  a  verdict  for  the  plain- 
tiff, the  jury  were  Instructed  that  they  must 
find  that  he  was  not  guilty  of  contributory 
negligence  in  placing  his  foot  upon  the  draw- 
head.  The  other  issues  of  contributory,  neg- 
ligence did  not  necessarily  arise  out  of  the 
development  of  the  plaintiff's  case,  and  it 
was  not  error,  in  the  absence  of  a  requested 
instruction,  to  fail  to  submit  such  Issues  to 
the  jury.  Railway  Co.  v.  Shieder,  88  Tex. 
152,  30  S.  W.  002,  28  L.  R.  A.  538.  The 
second  proposition  under  the  first  assignment 
of  error,  to  the  effect  that  the  court's  charge 
was  erroneous  for  the  reason  that  It  author- 
ized a  recovery  for  the  plaintiff  upon  a  cer- 
tain state  of  facts  and  omitted  one  essential 
fact  set  up  In  the  plaintiff's  petition,  is  not 
germane  to  the  assignment,  which  relates  to 
the  failure  to  submit  to  the  jury  certain 
Issues  of  contributory  negligence,  and  for 
that  reason  the  question  sought  to  be  raised 
by  the  second  proposition  will  not  be  de- 
cided. 

What  has  been  said  in  reference  to  the 
first  assignment  is  applicable  to  and  disposes 
of  the  second  assignment,  which  presents  a 
similar  question. 

Some  other  objections  are  urged  to  the 
court's  charge  and  to  the  refusal  of  requested 
Instructions,  all  of  which  have  been  consid- 
ered, found  to  be  without  merit,  and  are 
overruled. 

We  also  overrule  the  assignments  which 
complain  of  the  action  of  the  trial  court  in 
overruling  exceptions  to  the  plaintiffs  pe- 
tition. 

There  are  several  assignments  which  assail 
the  verdict  of  the  jury;  the  contentions 
being  (1)  insufficient  proof  of  negligence  on 
the  part  of  appellant,  (2)  proof  of  contribu- 
tory negligence  on  the  part  of  appellee,  and 
(3)  that  the  amount  of  damages  awarded  are 
grossly  excessive.  All  of  these  assignments 
are  overruled.  There  is  evidence  in  the  rec- 
ord which  supports  the  verdict,  and  we  there- 
fore find  as  conclusions  of  fact,  first,  that 
appellant  wns  guilty  of  negligence  as  charg- 
ed in  appellee's  petition ;  second,  that  appel- 
lee was  not  guilty  of  contributory  negli- 
gence; and,  third,  that,  as  a  result  of  ap- 
pellant's negligence,  appellee  sustained  actu- 
al damage  to  the  extent  awarded  by  the 
verdict 

No  reversible  error  has  been  pointed  out, 
and  the  judgment  Is  affirmed. 
Affirmed. 
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WEBB  t.  00 LB. 

< Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.) 

Estoppel  (J  8*)— Effect  of  Disclaimer  nr 

Surr  fob  Land. 

Where  a  disclaimer  filed  by  a  defendant  ap- 
plied only  to  such  land  sued  for  as  was  not  in- 
cluded in  the  metes  and  bounds  of  his  own  sur- 
vey which  were  accurately  set  out,  and  the  de- 
cree was  in  accordance  therewith,  the  disclaim- 
er did  not  estop  the  defendant  in  a  subsequent 
salt  by  a  third  party  for  the  land  from  assert- 
ing limitations  against  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  |  7;  Dec.  Dig.  t  &*] 

Appeal  from  District  Court,  Bell  Coun- 
ty; John  M.  Furman,  Judge. 

Suit  by  George  W.  Cole,  Jr.,  against  Joseph 
H.  Webb.  From  a  judgment  for  plaintiff, 
defendant  appeals.   Reversed  and  remanded. 

A.  J.  Harris,  for  appellant  Saunders  & 
Saunders  and  A.  M.  Montelth,  for  appellee. 

RICE,  J.  The  record  discloses  that  appel- 
lee was  the  owner  of  160  acres  of  land  out 
of  the  southwest  corner  of  the  Bland  league, 
and  that  the  appellant  was  the  owner  of 
MO«Vioo  acrea  °f  Iand  out  of  the  north- 
west corner  of  the  Asb  worth  league,  which 
leagues  were  on  the  Leon  river  in  Bell  coun- 
ty and  adjoin  each  other,  the  north  line  of 
the  Ashworth  and  the  south  line  of  the 
Bland  being  coincident  with  each  other.  On 
the  19th  of  August,  1905.  the  appellee  herein 
brought  this  suit  In  trespass  to  try  title 
against  appellant,  to  recover  71  acres  of  land 
claimed  to  be  a  part  of  said  150  acres  off 
of  said  Bland  league.  Appellant  answered 
by  pleas  of  not  guilty,  the  S,  5,  and  10  year 
statutes  of  limitations,  and  also  pleaded  Im- 
provements in  good  faith.  Voluminous 
amendments  to  the  pleadings  were  filed  by 
each  side,  which  we  deem  It  unnecessary 
to. consider  further  than  to  say  that  appel- 
lee, answering  the  pleas  of  limitation  set  up 
by  appellant,  insisted  that  he  was  estopped 
from  asserting  limitation  against  him  herein, 
because  he  alleged  that  on  the  19th  of  Novem- 
ber, 1901,  Julia  A.  Kepler  and  others  filed 
a  suit  in  the  district  court  of  Bell  county 
against  J.  H.  Webb  and  W.  B.  Teague,  for 
the  recovery  of  the  said  150-acre  tract  of 
land,  which  It  Is  alleged  embraced  the  71 
acres  Involved  herein,  In  which  suit  the 
said  Webb  filed  a  disclaimer  as  to  any  land 
not  on  the  Asbworth  league,  and  was  dis- 
missed with  his  costs,  and,  Teague  -not  an- 
swering, Judgment  went  by  default  against 
him,  and  thereupon  judgment  was  rendered 
for  plaintiffs  therein  against  both  Webb  and 
Teague  for  the  land  described  In  their  peti- 
tion; It  being  subsequently  alleged  that 
there  was  a  privity  of  estate  between  plain- 
tiffs In  said  suit  and  appellee  herein.  Reply- 
ing to  this,  appellant  pleaded  In  effect  that, 
while  it  was  true  he  filed  a  disclaimer  In  said 
suit  referred  to,  which  stated  that  his  land 


was  on  the  Ashworth  league,  still  that  he 
In  said  plea  disclaimed,  only  as  to  such  por- 
tion of  the  land  claimed  by  the  plaintiffs 
therein  as  was  not  included  within  the 
boundaries  of  his  own  land,  which  was  de- 
scribed by  metes  and  bounds,  and  that  he  did 
not  intend  thereby  to  abandon  or  to  dis- 
claim as  to  any  part  of  the  land  sued  for 
which  was  embraced  within  the  metes  and 
bounds  of  his  own  survey;  that  in  addition 
thereto  he  filed  pleas  of  not  guilty,  and  of  the 
3,  5,  and  10  year  statutes  of  limitations,  and 
that  tbe  judgment  in  said  suit  was  rendered 
In  accordance  with  said  pleading.  There  was 
a  jury  trial,  and  verdict  and  judgment  for 
tbe  plaintiff,  from  which  this  appeal  is  prose- 
cuted. 

On  the  trial  of  this  case  the  original  peti- 
tion in  said  cause  of  Kepler  v.  Webb,  to- 
gether with  appellant's  answer  therein  and 
the  decree  thereon,  were  offered  in  evidence, 
from  which  it  appears  that  Webb's  answer 
was  in  accordance  with  his  plea,  and  that  be 
only  disclaimed  as  to  the  land  sued  for  by  the 
plaintiffs  therein  which  was  not  contained 
in  the  metes  and  bounds  of  his  own  survey, 
which  were  accurately  set  out,  and  that  the 
decree  entered  in  said  cause  was  in  accord- 
ance therewith.  On  the  trial  the  court  charg- 
ed only  on  the  issue  of  boundary,  telling 
the  jury  that  that  was  the  sole  question  in- 
volved, thereby  wholly  ignoring  appellant's 
defense  of  limitation.  Appellant  offered  on 
the  trial  evidence  going  to  sustain  bis  pleas 
of  limitation  and  Improvements  in  good  faith. 
He  also  asked  a  charge  presenting  these  is- 
sues to  the  jury,  which  was  refused  by  the 
court.  It  appears  from  his  bill  of  exception 
that  he  could  have,  proven  that*  he  bought 
bis  tract  of  land  in  1867;  that  it  was  partly 
improved  and  in  cultivation  at  the  time, 
and  that  he  has  continuously  occupied  the 
same,  in  person  and  by  tenants,  since  that 
time  until  the  date  of  the  trial ;  that  a  part 
of  the  Improvements  made  by  him  on  this 
tract,  which  were  of  considerable  value,  were 
located  upon  the  strip  of  land  in  controversy, 
and  that  Bald  Improvements  had  been  made 
thereon  for  more  than  10  years  prior  to  the 
Institution  of  this  suit  The  ruling  of  the 
court  In  Ignoring  the  Issues  of  limitation  and 
improvements  in  good  faith  must  evidently 
have  been  based  upon  the  theory  that  ap- 
pellant was  estopped  from  asserting  said 
defenses  by  reason  of  his  disclaimer  In  the 
suit  of  Kepler  v.  Webb,  referred  to.  We  do 
not  agree  with  the  construction  given  by  tbe 
trial  court  to  said  pleading,  because  we  think 
that  at  most  it  simply  operated  to  disclaim 
as  to  any  land  sued  for  by  plaintiff  there- 
in which  was  not  embraced  within  the  bound- 
aries of  his  own  survey.  And  this  Is  true, 
irrespective  of  whether  a  part  thereof  may 
be  shown  not  to  be  on  the  Ashworth  league. 
So  believing,  we  hold  that  tbe  court  erred, 
as  urged  by  appellant  in  bis  several  assign- 
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For  the  errors  pointed  out,  the  Judgment 
of  the  court  below  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


DYER  t.  ADAMS. 
(Court  of  Civil  Appeals  of  Texas.   June  12, 
1909.    Rehearing  Denied  July  2,  1909.) 

1.  Contribution  (|  9*)— Action  Thereto b— 
Variance  in  Pleading  and  Proof. 

Defendant  contended  there  was  a  variance 
in  the  allegations  and  proof,  in  that  plaintiff  al- 
leged that  he  and  defendant  were  joint  makers 
of  two  notes,  and  that  he  paid  both  and  sought 
to  recover  one-half  of  the  amonnt,  when  the  ev- 
idence showed  that  they  were  not  joint  and  sev- 
eral notes;  that  plaintiff's  testimony  showed 
that  he  was  principal  on  one  and  defendant 
surety;  and  that  defendant  testified  that  plain- 
tiff was  principal  on  both  notes  with  him  as 
surety.  The  notes  on  their  face  were  joint  and 
several,  and  plaintiff  testified  that  they  were 
given  in  settlement  of  their  copartnership  busi- 
ness, and  to  close  up  their  transactions  with  a 
bank,  the  payee,  and  that  the  amounts  were 
what  they  owed  the  bank  as  evidenced  by  notes 
previously  executed  jointly,  and  by  overdrafts. 
Defendant  admitted  executing  the  notes,  but 
stated  he  did  so  on  the  promise  of  plaintiff  to 
pay  them,  and  hold  defendant  harmless.  Held, 
that  there  was  no  variance  calculated  to  mislead 
and  surprise  defendant,  and  hence  the  variance, 
if  any,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Contribution, 
Dec.  Dig.  i  9.*] 

2.  Partnership  (§  811*)— Effect  of  Final 
Settlement. 

After  a  final  settlement  between  two  part- 
ners, one  of  them  is  in  no  attitude  to  receive 
the  relief  at  the  hands  of  the  court  with  ref- 
erence to  dealing  by  the  other  in  futures. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  §  311.*] 

3.  Appeal  and  Error  (8  216*)— Necessity  of 
Request  in  Trial  Court  —  Failure  to 

Charge. 

In  an  action' by  one  maker  of  notes  against 
the  other  for  contribution,  a  plea  that  plaintiff 
promised  to  save  defendant  harmless  from  the 
payment  thereof  was  a  defense,  and  the  failure 
to  charge  thereon  was  not  affirmative  error,  but 
merely  an  omission,  of  which  defendant  could 
not  complain  on  appeal  where  he  failed  to  re- 
quest a  special  charge  on  such  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  I  216;*  Trial,  Cent.  Dig.  §§ 
627-641.] 

Appeal  from  District  Court,  Rockwall 
County;  F.  L>.  Hawkins,  Judge. 

Action  by  W.  H.  Adams  against  R.  Z. 
Dyer.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Wallace  &  Mount,  for  appellant  W.  H. 
Allen,  for  appellee. 

HAINEY,  C.  J.  In  1903  Adams  and  Dyer 
formed  a  copartnership  to  buy  cotton,  which 
existed  during  the  cotton  season  of  1903- 


able  November  1,  1905,  signed  W.  H.  Adams 
and  R.  Z.  Dyer,  and  the  other  for  $1,163.85. 
payable  December  1,  1905,  and  signed  R. 
Z.  Dyer  and  W.  H.  Adams.  These  two  notes 
were  paid  off  and  discharged  by  Adams, 
who  brings  this  suit  for  contribution,  seek- 
ing to  recover  of  Dyer  his  proportion  of  the 
amonnt  so  paid,  the  allegations  of  plain- 
tiff's petition  being  In  effect  that  plaintiff, 
and  defendant,  being  jointly  indebted  to  the 
bank,  executed  and  delivered  to  said  bank 
their  two  promissory  notes,  aggregating  $2,- 
347.89;  that  he  had  paid  off  and  discharg- 
ed same,  and  asked  for  judgment  for  one- 
half  of  said  amount  Dyer  answered  that 
the  copartnership  was  entered  into  for  the 
purpose  of  dealing  in  "spot  cotton";  that 
Adams  had  violated  said  partnership  agree- 
ment by  dealing  in  "futures"  which  is  wa- 
gering .upon  the  rise  and  fall  of  the  market 
and  thereby  lost  $4,300,  which  was  paid  by 
drawing  checks  on  said  bank,  with  which 
they  had  a  line  of  credit;  that  the  notes 
given  to  the  bank  were  given  to  cover  said 
Indebtedness,  and  at  the  time  he  signed  said 
notes  Adams  agreed  that, If  he,  Dyer,  would 
sign  same,  he,  Adams,  would  hold  him  harm- 
less, and  on  the  faith  of  said  promise  he 
signed  same.  Adams  replied  that  If  plain- 
tiff and  defendant  dealt  in  futures,  said 
transaction  had  been  fully,  fairly,  and  mu- 
tually adjusted  and  settled  between  them, 
and  that  the  bank  was  no  party  to  such 
transaction,  and  that  the  said  money  for 
which  said  notes  were  given  had  been  ap- 
plied by  plaintiff  and  defendant  in  their 
business,  and  that  defendant  is  estopped 
from  setting  up  said  plea  of  illegal  contract. 
A  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  what  he  sued,  and  the  de- 
fendant prosecutes  this  appeal. 

Paragraph  1  of  the  court's  charge  reads 
as  follows:  "If  you  believe  from  the  evi- 
dence that  plaintiff  and  defendant  had  a 
final  settlement  and  adjustment  between 
them  of  their  partnership  accounts  and  trans- 
actions and  after  said  settlement  and  ad- 
justment executed  the  two  notes  described  In 
plaintiff's  petition,  then  you  will  And  for 
the  plaintiff  $1,169.40  with  interest  at  6 
per  cent,"  etc.  Appellant  complains  of  the 
giving  of  this  charge,  and  insists  that  there 
is  a  variance  in  the  allegations  and  proof, 
in  that  plaintiff  alleged  he  and  defendant 
were  joint  makers  of  two  promissory  notes, 
and  he  had  paid  both  of  them,  and  sought 
to  recover  for  one-half  the  amount  so  paid, 
when  the  evidence  shows  they  were  not  in 
fact  joint  and  several  notes;  that  the  tes- 
timony of  plaintiff  was  that  he  was  prin- 
cipal upon  one  of  the  notes  and  defendant 


•For  other  cases  see  same  topic  and  section  NUMBER 
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surety,  and  that  defendant  was  principal 
upon  the  other  with  plaintiff  as  surety;  that 
defendant  testified  that  plaintiff  was  prin- 
cipal upon  both  notes  with  him  as  sure- 
ty. The  two  notes  show  upon  their  face 
to  be  joint  and  several.  Adams  testified, 
In  effect,  that  the  notes  were  given  In  the 
settlement  of  their  copartnership  business, 
and  to  close  up  their  transactions  with  the 
bank;  that  said  amount  was  what  they 
owed  the  bank,  which  was  evidenced  by 
various  notes  they  had  previously  executed 
jointly,  and  overdrafts.  Dyer  admitted  to 
executing  the  notes,  but  states  he  did  so 
upon  the  promise  of  Adams  that  Adams 
would  pay  them  and  he  was  to  be  held 
harmless.  We  are  of  the  opinion  that  there 
Is  no  such  variance  In  this  case  between  the 
allegations  and  proof  as  was  calculated  to 
mislead  and  surprise  the  defendant,  and 
therefore  the  variance,  if  any,  becomes  im- 
material. McClelland  v.  Smith,  8  Tex.  213; 
Bank  v.  Stephenson,  82  Tex.  435,  18  S.  W. 
583. 

Appellant  assigns  the  following  as  error, 
to  wit:  "The  court  erred  In  falling  to  sub- 
mit to  the  jury  the  Issue  and  defense  relied 
upon  by  defendant,  and  pleaded  by  him  In 
paragraph  6,  I  2,  of  his  first  amended  orig- 
inal answer,  which  Is  as  follows:  'That 
plaintiff,  knowing  that  he  bad  lost  the  funds 
of  said  copartnership  by  gambling  and  wa- 
gering, promised  the  defendant  that  if  he 
(defendant)  would  sign  said  note  with  him 
to  comply  with  the  demands  of  the  bank 
that  he  (plaintiff)  would  himself  pay  off  said 
notes  and  hold  defendant  harmless  by  rea- 
son thereof.  And  that  defendant,  relying 
upon  said  promise,  did  sign  said  notes.'  Be- 
cause said  defense  was  supported  by  the 
evidence."  The  proposition  made  is:  "It 
is  positive  error  for  the  court  to  fall  to 
submit  In  his  charge  to  the  jury  a  material 
issue  raised  by  the  pleadings  and  supported 
by  the  evidence."  The  Issue  made  by  de- 
fendant on  the  trial  was  that  Adams  had 
lost  the  money  In  dealing  In  futures,  and 
had  promised  to  pay  the  amounts  owing 
by  the  firm  to  the  bank,  and  save  him 
harmless.  This  was  denied  by  the  plaintiff, 
and  that  there  bad  been  a  full  and  fair  set- 
tlement of  the  firm  business.  The  court 
charged  the  Jury:  "If  you  believe  from  the 
evidence  that  there  had  been  no  final  set- 
tlement and  adjustment  between  plaintiff 
and  defendant  of  their  partnership  accounts 
and  transactions,  then  plaintiff  cannot  main- 
tain this  suit,  and  you  will  find  for  defend- 
ant, If  you  so  believe  from  the  evidence." 
If  there  had  been  a  final  settlement  between 
the  parties,  then  defendant  was  in  no  at- 
titude to  receive  relief  at  the  hands  of  the 
court  with  reference  to  Adams  dealing  in 
futures.  Smith  v.  Booty  (Tex.  Civ.  App.) 
109  8.  W.  970.  The  plea  of  the  defendant 
that  Adams,  promised  to  save  him  harmless 


from  the  payment  of  said  notes  was  a  de- 
fense, and  the  failure  of  the  court  to  charge 
thereon  was  not  an  affirmative  error,  but 
merely  an  omission,  and  the  defendant,  fall- 
ing to  request  a  special  charge  covering  that 
Issue,  cannot  now  be  heard  to  complain. 
The  judgment  1b  affirmed. 


HOUSTON  &  T.  C.  R.  CO.  v.  WHITE  ft 
BASKIN.t 

(Court  of  Civil  Appeals  of  Texas.    June  2, 
1909.) 

Ratlkoads  (I  412*)  —  Fences  and  Cattle 
Gdakds— Duty  to  Keep  in  Repair. 

A  railroad,  required  to  erect  and  maintain 
a  cattle  guard,  was  bound  to  exercise  ordinary 
care  to  see  that  the  guard  did  not  become  so 
defective  and  dangerous  that  stock  might  fall  in- 
to the  same  and  be  injured. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1457;  Dec.  Dig.  I  412.*] 

Appeal  from  Robertson  County  Court;  X 
W.  Woods,  Judge. 

Action  by  White  ft  Baskin  against  the 
Houston  ft  Texas  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

See,  also,  108  S.  W.  971. 

Baker,  Botts,  Parker  ft  Garwood,  H.  S. 
Morehead,  and  A.  P.  McCormick,  for  appel- 
lant U.  S.  Hearreli  and  Kinard  ft  Good- 
man, for  appellee. 

FISHER,  O.  J.  It  may  be  true,  as  claim- 
ed by  the  appellant  that  the  evidence  is 
not  sufficient  to  show  that  the  animal  in 
question  was  struck  by  one  of  appellant's 
trains,  but  there  Is  evidence  that  would 
justify  the  conclusion  that  the  railway 
company  was  guilty  of  negligence  In  not 
maintaining  the  cattle  guard  in  the  south 
line  of  the  fence  In  proper  condition.  There 
is  evidence  which  tends  to  show  that  the 
mule,  by  reason  of  the  defective  condition 
of  the  fence  where  it  joins  the  cattle  guard, 
fell  into  the  cattle  guard,  and  was  thereby 
injured.  There  can  be  no  negligence  based 
upon  the  fact  that  the  railway  company  did 
not  erect  and  construct  the  cattle  guard  at 
the  proper  place,  but  the  verdict  and  judg- 
ment can  be  maintained  on  the  ground  that 
it  permitted  the  cattle  guard  to  get  into  a 
defective  and  dangerous  condition.  The 
mule  was  rightfully  in  the  inclosure;  and, 
while  the  railroad  company  was  required 
and  was  authorized  to  erect  and  maintain 
the  cattle  guard,  It  should  exercise  ordinary 
care  to  see  that  it  did  not  become  so  de- 
fective, and  in  such  a  dangerous  condition, 
that  stock  might  wander  or  fall  Into  the 
same,  and  thereby  sustain  Injury. 

We  have  considered  all  of  the  assignments 
of  error,  and  they  are  ail  overruled. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 
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STOKES  «t  aL  r.  WILMETH. 

(Court  of  Civil  Appeals  of  Texas.   Jane  24, 

1009.) 

1.  Appeal  and  Erbob  (|  024*)— Time  fob 
Filing  Transcript— Extension  bt  Agbee- 

MENT. 

An  agreement  between  parties  extending 
the  time  for  filing  the  transcript  on  appeal  be- 
yond the  00  days  required  by  statute  entitles 
appellant  only  to  a  reasonable  time  after  ex- 
piration of  the  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  624.*] 

2.  Appeal  and  Ebbob  (8  624*)— Tim*  fob 
Filing  Transcript— Extension  bt  Agree- 
ment. 

Where  an  appellant  is  entitled  by  agree- 
ment to  a  reasonable  time  to  file  the  transcript 
after  expiration  of  the  00  days  from  perfecting 
the  appeal  as  prescribed  by  the  statute,  and  al- 
lows more  than  a  year  to  expire  without  filing 
the  same,  there  has  been  an  unreasonable  de- 
lay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2741;  Dec.  Dig.  8  624.*] 

Appeal  from  Runnels  County  Court;  B. 
B.  Stone,  Judge. 

Action  between  S.  H.  Stokes  and  others 
and  Joe  Wilmeth.  From  a  Judgment  for 
the  latter,  the  former  appeal  and  move  for 
permission  to  file  the  transcript  by  virtue 
of  an  agreement.  Motion  denied. 

W.  A.  Anderson,  for  appellants.  C.  F. 
Dickenson  and  Harris  ft  Shepherd,  for  ap- 
pellee. 

FISHER,  C.  J.  This  case  was  tried  and 
disposed  of  at  the  May  term,  1008,  of  the 
county  court  of  Runnels  county.  An  ap- 
peal was  perfected  to  this  court  by  the  ap- 
pellant, and  It  appears  from  an  Indorsement 
upon  the  transcript  that  the  same  was  de- 
livered to  the  attorneys  for  the  appellant  on 
the  30th  day  of  June,  1908.  On  the  15th 
day  of  August,  the  attorneys  for  the  appel- 
lants and  appellee  entered  into  a  written 
agreement  to  the  effect  that  they  waived 
the  time  of  filing  the  briefs  with  the  county 
clerk,  and  agreed  that  the  transcript  and 
briefs  may  be  filed  In  the  Court  of  Civil  Ap- 
peals after  the  expiration  of  the  00  days 
from  perfecting  the  appeal.  On  June  11. 
1900,  the  appellee  filed  in  this  court  a  mo- 
tion to  affirm  on  certificate.  On  June  21, 
1909,  the  appellants  filed  in  this  court  a  mo- 
tion wherein  they  request  permission  to  file 
the  transcript  by  virtue  of  the  agreement 
heretofore  stated 

Upon  certified  question  from  this  Court 
the  Supreme  Court  has  held  that  an  agree- 
ment between  parties  extending  the  time 
of  filing  the  transcript  here  beyond  the  90 
days  required  by  the  statute,  was,  In  effect, 
good  cause  shown  why  the  transcript  was 
not  filed  within  the  time  required  by  law, 
and  that  such  agreement  could  be  given  the 
effect  Intended  by  the  parties;  bat,  under 
the  facts  as  stated,  we  do  not  believe  that 


the  rule  announced  by  the  Supreme  Court 
should  be  given  application  in  this  Instance. 
It  certainly  was  not  Intended  that  the  ap- 
pellant should  file  the  transcript  when  be 
saw  fit  to  do  so,  and  that  it  was  intended 
by  the  agreement  that  there  should  be  no 
limitation  as  to  the  time  when  he  should 
exercise  this  right  We  construe  the  agree- 
ment to  mean  that  the  appellant  would  be 
entitled  to  a  reasonable  time  after  the  ex- 
piration of  the  90  days  In  which  to  file  the 
transcript;  and  if  we  are  correct  In  this 
view  of  the  question  he  has  certainly  bad 
more  than  a  reasonable  time  in  which  to 
get  the  transcript  into  this  court  since  the 
time  it  was  delivered  to  him  on  the  30th 
day  of  June,  1908,  and  since  the  time  of  the 
expiration  of  the  00  days  when  he  would  be 
required  to  have  it  filed  in  the  absence  of  the 
agreement.  More  than  a  year  has  expired 
since  the  appeal  was  perfected,  and  the  90 
days  would  have  expired  about  the  1st  of 
September,  1908.  Therefore,  giving  fall  ef- 
fect to  the  agreement,  we  are  of  opinion 
that  there  bas  been  an  unreasonable  delay 
in  filing  the  transcript 


TEXAS  CENT.  R.  CO.  V.  JENKINS. 
(Court  of  Civil  Appeals  of  Texas.    June  9, 
1909.) 

1.  Railboads  (I  447*)— Injuries  to  Stock- 
Actions — Instructions — Applicability  to 
Evidence— "Fence." 

In  an  action  for  the  value  of  a  mule,  kill- 
ed on  defendant's  track,  which  plaintiff  claim- 
ed went  on  the  track  because  of  a  defective  gate 
and  fence,  where  the  evidence  showed  that  the 
latch  to  the  gate  was  defective  and  one  of  the 
gate  posts  was  in  bad  condition,  an  instruction 
authorizing  recovery  if  the  mule  entered  the 
right  of  way  because  of  defective  fence  was 
proper,  the  gate  being  a  part  of  the  "fence." 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1646;  Dec  Dig.  8  447.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2745-2747;  vol  8,  p.  7662.] 

2.  Railboads  (I  422*)— Injuries  to  Stock— 
Contributory  Negligence  of  Owner — Al- 
lowing Gate  to  be  Opened. 

If  a  railroad  company  erects  a  sufficient 
fence  and  gate  and  keeps  it  in  repair,  the  land- 
owner must  keep  it  closed  and  cannot  recover 
against  the  company  for  injury  to  stock  caus- 
ed by  his  failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1515;  Dec.  Dig.  |  422.*] 

Appeal  from  Hamilton  County  Court;  A. 
E.  Scott,  Judge. 

Action  by  W.  H.  Jenkins  against  the  Tex- 
as Central  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

J.  A.  Kibler  and  Eldson  ft  Eldson,  for  ap- 
pellant   Langford  &  Chesley,  for  appellee. 

RICE,  J.  The  appellee  brought  this  salt 
in  the  justice's  court  of  Precinct  No.  3  of 
said  county  against  appellant,  to  recover 
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damages  on  account  of  the  alleged  killing 
of  his  mule  by  a  train  of  appellant  The 
negligence  relied  upon  consisted  chiefly  in 
the  alleged  failure  of  the  company  to  keep  its 
right  of  way  fence  and  the  gate  therein  in 
good  repair,  whereby  the  mule  wandered 
from  the  adjacent  inclosure  onto  the  track 
and  was  killed.  Appellee  recovered  in  the 
justice's  court  and  appellant  appealed  to  the 
county  court,  in  which  court  it  answered  by 
general  denial  and  special  plea  that  its  right 
of  way  through  plaintiff's  premises  was  fenc- 
ed, which  was  in  good  repair,  and  that  it 
bad  erected  a  sufficient  gate  in  said  right  of 
way  and  kept  the  same  in  good  repair,  and 
that  plaintiff's  mule  entered  said  right  of 
way  at  said  gate,  which  had  been  left  open 
by  some  person,  or  in  some  way  it  had  come 
open  on  account  of  no  defect  therein  nor 
negligence  of  appellant;  and,  that  as  ap- 
pellant had  erected  a  sufficient  fence  and 
gate  and  kept  the  same  in  repair,  the  duty 
was  not  upon  it  to  see  that  said  gate  was 
kept  closed.  The  trial  in  the  county  court 
resulted  In  a  verdict  and  judgment  for  ap- 
pellee in  the  sum  of  $150,  from  which  this 
appeal  Is  prosecuted.  The  above  Is  substan- 
tially taken  from  the  statement  in  appel- 
lant's brief. 

The  evidence  shows  that  appellee's  mule 
was  struck  and  killed  by  a  train  of  cars  on 
the  night  In  question,  and  it  reasonably  ap- 
pears that  the  mule  entered  the  right  of  way 
at  a  gate  which  had  been  erected  by  the 
company  for  the  accommodation  of  appellee, 
and  which  was  used  by  him  in  going  to  and 
from  his  field  on  the  opposite  side  of  the 
track  from  the  house.  There  is  evidence  on 
the  part  of  appellee  that  the  fence  was  in- 
sufficient and  in  bad  repair,  and  that  the 
latch  to  the  gate  was  defective  and  the  gate 
post  unsound,  by  reason  of  which  an  ani- 
mal rubbing  or  pushing  against  it  could 
easily  open  it  And  there  is  evidence  on  the 
part  of  the  company  that  both  the  fence  and 
the  gate  were  sufficient  to  turn  stock  of 
ordinary  docility,  and  that  the  same  were 
kept  in  good  repair;  and  there  was  evi- 
dence tending  to  show  that  the  gate  had 
been  left  open  probably  by  some  one  in  pass- 
ing. 

Appellant  complains  in  its  second  assign- 
ment of  that  part  of  the  charge  wherein  a 
recovery  is  allowed  if  the  jury  believed  that 
the  mule  entered  the  right  of  way  on  ac- 
count of  defective  fence,  insisting  that  as 
the  proof  showed  that  the  entry  was  made 
through  the  gate,  this  charge  was  inappli- 
cable and  ought  not  to  have  been  given. 
Since  it  was  shown  on  the  part  of  appellee 
that  the  latch  to  the  gate  was  defective  and 
one  of  the  posts  In  bad  condition,  we  think 
said  charge  was  properly  given,  because,  un- 
der the  authorities,  the  gate  can  be  regard- 
ed as  a  part  of  the  fence.  Texas  Cent.  R.  R. 
Co.  v.  Pruitt  (Tex.)  109  S.  W.  925;  Texas 


&  P.  Ry.  Co.  v.  Webb  (Tex.)  114  S.  W.  1171, 
For  which  reason  this  assignment  is  over- 
ruled • 

,  On  the  trial  the  following  charge  was  re- 
quested by  appellant  and  refused  by  the 
court,  which  is  assigned  as  error,  to  wit: 
"If  you  believe  and  find  the  defendant  com- 
pany had  erected  a  proper  and  sufficient 
gate  in  its  right  of  way  at  the  plaintiff's 
farm  crossing,  and  that  said  gate  was  by 
said  company  kept  in  repair,  then  I  charge 
you  that  it  was  the  plaintiff's  duty  to  keep 
the  gate  closed,  and  if  you  find  that  the  mule 
in  question  entered  at  said  gate  while  the 
same  was  open,  and  went  upon  the  defend- 
ant's railroad  and  was  killed,  then  I  charge 
you  to  find  a  verdict  in  favor  of  the  defend- 
ant" We  think  this  charge  should  have 
been  given,  because,  as  we  understand  the 
law,  where  the  company  has  erected  a  suf- 
ficient and  proper  fence  placing  a  gate 
therein  for  the  accommodation  of  the  land- 
owner, and  keeps  the  same  in  good  repair, 
then  it  devolves  upon  the  owner  to  keep  the 
same  closed;  and  if,  on  account  of  failure 
so  to  do  on  bis  part,  he  sustains  an  injury 
he  cannot  recover.  I.  &  O.  N.  R.  R.  Co.  v. 
Russell  (Tex.  Civ.  App.)  106  S.  W.  438;  Ry. 
Co.  v.  Glenn,  8  Tex.  Civ.  App.  301,  30  S.  W. 
845;  Ry.  Co.  v.  Adams,  24  Tex.  Civ.  App. 
231,  58  S.  W.  1037;  T.  Sc  P.  Ry.  Co.  v.  Corn 
et  al.  (Tex.)  114  S.  W.  103 ;  Cole  v.  St.  L.  & 
S.  W.  Ry.  Co.  (Tex.  Civ.  App.)  94  S.  W.  112a 
The  remaining  assignments  are  in  our 
judgment  not  well  taken  and  are  all  over- 
ruled. 

For  the  error  indicated,  the  judgment  of 
the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


REEDER  et  al.  v.  EIDSON. 

(Court  of  Civil  Appeals  of  Texas.    June  2, 
1900.   On  Rehearing,  June  24,  1C09.) 

1.  Appeal  and  Erbob  (f  C55*)  —  Record  — 
Statement  of  Facts— Materiality. 

Where,  in  trespass  to  try  title,  the  court 
erred  in  excluding  deeds  which  would  have 
shown  that  plaintiff  and  wife  had  parted  with 
their  title,  and  the  court's  action  and  the  rel- 
evancy of  the  evidence  appeared  from  the  bills 
of  exception,  the  error  was  one  of  law.  requir- 
ing a  reversal  of  a  judgment  for  plaintiff,  inde- 
pendent of  what  might  be  shown  by  the  state- 
ment of  facts;  and  hence  upon  such  a  rever- 
sal it  was  unnecessary  to  pass  upon  a  motion  te> 
strike  the  statement  of  facte  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  655.*] 

2.  Trespass  to  Try  Title  (|  53*)— Damages 
—Use  and  Occupation. 

Under  Rev.  St.  1895,  art  5273,  providing 
that  in  trespass  to  try  title,  where  it  u  proved 
that  one  of  the  parties  is  in  possession,  on  a 
finding  for  the  adverse  party,  the  damages  shall 
be  assessed  for  use  and  occupation  for  a  period- 
not  exceeding  two  years  prior  to  suit,  and  ar- 
ticle 5278,  subd.  2,  providing  that,  where  de- 
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fendant  claims  an  allowance  for  improvements 
on  a  finding  that  he  is  not  the  owner,  but  that 
he  haa  made  valuable  impsevements  in  good 
faith,  the  value  of  the  use  of  the  premise!  while 
defendant  was  in  possession,  exclusive  of  im- 
provements for  not  more  than  two  years  before 
suit,  shall  be  estimated,  plaintiff  would  not  be 
entitled  to  recover  for  the  use  for  more  than 
two  years  before  suit,  yet  under  article  5279, 
if  the  sum  estimated  for  the  improvements  ex- 
ceeds the  value  of  defendant's  use  for  two  years, 
there  shall  be  estimated  against  him  the  value 
of  the  use  for  any  tin*,  before  the  two  yean, 
so  far  as  may  be  necessary  to  balance  the  claim 
for  improvements. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  M  85,  86;  Dec.  Dig.  | 
63."J 

Appeal  from  District  Court,  Coke  Cotnty; 
J.  W.  Timmins,  Judge. 

Action  by  W.  J.  Eidson  against  P.  D. 
Reeder  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

R.  R.  Truly,  C.  H.  Wllllngham,  and  Averltt 
&  Patteson,  for  appellants.  L.  H.  Bright- 
man,  for  appellee. 

FISHER,  C.  J.  The  nature  of  this  suit 
Is  fully  stated  In  the  opinion  rendered  on 
the  former  appeal  of  this  case,  to  be  found 
reported  in  102  S.  W.  750. 

We  are  Inclined  to  the  opinion  that  the 
two  abstracts  of  title  filed  by  the  appellants 
in  the  court  below,  of  date  January,  1908, 
and  September,  1908,  should  be  considered 
together,  and  that  the  trial  court  erred  In 
not  permitting  the  appellants  to  Introduce 
In  evidence  the  deed  from  Eidson  and  wife 
to  Ouess  Swift  and  Oay,  of  date  March  17, 
1893.  There  Is  nothing  appearing  upon  the 
face  of  the  record  that  the  abstract  of  Sep- 
tember 22  was  to  entirely  supersede  the  for- 
mer abstract  filed  In  January,  and  we  can 
see  no  reason  why  the  two  could  not  be 
considered  together  in  determining  whether 
or  not  the  appellee  bad  received  notice  of 
the  title  papers  proposed  to  be  Introduced 
in  evidence  by  the  appellants. 

The  point  raised  In  the  second  assignment 
of  error  will  doubtless  be  cured  before  an- 
other trial,  by  the  appellants  filing  an  ad- 
ditional or  a  new  abstract  of  title,  which 
would  embrace  the  execution  and  the  evi- 
dence that  they  propose  to  offer  In  connec- 
tion therewith.  If  the  execution,  or  the  evi- 
dence showing  that  one  was  Issued  and  was 
lost,  is  Introduced  upon  another  trial,  of 
course  the  appellants  would  have  the  right 
to  offer  In  evidence  the  sheriff's  deed  exe- 
cuted thereunder. 

What  we  have  said,  In  effect,  disposes  of 
the  fifth  assignment. 

The  error  pointed  out  In  the  sixth  assign- 
ment will  doubtless  be  corrected  upon  an- 
other trial.  As  we  construe  the  statue  It 
only  authorized  a  recovery  for  the  use  and 
occupation  of  the  premises  two  years  prior 
to  the  filing  of  the  suit 


The  question  of  limitation  presented  in 
the  seventh  assignment  of  error  Is  not  prop- 
erly presented  In  the  brief.  The  special 
charge  requested  Is  not  set  out,  and  the  facts 
in  connection  with  it  are  not  sufficiently 
stated  in  order  to  determine  whether  the 
charge  would  have  been  proper.  If  the  facts 
justify  it,  the  appellants  will  have  the  op- 
portunity to  have  this  issue  passed  upon  on 
another  trial. 

The  eighth  and  ninth  assignments  are  dis- 
posed of  by  our  reversal  on  the  first  ques- 
tion discussed. 

The  meager  facts  stated  under  the  tenth 
assignment  are  not  sufficient  to  show  that 
the  appellee  is  estopped  to  question  the  title 
obtained  by  Wylie  at  execution  sale.  Of 
course,  if  he  leased  from  Wylie,  be  could 
not  question  Wylle's  title  during  the  con- 
tinuance of  that  lease,  but  when  that  rela- 
tionship terminated,  he  bad  the  right  to  as- 
sert against  Wylie  any  title  that  he  bad. 

For  the  reasons  stated,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Rehearing. 

In  the  motion  for  rehearing  it  is  claimed 
that  we  erred  In  not  striking  out  the  state- 
ment of  facts.  The  appellee  filed  in  this 
court  on  May  15,  1909,  a  motion  to  strike 
from  the  record  the  statement  of  facts,  for 
several  reasons  stated  in  the  motion.  On 
the  same  day  that  the  case  was  reversed 
and  remanded,  June  2.  1909,  we  overruled 
this  motion,  without  passing  upon  the  merits 
of  the  motion,  or  determining  whether  the 
reasons  advanced  by  appellee  were  well  tak- 
en or  not  Appellee  doubtless  overlooked 
the  indorsement  that  we  made  upon  the  back 
of  the  motion  when  the  same  was  overruled. 
It  Is  as  follows:  "Without  passing  upon  the 
merits  of  the  motion,  the  same  is  overruled 
because  not  necessary  to  be  considered,  as 
case  Is  reversed  on  a  question  of  law  not 
dependent  upon  the  facts."  We  reversed 
and  remanded  because  the  trial  court  refused 
to  admit  In  evidence  certain  deeds  offered 
by  the  appellant,  which,  if  admitted,  would 
have  had  the  effect  of  showing  that  the  ap- 
pellee, Eidson,  and  wife  bad  parted  with 
their  title.  The  action  of  the  court  In  this 
respect,  and  the  relevancy  of  the  evidence 
referred  to,  all  appeared  from  the  bills  of 
exception.  Consequently  the  error  was  one 
of  law,  and  would  require  a  reversal  of  the 
judgment  in  favor  of  appellee,  Independent 
of  what  may  be  shown  by  the  state  of  facts. 

In  the  original  opinion,  in  disposing  of  the 
question  presented  by  appellant's  sixth  as- 
signment of  error,  we  said:  "The  error  point- 
ed out  In  the  sixth  assignment  wOI  doubtless 
be  corrected  upon  another  trial.  As  we  con- 
strue the  statute,  it  only  authorized  a  recov- 
ery for  the  use  and  occupation  of  the  prem- 
ises two  years  prior  to  the  filing  of  the  suit" 
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The  specific  point  of  error  here  raised  Is 
claimed  by  the  appellant  to  be  the  refusal  of 
the  court  to  give  an  Instruction  to  the  effect 
that  the  plaintiff  would  not  be  entitled  to  re- 
cover for  use  and  occupation  of  the  land  in 
controversy  for  a  longer  period  than  two 
years  prior  to  the  commencement  of  the  suit 
This  is  clearly  the  meaning  of  the  statute 
(Rev.  St  1805)  as  Indicated  by  articles  5278 
and  subdivision  2  of  article  5278.  But  upon 
a  re-examination  we  find  there  Is  an  excep- 
tion to,  and  a  qualification  of,  this  rule,  as 
fully  appears  In  article  6270,  and  that  is  to 
the  effect  that,  where  the  claim  for  improve- 
ments is  greater  than  that  for  the  use  and  oc- 
cupation during  the  period  of  time  Indicated 
in  the  two  first-mentioned  sections,  value  of 
the  use  and  occupation  for  a  longer  period 
may  be  considered  for  the  purpose  of  balan- 
cing the  claim  for  Improvements.  If  upon 
another  trial  a  charge  is  so  framed  as  to  em- 
body this  view,  appellants  would  be  entitled 
to  have  the  question  submitted  to  the  jury 
if  the  facts  Justify  it 

We  have  considered  all  the  other  ques- 
tions raised  In  the  motion,  and  the  same  Is 
overruled. 


HOUSTON  &  T.  O.  R.  CO.  v.  PARNEL.L.T 

(Court  of  Civil  Appeals  of  Texas.    June  2, 

1009.) 

1.  Evidence*  (|  127*)  —  Declarations  —  Ex- 
pressions or  Pair. 

In  a  personal  Injury  action  witnesses  may 
testify  that  after  the  accident  they  heard  plain- 
tiff complain  that  hie  back,  side,  etc.,  hurt  him, 
so  that  he  con  Id  not  turn  over,  such  testimony 
being  admissible  as  expressions  of  existing  pain, 
and  not  within  the  rule  excluding  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  877-382;  Dec.  Dig.  i  127.»1 

2.  Evidinck  (i  477*)— Opinion  Evidence— 
Pht8ical  Condition. 

In  a  personal  injury  action,  nonexpert  wit- 
nesses who  "had  known  plaintiff  before  the  ac- 
cident and  had  observed  him  since,  could  testi- 
fy that  he  "had  not  been  able  to  perform  phys- 
ical labor  since  he  was  injured,  such  testimony 
coming  within  an  exception  to  the  rule  exclud- 
ing nonexpert  opinion  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (I  2238,  2239;  Dec.  Dig.  f  477.' j 

3.  Appeal  and  Bbbob  (|  1068*)— Harmless 
Error— Decision  Correct  on  Merits. 

Where,  in  a  servant's  injury  action,  the  ev- 
idence Clearly  established  defendant's  negligence, 
judgment  for  plaintiff  will  not  be  reversed  be- 
cause of  error  in  instructions,  at  least-  so  far  as 
they  relate  to  defendant's  negligence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |f  4225,  4227;  Dec.  Dig.  f 
1068.*] 

Appeal  from  District  Court,  Robertson 
County;  3.  C  Scott,  Judge. 

Action  by  I*  H.  Parnell  against  the  Hous- 
ton ft  Texas  Central  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 


Baker,  Botts,  Parker  ft  Garwood,  Klnard 
ft  Goodman,  and  O.  L.  Stribling,  for  appel- 
lant Lane  ft  Woods  and  Bailey,  Woods  ft 
Morebead,  for  appellee. 

KEY,  J.  This  Is  a  personal  Injury  suit 
which  resulted  In  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $5,000,  and  the  de- 
fendant has  appealed.  The  defendant's  an- 
swer contained  a  general  demurrer,  special, 
exceptions,  general  denial,  and  special  plea, 
charging  that  the  plaintiff  was  guilty  of  con- 
tributory negllence.  It  was  also  alleged  that 
the  injuries  complained  of  by  the  plaintiff 
were  not  sustained  by  him  on  account  of  any 
negligent  act  of  the  defendant  but  on  account 
of  previous  injury  and  disease,  for  which  the 
defendant  was  in  no  wise  responsible. 

The  first  and  second  assignments  of  error 
complain  of  the  action  of  the  court  In  permit- 
ting nonexpert  witnesses  to  testify  that  after 
the  accident  referred  to  they  beard  the  plain- 
tiff complain  that  bis  back,  side,  and  kidneys 
hurt  him  so  that  he  could  not  turn  over.  We 
are  of  the  opinion  that  the  evidence  referred 
to  does  not  come  within  the  rule  which  ex- 
cludes hearsay  testimony,  but  falls  within  the 
rule  which  permits  witnesses  to  testify  as  to 
what  they  had  heard  the  plaintiff  say  when 
such  utterances  constitute  expressions  of  ex- 
isting pain  or  suffering. 

After  the  plaintiff's  brother  had  testified 
that  he  had  had  experience  and  was  familiar 
with  the  character  of  work  plaintiff  was  en- 
gaged In  when  he  was  injured,  and  had  been 
with  him  a  great  deal  since  that  time,  he  was 
permitted  to  testify,  over  the  defendant's  ob- 
jection, that  since  the  injury  the  plaintiff 
bad  not  been  able  to  perform  physical  labor. 
W.  G.  Moss,  another  witness  for  the  plaintiff, 
testified,  over  defendant's  objection,  that  he 
had  known  him  about  14  years;  that  "before 
his  alleged  injury  he  appeared  to  be  in  good 
health;  that  be  had  seen  him  a  number  of 
times  since  the  injury  and  he  seemed  to  be 
pretty  badly  crippled  up;  that  he  does  not 
stand  straight  and  erect  like  he  formerly  did, 
and  is  kinder  stooped  over  now;"  that  aft- 
er his  alleged  Injury  he  undertook  to  work 
for  the  witness  in  a  meat  market  and  did  not 
continue  to  do  so,  and  that  he  was  not  able 
to  do  the  work  on  account  df  his  physical 
condition.  Appellant  objected  to  the  testimo- 
ny of  both  of  the  witnesses  referred  to  as  to 
the  plaintiff's  not  being  able  to  perform  phys- 
ical labor,  upon  the  ground  that  such  testimo- 
ny was  the  mere  conclusion  or  opinion  of  a 
nonexpert  and  the  action  of  the  court  in 
overruling  such  objection  is  assigned  as  error. 
Moore  v.  Kennedy,  81  Tex.  147,  16  S.  W.  740, 
Ry.  Co.  v.  Richards,  83  Tex.  203,  18  8.  W. 
611,  and  Wells  Fargo  Express  Company  v. 
Boyle,  89  Tex.  Civ.  App.  365.  87  S.  W.  165, 
are  cited  by  counsel  for  appellant  In  support 
of  their  contention.  The  first  two  cases  are 
not  analogous,  and  do  not  support  the  con- 
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tention  urged.  The  other  case,  which  was 
decided  by  the  Court  of  Civil  Appeals  for  the 
Fifth  District  seems  to  support  appellant's 
contention.  However,  we  are  of  opinion  that 
the  evidence  referred  to  comes  within  a  well 
established  exception  to  the  general  role 
which  excludes  opinion  testimony  by  nonex- 
pert witnesses.  Lawson  on  Expert  &  Opin- 
ion Testimony,  pp.  400,  476.  The  author 
states  the  rule  as  follows:  "The  general  rule 
certainly  is  that  witnesses  are  to  testify  to 
facts,  and  not  to  give  their  Individual  opin- 
ions. This  rule,  however,  has  its  exceptions, 
some  of  which  are  as  familiar  and  as  well- 
settled  as  the  rule  Itself.  When  all  the  perti- 
nent facts  can  be  sufficiently  detailed  and  de- 
scribed, and  when  the  triers  are  supposed  to 
be  able  to  form  correct  conclusions  without 
the  aid  of  opinion  or  judgment  from  others, 
no  exception  to  the  rale  Is  allowed.  But  cases 
occur  where  the  affirmative  of  these  proposi- 
tions cannot  be  assumed.  The  facts  are  some- 
times Incapable  of  being  presented  with  their 
proper  force-  and  significance  to  any  but  the 
observer  himself,  and  it  often  happens  that 
the  triers  are  not  qualified,  from  experience 
in  the  ordinary  affairs  ot  life,  duly  to  appre- 
ciate all  the  material  facts  when  proved.  Un- 
der these  circumstances,  the  opinions  of  wit- 
nesses must,  of  necessity,  be  received."  In 
discussing  the  question,  Mr.  Lawson  cites 
Parker  v.  Boston  Steamboat  Co.,  109  Mass. 
449,  In  which  it  was  held  permissible  for  the 
plaintiff's  daughter  to  testify  that  her  moth- 
er was  decidedly  worse  than  she  was  two 
months  after  the  accident  In  that  case  the 
court  said:  "There  are  many,  cases  In  which 
a  witness  may  state  the  result  of  his  observa- 
tion, though  It  Involves,  In  some  measure, 
his  opinion  or  judgment.  Such  are  questions 
of  the  Identity,  size,  or  distance  of  persons 
or  things,  and  many  others.  We  think  the 
case  at  bar  falls  within  this  class  of  cases. 
The  witness  had  the  means  of  observing  the 
plaintiff  from  time  to  time,  and  her  testimony 
was  as  to  facts  within  her  observation,  and 
not  a  mere  expression  of  opinion  reached  by 
a  process  of  reasoning  and  deduction.  She 
stated  what  she  saw — that  the  plaintiff  was 
not  able  to  do  as  much  work,  and  was  not  as 
well  as  she  was  two  months  after  the  acci- 
dent." 

There  are  several  other  assignments  com- 
plaining of  rulings  made  concerning  the  ad- 
missibility of  testimony,  but  we  are  of  opin- 
ion that  the  contentions  urged  are  not  ten- 
able, and  the  assignments  referred  to  are 
overruled. 

Several  assignments  are  addressed  to  the 
charge  of  the  court  and  to  the  refusal  to  give 
requested  Instructions,  all  of  which  assign- 
ments have  been  considered  and  are.  over- 
ruled. 

We  are  of  opinion  that  the  charge  of  the 
court,  supplemented  by  certain  requested  In- 
structions which  were  given,  sufficiently  ad- 


vised the  Jury  as  to  the  rules  of  law  by  which 
they  should  be  governed  in  deciding  the  case. 
Furthermore,  the  act  of  negligence  relied  on 
for  recovery  was  so  clearly  established  as  to 
leave  no  room  for  doubt  on  that  subject  The 
plaintiff  was  acting  as  fireman  on  one  of  ap- 
pellant's trains' which  collided  with  another 
train  coming  from  the  opposite  direction  upon 
the  same  track,  and  this  condition  of  affairs 
was  brought  about  by  the  failure  of  appel- 
lant's telegraph  operator  at  one  of  its  sta- 
tions to  deliver  to  the  conductor  of  one  of  the 
trains  a  message,  directing  him  to  remain 
at  a  certain  station  until  the  other  train 
had  passed.  In  view  of  these  undisputed 
facts,  it  would  seem  that  appellant  Is  not  in 
a  position  to  ask  a  reversal  on  account  of  al- 
leged errors  In  the  charge  of  the  court,  at 
least,  In  bo  far  as  the  question  of  appellant's 
negligence  Is  concerned. 

All  the  assignments  which  complain  of  the 
verdict  are  overruled.  There  is  testimony  is 
the  record  which  supports  the  verdict  on  all 
the  issues  submitted,  Including  the  proposi- 
tions that  the  defendant  was  guilty  of  negli- 
gence as  alleged,  which  negligence  was  the 
direct  and  proximate  cause  of  the  injuries 
sustained  by  the  plaintiff ;  that  the  plaintiff 
was  not  guilty  of  contributory  negligence, 
and  that  the  amount  awarded  him  as  dam- 
ages Is  not  excessive. 

All  the  questions  presented  In  appellant's 
brief  have  received  consideration,  and  our 
conclusion  Is  that  the  Judgment  should  be  af- 
firmed, and  it  Is  so  ordered. 

Affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  et  el.  v. 
BILES  &  RUBY. 

(Court  of  Civil  Appeals  of  Texas.   May  26, 
1909.) 

1.  Continuance  (f  46*)  —  Application— In- 
sufficient Vemfication. 

Stating  on  information  and  belief  the  facts 
on  which  a  motion  for  a  continuance  is  baaed 
is  insufficient 

[Ed.  Note.— For  other  cases,  see  Continuance* 
Cent  Dig.  §S  132-140;  Dec  Dig.  |  40.*] 

2.  Continuance  (§  37*)— Application— Ne- 
cessity of  Showing  Diligence. 

An  application  for  continuance  to  be  suffi- 
cient must  show  diligence. 

[Eld.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  |  119;  Dec.  Dig.  f  3T.*) 

3.  Pleading  (§  239*)— Amendment  of  An- 
swer. 

Where  the  trial  court  granted  defendant 
leave  to  file  an  amended  answer  with  the  under- 
standing that  special  exceptions  contained  there- 
in would  be  regarded  as  stricken  out  whereup- 
on defendants  declined  to  file  the  same,  the  rul- 
ing must  be  held  not  to  be  in  error  under  the 
circumstances. 

[Ed.  Note.— For  other  eases,  Bee  Pleading, 
Cent  Dig.  H  626,  627;  Dec  Dig.  8  239.*] 

4.  Appeal  and  Eebob  (f  751*)— Assignment 
of  Ebboe— Relation  to  Record. 

An  assignment  of  error  in  not  sustaining 
objection  to  a  question  to  a  witness  must  be 
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overruled  where  an  explanation  to  the  bill  of 
exceptions  shows  that  the  question  was  not  In 
fact  asked  or  answered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  8041 ;  Dec.  Dig.  J  751.*] 

6.  Witnesses  (I  269*) — Cross-examination. 

Contracts  which  were  not  in  evidence,  and 
the  contents  of  which  were  not  testified  to  by 
a  witness,  were  not  the  legitimate  subject  of 
cross-examination,  and  hence  it  was  not  error 
to  deny  the  right  to  cross-examine  In  relation 
thereto. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  960;  Dec.  Dig.  |  269.*] 

6.  Appcai.  and  Error  (I  739')— Assignment 
op  Error— Instructions. 

An  assignment  of  error  complaining  of  the 
charge  as  an  entirety  is  too  general. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  3084,  8086;  Dec  Dig.  { 
739.*] 

7.  Appeal  and  Error  ({  742*)— Assignments 

or  Erbob— Propositions. 

Assignments  of  error  must  be  overruled 
when  not  briefed  in  accordance  with  the  rules, 
in  that  they  are  not  accompanied  by  appropri- 
ate propositions  which  are  not  within  the  as- 
signments themselves. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8000;  Dec.  Dig.  f  742.*] 
a  Trial  (8  256*)— Instructions— Necessity 
or  Preparing  and  Requesting  More  Spe- 
cific Charges. 

If  a  party  desires  more  specific  charges  on 
a  particular  subject,  be  should  prepare  and  re- 
quest the  same. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  628;  Dec.  Dig.  |  256.*] 

Appeal  from  Hays  County  Court;  Ed.  R. 
Kone,  Judge. 

Action  by  Biles  ft  Ruby  against  the  In- 
ternational ft  Great  Northern  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Affirmed. 

8.  R.  Fisher,  J.  H.  Talllchet,  S.  W.  Fish- 
er, King  ft  Morris,  and  Spoonts,  Thompson 
ft  Barwise,  for  appellants.  Will  G.  Barber, 
for  appellees. 

RICE,  J.  This  suit  was  brought  by  appel- 
lees against  the  International  &  Great  North- 
ern Railroad  Company  and  the  Ft  Worth 
ft  Denver  City  Railway  Company  to  recover 
damages  claimed  to  have  been  sustained  by 
them  to  a  shipment  of  two  car  loads  of  hors- 
es from  Texllne  to  Austin,  Tex.,  over  appel- 
lants' lines  of  railway,  occasioned  by  rough 
handling  and  delays  en  route.  There  was  a 
jury  trial  and  verdict  and  judgment  in  favor 
of  appellees  against  the  International  ft 
Great  Northern  Railroad  Company  for  $200, 
and  against  the  Ft  Worth  ft  Denver  City 
Railway  Company  for  the  sum  of  $600,  from 
which  judgment  this  appeal  is  prosecuted. 

Appellants'  first  two  assignments  of  er- 
ror complain  of  the  action  of  the  court  in 
overruling  their  motion  for  a  continuance. 
It  appears  from  the  application  Itself  that 
many  of  the  facts  therein  set  forth  upon 
which  the  motion  Is  predicated  are  stated 
upon  the  information  and  belief  of  counsel 


for  appellants,  who  was  the  affiant  in  said 
motion.  It  has  heretofore  bsen  held  by  this 
court  that  such  a  verification  is  insufficient 
See  St  Louis  Ry.  Co.  v.  Harkey,  39  Tex.  Civ. 
App.  623,  88  8.  W.  606;  Railway  Co.  v. 
Brown  (Tex.  Civ.  App.)  76  8.  W.  807— each 
of  which  cases  hold  that  the  law  requires 
the  affiant  to  affirmatively  swear  to  the 
facts  set  forth  In  order  to  obtain  a  contin- 
uance. Besides  this.  It  appears  to  us  that 
the  diligence  shown  in  said  application  was 
Insufficient,  for  which  reasons  these  assign- 
ments are  overruled. 

The  third  assignment  complains  of  the 
action  of  the  trial  court  In  refusing  to  per- 
mit appellants  to  file  an  amended  answer. 
It  is  not  made  to  appear  from  the  bill  of 
exceptions  that  the  trial  court  abused  Its 
discretion  in  this  respect,  and  It  further  ap- 
pears therefrom  that  It  In  effect  granted  ap- 
pellants the  right  to  file  said  pleading;  the 
court  remarking'  that  they  could  do  so  with 
the  understanding  that  the  special  exceptions 
contained  therein  would  be  regarded  as 
stricken  out,  whereupon  appellants  declined 
to  file  said  answer.  We  think  the  ruling 
of  the  court  under  the  circumstances  was 
not  error. 

We  overrule  the  fourth  assignment,  be- 
cause we  think  the  objection  therein  referred 
to  goes  more  to  the  weight  of  the  evidence 
than  to  Its  admissibility. 

Taking  all  the  facts  as  shown  In  the  bill, 
we  do  not  think  the  question  complained  of 
in  the  fifth  assignment  was  leading. 

The  seventh  assignment  complains  of  the 
action  of  the  court  in  not  sustaining  defend- 
ants' objection  to  certain  questions  pro- 
pounded to  the  witness  Biles,  but  the  ex- 
planation to  the  bill  shows  that  counsel  for 
plaintiffs  did  not  in  fact  ask  the  question, 
nor  did  the  witness  answer  the  same,  for 
which  reason  this  assignment  is  overruled. 

It  Is  contended  by  appellants  that  they 
were  denied  the  right  to  cross-examine  the 
plaintiff  Biles  relative  to  the  several  con- 
tracts executed  by  plaintiffs  for  the  ship- 
ment of  the  horses  Involved  in  this  suit 
We  do  not  think  there  was  any  error  in 
the  action  of  the  court  In  this  respect,  be- 
cause said  contracts  were  not  In  evidence, 
nor  had  the  contents  thereof  been  testified 
to  by  said  witness.  They  were  therefore 
not  the  legitimate  subject  of  cross-examina- 
tion. We  therefore  overrule  the  eighth  as- 
signment 

We  overrule  the  eleventh  assignment;  the 
same  being  too  general  In  that  it  complains 
of  the  charge  as  an  entirety. 

The  twelfth  and  thirteenth  assignments 
are  overruled  because  not  briefed  in  ac- 
cordance with  the  rules,  In  that  tbey  are 
accompanied  by  no  appropriate  propositions, 
and  we  do  not  think  that  the  assignments 
within  themselves  are  propositions.  Besides 
this,  we  are  inclined  to  believe  that  it  was 
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merit;  and,  finding  no  reversible  error  In 
the  proceedings  of  the  trial  court,  its  judg- 
ment Is  affirmed. 
Affirmed. 


WIZIG  t.  BEISERT  et  aLt 

(Court  of  Civil  Appeals  of  Texas.   June  23, 
1909.) 

1.  Appeal  and  Bbbob  (|  1002*)— Review- 
Conflicting  Evidence. 

Where  the  testimony  of  the  parties  conflict 
as  to  a  particular  issue,  the  version  of  the  par- 
ty in  whose  favor  the  jury  found  must  be  ac- 
cepted on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3935;  Dec.  Dig.  {  1002.*] 

2.  Bills  and  Notes  (§  279*) — Liability  of 
Indorsee  —  Avoidance  fob  Fraudulent 
Representations. 

The  statement  of  an  attorney  for  the  in- 
dorsee of  a  note  that  the  indorser  would  not  be 
bound  thereby  is  only  the  expression  of  an  opin- 
ion as  to  the  legal  effect  of  the  indorsement,  and 
not  the  misstatement  of  a  fact  entitling  the  in- 
dorser to  avoid  liability  on  his  obligation  on  the 
ground  of  fraudulent  representation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  632;  Dec  Dig.  $  279.*] 

8.  Evidence  ({  441*)— Parol  Evidence— Ac- 
tion Against  Indorses— Agreement  Not 
to  be  Round  as  Defense. 

A  verbal  agreement  between  the  indorser 
and  indorsee  of  a  note  that  the  former  will  not 
be  bound  by  his  indorsement  Is  no  defense  to 
an  action  thereon,  for  the  reason  that  evidence 
thereof  cannot  be  offered  to  defeat  the  action. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2043;  Dec.  Dig.  §  441.*] 

Appeal  from  District  Court,  Lee  County; 
Ed.  R.  Sinks,  Judge. 

Action  by  Dave  Wlzlg  against  August 
Beisert  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

Watson  &  Slmmang,  for  appellant  Wm. 
O.  Bowers,  for  appellees. 

RICE,  J.  The  appellant  brought  this  suit 
against  John  Bullard  and  Melinda  Williams, 
as  the  makers,  and  August  Beisert,  as  the 
indorser,  of  five  certain  vendor's  lien  notes 
of  date  September  80,  1907,  each  for  the 
sum  of  $110,  payable  to  the  order  of  said 
Beisert  in  one,  two,  three,  four,  and  five 
years,  respectively,  after  date,  and  for  the 
foreclosure  of  the  vendor's  lien  on  a  certain 
tract  of  land  containing  51  acres  described  in 
the  petition,  conveyed  to  said  Bullard  and 
Williams  by  Beisert.  Appellant  alleged  that 
said  notes,  for  a  valuable  consideration, 
were  on  the  day  of  their  date  duly  indorsed 
to  him  by  said  Beisert,  and  prayed  judg- 
ment against  said  Bullard  and  Williams,  as 
principals,  and  against  Beisert,  as  indorser,  i 


by  the  fraudulent  representations  of  the  said 
Wizig  and  his  attorney  Watson,  alleging  that 
on  the  30th  of  September,  1907,  he  convey- 
ed the  land  to  said  Bullard  and  Williams  for 
the  consideration  of  $550,  of  which  stun 
they  paid  to  him  $50  In  cash,  and  the  bal- 
ance of  the  purchase  price  for  said  land  was 
to  be  paid  in  five  equal  installments  of  $100 
each,  payable  In  one,  two,  three,  four,  and 
five  years,  respectively,  after  date,  with  10 
per  cent  interest  thereon;  that  prior  to  the 
execution  of  said  deed  and  the  making  and 
execution  of  the  notes  for  the  deferred  pay- 
ment appellant  entered  Into  an  agreement 
with  said  Bullard  and  Williams  whereby  it 
was  agreed  and  understood  that  appellant 
should,  after  the  execution  and  delivery  of 
said  notes  for  the  deferred  payments,  be- 
come the  purchaser  of  said  notes;  that  but 
for  said  agreement  appellee  would  not  have 
conveyed  said  land  to  said  Bullard  and  Wil- 
liams; that  it  was  fully  understood  and 
agreed  at  the  time  of  the  execution  of  said 
conveyance  and  notes  that  appellee  was  in 
no  event  to  become  liable  to  appellant  by 
virtue  of  the  transfer  of  said  notes  to  him 
by  appellee;  that  in  pursuance  of  said  ar- 
rangement appellee  executed  and  deliver- 
ed to  Bullard  and  Williams  his  deed  of 
conveyance,  and  they  executed  and  deliv- 
ered to  defendant  the  notes  mentioned;  that 
thereafter,  on  the  same  day,  appellee,  for 
the  purpose  of  carrying  out  his  agreement 
respecting  the  transfer  of  said  notes  to  ap- 
pellant indorsed  said  notes  to  him,  with 
the  understanding  that  the  same  were  not 
In  any  way  to  bind  htm  as  Indorser  on  said 
notes;  that  appellee  was  a  German,  wholly 
unfamiliar  with  the  mode  and  manner  of 
transferring  the  notes  by  indorsement  and 
on  said  occasion  of  the  transfer  to  appel- 
lant and  before  the  execution  of  said  trans- 
fer, appellee  requested  appellant  and  his  at- 
torney Watson,  to  permit  him  to  take  said 
notes  to  some  other  person  who  was  famil- 
iar with  the  proper  mode  of  transferring 
them,  before  he  signed  his  name  to  said  in- 
dorsement; that  appellant  and  his  attor- 
ney for  the  purpose  of  defrauding  appellee 
falsely  and  fraudulently  represented  to  him 
that  by  signing  the  Indorsement  as  written 
upon  the  back  of  each  of  said  notes  he  would 
not  be  liable  as  indorser  thereon;  that  this 
appellee  not  having  bis  spectacles,  and  be- 
ing unable  to  read  the  Indorsement  as  writ- 
ten upon  the  back  of  said  notes,  signed  the 
same,  relying  upon  the  statement  of  appel- 
lant and  his  attorney  Watson  to  the  effect 
that  said  indorsement  would  not  In  any  way 
bind  him.  Bullard  and  Williams  having  fail- 
I  ed  to  answer,  judgment  went  by  default  as 
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against  them  for  the  amount  of  said  notes, 
interest,  costs,  and  attorney's  fees,  with  fore- 
closure of  the  vendor's  lien  on  the  land  in 
question.  There  was  a  jury  trial  as  to  ap- 
pellee Beisert,  resulting  in  a  verdict  and 
Judgment  In  his  favor,  from  which  this  ap- 
peal is  prosecuted. 

Briefly  summarized,  the  evidence  shows 
that  Beisert  sold  and  conveyed  the  land  to 
Billiard  and  Williams,  as  alleged,  and  that 
they  executed  to  him  in  payment  therefor 
the  notes  described  in  the  pleading,  and  that 
appellee  thereafter,  on  the  same  day,  in- 
dorsed them  to  appellant  It  further  ap- 
pears that  Watson  was  the  attorney  In  this 
transaction  for  appellant,  who  was  not  pres- 
ent at  the  time  the  notes  were  executed  and 
thus  indorsed.  While  it  is  shown  that  ap- 
pellee did  not  read  the  indorsement  before 
signing  same  on  account  of  not  having  his 
spectacles  with  him,  yet  there  la  nothing 
in  the  evidence  to  show  that  the  actual  con- 
tents of  the  indorsement  were  misrepresent- 
ed to  him  by  Watson.  It  to  true  that  ap- 
pellee testified  that  when  he  asked  Watson 
whether  he  would  be  responsible  by  reason 
of  the  indorsement,  he  (Watson)  replied  that 
he  would  not,  and  that  the  transaction  was 
between  Wlzig  and  the  makers  of  the  notes. 
It  is  but  fair,  however,  to  state  that  this 
was  contradicted  by  Watson,  but  since  the 
Jury  found  in  favor  of  appellee  as  to  this 
Issue,  for  the  purposes  of  this  appeal,  his 
version  thereof  must  be  accepted  by  us.  No 
express  agreement  is  shown  between  ap- 
pellant and  appellee  to  the  -effect  that  the 
latter  would  not  be  bound  by  his  indorse- 
ment; but,  even  if  it  were  conceded  that 
there  was  a  positive  agreement  between 
them  to  this  effect,  and  that  the  Indorsement 
was  made  by  reason  thereof,  we  do  not  thin 
it  would  alter  or  change  the  effect  to  be  giv- 
en to  this  transaction. 

A  peremptory  instruction  was  asked  by 
the  appellant,  which  was  refused  by  the 
court,  and  upon  which  he  assigns  error,  and 
this  assignment,  in  our  Judgment,  is  well 
taken.  We  do  not  believe  that  the  mere  fact 
that  Watson  may  have,  either  willfully  or 
innocently,  misstated  the  legal  effect  of 
the  Indorsement  to  appellee  would  preclu<* 
appellant  from  recovering  thereon.  It  was 
not  the  misstatement  of  a  fact,  but  only  the 
expression  of  an  opinion  as  to  the  legal  ef- 
fect of  the  indorsement  In  the  case  of 
Franklin  Insurance  Co.  v.  Vllleneuve,  25 
Tex.  Civ.  App.  856,  00  S.  W.  1014,  which 
was  an  action  to  set  aside  a  compromise 
settlement  had  by  appellee  with  the  insur- 
ance company  and  to  recover  the  balance 
due  upon  the  Insurance  policy,  it  was  al- 
leged that  the  agent  of  the  company,  in  or- 
der to  procure  such  compromise,  fraudulent- 
ly represented  that  the  policy  was  void,  the 
agent  it  seems,  basing  this  opinion  upon  the 
fact  of  the  false  representations  of  the  as- 
sured made  to  obtain  the  policy,  and  which 
would  have  vitiated  the  policy,  but  for  the 


fact  of  a  clause  in  it  to  the  effect  that  the 
same  should  be  Incontestable  after  one  year, 
it  was  held,  Chief  Justice  Fisher  deliver- 
ing the  opinion  of  the  court,  that  "the  rep- 
resentations of  the  agent  of  the  appellant  that 
the  policy  was  void,  could  be  regarded  as 
nothing  more  than  his  opinion  as  to  the  legal 
effect  of  the  policy.  The  fact  upon  which 
he  based  that  opinion  was  true;  that  is, 
that  the  assured  had  been  rejected  by  an- 
other Insurance  company,  and  but  for  the 
incontestable  clause  would  have  rendered  the 
policy  void.  *  *  *  He  made  no  state- 
ment as  to  the  contents  of  the  policy  to 
the  effect  that  It  did  or  did  not  contain  any 
particular  clause,  nor  were  biB  statements 
of  such  a  character  as  to  lull  inquiry  by 
her  into  its  contents.  •  *  *  His  state- 
ment that  the  policy  was  void  was  simply 
the  expression  of  his  opinion  as  to  its  legal 
effect  which  she  was  not  Justified  in  rely- 
ing upon,  as  it  came  from  her  adversary  and 
from  one  who  occupied  towards  her  no  con- 
fidential or  fiduciary  relationship."  Watson 
occupied  in  this  case  no  fiduciary  relation- 
ship to  appellee,  but  the  evidence  shows 
that  he  was  the  attorney  of  the  appellant, 
and  so  regarded  by  appellee.  The  court  in 
the  same  opinion  further  says:  "In  the  ab- 
sence of  the  existence  of  facts  from  which 
a  fiduciary  relationship  would  spring,  or  of 
a  nature  reasonably  calculated  to  excite  the 
confidence  of  one  as  to  the  statements  ami 
representations  of  another  concerning  ex- 
pressions of  opinion  relative  to  legal  ques- 
tions, authoritative  instances  cannot  be 
found  in  which  a  court  of  equity  has  granted 
relief  from  engagements  entered  Into,  based 
upon  such  expressions  of  opinion.  Expres- 
sions of  opinion  concerning  a  matter  of  law 
or  the  legal  effect  of  a  transaction  have  been 
the  basts  for  relief  extended  In  many  In- 
stances, but  in  all  of  the  well-considered 
cases  upon  this  subject  that  we  have  ex- 
amined it  has  been  found  that  the  circum- 
stances and  the  situation  of  the  parties  was 
such  in  their  relationship  towards  each  other 
that  would  Justify  one  in  relying  upon  the 
opinion  of  the  other.  Nothing  of  this  char- 
acter will  be  found  to  exist  in  this  case." 
We  therefore  hold  that  the  statement  made 
by  Watson  to  appellee  that  he  would  not 
be  liable  npon  said  indorsement  was  merely 
the  expression  of  an  opinion  as  to  the  legal 
effect  of  said  Indorsement,  In  contradistinc- 
tion to  a  statement  of  fact  relative  thereto, 
and  that  the  same  constitutes  no  defense 
to  this  action  upon  said  indorsement  aa 
against  htm. 

Coming  to  the  second  contention  relied 
upon  by  appellee  to  defeat  a  recovery  against 
him — that  is,  that  there  was  an  agreement 
between  him  and  the  appellant  to  the  effect 
that  he  would  not  be  bound  by  said  indorse- 
ment admitting  that  such  agreement  was 
absolutely  proven  (about  which  there  is  con- 
siderable question) — we  bold  that  while 
there  was  no  objection  made  to  the  Intro- 
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an  action  against  him  thereon.  In  the  case 
of  Cresap  v.  Manor,  63  Tex.  485,  this  ques- 
tion was  directly  passed  upon  by  our  Su- 
preme Court,  Judge  Willie  saying  that  "the 
appellant  attempted  to  show  that,  whilst  he 
bad  Indorsed  the  notes  in  blank,  it  was  the 
understanding  that  the  Indorsement  should 
be  without  recourse  on  him.  The  evidence 
upon  this  subject  was  contradictory,  and  the 
finding  of  the  judge  below  could  not,  there- 
fore, be  disturbed,  even  If  the  evidence  was 
admissible.  It  was  not  objected  to,  but  as 
the  case  was  decided  by  the  Judge  without 
a  jury,  and  he  found  against  the  appellant 
upon  this  point,  he  may  have  discarded  the 
whole  testimony  as  inadmissible  to  establish 
a  qualified  indorsement  Whilst  there  may 
be  some  conflict  in  the  decisions  upon  the 
point,  the  great  weight  of  authority  seems 
.to  be  that  testimony  cannot  be  received  to 
show  a  verbal  agreement  that  an  Indorse- 
ment was  without  recourse  when  It  is  not 
so  expressed  In  the  instrument  itself.  1 
Daniel  on  Negotiable  Instruments,  |  719. 
This  rule  obtains  as  well  when  the  ques- 
tion is  raised  between  the  Indorsee  and  the 
lndorser  as  when  it  is  raised  between  the 
latter  and  third  parties.  It  Is  treated  as  an 
attempt  to  vary  a  written  contract  by  parol 
testimony,  and  hence  not  allowable  under 
the  acknowledged  rules  of  law  and  evi- 
dence." See,  also,  Dwlggins  et  al.  v.  Mer- 
chants' National  Bank  (Tex.  Civ.  App.)  27  8. 
W.  171,  where  a  similar  ruling  was  made. 
In  volume  1  (5th  Ed.)  Daniel  on  Negotiable 
Instruments,  §  719,  it  is  said:  "Accordingly, 
the  lndorser  cannot  show  by  parol  evidence 
against  bis  Indorsee  that  it  was  agreed  that 
he  should  not  be  liable,  and  that  his  indorse- 
ment was  'without  recourse'  on  him.  If  so 
intended  it  should  be  so  expressed,  and  a 
drawer  might  as  well  offer  evidence  that 
the  holder  agreed  to  look  only  to  the  drawee. 
Nor  could  he  show  that  his  liability,  ac- 
cording to  agreement,  was  to  be  that  of  a 
guarantor  or  surety,  or  a  maker,  or  that  his 
signature  was  written  under  that  of  the 
payee  merely  In  order  to  identify  him;  nor 
that  it  was  stipulated  that  he  was  to  be 
liable  only  when  certain  estates  were  sold; 
nor  that  the  paper  was  only  to  be  negotiat- 
ed at  a  certain  bank;  nor  that  it  was  to  be 
renewed  for  two  months;  nor  that  the  lia- 
bility was  otherwise  conditional  or  different 
from  what  tbe  indorsement  imported" — cit- 
ing numerous  cases  In  support  of  the  text 
In  volume  2,  Randolph  on  Commercial  Pa- 
per (2d  Ed.)  |  779,  it  Is  said:  "One  who  In- 
dorses a  bill  or  note  In  blank  cannot  in  gen- 
eral, even  in  a  suit  by  his  Indorsee,  show 
that  the  indorsement  was  really  without 


remaining  assignments,  because,  in  sustain- 
ing this  assignment  it  Is  our  duty  to  re- 
verse the  judgment  of  the  court  below,  and 
here  render  judgment  In  behalf  of  appel- 
lant and  It  is  so  ordered. 
Reversed  and  rendered.  _ 


HEFLET  v.  HUGEN.t 
(Court  of  Civil  Appeals  of  Texas.    June  2, 

1909.) 

1.  Insane  Persons  (J  33*)— Appointment  of 
Guardian— Appeal. 

Where,  in  a  contest  in  the  county  court 
over  the  appointment  of  a  guardian  for  a  non 
compos  mentis,  the  court  in  rendering  judgment 
passed  on  the  father's  right  to  act  as  guardian, 
it  gave  jurisdiction  to  the  district  court  by  ap- 
peal or  certiorari,  to  revise  the  proceedings  of 
tbe  county  court. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  f  33.*] 

2.  Insane  Persons  (|  34*)— Parties  Enti- 
tled to  Guardianship. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
2583,  providing  that  in  the  case  of  a  person  of 
unsound  mind  the  nearest  of  kin  who  is  not  dis- 
qualified shall  be  appointed  to  the  guardianship, 
ft  was  not  error  to  award  the  guardianship  to 
the  father  of  an  incompetent  in  preference  to 
a  stranger. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  49;  Dec.  Dig.  f  84.*] 

3.  Insane  Persons  (|  83*)— Guardian— Ap- 
peal— Waiver  of  Right. 

Where,  in  a  contest  over  the  appointment 
of  a  guardian  of  an  incompetent  a  judgment 
was  rendered  appointing  his  father  as  guardian, 
and  thereafter  it  was  agreed  between  the  par- 
ties that  the  defeated  party  would  abandon  bis 
appeal,  and  join  tbe  father  in  a  request  for  the 
appointment  of  a  third  party  as  guardian,  ap- 

Jiellant  waived  his  right  to  appeal  from  the 
udgment 

[Ed.  Note.— For  other  cases,  sea  Insane  Per- 
sons, Dec  Dig.  §  33.*] 

4.  Insane  Persons  ((  83*)— Appointment  or 
Guabdian — Contest — Costs. 

Under  Rev.  St.  1895,  art.  2785,  providing 
that  where  a  party  shall  make  any  application 
or  opposition,  and  shall  be  defeated  on  the  tri- 
al, costs  shall  be  adjudged  against  such  party, 
where  one  voluntarily  attempted  to  secure  a 
guardianship  for  an  incompetent  and  to  defeat 
tbe  right  of  the  latter's  father  thereto,  costs 
were  properly  taxed  against  him  on  judgment 
for  the  father. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  f  33.*] 

Error  from  District  Court  Milam  Coun- 
ty; J.  C.  Scott  Judge. 

Contest  between  W.  T.  Hefley  and  F.  Hu- 
gen,  over  the  appointment  of  a  guardian  for 
a  non  compos  mentis.  There  was  a  judgment, 
and  said  W.  T.  Hefley  brings  error.  Af- 
firmed. 

Moore  ft  Moore,  for  appellant  J.  K.  Free- 
man and  W.  A.  Morrison,  for  appellee. 


•For  other  cases  »«e  same  topic  and  section  NUMBER  In  Dec.  &  Aza.  Digs.  1907  to  data,  *  Reporter  Index** 

t  Motion  for  rehearing  pending. 


guardian  of  tne  person  and  estate  of  F.  B. 
Hugen,  a  non  compos  mentis,  and  appointing 
F.  Hugen  guardian  In  his  stead,  and  for 
costs.  Second,  from  an  adverse  judgment 
rendered  on  a  motion  to  retax  costs  there- 
tofore awarded  against  him;  the  first  ren- 
dered Octobes-27,  1907,  and  the  second  June 
8,  1908. 

The  following  brief  history  of  the  case 
as  gleaned  from  the  record  will  aid  us  in  the 
orderly  presentation  and  consequent  disposi- 
tion of  this  ujppeal:  On  April  22,  1907,  an 
Information  was  filed  in  the  probate  court 
of  said  counts*  against  F.  H.  Hugen,  charg- 
ing him  with  being  a  person  of  unsound 
mind,  and  upon  trial  he  was  so  declared.  It 
was  alleged  In  said  information  that  said 
F.  H.  Hugen  had  recovered  a  judgment 
against  the  International  &  Great  Northern 
Railroad  Company  In  the  sum  of  $15,000, 
and  from  which  an  appeal  bad  been  taken 
and  the  case  finally  determined  in  his  favor, 
and  that  the  same  was  now  collectible, 
wherefore  a  necessity  existed  for  the  ap- 
pointment of  a  guardian  of  his  person  and 
estate.  On  the  29th  of  April  thereafter  the 
affiant  in  said  Information  presented  a  writ- 
ten suggestion  to  the  court,  to  the  effect 
that  W.  T.  Hefley,  Esq.,  was  a  suitable  and 
fit  person  to  be  appointed  as  such  guardian. 
It  appears,  however,  that  this  application  for 
his  appointment  was  contested  by  F.  Hugen, 
the  father  of  said  F.  H.  Hugen,  who  repre- 
sented that  there  was  no  necessity  for  the 
appointment  of  such  guardian,  showing  to 
the  court  that  he  had  a  previous  applica- 
tion pending  in  said  court  for  his  own  ap- 
pointment as  such,  and  further  alleging  that 
said  F.  H.  Hugen  Is  now  living  with  him  at 
his  home,  and  that  no  other  person  could 
or  would  feel  as  much  Interest,  or  take  as 
good  care  of  him,  as  he  would;  that  said 
W.  T.  Hefley  is  a  stranger  to  said  F.  H. 
Hugen,  living  at  Cameron,  some  20  miles 
away,  and  could  not  as  well  look  after  and 
take  care  of  said  F.  H.  Hugen  as  he  would. 
Upon  the  bearing  Hefley  was  appointed 
guardian,  and  qualified  as  such.  There- 
after said  F.  Hugen  removed  the  entire 
proceedings  by  certiorari  to  the  district 
court,  where  he  sought  to  vacate  the  appoint- 
ment of  said  Hefley  and  secure  his  own  ap- 
pointment as  guardian  of  said  estate.  The 
case  was  tried  at  the  October  term,  1907, 
of  the  district  court,  before  a  jury,  result- 
ing in  a  verdict  for  the  applicant  Hugen, 
and  upon  which  judgment  was  rendered 
appointing  him  guardian  of  the  person  and 
estate  of  his  said  son,  and  also  vacating  and 
annulling  the  appointment  of  Hefley  as  made 
by  the  county  court,  likewise  adjudging  the 
costs  against  said  Hefley  Individually.  Al- 
though notice  of  appeal  was  given  from  this 


and  W.  T.  Hefley,  whereby  It  was  agreed 
that  said  Hefley  would  abandon  bis  appeal, 
which  he  did,  and  join  the  said  F.  Hugen,  the 
father  of  said  non  compos  mentis,  In  a  re- 
quest to  the  county  court  to  appoint  one  I. 
N.  Bradshaw  guardian  of  said  F.  H.  Hugen, 
reserving,  however,  bis  right  to  contest  the 
validity  of  said  judgment  taxing  costs 
against  him.  And  it  further  appears  that 
said  county  court,  acting  upon  the  joint  re- 
quest of  said  Hefley  and  F.  Hugen,  did  ap- 
point said  Bradshaw  guardian  of  said  es- 
tate, who  qualified  as  such.  Thereafter,  on 
the  8d  of  June,  1908,  said  Hefley  filed  his 
motion  in  the  district  court  of  said  county, 
asking  to  have  said  judgment  for  costs 
against  him  reformed  and  annulled,  which 
motion  was  resisted  by  F.  Hugen,  and  the 
court,  having  heard  said  motion,  overruled 
the  same,  so  that  this  appeal  involves  the 
correctness  of  both  of  said  judgments  of  the 
district  court 

We  think  It  sufficiently  appears  from  the 
record  that  there  was  a  contest  In  the  coun- 
ty court  over  Hefley's  appointment,  made  by 
the  father,  F.  Hugen,  and  from  the  recita- 
tions of  said  judgment  we  must  presume 
that  the  court  passed  on  the  father's  right 
to  act  as  guardian,  which  fact,  of  itself, 
would  In  our  judgment  give  jurisdiction  to 
the  district  court,  by  appeal  or  certiorari, 
to  revise  the  proceedings  of  the  county  court 
In  this  particular.  If  correct  in  this,  it  is 
clear  that,  by  reason  of  the  statute  alone, 
the  district  court  did  not  err  in  awarding 
guardianship  to  the  father  in  preference  to 
Hefley.  Sayles'  Ann.  Civ.  St  1897,  art.  2583. 
But  aside  from  this,  we  are  inclined  to  think 
that  the  appellant  under  the  terms  of  the 
agreement  above  recited,  abandoning  his  ap- 
'  peal  and  joining  the  father  in  the  request 
i  that  Bradshaw  should  be  appointed  guard- 
•  lan,  waived  his  right,  if  any  he  had,  to  ap- 
peal from  said  judgment 
j  As  to  the  question  of  costs,  it  appears 
!  from  the  pleadings  that  there  was  an  issue 
1  or  contest  joined  in  the  county  court  over 
!  the  right  of  appellant  to  be  appointed  guard- 
j  lan,  and  in  which  proceedings  appellant  was 
successful.  The  recitations  of  the  judgment 
are  ample  to  show  that  the  court  considered 
the  avallibllity  of  F.  Hugen  as  a  fit  person 
to  act  as  guardian,  reaching  an  adverse  con- 
clusion thereon.  We  think  said  F.  Hugen 
had  the  right  to  appeal  from  such  judg- 
ment, and  have  the  same  reversed  In  the  dis- 
trict court  which  he  did.  There  the  plaintiff 
in  error  appeared  and  urged,  not  only  the 
correctness  of  the  judgment  of  the  county 
court  appointing  him  guardian,  but  contested 
as  well  F.  Hugen's,  the  father's,  right  to  be 
appointed,  in  which  proceedings  he  lost  and 
Hugen  won.   He  was  not  compelled  to  make 


lows:  "In  all  cases  where  a  party  shall 
make  any  application  or  opposition,  and  on 
the  trial  thereof,  he  shall  be  defeated,  all 
costs  occasioned  by  such  application  .or  op- 
position shall  be  adjudged  against  such  party 
by  the  court" — is  applicable,  and  that  by 
virtue  thereof  the  costs  were  properly  tax- 
ed against  plaintiff  in  error. 

Finding  no  error  in  the  judgment  of  the 
court  below,  the  same  is  in  all  things  af- 
firmed. 

Affirmed. 


INTERNATIONAL  &  G.  N.  R.  CO.  v. 
WHITE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  28, 
1909.) 

1.  Appeal  and  Erbob  ({  742*)— Assignments 
of  Error— Propositions. 

Assignments  of  error  containing  more  than 
one  proposition  cannot  be  submitted  as  propo- 
sitions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec  Dig.  §  742.*] 

2.  Death  (8  99*)  —  Verdict—  Excessiveness. 

Decedent,  who  was  killed  as  a  result  of  the 
alleged  negligence  of  defendant  railroad  compa- 
ny, left  him  surviving  a  mother,  a  wife,  and 
two  children.  Held,  that  a  verdict  for  $25,000, 
which  apportioned  $7,000  to  the  wife,  $2,000  to 
the  surviving  mother,  and  $8,000  to  each  of  the 
children,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  U  123-130;  Dec.  Dig.  I  99.*] 

3.  Trial  (f  251*)— Instructions. 

Where,  in  an  action  for  death  of  a  switch- 
man by  derailment  of  a  car,  the  petition  did  not 
specifically  allege  that  the  derailment  was  caus- 
ed by  a  rock  on  one  of  the  rails,  as  there  was 
evidence  to  indicate,  the  court  did  not  err  in 
charging  that  the  jury  should  find  for  defend- 
ant if  they  believed  from  the  evidence  that  a 
rock  on  the  rail  caused  the  derailment,  and  that 
the  presence  of  the  rock  was  not  due  to  negli- 
gence on  defendant's  part  "in  the  respects  al- 
leged by  plaintiffs  and  submitted  in  the  charge," 
the  negligence  alleged  and  submitted  being  the 
movement  of  the  train  at  an  exoessive  speed, 
and  permitting  the  space  between  the  rails  to 
become  bo  filled  that  the  rock  might  have  rolled 
therefrom  onto  the  rail. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  687-595;  Dec.  Dig.  {  251.*] 

4.  Death  (§  104*)— Instructions— "Pecuni- 
ary Aid.  ' 

In  an  action  for  death,  the  court  charged 
the  jury  to  determine  the  probable  amount  and 
value  of  the  "pecuniary  aid,"  if  any,  which  de- 
cedent would  probably  have  "contributed"  to 
plaintiffs  after  his  death,  if  he  had  not  been 
killed,  and  to  allow  the  present  pecuniary  val- 
ue thereof.  The  court  also  charged  the  jury  to 
allow  decedent's  children  in  addition  the  pecun- 
iary value  of  any  counsel  and  advice  which 
they  would  probably  have  received  but  for  de- 
cedent's wrongful  death.  Held,  that  the  word 
"contributed"  Indicates  that  the  "pecuniary  aid" 
referred  to  meant  something  more  tangible  than 
counsel  and  advice,  and  that  the  instruction  was 


Where,  in  an  action  for  wrongful  death,  an 
instruction  on  the  measure  of  damages  exclud- 
ed compensation  for  Iosb  of  society  of  deceased, 
and  limited  the  jury  to  pecuniary  loss  sustain- 
ed by  the  plaintiffs,  it  was  not  objectionable  be- 
cause it  did  not  specifically  exclude  the  jury's 
consideration  of  the  mental  and  physical  pain 
suffered  by  decedent  before  he  died. 

[Ed.  Note.— For  other  cases,  see  Death,  Cant. 
Dig.  {§  142-1'48;  Dec.  Dig.  {  104.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Action  by  Mrs.  Annie  M.  White  and  oth- 
ers against  the  International  &  Great  North- 
ern Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

a  R.  Fisher,  J.  H.  Talllchet,  S.  W.  Fisher, 
and  King  &  Morris,  for  appellant  J.  B.  Rec- 
tor and  James  H.  Robertson,  for  appellees. 

KEY,  J.  This  is  a  suit  for  damages  al- 
leged to  have  been  caused  by  the  wrongful 
killing  of  Bertie  White.  The  plaintiffs  are 
the  surviving  wife,  children,  and  mother. 
Bertie  White  was  a  switchman  in  the  de- 
fendant's yard  at  Austin,  Tex.,  and  while 
standing  on  the  running  board  upon  the  top 
of  a  box  car,  which  was  being  moved  by  a 
switch  engine,  the  car  was  derailed,  and  he 
was  thrown  or  fell  therefrom,  and  rwas 
caught  under  a  wheel  of  the  car  and  kill- 
ed. The  plaintiffs  charged  In  their  petition 
that  the  defendant  was  guilty  of  negligence 
(1)  in  moving  the  train  of  cars  at  a  high  and 
unlawful  rate  of  speed,  and  (2)  in  negligently 
constructing  and  maintaining  Its  switch  track 
upon  •  which  the  derailment  occurred.  The 
defendant's  answer  embraced  a  general  de- 
murrer and  special  exceptions,  a  general  de- 
nial, and  special  plea  of  assumed  risk. 
There  was  a  jury  trial  which  resulted  In 
a  verdict  and  judgment  for  the  plaintiffs 
for  $25,000,  apportioned  among  them  as  fol- 
lows: To  the  surviving  wife,  $7,000 ;  to  each 
of  the  surviving  children,  $8,000;  and  to  the 
surviving  mother,  $2,000.  The  defendant's 
motion  for  new  trial  having  been  overruled. 
It  has  appealed,  and  submits  the  case  in 
this  court  on  numerous  assignments  of  er- 
ror. 

Some  of  the  assignments,  and  especially 
the  21st  28th,  and  30th,  are  attempted  to  be 
submitted  In  appellant's  brief  as  proposi- 
tions, while  they  each  contain  more  than 
one  proposition,  and  are  not  followed  up  by 
appropriate  propositions,  as  required  by  the 
rules,  and  for  that  reaudh  have  not  been 
considered  by  this  court  Carmmack  v.  Rog- 
ers, 96  Tex.  457,  73  S.  W.  795;  Freeman 
v.  Puckett  (decided  by  this  court  two  weeks 
ago)  120  a  W.  514. 

In  many  respects  this  case  is  quite  simi- 
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and  while  In  that  respect  the  plaintiffs'  case 
is  not  as  strong  as  many  others,  still  we  find 
testimony  in  the  record  which  supports  the 
verdict  of  the  jury  upon  both  grounds  of 
negligence,  and  we  overrule  the  various  as- 
signments to  the  verdict,  and  hold  that  the 
latter  is  supported  upon  all  the  issues  sub- 
mitted to  the  Jury,  Including  the  amount  of 
damages  awarded  to  the  respective  plaintiffs. 
The  verdict  is  large,  but  we  cannot  say  that 
it  Is  excessive. 

Many  assignments  are  addressed  to  the 
charge  of  the  court,  only  three  of  which 
will  be  discussed  in  this  opinion,  as  follows: 
Appellant  submitted  testimony  tending  to 
show  that  the  derailment  was  caused  by  a 
rock  that  witnesses  claimed  to  have  found 
on  one  of  the  rails  of  the  track  at  or  near 
where  the  car  left  the  track,  and  upon  that 
subject  the  court  Instructed  the  jury  as  fol- 
lows: "(11)  Ton  are  further  instructed  that 
if  you  believe  from,  the  evidence  that  the 
derailment  of  defendant's  car  and  the  death 
of  Bertie  White  was  caused  directly  and 
proximately  by  the  presence  of  a  rock  on  the 
north  rail  of  a  curve  in  Its  track  at  the 
crossing  of  Fourth  and  Guadalupe  streets, 
and  if  you  further  believe  from  the  evidence 
that  the  presence  of  the  rock  on  the  rail  (if 
it  was  so  present)  was  not  due  to  negligence 
(if  any)  on  the  part  of  the  defendant  in  the 
respects  alleged  by  the  plaintiffs  and  submit- 
ted in  this  charge,  then  you  will  find  for  the 
defendant."  And  the  court  declined  to  give 
the  following  instruction  requested  by  ap- 
pellant: "You  are  Instructed  that  if  you 
believe  from  the  evidence  that  the  derail- 
ment of  defendant's  car  and  the  death  of 
Bertie  White  was  caused  directly  and  proxi- 
mately by  the  presence  of  a  rock  on  the  north 
rail  of  the  curve  in  its  track  at  the  crossing 
of  Fourth  and  Guadalupe  streets,  then  your 
verdict  must  be  for  the  defendant."  The  giv- 
ing of  the  one  and  the  refusal  of  the  other 
Instruction  are  assigned  as  error.  It  Is  con- 
tended on  behalf  of  appellant,  and  such  con- 
tention is  true,  that  appellees  did  not  specif- 
ically charge  in  their  petition  that  the  derail- 
ment was  caused  by  a  rock  on  one  of  the 
rails,  and  that  the  defendant  was  guilty 
of  negligence  in  permitting  the  rock  to  be 
there;  and  therefore  it  is  contended  that 
no  right  of  recovery  can  be  based  upon  a 
derailment  caused  by  the  presence  of  the 
rock  on  the  rail,  although  the  defendant  may 
have  been  negligent  In  permitting  it  to  be 
there.  It  is  true,  as  a  general  rule,  that  a 
plaintiff  cannot  recover  damages  on  account 
of  negligent  acts  there  are  not  pleaded,  but 
we  do  not  consider  that  the  charge  given  In 
this  case  conflicts  with  the  rule  referred  to. 
It  will  be  observed  that  that  charge,  in  ef- 
fect, directed  the  jury  to  find  for  the  defend- 


plaintiffs  and  submitted  In  charge.  The 
grounds  of  negligence  alleged  by  the  plain- 
tiffs, and  submitted  to  the  jury  in  a  previ- 
ous paragraph  of  the  charge,  were  moving 
the  train  at  an  excessive  rate  of  speed,  and 
permitting  the  space  between  the  rails  to 
become  filled  wlth\  dirt,  gravel,  and  small 
stones,  and  permitting  the  same  to  become 
packed  in  and  against  the  rolls  on  both  sides 
thereof.  It  may  be  that  the  rock  referred  to 
was  part  of  the  extraneous  mass  or  sub- 
stance which  the  plaintiffs  charged  that  the 
defendant  negligently  permitted  to  become 
packed  against  the  rail  in  question.  And  it 
may  also  be  that,  on  account  of  such  neg- 
ligence, or  negligence  in  moving  the  car  at 
an  improper  rate  of  speed,  the  rock  in  ques- 
tion was  removed  from  the  side  of  the  track 
and  pushed  on  top  of  the  rail  by  the  wheel 
of  the  car;  and,  if  so,  its  presence  on  the 
rail  was  'due  to  negligence  charged  in  the 
plaintiffs'  petition,  and  the  defendant,  un- 
less otherwise  excused,  was  liable  for  such 
Injury  as  resulted  directly  from  such  negli- 
gence. It  will  be  observed  that  the  charge 
complained  of  does  not  instruct  the  jury, 
either  directly  or  by  implication,  that  if  the 
presence  of  the  rock  on  the  rail  was  due 
to  any  character  of  negligence  on  the  part 
of  the  defendant  that  It  would  be  liable,  but 
Hmits  Its  liability  to  such  negligence  as  was 
alleged  by  the  plaintiffs  and  submitted  in  the 
court's  charge.  Thus  restricted,  the  charge 
was  correct,  because,  if  the  presence  of  the 
rock  on  the  rail  was  due  to  the  negligence 
charged  In  the  plaintiffs'  petition,  the  de- 
fendant should  not  escape  liability  merely 
because  the  plaintiffs  did  not,  in  specific 
terms,  charge  that  the  defendant  had  negli- 
gently caused  or  permitted  the  rock  to  be 
upon  the  rail.  Hence  we  hold  that  no  er- 
ror was  committed  by  the  trial  court  in  the 
charge  given,  nor  in  refusing  the  one  re- 
quested. 

Upon  the  measure  of  damages,  the  court 
instructed  the  jury  as  follows:  "(12)  If  the 
jury  find  for  the  plaintiffs,  you  will  deter- 
mine from  the  evidence  that  probable  amount 
and  value  of  the  pecuniary  aid,  if  any,  which 
the  said  Bertie  White  would  probably  have 
contributed  after  the  19th  day  of  February, 
1908,  If  he  had  not  been  killed,  to  the  plain- 
tiffs, Mrs.  Annie  M.  White,  Mrs.  Sarah 
White,  Henry  Edward  White,  and  Bertie 
Lee  White,  or  to  any  one  or  more  of  them, 
and  the  probable  pecuniary  value,  if  any,  of 
the  counsel  and  advice,  if  any,  which  the 
said  Henry  Edward  White  and  the  said 
Bertie  Lee  White  would  probably  have  re- 
ceived from  the  said  Bertie  White,  if  he 
had  not  been  killed,  and  fix  the  damages,  if 
any  you  find,  in  such  Bum  as  you  find  from 


portion  the  damages  bo  found,  If  any,  be- 
tween the  plaintiffs  In  such  shares  as  to  yon 
may  seem  Just,  stating  In  your  verdict  the 
amount.  If  any,  you  find  for  the  respective 
plaintiffs;  but  In  this  connection  you  are 
Instructed  that,  if  you  find  for  either  or  all 
of  the  plaintiffs,  they  are  not  entitled  to  re- 
cover any  damages  on  account  of  grief  or 
distress  of  mind  or  loss  of  society  because 
of  the  death  of  the  said  Bertie  White,  but 
can  only  recover  damages  for  such  pecuniary 
loss,  If  any,  as  the  evidence  may  show  they 
have  sustained,  respectively,  on  account  of 
his  death." 

Error  Is  assigned  upon  this  charge,  the 
first  objection  being  that  It  permits  a  double 
recovery  as  to  the  plaintiffs  Henry  Edward 
White  and  Bertie  .Lee  White,  the  children  of 
Bertie  White,  deceased.  It  is  insisted  on 
behalf  of  appellant  that  the  words  "pecuni- 
ary aid,"  used  in  the  first  part  of  this  charge, 
are  of  such  wide  signification  as  to  Include 
counsel  and  advice  of  a  father  to  his  chil- 
dren. This  question  has  caused  the  writer 
some  difficulty,  but  the  entire  court  has 
finally  reached  the  conclusion  that  the  charge 
in  question  was  not  so  framed  as  to  mis- 
lead the  Jury  into  awarding  double  compen- 
sation. To  begin  with,  we  must  presume 
that  the  jury  was  composed  of  men  of  aver- 
age intelligence  and  sense  of  right  When 
punitory  damages  are  not  Involved,  It  seems 
reasonable  to  suppose  that  fair-minded  ju- 
rors would  not  be  Inclined  to  award  to  a 
plaintiff  more  than  actual  compensation  for 
the  Injury  sustained,  unless  directed  so  to 
do  by  the  court,  and  would  be  disposed  to 
adopt  that  construction  of  the  charge,  If  per- 
missible, which  would  not  result  In  awarding 
double  and  unjust  damages.  If  it  be  con- 
ceded that  the  words  "pecuniary  aid,"  when 
used  alone  or  not  restricted  by  other  lan- 
guage, are  broad  enough  to  Include  counsel 
and  advice,  yet,  as  those  words  are  used  In 
the  charge  complained  of,  It  is  not  believed 
that  they  should  be  given  such  broad  signifi- 
cation. The  first  part  of  the  charge  deals 
with  damages  In  common  to  all  of  the  plain- 
tiffs, and  is  described  as  the  amount  and  val- 


sel  and  advice.  Furthermore,  the  charge 
told  the  jury  to  determine  the  probable 
amount  and  value  of  such  pecuniary  aid  as 
would  be  common  to  all  the  plaintiffs,  and 
then  instructed  them  to  determine  the  proba- 
ble pecuniary  value  of  the  counsel  and  advice 
which  the'  two  children  would  probably  have 
received  from  their  father.  This  Indicates 
that  it  was  the  intention  of  the  court  that 
the  value  of  the  father's  counsel  and  advice 
to  his  children  was  to  be  considered  as  ad- 
ditional to,  and  not  as  part  of,  the  pecuniary 
aid  referred  to  in  the  first  part  of  the  In- 
struction under  consideration. 

This  paragraph  of  the  charge  Is  also  com- 
plained of  because  it  did  not  in  specific 
terms  exclude  consideration  of  the  mental 
and  physical  pain  suffered  by  Bertie  White, 
the  deceased,  the  contention  being  that  the 
charge  was  misleading  on  account  of  such 
omission.  In  support  of  that  contention, 
as  well  as  the  other  objection  to  this  charge, 
the  case  of  I.  A  G.  N.  B.  R.  Co.  v.  McVey,  99 
Tex.  28,  87  S.  W.  828,  Is  cited  and  relied  on. 
In  that  case  the  charge  instructed  the  Jury 
to  award  such  damages  as  they  believed 
were  proportioned  to  the  Injury,  but  not  to 
allow  anything  by  way  of  solace  or  for  sor- 
row or  anguish  suffered  by  the  plaintiffs  as 
a  result  of  the  death  of  the  deceased.  The 
Supreme  Court  held  that  the  charge  was 
misleading,  because  It  did  not  exclude  com- 
pensation for  the  loss  of  the  society  or  com- 
panionship of  the  deceased.  The  charge  in 
this  case  excludes  everything  which  the  Su- 
preme Court  held  in  that  case  should  have 
been  excluded,  and,  In  addition  thereto,  told 
the  jury,  In  effect,  not  to  allow  any  damages 
other  than  for  pecuniary  loss  sustained  by. 
the  plaintiffs.  Attributing  to  the  members  of 
the  Jury  average  intelligence,  it  Is  not  to  be 
supposed  that  they  could  have  regarded  the 
mental  or  physical  suffering  of  the  deceased 
as  a  pecuniary  loss  sustained  by  the  plain- 
tiffs. 

On  the  whole  case,  our  conclusion  is  that 
the  judgment  should  be  affirmed,  and  it  Is 
so  ordered. 

Affirmed. 


idence— Suspension — Nature  of  Action. 
Shannon's  Code,  §  4455,  suspending  limi- 
tations while  defendant  is  without  the  state, 
does  not  apply  to  a  suit  to  set  aside  a  deed  for 
fraud  and  to  recover  certain  land,  in  which 
plaintiff  may  obtain  complete  relief  by  service 
by  publication. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  460 ;  Dec.  Dig.  {  87.*] 
2.  Limitation  of  Actions  (f -104*)— Suspen- 
sion of  Statute  —  Cause  of  Action  — 
Fbaudulent  Concealment. 

Where  a  cause  of  action  is  fraudulently 
concealed  from  complainant,  the  statute  of  lim- 
itations is  suspended  until  complainant  discov- 
ers the  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  $  511;  Dec.  Dig.  f  104.»] 
8.  Pbincipal  and  Agent  (8  177*)— Knowl- 
edge of  Agent— Fbaud. 

Where  complainant  appointed  her  brother 
as  her  agent  to  obtain  restitution  of  certain 
land  of  which  Bhe  had  been  deprived  by  fraud, 
she  was  bound  by  her  brother's  knowledge  of 
the  fraud  from  the  date  he  discovered  it. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Ajrent,  Cent.  Dig.  55  670-679;  Dec  Dig.  S 
177.*] 

4.  Limitation  or  Actions  (J  100*)— Fbaud— 
Djscoveby. 

Where  complainant  employed  her  brother 
to  obtain  restitution  of  certain  land  which  she 
had  been  induced  to  convey  by  fraudulent  rep- 
resentations, and  the  brother  acquired  knowl- 
edge of  the  fraud  in  1890,  complainant's  right 
of  action  was  barred  at  the  expiration  of  seven 
years  thereafter. 

[Ed.  Note— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  i  100.*] 

5.  Limitation  or  Actions  (|  104*)— Suspen- 
sion—Fbaudulent  Vendee. 

Concealment  of  a  cause  of  action  by  the 
vendor  will  not  prevent  the  running  of  limita- 
tions in  favor  of  a  fraudulent  vendee.  . 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f  511 ;  Dec  Dig.  i  104.*] 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; A.  B.  Plttman,  Judge. 

Action  by  Mary  Boro  against  Dora  R.  Hi- 
dell.  Judgment  for  defendant,  and  com- 
plainant appeals.  Affirmed. 

T.  K.  Riddles  and  Flnley  &  Flnley,  for  ap- 
pellant  Wright  &  Wright,  for  appellee. 

NEIL,  J.  The  bill  in  this  case  was  filed 

to  recover  a  half  interest  In  43  acres  of  land 
lying  on  the  Pigeon  Roost  road  in  Shelby 
county. 

It  is  alleged,  in  substance,  that  the  com- 
plainant was  a  niece  of  W.  H.  Hldell,  the 
husband  of  the  defendant  Dora;  that  she 
had  lived  In  the  same  house  with  him;  that 
the  greatest  confidence  and  affection  existed 
between  them;  that  she  became  a  nun,  and 
before  doing  so,  or  shortly  thereafter,  In- 
trusted all  of  her  property  rights  to  him; 
that  on  April  24,  1877,  he  procured  from 
her  a  deed  to  the  half  interest  in  the  43 
ncres  on  the  statement  that  it  was  neces- 

•For  other  cases  see  same  topic  and  section  NUMBER 
120  S.W.-61 


ward  suit." 

It  is  further  alleged  that  several  years 
thereafter— that  is,  in  1888— W.  H.  Hldel! 
wrote  to  the  complainant  a  letter,  in  which 
he  asked  that  she  sign  a  certain  deed,  which 
purported  on  its  face  to  be  a  deed  of  gift, 
of  the  same  half  Interest  in  the  43  acres  to 
his  wife,  the  defendant,  Dora  R.  Hidell;' 
that  upon  her  objecting  that,  under  the  rules 
of  the  religious  association  to  which  she  be- 
longed, she  could  not  make  a  deed  of  gift 
of  any  of  her  property,  he  replied  in  a  long 
letter  of  date  May  10,  1889,  in  which  he 
claimed  and  represented  that  she  was  in- 
debted to  him  for  a  fee  of  $200  paid  to  Mr. 
King,  a  lawyer  at  that  time  living  in  Mem- 
phis, for  services  in  the  litigation  above  re- 
ferred to,  and  also  that  she  was  indebted  to 
him  in  the  sum  of  $300  for  services  which 
he  himself  had  performed  as  a  lawyer  In  the 
litigation  referred  to;  that  he  had  paid  a 
considerable  amount  of  taxes  on  the  prop- 
erty, and  that  he  had  collected  practically 
nothing  from  the  rents,  and  that  the  prop- 
erty was  worth  only  about  $500;  that  the 
deed,  while  purporting  on  its  face  to  be  a 
deed  of  gift,  in  order  to  avoid  the  state  tax 
on  sales,  was  not  really  such,  but  was  sup- 
ported by  the  considerations  just  stated; 
that  he  desired  It  made  to  his  wife  as  a 
graceful  recognition  of  the  assistance  she 
had.  given  him  from  her  own  estate  in  sav- 
ing the  property  out  of  the  litigation  in 
which  it  had  been  Involved;  that,  yielding 
to  these  representations,  she  executed  the 
deed  on  June  17,  1889,  and  mailed  it  to  the 
said  W.  H. .Hidell,  but  that  complainant  did 
not  discover  their  falsity,  or  that  a  fraud 
had  been  practiced  upon  her,  until  1908.  a 
few  days  before  she  filed  her  amended  bill, 
the  substance  of  which  has  been  above  de- 
tailed. 

W.  H.  Hidell  died  In  1896,  and  for  several 
years  prior  thereto  was  confined  in  an  asy- 
lum for  the  Insane,  and  for  three  years  be- 
fore his  confinement  in  the  asylum  was  a 
person  of  failing  Intelligence. 

The  present  bill  was  filed  against  the  wid- 
ow, the  person  to  whom  the  deed  was  made. 
She  denied  all  of  the  allegations  of  fraud, 
and  also  Interposed  the  defense  of  the  stat- 
ute of  limitations  of  seven  years. 

The  purpose  of  the  bill  was  to  rescind  the 
deed  to  the  defendant,  Dora  R.  Hidell,  and 
to  recover  the  land  of  her. 

When  the  case  was  called  for  trial,  cer- 
tain issues  were  formulated  and  a  jury  call 
ed  to  try  them.   The  issues  and  the  respons- 
es of  the  jury  thereto  were  as  follows: 

"(1)  Was  the  deed  of  April  24.  1877.  ob- 
tained by  W.  H.  Hidell  from  complainant 
 . 
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defendant,  Dora  Hldell,  procured  from  com- 
plainant by  W.  H.  Hidell  by  false  and  fraud- 
ulent misrepresentations?   A.  Yes. 

"(3)  When  did  the  complainant,  Mary 
Boro,  learn  the  truth  with  regard  to  the  val- 
ue of  the  land  conveyed  by  her  in  said  deed 
of  June  17,  1889,  the  amounts  expended  by 
Hidell  on  said  land  In  her  behalf,  and  the 
character  and  value  of  the  services  claim- 
ed to  have  been  rendered  by  said  Hidell  In 
the  Woodward  suit?  A.  Personally  in  1908, 
but  through  her  agent,  James  Boro,  in  1890. 

"(4)  When,  by  the  exercise  of  due  dili- 
gence upon  her  part,  should  she  have  learn- 
ed the  truth  with  regard  to  these  transac- 
tions? A.  1890. 

"(6)  Was  Mary  Boro  informed  that  the 
deed  of  1890  to  Dora  R.  Hidell  was  procured 
from  her  by  fraud?  If  so,  when?  A.  Yes; 
in  1890,  when  her  agent,  James  Boro  was 
Informed. 

"(6)  When  could  she,  by  due  diligence, 
have  been  so  Informed?  A.  1890. 

"(7)  What  was  the  amount  of  rents  re- 
ceived by  W.  H.  Hidell  from  the  half  in- 
terest of  complainant  in  the  43  acres  Involv- 
ed in  this  lawsuit  up  to  the  17th  day  of 
June,  1889,  when  the  property  was  convey- 
ed to  the  defendant,  Mrs.  Hidell  ?  A.  $550. 

"(8)  When,  if  at  all,  did  the  confidential 
relation  between  Mary  Boro  and  W.  H. 
Hidell  cease  to  exist?    A.  1890." 

Upon  the  verdict  of  the  jury  coming  In, 
the  complainant  first  made  a  motion  for  a 
new  trial,  which  was  overruled.  She  then 
moved  the  court  for  a  judgment  In  her  favor 
upon  the  verdict.  This  was  overruled.  Then 
the  defendant  moved  for  a  judgment  on  the 
verdict  in  her  favor,  which  was  granted,  to 
the  effect  that  the  defendant  had  been  in 
adverse  possession  of  the  property  in  con- 
troversy, claiming  It  under  the  deed  of  June 
17,  1889,  from  the  date  of  that  deed,  and 
that  this  deed  was  duly  registered  In  Shelby 
county;  that  her  possession  had  been  con- 
tinuous; that  she  was  protected  by  the  stat- 
ute of  limitations  of  seven  years;  that  noth- 
ing had  been  shown  by  the  complainant  to 
affect  the  bar  of  the  statute;  that  the  com- 
plainant's bill  should  be  dismissed  at  her 
cost 

From  the  foregoing  decree,  the  complain- 
ant appealed  to  this  court,  and  has  here  as- 
signed errors. 

In  order  to  properly  understand  the  pur- 
port of  the  verdict  as  to  the  agency  of  Jamep 
Boro,  it  should  be  stated  that  the  record 
shows  the  following  facts: 

James  Boro  is  a  brother  of  the  complain- 
ant. In  the  fall  of  1889,  or  the  early  »nrf 
of  1890,  when  he  learned  that  the  deed  of 
June  17th  had  been  made,  he  wrote  to  his 
sister,  the  complainant,  that  her  uncle.  W 
H.  Hidell,  had  robbed  her  of  her  property. 


the  letters  that  passed  between  the  brother 
and  sister,  covering  that  period,  have  been 
lost  or  destroyed.  We  think  It  very  remark- 
able that  he  did  not  Inform  her  of  the  par- 
ticulars— so  remarkable  as  to  be  almost  in- 
credible. In  stating  the  matter  In  this  way 
we  do  not,  In  the  least,  mean  to  Impeach 
the  veracity  of  the  complainant.  We  deem 
her  to  be  an  honest,  upright,  good  woman. 
She  has  no  doubt  forgotten  the  particulars 
of  the  transactions  of  that  time;  her  time 
and  thought  having  been  wholly  devoted  to 
her  religious  vocation.  It  Is  probably  a  true 
construction  of  the  answer  to  the  third  issue 
that  the  jury  meant  to  say  that  she  had 
learned  of  these  matters  through  her  brother 
In  1890 — that  is,  that  he  had  informed  her 
of  the  particulars;  but  we  have  not  decided 
the  case  upon  this  assumption. 

It  appears,  from  complainant's  cross-ex- 
amination, and  from  the  cross-examination 
of  James  Boro,  that  In  the  latter  part  of 
1889,  or  the  early  part  of  1890,  she  appoint- 
ed her  brother,  James  Boro,  as  her  agent 
to  look  after  her  Interest  In  the  43  acres,  and 
also  a  storehouse  on  Second  street,  In  Mem- 
phis, and  all  other  property  which  she  had 
claims  to  In  the  hands  of  W.  H.  Hidell,  and 
to  recover  for  her  whatever  he  could. 

James  Boro  admits,  in  his  deposition.  In 
the  cross-examination,  that  he  had  full 
knowledge  as  far  back  as  1890  of  all  of  the 
particulars  of  the  fraud;  that  he  then  knew 
that  Hldell's  letter  of  May  10,  1889,  which 
his  sister  bad  sent  to-  him,  along  with  oth- 
er letters  of  Hldell's  misrepresented  the 
facts  to  her  in  the  various  particulars  above 
mentioned,  and  which  are  referred  to  In  the 
third  issue  submitted  to  the  jury.  These 
misrepresentations  consisted  of  misstate- 
ments which  Hidell  made  to  her  as  to  what 
he  had  paid  Mr.  King,  and  what  she  owed 
him,  and  as  to  the  value  of  the  property, 
and  as  to  what  he  bad  gotten  out  of  the 
property,  by  virtue  of  which  misrepresenta- 
tions he  procured  the  deed  from  the  com- 
plainant. We  say  the  evidence  shows  clear- 
ly that  In  1890  James  Boro  knew  fully  the 
extent  of  the  fraud.  He  was  then  the  agent 
of  the  complainant,  with  full  power  to  as- 
sert her  rights. 

The  present  bill  was  not  filed  until  the 
lapse  of  18  years  after  the  fraud  was  per- 
petrated. During  all  this  time  the  defend- 
ant, Dora  R.  Hidell,  had  been  In  adverse 
possession  of  the  land,  claiming  It  as  her 
own. 

1.  It  Is  Insisted  that  the  statute  of  limita- 
tions of  seven  years  (Acts  1819  [2  Scott's 
Comp.  Laws,  p.  482]  c.  28,  I  1)  did  not  run 
at  all,  because  during  the  whole  time  the 
defendant,  Dora  R.  Hidell,  was  a  nonresi- 
dent of  the  state. 

In  support  of  the  point  the  complainant 
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refers  to  section  4455  of  Shannon's  Code, 
which  reads  as  follows: 

"If  at  any  time  any  cause  of  action  shall 
accrue  against  any  person  who  shall  be  out 
of  this  state,  the  action  may  be  commenced 
within  the  time  limited  therefor,  after  such 
person  shall  have  come  Into  the  state;  and, 
after  any  cause  of  action  shall  have  accrued, 
if  the  person  against  whom  It  has  accrued 
shall  be  absent  from,  or  reside  out  of  the 
state,  the  time  of  his  absence  or  residence 
out  of  the  state  shall  not  be  taken  as  any 
part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

It  is  Insisted  that  the  terms  of  this  statute 
are  broad  and  general,  and  that  no  excep- 
tion thereto  can  be  made  by  the  court.  We 
are  referred  by  complainant's  counsel,  in  the 
very  able  brief  filed,  to  numerous  cases  from 
other  states  having  similar  statutes,  in  which 
It  has  been  held  by  the  great  majority  of 
them  in  accordance  with  the  contention  Just 
stated.  On  the  other  hand,  it  is  insisted  by 
defendant's  counsel  that  the  decisions  of 
this  court  bearing  upon  the  question  hold 
that  where  the  action  may  be  prosecuted 
without  the  necessity  of  personal  service  up- 
on the  defendant,  and  full  relief  granted,  the 
statute  quoted  does  not  apply. 

The  contention  of  defendant's  counsel  is 
correct  as  to  the  state  of  our  authorities  up- 
on the  subject  The  leading  case  is  Taylor 
v.  McGUl,  6  Lea,  294. 

In  this  case  the  facta  alleged  in  the  bill 
were,  in  substance,  that  one  A.  Hynes  Ewing 
had  died  the  owner  of  certain  real  estate; 
that  before  his  death  the  land  had  been  lev- 
led  on  by  one  Marshall  for  a  debt  of  $800; 
that  it  was  sold  after  his  death;  that  the 
'widow  of  Ewing  had  fraudulently  purchased 
It  with  a  view  to  placing  It  out  of  the  reach 
of  creditors;  that  there  were  no  personal 
assets;  that  the  administratrix  had  been  ab- 
sent from  the  state  most  of  the  time  since 
the  death  of  her  husband;  that  complainant 
bad  certain  debts  against  the  estate  of  the 
deceased.  The  purpose  of  the  bill  was  to 
set  aside  the  deed  made  to  the  widow  and 
to  subject  the  land  as  the  land  of  the  de- 
cedent. The  statute  of  limitations  of  three 
years  (against  nonresident  creditors)  appli- 
cable to  the  estates  of  decedents  was  plead- 
ed. It  was  insisted  in  behalf  of  complain- 
ants in  that  case  that  the  section  of  the  Code 
which  we  have  above  quoted,  taken  from  the 
act  of  1865  (Acts  1866,  p.  27,  c.  10,  f  3),  pre- 
vented the  running  of  the  statute  of  limita- 
tions. In  response  to  this  contention  the 
court  said: 

"What  is  not  within  the  purpose  or  mean- 
ing nor  within  the  mischief  to  be  remedied 
by  a  statute  cannot  be  held  included  In  the 
law,  even  though  literally  the  language 
might  Include  it  *  •  •  The  nature  of 
this  suit  then,  will  solve  the  question  as  to 
the  application  of  the  statute.  Could  the 
parties  to  these  bills  have  proceeded,  within 
the  time  of  absence  of  the  administratrix, 
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to  enforce  the  precise  claim  they  now-  mfe» 
as  creditors  of  A.  Hynes  Swing,  deceased, 
against  his  real  estate,  or  interest  which  be 
owned  in  real  estate  of  his  deceased  father, 
under  the  facts  stated  in  these  bills?  There 
were  no  personal  assets  to  be  exhausted  be- 
fore proceeding  to  subject  the  real  estate  de- 
scended to  the  payment  of  the  debts  of  the 
deceased  debtor.  The  heirs  of  said  deceased 
are  not  alleged  to  have  been  nonresidents, 
nor  any  difficulty  In  making  them  parties  to 
a  proceeding  under  the  act  of  1827  (section 
2267  of  the  Code  of  1858).  By  this  section 
this  proceeding  may,  it  is  true,  be  instituted 
by  the  administrator;  but  precisely  the  same 
right  is  given  on  the  part  of  a  'bona  fide 
creditor  whose  debt  remains  unpaid.'  Ei- 
ther may  file  his  bill  or  petition  in  the  courts 
having  Jurisdiction,  have  an  account  of  the 
debts  due,  and  a  sale  of  the  land  for  their 
payment  when  they  are  shown  to  exist  as 
required  by  the  statutes.  We  can  see  no 
possible  difficulty  In  the  way  of  these  cred- 
itors, had  they  chosen  thus  to  proceed. 
There  might  have  been  the  same  proceeding,  - 
in  substance,  as  the  one  now  before  the 
court  and  there  was  no  legal  obstacle  to 
such  a  proceeding.  The  fact  that  the  wid- 
ow and  administratrix  had  purchased  the 
lands  might  have  been  alleged,  precisely  as 
here,  and  she  have  been  made  party  by  pub- 
lication. The  court,  having  the  property  un- 
der its  Jurisdiction  and  control,  could  have 
effectuated  a  decree  against  it  and  thus, 
if  these  creditors  had  the  rights  now  claim- 
ed, they  could  have  been  made  good  and 
effectual  for  the  satisfaction  of  their  debts. 
*  *  *  The  principle  we  decide  Is  that 
where  the  party  had  his  remedy  complete' 
and  unaffected  by  the  absence  of  the  admin- 
istrator or  defendant  then  such  absence  has 
not  affected  his  right  to  sue,  and  is  there- 
fore not  within  the  purpose  of  the  act  of 
1865,  preventing  the  lapse  of  time  effectu- 
ating the  bar  of  the  statute  during  the  ab- 
sence of  a  party  to  be  sued." 

It  was  accordingly  held  that  the  bar  was 
complete,  more  than  three  years  having 
elapsed  between  the  death  of  the  deceased 
and  the  filing  of  the  bill. 

The  foregoing  case  was  reaffirmed  in  the 
latest  case  we  have  upon  the  subject  Tur- 
cott  v.  Railroad,  101  Tenn.  104,  45  S.  W.  1067, 
40  L.  R.  A.  768,  70  Am.  St  Rep.  661.  The 
facts  of  that  case  were  in  substance  that 
a  person  who  had  been  Injured  In  the  shops 
of  the  railroad  company  In  Vicksburg,  Miss., 
a  year  and  a  half  before  the  action  was 
brought  in  Shelby  county,  this  state,  was 
met  when  he  did  bring  suit  by  a  plea  of 
the  statute  of  limitations  of  one  year  appli- 
cable to  that  subject  He  endeavored  to 
escape  the  operation  of  the  statute  by  the 
fact  that  the  railroad  company  was  a  non- 
resident corporation  and  had  never  complied 
with  our  statutes  regulating  the  entry  of 
foreign  corporations  into  this  state,  con- 
cerning the  registration  of  their  charters, 
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etc.  It  was  shown  that,  although  the  com- 
,  pany  had  not  so  complied,  It  had  been  do- 
ing business  In  Shelby  county  for  many 
years,  and  had  a  regular  corps  of  agents  for 
the  purpose.  The  court  held  that,  although 
there  had  been  no  compliance  with  the  stat- 
utes above  referred  to  concerning  foreign 
corporations,  yet  the  company  was  all  the 
time  liable  to  suit,  since  It  actually  had 
agents  within  the  state  and  was  doing  busi- 
ness' here.  It  was  further  held  that,  being 
so  liable,  the  action  could  have  been  brought 
at  any  time  within  the  one-year  term,  and, 
not  haying  been  brought,  the  plaintiff  In  that 
case  Was  barred.  The  same  principle  was 
reaffirmed  as  late  as  1904  in  the  case  of 
Green  v.  Snyder,  114  Tenn.  100,  84  S.  W.  808. 

We  have  four  other  cases  In  this  state; 
but  three  of  them  (Ridge  v.  Cowley,  6  Lea, 
167;  Barbour  v.  Irwin,  14  Lea,  720;  Kempe 
v.  Rader,  86  Tenn.  191,  6  S.  W.  126)  have  no 
bearing  upon  the  special  phase  of  the  ques- 
tion we  now  have  before  us.  There  is  an- 
other case,  Carlin  v.  Wallace,  13  Lea,  573, 
that  does  have  such  bearing,  though  perhaps' 
not  in  a  direct  way.  In  that  case  It  appear- 
ed that  Carlin  had  previously  bought  from 
Wallace,  a  resident  of  Georgia,  a  lot  In  the 
city  of  Chattanooga  by  title  bond.  He  paid 
part  upon  the  property,  and,  failing  to  pay 
the  rest  of  the  purchase  money,  a  suit  was 
brought  against  him,  and  the  lot  sold  there- 
for, and  purchased  by  Carlin  at  the  master's 
sale.  He  stated  in  his  bill  that  when  he 
made  a  certain  payment  there  was  an  agree- 
ment between  Wallace  and  himself  that.  If 
any  mistake  In  calculation  had  been  made, 
Wallace  would  return  the  difference,  and 
that  In  fact  a  mistake  of  a  certain  sum  was 
made,  for  which  Wallace  was  Indebted  to 
him.  The  bill  also  alleged  that  Carlin  had 
now  paid  for  the  land,  and  that  he  was  en- 
titled to  a  deed  from  Wallace,  with  cove- 
nants of  warranty.  He  attached  some  other 
property  that  Wallace  had  in  Chattanooga 
to  make  good  the  claim  set  forth  in  the  bill. 
More  than  six  years,  the  limitation  period, 
had  expired  when  the  bill  was  filed,  and 
the  statute  of  limitations  was  accordingly 
pleaded  by  Wallace.  The  court  held  in  that 
case  that  no  time  had  commenced  to  run 
against  the  complainant,  although  he  might, 
at  any  time  within  the  six  years,  have  com- 
menced his  action  in  the  form  of  an  attach- 
ment proceeding,  as  was  finally  done. 

A  distinction  is  to  be  taken  between  a  suit 
by  attachment  and  one  of  the  kind  we  have 
now  before  the  court,  or  one  such  as  was 
the  subject  of  the  opinion  in  Taylor  v.  Mc- 
Glll,  bceause,  in  attachment  cases,  complete 
relief  cannot  be  given,  inasmuch  as,  if  any 
balance  be  due  upon  the  debt  after  the  ex- 
haustion of  the  property  attached,  there  can 
be  no  personal  Judgment  rendered  therefor, 
while  in  the  kind  of  case  we  now  have  be- 
fore us  there  is  no  necessity  for  personal 
judgment.  However,  the  case  of  Carlin  v. 
Wallace  was,  In  effect,  overruled  in  an  oral 


opinion  delivered  In  a  recent  case  at  Knox- 
vllle.    Templeton  v.  British  Association. 

In  the  kind  of  case  we  now  have  before  us, 
complete  relief  could  be  given  without  per- 
sonal service  of  process.  It  Is  a  real  action 
brought  In  the  county  where  the  land  lies, 
and  the  parties  interested  may  be  made  par- 
ties to  the  suit  by  publication.  Ray  v.  Haag, 
1  Tenn.  Ch.  App.  249. 

It  has  been  the  constant  practice  in  this 
state  to  proceed  in  real  actions  in  the  man- 
ner stated,  when  no  personal  service  could 
be  had  upon  the  persons  against  whom  the 
relief  was  sought  To  hold  differently  now 
would  probably  shake  many  titles.  The  doc- 
trine of  Taylor  v.  McGlil  has  become  a  rale 
of  property. 

We  shall  not  refer  especially  to  any  of  the 
authorities  cited  from  other  states  constru- 
ing similar  statutes  differently  from  the  rale 
laid  down  in  Taylor  v.  McGlli.  We  may  say, 
however,  that  we  are  much  less  concerned 
over  a  difference  in  the  construction  of  stat- 
utes than  we  would  be  if  the  weight  of  au- 
thority should  be  found  against  us  on  the 
announcement  of  a  common-law  rule. 

The  reason  assigned  in  the  authorities  con- 
struing the  statutes  of  other  states  upon  this 
subject  Is  that,  where  the  Legislature  makes 
no  exception  to  generality  of  an  act,  the 
courts  can  make  none  by  construction. 

This  was  the  argument  used  in  the  earlier 
cases  In  this  state,  when  the  principle  was 
struggling  for  recognition  in  equity  that  the 
statutory  limitation  would  not  run  daring 
■the  time  when  the  cause  of  action  had  been 
fraudulently  concealed.  The  operation  of 
the  principle  was  for  a  time  stayed  thereby, 
but  it  triumphed  in  subsequent  cases.  The 
same  suggestion  was  made  from  time  td 
time  when  the  question  arose  whether  a 
statute  could  operate  when  the  courts  were 
closed  during  the  Civil  War,  when  no  action 
could  be  brought.  After  the  expression  of 
some  doubt  upon  the  point  in  one  or  two 
cases,  and  the  decision  of  these  cases  upon 
other  grounds,  the  court  finally  decided  that 
the  exception  did  exist.  Yancy  ▼.  Taney,  5 
Helsk.  353,  354,  13  Am.  Rep.  5;  Peak  v. 
Buck,  3  Baxt.  71.  So  it  has  been  held  that, 
although  the  law  requires  that  a  widow  shall 
dissent  from  her  husband's  will  within  one 
year  after  the  testator's  death  or  otherwise 
be  bound  by  it,  and  no  exception  Is  made 
in  the  statute  in  favor  of  one  who  has  been 
prevented  by  fraud  of  the  executor  or  of 
others  interested  in  the  estate  from  making 
her  election,  yet  it  has  been  held  in  equity 
that  an  exception  exists  in  favor  of  such 
person.  Smart  v.  Waterhouse,  10  Yerg.  94; 
Morrow  v.  Morrow,  3  Tenn.  Ch.  582,  534. 
It  also  has  been  held  that,  although  the 
statute  upon  that  subject  makes  no  reserva- 
tion in  favor  of  persons  who  have  been  pre- 
vented by  mental  incompetency,  yet  in  eq- 
uity the  statute  would  be  so  construed  as  to 
permit  the  dissent,  notwithstanding  the  time 
had  elapsed.    Wright  v.  West  &  Wright,  2 
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deed,  it  1b  difficult  to  think  of  a  statute 
-which  may  not  be  subjected  to  such  con- 
struction. Rose  T.  Wortham,  95  Tenn.  505, 
608,  509,  32  S.  W.  458,  30  L.  R.  A.  609  et 
seq.,  and  cases  cited;  Maxey  v.  Powers,  117 
Tenn.  381,  403,  404,  101  S.  W.  181;  Wright 
v.  Cunningham,  115  Tenn.  445,  91  S.  W.  293; 
Miller  v.  Wolfe,  115  Tenn.  234.  89  S.  W.  398; 
Hamblen  County  v.  Cain,  115  Tenn.  279, 
89  8.  W.  103;  Nichols  &  Shepherd  Co.  v. 
Loyd,  111  Tenn.  145,  76  S.  W.  911;  Hardin 
v.  Hassell,  118  Tenn.  143,  100  S.  W.  720, 
syllabus  6. 

2.  The  next  contention  offered  by  com- 
plainant Is  that  the  cause  of  action  was 
fraudulently  concealed  from  the  complainant 
until  1908,  when  her  suit  was  brought  In 
response  to  this  point  it  Is #  insisted  by  the 
defendant  that,  even  assuming  that  there 
■was  a  fraudulent  concealment,  there  Is  no 
case  in  this  state  which  holds  that  this  would 
prevent  the  running  of  the  statute.  In  our 
early  cases  there  appeared  to  have  been  con- 
siderable doubt  upon  this  point.  The  rule 
was  clearly  announced  in  Shelby's  Heirs  v. 
Shelby,  Cooke,  179,  5  Am.  Dec.  686,  but  re- 
served In  the  later  case  of  Porter's  Lessee  v. 
Cocke,  Peck,  30,  46,  but  seems  to  have  been 
conceded  in  Reeves  v.  Dougherty,  7  Yerg.  232, 
236, 237, 238, 27  Am.  Dec.  496,  also  In  Haywood 
v.  Marsh,  6  Yerg.  G9,  and  in  Smart  v.  Water- 
bouse,  10  Yerg.  145.  It  was  announced  in 
Nicholson  v.  Lauderdale,  3  Humph.  200; 
Haynie  v.  Hall's  Ex'r,  5  Humph,  290,  202, 
42  Am.  Dec  427;  McLain  v.  Ferrell,  1  Swan, 
48,  52 ;  Peak  v.  Buck,  3  Bazt  71,  72;  Vance 
v.  Mottley,  92  Tenn.  310,  21  S.  W.  593;  Wood- 
folk  v.  Marley,  98  Tenn.  467,  471,  40  S.  W. 
479,  etc 

It  is  further  insisted  by  the  defendant 
that  since  James  Boro,  the  agent  of  com- 
plainant, had  full  knowledge  of  the  cause  of 
action  as  early  as  1890,  the  complainant  was 
affected  by  this  knowledge,  and  the  statute 
began  to  run  from  that  time.  It  Is  contend- 
ed, however,  by  the  complainant,  that  the 
knowledge  of  the  agent  would  not  affect  the 
principal,  and  we  are  referred  to  the  case 
of  Yarbrough  v.  Newell,  10  Yerg.  376,  381, 
382.  The  cases  we  have  upon  the  subject, 
In  addition  to  the  one  just  referred  to,  are 
Duke  v.  Harper,  6  Yerg.  280,  284,  287,  27 
Am.  Dec.  462;  Union  Bank  v.  Campbell,  4 
Humph.  394;  Tagg  v.  Tennessee  Nat.  Bank, 
9  Helsk.  479,  483.  484;  Rhat  v.  Mining  Co., 
5  Lea,  1,  03;  Bank  v.  Smith,  110  Tenn.  337, 
345,  75  S.  W.  1005.  These  cases  all  an- 
nounce the  rule  that  the  principal  is  bound 
by  the  knowledge  of  his  agent,  in  the  mind 
of  the  agent  at  the  time  he  is  acting  for 
the  principal.  We  are  not  sure  whether  the 
cases  in  C  and  10  Yerger  are  modified  by 
the  latter  cases,  which  state  the  rule  in 


Harper  the  duty  of  the  agent  was  confined 
simply  to  the  collection  of  rent.  It  was 
held  that  notice  to  him  by  the  tenant  that, 
be  disclaimed  the  title  of  his  landlord  would 
not  be  binding  upon  the  landlord,  unless  ac- 
tually communicated  to  him,  because  the 
agent  had  no  authority  to  enter  upon  ths 
premises,  or  to  sue  for  them,  upon  the  dis- 
claimer. In  Yarborough  v.  Newell  it  ap- 
pears that  Yarborough  had  mortgaged  cer- 
tain property  to  Newell,  and  that  Niblett 
subsequently  went  as  his  agent  and  tender- 
ed a  certain  sum  of  money  In  redemption, 
and  that  Newell  stated  to  Niblett  that,  while 
Yarborough  had  at  one  time  a  right  to  re- 
deem, the  time  had  expired.  It  did  not  ap- 
pear that  the  agent  informed  his  principal 
of  this  fact  The  court  held  that  as  Niblett 
was  Yarborough's  agent  only  to  tender  the 
money,  and,  as  he  had  no  authority  to  sue 
upon  failure  to  receive  this  money,  the  no- 
tice was  not  binding  upon  the  principal. '  It 
is  doubtful  whether  this  case  does  not  sta.te 
the  rule  too  narrowly.  However,  assumlag 
that  it  is  a  correct  statement  still  It  ap- 
pears In  the  present  case  that  James  Boro 
had  full  authority  from  his  sister  to  act  for 
her  to  obtain  restitution  of  the  land  in  con- 
troversy. We  are  of  the  opinion  that  under 
this  authority,  as  disclosed  In  the  deposi- 
tions of  both  James  Boro  and  the  complain- 
ant,  he  would  have  bad  the  right  to  sue  at 
any  time  after  the  matter  was  placed  \A  his 
hands.  The  right  of  action  was  therefore 
barred  at  all  events  at  the  expiration  of>  7 
years  from  the  year  1890.  This  suit  was 
not  brought  until  1908,  nearly  18  years  after 
the  suit  could  have  been  brought 

8.  It  is  also  Insisted  by  the  defendant  that 
every  other  point  aside,  the  bill  must  be 
dismissed,  because  the  limitation  of  seven 
years  began  to  run  in  favor  of  Mrs.  Dora 
R.  Hidell,  although  she  was  a  fraudulent 
grautee,  from  the  date  of  the  deed  made  to 
her  (which  was,  In  effect,  a  voluntary  cohr 
veyance  made  by  the  husband  to  his  wife, 
although  the  deed  was  made  directly  by 
complainant),  and  that  the  concealment  of 
the  cause  of  action  by  W.  H.  Hidell.  the 
husband,  would  not  stay  the  running  of  thp 
statute  of  limitations  as  against  the  said 
fraudulent  conveyee,  the  wife.  That  the 
statute  of  limitations  protects  a  fraudulent 
vendee  is  clear  under  the  authorities  (Por- 
ter's Lessee  v.  Cocke,  supra;  York  v.  Bright, 
4  Humph.  312;  Ramsey  v.  Quillen.  5  Lea, 
184;  Mulloy  v.  Paul,  2  Tenn.  Ch.  155);  and 
that  the  concealment  of  the  cause  of  action 
by  the  vendor  or  principal  will  not  prevent 
the  running  of  the  statute  of  limitations  in 
favor  of  such  fraudulent  vendee  Is  fuily 
sustained  by  Howell  v.  Thompson,  95  Tenn. 
|  396,  404,  32  S.  W.  309,  et  seq.;  Bates  v.  Pre- 


120  SOUTHWESTERN  REPORTER, 


(Ark. 


*fe,  151  U.  S.  149,  162,  14  Sup.  Ct  277,  38 
X»  fid.  106. 

The  question  of  laches  Is  discussed  by  both 
■Idea  In  the  briefs;  but,  as  the  points  al- 
ready determined  are  fully  decisive  of  the 
case,  we  need  not  go  Into  this  question. 

It  results  that  there  Is  no  error  In  the 
decree  of  the  chancellor  In  dismissing  the 
bill,  and  it  must  be  sustained,  with  costs. 


HENDERSON  v.  STATE. 
(Supreme  Court  of  Arkansas.   June  21,  1000.) 

1.  Weapons  (|  17*)— Cabbttng  Weapons — 
Warrant. 

A  warrant,  charging  generally  that  accused 
carried  a  pistol  as  a  weapon,  charges  the  carry- 
ing, as  a  weapon,  of  a  pistol  not  an  army  or 
navy  pistol,  or  of  carrying,  as  a  weapon,  an 
army  or  navy  pistol  in  any  manner  except  un- 
covered and  in  the  hand. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  |  17.*] 

2.  Indictment  and  Information  (|  160*)— 
Amendment  or  Indictment  to  Conform  to 
fsooF. 

The  proof  must  correspond  with  the  al- 
legations of  the  indictment,  and  the  indictment 
cannot  be  amended  to  correspond  with  the  proof. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  515;  Dec.  Dig. 
8  t«0.*J 

3.  Weapons  (I  17*) — Carrying  Weapons — 
Evidence — Instructions. 

Where  the  jury,  on  trial  for  carrying  a 
weapon  by  carrying,  as  a  weapon,  a  pistol  such 
as  is  not  used  in  the  army  or  navy,  or  of  car- 
rying, as  a  weapon,  an  army  or  navy  pistol 
in  any  manner  except  uncovered  and  in  the 
hand,  were  authorised  under  the  evidence  to 
6nd  that  the  pistol  carried  aa  a  weapon  was 
an  army  or  navy  pistol  accused  could  not 
complain  of  an  Instruction  authorizing  an  ac- 
quittal, unless  the  state  proved  that  the  pis- 
tol was  not  an  army  or  navy  pistol,  on  the 
ground  that  it  was  conflicting  with  a  correct 
instruction  submitting  the  issue  of  carrying  an 
army  or  navy  pistol. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  |  17.*] 

4.  Weapons  (J  17*)— Cabrtino— Evidence. 

Under  KJrby's  Dig.  H  1600,  1610,  inhib- 
iting wearing  or  carrying  in  any  manner,  as 
a  weapon,  any  pistol  except  an  army  or  navy 
pistol,  and  prohibiting  the  wearing  or  carry- 
ing of  an  army  or  navy  pistol  except  uncover- 
ed and  in  the  hand,  the  use  of  a  pistol  in  a 
fight,  though  but  for  a  moment,  is  evidence  that 
it  was  carried  as  a  weapon  within  the  statute ; 
the  other  Inhibited  conditions  existing. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec.  Dig.  I  17.*] 

Error  to  Circuit  Court,  Drew  County;  H. 
W.  Wells,  Judge. 

Hosia  Henderson  was  convicted  of  carry- 
ing a  weapon,  and  he  appeals.  Affirmed. 

The  appellant  was  arrested  on  a  warrant 
Issued  by  a  Justice  of  the  peace,  which  reads 
in  part  as  follows:  "It  appearing  that  there 
are  reasonable  grounds  for  believing  that 
Hosia  Henderson  has  committed  the  offense 
of  carrying  a  pistol  as  a  weapon,  you  are  com- 
manded forthwith  to  arrest  him,  and  bring 
him  before  me  to  be  dealt  wltb  according  to 


law."  The  appellant  was  tried  and  convicted 
in  the  Justice  court,  and  on  appeal  to  the 
circuit  court  was  tried  on  the  charge  con- 
tained in  the  warrant  of  "carrying  a  pistol 
as  a  weapon."  The  evidence  on  behalf  of 
the  state  tended  to  show  that  "at  Gaines 
Park,  In  Drew  county,  Ark.,  on  July  29,  1908, 
where  the  colored  people  were  having  a  bar- 
becue, appellant  left  his  shooting  gallery  and 
went  to  the  "barbecue  stand."  While  be 
was  In  the  stand,  one  Eld  Willis  threw  a  beer 
bottle  at  him,  whereupon  appellant  "dodged 
down,  and  when  he  raised  up,  he  pulled  a 
big  gun  'out  of  bis  pocket,  and  commenced 
shooting  at  Willis.  Tbe  pistol  was  a  82  Spe- 
cial." Another  witness  testified:  "He  took  a 
pistol  out  of  his  side  pocket  before  be  got 
In  the  stand."  When  appellant  was  arrest- 
ed after  the  shooting,  he  was  asked  where 
the  gun  was,  and  replied  that  he  left  It  at 
Miller's;  that  the  pistol  was  Miller's;  that 
he  got  It  out  of  Miller's  stand.  The  evidence 
on  behalf  of  appellant  tended  to  prove  that 
Ed  Willis  struck  two  women,  one  of  them 
appellant's  wife,  who  were  In  the  barbecue 
stand;  that  when  appellant  heard  the  wo- 
men, he  went  Into  the  stand,  and  asked  Wil- 
lis what  he  was  doing.  Willis  had  a  large 
knife  In  his  hand.  He  "grabbed  a  bottle 
and  made  three  motions"  at  appellant.  Ap- 
pellant "dodged  down,  and  raised  up  and 
threw  his  hands  under  the  table  and  shot 
twice.  He  did  not  pull  the  pistol  out  of 
his  pants  pocket."  When  the  shooting  was 
over,  appellant  laid  the  pistol  down  in  a 
chair,  and  left  it  there:  One  of  the  witnesses 
testified  as  follows:  "I  was  standing  talk- 
ing to  Henderson  at  his  shooting  gallery  at 
the  barbecue,  when  we  heard  Ed  Willis  curs- 
ing, and  a  woman  hollering.  I  told  Hender- 
son to  go  and  see  what  was  the  matter  with 
his  wife,  and  he  walked  right  over  to  the 
stand  where  Willis  was,  and  went  Inside 
the  stand.  I  did  not  see  any  pistol  about 
Henderson  when  he  left,  or  anything  to  In- 
dicate that  he  had  any  pistol.  Willis  had  a 
knife  open,  and  when  Henderson  told  him 
he  ought  not  to  treat  his  (Henderson's)  wife 
that  way,  Willis  cut  at  Henderson.  Hender- 
son dodged  down,  and  Willis  threw  a  bottle 
and  struck  him  on  the  head.  Henderson 
then  raised  up  and  shot  There  was  a  towel 
hanging  to  the  pistol  when  Henderson  grab- 
bed It  I  afterwards  wrapped  this  towel 
around  Henderson's  head  where  he  was  hit 
with  the  bottle  and  knocked  nearly  crazy. 
Henderson  did  not  take  tbe  pistol  out  of 
his  pocket,  nor  turn  bis  pocket  out  I  was 
right  against  the  stand  when  the  shooting 
started." 

The  court  instructed  the  Jury  as  follows. 
"(1)  Any  person  who  shall  wear  or  carry 
in  any  manner  whatever  as  a  weapon  any 
pistol  of  any  kind  whatever  except  such  pis- 
tols as  are  used  in  tbe  army  or  navy  of  the 
United  States,  shall  be  guilty  of  a  mlsde- 
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meanor,  provided  officers  whose  duties  re- 
quire them  to  make  arrests  or  to  keep  and 
guard  prisoners,  together  with  persons  sum- 
moned by  such  officers  to  aid  them  in  the 
discharge  of  such  duties,  while  actually  en- 
gaged in  such  duties,  are  exempt  from  the 
provisions  of  the  law  against  carrying  a 
pistol  as  a  weapon,  provided  further  any  per- 
son may  carry  such  weapon  when  upon  a 
journey  or  upon  his  own  premises.  (2)  Any 
person,  excepting  such  officers  and  persons 
on  a  Journey  and  on  their  own  premises,  who 
shall  wear  or  carry  such  a  pistol  as  is  used 
in  the  army  or  navy  of  the  United  States,  in 
any  manner  except  uncovered  and  in  his 
hand,  shall  be  deemed  guilty  of  a  misde- 
meanor. (3)  The  Jury  are  Instructed  that 
any  person  who  carries  a  pistol  as  a  weapon, 
who  is  not  an  officer  or  upon  a  journey,  or  on 
his  own  premises,  unless  he  carries  It  uncover- 
ed and  in  his  hand,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  less  than  $50  nor  more  than  $200, 
or  by  imprisonment  in  the  county  jail  not 
less  than  SO  days,  nor  mora  than  8  months, 
or  by  both  fine  and  imprisonment"  The  ap- 
pellant objected  to  the  giving  of  instructions 
numbered  two  and  three.  The  appellant 
made  the  following  requests  for  Instructions: 
"(1)  The  court  instructs  the  jury  to  return 
a  verdict  of  not  guilty.  Second.  The  court 
Instructs  the  jury  that  the  law  of  the  state 
of  Arkansas  as  against  'wearing  or  carry- 
ing* a  pistol  as  a  weapon.  If,  however,  a 
person,  who  Is  then  engaged  in  an  encoun- 
ter with  another,  picks  up  a  pistol  which 
happens  to  be  at  hand,  and  uses  it  in  defense 
against  the  assault  of  the  other  person,  and 
as  soon  as  the  difficulty  is  over  he  lays  the 
pistol  down  at  or  near  the  place  he  found 
It,  this  Is  not  such  a  wearing  or  carrying  of 
a  pistol  as  a  weapon  as  Is  contemplated  by 
the  law,  and  such  use  of  a  pistol  is  not,  In 
Itself,  against  the  law  of  the  land.  (3)  The 
court  Instructs  the  jury  that  the  burden  iff 
on  the  state  to  prove  that  the  pistol  was  not 
such  as  Is  used  in  the  army  or  navy  of  the 
United  States,  and  this  fact  must  be  proved 
by  testimony  offered  in  this  case,  and  not  left 
to  be  presumed  or  arrived  at  by  the  Jury 
from  the  general  knowledge  of  the  members 
of  the  jury;  and,  unless  the  state  has 
proven  by  competent  evidence  in  this  case, 
beyond  a  reasonable  doubt,  that  the  pistol 
in  question  was  not  such  as  Is  used  in  the 
army  or  navy  of  the  United  States,  the  jury 
will  acquit  the  defendant"  The  court  re- 
fused prayer  No.  1,  and  granted  Nos.  2  and 
3.  The  Jury  returned  a  verdict  of  guilty,  and 
assessed  the  fine  at  $75.  The  appellant  duly 
preserved  his  exceptions  to  the  rulings  of  the 
ctfurt,  and  assigned  these  as  errors  in  his 
motion  for  new  trial,  which  the  court  over- 
ruled, and  appellant  duly  prosecutes  this 
appeal. 

Williamson  A  Williamson,  for  appellant 
Hal  Norwood,  Atty.  Gen.,  and  C.  A.  Cunning- 
ham. Asst  Atty.  Gen.,  for  the  State. 


WOOD,  J.  (after  stating  the  facts  as 
above).  First:  As  early  as  Watson  v.  State, 
29  Ark.  290,  this  court  said:  "The  only 
purpose  of  the  warrant  Is  to  have  the  person 
charged  with  the  commission  of  the  offense 
arrested  and  brought  before  the  Justice,  or 
other  officer  issuing  it  to  be  dealt  with  ac- 
cording to  law;  and,  when  that  is  done,  it 
has  performed  its  function,  and  has  no  opera- 
tion whatever  upon  the  subsequent  proceed- 
ings. The  object  in  naming  or  stating  in  it 
the  offense  charged  is  only  that  the  person  to 
be  arrested  may  at  the  time  be  Informed  for 
what  he  is  arrested ;  but,  if  it  does  not  then 
sufficiently  appear,  It  can  have  no  such  ef- 
fect as  releasing  him  when  brought  before 
the  magistrate."  The  warrant  contained  the 
charge  generally  that  appellant  had  carried 
a  pistol  as  a  weapon,  and  this  was  sufficient 
to  admit  proof  of  carrying,  as  a  weapon,  a 
pistol  such  as  is  not  used  in  the  army  or  navy 
of  the  United  States,  or  of  carrying,  as  a 
weapon,  a  pistol  such  as  Is  used  in  the  army 
or  navy  of  the  United  States  in  any  manner 
except  uncovered  and  in  his  hand.  The 
warrant,  and  the  arrest  under  it  gave  the 
court  Jurisdiction,  and  it  was  then  a  ques- 
tion, to  be  determined  by  the  evidence,  as  to 
whether  the  appellant  had  carried  the  pistol 
as  a  weapon  such  as  Is  not  used  in  the  army 
or  navy  of  the  United  States,  or  whether  he 
had  carried  as  a  weapon  an  army  or  navy 
pistol  in  bis  pocket  or  in  some  other  manner 
than  in  his  hand  and  uncovered.  See  Black* 
nail  v.  State  (Ark.)  119  S.  W.  1119;  City  of 
Searcy  v.  Turner  (Ark.)  114  S.  W.  472;  Bur- 
row v.  Hot  Springs,  85  Ark.  390,  108  S.  W. 
823,  and  cases  there  cited. 

In  instruction  No.  3,  given  at  the  request 
of  appellant  the  court  told  the  jury  "that 
the  burden  was  on  the  state  to  prove  that 
the  pistol  was  not  such  as  is  used  In  the 
army  or  navy  of  the  United  States,  and  that 
this  fact  must  be  proved  by  testimony  offer- 
ed in  the  case,  and  not  left  to  be  presumed 
or  arrived  at  by  the  jury  from  their  general 
knowledge,  and  unless  the  state  has  proved 
by  competent  testimony  in  the  case,  beyond 
a  reasonable  doubt  that  the  pistol  in  ques- 
tion was  not  such  as  is  used  In  the  army  or 
navy  of  the  United  States,  the  jury  will  ac- 
quit the  defendant."  This  Instruction  was  In 
accord  with  the  doctrine  of  this  court  an- 
nounced in  Vaughan  v.  State,  84  Ark.  332, 
105  S.  W.  576;  McDonald  v.  State,  83  Ark. 
26,  102  S.  W.  703;  State  v.  Ring,  77  Ark. 
139,  91  S.  W.  11,  and  other  cases.  Under 
this  instruction  appellant  would  have  been 
entitled  to  a  verdict  of  not  guilty  as  matter 
of  law  upon  the  authority  of  the  above  cases, 
if  the  only  charge  against  him  had  been 
that  of  carrying  a  pistol  as  a  weapon  such 
as  is  not  used  in  the  army  or  navy  of  the 
United  States;  for  there  was  no  proof  that 
the  pistol  was  not  such  a  pistol  as  is  used 
in  the  army  or  navy  of  the  United  States. 

In  the  cases  of  State  v.  Ring,  McDonald 
r.  State,  and  Vaughan  v.  State,  supra,  the 
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charge  was  by  Indictment  under  section 
1009,  Kirby'3  Dig.  The  proof  bad  to  corre- 
spond with  the  allegations  of  the  indictment 
The  indictment  could  not  be  amended  to  cor- 
respond with  the  proof.  But  in  this  case,  as 
we  have  seen,  the  warrant  and  arrest  brought 
the  appellant  before  the  court  to  be  tried 
for  the  offense  of  carrying  a  pistol,  as  a 
weapon,  in  any  manner  that  the  evidence 
might  show  that  he  committed  that  offense, 
whether  by  carrying  as  a  weapon  such  pis- 
tol as  Is  not  used  In  the  army  or  navy, 
or  by  carrying  as  a  weapon  such  pistol  as 
was  used  in  the  army  or  navy  In  some 
other  manner  than  uncovered  and  In  his 
hand.  In  other  words,  the  charge  under  this 
warrant  was  tantamount  to  a  charge  of  the 
offense  of  carrying  a  pistol  as  a  weapon  in 
the  alternative,  and  brings  the  case  well 
within  the  rule  announced  In  Blacknall  v. 
State,  supra,  and  State  v.  Bailey,  62  Ark. 
490,  36  S.  W.  690.  It  follows  that  the  lat- 
ter clause  of  instruction  No.  3,  given  at  the 
request  of  appellant,  was  more  favorable  to 
him  than  the  evidence  warranted.  For  it 
told  the  jury  to  acquit  "unless  the  state  had 
proven  by  competent  evidence,  beyond  a  rea* 
sonable  doubt,  that  the  pistol  in  question  was 
not  such  as  is  used  in  the  army  or  navy  of 
the  United  States."  But  under  the  evidence 
the  appellant  was  not  entitled  to  acquittal  If 
the  state  proved  that  he  carried  in  his  pocket, 
as  a  weapon,  a  pistol,  even  though  It  was  such 
a  pistol  as  is  used  In  the  asmy  or  navy  of  the 
United  States.  The  state  adduced  evidence 
tending  to  prove  that  the  appellant  drew 
the  pistol  from  his  pocket,  which  be  used  as 
a  weapon.  Therefore  appellant  cannot  com- 
plain because  the  jury  Ignored  an  instruc- 
tion, given  at  his  request,  that  was  more 
favorable  to  him  than  the  law  authorized 
under  all  the  facts  that  the  evidence  tended 
to  prove.  This  instruction  No.  3  at  the  re- 
quest of  appellant  was  based  on  one  phase  of 
the  evidence  only,  to  wit,  that  there  was  no 
evidence  to  show  that  the  pistol  was  not 
such  as  is  used  in  the  army  or  navy  of  the 
United  States.  But  the  verdict  shows  that 
the  jury  grounded  their  verdict  upon  the  evi- 
dence, which  tended  to  show  that  the  appel- 
lant "pulled  a  big  gun  out  of  his  pocket" 
which  he  used  as  a  weapon.  It  was  within 
the  province  of  the  jury  to  accept  this  evi- 
dence on  behalf  of  the  state. 

On  the  theory  presented  alone  by  this  evi- 
dence the  jury  was  correctly  instructed  in 
instructions  numbered  2  and  3  given  at  the 
request  of  the  state.  These  instructions 
were  in  Irreconcilable  conflict  with  instruc- 
tion No.  3  given  at  the  request  of  appellant, 
since  that  allowed  the  jury  to  consider  only 
as  to  whether  the  pistol  was  not  such  a  pistol 
as  Is  used  in  the  army  or  navy  of  the  United 
States.  But  if  the  jury  bad  found  that  the 
pistol  was  not  such  as  is  used  in  the  army  or 
navy  of  the  United  States  according  to  in- 


struction No.  3  given  at  the  request  of  ap- 
pellant they  could  only  have  returned  a  ver- 
dict of  not  guilty.  The  fact,  therefore,  that 
they  returned  a  verdict  of  guilty  shows  that 
their  finding  was  based  on  the  charge  of  his 
carrying  a  pistol  as  a  weapon  such  as  is 
used  in  the  army  or  navy,  in  a  manner  except 
uncovered  and  in  his  hand.  The  conflict  in 
the  instructions  could  not  have  confused  the 
jury.  The  propositions  covered  by  them 
were  entirely  distinct,  and  the  verdict  shows 
which  view  of  the  evidence  the  jury  must 
have  adopted,  and  that  such  view  was  neces- 
sarily based  upon  the  correct  instructions  in 
the  cause.  The  erroneous  Instruction  was 
In  appellant's  favor,  and  invited  by  him,  and 
therefore  he  cannot  complain  because  such 
instruction  is  in  conflict  with  other  instruc- 
tions that  are  correct. 

Second.  The  second  instruction,  given  at 
appellant's  request,  is  not  the  law.  The 
statute  inhibits  "wearing"  or  "carrying"  "In 
any  manner  whatever  as  a  weapon  any  pis- 
tols except  such  as  are  used  In  the  army  or 
navy  of  the  United  States"  (Kirby's  Dig. 
i  1609),  and  makes  it  unlawful  to  "wear"  or 
"carry"  "any  such  pistol  as  is  used  in  the 
army  or  navy  in  any  manner  except  uncov- 
ered and  in  his  hand"  (Kirby's  Dig.  f  1610). 
To  "wear"  or  "carry"  "In  any  manner  as  a 
weapon"  Is  broad  language.  The  statute 
"takes  no  note  of  the  time"  the  pistol  shall 
be  carried.  The  purpose  is  to  prevent  the 
"wearing"  or  "carrying"  about  the  person 
any  of  the  pistols  mentioned  under  the  cir- 
cumstances detailed  in  the  statute  as  weap- 
ons; L  e.  to  be  used  aggressively  or  de- 
fensively. The  length  of  time  It  may  be  car- 
ried for  such  purpose  Is  wholly  immaterial. 
Other  Inhibited  conditions  existing,  the  use  of 
a  pistol  in  fight,  though  but  for  a  moment  or 
second,  Is  evidence  that  It  was  carried  as  a 
weapon  in  the  sense  of  the  statute.  See 
Lcmmons  v.  State,  56  Ark.  559,  20  S.  W.  404 ; 
Carr  v.  State,  34  Ark.  450,  36  Am.  Rep.  15. 
The  court  had  correctly  declared  the  law 
applicable  to  the  charge  of  carrying  a  pis- 
tol such  as  Is  used  in  the  army  or  navy  of 
the  United  States.  Therefore  it  was  not 
error  to  refuse  this  as  applied  to  that  kind 
of  pistol. 

Finding  no  prejudicial  error,  the  judgment 
Is  affirmed. 


OREXB  PARKER  CO.  v.  EMERSON. 

(Supreme  Court  of  Arkansas.   June  28,  1909.) 

Executors  and  Administrators  (|  227*)— 
Claims— Verification. 

Under  Act  March  13,  1867  (Laws  1866- 
67,  p.  318),  amending  Gould's  Dig.  c  4,  H  102. 
103,  so  as  to  allow  an  attorney  or  agent,  cog- 
nizant of  the  facts,  to  authenticate  the  claims 
of  his  principal  against  a  decedent's  estate,  etc, 
attorneys  or  agents  of  all  persons,  including 
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corporations,  may  authenticate  the  claims  of 
their  principals  against  the  estates  of  decedents. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  816;  Dec 
Dig.  f  227.*] 

Appeal  from  Circuit  Court,  Marlon  County; 
Brlce  B.  Hudgins,  Judge. 

Proceedings  by  the  Orene  Parker  Company 
against  W.  0~  Emerson,  administrator  of 
K.  J.  Hudson,  deceased,  to  establish  a  claim 
against  the  estate  of  the  deceased.  From 
a  judgment  of  the  circuit  court  dismissing 
the  action,  claimant  appeals.  Reversed  and 
remanded. 

8.  W.  Woods,  for  appellant  W.  8.  Chas- 
taln,  for  appellee. 

BATTLE,  J.  "This  case  originated  In  the 
probate  court  of  Marlon  county.  It  Is  found- 
ed on  the  note  and  affidavit  as  follows,  to 
■wit: 

"•$0.60.  January  6,  3905. 

'"Ninety  (90)  days  after  date  I  promise 
to  pay  to  the  order  of  the  Orene  Parker  Co. 
nine  and  60/100  ($9.60)  dollars. 

"  'For  value  received,  negotiable  and  pay- 
able without  defalcation  or  discount,  and 
with  Interest  from  maturity  at  the  rate  of 
10  per  cent  per  annum,  and  if  interest  be 
not  paid  annually  to  become  as  principal, 
and  bear  the  same  rate  of  Interest.  > 

"  'No.  .   Due  . 

-  'K.  J.  Hudson. 

"'State  of  Arkansas,  County  of  Marlon — ss.: 
"  'John  H.  Woods,  being  sworn,  states  that 
be  is  one  of  tbe  attorneys  in  this  case  for 
the  claimant  the  Orene  Parker  Co.,  who  are 
nonresidents  of  this  state  and  are  absent 
from  tbe  county;  that  be  has  made  diligent 
inquiry,  and  is  acquainted  with  the  facts 
of  this  claim;  and  that  he  verily  believes 
that  nothing  has  been  paid  or  delivered  to- 
wards tbe  satisfaction  thereof,  and  that 
tbe  sum  claimed,  $9.92,  is  Justly  due  from  the 
estate  of  K.  J.  Hudson,  deceased,  to  the 
said  claimants.  John  H.  Woods. 

"  'Subscribed  and  sworn  to  before  me  this 
August  7,  1905.       J.  W.  Smith,  Clerk.' 

"The  administrator  declined  to  allow  the 
claim,  whereupon  the  administrator  was  du- 
ly served  with  notice  that  the  demand  would 
be  presented  to  the  probate  court  for  allow- 
ance. 

"On  presentation  of  the  claim  in  the  pro- 
bate court  for  allowance,  the  defendant  filed 
an  answer  in  substance  as  follows: 

"(1)  That  neither  the  defendant  nor  the 
estate  of  Hudson  are  indebted  to  the  Orene 
Parker  Company,  or  liable  for  said  demand. 

"(2)  That  tbe  claim  is  unjust  in  that  It 
is  founded  upon  an  illegal  consideration. 

"(3)  That  said  contract  was  procured  in 
violation  of  section  5138  of  Klrby's  Digest, 
and  is  void. 

"(4,  6,  and  6)  That  said  debt,  being  for 


liquors  sold  in  prohibited  territory,  Is  void, 
etc. 

"On  the  trial  in  the  probate  court  the  claim 
was  allowed. 

"The  administrator  appealed  from  the 
Judgment  to  the  circuit  court 

"In  the  circuit  court  the  administrator 
filed  a  motion  to  dismiss  the  action,  in  sub- 
stance as  follows:  That  said  demand  is  not 
properly  verified,  the  plaintiff  being  a  cor- 
poration, and  the  claim  is  not  verified  by  its 
cashier  or  treasurer,  as  the  laws  require, 
and  should  on  that  account  be  dismissed, 
and  not  allowed.   Prayer  for  dismissal,  etc. 

"The  court  sustained  the  motion  and  dis- 
missed tbe  action,  to  which  ruling  of  tbe 
court  the  appellant  at  the  time  excepted,  and 
caused  the  same  to  be  noted  of  record,  and 
prayed  an  appeal  to  the  Supreme  Court, 
which  appeal  was  by  the  court  granted." 

The  only  question  in  this  case  is:  Is  an 
attorney  of  a  corporation  authorized  by  the 
laws  of  this  state  to  make  the  affidavit  nec- 
essary to  authenticate  its  claim  against 
the  estate  of  a  deceased  person? 

Sections  87  and  88,  c.  4,  of  the  Digest  of 
the  Laws  of  Arkansas  of  1837,  areas  follows: 

"Sec.  87.  Before  any  executor  or  adminis- 
trator shall  pay  or  allow  any  debt  demanded 
as  due  from  the  deceased,  founded  on  any 
judgment  decree,  bond,  note,  bill  or  account, 
the  person  claiming  such  debt  shall  make 
an  affidavit  that  nothing  has  been  paid  or 
delivered  toward  the  satisfaction  of  such 
debt  except  what  is  mentioned  or  credited, 
and  that  the  sum  demanded  is  justly  due. 

"Sec.  88.  In  ease  of  a  debt  due  a  corpo- 
ration, the  cashier  or  treasurer  shall  make  the 
affidavit  required  by  the  preceding  section." 

"Under  the  law  as  it  then  was,  no  one  but 
the  claimant  could  make  the  affidavit  re- 
quired to  establish  such  a  claim.  It  could 
not  be  made  by  an  agent  or  an  attorney. 
Beirne  v.  Imboden,  14  Ark.  237;  Marshall 
v.  Green,  24  Ark.  410;  Saunders  v.  Budd, 
21  Ark.  519." 

Section  2  of  an  act  entitled  "An  act  to  pre- 
scribe the  mode  of  proving  certain  accounts, 
and  for  other  purposes,"  approved  March 
6,  1867  (Laws  18C6-C7,  p.  210),  was  thereaft- 
er enacted,  as  follows:  "That  the  affidavit 
required  in  section  102,  chapter  4,  Gould's 
Digest  to  authenticate  demands  exhibited 
for  allowance,  against  the  estate  of  deceased 
persons,  may  be  made  by  any  person,  other 
than  the  claimant,  who'  may  be  acquainted 
with  the  facts  sworn  to,  and  who  is  other- 
wise competent  to  give  evidence  In  a  court 
of  justice;  and  such  affidavit  shall  have  the 
same  force  and  effect  as  if  made  by  the 
claimant" 

The  affidavit  referred  to  in  this  section  is 
the  affidavit  mentioned  in  section  87,  c  4, 
of  the  Revised  Statutes  of  1837. 

The  act  entitled  "An  act  to  amend  sections 
102  and  103,  of  Gould's  Digest  of  the  Statutes 
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allow  an  agent  or  attorney,  who  may  be 
cognizant  of  the  facts,  to  authenticate  the 
claims  of  their  principals  against  estates 
of  deceased  persons,  by  making  affidavits 
that  be  has  made  diligent  inquiry  and  exam- 
ination, and  that  he  does  verily  believe  that 
nothing  has  been  paid  or  delivered  toward 
the  satisfaction  of  the  demand,  except  the 
amount  credited,  and  that  the  sum  demand- 
ed is  Justly  due." 

The  effect  of  this  act  Is  to  allow  and  au- 
thorise the  agents  or  attorneys  of  all  persons, 
Including  corporations,  to  authenticate  the 
claims  of  their  principals  against  the  estate 
of  deceased  persons.  But  appellee  cites  Lan- 
igan  v.  North,  69  Ark.  68,  63  8.  W.  62,  to  the 
contrary.  A  careful  reading  of  the  opinion 
in  that  case  will  show  that  It  was  not  held 
in  that  opinion  that  agents  or  attorneys 
of  corporations  or  persons  could  not  law- 
fully authenticate  the  claims  of  their  prin- 
cipals by  complying  with  the  acts  of  1867. 

The  claim  of  appellant  was  properly  au- 
thenticated, and  should  have  been  allowed. 

Reversed  and  remanded,  with  directions 
to  the  court  to  allow  the  claim. 


BIGGS  v.  ST.  LOUIS,  I.  M.  &  S.  RT.  CO. 
(Supreme  Court  of  Arkansas.   Jane  21,  1909.) 

1.  Parent  and  Child  (J  5*)— Services  of 
Child— Right  to  Wages. 

The  father  or  the  widowed  mother  Is.  in 
general,  entitled  to  the  services  and  earnings 
of  a  minor  child,  based  on  the  right  of  the 
parent  to  the  custody  and  control  of  the  child 
and  his  duty  to  maintain  and  educate  him. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  SI  70-76;  Dec  Dig.  I  5.*] 

2.  Parent  and  Child  (f  5*)— Right  to  Earn- 
ings—Relinquishment. 

A  parent  may  relinquish  his  right  to  the 
services  and  earnings  of  a  child,  either  express- 
ly or  by  implication,  which  may  be  shown  by 
the  parent  allowing  the  child  to  make  his  own 
contracts  and  to  collect  and  retain  his  earnings. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  U  70-76;  Dec.  Dig.  |  5.*] 

8.  Parent  and  Child  (§  6*)— Right  to  Earn- 
ings —  Relinquishment  —  Action  for 
Wages— Right  to  Sue. 

Where  a  parent  has  relinquished  his  right 

to  the  wages  of  his  child,  the  right  of  action 

to  recover  such  wages  is  in  the  child,  and  not 

in  the  parent. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  IS  77,  78;  Dec.  Dig.  f  6.»] 

4.  Parent  and  Child  (J  5*)— Services  or 
Child— Relinquishment— Revocation. 
A  parent  may  revoke  his  relinquishment  of 
the  child's  services  and  earnings  as  to  future 
wages  only. 

[Ed.  Note.— For  other  cases,  see  Parent  and 

Child,  Dec.  Dig.  f  5.»] 


[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dee.  Dig.  I  &•] 

6.  Parent  and  Child  (f  6*V—  Services  of 
Child— Action  by  Minor— Defenses. 

Where  a  minor  had  been  emancipated  in 
so  far  as  his  right  to  the  proceeds  of  his  own 
labor  was  concerned,  and  his  mother  as  his 
next  friend  brought  suit  against  defendant  to 
recover  for  past  services,  she  had  no  authority, 
either  to  compromise  the  case,  or  to  receive  any 
money  belonging  to  the  minor;  her  only  au- 
thority as  next  friend  being  to  prosecute  the 
suit  without  authority  to  take  any  action  bind- 
ing on  the  minor,  except  with  the  consent  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  I  6.*] 

7.  Master  and  Servant  (|  88*)— Action  fob 
Wages— Penalty. 

Where  plaintiff's  foreman  told  plaintiff  at 
the  time  of  his  discharge  that  the  money  due 
him  for  his  wages  would  be  sent  to  defendant's 
depot  agent  at  D.,  and  plaintiff  agreed  to  that 
place  for  receiving  payment  such  agreement 
was  equivalent  to  a  request  on  plaintiff's  part 
to  have  the  money  dne  him  sent  to  the  sta- 
tion, within  Acts  1906,  p.  538,  amending  Kir- 
by's  Dig.  |  6649,  requiring  a  request  or  notice 
for  payment  as  a  condition  precedent  to  the 
recovery  of  a  penalty  for  a  master's  failure  to 
pay  wages. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Dec.  Dig.  !  83.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; Frank  Smith,  Judge. 

Action  by  Sammy  Biggs,  by  his  next 
friend,  Sallie  Biggs,  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. Verdict  for  defendant  and  plaintiff 
appeals.   Reversed  and  remanded. 

Huddleston  &  Taylor,  for  appellant  E. 
B.  Kinsworthy,  S.  D.  Campbell,  and  F.  R. 
Suits,  for  appellee. 

FRAUENTHAL,  J.  The  plaintiff,  Sammy 
Biggs,  by  his  next  friend,  Sallie  Biggs,  Insti- 
tuted this  suit  against  the  defendant  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  before  a  justice  of  the  peace  for 
the  recovery  of  his  wages  as  an  employs  of 
said  railroad  company,  and  for  penalty  for 
the  nonpayment  thereof.  On  November  6. 
1907,  a  judgment  was  rendered  by  the  justice 
of  the  peace  in  favor  of  the  plaintiff  for  the 
sum  of  $108.25.  From  this  judgment  an  ap- 
peal was  taken  by  the  defendant  to  the  cir- 
cuit court  Upon  a  trial  before  a  jury  In 
the  circuit  court  the  evidence  tended  to  es- 
tablish the  following  facts:  Sammy  Biggs 
was  a  minor  about  16  years  old,  and  his 
father  was  dead,  and  he  was  living  with  his 
mother, .  Sallie  Biggs  upon  a  small  farm. 
Through  the  farming  season  be  worked  on 
the  farm  for  his  mother,  making  his  home 
with  her,  during  which  time  she  maintained 
him.   For  a  year  or  two  prior  to  the  time 
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be  worked  for  the  defendant,  when  he  was 
not  engaged  In  farming,  he  worked  oat  for 
other  people,  and  made  his  own  contracts  for 
his  services,  and  collected  his  wages,  and  re- 
tained all  such  earnings  as  his  own  property. 
This  was  done  with  the  knowledge  of  his 
mother;  and,  while  be  did  not  bare  her 
express  consent  in  thus  working  oat  for  him- 
self for  others,  she  did  not  make  any  objec- 
tion thereto.  He  had  thus  worked  for  him- 
self under  the  employment  of  one  of  defend- 
ant's foremen  named  Hall  for  the  two  years 
next  prior  to  his  employment  In  this  case, 
and  he  had  worked  under  the  foreman  Hall 
for  the  defendant,  and  had  collected  his  wa- 
ges, and  retained  all  such  earnings  as  his 
own,  with  the  knowledge  of  his  mother,  and 
without  any  objection  from  her.  On  August 
25,  1907,  be  was  hired  by  I.  A.  Copple,  one 
of  defendant's  foremen,  and  worked  for  the 
defendant  for  two  or  three  days,  when  he 
was  discharged.  He  demanded  his  wages, 
and  his  foreman  gave  him  a  written  statement 
called  an  identification  ticket,  which  set  forth 
that  Sammy  Biggs  had  worked  for  defend- 
ant during  the  month  of  August,  1907,  and 
the  amount  as  per  the  pay  roll  was  due  him. 
The  amount  thus  due  him  was  $3.50.  At  the 
time  of  giving  him  the  Identification  ticket 
the  foreman  told  him  to  go  for  the  receipt 
of  the  money  due  him  to  the  depot  agent 
at  Delaplalne,  which  was  a  station  of  de- 
fendant where  a  regular  agent  was  kept. 
And  the  testimony  tended  to  prove  that 
Sammy  Biggs  agreed  to  receive  his  check  or 
money  at  that  station.  Within  seven  days 
thereafter  he  applied  to  the  regular  agent  at 
Delaplalne  for  the  payment  of  his  wages, 
but  that  official  claimed  that  be  had  not  re- 
ceived It  He  applied  a  number  of  times  to 
the  agent  thereafter  for  payment  of  his  wa- 
ges, but  with  like  result  He  then  Instituted 
this  suit  on  October  25,  1907.  On  December 
4,  1907,  an  attorney  of  the  defendant  went  to 
see  the  mother  of  plaintiff,  and  paid  to  her 
$5.10,  and  took  from  her  the  following  re- 
ceipt: 

"My  name  is  Sallie  Biggs.  I  am  the  moth- 
er of  Sam  Biggs,  who  is  15  years  old.  His 
father  Is  dead,  and  he  has  no  guardian  but 
me.  I  have  this  day  received  from  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany five  dollars  and  ten  cents  In  full  for 
wages  and  interest  on  same  due  my  son  from 
the  railway,  about  which  there  Is  a  lawsuit 
in  John  Tate's  J.  P.  court  December  4, 
1907. 

her 

"Sallie  X  Biggs, 
mark 

"Witness  to  mark: 
"Fred  R.  Suits." 

In  addition  to  the  above  the  defendant 
prior  to  the  day  of  tbe  trial  In  the  circuit 
court,  paid  to  the  constable  the  costs  of  the 
case  in  the  court  of  the  justice  of  the  peace. 
The  court  thereupon  directed  the  jury  to 
return  a  verdict  In  favor  of  the  defendant 


which  was  done.  The  plaintiff  prosecutes  this 
appeal  from  that  judgment. 

It  is  contended  by  the  defendant  that  in- 
asmuch as  Sammy  Biggs  was  a  minor,  his 
wages  belonged  to  his  mother,  and  that  It 
bad  paid  to  her  the  amount  of  such  wages, 
as  evidenced  by  said  receipt,  and  that  there- 
fore there  was  nothing  due  for  said  wages 
at  the  time  of  said  trial  in  the  circuit  court 
It  Is  true  that  as  a  general  rule  the  father 
Is  entitled  to  the  services  and  earnings  of 
his  minor  child,  and  that  the  widowed  moth- 
er Is  entitled  to  these  services  and  earnings 
to  the  same  extent  as  the  father.  That  Is 
founded  on  the  universal  right  of  the  parent 
to  the  custody  and  control  of  the  child  and 
his  duty  of  maintenance  and  education  of 
the  minor  child.  But  tbe  parent  may  per- 
mit his  minor  child  to  make  his  own  con- 
tract and  to  receive  and  own  his  wages. 
The  parent  has  the  right  to  give  to  his  Infant 
son  bis  time  and  the  fruits  of  his  labor, 
and  in  such  case  the  minor  is  under  the  law 
entitled  to  such  earnings.  The  parent  may 
relinquish  his  right  to  the  services  and  earn- 
ings of  the  child  expressly,  bat  this  relin- 
quishment may  also  be  Implied  from  the  cir- 
cumstances. And  this  relinquishment  may 
be  found  to  have  been  made  where  tbe  par- 
ent allows  the  child  to  make  his  own  con- 
tracts, and  to  collect  and  retain  his  earnings. 
Bobo  v.  Bry  son,  21  Ark.  887,  76  Am.  Dec.  406 ; 
Falrburst  v.  Lewis,  23  Ark.  485;  Vance  v. 
Calhoun,  77  Ark.  85,  90  S.  W.  619, 113  Am.  St. 
Rep.  Ill ;  Smith  v.  Gilbert  80  Ark.  525,  98  S. 
W.  115,  8L.B.A.  (N.  S.)  1098 ;  Kansas  City  P. 
&  G.  Ry.  Co.  v.  Moon,  66  Ark.  409,  50  S.  W. 
996 ;  Rodgers  on  Domestic  Relations,  f  485 ; 

29  Cyc.  1626;  Dlerker  v.  Hess,  54  Mo.  246. 
And  where  the  parent  has  thus  relinquished 
his  right  to  tbe  earnings  of  the  minor,  the 
right  of  action  to  recover  such  wages  Is  in 
the  child,  and  not  in  the  parent;  and  such 
right  of  the  child  continues  until  It  is  revok- 
ed. This  relinquishment  by  the  parent  of  the 
minor's  services  and  earnings  may  be  revoked 
by  the  parent  Vance  v.  Calhoun,  77  Ark.  85, 

90  S.  W.  619, 113  Am.  St  Rep.  Ill ;  Rodgers 
on  Domestic  Relations,  I  485;  29  Cyc.  1627. 
But  where  the  parent  has  permitted  the  child 
to  contract  for  himself,  and  to  receive  his 
wages,  he  cannot  revoke  this  license  after 
the  wages  have  been  earned  so  as  to  ac- 
quire rights  In  tbe  wages  already  earned. 
Under  such  circumstances  the  parent  Is  pre- 
cluded from  asserting  a  claim  to  such  wa- 
ges. Rodgers  on  Domestic  Relations,  §  487; 
Torrens  v.  Campbell,  74  Pa.  470;  Campbell 
v.  Campbell,  11  N.  J.  Eq.  268. 

In  the  case  of  Tennessee  Mfg.  Co.  v.  James, 

91  Tenn.  154,  18  S.  W.  262,  15  L.  R.  A.  211, 

30  Am.  St  Rep.  865,  Lurton,  J.,  says:  "The 
father  may  permit  tbe  minor  to  take  and 
use  his  own  earnings.  This  is  called  emanci- 
pation, and  emancipation  will  be  a  defense 
to  the  father's  suit  for  the  minor's  wages. 
It  may  be  express  or  Implied,  *  *  *  for 
the  whole  minority  or  for  a  shorter  term. 
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*  •  *  Emancipation  will  not  enlarge  the 
minor's  capacity  to  contract;  It  simply  pre- 
cludes the  father  from  asserting  his  claim 
to  the  wages  of  his  child.  If  one  employ  a 
minor  with  notice  of  the  nonemanclpatlon  of 
the  Infant,  it  will  be  no  defense  to  the  fa- 
ther's salt  for  the  wages  that  the  child  has 
received  them.  On  the  other  hand,  payment 
to  the  father  will  be  no  defense  to  the  mi- 
nor's suit,  if  the  employer  knew  of  the  fact 
of  emancipation."  See,  also,  note  to  case 
of  Wilson  y.  McMillan,  85  Am.  Rep.  117. 

In  the  case  at  bar  we  are  of  the  opinion 
that  there  was  sufficient  evidence  to  go  to 
the  jury  for  that  body  to  pass  on  the  ques- 
tion as  to  whether  the  parent  In  this  case 
had  given  to  the  minor  son  the  right  to  make 
this  contract  for  his  labor  and  collect  and 
appropriate  to  his  own  use  the  earnings  aris- 
ing from  such  labor.  If  she  did,  then  the 
son  had  a  right  to  enter  salt  therefor,  and 
the  mother  could  not  then  revoke*  her  license 
to  him  to  have  such  earnings  so  as  to  col- 
lect the  same  herself  and  deprive  him  of 
the  right  to  recover  them.  In  this  case  the 
mother  consented  to,  and  did,  act  as  next 
friend  for  the  minor,  and  did  as  such  next 
friend  enter  salt  for  the  wages  in  the  name 
of,  and  for  the  benefit  of,  the  minor,  and 
thus  recognized  his  right  to  recover  same  for 
himself.  The  defendant  had  knowledge  of 
this  by  the  institution  of  this  suit  and  the 
recovery  of  the  judgment  before  the  Justice 
of  the  peace.  After  this  judgment  was  thus 
recovered,  the  defendant  with  this  knowl- 
edge made  payment  to  the  parent,  and  there- 
after pleads  such  payment  against  the  suit 
of  the  minor.  If  Mrs.  Sallle  Biggs  had 
emancipated  her  son  to  make  the  contract 
for  the  wages  and  to  collect  same,  she  had 
no  right  thereafter  to  revoke  that  license 
as  to  these  earnings,  and  collect  them.  And 
under  such  circumstances  a  payment  by  de- 
fendant to  her  would  not  be  a  defense  to 
this  suit.  Mrs.  Sallle  Biggs  as  next  friend 
instituted  this  salt  for  the  minor.  As  such 
next  friend  she  had  no  authority,  either  to 
compromise  this  case,  or  to  receive  any  mon- 
ey belonging  to  the  minor.  The  minor  had 
recovered  Judgment  against  the  defendant 
for  $108.25,  and  she  received  therefor  $5.10. 
She  could  not,  as  next  friend,  defeat  the 
minor  by  any  such  compromise  or  settle- 
ment Her  only  and  entire  authority  as 
next  friend  was  to  prosecute  the  suit,  and 
in  the  progress  of  the  case  she  could  take 
no  action  that  would  be  binding  on  the  mi- 
nor, except  with  the  consent  of  the  court  In 
this  case  she  appears  to  have  made  receipt 
in  her  own  name  and  right,  and  not  as  next 
friend;  but  if  the  receipt  could  be  consid- 
ered as  made  by  her  as  next  friend,  it  would 
not  be  a  defense  to  this  action.  Evans  v. 
Davles,  89  Ark.  235;  Rankin  v.  Schofleld, 
70  Ark.  83,  66  S.  W.  197;  Wood  v.  Claiborne, 
82  Ark.  614,  102  S.  W.  219,  11  L.  R.  A.  (N. 


S.)  918,  118  Am.  St  Rep.  89;  22  Cyc.  6G1- 
663. 

It  is  next  urged  by  the  defendant  that  the 
plaintiff  did  not  request  his  foreman,  or  the 
keeper  of  his  time,  to  have  the  money  due 
him,  or  a  valid  check  therefor,  sent  to  a 
station  named  by  him  where  a  regular  agent 
was  kept  and  for  that  reason  is  not  enti- 
tled to  any  penalty.  This  suit  for  penalty 
was  brought  under  the  act  of  the  General 
Assembly  of  Arkansas  approved  April  24, 
1905,  and  which  amends  section  6049  of  Kir- 
by's  Dig.  Acts  1905,  p.  538.  That  act  makes 
the  above  request  or  notice  necessary  to  a 
recovery  of  a  penalty.  Wisconsin  tc  Ark. 
I*  Co.  Y.  Reaves,  82  Ark.  377,  102  S.  W.  206; 
St.  L„  I.  M.  &  S.  Ry.  Co.  v.  Bailey,  87  Ark. 
132,  112  S.  W.  180;  St  L.,  I.  M.  A  S.  Ry.  Co. 
v.  McClerkln  (Ark.)  114  S.  W.  240.  But  the 
evidence  in  this  case  tended  to  prove  that 
the  foreman  at  the  time  of  the  discharge  told 
the  plaintiff  that  the  money  due  him  would 
be  sent  to  the  depot  agent  at  Delaplaine,  and 
that  the  plaintiff  agreed  to  that  place  for 
receiving  payment  This  wHs-equivalent  to 
a  request  on  the  part  of  plaintiff  to  have 
the  money  due  him  sent  to  that  station. 

The  above  questions  were  controverted 
questions  of  fact,  and  were  within  the  prov- 
ince of  the  Jury  to  determine.  Under  prop- 
er Instructions  there  was  sufficient  evidence 
adduced  in  this  case  to  sustain  a  verdict  of 
the  jury  In  favor  of  the  plaintiff,  should 
such  a  verdict  have  been  returned.  The 
court  therefore,  erred  in  directing  a  per- 
emptory verdict  in  favor  of  the  defendant 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


LEIGH  ▼.  TRIPPE. 
(Supreme  Court  of  Arkansas.    June  21,  1909.) 

1.  Taxation  (8  684*)— Tax  Sales— Record  of 
Sale. 

Kirby's  Dig.  g  7092,  requiring  the  clerk 
of  the  county  court  to  make  a  record  of  all 
tax  sales  in  a  substantial  book,  to  "record  in 
a  separate  book"  each  tract  sold  for  taxes  to 
the  state,  and  to  certify  to  the  Auditor  of  State 
a  copy  of  each  of  said  sale  lists  "as  recorded 
in  said  book,"  contemplates  separate  records 
of  sales  to  individuals  and  sales  to  the  state, 
but  not  that  the  first  record  should  contain 
a  list  of  sales  to  the  state,  nor  that  the  record 
of  sales  to  the  state  must  be  kept  in  a  separate 
book. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1371;  Dec  Dig.  §  684.*] 

2.  Taxation  (|  684*)— Tax  Sales— Record  of 
Sale. 

Kirby's  Dig.  I  7092.  requiring  separate 
records  of  tax  sales  to  individuals  and  sales  to 
the  state,  is  directory,  not  mandatory,  and  dors 
not  invalidate  a  sale  to  the  state  where  the 
records  are  not  so  kept  It  being  the  policy  of 
the  law  to  disregard  technical  irregularities 
not  prejudicial  to  the  rights  of  the  owner,  and 
section  7114  requiring  proceedings  to  set  aside 
sales  on  account  of  such  irregularities  to  be 
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Sale— Certificate. 

Kirby's  Dig.  8  7086,  requiring  the  clerk  of 
the  county  court  to  certify  at  the  foot  of  the 
record  of  the  delinquent  tax  list  stating  when 
and  in  what  newspaper  the  list  was  published, 
and  for  what  length  of  time,  does  not  require 
the  certificate  to  state  that  the  newspaper  had 
a  bona  fide  circulation  in  the  county  for  30 
days  before  the  publication. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1082 ;  Dec.  Dig.  {  560.*] 

Wood,  J.,  dissenting. 

Appeal  from  Desba  Chancery  Court;  Z. 
T.  Wood,  Chancellor. 

Action  by  Mary  E.  Trlppe  against  L.  B. 
Leigh.  From  a  decree  In  favor  of  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  direction  to  dismiss  for  want  of  equity. 

Baldy  Vinson,  for  appellant.  J.  Bernhardt, 
for  appellee. 

McCULLOCH,  C.  J.  This  Is  an  action, 
instituted  by  the  appellees  in  the  chancery 
court  of  Desha "  county  against  appellants, 
to  quiet  title  to  a  tract  of  land  claimed  by 
them  as  heirs  at  law  of  William  F.  Trlppe, 
deceased,  who  owned  it  The  land  was  wild 
and  unoccupied,  and  appellants  claim  title 
under  a  forfeiture  to  the  state  for  nonpay- 
ment of  taxes.  It  was  forfeited  for  the  tax- 
es of  the  year  1807,  and  appellants  purchas- 
ed it  from  the  state  in  1904.  The  appellees 
tendered  to  appellants  the  amount  of  the 
taxes,  penalty,  and  costs,  with  interest,  for 
which  the  land  was  sold,  together  with  all 
taxes  which  would  have  become  due  for  sub- 
sequent years  if  the  lands  had  remained  on 
the  tax  books.  The  court  rendered  a  decree 
in  accordance  with  the  prayer  of  the  com- 
plaint, canceling  the  tax  forfeiture  and  sub- 
sequent deed  to  appellants.  The  principal 
attack  on  the  validity  of  the  forfeiture  is 
grounded  on  the  fact  that  the  clerk  failed 
to  keep  a  separate  record,  as  required  by 
law,  of  the  lands  forfeited  to  the  state,  and 
the  chancellor  based  the  decree  declaring 
the  forfeiture  to  be  void  on  that  alleged  de- 
fect  ln  the  record.  The  clerk  made  a  single 
record,  duly  certified,  of  all  the  lands  sold 
that  year,  both  to  Individuals  and  to  the 
state,  but  did  not  make  a  separate  record  of 
the 'sales  to  the  state. 

The  statute  (Kirby's  Dig.)  prescribing  the 
duties  of  the  clerk  in  this  regard  Is  as  fol- 
lows: "Sec  7002.  The  clerk  of  the  county 
court  shall  attend  all  such  sales  of  delin- 
quent lands  and  lots,  town  or  city  lots,  or 
parts  thereof,  made  by  the  collector  of  the 
county,  and  shall  make  a  record  thereof  in 
a  substantial  book,  therein  describing  the 
several  tracts  of  land,  town  or  city  lots,  or 
parts  thereof,  as  the  same  shall  be  described 
In  the  advertisement  aforesaid,  stating  what 


ue  Key i  lor  mat  purpose,  uucn  Lract  oi  tanu, 

town  or  city  lot  sold  to  the  state,  together 
with  the  taxes,  penalty  and  costs  due  there- 
on. Immediately  after  such  sale  the  clerk 
of  the  county  court  shall  moke  out  and  certi- 
fy to  the  Auditor  of  State  a  copy  of  each  of 
said  sale  lists  as  recorded  in  said  book,  to- 
gether with  an  abstract  thereof  showing  the 
total  valuation  of  the  property  contained  in 
each,  and  the  total  amount  of  the  taxes, 
penalty  and  costs  thereon  In  each." 

The  statute,  literally  construed,  contem- 
plates that  the  clerk  shall  keep  two  separate 
records  of  the  lists  of  lands  sold  to  individuals 
and  the  state,  describing  the  several  tracts 
sold  and  stating  the  amount  of  taxes,  pen- 
alty, and  costs  due  thereon  and  to  whom 
sold.  It  obviously  does  not  mean  that  the 
first-mentioned  record  must  contain  a  list 
of  the  lands  sold  to  the  state,  for  it  requires 
that  the  record  shall  state  "what  part  of 
each  tract  of  land,  town  or  city  lot  was 
sold,"  and  there  Is  no  provision  in  the  stat- 
ute for  less  than  the  whole  of  the  tract  or 
lot  assessed  to  be  bid  off  in  the  name  of  the 
state.  If  no  person  offers  the  full  amount  of 
the  taxes,  penalty,  and  costs  due  thereon,  the 
whole  of  it  is  bid  off  in  the  name  of  the 
state.  Section  7087,  Kirby's  Dig.  It  cannot 
be  said  that  the  statute,  when  literally  con- 
strued, requires  that  the  list  of  lands  sold  to 
the  state  must  be  recorded  in  a  separate  book, 
for  the  statute  is  contradictory  in  that  re- 
spect It  does  say  that  the  clerk  shall  "re- 
cord In  a  separate  book"  the  list  of  lands  sold 
to  the  state;  but  the  concluding  paragraph 
of  the  section  provides  that  he  shall  certify 
to  the  auditor  "a  copy  of  each  of  said  lists 
as  recorded  in  said  book,"  showing  that  both 
lists  are  recorded  in  the  same  book,  but  sep- 
arately. This  shows  that  the  framers  of  the 
statute  did  not  intend  to  provide  with  ac- 
curacy of  detail  the  particular  method  in 
which  the  record  should  be  kept,  but  that  the 
end  to  be  attained  was  that  a  permanent 
record  should  be  kept  from  which  the  owner 
of  the  land  could  ascertain  the  amount  of 
taxes,  penalty,  and  costs  for  which  his  land 
was  sold.  Cooper  v.  Freeman,  61  Ark.  36, 
31  S.  W.  981,  32  S.  W.  494;  Salinger  v. 
Gunn,  61  Ark.  414,  33  S.  W.  959;  Querter- 
mous  v.  Walls,  70  Ark.  326,  67  S.  W.  1014. 

The  question  then  arises  whether  or  not 
the  failure  to  keep  separate  records  of  the 
two  lists  of  sales — those  to  individuals  and 
those  to  the  state — invalidates  the  sale  when 
both  are  kept  and  certified  together.  There 
is  no  reason  to  believe  that  the  provision  for 
keeping  the  two  lists  separate  was  Intended 
to  be  mandatory,  and  no  reason  to  so  treat 
it  That  is  merely  a  matter  of  detail,  and 
the  keeping  of  the  lists  separate  affords  no 
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torus  an  tne  lnrormauon  tnai  wouia  De  oo- 
talned  from  a  separate  list,  and  he  Is  not 
misled  by  the  absence  of  or  failure  to  keep 
such  lists.  How,  then,  Is  he  prejudiced  by 
the  failure  to  separate  the  two  lists?  It  Is 
the  declared  policy  of  our  revenue  laws  to 
disregard  technical  irregularities  In  tax  sales 
which  are  not  prejudicial  to  the  rights  of  the 
owner,  and  to  require  all  proceedings  to  set 
aside  sales  on  account  of  such  Irregularities 
to  be  Instituted  during  the  period  allowed  for 
redemption.    Section  7114,  Kirby's  Dig. 

This  court  upheld  that  statute,  but  restrict- 
ed its  operation  to  mere  Irregularities  which 
are  nonprejudicial  to  the  rights  of  the  own- 
er. In  Radcllffe  v.  Scruggs,  46  Ark.  96, 
Judge  Smith,  speaking  for  the  court,  said: 
"Our  legislation  and  previous  decisions  have 
always  distinguished  between  this  class  of 
defects,  which  have  no  tendency  to  Injuri- 
ously affect  the  taxpayer,  and  substantial 
defects,  such  as  go  to  the  jurisdiction  of  the 
levying  court  to  levy  a  particular  tax,  or  to 
the  power  of  the  officer  to  sell  for  nonpay- 
ment, or  the  omission  of  any  legal  duty 
which  is  calculated  to  prejudice  the  land- 
owner." 

Search  will  be  In  vain  for  a  decision  of 
this  court  holding  a  mere  irregularity  in 
tax  proceedings,  which  is  not  jurisdictional 
and  which  does  not  affect  nor  prejudice  any 
right  of  the  landowner,  sufficient  to  Invali- 
date a  tax  sale.  In  all  cases  where  tax  sales 
have  been  held  Invalid  on  account  of  failure 
to  strictly  observe  some  requirement  of  the 
statute,  either  a  defect  of  jurisdiction  1b 
found  to  have  arisen  by  reason  of  the  omis- 
sion, or  a  possible  prejudicial  effect  Is  found 
In  the  omission  of  some  safeguard  which  the 
statute  has  provided. 

It  Is  contended  that  Quertermous  v.  WallB 
Is  decisive  of  the  question,  but  we  do  not 
find  It  so.  In  that  case  the  recital  of  facts 
in  the  opinion,  which  follows  closely  the 
lines  of  the  record  In  that  respect,  shows 
an  admission  in  the  answer  to  the  effect 
"that  there  was  no  separate  book  wherein 
a  record  of  the  said  tax  sales  was  entered." 
This  can  only  be  understood  to  mean  that 
no  record  of  the  tax  sales  was  kept.  The 
opinion  first  holds  the  sale  to  be  void,  on 
other  grounds  stated  therein,  and  then  lays 
down  the  law  broadly  that  the  requirement 
of  the  statute  for  a  record  of  sales  to  be 
kept  by  the  clerk  is  mandatory,  and  that  his 
failure  to  comply  with  the  statute  avoids  the 
sale.  It  Is  not  therein  held  that  all  the  re- 
quirements as  to  the  details  are  mandatory. 
The  mandatory  feature  of  the  statute  is  de- 
scribed in  the  following  language:  "It  was 
Intended  that  the  record  of  the  sale  actually 
mnde  should  hp  preserved  In  permanent  form 


penally  ana  costs  cnargea  against  it.-  xne 
language  of  the  opinion  must,  of  course,  be 
limited  in  Its  application  to  the  particular 
facts  of  that  case,  as  nothing  else  was  before 
the  court  for  its  decision. 

A  further  attack  is  made  on  the  validity  of 
the  tax  sale  on  the  ground  that  the  clerk. 
In  his  certificate  to  the  record  of  the  delin- 
quent list,  failed  to  state  that  the  newspaper 
In  which  the  list  was  published  had  a  bona 
fide  circulation  in  the  county  for  a  period  of 
30  days  before  the  date  of  publication.  The 
statute  then  in  force  regulating  the  publica- 
tion of  legal  advertisements  did  not  require 
that  tbe  newspaper  should  have  a  circulation 
for  any  definite  length  of  time  before  pub- 
lication. Sand.  &  H.  Dig.  {  4684.  But  aside 
from  this,  it  is  sufficient  to  say  that  tbe  sec- 
tion of  the  statute  prescribing  the  duties  of 
the  clerk  In  making  his  certificate  does  not 
require  that  the  circulation  of  the  newspa- 
per, or  the  fact  that  it  had  a  bona  fide  cir- 
culation, should  be  stated  in  the  certificate. 
All  that  the  statute  requires  is  that  the  clerk 
"shall  certify  at  the  foot  of  said  record,  stat- 
ing in  what  newspaper  said  list  was  pub- 
lished, and  the  date  of  publication,  and  for 
what  length  of  time  the  same  was  published 
before  the  second  Monday  in  June  then  next 
ensuing."  Kirby's  Dig.  §  7086.  The  certifi- 
cate of  the  clerk  is  sufficient  if  it  follows 
the  language  of  the  statute. 

The  chancellor  erred  in  annulling  the  tax 
sale.  Therefore,  the  decree  is  reversed,  and 
the  cause  remanded  with  directions  to  dis- 
miss the  complaint  for  want  of  equity. 

WOOD,  J.,  dissents. 


S.  BLUMENTHAL.  &  CO.  v.  BRIDGES. 
(Supreme  Court  of  Arkansas.   June  28,  1909.) 

1.  Brokers  (I  10*)  —  Employment  —  Revoca- 
tion op  Agency. 

Where  a  broker  is  not  employed  for  a  def- 
inite time,  tbe  employment  may  be  revoked  at 
will ;  but  where  he  is  employed  for  a  definite 
time,  the  agency  can  be  revoked  only  in  accord- 
ance with  some  express  or  implied  condition  of 
its  continuance. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  J  11;  Dec  Dig.  §  10.*] 

2.  Bbokees  (§  10*)— Employment— Revoca- 
tion of  Agency. 

Under  a  contract  of  employment  of  a  bro- 
ker for  a  definite  term,  where  the  principal 
has  not  the  right  to  revoke  the  agency  direct- 
ly, he  cannot  do  so  by  selling  the  property  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  11 ;  Dec  Dig.  f  10.*] 

3.  Master  and  Servant  (|  36*)— Wrong- 
ful Discharge  of  Servant— Remedies. 

A  servant,  wrongfully  discharged,  may  con- 
sider the  contract  as  rescinded  and  recover  what 
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his  services  were  worth,  less  what  he  has  re- 
ceived, or  he  may  wait  till  the  end  of  the  term 
and  sue  for  the  whole  amount  subject  to  recoup- 
ment, or  he  may  sue  at  once  for  breach  of 
contract 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  41 ;  Dec.  Dig.  i  85.*] 

4.  Brokebs  (8  11*)— Breach  or  Contbact  by 
Pkincipai^— Damages. 

A  broker  may  recover  anticipated  profits 
as  damages  for  breach  of  his  contract  of  em- 
ployment. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  i  IV] 

5.  Bbokebs  (J  11*)— Compensation— Bbeaoh 
of  Contbact  by  Principal. 

Where  a  principal  himself  sells  land  with- 
in the  time  for  which  he  had  listed  it  with  a 
broker,  the  measure  of  the  broker's  recovery 
is  the  profit  he  would  have  realized  if  he  had 
been  permitted  to  perform. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  58;  Dec.  Dig.  I  11.*] 

6.  Appeal  and  Ebbob  (J  1064*)— Review— 
Harmless  Ebbob — Instructions. 

In  an  action  for  broker's  compensation,  er- 
ror in  instructing  that  before  the  broker  could 
recover  he  must  show  that  he  found  a  purchas- 
er and  tendered  to  the  principal  the  price,  in- 
stead of  authorizing  a  recovery  of  the  amount 
he  could  have  earned  within  the  time  limited  in 
the  contract,  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219-^224 ;  Dec.  Dig.  g 
1004.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  R.  E.  Bridges  against  S.  Blumen- 
thal  ft  Co.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

White  ft  Althelmer,  for  appellants.  Tay- 
lor ft  Jones,  for  appellee. 

McCULLOCH,  C.  J.  This  is  an  action  In- 
stituted by  appellee,  Bridges,  against  appel- 
lants, to  recover  a  commission  to  which  he 
is  alleged  to  be  entitled  under  a  contract 
for  the  sale  of  land.  The  contract  is  as  fol- 
lows: 

"June  24th,  1907. 

"We  authorize  R.  E.  Bridges  to  sell  for  us 
the  tract  of  land  In  Cleveland  county  known 
as  the  Hense  Gibson  place  for  $2.00  per  acre. 
Whatever  he  realizes  over  $2.00  per  acre  be- 
longs to  him.  This  list  Is  good  until  Janu- 
ary 1st,  1908. 

"[Signed]  S.  Blumenthal  ft  Co." 

The  appellants  sold  the  land  to  one  Quinn 
on  October  28,  1907,  for  the  sum  of  $300, 
without  the  knowledge,  assistance,  or  pro- 
curement of  appellee  and  executed  to  Quinn 
a  deed  of  conveyance  which  was  duly  placed 
of  record.  In  December,  1907,  appellee  ten- 
dered to  appellants  the  sum  of  $320,  and  de- 
manded of  them  that  they  convey  the  land 
to  one  Gibson,  to  whom  he  claimed  he  had 
sold  the  land.  Appellee  knew  at  that  time 
that  appellants  had  previously  sold  the  land 
to  Quinn. 

Appellee  testified  that  In  the  latter  part 
of  June,  after  the  date  of  the  contract  with 


appellants,  he  sold  the  land  to  Gibson  for 
$3  per  acre,  and  In  August,  1907,  notified  the 
appellants  that  he  had  found  a  purchaser 
for  the  land  but  did  not  inform  them  who  the 
purchaser  waa  S.  Bluementhal,  one  of  the 
appellants,  testified  In  the  case,  and  denied 
that  appellee  ever  told  him  that  he  had  found 
a  purchaser,  but,  on  the  contrary,  told  him 
that  be  could  not  sell  the  land. 

The  court  refused  to  Instruct  the  jury,  at 
appellant's  request,  to  the  effect  that  by  the 
execution  of  the  contract  In  question  they 
did  not  waive  the  right  to  sell  the  land  in 
question,  that  the  sale  made  by  them  to 
Quinn  operated  as  a  revocation  of  the  con- 
tract, and  that  they  had  a  right  to  revoke 
it  The  court  submitted  the  case  to  the  jury 
on  the  following  instruction:  "If  you  be- 
lieve from  the  evidence  that  the  plaintiff 
at  any  time  between  the  24th  day  of  June, 

1907,  and  the  1st  day  of  January,  1908,  In 
good  faith  made  a  verbal  agreement  with  one 
Hense  Gibson  for  the  sale  of  the  land  in 
controversy  to  him  for  the  sum  of  $3  per 
acre,  and  that  before  the  1st  day  of  January, 

1908,  plaintiff,  for  the  said  Hense  Gibson, 
tendered  to  the  defendants  In  money  the 
sum  of  $320  and  demanded  of  them  a  deed 
for  the  said  land  to  the  said  Gibson,  and  that 
the  defendants  refused  to  execute  the  same, 
then  you  will  find  for  the  plaintiff  In  the 
sum  of  $160,  with  Interest  thereon  at  the 
rate  of  6  per  cent  to  the  present  time  from 
the  1st  day  of  January,  1908."  The  jury 
returned  a  verdict  in  favor  of  appellee  for 
the  sum  of  $160,  judgment  was  rendered 
accordingly,  and  appeal  was  taken  to  this 
court 

Appellants  contend  that  the  contract  was 
not  one  for  exclusive  agency,  and  that  they 
had  the  right  at  any  time  before  a  sale  was 
negotiated  by  appellee  to  revoke  it  They 
rely  upon  numerous  cases  which  announce 
the  general  rule  that  where  real  estate  is 
placed  in  the  bands  of  an  agent  or  broker 
for  sale  in  the  ordinary  way,  without  a  stipu- 
lation to  the  contrary  and  without  specify- 
ing any  definite  period  of  time  within  which 
the  agent  Is  to  have  the  exclusive  right  to  sell, 
this  does  not  deprive  the  principal  of  the 
right  to  sell  the  land  himself  when  he  acts 
in  good  faith  toward  the  agent,  and  that  in 
such  cases  there  is  an  implied  reservation  of 
the  right  of  the  principal  to  sell,  free  from 
any  charge  or  liability  for  commission.  See 
note  to  Hoadley  r.  Savings  Bank  of  Dan- 
bury  (Conn.)  44  L.  R.  A.  321 ;  23  Am.  ft  Eng. 
Ency.  L.  913.  The  same  rule  was  announced 
In  this  court  in  Hill  v.  Jebb,  55  Ark.  574, 
18  S.  W.  1047. 

Those  cases  do  not,  however,  announce  the 
controlling  principle  in  this  case,  for  here 
the  contract  expressly  stipulated  for  a  defi- 
nite period  of  time  within  which  the  agent 
might  make  a  sale.  In  such  case,  the  con- 
tract Implies  an  exclusive  right  to  sel*  wlth- 


•For  other  cases  sm  lame  topio  and  section  NUMBER  In  Dec.  &  Am.  DIE*.  1907  to  date,  ft  Reporter  Indexes 
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in  the  lime  named,  without  the  right  of  the 
principal  to  revoke 'the  agency  unless  there  Is 
a  reservation  to  the  contrary.  Levy  v.  Rothe, 
17  Misc.  Rep.  402,  89  N.  T.  Supp.  1057 ;  Glover 
v.  Henderson,  120  Mo.  367,  25  S.  W.  175,  41 
Am.  St.  Rep.  685 ;  Green  v.  Cole,  127  Mo.  5S7, ! 
30  S.  W.  135.   That  principle  was  distinctly 
recognized  by  this  court  In  Novakovlch  v. 
Union  Trust  Co.  (Ark.)  117  S.  W.  246.  The 
court  in  that  case  quoted  with  approval  the 
following  statement  of  the  law,  taken  from  j 
Mechem  on  Agency,  |  210:   "Where  no  ex- 1 
press  or  Implied  agreement  exists  that  the 
agent  shall  be  retained  for  a  definite  time,  < 
the  power  and  the  right  of  revocation  coin-  | 
clde.  Such  employments  are  deemed  to  be  at , 
will  merely,  and  may  therefore  be  terminated 
at  any  time  by  either  party  without  violating 
contract  obligations  or  incurring  liability. 
The  law  presumes  that  all  general  employ- 
ments are  thus  at  will  merely,  and  the  bur- 
den of  proving  an  employment  for  a  definite 
period   rests   upon   him   who  alleges  it 
*   *   *   Rut  where  the  agent  has  been  em- 
ployed for  a  fixed  period,  the  agency  cannot 
be  rightfully  terminated  before  the  expira- 
tion of  that  period  at  the  mere  will  of  the  1 
principal,  but  only  In  accordance  with  some 
express  or  implied  condition  of  Its  continu- 
ance. Any  other  termination  of  such  agency 
by  the  act  of  the  principal  will  subject  him 
to  liability  to  the  agent  for  the  damages  he 
has  sustained  thereby."    The  same  author 
at  another  place  (section  618)  says:  "When 
the  agent  Is  employed  for  a  definite  term,  he 
can  be  discharged  without  liability  only 
when  there  has  been  a  breach  of  some  ex- 
press or  implied  condition  of  the  contract  | 
creating  the  agency." 

Now,  if  the  principal  cannot,  under  a  con  j 
tract  of  this  kind,  stipulating  a  definite  time 
within  which  the  sale  may  be  made,  revoke 
the  agency  directly,  it  follows  that  he  cannot 
do  so  Indirectly  by  making  a  sale  of  the 
property  himself,  thereby  putting  It  beyond 
the  power  of  the  agent  to  perform  the  con- 
tract The  revocation  of  the  agency,  either 
directly  or  by  making  a  sale  of  the  property, 
Is  a  breach  of  the  contract  on  the  part  of 
the  principal,  and  renders  him  liable  to  the 
agent  for  damages  which  the  latter  sustains 
thereby.  The  court  in  the  Novakovlch  Case 
places  a  contract  of  this  kind  on  the  same 
ground  as  any  other  contract  for  employ- 
ment of  an  agent  to  perform  a  stipulated 
service,  and  the  same  measure  of  damages 
must  necessarily  be  applied,  so  far  as  the 
nature  of  the  case  makes  It  applicable.  This 
court  in  Yan  Winkle  v.  Satterfleld,  58  Ark. 
621,  25  S.  W.  1114,  23  L  R.  A.  853,  laid 
down  the  following  rule,  which  Is  sustained 
by  the  text-writers  and  by  the  adjudged  cas- 
es, as  to  the  measure  of  damages  which  a 
servant)'  wrongfully  discharged,  may  recover 
from  his  employer:  "First,  he  may  consider 
the  contract  as  rescinded,  and  recover  on  a 
quantum  meruit  what  his  services  were 
worth,  deducting  what  he  had  received  for 


the  time  during  which  he  had  worked.  Sec- 
ond, he  may  wait  until  the  end  of  the  term, 
and  then  sue  for  the  whole  amount  less  any 
sum  which  the  defendant  may  have  a  right 
to  recoup.  Third,  he  may  sue  at  once  for 
breach  of  the  contract  of  employment"  This 
rule  was  subsequently  approved  in  Spencer 
Medicine  Co.  v.  Hall,  78  Ark.  336,  93  S.  W. 
985,  where  it  was  held  that  a  discharged 
agent  who  had  been  employed  to  sell  patent 
medicines,  could  recover  anticipated  profits 
which  he  could  have  realized  during  the 
pendency  of  the  contract  if  he'  had  been  per- 
mitted to  perform  it  It  was  also  held  In 
the  last-named  case  that  where  the  charac- 
ter of  the  service  stipulated  for  In  the  con- 
tract  did  not  Involve  the  whole  time  of  the 
agent  during  the  period  named,  nor  Interfere 
with  his  carrying  on  other  work,  no  deduc- 
tion should  be  made  for  the  value  of  the  time 
saved. 

The  appellee  in  this  case  elected  not  to 
treat  the  contract  as  rescinded  and  sue  to 
recover  on  a  quantum  meruit  what  the  serv- 
ices already  performed  were  worth,  but  he 
sued  to  recover  the  profits  which  he  wonld 
have  earned  upon  the  sale  if  he  had  been 
allowed  to  perform  the  contract  within  the 
stipulated  time.  The  question  of  recovery  of 
anticipated  profits  gave  the  court  much  con- 
cern in  Spencer  Medicine  Co.  v.  Hall,  supra, 
and  the  court  held  that  the  same  could  be  re- 
covered. We  see  no  reason  why.  If  antici- 
pated profits  on  a  sale  of  merchandise  could 
be  recovered  as  damages  on  a  broken  con- 
tract such  profits  cannot  be  recovered  on  a 
broken  contract  for  the  sale  of  land.  The 
same  principle  controls  In  both  kinds  of  con- 
tracts. Other  courts  have  held  that  this  is 
the  measure  of  damages  for  breach  of  con- 
tracts for  sales  of  land  similar  to  the  one 
in  this  case.  Van  Gorder  v.  Sherman,  81 
Iowa,  403,  46  N.  W.  1087 ;  Schutz  v.  Griffin, 
5  Misc.  Rep.  499,  26  N.  Y.  Supp.  713 ;  Levy 
v.  Rothe,  supra;  Green  v.  Cole,  supra.  In 
Rowan  v.  Hull,  55  W.  Va.  335,  47  S.  E.  92, 
the  following  rule  was'  announced,  taken 
from  Rlnehardt  on"  Agency,  §  269:  "Where 
the  parties  had  provided  by  their  agreement 
what  the  agent's  compensation  shall  be  in 
case  the  principal  sees  fit  to  revoke  the  con- 
tract prematurely,  such  agreement  shall 
form  the  basis  of  the  agent's  recovery  " 
This  Is  the  rule  which  prevailed  In  Novako- 
vlch r.  Union  Trust  Co.,  supra.  In  the  pres- 
ent case,  however,  the  contract  did  not  stipu- 
late expressly  for  a  measure  of  the  agent's 
compensation  in  case  the  contract  should 
be  broken.  It  only  provides  for  what  the 
compensation  shall  be  when  the  contract  is 
performed.  Therefore,  where  the  agent 
elects  not  to  treat  the  contract  as  rescinded 
as  soon  as  it  Is  broken  and  sue  for  the  value 
of  his  services,  but  elects  to  sue  for  the 
probable  damages  resulting  from  the  breach, 
the  only  measure  of  his  damages  Is  the  profit 
he  would  have  realized  from  the  performance 
of  the  contract  If  he  been  permitted  to  per- 
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form  It  within  the  time  named.  The  court 
submitted  the  ease  to  the  Jury  on  this  meas- 
ure of  damages,  and  there  was  evidence  suffi- 
cient to  sustain  the  verdict 

The  Instruction  given  by  the  court  was 
not  strictly  accurate,  in  that  it  told  the  Jury 
that  appellee,  before  be  could  recover,  must 
show  that  he  found  a  purchaser  and  tender- 
ed to  the  appellants  the  price.  But  this  in- 
accuracy was  not  prejudicial  to  appellant, 
for  it  imposed  an  additional  burden  on  appel- 
lee which  it  was  not  necessary  for  him  to 
sustain  in  order  to  entitle  him  to  a  recovery. 
If,  before  the  revocation  of  the  contract,  he 
produced  a  purchaser,  ready,  willing,  and 
able  to  purchase  the  property,  then  he  was 
entitled  to  the  earned  compensation,  wheth- 
er the  right  of  revocation  existed  or  not 
And,  even  if  he  had  not  produced  a  pur- 
chaser before  the  revocation,  he  would  have 
been  entitled  to  recover  by  proving  by  com- 
petent testimony  that  he  could,  within  the 
remaining  time  of  the  contract,  have  sold 
the  land  at  an  advance  over  the  price  named 
In  the  contract  This  he  might  have  shown 
by  proving  that  the  lands  were  of  sufficient 
value  in  the  market  and  that  his  oppor- 
tunities for  finding  a  purchaser  were  such 
that  he  could  have  found  a  purchaser  at  an 
advanced  price  if  he  had  been  permitted  to 
do  so. 

We  conclude  upon  the  whole  that  the  case 
was  fairly  tried,  and  that  the  verdict  should 
not  be  disturbed. 

Affirmed. 


COMBS  v.  LAKH. 
<Supreme  Court  of  Arkansas.   June  21,  1909.) 

1.  Evidence  (I  601*)— Opinion  Evidence— 
Nonexpert  witnesses. 

To  render  the  opinion  of  a  nonexpert  wit- 
ness admissible  in  evidence,  the  facts  upon 
which  the  witness  is  called  upon  to  express  his 
opinion  must  be  such  as  men  in  general  are 
capable  of  understanding. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2292;  Dec  Dig.  f  501.*] 

2.  Appeal  and  Ebbob  (f  1061*)— Review— 
Harmless  Ebbob— Admissibility  of  Evi- 
dence. 

Where  the  owner  of  land  held  by  another 
had  testified  that  he  was  offered  $300  a  year 
for  it  for  ferry  purposes,  if  he  could  deliver 
possession,  so  that  the  jury  as  well  as  witness 
-could  draw  the  conclusion  that  the  usable  value 
of  the  land  for  ferry  purposes  was  $300  a 
year,  it  was  not  prejudicial  error  for  the  wit- 
ness to  afterwards  state  that  the  land  was  worth 
$300  a  year  to  operate  a  ferry  from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4161-4170;  Dec.  Dig.  | 
1051.*] 

3.  Evidence  (|  471*)— Opinion  Evidence- 
Value. 

The  opinions  of  witnesses  having  knowledge 
of  the  particular  subject  are  generally  held 
admissible  on  questions  of  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2102;  Dec.  Dig.  §  471.*] 


Appeal  from  Circuit  Court,  Marlon  County; 
B.  B.  Hudgins,  Judge. 

Action  by  B.  B.  Lake  against  Thomas 
Combs.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

This  is  the  second  appeal  in  this  case. 
The  case  on  the  first  appeal  is  reported  in  84 
Ark.  21,  104  S.  W.  544, 1094,  where  the  Issues 
and  facts  are  fully  stated.  On  the  former  ap- 
peal we  reversed  and  remanded  the  cause 
"with  Instructions  to  proceed  with  the  suit 
for  the  recovery  of  the  land  and  the  usable 
value  thereof  from  the  date  Combs  took 
possession."  When  the  cause  on  remand 
reached  the  lower  court,  additional  plead- 
ings were  unnecessarily  filed  to  present  the 
only  issue  that  could  be  presented  under  the 
mandate,  to  wit,  "the  recovery  of  the  land 
and  tbe  usable  value  thereof." 

At  the  last  trial  appellant  Lake,  testified: 
"I  claim  damage  for  what  the  land  would  be 
worth  from  July  1, 1905,  to  this  date.  I  was 
offered  $300  a  year  for  it  if  I  would  deliver 
the  place  that  Combs  holds  with  the  lands, 
so  that  the  ferry  could  be  put  In  and  operated 
from  that  place;  but  I  could  not  get  posses- 
sion, as  Combs  held  it,  and  so  lost  the  deal. 
The  place  that  Combs  has  his  wire  cable  at- 
tached to  is  worth  $300  a  year  to  operate  a 
ferry  from,  and  if  Combs  would  give  it  up  I 
could  get  $300  a  year  for  it  but  be  persists 
in  holding  it  because  It  is  the  best  on  the  Lake 
land  to  attach  a  ferry  to  and  get  out  from 
the  river."  Appellant  objected  to  the  above 
testimony  as  incompetent  irrelevant,  and  im- 
material, and  because  the  witness  was  not  an 
expert  on  the  question  of  damage  value. 

Witness  further  testified,  over  appellant's 
objection,  as  follows:  "And  what  the  children 
now  want  is  their  land,  and  what  its  usable 
value  is  worth  from  July  1, 1905,  to  date,  and 
which  is  $300  per  year."  The  appellant  duly 
excepted  to  the  ruling  of  the  court' in  admit- 
ting this  testimony.  In  varying  form  tbe 
testimony  of  this  witness  to  the  above  effect 
was  given,  over  appellant's  objection,  to 
which  he  duly  excepted.  The  testimony  of 
this  witness  further  showed  that  the  usable 
value  of  the  land  In  controversy  disconnected 
with  ferry  privileges  was  nothing.  Appellee, 
Lake,  further  testified  that  tbe  only  place 
that  the  appellant's  ferry  touched  the  land 
was  from  the  line  where  tbe  cable  crosses 
30  feet  in  the  air  to  the  iron  rod  where  it  is 
fastened,  and  this  was  a  strip  I  inch  wide 
and  100  feet  long;  that  appellant  had  pre- 
vented tbe  Lake  heirs  from  running  a  ferry ; 
that  appellee  Lake  had  demanded  possession 
of  the  appellant,  and  he  had  refused  to  give 
it  up. 

The  appellant  In  his  own  behalf  testified 
in  part  as  follows:  "I  am  the  owner  of  this 
ferry,  and  I  am  in  possession  of  the  land  on 
the  cotter  side  of  the  river,  and  on  the  Mar- 
ion county  (Lake)  side  of  tbe  river  the  ferry 


*f  or  other  cases  see  same  topic  sad  section  NUMBER  In  Dec.  It  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
120S.W.-62 


Digitized  by 


consent,  ana  we  usea  it  a  numDer  01  years, 
year  and  year  about — Lake  and  myself — be- 
fore I  sold  my  land  to  the  Redbud  Realty 
Company.  In  1903  Lake  sold  the  ferry  to 
Wilbur,  and  through  a  company  to  Cornell, 
who  sold  the  ferry  to  me.  I  have  the  ferry 
franchise  license  from  Marlon  and  Baxter 
county.  It  was  transferred  to  me  when  1 
bought  from  Cornell,  and  It  has  been  renewed 
to  me  from  year  to  year  since.  There  Js  an- 
other ferry  about  a  quarter  of  a  mile  above 
there.  The  operation  of  this  Lake  ferry  Is  a 
losing  proposition,  and  I  have  offered  to  let 
any  one  have  it  who  will  run  It  and  keep  It 
up.  The  Lake  ferry  Is  the  one  which  has  the 
cable  anchored  to  the  land  about  which  this 
suit  Is  over.  Mr.  Lake,  If  he  could  get  a  li- 
cense to  operate  a  ferry,  owns  the  land  just 
below  and  just  above  the  ferry,  and  he  could 
put  a  cable  across  the  river  and  anchor  it  on 
the  bluff,  and  my  possession  and  the  attach- 
ment of  my  wire  to  that  iron  rod  would  not 
interfere  with  his  doing  so,  but  I  would  en- 
Join  him  if  he  undertook  to  run  one  there. 
I  own  the  upper  ferry,  and  I  am  a  stockholder 
and  am  interested  in  the  Redbud  Realty  Com- 
pany, which  owns  the  land  on  the  Cotter  side 
of  the  river,  and  I  have  permission  from  them 
to  operate  the  ferry  from  that  side  of  the 
bank.  In  high  water  we  have  to  suspend  the 
operation  of  the  ferry,  as  we  cannot  land  on 
the  Lake  side  of  the  ferry.  If  the  court 
should  eject  me  from  the  Lake  land  and  make 
me  move  my  cable  from  the  Iron  rod,  I  would 
fasten  It  to  the  trees.  The  anchor  on  the  Lake 
land  is  not  necessary  to  the  operation  and 
maintenance  of  the  ferry.  I  took  the  wire 
cable  loose  from  where  Wilbur  and  his  crowd 
bad  fastened  it  and  moved  it  back  upon  the 
Lake  land,  and  fastened  It  to  the  Iron  bar 
or  rod,  because  It  is  the  best  and  safest  place 
for  It.  But  there  are  other  places  In  the 
bluff  just  above  and  just  below  where  my 
ferry  is,  but  they  are  on  the  Lake  land  too. 
Where  I  fastened  my  cable  it  is  so  high  above 
the  road  that  it  does  not  Interfere  with  any 
one  passing.  This  1b  an  entirely  different  fer- 
ry from  the  one  that  Lake  and  I  operated 
year  about,  and  has  no  connection  witn  It,  as 
all  Interest  I  then  had  in  the  ferry  lapsed." 

The  appellant  asked  the  court  to  instruct 
the  jury  to  return  a  verdict  in  his  favor, 
which  request  the  court  refused,  and  appel- 
lant excepted.  The  court  then  Instructed  the 
jury  as  follows:  "As  I  understand  it,  the 
opinion  of  the  Supreme  Court  gives  the  plain- 
tiff the  possession  of  the  land,  and  limits  the 
trial  here  to  the  Issue  of  the  usable  value  of 
the  land.  (To  the  jury:)  You  will  return  ver- 
dict for  plaintiff  for  the  possession  of  the 
land,  together  with  a  reasonable  amount  for 
the  usable  value  of  the  land  by  Combs,  con- 
sidering the  use  it  is  put  to,  and  whether  in 


said  10  tne  jury:  -counsel  nave  presented 
the  question  to  you.  I  instruct  you  that  the 
usable  value  of  the  land  is  the  value  for  the 
purpose  of  tying  a  cable  to  it,  and  does  not 
Include  the  value  of  the  boat"  The  appellant 
excepted  to  the  instruction. 

The  Jury  returned  a  verdict  in  favor  of 
appellees  for  the  sum  of  $569.50.  Judgment 
was  entered  for  that  sum  after  motion  for 
new  trial  had  been  overruled.  The  motion 
assigned  as  error  the  rulings  of  the  court  to 
which  exceptions  had  been  duly  saved,  and 
the  further  grounds  that  the  verdict  was 
contrary  to  the  evidence  and  that  the  amount 
thereof  was  excessive. 

This  appeal  has  been  duly  prosecuted. 

Z.  M.  Horton  and  Allyn  Smith,  for  appel- 
lant W.  S.  Ohastain,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
First  It  appears  that  appellee  Lake  "was 
offered  $300  a  year  for  it  If  be  would  deliver 
the  place  that  Combs  (appellant)  holds  with 
the  lands,  so  that  the  ferry  could  be  put  In 
and  operated  from  that  place."  Appellee 
could  get  $300  a  year  for  It  Hence  he  testi- 
fied that  it  was  worth  $300  per  year.  After 
the  statement  of  this  fact  the  jury  could 
draw  the  conclusion  as  well  as  appellee  that 
the  usable  value  of  the  land  for  ferry  pur- 
poses was  $300  per  year.  But  it  was  not  er- 
ror, at  least  not  prejudicial  error,  for  him  to 
state  that  it  was  worth  $300  a  year  to  oper- 
ate a  ferry  from,  after  he  had  given  In  evi- 
dence the  fact  which,  if  believed,  showed  that 
it  would  have  yielded  its  owners  that  sum. 
One  of  the  conditions  on  which  the  opinions  of 
nonexpert  witnesses  is  received  Is  "that  the 
facts  upon  which  the  witness  is  called  upon  to 
express  bis  opinion  are  such  as  men  in  gen- 
eral are  capable  of  comprehending  and  under- 
standing." Commonwealth  v.  Sturtlvant  117 
Mass.  122,  137,  19  Am.  Rep.  401,  approved 
by  this  court  in  Little  Rock  Traction  ft  Elec- 
tric Co.  V.  Nelson,  66  Ark.  494,  498,  52  a 
W.  7. 

The  testimony  objected  to  did  not  come 
within  the  familiar  rule  excluding  evidence 
that  is  the  mere  opinion  of  the  witness  as  to 
the  amount  of  damages  sustained  to  per- 
son or  property.  Little  Rock  Ry.  Co.  v. 
Haynes,  47  Ark.  497,  I  S.  W.  774;  Sedgwick 
on  Damages,  pp.  158,  159,  and  cases  cited  in 
appellant's  brief. 

This  is  not  a  case  where  one  is  seeking  to 
recover  damages  for  personal  injuries  or  for 
injuries  to  property.  But  it  is  a  case  merely 
of  showing  the  usable  value  of  land,  and  the 
witness  may  give  his  opinion  of  what  that 
value  is,  basing  it  upon  statement  of  facts, 
as  was  done  In  the  case  at  bar,  to  Justify  the 
opinion.  It  is  rather  the  case  of  where  there 
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Is  no  room  to  measure  the  damages  except  In 
one  way,  l.e.,  what  the  land  was  worth  for 
the  uses  to  which  It  was  adapted.  The  opin- 
ions of  witnesses  having  knowledge  of  the 
particular  subject  are  generally  held  admis- 
sible on  questions  of  value.  '  Sutherland  on 
Damages,  f  848,  p.  2511.  See,  also.  Id.  sec- 
tion 654.  See,  also,  St  L.,  I.  M.  &  S.  By.  Go. 
v.  Brookshire,  86  Ark.  91, 100  S.  W.  1169. 

Second.  The  Instructions  given  show  that 
the  court  comprehended  the  only  Issue  that 
the  former  Opinion  of  this  court  remanded 
to  it  for  trial,  and  correctly  submitted  that 
Issue  to  the  jury.  Under  the  evidence,  it  was 
a  jury  question,  and  there  was  evidence  to 
sustain  the  verdict  In  the  sum  rendered. 

Finding  no  prejudicial  error,  the  judgment 
must  be  affirmed. 


BURKS  v.  HARRIS  et  al 
(Supreme  Court  of  Arkansas.   June  28,  1900.) 

1.  Lotteries  (|  8*)— Definitjok. 

-  A  lottery  is  a  species  of  gaming  which  may 
be  denned  aa  a  scheme  for  the  distribution  of 
prizes  by  chance  among  persons  who  have  paid, 
or  agreed  to  pay,  a  valuable  consideration  for 
the  chance  to  obtain  a  prize. 

{Ed.  -Note.— For  other  cases,  see  Lotteries, 
Gent.  Dig.  S  3 ;  Dec.  Dig.  §  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4245-4252 ;  vol.  8,  pp.  7710,  7711.] 

2.  LOTTEBIES  (J  3*H-CONTBACTS. 

Plaintiff  proposed,  on  condition  that  the 
citizens  of  the  town  should  purchase  from  him, 
at  $50  per  lot,  200  lots  of  uniform  size  to  be 
thereafter  -platted  oat  of  a  certain  tract  of  land, 
to  erect  a  hotel.  A  committee  of  citizens  se- 
cured the  requisite  subscribers,  each  of  whom 
entered  into  a  written  contract  with  plaintiff 
providing  that  on  the  delivery  of  a  deed  for 
a  lot,  the  particular  location  thereof  to  be  there- 
after '  determined,  they  would  each  pay  $50. 
The  tots  were  -of  unequal  value,  and  the  com- 
mittee decided  to  apportion  the  lots  by  chance, 
which  plan  plaintiff  acquiesced  in.  Held,  that 
the  sale  to  each  purchaser  not  being  complete 
until  the  tot  was  selected,  and  the  method  of 
selecting  the  let  being  necessarily  a  part  of 
the  contract,  an  unlawful  method  of  perform- 
ance was  contemplated,  and  the  contracts  were 
not  enforceable  under  Const.  1874,  art.  19,  I 
14,  and  Kirby's  Dig.  «  1862,  1863,  making  it 
unlawful  to  conduct  a  lottery,  etc. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  |3;  Dec.  Dig.  5  3.*] 

Appeal  from  Beaton  Chancery  Court;  T. 
Haden  Humphreys,  Chancellor. 

Action  by  W.  A.  Burks  against  J.  W. 
Harris  and  others.  From  a  decree  dismiss- 
ing the  complaint,  plaintiff  appeals.  Affirmed, 

McGill  ft  Llndsey,  for  appellant  Dick 
Rice,  for  appellees. 

McCULLOCH,  C.  J.  At  a  mass  meeting  of 
citizens  of  Bentonville,  Ark.,  the  plaintiff, 
W.  A.  Burks,  proposed,  on  condition  that 
the  citizens  of  Bentonville  should,  within 
15  days  from  that  date,  purchase  from  him, 
at  the  price  of  $50  per  lot  200  lots  60  by 
150  feet  in  size  each,  to  be  surveyed  and 


flatted  out  of  a  certain  tract  Of  land  ad- 
joining said  city  of  Bentonville,  to  erect  near 
'Spring  Park,  on  a  tract  of  land  known  as 
!"Sprlng  Park  Addition,"  a  hotel  building  of 
icertain  dimensions  and  capacity,  and  to 
make  certain  other  Improvements  on  the 
premises  so  as  to  make  the  place  an  attrac- 
tive resort.  The  lots  were  to  be  selected 
after  the  plat  should  be  made,  and  the  same 
were  to  be  paid  for  as  follows:  One-half 
when  the  wails  and  roof  of  the  hotel  should 
be  completed,  and  the  balance  when  the 
.whole  Improvements  "were  completed.  A 
committee  was'  appointed  by  the  assembled 
citizens  to  solicit  purchasers  in  order  to  ac- 
cept the  plaintiff's  proposition.  The  com- 
mittee secured  a  large  number  of  subscribers 
or  purchasers,  each  agreeing  to  purchase  a 
certain  number  of  lots  at  the  price  named, 
and  out  of  these  the  plaintiff  selected  200, 
and  they  each  executed  to  him  an  obliga- 
tion in  writing,  which,  after  reciting  the 
plaintiff's  undertaking  with  respect  to  erect- 
ing the  hotel  building,  etc.,  Is  as  follows: 
>  "Now,  therefore.  In  consideration  of  the 
above  agreement  and  the  benefits  arising  to 
the  undersigned  and  the  citizens  of  Benton- 
ville, and  the  further  agreement  that  the 
said  W.  A.  Burks  Is  to  execute  and  deliver 
,or  cause  to  be  executed  and  delivered  a 
warranty  deed  conveying  to  J.  W.  Harris 
one  lot  the  particular  location  to  be  here- 
after determined,  each  lot  to  be  60x150  feet 
.situate' on  the  following  described  tract  of 
land  situate  In  Benton  county,  Arkansas, 
to  Wit:  The  S.  E.  %  of  the  S.  B.  %  of  sec- 
tion 19,  and  the  N.  E.  %  of  the  N.  E.  %  of 
section  80,  township  20,  range  80,  we  the 
undersigned  promise  to  pay  the  said  W.  A. 
Burks  the  sum  of  fifty  dollars  at  the  Fidel- 
ity Savings  Bank  &  Loan  Company,  in 
the  city  of  Bentonville,  upon  the  following 
terms:  One-half  of  said  sum  when  the  walls 
of  the  said  hotel  building  and  roof  thereon 
shall  be  completed,  the  remaining  half  to 
become  due  and  payable  when  the  said  ho- 
tel, the  dam  and  the  six  cottages  shall  have 
been  completed'  according  to  contract,  and 
that  this  note  shall  bear  interest  at  the 
rate  of  ten  per  cent  per  annum  from  date 
when  said  payment  shall  fall  due  until  paid." 

The  plaintiff  then  caused  the  tract  of  land 
in  question  to  be  surveyed  and  platted  into 
330  lots,  Out  of  which  number  the  committee 
selected  200,  to  be  conveyed  to  the  purchas- 
ers as  soon  as  It  should  be  determined  what 
particular  lot  or  lots  each  purchaser  should 
receive.  These  lots  were  of  unequal  value, 
some  worth  practically  nothing,  and  some 
worth  double  the  price  named. 

The  committee  decided  to  distribute  or  ap- 
portion the  lots  to  the  respective  purchasers 
By  a  chance,  each  purchaser  to  take  the  lot 
drawn  by  him,  and  this  plan  was  accepted 
and  carried  out  The  plaintiff  did  not  pro- 
pose this  plan,  but  he  acquiesced  in  it  and 
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ment  rrom  the  purchasers  of  their  respective 
obligations.  He  also  executed  and  tendered 
to  them  deeds  conveying  the  several  lots 
apportioned  to  them  In  the  drawing.  De- 
fendants Harris,  Armstrong,  Orowell,  Duck- 
worth, Bates,  Stevenson,  Porter,  Maxwell, 
Hildebranth,  and  Graham  each  declined  to 
accept  the  lots  so  apportioned  to  them  and 
refused  to  pay  the  price.  The  plaintiff  In- 
stituted separate  suits  In  equity  against  them 
to  recover  the  several  amounts  due  and  to 
foreclose  his  alleged  lien  on  the  lots  appor- 
tioned to  them.  These  suits  were  consoli- 
dated and  tried  together,  and  a  decree  was 
rendered  dismissing  the  complaint  for  want 
of  equity,  and  the  plaintiff  appealed. 

The  defense  asserted  by  each  of  the  de- 
fendants was,  among  other  things,  that  the 
scheme  for  the  sale  and  distribution  was 
a  lottery,  in  violation  of  the  law.  "A  lot- 
tery is  a  species  of  gaming,  which  may  be 
defined  as  a  scheme  for  the  distribution  of 
prizes  by  chance  among  persons  who  haTe 
paid,  or  agreed  to  pay,  a  valuable  consid- 
eration for  the  chance  to  obtain  a  prize." 
25  Cyc.  1633. 

The  Constitution  and  statutes  of  this  state 
make  it  unlawful  to  conduct  a  lottery  or  to 
sell  or  otherwise  dispose  of  lottery  tickets, 
gift  concert  tickets,  or  the  like.  Const.  1874. 
art  19,  S  14;  Klrby's  Dig.  ||  1862,  18C3. 
Contracts  for  the  sale  of  tracts  of  land  of 
unequal  value,  to  be  apportioned  among  the 
purchasers  by  lot,  are  held  in  many  cases 
to  be  within  the  statute  against  lotteries; 
and  it  is  immaterial  that  every  purchaser 
Is  to  receive  some  return.  Paulk  v.  Jasper 
Land  Co.,  110  Ala.  178,  22  South.  495;  Elder 
v.  Chapman,  176  III.  142,  52  N.  E.  10;  Lynch 
v.  Rosenthal,  144  Ind.  86,  42  X.  E.  1103,  31 
L.  R.  A.  835,  55  Am.  St  Rep.  168;  Den  v. 
Shotwell,  24  N.  J.  Law,  789;  Seidenbender 
v.  Charles,  4  Serg.  &  R.  151,  8  Am.  Dec.  682. 

It  is  Insisted,  however,  that  where  It  Is  no" 
part  of  the  original  contract  of  sale  that  the 
lots  shall  be  divided  by  chance,  and  the  ven- 
dor does  not  direct  or  make  himself  a  par- 
ty to  the  unlawful  distribution,  the  contract 
is  not  vitiated,  and  that  a  recovery  may  be 
bad  thereon.  The  principle  thus  stated  in 
the  contention  is  undoubtedly  sound,  for 
where  a  number  of  parties  join  together  and 
purchase  lands,  even  with  the  intention  of 
dividing  it  In  an  unlawful  method,  the  ven- 
dor Is  not  a  party  to  the  scheme  and  Is  en- 
titled to  recover  the  agreed  price.  In  that 
case,  the  unlawful  scheme  for  the  division 
by  lot  is  not  a  part  of  the  original  contract 
of  sale. 

In  Martin  v.  Hodge.  47  Ark.  378,  1  S.  W. 
694,  68  Am.  Rep.  7C3,  which  involved  to 
some  extent  the  same  principles  which  must 
control  here,  the  court  said:   "The  test  to 


actment  and  that  transaction  must  neces- 
sarily be  proved  to  make  out  his  case,  or 
there  can  be  no  recovery." 

Now,  in  applying  that  test  to  the  present 
action,  it  becomes  necessary  to  Inquire  par- 
ticularly as  to  what  the  contract  was  be- 
tween the  parties.  It  will  readily  be  observ- 
ed that  it  was  not  a  joint  contract  on  the 
part  of  the  subscribers  or  purchasers  to 
purchase  together  a  quantity  of  land  to  be 
subsequently  distributed  or  apportioned 
among  themselves  according  to  a  method  of 
their  own  selection.  If  such  were  the  case, 
each  purchaser  would  be  bound  by  the  pur- 
chase, and  would  be  obligated  to  accept  and 
pay  for  his  undivided  part  of  the  lands  so 
purchased,  and  the  vendor  would  not  be  con- 
cerned In  the  method  of  Its  apportionment 
or  allotment  between  the  several  purchasers. 
The  contract  In  this  case  is  In  writing  and 
speaks  for  itself.  Each  subscriber  or  pur- 
chaser agreed  to  become  the  purchaser  of  a 
lot,  to  be  thereafter  selected,  of  given  di- 
mensions and  for  a  certain  stipulated  price. 
There  were  200  of  these  subscribers,  and 
they  separately  agreed  In  these  contracts  to 
purchase  lots  of  the  same  dimensions  and 
at  the  same  price,  but  of  unequal  value.  The 
sale  of  each  purchaser  was  not  complete  un- 
til the  lot  was  selected,  and  the  method  of 
selecting  the  lot  was  necessarily  a  part  of 
the  contract  It  was  necessary  for  the  plain- 
tiff to  prove  the  distribution  of  each  lot  in 
order  to  show  a  completion  of  the  contract 
and  his  right  to  recover  thereon,  for  the 
purchaser  did  not  agree  to  pay  until  the 
lot  should  be  apportioned  and  set  aside  to 
him.  Applying  the  test  laid  down  by  this 
court  In  Martin  v.  Hodge,  supra,  It  was  nec- 
essary for  the  plaintiff,  In  order  to  make  out 
his  case,  to  prove  an  illegal  transaction 
whereby  the  lots  were  set  apart  and  appor- 
tioned to  the  respective  purchasers.  While 
the  evidence  In  this  case  does  not  establish 
the  fact  that  the  plaintiff  selected  the  meth- 
od of  apportioning  the  lots,  yet  the  contract 
itself  necessarily  made  him  a  party  to  what- 
ever method  was  selected,  because,  until 
the  apportionment  of  the  lots,  the  contract 
was  not  complete  and  susceptible  of  enforce- 
ment The  obligation  which  he  accepted 
from  the  various  purchasers  contemplated 
that  the  distribution  would  be  entirely  by 
chance,  and  without  reference  to  the  actual 
value  of  the  lots.  It  was  not  susceptible  of 
the  interpretation  that  a  lawful  method 
would  or  could  be  adopted  whereby  the  lots 
were  to  be  distributed.  It  could  mean  noth- 
ing else  save  that  these  lots,  of  unequal  val- 
ue, should  be  apportioned  among  the  pur- 
chasers without  regard  to  values,  for  each 
purchaser  agreed  to  take  a  lot  of  the  stip- 
ulated dimensions,  no  more,  no  less,  and  to 
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pay  the  uniform  price  named,  no  more  and 
no  less.  It  was  necessarily  not  In  the  con- 
templation of  the  parties  at  the  time  the 
contract  was  made  that  any  regard  to  value 
should  be  had  In  the  distribution  of  the  lots, 
or  that  the  values  should  be  equalized  In 
distributing  them. 

There  Is  a  decision  of  the  Supreme  Court 
of  Iowa  which,  at  first  glance,  appears  to  be 
In  conflict  with  the  views  we  have  herein 
expressed;  but  on  careful  analysis  of  the 
facts  of  that  case,  we  find  that  It  Is  clearly 
distinguishable  from  this.  There,  certain 
promoters  engaged  In  an  enterprise  with  a 
packing  company  to  erect  its  plant  at  the 
city  or  town  named,  and  entered  into  a  con- 
tract with  the  owners  of  a  tract  of  land 
that  the  same  should  be  platted  and  sold 
to  subscribers  or  purchasers  at  a  uniform 
price,  and  that  the  same  were  to  be  distrib- 
uted among  the  subscribers  according  to 
methods  to  be  thereafter  selected  by  the  lat- 
ter. The  subscribers  were  procured,  and 
the  lots  platted  and  conveyed  to  the  promot- 
ers for  distribution  among  the  subscribers, 
and  the  latter  agreed  upon  and  carried  out 
a  plan  of  distribution  by  drawing,  similar 
to  that  adopted  in  the  present  case.  The 
promoters  had  nothing  to  do  with  the  adop- 
tion of  the  method  of  distribution.  The 
court  held  that  the  contract  was  not  vitiated 
by  the  agreement  between  the  promoters 
and  the  purchasers  for  a  distribution  by 
chance.  It  is  clear  from  the  opinion,  how- 
ever, that  the  court  treated  the  transaction 
as  a  purchase  of  the  whole  tract  by  the  pro- 
moters, who  held  the  title  as  trustees  for 
the  subscribers.  The  court  said:  "It  thus 
appears  that  there  must  be  some  plan  or 
scheme,  on  the  part  of  the  promoters  of  the 
enterprise  alleged  to  be  unlawful,  for  the 
sale  or  disposition  of  property  by  lot  or 
chance  before  it  can  be  said  to  have  the 
character  of  a  lottery.  If  the  sale  is  with- 
out the  purpose  that  the  property,  or  any 
part  of  it,  shall  be  obtained  by  the  pur- 
chaser through  chance,  and  this  does  not  re- 
sult from  the  nature  of  the  transaction,  then 
it  Is  not  so  tainted.  The  sale  of  the  lots  to 
the  subscribers  in  this  case  was  not  In  pur- 
suance of  any  design  to  promote  a  lottery, 
or  In  evasion  of  the  law."  Chancy  Park 
Land  Co.  v.  Hart,  104  Iowa,  592,  78  N.  W. 
1059.  The  facts  of  the  present  case  do  not 
fall  within  the  rule  announced  in  that  case. 
Here  there  was  no  completed  purchase  of 
any  particular  lot  but,  as  we  have  already 
shown,  the  contract  of  purchase  depended 
upon  a  subsequent  method  thereafter  to  be 
agreed  upon  for  the  distribution  of  the  lots. 
In  other  words,  it  was  not  a  purchase  of 
an  undivided  tract  and  subsequent  agree- 
ment of  a  division  by  chance,  but  it  was 
a  separate  purchase  by  which  each  subscrib- 
er bought  lots,  the  particular  identity  of 
which  was  to  be  determined  by  chance. 


The  correct  distinction  is,  we  think,  drawn 
by  the  Supreme  Court  of  Illinois  In  Elder 
v.  Chapman,  176  111.  142,  52  N.  E.  10,  where- 
in it  is  said:  "There  is  a  broad  distinction, 
however,  between  a  division  of  property  by 
lot  and  lottery.  A  partition  of  property  into 
parts  as  nearly  equal  as  possible,  where 
owned  by  joint  owners,  may  be  made  and 
a  determination  bad  by  lot  as  to  which  pari 
shall  go  to  each  joint  owner,  severally,  with- 
out coming  within  the  prohibition  of  the 
statute.  The  joint  owners  being  seised  of 
the  whole  estate  before  partition,  and  the 
object  of  the  lot  being  to  assign  to  each  his 
particular  portion,  the  whole  having  been 
previously  divided  into  parts  as  nearly  of 
equal  value  as  possible,  such  partition  would 
not  constitute  a  lottery." 

We  are  of  the  opinion  that  the  contract 
of  sale  contemplated  an  unlawful  method  of 
performance,  and  that  the  decree  of  the 
chancellor  was  correct 

Affirmed. 


HOOVER  v.  GRAY. 
(Supreme  Court  of  Arkansas.   June  28,  1909.) 

1.  Appeal  and  Ebeob  (|  1009*)— Review— 
Evidence— Sufficiency  to  Support  De- 
gree. 

A  chancellor's  decree  not  clearly  against 
the  preponderance  of  the  evidence  will  not  be 
disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3974;  Dec.  Dig.  I  1009.*] 

2.  Deeds  (f  211*)— Mistake— Evidence— BUF- 
FI CIENCT. 

Evidence  of  mistake  in  a  deed  held  not 
to  be  clear,  unequivocal,  and  convincing,  as 
required  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  643;  Dec  Dig.  §  211.*] 

Appeal  from  Lonoke  Chancery  Court;  John 
E.  Martineau,  Chancellor. 

Suit  by  Mrs.  J.  B.  Gray  against  W.  L. 
Hoover.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Mrs,  James  B.  Gray,  appellee,  on  Janu- 
ary 21,  1908,  instituted  this  suit  in  the  Lon- 
oke circuit  court  against  appellant  to  recov- 
er a  strip  of  land  off  of  the  S.  %  of  the 
N.  W.  V*  of  section  11,  township  2  S.,  range 
9  W.,  four  rods  In  width  and  one-half  mile 
In  length,  consisting  of  4.17  acres.  Appel- 
lee alleges  that  she  Is  the  owner  of  the  N. 
W.  %  of  the  N.  w..  %  and  the  S.  %  of  the 
N.  W.  %  of  section  11,  township  2  S.,  range  9 
W.;  that  the  land  of  appellant  (the  N.  E.  % 
S.  W.  %  section  11,  township  2  S.,  range  9 
W.)  adjoins  her  land;  that  appellee  and  ap- 
pellant deralgn  title  by  mesne  conveyances 
from  R.  C.  Walker;  that  her  deed  is  from 
J.  F.  Walker,  and  calls  for  the  number  of 
acres  set  forth  In  the  survey  of  the  United 
States  government  whether  it  be  more  or 
less  than  120  acres,  and  the  United  States 
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government  snrvey  calls  for  128%  acres. 
She  alleges  that  appellant  Is  in  the  unlaw- 
ful possession  of  the  four  acres  for  which 
she  sues,  that  same  Is  in  a  high  state  of 
cutlvatlon,  and  she  asks  for  damages  in  the 
sum  of  $150. 

The  appellant  answered,  admitting  that  he 
was  in  possession  of  the  land  in  controversy, 
and  that  it  was  in  a  state  of  cultivation,  but 
denied  that  his  possession  was  unlawful. 
He  sets  up  the  following:  That  R.  0.  Walk- 
er purchased  the  W.  %  of  section  11,  town- 
ship 2  8.,  range  9  W.,  partly  with  money  be- 
longing to  J.  F.  and  R.  O.  Walker,  his  sons, 
taking  the  deed  to  himself.  That  the  lands 
were  laid  off  into  lots  Nob.  1,  2,  3,  and  4, 
R.  O.  Walker  taking  lot  No.  1,  and  J.  F. 
Walker  taking  lot  No.  2;  R.  C.  Walker  re- 
taining lots  No.  3  and  4.  Deeds  were  made 
to  R.  O.  and  J.  F.  Walker  to  their  respective 
tracts,  and  they  were  placed  in  possession 
of  same;  but  In  preparing  the  deeds  ordi- 
nary blanks  were  used,  and  the  lands  were 
described  according  to  the  survey,  calls,  and 
the  formal  words  "more  or  less"  used  in 
connection  with  the  number  of  acres;  but 
that  it  was  not  the  intention  of  R.  C.  Walk- 
er to  convey  any  lands  other  than  those  em- 
braced In  the  lots  hereinabove  referred  to. 
That  subsequently  Hoover  became  the  gran- 
tee of  R.  C.  Walker  to  lot  No.  3,  and  a  sim- 
ilar mistake  was  made  in  the  deed  to  him; 
that  he  actually  purchased  and  was  placed 
in  possession  of  the  tract  lot  No.  3,  although 
the  deed  purported  to  convey  the  N.  %  S. 
W.  %  section  11,  township  2  S.,  range  9  W., 
containing  80  acres,  "more  or  less."  That 
appellee  knew  at  the  time  she  purchased  the 
tract  that  she  was  actually  getting  the  tract 
of  land  that  had  been  purchased  by  J.  F. 
Walker.  That  he  was  not  in  possession  of 
the  strip  of  land  in  controversy,  did  not 
claim  the  same,  and  that  she  was  not  buy- 
ing that  That  at  the  time  she  purchased 
from  J.  F.  Walker  she  knew  that  appellant 
was  in  the  actual  possession  of  said'  land, 
claiming  title  adverse  to  J.  F.  Walker.  Sev- 
en years'  adverse  possession  is  pleaded. 

Appellant  prayed  that  the  complaint  be: 
dismissed,  that  the  deeds  made  by  R.  C. 
Walker  to  J.  F.  Walker  and  from  J.  F.  Walk-i 
er  to  appellee  be  reformed  so  as  to  correct- 
ly describe  the  land  sold  by  R.  C.  to  T.  F. 
Walker  and  from  J.  F.  Walker  to  appellee, 
that  bis  title  be  quieted,  and  for  general, 
relief,  etc. 

The  cause,  on  motion  'of  appellant,  was' 
transferred  to  the  chancery  court.  The  tes- 
timony showed  that  R.  C.  Walker  on  Octo- 
ber 19,  1900,  purchased  for  himself  and  his 
sons  J.  F.  and  R.  O.  Walker  the  W.  Vi  of 
section  11,  township  2  8.,  range  9  W.,  In; 
Lonoke  county,  Atk.  R.  C.  Walker  took  the1 
deed  in  his'  own  name.  The  proof  on  be-, 
half  of  appellant  tended  to  show  that  soon 
after  the  purchase  of  the  land  R.  C.  Walker 
had  a  surveyor  to  lay.  }t  off  ipto  four  lpts, 
numbered  respectively  1,  2,  3,  and  4;  that 


the  corners  to  these  lots  were  designated  by 
iron  stakes  driven  down  at  the  comers  of 
each  of  the  lots;  that  the  Walkers  agreed  to 
partition  the  land  among  themselves;  that 
according  to  the  agreement  J.  F.  Walker  was 
to  have  lot  2  as  above  designated,  R.  O. 
Walker  was  to  have  lot  1,  and  R.  C.  Walker 
was  to  have  lots  3  and  4;  that  R.  C.  Walk- 
er executed  his  deeds  to  his  sons  to  carry 
out  the  partition' as  agreed  upon;  that  the 
deed  to  lot  2  described  the  land  Intended  to 
be  conveyed  as  the  S.  %  of  N.  W.  %  sec- 
tion 11,  township  2  a,  range  9  W.,  contain- 
ing 80  acres  "more  or  less,"  but  that  the 
parties  to  this  deed  only  Intended  by  it  to 
convey  the  lands  contained  in  lot  No.  2 
as  it  had  been  designated  by  the  metes  and 
bounds  agreed  upon;  that  the  deed  from 
R.  C.  Walker  to  R.  O.  Walker  conveyed  lot 
No.  1,  describing  it  as  N.  W.  %  N.  W. 
and  N.  E.  %  N.  W.  section  11,  township 
2  S.,  range  9  W.,  containing  80  acres  more 
or  less;  that  the  parties  to  the  deed  intended 
that  the  land  contained  in  lot  1  as  designat- 
ed by  them  in  their  partition  agreement 
should  be  conveyed  by  the  deed;  that  R 
O.  Walker  retained,  under  the  agreement 
the  lands  contained  in  lots  3  and  4,  and  that 
on  the  3d  day  of  January,  1903,  he  convey- 
ed the  lands  contained  In  lot  3  to  appellant 
W.  L.  Hoover,  describing  It  as  the  north 
half  of  the  southwest  quarter  of  section  11, 
township  2  S.,  range  9  W.,  containing  80 
acres  more  or  less;  that  appellant  went  into 
possession,  under  this  deed,  of  the  land  con- 
tained In  lot  3  as  designated  by  the  corners 
In  the  agreement  of  partition  between  the 
Walkers;  that  in  1904  he  built  a  fence  on 
the  line  between  lots  2  and  3,  marking  the 
south  boundary  line  of  lot  2  and  the  north 
boundary  line  of  lot  3  according  to  the  agree- 
ment of  partition,  and  that  he  had  cultivated 
such  land  every  year  since.  The  testimony 
on  behalf  of  appellant  further  tends  to  show 
that,  prior  to  the  sale  of  the  land  from  J. 
F.  Walker  to  appellee,  J.  F.  Walker  and  the 
husband  of  appellee,  who  acted  as  her  agent 
in  the  matter,  went  upon  the  land,  and  that 
J.  F.  Walker  pointed  out  the  division  line 
between  appellant  and  himself. 

'The  testimony  on  behalf  of  appellant  tends 
further  to  show  that  appellee's  husband  and 
agent  before  the  purchase  of  the  land  from 
Jas.  F.  Walker  and  R.  O.  Walker,  offered 
$00  an  acre  for  the  land,  and  told  parties 
after  the  purchase  that  he  had  paid  $60  an 
acre  for  it;  that  the  purchase  of  the  lands 
of  Jas.  F.  Walker  by  appellee  was  made  In 
1905;  that  appellee's  agent  knew  at  that  time 
that  appellant  was  claiming  to  the  fence 
between  his  tract  and  that  of  Jas.  F.  Walk- 
er, from  whom  appellee'  purchased,  but  did 
not  have  a  survey  made  to  ascertain  the  ex- 
act boundary  between  the  tracts  until  No- 
vember, 1907;  that  soon  after  the  purchase 
appellee  had  the  line  run  north  and  south 
between  the  40  acres  purchased  from  R  0. 
Walker  and  another  40  acres  owned.'  by  it- 
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O.  WaJker,  but  did  not  take  any  steps  to 
ascertain  the  boundary  between  appellee  and 
appellant 

The  testimony  on  behalf  of  appellee  tend- 
ed to  prove  that  her  husband  and  agent, 
Jas.  B.  Gray,  purchased  the  land  described 
In  the  deeds  to  her  from  Jas.  F.  and  R.  O. 
Walker,  and  containing  120  acres  "more  or 
less"  according  to  the  United  States  survey; 
that  she  paid  $7,200  for  the  land  purchased; 
that  he.  Gray,  told  Jas.  F.  Walker  at  the 
time  of  the  purchase  that  $4,800  was  a  high 
price  to  pay  for  farm  land,  being  $60  per 
acre  for  his  tract  of  80  acres,  and  that  Jas. 
F.  Walker  remarked  that  it  was  true  that  it 
was  a  high  price,  but  that  it  was  good  land, 
all  in  cultivation,  except  an  acre  or  so,  and 
that  it  was  a  large  section,  meaning  that 
there  was  an  overplus  In  the  government 
call  in  the  N.  W.  %  of  section  11,  and  that 
if  appellee  purchased  she  would  receive  more 
than  80  acres.  At  the  time  the  land  was 
purchased  from  Jas.  F.  Walker  he  never  in 
any  manner  intimated  that  there  was  any 
verbal  agreement  as  to  the  lines.  The  pur- 
chase was  made  from  him  according  to  the 
government  survey,  and  the  deed  was  ex- 
ecuted accordingly.  Gray,  the  agent,  went 
with  Jas.  F.  Walker  to  look  at  the  land, 
saw  that  there  was  a  fence  on  the  south 
side  running  east  and  west,  that  had  been 
recently  built — Mr.  Jas.  F.  Walker  did  not 
say  whether  it  was  on  the  line  or  not  That 
after  the  purchase,  appellee,  through  her 
agent  took  possession  of  the  part  under 
fence,  and  later,  when  the  land  was  survey- 
ed, the  agent  demanded  possession  of  the 
strip  in  controversy.  Witness  Gray  explain- 
ed that  be  had  stated  to  parties  that  he  had 
paid  $60  per  acre  for  the  land.  He  meant 
that  be  had  bought  120  acres  according  to 
the  government  call,  for  which  he  paid  $7,- 
200,  which  would  be  understood  in  the  reg- 
ular and  ordinary  calls  of  land  as  $60  per 
acre  that  be  paid,  but  the  witness  explained 
that  he  knew,  and  so  did  Walker,  that  the 
calls  were  for  more  than  120  acres.  Witness 
stated  in  regard  to  the  survey  that  it  was 
perhaps  negligence  for  him  to  wait  for  the 
first  two  or  three  years,  while  appellant  was 
in  possession  cultivating  the  land,  to  have 
the  survey  made  in  order  to  ascertain  the 
exact  lines,  but  stated  further  that  be  had 
been  trying  for  something  like  a  year  to 
get  the  surveyor  down  prior  to  the  time  the 
land  was  surveyed.  The  witness  also  stated 
that  he  had  notified  appellant  about  the 
survey,  and  that  he  had  refused  to  assist 
in  the  survey.  It  was  shown  that  R.  C. 
Walker  and  his  sons  J.  F.  and  R.  O.  held 
the  lands  as  tenants  in  common  until  the 
deeds  were  made  to  partition  the  lands 
among  them.  It  was  shown  that  the 
draughtsman  of  these  deeds  drew  them  ac- 
cording to  the  description  given  by  the  par- 
ties themselves,  also  that  the  deed  of  R.  C. 
Walker  to  appellant  was  drawn  according 
to  the  description  given  by  the  parties  to 


It  It  was  shown  that  Jas.  F.  Walker  at  the 
time  he  executed  the  deed  to  Mrs.  Gray 
knew  that  the  deed  from  his  father  to  him 
called  for  the  south  half  of  the  northwest 
quarter,  section  11,  township  2,  range  9  W-, 
containing  80  acres  more  or  less;  that  he 
gave  appellee's  agent  this  deed,  and  did  not 
Inform  him  that  there  was  any  mistake  in 
the  deed.  It  was  shown  that  the  deed  from 
Jas.  F.  Walker  to  appellee  described  the  land 
in  the  same  way  as  the  deed  from  his  father 
to  him.  Appellee's  deed  from  Jas.  P.  Walk- 
er conveyed  to  appellee  lands  which,  accord- 
ing to  the  calls,  included  the  4.17  acres  for 
which  she  sues  appellant  This  was  shown 
to  be  the  fact  by  a  surveyor  of  the  United 
States  government  and  a  survey  made  by 
the  county  surveyor.  The  proof  showed  that 
appellant  had  been  in  possession  of  the  land 
since  January,  1903.  The  rental  value  was 
six  or  seven  dollars  per  acre.  The  court 
found  that  appellant  was  In  the  unlawful 
possession  of  the  land,  and  rendered  a  de- 
cree in  favor  of  appellee  for  the  land  and 
$108.08  damages.  To  reverse  the  decree  is 
the  object  of  this  appeal. 

T.  0.  Trimble,  Joe  T.  Robinson,  and  T. 
C.  Trimble,  Jr.,  for  appellant.  James  B. 
Gray,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  decree  of  the  chancellor  is  cer- 
tainly not  clearly  against  the  preponderance 
of  the  evidence.  Bank  of  Pine  Bluff  v.  Levi 
(Ark.)  118  S.  W.  250;  Cranford  v.  Cranford, 
85  Ark.  83,  107  8.  W.  165,  and  cases  cited. 
On  the  contrary,  the  preponderance  is  with 
the  chancellor's  finding.  The  law  is  well 
established  that  a  deed  will  not  be  set  aside 
unless  the  evidence  of  mistake  is  clear,  un- 
equivocal and  convincing.  Marquette  Lum- 
ber Co.  v.  Abeles,  81  Ark.  420,  99  S.  W.  685; 
Davenport  v.  Hudspeth,  81  Ark.  166,  98  S. 
W.  699.  There  is  no  such  evidence  in  this 
record.  It  was  purely  a  question  of  fact 
under  the  evidence  as  to  whether  there  was 
any  agreement  between  the  Walkers  in  the 
first  instance  for  a  partition  of  the  lands 
between  them  different  from  that  Indicated 
by  the  deeds.  The  deeds  were  Intended,  as 
the  Walkers,  R.  0.  and  Jas.  F.,  testify,  to  con- 
vey the  lands  according  to  a  verbal  under- 
standing by  which  the  lands  had  been  laid 
off  into  lots,  and  these  lots  defined  by  metes 
and  bounds.  But  there  was  no  written  agree- 
ment indicating  that  the  lands  were  to  be 
partitioned  according  to  certain  metes  and 
bounds.  The  deeds  themselves  are  very 
strong  evidence,  if  not  conclusive,  that  the 
lands  were  to  be  partitioned,  not  by  metes 
and  bounds,  but  by  the  legal  subdivisions 
shown  by  the  government  survey.  When  the 
draughtsman  was  asked  to  write  the  deeds, 
the  parties  to  the  deeds  did  not  furnish  him 
with  the  description  of  the  lands  accord- 
ing to  certain  metes  and  bounds  which  they 
say  had  been  designated.   On  the  contrary, 
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they  furnished  him  with  the  description  ac- 
cording to  the  legal  subdivisions.  He  drew 
the  deeds  according  to  the  legal  subdivisions 
on  government  calls  famished  by  the  par- 
ties. They  gave  him  no  other  description. 
Since  section  11  was  a  "full"  or  large  sec- 
tion, It  would  be  very  unreasonable  to  hold 
that  the  parties  did  not  know  that  a  parti- 
tion by  metes  and  bounds  without  regard 
to  the  government  calls  would  not  corre- 
spond with  those  calls,  unless  by  the  merest 
accident.  The  fact,  therefore,  that  they  con- 
veyed by  the  legal  subdivisions,  tends  to 
show  that  there  was  no  other  partition  con- 
templated or  agreed  upon.  The  chancellor 
was  clearly  warranted  in  finding  that  no 
other  partition  was  made  among  the  Walk- 
ers than  that  Indicated  by  the  deeds,  and 
tbat  therefore  appellant  by  his  deed  from 
R.  C.  Walker  acquired  no  title  to  the  land  in 
controversy,  and  that  his  possession  thereof 
was  unlawful. 
Finding  no  error,  the  decree  is  affirmed. 


ST.  LOUIS,  K.  ft  S.  E.  R.  CO.  v.  FULTZ. 
(Supreme  Court  of  Arkansas.    June  28,  1909.) 

1.  Negligence  ft  58*)— Proximate  Cause. 

To  warrant  a  finding  that  negligence  is 
the  proximate  cause  of  an  injury,  it  must  ap- 
pear that  the. injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  complained 
of,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances. 

[Ed.  Note. — For  other  cases,  gee  Negligence, 
Cent  Dig.  H  71,  72;  Dec.  Dig.  §  58.*] 

2.  Master  and  Servant  ft  97*)— Injury  to 
Servant— Negligence— Proximate  Cause. 

A  foreman  of  a  logging  crew  was  injured 
while  jumping  from  a  car  in  consequence  of 
his  foot  being  caught  in  the  link  in  the  end 
of  the  drawhead.  The  link  was  10  or  12  in- 
ches long,  a»i  hung  at  a  quarter  angle.  Held, 
that  the  accident  was  improbable,  and  a  con- 
sequence that  ought  not  to  be  foreseen,  reliev- 
ing the  master  from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  163;  Dec.  Dig.  J  97.*] 

Appeal  from  Circuit  Court,  Clay  County, 
Eastern  District ;  Frank  Smith,  Judge. 

Action  by  Belle  Fultz,  administratrix  of 
Amberson  A.  Fults,  against  the  St  Louis, 
Kennett  ft  Southeastern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  action  dismissed  on 
the  merits. 

R.  H.  Dudley,  for  appellant  Lamb  ft 
Caraway,  for  appellee. 

BATTLE,  J.  This  action  was  brought  by 
Belle  Fultz,  as  administratrix  of  Amberson 
A.  Fultz,  deceased,  against  the  St  Louis, 
Kennett  ft  Southeastern  Railroad  Company  In 
the  day  circuit  court  for  the  eastern  dis- 
trict of  Clay  county  to  recover  damages  for 
the  alleged  negligent  killing  of  the  deceased 
by  the  defendant. 

Plaintiff  alleged  her  cause  of  action,  in 


part,  as  follows:  "That  on  the  9th  of  July, 
1907,  the  said  deceased  was,  and  for  a 
long  time  prior  thereto,  in  the  employ  of 
the  appellant  railroad  company  in  the  opera- 
tion of  its  trains,  and  on  said  date  was  em- 
ployed as  foreman  of  a  logging  crew  In  load- 
ing logs  at  or  near,  Nimmons,  Ark.,  and 
transporting  the  same  by  railway  to  Ken- 
nett, Mo. 

"That  while  said  train  of  appellant  upon 
which  deceased  was  foreman  was  at  Nlm- 
mons, and  while  the  same  was  being  backed 
from  the  main  line  into  and  upon  a  siding 
or  switch,  and  the  deceased  was  upon  the  top 
of  the  rear  car  of  said  train,  and  while  the 
same  was  being  backed  In  and  upon  said  sid- 
ing, It  became  the  duty  of  said  deceased  to 
go  from  the  top  of  said  car  to  the  ground 
for  the  purpose  of  opening  or  throwing  a 
switch,  so  that  said  train  could  back  from 
the  main  line  into  and  upon  the  siding ;  that 
in  the  rear  end  of  the  car  upon  which  de- 
ceased was  riding,  but  In  the  front  as  the 
train  was  being  backed  into  the  siding,  was 
a  link  and  coupling  pin,  used  by  said  appel- 
lant company  to  connect  said  car  with  and 
to  attach  same  to  other  cars  operated  by  ap- 
pellant 

"That  as  said  deceased  was  getting  down 
from  the  top  of  the  car  for  the  purpose  of 
throwing  the  switch  his  foot  caught  in  the 
link  of  said  car,  causing  him  to  fall  to  the 
ground,  and  to  be  run  over  and  killed  by 
said  train  of  cars. 

"That  said  deceased  in  attempting  to  get 
from  the  top  of  said  cars  for  the  purpose 
of  throwing  said  switch  was  acting  in  the 
discharge  of  his  duties  as  such  employe,  and 
was  performing  such  duties  in  the  usual  and 
ordinary  way,  and  in  the  only  manner  pro- 
vided by  appellant  for  so  doing." 

The  defendant  answered.  A  jury  was  im- 
paneled to  try  the  issues  in  the  action.  In 
the  trial  which  followed  evidence  was  adduc- 
ed sustaining  the  foregoing  allegations  of  the 
complaint,  and  it  was  shown  that  the  link  in 
the  end  of  the  drawhead  was  probably  10 
or  12  inches  long,  and  at  the  time  of  the  acci- 
dent hung  down,  as  witness  expressed  it 
"something  like  a  quarter  angle,"  and  the 
train  was  running  about  six  miles  an  hour. 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $2,000,  and  the  defendant 
appealed. 

The  evidence  failed  to  show  that  any  neg- 
ligence of  the  appellant  was  the  proximate 
cause  of  the  accident  "It  Is  generally  held 
that  in  order  to  warrant  a  finding  that  neg- 
ligence *  •  *  Is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  Injury  was 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it  ought 
to  have  been  foreseen  in  the  light  of  the  at- 
tending circumstances."  Ultima  Thule,  Ark- 
adelphia  ft  Mississippi  Railroad  Company 
v.  Benton,  86  Ark.  289,  110  S.  W.  1037; 
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Pittsburg  Reduction  Co.  v.  Horton,  87  Ark. 
576,  113  S.  W.  647.  The  catching  of  the 
foot  of  the  deceased  In  the  link,  10  or  12 
Inches  long,  hanging  In  the  drawhead  of  a 
car  at,  as  a  witness  described,  "a  quarter 
angle,"  as  he  leaped  from  the  train,  was  Im- 
probable, and  was  one  of  the  consequences 
that  "ought  not  to  hare  been  foreseen  In  the 
light  of  the  attending  circumstances."  It 
was  an  accident  for  which  the  appellant  is 
not  responsible. 

Judgment  reversed,  and  action  dismissed 
on  the  merits. 


SMITH  ▼.  STATE. 
(Supreme  Court  of  Arkansas.   June  28,  1900.) 

1.  Pebjuby  (J  26*)— Sufficiency  of  Accusa- 
tion—Negativing, Tbuth  of  Testimony. 

An  indictment  for  falsely  testifying  before 
the  grand  jury  upon  the  investigation  of  a 
charge  for  selling  intoxicating  liquors  without 
license,  which  alleged  that  accused  stated  that 
he  did  not,  at  a  stated  time,  or  at  any  other 
time,  deliver  to  one  O.,  at  or  near  a  stated  town, 
any  whisky  whatever,  when  in  fact  he  did  at 
that  time  purchase  and  deliver  to  C,  at  or 
near  the  stated  town,  one  pint  of  whisky,  suf- 
ficiently negatived  the  alleged  false  statements 
made. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  ti  90-94;  Dec.  Dig.  |  26.*] 

2.  Pebjuby  (I  25*)— Sufficiency  of  Accusa- 
tion—Materiality of  False  Testimony. 

Kirby's  Dig.  |  1968,  defines  perjury  as 
the  willful  and  corrupt  swearing,  etc.,  falsely 
to  any  material  matter  in  any  cause,  etc.,  be- 
fore any  court  officer,  etc.,  having  authority 
by  law  to  administer  oaths.  Section  1970  makes 
it  sufficient,  in  indictments  for  perjury,  to  set 
forth  the  substance  of  the  offense,  together  with 
the  proper  averments  to  falsify  the  matter 
wherein  the  perjury  is  charged,  without  setting 
forth  any  part  of  the  record,  proceeding,  or 
process.  Held,  that  the  false  testimony  for 
which  accused  is  indicted  may  be  shown  by  the 
Indictment  to  be  material,  either  by  direct  aver- 
ment, or  by  allegations  from  which  their 
materiality  appears,  and,  if  a  direct  averment 
is  made,  the  question  of  materiality  becomes  one 
of  proof  of  that  averment;  the  indictment  be- 
ing insufficient  only  if  no  averment  of  materi- 
ality is  made. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  {§  82-84;  Dec.  Dig.  S  25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5305-5310;  vol.  8,  p.  7751.] 

8.  Pebjuby  ($  38*)— Evidence— Falsity  of 

Statements. 

In  a  prosecution  for  perjury,  evidence  held 
to  show  the  falsity  of  accused's  testimony  be- 
fore the  grand  jury,  which  was  the  basis  of 
the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  f  123;  Dec.  Dig.  {  33.*] 

4.  Pebjuby  (|  11*)— Matebiality  of  False 
Testimony. 

Whatever  evidence  tends  to  influence  the 
result  on  the  direct  or  any  collateral  issue  is 
material  as  respects  perjury;  and,  where  the 
grand  jury  had  heard  that  a  witness  had  been 
seen  with  whisky  on  several  occasions,  and 
had  given  whisky  to  a  certain  person  and  were 
endeavoring  to  discover  from  whom  he  had 
purchased  the  whisky,  with  the  view  of  ascer- 
taining whether  it  had  been  sold  by  a  person 
without  a  license  within  their  jurisdiction,  his 


false  testimony  before  them  that  he  had  not 
given  that  person  any  whisky,  but  that  he 
and  the  person  had  ordered  whisky  from  a  cer- 
tain place,  which  testimony  prevented  the  in- 
vestigation, was  material,  and  perjury  could 
be  predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  |  44;  Dec.  Dig.  8  U.*] 

Appeal  from  Circuit  Court,  Prairie  County; 
Eugene  Lankford,  Judge. 

Al  Smith  was  convicted  of  perjury,  and  he 
appeals.  Affirmed. 

W.  A.  Leach,  for  appellant.  Hal.  L.  Nor- 
wood, Atty.  Gen.,  and  C.  A  Cunningham, 
Asst.  Atty.  Gen.,  for  the  State. 


BATTLE,  J.  Al  Smith,  was  Indicted  for, 
and  convicted  of,  perjury.  Judgment  was 
rendered  against  him  on  that  conviction, 
and  he  appealed. 

He  demurred  to  the  indictment,  and  his 
demurrer  was  overruled.  So  much  of  the 
indictment  as  is  necessary  to  consider  is 
aa  follows: 

"And  the  said  Al  Smith  did  then  and 
there  before  said  grand  Jury,  upon  the  In- 
vestigation of  a  charge  against  some  per- 
son to  the  grand  jurors  unknown,  for  sell- 
ing ardent  liquors  without  license  in  the 
county,  district,  and  state  aforesaid,  on  or 
about  the  20th  day  of  February,  1908,  did 
then  and  there  under  the  sanction  of  said 
oath,  administered  to  him  as  aforesaid,  will- 
fully, corruptly,  and  feloniously  state"  that 
he  did  not,  about  the  20th  day  of  February, 
1908,  or  at  any  other  time,  deliver  to  Will 
Copley  at  or  near  the  town  of  De  Vall's 
Bluff  any  whisky  whatever;  that  he  and 
Will  Copley  together  did,  about  the  20th 
day  of  February,  1908,  order  two  quarts  of 
whisky  from  Pete  Anderson  at  Newport, 
Ark.,  and  remitted  for  same  by  post  office 
money  orders  procured  at  the  post  office  at 
De  Vall's  Bluff,  which  said  evidence  was 
material  in  preventing  the  grand  Jury,  as 
aforesaid,  from  returning  an  indtctmenf 
against  the  party  from  whom  the  said  Al 
Smith  did  purchase  the  whisky  aforesaid, 
and  who  Is  to  the  grand  'jurors  unknown, 
for  selling  ardent  liquors  without  a  license, 
when  In  truth  and  in  fact  the  said  Al  Smith 
did,  on  or  about  February  20,  1908,  purchase 
and  deliver  to  Will  Copley,  at  or  near  the 
town  of  De  Vall's  Bluff,  county,  district,  and 
state  aforesaid,  from  some  one  to  the  grand 
jurors  unknown,  one  pint  of  whisky,  and 
the  said  Al  Smith  did  not  order  whisky  from 
Pete  Anderson  at  Newport,  Ark.,  and  did 
not  remit  the  money  for  same  by  post  office 
money  orders  procured  at  the  post  office 
at  De  Vall's  Bluff,  which  said  statements 
so  made  by  the  said  Al  Smith  as  aforesaid 
were  feloniously,  willfully,  and  corruptly 
false,  and  the  said  Al  Smith  knew  the  same 
to  be  false  when  he  made  them,  against  the 
peace  and  dignity  of  the  state  of  Arkansas. 
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ed  whisky,  to  the  grand  Jury  unknown,  for 
selling  ardent  liquors  without  license  on  or 
about  the  20th  day  of  February,  1008,  and 
that  Al  Smith,  under  an  oath  administered 
to  him,  willfully,  corruptly,  and  felonious- 
ly stated  as  charged  in  the  Indictment,  and 
that  such  evidence  was  material  in  this: 
That  It  prevented  them  from  indicting  such 
person  for  selling  ardent  liquors  without 
license,  and  that  the  facts  were  as  stated 
In  the  Indictment 

Appellant  insists  that  the  alleged  false 
statement  made  by  him  under  oath  was  not 
sufficiently  negatived  in  the  indictment  in 
this:  That  it  is  alleged  in  the  indictment 
that  he  stated  that  he  did  not,  about  the 
20th  day  of  February,  1908,  or  at  any  other 
time,  deliver  to  Will  Copley,  at  or  near  the 
town  of  De  Vall's  Bluff,  any  whisky  what- 
ever, when  in  truth  and  fact  he  did,  on  or 
about  the  20th  day  of  February,  1908,  pur- 
chase and  deliver  to  Will  Copley,  at  or  near 
the  town  of  De  Vall's  Bluff,  one  pint  of 
whisky.  The  statement  of  the  contention 
proves  that  it  is  not  true.  The  indictment 
affirms  what  was  denied,  but  affirms  more, 
by  saying  that  he  purchased  and  delivered 
to  Will  Copley  one  pint  of  whisky. 

It  is  alleged  that  the  indictment  Is  de- 
fective because  it  does  not  show  that  the 
alleged  false  statements  were  material. 

Perjury  is  denned  by  the  statute  as  fol- 
lows: "Perjury  is  the  willful  and  corrupt 
swearing,  testifying  or  affirming  falsely  to 
any  material  matter  In  any  cause,  matter  or 
proceeding  before  any  court,  tribunal,  body 
corporate  or  other  officer  having  by  law  au- 
thority to  administer  oaths."  Klrby's  Dig. 
I  1968. 

Section  1970  of  Klrby's  Digest  provides: 
"In  indictments  for  perjury,  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  of- 
fense charged,  and  by  what  court  or  before 
whom  the  oath  -or  affirmation  was  taken, 
averring  such  court  or  person  to  have  com- 
petent authority  to  administer  the  same,  to- 
gether with  the  proper  averments  to  falsify 
the  matter  wherein  the  perjury  Is  charged 
or  assigned,  without  setting  forth  any  part 
of  the  record,  proceeding  or  process  either 
in  law  or  equity,  or  any  commission  or  au- 
thority of  the  court  or  person  before  whom 
the  perjury  was  committed,  or  the  form  of 
the  oath  or  affirmation,  or  the  manner  of 
administering  the  same." 

Under  a  statute  substantially  the  same  as 
section  1970  It  was  held  in  People  v.  De 
Carlo,  124  CaL  462, 404,  467,  57  Pac.  383,  that 
an  averment  In  an  indictment  that  the  false 
testimony  given  by  the  defendant  was  mate- 
rial to  the  "issues  tendered  In  said  cause" 
was  a  sufficient  averment  of  Its  materiality, 
without  specifying  any  particular  Issue  upon 


which  the  defendant  la  Indicted  may  be 
shown  by  the  Indictment  to  be  material, 
either  by  direct  -  averment,  or  by  allega- 
tions from  which  their  materiality  ap- 
pears. "The  rule  of  pleading  Is  satisfied  by 
a  direct  averment,  and  with  that  the  ques- 
tion of  materiality  becomes  ode  of  proof  of 
that  averment  It  to  only  when  there  to  no 
averment  of  materiality  that  the  Indictment 
to  Insufficient  unless  It  alleges,  the  facts 
from  which  the  law  Infers  the  materiality.** 
Commonwealth  v.  McCarty,  152  Mass.  577. 
580,  26  N.  B.  140;  People  v.  Ennte,  137  Cal. 
263,  70  Pac.  84;  Greene  v.  People,  182  111. 
278,  55  N.  IS.  341;  Flint  v.  People,  35  Mich. 
491;  1  Bussell  on  Crimes  (International  Ed. 
1896)  p.  354;  30  Cyc.  1435,  and  cases  cited. 

Tested  by  the  foregoing  rules,  the  indict- 
ment to  sufficient  as  to  the  materiality  of 
the  alleged  false  statements  or  testimony  of 
the  defendant 

But  it  is  contended  that  the  evidence  ad- 
duced in  the  trial  of  the  defendant  was  not 
sufficient  to  prove  the  falsity  or  materiality 
of  such  statements  or  testimony.  S.  E.  Bow- 
man, the  foreman  of  the  grand  Jury  before 
whom  the  defendant  testified,  as  alleged  in 
the  Indictment  testified  that  the  grand  jury 
had  heard  that  AI  Smith  had  been  seen  with 
whisky  on  two  or  three  different  occasions, 
and  bad  given  whisky  to  Will  Copley.  This 
was  the  subject  of  Inquiry  at  the  time  Smith 
was  before  the  grand  Jury.  He  was  asked 
If  he  had  given  Will  Copley  some  whisky, 
and  about  the  possession  of  whisky  On  a 
certain  day;  the  object  being  to  ascertain 
from  whom  he  purchased  the  whisky.  In 
reply  to  these  questions  he  testified  as  fol- 
lows:  "I  never  at  any  time  delivered  any 
whisky  to  Mr.  Will  Copley.  William  Copley 
and  I  did  order  some  whisky  together  about 
the  time  boat  was  here  (De  Vall's  Bluff) 
which  was  about  18th  or  20th  day  of  Feb- 
ruary, 1908.  We  ordered  two  quarts  of  whis- 
ky from  Pete  Anderson  at  Newport,  Ark., 
remitting  in  two  separate  money  orders. 
Orders  were  taken  out  in  post  office  at  De 
Vall's  Bluff,  and  it  came  in  name  of  AI 
Smith.   I  did  one  time  tell  William  Copley 
that  I  knew  where  I  could  get  some  whisky 
in  De  Vall's  Bluff.  When  I  told  Copley  this 
I  thought  I  was  telling  the  truth.    I  did 
one  time  get  some  whisky  at  De  Vall's 
Bluff."    This  testimony  was  shown  to  be 
false.  The  official  records  of  the  post  office 
at  De  Vall's  Bluff  were  read  as  evidence,  and 
they  showed  that  no  money  orders  were  pur- 
chased in  that  office  by  Al  Smith.  This 
evidence  was  corroborated  by  the  testimony 
of  a  witness  who  did  not  make  it  which 
showed  that  he  had  examined  it  and  found 
from  information  he  had  outside  the  rec- 
ord that  it  was  correct   This  to  sufficient 


Ark.) 


LINDLEY  ft  MARSHALL  v.  STATE. 


987 


to  prove  the  falsity  of  Smith's  testimony 
before  toe  grand  Jury.  Was  it  material?  He 
admits  that  be  received  two  quarts  of  whis- 
ky in  De  Vall's  Bluff,  but  falsely  accounted 
for  tt  The  grand  jury  were  endeavoring 
to  find  out  from  whom  be  purchased  it,  with 
the  view  of  ascertaining  whether  it  bad  been 
sold  by  a  person  without  license  to  sell  liq- 
uors, within  their  Jurisdiction.  This  was 
their  duty.  His  false-  testimony  prevented 
the  Investigation. 

Bishop,  In  his  excellent  work  on  Criminal 
Law,  says:  "Whatever  evidence  tends  to  in- 
fluence the  result  on  the  direct  or  any  col- 
lateral Issue  is  material  within  our  present 
doctrine,  but  what  is  not  thus  adapted  to 
affect  any  result  is  not  thus  material.  *  *  * 
It  Is  perjury  to  swear  falsely  to  what,  If 
true,  would  merely  cause  the  particular  pro- 
ceeding to  be  abated."  2  Bishop's  New  Crim- 
inal Law,  |  1032;  Reg.  v.  Mullany,  Leigh, 
etc.,  593. 

The  false  testimony  under  consideration 
comes  within  the  spirit,  if  not  the  letter, 
of  the  rule  thus  laid  down;  for  its  neces- 
sary effect  was  to  suspend,  If  not  prevent, 
further  Investigation  of  the  present  subject 
of  inquiry.  It  was  material. 

Judgment  affirmed. 


LINDLEY  ft  MARSHALL  et  al.  v.  STATE. 
(Supreme  Court  of  Arkansas.   June  28,  1009.) 

1.  Intoxicating  Liquors  (I  20*)— Destruc- 
tion or  Liquor— Statutory  Provisions. 

Kirov's  Dig.  $  5137,  authorizing  the  de- 
struction of  liquor  kept  In  or  shipped  into  any 

Srobibited  district  to  be  sold  contrary  to  law, 
i  constitutional. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  26;  Dec.  Dig.  i  20.*] 

2.  Intoxicating  Liquors  (8  40*)— Local  Op- 
tion—Adoption or  Prohibitory  Act. 

Kirby's  Dig.  I  5129,  provides  that  the  adult 
inhabitants  residing  within  three  miles  of  any 
schoolhouse,  by  complying  with  the  terms  im- 
posed by  the  act,  may  put  in  force  the  statute 
prohibiting  the  sale  of  intoxicating  liquors  with- 
in three  miles  of  such  schoolhouse.  Under  this 
statute,  an  order  was  made  prohibiting  the  sale 
of  intoxicating  liquors  within  three  miles  of 
a  certain  schoolhouse.  Three  years  later  a 
new  schoolhouse  was  built  within  a  quarter 
of  a  mile  of  the  old  schoolhouse,  and  another 
order  was  made  prohibiting  the  sale  of  intoxi- 
cating liquors  within  three  miles  of  the  new 
schoolhouse.  Subsequently,  at  a  general  elec- 
tion held  in  the  county,  a  majority  of  the  votes 
were  cast  for  license,  and  the  county  court 
revoked  the  order  prohibiting  the  sale  of  in- 
toxicating liquors  within  three  miles  of  the  old 
schoolhouse,  and  licenses  were  granted  defend- 
ants to  sell  liquor  within  that  territory.  Their 
saloons  were  located  within  a  quarter  of  a  mile 
of  the  new  schoolhouse.  Held,  that  the  over- 
lapping of  the  areas  of  the  two  prohibitory 
orders  did  not  make  the  second  one  invalid,  and 
the  revoking  of  the  first  order  had  no  effect 
upon  the  second  order,  and  therefore  defendants 
were  not  protected  by  the  licenses  issued  them. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  {  84;  Dec.  Dig.  g  40;*] 


8.  Intoxicating  Liquors  (|  6*)— Local  Op- 
tion—Statutory Provisions. 

As  the  authority  of  statutes  is  limited  to 
the  territory  or  country  to  which  the  enacting 
power  is  limited,  the  Legislature  of  one  state 
cannot  pass  an  act  prohibiting  the  sale  of  liq- 
uors in  another  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  4 ;  Dec.  Dig.  §  0.*] 

4.  Intoxicating  Liquors  ({  40*)— Local  Op- 
tion—Statutory Provision.  • 

Kirby's  Dig.  |  5129,  provides  that  the  adult 
inhabitants  residing  within  three  miles  of  any 
schoolhouse  by  complying  with  the  terms  im- 
posed by  the  act  may  put  in  force  the  statute 
prohibiting  the  sale  of  intoxicating  liquors  with- 
in three  miles  of  such  schoolhouse.  Section 
7792  provides  that  all  general .  provisions  in 
any  statute  shall  be  liberally  construed  that 
the  true  intent  of  the  general  assembly  may  be 
carried  out.  Held  that,  where  a  schoolhouse 
was  within  three  miles  of  the  stats  boundary, 
only  that  segment  of  the  circle  within  the 
limits  of  the  state  is  affected  by  the  order,  and 
the  adult  inhabitants  of  this  state  only  should 
be  considered  in  determining  whether  the  peti- 
tion contains  the  requisite  majority. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  34 ;  Dec.  Dig.  8  40.*] 

5.  Intoxicating  Liquors  ({  36*)— Local  Op- 
tion—Order Prohibiting  Sale. 

Where  an  order  carrying  into  effect  Kirby's 
Dig.  i  5129,  providing  for  putting  in  force  the 
prohibitory  law  against  sales  of  liquor  within 
three  miles  of  any  schoolhouse,  describes  it  as 
a  new  stone  public  schoolhouse  situated  in  the 
town  of  M.,  in  F.  county,  this  state,  the  order 
is  not  Invalidated  by  locating  the  schoolhouse 
on  block  23,  instead  of  block  22.  as  it  was  not 
necessary  to  mention  the  number  of  the  block 
on  which  the  schoolhouse  was  situated. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {43;  Dec.  Dig.  I  36.*] 

Appeal  from  Circuit  Court,  Fulton  County; 
John  W.  Meeks,  Judge. 

T.  B.  Lindley  and  T.  V.  Marshall,  partners 
under  the  firm  name  of  Lindley  &  Marshall, 
and  Joe  Lancaster,  were  convicted  of  the 
illegal  sale  of  liquors,  and  their  liquors  con- 
demned and  ordered  destroyed  under  Kirby's 
Dig.  |  5137,  directing  the  destruction  of  liq- 
uor kept  In  or  shipped  into  any  prohibited 
district  to  be  sold,  and  they  appeal.  Af- 
firmed. 

On  tbe  6th  day  of  February,  1909,  the 
prosecuting  attorney  of  the  Sixteenth  judi- 
cial circuit  of  the  state  of  Arkansas  institut- 
ed separate  proceedings  against  T.  B.  Lind- 
ley and  T.  V.  Marshall,  partners  under  their 
firm  name  of  Lindley  &  Marshall,  and  Joe 
Lancaster  under  the  act  approved  February 
13J  1899,  alleging  that  they  were  engaged  In 
the  illegal  sale  of  liquor  In  a  prohibited  din 
trict,  and  asked  that  the  same  be  destroyed. 
The  said  Lindley  &  Marshall  and  Joe  Lan- 
caster answered.  They  admitted  they  were 
engaged  in  selling  the  liquors  seized  In  the 
town  of  Mammoth  Spring,  in  Fulton  county, 
and  sought  to  justify  their  action  by  a  li- 
cense to  sell  the  same  granted  by  the  coun- 
ty court  of  said  Fulton  county.  Ark.,  on  the 
6th  day  of  January,  1909.  By  consent  of  tbe 
prosecuting  attorney  and  tbe  respective  de- 
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fondants  the  circuit  court  ordered  the  two 
proceedings  to  be  consolidated  and  tried  to- 
gether. The  facts  are  uncontroverted,  and, 
briefly  stated,  are  as  follows:  On  the  8th 
day  of  July,  1906,  an  order  was  made  by 
the  county  court  of  Fulton  county  prohibit- 
ing the  sale  or  giving  away  of  Intoxicating 
liquors  within  three  miles  of  the  public 
schoolhouse.  In  the  town  of  Mammoth  Spring, 
Fulton  county,  Ark.  At  its  April  term,  1908, 
the  county  court  of  Bald  county  made  an 
order  prohibiting  the  sale  or  giving  away  of 
intoxicating  liquors  within  three  miles  of 
the  Mammoth  Spring  new  stone  public  school- 
house,  situated  on  block  23  in  said  town  of 
Mammoth  Spring.  At  the  general  election 
held  In  September,  1908,  a  majority  of  the 
votes  both  in  the  county  of  Fulton  and  in 
the  township  In  which  the  town  of  Mam- 
moth Spring  is  situated  were  cast  for  license. 
The  new  schoolbouse  was  erected  in  1908  be- 
fore the  order  of  the  April  term,  1908,  was 
made.  The  two  schoolhouses  were  within 
a  quarter  of  a  mile  of  each  other.  The  new 
schoolhouse  Is  situated  on  block  22,  Instead 
of  block  23.  At  the  January  term,  1909,  the 
county  court  of  said  Fulton  county  under 
the  statutes  applicable  thereto  duly  made  an 
order  revoking  and  nullifying  the  order  of 
July  8,  1905,  aforesaid,  and  granted  license 
to  the  said  Joe  Lancaster  and  to  Llndley  & 
Marshall  to  run  a  dramshop  or  drinking 
saloon  within  said  town  of  Mammoth  Spring. 
Their  saloons  were  located  within  a  quarter 
of  a  mile  of  the  schoolhouse  mentioned  in 
the  prohibitory  order  of  the  April  term,  1908, 
of  said  Fulton  county  court  Both  of  said 
schoolhouses  were  about  three-fourths  of  a 
mile  distant  from  the  boundary  line  between 
the  states  of  Arkansas  and  of  Missouri.  A 
majority  of  the  Inhabitants  living  within 
three  miles  of  each  of  said  schoolhouses  re- 
sided in  the  state  of  Missouri,  and  they  were 
not  considered  when  said  prohibitory  orders 
were  made.  Upon  these  facts  the  circuit 
court  found  that  the  defendants  were  en- 
gaged In  the  Illegal  sale  of  liquors  In  said 
town  of  Mammoth  Spring.  Their  liquors 
were  condemned  and  ordered  to  be  publicly 
destroyed.  They  have  duly  appealed  to  this 
court 

McCaleb  ft  Reeder  and  Morris  M.  Cohn, 
for  appellants.  Hal.  L.  Norwood,  Atty.  Gen., 
C.  A.  Cunningham,  Asst  Atty.  Gen.,  and  C. 
E.  Elmore,  Pros.  Atty.,  for  the  State. 

HART,  J.  (after  stating  the  facts  as  above). 
1.  It  is  earnestly  insisted  by  counsel  for  ap- 
pellants that  the  act  of  February  13,  1899 
(Laws  1899,  p.  11),  under  which  the  pro- 
ceedings complained  of  were  Instituted,  is 
unconstitutional.  No  useful  purpose  can  be 
served  either  by  discussing  the  reasons  giv- 
en by  learned  counsel  In  support  of  their 
contention  or  in  reviewing  the  authorities 
cited  by  them;  for  this  court  has  heretofore 
deliberately  decided  that  that  part  of  the 


act  which  makes  it  the  duty  of  certain  of- 
ficers to  issue  a  warrant  for  the  seizure  and 
destruction  of  intoxicating  liquors  when,  aft- 
er notice  to  and  hearing  of  claimants,  It 
shall  be  established  that  the  liquors  seized 
were  illegally  kept  for  sale,  is  not  uncon- 
stitutional. Ferguson  v.  Josey,  70  Ark.  94, 
66  S.  W.  345;  Kirkland  v.  State,  72  Ark. 
171,  78  8.  W.  770,  65  L.  R.  A  76,  105  Am. 
St  Rep.  26;  Osborne  v.  State,  77  Ark.  439, 
92  S.  W.  406. 

2.  Counsel  for  appellants  also  insist  that 
the  licenses  Issued  to  the  appellants  were 
properly  granted.    The  record  shows  thaC 
the  old  public  schoolhouse  mentioned  as  the 
center  of  the  circular  area  of  the  prohibitory 
order  of  1906,  and  the  new  public  school- 
house  named  as  the  center  of  the  prohibitory- 
order  of  1008,  are  only  a  quarter  of  a  mile  dis- 
tant from  each  other.   Therefore  counsel  ar- 
gue that  because  the  areas  embraced  in  the 
two  prohibitory  orders  overlap  each  other 
that  the  order  made  in  1908  was  of  no  effect, 
and  that,  the  order  of  1905  having  been  revok- 
ed, the  county  court  properly  granted  to  ap- 
pellants licenses  for  the  sale  of  liquor.  We 
cannot  agree  with  their  contention.   In  the 
cases  of  Robinson  v.  State,  38  Ark.  641.  ami 
Edgar  v.  State,  45  Ark.  356,  this  court  held 
that  the  retailing  of  spirituous  liquors  is  not 
a  natural  right,  and  that  persons  engaging- 
In  it  must  submit  to  such  terms,  regulations, 
and  burdens  as  the  Legislature  may  impose 
for  the  public  good.  Section  5129  of  Klrby's 
Digest  provides,  in  effect  that  the  adult  In- 
habitants residing  within  three  miles  of  any 
schoolhouse  by  complying  with  the  terms 
imposed  by  the  act  may  put  In  force  the 
statute  that  prohibits  the  sale  of  Intoxicating; 
liquors  within  three  miles  of  such  school- 
house.    Thus  it  will  be  seen  that  the  act 
contemplates  that  the  whole  state  may  be 
covered  by  orders  putting  in  force  the  three- 
mile  statute.   Manifestly  this  could  not  be 
done  unless  the  circular  areas  could  overlap 
each  other.  There  Is  nothing  in  the  opinion 
in  the  case  of  Williams  v.  Citizens',  etc.,  40- 
Ark.  290,  that  contravenes  this  construction 
of  the  statute.  It  was  held  In  that  case  that 
it  was  a  statutory  proceeding,  and  that  It 
could  not  be  extended  beyond  Its  prescribed 
limits.   The  opinion,  in  effect  holds  that  It 
was  the  legislative  Intent,  as  plainly  express- 
ed by  the  terms  of  the  act  to  prohibit  the 
sale  of  liquor  within  a  territory  covered  by 
radii  extending  in  all  directions  three  miles 
from  a  center  marked  by  a  schoolhouse  or 
other  Institution  of  learning,  or  by  a  church- 
house,  and  that  the  designation  of  two  points 
as  centers  in  the  same  order  could  not  be 
done  because  it  would  either  lessen  or  make 
greater  the  area.  The  object  of  the  statute 
as  plainly  expressed  by  its  terms  was  to 
prohibit  the  liquor  traffic  within  certain  de- 
nned areas  in  any  part  of  the  state.  It  was 
the  evident  intention  of  the  Legislature  to 
make  the  act  applicable  to  all  parts  of  the 
state  alike.  Obviously  the  act  could  not  be 
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pot  in  force  In  all  parts  of  the  state  if  the 
circular  areas  could  not  orerlap  each  other. 
The  revoking  of  one  prohibitory  order  by  the 
county  court  In  compliance  with  the  peti- 
tion of  a  majority  of  the  adult  Inhabitants 
residing' within  the  limits  of  that  territory 
does  not  revoke  a  separate  prohibitory  order 
which  puts  in  force  the  statute  in  a  part 
of  the  territory  embraced  In  the  former.  In 
other  words,  an  order  of  the  court  revoking 
a  prohibitory  order  only  means  that  the  par- 
ticular prohibitory  order  annulled  no  longer 
puts  in  force  the  three-mile  statute,  bnt  it 
does  not  affect  another  prohibitory  order 
putting  in  force  the  three-mile  statute,  al- 
though a  part  of  the  same  area  may  have 
been  embraced  In  both  prohibitory  orders. 
It  follows,  then,  that  the- prohibitory  order 
made  in  April,  1908.  not  having  been  revok- 
ed or  annulled,  Is  still  in  force,  and  by  its 
terms  extends  over  the  territory  in  which 
the  appellants  had  their  place  of  business 
for  the  sale  of  liquors,  and  they  are  not  pro- 
tected by  the  license  granted  to  them  by  the 
county  court 

8.  The  record  shows  that  the  schoolhouse 
named  as  the  central  point  of  the  area  in 
which  the  sale  of  liquor  was  prohibited  In 
the  order  made  in  April,  1908,  was  only 
three-fourths  of  a  mile  distant  from  the 
boundary  line  between  the  states  of  Arkan- 
sas and  of  Missouri,  and  that  a  majority  of 
the  adult  inhabitants  residing  within  the 
three-mile  radii  extending  in  all  directions 
from  the  central  point  resided  in  the  state 
of  Missouri,  and  were  not  taken  in  account 
In  making  the  prohibitory  order  which  put 
the  statute  in  force.  Hence  counsel  argue 
that  the  statute  was  not  put  in  force  by  the 
order.  It  has  been  repeatedly  held  by  this 
court  that  it  is  not  the  order  of  the  county 
court,  but  the  act  of  the  Legislature,  which 
prohibits  the  sale  of  the  liquor  within  the 
prescribed  area;  and  for  this  reason:  In  the 
case  of  Wilson  v.  Thompson,  56  Ark.  110, 
19  8.  W.  821,  it  was  held  that  county  lines 
would  not  be  considered  in  the  proceeding 
for  putting  the  statute  In  operation.  Here 
the  case  is  different  It  is  not  a  question  of 
county  lines,  but  of  state  boundaries.  "Stat- 
utes derive -their  force  from  the  authority 
of  the  Legislature  which  enacts  them;  and 
hence,  as  a  necessary  consequence,  their  au- 
thority as  statutes  will  be  limited  to  the  ter- 
ritory or  country  to  which  the  enacting  pow- 
er is  limited.  It  Is  only  within  these  bound- 
aries that  the  Legislature  Is  lawmaker,  that 
its  laws  govern  people,  that  they  operate  of 
their  own  vigor  on  any  subject."  1  Lewis' 
Sutherland,  Statutory  Construction,  par.  13, 
and  cases  cited.  It  follows,  therefore,  that 
the  Legislature  of  the  state  of  Arkansas 
could  not  pass  an  act  prohibiting  the  sale  of 
liquors  in  the  state  of  Missouri.  "It  is  so 
unusual  for  a  Legislature  to  intend  that  its 
acts  shall  have  such  world-wide  effect  that 


courts  are  never  Justified  In  putting  such 
construction  upon  them  If  tfielr  language  ad- 
mits of  any  other  reasonable  Interpretation." 
State  v.  Lancashire  Insurance  Co.,  66  Ark. 
476,  51  S.  W.  633,  45  L.  R.  A.  348.  Section 
7792,  Elrby's  Dig.,  provides  that  "all  gen- 
eral provisions,  terms,  phrases  and  expres- 
sions used  in  any  statute  shall  be  liberally 
contrued,  In  order  that  the  true  Intent  and. 
meaning  of  the  general  assembly  may  be 
fully  carried  out"  Applying  these  canons 
of  construction,  it  will  be  readily  seen  that 
the  Legislature  only  Intended  that  the  three- 
mile  law  should  be  effective  in  the  state  of 
Arkansas,  and  that  the  territory  embraced 
within  the  radii  extending  In  all  directions 
from  the  central  point  should  be  territory 
embraced  within  the  boundaries  of  the  state 
of  Arkansas.  The  areas  thus  formed,  except 
when  the  central  point  Is  at  or  within  the 
three  miles  of  the  state  boundary,  are  in 
the  form  of  circles,  but  the  form  is  merely 
descriptive  of  the  territory  embraced  in  the 
prohibited  limits.  When  the  point  which 
marks  the  center  is  less  than  three  miles 
from  the  state  boundary,  only  that  segment 
of  the  circle  within  the  limits  of  the  state 
Is  affected  by  the  order,  and  the  adult  in- 
habitants of  this  state  only  should  be  con- 
sidered In  determining  whether  the  petition, 
either  for  putting  in  force  the  three-mile  law 
or  for  revoking  such  prohibitory  order  con- 
tains the  requisite  majority. 

It  is  also  insisted  that  the  order  of  April, 
1908,  is  not  affective  because  the  new  stone 
schoolhouse  named  as  the  central  point  was 
described  as  being  on  block  23,  Instead  of 
block  22,  where  it  is,  in  fact  situated.  The 
schoolhouse  is  described  as  being  situated  In 
the  town  of  Mammoth  Spring  In  Fulton 
county,  Ark.;  and  it  is  further  described 
as  a  new  stone  public  schoolhouse.  It  was 
not  necessary  to  mention  the  number  of  the 
block  on  which  it  was  situated.  It  was  suf- 
ficient to  describe  it  In  the  language  of  the 
statute  with  such  reasonable  certainty  as  to 
Identify  it  as  the  point  marked  from  which 
the  radii  were  to  extend  in  designating  the 
territory  to  be  embraced  in  the  order.  Black- 
well  v.  State,  36  Ark.  178. 

The  case  having  been  submitted  and  de- 
cided upon  its  merits,  it  is  not  necessary  to 
pass  upon  the  rights  of  appellants  for  a  re- 
straining order,  pending  the  appeal,  which 
was  also  submitted. 

The  judgment  will  be  affirmed. 


FRIAR  v.  BALDRIDGE  et  al. 

(Supreme  Court  of  Arkansas.   June  21,  1909.) 

1.  Vendob  and  Purchaser  (I  187*)  —  Con- 
tract—Time  as  Essence—  Waives. 

A  contract  for  the  sale  of  land  may  pro- 
vide that  time  of  payment  shall  be  of  the  es- 
sence of  the  contract,  and  that  failure  to  pay 
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■hall  work  a  forfeiture,  bnt  a  breach  that  would 
work  a  forfeiture  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  374,  375;  Dec.  Dig. 
I  187.*] 

2.  Contracts  (8  316*)— Waives  of  Breach- 
Relief  from  Forfeiture. 

If  there  has  been  a  breach  of  a  contract 
sufficient  to  cause  a  forfeiture,  and  the  party 
entitled  thereto  expressly  or  by  conduct  waives 
it  or  acquiesces  in  it,  he  will  be  precluded  from 
enforcing  the  forfeiture,  and  equity,  will  aid 
the  defaulting  party  by  relieving  against  it,  if 
necessary. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  1480-1492 ;  Dec.  Dig.  I  316.*] 

3.  Vendor  and  Purchaser  ({  187*)  — Con- 
tract—Forfeiture— Waiver— Evidence. 

Evidence  held  to  show  that  if  tfrere  was  a 
forfeiture  of  a  contract  for  sale  of  laud,  because 
of  failure  to  pay  purchase  money  notes  when 
due,  the  vendor  waived  or  acquiesced  in  it,  so 
that  he  could  not  afterwards  take  advantage 
of  it. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  374,  375;  Dec  Dig. 

4.  Frauds,  Statute  or  (f  63*)— Interests  in 
Land— Rescission. 

A  written  contract  for  the  sale  of  land 
gives  the  purchasers  an  equitable  interest  in 
the  land,  and  hence  an  agreement  by  the  pur- 
chasers to  rescind  the  contract  made  after  some 
payments  had  been  made  and  others  were  due 
would  be  in  effect  a  contract  for  the  sale  of  an 
equitable  interest  in  the  land  and  would  be  of 
no  ofect  unless  in  writing;  there  being  no  ac- 
tual abandonment  of  the  sale  by  both  parties 
and  a  restoration  of  the  property  to  the  ven- 
dor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {  100;  Dec  Dig.  I  63.*] 

5.  Tenancy  in  Common  (f'  43*)  —  Mutual 
Rights  of  Tenants. 

One  tenant  in  common  cannot  bind  his  co- 
tenant  by  any  unauthorized  agreement  or  act 
in  respect  to  the  common  property;  and  hence 
an  agreement  by  one  tenant  in  common  of  land 
to  resell  the  land  or  to  rescind  the  contract  of 
purchase  would  not  bind  his  co-tenant. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §i  130,  131 ;  Dec  Dig.  i 
43.*] 

Appeal  from  'Logan  Chancery  Court;  J. 
V.  Bourland,  Chancellor. 

Action  by  F.  V.  Baldridge  and  another 
against  William  Friar.  Decree  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Robt.  X  White,  for  appellant  Appellees, 
pro  se. 

FRAUEXTHAL,  J.  On  September  3,  1904, 
the  parties  to  this  litigation  entered  into  a 
written  contract  for  the  sale  and  rent  of  a 
tract  of  land  by  William  Friar,  the  defend- 
ant below,  to  F.  V.  Baldridge  and  W.  A. 
Baldridge,  the  plaintiffs  below.  The  por- 
tions of  said  contract  which  are  material  to 
the  determination  of  the  rights  of  the  parties 
herein  are  as  follows: 

"Contract  of  Sale  and  Rent 

"This  contract  made  this  3d  day  of  Sep- 
tember, 1904,  between  Wm.  Friar,  party  of 


the  first  part  and  F.  V.  Baldridge  and  W.  A. 
Baldridge,  parties  of  the 'second  part:  Wit- 
nesseth:  That  in  consideration  of  the  stipu- 
lation hereinafter  contained,  and  the  pay- 
ment to  be  made  as  hereinafter  specified,  the 
first  party  agrees  to  sell  unto  the  second  par- 
ties the  following  described  real  estate  sit- 
uated in  Logan  county,  Arkansas,  to  wit: 
[Here  follows  the  description  of  the  land.] 
"And  the  said  second  parties  In  considera- 
tion of  the  premises,  hereby  agree  to  pay 
to  the  order  of  the  said  first  party  the  fol- 
lowing sums  at  the  several  times  named 
below: 

"Nov.  1st  1904,  $50,  10  per  cent  after  due 
(Indorsed)  paid  A.  Hall. 

"Nov.  1st  1905,  $100,  10  per  cent  after 
date  (indorsed)  paid  A.  Hall. 

"Nov.  1st  1906,  $100,  10  per  cent  after 
date  (indorsed)  paid  A.  Hall. 

"Nov.  1st  1907,  $100,  10  per  cent  after 
date  (Indorsed)  paid  A.  Hall. 

"For  which  several  amounts  the  parties 
of  the  second  part  have  executed  and  deliver- 
ed to  the  said  party  of  the  first  part  their  four 
(4)  promissory  notes,  dated  on  the  3rd  day  of 
September,  1904.    *    *  • 

"But  in  case  the  said  second  party  shall 
fall  to  make  the  payments  aforesaid,  or  any 
of  them,  punctually,  and  upon  the  strict 
terms  and  at  the  times  above  limited,  and 
likewise  to  perform  and  complete  all  and 
each  of  the  agreements  and  stipulations 
aforesaid,  strictly  and  literally,  without  any 
failure  or  default  time  being  of  the  essence 
of  this  contract,  then  this  contract  shall, 
from  the  date  of  such  failure,  be  null  and 
void,  and  all  the  rights  and  interests  hereby 
created  or  then  existing  in  favor  of  said  sec- 
ond parties,  their  heirs  or  assigns,  or  de- 
rived under  this  contract  shall  utterly  cease 
and  determine,  and  the  premises  hereby  con- 
tracted shall  revert  to  and  revest  in  the  said 
first  party,  his  heirs  or  assigns  (without  Re- 
declaration of  forfeiture  or  act  of  re-entry, 
or  without  any  other  act  by  the  said  first 
party  to  be  performed,  and  without  any  right 
in  said  second  parties  of  reclamation  or  com- 
pensation, for  moneys  paid  or  improvements 
made)  as  absolutely,  fully  and  perfectly  as  if 
this  contract  had  never  been  made. 

"And  is  hereby  further  covenanted  and 
agreed  by  and  between  the  parties  hereto, 
that  immediately  upon  the  failure  to  pay 
any  of  the  notes  above  described,  all  previ- 
ous payments  shall  be  forfeited  to  the  party 
of  the  first  part  and  the  relation  of  landlord 
and  tenant  shall  arise  between  the  parties 
hereto,  for  the  year,  from  January  1st  im- 
mediately preceding  the  date  of  default  and 
the  said  party  of  the  second  part  shall  pay 
rent  at  the  rate  of  ($50)  fifty  dollars  for  occu- 
pying the  premises  from  the  said  January 
1st  to  the  time  of  default,  such  rent  to  be 
due  and  collectible  Immediately  upon  sncb 
default" 
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The  defendant  claimed' that  the  plaintiffs 
failed  to  pay  the  last  two  mentioned  notes; 
and  on  November  27,  1907,  he  gave  written 
notice  to  them  to  quit  the  land,  and  deliver 
its  possession  to  him.  The  plaintiffs  on  the 
following  day  Instituted  this  suit  In  the 
'Logan  chancery  court,  and  In  their  complaint 
alleged  that  they  had  paid  all  said  notes,  and 
asked  for  a  specific  performance  of  the  above 
contract  to  convey  said  land  to  them.  On 
December  2,  1907,  William  Friar  Instituted 
In  the  Logan  circuit  court  a  suit  of  unlaw- 
ful detainer  against  the  plaintiffs,  and  there- 
in sought  a  recovery  of  the  possession  of 
said  land.  That  suit  was  transferred  to  the 
Logan  chancery  court  and  in  said  court  was 
consolidated  with  the  above  suit  of  plain- 
tiffs for  specific  performance.  Upon  a  trial 
of  the  cause  in  the  chancery  court  a  decree 
was  rendered  granting  the  prayer  of,  the 
plaintiffs  and  divesting  all  title  to  the  land 
out  of  defendant  and  investing  same  in  plain- 
tiffs. From  that  decree  the  defendant  pre- 
sents this  appeal. 

L  It  Is  contended  by  the  defendant  that 
the  plaintiffs  failed  to  pay  the  last  two  notes 
mentioned  in  the  above  contract,  and  that  by 
Its  terms  time  was  of  the  essence  thereof,  and, 
on  the  failure  to  make  said  payments,  the 
right  of  plaintiffs  to  purchase  the  land  be- 
came forfeited.  Parties  may  enter  into  a 
valid  contract  relative  to  the  sale  of  land, 
whereby  they  may  provide  that  time  of  pay- 
ment shall  be  of  the  essence  of  the  con- 
tract, so  that  the  failure  to  promptly  pay 
will  work  a  forfeiture.  Ish  v.  Morgan,  48 
Ark.  413,  8  S.  W.  440;  Quertermous  v.  Hat- 
field, 54  Ark.  16,  14  S.  W.  1096;  Block  v. 
Smith,  61  Ark.  266,  32  S.  W.  1070.  But  the 
final  effect  of  such  an  agreement  will  de- 
pend on  the  actual  intention  of  the  parties 
as  evinced  by  their  acts  and  conduct;  and 
such  a  breach  of  the  contract  as  would  work 
a  forfeiture  may  be  waived  or  acquiesced 
in.  The  law  will  strictly  enforce  the  agree- 
ment of  the  parties  as  they  have  made  it; 
but,  In  order  to  find  out  the  scope  and  true 
effect  of  such  agreement,  it  will  not  only  look 
into  the  written  contract  which  is  the  evi- 
dence of  their  agreement,  but  it  will  also 
look  into  their  acts  and  conduct  In  the  carry- 
ing out  of  the  agreement  in  order  to  fully 
determine  their  true  intent  It  Is  a  well- 
settled  principle  that  equity  abhors  a  for- 
feiture, and  that  It  will  relieve  against  a 
forfeiture  when  the  same  has  either  express- 
ly or  by  conduct  been  waived.  The  follow- 
ing equitable  principle  formulated  by  Mr. 
Pomeroy  has  been  repeatedly  approved  by 
this  court:  "If  there  has  been  a  breach  of 
the  agreement  sufficient  to  cause  a  forfeiture, 
and  the  party  entitled  thereto,  either  ex- 
pressly or  by  his  conduct  waives  it  or  ac- 
quiesces in  it,  he  will  be  precluded  from  en- 
forcing the  forfeiture,  and  equity  will  aid 
the  defaulting  party  by  relieving  against  it, 
if  necessary."  1  Pomeroy,  Eq.  Jur.  452; 
Little  Bock  Granite  Co.  v.  Shall,  59  Ark. 


405,  27  &  W.  562;  Morals  Green,  75  Ark. 
410,  88  S.  W.  565;  Banks  v.  Bowman,  83 
Ark.  524,  104  S.  W.  209;  Braddock  v.  Eng- 
land, 87  Ark.  893,  112  S.  W.  883.  Guided  by 
these  principles,  we  will  Inquire  whether 
under  the  evidence  there  was  actually  a  for- 
feiture of  this  contract  to  sell  and  convey ; 
and,  if  so,  whether  that  forfeiture  was 
waived. 

The  evidence  tends  to  prove  that  the 
plaintiffs  paid  the  first  note  before  its  ma- 
turity, and  paid  the  second  note  shortly  aft- 
er its  maturity.  About  the  time  the  third 
note  matured,  the  plaintiffs  paid  to  the  de- 
fendant $75,  and  desired  that  it  be  appropri- 
ated on  the  payment  of  that  note.  The  plain- 
tiffs were  at  that  time  owing  the  defendant 
other  indebtedness;  and  the  defendant  said 
to  them  that  he  would  give  them  time  on  the 
payment  of  the  land  notes;  and  that  he  would 
appropriate  this  payment  to  the  other  In- 
debtedness. He  had  said  before  that  time 
that  he  would  give  the  defendants  10  years 
In  which  to  pay  for  the  land;  and  on  this 
occasion  he  Indicated  and  agreed  that  he 
would  extend  the  time  of  the  payment  of  the 
note  for  the  land,  and  would  not  Insist  on  its 
prompt  payment  In  accordance  with  that 
understanding,  the  above  payment  was  ap- 
plied by  defendant  to  the  other  indebtedness. 
The  defendant  did  not  during  the  following 
year  of  1907  make  any  request  for  rent  for 
that  year ;  nor  did  he  make  a  suggestion  that 
the  contract  was  forfeited,  although  nothing 
was  paid  on  the  note  maturing  November  1, 
1906.  In  the  meanwhile,  during  all  these 
years,  the  plaintiffs  made  lasting  improve- 
ments on  the  land  of  the  value  of  $390.  In 
the  fall- of  1907  the  plaintiff  W.  A.  Baldrldge 
was  contemplating  moving  from  the  land  to 
the  town  of  Paris;  and  he  and  the  defend- 
ant entered  into  oral  negotiations  by  which 
the  defendant  agreed  to  purchase  the  land 
back  at  the  price  of  $400;  and  after  de- 
ducting therefrom  what  was  owing  by  plain- 
tiffs, to  pay  the  balance.  It  is  claimed,  also, 
by  the  defendant  that  this  oral  agreement 
was  a  rescission  of  the  above-written  con- 
tract While  this  oral  agreement  to  resell 
to  defendant  or  to  rescind  the  written  con- 
tract is  denied  by  W.  A.  Baldrldge,  yet  the 
preponderance  of  the  evidence  establishes 
such  an  agreement  But  the  undisputed  evi- 
dence Is  that  the  other  plaintiff  and  tenant 
in  common,  F.  V.  Baldrldge,  never  made 
such  an  agreement  and  there  Is  no  testimony 
that  he  ever  authorised  W.  A.  Baldrldge  to 
make  such  an  agreement  The  undisputed 
evidence  is,  further,  that  the  possession  of 
the  property  was  not  delivered;  that  the 
notes  then  unpaid,  were  not  turned  over,  but 
still  retained  by  Friar ;  that  the  written  con- 
tract was  still  retained;  that  no  payment 
was  made  by  defendant  in  fact  that  noth- 
ing was  done  towards  carrying  out  the  alleg- 
ed agreement  of  resale  or  of  rescission.  At 
that  time  and  at  no  time  was  a  forfeiture 
of  the  written  contract  declared  by  the  de- 
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fendant  On  the  contrary,  on  that  flay,  No- 
vember 2,  1907,  the  last  note  was  not  due, 
Inasmuch  as  with  grace  it  was  not  due  un- 
til November  4,  1907.  The  defendant  tes- 
tified that  It  was  not  convenient  to  draft  the 
necessary  papers  evidencing  their  agreement 
on  that  day,  and,  Inasmuch  as  he  was  going 
to  be  absent  from  the  county  for  several 
days,  the  drafting  and  execution  of  such 
written  agreement  was  postponed.  It  ap- 
pears that  the  defendant  had  left  the  two 
unpaid  notes  in  the  hands  of  an  attorney 
at  Paris  for  safe-keeping.  This  attorney  had 
transacted  generally  a  great  deal  of  business 
for  the  defendant,  and  he  had  drafted  the 
original  contract  executed  by  the  parties  in 
1904  and  the  four  notes,  and  had  retained 
possession  of  the  notes  ever  since  their  exe- 
cution. When  the  two  first  notes  were  paid, 
the  attorney  turned  those  two  notes  over  to 
defendant,  who  delivered  them  to  plaintiffs. 
On  November  7,  1907,  the  plaintiffs  sold  the 
land  to  Mollle  E.  Green,  and  transferred  to 
her  the  above-written  contract,  and  placed 
her  in  possession  of  the  land.  On  the  same 
day  W.  A.  Baldrldge  paid  to  said  attorney 
the  entire  amount  due  on  the  last  two  notes, 
And  from  him  received  the  two  notes.  The 
attorney  also  noted  the  payment  of  these 
notes  on  the  contract.  He  did  this  on  the 
assurance  of  said  Baldrldge  that  this  was 
agreeable  with  the  defendant  The  defend- 
ant, however,  refused  to  recognize  this  act 
of  collection  and  surrender  of  said  notes,  and 
refused  to  accept  said  money.  The  attorney 
at  the  hearing  still  had  the  money  and  offer- 
ed to  pay  same  into  court  for  the  party  en- 
titled thereto.  From  this  testimony  it  would 
appear  that  it  is  doubtful  whether  there 
was  such  a  failure  to  make  payment  as  to 
work  a  forfeiture  of  the  contract.  The  note 
maturing  November  1,  1906,  was  extended, 
and  presumably  for  a  year.  About  the  time 
of  the  maturity  of  the  two  last  notes,  nego- 
tiations were  being  made  relative  to  the 
land  by  the  defendant  and  one  of  the  parties ; 
and  within  three  days  after  the  maturity 
of  the  notes  they  were  paid  in  full  by  the 
plaintiffs.  In  addition  to  this,  the  conduct 
of  the  parties  indicates  that  it  was  not  the 
Intention  of  the  parties  to  insist  on  payment 
on  the  exact  day  of  maturity  of  the  notes; 
and,  In  any  event,  that  the  defendant  waiv- 
ed any  such  forfeiture  or  acquiesced  in  it  if 
such  forfeiture  was  actually  made.  So  that, 
under  the  facts  and  circumstances  of  this 
case  the  defendant  cannot  insist  now  in  a 
court  of  conscience  on  a  forfeiture  of  this 
contract 

2.  It  is  urged  by  counsel  for  defendant 
that  by  the  above  oral  agreement  the  plain- 
tiffs relinquished  to  him  the  written  contract 
and  their  interests  therein,  and  thus  re- 
scinded the  written  contract  It  is  urged 
that  such  an  agreement  need  not  be  in  writ- 
ing. The  above-written  contract  for  the  sale 
of  the  land,  being  not  forfeited  but  In  full 
force,  was  in  effect  a  bond  for  title.  By  vir- 


tue of  that  contract  therefore,  the  plaintiffs 
obtained  an  equitable  interest  in  the  land. 
Under  the  statute  of  frauds  as  enacted  in 
this  state  it  Is  provided  that  "to  charge  any 
person  upon  a  contract  for  the  sale  of  lands, 
tenements  or  hereditaments  or  any  interest 
In  or  concerning  them,"  such  agreement  or 
contract  must  be  in  writing  signed  by  the 
party  to  be  charged  therewith.  In  Browne 
on  Statute  of  Frauds,  {  229,  It  is  said:  "The 
fourth  section  of  the  statute  of  frauds  ex- 
tends to  and  embraces  equitable  as  well  as 
legal  Interests."  In  the  case  of  Smith  v. 
Burnham,  3  Sumn.  435,  Fed.  Cas.  No.  13,019, 
Story,  J.,  says:  "A  contract  for  the  convey- 
ance of  lands  is  a  contract  respecting  an  in- 
terest In  lands.  It  creates  an  equitable  es- 
tate in  the  vendee  in  the  very  lands,  and 
makes  the  vendor  a  trustee  for  him.  A 
contract  for  the  sale  of  an  equitable  estate  in 
lands  *  *  *  is  clearly  a  sale  of  an  in- 
terest in  the  land  within  the  statute  of 
frauds."  In  Hughes  v.  Moore,  7  Cranch, 
176,  3  L.  Ed.  307,  Marshall.  C  J.,  says: 
"The  court  can  perceive  no  distinction  be- 
tween the  sale  of  land  to  which  a  man  has 
only  an  equitable  title  and  a  sale  of  land 
to  which  he  has  a  legal  title.  They  are 
equally  within  the  statute."  The  alleged 
agreement  made  on  November  2,  1907,  was 
In  effect  a  resale  of  the  land  or  of  the  in- 
terest of  the  plaintiffs  therein  back  to  the 
defendant  It  was  therefore  a  sale  of  an 
equitable  Interest  In  the  land,  and  falls  with- 
in the  statute  of  frauds.  The  rescission  of  a 
contract  of  the  sale  of  land  is  in  effect  the 
sale  of  an  equitable  Interest  in  the  land.  It 
Is  in  effect  a  resale  of  the  land.  And,  while 
It  appears  that  it  Is  somewhat  unsettled  as  to 
whether  a  contract  for  the  sale  of  land  may 
be  rescinded  by  a  parol  agreement  yet  as  is 
said  in  Smith  on  the  Law  of  Fraud,  §  363, 
"the  weight  of  authority  would  seem  to  be 
that  It  cannot"  And  it  appears  to  be  uniform- 
ly held  that  an  oral  agreement  to  rescind  a 
contract  for  the  sale  of  the  land  entered  into, 
after  some  payments  have  been  made  and  oth- 
ers are  due,  will  be  held  to  be  within  the  stat- 
ute of  frauds  and  Invalid,  unless  followed  by 
an  actual  abandonment  of  the  sale  by  both 
parties  and  a  restoration  of  the  property  to 
the  vendor.  Pratt  v.  Morrow,  43  Ma  404, 
100  Am.  Dec  381;  Dougherty  v.  Catlett 
129  111.  431,  21  N.  B.  932;  Miller  Pierce, 
104  N.  C.  389,  10  S.  E.  654;  Maxon  v.  Gates, 
112  Wis.  196,  88  N.  W.  64.  Furthermore, 
It  is  not  contended  that  the  plaintiff  B.  V. 
Baldrldge  entered  into  any  contract  for  a 
resale  of  the  land  or  a  rescission  of  the  con- 
tract. "One  tenant  in  common  cannot  bind 
his  co-tenant  by  any  unauthorised  agreement 
or  act  in  respect  to  the  common  property." 
17  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  672;  23 
Cyc  494.  It  follows,  therefore,  that  there 
are  no  errors  in  the  findings  of  the  chancel- 
lor. 

The  decree  is  affirmed. 
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ST.  LOUIS  SOUTHWESTERN  BY.  CO.  v. 
VANDERBERO. 

(Supreme  Court  of  Arkansas.  Jane  28,  1909.) 

1.  Parties  (|  80*)  —  Defects  or  Pabties 
PLAINTIFF—  Waiver. 

Under  the  express  provisions  of  Mo.  Rev. 
St  1899.  i  598  (Ann.  St.  1901,  p.  624),  allow- 
ing a  defendant  to  demur  to  a  petition  for  defect 
of  parties  appearing  on  its  face,  and  section 
602  (page  628),  providing  that,  when  any  of 
the  matters  in  section  598  do  not  so  appear,  the 
objection  may  be  taken  by  answer,  and  if  not 
taken  by  demurrer  or  answer,  the  objection  shall 
be  deemed  waived,  a  failure  to  object  to  a  de- 
fect of  parties  plaintiff  in  the  manner  pointed 
out  by  the  statute  is  a  waiver  thereof. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  128 ;  Dec.  Dig.  |  80.*] 

2.  GARNISHMENT  (|  81*) — STTTJ8  OF  DEBT. 

The  situs  of  a  debt  owed  by  a  Missouri 
railroad  company  operating  a  railroad  through 
Missouri  and  Arkansas  is  In  Missouri,  as  well 
as  Arkansas,  for  the  purpose  of  garnishment. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {  146;  Dec.  Dig.  I  81.*]- 

8.  Gabnishment  (S  101*)— Nature  of  Pro- 
ceeding— Process— Constructive  Service. 
Garnishment  being  in  the  nature  of  a  pro- 
ceeding in  rem,,  service  of  the  process  on  the 
garnishee  creates  a  lien  in  plaintiff's  favor  on 
the  money  due  from  the  garnishee  to  defend- 
ant ;  and,  on  constructive  service,  the  court  may 
ascertain  the  amount  due  from  the  garnishee, 
and  subject  such  money  to  the  satisfaction  of 
plaintiffs  claim. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Dec.  Dig.  |  101.*] 

4.  Exemptions  (|  131*)— Debt  for  Wages- 
Right  as  Personal  Privilege. 

The  exemption  of  a  debt  for-  wages  is  a 
personal  privilege  which  the  creditor  alone  can 
plead  and  prove,  and  it  cannot  be  set  up  by  a 
garnishee  in  behalf  of  a  nonresident  debtor. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  J  260 ;  Dec.  Dig.  J  131.*] 

5.  Exemptions  (§  116*)— Debt  for  Wages— 
Necessity  of  Following  Statute  jn 
Claiming  Privilege. 

The  privilege  of  an  exemption  of  a  debt 
due  for  wages  can  only  be  availed  of  by  follow- 
ing the  procedure  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  I  137;  Dec.  Dig.  1,116.*] 

&  Judgment  (5  824*)— Foreign  Judgment- 
Effect. 

A  judgment  in  Missouri  against  a  garnish- 
«e  is  a  good  defense  to  the  garnishee  when  sued 
by  the  principal  defendant  in  Arkansas,  under 
■Rev.  St.  U.  S.  |  905  7u.  S.  Comp.  St.  1901,  p. 
677),  relating  to  the  effect  of  judgments  of  courts 
of  other  states,  though  it  does  not  appear  that 
the  judgment  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Tent.  Dig.  it  1449,  1450;  Dec  Dig.  I  824;* 
Garnishment,  Cent  Dig.  f  439.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Eugene  Lankford,  Judges  - 

Action  b^  Tpjn  Vanderberg. against  the  St, 
Louis  Southwestern  Railway".  Company  -for 
-wages  due  and  a  penalty.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

The  facts,  as  shown  by  the  pleadings  and 
the  agreed  statement,  are  substantially  as 
follows:  The  plaintiff  and  one  J.  R.  Baker 
were  citizens  of  Woodruff  ,  county,  Ark.  Tbe 


plaintiff  owed  Baker  a  debt  of  $12.55.  Bak- 
er assigned  the  debt  to  one  H.  J.  Miller,  a 
citizen  of  the  state  of  Missouri.  The  plain- 
tiff, at  the  time  he  contracted  the  debt,  was 
an  employe  of  the  defendant,  which  is  a 
railway  corporation  organized  under  tbe 
laws  of  the  state  of  Missouri,  and  operated 
a  line  of  road  through  tbe  states  of  Missouri 
and  Arkansas,  and  had  an  office  and  agent 
In  the  county  of  Jackson,  state  of  Missouri, 
upon  whom  service  in  legal  proceedings 
might  be  had.  Tbe  defendant,  on  the  16th 
day  of  May,  1906,  owed  the  plaintiff  $17.46 
for  labor  on  its  line  of  road  In  Arkansas,  as 
a  section  band,  and  it  on  that  day  discharg- 
ed him.  H.  J.  Miller,  as  assignee  of  J.  R 
Baker,  had,  however,  on  tbe  13th  day  of 
May,  1908,  Instituted  an  action  against  the 
plaintiff  before  J.  B.  White,  a  justice  of  tbe 
peace  within  and  for  the  county  of  Jackson 
and  state  of  Missouri,  and  bad  seized  and 
garnished  the  wages  due  the  plaintiff  by 
proper  proceedings  under  the  laws  of  tbat 
state,  and  on  the  16th  day  of  June,  1908, 
another  summons  and  writ  of  garnishment 
was  issued  and  duly  served  upon  the  defend- 
ant, and  the  debt  which  It  owed  the  plain- 
tiff was  again  seized  and  garnished,  as  pre- 
scribed by  tbe  laws  of  the  state  of  Missouri. 
The  plaintiff,  Vanderberg,  was  advised  of 
the  institution  of  this  suit  He  made  no  ef- 
fort to  defeat  it,  or  claim  his  exemptions, 
but  on  the  26th  day  of  June,  1908,  instituted 
this  action  for  tbe  purpose  of  recovering  the 
amount  due  him  and  the  penalty.  The  jus- 
tice of  the  peace  court  in  Missouri  at  a 
later  date  rendered  a  valid  judgment  against 
this  defendant  for  $12.55  and  $5.21  costs,  cov- 
ering tbe  entire  amount  due  from  the  de- 
fendant to  the  plaintiff. 

S.  H.  West  J'  C.  Hawthorne,  and  Bay  F. 
Britton,  for  appellant  O.  F.  Greenlee,  for 
appellee.  - 

j.  WOOD,  J.  (after  stating  the  facts  as  aWe^ 
The-  judgment  against  appellant  under  *the 
above  facts  was  erroneous. 

First  It  Is  contended  by  appellee  that 
Inasmuch  as  Baker,  the  assignor,  was  not 
made  a  party  to  the  suit  by  the  assignee, 
Miller,  against  the  appellee,  Vanderberg,  and 
the  appellant  as  garnishee,  the  judgment 
rendered  against  appellant  in  that  suit  can- 
not defeat  appellee's  recovery  In  this  suit 
Section  598  of  the  Revised  Statutes  of  Mis- 
souri of  1899  (Ann.  St  1906,  p.  624)  provides: 
"The  defendant  may  demur  to  the  petition 
whep  ifc-sbAU  appear,  opon,  the  face  thereof 
fh«t  tr»«rt'ii'a  «e«e«sW:p^ies^intiff  or 
defendant"  Section  602  (page  628)  provides: 
"When  any  of  the  matters  in  section  598 
do  not  appear  upon  the -face  of  tbe  petition 
the  objection  may  be  taken  by.  apswer.  If 
no  such  objection -be- taken  either »byr  demur- 
rer or  answer  the  defendant  shall  be" deem- 


•Tor  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
120S.W.-63 


Digitized  by 


Googlj 


994 


120  SOUTHWESTERN  REPORTER. 


(Ark. 


ed  to  have  waived  the  same,"  etc.  1  Rev. 
St.  Mo.  pp.  252,  253.  Appellee  failed  to  raise 
the  objection  of  a  defect  of  parties  in  the 
manner  pointed  out  by  these  statutes,  and 
has  therefore  waived  same. 

Second.  The  situs  of  the  debt  sued  on  for 
the  purposes  of  garnishment  was  in  Mis- 
souri, as  well  as  Arkansas,  as  has  been  held 
by  the  Supreme  Court  of  the  United  States 
and  by  this  court.  Kansas  City,  Pittsburg 
&  Gulf  Ry.  Co.  v.  Parker,  69  Ark.  401,  63 
S.  W.  896,  86  Am.  St.  Rep.  205,  and  author- 
ities cited;  Stone  v.  Drake,  79  Ark.  384,  96 
S.  W.  197,  and  Chicago  Rock  Island,  etc., 
Ry.  v.  Sturm,  174  U.  S.  710,  17  Sup.  Ct.  797, 
43  L.  Ed.  1144,  a  parallel  case,  where  the 
principles  controlling  here  are  folly  discus- 
sed. Wyeth  Hardware  Co.  v.  Long,  127  Mo. 
242,  29  S.  W.  1010.  27  L.  R.  A.  651,  48  Am. 
St.  Rep.  626.  Counsel  for  appellant  correct- 
ly Interprets  our  decisions  when  he  says: 
"Garnishment  is  in  the  nature  of  a  proceed- 
ing in  rem.  Service  of  the  process  on  the 
garnishee  creates  a  lien  in  favor  of  the  plain- 
tiff on  the  money  due  from  the  garnishee 
to  the  defendant,  and  upon  constructive  serv- 
ice the  court  may  ascertain  the  amount  due 
from  the  garnishee  to  the  defendant,  and 
subject  such  money  to  the  satisfaction  of 
the  plalntltTs  claim."  Desha  v.  Baker  (1842) 
3  Ark.  509;  Johnson  v.  Foster  (1901)  69  Ark. 
617,  65  8.  W.  105;  Stone  v.  Drake,  supra, 
and  Railway  v.  Sturm,  supra. 

Third.  The  exemption  against  the  debt  due 
Baker  and  assigned  to  Miller  was  a  personal 
privilege  which  appellee  alone  could  plead 
and  prove.  It  could  not  have  been  set  up 
by  the  appellant,  as  garnishee,  for  the  appel- 
lee In  the  suit  against  appellee  and  appel- 
lant In  Missouri.  Exemptions  cannot  be 
pleaded  by  a  garnishee  in  behalf  of  a  non- 
resident defendant,  and  the  defendant  can 
only  avail  himself  of  his  privilege  by  fol- 
lowing the  procedure  prescribed  by  the  stat- 
ute. Such  is  the  law  here  and  In  Missouri. 
DInkins  v.  Crunden-Martin  Wooden  ware  Co., 
99  Mo.  A  pp.  810.  73  8.  W.  246;  sections  8904, 
8905,  8006.  Kirby's  Dig.  See,  also,  sections 
8162. 3163. 3158,  Rev.  St  Mo.  1899  (priges  1794, 
1797-1709,  Ann.  St  1906),  and  in  addition  to 
authorities,  supra,  Baxley  v.  Laster,  82  Ark. 
236, 101  8.  W.  755,  10  L.  R.  A.  (N.  S.)  983, 118 
Am.  St  Rep.  64;  Conley  v.  Chilcote,  25  Ohio 
St.  320;  Osborne  v.  Schutt  67  Mo.  712;  Gar- 
rett v.  Wagner  et  al.,  125  Mo.  460.  28  S.  W. 
762.  While  there  is  no  showing  that  the 
judgment  against  appellant  in  Missouri  had 
been  paid  at  the  time  of  the  trial  in  this  case 
below,  yet  under  the  Revised  Statutes  of 
Missouri  it  was  enforceable  against  appel- 
lant, and  must  be  given  the  full  faith  and 
credit  of  a  valid  satisfied  or  enforceable  judg- 
ment of  a  foreign  state  (Rev.  St  U.  S.  f  905 
[U.  S.  Com  p.  St  1901,  p.  677]),  and  thus  bar- 
ring appellees  of  any  right  to  recover  here 
(sections  8443.  8452,  4032,  4089,  Rev.  St  Ma 


1899  [pages  1980,  1982,  2197,  2200,  Ann.  St 
1906]). 

Appellee's  contention  is  that  the  judgment 
is  invalid,  not  that  it  was  unpaid  or  unen- 
forceable. The  judgment  is  therefore  re- 
versed, and  the  cause  is  dismissed. 


ED  LAND  et  al.  v.  STATE. 

(Supreme  Court  of  Arkansas.   June  28,  1909.) 

Game  (f  4*)— Right  to  Hurt— Nonbesidbrts 
—Statutes— Repeal. 

Act  April  24,  1903  (Acts  1908.  p.  300)  I 
11  (Kirby's  Dig.  {  3623),  in  so  far  as  it  exempt- 
ed Mississippi  county  from  the  provision  making 
it  unlawful  for  any  nonresident  to  shoot  hunt, 
fish,  or  trap  at  any  season  of  the  year  within 
the  state,  was  repealed  expressly  by  Act  April 
19,  1905  (Laws  1905.  p.  474)  55  1,  2. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent. 
Dig.  (3;  Dec.  Dig.  I  4.*] 

Appeal  from  Circuit  Court,  Mississippi 
County,  Chick asawba  District;  Frank  Smith. 
Judge. 

J.  E.  Edland  and  another  were  convicted  of 
violating  the  game  law,  and  they  appeal. 
Affirmed. 

R.  P.  Taylor,  for  appellants.  Hal.  L.  Nor- 
wood, Atty.  Gen.,  and  O.  A.  Cunningham. 
Asst.,  for  the  State. 

BATTLE,  J.  On  the  6th  day  of  November. 
1908,  appellants,  J.  E.  Edland  and  J.  B.  Ulla- 
thorne,  were  arrested  and  tried  before  a  jus- 
tice of  the  peace  of  Big  Lake  township,  in 
Mississippi  county,  Ark.,  for  having  hunted 
within  the  Chlckasawba  district  of  that  coun- 
ty in  violation  of  section  3599  of  Kirby's  Di- 
gest they  being  nonresidents.  They  appealed 
to  the  circuit  court  Of  Chlckasawba  district, 
and  were  again  convicted;  and  they  then 
appealed  to  this  court 

They  concede  that  if  section  8599  of  Kir- 
by's Digest  is  in  force  In  Mississippi  county, 
they  were  properly  convicted. 

Section  3599  of  Kirby'a  Digest  is  as  fol- 
lows: "It  shall  be  unlawful  for  any  person 
who  Is  a  nonresident  of  the  state  of  Arkan- 
sas to  shoot  hunt  nsn  or  trap  at  any  season 
of  the  year." 

The  question  is:  Is  this  statute  In  force 
in  Mississippi  county? 

Section  3599  of  Kirby's  Digest  is  section  4 
of  an  act  entitled  "An  act  to  protect  the  game 
and  fish  of  the  state  and  provide  for  the  ap- 
pointment of  game  wardens,"  approved  April 
24,  1903  (Acts  1903,  p.  306).  Section  11  of 
that  act  was  as  follows:  "That  all  laws  or 
parts  of  laws  in  conflict  herewith  are  hereby 
repealed,  and  this  act  shall  take  effect  and  be 
In  force  from  and  after  its  passage;  provid- 
ed, that  the  provisions  of  this  act  shall  not 
apply  to  the  county  of  Mississippi." 

Appellants  contend  that  this  proviso  is  still 
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In  force  In  Mississippi  county.  But  it  was  re- 
pealed by  an  act  entitled  "An  act  to  amend 
section  11  of  Act  No.  162,  approved  April  24, 
1903,  entitled  'An  act  to  protect  the  game 
and  fish  of  the  state,  and  to  provide  for  the 
appointment  of  game  wardens,'"  approved 
April  19,  1906  (Acts  1905,  p.  474),  which  is 
as  follows: 

"Be  It  enacted  by  the  General  Assembly  of 
the  state  of  Arkansas: 

"Section  1.  That  section  eleven  of  Act  No 
162,  approved  April  24, 1903,  entitled  'An  act 
to  protect  the  game  and  fish  of  the  state,  and 
to  provide  for  the  appointment  of  game  ward- 
ens,' be  amended  bo  that  the  provisions  in  said 
section  exempting  Mississippi  county  be,  and 
the  same  is  hereby  repealed,  and  that  section 
be  amended  so  as  to  read  as  follows: 

"Sec.  2.  That  all  laws  and  parts  of  laws 
in  conflict  herewith  are  hereby  repealed, 
and  this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

"Sec.  3.  That  all.  laws  and  parts  of  laws 


in  conflict  with  this  act  be  and  the  same 
are  hereby  repealed,  and  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  pas- 
sage." 

The  figure  "2"  in  the  last  clause  of  sec- 
tion 1  is  evidently  a  mistake.  It  should  be 
"11."  It  (last  clause)  was  not  an  independ- 
ent section,  but  a  part  of  section  1. 

The  effect  of  the  amendment  of  section  11 
of  the  act  of  April  24,  1903,  by  the  act  of 
April  19,  1905,  was  to  so  change  the  former 
act  as  to  make  it  read  in  the  same  manner 
it  would  have  read,  and  to  give  it  the  same 
effect  it  would  have  had,  If  it  bad  been 
originally  enacted  as  amended;  that  is,  as 
it  would  have  read  with  the  proviso  to  sec- 
tion 11  stricken  out.  Henderson  v.  Dearing 
(Ark.)  117  S.  W.  1066;  Mondschein  v.  State, 
55  Ark.  389,  18  S.  W.  383;  Hempstead  Coun- 
ty v.  Harkness,  73  Ark.  600,  84  S.  W.  799. 

Section  3599  of  Klrby's  Digest  is  in  force 
in  Mississippi  county. 

Judgment  affirmed. 
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CITY  OP  AUSTIN  t.  NALLE. 
(Supreme  Court  of  Texas.    June  23,  1909.) 

1.  Eminent  Domain  ((  1*)— What  Consh- 

TUTE8. 

"Eminent  domain"  Is  the  sovereign  power 
Tested  in  the  state  to  take  private  property  for 
public  use,  providing  first  a  just  compensation 
therefor. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  M  1,  2;  Dec.  Dig.  S  1-* 

For  other  definitions,  gee  Words  and  Phrases, 
vol.  3,  pp.  2362-2366;  vol.  8,  p.  7649.] 

2.  Taxation  (J  1*)— "Taxation"  Defined. 

Taxes  are  burdens  or  charges  imposed  by 
tbe  Legislature  on  persons  or  property  to  raise 
money  for  public  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  1 1 ;  Dec.  Dig.  (  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6867-6886,  7813.] 

8.  Eminent  Domain  (f  2*)— What  Consti- 
tutes—Street  Improvement. 

An  assessment  of  property  abutting  on  a 

street  for  a  proportionate  part  of  the  cost  of 

paving  It  is  not  an  exercise  of  the  power  of 

eminent  domain. 
[Ed.  Note.— For  other  cases,  see  Eminent 

Domain,  Cent  Dig.  |  11 ;  Dec.  Dig.  {  2.*] 

4.  Municipal  Corporations  (f  407*)— Street 
Improvements  —  Compensation  —  Consti- 
tutional Provisions. 

The  fact  that  a  statute  authorizes  the  col- 
lection of  an  assessment  for  a  street  improve- 
ment before  the  work  is  done  and  before  bene- 
fits can  have  accrued  does  not  render  it  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  I  407.*] 

5.  Municipal  Corporations  (f  407*)— Taxa- 
tion—Constitutional  Limits. 

The  constitutional  limit  of  taxation  does 
not  embrace  special  assessments  for  municipal 
improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  407.*] 

Error  from  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  the  City  of  Austin  against  Jo- 
seph Nalle.  A  judgment  in  favor  of  defend- 
ant was  affirmed  by  the  Court  of  Civil  Ap- 
peals (115  S.  W.  126),  and  plaintiff  brings  er- 
ror.   Reversed  and  rendered. 

See,  also,  103  S.  W.  825;  104  S.  W.  1050. 

Allen  &  Hart,  for  plaintiff  In  error.  Greg- 
ory &  Batts,  for  defendant  In  error: 

GAINES,  C.  J.  This  is  a  suit  by  the  city 
of  Austin  to  recover  of  Joseph  Nalle  the 
sum  of  $1,163.50,  assessed  against  a  certain 
lot  In  the  city  of  Austin  for  the  expense  of 
paving  with  vitrified  brick  the  street  in  front 
of  the  same.  The  petition  alleges  that  an 
ordinance  was  passed  by  the  city  council  pro- 
viding for  the  paving  of  parts  of  Congress 
avenue  and  Pecan  street,  and  also  providing 
that  in  case  the  property  owners  where  prop- 
erty abutted  on  said  street  should  fail  to 
pay  for  tbe  improvement  in  front  of  their 
property  the  city  should  appoint  commission- 
ers to  assess  the  benefits  to  accrue  from  the 
Improvements,  and  that  their  report  should 


be  used  for  the  assessment  The  answer 
fails  to  show  us  that  any  complaint  Is  mnde 
of  a  noncompliance  with  the  ordinance  of 
the  city  In  making  the  assessment  The  ob- 
jections to  the  proceedings  are  aimed  at  tbe 
statute  which  authorised  the  ordinance.  The 
trial  court  held  that  because  the  petition 
showed  that  the  Improvements  had  not  been 
made,  but  were  to  be  made  when  the  money 
was  paid,  the  assessment  was  illegal,  and 
gave  judgment  for  the  defendant;  but  up- 
on appeal  to  the  Court  of  Civil  Appeals  that 
court  held  that,  since  the  work  was  not  per- 
formed at  the  time  the  assessment  was  made, 
no  adequate  compensation  was  made  for 
the  money  that  was  assessed,  and  that  there- 
fore the  imposition  was  illegal 

First,  It  is  maintained  that  the  charge  of 
$1,163.50  made  against  the  property  Is  not 
taxation,  but  the  exercise  of  the  right  of 
eminent  domain.  But  this  14,  in  our  opinion, 
a  radical  misconception  of  the  law.  Eminent 
domain  is  defined  to  be:  "The  sovereign  pow- 
er vested  in  the  state  to  .take  private  proper- 
ty for  the  public  use,  providing  first  a  just 
compensation  therefor."  15  Cyc  557.  "Tax- 
es are  defined  to  be  burthens,  or  charges. 
Imposed  by  the  legislative  power  of  a  state 
upon  persons  or  property,  to  raise  money 
for  public  purposes."  Clegg  v.  State,  42 
Tex.  608.  The  former  takes  specific  proper- 
ty (not  money)  upon  paying  compensation 
therefor.  The  other  takes  money,  the  only 
compensation  being  that  it  will  be  appropri- 
ated according  to  law.  In  this  case  there 
is  no  direct  attempt  to  take  the  lots  by  vir- 
tue of  which  the  assessment  is  made;  but 
it  Is  the  mere  levy  of  an  imposition  upon 
tbe  owner  of  a  sum  of  money  to  pay  his 
part  of  the  costs  of  the  improvement  which 
is  proposed  to  be  made,  and  which  is  pro- 
portioned to  him  upon  principles  the  jus- 
tice of  which  cannot  be  gainsaid.  From 
these  considerations  we. think  it  follows  that 
this  is  not  the  taking  of  property  under  the 
law  of  eminent  domain.  This  principle  is 
recognized  in  the'  following  cases,  to  which 
many  others  might  be  added:  Woodbrldge 
v.  Detroit,  8  Micb.  274;  People  v.  Brooklyn, 
4  N.  T.  419,  55  Am.  Dec.  266;  Macon  v.  Pat- 
ty, 57  Miss.  378,  34  Am.  Rep.  451;  Martin 
v.  Dix,  52  Miss.  63,  24  Am.  Rep.  661;  Dav- 
les  v.  Los  Angeles,  86  Cal.  37,  24  Pac  771 ; 
Lexington  v.  McQuillan  Heirs,  9  Dana  (Ky.) 
513,  35  Am.  Dec.  159. 

But  It  is  also  Insisted  that  the  law  which 
is  claimed  as  authorizing  the  procedure  in 
this  case  is  unconstitutional,  in  that  it  au- 
thorizes the  collection  of  the  imposition  be- 
fore the  work  is  done  and  before  the  bene- 
fits can  have  accrued.  But  we  think  It  not 
unusual  to  levy  taxes  for  work  to  be  per- 
formed. At  each  session  of  the  Legislature 
taxes  are  authorized  to  be  levied,  necessary 
to  meet  the  expenses  of  the  state  government 
for  the  next  two  years,  and  appropriations 
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are  made  for  the  payment  of  the  money  bo 
collected,  for  services  to  be  rendered,  and 
-work  to  be  performed  as  It  may  arise.  In 
no  other  way  could  the  state  government  be 
administered. 

But  It  Is  also  urged  that  the  pleadings 
and  evidence  showed  that  the  Judgment 
sought  was  for  a  tax,  and  to  fix  a  Hen  up- 
on appellee's  property,  which,  added  to  the 
ordinary  tax  otherwise  levied  by  appellant 
for  the  years  1906  and  1907,  would  subject  the 
property  of  appellee  for  each  of  said  years 
to  a  tax  In  excess  of  the  constitutional  lim- 
it But  it  has  been  expressly  held  by  this 
court  that  the  constitutional  limit  referred 
to  does  not  embrace  these  local  special  as- 
sessments. Roundtree  v.  Galveston,  42  Tex. 
612;  Taylor  v.  Boyd,  63  Tex.  633. 

For  the  errors  pointed  out,  the  judgment 
of  the  district  court  and  that  of  the  Court 
of  Civil  Appeals  are  reversed,  and  Judgment 
is  now  rendered  for  the  city  of  Austin. 


DALLAS  CONSOL.  ELECTRIC  ST.  RX.  CO. 
v.  STATE  et  al. 
(Supreme  Court  of  Texas.    June  24,  1909). 

1.  Statutes  (8  161*)— Implied  Repeal. 

A  statute  may  impliedly  repeal  an  earlier 
one  by  entirely  superseding  it,  though  there  is 
nothing  in  the  provisions  of  the  two  which 
might  not  stand  together  if  all  were  inserted 
in  one  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  f  230;  Dec  Dig.  i  161.*] 

2.  Licenses  (|  8*)— Occupation  Tax— Stat- 
utes. 

Where  a  statute  imposes  an  occupation  tax 
it  will  be  ordinarily  presumed  that  that  is 
to  be  the  only  tax  on  such  occupation,  unless 
a  different  intent  plainly  appears. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  |  8.*] 

3.  Street  Railroads  (J  69*)  —  Occupation 
Tax  —  Statutes  —  Repeal  —  "All  Other 
Taxes." 

Sayles*  Ann.  Civ.  St  1807,  art  6049, 
subd.  54,  imposes  an  annual  occupation  tax 
on  street  railway  companies,  based  on  mileage. 
Acts  30th  Leg.  (Gen.  Laws  1907,  p.  479)  c.  18, 
levies  a  gross  earnings  annual  occupation  tax 
on  street  railways  in  cities  of  over  100,000  pop- 
ulation ;  section  22  declaring  that  the  taxes 
so  levied  shall  be  In  addition  to  "all  other  tax- 
es," with  the  exceptions  defined  by  the  act 
while  section  25,  prescribing  the  taxes  from 
which  corporations  taxed  under  the  act  shall 
be  exempt,  includes  occupation  taxes  imposed 
by  Act  1906  (Laws  1905,  p.  217,  c.  111).  II eld, 
that  the  words  "all  other  taxes,'*  in  section  22, 
included  all  taxes  except  those  specified  in 
section  26,  and  hence  the  act  of  1907  did  not 
impliedly  repeal  so  much  of  article  5049,  subd. 
64,  as  imposed  occupation  taxes  on  street  rail- 
way companies,  but  that  the  taxes  Imposed  by 
that  act  were  in  addition  to  the  gross  earnings 
tax  imposed  under  Act  1907. 

[Ed.  Note.— For  otter  cases,  see  Street  Bail- 
roads,  Dec  Dig.  f  69.*] 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  the  State  of  Texas  and  others 
against  the  Dallas  Consolidated  Electric 


Street  Railway  Company,  to  collect  certain 
occupation  taxes.  From  a  judgment  for  com- 
plainants, affirmed  by  the  Court  of  Civil  Ap- 
peals (118  S.  W.  879),  the  railway  company 
brings  error.  Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Fin- 
ley,  Knight  ft  Harris,  for  plaintiff  in  error. 
R  V.  Davidson,  Atty.  Gen.,  Wm.  E.  Hawkins, 
Asst  Atty.  Gen.,  Dwlgbt  L.  Lewelllng,  Co. 
Atty.,  and  Jas.  L.  Goggans,  for  defendants 
in  error. 

WILLIAMS,  J.  The  question  In  tbls  case 
Is  whether  or  not  so  much  of  the  act  of  1897 
(Sp.  Sees.  Laws  1897,  p.  49,  c  18),  as  levied 
an  occupation  tax  upon  street  railway  compa- 
nies of  $2  per  mile  of  their  roads,  was  repeal- 
ed by  the  act  of  May  16, 1907,  levying  an  oc- 
cupation tax  upon  the  same  companies,  con- 
sisting of  a  percentage  of  their  gross  earn- 
ings. Article  6049,  subd.  64,  Sayles'  Ann. 
Civ.  St ;  Gen.  Laws  30th  Leg.  1907,  pp.  479- 
489,  c  18.  We  quite  agree  with  counsel  for 
plaintiff  in  error  that  a  statute  may  Impliedly 
repeal  an  earlier  one  by  entirely  superseding 
It  although  there  be  nothing  in  the  provisions 
of  the  two  which  might  not  stand  together 
if  all  of  them  were  Inserted  in  one  act  Tbls 
kind  of  repeal  by  Implication  is  familiar,  and 
takes  place  when  the  later  act  manifests  a 
clear  intention  to  cover  the  entire  subject  of 
the  earlier  one  and  to  substitute  its  own  pro- 
visions for  the  others  to  govern  and  regulate 
that  subject  We  also  agree  that  the  ordi- 
nary implication  arising  from  a  statute  which 
merely  imposes  an  occupation  tax  is  that  It 
is  to  be  the  only  tax  upon  the  occupation, 
all  that  the  state  proposes  to  charge  for  the 
pursuit  of  it  and  that  we  should  naturally 
look  for  some  expression  of  a  different  Intent 
when  it  exists.  This  much  was  frankly  con- 
ceded at  the  argument  by  counsel  represent- 
ing the  state. 

The  act  of  1907  does  contain  such  expres- 
sions as  make  it  clear  to  our  minds  that  the 
occupation  tax  imposed  by  it  on  street  rail- 
way companies  was  Intended  as  an  additional 
tax,  and  not  as  a  substitution  of  that  previ- 
ously charged.  Such  expression  1b  found  In 
section  22  as  follows:  "Except  as  herein 
stated  all  taxes  levied  by  this  act  shall  be  in 
addition  to  all  other  taxes  now  levied  by  law, 
provided  that  nothing  herein  shall  be  con- 
strued as  authorizing  any  county  or  city  to 
levy  an  occupation  tax  on  the  occupations 
and  business  taxed  by  thlB  act." 

Counsel  for  plaintiff  in  error  attempt  to 
limit  this  sweeping  reference  to  "all  other 
taxes,"  so  that  it  would  mean  other  kinds 
of  taxes  than  occupation  taxes,  and  the  sug- 
gestion, at  first  struck  us  with  much  force; 
but  the  intention  thus  Imputed  to  the  Legis- 
lature Is  made  improbable  even  by  the  lan- 
guage of  this  section,  wherein  it  denies  to  the 
counties  the  power  to  levy  occupation  taxes 
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of  the  kind  levied  by  this  act  If  It  also  re- 
peals former  statutes  levying  occupation  tax 
es  It  at  once  deprives  the  counties  of  all  pow- 
er to  charge  occupation  taxes  against  the 
corporations  here  taxed,  and  It  la  not  proba- 
ble that  such  a  consequence  was  Intended. 

Looking  to  section  25  of  the  act  we  find 
that  a  large  part  of  the  taxes  referred  to  by 
the  words  of  section  22 — "except  as  herein 
stated"— as  those  which  are  "not"  to  be  charg- 
ed In  addition  to  those  "levied  by  this  act," 
were  the  occupation  taxes  Imposed  by  the  act 
of  1905  (Laws  1905,  p.  217,  c.  111).  When, 
therefore,  the  Legislature  provided  by  section 
22  that  the  taxes  levied  should  be  In  addition 
to  all  other  taxes  with  exceptions  defined  by 
the  act  Itself,  some  of  which  exceptions  were 
occupation  taxes,  it  is  plain  that  occupation 
taxes  were  In  mind  and  that  all  but  those  ex- 
cepted were  included  In  the  words  "all  other 
taxes"  In  addition  to  which  those  imposed  by 
the  act  were  to  be  collected. 

The  explanation  of  this  additional  Imposi- 
tion as  an  occupation  tax  is  found  in  the  fact 
that  the  necessity  for  increased  revenues  for 
the  support  of  the  state  government  had 
arisen  and  bad  led  to  the  adoption  of  the  poli- 
cy of  taxing  certain  corporations  and  busi- 
nesses upon  the  basis  of  their  gross  receipts, 
which  policy  was  carried  Into  the  act  of  1905, 
of  which  the  act  of  1907  Is  largely  a  revision. 
The  purpose  of  this  legislation,  as  expressed 
throughout  the  former  statute  and  In  section 
22  of  the  latter,  was  to  raise  additional  reve- 
nue to  meet  a  deficit,  and  to  provide  means 
for  the  support  of  the  government,  and  not, 
generally,  to  supplant  entirely  the  existing 
revenue  measures.  And  hence  It  was  that  an 
additional  charge  was  laid  to  make  up  the 
occupation  tax  to  be  paid  in  future  by  those 
mentioned  in  these  acts.  If  one  statute  had 
provided  for  an  occupation  tax  to  consist  of 
the  prescribed  mileage  and  also  of  the  per- 
centage of  the  gross  receipts  there  would  be 
no  conflict  between  the  provisions  and  no 
question  to  decide.  As  it  is,  the  question  ex- 
ists only  because  of  the  implication  which 
might  arise  if  the  last  statute  merely  levied 
an  occupation  tax  without  any  expression  of 
intention  as  to  that  already  levied  by  other 
laws.  That  Implication  is  excluded  by  the  ex- 
press provisions  to  which  we  have  referred, 
and  no  room  Is  left  for  the  contention  that 
the  act  of  1907  repeals  the  part  of  the  act  of 
1897  relating  to  street  railway  companies. 

Affirmed. 


ALEXANDER  v.  STATE. 
(Court  of  Criminal  Anneals  of  Texas.  June  9, 

Intoxicating  Liquobs  (|  198*)— Violation 
of  Local  Option  Law— Prosecutions- 
Sufficiency  of  Affidavit. 

An  Affidavit  in  a  prosecution  for  violation 
of  the  local  option  law,  reciting  that  affiant 
has  good  reasons  to  believe  and  does  believe 


that  theretofore,  on  September  15,  1906.  In  the 
county,  a  lawful  election  was  held  under  an 
order  of  the  commissioners'  court,  and  conclud- 
ing that  accused  did  unlawfully  sell  to  a  cer- 
tain person  intoxicating  liqnor  in  violation  of 
the  law,  etc.,  was  sufficient 

J [Ed.  Note.— For  other  cases,  see  Intoxicating 
quors,  Cent.  Dig.  f  218;  Dec.  Dig.  f  198.*] 

Appeal  from  Brown  County  Court;  A.  M. 
Brumfleld,  Judge. 

Jim  Alexander  was  convicted  of  violat- 
ing the  local  option  law,  and  he  appeals. 
Affirmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $100  and  60 
days'  Imprisonment  in  the  county  Jail. 

We  find  neither  statement  of  facts  nor  bill 
of  exceptions  in  the  record.  The  charging 
part  of  the  information  is  as  follows:  "Be- 
fore me,  the  undersigned  authority,  on  this 
day  personally  appeared  Frank  Emlson,  who, 
after  being  by  me  duly  sworn,  on  his  oath 
deposes  and  says  that  he  has  good  reasons 
to  believe  and  does  believe  that  heretofore, 
to  wit,  on  the  15th  day  of  September,  A.  D. 
1906,  in  the  said  county  of  Brown  and  state 
of  Texas,  an  election  in  accordance  with  the 
laws  of  this  state  was  held  under  authority 
of  an  order  of  the  commissioners'  court,"  eta 
Then  It  concludes  with  this  clause:  "Jim 
Alexander  did  unlawfully  sell  to  P.  H.  Coach 
whisky,  the  same  then  and  there  being  in- 
toxicating liquor,  in  violation  of  said  law, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state."  The  infor- 
mation in  all  respects  follows  the  affidavit 
While  the  affidavit  is  not  drawn  with  that 
care  that  same  should  have  had,  in  that  same 
should  show  affirmatively  that  the  local  op- 
tion law  is  in  effect,  setting  up  the  usual  or- 
ders, and  then  swear  that  he  has  reason  to  be- 
lieve and  does  believe  that  Jim  Alexander 
violated  the  law,  yet  construing  the  affidavit 
as  a  whole,  we  believe  that  the  same  sufficient- 
ly complies  with  the  law  of  this  state.  A  simi- 
lar affidavit  is  in  the  cases  of  Bailey  v.  State, 
120  S.  W.  419,  and  Monroe  v.  State,  119  S.  W. 
1146,  this  day  decided.  We  believe  the  af- 
fidavit is  sufficient. 

There  is  no  question  authorising  a  rever- 
sal in  this  case,  and  the  judgment  is  af- 
firmed. 


MtTRPHY  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Dec  9, 
1908.    Rehearlng^Denied  June  19, 

Gaming  ((  98*)— Prosecution— Evidence. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  keeping  a  gaming  table  and  bank. 

[Ed.  Note— For  other  cases,  see  Gaming, 
Dec.  Dig,-§  88.*]  ■    -    --  - 
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BROOKS,  J.  Appellant  was  convicted  of 
theft,  and  bis  punishment  assessed  at  three 
years'  confinement  In  the  penitentiary. 

When  the  case  was  called  for  trial  appel- 
lant presented  a  motion  for  continuance  on 
account  of  the  absence  of  Will  Lanier,  who 
was  a  resident  of  Parker  county,  Tex.,  and 
Will  Merklson,  resident  of  Denton  county, 
Tex.,  who  were  not  in  attendance  upon  this 
court ;  that  the  diligence  that  has  been  used 
by  this  defendant  to  procure  the  attendance 
of  said  witness  Will  Lanier  Is  as  follows: 
That  on  the  17th  day  of  April,  1908,  be  caused 
to  be  Issued  by  the  clerk  of  the  court  a  sub- 
poena, and  placed  the  same  in  the  bands  of 
the  sheriff  of  Parker  county,  and  also  caused 
the  clerk  to  mall  a  subpoena  for  the  witness 
Will  Merklson  to  the  sheriff  of  Denton  coun- 
ty, Tex. ;  that  the  said  subpoena  was  by  said 
officer  returned  Into  this  court  duly  executed 
by  said  officer,  as  shown  by  bis  return,  on  the 
17th  of  April,  1908,  and  Is  now  on  file  among 
the  papers  In  this  cause,  and  the  same  Is 
marked  "Exhibit  A"  for  identification,  and 
the  same  is  hereto  attached  and  made  a  part 
hereof.  The  application  shows  that  appellant 
expects  to  prove  by  the  witness  Will  Lanier, 
If  present,  that  on  the  night  of  the  alleged 
offense,  and  on  the  night  the  Blue  Goose  gin 
was  set  on  fire,  he,  the  said  Will  Lanier,  and 
the  defendant,  were  together  In  the  city  of 
Weatherford;  that  they  got  together  at  the 
Red  Front  livery  stable  on  Ft  Worth  street 
about  8  o'clock  that  night,  and  that  Will  Mer- 
klson was  also  with  witness  and  defendant, 
and  that  defendant,  together  with  WH1  Lan- 
ier and  Will  Merklson,  all  went  down  to  the 
Texas  &  Pacific  depot,  as  the  said  Will  Mer- 
klson said  he  was  going  off  that  night  on  the 
train  and  wanted  to  see  if  the  train  would  be 
on  time ;  that  the  defendant  and  said  Merkl- 
son and  said  witness  Lanier  all  stood  around 
the  depot  some  few  minutes,  and  walked 
back  to  town  together,  and  said  Merklson 
left  defendant  and  said  witness  Will  Lanier 
on  North  Main  street  in  the  city  of  Weather- 
ford,  and  defendant  and  witness  Will  Lanier 
walked  on  together  as  far  as  the  wagon  yard 
on  South  Main  street,  when  defendant  told 
said  witness  that  he  was  going  out  home,  and 
defendant  asked  said  Lanier  to  go  home  with 
him,  but  that  said  witness  declined,  saying 
that  he  would  go  on  around  and  see  Merklson 
again  before  be  left  town  that  night,  and 
said  witness,  if  present,  would  testify  that 
be  saw  said  defendant  start  south  towards 
his  home  that  night  about  8:30  o'clock,  or  a 
little  later,  and  saw  defendant  when  he  got 
Into  a  wagon  that  was  going  south  on  South 
Main  street,  and  said  witness  will  testify,  if 
present,  that  the  last  time  be  saw  defendant 
that  night  was  some  time  between  8:30  and  9 
o'clock  on  a  wagon  going  south  on  South 
Main  street,  and  that  he  did  not  see  defend- 
ant any  more  that  night ;  that  be  expects  to 
prove  by  Will  Merklson  that  said  witness 
met  defendant  and  Will  Lanier  about  8 
o  dock  p.  m.  which  was  the  night  it  la  claim- 


ed by  the  state  that  defendant  committed  the 
offense  charged,  and  also  committed  the  of- 
fense of  arson,  to  wit,  the  burning  of  the  Blue 
Goose  gin;  that  said  witness,  together  with 
defendant  and  Will  Lanier,  walked  from  said 
Red  Front  livery  stable  down  to  the  Texas  & 
Pacific  depot  to  see  how  the  west-bound  train 
was  reported,  as  tbe  witness  was  going  off  on 
the  train  that  night  about  9:35  o'clock;  thai 
he  (witness),  defendant,  and  Will  Lanier  all 
remained  at  the  depot  a  few  minutes  and 
walked  back  up  town;  and  that  defendant 
and  said  Will  Lanier  left  witness  and  walked 
on  around  the  public  square  of  Weatherford. 

The  statement  of  facts  in  this  record,  as 
collated  by  the  Assistant  Attorney  General, 
which  we  find  approximately  correct,  is  ab 
follows:  "On  tbe  night  of  the  17th  of  Janu- 
ary, 1908,  there  was  stolen  from  a  gin  located 
In  the  outskirts  of  Weatherford  five  bales 
of  cotton  and  tbe  gin  set  afire.  About  3 
o'clock  tbe  next  morning,  10  miles  east  of 
Weatherford,  on  the  Ft  Worth  road  the 
state's  witness  Mat  Brown  was  overtaken 
and  arrested,  driving  a  pair  of  mules  to  a 
wagon  on  which  were  five  bales  of  cotton,  and" 
brought  back  to  Weatherford.  The  cotton 
was  identified  as  coming  from  this  gin,  and* 
the  team  was  Identified  as  a  team  that  had 
been  loaned  to  appellant,  George  Johnson, 
some  two  days  previous  by  the  state's  witness 
Sam  Poynter.  The  state's  witness  Poynter 
testified  that  some  two  days  before  this  cot- 
ton was  missing,  he  loaned  the  appellant  the 
team  to  move  his  family  and  effects  from 
one  portion  of  the  town  to  the  other,  and 
that  on  the  evening  of  the  day,  the  night  of 
which  tbe  cotton  was  stolen,  appellant  re- 
quested blm  to  let  him  have  the  team  another 
day,  as  he  wanted  to  go  out  in  the  country 
to  Mr.  Kelley's  and  get  some  hay  on  the  fol- 
lowing morning.  This  request  was  granted. 
On  tbe  night  that  the  cotton  was  stolen  from 
the  gin,  appellant  came  to  the  house  of  old' 
man  Brown,  the  father  of  Mat  Brown,  and 
called  for  Mat  Brown.  He  was  afoot  This 
was  about  8  o'clock.  Old  man  Brown  and 
the  state's  witness  Smith  both  testified  that 
they  saw  no  team,  and  that  the  appellant  did 
not  drive  any  team  there.  The  state's  wit- 
ness Mat  Brown  testified  that  the  appellant 
called  him  out  and  told  him  that  he  bad  two- 
bales  of  cotton  that  he  wanted  him  to  take 
to  Ft  Worth,  that  he  wanted  him  to  take  it 
that  night  that  the  reason  he  wanted  it  car- 
ried off  was  that  somebody  would  attach  It 
and  agreed  to  pay  him  to  take  It  He  then- 
left  his  father's  house,  and  went  with  the  ap- 
pellant to  tbe  gin,  and  found  a  wagon  there 
already  loaded,  and  that  he  got  on  the  wagon 
and  started  to  Ft  Worth,  and  that  instead 
of  finding  two  bales  of  cotton  on  the  wagon 
there  were  five  on  it;  that  he  left  Weather- 
ford about  9  o'clock.  The  state  further  proved 
by  tbe  witness  Kelley  that  he  bad  not  sold  the- 
defendant  any  hay.  Defendant  admitted  that 
be  was  at  the  house  of  Brown  that  night  and- 
he  puts  the  time  between  7  and  8  o'clock- 
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morning,  and  left  tbe  wagon  there  so  that 
Brown  could  have  an  early  start  the  next 
morning.  The  state,  however,  proved  by 
Smith  and  old  man  Brown  that  they  saw  no 
wagon  there.  The  defendant  denied  positive- 
ly that  he  had  anything  to  do  with  the  steal- 
ing of  the  cotton,  and  further  testified  that 
he  was  in  company  with  one  Will  Lanier  and 
Will  Merkison  in  the  town  of  Weatherford 
for  about  an  hour  on  that  night,  and  got 
home  about  9  o'clock  and  remained  all  night, 
and  proved  by  his  wife  and  brother-in-law 
that  be  did  get  home  about  9  o'clock  and  re- 
mained all  night.  The  circumstances  show 
that  the  witness  Brown  lied  about  what 
time  he  left  Weatherford,  and  that  he  left 
there  between  11  and  12  o'clock;  that  that 
was  the  time  the  gin  was  discovered  to  be 
oh  fire;  and  the  testimony  of  Mrs.  Armstrong 
as  to  what  time  she  saw  the  wagon  about 
the  gin.  The  state  also  showed  by  a  good 
many  suspicious  circumstances  that  George 
Johnson,  the  appellant,  lied  about  the  pur- 
pose for  which  he  wanted  the  team." 

The  above  being  tbe  facts,  we  do  not  be- 
lieve that  the  application  for  continuance 
should  have  been  granted,  since  same  does 
not  appear  to  have  been  material,  in  the  first 
Instance,  since  appellant  admits  that  he  was 
at  tbe  depot,  and  was  seen  at  the  depot,  long 
after  the  witness  would  have  sworn  he  was 
at  the  depot,  and,  furthermore,  appellant  ad- 
mits that  he  carried  the  wagon  to  Mat  Brown, 
who  hauled  the  cotton  off  before  he  went 
to  the  depot 

Appellant  further  complains  that  the  court 
erred  in  falling  to  charge  on  alibi.  This  com- 
plaint Is  raised  in  motion  for  new  trial.  In 
the  case  of  Jones  v.  State,  53  Tex.  Cr.  R.  133. 
110  S.  W.  741,  this  court  held  that  a  case  will 
not  be  reversed  for  the  mere  failure  of  the 
court  to  charge  on  the  subject  of  alibi,  unless 
a  special  charge  submitting  this  Issue  is  re- 
quested or  an  exception  reserved  at  the  time. 
This  rule  Is  in  consonance,  as  stated  in  said 
opinion,  with  tbe  old  authorities  prior  to  the 
adoption  of  article  723  of  the  Code  of  Crim- 
inal Procedure  of  1895,  and  the  enactment  of 
said  article  does  not  extend  appellant's  rights, 
but  rather  abridges  appellant's  rights,  in  this 
respect,  or  at  least  does  not  change  his  du- 
ty to  except  at  the  time  to  the  failure  to 
charge  on  alibi  by  bill  of  exception  or  by 
special  charge.  In  other  words,  in  order  for 
appellant  to  avail  himself  of  error  of  the 
court  in  falling  to  charge  on  alibi,  he  must 
take  a  bill  of  exception  at  tbe  time  the 
charge  is  delivered  to  the  said  failure,  or 
tender  a  special  charge  at  said  time:  and 
the  mere  fact,  as  in  this  case,  that  appellant 
excepted  to  the  failure  to  charge  on  alibi  In 


stole  the  cotton  without  his  knowledge  or  con- 
sent, using  bis  wagon.  Furthermore,  we 
hardly  believe  the  testimony  of  his  wife  and 
brother  raised  sufficiently  the  issue  of  alibi 
to  request  the  court  to  charge  on  it,  even  If 
exception  was  properly  reserved,  since  their 
testimony  does  not  exclude  the  idea  that  ap- 
pellant participated  in  the  theft  of  the  cot- 
ton. They  proposed  to  swear  that  he  return- 
ed home  about  9  o'clock,  and  remained  the 
balance  of  tbe  night ;  but  there  is  nothing  to 
show  that  they  knew  what  time  it  was  he  re- 
turned, except  a  mere  guess.  But,  be  this 
as  it  may,  under  the  rule  laid  down  In  the 
Jones  Case,  supra,  appellant  does  not  bring 
himself  within  the  rule  of  this  court  author- 
izing a  reversal  of  n  case  for  failure  to  charge 
on  the  issue  of  alibi. 

Tbe  evidence  amply  supports  the  verdict, 
and,  finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

DAVIDSON,  P.  J.  (dissenting  In  part).  I  am 
of  opinion  tbe  continuance  should  have  been 
granted.  The  diligence  was  sufficient,  and 
the  evidence  of  a  material  character. 


GREEN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  23, 

1909.) 

1.  Criminal  Law  (f,  338*)— Evidence — Res 
Inter  Alios  Acta. 

In  a  prosecution  for  hog  theft,  testimony 
of  a  witness  that  after  he  had  received  the  hog 
from  accused  the  alleged  owner  claimed  it,  that 
witness  and  the  alleged  owner  caught  it  and 
discovered  that  it  was  marked  in  a  certain  way, 
and  that  he  then  gave  it  up  to  the  alleged  own- 
er, was  improperly  admitted,  as  it  was  res  in- 
ter alios  acta,  and  not  binding  on  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  752;  Dec  Dig.  S  338.*] 

2.  Criminal  Law  ((  424*)— Evidence — Dec- 
larations of  Accomplice. 

If  a  witness  was  an  accomplice  of  accused, 
his  declarations,  made  subsequent  to  tbe  com- 
pletion of  the  offense,  in  accused's  absence, 
would  be  inadmissible  against  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1004;  Dec.  Dig.  I  424.*] 

3.  Criminal  Law  (|  780*)— Instructions— 

Accomplices. 

In  a  prosecution  for  hog  stealing,  where  the 
evidence  clearly  showed  that  if  the  hoes  taken 
by  accused  were  stolen  a  certain  third  person 
was  connected  with  the  transaction  from  begin- 
ning to  end,  and  that  he  discovered  the  bogs, 
informed  accused  of  their  whereabouts,  and  as- 
sisted in  taking  tbem,  for  which  help  he  re- 
ceived one  of  them,  the  court  should  have  charg- 
ed that  if  the  third  person  was  an  accomplice 
his  testimony  should  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fi  1859,  1860;  Dec.  Dig.  g 
780.*] 
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4.  Chwtwal  Law  ({  811*)— Instructions— 

Singling  Out  Facts. 

In  a  prosecution  for  theft  of  three  horn, 
one  of  which  was  alleged  to  have  been  given  by 
accused  to  a  third  person,  where,  if  there  had 
been  a  theft  at  all,  the  three  hogs  were  taken 
at  the  same  time,  and  the  court  had  .charged  in 
regard  to  the  theft  of  the  hogs,  it  was  error 
to  also  charge  that  If  the  hogs  were  taken  with 
fraudulent  Intent,  and  one  of  them  given  to  the 
third  person  for  assisting  accused  in  gathering 
them  op,  such  would  be  an  appropriation  or 
the  hog  for  accused's  own  use  as  much  as  if 
he  had  killed  and  eaten  It,  and  he  would  be 
none  the  less  guilty  of  the  theft,  since  it  singled 
out  testimony  as  to  the  particular  animal,  gave 
undue  prominence  to  it,  and  directed  the  jury 
to  the  fact  that  the  taking  and  appropriation 
of  that  particular  hog  was  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  II  1969-1971;  Dec.  Dig.  I 
»  811.*] 

8.  Criminal  Law  (|{  763,  764*)— Instruc- 
tions—Weight op  Evidence. 

The  charge  was  also  erroneous  as  on  the 

weight  of  evidence. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  U  1731-1765;   Dec.  Dig.  H 

763,  764.*] 

Appeal  from  District  Court,  San  Augus- 
tine County;  W.  B.  Powell,  Judge. 

Wash  Green  was  convicted  of  hog  theft, 
and  be  appeals.    Reversed  and  remanded. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
8tate. 

DAVIDSON,  P.  J.  This  conviction  was  for 
hog  theft;  the  Indictment  alleging  that  ap- 
pellant stole  three  bogs  from  Jack  Davis. 

1.  Renfro  was  used  as  a  witness  by  the 
state.  Without  going  Into  a  detailed  state- 
ment of  the  evidence,  the  Issues,  with  more 
or  less  cogency  of  fact,  suggested  by  the  rec- 
ord are,  first,  that  the  hogs  belonged  to  Dav- 
is; second,  that  appellant  claimed  the  hogs, 
and  took  them  believing  they  were  his.  Ren- 
fro testified  In  substance  that  he  found  the 
hogs  and  informed  appellant  of  their  where- 
abouts, and  that  he  assisted  appellant  In  get- 
ting up  the  bogs,  and  that  when  they  were 
taken  up  be  took  one  of  them,  and  the  other 
two  were  taken  by  appellant  and  carried 
to  their  respective  homes.  Renfro  took  the 
hog  be  obtained  home  and  had  her  at  his 
residence,  where  the  alleged  owner  found 
the  hog.  Objection  was  urged  to  the  Intro- 
duction of  what  occurred  between  Renfro 
and  the  alleged  owner  when  he  set  up  claim 
and  obtained  this  animal.  The  bill  of  ex- 
ceptions is  substantially  as  follows:  Irvln 
Renfro,  being  upon  the  stand,  stated  in  an- 
swer to  questions  by  the  state's  attorney, 
In  substance,  that  be  had  received  from  de- 
fendant one  sandy  spotted  sow;  that  after- 
wards Jack  Davis  claimed  the  sow;  that 
they  caught  the  sow,  and  that  he  then  for 
the  first  time  discovered  that  said  sow  was 
marked  with  an  underslope  in  each  ear  and 
an  overblt  in  one  ear;  and  that  be  then  gave 
said  sow  up  to  said  Jack  Davis.  He  furth- 
er stated,  in  substance,  that  he  was  acquaint- 


ed with  the  defendant's  bogs,  that  he  had 
found  the  three  bogs  alleged  to  have  been 
stolen,  that  he  believed  them  to  be  defend- 
ant's bogs,  and  so  notified  the  defendant; 
that  be  agreed  with  the  defendant  to  assist 
him  to  find  and  get  up  the  said  hogs  for  one 
of  said  bogs;  that  be  did  assist  the  defend- 
ant to  get  up  said  hogs,  etc.,  and  that  de- 
fendant was  not  present  and  knew  nothing 
about  the  transaction  occurring  between  him- 
self and  Davis.  Whereupon  defendant  ob- 
jected to  all  of  said  testimony  concerning 
the  transaction  between  said  witness  Renfro 
and  Jack  Davis,  and  asked  the  court  to. In- 
struct the  jury  not  to  consider  the  testimony 
for  any  purpose,  for  the  reason  that  it  was 
hearsay,  and  immaterial  to  any  Issue  in  the 
case,  and  for  the  further  reason  that,  if  said 
bogs  were  stolen,  the  said  witness  Renfro 
was  an  accomplice,  and  no  acts  or  declara- 
tions of  bis,  made  in  the  absence  of  the  de- 
fendant, after  the  commission  of  the  offense, 
were  admissible  for  any  purpose,  and,  it  was 
calculated  to  Injure  appellant  before  the  jury. 

We  think  the  objections  are  well  taken. 
This  question  has  been  the  subject  of  sever- 
al decisions  by  this  court,  and  this  character 
of  testimony  has  been  held  to  be  res  inter 
alios  acta,  and  not  binding  upon  the  party 
upon  trial.  In  support  of  this  conclusion, 
see  Cannada  v.  State,  29  Tex.  App.  637,  16  S. 
W.  841;  Clay  y.  State,  40  Tex.  Cr.  R.  556, 
51  S.  W.  212;  Cannada  v.  State  (Tex.  Cr. 
App.)  24  S.  W.  514;  Thompson  v.  State,  42 
Tex.  Cr.  R.  140,  57  S.  W.  806;  Hallow  v. 
State,  42  Tex.  Or.  R.  263,  58  S.  W.  1023.  In 
regard  to  the  other  exception  to  the  evidence 
to  the  effect  that  Renfro  was  an  accomplice 
and  the  declarations  made  by  him  subse- 
quent to  the  offense  being  admissible,  we 
would  say  that  if  as  a  matter  of  fact  Renfro 
was  an  accomplice,  his  declarations  subse- 
quent to  the  completion  of  the.  offense,  in 
the  absence  of  the  defendant,  would  be  in- 
admissible. 

2.  The  evidence,  we  think,  with  sufficient 
certainty  raises  the  issue  of  Renfro  being 
an  accomplice,  so  that  the  law  In  regard  to 
that  phase  of  the  testimony  should  have 
been  cbarged  to  the  jury.  Without  going 
into  a  detailed  statement  of  the  testimony, 
not  only  of  Renfro,  but  other  facts  In  the 
case  showing  his  connection  with  the  hogs, 
it  Is  certain,  if  the  hogs  were  stolen,  Renfro 
was  connected  with  the  matter  from  begin- 
ning to  end;  that  he  discovered  the  hogs, 
informed  appellant  of  their  whereabouts, 
and  assisted  In  taking  the  hogs,  for  which 
he  received  one  of  the  three  taken.  Without 
going  further  into  this  testimony,  we  think 
the  Issue  should  bave  been  submitted  to  the 
jury  to  the  effect  that  if  Renfro  was  an  ac- 
complice his  testimony  should  be  corrobor- 
ated. In  fact,  under  the  evidence,  it  occurs 
to  us,  if  the  bogs  were  stolen,  that  Renfro 
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mi  sufficiently  apprised  of  that  fact  to  re-, 
quire  the  court  to  at  least  submit  the  Issue 
to  the  jury. 

3.  This  brings  up  an  exception  to  the 
court's  charge,  which  is  as  follows:  "If  the 
hogs  were  fraudulently  taken — that  Is,  with 
a  fraudulent  intent — and  he  gave  one  of 
them  to  the  witness  Ren  fro  for  assisting  him 
In  gathering  them  up,  such  would  be  an  ap- 
propriation of  the  hog  for  his  own  use  and 
benefit,  as  much  as  if  he  had  killed  and  ate  it; 
and  he  would  be  none  the  less  guilty  of  the 
theft,  if  guilty  at  all,  because  he  gave  one  of 
the  hogs  to  the  said  Renfro."  Several  objec- 
tions are  urged  to  this  charge — among  others, 
that  it  selected  one  fact  or  one  phase  of  the 
case,  at  least  evidence  in  regard  to  only  one  of 
the  hogs  taken,  and  charged  specifically  with 
reference  to  that,  after  having  given  a  gen- 
eral charge  in  regard  to  the  theft  of  the  three 
bogs,  and  that  this  charge,  under  the  circum- 
stances, is  a  charge  upon  the  weight  of  evi- 
dence We  are  of  opinion  that  the  position 
of  appellant  is  correct  The  court  had  al- 
ready given  a  charge  In  regard  to  the  theft 
of  the  hogs,  and,  if  appellant  committed 
the  theft  at  all,  the  three  hogs  were  taken 
at  the  same  time.  It  was  error  for  the  court 
to  select  out  this  particular  animal  and 
charge  the  jury  specially  with  reference  to 
it  This  gave  undue  prominence  to  this  tes- 
timony, and  directed  the  jury  to  the  fact 
that  the  taking  and  appropriation  of  this  par- 
ticular hog  was  fraudulent  Under  the  cir- 
cumstances, we  think  this  was  also  a  charge 
on  the  weight  of  evidence,  and  of  such  char- 
acter as  was  calculated  to  Injure  appellant's 
case  before  the  jury. 

For  the  reasons  Indicated,  the  judgment  is 
reversed,  and  the  cause  Is  remanded. 


PEARSON  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  June  23, 

1009.) 

1.  Criminal  Law  (8  598*)— Continuance- 
Absence  of  Witness. 

Where  defendant  killed  deceased  because 
of  alleged  interference  with  domestic  difficul- 
ties between  defendant  and  his  wife,  who  had 
separated  by  agreement  and  after  the  killing 
the  wife  left  the  country  without  defendant's 
knowledge  or  consent,  going  first  to  Oklahoma, 
where  defendant  sought  to  obtain  her  testimo- 
ny, and  finally  to  New  York  or  New  Jersey, 
and  he  was  unable  to  locate  her  residence  In 
time  to  secure  her  testimony,  which  was  materi- 
al, the  court  erred  in  denying  his  first  applica- 
tion for  a  continuance  because  of  her  absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ln*^  Cent  Dig.  IS  1335-1341;   Dec  Dig.  5 

2.  Witnesses  (}  201*)— Disqualification— 
Attorney  and  Client. 

Where,  during  a  conversation  between  de- 
fendant and  his  attorney,  defendant  remarked 
that  if  deceased  was  a  wise  man  he  would  not 
do  certain  things  concerning  the  bringing  of  a 
suit  against  defendant  for  divorce,  such  state- 
ment was  in  the  nature  of  a  qualified  threat 


and  not  a  privileged  .communication  between  at- 
torney ana  client,  concerning  which  the  attor- 
ney, was  disqualified  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  766;  Dec.  Dig.  f  201.*] 

3.  Criminal  Law  (f  478*)— Evidence— Omw- 
ion— Subjects  of  Expert  Testimony. 

In  a  prosecution  for  homicide,  a  question 
asked  a  medical  witness  as  to  whether  deceas- 
ed's hand  could  be  so  placed  as  to  have  receiv- 
ed the  wound  on  the  thumb  and  wrist  at  the 
same  time  was  not  a  proper  subject  of  expert 
testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1063;  Dec.  Dig.  f  479.*] 

4.  Witnesses   (f  372*)  —  Credibility  —  IM- 
PEACHMENT. 

The  state  was  properly  permitted  to  ask 
a  witness  for  accused  whether  he  was  not  tho 
man  that  went  to  defendant's  daughter  just  aft- 
er the  killing  and  told  her  not  to  tell  anything 
against  defendant  to  affect  the  witness'  credi- 
bility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  51  1192-1199;  Dec.  Dig.  f  372.*] 
Davidson,  P.  J.,  dissenting  in  part. 

Appeal  from  District  Court  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

T.  J.  Pearson  was  convicted  of  murder, 
and  he  appeals.   Reversed  and  remanded. 

Stevenson  ft  Brown  and  Crawford  &  La- 
mar, tor  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given 
a  life  term  in  the  penitentiary  on  *  charge 
of  murdering  W.  E.  McConnelL 

The  record  contains  427  pages.  Independ- 
ent of  the  statement  of  facts,  and  it  requir- 
ed 421  pages  of  typewritten  matter  to  cover 
the  evidence  adduced  on  the  trial.  The  evi- 
dence chronicles  one  of  the  saddest  stories 
and  tragedies  of  human  life.  The  deceased 
was  a  practicing  attorney  at  Mineral  Wells, 
where  the  homicide  occurred.  Appellant  was 
at  the  head  of  a  family  consisting  of  his 
wife  and  several  children,  some  of  the  chil- 
dren grown.  Their  domestic  relations  were, 
and  had  been  for  a  long  time,  of  a  very  un- 
pleasant character.  His  wife,  for  various 
reasons,  had  ceased  to  live  with  him,  and 
had  engendered  In  her  mind  a  spirit  of  aver- 
sion, If  not  hatred,  towards  him,  growing 
out  of  their  domestic  troubles.  She  had  be- 
come jealous,  and  this  jealousy  had  matur- 
ed into  very  unkind  feelings.  They  lived 
separate,  though  In  the  same  town;  toe  wife 
occupying  the  homestead,  with  those  of  the 
children  who  remained  in  Mineral  Wells. 
Appellant  accumulated  quite  a  competency, 
which  he  had  divided  with  his  wife  onaer 
an  agreement  Under  this  agreement  he  had 
given  her  about  $12,000  worth  of  property, 
retaining  something  less;  his  being  Incum- 
bered by  all  the  debts,  amounting  to  about 
$3,000.  At  the  time  of  their  separation,  at 
least  at  the  time  of  the  mentioned  agree- 
ment the  division  of  the  property  seemed  to 
be  entirely  satisfactory  to  the  wife.   It  was 
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claimed  by  appellant  that  deceased  had  In- 
duced hte  (appellant's)  wife  to  believe  that 
he  had  mistreated  her  in  the  settlement  and 
bad  gained  vastly  the  advantage  in  the  di- 
vision of  the  property.  It  is  further  claimed 
that  deceased  had  about  induced  Mrs.  Pear- 
son to  bring  suit  for  divorce  and  ask  for  an 
annulment  of  their  previous  settlement  be- 
tween herself  and  husband,  with  the  further 
purpose  of  placing  the  entire  property  in  the 
courts  and  in  the  hands  of  a  receiver;  that 
deceased  had  gone  sufficiently  far  to  advise 
Mrs.  Pearson  that  she  would  be  Justifiable 
In  taking-  the  life  of  appellant,  and  that  he 
(deceased)  would  see  that  she  was  acquitted. 
There  is  evidence  of  this  character  in  the 
record. 

On  the  morning  of  the  fatal  meeting  be- 
tween appellant  and  deceased,  appellant  had 
gone  to  their  homestead,  which  was  occu- 
pied by  his  wife,  in  order  to  Induce  her  not 
to  bring  the  suit  and  fritter  away  the  prop- 
erty in  litigation,  and  with  the  further  view 
of  another  agreement  with  her,  to  the  effect, 
In  substance,  that  they,  would  make  an  ar- 
rangement by  which  the  property  could  be 
used  for  herself  and  children,  and  especially 
the  children,  and  that  he  would  relinquish 
all  right,  title,  and  Interest  to  the  entire 
property,  and  leave  the  country,  and  go 
away,  and  begin  life  anew.  His  wife  was 
very  discourteous  upon  his  arrival  at  the 
house,  and  phoned  for  the  deceased,  who  had 
advised  her  under  no  circumstances  to  talk 
about  the  management  of  her  property  and 
matters  connected  with  it,  except  to  or  with 
himself.  Deceased  was  not  in  the  office  at 
the  time  of  the  phone  call;  but  his  partner, 
or  a  young  lawyer  In  the  office,  replied,  and 
was  In  the  act  of  starting  to  the  Pearson 
homestead,  when  the  deceased  entered  his  of- 
fice and  answered  the  call  by  going  to  Pear- 
son's homestead.  Upon  arriving  at  the  house, 
deceased  was  escorted  into  the  parlor.  Aft- 
er deceased  had  entered  the  parlor,  appel- 
lant also  entered  It,  and  almost  Instantly  the 
shooting  occurred,  resulting  in  the  death  of 
the  deceased  at  once.  As  is  usual,  the  Im- 
mediate incidents  connected  with  the  homi- 
cide are  presented  from  very  different  stand- 
points. The  state  Insists  it  was  an  unjusti- 
fiable killing;  Appellant  that  the  shooting 
was  in.  self-defense,  and  not  above  the  de- 
gree of  manslaughter.  The  evidence  took  a 
very  wide  .  range,  and  was  gone,  into  with 
great  prolixity.  The  record  contains  9&bills 
of  exceptions  of  various-lengths. 

1.  The  first  bill  of  exceptions  complains  of 
the  ruling  of  the  court  in  refusing  a  continu- 
ance for  the  testimony  of  absent  witnesses, 
among  whom  were  appellant's  wife  and  a  Mr. 
Harris.  The;bUJ  is  qualified  by  the  trial  Judge, 
in  which  .he  takes  a  wide  range  qf  statement 
of  reasons,  things,  and  matters  that  seem  to 
be  dehors,  the  record,  and  which  seem  to .  have 
been  known  to  him,  or  in  some  way  called  to 
his  attention.  This  wap  appellant's  first  appli- 
cation jTpr  a  continuance.  We  are  of  opinion 


the  diligence  was  sufficient  as  to  the  wife. 
It  Is  shown  that  after  the  homicide  she  left 
the  state.  The  Judge  seems  to  have  had  the 
idea,  as  stated  in  his  qualification  of  the  bill, 
that  Mrs.  Pearson  was  spirited  out  of  the 
country  by  her  husband;  at  least  that  he  was 
in  some  way  responsible  for  her  absence,  and 
was,  therefore,  not  entitled  to  a  continuance 
on  this  ground  of  the  application.  We  do 
not  believe  this  record  sufficiently  suggests 
that  theory  or  sustains  that  conclusion;  at 
least,  the  evidence  in  this  connection  is  en- 
tirely too  slight  It  is  true  that  they  were 
husband  and  wife.  They  had  not  been  living 
together.  Her  feelings  up  to  the  very  mo- 
ment of  the  death  of  the  deceased  had  been 
very  bitter  towards  appellant— acutely,  in- 
cisively bitter.  Things  had  been  said,  or  at 
least  the  record  shows  that  she  had  been  in- 
formed of  statements  that  appellant  made, 
that  reflected  upon  her,  or  were  calculated  to 
imbitter,  and  these  statements  were  convey- 
ed to  her  by  the  deceased.  These  matters 
were  partially  proved  by  the  witnesses,  and 
there  were  intimations  of  others  drawn  out 
In  the  investigation  of  the  case;  but  this  was 
the  first  application  for  continuance,  and 
even  If  the  testimony  adduced  upon  the  trial 
should  be  held  to  be  cumulative  of  her  testi- 
mony, or  her  testimony  cumulative  of  that 
adduced,  still  this  would  not  furnish  a  rea- 
son for  refusing  the  first  application.  The 
court  suggests  there  may  have  been  a  recon- 
ciliation between  appellant  and  his  wife 
after  the  death  of  deceased.  This  may  or 
not  have  been  partially  true;  but  it  is  far 
from  clear  under  this  record  that  she  left 
the  country  without  his  knowledge,  and,  of 
course,  without  his  consent  She  went  to 
some  point  in  the  state  of  Oklahoma.  He 
sought  her  testimony  at  that  point  or  infor- 
mation as  to  where  he  could  get  her  testi- 
mony, and  finally  discovered  the  fact  that 
she  had  gone  to  New  York  or  New  Jersey. 
He  was  unable  to  locate  her  point  of  resi- 
dence in  time  to  secure  her  testimony,  If  In 
fact  he  located  it  at  all  up  to  the  time  of  the 
trial. 

In  support  of  bis  diligence  appellant  ap- 
pends the  affidavit  of  his  daughter,  to  the 
effect  that  her  mother  left  the  country  with- 
out the  knowledge  or  consent  of  the  appel- 
lant, and  the  mother  Implored  secrecy  on 
the  part  of  the  daughter  until  she  had  gotten 
out  of  the  country,  so  that  the  father  would 
not  be  aware  of  her  leaving  until  after  she 
was  done.  In  support  of  this,  the. appellant 
further  offered  evidence  to  the  effect  that  he 
knew  nothing  of  her  Intended  absence,  and 
this,  was  rejected  by  the  court  This  is  im- 
portant in  view  of  the  qualification  placed 
on  the  bill  by  the  court  which  was  substan- 
tially that  the  parties  had  been  reconciled, 
and  that  she  had  been  Induced  to.  leave  the 
country,  or  at  least  required  to  do  so,,  by  her 
husband.  These  are  but  conclusions  of  the 
judge,  and,  in  the  face  of  the  views  already 
expressed;  we  are  of  opinion  that  the  dill- 
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most  material  testimony,  baa  sne  oeen  pres- 
ent, that  would  have  been  adduced  upon  the 
trial.  It  would  have  shed  more  light  upon 
the  trouble,  and  causes  of  the  trouble,  be- 
tween herself  and  husband,  and  what  It  was 
that  aroused  her  to  the  point  of  separation 
and  the  Insistence  of  having  a  readjustment 
of  their  property  rights,  than  would  have 
been  secured  from  any  other  source.  As  be- 
fore stated,  we  deem  it  unnecessary  to  re- 
peat all  of  the  testimony  set  out  In  the  ap- 
plication. It  Is  sufficient  to  state  that  it  was 
of  the  most  material  character. 

2.  The  testimony  of  Lasslter,  an  attorney, 
was  introduced  over  appellant's  objection. 
Lasslter  occupied  the  relation  of  attorney 
to  appellant  The  Judge,  qualifying  the  bill, 
states  that  he  was  not  clear  In  regard  to  the 
matter,  but  let  the  testimony  go  before  the 
jury.  As  the  bill  presents  the  matter,  we 
are  of  opinion  that  this  testimony  was  ad- 
missible. Not  the  confidential  communica- 
tion between  them  with  reference  to  busi- 
ness matters,  but  during  a  conversation  ap- 
pellant remarked  in  substance  that  if  de- 
ceased was  a  wise  man  he  would  not  do  cer- 
tain things;  that  is,  in  respect  to  bringing 
the  suit  for  divorce,  etc.  This  may  be  treat- 
ed in  the  nature  of  qualified  threats,  and 
therefore  could  not  be  the  subject  of  priv- 
ileged communications  between  attorney  and 
client 

8.  Dr.  McCracken  was  permitted  to  give 
his  opinion  in  regard  to  certain  phases  of  the 
wounds  found  upon  the  body  of  the  deceased. 
It  seems  that  deceased  was  shot  in  the  wrist 
or  hand  during  the  difficulty,  and  that  the 
thumb  was  also  struck  by  one  of  the  balls. 
The  witness  was  asked  to  state  whether  the 
hand  could  be  so  placed  or  held  as  to  have 
received  the  wound  on  the  thumb  at  the 
same  time  the  shot  struck  the  wrist.  He  an- 
swered: "I  saw  there  the  wound  was  in  the 
back  of  the  hand,  and  where  it  came  out." 
He  was  then  asked  to  state  whether  or  not, 
in  the  ordinary  way  in  which  the  hand  and 
thumb  can  be  doubled,  the  hand  could  be 
held  In  such  a  position  as,  taking  in  view  the 
point  of  entrance  and  the  point  of  exit,  at 
the  wrist  or  back  of  the  hand,  the  ball  could 
have  come  in  touch  with  the  ball  of  the 
thumb.  Various  objections  were  urged,  and 
the  witness  answered:  "I  think  it  was  very 
questionable  whether  a  ball  in  the  wrist 
here  could  affect  the  thumb  in  any  way." 
Under  all  the  authorities,  this  character  of 
testimony,  we  think,  is  not  admissible.  The 
relation  of  these  wounds  seems  to  have  been 
thought  of  some  value  to  the  state  in  meet- 
ing appellant's  view  of  the  case  as  to  how 
the  shooting  occurred.  The  state's  conten- 
tion was  that  deceased  was  sitting  in  a 
rocking  chair  at  the  time  he  was  shot,  and 


ceasea  rose  ana  unaertooK  to  mate  an  at- 
tack upon  him,  and  for  this  reason  he  fired. 

We  do  not  believe  it  is  within  the  line  of 
expert  testimony  to  undertake  to  settle  ques- 
tions of  this  sort  by  opinion.  The  position  of 
parties  with  reference  to  each  other  during:  a 
difficulty  cannot  be  settled  by  opinion  evi- 
dence, whether  it  is  from  doctors  or  others. 
A  doctor  could  not  possibly  have  any  concep- 
tion of  the  particular  position  in  which  the 
hand  of  deceased  was  at  the  time  the  shot  or 
shots  were  fired,  nor  the  position  in  which 
the  thumb  was  placed  at  the  time  with  rela- 
tion to  the  remainder  of  the  hand.  There  are 
many  ways  in  which  the  hand  and  the  fin- 
gers might  relate  to  each  other,  owing  to 
the  whim  or  caprice  of  the  party  who  is 
manipulating  his  own  hand.  As  authority 
for  the  opinion  here  expressed  see  Williams 
v.  State,  80  Tex.  App.  429,  17  S.  W.  1071; 
Thompson  v.  State,  30  Tex.  App.  328,  17  S. 
W.  448;  Cavaness  v.  State,  45  Tex.  Cr.  B. 
209,  74  S.  W.  908;  Funderburk  v.  State  (Tex. 
Cr.  App.)  64  S.  W.  1059;  Blaine  v.  State,  33 
Tex.  Cr.  &  246,  26  S.  W.  63.  These  cases 
are  sufficient  without  reference  to  others. 

4.  While  the  witness  White  was  upon  the 
stand,  he  was  asked  by  the  state  the  follow- 
ing question:  "You  are  the  man  that  went 
around  to  Mr.  Pearson's  daughter  just  after 
the  killing  and  told  her  not  to  tell  anything 
on  him,  didn't  you?"  Many  objections  were 
urged  to  this  question  and  its  answer;  among 
others,  that  an  act  or  declaration  on  the  part 
of  the  witness  after  the  difficulty  could  not 
be  introduced  against  appellant,  when  it  did 
not  occur  in  his  presence,  and  could  not  be 
used  to  prejudice  the  case  in  the  minds  of 
the  jury.  The  witness  was  forced  to  answer, 
which  he  did  as  follows:  "I  did  talk  to  Mr. 
Pearson's  daughter.  I  do  not  remember  ex- 
actly what  it  was  I  said  to  her;  but  in  sub- 
stance I  told  her  to  stand  up  for  her  father, 
and  not  to  tell  anything  against  him."  The 
theory  of  the  court  was  that  this  evidence 
was  introduclble  as  affecting  the  credibility 
of  White.  The  majority  of  this  court  enter- 
tains the  opinion  that  this  ruling  of  the 
court  was  correct;  that  the  state  could  use 
this  testimony  as  bearing  upon  the  credibili- 
ty of  White,  to  be  limited,  of  course,  solely 
for  this  purpose.  The  writer,  however,  en- 
tertains a  different  view,  and  la  of  opinion 
that  it  was  inadmissible,  and  was  of  a  most 
damaging  character,  and  might  have  been 
used  by  the  jury  against  appellant,  In  that 
one  of  his  witnesses  was  placed  In  the  at- 
titude of  suppressing  testimony,  or,  rather. 
Inducing  the  daughter  of  appellant  not  to  tell 
anything  against  her  father  on  the  trial. 
The  writer  la  of  opinion  that  this  character 
of  testimony  is  not  legitimate,  even  for  the 
purpose  of  impeaching  the  witness  White,  or 
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as  affecting  his  credibility,  as  here  presented. 
The  fact  that  White  may  have  undertaken 
to  suppress  testimony,  or  to  prevent  its  being 
brought  out  upon  the  trial,  would  not  be  any 
fact  against  appellant,  unless  it  was  with  the 
knowledge  and  assent  of  appellant,  and  in 
the  writer's  view  of  the  matter  it  would  be 
immaterial  whether  It  was  sought  as  original 
or  as  impeaching  testimony.  See  Nally  v. 
State,  28  Tex.  App.  387,  13  a  W.  G70;  Fa- 
vors v.  State,  20  Tex.  App.  158;  Marshall  v. 
State,  5  Tex.  App.  273;  Barbee  v.  State,  23 
Tex.  App.  203,  4  S.  W.  584;  Luttrell  v.  State, 
40  Tex.  Cr.  R.  658,  61  S.  W.  930;  Maines  v. 
State,  28  Tex.  App.  676,  5  S.  W.  123;  Newton 
v.  State,  41  Tex.  Cr.  R.  610,  56  S.  W.  66; 
Gann  v.  State  (Tex.  Cr.  App.)  57  S.  W.  669; 
Cogdell  v.  State,  43  Tex.  Cr.  R.  178,  63  S. 
W.  646;  Campbell  v.  State,  30  Tex.  Cr.  R. 
650,  18  S.  W.  409. 

There  are  many  other  questions  in  the 
case  urged  for  consideration;  but  the  bills 
of  exceptions  are  not  very  clear  or  definite, 
and  the  discussion  of  these  matters  Is  pre- 
termitted. The  bills  are  voluminously  qual- 
ified by  the  trial  judge,  which  leaves  the 
matters  therein  mentioned  In  a  very  confus- 
ed and  confusing  condition. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


Ez  parte  MORRIS. 
(Court  of  Criminal  Aj)j>eals  of  Texas.  June  23, 

Municipal  Corporations  (|  603*)— Ordinan- 
ces —  Validity  —  "Brick"  —  "Stone"  — 
"CoucBrrB." 

A  city  ordinance,  prohibiting  the  erection 
of  any  building  within  fire  limits,  except  build- 
ings constructed  of  '"brick"  or  "stone,"  does 
not  prohibit  the  construction  of  a  concrete  build- 
ing, since  "concrete"  is  either  a  species  of  brick, 
or  is  an  artificial  stone;  and  the  ordinance  is 
not  in  conflict  with  Kev.  St  1895,  art.  523,  au- 
thorizing cities  to  establish  fire  limits,  and  to 
prohibit  the  construction  of  buildings  therein, 
except  buildings  of  fireproof  materials. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation*,  Cent  Dig.  |  1834;  Dec.  Dig.  f 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  868,  869;  vol.  7,  p.  6669.] 

Davidson,  P.  J.,  dissenting. 

Application  by  B.  B.  Morris  for  a  writ  of 
habeas  corpus  for  his  discharge  from  con- 
finement under  a  charge  of  a  violation  of  an 
ordinance  of  the  city  of  Wichita  Falls.  Re- 
lator remanded. 

Edgar  Scurry,  for  relator.  F.  J.  McCord, 
Asst.  Atty.  Gen.,  and  Montgomery  A  Brlt- 
ian,  for  the  State. 

BROOKS,  X  The  applicant  was  arrested 
and  restrained  of  his  liberty  under  a  charge 
that  he  violated  an  ordinance  of  the  city  of 
Wichita  Falls.  The  ordinance  reads  as  fol- 


lows: "That  It  shall  be -unlawful  for  any 
person  or  persons  to  erect  any  building  or 
structure  of  any  kind  within  the  fire  limits 
of  this  city  of  any  material  than  brick  or 
stone  for  the  walls  and  metal,  gravel  or 
slate  for  the  roof  of  such  building  or  struc- 
ture, except  as  herein  provided."  The  ordi- 
nance prescribes  a  punishment  It  will  be 
noticed  that  the  ordinance  prohibits  build- 
ing within  the  fire  limits  of  the  city  of  Wich- 
ita Falls  every  kind  and  character  of  build- 
ing except  one  constructed  of  "brick  or 
stone." 

Contention  is  made  that  this  ordinance  is 
too  restrictive,  that  it  Is  unreasonable  and 
invalid,  and  that  It  Is  discriminating  In  na- 
ture and  character.  The  authority  for  this 
ordinance  is  found  in  Rev.  St.  1895,  art  623. 
which  reads  as  follows:  "The  city  council, 
for  the  purpose  of  guarding  against  the  ca- 
lamities of  fire,  may  prohibit  the  erection, 
building,  placing,  moving  or  repairing  of 
wooden  buildings  within  such  limits  within 
said  city  as.  they  may  designate  and  pre- 
scribe, and  may  within  said  limits  prohibit 
the  moving  or  putting  up  of  any  wooden 
building  from  without  said  limits,  and  may 
also  prohibit  the  removal  of  any  wooden 
building  from  one  place  to  another  within 
said  limits,  and  may  direct,  require  and  pre- 
scribe that  all  buildings  within  the  limits 
so  designated  and  prescribed  as  aforesaid 
shall  be  made  or  constructed  of  fireproof 
materials,  and  to  prohibit  the  rebuilding  or 
repairing  of  wooden  buildings  within  the 
fire  limits  when  the  same  shall  have  been 
damaged  to  the  extent  of  fifty  per  cent  of 
the  value  thereof,  and  may  prescribe  the 
manner  of  ascertaining  such  damage;  may 
declare  all  the  dilapidated  buildings  to  be 
nuisances  and  direct  the  same  to  be  repair- 
ed, removed  or  abated  in  such  manner  as 
they  shall  prescribe  and  direct;  to  declare 
all  wooden  buildings  in  the  fire  limits  which 
they  deem  dangerous  to  contiguous  build- 
ings, or  in  causing  or  promoting  fires,  to  be 
nuisances  and  require  and  cause  the  same  to 
be  removed  in  such  manner  as  they  shall 
prescribe."  The  clause  of  the  general  incor- 
poration act  above  last  cited  authorizes  city 
councils  to  pass  an  ordinance  preventing 
the  construction  of  any  character  of  building 
save  and  except  buildings  of  fireproof  ma- 
terials. The  ordinance  of  the  city  of  Wich- 
ita Falls  prohibits  the  building  of  anything 
save  and  except  a  brick  or  stone  building 
within  the  fire  limits.  The  insistence  la 
made  that  this  ordinance  is  more  restrictive 
than  the  statute  authorizing  same. 

There  Is  no  question  but  what  the  general 
incorporation  act  is  a  limitation  upon  the 
powers  of  cities  Incorporated  under  said  act: 
but  the  question  for  us  to  decide  is:  Is  the 
ordinance  in  question  more  restrictive  than 
the  statute  which  authorizes  same?  We 
hold  not  The  ordinance  authorizes  the  con- 
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Iron  or  of  concrete.  We  think  this  position 
hypercritical.  Concrete  Is  a  species  of  brick, 
made  by  artificial  means,  just  like  brick  are 
made,  or  else  Is  an  artificial  stone.  There 
Is  nothing  In  the  ordinance  that  Inhibits  the 
building  of  a  concrete  building,  since  it 
could  not  be  Justly  said  a  concrete  building 
was  not  a  stone  building,  In  the  sense  that 
it  Is  equally  as  noncombustlble  and  as  fire- 
proof. No  one  ever  heard  of  an  Iron  honsp 
Frequently  the  structural  portions  of  a  build- 
ing are  made  of  Iron,  but  are  uniformly  fill- 
ed In  between  the  structure  or  framework,  so 
to  speak,  with  brick  or  stone.  So  we  do  not 
believe  the  ordinance  violates  the  provisions 
of  the  general  incorporation  act  So  we  hoi"1 
that  the  ordinance  is  not  broader  than  the 
statute,  and  was  not  intended  to  be  broad- 
er than  the  statute.  It  Is  unnecessary  to  cite 
authorities  on  this  question;  but  suffice  It 
to  say,  as  above  suggested,  that  where  a 
charter  complies  in  spirit  with  the  provi- 
sions of  the  general  Incorporation  act  any 
such  ordinance  of  a  city  is  constitutional. 
Accordingly  relator  Is  remanded. 

DAVIDSON,  P.  3.  (dissenting).  The  appli- 
cant was  arrested  and  restrained  of  his  lib- 
erty under  a  charge  that  he  violated  an  ordi- 
nance of  the  city  of  Wichita  Falls.  The  or- 
dinance reads  as  follows:  "That  it  shall  be 
unlawful  for  any  person  or  persons  to  erect 
any  building  or  structure  of  any  kind  with- 
in the  fire  limits  of  this  city  of  any  other 
material  than  brick  or  stone  for  the  walls 
and  metal,  gravel  or  slate  for  the  roof  of 
such  building  or  structure,  except  as  herein 
provided."  The  ordinance  prescribes  a  pun- 
ishment. It  will  be  noticed  that  the  ordi- 
nance prohibits  building  within  the  fire  lim- 
its of  the  city  of  Wichita  Falls  every  kind 
and  character  of  building  except  one  con- 
structed of  "brick  or  stone." 

Contention  is  made  that  this  ordinance  Is 
too  restrictive,  that  it  is  unreasonable  and 
Invalid,  and  that  it  Is  discriminating  In  na- 
ture and  character.  The  authority  for  this 
ordinance  is  found  in  Rev.  St.  1895,  art.  523, 
which  reads  as  follows:  "The  city  council, 
for  the  purpose  of  guarding  against  the  ca- 
lamities of  fire,  may  prohibit  the  erection, 
building,  placing,  moving  or  repairing  of 
wooden  buildings  within  such  limits  within 
said  city  as  they  may  designate  and  pre- 
scribe, and  may  within  said  limits  prohibit 
the  moving  or  putting  up  of  any  wooden 
building  from  without  said  limits,  and  may 
also  prohibit  the  removal  of  any  wooden 
building  from  one  place  to  another  within 
said  limits,  and  may  direct,  require  and  pre- 
scribe that  all  buildings  within  the  limits 
so  designated  and  prescribed  as  aforesaid 
■hall  be  made  or  constructed  of  fireproof 


manner  of  ascertaining  such  damage;  may 
declare  all  the  dilapidated  buildings  to  be 
nuisances  and  direct  the  same  to  be  repair- 
ed, removed  or  abated  in  such  manner  as 
they  shall  prescribe  and  direct;  to  declare 
all  wooden  buildings  In  the  fire  limits  which 
they  deem  dangerous  to  contiguous  build- 
ings, or  in  causing  or  promoting  fires,  to  be 
nuisances  and  require  and  cause  the  same 
to  be  removed  in  such  manner  as  they  shall 
prescribe."  This  statute  authorizes  city 
councils  to  pass  ordinances  for  the  purpose 
of  protection  against  fire  calamities,  and 
may  prevent  the  erection  of  wooden  build- 
ings; and  It  will  also  be  noticed  that  the 
article  above  quoted  confines  the  authority 
of  the  city  council  to  prohibit  In  Are  limits 
the  erection  of  wooden  buildings.  So,  as  is 
said  In  Ex  parte  Heidleberg,  51  Tex.  Cr.  R. 
581,  108  S.  W.  395,  the  authority  here  confer- 
red is,  first,  to  prescribe  fire  limits;  second,  to 
direct  and  require  that  buildings  within  such 
limits  shall  be  made  of  fireproof  material; 
third,  they  may  prohibit  the  building  or  re- 
pairing of  buildings  within  fire  limits;  fourth, 
this  statute  limits  the  authority  of  the  town 
council  to  prescribe  only  with  reference  to 
wooden  buildings;  and,  fifth,  to  prescribe 
the  manner  of  ascertaining  the  extent  of  the 
damage. 

The  ordinance  under  consideration  seems 
to  be  beyond  and  in  excess  of  the  statute 
In  this :  That  It  prohibits  the  erection  of  any 
character  of  building  except  one  made  of 
"brick  or  stone."  Robertson's  Case,  30  Tex. 
App.  493,  17  S.  W.  1057.  The  city  council 
would  have  authority  under  the  statute  to 
pass  ordinances  which  would  in  effect  pro- 
hibit such  buildings  as  might  be  dangerous 
in  case  of  fire,  and  in  guarding  against  such 
calamities,  and  would  have  the  authority  to 
prohibit  the  erection  of  wooden  buildings; 
but  it  is  not  clothed  with  authority  to  limit 
the  fireproof  buildings  alone  to  brick  or 
stone.  The  authority  to  prohibit  wooden 
buildings  and  the  authority  to  provide  against 
fire  would  not  be  limited  to  the  erection  alone 
of  rock  or  brick  buildings.  The  citizenship 
would  have  the  right  to  erect  buildings  out  of 
any  material  that  is  fireproof.  "It  Is  a  well- 
known  principle,  In  construing  powers  con- 
ferred upon  a  city  by  a  charter  or  general 
law  which  may  serve  in  the  place  of  a  char- 
ter, that  the  terms  are  construed  strictly 
against  the  grant  and  In  favor  of  the  grant- 
ing power.  It  is  also  as  well  recognized  that 
an  ordinance  that  is  broader  than  legislative 
authority  is  void  The  city  can  exercise  no 
power  except  as  granted  by  the  Legislature, 
'Unless  there  be  authority  In  the  organic 
law  broader  than  the  legislative  grant;  but 
that,  constitutional  question  is  not  involved 
in  the  case.  This  ordinance  on  Its  face  dem- 


terlal,  still  it  has  not  empowered  these  towns 
to  limit  the  material  to  any  particular  kind, 
or  to  select  out  one  or  two  fireproof  materials. 
An  ordinance,  therefore,  that  is  partial,  or 
which  discriminates  in  favor  of  one  class 
against  another,  is  void,  whether  it  Is  in 
regard  to  individuals  or  the  character  of 
fireproof  material. 

Again,  ordinances  in  derogation  of  common 
right  are  invalid  and  unenforceable,  unless 
there  has  been  express  authority  granted  the 
city  to  pass  such  ordinances.  28  Cyc  370, 
371 ;  13  Am.  &  Eng.  Encyc.  of  Law,  p.  398, 
and  notes  for  authorities.  It  is  of  common 
right  to  every  citizen  to  construct  his  house 
of  whatever  material  he  may  see  proper,  and 
this  can  only  be  limited  reasonably  with  the 
fundamental  rule  underlying  all  police  power, 
which  is  that  all  rights  shall  be  used  so  as 
not  to  injure  the  rights  of  others  or  public 
rights.  The  limits  of  police  power  are 
found  In  that  rule.  "A  municipal  corpora- 
tion has  no  inherent  power  to  interfere  ar- 
bitrarily with  the  common-law  right  of  real 
estate  proprietors  in  the  use  and  improve- 
ment of  their  property ;  but  under  the  police 
power  some  measure  of  authority  for  building 
regulations  is  found  to  reside  in  nearly  every 
municipality.  The  power  of  regulation  ex- 
tends to  erection,  alteration,  and  repair,  and 
whenever  the  owner's  right  to  pursue  his 
own  plans  in  building,  altering,  or  repairing 
is  challenged,  it  is  determined  by  two  tests: 

(1)  Has  the  municipality  power  to  forbid  the 
contemplated  erection,  alteration  or  repair? 

(2)  Has  It  lawfully  exercised  the  power  by 
enacting  a  prohibitory  ordinance?"  28  Cyc. 
738.  Every  citizen  has  the  right  of  acquir- 
ing title  to  a  tract  of  land  in  a  city  and  build 
thereon  as  bis  tastes,  convenience,  or  Inter- 
ests suggest,  or  bis  means  Justify,  without 
taking  into  consideration  whether  his  build- 
ing will  conform  in  general  character  and  ap- 
pearance to  others  previously  erected  In  the 
same  locality.  Bostock  v.  Sams,  95  Md.  400, 
52  Atl.  665,  59  I*  B.  A.  282,  93  Am.  St  Bep. 
394.  Nor  can  this  right  be  abridged,  except 
under  the  general  power  above  stated. 

As  before  stated,  It  will  be  noticed  that 
the  ordinance  selects  out  of  fireproof  ma- 
terials two  substances  or  materials,  brick 
and  stone.  The  majority  opinion  practical- 
ly holds  that  there  is  no  other  fireproof  ma- 
terial. I  believe  there  are  other  kinds  of 
building  material  that  are  fireproof.  It  has 
been  held  that  to  say  of  a  building  that  it  is 
fireproof  excludes  the  idea  that  It  is  of 
wood,  and  necessarily  implies  that  It  Is  of 
some  substance  fitted  for  the  erection  of  fire- 
proof buildings.  Hlckey  v.  Morrell,  102  N. 
Y.  454-460,  7  N.  E.  321,  55  Am.  Bep.  824; 
Dletz  v.  Tetter,  34  App.  Dlv.  453,  54  N.  Y. 
Supp.  258.  It  has  been  again  said  the  words 
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so  as  to  form  barriers  that  will  resist  the 
action  of  ordinary  fires.  Chlmene  v.  Baker, 
32  Tex.  Civ.  App.  520,  75  S.  W.  330,  331.  This 
is  a  Texas  case.  13  Am.  &  Eng.  Ency.  of 
Law,  p.  402,  has  the  following:  "To  say  of 
any  article  that  It  is  fireproof  conveys  no  other 
Idea  than  that  the  material  out  of  which  it  is 
formed  is  Incombustible.  That  statement,  as 
regards  certain  well-known  substances  usual- 
ly employed  in  the  construction  of  buildings, 
while  It  might  In  some  final  sense  be  deemed 
the  expression  of  an  opinion,  could  in  prac- 
tical affairs  be  properly  regarded  only  as  a 
representation  of  a  fact  To  say  of  a  build- 
ing that  It  Is  fireproof  excludes  the  idea  that 
it  is  of  wood,  and  necessarily  Implies  that  It 
Is  of  some  substance  fitted  for  the  erection  of 
fireproof  buildings.  To  say  of  a  certain  por- 
tion of  a  building  that  it  is  fireproof  sug- 
gests a  comparison  between  that  portion  and 
other  parts  of  the  building  not  so  character- 
ized, and  warrants  the  conclusion  that  it  is 
of  a  different  material."  See  notes  under  this 
quotation. 

Beferring  to  the  ordinance  a  moment,  it 
will  be  observed  that  the  statute  authorizes 
the  city  council  to  forbid  the  erection,  under 
circumstances  therein  named,  of  wooden 
buildings  In  the  fire  limits,  and  then  in  a 
general  way  authorizes  the  city  council  to 
require  buildings  within  those  limits  to  be 
made  "fireproof."  If  the  definition  of  "fire- 
proof" above  given  is  correct,  then  the  ma- 
jority opinion  is  entirely  Incorrect  Under 
the  authority  of  the  Legislature  the  ordi- 
nance would  be  invalid  for  the  reasons  stat- 
ed: First,  the  Legislature  did  not  authorize 
the  city  council  to  discriminate  in  favor  of 
one  character  of  fireproof  material  as  against 
another ;  second,  It  did  not  authorize  the  city 
to  discriminate  against  persons  who  wish  to 
use  any  other  character  of  fireproof  material ; 
third,  it  is  in  excess  of  the  power  granted  by 
the  Legislature,  unreasonable,  oppressive,  and 
places  an  unwarrantable  construction  upon 
the  power  granted.  It  is  subversive  of  the 
fundamental  rule  that  such  delegated  au- 
thority Is  taken  most  strongly  In  favor  of  the 
granting  power. 

I,  therefore,  am  clearly  of  opinion  that  this 
ordinance  Is  not  in  conformity  with,  but  vio- 
lative of,  the  delegated  authority  to  the  city 
council,  as  found  is  article  523,  supra,  and 
Is  unreasonable,  in  that  it  limits  and  dis- 
criminates in  favor  of  the  two  kinds  of  ma- 
terial mentioned,  to  the  exclusion  of  all  oth- 
er kind  of  fireproof  material,  and  that  it  is 
partial,  and  discriminates  in  favor  of  one 
business  as  against  another,  and  that  it  pre- 
vents a  citizen  from  building  of  any  material 
be  may  see  proper,  which  Is  fireproof;  and 
lastly,  It  is  in  derogation  of  the  common 
right,  to  the  extent  that  it  passes  beyond  the 
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ATCHLEY  v.  STATE. 
(Court  of  Criminal  Am>eafe  of  Texas.   June  23, 

1.  Libel  and  Slandeb  ({  86»)— Innuendo- 
Office. 

The  office  of  an  innuendo  is  to  define  the 
defamatory  meaning  which  the  party  seeks  to 
put  on  the  words  complained  of,  to  show  how 
they  have  the  particular  meaning  claimed  for 
them,  and  to  snow  Bow  they  relate  to  plain- 
tiff, whenever  it  is  not  clear  on  the  face  of  the 
words;  but  the  innuendo  must  not  introduce 
new  matter  or  enlarge  the  natural  meaning  of 
the  words. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  205 ;  Dec.  Dig.  {  86.*] 

2.  Words  and  Phrases— "Innuendo." 

"Innuendo"  means  nothing  more  than  the 
words  "id  est,"  "scilicet,"  "meaning,"  or  "afore- 
said," as  explanatory  of  a  matter  sufficiently 
expressed  before.  It  is  in  the  nature  of  a  pre- 
dict. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3630-3634.] 

3.  Threats  (8  5*)— Indictment—  Innuendo. 

An  indictment  charged  that  defendant  un- 
lawfully made  threats  to  do  personal  violence 
to  prosecutor,  and  did  send  to  him  an  anony- 
mous notice,  and  post  on  prosecutor's  premises 
such  notice,  saying,  "Dam  you  if  this  dont  led 
will,"  meaning  thereby,  "Damn  you,  if  this 
don't  move  you,  lead  will,"  with  the  intention 
of  causing  the  prosecutor  to  abandon  the  prem- 
ises he  then  occupied,  etc.  Held,  that  the  in- 
nuendo materially  enlarged  the  sense  of  the 
words  written,  and  that  the  indictment  was, 
therefore,  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Threats,  Cent. 
Dig.  {  9 ;  Dec.  Dig.  5  5.»] 

Appeal  from  District  Court,  Bowie  County ; 
P.  A,  Turner,  Judge. 

O.  W.  Atehley  was  convicted  of  posting 
anonymous  notices  threatening  personal  vio- 
lence, and  he  appeals.  Reversed,  and  prose- 
cution dismissed. 

Hart,  Mahaffey  &  Thomas  and  R.  H.  Jones, 
for  appellant.  F.  J.  McCord,  Asst.  Atty.  Gen., 
for  the  State, 

DAVIDSON,  P.  J.  Omitting  formal  parts, 
the  indictment  charges  that  appellant  "did 
then  and  there  unlawfully  make  threats  to 
do  personal  violence  and  Injury  to  the  per- 
son of  J.  H.  Williams,  and  did  send  to  said 
J.  H.  Williams  anonymous  notices,  and  post 
on  the  premises  of  said  J.  H.  Williams  anony- 
mous notices,  saying,  'Dam  you  If  this  dont 
led  will,'  meaning  thereby,  'Damn  you,  If 
this  don't  move  you,  lead  will,'  and  did  send 
and  cause  to  be  sent  to  said  J.  H.  Williams 
said  anonymous  notices  threatening  personal 
violence  to  said  J.  H.  Williams,  with  the  in- 
tention of  interfering  with  the  right  of  said 
J.  H.  Williams  to  occupy  said  premises  on 
which  said  J.  H.  Williams  was  then  resid- 
ing, and  of  causing  said  J.  H.  Williams  to 


subject  to  criticism.  The  Innuendo  seeks  to 
give  the  notice,  "Dam  you  If  this  dont  led 
will,"  a  meaning  that  does  not  follow  from 
the  language  used  In  the  notice.  The  in- 
nuendo is.  "Damn  you,  if  this  don't  move  you, 
lead  will."  The  language,  without  the  in- 
nuendo, does  not  convey  the  idea  that  It  was 
Intended  to  move  J.  H.  Williams.  It  may 
mean  many  other  things  as  well,  or  It  may 
.iean  any  other  thing  as  well.  The  office  of 
an  Innuendo  is  to  define  the  defamatory 
meaning  which  the  party  seeks  to  put  upon 
the  words  complained  of,  to  show  how  they 
come  to  nave  the  particular  meaning  claimed 
for  them,  as  well  as  to  show  how  they  relate 
to  the  plaintiff,  whenever  that  is  not  clear  up- 
on 'the  face  of  the  words;  hut  au  innuendo 
must  not  Introduce  new  matter,  or  enlarge  the 
natural  meaning  of  the  words.  Newell  on 
Slander  and  Libel,  p.  619.  Again,  It  is  said 
by  the  same  author,  on  page  629,  that,  "If 
the  innuendo  materially  enlarge  the  sense 
of  the  words,  It  will  vitiate  the  declaration 
or  Indictment"  As  we  understand  the  in- 
dictment, the  Innuendo  does  not  attempt  to 
define  the  meaning  of  the  words  used,  or 
to  show  how  they  came  to  have  the  pe- 
culiar threatening  meaning,  or  how  they 
related  to  the  plaintiff ;  but  the  words  are 
added,  so  as  to  make  the  original  sentence 
or  notice  read,  "Damn  you,  If  this  don't  move 
you,  lead  will."  This  Is  the  making  of  a 
new,  complete,  and  different  sentence,  and 
one  not  demanded  by  the  words  used  in  the 
notice.  The  words  are  fully  as  capable  of 
meaning,  "Damn  you,  If  this  don't  kill  you, 
lead  will,"  or  to  have  given  the  same  any 
other  meaning  tbe  mind  might  suggest 

"It  is  an  elementary  rule  of  pleading  that 
whatever  is  alleged  must  be  alleged  with 
certainty,  and  one  of  the  means  of  insur- 
ing certainty  In  a  complaint  for  slander  or 
libel  is  an  innuendo.  Among  the  attempts 
to  define  an  Innuendo  Is  to  aver  tbe  meaning 
of  the  language  published.  An  Innuendo 
means  nothing  more  than  the  words  'id  est,' 
'scilicet,'  or  'meaning,'  or  'aforesaid,'  as  ex- 
planatory of  a  matter  sufficiently  expressed 
before.  It  Is  in  the  nature  of  a  pnedlct.  It 
may  serve  for  an  explanation,  to  point  a 
meaning  where  there  is  precedent  matter, 
expressed  or  necessarily  understood  or  known 
but  never  to  establish  a  new  charge.  It  may 
apply  what  is  already  expressed,  but  cannot 
add  to,  nor  enlarge,  nor  change  the  sense 
of  the  previous  words."  There  might  be 
many  meanings  given  to  the  language  used 
In  the  notice.  This  would  depend  upon  the 
fertility  of  the  Imagination  of  the  pleader. 
"Damn  you.  If  this  don't  so  and  so,  lead  will." 
Under  this  language,  what  was  In  the  mind 
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of  the  party  writing  tbe  notice?  If  tbe  par- 
ty It  was  Intended  to  reach  should  not  do 
what?  What  would  be  tbe  answer?  If  he 
does  not  comply  with  a  contract,  or  should 
do  anything  else  the  writer  of  the  notice 
might  have  In  mind,  without  even  indicating 
In  the  notice  what  it  was,  and  from  which 
no  fair  or  reasonable  deduction  could  be 
made,  then  what?  We  are  of  opinion  that 
the  Innuendo  averments  in  the  Indictment  do 
not  naturally  flow  from  tbe  words  used.  Mo- 
tion in  arrest  of  judgment  should  be  sus- 
tained. 

There  are  other  questions  suggested  for 
revision;  but,  taking  the  view  we  have  of 
tbe  Indictment  as  to  its  want  of  sufficient 
certainty,  the  judgment  is  reversed,  and  the 
prosecution  ordered  dismissed. 


AUSTIN  ELECTRIC  RY.  CO.  T.  LANE. 

(Court  of  Civil  Appeals  of  Texas.    Ma;  S, 
1909.) 

Cabriebs  (S  833*)— Injubt  to  Passenger— 

Contributory  Negligence. 

Where  a  passenger  on  a  street  car,  instead 
of  waiting  for  the  car  to  stop  at  the  usual  place 
before  alighting,  got  off  while  the  car  was  in 
motion,  and  immediately  passed  around  its  rear 
end  and  practically  upon  the  adjoining  track 
upon  which  he  knew  cars  passed  at  frequent  in- 
tervals coming  from  the  opposite  direction,  and 
neither  stopped,  looked,  nor  listened  to  discov- 
er if  a  car  was  approaching,  he  was  negligent 
as  matter  of  law,  and  could  not  recover  for  an 
injury  from  being  struck  by  a  car  on  that  track. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  55  1396,  1397;  Dec  Dig.  f  333.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Personal  injury  action  by  John  W.  Lane 
against  the  Austin  Electric  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  rendered. 

Cochran  &  Penn,  for  appellant  A.  W. 
Bloor,  for  appellee. 

KEY,  J.  This  Is  a  personal  Injury  suit, 
which  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  $750,  and  the  de- 
fendant has  appealed. 

We  sustain  appellant's  second  assignment 
of  error,  which  complains  of  tbe  action  of 
the  court  in  refusing  to  give-  a  requested  in- 
struction directing  the  jury  to  return  a  ver- 
diet  for  the  defendant  We  sustain  that 
assignment  for  the  reason,  as  contended  on 
behalf  of  appellant,  that  it  was  shown  by 
tbe  uncontroverted  evidence  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 
The  defendant  filed  a  plea  of  contributory 
negligence,  fully  covering  the  facts  develop- 
ed by  the  testimony.  The  testimony  relied 
on  by  the  plaintiff  bearing  upon  tbe  question 
under  consideration  Is  as  follows:  The  plain- 
tiff testified  as  a  witness  in  his  own  behalf 
as  follows:    That  on  the  night  of  March 


19,  1908,  he  was  a  passenger  on  a  west- 
bound car  of  defendant  on  Sixth  street  in 
the  city  of  Austin,  and  that  he  was  going 
to  his  boarding  house,  which  was  situated 
at  the  corner  of  Sixth  street  and  Guadalupe 
street,  being  on  the  south  side  of  Sixth  street 
and  east  of  Guadalupe  street  That  there 
were  two  tracks  of  defendant  on  said  Sixth 
street  situated  about  six  feet  apart.  That 
before  he  reached  Guadalupe  street,  be  rang 
the  bell  twice,  and  that  the  car  was  slowing 
down  when  he  got  off  the  car.  That  he 
got  off  the  car  just  at  the  Intersection  of 
Guadalupe  and  Sixth  streets.  That,  when 
he  got  off,  he  walked  right  behind  the  car 
that  he  got  off  of,  which  was  going  west, 
and  just  as  he  walked  behind  and  got  a 
little  away  from  it  another  car  going  east 
on  the  other  or  south  track  ran  up  and  hit 
him.  That  he  did  not  know  of  any  warning 
that  he  bad  that  that  car  was  coming.  That 
he  did  not  see  it  nor  bear  it  That  "I  saw 
it  before  it  hit  me.  I  was  right  close  up 
to  the  other  car.  I  tried  to  get  out  of  the 
way.  Just  as  I  went  behind  the  car  I  got 
off  of,  there  was  a  flash  of  the  other  car 
right  there  at  me  coming  on  the  south  track. 
Just  as  I  walked  around  going  to  my  house, 
there  was  a  flash  of  light  and  I  threw  up 
my  hands  like  this,  and  this  hand  went  on 
the  side  of  the  car  and  that  hand  must  have 
struck  the  gate.  I  did  not  hear  any  bell 
ring.  I  think  I  was  in  a  position  to  have 
heard  it  if  they  had  rung  the  bell.  I  have 
good  hearing.  When  I  got  off  this  car  that 
was  going  west  at  this  point  it  did  not 
stand  still.  It  was  moving  on,  leaving  me. 
I  had  bold  of  the  handle  bar,  and  just  step- 
ped down  off  of  the  car.  I  did  not  stop  at 
all.  I  don't  guess  I  did.  I  don't  remember 
exactly;  but  I  remember  stepping  off  of 
tbe  car  just  like  this,  and  walking  right 
straight  in  a  bee  line  from  where  I  got  off. 
I  was  looking  in  tbe  direction  that  I  was 
going.  I  had  good  eyesight  I  saw  the  car 
when  it  was  just  coming  up.  It  was  so  fast 
I  could  hardly  tell  you  how  close  it  was  to 
me  when  I  saw  it  It  was  right  there.  I 
saw  it  maybe  five  feet  away  from  me  or 
six  feet,  but  I  didn't  have  time  to  get  out 
of  the  way.  I  had  not  quite  gotten  on  the 
other  track.  I  had  not  stepped  onto  tbe 
track  that  this  east-bound  car  was  on.  1 
had  just  gotten  behind  the  other  car  when 
I  saw  that  flash  of  light  I  tried  to  step 
back  and  protect  myself,  but  I  was  not  able 
to  do  so." 

On  cross-examination  the  plaintiff  testi- 
fied: "When  I  got  to  the  point  where  I  step- 
ped off,  I  didn't  step  off  on  my  right  foot  I 
stepped  off  on  my  left  foot.  I  was  facing 
south,  holding  to  both  handle  bars.  I  step- 
ped then  on  my  left  foot.  Then  I  immediate- 
ly started  across  the  car  track  as  soon  as 
I  got  my  balance.  I  did  not  stop  at  all. 
I  didn't  wait  for  anything.   I  did  not  look 
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and  bad  known  for  a  long  time  prior  thereto 
that  cars  go  west  on  this  street  only  on  the 
north  track  and  that  they  go  east  only  on 
the  south  track.  I  also  knew  that  cars 
pass  each  other  very  frequently,  at  frequent 
intervals,  going  east  and  west  on  Sixth 
street  That  is,  the  cars  go  west  on  the 
north  track  frequently  and  east  on  the  south 
track  frequently.  I  also  knew  that  It  was 
the  custom  of  the  street  car  company  to 
stop  its  cars  for  the  reception  and  discharge 
of  passengers  at  the  opposite  or  far  side 
of  street  crossings.  When  I  rang  the  bell 
on  that  car,  I  knew  it  would,  according  to 
the  custom  of  the  car  company,  stop  at  the 
west  side  of  Guadalupe  street  for  me  to 
get  off,  but  I  didn't  wait  for  it  to  get  there 
and  stop.  When  I  got  off  of  this  car  and 
started  across  the  track,  I  was  making  for 
my  boarding  house,  straight  across  the 
street.  I  don't  know  exactly  what  particular 
point  I  was  going  to.  I  was  going  In  the 
direction  of  my  boarding  house.  I  did  not 
pick  out  the  gate  when  I  started.  I  just 
went  in  that  direction.  As  well  as  I  re- 
member, I  didn't  go  diagonally,  but  went 
straight  across  the  street.  I  was  within  10 
feet  of  Guadalupe  street  when  I  stepped 
off  this  car.  I  was  10  feet  off  of  the  street, 
right  at  the  street  It  is  a  fact  that  I  know 
that  I  got  off  a  little  east  of  Guadalupe 
street  within  10  feet  of  the  street  It  Is 
a  fact  that  I  did  get  off  east  of  Guadalupe 
street  I  was  within  10  feet  of  Guadalupe 
street.  I  had  not  gotten  to  the  east  line  of 
Guadalupe  street.  I  don't  think  foot  pas- 
sengers in  that  neighborhood  ordinarily  cross 
the  street  from  corner  to  corner.  They  cross 
right  straight  across  most  of  the  time  In 
that  neighborhood.  I  know  it  Is  the  gen- 
eral practice  in  Austin  to  cross  from  street 
corner  to  street  corner.  I  knew  that  at  the 
time."  He  further  testified  that  on  the  next 
day  be  told  Mr.  Jones,  president  of  the 
street  car  company,  at  the  time  the  settle- 
ment involved  was  effected,  how  the  ac- 
cident occurred,  and  that  "I  told  him  I  got 
off  of  the  car  before  it  stopped  and  started 
across  the  street  and  was  Immediately 
struck  by  the  east-bound  car."  The  plain- 
tiff further  testified  on  being  recalled  as  a 
witness,  as  follows:  "From  the  time  I  got 
off  the  car  I  was  on  until  the  time  I  war 
struck  I  didn't  hear  any  gong  or  anything. 
The  other  car  that  I  got  off  of  was  moving 
and  made  a  racket  and  I  didn't  hear  any- 
thing at  all  except  that  After  I  got  off 
of  that  car  and  while  moving  around  it,  I 
did  not  hear  anything."  The  plaintiff  fur- 
ther testified  on  cross-examination:  "I  stat- 
ed yesterday  when  I  got  off  of  this  car  that 
I  neither  stopped,  looked,  nor  listened.  I 
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my  view  down  that  way  of  anything  com- 
ing up  on  the  other  track.  I  had  not  thought 
about  whether  the  car  that  I  got  off  of  ob- 
structed my  view  of  any  other  car  or  buggy 
or  horse  that  might  be  coming  from  the 
opposite  direction  on  the  other  side.  I  didn't 
think  about  that  I  didn't  think  to  look 
ahead  and  see  if  there  were  any  obstruc- 
tions. It  was  dark,  and  I  just  got  off  of 
the  car  and  started  right  across  the  street." 
On  redirect  examination  the  plaintiff  further 
testified  as  follows:  "I  stated  when  I  got  off 
of  the  car  I  didn't  stop,  and  stated  that  I 
did  not  look,  and  stated  that  I  didn't  listen. 
I  do  not  mean  by  that  that  I  shut  my  eyes, 
and  crossed  the  street  blind.  I  did  not  look 
around  for  the  car  because  the  other  car  was 
there.  My  eyes  and  ears  were  opened,  so  that 
I  could  see  anything  running  into  me,  so  I 
could  see  what  was  going  on.  I  did  not  stop 
and  say,  'Well,  now,  I  must  look  and  listen  to 
see  If  anything  is  coming*;  but  naturally  a 
fellow  will  look  out  for  himself.  I  was  using 
my  eyes.  I  could  not  have  noticed  the  car  if 
I  had  stopped  to  look  because  the  other  was 
between  me  and  it.  I  could  not  see  the 
light  because  the  other  car  was  throwing 
the  light  on  the  ground.  My  hearing  was 
good,  never  had  any  trouble  with  It  I  could 
hear  the  car  gong  when  they  rang  it  I 
could  hear  those  all  right  When  I  said  I 
didn't  stop  or  look  or  listen,  I  meant  that  I 
just  got  off  of  the  car  like  I  would  if  I  got 
off  the  car  there  to  go  around." 

R.  B.  Colley,  called  as  a  witness  on  be- 
half of  plaintiff,  testified:  That  on  the 
night  that  plaintiff  received  his  Injuries  be 
was  motonnan  In  the  employ  of  tbe  de- 
fendant company,  and  that  on  said  night 
he  was  running  a  car  west  on  Sixth  street 
of  the  city  of  Austin,  going  to  put  up  his 
car,  it  being  bis  last  run,  and  that  near  the 
corner  of  Sixth  and  Guadalupe  streets  he 
passed  another  car  going  east  and  saw  the 
car  was  stopping,  and  he  slowed  down,  and, 
just  as  the  front  end  of  his  car  got  to  the 
back  end  of  the  other  car,  he  Bounded  bis 
gong,  and  "kinder"  released  his  brakes,  and 
then  looked  ahead,  and  saw  plaintiff  lying 
on  tbe  track;  that  plaintiff  was  scrambling 
about;  that  plaintiff  was  on  the  south  track 
when  he  first  saw  him,  and  was  trying  to 
get  up;  that  he  scrambled  across  the  street 
in  front  of  his  (the  witness)  car,  and  he 
stopped  the  car,  stopping  it  just  in  time  to 
avoid  striking  plaintiff;  that  this  was  be- 
tween 11:40  and  11:45  at  night;  that  it  was 
an  east  and  west  car  that  he  passed  just 
before  he  saw  plaintiff,  and  it  was  the 
last  car  on  the  east  and  west  line  going 
east  that  night — that  Is,  the  last  east-bound 
car — that  the  other  car  had  stopped  as  he 
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passed  it,  and  then,  when  the  front  end  of 
bis  car  had  gotten  to  the  back  end  of  the 
other  car,  the  other  car  was  still;  that 
Lawrence  was  the  conductor  on  the  east- 
bound  car  which  he  met  Just  before  seeing 
plaintiff  on  the  track,  and  that  Atkinson 
was  the  motorman  on  said  car.  This  wit- 
ness further  testified  on  cross-examination: 
That  he  did  not  notice  exactly  how  far  the 
plaintiff  was  from  the  east  side  of  Guada- 
lupe street  when  he  saw  him  lying  on  the 
ground.  That  he  did  not  step  it,  but  he 
was  some  little  piece  east  of  the  corner. 
That  he  knew  where  the  steps  were  in  front 
of  plaintiffs  boarding  house,  and  he  was 
not  right  sure,  but  believed,  plaintiff  was  a 
little  bit  east  of  a  line  drawn  out  into  the 
Btreet  from  those  steps,  That  he  did  not 
know  the  width  of  Guadalupe  street,  but 
streets  in  Austin  range  from  60  to  80  feet 
In  width.  That  the  car  that  he  met  of  Mo- 
torman Atkinson  had  a  headlight  on  It  and 
was  burning.  That  the  headlight  cast  a 
light  ahead  some  little  distance,  of  course, 
owing  to  the  power.  "That  generally  people 
in  Austin  who  are  crossing  streets  cross 
from  one  sidewalk  corner  to  the  other  side- 
walk corner,  and  they  do  not  ordinarily 
cross  the  streets  between  corners  or  between 
streets,  so  In  operating  street  cars  we  have 
more  reason  to  look  out  for  people  at  street 
crossings  and  Intersections  of  streets  than 
'  between  streets."  That  the  rule  and  custom 
of  the  defendant  company  was  to  stop  its 
cars  at  the  further  side  of  a  street  crossing 
for  passengers  to  get  on  and  off.  That  a 
car  going  west  on  Sixth  street  would  stop 
on  the  west  side  of  Guadalupe  street  for  a 
passenger  to  get  off,  and  a  car  going  east  on 
Sixth  street  would  stop  at  the  east  side  of 
Guadalupe  street  for  a  passenger  to  get  off. 
That  there  were  printed  signs  in  all  cars  at 
that  time  warning  persons  not  to  attempt 
to  get  off  the  car  before  it  came  to  a  stop. 
That  the  custom  was  then  when  a  passenger 
wanted  to  get  off  a  car  for  him  to  give  a 
signal,  ringing  the  side  bell  if  he  was  In 
the  car,  or  the  overhead  bell,  If  on  the  back 
platform,  and  the  car  would  then  stop  at 
the  next  crossing.  That  If  he  were  on  the 
east-bound  car,  and  as  he  came  up  saw  the 
car  stop  at  the  west  side  of  Guadalupe 
street,  be  would  naturally  anticipate  that 
people  might  have  gotten  off  of  that  car, 
and  be  going  across  the  street.  That  In 
meeting  a  car  between  streets  or  in  the 
middle  of  a  street  he  would  not  anticipate 
that  people  had  gotten  off  the  car  and  were 
crossing  the  street  That  a  motorman  would 
anticipate  that  people  had  gotten  off  a  car 
only  when  the  car  was  stopped  at  the  prop- 
er place  on  the  crossing.  On  redirect  ex- 
amination he  testified:  "I  slowed  down  In 
passing  this  east  and  west  bound  car  that 
night,  because  I  saw  the  car  had  stopped. 
I  slowed  down  because  I  saw  the  car  had 
stopped,  and  thought  that  people  might  be 
coming  around  behind  the  car.  The  car  was 


not  at  a  corner.  I  didn't  notice  it  not  be- 
ing at  the  corner  until  after  I  bad  passed 
the  car.  The  car  had  stopped,  and  it  is  a 
role,  when  you  see  a  car  stop,  to  go  slow 
by  It — to  slow  down.  We  slow  down  when 
we  are  passing  each  other.  There  is  a  rule 
to  slow  down  when  passing  one  another. 
The  rule  Is  to  slow  down  In  passing  cars, 
but,  where  It  Is  stopping  to  receive  or  let 
off  passengers,  then  the  car  is  supposed  to 
slow  down  so  as  to  keep  your  car  under 
such  control  that  you  can  stop  It  if  neces- 
sary, if  a  passenger  should  come  around  It. 
We  have  these  instructions  from  the  office." 
On  recross-examination  he  further  testified: 
"If  I  am  coming  up  to  a  car  that  Is  stopped, 
I  am  to  slow  down  and  have  my  car  under 
such  control  that  I  could  stop  it  If  neces- 
sary, so  that  I  could  stop  It  immediately, 
but,  If  a  car  is  moving  along  between  streets, 
I  merely  slow  down  to  some  extent  Where 
two  cars  are  passing  each  other  on  a  street 
and  neither  one  of  them  stopping,  the  motor- 
man  on  neither  car  would  anticipate  that 
a  person  would  get  off  the  other  moving 
car  and  undertake  to  get  in  front  of  the  one 
he  was  on." 

Plaintiff  Introduced  in  evidence  copy  of 
an  ordinance  of  the  city  of  Austin  passed 
September  18,  1905,  requiring  that  street 
cars  in  the  city  of  Austin  should  be  equip- 
ped with  a  gong  or  bell  capable  of  being 
heard  at  least  300  feet  and  that  it  should 
be  the  duty  of  the  motorman  or  person  in 
charge  of  said  car  to  cause  said  gong  or  bell 
to  be  sounded  at  least  20  feet  from  and  be- 
fore crossing  any  street  intersecting  the 
street  on  which  said  car  is  running,  and  te 
continue  sounding  said  gong  or  bell  until 
said  street  should  be  crossed. 

The  witness  L.  T.  Oedlng  testified  that 
he  was  on  an  east-bound  car  of  defendant 
on  Sixth  street  about  11:30  of  the  night  that 
plaintiff  was  hurt;  that  he  got  on  said  car 
some  distance  west  of  Rio  Grande  street, 
which  was  shown  to  be  west  of  Guadalupe 
street;  that  the  conductor  in  charge  of  said 
car  told  him  that  It  was  the  last  east-bound 
car;  and  that  said  car  did  not  stop  between 
where  he  got  on  it  and  Congress  avenue, 
which  was  shown  to  be  three  blocks  east 
of  Guadalupe  street;  and  that  said  car  in 
his  opinion  ran  about  15  miles  an  hour  be- 
tween the  point  where  he  got  on  It  and  Con- 
gress avenue. 

The  foregoing  is  the  substance  of  all  the 
testimony  bearing  on  the  question  of  con- 
tributory negligence  relied  on  by  the  plain- 
tiff. There  was  other  testimony  presented 
by  the  defendant  tending  to  sustain  its  con- 
tention of  contributory  negligence.  We  are 
of  opinion  that  this  case  falls  within  the 
rule  announced  and  applied  by  the  Supreme 
Court  in  I.  &  G.  N.  R.  R.  Co.  v.  Edwards, 
100  Tex.  22,  93  S.  W.  106.  In  that  case  it 
was  held,  notwithstanding  the  negligence  of 
tbe  defendant,  that  the  plaintiff  Edwards 
was  guilty  of  contributory  negligence  in  go-" 
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io  we  piainnn:  s  own  testimony,  msieau  01 
waiting  for  the  car  on  which  he  was  trav- 
eling to  stop  at  the  usual  place  for  him  to 
alight,  he  got  off  while  that  car  was  in  mo- 
tion and  Immediately  passed  around  its  rear 
end,  and  practically  upon  the  adjoining  track, 
upon  which  he  knew  cars  passed  at  frequent 
intervals  coming  from  the  opposite  direction, 
and,  notwithstanding  such  conditions  and 
such  knowledge,  be  neither  stopped,  looked, 
nor  listened  in  order  to  discover  if  a  car 
was  approaching,  but  attempted  to  go  upon 
the  adjoining  track  immediately  in  front  of 
an  approaching  car,  and  was  struck  and  In- 
jured. Such  being  the  case,  we  think  it 
must  be  held  as  matter  of  law  that  he  was 
guilty  of  contributory  negligence,  and  is  not 
entitled  to  recover  damages  in  this  case. 

The  judgment  of  the  trial  court  will  be 
reversed,  and  judgment  here  rendered  for 
appellant. 

Reversed  and  rendered. 


MEISNBR  v.  TAYLOR. 

(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.) 

1.  Mortgages  (f  372»)  —  Foreclosure  of 
Tbubt  Deed— Sale—  Validity. 

A  sale  by  a  trustee  under  a  trust  deed  made 
without  the  notice  required  by  the  deed  is  of 
no  effect. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1107;  Dec.  Dig.  5  372.*] 

2.  Mortgages  ((  374*)— Trust  Deed— Con- 
struction. 

Where  a  trust  deed  gave  the  trustee  no 
power  to  delegate  his  authority,  a  provision  in 
the  deed  making  a  recital  in  the  deed  executed 
by  the  trustee  prima  facie  evidence  that  all  the 
essential  steps  have  been  taken  relates  to  the 
acts  of  the  trustee  and  not  to  acts  of  a  third 
person,  and  where  the  trust  deed  required  three 
notices  of  the  sale  to  be  posted,  and  the  trustee 
posted  one  of  them  and  gave  the  others  to  the 
sheriff  to  post,  the  recital  in  the  trustee's  deed 
that  the  three  notices  were  posted  was  not  pri- 
ma facie  evidence  of  the  fact. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  374.»] 

3.  Appeal  and  Ebrob  (J  267*)— Cross-As- 
signments— Preservation  of  Grounds  of 
Review. 

An  appellee,  in  order  to  raise  questions  for 
determination  by  cross-assignments  of  error, 
must  take  the  usual  steps  in  the  trial  court  to 
preserve  the  questions  for  consideration ;  and 
under  Rev.  St  1895,  art  1333,  as  amended  by 
Laws  1899,  p.  190,  c.  Ill,  providing  that  where 
judgment  is  rendered  on  conclusions  of  fact  it 
shall  be  sufficient  for  the  party  excepting  to  the 
conclusions  of  law  or  judgment  to  cause  it  to 
be  noted  on  the  record  in  the  judgment  entry 
that  he  excepts  thereto,  there  must  be  an  excep- 
tion to  the  finding  or  judgment  by  defendant  in 
error,  or  he  cannot  raise  questions  relating 
thereto  for  review  by  cross-assignment  on  the 
other  party's  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  267.*] 


aoi  DrmgB  error.  Amnneo. 

Defendant  in  error,  Taylor,  instituted  this 
suit  In  the  district  court  of  Brown  county 
to  recover  of  H.  W.  Meisner,  L.  F.  Cowan, 
R.  R.  White,  and  James  M.  Young,  who  were 
alleged  to  be  copartners  under  the  firm  name 
of  J.  C.  Murphy  &  Co.,  and  T.  B.  Ketter- 
son,  the  land  in  controversy;  alleging  also 
the  execution  of  a  deed  of  trust  by  Taylor 
to  Ketterson,  as  trustee,  and  the  foreclosure 
and  sale  of  the  land  by  the  trustee  to  Meis- 
ner, alleging  want  of  consideration  for  the 
giving  of  the  notes  secured  by  the  deed  of 
trust;  that  the  real  consideration  was  a 
gambling  contract  dealing  in  futures,  with- 
out any  Intent  to  deliver  any  of  the  products 
or  commodities  mentioned;  and  asking  for 
the  cancellation  of  the  deed  of  trust  and  re- 
moval of  the  same  as  a  cloud  upon  the  plain- 
tiff's title. 

Ketterson  answered,  alleging  that  be  was 
trustee,  that  he  performed  his  duties  as 
such,  and,  after  default,  sold  the  land  un- 
der the  trust  deed  to  H.  W.  Meisner,  and 
disclaimed  any  interest  in  or  title  to  the 
property. 

Tbe  other  defendants  answered  by  general 
denial  and  pleas  of  not  guilty.  Trial  was  had 
before  tbe  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  plaintiff,  Taylor, 
for  the  lands  and  premises  In  controversy, 
describing  the  same  as  fully  set  out  In  the 
Judgment,  and  awarding  a  writ  of  posses- 
sion; and  further  ordered  that  tbe  judg- 
ment is  without  prejudice  to  any  rights,  if 
any,  tbe  plaintiff  may  have  to  have  tbe  deed 
of  trust  and  notes  held  by  defendants  against 
the  above-described  land  canceled  for  want 
of  or  illegality  of  consideration;  said  ques- 
tions, so  recites  the  Judgment,  are  raised  but 
are  not  passed  on  by  the  court 

The  findings  of  fact  and  conclusions  of  law 
are  as  follows: 

"(1)  That  on  June  15,  1905,  plaintiff  was 
the  owner  by  fee-simple  title  of  the  land 
described  In  his  petition,  and  was  then,  and 
has  been  continuously  since,  in  the  actual, 
exclusive  possession  thereof. 

"(2)  Defendants  named  in  plaintiff's  pe- 
tition are  partners,  as  alleged  by  plaintiff, 
doing  business  under  the  firm  name  of  J.  C. 
Murphy  &  Co.,  and  were  such  partners  on 
June  15,  1905. 

"(3)  That  the  business  of  J.  C.  Murphy  & 
Co.  was  that  of  cotton  brokers ;  that  Is,  they 
received  and  executed  through  their  agents 
orders  for  the  purchase  and  sale  of  cotton 
futures. 

"(4)  That  on,  June  15,  1905,  they,  to  enable 
the  plaintiff  to  purchase  and  sell  cotton  fu- 
tures through  them,  gave  the  plaintiff  a  cred- 
it on  their  books  for  |1,700,  which  sum  plaln- 
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tiff  was  to  use  In  the  purchase  and  sale  of 
cotton  futures  through  the  defendants,  and 
the  plaintiff,  to  secure  the  defendants  In  the 
payment  of  said  sum,  gave  them  his  note  for 
the  sum  of  $1,700,  dated  June  16,  1905,  and 
at  the  same  time,  and  for  the  purpose  of 
securing  said  note,  plaintiff  gave  a  deed  of 
trust  to  T.  B.  Ketterson,  trustee,  on  the 
land  described  in  plaintiff's  petition. 

"(5)  The  deed  of  trust  was  in  the  usual 
form,  and  provides  that,  in  event  of  failure 
to  pay  the  note  when  due,  the  trustee  nam- 
ed therein  should,  at  request  of  J.  G.  Mur- 
phy &  Co.  or  other  owners  of  the  note,  sell 
the  land  at  the  courthouse  door  in  Brown 
county,  Tex.,  between  the  hours  of  10  a.  m. 
and  4  o'clock  p.  m.  on  the  first  Tuesday  in 
the  month,  after  first  having  advertised  the 
time  and  terms  of  sale  by  posting  three  writ- 
ten or  printed  notices  thereof  20  days  succes- 
sively next  before  the  day  of  sale,  one  of 
which  notices  should  be  at  the  courthouse 
door  of  Brown  county,  Tex.,  and  the  other 
two  at  public  places  In  said  county.  The 
deed  of  trust  also  provides  that  the  recitation 
in  the  deed  to  the  purchaser  at  such  sale 
shall  be  prima  facie  evidence  of  all  matters 
recited  therein  as  to  default  in  payment  of 
note,  the  request  to  sell,  the  advertisement 
of  sale,  the  proceedings  at  sale,  and  of  every- 
thing necessary  to  the  validity  of  the  sale. 

"(6)  T.  B.  Ketterson,  at  the  request  of  J. 
G.  Murphy  &  Co.,  sold  the  land  as  trustee, 
under  the  power  contained  In  the  deed  of 
trust,  to  H.  W.  Melsner  for  $600«  on  the  first 
Tuesday  In  June,  1906,  and  executed  to  said 
purchaser  a  deed  to  the  land,  which  deed 
recites  default  in  payment  of  the  note,  the 
request  of  J.  C.  Murphy  &  Co.  to  the  trustee 
to  make  the  sale  or  enforce  the  deed  of 
trust  by  sale  of  land ;  the  posting  of  notices 
of  sale  at  three  public  places  In  Brown  coun- 
ty, Tex.,  one  of  which  was  at  the  courthouse 
door,  for  more  than  20  days  successively 
next  before  the  day  of  sale,  and  the  sale  of 
the  land  on  the  first  Tuesday  In  June,  1906, 
to  H.  W.  Melsner  for  the  sum  of  $600. 

"(7)  That  prior  to  the  credit  given  by  Mur- 
phy 4  Co.  plaintiff  had  been  engaged  In  pur- 
chasing and  selling,  through  defendants,  cot- 
ton futures,  and  this  credit  was  given  him 
for  the  purpose  of  enabling  plaintiff  to  con- 
tinue in  the  business.  That  plaintiff  was  en- 
gaged in  strictly  gaming  contracts,  and  it  was 
not  his  purpose  or  intention  In  buying  and 
selling  cotton  futures  to  either  receive  or  de- 
liver cotton,  and  he  did  not  receive  or  de- 
liver any  cotton  on  contracts,  and  J.  C.  Mur- 
phy &  Co.  knew  that  fact  at  the  time  they 
gave  him  the  credit  of  $1,700,  and  at  the 
times  of  the  various  transactions  by  plain- 
tiff In  which  he  exhausted  said  deposit  or 
credit. 

"(8)  That  H.  W.  Melsner,  the  purchaser 
of  said  land  at  the  trustee's  sale,  was  a  mem- 
ber of  the  firm  of  J.  C.  Murphy  &  Co.,  and  at 
the  same  time  knew  all  the  facts  above 
found. 


"(9)  That  T.  B.  Ketterson,  after  maturity 
of  the  note,  plaintiff  having  failed  to  pay 
the  same  at  the  request  of  J.  C.  Murphy  & 
Co.,  sold  the  land  In  controversy  under  the 
power  in  the  deed  of  trust  on  the  first  Tues- 
day in  June,  1906,  at  the  courthouse  door  of 
Brown  county,  Tex.,  between  the  hours  of 
10  o'clock  a.  m.  and  4  o'clock  p.  m. 

"(10)  That  T.  B.  Ketterson,  trustee  named 
in  the  deed  of  trust,  posted  one  notice  of 
sale  under  the  deed  of  trust  at  the  court- 
house door  of  Brown  county,  Tex.,  In  the 
manner  and  form  the  time  required  by  the 
deed  of  trust,  and  at  the  same  time  deliv- 
ered to  the  sheriff  of  Brown  county,  Tex., 
the  other  two  notices  required  by  the  deed 
of  trust,  and  requested  him  to  post  the  same ; 
but  whether  they  were  ever  posted  or  not 
the  evidence  does  not  show,  but  it  does  show 
that  Ketterson  posted  but  the  one  notice  of 
sale. 

"(11)  The  plaintiff  never  received  any  no- 
tice of  the  sale  of  the  land  under  the  deed  of 
trust,  and  had  no  actual  notice  of  the  sale. 

"(12)  That  the  plaintiff  Is  now  the  own- 
er in  fee  of  the  land  In  controversy,  unless  he 
has  lost  his  title  by  reason  of  the  aforesaid 
sale  under  the  deed  of  trust  and  the  purchase 
thereof  by  H.  W.  Melsner. 

"Conclusions  of  Law. 

"(1)  That  plaintiff  Is  the  owner  In  fee  of 
the  land  and  premises  sued  for,  and  is  en- 
titled to  recover  the  same. 

"(2)  That  the  sale  under  the  deed  of  trust 
conveyed  no  title,  as  notice  of  the  sale  was 
not  given  as  required  by  the  deed  of  trust  or 
the  law;  the  evidence  showing  that  but  one 
notice  was  posted  by  the  trustee,  and  there 
being  no  evidence  that  the  sheriff  posted  the 
other  notices. 

"(3)  If  the  sale  by  the  trustee  was  regular 
and  would  otherwise  have  passed  the  title, 
the  consideration  for  the  note  and  deed  of 
trust  being  illegal  and  against  public  policy, 
and  the  contract  being  executory,  In  that 
plaintiff  never  parted  with  his  possession  of 
the  land,  he  Is  entitled  to  recover  it 

"(4)  If  the  sale  by  the  trustee  passed  title, 
and  If  the  contract  was  an  executed  contract, 
still  plaintiff  is  entitled  to  recover  the  land, 
because  the  consideration  for  the  note  and 
deed  of  trust  was  Illegal,  against  public 
policy,  and,  as  to  defendants  (but  not  as  to 
plaintiff),  against  the  penal  laws  of  the  state. 
Such  being  .the  facts,  plaintiff  was  not  equal- 
ly in  the  wrong  with  defendants,  and  should 
therefore  recover  his  land." 

W.  s.  Banks,  for  plaintiff  In  error.  L.  H. 
Taylor  and  Arch  Grlnnan,  for  defendant 
In  error. 

FISHER,  C.  J.  It  appears  from  the  find- 
ings of  fact  that  the  trustee  posted  only  one 
of  the  notices  of  sale,  and  Intrusted  the  oth- 
er two  required  by  the  deed  of  trust  to  be 
posted  to  the  sheriff.  Whether  they  were 
posted  or  not  is  not  shown,  but  there  Is  an 
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trust  deed  Is  nugatory;  and,  unless  we  can 
give  application  to  that  provision  In  the  deed 
of  trust  that  makes  the  recitals  in  the  deed 
executed  by  the  trustee  that  the  prerequisites 
to  the  exercise  of  the  power  of  sale  have 
been  compiled  with  prima  facie  evidence  of 
that  fact,  the  conclusion  reached  by  the  trial 
court  must  be  heid  correct,  and  the  Judgment 
entered  by  the  court  should  be  affirmed. 

There  Is  no  statement  of  facts  In  the  rec- 
ord, and  all  we  have  to  look  to  are  the  find- 
ings of  the  court.  There  it  Is  ascertained 
that  three  notices  of  sale  were  required,  and 
they  should  be  posted,  one  upon  the  court- 
house door,  and  the  other  two  at  two  public 
places  in  the  county.  The  services  here  re- 
quired were  not  altogether  ministerial,  but 
Involved  some  element  of  discretion.  There 
might  not  have  been  any  doubt  as  to  where 
was  located  the  courthouse  door,  and  the 
posting  at  that  place  could  be  readily  per- 
formed; but  as  to  the  other  public  places 
in  the  county,  they  were  not  specifically 
pointed  out,  and,  while  it  is  true  such  places 
could  be  readily  ascertained,  it  was  not  con- 
templated that  the  selection  and  determina- 
tion of  such  places  for  posting  should  be  left 
to  the  judgment  of  some  one  else  other  than 
the  trustee.  All  those  things  that  were  es- 
sential and  that  were  required  to  be  done 
prior  to  sale,  and  the  sale  itself,  and  the 
execution  of  the  conveyance  thereunder, 
were  personal  duties  imposed  upon  the  trus- 
tee, and  he  had  no  power,  so  far  as  shown  by 
the  term's  of  the  Instrument  in  question,  to 
delegate  his  authority  to  some  one  else. 
That  provision  in  the  deed  of  trust  that  gives 
to  a  recital  contained  in  the  deed  executed 
by  the  trustee  the  effect  of  prima  facie  evi- 
dence that  all  the  essential  steps  have  been 
taken  relates  to  the  acts  of  the  trustee,  and 
not  to  the  acts  of  some  third  party  whom  the 
parties  to  the  Instrument  have  not  selected 
or  charged  with  the  performance  of  any  duty, 
and  who  rests  under  no  obligation  to  either 
of  them.  The  parties  did  not  select  or  agree 
upon  the  sheriff  to  post  the  notices  of  sale, 
but  It  appears  from  the  recitals  contained 
In  the  deed  of  trust  that  the  performance  of 
this  duty  was  expected  of  the  trustee.  The 
provisions  of  the  instrument  only  gave  a 
prima  facie  effect  to  his  acts,  and  they  ought 
not  to  be  extended  so  as  to  Include  the  acts 
of  some  one  else.  In  the  absence  of  such  a 
provision  In  the  deed  of  trust,  It  would  have 
been  npcessary  for  the  party  asserting  title 
under  the  instrument  to  have  shown  that  the 
notices  were  posted.  This  provision  was  in- 
serted to  dispense  with  that  requirement 
Tf  the  trustee  could  delegate  his  authority 
in  this  Instance  to  the  sheriff  to  post  the 


his  authority  to  some  third  party  as  he 
would  in  another. 

Appellee  has  In  his  brief  a  cross-assign- 
ment of  error  to  the  effect  that  the  court 
erred  in  not  rendering  Judgment  in  his  favor 
canceling  the  notes  and  the  deed  of  trust  in 
question.  By  reference  to  the  judgment  it 
will  be  seen  that  the  court  found  in  favor  of 
the  plaintiff  for  the  land,  but  declined  to 
find  upon  the  questions  embraced  in  this 
cross-assignment,  and  left  them  open  to  fur- 
ther litigation.  The  rule  Is  well  settled  in 
this  state,  subject  to  some  qualifications,  that 
the  appellee  can  raise  questions  for  deter- 
mination by  cross-assignments  of  error;  bas- 
ed solely  upon  the  appeal  of  his  adversary 
(Woeltz  Woeltz,  93  Tex.  649,  57  S.  W.  33), 
but  this  privilege  does  not  dispense  with  the 
requirement  that  he  take  such  steps  in  the 
trial  court  as  are  necessary  to  any  litigant 
In  order  to  preserve  the  questions  for  con- 
sideration on  appeal.  Article  1833,  Rev.  St. 
1895,  as  amended  in  Laws  1899,  p.  190,  c.  Ill, 
requires  that,  In  judgments  rendered  by  the 
trial  court  without  aid  of  a  jury,  there  shall 
be  noted  on  the  record  in  the  judgment  en- 
try that  the  party  dissatisfied  excepts  there- 
to: and  It  is  held  in  Jamison  v.  Alvarado 
Compress  &  Warehouse  Co.,  45  Tex.  Civ.  App. 
263,  99  S.  W.  1053,  that  there  should  be  ei- 
ther an  exception  to  the  finding,  or  the  judg- 
ment in  order  for  the  defendant  In  error  to 
be  heard  to  complain  of  the  same  by  cross- 
assignment  on  appeal.  We  have  examined 
the  record,  and  we  have  not  been  able  to 
find  that  the  defendant  in  error  either  ex- 
cepted to  the  findings  of  the  trial  court  or 
to  the  Judgment  entered.  Therefore  he  is 
not  in  a  position  to  have  his  cross-assign- 
ment passed  upon. 

Judgment  affirmed. 


MITCHELL  v.  BOYCE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  16, 
1909.    Rehearing  Denied  July  8,  1909.) 

1.  Trial  (J  251*)— Acrrows— Ihstbtjctions— 

Conformity  to  Issues. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  dig  a  well  300  feet 
deep,  where  plaintiff  alleged  that  the  well  was 
dug  286  feet  deep  when  the  drill  was  accidental- 
ly lost,  and  that  plaintiff  offered  to  drill  another 
well  near  by  without  charge,  which  offer  was 
refused,  and  sought  recovery  for  digging  300 
feet  at  the  contract  price,  or,  in  the  alterna- 
tive, reasonable  compensation  for  the  work 
actually  done,  it  was  error  to  authorise  recov- 
ery on  the  basis  of  what  the  well  dug  was 
actually  worth  to  defendant 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-591;  Dec.  Dig.  \  251.»] 
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2.  Appeal  and  Ebbob  (|  1068*)— Harmless 
Ebbob  —  Instructions  —Prejudicial  Ef- 
fect. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  die  a  well  800  feet 
deep  for  defendant,  where  the  petition  alleged 
that  the  well  was  dug  286  feet  deep  when 
the  drill  was  accidentally  lost,  and  that  defend- 
ant refused  to  permit  another  well  to  be  dug 
near  It,  and  prayed  recovery  for  the  contract 
price  for  the  full  depth  of  the  well,  or,  in  the 
alternative,  reasonable  compensation  for  the 
work  actually  done,  error  in  authorizing  a  re- 
covery for  what  the  well  dug  was  actually 
worth  to  defendant  was  not  prejudicial  to  him, 
where  the  court  instructed,  in  connection  there- 
with, that  to  authorize  a  recovery  the  jury 
muBt  find  that  plaintiff  accidentally  lost  his 
drill  after  discovering  water,  and  could  not 
remove  it,  and  defendant  refused  to  accept 
plaintiff's  offer  to  dig  another  well  free,  since, 
under  such  finding,  plaintiff  would  be  entitled 
to  recover  the  contract  price  for  the  300  feet, 
and  the  verdict  for  him  was  for  less  than  that 
sum. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  4225-4228;  Dec.  Dig.  < 
1068.*] 

3.  tbial  (j  256*)— inbtbuotionb— nece8sity 
— Further  Instructions. 

Where  the  court  fully  stated  the  facts  es- 
sential to  justify  a  verdict  for  plaintiff,  and 
instructed  that  unless  the  jury  so  found,  ver- 
dict should  go  for  defendant,  if  defendant  wish- 
ed a  negative  presentment  of  the  same  facts  he 
should  have  asked  it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Ii  628-041;  Dec.  Dig.  {  256.*] 

4.  Contracts  (5  176*)— Action— Jury  Ques- 
tion—Party in  Interest. 

Where  the  evidence  tended  to  show  that, 
while  the  contract  sued  on  was  made  in  the 
name  of  one  person,  another  was  the  real  party 
in  interest,  whether  the  latter  was  the  real 
part  in  interest  was  properly  submitted  to  the 
Jury- 

'  [Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  176.*] 

6.  Trial  ((  140*)— Action— Jury  Question- 
Credibility  of  Witness. 

The  credibility  of  the  witnesses  is  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  334,  335;  Dec.  Dig.  |  140.*] 

6.  Contracts  (§  319*)— Past  Performance— 
Rights  of  Parties. 

Where  plaintiff  agreed  to  dig  a  water  well 
800  feet  deep  for  defendant,  without  specifying 
any  time  for  completion,  and  the  drill  was  lost 
after  striking  water  before  he  had  completed  it, 

?ilaintiff  could  not  recover  under  the  contract 
or  the  part  dug  unless  defendant  refused  to 
permit  him  to  dig  another  well  free,  in  which 
event  he  could  recover  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1493-1507;  Dec.  Dig.  §  319.*] 

7.  Appeal  and  Ebbob  (J  736*)— Assignments 
of  Ebbob— Multifarious  Assignments. 

A  single  assignment  of  error  for  failing 
to  submit  all  the  Issues,  overruling  exceptions 
to  the  petition,  and  in  refusing  to  grant  a  new 
trial,  was  multifarious,  and  will  not  be  con- 
sidered on  appeal. 

•  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3028;  Dec  Dig.  i  736.*] 

Appeal  from  District  Court,  Bandera  Coun- 
ty; R.  H.  Burney,  Judge. 

Action  by  M.  C.  Boyce  against  J.  C.  Mitch- 
ell. In  which  W.  A.  Boyce  intervenes  as  plain- 


tiff. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.  Affirmed. 

Geo.  Powell,  for  appellant  W.  D.  Love, 
for  appellees. 

FLY,  J.  This  suit  was  instituted  by  M. 
C.  Boyce  against  appellant  to  recover  for 
the  amount  due  for  drilling  a  well  on  the 
land  of  appellant.  The  declaration  was  on 
a  written  contract  in  which  M.  C.  Boyce 
agreed  to  dig  a  well  on  appellant's  ranch 
at  a  certain  point,  the  minimum  depth  to  be 
300  feet  and  the  maximum  500  feet  and  to 
leave  the  same  free  of  obstructions  that 
would  interfere  with  the  flow  of  water.  Ap- 
pellant agreed  to  furnish  necessary  casing 
and  to  advance  $25  as  expense  money,  and 
agreed  to  pay  for  the  well,  when  completed, 
75  cents  a  foot  for  the  first  100  feet  and  25 
cents  a  foot  for  each  additional  100  feet 
It  was  alleged  that  the  contract  was  made 
by  M.  C.  Boyce  for  W.  A.  Boyce,  and  the 
latter  also  intervened  in  the  suit  It  was 
further  alleged  that  the  well  was  dug  to  a 
depth  of  286  feet  water  having  been  obtain- 
ed at  265  feet  when  the  drill  was  accidental- 
ly lost  in  the  well  and  appellee  was  unable 
to  recover  it  and  offered  to  drill  another 
well  near  the  first  free  of  additional  cost  to 
appellant  but  he  declined  to  have  the  same 
drilled,  and  refused  to  pay  for  the  well  dug 
by  appellee.  Appellee  prayed  for  pay  for 
300  feet  at  the  contract  price,  less  the  $25 
advanced  by  appellant  and  prayed  in  the 
alternative  for  $282.50,  less  $25,  being  the 
"fair  and  reasonable  compensation  for  the 
actual  work  done  and  performed."  The 
cause  was  tried  by  jury,  and  resulted  In  a 
verdict  and  judgment  in  favor  of  appellee 
in  the  sum  of  $225. 

The  pleadings  and  evidence  showed  that 
appellee  did  not  complete  a  well  of  300  feet, 
the  minimum  depth  required  by  the  con- 
tract and  he  had  no  right  therefore,  to  re- 
cover under  the  terms  of  the  contract  for 
the  286  feet  dug  by  him  unless  appellant  re- 
fused to  allow  htm  to  make  good  on  the 
contract  by  digging  another  well.  He  asked 
for  a  Judgment  on  those  facts  and  also  for 
fair  and  reasonable  compensation  for  his 
work.  The  court  did  not  submit  the  case 
on  either  theory  advanced  by  the  pleadings, 
but  on  the  basis  of  what  the  well  was  worth 
to  appellant  and  the  jury  responded  to  the 
charge  in  a  verdict  for  the  "value  of  the 
well." 

The  charge  being  clearly  erroneous  the 
question  arises,  Is  the  error  of  such  a  na- 
ture as  to  require  a  reversal?  The  erro- 
neous charge  must  be  read  in  the  light  of 
the  charges  given  in  connection  with  it  and 
upon  which  it  Is  based,  and,  applying  this 
rule,  we  find  that  the  jury  was  instructed 
that  they  must  find  that  the  contract  was 
made,  that  water  was  obtained  at  a  certain 
depth,  that  at  a  lower  depth  appellee  lost 
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get  water  free  of  obstructions,  without  ad- 
ditional cost  to  appellant,  and  that  appel- 
lant refused  to  permit  appellee  to  dig  an- 
other well.  In  finding  all  those  facts  the 
jury  found  that  appellee  sought  to  comply 
with  all  the  terms  of  the  contract,  and  was 
prevented  from  so  doing  by  appellant,  and 
under  those  findings  the  Jury  would  have 
been  Justified  in  finding  that  appellant  was 
Indebted  to  appellee  In  the  contract  price  for 
300  feet.  The  error  in  the  charge  could  not, 
therefore,  have  injured  appellant,  because 
under  its  instructions  the  jury  found  for  a 
leas  sum  than  the  contract  price.  Not  only 
did  the  court's  charge  compel  the  finding 
of  the  facts  mentioned,  but  appellant,  by 
a  special  charge,  emphasized  that  the  Jury 
must  find  that  the  offer  to  drill  a  second 
well,  under  the  written  contract,  did  not  in- 
volve any  additional  expense  or  outlay  of 
money  by  appellant  This  view  of  the  case 
disposes  of  the  first  assignment  of  error. 

The  court  fully  presented  the  facts  nec- 
essary to  be  found  by  the  jury  in  order  to 
Justify  a  verdict  for  appellee,  and  instruct- 
ed them  that  unless  they  so  found  a  verdict 
should  be  returned  for  the  appellant,  and  If 
appellant  wished  a  negative  presentment  as 
to  the  same  facts  he  should  have  asked  it 
Railway  v.  Eberheart,  91  Tex.  821,  43  S.  W. 
510. 

There  were  facts  tending  to  show  that 
while  the  contract  was  made  in  the  name 
of  M.  C.  Boyce,  W.  A.  Boyce  was  the  real 
party,  and  the  court  did  not  err  in  submit- 
ting that  matter  to  the  jury,  and  it  was  a 
question  to  be  determined  by  the  jury  as  to 
whether  appellee  had  offered  in  good  faith 
to  dig  another  well  for  appellant  without 
additional  cost.  The  testimony  of  appel- 
lant, as  well  as  the  letter  written  by  appel- 
lee, tends  very  strongly  to  show  that  the  of- 
fer to  dig  another  well  without  additional 
cost  to  appellant  was  never  made,  but  the 
jury  credited  the  testimony  of  appellee  and 
his  witnesses,  as  they  had  the  right  to  do. 

No  time  was  specified  in  the  contract  for 
the  completion  of  the  well,  and  if  appellant 
refused  an  offer  to  dig  another  well,  with- 
out additional  cost,  after  the  old  well  was 
stopped  up,  he  breached  the  contract,  and  is 
compelled  to  answer  for  such  breach  in  dam- 
ages. 

The  sixth  assignment  of  error  Is  multifari- 
ous and  will  not  be  considered.  It  assigns  er- 
ror in  the  court's  failing  to  submit  all  the 
issues,  in  the  refusal  to  sustain  exceptions 
to  the  petition,  and  in  the  refusal  to  grant  a 
new  trial. 

No  error  necessitating  a  reversal  being 
presented,  the  judgment  Is  affirmed. 


1.  APPEAL  AND  ifiBROB  (5  146*)— BETWEEN  UO- 

defen  d ants— Cross  -  Bill. 

Where  the  matters  involved  in  a  cross-ac- 
tion between  defendants  are  not  so  connected 
with  the  original  suit  as  to  make  it  necessary 
that  plaintiffs  be  made  parties  on  appeal,  an 
appeal  may  be  taken  from  a  judgment  in  the 
cross-action  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  924 ;  Dec.  Dig.  {  146.*] 

2.  Appeal  and  Ebrob  (f  376*)— Appeal  Bond 
—Pasties  to  Whom  Bond  is  Given. 

An  appeal  bond  executed  on  appeal  from 
a  judgment  in  a  cross-action  between  defend- 
ants, which  ran  to  only  one  of  plaintiffs  in 
the  original  suit,  did  not  perfect  the  appeal 
as  to  such  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2012,  2013;  Dec  Dig.  i 
376.*] 

3.  Appeal  and  Erbob  (|  877*)— Right  to 
Allege  Ebbob  —  Erbob  Against  Persons 
Not  Parties  on  Appeal. 

Where  the  appeal  was  from  the  judgment 
in  a  cross-action  between  defendants,  errors 
between  appellant  and  plaintiffs  in  the  original 
suit  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3565,  3566;  Dec  Dig.  f 
877.*] 

4.  Banks  and- Banking  (|  261*)— National 
Banks— Effect  of  TJltba  Vibes  Acts— 
Who  Mat  Question. 

The  validity  of  a  mortgage  upon  realty 
executed  to  a  national  bank  can  only  be  ques- 
tioned by  the  federal  government. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  999;  Dec  Dig.  {  261.*] 

5.  Executors  and  Administrators  (f  431*)— 
Actions— Conditions  Precedent— Presen- 
tation of  Claim— Independent  Executor. 

The  presentation  of  a  claim  to  an  independ- 
ent executor  is  not  a  condition  precedent  to  a 
suit  thereon  against  him. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  1681;  Dec 
Dig.  5  431.*] 

6.  Executors  and  Administrators  (8  229*)— 
Action  on  Claim  —  Effect  of  Presenta- 
tion. 

The  presentation  of  a  claim  to  an  independ- 
ent executor  does  not  affect  claimant's  right 
to  sue. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  827 ;  Dec 
Dig.  $  229.*] 

7.  Trespass  to  Thy  Title  ({  6*)— Title  to 
Support  Action. 

Where  defendants  purchased  land  in  a  suit 
to  foreclose  a  mortgage,  under  an  execution 
issued  before  rendition  of  the  judgment  under 
which  plaintiff  claims,  defendants  were  entitled 
to  recover  in  trespass  to  try  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {  15;  Dec  Dig.  f  6.*] 

8.  Executors  and  Administrators  (f  263*)— 
Effect  of  Presentation  of  Claim  to  In- 
dependent Executor. 

Where  an  estate  was  administered  by  an 
independent  executor  so  that  the  county  court 
had  no  authority  over  it  the  presentation  by  a 
creditor  of  bis  claim  to  the  executor,  and  the 
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Utter**  approval  of  It,  did  not  give  it  any  prior- 
ity over  claims  of  other  creditors  not  presented. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  975;  Dec. 
Dig.  |  268.*] 

9.  Adverbs  Possession  (f  114*)— Evidence. 

Where  defendant  did  not  take  possession 
of  land  until  long  after  it  bad  been  purchased 
by  plaintiff  under  execution  issued  on  a  judg- 
ment rendered  March  23,  1905,  and,  while 
the  former  owner  was  in  possession  by  tenants 
in  1905,  they  were  not  in  possession  when  de- 
fendant took  possession,  and  did  not  attorn 
to  him,  but  the  evidence  tended  to  show  at- 
tornment to  plaintiff,  there  was  no  issue  as  to 
defendant's  right  to  claim  the  land  by  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  85  682-690;  Dec.  Dig.  I 
114.*] 

10.  Appeal  and  Ebrob  (|  743*)— Proceed- 
ings Not  in  Record — Evidence. 

It  is  not  sufficient  to  refer  to  the  bill  of 
exceptions  for  the  facts  necessary  to  consider 
an  assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ErroTj  Cent  Dig.  H  2999,  3011;  Dec.  Dig.  { 

Appeal  from  District  Court,  Nacogdoches 
County ;  James  I.  Perkins,  Judge. 

Action  by  John  P.  Davidson  and  others 
against  Wm.  Taylor  and  others,  to  which 
Davidson  and  another  filed  a  cross-action 
against  defendant  Taylor.  From  a  judgment 
to  the  cross-action  for  cross-plaintiffs,  Taylor 
appeals.  Affirmed. 

Geo.  8.  King  and  L.  S.  Taylor,  for  appel- 
lant Ingraham,  Middlebrook  &  Hodges,  for 
appellees. 

FLY,  J.  This  was  originally  a  suit  to  par- 
tition a  certain  tract  of  1,000  acres  of  land, 
a  part  of  tbe  J.  Y.  Acosta  grant  to  Nacog- 
doches county,  prosecuted  by  June  C.  Harris 
and  34  others  against  L.  T.  Dugazon,  John  P. 
Davidson,  P.  M.  Sanders,  and  Wm.  Taylor. 
The  suit  was  by  amendments  changed  Into 
an  action  of  trespass  to  try  title  and  for  dam- 
ages. Sanders,  Davidson,  and  Dugazon  an- 
swered by  general  demurrer  and  general  de- 
nial, and  by  pleas  of  not  guilty  and  limita- 
tions of  3,  5,  and  10  years.  In  that  same  an- 
swer Davidson  and  Sanders  set  up  a  plea 
against  their  codefendant  Dugazon  on  his 
warranty,  and  they  also  vouched  to  Tom 
Hill  on  his  warranty  and  asked  for  judgment 
against  him  and  Dugazon.  Davidson  and 
Sanders  also  filed  a  cross-action  against  ap- 
pellant alleging  that  they  had  bought  a  cer- 
tain part  of  tbe  Acosta  grant  at  an  execu- 
tion sale  in  a  case  of  First  National  Bank  v. 
Parmelly,  and  that  afterwards  appellant  had 
sold  the  same  land  under  an  execution  to  a 
case  wherein  he  was  plaintiff  and  Parmelly 
was  defendant,  and  they  prayed  for  the  title 
and  possession  of  the  land.  Appellant  plead- 
ed misjoinder  of  parties  plaintiff  and  de- 
fendants, and  answered  by  general  and  spe- 
cial demurrers  and  general  denial,  and  pleas 
of  3,  5,  and  10  years'  limitation.    He  also 


filed  an  answer  to  the  cross-action  of  David- 
son and  Sanders.  The  cause  was  submitted 
to  the  jury  on  special  issues  upon  which 
judgment  was  rendered  that  plaintiffs  recov- 
er of  Davidson,  Sanders  and  Taylor  a  one- 
half  Interest  In  26%  acres  of  land  out  of  tbe 
Juan  Y.  Acosta  league,  that  they  recover  of 
Dugazon  one-half  of  a  tract  described  by 
metes  and  bounds,  number  of  acres  not  given, 
that  three  of  the  plaintiffs  be  dismissed  from 
the  suit  on  their  own  motion  and  that  David- 
son and  Sanders  recover  of  Taylor  the  land 
described  In  their  cross-action,  that  Davidson 
and  Sanders  recover  of  Tom  Hill  on  his  war- 
ranty $57.05  and  from  Dugazon  $32  on  his 
warranty.  Taylor  appealed,  and  complains 
only  of  that  part  of  the  judgment  against 
him  in  favor  of  Davidson  and  Sanders.  The 
evidence  was  sufficient  to  sustain  the  findings 
of  tbe  jury  upon  the  special  Issues  submitted 
to  them. 

Appellant  has  made  his  appeal  bond  pay- 
able to  only  one  of  the  30  or  more  plaintiffs 
in  the  lower  court  and  to  Davidson,  Sanders, 
and  Dugazon.  .  We  think  to  a  case  where  the 
matters  involved  to  a  cross-action  are  not 
so  Involved  with  the  original  suit  as  to  make 
It  necessary  to  bring  the  plaintiffs  Into  the 
appeal  that  an  appeal  would  be  sustained 
from  the  cross-action  alone,  but  when  that 
has  been  done  only  the  case  involved  to  the 
cross-action  will  be  considered  on  appeal.  A 
bond  payable  to  only  one  of  the  plaintiffs  did 
not  perfect  on  appeal  as  to  the  plaintiffs  and 
the  so-called  fundamental  error,  and  all  of 
the  assignments  relating  to  matters  between 
appellant  and  plaintiffs  to  the  court  below 
will  not  be  considered  by  this  court  They 
are  not  before  this  court. 

Davidson  and  Sanders  claimed  the  land 
they  recovered  from  appellant  through  an  ex- 
ecution sale  issued  by  virtue  of  a  judgment 
obtained  by  a  national  bank  to  the  foreclos- 
ure of  a  trust  deed  on  the  land  given  to  the 
bank  by  Parmelly,  the  owner.  Appellant 
answered  that  tbe  judgment  was  Invalid  be- 
cause national  banks  are  prohibited  by  fed- 
eral statutes  from  taking  liens  on  real  es- 
tate, and  the  court  sustained  a  special  excep- 
tion to  that  part  of  the  answer.  The  prop- 
osition of  appellant  Is  that  "a  national  bank 
cannot  accept  a  lien  upon  real  estate  for  a 
loan  then  being  made,  and,  when  such  lien 
Is  taken,  the  same  is  void  as  against  the  in- 
terest of  third  parties,  and  a  foreclosure  and 
sale  of  the  property  under  such  lien  as 
against  the  Interest  of  third  parties  would 
not  pass  title  to  the  property  covered  by  the 
Hen."  The  authorities  cited  by  appellant  do 
not  sustain  his  proposition.  The  authorise- 
are  overwhelmingly  to  tbe  contrary.  No  one 
would  have  the  right  or  authority  to  question 
the  legality  of  the  action  of  the  national  bank 
in  taking  a  mortgage  on  real  estate  except 
tbe  federal  government.  Stone  v.  Brown,  54 
Tex.  330;  Nat.  Bank  v.  Matthews,  96  U.  S. 
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240,  13  Sup.  Ct.  DO,  36  L.  Ed.  956 ;  McCor- 
miek  v.  Nat.  Bank,  165  U.  S.  53S,  17  Sup.  Ct. 
433,  41  L.  Ed.  817 ;  Scott  v.  Deweese,  181  U. 
S.  202,  21  Sup.  Ct.  585,  45  L.  Ed.  822. 

The  evidence  showing  that  John  H.  Par- 
melly  owned  the  land  In  controversy,  that 
he  gave  a  valid  deed  of  trust  on  It,  which 
und  precedence  over  any  other  claim  against 
the  land,  that  Parmelly  died  leaving  a  will, 
and  creating  an  Independent  executor  who 
was  sued  by  the  national  bank  holding  the 
deed  of  trust  for  the  debt  and  foreclosure  of 
the  land,  and  the  mortgage  foreclosed  on  the 
land,  and  was  regularly  bought  by  Davidson 
and  Sanders  under  an  execution  legally  is- 
sued prior  to  the  judgment  under  which  ap- 
pellant claims,  the  court  did  not  err  in  in- 
structing the  jury  to  find  for  Davidson  and 
Sanders.  The  claim  of  that  bank  was  pre- 
sented to  the  executor  and  approved  by  him 
and  on  March  23,  1905,  a  judgment  on  the 
claim  and  foreclosure  of  the  mortgage  was 
obtained  by  the  bank,  an  order  of  sale  was 
procured  and  the  land  sold  for  $3,100  to 
Sanders  and  Davidson.  On  July  18,  1005, 
appellant  obtained  a  judgment  against  the 
executor  and  the  land  ^was  sold  to  him  under 
execution  on  February  10,  1906.  That  Is  the 
extent  of  appellant's  title  to  the  land.  While 
It  was  not  necessary  to  present  the  claim  to 
the  Independent  executor,  it  did  not  Inter- 
fere with  the  undoubted  right  of  the  nation- 
al bank  to  sue  the  executor  and  foreclose  its 
lien  against  the  land.  Wood  v.  McMeans.  23 
Tex.  486 ;  Walters  v.  Prestldge,  30  Tex.  66 ; 
Smyth  v.  Caswell,  65  Tex.  379;  Howard  v. 
Johnson,  69  Tex.  655,  7  S.  W.  522;  Parks 
v.  Lubbock  (Tex.  Civ.  App.)  60  S.  W.  466; 
s.  c.  92  Tex.  635,  51  S.  W.  322. 

The  judgment,  execution  and  sale  were 
regular  In  every  respect,  and  were  all  an- 
tecedent In  date  to  the  judgment  under  which 
appellant  claims,  and  the  court  did  not  err 
In  Instructing  a  verdict  for  Davidson  and 
Sanders.  The  estate  of  John  Parmelly  was 
administered  by  an  Independent  executor, 
and  the  county  court  had  no  authority  over 
it.  Its  jurisdiction  was  never  Invoked.  The 
presentation  of  his  claim  by  appellant  to  the 
executor  and  Its  approval  added  nothing  to 
Its  dignity  or  importance  so  far  as  other 
claims  were  concerned.  The  authorities  cit- 
ed by  appellant  have  no  application  whatever. 
There  was  no  attempt  to  execute  the  deed 
of  trust,  but  the  lien  was  regularly  foreclos- 
ed In  court,  and  there  was  no  administration 
of  the  estate  In  the  courts. 

Appellant  did  not  go  Into  possession  of  the 
land  until  long  after  It  had  been  bought  by 
Davidson  and  Sanders,  and  there  was  no 
privity  or  connection  whatever  between  his 
possession  and  that  of  Parmelly.  He  had  no 


slon.  Parmelly  had  tenants  on  the  place  in 
1905,  but  they  were  not  In  possession  of  the 
land  when  appellant  went  on  it,  and  there 
was  no  attornment  to  him.  There  is  evi- 
dence tending  to  show  that  the  tenants  of 
Parmelly  recognized  Davidson  and  Sanders 
as  their  landlords.  Sanders  swore  that  he 
gave  the  tenants  permission  to  remain  on 
the  place  until  their  crops  were  gathered. 
The  evidence  did  not  raise  an  Issue  as  to  lim- 
itations. 

The  ninth  assignment  of  error  Is  overruled. 
There  is  no  statement  under  the  assignment 
that  shows  what  the  conveyances  were  that 
appellant  ottered  by  which  to  show  outstand- 
ing title,  and  he  has  presented  a  statement  of 
facts  without  an  Index.  Reference  to  a  bill 
of  exception  for  facts  is  not  sufficient.  Bayne 
v.  Denny,  21  Tex.  Civ.  App.  435,  52  S.  W.  983. 

No  error  has  been  presented  by  appellant 
upon  which  to  base  a  reversal,  and  the  Judg- 
ment Is  affirmed. 


VANN  et  at.  v.  DENSON  et  al. 
(Court  of  Civil  Appeals  of  Texas.    May  26, 
1909.    Rehearing  Denied  June  23,  1909.) 

1.  Appeal  and  Ebbob  (ft  1051*)— Harmless 
Ebbob  —  Admission  of  Evidence  —  Facts 
Otherwise  Shown. 

-  The  erroneous  admission  of  evidence  is  not 
reversible  error  where  the  same  facts  were 
shown,  without  objection,  by  other  testimony. 
■  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4161-4170;  Dec  Dig.  | 
1051.*) 

2.  Appeal  and  Ebbob  (ft  743*)— Assignments 
of  Ebbob  —  Sufficiency  —  Reference  to 
Record  fob  Facts. 

Defects  m  an  assignment  of  error  for  not 
stating  in  substance  the  facts  necessary  for  its 
consideration  cauuot  oe  supplied  by  reference 
to  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2999,  3011;  Dec.  Dig.  ft 
743.*] 

3  Tbespass  to  Try  Title  (ft  39*)— Actions— 

Admissibility  of  Evidence. 

In  trespass  to  try  title  to  land  located  un- 
der a  certificate  traded  to  plaintiffs  for  an- 
other tract  by  defendants'  mother  after  her 
husband's  death,  evidence  was  admissible  that 
defendants,  knowing  those  facts,  afterward  join- 
ed in  a  conveyance  of  the  tract  received  by 
their  mother,  in  order  to  show  that  they  in- 
herited property  from  her.  and  as  tending  to 
estop  them  from  denying  that  their  mother  was 
authorized  to  sell  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  J-39.*] 

4.  Estoppel  (ft  45*)— Estoppel  by  Deed — 
Warranty  of  Title  —  Persons  Bound  — 
Heirs. 

A  warranty  of  title  in  a  transfer  of  a  land 
certificate  estopped  the  grantor's  heirs,  who  in- 
herited from  her  the  tract  received  therefor, 
from  denying  her  right  to  transfer  it,  and  from 
setting  up  title  to  the  land  afterward  located 
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under  the  certificate,  and  they  would  be  liable 
for  breach  of  her  warranty  of  title  if  they 
afterward  recovered  the  land. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  8  112;  Dec.  Dig.  5  45.*] 
5.  Estoppel  (I  92*)— Equitable  Defenses— 

Condition  Pbecedent. 

Where  defendants  inherited  from  their 
mother  a  tract  which  she  received  from  plain- 
tiffs in  consideration  of  the  transfer  of  a  land 
certificate,  and  sold  it  with  knowledge  of  that 
fact,  they  cannot  thereafter  recover  the  land 
located  thereunder  by  assailing  her  right  to 
transfer  it,  without  offering  to  return  the  land 
received  by  her  therefor  or  its  value. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  8  92*] 

«.  Appeal  and  Ebbob  (5  1078*)— Waives,  op 

Erboe  in  Appellate  Coubt. 

Where  no  authorities  were  cited  to  an  as- 
signment of  error  that  a  charge  was  contrary 
to  law,  and  no  aid  was  given  the  appellate 
court  in  considering  the  assignment,  it  need  not 
be  considered.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  4256-4261;  Dec  Dig.  { 
J078.*] 

7.  Appeal  and  Ebbob  (5  1064*)— Harmless 
Ebbob  —  Inbtbuctionb  —  Prejudicial  Ef- 

FECT. 

In  trespass  to  try  title  to  land  located  un- 
der a  certificate  transferred  to  plaintiffs,  with 
'warranty  of  title,  by  defendants  mother  after 
her  husband's  death,  the  consideration  of  the 
transfer  being  a  tract  which  defendants  after- 
ward inherited  from  her  and  sold,  an  instruc- 
tion to  find  against  plaintiffs  if  the  land  was 
located  before  the  certificate  was  transferred 
could  not  have  injured  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  1064.*] 

8.  TBIAL   (§   2f)B*)  —  INSTBUCOTONS  —  Ebbob. 

Cubed  by  Subsequent  Instbuctions. 
In  trespass  to  try  title  to  land  located 
under  a  certificate  transferred  by  defendants' 
mother  after  her  husband's  death  to  another 
for  plaintiffs'  benefit,  with  warranty  of  title, 
in  consideration  of  a  tract  which  defendants 
afterward  inherited  from  her,  defendants  were 
not  harmed  by  an  instruction  to  inquire  whether 
the  consideration  for  the  certificate  was  re- 
ceived by  defendants'  mother  from  such  other, 
where  the  final  instruction  made  the  validity 
of  the  transfer  depend  upon  the  conveyance  by 
plaintiffs  of  the  tract  to  her  and  defendants' 
taking  that  tract  as  heirs. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  296.*] 

9.  Tbial  (8  253*)  —  Instbuctions  Ionobing 
Issues. 

In  trespass  to  try  title  to  land  located  un- 
der a  land  certificate  transferred  to  plaintiffs, 
with  warranty  of  title,  by  defendants'  mother 
after  her  husband's  death,  the  consideration  of 
the  transfer  being  a  tract  which  defendants 
afterward  inherited  from  her  and  sold,  a  re- 
quested charge  by  defendants  to  find  for  de- 
fendants if  the  certificate  was  acquired  by  their 
father  during  marriage,  and  sold  by  their  moth- 
er after  his  death,  ignored  their  estoppel  to 
deny  the  validity  of  the  transfer  by  having  in- 
herited and  enjoyed  the  land  received  therefor, 
and  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,-  Dec. 
Dig.  f  253.*] 

10.  Adverse  Possession  (8  98*)— Extent  of 
Possession. 

One  holding  land  adversely  for  10  years 
without  claiming  under  any  muniment  of  title 
fixing  the  boundaries  of  his  claim  may,  under 


the  statute,  assert  title  to  160  acres  thereof 
without  showing  actual  occupancy  of  the  whole, 
if  the  tract  claimed  includes  the  land  actually 
occupied  and  his  pleadings  described  the  160 
acres  to  which  he  asserts  title,  and  he  proves 
that  he  claimed  the  whole  tract  while  actually 
occupying  a  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  542-546;  Dec.  Dig.  8 
98.*] 

Appeal  from  District  Court,  San  Jacinto 
County;  L.  B.  Higntower,  Judge. 

Action  by  W.  B.  Denson  and  others  against 
R.  W.  Vann  and  others.  From  a  judgment 
for  plaintiff  and  in  part  for  one  of  defend- 
ants, part  of  defendants  appeal.  Affirmed 
except  as  to  one  of  defendants,  as  to  whom 
judgment  Is  reversed  and  rendered. 

P.  E.  McMahon,  A.  T.  McKlnney,  and  G.  W. 
McKellar,  for  appellants. 

FLY,  J.  The  appellees  In  this  case  brought 
this  action  of  trespass  to  try  title  to  576 
acres  of  land  out  of  the  Harmon  H.  Holllman 
survey,  against  R.  W.  Vann,  J.  W.  Moyer, 
Louisa  H.  Moyer,  J.  H.  Holllman,  Hattie  B. 
Stone,  S.  P.  Stone,  and  A.  R.  Hamblin.  The 
cause  was  tried  by  jury,  and  a  verdict  ren- 
dered In  favor  of  R.  W.  Vann  for  80  acres 
of  land  and  his  improvements,  and  for  ap- 
pellees 'or  the  balance  of  the  land  sued  for, 
and  judgment  was  accordingly  so  rendered. 
This  appeal  Is  perfected  by  J.  H.  Holllman, 
Hattie  B.  Stone,  S.  P.  Stone,  A.  R.  Hamblin, 
and  R.  W.  Vann,  the  latter  giving  an  appeal 
bond  separate  from  the  rest.  R.  W.  Vann 
pleaded  not  guilty,  and  claimed  160  acres  of 
the  land  by  10  years'  limitations,  and  the  oth- 
er appellants  excepted  to  the  petition  and 
Vann's  answer,  pleaded  not  guilty,  and  plead- 
ed the  coverture  of  Mrs.  Harriet  B.  Stone 
and  Mrs.  Lou  Moyer  in  bar  of  Vann's  claim. 
Appellees  pleaded  the  coverture  of  Mrs.  Mary 
W.  Montgomery  and  the  minority  of  Helen 
E.  Montgomery,  Margaret  W.  Montgomery,, 
and  Edward  L.  Montgomery  In  bar  of  the 
plea  of  limitations  on  the  part  of  Vann. 

We  will  first  consider  the  assignments  of 
Holllman,  Stone,  and  Hamblin.  The  court 
admitted  In  evidence,  over  the  objections  of 
the  appellants,  except  Vann,  a  deed  from  W. 
B.  Denson  as  agent  for  W.  M.  Goodrich  to 
200  acres  of  land  off  the  VIesca  survey,  while 
the  suit  was  for  576  acres  patented  to  Har- 
mon H.  Holllman,  assignee  of.  the  Buffalo 
Bayou,  Brazos  &  Colorado  Railroad  Com- 
pany. It  would  seem  that  the  deed  was  In- 
troduced to  show  what  the  consideration  was 
for  the  transfer  of  the  certificate  upon  which 
the  land  In  controversy  was  located.  There 
was  no  necessity  for  the  Introduction  of  the 
deed,  for  W.  B.  Denson  testified  to  the  same 
facts,  and  no  bill  of  exceptions  was  reserved 
to  his  testimony.  The  statement  under  this 
assignment  was  so  inadequate  that  a  strict 
enforcement  of  the  rules  would  have  denied 
it  consideration.    Reference  to  the  record 
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It  was  proper  to  prove  that  the  heirs  of 
Louisa  A.  Holliman,  who  are  appellants  here- 
in, with  full  knowledge  of  the  fact  that  the 
land  certificate  was  traded  by  their  mother 
after  the  death  of  their  father  to  Denson  foi 
200  acres  out  of  the  Vlesca  grant,  afterwards 
joined  in  a  sale  of  the  land.  Such  facts 
showed  that  they  inherited  property  from 
their  mother,  and  tended  to  create  an  estop- 
pel against  them  in  regard  to  any  claim  that 
their  mother  was  not  authorized  to  sell  the 
certificate.  The  deed  from  Denson,  as  agent 
for  Goodrich,  to  Louisa  Holliman  recited 
that  the  land  was  conveyed  in  consideration 
of  a  land  certificate  for  610  acres.  By  his 
deed  to  Oarvey,  J.  H.  Holliman  and  Stone 
and  wife  ratified  the  act  of  Mrs.  Louisa  Hol- 
liman in  selling  the  certificate,  and  they  can- 
not now  be  heard  to  question  her  authority 
in  the  premises.  Lindsay  v.  Freeman,  83 
Tex.  259,  18  S.  W.  727 ;  Corzine  v.  Williams, 
85  Tex.  499,  22  S.  W.  399.  The  warranty  in 
the  transfer  not  only  estopped  Mrs.  Holliman, 
but  her  heirs  who  inherited  from  her.  This 
disposes  of  the  second,  third,  and  fourth  as- 
signments of  error.  In  the  transfer  of  the 
certificate  by  Louisa  A.  Holliman  to  Good- 
rich, she  gave  a  full  warranty  to  the  whole 
certificate  reciting  therein:  "I,  the  said  wid- 
ow of  said  Holltman,  having  full  authority 
and  charge  of  his  estate,  have  done  this  act 
for  the  considerations  named  and  for  other 
considerations  to  me  deemed  satisfactory." 
That  transfer  was  executed  and  acknowl- 
edged on  September  12,  1871,  and  was  placed 
on  record  on  September  21, 1871.  The  trans- 
fer was  made  about  four  or  five  years  after 
the  death  of  H.  H.  Holliman,  who  was  the 
husband  of  Louisa  A.  Holliman.  The  war- 
ranty given  by  Mrs.  Holliman  extended  to 
the  whole  of  the  certificate.  The  warranty 
of  Mrs.  Holliman  would  estop  her  heirs  from 
setting  up  a  title  to  the  land  located  under 
the  certificate  sold  and  warranted  by  her. 
By  taking  possession  of  and  selling  the  land 
their  mother  received  for  the  certificate,  they 
became  liable  on  her  warranty,  and  if  they 
recovered  the  land  from  appellees  they  would 
be  liable  on  her  warranty  for  the  failure  of 
the  title.  Gould  v.  West,  32  Tex.  338;  Crain 
v.  Wright,  60  Tex.  516.  The  mother  could 
not  deny  her  title  to  the  certificate,  and  nei- 
ther can  her  heirs. 

The  mother  of  Mrs.  Stone  received  as  a 
part  of  the  consideration  for  the  transfer  of 
the  certificate  200  acres  of  land  out  of  the 
Vlesca  grant.  She  enjoyed  the  use  of  that 
land,  and  her  heirs  Inherited  the  land  after 
her  death.  They  sold  It  with  full  knowledge 
that  it  had  been  received  for  the  certificate, 
and  to  allow  them  to  recover  the  land  locat- 
ed by  virtue  of  the  certificate,  without  an  of- 
fer to  return  the  Vlesca  land  or  its  value, 


8  Tex.  243,  58  Am.  Dec.  112;  Fitzgerald  v. 
Turner,  43  Tex.  79;  McKlnney  Matthews 
(Tex.)  6  8.  W.  793. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  complain  of  portions  of  the  charge 
of  the  court,  the  only  ground  of  objection  be- 
ing that  they  are  contrary  to  law  and  irrele- 
vant to  the  Issues.  No  authorities  are  cited, 
nor  any  aid  whatever  extended  to  this  court 
in  the  consideration  of  the  points  sought  to 
be  presented.  Impelled  by  a  desire  alone  to 
secure  appellants  their  day  in  court  secures 
a  consideration  of  the  assignments.  The  un- 
controverted  evidence  did  show,  as  stated  In 
the  charge  complained  ef  in  the  fifth  assign- 
ment, that  the  certificate  was  transferred  to 
Forshey  for  the  benefit  of  Goodrich  by  Mrs. 
Louisa  Holliman,  and  it  could  not  have  In- 
jured appellants  for  the  jury  to  be  instructed 
to  inquire  whether  the  transfer  was  made 
before  or  after  It  had  been  located  on  lands, 
and  if  the  certificate  was  located  before  it 
was  transferred,  to  find  against  the  plaintiffs. 
Nor  were  they  injured  by  the  instruction  to 
Inquire  if  the  consideration  was  received  by 
Mrs.  Holliman  from  Forshey.  The  court,  in 
Its  final  Instruction,  made  the  validity  of  the 
transfer  hang  upon  the  conveyance  to  her 
by  Goodrich  of  the  200  acres  of  the  Vlesca 
grant,  and  the  sharing  of  appellants  in  the 
benefits  arising  from  that  land. 

The  special  charge  asked  by  appellants, 
whose  refusal  is  complained  of  in  the  eighth 
assignment,  ignored  the  question  of  ratifica- 
tion and  estoppel,  raised  by  the  facts,  and 
Instructed  a  recovery  for  appellants,  if  Mrs. 
Louisa  Holliman  was  the  wife  of  Howell 
Holliman  when  he  acquired  the  land  certifi- 
cate and  she  sold  the  certificate  after  his 
death.  The  charge  would  have  been  mislead- 
ing. 

It  is  not  controverted  that  R.  W.  Vann  was 
in  possession  of  and  had  perfected  a  title  to 
at  least  30  acres  of  land  by  10  years'  limita- 
tion, and.  it  is  his  claim  that  at  the  same 
time  his  title  to  130  acres  more  of  the  land 
was  perfected.  The  uncontradicted  evidence 
shows  that  when  he  went  on  the  land,  in 
1892,  more  than  10  years  before  this  suit  was 
instituted,  that  be  marked  out  and  "blazed 
out"  what  he  thought  was  160  acres  of  land 
and  afterwards  had  it  surveyed.  The  sur- 
vey showed  that  he  had  marked  out  more 
than  160  acres.  He  claimed  that  number  of 
acres  during  10  years  before  the  suit  was 
Instituted.  The  land  is  described  by  field 
notes  in  the  answer.  In  the  case  of  Gld- 
dlngs  v.  Fischer,  97  Tex.  184,  77  S.  W.  209. 
it  was  said:  "When  a  party  Is  In  possession 
of  land  of  which  he  has  held  adverse  posses- 
sion for  10  years,  and  claims  under  no 
muniment  of  title  or  color  of  title  which  fixes 
the  boundaries  of  bis  claim,  he  may,  under 


pleading  the  160  acres  to  which  he  asserts 
title,  and  that  he  prove  upon  the  trial  that 
while  occupying  a  part  he  claimed  the  whole." 
The  same  rule  had  been  announced  by  this 
court  prior  to  its  enunciation  In  the  case 
cited  in  the  case  of  Price  v.  Eardley,  34  Tex. 
Civ.  App.  60,  77  S.  W.  416.  The  same  opin- 
ion was  reached  in  a  recent  decision  by  this 
court  In  which  a  writ  of  error  was  refused 
by  the  Supreme  Court  Railway  v.  Broom 
(Tex.  Civ.  App.)  114  S.  W.  654.  In  the  case 
of  Davis  v.  Oil  Co.  (Tex.  Civ.  App.)  Ill  S. 
W.  219,  the  same  conclusion  was  reached, 
and  the  land  was  not  so  definitely  located  as 
in  this  case. 

The  judgment  will  be  affirmed  as  to  all  the 
appellants  except  R.  W.  Vann,  and  as  to  him 
will  be  reversed,  and  judgment  rendered  that 
he  recover  the  160  acres  of  land  described 
in  his  answer,  and  recover  of  appellees  all 
costs  by  him  expended. 


PRODUCERS'  OIL  CO.  v.  BARNES. 

(Court  of  Civil  Appeals  of  Texas.  June  9,  1909. 
Rehearing  Denied  July  2,  1909.) 

1.  Tbial  (§  139*)— Submission  of  Issue  to 
Jubt— Question  fob  Tbial  Coubt. 

Whether  there  Is  any  evidence  on  an  essen- 
tial Issue  is  for  the  trial  judge,  and  where  he  de- 
cides there  is  evidence  he  must  submit  it  to  the 

Jury,  but  where  he  decides  there  is  no  evidence 
ie  must  direct  a  verdict. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  it  338,  339;  Dec.  Dig.  i  139.*] 

2.  Masteb  and  Sebvant  ({  96*)— Injubt  to 
Servant— Negligence— Proximate  Cause. 

A  servant  suing  for  a  personal  injury  negli- 
gently inflicted  by  the  master  must,  to  recover, 
prove  not  only  that  the  master  was  negligent  as 
alleged,  but  also  that  such  negligence  was  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  96.*] 

3.  Appeal  and  Ekbob  ({  1001*)— Verdict— 
Conclusiveness. 

Where  there  is  any  evidence  of  the  master's 
negligence  and  that  it  was  the  proximate  cause 
of  the  injury  complained  of.  the  issues  must  be 
determined  by  the  jury,  and  an  appellate  tri- 
bunal will  not  disturb  the  verdict,  unless  mani- 
festly against  the  clear  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §9  3928-3934;  Dec.  Dig.  § 
1001.*] 

4.  Appeal  and  Ebbob  (|  1001*)— Verdict— 
Conclusiveness. 

Where  the  evidence  on  an  issue  is  such  that 
reasonable  minds  may  differ  in  their  conclu- 
sions drawn  from  it,  the  verdict  of  the  jury 
must  be  taken  as  conclusive. 

[Ed.  Note.— For 'other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3928-3934;  Dec.  Dig.  g 
1001.*] 


submission  to  the  jury  of  the  issue  of  the  negli- 
gence of  the  master  in  permitting  the  double- 
board  to  be  in  a  slanting  position  and  to  be  slick 
from  oil  and  water,  and  in  omitting  to  warn 
the  servant  of  the  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1010-1050;  Dec.  Dig.  § 
286.*] 

6.  Masteb  and.  Sebvant  ft  218*)— Injubt  to 
Sebvant— Assumption  of  Risk. 

A  servant  19  years  old,  and  inexperienced 
in  working  on  a  derrick  used  in  drilling  oil 
wells,  does  not  assume  the  risk  resulting  from 
the  master  permitting  the  double-board  on  which 
he  worked  to  be  in  a  slanting  position,  and  to  be 
slick  from  oil  and  water,  unless  warned  of  the 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  601-609;  Dec  Dig.  f 

7.  Masteb  and  Sebvant  ft  276*)— Injubt  to 
Servant— Negligence— Proximate  Cause— 
—Evidence. 

In  an  action  for  injuries  to  a  servant  while 
at  work  on  the  double-board  of  a  derrick  used 
in  drilling  an  oil  'well,  evidence  held  to  show 
that  the  negligence  of  the  master  in  permitting 
the  double-board  to  be  in  a  slanting  position, 
and  to  be  slick  from  oil  and  water,  and  in  omit- 
ting to  warn  the  servant  of  the  danger  was  the 
proximate  cause  of  the  accident,  authorizing  a 
recovery. 

[Ed.  Note. — For  other  cases,  Bee  Master  and 
Servant,  Dec.  Dig.  §  276.*] 

8.  Masteb  and  Servant  (|  265*)— Injubt  to 
Servant  —  Contributory  Negligence  — 
Burden  of  Pboof. 

The  burden  of  proving  that  a  servant  In- 
jured while  at  work  was  guilty  of  contributory 
negligence  is  on  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  5  908;  Dec.  Dig.  §  265.*] 

9.  Master  and  Sebvant  (§  289*)— Injubt  to 
Servant  —  Contbibutobt  Negligence  — 
Question  fob  Jubt. 

Whether  a  servant  injured  while  at  work 
on  the  double-board  of  a  derrick  used  in  drilling 
an  oil  well  was  guilty  of  contributory  negligence 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1089-1132;  Dec.  Dig.  { 
289.*] 

10.  Mabteb  and  Servant  ft  288*)— Injubt 
to  Sebvant— Assumption  of  Risk. 

Whether  a  servant  injured  while  at  work 
on  the  double-board  of  a  derrick  used  in  drilling 
an  oil  well  assumed  the  risk  of  defects  in  the 
double-board  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  10G8-1088;  Dec  Dig. 
{  288.*] 

11.  Damages  (§  228*)— Misconduct  of  Coun- 
sel—Curing by  Reduction  of  Damages 
Awabded. 

The  misconduct  of  counsel  for  plaintiff  in  a 
personal  injury  action  in  his  argument  to  the 
jury,  which  induced  the  jury  to  award  excessive 
damages,  but  did  not  induce  them  to  find  the  is- 
sues in  favor  of  plaintiff,  may  be  cured  by  a  re- 
mittitur of  the  excessive  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §8  576-579;  Dec.  Dig.  f  228.*] 
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raitting  the  same  to  be  slippery  from  oil  and 
water  on  it,  allowed  proof  of  the  vibration  of 
the  derrick  while  at  work  as  bearing  on  the  neg- 
ligence alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  264.*] 

13.  Trial  (5  120*)— Argument  or  Counsel 
—Evidence. 

In  an  action  for  personal  injuries,  counsel 
for  plaintiff  in  his  argument  to  the  jury  is  enti- 
tled to  base  his  argument  on  any  evidence  ad- 
missible to  show  defendant's  negligence. 

[EM.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  !  120.*] 

14.  Master  and  Servant  (5  200*)— Injuries 
to  Servant— Pleadings— Instructions. 

Where,  in  an  action  for  injury  to  a  serv- 
ant while  at  work  on  the  double-board  of  a  der- 
rick, the  master  pleaded  that  the  servant's  in- 
jury was  due  to  his  contributory  negligence,  in 
that  he  voluntarily  reached  out  beyond  the  dou- 
ble-board and  seized  the  traveling  line  of  the 
traveling  block  while  the  same  was  in  motion 
and  was  injured,  an  instruction  that  if  the 
servant's  hand  was  hart  by  his  own  contribu- 
tory negligence,  and  by  his  voluntarily  reaching 
out  and  taking  hold  of  the  traveling  block  while 
the  same  was  in  motion,  the  verdict  should  be 
for  the  master,  properly  submitted  the  issue  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  1180-1194;  Dec.  Dig.  g 
296.*] 

15.  Master  and  Servant  (|  296*)— Injury 
to  Servant— Inbtructionb— Contributory 
Negligence. 

A  charge  on  the  issue  of  contributory  negli- 
gence of  a  servant  suing  for  a  personal  injury 
which  ignores  his  minority  and  inexperience  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1184 ;  Dec.  Dig.  i  296.*] 

10.  Master  and  Servant  (|  88*)— Injury  to 
Servant— Scope  of  Employment— Volun- 
teer. 

A  servant  inexperienced  and  under  age, 
was  Injured  while  at  work  on  the  double-board 
of  a  derrick.  The  foreman  saw  the  servant  go- 
ing up  the  derrick  to  go  to  work  on  the  double- 
board,  and  knew  his  inexperience,  but  he  did 
not  instruct  or  warn  him  of  the  danger,  but 
permitted  him  to  work  there.  Held,  that  the 
servant  was  not  a  volunteer,  but  must  be  re- 
garded as  having  been  put  to  the  work  by  the 
foreman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  144-152;  Dec.  Dig.  { 
88.*] 

17.  Master  and  Servant  (|  295*)— Injury  to 
Servant  —  Instructions  —  Assumption  of 
Risk. 

An  instruction  in  an  action  for  a  servant's 
injury,  which  ignores  the  servant's  minority  and 
inexperience  as  factors  in  determining  the  is- 
sue of  assumption  of  risk,  Is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  5  1173;  Dec.  Dig.  §  295.*] 

18.  Master  and  Servant  (f  150*)— Injury  to 
Servant— Warning. 

A  master  is  bound  to  know  of  the  condi- 
tions of  the  place  where  he  puts  his  servant 
to  work  which  makes  it  extrahazardous,  and  a 
failure  to  warn  the  servant  of  a  danger  is  not  I 
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to  Servant— Assumption  op  Risk. 

A  servant  never  assumes  the  risk  of  condi- 
tions of  which  he  is  ignorant  and  is  not  charped 
with  knowledge  of,  and  even  if  he  knows  th» 
conditions  he  does  not  assume  the  risk  caus*l 
thereby,  unless  he  can  reasonably  appreciate  the 
danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  574-600;  Dec  Dig.  I 

20.  Master  and  Servant  (§  295*) — Injtjey  to 
Servant— Instructions— Assumed  Risk. 

An  instruction  in  an  action  for  a  servant's 
injury  which  ignores  the  servant's  minority  and 
inexperience,  and  which  requires  a  verdict 
against  him  if  he  had  knowledge  of  or  was 
charged  with  knowledge  of  certain  conditions 
which  caused  his  injury,  without  regard  to 
whether  he  knew  of  the  danger  incident  to  such 
conditions,  is  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-1179 ;  Dec  Dig.  » 
295.*] 

21.  Master  and  Servant  (§  246*) — Injury  to 
Servant  —  Contributory  Neoliqence  — 
Acts  in  Emergencies. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant while  at  work  on  the  double-board  of  a  der- 
rick, it  appeared  that,  because  the  double-board 
was  in  a  slanting  position  and  was  slick  from 
oil  and  water,  the  servant  was  in  the  act  of  fall- 
ing therefrom,  that  to  save  himself  he  caught  at 
the  traveling  block  while  in  motion,  and  that  his 
hand  caught  between  the  cable  and  sheaves  and 
was  drawn  into  the  block  and  injured,  there  was 
nothing  to  show  that  he  put  hiB  hand  in  the 
traveling  block  without  the  exercise  of  ordinary 
care,  for  under  the  circumstances  he  was  inca- 
pable of  exercising  any  care  save  that  arising 
from  the  instinct  of  self-preservation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  789-794;  Dec  Dig.  f 
240.*] 

22.  Trial  ({  252*)— Instructions— Issues. 
Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  was  no  evidence  of  any  other  cause 
of  the  accident  than  that  alleged  in  the  petition, 
a  charge  submitting  another  cause  was  properly 
refused,  because  inducing  the  jury  to  believe 
that  the  court  believed  that  the  injury  resulted 
from  a  cause  different  from  that  alleged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  596-612;  Dec  Dig.  g  252.*] 

23.  Appeal  and  Error  (f  1053*)— Review- 
Harmless  Error  —  Erroneous  Admission 
of  Evidence— Curing  by  Instructions. 

An  error  in  admitting  testimony  complain- 
ed of  is  cured  by  an  instruction  directing  the 
jury  not  to  consider  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §5  4179,  4180;  Dec  Dig.  | 
1053  ;*  Trial,  Cent  Dig.  {  977.] 

24.  Damages  ({  132*)— Personal  Injuries- 
Excessive  Damages. 

A  servant  while  at  work  on  the  double- 
board  of  a  derrick  was  injured  by  having  bis 
hand  drawn  into  the  traveling  block,  and  he 
lost  three  middle  fingers  and  a  part  of  the  little 
finger,  and  his  wrist  was  wrenched  and  sprain- 
ed. Held,  that  a  verdict  for  $15,000,  reduced 
by  the  trial  court  to  $9,000,  waa  excessive,  and 
must  be  reduced  to  $7,600. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  384 ;  Dec.  Dig.  |  132.*] 
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Appeal  from  District  Court,  Harris  Coun- 
ty; Norman  O.  Kittrell,  Judge. 

Action  by  Vanda  B.  Barnes  against  the 
Producers'  Oil  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed 
on  condition  of  a  remission  of  part  of  the 
recovery. 

Hutcheson,  Campbell  &  Hutcheson,  for  ap- 
pellant   Lovejoy  it  Parker,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant 
and  the  Texas  Company  to  recover  damages 
for  personal  injuries  Inflicted  while  In  their 
employment  Plaintiff  alleged  that  on  June 
4,  1907,  he  -was  employed  by  defendants  in 
tbe  work  of  drilling  an  oil  well,  and  that 
three  or  four  other  of  their  employes  were 
engaged  with  him  in  doing  the  work  under 
tbe  direction  and  control  of  Will  Carter, 
tbelr  foreman;  that  while  so  engaged,  at 
about  10:90  p.  m.  on  said  day,  it  became  nec- 
essary to  pull  from  the  hole  the  4-inch  pipe, 
and  that  in  order  to  do  this  work  it  was  nec- 
essary for  one  of  the  employes  to  go  up  in- 
to the  derrick  a  distance  of  some  45  or  60 
feet  and  stand  upon  what  was  called  a  dou- 
ble-board, for  the  purpose  of  disconnecting 
the  elevators  used  in  hoisting  the  pipe  and 
stacking  the  pipe  Joints  in  the  derrick;  that 
on  this  occasion  plaintiff  was  required  or 
permitted  by  tbe  foreman  to  go  up  in  the 
derrick  for  the  purpose  of  doing  such  work; 
that  it  was  dark,  and  plaintiff  was  not  pro- 
vided with  a  light  and  that  while  standing 
on  the  double-board  stacking  a  couple  of 
joints  of  pipe  he  slipped  and  lost  his  balance, 
and,  in  order  to  save  himself  from  falling, 
caught  with  his  left  hand  at  tbe  traveling 
block,  and  in  doing  so  his  hand  caught  be- 
tween tbe  cable  and  sheaves,  was  drawn  into 
tbe  block,  and  tbe  three  middle  fingers  and 
a  part  of  the  little  finger  were  mashed  or 
cut  off,  and  his  wrist  wrenched  and  sprain- 
ed. He  then  alleges  that  he  was  caused  to 
slip,  lose  his  balance  and  to  sustain  such  in- 
juries by  reason  of  tbe  negligence  of  defend- 
ants In  this:  "That  the  place  in  which  plain- 
tiff was  working  was  Inherently  dangerous, 
and  especially  so  at  night,  In  that  a  person 
was  liable  to  lose  bis  balance  and  fall,  and 
defendants  greatly  Increased  the  danger  to 
plaintiff  by  permitting  the  double-board  to 
be  in  a  slanting  position,  and  to  be  slick 
from  having  oil  and  mud  and  water  upon  it, 
and  from  uses  thereof,  and  in  not  provid- 
ing plaintiff  with  a  light,  and  in  omitting  to 
warn  plaintiff  of  the  danger,  which  they  fail- 
ed to  do  notwithstanding  they  knew,  or  in 
tbe  exercise  of  ordinary  care  would  have 
known,  he  was  a  minor  of  immature  judg- 
ment, and  without  experience  in  such  work 
and  ignorant  of  the  dangers  Incident  there- 
to." The  damages  were  laid  at  $25,000. 
The  plaintiff  dismissed  as  to  the  Texas  Com- 
pany, and  tbe  Producers'  Oil  Company  an- 
swered by  a  general  denial,  and  pleaded  not 
guilty,  contributory  negligence,  and  assumed 
risk.  The  trial  resulted  in  a  verdict  for  $15,- 
120  S.W.-65 


000,  and,  upon  a  remittitur  of  $6,000  being 
required,  judgment  was  entered  in  favor  of 
the  plaintiff  for  $9,000. 

Tbe  first  second,  and  third  assignments  of 
error  raise  in  different  forms  the  question  of 
the  sufficiency  of  the  evidence  to  support  a 
verdict  in  plaintiff's  favor  for  any  damages 
at  all,  the  contention  of  defendant  being  that 
there  is  an  absence  of  any  evidence  tending 
to  show  any  of  the  alleged  acts  of  negligence, 
and  that  even  1*  8ncb  alleged  negligence 
were  proved,  there  is  an  entire  failure  of  evi- 
dence tending  to  show  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  In- 
juries. Whether  there  is  any  evidence  upon 
an  essential  issue  is  a  question  for  the  trial 
Judge.  If  he  decides  there  is  evidence  upon 
the  issue,  be  must  submit  it  to  the  deter- 
mination of  the  Jury;  but  if  he  decides  there 
is  no  evidence  upon  It  then  he  should  per- 
emptorily instruct  a  verdict  for  the  defend- 
ant In  this  case  It  was  essential  for  the 
plaintiff  to  prove  not  only  that  the  defendant 
was  guilty  of  the  negligence  alleged,  but  that 
such  negligence  was  the  proximate  eanse  of 
his  injuries.  Though  the  defendant  may  be 
shown  guilty  of  the  negligence  alleged  by 
the  plaintiff,  yet  if  there  is  no  causal  con- 
nection between  such  negligence  and  his  in- 
juries be  cannot  recover.  For,  however  neg- 
ligent the  defendant  may  have  been,  if  there 
be  no  causal  connection  shown  between  the 
negligence  and  tbe  injury  sustained  by  the 
plaintiff,  there  is  a  failure  to  show  that  the 
one  was  the  proximate  cause  of  the  other. 
Where  there  is  evidence  to  carry  the  ques- 
tions, both  of  negligence  and  of  its  being  the 
proximate  cause  of  the  injuries  complained 
of,  to  the  jury,  such  issues  mnst  be  deter- 
mined by  them,  who  are  made  the  exclusive 
judges  of  the  evidence,  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  the 
testimony.  It  Is  for  this  reason  that  an  ap- 
pellate tribunal  will  not  disturb  a  verdict, 
unless  it  Is  manifestly  against  the  clear  pre- 
ponderance of  the  evidence.  The  test  of  this 
is,  whether  the  evidence  upon  the  Issue  Is 
such  that  reasonable  minds  may  differ  in 
their  conclusions  drawn  from  it  If  they 
may,  then  the  verdict  of  tbe  jury  must  be 
taken  as  conclusive  of  the  matter,  for  It  is 
their  province  to  finally  settle  such  differ- 
ence of  opinion  as  may  arise  from  the  testi- 
mony. In  view  'of  these  well-established 
principles,  we  are  unable  to  say,  after  read- 
ing and  carefully  considering  the  testimony, 
either  that  there  was  no  evidence  of  de- 
fendant's negligence,  or  that  such  negligence 
was  not  shown  to  be  the  proximate  cause  of 
plaintiff's  injuries.  That  plaintiff  was  in- 
jured at  the  time,  place,  and  In  the  manner 
alleged  while  in  the  employ  of  the  defend- 
ant there  Is  no  question.  His  slipping,  while 
at  work  for  defendant  on  the  double-board, 
was  the  cause  of  his  throwing  out  bis  hand 
and  getting  it  caught  and  his  fingers  mashed 
off  in  the  traveling  bl  ck.  Whatever  caused 
him  to  slip  was  then  unquestionably  the 
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worked  and  sought  employment  in  oil  fields 
for  several  months  prior  to  tbe  date  of  bis 
injuries,  he  bad  never  worked  In  a  derrick 
before,  and  was,  consequently,  inexperienced 
in  such  work;  that  when  he  was  in  tbe  act 
of  going  up  to  the  double-board  his  elder 
brother  called  Carter's  (the  foreman's)  at- 
tention to  the  fact  and  said  to  him,  "That 
kid  has  no  business  up  in  the  derrick";  that 
Carter,  notwithstanding  he  was  told  the 
boy  had  no  business  up  In  the  derrick,  per- 
mitted him  to  go  up  there  and  go  to  work 
on  the  double-board,  which  was  tantamount 
to  putting  him  at  work  there;  that  the  dou- 
ble-board was  slanting;  that  water  and  mud 
were  likely  to  be  upon  the  board  as  a  nec- 
essary incident  to  the  work  done  there;  that 
there  was  no  light  there  or  place  to  hang  a 
lantern  or  fix  a  torch;  that  the  plaintiff  was 
not  aware  of  the  fact  that  the  double-board 
was  slanting,  or  may  have  been  slippery  on 
account  of  water  or  mud.  From  these  facts 
we  do  not  think  it  can  be  said  as  a  matter 
of  law  that  the  defendant  was  not  guilty  of 
negligence  in  allowing  plaintiff,  when  his 
youth  and  inexperience  are  considered,  to 
be  at  work  on  the  double-board.  The  work 
at  such  time  and  place  would  be  dangerous 
to  a  man  accustomed  to  It  and  of  experience 
In  doing  it  under  the  most  favorable  circum- 
stances. However,  one  of  experience  in  sucb 
work  and  acquainted  with  the  condition  of 
the  double-board  would,  by  the  law,  be 
deemed  to  have  assumed  the  risk  Incident  to 
it  Whatever  risk  was  superadded  by  youth 
and  inexperience  of  the  plaintiff,  the  slant- 
ing of  the  board  and  its  being  wet  or  muddy 
would  not  be  considered  by  the  law  as  as- 
sumed by  him,  unless  he  had  been  warned  of 
the  danger  and  the  conditions  which  enhanc- 
ed it,  but  would  be  chargeable  to  the  de- 
fendant as  negligence.  It  is  for  these  rea- 
sons that  we  conclude  that  there  .was  evi- 
dence to  go  to  the  jury  upon  the  issue  of 
negligence  charged  against  the  defendant; 
and  that,  notwithstanding  the  conflict  in  the 
evidence  upon  the  facts  which  tend  to  show 
such  negligence,  tbe  jury  were  warranted  In 
finding  the  defendant  guilty  of  such  negli- 
gence. If,  however,  as  before  stated,  this 
negligence  was  not  tbe  proximate  cause  of 
plaintiff's  injuries,  the  verdict  in  his  favor 
cannot  be  sustained.  This  issue  was  sub 
mltted  to  the  jury  and  found  in  plaintiff's 
favor.  Our  reasons  for  holding  that  there 
was  evidence  which  warranted  its  submis- 
sion, and  reasonably  sufficient  to  support 
the  verdict,  will  be  briefly  stated. 

The  plaintiff  testified  that  he  did  not  know 
whether  the  double-board  was  slanting  or 
whether  it  was  wet  or  muddy,  and  that  he 
did  not  know  what  caused  him  to  slip.  If 
there  was  evidence  from  which  the  jury 


knowledge  that  men  standing,  In  doing  their 
work,  upon  dry  and  level  boards  do  not  ordi- 
narily slip  and  fall;  that  when  a  standing 
person's  foot  slips  and  be  loses  his  balance  In 
consequence,  there  must  necessarily  be  some 
cause  for  it  In  this  case,  the  evidence  Is 
sufficient  to  negative  the  fact  that  the  plain- 
tiff did  anything  himself  which  caused  him 
to  slip.  The  cause,  then,  must  lie  In  tbe 
nature  of  the  surface  upon  which  he  was 
standing;  and  when  this  surface  is  shown  to 
be  slanting  boards,  and  that,  as  a  conse- 
quence of  the  law  of  gravity,  one  Is  much 
more  apt  to  slip  when  on  an  Inclined  plane 
than  on  a  level  surface,  It  Is  reasonably  de- 
ducible  from  the  facts  In  this  case,  that  de- 
fendant's negligence,  in  having  an  inexperi- 
enced boy  at  work  some  40  feet  above  tbe 
ground  upon  slanting  double-boards,  liable 
to  become  slippery  from  mud  and  water,  was 
tbe  proximate  cause  of  his  slipping  and  the 
consequent  cause  of  his  injuries.  The  bur- 
den of  proving  that  plaintiff  was  guilty  of 
contributory  negligence  conducing  to  his  in- 
juries was  upon  the  defendant,  and  the  evi- 
dence upon  such  issue  is  not  such  as  war- 
rants us  In  finding  upon  it  counter  to  the 
verdict  Nor  do  we  think  that  the  evidence 
is  such  as  to  authorize  us  in  holding  that 
plaintiff's  injuries  resulted  from  a  risk  as- 
sumed by  bun  as  incident  to  bis  employment. 

These  conclusions  dispose  of  the  three  tlrat 
assignments  of  error  as  well  as  all  others  re- 
lating to  the  sufficiency  of  the  evidence  to 
support  the  verdict,  except  those  which  com- 
plain that  the  verdict,  as  well  as  the  judg- 
ment, Is  excessive.  There  can  be  no  ques- 
tion about  the  verdict  being  excessive;  for 
it  is  manifest  from  the  size  of  it,  when  the 
nature  and  character  of  the  injuries  are  con- 
sidered, that  the  jury  were  Influenced  by 
passion,  prejudice,  or  some  other  improper 
motive  In  assessing  such  heavy  damages. 
We  think  that  the  amount  for  which  the 
judgment  was  rendered  after  the  remittitur 
was  entered  is  entirely  too  large,  and  that 
a  still  further  remittitur  of  $1,500  should  be 
required  of  the  plaintiff. 

Assignments  of  error  from  8  to  12,  inclu- 
sive, are  directed  against  language  uttered 
by  plaintiff's  counsel  in  discussing  the  case 
before  the  jury.  It  would  require  more  tine 
and  space  than  we  have  to  set  forth  these 
various  assignments,  disclose  tbe  language 
complained  of  in  each,  the  exceptions  taken, 
the  manner  in  which  the  exceptions  were  tak- 
en, and  the  qualifications  and  explanations 
made  by  the  court  to  the  several  bills  of  ex- 
ceptions taken  by  defendant  to  the  various 
remarks  embodied  in  the  assignments.  We 
deem  it  only  necessary  to  say  that  we  have 
examined  and  considered  the  several  assign- 
ments mentioned,  and  that,  while  we  deem 


fluence  the  Jury  in  their  finding  upon  any 
Issue  Involving  plaintiff's  right  of  recovery; 
and  that  Inasmuch  as  we  have  held  the  ver- 
dict, even  with  the  remittitur  required  by 
the  trial  court,  excessive,  and  as  such  error, 
though  it  may  have  been  Induced  by  improp- 
er argument,  can  be  cured  by  a  remittitur 
(which  we  shall  require),  we  do  not  feel  that 
we  are  authorized  to  revise  the  Judgment  On 
any  point,  except  that  of  the  excessive  ver- 
dict, on  account  of  any  of  the  language  com- 
plained of. 

The  thirteenth  assignment  complains  of  the 
court's  refusing  to  give  this  special  Instruc- 
tion: "You  are  instructed  that  you  should 
not  consider  the  matter  of  vibration  in  the 
derrick,  if  there  was  any,  as  that  matter  is 
not  alleged  as  a  ground  of  negligence,  and 
you  will  therefore  disregard  the  argument  of 
plaintiff's  counsel  with  regard  to  vibration, 
if  any,  in  the  derrick,"  requested  by  defend- 
ant's counsel.  The  request  was  made  in  view 
of  one  of  counsel  for  plaintiff,  In  bis  argu- 
ment, using  this  language:-  "Mr.  Campbell 
tells  you  that  there  couldn't  have  been  enough 
slant  In  the  board  to  cause  anybody  to  slip. 
I  am  glad  he  put  that  book  under  the  table 
there  for  you  to  look  at  You  can  see  your- 
self that  there  is  a  slant,  and  when  that  der- 
rick was  vibrating,  under  the  motion  of  the 
machinery,  any  little  slant  could  cause  a 
man's  footing  to  slip";  to  which  counsel  for 
defendant  objected  upon  the  ground  that 
there  was  no  evidence  that  there  was  any 
vibration  In  the  derrick,  nor  allegations  of 
vibration  In  the  pleadings.  Whereupon  plain- 
tiff's counsel  replied:  "Well,  I  will  argue 
that  there  was  vibration  then,"  and  proceeded 
to  argue  there  must  have  been  vibration  in 
the  derrick,  and  that,  in  connection  with  the 
vibration,  there  was  enough  slant  to  cause 
the  fall.  This  argument  was  made  by  coun- 
sel without  criticism  or  rebuke  by  the  court 
In  explanation  of  the  bill  of  exception,  which 
discloses  these  matters  the  trial  Judge  ap- 
pended this  statement:  "There  was  no  al- 
legation as  to  the  vibration  of  the  derrick, 
but  the  counsel's  argument  was  based  upon 
the  testimony  as  to  Its  construction  and 
weight  that  was  being  placed  upon  it  and 
the  conclusion  that  he  drew  from  the  der- 
rick, its  height,  and  its  construction  and  the 
weight  that  was  being  placed  upon  It,  was 
that  it  must  necessarily  have  vibrated,  and 
such  vibration  taken  in  connection  with  the 
slanting  board,  it  was  argued,  would  natural- 
ly cause  a  man  to  slip,  which  argument  seem- 
ed to  me  under  the  decisions  to  be  a  legiti- 
mate deduction  from  the  facts  as  they  were 
alleged  to  be  by  plaintiff's  counsel.  The 
point  made  by  plaintiff's  counsel  Is  that  there 
was  no  allegation  of  vibration,  consequently 
there  should  be  no  argument  on  that  point 


that  It  vibrated,  it  seems  to  us  that  the  fact 
of  such  vibration  was  evidence  which  might 
be  taken  and  considered  by  the  Jury  In  deter- 
mining the  question  as  to  whether  the  de- 
fendant was  negligent  in  having  a  slanting 
double-board  up  in  the  derrick  for  Its  serv- 
ants to  do  their  work  upon.  It  simply  being 
evidence  of  negligence  upon  this  issue,  it  was 
not  necessary  for  plaintiff  to  allege  it  in 
order  to  prove  the  vibration  or  to  argue  that 
the  circumstances  In  evidence  showed  that 
there  must  have  been  such  vibration.  No 
one  would  contend  that  such  a  vibration  in 
Itself  was  negligence,  for  It  was  simply  an 
incident  to  the  use  of  the  derrick,  arising 
from  its  construction  and  the  work  that  was 
being  done  upon  it.  If  such  an  Incident  bore 
upon  the  issue  of  the  negligence  alleged  (as 
we  think  It  did),  plaintiff  had  the  right  to 
argue  its  existence  from  the  circumstances, 
as  evidence  tending  to  show  that  defendant 
was  negligent  in  maintaining  the  slanting 
double-board  in  its  derrick.  To  have  given 
the  charge  requested  would  have  been  to  de- 
prive the  plaintiff  of  this  evidence,  which 
tended  to  show  negligence,  and  to  have  de- 
stroyed the  effect  of  legitimate  argument  of 
his  counsel  upon  It 

The  defendant  having  specially  'pleaded 
that  plaintiff's  injury  was  due  to  his  con- 
tributory negligence  in  that  "he  voluntarily 
and  of  his  own  accord  reached  out  beyond 
the  double-board,  on  which  he  was  standing, 
and  undertook  to  and  did  seize  hold  of  the 
traveling  line  of  the  traveling  block  while 
the  same  was  In  motion,"  and  the  court  in 
its  main  charge  having  Instructed  the  Jury 
that  if  "plaintiff's  hand  was  hurt  by  his  own 
contributory  negligence,  or  that  it  was  caus- 
ed by  his  voluntarily  reaching  out  and  un- 
necessarily taking  hold  of  the  traveling  block 
while  the  same  was  in  motion,"  to  return  a 
verdict  for  the  defendant,  which  was  a  sub- 
mission of  the  very  ground  of  contributory 
negligence  averred,  it  was  not  error  for  the 
court  to  refuse  the  defendant's  ninth  special 
charge,  which  is  the  subject  of  the  fourteenth 
assignment  of  error.  Besides,  the  special 
charge  was  improper  because  it  ignored  plain- 
tiff's minority  and  inexperience.  T.  &  P.  Ry. 
v.  Brick,  83  Tex.  598,  20  S.  W.  511;  Wood  v. 
Texas  Cotton  Product  Co.  (Tex.  Civ.  App.)  88 
S.  W.  496;  T.  &  P.  Ry.  v.  Phillips,  91  Tex. 
278,  42  S.  W.  852;  T.  &  P.  Ry.  Co.  v.  Crump 
(Tex.)  115  S.  W.  27. 

The  refusal  of  the  special  charge  complain- 
ed of  by  the  fifteenth  assignment  of  error 
was  proper  because  the  defendant's  vice  prin- 
cipal, Will  Carter,  saw  the  plaintiff  going  up 
the  derrick  to  go  to  work  on  the  double-board, 
was  informed  of  his  inexperience  and  that 
he  ought  not  to  be  there.  Yet,  without  in- 
structing him  or  warning  him  of  the  danger 


requested,  that  if  they  "believed  from  the 
evidence  that  plaintiff  volunteered  to  perform 
the  work  on  the  double-board  of  the  derrick — 
that  Is,  vent  up  there  without  orders — and 
that  he  failed  to  Inform  himself  as  to  the 
proper  method  and  manner  of  doing  the  same, 
and  as  to  the  danger  incident  thereto,  if  any, 
to  return  a  verdict  for  the  defendant,  even 
though  they  should  believe  from  the  evidence 
that  there  were  dangers  connected  with  the 
work  which  were  unknown  to  plaintiff  and 
that  defendant  failed  to  inform  him  thereof." 
The  plaintiff  cannot  be  considered  as  a  "vol- 
unteer" in  a  sense  that  would  authorize  such 
a  charge,  for  in  view  of  the  evidence  in  this 
case,  he  should  be  regarded  in  the  light  of 
having  been  put  to  the  work  which  he  was 
doing  by  his  foreman. 

Special  charge  No.  18  was  rightly  refused, 
because  it  ignored  plaintiff's  minority  and 
inexperience  as  factors  to  be  considered  by 
the  jury  in  determining  the  issue  of  assumed 
risk,  and  excused  defendant's  failure  to  warn 
him  of  the  danger  incident  to  the  slanting 
double-board,  if  It  did  not  know  of  the  fact 
that  it  was  slanting,  whereas  the  law  charg- 
ed the  defendant  with  the  knowledge  of  such 
fact;  for  it  was  its  duty  to  know  of  the  con- 
ditions of  the  place  where  it  put  Its  servant 
to  work,  which  would  make  it  extrahazard- 
ous. Besides,  the  special  charge  would  have 
charged  the  plaintiff  with  knowledge  of  facts 
which  would  make  the  place  where  he  was  at 
work  dangerous,  regardless  of  his  Ignorance 
of  such  facts  or  of  the  danger  Incident  to 
them.  A  servant  never  assumes  the  risk  of 
conditions  of  which  be  is  ignorant  and  Is  not 
charged  with  knowledge  of;  and  not  then, 
unless  be  may  reasonably  apprehend  or  ap- 
preciate the  danger  incident  to  such  condi- 
tions. 

Special  charge  No.  17,  the  refusal  of  which 
is  the  subject  of  the  seventeenth  assignment 
of  error,  was  also  properly  refused,  because 
it  ignored  plaintiff's  minority  and  inexperi- 
ence, and  required  a  verdict  against  him 
if  he  had  knowledge  of  or  was  charged  with 
knowledge  of  certain  conditions  which  caused 
his  Injuries  without  regard  to  whether  he 
knew  of  the  danger  Incident  to  such  condi- 
tions or  not. 

There  was  no  evidence  tending  to  show 
that  plaintiff  put  his  hand  In  the  wheel,  or 
traveling  block,  without  the  exercise  of  ordi- 
nary care  to  protect  himself.  On  the  con- 
trary, it  indisputably  appears  from  the  evi- 
dence that  his  band  got  caught  In  the  travel- 
ing block  in  his  effort  to  save  himself  from 
a  fall  caused  by  defendant's  negligence,  un- 
der such  circumstances  as  to  render  him  in- 
capable of  exercising  any  judgment  or  care 


without  the  exercise  of  that  care  which  was 
incumbent  upon  him  to  protect  himself  from 
injury,  to  find  in  its  favor  regardless  of  its 
negligence. 

The  court  did  not  err  in  refusing  special 
charge  No.  20;  for  there  was  no  evidence 
whatever  tending  to  show  that  plaintiff's  in- 
juries were  caused  or  resulted  from  the  fin- 
ger-board. To  have  given  such  charge  would 
have  diverted  the  jury  from  the  real  Issue  in 
the  case,  and  might  hare  Induced  them  to 
believe  that  the  court  was  of  the  opinion  that 
plaintiff's  injuries  resulted  from  a  cause  dif- 
ferent from  what  he  alleged,  when.  In  fact, 
there  was  no  evidence  of  any  other  cause. 

The  matter  as  to  whether  plaintiff  was  a 
volunteer  In  doing  the  work  where  he  was 
injured  was  properly  submitted  to  the  jury 
in  the  eighth  paragraph  of  the  court's  charge. 
Therefore  the  fifth  special  charge  requested 
by  defendant  on  the  subject  was  properly  re- 
fused. 

The  twentieth,  twenty-first,  twenty-second, 
and  twenty-fourth  assignments  of  error, 
which  complain  of  the  court's  charge,  which 
is  obviously  correct,  are  overruled. 

If  there  was  error  in  the  admission  of  the 
testimony  complained  of  by  the  twenty-sixth 
assignment,  such  error  was  cured  by  the 
court's  instructing  the  jury,  in  the  tenth  par- 
agraph of  its  charge,  not  to  consider  such 
evidence. 

The  other  assignments  of  error  have  been 
considered  and  disposed  of  along  with  others 
which  assail  the  verdict  upon  the  ground  of 
insufficiency  of  the  evidence  to  support  it 

If  the  plaintiff  will,  within  10  days,  file  a 
remittitur  in  this  court  of  $1,600,  the  judg- 
ment will  be  affirmed,  otherwise,  it  will  be 
reversed  and  the  cause  remanded. 


GDLF.  C.  &  S.  F.  RT.  CO.  v.  STATE. 
(Court  of  Civil  Appeals  of  Texan.   May  12, 
1909.   On  Rehearing.  July  2,  1909.) 

1.  Railboads  ({  9*)— Regulation  bt  Rail- 
road Commission. 

The  power  to  regulate  the  operation  of  rail- 
roads by  a  commission  rests  upon  the  principle 
that  the  state  has  control  over  property  and 
pursuits  of  a  public  nature;  the  commission 
derives  all  its  power  from  the  statute  which 
creates  it;  its  functions  and  duties  are  ad- 
ministrative or  ministerial,  and  neither  legis- 
lative nor  judicial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  13 ;  Dec.  Dig.  8  9.*] 

2.  Constitutional  Law  (§  02*)  —  Delega- 
tion of  Legislative  Poweb  —  Railroad 
Commission. 

The  constitutional  inhibition  against  the 
delegation  of  legislative  power  does  not  prevent 
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the  grant  of  authority  to  make  rules  and  regula- 
tions for  the  government  of  a  particular  sub- 
ject, and,  in  creating  a  board  of  railroad  com- 
missioners and  Investing  it  with  authority  to 
make  rules  and  regulations  for  the  government 
of  railroads,  the  Legislature  really  enacts  the 
law  which  governs  the  subject,  but  intrusts  to 
the  board  the  execution  of  the  law,  and  for 
the  law  the  statute  must  be  looked  to,  as  the 
commissioners  cannot  enact  laws,  although  tbey 
may  make  reasonable  rules  and  regulations 
when  the  authority  to  make  such  rules  and 
regulations  is  expressly  or  impliedly  conferred 
upon  them  by  statute. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  I  99 ;  Dec.  Dig.  |  62.*] 

On  Rehearing. 

3.  Constitutional  Law  (|  87*) — Rights  or 
Pbopkbtt — Railroads. 

While  railway  corporations  are  charged 
with  certain  duties  to  the  public  their  proper- 
ty does  not  belong  to  the  people,  but  is  as  much 
their  own  as  the  property  of  any  city  or  gov- 
ernment, and  the  Constitution,  both  state  and 
national,  affords  the  same  protection  to  them 
in  their  rights  of  property  that  it  does  an  in- 
dividual. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  156;  Dec.  Dig.  i  87.*] 

4.  Railroads  (§  225*)— Fubnishino  Cabs- 
Duty. 

It  is  the  paramount  duty  of  a  railroad  com- 
pany to  equip  and  maintain  a  sufficient  number 
of  suitable  engines  and  cars  to  meet  the  de- 
mands of  traffic  along  its  own  line  of  railway, 
or  at  least  to  use  ordinary  care  and  diligence 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  739;  Dec.  Dig.  |  225.*] 

5.  Cabbibbs  (I  170*)  —  Fubnishing  Cabs  — 
Connecting  Cabbiebs— Common  Law. 

At  common  law  shippers  cannot  Insist  that 
the  initial  carrier  shall  provide  them  with  suffi- 
cient cars  for  the  transportation  of  their  goods 
to  any  point  beyond  its  own  line  of  road ;  for 
the  carrier's  obligation  to  provide  equipments 
is  limited  to  service  over  Its  own  route. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  740-742;  Dec.  Dig.  |  170.*] 

6.  Constitutional  Law  (|  48*)  —  Validity 
or  Statutes— Determination. 

It  is  the  duty  of  the  court  to  give  a  stat- 
ute that  construction  which  is  in  accordance 
with  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;  Dec.  Dig.  1  48.*] 

7.  Eminent  Domain  (§  69*)— Taking  Pbop- 
ebty  Without  Compensation— Cabbiebs— 
Compelling  Deuveby  or  Cabs  Beyond 
Its  Own  Line. 

Rev.  St  1895,  art.  4575,  provides  that  a 
railroad  company  shall  deliver  cars  loaded  or 
empty  destined  to  points  on  the  line  of  con- 
necting railroads  without  delay  or  discrimina- 
tion. A  railroad  commission  under  Rev.  St. 
1895,  art.  4575.  creating  the  commission,  and 
under  article  4574,  promulgated  an  order  pro- 
viding that  every  railroad  company  operating 
a  railroad  between  points  within  the  state 
shall  receive,  when  tendered  to  it  by  a  shipper 
at  a  station  on  Its  line,  every  loaded  car  in- 
tended for  transportation  over  its  line,  and 
thence  to  a  point  on  any  connecting  line,  and 
shall  haul  the  same  over  its  line  and  its  junc- 
tion with  the  next  connecting  line,  and  deliver 
it  to  the  connecting  line  for  further  transporta- 
tion. A  railroad  company,  having  just  enough 
cars  to  satisfy  the  traffic  on  Its  own  line,  re- 
fused to  receive  for  transportation  beyond  its 


own  line  one  of  its  own  oars,  and  a  penalty 
was  assessed  against  it  therefor.  Held,  tha( 
the  statute  and  order  not  making  any  provision 
to  compensate  the  carrier  for  the  loss  or  de- 
livery of  cars  getting  beyond  its  control,  if 
construed  to  compel  the  carrier  to  carry  and 
deliver  its  own  cars  beyond  its  own  line  under 
such  circumstances,  is  unconstitutional  as  tak- 
ing property  without  compensation  under  Const 
U.  S.  Amend.  5,  and  Const  Tex.  art  1,  f  17. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  (  171 ;  Dec.  Dig.  5  69.*] 

8.  Constitutional  Law  (|  297*)— Due  Pbo- 
CE86  to  Compel  Cabbiebs  to  Deliveb  Cabs 
Beyond  Its  Own  Line. 

Held,  also,  that  the  statute  and  order,  if 
construed  to  compel  the  carrier  to  deliver  its 
own  cars  beyond  its  own  line  under  the  circum- 
stances, Is  unconstitutional  as  denying  due  pro- 
cess of  law,  under  Const  U.  S.  Amend.  14,  and 
Const  Tex.  art  1,  {  13. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  832;  Dec.  Dig.  { 
297.*] 

9.  Constitutional  Law  (|  48*)— Construc- 
tion of  Statute  in  Favob  of  Constitu- 
tionality. 

In  order  that  such  statute  and  order  be 
held  constitutional,  it  would  be  construed  to 
mean  that  the  carrier  must  receive  from  the 
shipper  for  transportation  beyond  its  own  line 
the  shipper's  cars,  and  not  the  carrier's  own 
cars. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  46 ;  Dec.  Dig.  §  4a*] 

Error  from  District  Court,  Bosque  Coun- 
ty; D.  L.  Lockett,  Judge. 

Action  by  the  State  of  Texas  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany to  recover  a  penalty.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed,  and  judgment  rendered. 

Terry,  Cavln  &  Mills  and  Chas.  K.  Lee, 
for  plaintiff  In  error.  R.  V.  Davidson  and 
James  D.  Walthall,  for  defendant  In  error. 


NEILL,  J.  This  action  was  brought  by 
the  state,  hereinafter  called  plaintiff,  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  alleged  to  be  a  railroad  organized 
and  existing  under  the  laws  of  the  state  of 
Texas,  which  Is  hereinafter  called  defend- 
ant, to  recover  $5,000  as  a  penalty  under 
article  4579,  Rev.  St  1895,  for  an  alleged 
failure  and  refusal  of  the  defendant  to  com- 
ply with  an  order  of  the  Railroad  Commis- 
sion of  this  state,  known  as  "Circular  No. 
199."  Upon  a  trial  before  the  court,  with- 
out a  jury,  judgment  was  rendered  against 
the  defendant  In  the  sum  of  $500  for  violat- 
ing said  order.  It  has  appealed  from  the 
judgment 

The  trial  court  filed  conclusions  of  fact 
and  of  law  in  the  case.  And  as  its  conclu- 
sions of  fact  are  supported  by  the  evidence 
and  are  not  complained  of,  we  adopt  Its  find- 
ings of  fact,  which  we  herein  copy;  and  as 
the  trial  court's  conclusions  of  law  are  as- 
sailed by  the  assignments  of  error,  we  will 
also  copy  tbem. 


•For  other  cum  see  same  topic  and  1*011011  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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slon  of  the  state  of  Texas,  on  January  6, 
1896,  made  an  order,  and  made  and  Issued 
circular  No.  199  as  set  forth  In  the  plain- 
tiff's  original  petition,  to  the  effect  and  in 
the  terms  in  said  petition  set  forth,  same 
haying  been  made  after  due  notice  under 
the  law  to  all  parties  interested,  said  order 
being  known  as  'Circular  No.  199,'  and  is 
as  follows,  to  wit: 

"  'Office  of  Railroad  Commission  of  Texas. 
"  'Circular  No:  199,  General  Order. 
"  'Austin,  Texas,  January  6th,  1896. 

"'It  Is  ordered  by  the  Railroad  Commis- 
sion of  Texas  that  the  following  rules  and 
regulations  shall  be,  and  they  are  hereby, 
established  to  govern  In  the  reception,  trans- 
portation and  delivery  of  loaded  cars  from 
point  to  point  on  railroads  within  the  state 
of  Texas. 

"  '(1)  Every  railroad  company  operating  a 
railroad  between  points  within  the  state  of 
Texas  shall  receive,  when  tendered  to  it  by 
a  shipper  at  a  station  on  its  line,  every  load- 
ed car  intended  for  transportation  over  its 
line  to  a  point  on  its  line,  also  every  loaded 
car  intended  for  transportation  over  Its  line 
and  thence  to  a  point  on  any  connecting  line 
of  railroad.  Hating  received  from  a  ship- 
per a  loaded  car  destined  to  a  point  on  its 
line,  the  company  so  receiving  such  loaded 
car  shall  forward  and  haul  the  same  over  Its 
line  to  destination;  and  having  received 
from  a  shipper  a  loaded  car  destined  to  a 
point  on  a  connecting  line,  the  company  so 
receiving  such  loaded  car  shall  forward  and 
haul  same  over  Its  line  to  Its  junction  with 
the  next  connecting  line  to  which  It  shall 
at  such  Junction  deliver  same  for  further 
transportation. 

"'(2)  Every  railroad  company  operating  a 
railroad  between  points  within  the  state  of 
Texas,  shall  receive,  when  tendered  to  it  by 
a  connection  at  a  place  of  Junction  of  their 
tracks,  every  loaded  car  Intended  for  trans- 
portation over  its  line  to  a  point  on  its  line 
and  also  every  loaded  car  Intended  for  trans- 
portation over  Its  line  and  thence  to  a  point 
on  any  connecting  line.  Having  received 
from  a  connection  a  loaded  car  destined  to 
a  point  on  its  line  the  company  so  receiving 
such  loaded  car  shall  forward  and  haul  same 
over  Its  line  to  destination;  and  having  re- 
ceived from  a  connection  a  loaded  car  des- 
tined to  a  point  on  any  connecting  line,  the 
company  so  receiving  such  loaded  car  sha' 
forward  and  haul  same  over  Its  line  to  Its 
Junction  with  the  next  connection  line  tc 
which  it  shall  deliver  same  for  further  trans- 
portation. 

"  '(3)  Connecting  lines,  as  used  in  this  cir- 
cular, are  two  or  more  lines  connecting  with 
each  other  by  crossing  each  other's  track 


used  In  this  circular,  Is  the  place  at  which 
they  cross  each  other's  tracks  or  otherwise 
connected. 

"  '(5)  Nothing  herein  contained  shall  af- 
fect the  rules  and  regulations  now  recog- 
nized and  enforced  by  the  railroad  compa- 
nies of  this  state  in  respect  to  charges  for 
car  mileage  upon  loaded  or  empty  cars. 

'"This  order  shall  take  effect  January 
27th,  1896.      John  H.  Reagan,  Chairman. 
"  'L.  J.  Storey, 
•*  «N.  A.  Steadman, 

"  'Commissioners. 
"'Attest:   J.  J.  Arthur,  Secretary.' 

"Second.  That  thereafter,  Upon  complaint 
being  made  by  the  Lumpkin  Flour  Mills  of 
Meridian,  Bosque  county,  Tex.,  the  said  Rail- 
road Commission  of  Texas,  on  January  4, 
1907,  gave  and  issued  Its  special  notice  to 
defendant  of  a  hearing  as  to  said  complaint, 
which  said  special  notice  is  as  follows: 

"  'January  4,  1907. 

"  'Special  Notice. 

"It  Is  ordered  that  notice  be  and  the 
same  Is  hereby  given  to  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company,  and  all  other 
parties  interested,  that  the  Railroad  Com- 
mission of  Texas  will  on  Tuesday,  January 
22,  1907,  at  its  office  in  the  capital  at  Austin, 
take  up  and  consider  the  matter  of  a  com- 
plaint filed  with  this  commission  under  the 
date  of  January  1st,  1907,  by  the  Lumpkin 
Flour  Mills  of  Meridian,  Texas,  said  com- 
plaint containing  allegations  as  follows: 

"  'That  on  November  28th,  1906,  said  com- 
plainant delivered  to  the  defendant  railway 
company  a  shipment  of  mill  stuff  at  its 
station  of  Meridian,  said  shipment  being 
loaded  in  A.  T.  car  24197  and  being  con- 
signed to  G.  W.  Dunlap  at  Mllllcan,  Texas, 
a  station  on  the  line  of  railway  of  the  Hous- 
ton tc  Texas  Central  Railroad  Company, 
the  said  defendant  railway  company  accept- 
ed said  shipment,  signed  bill  of  lading  there- 
for, and  transported  said  loaded  car  to  Nava- 
sota,  Texas,  the  junction  of  its  line  of  rail- 
road with  the  line  of  the  Houston  &  Texas 
Central  Railroad,  where  said  defendant  rail- 
way company  failed  and  refused  to  deliver 
said  loaded  car  to  the  Houston  St  Texas  Cen- 
tral Railroad  Company  for  further  trans- 
portation to  the  destination  named  in  the 
bill  of  lading. 

"'And  it  appearing  to  this  commission 
that  the  said  failure  and  refusal  on  the  part 
of  the  defendant  railway  company  to  so  de- 
liver said  loaded  car  to  Its  connection  for 
further  transportation  Is  In  direct  violation 
of  an  order  heretofore  entered  by  this  com- 
mission, to  wit,  circular  No.  199.  effective 
January  27th,  1896,  this  commission  will,  at 


Tex.) 


GULF,  0.  &  8.  r.  BY.  00.  STATE. 


1031 


said  bearing,  consider  the  matter  of  a  pro- 
posed order  directing  the  Attorney  General 
of  Texas  to  Institute  and  prosecute  In  a 
court  of  competent  jurisdiction,  all  necessary 
suit  or  suits  against  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  for  the  collec- 
tion of  penalties  provided  by  law  for  tbe 
violation  of  and  noncompliance  with  orders 
of  this  commission. 

"'All  parties  Interested  In  tbe  matters 
above  Bet  forth  are  requested  to  present  to 
the  commission,  on  the  date  of  said  hearing, 
all  facts  within  their  knowledge  pertaining 
thereto,  and  said  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  will  show  cause,  If  any  it 
can,  why  the  order  and  direction  to  the  At- 
torney General  of  Texas,  as  above  set  forth, 
should  not  be  made. 

"'L.  J.  Storey,  Chairman. 

•"Allison  Mayfleld, 

"  'O.  B.  Colquitt, 

"  'Commissioners. 
"'Attest:  B.  R.  McLean,  Secretary.' 

"Third.  That  on  such  hearing  the  said 
Railroad  Commissioner  of  Texas  made  its 
order  and  findings,  which  I  find  to  be  true, 
as  follows: 

**  'Office  of  Railroad  Commission  of  Texas. 
"'Austin,  Texas,  March  2nd,  1907. 
"'Hearing  No.  693. 
"  The  State  of  Texas  ex  rel.  The  Lumpkin 
Flour  Mills  v.  G.,  C.  &  S.  F.  Ry.  Co. 
M  'Loaded  Cars.   Refusal  to  Deliver  to 
Connections. 

"'The  above  numbered  and  entitled  cause 
having  been  called  for  trial  by  the  commis- 
sion at  its  January  term,  1907,  and  the  com- 
mission having  heard  the  evidence  offered 
and  statements  of  parties  interested,  and 
having  now  duly  considered  the  same; 

"  'And  it  appearing  to  the  commission, 
from  the  facts  developed  upon  the  hearing 
of  this  cause,  that  on  November  28,  1906,  the 
complainant,  the  Lumpkin  Flour  Mills,  de- 
livered to  the  defendant  railway  company 
a  shipment  of  mill  stuff  at  Its  station  at 
Meridian,  said  shipment  being  loaded  in  A. 
T.  car  No.  24197,  and  being  consigned  to  G. 
W.  Dunlap  at  Millican,  Texas,  a  station  on 
tbe  line  of  railroad  of  the  Houston  &  Texas 
Central  Railroad  Company;  that  said  de- 
fendant railway  company  accepted  said  ship- 
ment, signed  and  delivered  to  consignor  a  bill 
of  lading  therefor  and  transported  said  load- 
ed car  to  Navasota,  Texas,  the  junction  of 
its  line  of  railroad  with  the  line  of  railroad 
of  the  Houston  &  Texas  Central  Railroad 
Company,  and  at  said  junction  of  Navasota 
said  defendant  railway  company  failed  and 
refused  to  deliver  said  loaded  car  to  the  said 
Houston  &  Texas  Central  Railroad  Company 
for  further  transportation  td  the  destination 
named  in  the  bill  of  lading. 

".'And  it  further  appearing  to  the  commis- 
sion that  said  failure  and  refusal  on  the  part 
of  the  defendant  railway  company  to  so  de- 
liver said  loaded  car  to  its  connection  for 


farther  transportation  Is  in  direct  violation 
of  the  terms  and  provisions  of  an  order  here- 
tofore entered  by  this  commission,  to  wit, 
circular  No.  199,  effective  January  27,  1896, 
which  said  failure  and  refusal  on  the  part 
of  the  defendant  railway  company  to  com- 
ply with  and  be  governed  by  the  terms  of 
Bald  circular  No.  199  is  a  violation  by  said 
railway  company  of  laws  and  subjects  said 
company  to  the  penalties  prescribed  by  law 
to  be  recovered  by  the  state  of  Texas  for 
failure  by  railway  companies  to  comply  with 
and  be  governed  by  the  terms  of  the  orders 
of  this  commission. 

"Tt  1b  therefore  hereby  ordered  by  the 
Railroad  Commission  of  Texas,  that  the  At- 
torney General  of  Texas  be  and  be  is  here- 
by directed  and  instructed  to  institute  and 
prosecute  in  a  court  of  competent  jurisdic- 
tion all  necessary  legal  proceedings  against 
said  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  for  the  recovery  by  the  state  of 
Texas  of  the  penalties  above  referred  to. 

"'It  is  further  ordered  that  all  papers  in 
this  cause,  together  with  all  documentary 
evidence  before  the  commission  pertaining 
thereto,  be  and  are  hereby  referred  to  the 
Attorney  General  for  his  use  and  assistance 
In  the  prosecution  of  the  legal  proceedings 
hereby  ordered  to  be  instituted  and  prosecut- 
ed by  him. 

"'Allison  Mayfleld,  Chairman. 

*"L  J.  Storey, 

"O.  B.  Colquitt, 

"  'Commissioners. 
"'Attest:  E.  R.  McLean,  Secretary.' 

"Fourth.  I  further  find  that  the  Lumpkin 
Flour  Mills  in  November,  1906,  made  a  de- 
mand on  the  defendant,  G.,  C.  &  S.  F.  Ry. 
Co.,  for  a  car  in  which  to  load  and  ship  mill 
stuff  from  Meridian,  on  defendant's  line,  to 
Millican,  on  the  line  of  the  Houston  &  Tex- 
as Central  Railway  Company,  and  thereafter 
tendered  to  defendant  a  car  load  of  mill 
stuff  loaded  in  car  A  T.  No.  24197.  That  the 
first  demand  for  said  car  was  made  in  the 
form  of  a  written  statutory  demand  under 
articles  4497,  4498,  4499,  and  4600  of  the  Re- 
vised Statutes  of  1895  of  Texas,  and  the 
amendments  thereof. 

"Fifth.  That,  at  the  time  the  first  demand 
for  the  car  was  made,  the  defendant  notified 
Lumpkin  Flour  Mills  that  it  would  furnish  a 
car  to  go  to  the  end  of  its  line,  in  this  in- 
stance Navasota,  for  the  intended  shipment, 
the  shipment  there  to  be  delivered  to  any 
consignee  that  might  be  named  by  tbe  ship- 
per, or  to  go  to  the  next  connecting  line,  but 
it  would  not  permit  Its  car  to  go  beyond  Its 
own  line,  and  that  when  the  shipper  began 
loading  of  the  car,  and  also  when  the  car  as 
loaded  was  tendered  for  shipment,  the  de- 
fendant likewise  and  again  advised  the  ship- 
per that  the  freight  would  only  be  accepted 
to  go  to  the  junction  point  of  the  Houston  A 
Texas  Central  Railroad  Company,  to  wit, 
Navasota,  and  that  the  car  would  not  be  al- 
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Meridian,  Tex.,  to  Milllcan,  Tex.,  and  shows 
the  shipment  to  have  been  full  car  load  of 
flour,  bran,  and  chops,  and  the  freight 
charges  therefor,  or  the  full  distance  of 
Meridian  to  Milllcan,  was  prepared,  and 
that  it  was  loaded  In  A.  T.  car  No.  24197. 
The  defendant's  local  agent  at  Meridian  in- 
dorsed on  said  bill  of  lading  'Car  to  go  to 
jet.  only,'  by  which  was  meant  that  the  car 
was  to  go  to  the  junction  only. 

"Seventh.  That  the  defendant  never  agreed 
to  allow  the  car  to  go  beyond  Us  own  line, 
and  the  shipper  never  consented  that  the  car 
should  be  stopped  at  the  Junction  point,  Nava- 
sota,  but  the  shipper  tendered  the  shipment  as 
a  through  shipment  from  Meridian,  Tex.,  to 
Milllcan,  Tex.,  and  Insisted  on  its  transporta- 
tion thereto.  The  freight  charges  were  paid 
by  the  shipper  at  Meridian  clear  through  to 
Milllcan,  and  these  charges  were  paid  to  de- 
fendant at  the  time  of  delivery  of  the  ship- 
ment. It  has  for  years  been  the  custom 
among  railroads  to  collect  freight  for  the 
entire  Journey  over  one  or  more  lines,  either 
at  the  point  of  shipment  or  at  the  point  of 
destination,  and  the  shipper  In  this  instance 
had  the  option  of  paying  full  amount  of  the 
freight  at  Meridian  or  Milllcan. 

"Eighth.  Upon  the  arrival  of  said  car  at 
Navasota,  the  defendant  notified  the  Houston 
&  Texas  Central  Railroad  Company  of  the 
arrival  of  said  car  and  shipment,  and  called 
on  it  to  furnish  a  car  into  which  the  ship- 
ment might  be  transferred,  and  agreed  to 
make  the  transfer  at  its  own  expense,  and 
held  itself  willing  and  ready  to  transfer  said 
shipment  if  said  Houston  &  Texas  Central 
Railroad  Company  would  furnish  a  car  to 
put  it  in,  but  said  Houston  &  Texas  Central 
Railroad  Company  declined  and  refused  to 
furnish  a  car  to  put  the  shipment  in.  That 
defendant  was  willing  and  ready  to  deliver 
the  contents  of  said  car  at  its  depot  at  Na- 
vasota, or  from  its  car  to  any  shipper  or  con- 
signee or  to  its  connecting  line,  the  Houston 
&  Texas  Central  Railroad  Company,  but  was 
not  willing  to  turn  over  its  car  to  the  Hou- 
ston &  Texas  Central  Railroad  Company  and 
let  the  shipment  go  forward  in  the  car  to  des- 
tination on  the  line  of  that  railroad. 

"Ninth.  That  the  said  car  was  the  proper- 
ty of  the  defendant 

"Tenth.  That  at  the  time  of  the  tender  of 
said  car  to  the  defendant,  and  at  the  time  of 
the  requisition  and  demand  therefor,  and  at 
all  times  the  said  car  was  at  Navasota  in  the 
custody  of  defendant,  there  was  a  very  great 
and  unusual  amount  of  traffic  moving  over 
the  lines  of  the  railroads  in  Texas  and  of 
this  defendant,  and  defendant  did  not  have 
cars  enough  to  move  the  traffic  offering  on  its 
own  line  promptly,  and  did  not  have  cars 
enough  to  furnish  on  statutory  demands  and 


had  heretofore  fixed  a  through  rate  for 
freight  of  the  Character  In  question  from 
Meridian  to  Milllcan,  and  under  the  provi- 
sions and  requirements  of  law  the  defendant 
had  agreed  with  the  Houston  &  Texas  Cen- 
tral Railway  Company  on  what  proportion 
of  such  rates  the  defendant  should  have  for 
the  haul  on  its  own  lines,  but  this  agreement 
and  the  rate  so  provided  did  not  make  any 
provision  as  to  cars  of  one  company  passing 
to  another. 

"Twelfth.  That  had  the  defendant  allowed 
Its  cars  to  go  to  the  Houston  &  Texas  Cen- 
tral Railway  it  would  have  passed  beyond  its 
control,  and  defendant  could  not  have  con- 
trolled the  time  when  it  could  get  the  car 
back,  and  would  have  been  deprived  of  the 
use  of  the  car  during  all  of  the  time  it  was 
off  of  its  line,  and  until  the  Houston  &  Texas 
Central  Railway  should  have  returned  it  to 
defendant 

"Thirteenth.  That  defendant  In  the  han- 
dling of  the  shipment  in  this  case  accorded-  to 
the  shipper  the  same  privilege  it  accorded  to 
all  other  shippers  under  like  circumstances, 
and  the  state  does  not  claim  any  discrimina- 
tion in  this  case  except  for  the  refusal  of  the 
defendant  to  allow  its  car  to  go  beyond  its 
own  line  contrary  to  the  order  of  the  Rail- 
road Commission  as  pleaded  and  contrary  to 
the  provisions  of  article  4674,  Rev.  St  1893. 

"Fourteenth.  That  the  shipment  in  ques- 
tion was  an  intrastate  shipment  from  Me- 
ridian, Tex.,  to  Milllcan,  Tex.;  that  the  junc- 
tion point  of  the  defendant's  line  en  route  to 
Milllcan  with  the  Houston  &  Texas  Central 
Railway  Company  is  Navasota,  Tex.,  the  de- 
fendant not  having  a  line  of  road  clear 
through  from  Meridian  to  Milllcan.  The  dis- 
tance from  Meridian  to  Navasota  is  168  miles, 
and  the  distance  from  Navasota,  to  Milllcan 
is  10  miles. 

"Fifteenth.  That  said  car  and  its  contents 
arrived  at  Navasota  about  December  1,  1906, 
and  remained  there  in  the  custody  and  pos- 
session of  the  defendant  until  January  3, 
1907,  when  it  was  delivered,  with  the  con- 
tents therein,  by  the  defendant  to  the  Hous- 
ton &  Texas  Central  Railway  Company  for 
transportation  to  destination,  Milllcan.  That 
repeated  efforts  had  been  made  by  the  de- 
fendant to  get  a  car  from  the  Houston  & 
Texas  Central  Railway  on  which  to  load  the 
said  freight  but  without  success,  and  de- 
fendant had  declined  to  let  the  car  go  for- 
ward, that  it  might  hold  it  on  its  own  line  so 
as  to  have  it  In  its  possession  and  be  able  to 
use  it  when  it  could  get  disposition  of  the 
load,  the  shipment  in  question,  but  being  un- 
able to  get  a  car  from  the  Houston  &  Texas 
Central  Railway  Company  or  to  effect  deliv- 
ery of  the  shipment  to  that  company,  and  as 
It  was  being  kept  out  of  the  use  of  its  car,  it 
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finally  allowed  the  car  to  go  forward.  That 
the  character  of  the  shipment  In  question,  be- 
ing mill  stuff,  was  such  that  It  could  not  be 
unloaded  Into  defendant's  warehouse  at  Na- 
vasota  without  danger  of  serious  Injury  from 
rats  and  mice,  and  It  was  a  character  of  ship- 
ment that  defendant  did  not  unload  and 
bold  In  Its  warehouse  for  fear  of  damages 
and  loss  to  the  shipment 

"Conclusions  of  Law. 

"From  the  above  and  foregoing  conclusions 
of  fact  which  I  find  to  be  true,  I  conclude,  as 
a  matter  of  law,  that  the  defendant  was  re- 
quired under  the  order  of  the  Railroad  Com- 
mission, known  as  'Circular  No.  199,'  and  al- 
so under  article  4574  of  Revised  Statutes,  to 
deliver  the  loaded  car  to  the  Houston  &  Tex- 
as Central  Railroad  Company  at  the  Junc- 
tion point,  Navasota,  and,  having  failed  and 
refused  to  do  so  for  more  than  a  month,  such 
refusal  was  willful  and  without  authority 
of  law.  I  also  conclude  that  the  Railroad 
Commission  had  authority  to  make  and  pro- 
mulgate the  circular  No.  199,  and  that  the 
article  4574  of  the  Revised  Statutes  of  1895 
Is  valid  and  constitutional.  I  also  conclude 
that  although  the  defendant's  local  agent  at 
Meridian  indorsed  on  the  bill  of  lading  that 
the  car  was  to  go  to  the  Junction  only,  yet  the 
shipper  did  not  agree  to  this,  and  was  com- 
pelled to  accept  the  bill  of  lading  with  this 
Indorsement  in  order  to.  get  his  mill  stuff 
shipped,  and  therefore  he  is  not  bound  there- 
by. 

"Finding  that  the  acts  of  the  defendant  as 
aforesaid  are  In  direct  violation  of  the  said 
order  of  the  Railroad  Commission  as  well  as 
the  statute,  I  render  Judgment  for  the  state 
for  a  penalty  of  $500." 

The  first  assignment  of  error  assails  the 
conclusion  of  the  trial  court  that  defendant 
was  required  under  the  order  of  the  Railroad 
Commission,  known  as  "Circular  No.  199,"  and 
also  under  article  4574,  Rev.  St.,  to  deliver 
the  loaded  car  to  the  Houston  A  Texas  Cen- 
tral Railroad  Company  at  the  Junction  point, 
Navasota. 

The  propositions  asserted  under  the  as- 
signment are: 

"(1)  Both  article  4574,  Rev.  St  1895,  and 
Commission  circular  No.  199,  only  require 
that  a  railroad  company  shall  deliver  loaded 
cars  when  tendered  to  It  at  Junction  points 
to  the  next  connecting  carrier.  Neither  the 
statute  nor  the  order  of  the  commission  re- 
quires a  railroad  company  to  provide  for  a 
shipper  cars  to  be  loaded  and  then  delivered 
to  a  connecting  carrier.  In  other  words,  the 
only  requirement  either  of  the  statute  or  of 
the  order  of  the  commission  Is  that  when  a 
shipper  tenders  a  loaded  car,  to  wit  his  own 
car  or  a  car  which  he  has  a  right  as  against 
the  carrier,  to  control,  loaded  with  his  own 
goods,  that  then  such  carrier  shall  deliver 
such  loaded  car  to  the  next  connecting  car- 
rier. Both  the  Legislature  and  the  commis- 
sion have  a  right  to  require  this  much  of  a 


carrier,  but  neither  baa  a  right  under  con- 
stitutional guaranties,  to  require  a  railroad 
company  to  provide  for  a  shipper  its  own 
car  to  be  loaded  to  go  beyond  the  line  of  its 
own  railroad.  The  courts  will,  if  possible, 
give  that  construction  to  the  statute  and  to 
the  order  of  the  Railroad  Commission  which 
brings  them  within  the  law,  and  not  give  it 
a  construction  that  will  make  the  terms  of 
the  statute  or  order  exceed  the  powers  of  the 
Legislature  and  of  the  commission. 

"(2)  Article  4574,  Rev.  St  1895,  being  an 
article  to  define  unjust  discrimination,  pro- 
vides only  that  a  railroad  company  shall 
deliver  cars,  loaded  or  empty,  destined  to 
points  on  the  line  of  connecting  railroads, 
without  delay  or  discrimination,  and  it  Is 
clear  that  the  only  wrong  intended  to  be 
remedied  by  the  Legislature  was  the  pre- 
vention of  discrimination  by  carriers  in  the 
matter  of  allowing  cars  to  go  forward  beyond 
Its  own  line,  and  that  it  was  not  the  inten- 
tion of  the  Legislature  to  require  a  carrier  to 
furnish  to  a  particular  connecting  line  cars 
in  which  to  transport  shipments,  unless  It 
was  in  the  habit  of  furnishing  to  other  con- 
necting carriers,  under  similar  conditions, 
cars  for  a  similar  purpose.  It  being  express- 
ly agreed  in  this  case,  and  the  fact  being  so 
found  by  the  court  that  the  defendant  in  the 
handling  of  the  shipment  in  this  case  accord- 
ed to  the  shipper  the  same  privilege  It  ac- 
corded to  all  other  shippers  under  like  cir- 
cumstances,' there  was  no  discrimination 
within  the  meaning  of  article  4574,  Rev.  St 
1895. 

"(8)  The  Legislature  of  this  state  had  no 
authority  Itself,  and  had  no  power  to  dele- 
gate to  the  Railroad  Commission  of  this 
state,  and  the  Railroad  Commission  of  this 
state  had  no  authority,  under  the  Constitu- 
tion of  this  state  and  of  the  United  States,  to 
require  defendant  in  this  case  or  any  other 
carrier,  to  turn  its  cars  over  to  another  con- 
necting line  or  to  require  it  to  allow  Its 
cars  to  go  out  of  its  own  control  and  be- 
yond Its  own  line.  Any  such  requirement  Is 
in  contravention  of  the  fifth  and  fourteenth 
amendments  to  the  Constitution  of  the  United 
States,  providing  that  no  man's  property 
shall  be  taken  without  due  process  of  law, 
and  that  no  state  shall  deny  to  any  person 
within  its  Jurisdiction  equal  protection  of 
the  laws,  and  in  contravention  of  section  17, 
art  1,  of  the  state  Constitution,  providing 
that  no  person's  property  shall  be  taken, 
damaged,  or  destroyed  or  applied  to  public 
use  without  adequate  compensation  being 
made,  unless  by  the  consent  of  such  person, 
and  to  article  19  of  the  state  Constitution, 
providing  that  no  citizen  of  this  state  shall 
be  deprived  of  his  life,  liberty,  property,  priv- 
ileges, or  immunities  except  by  due  course  of 
the  law  of  the  land.  Any  such  requirement 
on  the  part  of  the  state  or  on  the  part  of  the 
Railroad  Commission  is  tantamount  to  the 
state  taking  possession  of  the  property  of  the 
defendant  and  taking  it  oat  of  Its  control  and 
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and  circular  No.  199  of  the  Railroad  Commis- 
sion, is  susceptible  of  the  construction  placed 
upon  it  by  the  trial  court,  they  are  both  un- 
constitutional and  void." 

The  gist,  as  well  as  the  crux,  of  the  first 
proposition  Is  that  neither  the  Legislature 
nor  the  Railroad  Commission  has  a  right,  as 
against  constitutional  guaranties,  to  require 
a  railroad  to  provide  for  a  shipper  its  own 
car  to  be  loaded  and  go  beyond  the  line  of  Its 
own  railroad. 

The  constitutional  provisions  under  which 
the  defendant  seeks  shelter  from  such  exac- 
tions are:  (1)  Those  clauses  of  the  fifth 
amendment  to  the  federal  Constitution  which 
declare  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  shall  private  property  be  taken 
for  public  use  without  Just  compensation ; 
(2)  that  part  of  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  which  inhibits  any  state  from  depriv- 
ing any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  and  from  deny- 
ing to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws;  (3)  that  part  of 
section  17  of  article  1  of  the  state  Constitu- 
tion which  provides  that  no  person's  proper- 
ty shall  be  taken  for  or  applied  to  public 
use  without  adequate  compensation  being 
made ;  and  (4)  that  part  of  section  13  of  the 
same  article  which  declares  that  every  per- 
son, for  an  Injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  reme- 
dy by  due  course  of  law. 

Article  4562,  Rev.  St.  1895,  vests  In  the 
Railroad  Commission  of  Texas  the  power  and 
makes  It  its  duty,  to  adopt  all  necessary 
rates,  charges,  and  regulations  to  govern 
and  regulate  railroad  freight  and  passenger 
traffic,  the  power  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  in 
rates  and  freight  and  passenger  tariffs  on 
different  railroads  in  this  state,  and  to  en- 
force the  same  by  having  the  penalties  inflict- 
ed as  by  the  Railroad  Commission  act  pre- 
scribed through  the  proper  courts  having 
jurisdiction.  Subdivision  1  rests  the  com- 
mission with  power,  and  makes  it  Its  duty,  to 
fix  and  establish  for  all  or  any  connecting 
lines  of  railroad  in  this  state  reasonable  joint 
rates  of  freight  charges  for  the  various 
classes  of  freight  and  cars  that  may  pass  over 
two  or  more  lines  of  such  railroads.  And 
subdivision  2  of  article  4574  provides  that 
"every  railroad  company  which  shall  fall 
or  refuse,  under  such  regulations  as  may  be 
prescribed  by  the  commission,  to  receive  and 
transport  without  delay  or  discrimination 
the  passengers,  tonnage  and  cars,  loaded  or 
empty,  of  any  connecting  line  of  railroad,  and 
every  railroad  which  shall,  under  such  regu- 


connecting  line  of  railroad,  shall  be  deemed 
guilty  of  unjust  discrimination;  provided, 
perishable  freights  of  all  kinds  and  live 
stock  shall  have  precedence  of  shipment." 
Subdivision  4  of  the  same  article  provides 
that  any  railroad  company  violating  any  pro- 
vision of  the  article  shall  be  deemed  guilty  of 
unjust  discrimination,  and  shall  for  each  of- 
fense pay  to  the  state  of  Texas  a  penalty  of 
not  less  than  five  hundred  dollars  nor  more 
than  five  thousand  dollars. 

It  is  evident  that  the  Railroad  Commission 
adopted  and  promulgated  circular  No.  199, 
copied  in  the  court's  findings  of  fact,  by  virtue 
of  the  authority  vested  in  it  by  article  4562 
above  referred  to,  and  that  the  judgment  ap- 
pealed from  was  recovered  by  the  state  under 
article  4574  by  reason  of  its  violation  of  the 
regulations  prescribed  by  said  circular.  It  is 
also  apparent  that  the  Judgment  was  recover- 
ed in  pursuance  of  proceedings  had  under 
and  by  virtue  of  the  Railroad  Commission 
act.   Rev.  St  1895,  arts.  4561-4584, 

The  power  to  regulate  the  operation  of 
railroads  by  a  commission  rests  upon  the 
principle  that  the  state  has  control  over 
property  and  pursuits  of  a  public  nature. 
The  commission  derives  all  Its  powers  from 
the  statute  which  creates  It  Its  functions  and 
duties  are  administrative  or  ministerial,  and 
neither  legislative  nor  judicial.  Its  powers 
cannot  be  legislative,  for  legislative  powers 
cannot  strictly  speaking,  be  delegated,  nor 
can  Its  powers  be  judicial  in  the  proper  sense 
of  the  term,  for  judicial  power  can  only  be 
exercised  by  courts  and  judges. 

It  is,  however,  sometimes  difficult  to  clear- 
ly define  the  line  between  a  delegation  of  leg- 
islative power  and  a  grant  of  authority  to 
perform  acts  which  are  In  their  nature  quasi 
legislative,  but  not  strictly  so.  The  constitu- 
tional Inhibition  which  prevents  the  delega- 
tion of  legislative  power  does  not  prevent  the 
grant  of  authority  to  make  rules  and  regula- 
tions for  the  government  of  a  particular  sub- 
ject. In  creating  a  board  of  railroad  com- 
missioners and  investing  it  with  authority  to 
make  rules  and  regulations  for  the  govern- 
ment of  railroads,  the  Legislature  really  en- 
acts the  law  which  governs  the  subject,  but 
intrusts  to  the  board  the  execution  of  the 
law.  For  the  law  the  statute  must  be  looked 
to,  as  the  commissioners  cannot  enact  laws, 
alttiough  they  may  make  reasonable  rules 
and  regulations  when  the  authority  to  make 
such  rules  and  regulations  is  expressly  or  Im- 
pliedly conferred  upon  them  by  statute.  State 
v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  467,  92  Pac. 
G06;  Atlantic  Exp.  Co.  v.  Wilmington,  eta, 
R  Co.,  Ill  N.  C.  463,  16  S.  E.  893,  18  L.  R.  A. 
393,  32  Am.  St  Rep.  805;  Port  Royal  Mln. 
Co.  v.  Hagood,  30  S.  C.  619,  9  8.  E.  686,  3  L. 
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R.  A.  841;  Locke's  Appeal,  72  Pa.  491,  13 
Am.  Rep.  718. 

It  will  be  seen  from  tbe  statute  quoted  tbat 
the  Railroad  Commission  Is  empowered  to 
adopt  regulations  to  govern  and  regulate  rail- 
road freight,  correct  abuses,  discrimination, 
and  extortion  in  freight  rates;  that  it  pre- 
scribes that  any  railroad  which  shall  fail  or 
refuse  to  transport  and  deliver  without  delay 
any  cars,  loaded  or  empty,  destined  to  any 
point  over  the  line  of  any  connecting  line  of 
railroad,  under  such  regulations  as  shall  be 
prescribed  by  tbe  commission,  shall  be  guilty 
of  discrimination,  etc.;  and  that  by  "Gen- 
eral Order"  of  tbe  commission,  shown  by 
circular  No.  199,  any  railroad  company  oper- 
ating a  railroad  between  points  in  this  state, 
which  has  received  a  loaded  car  intended  for 
transportation  over  its  line  and  thence  to  a 
point  on  any  connecting  line  of  railroad,  shall 
haul  the  same  over  Its  line  to  its  junction 
with  the  next  connecting  line,  and  then  de- 
liver it  to  such  connecting  line  for  further 
transportation. 

It  does  not  seem  to  be  seriously  contended 
that  the  order  promulgated  by  the  circular 
was  not  such  a  ministerial  act  of  the  com- 
mission as  was  authorized  by  the  Legisla- 
ture, or  that  the  authority  thus  conferred 
by  the  Legislature  exceeded  its  power  in  a 
general  way.  But  its  insistence  Is  that  the 
order,  in  so  far  as  It  Is  claimed  by  plaintiff 
to  be  applicable  to  defendant's  own  cars, 
was  in  excess  of  the  authority  conferred 
by  the  Legislature  upon  the  commission,  or, 
if  not  in  excess  of  its  authority,  tbe  Legis- 
lature exceeded  its  power,  as  limited  by  the 
state  and  federal  Constitutions,  in  its  effort 
to  confer  sucb  authority.  If  this  contention 
should  be  upheld,  in  vain  Is  the  effort  of  a 
state  to  protect  the  public,  in  whose  interest 
railroads  are  enfranchised,  and  on  whom,  In 
order  to  discharge  their  duties  as  servants  of 
tbe  public,  are  conferred  extraordinary 
rights,  privileges,  and  immunities,  including 
the  right  of  eminent  domain,  against  the  dis- 
criminations, wrongs,  and  aggressions  of 
railway  companies.  Then  would  the  crea- 
ture become  superior  to  its  creator,  and  rail- 
way corporations  shake  government  out  of 
its  place,  and  the  pillars  thereof  would  trem- 
ble. We  have  not,  in  the  development  of  our 
civilization,  reached  tbe  Imagined  stage  of 
progress  where  freight  is  transported  and 
distributed  through  the  media  of  pneumatic 
tubes  owned  and  operated  by  the  govern- 
ment; but  the  great  bulk  of  it  must  be  car- 
ried by  railway  companies  in  their  cars, 
built,  maintained,  and  operated  by  them 
for  that  purpose.  Without  cars  to  be  run 
over  it  a  railroad  track  would  be  useless, 
and  without  a  railway  track  railroad  cars 
cannot  be  even  kept  in  position  for  use, 
much  less  used  for  hauling  freight  Hence, 
with  the  exception  of  a  few  favored  by 
wealth  or  monopolistic  influence,  none  of  the 
great  body  of  shippers  of  freight  owns  or 
can  afford  to  own  the  cars  in  which  his 


freight  must  be  transported,  but  must  per 
force  of  necessity  rely  upon  the  railroads, 
wbose  duty  it  is  to  equip  their  roads  with 
and  maintain  a  sufficient  number  of  cars  of 
the  kind  necessary  to  meet  the  demands  of 
commerce,  to  furnish  him  with  the  cars  nec- 
essary for  the  transportation  of  the  freight 
he  offers  a  railroad  company  for  transporta- 
tion. But  defendant's  insistence  is  that  it 
performed  this  duty  when  it  furnished  tbe 
car  to  the  Lumpkin  Flour  Mills  and  hauled 
It  to  Navasota  Junction  and  tendered  tbe 
freight  to  its  connecting  line,  the  Houston  & 
Texas  Central  Railway,  to  be  carried  thence 
to  destination  In  the  car  of  that  company. 

As  has  been  said:  "Nearly  every  town  of 
any  considerable  size  Is  reached  by  the  steam 
railroads.  These  roads  connect  with  one  an- 
other. Their  tracks  are  laid  on  the  same 
gauge.  They  are  so  laid  for  the  purpose  of 
transferring  freight  by  tbe  car  load,  without 
breaking  bulk,  from  one  road  to  another. 
The  cars  and  equipment  used  by  steam  roads 
are  built  and  equipped  with  tbe  view  that 
they  may  be  transferred,  as  convenience  of 
tbe  business  requires,  from  one  road  to  an- 
other. Tbe  character  of  freight  business 
which  is  carried  on  by  steam  roads  contem- 
plates a  joint  haul  by  the  roads  of  a  large 
portion  of  the  freightage,  and  the  necessities 
of  tbe  case  require  tbat  there  should  be  prop- 
er rules  and  regulations  governing  not  only 
the  freight  traffic  upon  the  particular  lines 
of  road,  but  the  freight  tariffs  tbat  shall  be 
charged  where  freight  is  carried  over  differ- 
ent lines  of  road.  All  these  things  are  mat- 
ters of  common  knowledge,  which  the  Leg- 
islature presumably  takes  cognizance  of,  and 
wblcb  courts  are  bound  to  know,  and  the 
regulation  of  this  vast  commerce  carried  on 
over  these  steam  roads  requires  rules." 
Though  there  Is  some  conflict  of  authority 
upon  the  question,  the  better  opinion  seems 
to  be  that  a  railroad  company  may  be  com- 
pelled to  receive  and  transport  goods  in  the 
cars  of  another  company  without  compelling 
a  breaking  of  bulk  and  tbe  transfer  of  the 
goods  from  the  cars  In  which  they  were  orig- 
inally loaded  to  the  cars  of  a  company  over 
whose  lines  goods  must  pass  to  reach  their 
destination.  As  is  said  In  Burlington,  etc., 
R.  Co.  v.  Dey,  82  Iowa,  312,  48  N.  W.  98,  12 
L.  R.  A.  436,  31  Am.  St  Rep.  477:  "The 
fact  of  the  transfer  of  cars  from  one  com- 
pany to  another,  for  transportation  of  prop- 
erty over  more  than  one  railroad,  without 
breaking  bulk,  has  been  practiced  so  long  as 
to  be  recognized  as  a  course  of  business  of 
which  we  will  take  judicial  notice.  •  •  • 
Surely  a  course  of  business  so  long  pursued 
and  so  extensively  prevailing  and  demanded 
by  the  commerce  of  the  company  cannot 
when  recognized  and  required  by  statute,' 
become  so  oppressive  in  principle,  so  oppres- 
sive in  operation,  as  to  require  the  statute  to 
be  declared  unconstitutional.  A  railroad 
company,  as  a  common  carrier,  is  required 
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commerce  and  as  public  agents,  must  haul 
cars  of  other  companies,  and  cannot  compel 
the  breaking  of  bulk  and  the  transfer  of 
goods  to  their  own  cars.  The  consideration 
for  the  grant  of  the  valuable  franchises  to 
railroad  corporations  is  that,  as  instruments 
of  commerce,  they  will  promote  the  public 
good  by  transporting  goods  in  such  a  mode 
as  the  interests  of  commerce  require.  It 
seems  to  us  that  the  evolution  and  expansion 
of  commerce  is  one  of  the  things  which  rail- 
road companies  must  take  into  account  in 
accepting  the  franchises  bestowed  upon  them, 
and  that  they  must  yield  to  the  demands  of 
developments  and  progress.  If  there  be  no 
duty  to  haul  the  cars  of  another  company, 
and  there  is  a  right  to  compel  the  breaking 
of  bulk  and  the  transfer  of  goods,  then  a 
railroad  company  may  compel  the  breaking 
of  bulk,  although  its  road  has  a  haul  of  no 
more  than  the  tenth  or  one-bundreth  part  of 
a  mile.  So  it  may,  if  there  be  no  such  duty, 
compel  the  breaking  of  bulk,  although  the  ex- 
pense of  the  transfer  may  be  very  great,  and, 
If  there  be  no  such  duty,  so  it  may  compel 
a  transfer,  even  though  the  transfer  and  the 
delay  may  destroy  the  property  of  the  ship- 
per. If  there  be  no  such  duty,  then  a  car 
starting  from  the  Pacific  Coast  destined  to 
the  Atlantic  may  be  stopped  and  bulk  brok- 
en as  many  times  as  there  may  be  different 
lines  of  railroads  composing  the  route.  We 
find  it  difficult  to  believe  that  the  law  ever 
intended  that  any  such  consequences  should 
result."  4  Elliott  on  Railroads,  $  1395.  If 
this  can  be  required,  no  reason  can  be  per- 
ceived why  the  railroad  company  who  re- 
ceives the  freight  from  the  shipper  and  loads 
the  freight,  to  be  transported  over  its  and 
other  connecting  lines,  on  its  own  car,  should 
not  be  compelled  to  deliver  the  freight  with- 
out breaking  bulk  by  unloading  and  loading 
when  delivered  to  its  connecting  carrier  for 
transportation  to  destination.  The  same  rea- 
son obtains  In  the  one  case  as  in  the  other. 
Indeed,  it  is  said  by  Commissioner  Prouty, 
speaking  for  the  interstate  commerce  com- 
mission: "We  have  no  doubt  as  to  the  au- 
thority of  the  state  with  respect  to  intra- 
state traffic,  and  of  the  United  States  with 
respect  to  Interstate  traffic  to  compel  the  ex- 
change of  loaded  freight  cars  by  statute. 
Whatever  may  be  true  in  fact,  In  theory  at 
least  the  railway  is  a  public  servant,  holding 
Its  franchises  and  property  charged  with  a 
public  trust.  It  cannot  use  that  property, 
as  it  might  strictly  private  property,  with- 
out reference  to  public  interests.  The  busi- 
ness of  railroading  in  this  country  at  the 
present  time  is  largely  carried  on  by  the  in- 
terchange of  loaded  freight  cars,  and  can- 
not be  conducted  economically,  in  many  cases 
not  at  all,  except  by  that  practice.  It  would 
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In  L.  ft  N.  Ry.  Co.  v.  Central  stock  Yards 
(decided  October  term,  1908),  212  U.  S.  132, 

29  Sup.  Ct  246,  53  L.  Ed.  ,  the  Supreme 

Court  of  the  United  States  says:  "In  view 
of  the  well-known  and  necessary  practice  of 
connecting  roads,  we  are  far  from  saying; 
that  a  valid  law  could  not  be  passed  to  pre- 
vent the  cost  and  loss  of  time  entailed  by 
needless  transfer  of  shipment  or  breaking 
bulk  in  case  of  an  unreasonable  refusal  by  a 
carrier  to  interchange  cars  with  another  for 
through  traffic"  We  do  not  think  that  the 
case  of  Central  Stockyards  Co.  v.  Louisville 
ft  N.  Ry.  Co.,  192  U.  S.  568,  24  Sup.  Ct  339. 
48  L.  Ed.  565,  countervails  the  principle  that 
the  state  can  compel  freight  to  be  transport- 
ed in  bulk  over  several  lines  of  connecting 
railroads  to  destination  in  the  car  of  the 
Initial  carrier.  The  other  cases  cited  by  de- 
fendant do  not  seem  to  touch  the  point  in- 
volved in  this  case. 

It  appears  in  this  case  that  a  joint  freight 
rate  was  established,  whether  by  the  roads 
themselves  or  the  railroad  commission  it 
makes  no  difference,  inasmuch  as  it  Is  not 
complained  of,  for  the  transportation  of 
freight  of  the  kind  In  question  from  Meri- 
dian to  MUlican,  Tex.,  which  rate  defend- 
ant knew  of  when  it  received  the  shipment, 
for  it  charged  such  freight  and  received  its 
payment  at  the  time.  It  must  be  assumed 
that  the  part  of  the  freight  charges  defend- 
ant was  entitled  to  under  the  joint  traffic 
arrangement  included  compensation  for  the 
use  of  Its  car  In  hauling  the  freight  over  the  - 
Houston  ft  Texas  Central  Railroad  to  desti- 
nation. If  the  latter  road  had  retained  pos- 
session of  its  car  longer  than  was  reasonably 
necessary  to  deliver  the  freight  and  return 
the  car  to  Its  owner,  the  laws  of  this  state 
would  have  given  defendant  full  redress  for 
such  a  wrong.  Therefore  it  cannot  be  said 
that  defendant  would  have  been  deprived  of 
Its  property  without  due  process  of  law  or 
adequate  consideration,  had  it  yielded  obedi- 
ence to  the  law. 

In  what  we  have  said,  we  have  anticipated 
the  other  two  propositions  under  this  assign- 
ment of  error,  and  determined  them,  as  well 
as  the  first,  adversely  to  defendant  It  also 
disposes  In  the  same  manner  of  the  second 
assignment  of  error. 

It  cannot  be  said  from  the  facts  in  this 
case  that  the  court  erred  in  holding  that  de- 
fendant's refusal  to  allow  its  car  to  go  for- 
ward on  the  line  of  the  Houston  &  Texas 
Central  Railway  Company  was  willful.  If 
the  advice  of  counsel  would  excuse  a  railroad 
company  from  violating  laws  which  seek  to 
compel  It  to  discharge  its  duties  to  the  pub- 
lic, no  such  corporation  could  ever  be  con- 
victed of  violating  the  law.  For  an  Instance 


Tex.) 


GULF,  C.  ft  S.  F.  RY.  CO.  v.  STATE. 


1037 


hardly  ever  occurs  where  eminent  coun- 
sel advises  a  public  service  corporation  to 
obey  a  state  law  which  is  Intended  to  force 
It  to  discharge  Its  duty  to  the  public,  until 
after  such  law  has  been  fought  through  all 
the  courts  and  has  been  declared  valid  by 
the  court  of  last  resort.  In  cases  of  this  char- 
acter it  Is  the  business  of  counsel  to  assail, 
destroy,  break  down,  or  avoid  the  force  of 
the  laws,  both  state  and  national,  and  when, 
after  exhausting  all  their  efforts  to  do  so, 
they  have  failed,  we  hardly  think  the  cor- 
poration is  In  an  attitude  to  say:  "I  should 
not  be  punished  for  my  disobedience  to  the 
law,  for  I  did  It  under  the  advice  of  eminent 
counsel  that  the  law  was  no  law  at  all  as 
against  me." 
The  judgment  Is  affirmed. 

On  Rehearing. 

It  will  be  observed  from  the  agreed  facts 
that  the  car  In  which  the  shipment  was  made 
was  the  property  of  the  defendant  railroad 
company;  that,  at  the  time  ahlpper  made 
requisition  for  the  car  and  when  It  was  ten- 
dered by  defendant  to  it,  the  railroad  com- 
pany did  not  have  enough  cars  to  meet  the 
demands  of  the  traffic  over  its  own  line  of 
road  nor  to  meet  its  statutory  or  common- 
law  obligations  to  shippers  having  freight  to 
be  carried  over  it ;  that,  at  the  time  of  such 
demand  of  the  Lumpkin  Flour  Mills,  defend- 
ant notified  the  shipper  that  it  could  only 
furnish  a  car  to  go  to  the  end  of  Its  own 
line,  the  shipment  to  be  there  (Navasota)  de- 
livered to  any  consignee  named  by  the  ship- 
per or  to  go  to  the  next  connecting  line,  but 
that  It  would  not  permit  its  car  to  go  beyond 
Its  own  line;  that  when  the  shipper  began 
loading  the  car,  as  well  as  when  It  was  load- 
ed and  tendered  for  shipment,  defendant 
again  advised  the  shipper  that  the  freight 
would  only  be  accepted  to  go  to  Its  point  of 
junction  with  the  Houston  ft  Texas  Central 
Railway  Company,  which  Is  Navasota,  and 
that  it  would  not  allow  the  car  to  go  beyond 
its  line  at  that  point,  and  that  the  bill  of 
lading  was  so  Indorsed;  that,  upon  the  ar- 
rival of  the  car  at  Navasota,  defendant  no- 
tified the  Houston  ft  Texas  Central  of  the  ar- 
rival of  the  shipment,  and  requested  it  to 
furnish  a  car  Into  which  the  shipment  might 
be  transferred,  promising  to  make  the  trans- 
fer at  its  own  expense,  holding  Itself  ready 
and  willing  to  make  the  transfer  of  the 
freight  when  a  car  should  be  furnished  by 
the  other  company,  but  that  It  refused  and 
failed  to  furnish  defendant  another  car  for 
that  purpose;  that,  though  the  Railroad 
Commission  had  fixed  a  through  rate  for  the 
kind  of  freight  mentioned  from  Meridian  to 
Milllcan,  and  under  the  requirements  of  law 
defendant  company  had  agreed  with  the 
Houston  ft  Texas  Central  what  proportion  of 
such  rate  defendant  should  have  for  hauling 
on  its  own  line  of  road,  yet  neither  the  rate 
so  fixed,  nor  the  agreement  between  the  com- 
panies, made  any  provision  as  to  cars  of  one 


company  passing  to  another;  that  had  de- 
fendant allowed  its  car  to  go  to  the  other 
road  it  would*  have  passed  beyond  Its  control, 
and  it  could  not  have  controlled  the  oth- 
er railroad  as  to  the  time  of  returning  the 
car,  and  it  would  have  been  deprived  of  its 
use  during  the  time  it  was  off  Its  road  and 
until  the  Houston  ft  Texas  Central  should 
have  returned  It ;  that  defendant  In  this  ship- 
ment accorded  the  shipper  the  same  privilege 
accorded  to  other  shippers  under  like  circum- 
stances, and  that  no  discrimination  is  claim- 
ed in  this  case  by  the  state,  its  complaint  be- 
ing only  of  defendant's  refusal  to  allow  Its 
car  to  go  beyond  its  own  line,  contrary  to  the 
order  of  the  Railroad  Commission  as  pleaded, 
and  in  violation  of  article  4574,  Rev.  St 
1895.  We  have  thought  It  proper  to  thus  re- 
state so  much  of  the  facts  agreed  upon  by 
the  parties  in  order  that  we  may  clearly  pre- 
sent the  conclusions  we  have  reached  upon 
considering  this  motion  as  to  the  law  ap- 
plicable to  the  case. 

While  railway  corporations  are  creations 
of  the  law  charged  with  certain  duties  to  the 
public  which  they  are  created  to  discharge, 
and  though  their  property  is  acquired  and 
held  for  the  purpose  of  enabling  them  to 
perform  such  duties,  and  they  may  be  con- 
trolled by  the  law  in  Its  operation  in  the  in- 
terest of  the  public,  yet  their  property  does 
not  belong  to  the  people,  but  is  as  much 
their  own  as  is  the  property  of  any  citizen 
of  the  government;  and  the  Constitution, 
both  state  and  national,  throws  out  the  same 
shield  of  protection  to  them  In  their  rights 
of  property  that  it  does  to  an  Individual.  It 
cannot  be  denied  that  It  is  the  paramount 
duty  of  a  railroad  company  to  equip  and 
maintain  a  sufficient  number  of  suitable  en- 
gines and  cars  to  meet  the  demands  of  traf- 
fic along  its  own  line  of  railway,  or  at  least 
to  use  ordinary  care  and  diligence  to  do  so. 
If  it  falls  In  this,  the  state  may  compel  its 
performance  in  the  interest  of  the  public. 
For  the  state  to  go  further  than  this  and 
compel  the  road,  In  addition  to  supplying 
and  maintaining  sufficient  facilities  to  carry 
freight  and  passengers  over  Its  own  line,  to 
keep  enough  cars  to  carry  freight  It  has  car- 
ried to  the  end  of  its  line  to  its  destination 
over  other  connecting  lines  of  railway,  in 
the  absence  of  any  traffic  agreement  to  do 
so,  would  seem  a  stretch  of  power.  Under 
the  agreed  facts,  such  was  the  effect  of  the 
requirement  by  the  state  of  the  defendant 
In  this  case.  And  It  was  ou  account  of  its 
failure  to  meet  such  demand  the  judgment 
appealed  from  was  entered  against  It  as  a 
punishment  for  Its  disobedience.  The  de-> 
mand  of  traffic  on  Its  own  line  required  that 
the  car  in  which  the  shipment  was  made 
should  not  be  carried  off  on  another  road, 
in  order  that  the  defendant  might  discharge 
its  duty  to  the  public  In  carrying  freight 
which  it  had  to  haul  over  Its  own  line.  It 
could  not  have  compiled  with  such  demand, 
or  discharged  such  duty,  if  compelled  to  de- 
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ed  In  Its  duty  to  the  public,  which  It  was 
chartered  to  perform,  and  would  have  be- 
come liable  in  damages  for  such  failure. 
Thus  it  was  impaled  on  either  horn  of  the 
dilemma.  The  only  way  It  could  have  ex- 
tricated Itself  from  such  a  position  would 
have  been  to  have  supplied  Itself  with  as 
many  cars  as  would  have  been  required  by 
the  traffic  over  its  own  line  and  by  its  con- 
necting roads  receiving  carloads  of  freight 
which  It  had  hauled  over  Its  own.  To  re- 
quire this,  as  we  have  said,  would  seem  a 
stretch  of  power. 

At  common  law  shippers  cannot  insist 
that  the  Initial  carrier  shall  provide  them 
with  sufficient  cars  for  the  transportation  of 
their  goods  to  any  point  beyond  its  own  line 
of  road;  for  the  carrier's  obligation  to  pro- 
vide equipments  was  always  held  limited  to 
service  over  Its  own  route.  Houston  &  T. 
C.  Ry.  v.  Buchanan,  42  Tex.  Civ.  App.  620,  94 
S.  W.  190 ;  Pittsburgh,  Cincinnati  &  St.  Louis 
Ry.  Co.  v.  Morton,  61  Ind.  539,  576,  28  Am. 
Rep.  682  ;  22  Harvard  Law  Rev.  574.  In  the 
authority  last  cited,  after  stating  the  common- 
law  doctrine  as  above  enunciated,  it  is  said: 
'-But  apparently  it  Is  not  Impossible  that 
statutes  may  even  go  to  the  length  of  re- 
quiring such  service  by  reason  of  commer- 
cial necessity.  In  a  very  late  case  (Louisville 
&  Nashville  R.  R.  Co.  v.  Central  Stockyards 
Co.,  212  U.  S.  132,  143,  29  Sup.  Ct.  246,  53 

L.  Ed.   ,  citing  McNeill  v.  Southern  Ry. 

Co.,  202  U.  S.  543,  559,  562,  26  Sup.  Ct  722, 
50  L.  Ed.  1142),  In  declaring  unconstitutional 
a  statute  requiring  a  railroad  to  furnish  its 
cars  for  through  transportation  oft  its  own 
route  the  United  States  Supreme  Court  based 
Its  decision  upon  the  point  that  the  statute 
did  not  provide  sufficient  safeguards,  not 
even  providing  for  compensation;  but  the 
court  suggested  that  all  such  legislation  is 
not  necessarily  unconstitutional.  'It  was  ar- 
gued, however,  that  the  requirement  that 
the  plaintiff  in  error  should  deliver  its  own 
cars  to  another  road  was  void  under  the 
fourteenth  amendment  as  an  unlawful  tak- 
ing of  its  property.  In  view  of  the  well- 
known  and  necessary  practice  of  connecting 
roads,  we  are  far  from  saying  that  a  valid 
law  could  not  be  passed  to  prevent  the  cost 
and  loss  of  time  entailed  by  needless  trans- 
shipment or  breaking  bulk,  In  case  of  an 
unreasonable  refusal  by  a  carrier-  to  Inter- 
change cars  with  another  for  through  traf- 
fic. We  do  not  pass  upon  the  question.  It 
is  enough  to  observe  that  such  a  law  per- 
haps ought  to  be  so  limited  as  to  respect 
the  paramount  needs  of  the  carrier  concern- 
ed, and  at  least  could  be  sustained  only  with 
full  and  adequate  regulations  for  his  protec- 
tion from  the  loss  or  undue  detention  of 
cars,  and  for  securing  due  compensation  for 


It  will  be  observed  that  neither  article 
4574,  nor  the  order  of  the  Railroad  Commis- 
sion, taken  either  separately  or  together,  are 
so  limited  as  to  respect  the  paramount  rights 
and  needs  of  the  railway  companies  to  their 
own  cars  on  their  own  lines  or  road;  that 
neither  provides  any  compensation  to  the 
owner  for  the  use  of  its  cars  in  carrying 
freight  beyond  its  lines  over  other  railroads; 
and  that  no  regulations  whatever  are  made, 
either  by  statute  or  order  of  the  commis- 
sion, for  the  protection  of  the  owner  of  the 
cars  from  their  loss  or  undue  detention 
through  the  fault  or  negligence  of  the  com- 
pany who  Is  required  to  receive  them  from 
the  owner  and  haul  the  freight  In  them  over 
its  road. 

The  facts  agreed  upon  in  this  case  show 
that  defendant's  paramount  right  to  the  pos- 
session and  use  of  its  own  car  on  its  own 
line,  which  its  traffic  absolutely  required, 
without  which  It  could  not  discharge  its 
duties  to  the  public  Imposed  by  law,  would 
have  been  completely  ignored  had  obedience 
to  the  order  of  the  Railroad  Commission,  as 
such  order  was  construed  by  the  court  be- 
low, been  performed  by  the  defendant  com- 
pany; and  that  it  would  have  been  depriv- 
ed of  Its  property  without  any  compensa- 
tion whatever.  True,  as  is  said  In  the  orig- 
inal opinion,  bad  the  Houston  &  Texas  Cen- 
tral failed  to  return  the  car  within  a  reason- 
able time,  defendant  would  have  had  a  right 
of  action  against  the  other  road  for  dam- 
ages. But  this  would  give  no  relief  for 
other  damages  defendant  may  have  Incurred 
from  its  inability,  on  account  of  being  de- 
prived of  its  car,  to  discharge  Its  paramount 
duty  to  the  public  in  having  Its  road  suffi- 
ciently equipped  with  cars  to  expeditiously 
carry  over  its  own  line  all  freight  tendered 
it  for  transportation;  nor  for  being  deprived 
of  the  use  of  the  car  during  the  time  it 
would  be  reasonably  necessary  for  the  other 
road  to  haul  and  deliver  the  freight  there- 
on to  the  consignee  at  Millican,  and  to  re- 
turn it  to  defendant  company.  For  it  will 
be  seen  from  the  facts  recited  in  this  opin- 
ion that  such  compensation  was  not  provid- 
ed for  or  included  In  the  freight  rate  fixed 
by  the  Railroad  Commission  from  Meridian 
to  Millican. 

When  one  of  two  constructions  can  be  giv- 
en a  statute,  one  of  which  would  be  viola- 
tive of  the  Constitution  and  the  other  not, 
it  is  the  duty  of  a  court  to  give  it  that  con- 
struction which  is  in  accordance  with  the 
fundamental  law  of  the  land.  To  give  the 
statute  In  question  and  the  order  of  the 
Railroad  Commission  the  construction  con- 
tended for  by  the  state  would  be  to  hold 
that  they  are  In  derogation  of  the  Consti- 
tution of  the  United  States  as  well  as  of 
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the  state  of  Texas,  In  that  defendant  would 
be  deprived  of  Its  property  without  due  pro- 
cess of  law  and  without  adequate  compensa- 
tion. To  give  the  statute  and  order  In  ques- 
tion the  construction  contended  for  by  the 
defendant,  no  constitutional  principle  would 
be  violated,  for  the  statute  and  order  would 
only  apply  to  shipments  in  cars  owned,  hir- 
ed, or  under  the  exclusive  control  of  the 
shipper  during  the  period  of  time  necessary 
for  their  use  In  carrying  and  delivering  the 
freight  therein  at  destination. 

Hence  we  conclude  we  erred  in  our  orig- 
inal opinion  in  affirming  the  Judgment  of  the 
district  court.  Wherefore  this  motion  is 
granted,  the  judgment  of  tbe  district  court, 
as  well  as  that  of  this  court,  is  reversed  and 
set  aside,  and  judgment  Is  here  rendered  for 
the  defendant. 


WEIL  v.  SCHWARTZ  et  al. 
(Court  of  Civil  Appeals  of  Texas.    June  2, 
1000.    Rehearing  Denied  June  23,  1000.) 

1.  Tbial  (g  251*)— Instructions— Theory  of 
Pleading. 

Where,  in  an  action  for  commissions  on  the 
sale  of  property,  there  was  no  allegation  of  an 
express  employment  of  plaintiff  by  defendant 
to  procure  a  sale,  the  recompense  therefor  not 
being  agreed  on,  it  was  error  to  instruct  on 
such  theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  587-506;   Dec.  Dig.  §  251.*] 

2.  Bbokehs  (g  85*)— Commissions— Pleading 
—Evidence. 

In  an  action  to  recover  commissions  on  a 
sale  of  property,  proof  of  the  usual  commission 
was  admissible  under  the  allegations  that  de- 
fendant was  liable  on  an  implied  contract  for 
services  rendered  by  plaintiff  and  accepted  by 
defendant. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  }  114;  Dec.  Dig.  §  85.*] 

Appeal  from  Harris  County  Court;  A.  E. 
Amerman,  Judge. 

Action  by  Louis  Schwartz  and  others 
against  Edward  Weil  and  others.  From  the 
judgment,  said  Weil  appeals.  Reversed  and 
remanded. 

Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellant Fisher,  Sears  &  Campbell  and  Win- 
ston McMahon,  for  appellees. 

FLY,  J.  This  salt  originated  in  a  justice's 
court  in  which  tbe  memorandum  of  the  cause 
of  action  was  thus  made  by  Schwartz: 
"Plaintiff  sues  for  one  hundred  ($100.00) 
dollars  commission  for  services  rendered 
about  Feby.,  1007,  in  perfecting  arrange- 
ments and  negotiating  sale  to  stock  of  goods 
contained  in  No.  014,  Franklin  avenue,  and 
transfer  of  lease  of  building  to  Henry  P.  La- 
bourcade,  agreed  to  be  paid  plaintiff  by  de- 
fendant and  In  the  alternative,  if  no  contract 
was  made,  then  for  the  reasonable  value  of 
■aid  services  which  were  rendered  to  and 
accepted  by  defendant,  and  which  plaintiff 
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alleges  to  be  five  per  cent  upon  the  amount 
received  for  the  sale  of  said  property,  which 
plaintiff  alleges  to  be.  three  thousand  ($3,000.- 
00)  dollars,  aggregating  one  hundred  and  fif- 
ty ($150.00)  dollars."  Tbe  suit  was  also  for 
$12.50  for  services  rendered  in  taking  stock 
of  the  goods,  which  -it  was  alleged  appellant 
agreed  to  pay  appellee  Schwartz.  Edward 
Well  and  Edward  Weil  Company  were  sued. 
In  the  justice's  court  a  judgment  was  ren- 
dered against  both  defendants  for  $112.50, 
and  the  cause  was  appealed  to  the  county 
court,  where  it  was  tried  by  Jury,  and  a  ver- 
dict and  judgment  obtained  in  favor  of  the 
Edward  Weil  Company  as  against  Schwartz, 
but  in  his  favor  for  $112.50  as  against  ap- 
pellant, who  perfected  this  appeal  by  giving 
a  bond  payable  to  the  Edward  Weil  Com- 
pany and  Louis  Schwartz.  The  latter  will 
be  referred  to  as  appellee,  as  he  is  the  only 
real  appellee  herein. 

There  were  two  allegations  upon  which  ap- 
pellee could  recover  for  his  services  in  pro- 
curing a  sale  of  the  goods,  one  that  an  ex- 
press contract  to  pay  appellee  $100  was  made 
by  appellant,  and  the  other  that  the  sale  was 
procured  through  the  efforts  of  appellee,  and 
that  such  services  were  accepted  by  appel- 
lant and  there  arose  therefrom  an  implied 
agreement  to  pay  the  reasonable  value  of 
such  services.  There  was  no  allegation  of 
an  express  employment  of  appellee  by  ap- 
pellant to  procure  a  sale  of  the  property,  tbe 
recompense  therefor  not  being  agreed  upon, 
and  it  was  therefore  error  in  the  court  to 
instruct  the  jury  upon  any  such  theory  as  It 
did  In  the  third  paragraph  of  its  charge. 
Appellee  swore  that  he  was  employed  by 
appellant  to  sell  the  goods  to  A.  Bergamini, 
and  offered  to  give  him  $100  if  he  consum- 
mated the  sale.  He  failed  in  that,  and  re- 
turned to  appellant  and  told  him  of  his  fail- 
ure, and  was  then  told  to  go  to  Lahourcade 
and  Colley  and  try  to  sell  to  them,  and  he 
went  and  made  tbe  sale.  There  was  no 
agreement  as  to  what  was  to  be  paid  to  ap- 
pellee in  the  last  venture.  That  evidence 
raised  an  Issue  not  arising  from  the  plead- 
ings, but  it  was  presented  by  the  criticized 
charge.  The  only  issues  made  by  tbe  plead- 
ing were  either  withdrawn  from  or  not  sub- 
mitted to  the  Jury,  and  they  were  instructed 
to  consider  an  issue  not  made  by  the  plead- 
ings. Under  the  allegations  that  appellant 
was  liable  on  an  implied  contract  to  pay  for 
services  rendered  by  appellee  and  accepted 
by  appellant,  it  was  proper  to  allow  proof  of 
the  customary  and  usual  commission  for 
selling  property. 

The  verdict  of  the  jury  as  to  appellant  was 
obscure,  but  that  will  not  occur  on  another 
trial.  Nor  will  the  other  errors  assigned 
probably  occur  again.  There  Is  no  complaint 
as  to  that  part  of  the  judgment  referring  to 
the  Edward  Weil  Company,  and  that  will 
not  be  disturbed. 
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LEILA ND  et  al.  v.  CHAMBERLIN.t 

(Court  of  Civil  Appeals  of  Texas.    June  2, 

1909.) 

1.  Evidence  (J  471*)— Opinion  Evidence- 
Substance  of  Conversation  and  Impres- 
sion op  What  It  Was. 

A  witness  may  testify  to  the  substance  of 
a  conversation,  though  he  cannot  recall  the  pre- 
cise words  or  details  thereof,  and  be  may  give 
his  impression  of  what  it  may  have  been,  though 
he  cannot  speak  with  certainty,  and  can  only 
recall  portions  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  if  2153,  2154;  Dec  Dig.  {  471;* 
Witnesses,  Cent  Dig.  {  834.] 

2.  Trcsts  (I  43*)— Absolute  Deed  ob  Trust 

Conveyance— Evidence. 

Where  there  is  a  conflict  between  the  par- 
ties to  a  suit  as  to  whether  or  not  a  conveyance 
is  an  absolute  deed  or  a  trust  conveyance,  tes- 
timony as  to  the  substance  of  the  conversation 
between  the  parties  at  the  time  of  the  transac- 
tion, and  the  impression  a  witness  derived  there- 
from as  to  the  intention  of  the  parties,  is  ad- 
missible. 

TBd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |  65;  Dec.  Dig.  {  43.*] 

3.  Evidence  (|  471*)— Opinion  Evidence- 
State  of  Mind. 

A  part  of  an  answer  of  a  witness  testify- 
ing to  a  conversation,  wherein  he  used  the  ex- 
pression that  "this  was  a  burden  upon  the 
minds  of  all  the  parties  to  the  conversation,  as 
I  know  from  their  statements,  made  at  the  time, 
but  which  I  do  not  now  undertake  to  recall  or 
repeat,"  was  properly  stricken  out  because  the 
witness  was  thereby  permitted  to  give  his  opin- 
ion as  to  what  was  on  their  minds. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2153,  2168:  Dec.  Dig.  i  471;* 
Witnesses,  Cent.  Dig.  |  834.] 

4.  Fbaudulent  Convetances  ($  188*)— Va- 
lidity  of  Transaction  Between  Persons. 

In  a  snit  to  ingraft  a  trust  on  an  absolute 
conveyance  from  plaintiffs  to  defendant  and  to 
cancel  the  same,  an  instruction  to  find  for  de- 
fendant if  plaintiffs  executed  and  delivered  the 
deed  to  hinder,  delay,  or  defraud  their  creditors, 
notwithstanding  it  was  executed  with  the  under- 
standing that  defendant  would  hold  the  same 
for  plaintiff's  use  and  benefit,  was  proper  where 
the  evidence  raised  such  issue. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  590,  507 ;  Dec.  Dig. 

5.  Trusts  (8  373*)— Action  to  Establish— 
Submission  of  Issues. 

In  a  suit  to  ingraft  a  trust  on  an  absolute 
deed,  and  to  cancel  the  same,  and  to  recover  the 
rents  and  revenues  from  a  200-acre  tract  reserv- 
ed to  one  of  the  grantors,  plaintiff  had  the  right 
to  have  the  issues  relative  to  the  rents  and  rev- 
enues passed  on  by  the  jury,  irrespective  of 
what  might  be  the  findings  on  the  issue  as  to 
the  conveyance. 

[Ed.  Note.— For  other  ca?es.  see  Trusts,  Cent 
Dig.  |  604 ;  Dec.  Dig.  {  373.*] 

6.  Trial  (|  231*)— Submission  of  Issues— Is- 
sues Withdrawn. 

It  is  error  to  submit  an  issue  which  has 
been  withdrawn  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  587;  Dec  Dig.  {  251.*] 


This  suit  was  brought  by  O.  H.  Leland 
and  his  son,  D.  C.  Leland,  against  H.  C. 
Chamberlin,  a  nephew  of  the  former  and 
cousin  to  the  latter,  for  the  purpose  of  in- 
grafting a  trust  upon  and  canceling  a  cer- 
tain deed  of  conveyance,  of  date  September 
7,  1899,  made  by  them  to  said  Chamberlin 
for  2,035  acres  of  land,  situated  some  14 
miles  west  from  Waco  on  tbe  Bosque  In  Mc- 
Lennan county,  known  as  the  "Leland  Farm 
or  Ranch,"  which  they  had  owned  and  lived 
upon  for  many  years  prior  to  the  date  of 
said  conveyance,  as  well  as  for  the  recovery 
of  the  rents  and  revenues  therefrom,  and  the 
rents  and  revenues  from  a  certain  200-acre 
homestead  tract,  reserved  in  said  convey- 
ance to  O.  H.  Leland,  together  with  the 
value  of  certain  personal  property  turned 
over. at  said  time  by  them  to  appellee,  all 
of  which.  It  was  alleged,  had  been  convert- 
ed by  appellee  to  his  own  use  and  benefit 
In  contravention  of  the  terms  of  said  trust 

Tbe  record  shows  that  O.  H.  Leland,  who 
at  tbe  date  of  this  transaction  was  an  old 
man  some  75  years  of  age,  had,  prior  there- 
to, on  account  of  his  inability  to  give  per- 
sonal supervision  to  the  management  of  said 
farm,  turned  the  same  over  to  his  said  son, 
who  had  undertaken  to  operate  the  same 
and  pay  off  an  Incumbrance  thereon,  but 
was  not  successful  In  so  doing,  owing  to 
bad  management  and  dissipated  habits;  and 
that  from  time  to  time  it  became  necessary 
for  said  owners  to  borrow  large  sums  of 
money  thereon  In  order  to  open  said  farm 
for  cultivation,  conduct  tbe  operations  there- 
on, and  pay  off  tbe  accumulated  Interest 
on  8a  id  debt,  so  that  at  the  time  of  the  mak- 
ing of  said  conveyance  they  were  owing  tbe 
Wellesly  Mortgage  Company,  of  Dallas,  some 
$20,000  or  more,  which  was  secured  by  a 
mortgage  on  said  land,  a  portion  of  which, 
together  with  the  current  Interest  and  taxes, 
was  then  past  due,  which  they  were  un- 
able to  pay.  It  appears  that  the  land  at 
this  time  could  not  be  sold  for  its  reason- 
able value,  and  as  it  was  anticipated  tbat 
the  loan  company  might  become  dissatisfied 
with  his  son's  mismanagement  of  tbe  prop- 
erty and  Insist  upon  tbe  payment  of  tbe 
past-due  indebtedness,  and.  If  not  paid,  re- 
sort to  foreclosure  proceedings  to  enforce 
collection  of  the  whole  debt  which  had  ma- 
tured on  account  of  said  default,  the  said 
O.  H.  Leland,  not  wishing  to  sacrifice  said 
property,  appealed  In  his  distress  to  bis 
brother-in-law,  Harvey  C.  Chamberlin,  a  man 
of  means,  for  aid  and  advice,  who  prompt- 
ly responded.  After  a  consultation  between 
O.  H.  Leland  and  said  Harvey  C.  Chamber- 
lin, It  was  agreed  that  they  should  consult 
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J.  B.  Scarborough,  Esq.,.  an  attorney,  who, 
together  with  his  son  Geo.  M.  Scarbor- 
ough, composed  the  firm  of  Scarborough  & 
Scarborough,  with  the  view  of  devising 
some  plan  whereby  said  debt  might  be  paid 
off  and  the  property  saved.  As  Harvey  C. 
Chamberlln  was  also  an  old  man  and  un- 
able to  manage  said  property,  he  suggested 
H.  C.  Chamberlln  as  a  suitable  person  to' 
do  so,  who,  it  seems,  was  acceptable  to  the 
Lelands. 

It  is  alleged,  and  the  record  discloses, 
that  numerous  conferences  were  had  be- 
tween the  Lelands,  Harvey  C.  Chamberlln, 
the  appellee,  and  the  Scarboroughs,  with  ref- 
erence, to  the  best  method  of  adjusting  the 
Indebtedness  with  the  loan  company  and 
preserving  the  property  to  the  Lelands. 
Finally,  at  the  instance  and  upon  the  advice 
of  said  J.  B.  Scarborough,  who,  it  seems, 
was  acting  as  attorney  for  both  appellants 
and  appellee,  an  agreement  was  reached 
among  all  the  parties  hereto,  whereby  ap- 
pellants were  to  convey  all  of  said  land,  ex- 
cept 200  acres  reserved  therein  as  a  home- 
stead for  O.  H.  Leland,  to  H.  C.  Chamberlln, 
appellee  herein,  who  was  to  take  charge 
thereof,  manage,  control,  and  operate  the 
same,  with  the  view  and  for  the  purpose  of 
paying  off  said  Indebtedness  from  the  rev- 
enues arising  from  said  farm,  and,  after 
doing  so,  was  to  reconvey  the  same  to  the 
appellants,  his  compensation  for  said  serv- 
ices to  be  adjusted  upon  the  consummation 
of  said  undertaking.  That,  in  pursuance  of 
said  agreement  and  understanding,  said  land 
was  conveyed  by  appellants  to  appellee,  by 
conveyance  of  date  September  7,  1899,  for 
the  recited  consideration  of  the  assumption 
by  appellee  of  said  mortgage  and  the  ex- 
ecution of  two  vendor's  lien  notes.  It  is 
further  alleged  that,  Immediately  upon  the 
execution  and  delivery  of  said  conveyance, 
appellee  accepted  the  same  and  took  pos- 
session of  said  property,  and  began  to  man- 
age and  operate  the  same  for  the  purposes 
stated,  and  in  recognition  of>  appellants' 
rights  as  owners  thereof,  until  the  summer 
of  1905,  when  he  repudiated  said  trust  and 
denied  the  rights  of  appellants  thereunder, 
and  asserted  ownership  in  said  lands.  Ap- 
pellants further  alleged  the  failure  and  re- 
fusal on  the  part  of  appellee  to  execute  said 
trust 

Appellee  answered  by  special  plea,  gen- 
eral and  special  demurrers,  general  denial 
and  special  answer,  that  he  was  the  owner 
of  said  lands  conveyed  by  said  deed  of  Sep- 
tember 7,  1899,  by  purchase  of  the  same  un- 
der the  terms  set  forth  therein,  and  that 
there  were  no  conditions  attached  to  his 
holding  the  title  to  said  lands.  That  as  a 
purchaser  thereof  he  had  assumed  and  paid 
off  the  mortgage  debt,  relieving  appellants 
form  said  obligation,  and  released  unto  said 
Leland  said  "200-acre  homestead  tract,"  and 
that  he  had  paid  off  and  satisfied  the  two 
vendor's  lien  notes  executed  by  him'  as  set 
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out  in  the  deed  of  conveyance.  That  he  had 
at  all  times  since  the  execution  of  said  deed 
been  in  open  aud  notorious  possession  of 
said  lands,  asserting  title  thereto  in  him- 
self, holding  himself  out  to  the  world  as  the 
owner  of  the  same  in  his  own  right,  where- 
by the  claim  of  appellants  was  barred  by 
the  four  years'  statute  of  limitation.  Fur- 
ther, that  plaintiffs  in  making  said  convey- 
ance did  so  with  intent  to  hinder,  delay, 
and  defraud  their  creditors,  alleging  that 
they  owed  debts  to  the  amount  of  $2,000  to 
various  creditors,  whereby  their  action  in 
making  the  said  deed  was,  as  to  them,  fraud- 
ulent. That  their  claim  for  the  recovery  of 
the  value  of  said  personal  property  and  for 
the  rents  for  said  200-acre  homestead  tract 
was  likewise  barred  by  the  statute  of  two 
years'  limitation.  That  while  he  occupied 
said  200-acre  tract,  as  alleged,  he  did  so 
under  a  lease  contract  with  appellant  O.  H. 
Leland  at  a  stipulated  rental  of  $200  per  an- 
num. That  said  O.  H.  Leland,  after  the  first 
year  of  said  term,  ceased  to  be  the  owner  of 
said  200  acres  of  land,  and  that  he  there- 
after occupied  and  held  the  same  as  tenant 
of  H.  J.  Chamberlln,  who  became  the  pur- 
chaser thereof,  and  to  whom  he  had  attorned 
for  the  use  of  said  land,  praying  to  be  quiet- 
ed In  his  title,  and  that  appellants  take  noth- 
ing by  their  action,  and  that  he  be  discharged 
with  his  costs. 

Appellants,  by  supplemental  petition,  denied 
the  assertion  by  appellee  of  ownership  and 
title  to  said  lands  prior  to  the  summer  of 
1905,  but  alleged  that  he  held  himself  out  at 
all  times  as  carrying  out  the  terms  of  said 
trust,  and  that  they  had  no  notice  of  any  in- 
tent on  his  part  to  repudiate  the  same,  or 
claim  any  rights  In  any  of  said  property,  oth- 
er than  as  trustee,  until  late  in  the  summer 
of  1905.  That,  if  defendant  had  paid  off  said 
notes  and  discharged  said  obligations,  he  did 
so  out  of  the  revenues  derived  from  the 
profits  of  said  lands,  with  funds  and  moneys 
belonging  to  appellants,  and  that  said  ac- 
tion on  his  part  In  connection  therewith  was 
in  keeping  with  the  terms  of  said  trust  and 
the  execution  of  the  same.  They  specially 
denied  that  said  property  was  conveyed  to 
hinder,  delay,  or  defraud  creditors,  alleging 
that  they  were  at  all  times  amply  solvent, 
and  that  they  held  title  to  and  possession  of 
available  property  of  the  value  of  $12,000, 
subject  to  execution  at  the  date  of  said  con- 
veyance; that  they  were  at  all  times  the 
owners  of  said  200-acre  homestead  tract,  and 
that  appellee  did  not  hold  same  as  tenant 
under  said  H.  J.  Chamberlln,  nor  did  he  at- 
torn to  him,  but  that  the  title  to  said  200- 
acre  tract  had  always  belonged  to  appellant 
O.  H.  Leland,  and  that  said  deed  was  taken 
in  the  name  of  said  Chamberlln  for  the  use 
of  said  Leland,  who  has  at  all  times  been  rec- 
ognized as  the  owner  thereof,  and  that  he 
now  holds  the  legal  title  to  same. 

There  was  a  jury  trial,  resulting  in  a  ver- 
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RICE,  7.  (after  stating  the  facta  as  above). 
It  appears  that  J.  B.  Scarborough,  the  senior 
member  of  the  firm  of  Scarborough  &  Scar- 
borough, died  in  1906  before  this  suit  was 
filed,  and  that  his  son,  Geo.  M.  Scarborough, 
the  other  member  of  the  firm,  had  removed 
to  New  York.  Harvey  C.  Chamberlln  was 
a  witness  upon  the  trial,  but  was  unable 
to  recall  many  of  the  details  of  the  trans- 
action in  question,  so  that  the  issue  as  to 
whether  or  not  the  instrument  under  discus- 
sion was  a  deed  of  trust  was  sustained  on 
the  one  side  by  the  testimony  of  the  appel- 
lants and  denied  on  the  other  by  that  of  the 
appellee.  Appellants,  soon  after  the  filing  of 
this  suit,  propounded  interrogatories  to  Geo. 
M.  Scarborough,  for  the  purpose  of  taking  his 
testimony,  who  answered,  but,  his  first  depo- 
sitions being  quashed  for  some  informality, 
other  interrogatories  were  propounded  to  him 
in  January,  1908,  which  were  answered,  and 
said  depositions  duly  returned  into  court 
shortly  before  this  trial,  parts  of  which  were 
also  quashed  on  motion  of  appellee.  Appel- 
lants thereupon  moved  to  continue  this  cause 
for  the  purpose  of  retaking  the  deposition  of 
said  Scarborough,  which  motion  was  overrul- 
ed. We  deem  It  unnecessary  to  discuss  the 
first  assignment,  which  assails  the  correctness 
of  the  ruling  of  the  court  in  this  particular, 
because  the  same  becomes  immaterial  In  the 
view  we  have  taken  of  other  errors  assigned, 
which  will  now  be  discussed. 

The  next  seven  assignments  complain  of 
the  action  of  the  court  In  sustaining  appel- 
lee's motion  to  quash  certain  portions  of  these 
depositions,  and  exclude  the  answers  of  said 
witness  to  certain  interrogatories  therein 
propounded.  It  will  not  be  necessary,  in  our 
Judgment,  however,  to  consider  each  of  them 
seriatim,  for  the  reason  that  our  discussion 
and  ruling  on  those  here  treated  may  be 
regarded  as  applicable  to  all  the  others. 

The  second  assignment  urges  that  the  court 
erred  In  sustaining  appellee's  objection  to 
the  third  direct  Interrogatory  propounded  to 
appellants'  said  witness,  Geo.  M.  Scarbor- 
ough, and  his  answer  thereto,  which  is  as 
follows:  "If,  In  answer  to  the  foregoing,  you 
state  that  you  are  the  same  George  M.  Scar- 
borough that  heretofore  testified  In  this  case, 
then  I  will  ask  you  to  state  whether  you  had 
any  connection  with  the  said  transaction  or 
know  anything  of  same.  If  you  answer  'Yes,' 
then  state  whether  or  not  you  beard  any  ne- 
gotiations between  the  parties  that  led  up  to 
the  execution  of  said  deed.  If  so,  state  what 
same  were,  giving,  as  near  as  you  can,  the 
conversations  between  the  parties  and  the 
substance  of  same,  stating  who  was  present 
in  any  conversation  you  heard  in  his  pres- 
ence, or  in  which  said  H.  C.  Chamberlln  took 


action  which  I  was  then  able  to  remember. 
I  do  not  pretend  to  be  able  to  recall  or  re- 
produce any  specific  conversation  or  conver- 
sations had  by  and  between  said  parties  prior 
to  and  at  the  time  of  the  execution  of  said 
deed.  This  transaction  occurred  about  nine 
years  ago.  I  have  never  since  thought  of  the 
same  until  I  was  requested  to  answer  depo- 
sitions in  this  case  some  time  about  the  mid- 
dle of  last  summer.  I  remember  the  cir- 
cumstances of  the  execution  of  and  prepara- 
tion of  said  deed.  I  remember  that  on  sev- 
eral occasions  prior  to  the  execution  of  said 
deed  O.  H.  Leland,  Harry  C.  Chamberlln 
(who  is  the  same  person  as  H.  O.  Chamber- 
lln), H.  J.  Chamberlln,  J.  B.  Scarborough, 
and  myself  had  conferences  la  the  office  of 
Scarborough  &  Scarborough  on  South  Fourth 
street,  Waco,  Tex.,  relative  to  the  best  meth- 
od of  preventing  the  property  of  said  O.  H. 
Leland  from  being  sold  under  a  mortgage 
held  by  some  mortgage  company  of  Dallas, 
Tex.  I  am  not  positive,  but  as  I  recall  it,  on 
one  or  more  occasions  R.  M.  Chamberlln,  the 
father  of  H.  C  Chamberlln,  was  present  and 
Joined  in  tne  conversation.  David  C.  Leland 
was,  as  I  remember  it,  present  upon  only 
one  occasion,  to  wit,  the  time  of  signing  of 
said  instrument.  As  I  stated,  I  will  not  pre- 
tend to  recall  any  conversation  had  in  con- 
nection with  said  affair.  The  substance  of 
the  conversation  was  to  the  effect  that  some- 
thing should  be  done  to  prevent  the  forced 
sale  of  Leland'a  property,  and,  as  I  remember 
it,  after  a  thorough  canvass  of  the  situation, 
it  was  agreed  by  all  parties  that  the  best 
method  of  procedure  was  to  deed  the  prop- 
erty to  Harry  C.  Chamberlln,  who  was  to  de- 
vote bis  entire  time  to  so  conducting  the  af- 
fairs of  said  farm  that  the  mortgage  might 
be  paid  off  with  the  crops  grown  thereon. 
With  this  understanding  and  agreement,  as 
I  recall  It,  the  deed  was  executed  by  the  Le- 
lands  to  Chamberlln.  All  parties  were  agreed 
upon  the  proposition,  and  everything,  as  I  re- 
call it,  was  harmonious."  Appellee  moved  to 
strike  out  all  of  said  answer,  commencing 
with  the  sentence,  "the  substance  of  the 
conversation  was  to  the  effect,''  because  not 
responsive  to  the  question,  and  undertakes 
to  state  the  conclusions  of  the  witness,  and, 
further,  because  said  witness,  after  stating 
that  be  could  not  recall  the  matters  referred 
to  in  said  Interrogatory,  undertakes  to  give 
the  substance  of  what  was  stated  in  said  con- 
versations, which  objections  were  sustained 
by  the  court  and  the  answers  stricken  out 
and  suppressed,  to  which  appellants  excepted. 

By  their  third  assignment,  appellants  com- 
plain of  tbe  action  of  the  court  in  sustaining 
tbe  motion  of  appellee  to  suppress  a  portion 
of  the  answer  of  tbe  witness  Geo.  M.  Scar- 
I  borough  to  the  fourth  direct  Interrogatory, 
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which  Interrogatory  Is  as  follows:  "State 
whether  or  not  yon  heard  any  conversation  In 
whlcii  the  said  H.  O.  Chamberlln  took  part, 
or  any  conversation  at  which  the  said  H.  O. 
Chamberlln  was  present,  between  H.  J.  Oham- 
berlln  and  J.  B.  Scarborough,  arranging  and 
preparing  for  the  said  deed  that  was  execut- 
ed by  the  said  D.  H.  Leland  and  D.  O.  Ice- 
land to  H.  C.  Chamberlln.  If  so,  give,  as 
near  as  yon  can,  said  conversation,  what  was 
said  by  H.  C.  Chamberlln,  if  anything,  or  by 
either  of  the  other  parties  In  his  presence 
with  reference  to  the  purpose  for  which  said 
deed  was  to  be  executed."  To  which  ques- 
tion the  witness  answered:  "As  I  Have  stat- 
ed, H.  C.  Chamberlln  was  present  and  took 
part  in  one  or  more  conferences  prior  to  the 
execution  of  said  deed.  He  was  also  present 
at  Its  execution.  I  will  not  undertake  to 
reproduce  any  of  said  conversations  after  so 
long  a  lapse  of  time.  I  knew  the  purpose  of 
the  execution  of  said  deed  from  the  conver- 
sations had  regarding  it,  and  that  Is  the  only 
fact  after  nine  years  which  remains  promi- 
nently in  my  memory,  to  wit,  that  it  was 
deeded  by  Leland  to  Chamberlln  to  attempt 
to  save  the  property,  with  a  natural  under- 
standing that  a  future  adjustment  of  affairs 
should  be  made  between  the  parties  If  Cham- 
berlln was  successful  in  saving  the  proper- 
ty." Defendant  objected,  and  moved  to 
strike  out  all  of  said  answer  on  the  ground 
that  it  was  not  responsive  to  the  question, 
and  stated  the  conclusions  of  the  witness, 
and  because  the  witness  nowhere  stated  that 
be  ever  heard  any  such  conversation,  but 
merely  says  that  H.  C.  Chamberlln  was  pres- 
ent during  one  or  more  of  said  conversations. 
The  court  sustained  said  objection,  and 
struck  out  all  of  said  answer  beginning  with 
the  sentence,  "I  knew  the  purpose  of  the  exe- 
cution of  said  deed,"  to  which  ruling  of  the 
court  appellants  excepted  and  reserved  their 
bill. 

Appellants  Insist  by  their  several  proposi- 
tions under  these  assignments  that  a  wit- 
ness may  be  allowed  to  testify  to  the  sub- 
stance of  a  conversation,  though  he  cannot 
recall  the  precise  words  nor  the  details  of 
the  same,  and  that  he  may  be  allowed  to 
give  his  Impression  of  what  the  conversa- 
tions may  have  been,  though  he  cannot  speak 
with  certainty  in  reference  thereto,  and 
though  he  can  only  recall  portions  thereof. 
We  think  this  contention  is  sound,  and  sus- 
tained by  the  great  weight  of  authority.  It 
seems  that  the  witness  was  present  and 
took  part  In  the  frequent  conferences  that 
led  up  to  the  final  consummation  >of  the 
agreement  between  the  parties,  and  while 
after  a  great  lapse  of  time  he  frankly  states 
that  he  is  unable  to  give  the  details  of  all 
the  various  conversations  that  occurred,  still 
be  does  undertake  to  state  with  emphasis  the 
substance  and  result  of  what  actually  oc- 
curred. We  think  this  testimony  was  high- 
ly material  and  important,  in  view  of  the  is- 
sues presented,  and  the  sharp  conflict  be- 


tween the  parties  with  reference  to  whether 
or  not  the  conveyance  in  question  was  an  ab- 
solute deed  or  was  a  trust  conveyance. 

Discussing  this  subject,  Mr:  Elliott  in  his 
work  on  Evidence,  vol.  2,  p.  128,  5  832,  says: 
"In  his  answers  the  witness  should  state 
facts,  and  not  conclusions.  But  where  a 
witness  Is  Interrogated  as  to  a  particular 
conversation  or  oral  agreement,  he  is  not  re- 
quired In  his  answers  to  give  the  exact  lan- 
guage of  such  conversation  or  agreement  un- 
less he  distinctly  remembers  it,  but  he  may 
give  the  substance  thereof." 

Mr.  Oreenleaf,  in  volume  1,  8  440,  of  bis 
work  on  Evidence,  speaking  with  reference 
to  the  same  subject,  says:  "In  general, 
though  a  witness  must  depose  to  such  facts 
only  as  are  within  his  own  knowledge,  yet 
there  is  no  rule  that  requires  him  to  speak 
with  such  expression  of  certainty  as  to  ex- 
clude all  doubt  in  his  mind.  If  the  fact  is 
impressed  on  bis  memory,  but  his  recollec- 
tion does  not  rise  to  positive  assurance,  It  Is 
still  admissible  to  be  weighed  by  the  jury." 

In  Simpson  v.  Brotherton,  62  Tex.  172,  the 
court  says:  "The  fact  that  he  could  not 
speak  with  certainty  as  to  what  Brotherton 
had  said,  did  not  prevent  him  from  giving 
his  best  recollection.  If  he  had  doubts  about 
the  correctness  of  his  memory,  or  could  de- 
tail only  portions  of  the  conversation,  this 
would  not  exclude  what  he  could  undertake 
to  state,  although  it  was  bis  mere  impres- 
sions of  what  had  been  said.  But  the  jury 
might  have  taken  those  facts  into  considera- 
tion in  passing  upon  the  credibility  of  his 
evidence." 

In  Texas  Pacific  Ry.  Co.  v.  Barron,  4  Tex. 
Civ.  App.  649,  28  S.  W.  688,  it  is  said:  "The 
witness  was  ready  to  testify  that  he  beard 
the  superintendent  reprimand  the  section 
boss  for  not  having  gone  over  the  road  be- 
fore the  wreck,  but  further  testified  that  he 
did  not  recollect  the  language  used  by  the 
superintendent,  nor  the  substance  thereof." 
The  court,  in  holding  the  testimony  admissi- 
ble, says:  "It  Is  a  general  and  elementary 
principle  that  a  witness  must  testify  as  to 
facts,  and  not  as  to  inferences  and  conclu- 
sions. Was  this  principle  violated  In  the 
admission  of  the  testimony  of  the  witness? 
He  testified  to  the  fact  that  he  heard  the 
general  manager,  Grant,  reprimand  the  sec- 
tion foreman  for  not  inspecting  the  track  on 
the  morning  of  the  wreck;  that  he  did  not 
remember  his  language  or  form  of  expres- 
sion, but  he  did  remember  the  Idea  conveyed 
or  impression  received  by  him,  and  it  was  to 
this  that  be  testified.  How  much  such  evi- 
dence proves,  or  ought  to  weigh  with  a  Jury, 
Is  another  and  different  question.  Where 
the  impression  received  Is  vague  and  uncer- 
tain, the  trial  court  might  properly  exclude 
the  evidence ;  but  where  tbe  defect  Is  a  fail- 
ure to'  remember  the  exact  words  or  forms 
of  expression,  while  the  Impression  or  Idea 
conveyed  Is  distinct  and  clear,  the  evidence 
should  be  admitted." 
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Trial  Evidence,  p.  438. 

We  believe  that  the  court  erred  in  sus- 
taining tbe  exceptions  of  appellee  to  the  tes- 
timony of  said  Scarborough;  and  for  the  rea- 
sons indicated,  we  likewise  sustain  appel- 
lants' 4th,  5th,  6th,  7th,  and  8th  ass'gnments 
of  error,  with  this  exception:  We  believe 
that  that  part  of  Scarborough's  answer  com- 
plained of  in  the  fourth  assignment,  where- 
in he  uses  this  expression,  "This  was  the 
burden  upon  the  minds  of  all  the  parties  to 
the  conversation,  as  I  know  from  their  state- 
ments made  at  the  time,  but  which  I  do  not 
now  undertake  to  recall  or  repeat,''  was  prop- 
erly stricken  out  upon  appellee's  objection, 
because  we  do  not  think  that  the  witness 
ought  to  be  permitted  to  give  his  opinion  as 
to  what  was  upon  the  minds  of  the  parties. 

As  the  matters  complained  of  in  the  ninth 
and  tenth  assignments  will  not  likely  occur 
on  another  trial,  we  deem  it  unnecessary  to 
pass  upon  the  questions  there  presented. 

We  overrule  the  twelfth  assignment,  com- 
plaining of  the  action  of  the  trial  court  in 
giving  certain  verbal  instructions  to  tbe  Jury 
during  their  deliberation  upon  the  case  rela- 
tive to  their  duties  as  jurors  with  reference 
to  arriving  at  a  verdict,  because  the  exact 
charge  here  complained  of  was  the  subject 
of  discussion  in  the  case  of  H.  &  T.  G.  Ry. 
Co.  v.  Darwin  (Tex.  Civ.  App.)  105  S.  W. 
825,  and  was  there  approved  by  the  Supreme 
Court. 

The  special  charge  set  forth  in  the  thir- 
teenth assignment  of  error,  as  framed,  we 
are  Inclined  to  think  was  properly  refused, 
for  the  reason  that  the  same  failed  to  con- 
tain the  idea  that  the  jury  should  also  be- 
lieve that  the  purpose  of  Chamberlin  In  tak- 
ing the  deed  was  to  bold  the  land  in  trust 
for  appellants. 

We  overrule  appellants'  fourteenth  assign- 
ment, because  we  think  the  charge  complain- 
ed of  was  properly  given.  The  court  in- 
structed the  Jury  that  if  they  believed  from 
the  evidence  that  the  plaintiffs  executed  and 
delivered  said  deed  to  the  defendant  with 
the  purpose  and  intent  upon  their  part  to 
hinder,  delay,  or  defraud  their  creditors, 
then,  if  they  so  believed,  to  find  for  the  de- 
fendant, notwithstanding  they  might  believe 
from  the  evidence  that  the  said  deed  was  ex- 
ecuted by  plaintiffs  and  accepted  by  defend- 
ant with  the  understanding  and  agreement 
that  he  would  hold  the  same  for  the  use  and 
benefit  of  plaintiffs.  This  charge  is  assign- 
ed as  error  by  appellants  in  their  fifteenth 
assignment  We  think  the  evidence  raised 
this  issue,  and  that  the  court  properly  charg- 
ed thereon,  for  which  reason  this  assignment 
is  overruled. 


veyance,  appellants  had  the  right  to  have  tbe 
issue  relative  to  tbe  rents  and  revenues  aris- 
ing from  tbe  200-acre  homestead  tract  pass- 
ed upon  by  the  Jury. 

We  sustain  the  seventeenth  assignment  of 
error,  complaining  of  that  part  of  the  court's 
charge  submitting  an  issue  which  had  been 
withdrawn  from  the  jury.  The  other  assign- 
ments are  overruled. 

For  the  errors  indicated,  the  judgment  la 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


HAY  et  aL  v.  HAY  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  16, 
1909.    Rehearing  Denied  July  3,  1909.) 

1.  Wills  (J  614*)— Construction  —  Estates 
Acquired. 

Testatrix  gave  to  her  two  sons  a  life  in- 
terest in  her  real  estate,  with  gift  over  on 
their  death  to  their  surviving  children,  share 
and  share  alike.  Held,  that  tbe  sons  each  took 
a  life  estate  in  the  land,  and  the  remainder  on 
their  death  passed  to  such  of  their  children  as 
might  then  be  surviving,  to  be  equally  divided 
between  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  1393-1410;  Dec.  Dig.  I  614.*] 

2.  Wills  (f  634»)— Construction  —  Estates 
Acquired. 

Testatrix  gave  to  her  two  sons,  A.  and 
G.,  a  life  interest  in  her  real  estate,  with  gift 
over  on  their  death  to  their  children,  share  and 
share  alike,  and  appointed  the  two  sons  ex- 
ecutors. A.  died,  leaving  children  in  the  life- 
time of  G.,  who  had  children.  Held,  that  G. 
took  only  a  half  interest  in  the  estate  for  life, 
and,  as  only  those  grandchildren  of  testatrix, 
who  might  be  alive  when  G:  died,  were  en- 
titled to  the  estate,  G.  as  surviving  executor 
was  entitled  during  his  life  to  the  possession  of 
the  entire  land  charged  with  the  reasonable 
value  of  the  rents  accruing  subsequent  to  A.'s 
death  from  one-half  thereof,  to  be  held  in  trust 
for  those  of  the  grandchildren  who  might  sur- 
vive G.,  which  rents  with  the  corpus  of  the 
entire  estate  on  his  death  must  be  divided 
equally  among  the  grandchildren,  share  and 
share  alike. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  {  634.»] 

3.  Wills  (J  700*)  —  Construction  —  Nkcxs- 
bary  Parties. 

The  court  in  a  suit  Involving  the  construc- 
tion of  a  will  is  without  jurisdiction  to  render 
a  decree  in  accordance  with  the  construction 
placed  on  the  will  where  beneficiaries  named  in 
the  will  are  not  made  parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1678;  Dec  Dig.  {  700.»] 

Appeal  from  District  Court,  Bandera 
County;  R.  H.  Burney,  Judge. 

Trespass  to  try  title  by  Samuel  Hay  for 
himself  and  as  next  friend  for  Daniel  M. 
Hay  and  others,  minors,  against  George  Hay 
and  another.    From  a  judgment  for  defend- 
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ants,  plaintiffs  appeal.  Reversed  and  re- 
manded. 

H.  C.  Duffy,  J.  A.  Eames,  and  Jno.  R. 
Storms,  for  appellants.  Geo.  Powell,  for  ap- 
pellees. 

NEILL,  J:  This  is  a  suit  of  trespass  to 
try  title,  brought  by  Samuel  Hay  for  him- 
self and  as  next  friend  for  the  minors,  Dan- 
iel M.  Hay,  Alexander  Hay,  and  Jessie  M. 
Hay,  against  George  Hay  and  Frank  T.  Hay 
to  recover  an  undivided  one-half  Interest  in 
a  survey  of  320  acres,  granted  by  the  state 
to  Thomas  Ramon,  which  is  situated  in  Ban- 
dera county,  Tex.  The  defendants  answered 
by  a  plea  of  not  guilty.  The  case  was  tried 
before  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ants. 

The  trial  was  upon  an  agreed  statement 
of  facts,  which,  so  far  as  necessary  to  state 
here,  are  as  follows:  Plaintiffs  and  defend- 
ants a.11  claim  under  the  will  of  Jessie  Hay, 
executed  August  11,  1881,  who  died  in  the 
year  1887,  and  who  was  the  owner  In  fee 
simple  of  the  land  sued  for.  Omitting  the 
caption,  her  will  is  as  follows:  "Know  all 
men  by  these  presents  that  I,  Jessie  Hay,  of 
the  County  of  Bandera,  and  state  of  Texas, 
being  of  sound  mind  and  memory,  and  con- 
sidering the  uncertainty  of  this  frail  and 
transitory  life,  do  therefore  make,  ordain, 
publish  and  declare  this  to  be  my  last  wl'l 
and  testament:  That  is  to  say;  First,  after 
all  my  lawful  debts  are  paid  and  discharged, 
the  residue  of  my  estate  both  real  and  per- 
sonal, I  give,  bequeath  and  dispose  of  as 
follows,  to  wit:  Unto  my  beloved  sons, 
George  Hay  and  Alexander  Hay,  I  give  and 
bequeath  to  each  of  them  equally  a  life  In- 
terest in  and  to  all  the  property  both  real 
and  personal  that  I  may  be  possessed  of  at 
the  time  of  my  demise,  that  is  to  say  all  of 
the  occupation;  uses,  rents,  and  profits  of 
my  said  estate  during  their  natural  lives 
only.  And  after  the  death  of  my  sons, 
George  Hay  and  Alexander  Hay,  I  give  and 
bequeath  all  my  property  both  real  and  per- 
sonal in  fee  simple  unto  the  surviving  chil- 
dren of  my  sons,  George  and  Alexander.  My 
said  property  to  be  equally  divided  (share 
and  share  alike)  amongst  my  beloved  grand 
children,  Lydla  Amanda  Elam,  George  Al- 
exander Hay,  Jessie  Georglana  Hay,  Francis 
Towle  Hay,  Janet  Virginia  Hay,  Charles  F. 
W.  Hay,  Joseph  M.  Hay,  Mary  Emma  Hay, 
children  of  my  son,  George  Hay.  My  son, 
Alexander  Hay,  now  being  childless  but 
should  he  have  children  lawfully  begotten 
born  unto  him  after  this  time,  each  of  his 
said  children,  shall  have  an  equal  share  of 
my  said  property  the  same  as  the  children 
of  my  son,  George  Hay,  heretofore  mention- 
ed, but  should  my  son,  Alexander  Hay,  die 
without  having  children  as  aforesaid  then  all 
of  my  said  property  shall  be  equally  divided 
between  the  children  of  my  son,  George  Hay, 


and  it  is  my  will  that  my  grandchildren 
shall  divide  my  property  amongst  themselves 
equally  by  arbitration  or  otherwise  without 
having  recourse  to  law.  Likewise  I  make* 
constitute  and  appoint  my  two  sons  George 
Hay  and  Alexander  Hay  to  be  the  Executors 
of  this  my  last  will  and  testament  while 
they  live  and  after  their  deaths,  my  grand- 
sons, George  A.  Hay  and  Francis  T.  Hay, 
shall  be  executors  in  their  stead,  hereby  re- 
voking all  former  wills  made  by  me.  In 
witness  whereof  I  have  hereunto  subscribed 
my  name  and  affixed  my  scrawl  by  way  of 
seal,  done  in  the  town  of  Bandera,  County 
of  Bandera,  State  of  Texas;  this  eleventh 
day  of  August  one  thousand  eight  hundred 
and  eighty  one."  Alexander  Hay  and  George 
Hay  were  her  sons-,  and  both  survived  her. 
Alexander  married  on  June  16,  1887,  and  the 
plaintiffs  are  the  lawful  issue  of  his  mar- 
riage, all  of  whom,  when  this  suit  was  filed, 
except  Samuel,  were  minors.  Alexander, 
the  son  of  the  testatrix,  died  August  14, 
1894,  leaving  his  brother,  George  Hay,  sur- 
viving. George  and  Alexander  Hay  Jointly 
occupied  the  property  until  Alexander's 
death,  and  for  four  years  thereafter  George 
Hay  and  his  brother  Alexander's  widow, 
Julia  Hay,  together  with  her  minor  children, 
continued  in  the  joint  use  and  Occupancy  of 
the  land  in  controversy.  Since  then  the  de- 
fendants George  Hay  and  Frank  T.  Hay 
have  had  and  held  the  sole  and  exclusive' 
use  and  possession  of  said  property  and  of 
all  its  rents  and  profits.  The  rental  value  of 
the  premises  Is  $250  per  year.  The  defend- 
ant George  Hay's  children  are  Lydia  Aman- 
da Elam,  George  Alexander  Hay,  Jessie 
Georglana  Hay,  Francis  Towle  Hay,  Janet 
Virginia  Hay,  Charles  F.  W.  Hay,  Joseph 
M.  Hay,  and  Mary  Emma  Hay. 

The  questions  of  law  arising  from  these 
facts  submitted  by  the  parties  to  the  district 
court  and  to  us  for  decision  are:  (1)  Wheth- 
er under  the  will  of  Jessie  Hay  the  children 
of  Alexander  Hay  at  his  death  immediately 
succeeded  to  a  fee  In  said  estate  with  right 
of  entry,  or  to  any  part  thereof?  (2)  Wheth- 
er, under  the  will,  George  Hay  after  the 
death  of  Alexander  took  the  whole  of  the 
estate  for  his  life? 

The  sons  of  the  testatrix,  George  and  Al- 
exander, each  took,  under  the  will,  only  a 
life  interest  in  one-half  of  the  land  Involved. 
The  remainder,  after  their  death,  was  de- 
vised to  such  of  their  children  as  might  then 
be  surviving,  to  be  divided  equally  between 
them.  No  express  provision  for  the  disposi- 
tion of  the  one-half  Interest  during  the  time 
which  would  necessarily  Intervene  between 
the  dates  of  the  death  of  George  and  Alexan- 
der in  the  probable  event  of  the  death  of 
one  before  the  other  was  made  by  the  will. 
What,  therefore,  are  the  rights  of  the  par- 
ties to  the  one-half  Interest  In  the  land  dur- 
ing the  period  of  time  between  the  death  ot 
Alexander  and  when  George  shall  die?  This 
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take  no  more  of  It  than  was  devised  to  him. 
Nor  was  It  Inherited  by  plaintiffs  from  their 
father,  Alexander,  for  the  interest  In  the 
estate  devised  to  him  ceased  with  his  life. 
It  cannot  be  said  who  of  the  testatrix's 
grandchildren  will  be  living  at  the  time 
when  George  shall  die.  As  it  is  only  to 
those  who  may  be  alive  then  that  the  re- 
mainder of  the  estate  Is  devised,  among 
whom  it  most  be  equally  distributed,  share 
and  share  alike,  none  of  them  now  has  the 
right  of  entry  or  possession,  or  the  present 
right  to  Its  use  or  enjoyment,  of  any  part  of 
said  estate.  Under  these  conditions,  our 
opinion  Is  that  George  Hay,  as  surviving 
executor  of  the  estate  of  his  mother,  Is  en- 
titled during  his  life  to  the  possession  of  the 
entire  tract  of  land  In  controversy,  charged 
with  the  reasonable  value  of  the  rents  and 
revenue  accruing  since  the  date  of  his  broth- 
er Alexander's  death  from  one-half  thereof, 
to  be  held  in  trust  for  those  of  testatrix's 
grandchildren  who  may  survive  him  (George 
Hay),  which  rents  and  revenues  shall,  with 
the  corpus  of  the  entire  estate,  upon  his 
death,  be  divided  equally  among  them,  share 
and  share  alike.  From  this  construction  of 
the  will  It  follows  that  both  questions  sub- 
mitted by  the  parties  to  the  court  for  de- 
cision must  receive  a  negative  answer. 

This  requires  the  Judgment  of  the  trial 
court,  the  effect  of  which  is  to  hold  that, 
after  the  death  of  Alexander,  George  Hay 
took  a  life  estate  In  the  entire  property,  to 
be  set  aside,  and  a  decree  rendered  constru- 
ing the  will  In  accordance  with  this  opinion. 
But,  as  it  is  apparent  from  the  record  that 
the  children  of  George  Hay,  named  In  the 
will,  or  such  of  them  as  are  living,  should 
be  parties  to  the  suit  in  order  to  bind  them 
to  such  decree,  we  are  without  Jurisdiction 
to  render  it  on  the  record  before  us. 

Therefore  the  Judgment  of  the  district 
court  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  district  court  to 
have  such  children  made  parties  to  the  suit, 
and,  when  that  Is  done,  to  then  render  a 
decree  construing  the  will  In  accordance 
with  this  opinion.  When  such  decree  Is  ren- 
dered, one  half  of  the  costs  in  the  court  be- 
low shall  be  assessed  against  the  defendant 
George  Hay  in  his  individual  capacity  and 
the  other  half  against  him  in  his  capacity 
as  executor  of  said  will,  which  latter  half 
must  be  paid  from  what  he  Is  shown  to  be 
due  upon  the  rental  value  of  half  the  land. 
The  costs  of  this  appeal  will  be  equally  di- 
vided and  assessed  against  the  appellants 
and  appellees. 

Reversed  and  remanded,  with  Instructions 
to  the  district  court 
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mints  or  Erbor— Sufficiency. 

References  to  the  record  do  not  comply 
with  the  rule  that  an  assignment  of  error  must 
be  supported  by  a  statement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BiTor^  Cent.  Dig.  {{  2998,  8011;  Dec.  Dig.  | 

2.  Tbial  (8  194*)— Instructions  —  Invasion 

or  Province  or  Jury. 

An  instruction  in  an  action  for  commis- 
sions for  selling  land,  selecting  the  language 
that  the  parties  used  that  might  be  evidence  of 
the  annulment  of  a  contract,  and  informing 
the  jury  of  its  probative  effect,  would  have  been 
on  the  weight  of  the  evidence  and  an  invasion 
of  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  194.*] 

Appeal  from  Atascosa  County  Court;  W. 
M.  Abernethy,  Judge. 

Action  by  H.  T.  Homme  against  B.  J. 
Gates.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

J.  W.  Preston  and  James  Raley,  for  appel- 
lant Geo.  M.  Martin  and  W.  Walling,  for 
appellee. 

• 

FLY,  J.  Appellant  sued  for  $223  for  com- 
missions for  selling  land,  and  on  a  trial  by 
Jury  failed  to  recover  anything. 

The  assignments  of  error  from  the  first  to 
sixth,  inclusive,  are  not  followed  by  such 
statements  as  are  required  by  the  rules. 
References  to  the  record  for  statements  do 
not  comply  with  the  rules.  References  to  the 
record  are  required  merely  to  verify  state- 
ments made  In  the  brief. 

The  seventh  assignment  of  error  is  with- 
out merit  The  assignment,  unsupported  by 
as  full  a  statement  as  is  required,  Is  not  en- 
tirely clear,  but  we  conclude  that  It  was  not 
Incumbent  on  the  court  to  select  the  lan- 
guage that  the  parties  used  that  might  be 
evidence  of  the  annulment  of  a  contract  and 
inform  the  Jury  of  its  probative  effect  -  That 
would  have  been  upon  the  weight  of  the  evi- 
dence and  an  invasion  of  the  province  of  the 
Jury- 

To  consider  the  eighth  assignment  of  error 
would  involve  the  reading  of  the  whole  state- 
ment of  facts.  There  is  not  a  sufficient  state- 
ment of  the  facts  under  the  assignment  of 
error.  To  secure  appellant  his  "day  in 
court,"  we  have  read  the  statement  of  facts, 
and  find  that  a  purchaser  was  not  found  by 
appellant  who  was  ready,  willing,  and  able 
to  pay  for  the  land  on  the  terms  proposed  to 
him. 

The  ninth  and  tenth  assignments  of  error 
are  not  followed  by  such  statements  as  are 
contemplated  by  the  rules.  We  will  say,  how- 
ever, that  the  charge,  whose  refusal  is  com- 
plained of  in  the  ninth  assignment  was  up- 
on the  weight  of  the  testimony,  and  was 
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properly  refused.  In  bo  far  as  it  was  prop- 
er, it  was  given  in  the  charge  of  the  court 
The  second  special  charge  requested  was  al- 
so on  the  weight  of  the  evidence.  It  was,  in 
so  far  as  it  was  proper,  given  in  the  charge 
of  the  court. 
The  judgment  is  affirmed. 


GIBSON  &  CUNNINGHAM  T.  PURIFOY. 

(Court  of  Civil  Appeals  of  Texas.    June  10, 
1909.     Rehearing  Denied  July  1,  1909.) 

L  Trial  (i  253*)— Instructions—  Exclusion 

or  Material  Issue. 

Where,  in  an  action  for  breach  of  a  con- 
tract to  make  and  deliver  stave*,  defendants  by 
pleading  and  evidence  contended  that  an  inspec- 
tion of  the  staves  was  fraudulent,  an  instruction 
ignoring  such  issue  was  erroneous  as  assuming 
that  the  Inspection  was  not  fraudulent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  613;  Dec.  Dig.  f  253.*] 
2.  Trial  (§  203*)— Instructions— "Law  oir 

the  Cask." 

Under  Acts  1903,  p.  55,  c.  39,  making  it 
the  duty  of  the  court  to  charge  the  law  of  the 
case,  "the  law  of  the  case"  means  the  substan- 
tial issues  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  478;  Dec.  Dig.  5  203.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4024.] 

8.  Trial  (I  256*)— Instructions. 

Acts  1903,  p.  55,  c.  39,  making  it  the  duty 
of  the  court  to  charge  the  law  of  the  case,  did 
not  change  the  rule  precluding  a  party  from 
complaining  of  the  court's  mere  failure  to  sub- 
mit an  issue  in  the  absence  of  a  special  re- 
quest therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  630;  Dec.  Dig.  {  256.*] 

4.  Sales  (|  884*)— Breach  or  Contract— 
Damages. 

In  an  action  for  breach  of  a  contract  to 
make  and  deliver  staves,  the  measure  of  dam- 
ages as  to  staves  alleged  to  have  been  delivered, 
and  for  which  defendants  refused  to  pay,  was 
the  contract  price,  and  for  those  contracted  for, 
less  the  number  delivered,  the  measure  was  the 
contract  price  less  the  cost  of  making  and 
delivering  the  staves,  so  that  evidence  of  the 
net  value  of  standing  timber  for  tbe  purpose 
of  making  staves,  which  timber  defendants  in- 
duced plaintiff  to  buy  to  carry  out  his  contract 
and  of  the  loss  of  the  profit  plaintiff  would 
have  made  thereon,  was  inadmissible. 

J3d.  Note.— For  other  cases,  see  Sales,  Cent 
ig.  S  1098;  Dec.  Dig.  §  884.*] 

Appeal  from  Franklin  County  Court;  D. 
H.  Miller,  Judge. 

Action  by  Millard  Purifoy  against  Gibson 
&  Cunningham.  Judgment  for  plaintiff,  and 
defendants  appeal.   Reversed  and  remanded. 

R.  T.  Wilkinson,  for  appellants.  W.  I* 
Tittle,  for  appellee. 

LEVY,  J.  Appellee  sued  for  breach  of  a 
contract  to  make  and  deliver  staves.  Ap- 
pellants in  their  seventh  assignment  com- 
plain of  tbe  charge  of  tbe  court  as  given,  and 
In  the  eighth  assignment  complain  to  the  ef- 
fect that  the  court  erred  in  failing  to  submit 


to  the  Jury  the  material  Issue  of  defense  as 
to  the  number  and  value  of  the  culls  sold  by 
appellee  to  appellants.  Considering  the  two 
assignments  together,  we  are  of  the  opinion 
that  there  was  error  in  the  matters  com- 
plained of.  The  charge  as  given  by  the  court 
in  a  general  way  Instructed  on  the  burden  of 
proof,  and  then  directed  the  jury  to  "find 
from  the  evidence  how  many  staves  the  de- 
fendant accepted  from  the  plaintiff  under  the 
May  contract  by  inspection,"  and  multiply 
the  number  thus  found  by  the  contract  price 
therefor,  and  "then  you  will  find  tbe  number 
of  staves  gotten  out  under  the  July  contract 
by  plaintiff,  Inspected  and  accepted  by  de- 
fendant or  his  agents,"  and  multiply  the 
number  by  the  contract  price  "less  a  rebate 
of  tbe  hauling  of  the  staves  yet  in  the 
woods,"  and  "then  add  the  two  amounts  thus 
found  together,  which  said  amount  will  be 
what  the  defendant  is  due  and  owing  to 
plaintiff.  Then  you  will  add  up  and  put  in 
one  sum  all  the  amounts  paid  to  plaintiff  by 
the  defendant  for  said  staves.  Then  strike 
a  balance  by  subtracting  one  from  the  other, 
and  whatever  the  balance  may  be,  either  way, 
will  be  a  verdict  for  plaintiff  or  defendant  as 
to  the  staves."  The  appellants  by  pleading 
and  evidence  contended  in  the  case  that  the 
"inspection"  of  the  staves,  as  submitted  by 
the  court,  was  by  the  Inspectors  fraudulently 
and  falsely  made  by  connivance  and  collusion 
with  appellee  so  as  to  pass  a  great  number  of 
calls  as  first  class,  and  for  which  culls  appel- 
lants were  not  owing  by  contract  anything, 
and  were  not  liable.  By  specially  directing 
and  requiring  the  jury  to  look  to  and  find  the 
number  of  staves  "accepted  by  inspection," 
and  in  ignoring  the  issue  as  to  fraudulent  and 
collusive  inspection,  the  charge  is  subject  to 
the  objection  that  it  had  the  effect  to  assume 
that  the  inspection  was  not  fraudulent  and 
collusive,  and  did  not  contain  culls,  and  in 
effect  exclude  the  material  issue  raised  by 
the  pleading  in  evidence.  Under  chapter  39, 
Acts  1903,  p.  55,  it  Is  made  the  duty  of  the 
court  to  charge  the  law  of  the  case.  The  law 
of  the  case  means  the  substantial  Issues  of 
the  case.  Railway  Co.  v.  Votaw  (Tex.  Civ. 
App.)  81  8.  W.  130.  This  latter  case  holds, 
and  others  do  also,  and  properly  we  think, 
that  the  act  did  not  change  the  rule  preclud- 
ing a  party  from  complaining  of  the  court's 
mere  failure  to  submit,  an  issue  in  the  ab- 
sence of  a  special  request  therefor.   But  the 

charge  in  the  instant  case  under  the  plead- 
ing and  evidence  was  subject,  as  stated,  to 
greater  and  stronger  objections  than  merely 
failing  to  submit  an  issue.  It  is  the  rule 
that,  where  a  charge  excludes  or  In  effect 
excludes  a  material  Issue  of  defense,  it  con- 
stitutes reversible  error.  Eppsteln  v.  Thom- 
as, 16  Tex.  Civ.  App.  619,  44  S.  W.  893.  The 
reason  of  this  rule  is  apparent;  because  if  a 
special  charge  were  given  on  the  point  ex- 
cluded, or  in  effect  excluded,  it  wonld  be  con- 
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Tex.  Civ.  App.  86,  79  S.  W.  869. 

The  latter  part  of  the  special  charge  com- 
plained of  In  the  ninth  assignment  was  upon 
the  weight  of  the  evidence,  and  should  be 
omitted  in  another  trial  of  the  case.  It  Is 
not  within  the  province  of  the  court  to  say 
in  this  case  as  a  matter  of  law,  or  to  assume 
as  a  fact  or  to  require  the  jury  to  find  In 
view  of  the  pleading  and  evidence,  that  the 
inspection  sheets  were  conclusive  evidence  of 
the  number  of  first-class  ties  delivered  by 
appellee.  To  carry  out  his  contract  to  moke 
and  deliver  staves,  the  appellee  purchased  the 
timber  on  the  Corn  land.  Claiming  that  ap- 
pellants induced  him  to  buy  the  timber,  and 
that  by  reason  of  the  alleged  prevention  of 
the  performance  of  the  contract  this  stand- 
ing timber  was  left  on  his  hands,  appellee 
offered  testimony,  for  the  purpose  of  showing 
damages  resulting  to  him,  of  the  net  value  of 
the  standing  timber  per  thousand  staves  for 
the  purpose  of  making  staves,  and  the  loss  of 
this  profit  to  him.  The  appellant  objected  to 
this  evidence  because  Immaterial,  and  not 
damages  properly  recoverable  in  the  case.  A 
part  of  ttpjjellee's  recovery  was  based  on  this 
evidence.  It  Was  error  In  the  case  to  admit 
the  evidence.  The  proper  measure  of  dam- 
ages in  the  case  as  to  the  staves  alleged  to 
have  been  delivered,  and  for  which,  as  alleged, 
the  appellants  refused  to  pay,  if  they  did,  Is 
the  contract  price.  For  the  number  of  staves 
contracted  for  less  the  number  claimed'  to 
have  been  delivered  by  appellee  the  measure 
of  damages  was  the  contract  price,  less  the 
cost  of  making  and  delivering  the  staves.  3 
Page  on  Contracts,  §  1591 ;  Cyc.  p.  1C1 ;  Tufts 
v.  Lawrence,  77  Tex.  526,  14  S.  W.  165 ;  Fox 
v.  Elston  (Tex.  Civ.  App.)  33  S.  W.  749.  The 
principle  of  law  on  which  appellee  claims  the 
damages  in  question  are  allowable  Is  allow- 
able in  certain  cases,  but  it  is  because  It  Is 
sufficiently  pleaded  as  an  equitable  ground  of 
action.  And,  even  in  cases  where  it  Is  prop- 
erly pleaded  as  an  equitable  ground  of  action, 
the  measure  of  damages  would  be  the  loss 
equal  to  the  difference  between  the  cost  of 
the  standing  timber  as  a  whole  and  any  less 
sum  he  was  forced  to  sell  It  for  as  a  whole 
In  the  market  Appellee  would  not  be  allow- 
ed to  recover  the  value  of  the  standing  tim- 
ber for  staves  and  also  what  he  paid  for 
same,  and  still  remain  the  holder  and  owner 
of  the  standing  timber. 

It  was  error  to  admit  the  evidence  com- 
plained of  in  the  third  and  sixth  assignments 
upon  any  ground  In  the  case.  It  does  not  go 
to  prove  nor  is  It  sufficient  for  the  purpose 
that  the  appellants  instructed  the  agent  to 
practice  the  fraud,  or  that  in  the  absence  of 
proof  sufficient  to  show  a  system  of  so  doing  i 
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oioiwucm   wuiu   vmu   appellants,   which  It 

could  not,  it  was  Inadmissible. 

For  the  errors  discussed,  the  case  was  or- 
dered reversed  and  remanded. 


HOUSTON  &  T.  C.  R.  CO.  v.  DOUGLAS 
et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  26, 
1909.) 

Pasties  ((  51*)— New  Parties. 

In  a  suit  against  a  railroad  company  for 
damages  to  vines  on  land  through  and  on  which 
its  road  is  constructed,  the  defendant  is  entitled 
to  vouch  in  its  warrantor  in  order  that  it  may 
have  judgment  against  him  for  such  judgment 
as  may  be  rendered  against  it. 

[Ed.  Note— For  other  cases,  see  Parties,  Dec. 
Dig.  i  51.*] 

Appeal  from  Limestone  County  Court; 
James  Klmbell,  Judge. 

Action  by  E.  B.  Douglas  and  others  against 
the  Houston  &  Texas  Central  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.  '  Reversed  In  part 

Baker,  Botts,  Parker  &  Garwood  and  Wil- 
liams &  Bradley,  for  appellant 

RAINEY,  C.  J.  Douglas  and  wife  brought 
this  suit  against  the  Houston  ft  Texas  Cen- 
tral Railroad  Company,  appellant,  to  recov- 
er for  the  destruction  of  certain  grape  and 
strawberry  vines  upon  land  through  and 
upon  which  it  constructed  its  railway,  and 
to  recover  damages  for  the  failure  to  make  a 
crossing  over  said  railway  within  their  ln- 
closure.  Defendant  answered  that  the  land 
bad  been  conveyed  to  It  by  a  general  warran- 
ty deed  executed  by  James  Gardner,  and 
prayed  that  Gardner  be  made  a  party,  and 
that  it  have  judgment  against  him  for  such 
judgment  as  might  be  rendered  against  it  in 
favor  of  Douglas.  Gardner  auswered  by 
general  demurrer  to  defendant's  answer, 
which  demurrer  was  sustained,  and  he  was 
dismissed  from  the  case.  The  case  was 
tried  as  between  Douglas  and  the  railway 
company  on  its  merits,  and  judgment  was 
rendered  in  favor  of  Douglas,  and  the  rail- 
way company  appealed. 

On  a  former  day  of  this  term  we  affirmed 
the  judgment  of  the  lower  court  without 
written  opinion.  As  to  Douglas,  we  are 
still  of  the  opinion  that  said  affirmance  is 
right,  but  as  to  Gardner  we  are  inclined  to 
think  said  affirmance  was  wrong.  The  ap- 
pellant, under  the  law,  was  entitled  to  vou 
in  its  warrantor,  and  have  the  issue  between 
them  settled  In  this  suit  This  not  having 
been  done,  the  judgment  of  this  court  here- 
tofore rendered  will  be  reformed,  so  as  to 
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affirm  the  judgment  as  to  Douglas  and  wife, 
and  as  to  Gardner  it  will  be  reversed,  and 
cause  remanded  for  a  new  trial. 


MOORHEAD  v.  ELLISON. 

(Court  of  Civil  Appeals  of  Texas.    Jane  16, 
1909.    Rehearing  Denied  July  2,  1909.) 

1.  Mortgages  ($  6*)— Construction  —  Deed 
ob  Conditional  Sale. 

To  secure  a  debt,  defendant  executed  a 
warranty  deed  to  plaintiff  absolute  on  its  face 
for  land  worth  much  more  than  the  debt,  the 
deed  reciting  that  it  should  remain  in  escrow  for 
90  days,  and,  in  case  of  default,  the  deed  to  be 
delivered  to  plaintiff,  but  if  the  debt  was  paid, 
the  deed  to  be  surrendered  to  defendant.  There 
was  evidence  showing  that  the  deed  was  exe- 
cuted to  secure  the  debt.  Held,  that  the  deed 
was  a  mortgage,  and  not  a  conditional  sale; 
the  provision  for  delivery  on  nonpayment  not 
changing  its  character. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  5;  Dec.  Dig.  {  a*] 

2.  Vendor  and  Pubohaseb  (J  230*)— Bona 
Fide  Purchaser— Notice. 

A  recital  in  a  recorded  deed  that,  if  the 
•am  mentioned  therein  was  not  paid  within  the 
time  stated,  the  deed  should  be  delivered  to 
the  grantee,  was  to  a  subsequent  purchaser 
that  the  deed  was  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i  502;  Dec.  Dig.  g 
230.*] 

8.  Trespass  to  Tbt  Title  (8  40*)— Actions— 

Admissibility  or  Evidence. 

In  trespass  to  try  title,  a  mortgage  through 
which  plaintiff  claims,  which  had  not  been 
foreclosed,  did  not  constitute  a  muniment  of 
title,  and  was  not  admissible  in  evidence  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  {  57;  Dec.  Dig.  §  40.*J 

4.  Mobtgages  (S  32*)— Absolute  Deed,  as 
Mortgage— Construction. 

The  intention  of  the  parties  to  an  instru- 
ment must  determine  its  character,  whatever  its 
language  may  be,  and,  when  it  is  doubtful 
whether  an  instrument  was  intended  as  a  mort- 
gage or  a  conditional  sale,  equity  .will  hold  it 
to  be  a  mortgage  rather  than  a  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  %  60;  Dec.  Dig.  §  32.*] 

5.  Trespass  to  Tbt  Title  ((  47*)— Actions- 
Relief. 

Where,  in  trespass  to  try  title,  the  Instru- 
ment through  which  plaintiff  claimed  was  a 
mortgage  executed  by  defendant  to  plaintiff's 
grantor  to  secure  a  debt,  judgment  should  have 
been  rendered  for  plaintiff  for  the  amount  of  the 
debt  with  foreclosure  of  the  lien;  the  mortgage 
debt  not  being  paid,  and  the  petition  praying 
for  that  relief. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  8  69 ;  Dee.  Dig.  §  47.*] 

Appeal  from  District  Court,  Vol  Verde 
County;  W.  C.  Douglas,  Judge. 

Action  by  J.  W.  Ellison  against  James  R. 
Moorhead.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  rendered 
for  plaintiff  for  different  relief. 

W.  K.  Jones,  for  appellant  John  J.  Foster, 
for  appellee. 


FLY,  j.  This  Is  an  action  of  trespass  to 
try  title  Instituted  by  appellee  to  recover 
of  appellant  640  acres  of  land  in  Va!  Verde 
county.  Appellant  answered  by  general  de- 
murrer, general  denial,  and  a  plea  of  not 
guilty,  and  also  filed  a  plea  in  abatement 
setting  up  that  appellee  was  not  entitled  to 
sue  for  himself  because  be  had  no  personal 
Interest  In  the  suit,  but  was  holding  what- 
ever Interest  claimed  by  him  for  the  use  and 
benefit  of  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company,  and  that  the 
prosecution  of  the  suit  was  a  fraud  upon  the 
court.  He  also  pleaded  that  appellee  claimed 
the  land  through  an  Instrument  made  by 
appellant  to  Geo.  M.  Thurmond,  which  was 
never  Intended  as  a  deed  of  conveyance,  bat 
was  only  Intended  as  a  mortgage,  and  that 
the  mortgagee  had  made  a  quitclaim  deed  to 
M.  W.  Warren  and  that  the  said  Warren  had 
conveyed  the  land  to  appellee.  In  a  sup- 
plemental petition  appellee  prayed  In  the  al- 
ternative for  a  foreclosure  of  the  mortgage 
on  the  land.  The  cause  was  tried  without 
a  jury,  and  judgment  rendered  In  favor  of  ap- 
pellee for  the  land.  On  March  20,  1896,  ap- 
pellant applied  to  the  Commissioner  of  the 
General  Land  Office  to  purchase  the  640  acres 
in  controversy,  being  section  2,  block  B.  M.  I., 
certificate  2832,  grantee  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  for  the  purpose 
of  a  home,  taking  the  necessary  oath  as  to 
good  faith,  settlement,  and  other  matters  re- 
quired by  statute.  On  the  same  day  be  gave 
bis  obligation  for  the  purchase  money,  and 
the  land  was  awarded  to  him.   On  April  23, 

1904,  appellant  executed  to  George  M.  Thur- 
mond a  warranty  deed  to  the  land,  with  the 
following  language  immediately  succeeding 
the  habendum  clause:  "This  Instrument  shall 
remain  in  escrow  for  the  period  of  ninety 
days  from  date,  and  If  at  the  end  of  such 
period,  I  have  not  jtald  or  caused  to  be  paid 
to  said  Thurmond  the  sum  of  one  hundred 
and  fifty  dollars,  then  same  is  to  be  delivered 
to  him,  but,  If  such  amount  has  been  paid  at 
such'  time,  then  this  instrument  to  be  re- 
turned to  me."  The  instrument  was  acknowl- 
edged and  placed  In  the  hands  of  L.  Brown, 
deputy  county  clerk  of  Val  Verde  county,  to 
be  held  by  him  for  90  days.  The  evidence 
of  appellant  and  of  Thurmond  shows  that  the 
instrument  was  given  to  secure  the  payment 
of  an  attorney's  fee  due  by  appellant  to  Thur- 
mond. On  July  29,  1904,  Thurmond  convey- 
ed the  land  to  M.  W.  Warren  for  $150,  and 
the  Instrument  made  by  appellant  to  Thur- 
mond was  at  once  recorded.  On  March  14, 

1905,  the  land  was  conveyed  by  Warren  to 
appellee.  The  first  two  transfers  were  filed  In 
the  General  Land  Office  by  Warren  with 
proof  of  appellant's  application  to  purchase 
and  occupation  of  land  as  a  bona  fide  settler, 
and  Warren  gave  his  obligation  for  the  pur- 
chase money.  On  October  30,  1905,  appellee 
gave  his  obligation  to  pay  the  purchase  mon- 
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ey.  Both  Warren  and  appellee  knew  when 
they  purchased  the  land  that  appellant  was 
living  on  it  His  wife  bad  been  divorced 
'from  him  in  1896  and  the  land  waa  award- 
ed to  him  In  the  decree,  and  she  was  dead 
when;  he  executed  the  instrument  to  Thur- 
mond, and  he  had  no  family  living  with  him. 

The  Instrument  executed  by  appellant  to 
Thurmond  shows  on  its  face  that  it  is  a 
mortgage,  and  all  the  testimony  offered  in 
regard  to  the  transaction  gives  It  that  char- 
acter. It  was  given  to  secure  a  debt,  and  ap- 
pellant remained  in  possession  of  the  land 
after  its  execution.  The  mortgage  did  not 
constitute  a  muniment  of  title,  and  should 
have  been  excluded  from  the  evidence.  The 
conclusion  of  the  trial  court  was:  That  the 
deed  from  Moorhead  to  Thurmond  of  date 
April  23,  1904,  was  executed  in  full  settle- 
ment of  the  indebtedness  due  from  Moor- 
bead,  and  that  during  the  escrow  period  of 
90  days,  provided  for  therein,  It  was  a  con- 
ditional sale,  but  became  absolute  on  the 
completion  of  said  escrow  period."  We  are 
of  opinion  that  the  conclusion  is  not  Justified 
by  the  language  of  the  Instrument  nor  the 
attendant  circumstances.  The  land  was 
worth  far  in  excess  of  the  debt  to  Thurmond, 
and  appellee  had  offered  appellant  $1,100  for 
the  land.  Thurmond  swore  that  the  deed 
was  executed  as  security  for  his  debt  The 
language  of  the  instrument  does  not  Indicate 
that  the  sale  was  a  conditional  one,  and  was 
to  become  absolute  if  the  money  was  not 
paid  by  a  certain  date,  but  merely  that  it 
was  to  be  delivered  to  Thurmond  at  that 
date.  It  was  given  to  secure  a  debt  and  no 
agreement  was  ever  made  in  the  Instrument 
itself  or  in  connection  with  It  that  it  should 
become  an  absolute  deed  of  conveyance  if  the 
debt  was  not  paid.  Its  character  was  de- 
termined by  the  object  for  which  it  was  given 
and  the  Intent  -of  the  pasties  at  the  time  of 
its  execution,  and  a  provision  for  its  delivery 
to  Thurmond  in  a  certain  event  did  not  al- 
ter its  character.  If  the  last  clause  of  the 
deed  had  not  been  in  it,  the  deed,  though  ab- 
solute on  Its  face,  under  the  attendant  cir- 
cumstances, would  have  been  a  mortgage. 
Delivery  of  it  or  provision  for  delivery  did 
not  and  could  not  transform  it  into  a  deed 
of  conveyance.  The  language  of  the  con- 
cluding paragraph  was  sufficient  to  excite 
Inquiry  and  operate  as  notice  of  the  charac- 
ter of  the  instrument.  The  Intention  of  the 
parties  to  an  instrument  must  determine  its 
character  whatever  its  language  may  be,  and, 
when  It  is  doubtful  whether  the  parties  in- 
tended a  mortgage  or  conditional  sale,  a  court 
of  equity  will  resolve  the  doubt  In  favor  of 
the  instrument  being  a  mortgage  rather  than 
a  deed.  Stamper  v.  Johnson,  3  Tex.  1 ;  Fowl- 
er v.  Stoneum,  11  Tex.  478,  62  Am.  Dec.  490; 
Carter  v.  Carter,  5  Tex.  101 ;  Ruffler  v.  Wo- 
mack,  30  Tex.  343 ;  Walker  v.  McDonald,  49 
Tex.  463;  Loving  v.  Mllllken,  59  Tex.  425; 


McCamant  v.  Roberts,  80  Tex.  816,  15  S.  W. 
580,  1054;  Gray  v.  Shelby,  83  Tex.  405,  18 
S.  W.  809.  There  is  no  doubt  that  the  debt 
still  remained  after  the  execution  of  the  in- 
strument and  that  the  intention  of  the  par- 
ties was  to  secure  the  debt  and  that  the  val- 
ue of  the  land  was  largely  in  excess  of  the 
debt  No  sane  man  would  have  conveyed  title 
to  640  acres  of  land,  of  the  excellent  charac- 
ter this  was  shown  to  be,  in  payment  of  a 
debt  of  $150,  and  it  would  be  contrary  to  the 
rules  of  equity  to  hold  that  it  was  a  sale 
rather  than  a  mortgage  of  the  land.  The  In- 
strument being  a  mortgage,  and  the  debt  not 
being  paid,  and  there  being  a  prayer  for  the 
foreclosure  of  the  mortgage,  the  court  should 
have  rendered  a  judgment  in  favor  of  ap- 
pellee for  the  debt  of  $150  with  a  foreclosure 
of  the  lien. 

The  judgment  of  the  lower  court  will  be  re- 
versed and  judgment  here  rendered  that  ap- 
pellee take  nothing  as  to  his  suit  for  the  re- 
covery of  the  land,  but  that  he  have  judg- 
ment against  appellant  for  $150,  with  inter- 
est at  6  per  cent  per  annum  from  July  23, 
1904,  and  that  appellant  recover  ail  costs  of 
this  court  and  the  lower  court 

Reversed  and  rendered. 


EL  PASO  &  N.  E.  RT.  CO.  et  al.  t.  LUM- 
BLET. 

(Court  of  Civil  Appeals  of  Texas.    June  16, 
1909.    Rehearing  Denied  July  2,  1909.) 

1.  Cakbiebb  (I  217*)— Live  Stock— Iiwuby— 
Duty  of  Shipper  to  Inspect  Pens. 

As  it  is  the  duty  of  a  railroad  company  to 
provide  a  safe  pen  for  unloading  stock  at  a 
junction  point  a  shipper  could  rely  on  the  pen 
being  sufficient  without  inspecting  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  931 ;  Dec.  Dig.  8  217.*] 

2.  Caebiebs  (i  228*)— Live  Stock— Action— 
Admissibility  or  Evidence. 

In  an  action  against  a  railroad  company 
for  damages  to  a  shipment  of  horses  which 
escaped  from  the  stock  pens  after  they  were 
unloaded  at  a  junction  point  where  the  evi- 
dence showed'  that  the  horses  escaped  because 
the  stock  pen  gate  was  open,  it  was  not  error 
to  exclude  evidence  that  plaintiff,  who  was  at 
the  pens,  was  intoxicated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  959 ;  Dec.  Dig.  §  228.*] 

3.  Witnesses   (8  831%*)  —  Examination  — 
Questions— Impeachment. 

In  an  action  for  damage  to  a  shipment  of 
horses  which  escaped  from  the  stock  pens  after 
they  were  unloaded  and  while  plaintiff  was 
present,  a  question  as  to  his  condition  at  the 
time,  the  answer  to  which  would  have  been 
that  he  was  intoxicated,  asked  to  affect  the 
weight  of  plaintiff's  testimony  as  to  what  oc- 
curred at  the  place  of  unloading,  waa  properly 
excluded,  as  the  answer  was  too  vague  to  dis- 
credit his  testimony;  not  showing  the  extent 
of  his  intoxication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  1102;  Dec.  Dig.  8  331%.*] 
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4.  Appeal  and  Ebrob  ({  1057*)— Habuless 
Ebbob—  Exclusion  or  Evidence  —  Facts 
Othebwibb  Pbotbd. 

Any  error  in  excluding  a  question  asked 
to  show  that  plaintiff  was  intoxicated  at  a  cer- 
tain place  for  the  purpose  of  discrediting  his 
testimony  as  to  what  occurred  there  was  not 
reversible,  where  his  testimony  as  to  what  oc- 
curred was  not  substantially  different  from 
that  of  one  of  defendant's  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4194;  Dec.  Dig.  |  1057.*] 

5.  Cabbiebb  (I  229*)— Live  Stock— Injuries 
—Action b — -Measure  or  Damages. 

Where  defendant  carrier  knew  that  the 
destination  of  a  shipment  of  horses  was  a  point 
beyond  its  line,  plaintiff's  measure  of  damages 
for  injury  to  the  horses  at  the  junction  was 
properly  submitted  on  the  basis  of  their  market 
value  at  the  ultimate  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  fi  968,  964;  Dec.  Dig.  i  229.*] 

6.  Carbiebs  (I  229*)— Live  Stock— Actions— 
Measubx  or  Damages. 

That  a  shipper  was  permitted  to  substitute 
other  horses  in  the  place  of  those  which  were 
lost  at  a  junction  point  would  not  change  the 
shipper's  measure  of  damages  for  the  horses 
lost. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  963,  964;  Dec.  Dig.  i  229.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  J.  M.  Goggin,  Judge. 

Action  by  L.  E.  Lumbley  against  the  El 
Paso  ft  Northeastern  Railway  Company  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Hawkins  &  Franklin,  for  appellants. 
Brown  &  Terry  and  Bobt  T.  Nelll,  for  appel- 
lee. 


JAMES,  C  J.  Lumbley  sues  for  damages 
to  a  shipment  of  horses.  The  verdict  and 
Judgment  were  against  the  defendants,  the 
El  Paso  &  Northeastern  Bailway  Company 
and  El  Paso  ft  Northeastern  Railroad  Com- 
pany, jointly  for  $500,  from  which  they  ap- 
peal 

The  first  assignment  of  error  is  as  follows: 
"The  trial  court  erred  in  not  permitting  the 
defendants  to  show  by  the  witness  Barton 
that  the  plaintiff,  L.  E.  Lumbley,  after  he  had 
taken  charge  of  the  unloading  of  the  animals 
mentioned  In  the  pleadings  at  Alamogordo, 
and  while  unloading  the  same,  was  intoxicat- 
ed, for  the  reason  that  the  said  evidence 
would  tend  to  throw  light  upon  the  question 
as  to  whether  or  not  the  escape  of  the  said 
animals  was  the  result  of  the  independent 
negligence  of  the  plaintiff,  and  was  not  caus- 
ed by  the  negligence  of  tbe  defendants,  or 
either  of  them,  or  any  of  their  servants, 
agents,  or  employes.  Said  evidence  was  also 
material  as  tending  to  affect  tbe  weight  to 
be  given  to  the  testimony  of  tbe  plaintiff 
Lumbley,  as  shown  by  defendants'  bill  of  ex- 
ception No.  L" 

The  propositions  are:  First,  that  the  un- 
disputed evidence  shows  that  the  animals 
were  unloaded  at  Alamogordo  by  Lumbley, 


and  that  some  of  them  escaped  while  being  so 
unloaded,  and  the  fact  that  he  was  intoxi- 
cated at  the  time  he  undertook  to  unload  tbe 
animals  was  admissible  as  tending  to  show 
that  the  said  loss  was  due  to  his  Independent 
negligence;  and  second,  that  Lumbley  testi- 
fied by  deposition  as  to  the  facts  at  Alamo- 
gordo upon  this  trip,  and  the  fact  that  be 
was  Intoxicated  was  material  as  affecting  tbe 
weight  to  be  given  his  testimony.  It  appears 
from  the  bill  of  exception  that  the  witness 
Barton,  who  was  the  night  station  agent  at 
Alamogordo,  went  to  the  stock  pens  to  un- 
load the  horses  from  tbe  cars  into  the  stock 
pens,  and,  while  he  was  assisting  plaintiff  in 
unloading  same,  had  to  leave  and  go  to  at- 
tend to  an  incoming  passenger  train,  and 
told  plaintiff  to  attend  to  the  stock  and  un- 
load them  while  he  was  gone;  that  he  came 
back  to  the  pens  about  30  or  40  minutes 
afterwards,  and  found  plaintiff  had  gone; 
that  all  tbe  horses  except  nine  were  out  of 
the  pen,  and  that  one  of  the  gates  of  the  pen 
was  open.  He  was  then  asked  the  question 
by  counsel  for  defendant  as  to  the  condition 
of  Lumbley  at  the  time  and,  before  plaintiff 
had  time  to  object,  be  answered:  "He  seem- 
ed to  be  intoxicated."  An  objection  to  the 
question  and  answer,,  upon  the  ground  of  ir- 
relevancy and  immateriality,  was  sustained. 
Evidently  the  Jury  heard  the  answer,  and  it 
does  not  appear  that  the  court  went  so  far 
as  to  direct  tbe  Jury  not  to  consider  tbe  an- 
swer. Appellant's  position,  therefore,  would 
seem  to  have  given  them  the  benefit  of  the 
testimony  before  the  Jury,  and  at  the  same 
time  the  benefit  of  a  bill  of  exceptions  for  its 
rejection.  However,  we  do  not  consider  it 
necessary  to  decide  whether  or  not  appel- 
lants, under  the  circumstances,  may  insist 
on  the  bill.  The  evidence  was  sought  to  be 
Introduced  for  the  purpose  of  showing  negli- 
gence of  the  plaintiff  in  allowing  the  animals 
to  escape.  The  cause  of  tbeir  escape  appears 
to  have  been  tbe  open  gate.  The  unloading 
occurred  at  night  It  was  the  duty  of  the 
railway  company  to  use  care  In  providing 
plaintiff  a  safe  pen,  and  plaintiff  had  the 
right  to  rely  on  the  pen  being  sufficient,  and 
it  was  not  his  duty  to  Inspect  the  premises. 
Tbe  theory  of  appellants  is  that  but  for  his 
being  Intoxicated  he  would  have  noticed  the 
gates,  and  therefore  his  Intoxication  caused 
or  contributed  to  the  escape  of  the  animals. 
It  seems  to  us  that  if  the  court  had  admitted 
the  testimony,  and  the  Jury  had  found  that 
but  for  plaintiff's  intoxication  the  gate  would 
not  have  remained  open,  they  would  have 
been  finding  the  fact  from  mere  conjecture. 

As  to  the  second  proposition:  Defendant 
does  not  appear  to  have  sought,  or  would 
have  received  from  the  witness,  any  more 
definite  answer  than  the  bill  shows,  viz.,  that 
Lumbley  appeared  to  be  intoxicated.  Tbe 
extent  of  the  intoxication  would  not  bave 
appeared  from  this,  and  the  jury  would  not 
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properly  hare  been  allowed  to  discredit  hlai 
testimony,  or  bis  recollection  of  tbe  facta,  by 
such  vague  testimony.  Besides,  plaintiff's  In- 
toxication would  not  have  affected  bis  mem- 
ory except  as  to  what  occurred  at  the  time 
and  place,  and  his  testimony  as  to  what  then 
occurred  was  not  substantially  different  from 
what  Barton  testified  to.  The  assignment  is 
overruled. 

The  second  assignment  complains  of  a  re- 
fusal of  a  peremptory  charge  for  the  defend- 
ants. The  proposition  is:  "The  measure  of 
damages  in  this  case,  in  view  of  the  fact  that 
the  animals  were  shipped  under  a  contract 
by  which  appellants  agreed  to  transport  the 
same  to  El  Paso,  Texas,  under  a  written  con- 
tract limiting  their  liability  to  their  own 
lines,  was  the  difference  between  the  market 
value  of  the  animals  when  they  arrived  at 
El  Paso,  Texas,  In  the  condition  In  which 
they  were,  and  their  market  value  at  said 
point  had  they  arrived  there  In  good  condi- 
tion, and  the  court  therefore  erred"  In  re- 
fusing the  charge.  There  seems  to  have  been 
no  evidence  as  to  values  at  El  Paso.  Tbe 
court's  charge  submitted  the  damages  accord- 
ing to  values  at  Vicksburg,  Miss.  It  appear- 
ed from  evidence  that  the  destination  of  tbe 
shipment  was  Vicksburg,  and  that  this  was 
known  to  appellants.  It  would  therefore 
have  been  error  to  give  the  peremptory  In- 
struction. Ry.  v.  Cunningham  (Tex.  Civ. 
App.)  118  S.  W.  767. 

The  third  assignment  complains  of  the 
charge  which  the  court  gave  on  the  measure 
of  damages,  fixing  tbe  point  at  which  the 
values  were  to  be  taken,  at  Vicksburg,  the 
contention  being  that  tbe  animals  were  de- 
livered for  shipment  under  a  written  contract 
to  El  Paso,  and  there  was  no  evidence  that 
appellants,  at  the  time  they  received  same, 
had  any  knowledge  of  their  final  destination, 
except  the  testimony  of  Latham  that,  either 
before  or  after  the  animals  were  loaded,  he 
gave  appellants  a  certificate  that  32  horses 
were  destined  for  "Miss." 

We  find  that  there  was  evidence  that  the 
horses  were  contracted  to  be  shipped  with 
knowledge  of  the  fact  on  the  part  of  defend- 
ant This  leads  to  the  overruling  of  the 
fourth  assignment,  also. 

The  fifth  alleges  that  the  court  erred  in 
instructing  the  jury  In  effect  that,  if  they 
found  for  plaintiff,  they  would  allow  him  the 
reasonable  market  value  at  Vicksburg  of  the 
horses  that  escaped  and  were  lost  at  Alamo- 
gordo,  for  the  reason  that  the  plaintiff  was 
permitted  to  substitute  other  horses  (four 
were  lost  and  three  were  replaced)  In  the 
place  of  those  that  were  so  lost  of  the  same 
class  and  value,  and  the  measure  of  damages 
as  to  the  horses  lost  would  be  their  reason- 
able market  value  at  Alamogordo,  and  not  at 
Vicksburg.  We  are  unable  to  see  how*  the 
fact  that  plaintiff  was  allowed  to  put  In  tnree 
or  four  animals  to  fill  out  his  shipment 


makes  any  difference  in  the  measure  of  plain- 
tiff's damages  for  those  that  were  lost. 
Judgment  affirmed. 


H AMMAN  v.  PRESSWOOD. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  11, 
1908.    On  Rehearing,  June  2,  1909.) 

1.  Trespass  to  Tbt  Title  (|  88*)— Evidence 
—Burden  of  Proof. 

In  trespass  to  try  title,  a  party  cannot 
show  title  from  a  third  person  without  connect- 
ing such  title  with  the  sovereignty  of  the  soil. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Tide,  Cent  Dig.  i  53 ;  Dec.  Dig.  {  38*] 

2.  Public  Lands  (8  173*)— School  Lands- 
Method  of  Purchasing. 

Under  Acts  1905,  p.  198,  c.  103,  i  8,  pro- 
viding that  school  lands  previously  surveyed  at 
private  expense  may  be  sold  under  the  provi- 
sions relating  to  undisclosed  vacancies  and 
swamp  lands,  and  declaring  that  all  unsurveyed 
vacant  tracts  may  be  sold  for  cash  or  one-for- 
tieth cash,  with  interest  on  the  deferred  princi- 
pal, that  all  unsurveyed  vacant  tracts  of  80 
acres  or  less  shall  be  sold  for  cash  only,  etc., 
an  80-acre  tract  surveyed  by  virtue  of  an  ap- 
plication under  the  act  of  1900  (Acta  1900,  p. 
29,  c  11),  as  amended  by  the  act  of  1901  (Acts 
1901,  p.  253,  c.  88,  {  1),  may  be  sold  for  one- 
fortieth  cash,  with  interest  on  the  deferred  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  it  547,  548;  Dec.  Dig.  {  173.*] 

3.  Adverse  Possession  (§  7*)— As  Against 
Grantee  of  Purchaser  of  School  Lands. 

A  grantee  of  a  purchaser  of  school  lands 
paying  one-fortieth  of  the  price  in  cash  is  in 
the  attitude  of  the  state,  and  no  limitation  can 
be  pleaded  against  him. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §8  24,  33,  34;  Dec  Dig.  8 
7  ;*  Public  Lands,  Cent.  Dig.  88  51-53 :  Lim- 
itation of  Actions,  Cent.  Dig.  «  223,  224.] 

4.  Publio  Lands  (8  179*)— School  Lands- 
Improvements  in  Good  Faith. 

A  grantee  of  a  purchaser  of  school  lands 
paying  one-fortieth  of  the  price  in  cash  is  in 
the  attitude  of  the  state,  and  improvements 
made  in  good  faith  on  the  land  cannot  be  urged 
against  him. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  8  583;  Dec.  Dig.  8  179.*] 

On  Rehearing. 

5.  Judgment  (8  956*)— As  Adjudication  of 
Title— Evidence. 

A  defendant  in  trespass  to  try  title  who 
claims  title  under  a  third  person  who  recovered 
judgment  for  the  land  in  a  suit  between  him- 
self and  a  patentee  of  the  state  must  show  that 
the  third  person  recovered  by  reason  of  the  ti- 
tle of  the  patentee,  or  the  judgment  cannot  be 
received  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  8  1822;  Dec.  Dig.  8  956.*] 

6.  Appeal  and  Error  (8  1175*)— Disposition 
of  Cause  on  Appeal. 

Where  the  case  was  not  fully  developed  on 
the  facts,  the  court  on  appeal  from  an  errone- 
ous judgment  will  reverse  and  remand  the  cause 
instead  of  rendering  judgment. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4573 ;  Dec.  Dig.  f  1175.*] 

Appeal  from  District  Court  Liberty  Coun- 
ty; L.  B.  Hightower,  Judge. 


•For  other  cue*  sse  tame  topic  and  section  NUMBER  la  Dec.  ft  Am.  Diss.  1907  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


Tex.) 


HAMMAN  t. 


PRBS8W00D. 


1053 


Trespass  to  try  title  by  Geo.  Hamman 
against  S.  F.  Presswood.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

James  &  Yeiser,  for  appellant  Stevens 
&  Pickett,  for  appellee. 

RICE,  J.  This  was  a  suit  in  trespass  to  try 
title,  filed  by  George  Hamman,  plaintiff  be- 
low, against  8.  F.  Presswood,  to  recover  title 
to  80  acres  of  land  In  Liberty  county.  De- 
fendant pleaded  not  guilty,  tbe  three,  five,  and 
ten  years'  statutes  of  limitation,  and  improve- 
ments In  good  faitb.  Plaintiff  by  supplemen- 
tal petition  answered  that  tbe  defendant  plac- 
ed the  Improvements,  If  any,  on  the  land  with 
full  notice  that  the  same  belonged  to  the  school 
fund  or  to  plaintiff.  Tbe  case  was  tried  be- 
fore the  court  without  the  Intervention  of  a 
jury,  and  judgment  was  rendered  that  plain- 
tiff take  nothing  by  his  suit,  and  that  defend- 
ant recover  his  costs  and  go  hence  witbout 
day,  from  which  judgment  this  appeal  Is 
prosecuted. 

We  deem  It  well  In  this  connection,  for  a 
proper  understanding  of  the  questions  in- 
volved in  this  appeal,  to  set  out  tbe  title  un- 
der whlcb  both  parties  respectively  claim  the 
land.  Appellant's  is  as  follows:  (1)  Appli- 
cation and  obligation  of  T.  L.  Wren  for  the 
purchase  of  the  land  in  controversy  as  school 
land,  of  date  September  2,  1906,  with  pay- 
ment by  said  Wren  of  one-fortieth  of  the  pur- 
chase money  thereon,  and  award  of  the  land 
to  him  by  the  Commissioner  of  the  Land  Of- 
fice by  virtue  thereof.  (2)  Deed  from  said 
Wren  to  appellant  conveying  the  land  In  con- 
troversy. In  addition  thereto,  he  offered  in 
evidence  the  application  of  the  defendant 
Presswood,  of  date  February  15,  1902,  ad- 
dressed to  tbe  county  surveyor  of  Liberty 
county,  for  a  survey  of  the  land  In  question 
as  public  school  land,  under  Act  Feb.  23, 1900, 
1st  Called  Sess.  26th  Leg.  (Acts  1900,  p.  29,  c. 
11)  as  amended  by  Act  April  15,  1901  (Acts 
1901,  p.  253,  c.  88,  8  1),  together  with  the  field 
notes  of  the  survey  made  thereunder,  which 
said  application  and  field  notes  were  duly  re- 
turned to  .  and  filed  in  the  land  ofllce  under 
date  of  May  15,  1902.  Appellee's  claim  of  ti- 
tle Is  as  follows:  Patent  issued  by  tbe  state 
of  Texas  on  March  16, 1889,  to  M.  N.  Ballard 
for  160  acres  of  land  Including  the  land  in 
controversy ;  judgment  of  the  district  court  of 
Liberty  county,  of  date  August  13,  1890,  in  a 
suit  by  M.  N.  Ballard  against  J.  K.  Jett,  where- 
in Jett  recovered  from  said  Ballard  the  south 
half  of  said  160  acres  so  patented  to  Ballard, 
said  south  half  being  the  80  acres  In  contro- 
versy; deeds  duly  executed  by  Jett  to  Lucln- 
da  Sellars,  and  by  Luclnda  Sellars  to  M.  C. 
McGhee,  and  by  McGhee  to  the  defendant 
Presswood,  conveying  said  land  to  him.  Dur- 
ing the  progress  of  the  trial  appellant  assail- 
ed the  title  of  appellee  by  offering  in  evi- 
dence a  judgment  of  the  district  court  of  Lib- 
erty county,  of  date  August  16, 1898,  canceling 
•aid  patent,  in  a  suit  wherein  the  state  of 


Texas  was  plaintiff  and  M.  N.  Ballard  was 
defendant,  and  In  which  Ballard  alone  was 
made  party  defendant. 

There  are  two  questions  Involved  in  this 
appeal,  either  of  which,  If  determined  In  fav- 
or of  appellee,  would  sustain  the  judgment 
of  the  court  below.  We  will  discuss  them 
in  their  natural  order. 

It  is  contended  by  appellant  in  his  third 
and  fourth  assignments  of  error  that  the 
court  erred  in  admitting  in  evidence  on  behalf 
of  the  defendant  a  copy  of  the  judgment  In 
favor  of  Jett  rendered  August  13, 1890,  in  the 
case  of  Ballard  v.  Jett,  over  tbe  objection  of 
the  plaintiff  that  Ballard  had  no  title,  and 
that  none  could  be  acquired  by  Jett  as 
against  the  state  in  said  suit,  and  no  title 
was  shown  in  Jett  from  tbe  state  to  the  land, 
and  that  the  court  erred  in  admitting  in  evi- 
dence, In  behalf  of  the  defendant,  the  deed 
from  Jett  to  Sellars,  and  from  Sellars  and 
wife  to  McGhee,  and  from  McGhee  and  wife 
to  Presswood,  over  the  objections  of  appel- 
lant that  defendant  bad  not  shown  any  title 
in  said  Jett  from  tbe  sovereignty  of  the  soil ; 
and  by  his  proposition  thereunder  it  Is  In- 
sisted that  It  was  error  to  permit  a  party 
In  an  action  of  trespass  to  try  title  to  offer 
in  evidence  a  chain  of  transfers  without  con- 
necting such  chain  with  the  sovereignty  of 
the  soil,  when  objection  is  made  on  account  of 
such  failure.  The  question,  therefore,  for 
determination  under  this  assignment  is 
whether  or  not  the  Judgment  in  the  suit  of 
Ballard  v.  Jett,  wherein  Jett  recovered  the 
land  la  controversy  from  Ballard,  shows 
title  in  Jett  through  Ballard  from  the  sover- 
eignty of  the  soil.  It  may  be  here  stated 
that  the  pleadings  in  that  case  were  not  of- 
fered In  evidence,  and  nothing  but  the  judg- 
ment of  the  court  is  before  us  for  considera- 
tion, and  in  which  nothing  appears  showing 
what,  in  fact,  were  the  Issues  In  said  suit, 
said  judgment  merely  reciting  that  the  de- 
fendant recovered  of  the  plaintiff  the  "south 
half  of  the  following  described  land,"  which 
is  conceded  to  be  the  land  in  controversy. 
How  or  by  what  right  Jett  recovered  as 
against  Ballard,  the  record  does  not  disclose. 
We  cannot  presume  that  he  recovered  the 
title  Ballard  held  by  virtue  of  tbe  patent, 
but,  If  left  to  presumption  at  all,  we  would 
be  Inclined  to  presume  that  the  title  asserted 
by  Jett  in  said  suit  was  adverse  to  that  of 
Ballard  thereunder.  This  being  true,  It 
seems  to  us  that  the  defendant  in  this  case 
would  not  be  permitted  to  offer  In  evidence 
any  title  emanating  from  Jett,  unless  the  same 
were  connected  In  some  way  with  the  sov- 
ereignty of  the  soil,  which  has  not  been 
shown,  unless  such  judgment  could  be  held 
to  do  so.  We  cannot  believe  It  does,  aud 
therefore  sustain  this  assignment  and  hold 
that  said  evidence  was  inadmissible,  and 
that  defendant  not  having  connected  himself 
with  any  title  shown  to  have  emanated  from 
the  sovereignty  of  the  soil,  the  Judgment  in 
his  favor  based  upon  the  Jett  title  cannot  be 


Digitized  by 


ing  under  bis  title  did  not  hold  by  virtue  of 
the  Ballard  patent,  then  It  was  not  necessary, 
In  our  Judgment,  to  have  made  Jett  or  any  of 
his  vendees  parties  defendant  In  the  suit  by 
the  state  to  cancel  the  same. 

By  his  first  assignment  of  error  appellant 
assails  tbe  Judgment  of  the  court  below  as 
being  contrary  to  the  law  and  the  evldeuce, 
in  that  plaintiff  showed  perfect  title  to  the 
land  from  the  sovereignty  of  the  soil,  and 
that  the  defendant  failed  to  show  any  such 
title  as  entitled  him  to  Judgment  therefor; 
and  by  bis  second  proposition  under  said  as- 
signment he  urges,  in  effect,  that  where  the 
plaintiff,  as  in  this  case,  exhibits  a  record 
title  from  the  state,  showing  that  an  applica- 
tion was  made  and  obligation  executed  for 
the  purchase  of  the  land  in  controversy  as 
school  land,  which  was  approved  and  the 
land  awarded  to  the  applicant  by  the  com- 
missioner, the  first  payment  having  been 
made  to  the  state,  and  the  applicant  having 
transferred  the  same  to  the  plaintiff,  then 
plaintiff  has  shown  title  from  the  sovereign- 
ty of  the  soil  and  is  entitled  to  recover.  This 
involves  the  question  as  to  whether  or  not 
the  80  acres  was  properly  awarded  by  the 
Commissioner  of  the  General  Land  Office  to 
Wren,  who  subsequently  conveyed  the  same 
to  plaintiff;  appellee  by  his  counter  proposi- 
tion thereunder  contending  that  nnder  the 
law  the  Commissioner  of  the  Land  Office 
was  not  authorized  to  sell  a  tract  of  school 
land  containing  80  acres  or  less,  unless  the 
applicant  offers  to  pay  and  pays  all  of  the 
purchase  price  In  cash. 

Recurring  to  the  facts  in  evidence,  it  ap- 
pears that  the  land  in  question  was  surveyed 
by  the  county  surveyor  of  Liberty  county  by 
virtue  of  the  act  of  February  23,  1900,  as 
amended  by  the  act  of  1001,  at  tbe  instance 
of  the  defendant,  Presswood,  and  the  field 
notes  thereof  returned  to  and  filed  In  the 
Land  Office.  The  act  of  1905,  a  proper  con- 
struction of  which  is  involved  herein,  in  sec- 
tion 8,  c.  103,  p.  1G6,  thereof,  among  other 
things  provides:  "That  all  land  appropriat- 
ed to  the  public  school  fund  by  the  act  of 
February  23,  1900,  and  which  has  heretofore 
been  surveyed  at  private  expense,  may  be 
sold  under  the  provisions  of  this  section  re- 
lating to  undisclosed  vacancies  and  swamp 
lands." 

So  that,  it  appearing  by  the  record  that 
said  land  had  been  surveyed  by  reason  of  the 
application  of  Presswood,  and  the  field  notes 
thereof  returned  to  the  Qeneral  Land  Office, 
the  only  question  remaining  to  be  determined 
Is  what,  In  fact,  said  act  of  1905  does  provide 
with  reference  to  the  sale  of  undisclosed  va- 
cancies and  swamp  lands,  relative  to  whether 
the  same  must  be  sold  for  cash  only,  or  could 
be  sold  by  the  Commissioner  upon  the  pay- 


that  all  unsurveyed  vacant  tracts,  not  disclos- 
ed by  tbe  official  map  in  use  In  the  Land  Of- 
fice at  any  time  an  application  for  a  survey 
Is  filed,  may  be  sold  for  cash  or  '/«  cash, 
with  5%  Interest  on  the  deferred  principal 
and  without  condition  of  settlement  and  im- 
provement, and  with  the  right  to  pay  the 
same  out  at  any  time  and  obtain  patent ;  all 
unsurveyed  vacant  tracts  which  are  subject 
to  overflow  or  situated  In  the  bottoms  or 
swamps,  or  otherwise  so  as  to  be  unsuitable 
for  settlement,  may  be  sold  for  cash  or  for 
V«o  cash,  with  6%  interest  on  the  deferred 
principal,  and  without  condition  of  settle- 
ment and  improvement,  and  with  the  right 
to  pay  the  same  oat  at  any  time  and  obtain 
patent ;  all  unsurveyed  vacant  tracts,  not  ex- 
ceeding 640  acres  and  not  less  than  80  acres, 
which  are  disclosed  by  the  official  maps  in 
use  in  the  Land  Office  at  the  time  an  applica- 
tion for  survey  is  filed,  and  which  are  now 
or  may  be  entirely  surrounded  by  valid  sur- 
veys, shall  be  sold  as  a  whole  and  may  be 
sold  for  cash  or  V«0  cash,  with  5%  Interest 
on  deferred  principal  and  without  condition 
of  settlement  and  improvement,  and  with  the 
right  to  pay  the  same  out  at  any  time  and 
obtain  patent';  all  unsurveyed  vacant  tracts 
of  80  acres  or  less  shall  be  sold  for  cash 
only." 

So  then  it  will  be  seen  that  only  unsur- 
veyed vacant  tracts  of  80  acres  or  less  shall 
be  sold  for  cash  only.  The  present  tract  was 
In  fact  surveyed  by  virtue  of  the  Presswood 
application  under  the  act  of  1900,  as  amend- 
ed by  the  act  of  1901  above  referred  to,  as 
shown  by  the  record.  Therefore,  the  same 
did  not  fall  within  the  latter' provision  of  the 
statute,  as  contended  for  by  the  appellee; 
and  hence  tbe  Commissioner  of  the  Land  Of- 
fice, under  the  circumstances,  had  the  right 
to  make  the  award  of  the  land  to  Wren  un- 
der his  application. 

This  holding  sustains  the  action  of  the 
Commissioner  in  awarding  the  land  to  Wren, 
under  whom  appellant  claims;  and,  In  view 
of  the  weight-to  be  given  to  such  rulings  by 
him  In  the  sale  of  the  public  domain,  as  held 
by  the  Supreme  Court  in  Tolleson  v.  Rogan, 
Com'r,  96  Tex.  432,  73  S.  W.  620,  where  a 
sale  has  been  made  by  him  in  accordance 
with  what  appears  to  be  a  settled  policy  of 
this  department,  and  which  does  not  seem 
to  be  contrary  to  but  within  the  letter  and 
spirit  of  the  law,  and  upon  which  rests  the 
security  of  titles  affected  by  It,  we  are  loath 
to  hold  that  the  construction  so  given  by  him 
to  the  act  In  question,  as  applied  to  the  facts 
in  evidence,  -was  error.  We  therefore  sus- 
tain this  assignment,  and  hold  that  the  court 
erred  In  rendering  Judgment  for  the  defend- 
ant 

Relative  to  the  other  assignments  of  error, 
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tt  win  not  be  necessary,  In  the  view  that  we 
have  taken  of  this  case,  to  discuss  the  same. 
They  raise  questions  of  limitation  and  Im- 
provements In  good  faith,  because,  If  we  are 
right  in  the  conclusions  reached,  the  plain- 
tiff was  in  the  attitude  of  the  state  and  no 
limitation  could  be  pleaded  as  against  the 
state,  nor  could  improvements  in  good  faith 
be  urged. 

Believing  that  the  court  below  erred  in 
rendering  judgment  in  behalf  of  appellee, 
said  Judgment  is  now  here  reversed  and 
rendered  in  favor  of  the  appellant 

Reversed  and  rendered. 

On  Rehearing. 

At  a  former  day  of  this  term  this  case  was 
reversed  and  rendered  in  behalf  of  appellant, 
since  which  time  appellee  has  filed  his  mo- 
tion for  rehearing,  challenging  the  correct- 
ness of  the  conclusions  reached  in  our  orig- 
inal opinion,  supporting  his  contention  by  an 
able  and  elaborate  argument,  all  of  which 
has  had  our  most  careful  consideration.  And, 
while  we  do  not  question  the  principle  con- 
tended for  therein,  and  sustained  by  the  au- 
thorities cited  in  his  argument,  still  we  fall  to 
see  their  application  to  the  questions  Involved 
in  this  appeal,  for  which  reason  we  adhere 
to  the  result  reached  in  our  original  opinion. 

The  most  serious  question,  we  think,  in- 
volved in  this  appeal  Is  as  to  what  effect 
should  be  given  to  the  Judgment  in  the  case 
of  Ballard  v.  Jett,  which  appellee  introduced, 
over  the  objection  of  appellant,  with  a  view 
of  connecting  himself  thereby  with  the  sov- 
ereignty of  the  soil.  If  by  said  judgment  it 
can  be  held  that  Jett  recovered  the  Ballard 
title,  which  thereby  became  vested  in  him,  as 
contended  by  appellee,  then,  of  course,  as  he 
and  his  vendees  were  not  made  parties  de- 
fendant to  the  suit  thereafter  brought  by  the 
state  to  cancel  the  Ballard  patent,  he  could 
not  be  affected  thereby.  But  if  he  in  the 
Ballard  suit  recovered  by  reason  of  any  ti- 
tle adverse  to  Ballard,  then  it  was  not  nec- 
essary for  the  state,  In  the  suit  thereafter 
brought  for  the  cancellation  of  the  Ballard 
patent,  to  have  made  Jett  or  his  vendees  par- 
ties thereto;  and,  in  such  event,  the  judg- 
ment of  cancellation  of  the  Ballard  title  at 
the  instance  of  the  state  prevented  Jett  from 
relying  upon  said  judgment  as  a  link  in  his 
chain  of  title.  Wherefore  it  was  improper  to 
allow  the  introduction  of  said  judgment  In 
evidence,  unless  it  was  shown  in  connection 
therewith  that  he  actually  recovered  by  rea- 
son of  the  Ballard  title.  The  Judgment  with- 
in itself  is  silent  upon  this  subject,  and 
the  burden  being  upon  appellee  to  connect 
himself  with  the  sovereignty  of  the  soil  in 
some  legal  way,  and  having  failed  to  do  so, 
as  we  think,  he  therefore  failed  to  make  out 
his  case,  and  judgment  in  his  favor  was,  so 
far  as  this  contention  is  concerned,  errone- 
ously rendered. 

•For  other 


We  are,  however,  constrained  to  believe 
that  we  were  in  error  In  suggesting  in  our 
former  opinion  that,  under  the  circumstances 
disclosed  by  the  record,  any  presumption 
should  be  Indulged  that  Jett's  recovery  In 
said  suit  was  upon  some  title  adverse  to 
Ballard,  and  to  this  extent  we  now  modify 
our  former  holding. 

We  also  conclude  that  as  the  case  was  not 
fully  developed  on  the  facts,  especially  with 
reference  to  what  title  Jett  was  asserting  in 
said  suit,  the  motion  for  rehearing  should 
be  granted  and  the  Judgment  heretofore  ren- 
dered set  aside,  and  judgment  should  be  now 
here  entered  reversing  and  remanding  the 
case ;  and  it  is  so  ordered. 

Reversed  and  remanded. 


PECOS  &  N.  T.  RT.  CO.  v.  RAILROAD 
COMMISSION  OF  TBXAS.f 

(Court  of  Civil  Appeals  of  Texas.  June  16, 
1909.) 

Railroads  (|  58*)— Railroad  Commission— 
Enforcement  or  Obdeb  fob  Construction 
and  Maintenance  of  Station  and  Depot. 
Where  a  county  seat  town  of  several  hun- 
dred people  is  located  at  the  terminus  and  start- 
ing place  of  a  railroad  at  the  state  line  where  it 
connected  with  another  railroad  operated  under 
the  same  management,  and  the  two  roads  have 
a  freight  and  passenger  depot  in  New  Mexico  on 
the  opposite  side  of  the  line,  the  Railroad  Com- 
mission is  entitled  to  enforce  an  order  for  the 
construction  and  maintenance  of  a  passenger 
and  freight  station  at  such  town,  at  which  the 
railway  company  has  never  had,  and  refuses  to 
construct,  a  station. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f§  131,  135,  136;  Dec.  Dig.  g  58.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Suit  by  the  Pecos  &  Northern  Texas  Rail- 
way Company  against  the  Railroad  Commis- 
sion of  Texas.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

J.  W.  Terry,  N.  A.  Stedman,  S.  R.  Fisher, 
and  A.  H.  Culwell,  for  appellant  R.  V.  Da- 
vidson, Atty.  Gen.,  Jas.  D.  Walthall,  Aast 
Atty.  Gen.,  and  Cowan,  Burnett  tt  Goree,  for 
appellee. 

KEY,  J.  This  is  an  Injunction  suit  seek- 
ing to  restrain  the  Railroad  Commission  of 
Texas  from  enforcing  an  order  made  by  the 
Commission,  requiring  the  Pecos  &  Northern 
Texas  Railway  Company  to  construct  and 
maintain  a  passenger  and  freight  station  and 
depot  at  the  town  of  Farwell  on  appellant's 
road.  A  preliminary  injunction  was  issued, 
which,  upon  trial,  was  dissolved  and  final 
Judgment  was  rendered  in  favor  of  the  Com- 
mission, and  the  defendant  railway  company 
has  appealed. 

The  undisputed  testimony  shows  that  Far- 
well  is  an  incorporated  town  of  several  hun- 
dred population,  located  immediately  on  the 
Texas  side  of  the  dividing  line  between  Tex- 
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state  line,  where  It  connects  with  another 
line  of  railroad  operated  under  the  same 
management,  and  the  two  roads  have  a 
freight  and  passenger  depot  In  Texlco,  N.  M., 
but  that  appellant  has  never  had,  and  has 
refused  to  construct  and  maintain,  a  station 
and  depot  at  Farwell.  It  Is  also  made  to 
appear  that  since  the  construction  of  appel- 
lant's road  the  county  seat  of  Parmer  coun- 
ty has  been  changed,  and  Is  now  located  at 
Farwell.  It  Is  also  shown  that  after  proper 
notice  and  hearing  the  Railroad  Commission 
had  made  the  order  complained  of.  The 
correctness  of  the  Judgment  in  this  case  is 
settled  by  the  decision  of  the  Supreme  Court 
in  Railroad  Commission  of  Texas  v.  Chicago, 
R.  I.  &  Q.  Ry.  Co.  (Tex.)  117  S.  W.  794, 
which  was  decided  in  favor  of  the  Commis- 
sion. The  facts  in  support  of  the  order  of 
the  Commission  are  stronger  in  this  case  than 
the  one  referred  to,  because  Farwell  is  not 
only  a  terminus  and  starting  place  of  the 
railroad,  but  it  is  a  county  seat 

No  reversible  error  has  been  shown,  and 
the  judgment  Is  affirmed. 

Affirmed. 


HANNES     SCHOLZ  et  aL 

(Court  of  Civil  Appeals  of  Texas.    June  9, 
1909.) 

1.  Covenants  (S  33*)— Wabbanties. 

Where  one  sells  a  tract  of  land  inclosed 
by  a  fence,  intending  to  sell,  and  the  purchaser 
intending  to  purchase,  only  that  inclosed,  the 
warranty  in  the  deed  only  warrants  the  title 
to  the  inclosed  land ;  and,  in  case  of  a  shortage, 
an  action  on  the  warranty  cannot  be  main- 
tained. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  S  33 ;  Dec.  Dig.  f  33.*] 

2.  Covenants  (§  33*)— Warranties. 

Where  one  sells  a  tract  of  land,  the  field 
notes  of  which  cover  a  certain  number  of  acres 
as  stated  in  the  deed,  and  also  sells  the  field 
notes  to  the  purchaser,  an  action  may  be  main- 
tained on  the  warranty  in  the  deed  for  any 
part  of  the  title  that  failed. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec.  Dig.  §  33.*] 

Appeal  from  District  Court,  Lee  County; 
Ed.  R.  Sinks,  Judge. 

Action  by  C.  M.  Hannes  against  E.  Scholz 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

Watson  &  Slmmang,  for  appellant  Eason 
A  Dllworth,  for  appellees. 

KEY,  J.  From  a  Judgment  in  favor  of  de- 
fendants in  a  suit  for  land  and  for  breach  of 
warranty  the  plaintiff  has  appealed. 

Without  considering  In  detail  the  assign- 
ments of  error,  it  is  sufficient  to  say  that  we 


"Findings  of  Fact 

"This  case  was  submitted  to  me  upon  an 
agreed  statement  of  facts  on  file,  and  which  I 
adopt  as  my  findings  of  fact  From  said 
agreed  statement  I  find  that  the  defendant 
McLarty  proposed  to  sell  his  farm,  which 
was  inclosed  by  a  fence,  and  pointed  it  out 
to  the  plaintiff,  C.  M.  Hannes,  and  represent- 
ed it  contained  88  acres  of  land,  which  rep- 
resentation was  untrue,  but  believed  to  be 
true  by  McLarty,  and  was  relied  upon  by 
Hannes  in  making  the  purchase,  I  find  that 
it  was  the  intention  of  McLarty  to  sell  the 
farm,  as  inclosed  by  the  fences,  and  that  it 
was  the  Intention  of  the  plaintiff,  Hannes,  to 
buy  that  particular  farm,  although  each 
party  believed  that  It  contained  88  acres, 
when  in  truth  and  In  fact  a  surrey  after- 
wards showed  that  it  contained  only  67 
acres;  that  the  field  notes  in  the  deed  from 
McLarty  to  Hannes  would  Include  the  20- 
acre  tract  belonging  to  Ernestine  Scholz,  oc- 
cupied and  in  his  possession,  at  the  time  of 
the  sale  from  McLarty  to  Hannes;  that  Han- 
nes paid  McLarty  $2,500  for  the  land,  believ- 
ing that  he  was  getting  88  acres.  Said 
agreed  statement  shows  that  the  defendant 
Ernestine  Scholz  owned,  at  the  time  of  the 
sale  from  McLarty  to  Hannes,  the  18% -acre 
tract  In  dispute,  and  both  parties  concede 
that  he  has  a  good  title  to  the  same,  and  had 
at  the  time  of  the  deed  from  McLarty  to 
Hannes. 

"Conclusions  of  Law. 

"It  is  perfectly  clear  that  the  above  state- 
ment of  facts  would  show  a  cause  of  action 
by  Hannes  against  McLarty  for  shortage, 
but  this  action  is  not  brought  for  shortage, 
for  the  reason  that  such  an  action  Is  conced- 
ed by  both  parties  to  be  barred  by  limita- 
tion; but  this  action  is  brought  merely  up- 
on warranty  of  the  title  in  the  deed  from 
McLarty  to  Hannes.  The  rule  governing  the 
two  actions  is  different  and  the  difference 
is  well  recognized.  If  A.  sells  a  tract  of 
land,  Inclosed  by  a  fence  to  B. — A.  intending 
only  to  sell  such  land  as  is  inclosed,  and  B. 
intending  to  purchase  the  land  surrounded 
by  the  inclosure — then  the  warranty  in  the 
deed  only  warrants  the  title  to  the  land  so 
Inclosed,  and  not  the  number  of  acres  as  rep- 
resented, and  in  such  case  a  .  timely  action 
for  shortage  only  could  be  sustained,  but 
an  action  on  the  warranty  could  not  be 
maintained.  If  A.  sells  B.  a  tract  of  land, 
the  field  notes  of  which  cover  a  certain  num- 
ber of  acres  as  stated  in  the  deed — the  seller 
selling  the  field  notes  and  the  purchaser  buy- 
ing the  field  notes — then  an  action  could  be 
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maintained  On  the  Warranty  for  any  part  of 
the  title  that  failed.  This  cause  belongs  to 
the  first,  and  not  to  the  second.  Laufer  v. 
Mopplns,  44  Tex.  Civ.  App.  472,  89  8.  W. 
108." 
Judgment  affirmed. 


LAND  et  aL  t.  ROBY. 
(Court  of  Civil  Appeals,  of  Texas.  June  9, 


) 

1.  Landlokd  and  Tenant  (I  254*)— Lien  fob 
Rent— Waives.  ,    .  , 

That  a  landlord  who  expressly  retained  in 
the  recorded  lease  a  lien  on  the  crops  for  the 
rent  consented  to  the  tenant  employing  renters 
or  subletting  the  premises  did  not  show  that  he 
released  or  waived  the  lien  on  the  crops. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  II  1034-1036;  Dec  Dig.  I 
254.*] 

2.  Landlobd  and  Tenant  (I  252*)— Lien  fob 
Rent  —  Liabilities  or  Pubchasehs  feom 
Tenant. 

A  purchaser  from  the  tenant  or  of  his  rent- 
ers of  the  crops  raised  on  the  premises  is 
charged  with  notice  of  the  acknowledged  and  re- 
corded lease  reserving  a  lien  on  the  crops  for 
the  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  1024;  Dec  Dig.  I  252.*] 
8.  Appeal  and  Ebbob  (|  758*)  —  Bbibfs  — 

Specification  of  Ebbob— Sufficiency. 
The  court  on  appeal  will  not  examine  the 
statement  of  facts  to  ascertain  the  relevancy 
of  rejected  evidence,  but  its  materiality  must 
appear  from  some  statement  contained  in  the 
brief  of  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3093;  Dec  Dig.  I  758*] 

4.  Appeal  and  Ebbob  (I  738*)— Assignments 
of  Ebbob— Review. 

An  assignment  of  error  which  embraces  two 
or  more  questions  which  are  not  related  will  not 
be  considered  where  appellant  objects  thereto. 

[Ed.  Not*— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  II  3028,  3029;  Dec  Dig.  S 
736.*] 

5.  Landlobd  and  Tenant  (I  252*)— Lien  fob 
Rent— Rights  of  Bona  Fide  Pubchaseb. 

That  one  purchased  the  crop  from  the  ten- 
ant or  his  renters  for  a  valuable  consideration 
and  in  good  faith  without  intending  to  defraud 
the  landlord,  expressly  reserving  a  lien  on  the 
crop  for  the  rent  as  shown  by  the  acknowledged 
and  recorded  lease,  does  not  affect  the  right  of 
the  landlord  to  enforce  his  lien. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  II  1023,  1024 ;  Dec  Dig.  I 
252.*] 

Appeal  from  Coleman  County  Court;  F. 
M.  Bowen,  Judge. 

Action  by  B.  F.  Roby  against  G.  I.  Land 
and  others.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

Woodward  &  Baker,  for  appellants.  Snod- 
grasa  &  Dlbrell,  for  appellee. 

FISHER,  C.  J.  The  appellee,  Roby,  brought 
this  suit  against  the  appellant  G.  I.  Land 
upon  two  rent-money  notes  and  to  foreclose 
a  landlord's  and  contract  lien  on  certain 
cotton  produced  upon  the  premises  rented 


by  appellee  to  Land.  The  notes  in  ques- 
tion were  secured  by  a  nwrtgage  on  the 
crop,  and  appellee  also  asserted  in  addition 
a  landlord's  Hen.  The  rental  contract  pro- 
vided for  a  lien  upon  the  crop,  and  that  the 
lessee,  Land,  should  not  without  the  writ- 
ten consent  of  appellee,  rent  or  sublet  the 
premises  or  any  part  thereof.  This  contract 
was  acknowledged  and  duly  recorded.  Plain- 
tiff also  joined  as  parties  to  this  suit  one 
Valentine,  Brooks,  Marlon  Land,  Bevlll,  R.  B. 
Land,  J.  TJ.  Land,  W.  W.  Wetherred  &  Son, 
J.  E.  Stevens,  and  Louis  Litt.  Plaintiff  In 
his  petition  alleged  that  these  parties  had  ap- 
propriated the  cotton  In  question,  against 
whom  the  plaintiff  asked  a  Judgment  for  Its 
value  Defendant  Land  In  his  answer,  after 
generally  denying,  alleged  that  he  rented  the 
premises  in  question  from  the  plaintiff  with 
the  knowledge  and  consent  of  plaintiff  that 
he  could  subrent  or  sublet  a  part  to  his  co- 
defendants  R.  B.  Laud,  J.  U.  Land,  J.  I. 
Brooks,  F.  M.  Bevlll,  and  Fred  Valentine  for 
certain  portions  of  the  crop.  J.  U.  Land 
filed  an  answer  In  which  he  alleged  a  rental 
contract  from  his  codefendant  O.  I.  Land, 
with  the  knowledge  and  consent  of  plaintiff, 
and  that  plaintiff  offered  to  purchase  from 
him  the  cotton  In  question,  and  that  the 
plaintiff  knew  that  he  had  paid  the  rent  due 
his  codefendant  G.  I.  Land,  and  also  plead 
an  estoppel.  The  defendant  Bevlll  answered 
by  general  denial  that  he  rented  part  of  the 
premises  from  one  Bell,  with  the  knowledge 
and  consent  of  plaintiff,  with  the  understand- 
ing that  he  was  to  pay  rent  to  the  plaintiff ; 
that  Bell  afterwards  sold  out  to  Land,  that 
said  Land  and  Roby  took  up  Bell's  contract, 
and  defendant  Bevlll  paid  Land  a  part  of 
the  rent,  the  balance  of  which  he  was  ready 
to  pay  over  as  the  court  would  designate. 
Defendants  Wetherred,  Stevens,  and  Litt  al- 
leged that  they  were  the  purchasers  of  the 
cotton,  ahd  asked  that  If  they  should  be  held 
liable  that  they  have  judgment  over  against 
their  codefendants  from  whom  they  purchas- 
ed; that  the  plaintiff  waived  his  Hen,  that 
the  purchase  was  made  In  good  faith  without 
intent  to  defraud  the  plaintiff.  We  do  not 
undertake  to  quote  or  set  out  in  fun  the 
pleadings,  but  this  is  sufficient  to  indicate  in 
a  general  way  the  issues  presented  by  the 
pleadings.  The  case  was  'submitted  to  the 
jury  upon  special  issues,  and  all  the  material 
facts  were  found  that  were  entitled  to  be 
submitted  in  favor  of  the  plaintiff,  upon 
which  judgment  was  rendered. 

No  error  was  committed  in  refusing  to  ad- 
mit the  evidence  set  out  In  appellants'  as- 
signments Nos.  1,  2,  and  3.  The  appellee  de- 
clared upon  a  written  contract  which  retain- 
ed an  express  lien  upon  the  crops  raised  up- 
on the  premises  rented  to  the  lessee  Land,  to 
secure  the  amount  of  rent  due,  as  shown  by 
the  face  of  the  rent  notes  executed  by  Land ; 
and  if  the  evidence  that  appellee  gave  con- 
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employ  renters,  that  fact  would  not  of  itself 
Imply  that  be  had  released  or  waived  the 
lien  In  his  favor  upon  the  crops  raised  upon 
the  premises.  The  renters  who  cultivated  the 
premises  under  Land,  nor  the  purchasers  of 
the  products  from  them,  would  acquire  no 
greater  right  or  occupy  a  better  position  than 
Land,  and  are  charged  with  notice  of  the 
contract  under  which  he  rented  the  premises 
and  the  rights  of  the  landlord  reserved  by  Its 
terms.  Forrest  v.  Durnell,  86  Tex.  648,  26 
S.  W.  481.  Furthermore,  this  question  Is 
not  properly  presented  by  the  brief,  and  as 
appellee  has  objected  to  its  consideration, 
we  do  not  feel  called  upon  to  consider  It  fur- 
ther than  as  above  indicated.  In  order  to 
show  the  materiality  of  the  rejected  evidence 
it  was  necessary  for  the  appellants  to  show 
that  there  had  been  a  subletting  of  the  prem- 
ises by  Land.  Neither  the  assignments, 
propositions,  nor  statement  thereunder  con- 
tain any  such  evidence,  or  show  that  such 
fact  was  established.  It  is  stated  that  the 
fact  was  pleaded,  but  it  Is  not  shown  that 
the  fact  was  proven.  This  court  and  other 
Courts  of  Civil  Appeals  have  repeatedly  held 
that  they  are  not  required  to  examine  the 
statement  of  facts  in  order  to  ascertain  the 
relevancy  of  rejected  evidence,  but  that  its 
importance  and  materiality  should  appear 
from  some  statement  contained  in  the  brief. 

There  was  a  substantial  disposition  by  the 
verdict  of  the  jury  of  the  question  presented 
by  appellants'  fourth  assignment  of  ^error. 
Furthermore,  the  statement  Is  not  sufficient 
to  show  that  error  was  committed  in  refus- 
ing the  charge,  nor  Is  the  charge  sufficiently 
set  out  In  the  brief  so  that  we  can  determine 
that  it  was  properly  framed  and  in  accord 
with  some  Issue  raised  by  the  pleadings  and 
evidence. 

What  we  said  in  disposing  of  the  first,  sec- 
ond, and  third  assignments  of  error  is  suffi- 
cient to  dispose  of  the  fifth  assignment. 

The  sixth  assignment  embraces  two  or 
more  questions  which  are  not  related ;  there- 
fore it  will  not  be  considered,  In  view  of  the 
fact  that  it  is  objected  to  by  appellee.  But, 
however,  if  it  Is  true,  as  contended  by  appel- 
lants Brooks,  Lltt,  and  others,  that  they  pur- 
chased the  cotton  from  Land  or  his  renters 
In  good  faith  for  a  valuable  consideration, 
without  intention  to  defraud  appellee,  Roby, 
these  facts  could  not  affect  the  rights  of  the 
latter,  or  afford  any  relief  to  the  appellants. 

There  are  several  assignments  to  the  effect 
that  plaintiff  permitted,  -  consented  to,  and 
acquiesced  in  the  sale  of  the  cotton,  and  that 
under  the  evidence  these  Issues  should  have 
been  submitted  to  the  jury-  The  statements 
made  under  these  assignments  do  not  prefint 


force  to  justify  the  court  In  presenting  these 
issues,  nor  to  establish  the  fact  that  the 
plaintiff  by  his  conduct,  either  active  or  pas- 
sive, waived  or  released  his  lien  upon  the 
cotton  In  question. 

What  we  have  previously  said,  in  effect, 
disposes  of  the  eighth  assignment,  that  relates 
to  the  supposed  right  of  the  appellant  Bevlll. 
The  jury  found  as  a  fact  that  Bevlll  consent- 
ed to  the  contract  of  lease  between  Roby  and 
Land.  If  such  is  the  fact,  he  thereafter  hel  1 
in  subordination  of  that  contract,  and  his 
agreement  with  Land  to  cultivate  a  part  of 
the  premises  for  a  part  of  the  crop  would  not 
affect  the  right  of  the  plaintiff  under  his  con- 
tract to  enforce  his  Hen  upon  all  of  the  crop 
raised  upon  the  premises. 

We  cannot  agree  with  appellants  as  to  the 
questions  raised  In  the  eleventh  assignment 
of  errors.  The  evidence,  in  our  opinion,  is 
sufficient  to  justify  the  amount  recovered 
against  Stevens  &  Co. 

What  we  have  said  disposes  of  the  tenth 
and  twelfth  assignments.  The  numbers  giv- 
en to  these  assignments  are  those  contained 
in  the  brief,  and  are  not  the  numbers  stated 
In  the  record. 

We  find  no  error  in  the  record  and  the 
Judgment  is  affirmed. 

Affirmed. 


PULLMAN  COMPANY  et  al.  t.  COX.t 

(Court  of  Civil  Appeals  of  Texas.    June  9, 
1909.) 

1.  Evidence  (f  75*)— Presumptions. 

Where  the  evidence  Is  closely  balanced,  the 
failure  of  the  party  who  has  the  means  of  mak- 
ing it  certain,  and  the  evidence  of  the  fact  in 
issue,  in  his  possession  to  produce  it  may  be  con- 
sidered as  a  potent  circumstance  against  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  95 ;  Dec.  Dig.  $  75.*] 

2.  Carriers  (g  276*)— Carriage  o»  Passen- 
ger—Failure  to  Caret  to  Destination. 

In  an  action  against  a  railroad  for  dam- 
ages for  failure  to  carry  plaintiff's  wife  to  her 
destination,  evidence  held  to  support  a  verdict 
for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  i  276.*] 

3.  Appeal  and  Error  ({  1036*)— Harmless 
Error. 

Where,  in  an  action  against  two  carriers,  a 
judgment  was  rendered  for  the  second  carrier, 
such  judgment  also  relieving  the  first  carrier 
of  all  costs  on  account -of  the  other  carrier  be- 
ing made  a  party,  the  error,  if  any,  in  refusing 
to  sustain  an  exception  that  there  was  a  mis- 
joinder of  causes  of  action  and  parties  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  '  ent.  DI*  8  4070:  Dec.  Dig.  {  1036.*  1 
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4.  Cabsikbs  (i  277*)— Cabriagb  of  Passek- 
geb — Failure  to  Cabby  to  Destination— 
Damages. 

A  passenger  whom  a  carrier  wrongfully  re- 
fuses to  carry  to  his  destination  may  recover 
damages  both  for  fright  and  for  mental  distress ; 
the  two  elements  being  distinct. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1082;  Dec.  Dig.  §  277.*] 

Appeal  from  District  Court,  Travis  Comi- 
ty; Geo.  Calhoun,  Judge. 

Action  by  John  R.  Cox,  Jr.,  against  the 
Pullman  Company  and  another.  From  a 
Judgment  against  the  Pullman  Company,  it 
appeals.  Affirmed. 

Cochran  &  Penn  and  Ireland  Graves,  for 
appellant.   Flset  &  McClendon,  for  appellee. 

FISHER,  C.  J.  This  Is  a  salt  by  appel- 
lee, Cox,  against  the  Pullman  Company  and 
the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  to  recover  from  the  appellant,  the 
Pullman  Company,  damages  on  account  of  an 
alleged  breach  of  contract  entered  Into  be- 
tween him  and  the  Pullman  Company,  where- 
by it  was  agreed  that  appellee's  wife  and  child 
should  be  transported  In  a  Pullman  car  from 
Austin,  Tex.,  to  Paris,  Tex.  The  breach 
Is  charged  to  be  the  expulsion  of  plaintiff's 
wife  and  child  from  the  car  by  the  Pullman 
people  when  it  reached  Dallas.  The  cause 
of  action  alleged  against  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  is  substantially 
to  the  effect  that  they  breached  the  contract 
of  transportation  agreed  upon,  and  that  they 
caused  and  required  the  plaintiff's  wife  to 
be  transported  from  Dallas,  Tex.,  to  Paris, 
Tex.,  in  a  smoking  car,  and  by  reason  of 
which  she  suffered  Inconvenience,  annoy- 
ance, etc.  The  appellant  in  the  court  below, 
by  way  of  exception,  raised  the  question  of 
a  misjoinder  of  causes  of  action  and  parties 
defendant,  and  further  pleaded  a  general  de- 
nial. The  exception  referred  to  was  over- 
ruled by  the  court,  to  which  action  defend- 
ant reserved  a  bill  of  exceptions.  Dn  trial 
In  the  court  below.  Judgment  was  render- 
ed In  favor  of  appellee,  Cox,  against  the 
appellant,  the  Pullman  Company,  for  the 
sum  of  $200;  and  judgment  in  favor  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany to  the  effect  that  the  appellee,  Cox, 
take  nothing  by  his  suit  against  that  road, 
and  that  there  be  adjudged  against  Cox  all 
the  costs  incurred  by  reason  of  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  be- 
ing; made  party. 

The  four  last  assignments  of  error  con- 
tained In  appellant's  brief  assert  that  the 
evidence  is  insufficient  to  support  the  verdict 
and  Judgment  of  the  trial  court  Without 
intimating  how  we  would  have  determined 
the  question  of  liability  or  nonliability  of 
the  appellant  on  the  facts.  If  the  question 
had  been  before  us  originally,  all  that  we 
are  required  to  do  Is  to  ascertain  whether 
the  facts  directly,  or  the  implications  or  de- 


ductions arising  therefrom,  authorized  the 
jury  to  reach  the  conclusion  they  did. 

The  plaintiff  testified  that  he  entered  into 
a  contract  with  appellant's  agent  at  Austin, 
for  the  transportation  of  his  wife  on  the 
through  Pullman  sleeping  car  to  Paris,  Tex., 
and  paid  the  full  price  demanded  and  re- 
quired for  such  service,  which  he  testifies 
to  be  $2.50.  At  the  time  the  contract  of 
transportation  was  entered  into,  be  explained 
fully  to  the  agent  his  wife's  condition,  and 
that  he  desired  to  arrange  so  that  she  would 
not  have  to  leave  the  car,  and  that  she 
would  be  transported  through  to  her  destina- 
tion without  change  on  the  sleeping  car, 
that  the  agent  assured  him  that  she  would 
not  have  to  change  from  that  car,  and  that 
she  would  go  through  on  the  same  from  Aus- 
tin to  Paris.  When  the  train  to  which  this 
car  was  attached  reached  Dallas,  she  was 
required  by  the  Pullman  people  to  leave  the 
same.  Then  she  was  directed  by  those  In 
charge  of  the  Santa  Fe  train  to  enter  the 
smoking  car,  as  alleged.  She  at  the  time 
was  traveling  alone  with  the  infant  child, 
was  inexperienced  in  travel,  and  her  evi- 
dence Is  sufficient  to  show  that  she  experi- 
enced fright  and  alarm  by  reason  of  the  un- 
expected situation  thus  forced  upon  her  by 
the  Pullman  people,  and  that  she  sustained 
mental  distress  on  account  of  their  conduct 
in  breaching  the  contract  and  refusing  and 
denying  her  the.  privilege  of  transportation 
in  the  sleeper  to  her  destination.  The  ap- 
pellee testified  that  when  he  purchased  the 
sleeping  car  ticket  he  was  not  certain  in  his 
recollection  'as  to  whether  he  read  it  or  not, 
but  it  is  clear  from  his  testimony  that  he 
understood  it  to  be  the  kind  of  ticket  called 
for  by  the  contract,  and  he  supposed  It  pro- 
vided for  transportation  from  Austin,  Tex., 
to  Paris,  Tex.  His  wife,  In  the  course  of 
transportation  between  Austin  and  Dallas, 
was  required  to,  and  did,  turn  over  the  ticket 
to  the  Pullman  official  In  charge  of  the  car, 
which  ticket  was  never  redelivered  to  her, 
and  it  has  never  been  returned  to  the  pos- 
session of  the  appellee,  and  the  testimony 
justifies  the  inference  that  the  ticket  at  the 
time  of  trial  was  in  possession  of,  or  could 
possibly  be  produced  by,  the  Pullman  Com- 
pany. On  the  other  hand,  the  agent  of  ap- 
pellant who  sold  the  ticket  to  appellee  tes- 
tified that  he  had  no  distinct  recollection  of 
what  was  contained  in  the  face  of  the  sleep- 
ing car  ticket,  but  he  produced  memoranda 
which  he  testified  was  made,  and  which  his 
duties  required  him  to  make,  showing  that 
a  certain  sleeping  car  ticket,  on  the  day  on 
which  the  contract  of  transportation  was  en- 
tered into  with  appellee,  was  sold,  and  that 
It  called  for  transportation  from  Austin, 
Tex.,  to  Dallas,  Tex.,  the  price  of  which  the 
entry  shows  to  be  $2.  The  contract  in  ques- 
tion was  entered  Into  at  what  is  known  a* 
the  International  Railway  ticket  office  at  the 
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there  were  such  tickets  (or  sale  at  the  up- 
town office.  This  Is  not  a  detail  of  all  the 
evidence,  but  is  a  recitation  of  lta  substan- 
tial features  so  far  as  relates  to  the  contract 
Under  the  doctrine  of  Gulf,  Colorado  & 
Santa  Fe  Railway  Co.  v.  Halbrook,  12  Tex. 
Civ.  App.  478,  461,  S3  8.  W.  1028,  and  the 
cases  therein  cited,  the  appellee,  as  a  cause 
of  action  and  a  basis  for  recovery,  could 
have  well  relied  upon  the  contract  as  actual- 
ly entered  Into,  although  the  ticket  upon  Its 
face,  by  mistake  or  otherwise,  failed  to  cor- 
rectly embody  Its  terms;  but  the  averments 
of  his  petition  are  substantially  to  the  effect 
that  the  ticket  upon  its  face  called  for  trans- 
portation from  Austin  to  Paris,  and  the 
court,  in  submitting  this  question  to  the  Jury, 
instructed  them,  in  effect,  that  if  the  ticket 
did  not  so  provide,  to  find  for  appellant. 
Consequently,  in  determining  the  sufficiency 
of  the  evidence,  we  are  confined  to  the  ques- 
tion whether  the  ticket  by  its  terms  was  a 
contract  for  the  transportation  of  plaintiff's 
wife  to  her  final  destination.  As  intimated 
in  the  beginning,  as  an  original  question  we 
might  have  decided  otherwise,  but  the  de- 
termination of  this  issue  was  solely  within 
the  province  of  the  Jury,  and  It  only  remains 
for  us  to  see  whether  there  is  any  evidence 
that  would  Justify  the  conclusion  they 
reached. 

Appellee  Is  not  sure  whether  he  read  the 
ticket  or  not,  but  that  the  ticket  was  Issued 
to  him  we  gather  from  the  evidence  at  the 
time  that  the  contract,  as  he  detailed  it,  was 
entered  into.  The  agent  that  sold  him  the 
ticket  had  no  distinct  recollection,  but  the 
appellant,  depending  upon  the  memoranda 
that  he  made,  together  with  the  evidence  of 
the  fact  that  they  bad  no  tickets  of  that 
character  on  sale  at  the  depot,  insists  that 
these  facts  are  sufficient  to  show  that  the 
ticket  upon  Its  face  provided  for  transporta- 
tion only  to  Dallas.  The  plaintiff  also  tes- 
tified that  he,  at  the  time  of  the  purchase  of 
the  ticket,  paid  the  amount  required  for 
transportation  through  to  Paris.  From  these 
facts  one  of  two  conclusions  can  be  reached : 
Either  that  the  agent  made  a  mistake  in  en- 
tering the  true  facts  upon  his  memoranda,  or 
that  he  made  a  mistake  in  not  correctly  in- 
dorsing upon  the  ticket  the  terms  of  the  con- 
tract actually  entered  into.  The  Jury  could 
well  conclude  that  the  possible  doubt  that 
surrounded  this  question  could  have  been  re- 
moved by  certain  and  conclusive  evidence 
that  was  in  the  possession  of  the  appellant, 
and,  failing  to  do  so,  they  would  be  Justified 
in  concluding  that  the  agent  had  performed 
his  duty,  and  Issued  to  the  appellee  evidence 
of  the  right  of  transportation  provided  for 
by  the  terms  of  the  contract;  for,  as  said  be- 
fore, the  ticket  was  surrendered  to  the  Pull- 


could  not  produce  it  It  is  a  familiar  prin- 
ciple, upon  which  it  is  not  necessary  to  cite 
authority,  that  in  questions  of  this  charac- 
ter, where  the  evidence  is  as  nearly  balanced 
as  it  is  here,  and  the  party  has  the  means 
of  making  it  certain,  and  the  evidence  of 
that  fact  In  his  possession,  and  fails  to  pro- 
duce it  it  can  be  considered  as  a  potent  cir- 
cumstance against  him.  On  the  whole,  we 
are  not  prepared  to  say  that  the  evidence, 
with  the  deductions  that  arise  from  It  is  not 
sufficient  to  Justify  the  verdict 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  not 
sustaining  its  exception  on  the  ground  of 
misjoinder  of  causes  of  action  and  parties 
defendant  We  are  not  prepared  to  say  that 
the  two  defendants  were  not  properly  Join- 
ed in  this  controversy,  but  however  that 
may  be,  there  is  no  room  for  reversible  er- 
ror arising  from  the  action  of  the  court 
The  averments  of  the  petition  are  sufficient 
to  state  a  cause  of  action  against  the  Pull- 
man Company;  and,  if  the  Santa  Fe  was 
improperly  Joined,  the  disposition  made  of 
the  latter  removes  all  objection  that  could 
arise  on  account  of  the  misjoinder  of  par- 
ties and  causes  of  action.  The  verdict  and 
Judgment  went  in  favor  of  the  Santa  Fe 
Railway  Company,  and  as  to  it  there  is  no 
complaint  by  either  party,  consequently  It 
is  out  of  the  case.  The  Judgment ,  entered 
by  the  court  relieves  the  appellant  of  all 
costs  on  account  of  the  Santa  F6  being  made 
a  party  and  all  costs  on  that  account  are 
taxed  against  the  appellee.  The  situation 
of  the  parties  having  reached  this  stage,  the 
error  of  the  court  if  any,  is  harmless.  Llnd- 
sey  v.  State,  27  Tex.  Civ.  App.  540,  68  S.  W. 
332;  Railway  Co.  v.  Llghtfoot  (Tex.  Civ. 
App.)  106  S.  W.  596;  Ry.  Co.  v.  Weddlngton, 
31  Tex.  Civ.  App.  235,  71  S.  W.  780;  Ry. 
Co.  v.  Johnson  (Tex.  Civ.  App.)  Ill  S.  W. 
750. 

The  court  on  the  subject  of  damages,  in- 
structed the  Jury  as  follows:  "If  under 
the  Instructions  given  them  the  Jury  find 
for  the  plaintiff  against  the  Pullman  Com- 
pany, then  the  Jury  will  assess  the  plain- 
tiff's damages  against  the  defendant  Pull- 
man Company  at  such  sum  of  money  as  if 
paid  In  hand  at  this  time  will  fairly  and 
justly  compensate  plaintiff  for  the  injuries 
sustained,  if  any,  by  plaintiff's  wife  which 
were  caused  to  her  directly  and  proximately 
by  the  acts  of  the  defendant  Pullman  Com- 
pany's agents  and  employes,  and  in  doing 
so  will  take  into  consideration  the  alarm, 
If  any,  and  the  distress  of  mind,  if  any,  she 
was  put  to  by  reason  of  being  forced  to 
leave,  if  she  was  forced  to  leave,  the  Poll- 
man  car  In  which  she  was  riding  at  Dallas, 
Tex.,  by  the  agents  and  employes  of  the 
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PaHman  Company."  This  charge  Is  made 
the  ground  of  objection  by  the  second  as- 
signment of  error.  The  first  proposition  as- 
serted under  this  assignment  is  that  It  was 
calculated  to  Impress  the  Jury  with  the  idea 
that  they  could  take  into  consideration  in- 
juries to  plaintiff's  wife  other  than  those 
alleged.  This  objection  can  be  disposed  of 
with  the  statement  that  the  allegations  of 
the  petition  are  sufficient  to  Justify  the  sub- 
mission of  these  elements  of  damage  to  the 
Jury.  The  second  proposition  is  to  the  ef- 
fect that  the  charge  substantially  allows  a 
recovery  for  double  damages;  that  is,  that 
alarm  and  distress  of  mind  mean  the  same 
thing.  It  will  be  observed  that  there  Is  no 
objection  urged  that  plaintiff  could  not  re- 
cover damages  on  account  of  the  fright  or 
alarm  she  experienced,  but  that  the  mental 
disturbance  arising  from  the  fright  or  alarm 
is  the  same  as  the  mental  distress  she  suf- 
fered by  reason  of  the  wrong  inflicted  upon 
her  in  requiring  her  to  leave  the  car,  and 
from  the  breach  of  the  contract  which  she 
entered  into  for  transportation  in  the  Pull- 
man car  to  Paris.  The  momentary  alarm 
she  experienced  on  account  of  being  expelled 
from  the  car,  and  the  attendant  circumstan- 
ces connected  with  and  immediately  follow- 
ing that  transaction,  may  be,  and  doubtless 
was,  an  entirely  different  mental  emotion 
from  that  of  the  mental  suffering  she  expe- 
rienced on  account  of  the  wrong  committed 
In  breaching  the  contract  of  transportation 
and  denying  and  refusing  her  the  right  an 
privilege  she  was  entitled  to,  to  occupy  a 
seat  In  the  Pullman  car  from  Dallas  to 
Paris.  The  sensation  of  fright  was  doubt- 
less momentary,  and  arose  from  the  unusual 
and  unexpected  situation  that  surrounded 
her  at  Dallas  when  she  was  required,  with 
her  young  child,  to  leave  the  car  and  seek 
transportation  elsewhere.  The  mental  suf- 
fering that  arose  from  the  wrong  in  breach- 
ing the  contract  of  transportation  may  not 
have  commenced  until  the  fright  ceased,  and 
may  have  continued,  and  doubtless  did,  tc 
her  Journey's  end.  The  sensation  of  fright 
or  alarm  is  the  result  of  a  mental  emotion 
of  some  character,  but  it  is  not  a  necessary 
result  that  therefrom  mental  distress  will 
follow.  Both  elements  are  not  necessarily 
concomitant;  and  of  course  it  is  conceded 
that  there  may  be  a  mental  distress  trace- 
able to  causes  that  do  not  produce  either 
fright  or  alarm.  This  is  made  clear  by  the 
definition  of  the  words  "alarm"  and  "dis- 
tress" as  stated  in  the  Century  Dictionary. 
As  said  at  the  outset,  there  is  no  objection 
urged  that  the  Jury  could  not  consider  fright 
or  alarm  as  an  element  of  damages,  and  if 
such  an  objection  had  been  raised,  a  different 
question  may  have  been  presented,  if  It  could 
be  held  that  the  doctrine  announced  in  the 
Trott  Case,  86  Tex.  413,  25  8.  W.  419,  40  Am. 
St  Rep.  866,  was  applicable.   That  was  a 


case  strictly  of  tort,  and  it  was  held  that 
no  damages  could  be  recovered  merely  for 
sudden  fright  arising  therefrom;  but  in  the 
later  case  of  Texas  &  P.  Ry.  Co.  t.  Gott,  20 
Tex.  Civ.  App.  335,  50  S.  W.  193,  in  which  a 
writ  of  error  was  refused,  and  which  re- 
viewed the  Trott  Case,  it  was  held  that  for 
a  tort  arising  from  a  breach  of  contract  of 
carriage  the  passenger  could  recover  for  the 
fright,  worry,  and  mental  anguish  which  she 
sustained  on  account  of  carrying  her  be- 
yond her  destination,  and  as  authority  for 
this  ruling  the  opinion  cites  the  Kaiser  Case, 
82  Tex.  145,  18  S.  W.  305.  By  analogy  the 
principle  announced  in  these  cases  is  ap- 
plicable to  the  facts  of  this  case,  for  if  fright 
or  alarm  can  be  considered  as  a  basis  for 
damages  for  carrying  a  passenger  beyond 
her  destination,  It  can  be  considered  in 
wrongfully  refusing  to  carry  her  to  her  des- 
tination. These  cases  may  also  be  consid- 
ered as  authority  recognizing  the  distinction 
and  difference  between  fright  and  mental 
distress.  It  is  true  It  does  not  appear  that 
the  question  of  double  damages,  or,  In  other 
words,  that  an  allowance  of  damages  for 
fright  and  mental  distress  embrace  the  same 
elements,  was  raised  in  these  cases,  but  both 
treat  the  two  elements  as  distinct,  and  rec- 
ognize the  right  of  the  plaintiff  to  recover 
for  both. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 
Affirmed. 


DREWERY  v.   EL  PASO  ELECTRIC 
RY.  CO. 

(Court  of  Civil  Appeals  of  Texas.    June  16, 

1909.) 

1.  Appeal  and  Ebeor  (J  1064*)— Review— 
Harmless  Ebbob  —  Erroneous  Statement 
in  Charge. 

In  an  action  for  injuries  while  alighting 
from  a  street  car,  error  of  the  court  in  stating, 
in  a  preliminary  statement  of  the  pleadings, 
that  plaintiff  claimed  that  she  had  been  no- 
tified by  the  motorman  of  the  car  that  her 
destination  had  been  reached,  while  the  peti- 
tion in  fact  alleged  that  the  notice  was  given 
by  the  conductor,  was  not  prejudicial,  where 
the  question  of  notice  to  plaintiff  was  not  in 
issue,  and  the  error  was  not  made  in  the  charg- 
ing part  of  the  Instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent.  Dig.  if  4219-4224;  DecT  Dig.  | 

2.  Carriers  (g  821*)— Personal  Injuries— 
Instructions. 

Where  the  court,  in  defining  the  degree  of 
care  owed  by  street  railway  companies  to  pas- 
sengers, did  not  mention  their  employes  when 
stating  that  a  failure  by  a  street  railway  com- 
pany to  use  such  care  would  be  negligence,  but 
immediately  following  and  throughout  the 
charge  fixed  the  liability  of  the  railway  com- 
pany, if  its  employes  failed  to  use  the  degree 
of  care  mentioned,  the  charge  sufficiently  stat- 
ed the  negligence  of  the  employes  to  be  the  neg- 
ligence of  the  company. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Dec.  Dig.  (  321  .♦] 
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denly,  bat  the  fall  and  the  injury,  if  any,  that 
plaintiff  received  was  caused  by  her  own  neg- 
ligence, defendant  should  recover.  Held  that, 
if  the  words  "if  any"  referred  to  the  fall,  as 
well  as  to  the  injury  received,  about  which 
the  evidence  was  contradictory,  they  did  not 
tend  to  create  an  impression  as  to  the  court's 
views  on  the  matter,  and  the  charge  did  not 
assume  that  plaintiff  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  420-431;  Dec  Dig.  S  191.*] 

4.  Appeal  and  Ebbob  (}  1004*)  —  Review 
—  Harmless  Ebbob  —  Unintelligible 
Chaboe. 

An  unintelligible  charge  which  contained 
nothing  vicious,  and  was  not  calculated  to  mis- 
lead the  jury,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  f|  4219-4224;  Dec.  Dig.  ( 

5.  Carriers  (§  321*)  —  Personal  Injuries  — 
Instructions. 

Where  plaintiff  sued  for  injuries  caused 
by  the  sudden  moving  of  a  street  car  as  she  was 
alighting,  and  did  not  allege  negligence  of  the 
conductor  in  failing  to  tell  her  not  to  get  off 
until  the  car  stopped,  a  charge  directing  the 
jury  not  to  consider  the  question  whether  the 
conductor  notified  plaintiff  not  to  attempt  to 
alight  until  the  car  stopped  was  proper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.  {  321.*) 

6.  Appeal  and  Ebbob  (I  730*)— Assignments 
op  Error— Sufficiency. 

Where  five  special  instructions  embodying 
different  propositions  of  law  were  refused,  an 
assignment  of  error  that  "the  court  erred  in 
refusing  to  give  special  instructions,  1  to  S, 
inclusive,  for  the  reason  that  they  state  the 
law  of  the  case  and  are  not  covered  by  the 
court's  charge"  is  too  general  to  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  II  3013-3016;  Dec.  Dig.  f 
730.*] 

Appeal  from  El  Paso  County  Court;  A.  S. 
Eylar,  Judge. 

Personal  Injury  action  by  Nannie  Drewery 
against  the  El  Paso  Electric  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Atlas  Jones,  for  appellant.  Leigh  Clark 
and  Nagle  &  Scott,  for  appellee. 

FLY,  J.  This  is  a  suit  Instituted  by  ap- 
pellant for  damages,  which  she  alleged  ac- 
crued from  personal  Injuries  received  by  her 
through  the  negligence  of  appellee  In  sud- 
denly starting  one  of  Its  cars  while  she  was 
alighting  from  the  same.  The  cause  was 
tried  by  jury,  and  resulted  In  a  verdict  and 
judgment  for  appellee. 

'lhe  court,  in  the  preliminary  statement  of 
the  pleadings  In  the  case,  recited  that  appel- 
lant claimed  that  she  had  been  notified  by 
the  motorman  in  charge  of  the  car  that  her 
point  of  destination  bad  been  reached,  which 
was  not  correct  as  the  petition  alleged  that 


ana  any  ronuence  m  snaping  me  verdict 
The  error  was  not  made  in  the  charging  part 
of  the  instructions,  but  In  the  statement  of 
the  pleadings  only. 

The  second  assignment  Is  not  followed  by 
a  proper  statement,  but  refers  the  court  to 
the  record  for  matter  that  should  have  been 
placed  In  the  brief,  but  we  have  considered 
It.  The  court.  In  defining  the  degree  of  care 
owed  by  street  railways,  did  not  mention 
their  employes  when  stating  that  a  failure 
by  a  street  railway  to  use  such  care  would 
be  negligence,  and  that  Is  made  the  subject 
of  the  second  assignment  of  error.  Imme- 
diately following  the  statement  of  the  care 
owed  by  street  railways  to  their  passengers, 
and  throughout  the  charge,  the  liability  of 
appellee  was  fixed  If  the  employes  failed  to 
use  the  degree  of  care  mentioned  by  the 
court,  and  it  Is  not  supposable  that  any  jury 
of  ordinary  Intelligence  would  conclude  that 
the  negligence  of  the  employes  was  not  the 
negligence  of  the  street  railway  company. 
The  charge  was  full  and  explicit  enough  on 
the  subject,  and  the  court  did  not  err  In  re- 
fusing to  give  the  special  charge  requested. 
In  the  case  of  Railway  v.  Dotson,  15  Tex. 
Civ.  App.  73,  38  S.  W.  042,  cited  by  appellant, 
the  charge  was  very  similar  to  the  charge 
criticised  herein,  and  It  was  upheld  by  the 
court 

The  third  assignment  of  error  criticises  the 
charge,  because  In  speaking  of  the  fall  and 
injury  It  used  the  words  "If  any,"  and  It  la 
claimed  in  one  proposition  that  suspicion  was 
cast  thereby  on  appellant's  case,  "and  tend- 
ed to  prejudice  the  Jury  against  her,"  and 
In  another  that  It  was  a  charge  on  the 
weight  of  the  evidence.  The  charge  Is  as  fol- 
lows: "But,  on  the  other  hand,  If  yon  be- 
lieve from  the  evidence  that  the  said  em- 
ployes of  defendant  did  not  cause  the  car 
to  move  suddenly  forward,  but  that  the  fall 
and  the  injury.  If  any,  that  plaintiff  receiv- 
ed, was  caused  by  her  own  contributory  neg- 
ligence, as  that  term  will  be  hereinafter  de- 
fined, then  your  verdict  should  be  for  the 
defendant  and  you  will  so  return  It"  We 
think  It  clear  that  the  words  "If  any"  refer 
to  the  Injury  received,  about  which  the  evi- 
dence was  contradictory,  but.  If  they  also  re- 
fer to  the  fall,  we  do  not  think  that  they  had 
a  tendency  to  create  an  Impression  as  to  the 
views  of  the  court  on  the  matter,  and  there 
was  no  assumption  that  appellant  had  been 
guilty  of  contributory  negligence,  but  It  was 
left  to  the  belief  of  the  Jury  under  the  evi- 
dence. There  Is  nothing  disclosed  by  the 
record  that  would  Indicate  that  the  Jury  had 
any  prejudice  against  appellant  or  bins  In 
favor  of  appellee,  unless  It  Is  to  be  Inferred 
from  the  fact  that  a  verdict  was  rendered  in 
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favor  of  a  corporation  aa  against  an  in- 
dividual. 

The  fourth  assignment  of  error  assails  the 
fourth  paragraph  of  the  charge,  which  at- 
tempted to  define  "contributory  negligence ' 
but  Is  unintelligible.  It  la  complained  of  In 
the  only  proposition  under  the  assignment 
SB  being  no  charge  at  all  as  to  contributory 
negligence,  and  it  is  not  claimed  that  there 
was  anything  vicious  In  it,  or  that  it  was 
calculated  to  mislead  the  jury.  Such  being 
the  case,  appellant  was  not  Injured  by  the 
charge,  and  the  essential  elements  of  con- 
tributory negligence  are  set  out  in  paragraph 
5  In  which  the  law  is  applied  to  the  facts. 
That  paragraph  did  not  assume  any  fact,  as 
claimed  in  the  fifth  assignment  of  error.  Ev- 
ery one  of  the  facts  stated  in  the  paragraph 
is  connected  with  and  relates  back  to  the 
words,  "If  you  believe  from  the  evidence." 
It  was  not  necessary  to  repeat  that  formula 
In  connection  with  each  separate  fact  re- 
quired to  be  found  in  connection  with  the 
question  of  contributory  negligence. 

If  appellee  was  guilty  of  negligence  in  con- 
nection with  appellant,  it  was  not  claimed  to 
be  because  the  conductor  did  not  tell  appel- 
lant not  to  get  off  until  the  car  stopped,  that 
not  being  a  ground  of  negligence  alleged,  and 
appellant  could  not  have  been  injured  by  a 
charge  directing  the  Jury  not  to  consider  the 
question  of  whether  or  not  the  conductor  no- 
tified appellant  not  to  attempt  to  alight  until 
the  car  stopped.  Appellant  claimed  damages 
because  the  car  was  suddenly  moved  as  she 
was  getting  off,  and  she  could  not  recover 
for  negligence  in  the  conductor  in  not  telling 
her  the  car  was  moving  and  not  to  attempt 
to  get  off. 

The  seventh  assignment  of  error  is  not  well 
taken.  We  do  not  think  that  there  was  such 
emphasis  put  on  the  question  of  contributory 
negligence  as  to  mislead  the  Jury. 

The  eighth  assignment  of  error  states  that 
"the  court  erred  in  refusing  to  give  special 
instructions,  1  to  5,  inclusive,  for  the  reason 
that  they  state  the  law  of  the  case  and  are 
not  covered  by  the  court's  charge."  The  five 
charges  embody  different  propositions  of  law, 
and  the  assignment  is  too  general  to  be  con- 
sidered. Railway  v.  Redeker,  67  Tex.  181,  2 
S.  W.  513;  Harris  v.  Daugherty,  74  Tex.  1, 
11  S.  W.  921.  15  Am.  St.  Rep.  812;  City  of 
Fort  Worth  v.  Johnson,  84  Tex.  137,  19  S.  W. 
361;  Railway  v.  Donovan,  86  Tex.  378,  25 
S.  W.  10.  In  the  last-named  case  the  Su- 
preme Court  said:  "The  defendant,  at  the 
trial,  asked  the  court  to  give  to  the  jury  four 
distinct  and  separate  charges  which  embodi- 
ed different  propositions  of  law.  The  assign- 
ment is  that  the  court  erred  In  refusing  spe- 
cial charges  numbered  from  1  to  4,  Inclu- 
sive, asked  by  defendant.  This  was  too  gen- 
eral, and  the  Court  of  Civil  Appeals  did  not 
err  In  refusing  to  consider  it" 

The  Judgment'  is  affirmed. 


MORRIS  v.  MOON. 
(Court  of  Civil  Appeals  of  Texas.    April  14, 
1909.) 

1.  Evidence  (J  175*)— Best  and  Secondary 

Evidence — Certified  Copt  of  Recobd. 
A  certified  copy  of  a  chattel  mortgage 
showing  that  the  original  is  on  file  In  the  clerk's 
office  is  admissible  in  evidence  without  proof 
of  its  loss. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  565;  Dec.  Dig.  §  175.*] 

2.  Evidence  (S  810*)  —  Documentary  Evi- 
dence—Certified  Copies.. 

A  certified  copy  of  a  chattel  mortgage  is 
admissible  in  evidence  without  proof  of  its  exe- 
cution, when  the  fact  is  admitted. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1571;  Dec  Dig.  |  370.*] 

3.  Trial  (|  89*)-<-Reception  or  Evidence— 
Documentary  Evidence. 

It  is  not  necessary  to  file  a  certified  copy 
of  a  chattel  mortgage  in  the  papers  of  the  case 
three  days  before  trial,  as  required  in  case  of  a 
deed  to  entitle  it  to  be  admitted  in  evidence, 
but  it  is  sufficient  if  it  is  done  before  announce- 
ment of  ready  for  trial  according  to  Sayles'  Ann. 
Civ.  St  1897,  art.  8330. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  94;  Dec.  Dig.  f  39.*] 

4.  Chattel  Mortgages  (i  277*)  —  Foreclo- 
sure—Pleading and  Proof. 

A  plea  in  a  chattel  mortgage  foreclosure 
suit  against  persons  sued  as  partners,  which 
merely  denies  the  existence  of  the  partnership, 
is  not  equivalent  to  a  plea  of  non  est  factum 
contemplated  by  Sayles'  Ann.  Civ.  St  1897,  art. 
3330,  so  as  to  require  a  proof  of  the  execution 
of  the  mortgage  before  a  certified  copy  thereof 
can  be  admitted  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  566 ;  Dec.  Dig.  f  277.*] 

5.  Appeal  and  Error  (i  664*)— Record— Ef- 
fect—Conflict in  Recobd. 

No  error  in  the  admission  of  testimony  set 
out  in  a  bill  of  exceptions  is  shown  wben  the 
statement  of  facts  fails  to  show  that  such  testi- 
mony was  admitted,  the  bill  and  statement  be- 
ing of  equal  dignity,  and  the  burden  being  upon 
the  appellant  to  snow  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  2857 ;  Dec.  Dig.  «  664.*] 

6.  Partnership  (|  49*)  —  Existence  —  Evi- 
dence. 

Ex  parte  declarations  of  one  of  two  per- 
sons sued  as  partners  are  admissible  to  snow 
partnership,  when  its  existence  is  shown  by 
other  evidence. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  g{  69,  70;  Dec.  Dig.  |  49.*] 

7.  Appeal  and  Error  (|  1031*)— Harmless 
Error— Presumption  as  to  Effect  of  Er- 
ror. 

The  admission  of  irrelevant  and  immate- 
rial testimony  in  a  case  tried  before  the  court 
without  a  jury  raises  no  presumption  of  injury 
to  the  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4040;  Dec.  Dig.  f  1031.*] 

8.  Partnership  (§  39*)— Existence  of  Re- 
lation—Evidence. 

In  a  chattel  mortgage  foreclosure  suit  to 
charge  one  as  a  dormant  partner  of  the  maker 
of  the  note  and  mortgage,  the  former  has  the 
right  to  show  that  the  plaintiff  knew  there  was 
no  partnership  and  that  the  maker  was  not  au- 
thorized to  sign  the  obligations  in  question. 

TEd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  Si  54.  55;  Dec.  Dig.  §  39.*] 
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S.  C.  Antry,  J.  Curtys  Simmons,  and  E.  F. 
Brown,  for  appellant  Thomas  ft  McCarty, 
for  appellee. 

RICE,  J.  This  suit  was  Instituted  on 
March  11,  1908,  by  appellee  against  B.  Da- 
bezies  and  M.  W.  Morris,  alleging  In  his  orig- 
inal petition  that  said  Dabezies  was  indebt- 
ed to  him  In  the  sum  of  $155.35,  besides  in- 
terest and  attorney's  fees,  evidenced  by  two 
promissory  notes,  executed  by  said  Dabe- 
zies and  secured  by  a  chattel  mortgage  on 
two  certain  lunch  cars.  Morris  was  made  a 
party  defendant  to  said  suit,  It  being  alleged 
that  be  was  setting  up  some  pretended  claim 
to  said  cars,  the  nature  and  character  of 
which  was  unknown  to  plaintiff,  praying  for 
Judgment  for  his  debt  against  said  Dabezies 
and  against  both  defendants  for  a  foreclosure 
of  his  mortgage  lien  upon  said  lunch  cars. 
Appellant  answered  by  general  denial,  and 
specially  to  the  effect  that  at  the  time  his 
codefendant,  Dabezies,  executed  said  notes 
and  mortgage  upon  said  lunch  cars,  they 
were  then,  and  have  ever  since  been,  his, 
appellant's,  property,  and  that  said  mortgage 
was  executed  thereon  by  said  Dabezies  with- 
out his  knowledge  or  consent  and  at  the  time 
of  the  execution  of  said  notes  and  mortgage 
said  Moon  knew  that  said  lunch  cars  were 
the  property  of  appellant.  Appellee  there- 
upon filed  his  first  amended  original  petition, 
alleging,  among  other  things,  that  about  the 
20th  of  May,  1007,  defendants,  Dabezies  and 
Morris,  entered  into  a  partnership  for  the 
purpose  of  doing  business  in  the  city  of  San 
Angelo  In  running  and  conducting  a  res- 
taurant and  lunch  counter,  and  that  said 
lunch  cars  were  a  part  of  said  partnership 
assets,  which  partnership  continued  from 
said  date  up  to  and  including  the  date  of 
tbe  filing  of  this  petition,  and  that  said  busi- 
ness bad  at  all  times  been  conducted  in  the 
name  of  E.  Dabezies,  the  said  Morris  being  a 
dormant  partner;  that  on  the  3d  of  Septem- 
ber, 1907,  defendant  Dabezies,  acting  for 
said  firm,  with  the  approval  and  consent  of 
appellant,  executed  said  notes  and  mortgage 
upon  said  lunch  cars,  which  were  alleged  to 
be  of  the  value  of  $175  each,  praying  for 
Judgment  for  his  debt  against  both  of  them 
as  partners,  doing  business  under  the  name 
of  E.  Dabezies,  as  well  as  for  the  establish- 
ment and  foreclosure  of  his  mortgage  lien 
upon  said  lunch  cars  and  for  order  of  sale. 
To  this  appellant  Morris  replied  by  plea  de- 
nying the  existence  of  said  alleged  partner- 
ship. The  case  was  tried  before  the  court 
without  a  Jury,  and  Judgment  rendered  in  fa- 
vor of  appellee  against  appellant  and  said 
Dabezies  as  partners  for  the  sum  of  $105.30, 
with  interest  and  attorney's  fees,  with  a 


over  his  objection,  a  certified  copy  of  the 
chattel  mortgage  referred  to  In  the  pleading, 
because  there  was  no  proof  showing  that 
the  original  mortgage  was  lost  or  mislaid; 
and  by  his  fifth  It  was  Insisted,  In  addition 
thereto,  that  the  court  erred  In  so  admitting 
it,  because  there  was  no  proof  of  the  execu- 
tion of  the  original,  and  because  same  was 
not  filed  and  notice  given  appellant  at  least 
three  days  before  the  cause  was  called  for 
trial.  Tbe  certificate  of  the  clerk  to  the  cer- 
tified copy  offered  m  evidence  showed  that 
the  original  was  on  file  in  his  office,  which 
answers  the  first  objection. 

Dabezies  admitted  that  he  executed  the 
mortgage  In  question,  which  dispensed  with 
proof  of  its  execution.  It  Is  not  necessary 
to  file  a  certified  copy  of  a  chattel  mortgage 
in  the  papers  of  the  case  three  days  before 
trial,  as  required  in  case  of  a  deed,  but  it  Is 
sufficient  If  It  Is  done  before  announcement 
of  ready.  Article  3330,  Sayles'  Ann.  Civ.  St 
1897,  provides  for  tbe  admission  In  evidence 
in  like  manner  as  the  original  might  be  of  a 
certified  copy  of  a  chattel  mortgage  under 
tbe  hand  and  seal  of  the  clerk  of  the  court  in 
whose  office  the  same  shall  have  been  filed, 
unless  the  execution  thereof  has  been  denied 
under  oath  by  the  party  sought  to  be  charged 
thereby,  provided  that  the  party  so  desiring 
to  nse  such  Instrument  shall  file  the  same  In 
the  papers  of  the  case  before  announcement 
of  ready  for  trial.  The  record  shows,  in  ad- 
dition to  what  has  already  been  stated,  that  a 
certified  copy  of  this  instrument  bad  in  fact 
been  filed  in  the  papers  of  the  case  before 
announcement  in  accordance  with  this  ar- 
ticle. The  instrument  was,  therefore,  prop- 
erly admitted.  See  Oxsheer  v.  Watt  91  Tex. 
402,  44  S.  W.  67. 

We  do  not  think  there  is  any  merit  in  ap- 
pellant's second  assignment  which  com- 
plains of  the  action  of  the  court  In  admit- 
ting said  certified  copy,  over  appellant's  ob- 
jection that  the  same  was  not  shown  to  have 
been  executed  by  him  or  by  his  authority, 
for  the  reason  that  the  execution  of  the  orig- 
inal had  not  been  denied  under  oath,  as  con- 
templated by  the  statute.  A  denial  of  the 
partnership  was  not  in  this  respect  equiva- 
lent to  a  plea  of  non  est  factum,  hence  it 
was  not  error  to  permit  the  Introduction  of 
tbe  certified  copy  in  evidence.  Bee  Ferguson 
v.  Wood,  23  Tex.  177. 

By  his  third  assignment  appellant  Insists 
that  the  court  erred  In  permitting  Dabezies, 
one  of  the  defendants,  to  testify  in  behalf  of 
the  plaintiff,  over  his  objection,  as  follows: 
"I  told  the  plaintiff  that  Martin  Morris  and 
I  were  partners;  that  we  were  going  to  run 
the  business  together  as  such,  and  that  I 
would  only  have  charge  of  running  the  cars; 
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but  It  was  -understood-  that  we  were  to  be 
partners."  Appellee  replied  to  this  by  stat- 
ing that,  while  it  is  true  the  bl}l  of  exception 
shows  that  this  witness  testified  as  claimed, 
yet  the  statement  of  facts  does  not  show 
that  any  such  testimony  as  set  forth  in  the 
bill  was  admitted.  We  have  carefully  exam- 
ined the  statement  of  facts,  which  sustains 
appellee's  contention.  The  statement  of  facts 
Is  agreed  to  by  counsel  and  approved  by  the 
court  Where  such  is  the  case,  and  there  is 
a  conflict  between  the  bill  of  exceptions  and 
statement  of  facts,  the  latter  will  control; 
or,  rather,  to  state  the  law  more  accurately, 
as  both  the  bill  and  the  statement  import 
the  same  verity,  and  the  burden  being  upon 
the  appellant  to  show  error,  the  court  can 
give  no  greater  dignity  to  the  one  than  to 
the  other.  Hence  no  error  Is  shown  under 
such  circumstances.  H.  &  T.  C.  R  R  Co.  v. 
O'Donnell  (Tex.  Civ.  App.)  90  S.  W.  886; 
Wiseman  v.  Baylor,  69  Tex.  63,  6  S.  W.  743; 
6.,  C.  &  8.  F.  Ry.  Co.  v.  Moore  et  al.,  28  Tex. 
Olv.  App.  603,  68  S.  W.  550;  C,  C.  &  S.  F. 
R.  Co.  v.  Wedel  (Tex.  Civ.  App.)  42  S.  W. 
1030;  G.  H.  &  S.  A.  Ry.  Co.  v.  Parsley,  6  Tex. 
Civ.  App.  150,  25  S.  W.  64;  A.,  T.  &  8.  F.  R 
R.  Co.  v.  Van  Belle  et  ux.,  26  Tex.  Civ.  App. 
511,  64  8.  W.  397.  Apart  from  this,  the  exist- 
ence of  the  partnership  was  proven  by  affirm- 
ative evidence  aliunde  the  admissions  of  ap- 
pellant, as  shown  by  the  record.  This  being 
true,  it  was  admissible  to  show  the  ex  parte 
declarations  and  statements  of  the  partner. 
See  Bush  v.  Kellogg  Co.  (Tex.  Civ.  App.)  34  8. 
W.  1056. 

.  We  do  not  think  any  error  is  shown,  as 
complained  of  in  the  fourth  assignment,  in 
the  admission  of  certain  hearsay  statements 
by  appellee  as  to  the  whereabouts  of  appel- 
lant while  looking  for  him,  because,  notwith- 
standing this  testimony  was  irrelevant  and 
immaterial,  still,  as  the  case  was  tried  be- 
fore the  court  without  a  jury,  we  cannot  pre- 
sume that  appellant  was  prejudiced  thereby. 
Andrews  v.  Key,  77  Tex.  35,  13  S.  W.  640; 
Von  Rosenberg  v.  Haynes,  85  Tex.  357,  20 
8.  W.  143;  Beaty  v.  Wbitaker,  23  Tex.  526. 

There  Is  no  merit  in  the  sixth  assignment, 
and  we  therefore  overrule  same. 

Appellant  complains  that  the  court  erred 
In  permitting  Dabezies  to  testify  that  he  had 
told  appellee  that  appellant  told  him  to  go 
ahead  and  make  all  arrangements  for  the 
construction  of  the  cars,  and  that  he,  appel- 
lant, would  pay  for  same.  Appellee  con- 
tends that  no  such  testimony  was  admitted, 
and  that  there  is  a  conflict  between  the  bill 
of  exceptions  and  the  statement  of  facts  in 
this  respect.  An  inspection  of  the  record 
sustains  this  contention,  and,  where  this  is 
the  case,  no  error  is  made  to  appear.  See 
authorities  heretofore  cited.  We  therefore 
overrule  this  assignment 

While  appellee  was  on  the  stand  he  was 
asked  upon  cross-examination:  "If  he  did 


not  know  there  was  no  partnership  existing 
between  B.  Dabezies  and  Martin  W.  Morris? 
and  didn't  the  said  Dabezies  inform  you 
[meaning  appellee]  that  he  only  ran  the 
business  and  got  a  profit?  And  did  he  not 
tell  you  [meaning  appellee]  that  Martin  Mor- 
ris would  pay  you  for  the  building  of  the 
car?  And  didn't  said  Dabezies  tell  you 
[meaning  appellee},  when  he  signed  the  note 
and  mortgage,  that  Morris  would  object  to 
placing  any  mortgage  on  the  cars,  and  it 
would  not  do  for  him  to  find  it  out,  because 
he  would  not  stand  for  it?"  To  which  ques- 
tions and  answers  that  might  be  made  in  re- 
sponse thereto,  appellee  objected,  and  the 
court  sustained  said  objection,  and  said  wit- 
ness was  not  permitted  to  answer.  Appel- 
lant complains  of  this  ruling,  and  insists 
that  the  court  erred  in  refusing  to  permit 
the  witness  to  answer  the  questions.  We 
agree  with  blm  in  this  contention,  because 
the  same  was  a  material  inquiry;  hence  ap- 
pellant had  the  right  to  have  the  witness  an- 
swer the  questions,  because  if  appellee  knew 
there  was  no  partnership,  and  knew  that 
Dabezies  was  not  authorized  to  sign  the 
note  and  mortgage  at  the  time  of  their  ex- 
ecution, appellant  had  the  right  to  show  It 
We  therefore  sustain  this  assignment 

The  remaining  assignments  are  addressed 
to  the  sufficiency  of  the  evidence,  and  we 
deem  it  therefore,  unnecessary  to  discuss 
them. 

On  account  of  the  error  pointed  out,  the 
judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


BELL  COUNTY  v.  FELTS  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    June  16, 

1909.) 

1.  Execution  ({  228*)  — Sales  — Who  May 
Purchase. 

A  county  judge,  being  a  member  of  the 
commissioners'  court  and  one  of  the  financial 
agents  of  the  county,  should  not  be  permitted 
to  purchase  and  hold  land  sold  under  an  execu- 
tion which  he  controlled  in  favor  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  642;  Dec  Digil  228.*] 

2.  Trusts  (|  84*)  —  Constructive  Trusts—' 
County  Officers— Purchase  of  Land. 

Where  a  county  judge  purchased  land  sold 
under  an  execution,  on  a  judgment  in  favor  of 
the  county,  which  he  controlled,  without  any 
prior  agreement  with  the  commissioners'  court, 
or  notice  of  his  intention  to  purchase  for  him- 
self, and  paid  for  the  land  by  crediting  the  price 
on  the  judgment  held  by  the  county,  and,  after 
a  deed  had  been  made  to  him,  settled  by  credit- 
ing the  county  on  its  account  with  him  for  fees 
of  his  office,  he  held  the  land  in  trust  for  the 
county. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  |  126 ;  Dec.  Dig.  {  84.*] 

3.  Counties  (8  110*)— Real  Ebtate— Convey- 
ance—Statutes. 

Saylea'  Ann.  Civ.  St.  1897,  arts.  793,  794. 
permitting  counties  to  acquire  and  hold  title 
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conveyance  of  tbe  county's  interest. 

(Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §9  170-173;  Dec  Dig.  {  110. •] 

4.  Counties  (8  110*)— Keal  Estate— Equi- 
table Interests — Relinquishment. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  794, 
providing  an  exclusive  method  for  the  sale  or 
real  estate  belonging  to  a  county  at  public  auc- 
tion, the  commissioners'  court  could  not,  by 
waiver  or  relinquishment,  extinguish  the  coun- 
ty's equity  in  land  held  by  the  county  judge  in 
trust  tor  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §§  170-173;  Dec.  Dig.  {  110.*] 

5.  Limitation  or  Actions  (§  19*)— Trusts- 
Enforcement  —  "Action  to  Kecoveb 
Land." 

A  suit  by  which  a  county  sought  to  sub- 
ordinate the  legal  title  to  certain  land  held  by 
the  county  judge  and  bis  vendee  to  the  county  s 
alleged  superior  equitable  title  thereto  on  ac- 
count of  the  judge  s  fiduciary  relationship  was 
an  action  to  recover  the  land  within  the  general 
statute  of  limitations,  and  was  not  barred  by 
the  four-year  statute  applicable  to  a  suit  to 
cancel  or  remove  the  legal  title  as  an  impedi- 
ment to  plaintiff's  right  to  recover. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  75 ;  Dec  Dig.  8  19.*] 

6.  Trespass  to  Try  Title  (8  10*)— Equitable 
Title. 

An  equitable  title  is  sufficient  to  sustain 
an  action  of  trespass  to  try  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  i  13 ;  Dec.  Dig.  8  10.*] 

7.  Adverse   Possession   (8    7*)  —  County 

Land. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art. 
3351,  providing  that  no  person  shall  ever  ac- 
quire by  adverse  possession  any  title  to  lands 
belonging  to  a  county,  no  adverse  occupancy  or 
possession  of  land  the  equitable  title  to  which 
was  in  a  county  can  ever  ripen  into  title  in  the 
possessor. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  42 ;  Dec.  Dig.  8  7.*] 

8.  Trespass  to  Try  Title  (8  47*)— Payment 
— Credits. 

A  county  judge  purchased  certain  land  un- 
der a  county  s  execution  of  which  he  had 
charge,  paying  only  about  $14  costs,  and  credit- 
ing the  balance  of  the  purchase'  price  on  the 
county's  judgment  against  the  landowner. 
Thereafter  he  paid  tbe  amount  of  bis  bid  to 
the  county  by  offsetting  it  against  the  county's 
liability  to  him  for  alleged  official  services  with 
'the  consent  of  the  commissioners'  court,  and 
later  sold  a  portion  of  the  land  for  $100  cash 
and  certain  notes.  Held,  that  the  judge  was 
not  entitled  to  reimbursement  from  the  connty 
for  the  money  actually  paid  out  on  its  obtain- 
ing a  decree  for  the  recovery  of  the  land,  since 
the  judge  had  received  more  than  the  amount  he 
bad  paid,  aud  his  claim  for  fees  existed  in  the 
same  situation  as  before  it  was  credited  on  the 
amount  of  his  bid. 

|Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  8  47.*] 

9.  Vendor  and  Purchaser  (8  226*)— Bona 
Fide  Purchaser— Time  of  Notice. 

Where  a  county  judge,  having  purchased 
land  on  the  county's  execution  and  holding  it 
in  trust  for  the  county,  sold  a  portion  thereof, 
tbe  vendee  was  entitled  to  protection  against 
the  county  only  to  the  extent  of  the  amount  of 


—Collateral  Attack. 

Improper  allowance  of  claims  by  county 
commissioners  was  subject  to  collateral  attack 
without  first  setting  aside  the  order  of  allow- 
ance, in  a  suit  by  the  county  to  recover  real  es- 
tate from  the  county  judge,  for  which  he  claim- 
ed to  have  paid  the  county  by  satisfying  allow- 
ed claims  against  the  county  for  services. 

[Ed.  Note/— For  other 
Cent  Dig.  88  322-380;  Dec  Dig.  8  206.*] 

Appeal  from  District  Court,  Bell  County; 
John  M.  Furman,  Judge. 

Trespass  to  try  title  by  Bell  Connty  against 
O.  M.  Felts  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  rendered  in  part,  and  reversed  and  re- 
manded in  part 

The  appellant,  Bell  county,  instituted  this 
suit  on  the  8th  day  of  May,  1907,  in  the  dis- 
trict court  of  Bell  county,  against  the  appel- 
lees, defendants  below,  G.  M.  Felts,  J.  T. 
Traylor,  and  R.  E  Tulloch,  to  recover  of  the 
defendants  the  lands  and  premises  in  con- 
troversy, plaintiff's  suit  being  (1)  trespass  to 
try  title  to  the  lands  in  controversy;  and  (2) 
plaintiff  further  alleging  that  plaintiff  had 
a  moneyed  Judgment  against  one  W.  T.  Mc- 
Farland,  establishing  and  foreclosing  a  Hen 
upon  the  lands  In  controversy.  That  while 
said  Judgment  was  in  full  force  and  effect, 
and  while  the  defendant  G.  M.  Felts  was 
county  judge  of  Bell  county,  duly  elected, 
qualified,  and  acting  as  county  judge,  the  de- 
fendant Felts  procured  an  order  of  sale  to 
be  Issued  on  said  judgment,  and  caused  the 
land  to  be,  by  the  sheriff  of  Bell  county,  in 
due  and  legal  manner,  advertised  and  sold 
under  said  order  of  sale.  That  at  said  sale, 
to  wit,  on  the  7th  day  of  April,  1903,  the 
defendant  Felts,  being  still  county  judge  of 
said  Bell'  county,  bid  In  said  lands  at  the 
sum  of  $330,  and  caused  deed  thereto  to  be 
made  to  himself  by  said  sheriff.  That  be 
paid  the  sheriff  nothing  thereon,  except 
probably  the  costs,  of  about  $14.  That  tbe 
sheriff  of  Bell  county,  making  said  sale,  re- 
turned said  order,  showing  sale  to  said  Felts 
and  the  payment  of  the  amount  bid  by  credit- 
ing the  said  judgment  against  said  McFar- 
land  In  favor  of  said  Bell  county  the  amount 
of  said  Felts'  bid,  less  the  costs.  Plaintiff 
alleges  that  said  Felts  paid  nothing  for  said 
lands  and  premises,  but  claims  the  payment 
of  $300  by  the  commissioners'  court  of  Bell 
county  allowing  him  said  amount  for  fees  in 
criminal  cases.  But  plaintiff  alleged  that 
said  amount  was  not  legally  allowed,  because 
the  same  was  not  a  lawful  allowance  or  pay- 
ment the  commissioners'  court  could  make, 
and  was  not  a  lawful  charge,  and  that,  if 
same  was  a  lawful  fee,  the  commissioners' 
court  could  not,  by  Its  order  or  otherwise, 
allow  said  Felts  to  have  and  acquire  said 
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lands,  In  that  the  same  would  be  the  commis- 
sioners' court  trading  with  Its  presiding  of- 
ficer, a  member  of  said  court,  the  property 
of  Bell  county.  That  the  real  and  equitable 
and  beneficial  title  to  said  lands  and  premises 
were  In  said  Bell  county,  and  whatever  title 
said  Felts  acquired  by  the  sale  and  the  sher- 
iff's deed  aforesaid  were  held  by  said  Felts 
in  trust  for  Bell  county ;  and  plaintiff  pray- 
ed for  title  and  possession  of  said  lands 
and  premises  and  for  rents.  Defendants  an- 
swered by  plea  of  not  guilty  and  general  de- 
nial, and  pleaded  the  statute  of  four  years' 
limitation  and  the  statute  of  three  years'  lim- 
itation in  bar  of  plaintiff's  action.  The  de- 
fendant R.  E.  Tulloch  further  pleaded  to  be 
the  owner  of  nine  acres  of  the  land  in  con- 
troversy under  defendant  Felts  for  valuable 
consideration  without  notice  of  any  of  the 
rights  of  plaintiff.  A  Jury  was  waived,  the 
cause  tried  by  the  court,  and  on  the  26th  day 
of  March,  1908,  Judgment  was  rendered  by 
the  court  against  the  plaintiff  and  In  favor 
of  all  the  defendants. 

The  court  filed  conclusions  of  law  and 
fact,  from  which  it  appears  that  the  court 
concluded  that  the  four  years'  statute  of  lim- 
itation applied,  and  therefore  the  defendants 
were  entitled  to  recover.  In  view  of  the  fact 
that  we  differ  with  the  trial  court  as  to  the 
effect  of  the  evidence,  and  have  reversed  and 
rendered  in  favor  of  the  appellant,  we  think 
it  best  to  set  out  the  evidence  In  full,  not- 
withstanding the  agreement  of  the  parties 
contained  In  the  first  part  of  the  statement 
of  facts  would  be,  in  our  opinion,  sufficient 
upon  which  to  rest  the  conclusion  reached  by 
this  court  The  facts  are  as  follows: 

'It  was  agreed  in  open  court  by  both  plain- 
tiff and  defendants  that  W.  Y.  McFarland, 
who  owned  the  land  in  controversy  in  fee 
simple,  and  had  a  regular  chain  of  title  from 
the  sovereignty  of  the  soil,  gave  Bell  county 
(plaintiff)  a  deed  of  trust  on  the  lands  in  con- 
troversy to  secure  the  payment  of  a  note  giv- 
en by  him  to  Bell  county  for  borrowed  money. 
That  suit  was  brought  by  Bell  county  against 
said  McFarland  on  said  note  and  to  foreclose 
said  deed  of  trust,  tbe  style  of  said  cause  be- 
ing 'Bell*  County  v.  W.  Y.  McFarland  et  al.,' 
and  numbered  4,850  on  the  docket  of  the  dis- 
trict court  of  Bell  county.  That  said  Judg- 
ment was  for  $2,522.  That  said  Judgment 
was  alive  and  in  full  force  when  the  order 
of  sale  herein  referred  to  was  Issued  and 
executed.  That,  while  tbe  defendant  Felts 
was  county  Judge  of  Bell  county,  he  caused 
an  order  of  sale  to  be  issued  on  said  Judg- 
ment and  to  be  delivered  to  tbe  sheriff  of 
Bell  county  (who  was  then  Sam  Sparks),  and 
caused  the  property  to  be  sold  under  said 
order  of  sale ;  and  while  be  was  county  Judge 
of  Bell  county  said  sale  was  made  by  said 
sheriff  in  due  conformity  of  tbe  law,  and  said 
Felts,  then  being  county  Judge,  was  present 
at  said  sale  and  bid  In  the  property.  The 
amount  of  his  bid  was  $330.  The  sale  was 
made  on  the  7th  day  of  April,  1908.  Said 


Felts  paid  on  the  bid  at  the  time  $14.85.  tbe 
rest  of  said  bid,  to  wit,  $313.10,  tbe  sheriff 
making  said  sale,  as  shown  by  his  return 
on  said  order  of  sale,  credited  upon  said 
Judgment  that  said  Bell  county  held  against 
said  McFarland,  and  no  part  of  said  $313.10 
was  paid  In  money  by  said  defendant  Felts  to 
the  sheriff.  That  said  $313.10  was  credited 
on  said  Judgment  In  favor  of  said  Bell  coun- 
ty against  said  McFarland  by  said  Felts' 
consent  and  approval.  That  the  sheriff,  said 
Sam  Sparks,  at  tbe  Instance  and  request 
of  said  Felts,  made  the  deed  to  said  lands 
and  premises  to  said  G.  M.  Felts  in  due 
form. 

"The  defendant  G.  M.  Felts,  witness  on  the' 
stand  In  his  own  behalf,  testified  as  follows: 

"'I  am  one  of  the  defendants  in  this  cause. 
I  was  county  Judge  of  Bell  county  In  1903 
and  1904.  With  reference  to  tbe  Judgment 
against  W.  Y.  McFarland  and  the  issuance 
of  the  order  of  sale  on  the  7th  day  of  March, 
1903, 1  caused  the  order  of  sale  to  be  deliver- 
ed to  tbe  sheriff,  Sam  Sparks,  who  made  tbe 
sale.  In  going  over  the  affairs  of  the  coun- 
ty, the  Judgment  against  McFarland  waS'dis- 
cussed  a  number  of  times  in  tbe  commission- 
ers' court  Tbey  finally  took  it  up  while  in 
fact  I  was  not  with  them  when  they  began 
it,  but  when  I  came  In  the  courtroom  they 
were  discussing  it  They  had  agreed  to  have 
an  order  of  sale  issued  and  for  the  lands  to 
be  sold,  and  instructed  me  to  have  the  order 
issued.  I  told  them  I  would  attend  to  it, 
and  came  to  McKay's  (the  district  clerk)  of- 
fice and  Informed  him  of  tbe  wishes  of  the 
commissioners.  The  commissioners  gave  me 
no  instructions  with  reference  to  buying  In 
the  lands  for  the  county.  Nothing  was  said 
about  the  disposition  of  it  more  than  to  have 
it  sold.  My  recollection  is  tbat  before  the 
sale  I  spoke  to  a  number  of  parties  and  call- 
ed the  attention  of  a  number  of  parties  to  the 
fact  tbat  it  was  to  be  sold.  This  was  before 
the  sale.  I  was  present  at  the  sale  on  the 
7th  day  of  April,  1903.  The  sale  was  made 
at  public  outcry.  There  were  a  good  many 
people  there.  I  remember  nothing  about  tbe 
bidding.  In  my  Inquiry  about  the  matter  1 
was  trying  to  get  a  purchaser  for  the  proper- 
ty. I  spoke  to  a  number  of  persons  In  order 
to  have  It  bring  as  much  as  possible,  and  1 
think  I  spoke  to  Mr.  Prater,  Mr.  Austin,  and 
Mr.  Elliott — I  don't  remember  definitely.  1 
bid  In  and  bought  the  property.  I  bought 
the  lands  and  the  property  at  the  sale  In  m> 
own  name  and  for  myself,  and  not  for  Ken 
county.  My  bid  was  $330.  I  don't  think  I 
paid  anything  In  cash  at  the  time,  unless  It 
was  the  same  afternoon  that  I  paid  .Mr 
Sparks  his  costs.  When  Mr.  Sparks  had  tiir 
deed  ready,  I  did  not  have  the  money  to  pn> 
for  It.  Tbe  county  was  owing  me,  and  I  ask- 
ed him  to  hold  that  up  until  the  commission- 
ers' court  got  together.  The  fact  Is  I  was 
a  little  surprised  when  the  property  was 
knocked  off  to  me.  I  did  not  expect  to  pet 
it   I  told  him  to  hold  it  up  until  the  corn- 
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mlsslonero'  court  mat'  Q.  Now,  •  what  did 
you  do  after  that  with  reference  to  the  mat- 
ter of  paying  the  money?  A.  The  commis- 
sioners' court  met  soon  after  that;  I  presume 
the  minutes  of  the  court  will  ahow  when  the 
meeting  was.  It  was  in  open  court;  the 
minutes  would  only  show  the  date.  The  com- 
missioners were  in  session.  The  first  meet- 
ing of  the  commissioners  after  that  I  Inform- 
ed them  of  what  I  had  done  with  reference 
to  the  matter.  I  told  them  the  land  had  been 
sold,  and  that  I  had  bid  It  in,  and  told  them 
the  price.  I  asked  them  if  they  would  take 
it  We  discussed  then  with  reference  to  the 
payment  I  took  it  up  with  them  and  asked 
then  If  they  would  take  It  They  decided 
that  they  did  not  want  it  and  I  asked  them 
if  they  would  give  me  time.  I  said  to  them, 
"All  right  I'U  keep  it  and  pay  for  It"  but  I 
asked  them  to  give  me  time  to  take  the  mat- 
ter up  with  McFarland  and  see  if  he  would 
redeem  it  All  the  commissioners  were  pres- 
ent; that  is,  Worth  Walton,  Mr.  French,  Mr. 
Ay  cock,  and  Mr.  Wilson,  and  also  W.  J.  Lee, 
deputy  county  clerk.  I  asked  them  if  they 
would  give  me  time  to  take  the  matter  up 
with  McFarland  and  see  if  he  would  redeem 
it  I  explained  to  them  that  they  were  ow- 
ing me  more  than  enough  to  cover  it  and  1 
was  willing  to  let  it  go  for  that  purpose,  and 
they  agreed  to  that  All  of  the  commission- 
ers present  agreed  to  it  There  was  a  little 
fence  around  most  of  the  property.  I  think 
Geo.  Austin  was  using  the  brush  and  Mr. 
Einnard  was  using  the  field  grounds.  My 
self  and  others  took  possession  the  next 
week ;  that  is,  the  week  after  the  commission- 
ers met  I  told  the  commissioners  what  dis- 
position I  had  made,  and  asked  them  if  they 
wanted  it  or  would  take  it  I  am  sure  that 
it  was  Mr.  Walton  said  they  wanted  money 
and  not  the  land.  The  other  commissioners 
were  present  I  cannot  state  exactly  what 
,  each  commissioner  said ;  but  in  substance 
they  all  agreed  to  his  proposition.  There  was 
no  objection  raised.  I  then  went  to  Mr.  Cur- 
tis, John  McKay,  Sam  Sparks,  and,  I  think, 
Mr.  Bramlett,  about  joining  me  in  the  pay- 
ment of  the  land  and  making  a  park  out 
there.  They  wanted  to  use  It  for  a  pasture 
and  not  make  a  park.  They  agreed  to  some 
improvements,  and  I  agreed  with  Mr.  McKay 
and  others  that  as  long  as  we  continued  to 
own  it  we  would  use  it  for  a  free  park.  The 
Idea* was  to  put  Mr.  Bramlett  out  there,  pay 
him  for  caring  for  it  I  think  we  went  to 
work  the  week  after  the  commissioners'  court 
were  together  and  made  a  lot  of  Improve- 
ments and  continued  to  use  it  I  have  been 
In  possession  of  it  ever  since,  except  that  part 
I  sold,  and  I  have  contracted  for  the  sale  of 
the  balance.  The  next  time  the  matter  was 
taken  up  with  the  county  was  some  time  that 
summer.  Mr.  McFarland  was  here,  and  I 
got  him  to  go  before  the  commissioners  and 
discuss  the  matter  of  his  settlement  and  pay- 
ment of  the  balance  of  the  judgment  I 
don't  remember  the  date,  but  the  court  was  In 


session  and  they  were  all  present  McFar- 
land was  begging  for  time  on  the  balance  of 
his  debt,  and  talked  like  he  would  be  glad 
to  pay  the  balance  and  redeem  the  land.  It 
was  probably  in  the.  summer  of  1903  that 
Mr.  McFarland  was  up  here.  He  came  in 
before  the  commissioners  and  discussed  the 
balance  that  be  owed.  I  was  willing  at  the 
time  for  McFarland  to  redeem  the  land.  The 
commissioners  were  in  session,  but  no  record 
was  made  of  their  action  in  this  respect 
They  said,  "Let  it  drift  over,  and  let  Mr.  Mc- 
Farland arrange  his  affairs  and  settle  his 
debts."  Q.  Go  ahead  and  state  whether,  la- 
ter on,  the  court,  as  a  court  ever  took  any 
action  on  this  matter  with  reference  to  the 
payment  of  the  $330.  A.  Not  until  about 
when  I  went  out  of  office,  when  I  was  mak- 
ing a  settlement  of  my  account  There  was  a 
final  settlement  of  the  $330.  Q.  state  the 
facts  with  reference  to  this  payment  of  $330, 
when  it  was,  where  it  was,  what  yon  said, 
what  the  commissioners  said,  and  what  they 
did.  A.  I  have  not  the  date  of  the  matter  In 
mind,  but  the  records  of  the  court  will  show 
that  About  the  time  I  was  going  out  of  of- 
fice we  were  settling  the  accounts.  We  took 
up  the  settlement  of  my  account  payment  of 
my  fees,  etc.,  with  the  county.  The  county 
always  owed  me  more  than  that  amount 
At  the  time  of  the  settling  of  my  account  I 
asked  the  commissioners  to  allow  my  fees, 
and  there  was  an  order  made  on  the  minutes 
of  the  court  settling  this  matter  at  $330.  I 
paid  in  cash  to  the  treasurer  of  Bell  county 
the  difference  between  the  amount  of  the 
fees  the  commissioners  allowed  me  and  the 
amount  of  my  bid,  less  what  I  had  paid  to 
Sam  Sparks.  There  was  a  balance  that  I 
owed  the  county,  and  I  paid  it  The  total 
amount  that  I  paid,  including  cash  and  costs, 
was  ?30.  I  made  inquiry  about  the  land  and 
its  values.  I  knew  the  land  in  a  general 
way,  but  I  cannot  say  that  I  have  ever  been 
over  It  The  $300  mentioned  in  the  order  of 
the  commissioners'  court  dated  November  21, 
1904,  allowing  me  $300  for  fees  In  criminal 
cases  Is  the  same  $300  that  I  paid  on  my  bid. 
That  order  of  the  commissioners'  court  allow- 
ing me  $300  was  the  settlement  of,  the  $300 
In  this  transaction.   •   *   • » 

"Defendants  read  in  evidence  the  following 
orders  of  the  commissioners'  court  of  Bell 
county,  to  wit:  An  order  of  the  commission- 
ers' court  at  special  term,  November  21,  1904, 
which  Is  as  follows:  'Whereas,  at  the  Au- 
gust term,  1903,  commissioners'  court  borrow- 
ed of  G.  M.  Felts  $2,000,  as  appears  of  rec- 
ord on  page  177,  this  vol.  And  it  appearing 
to  the  court  that  there  appears  due  at  this 
date  on  said  loan  $1,100,  for  which  no  war- 
rant has  been  issued,  the  county  clerk  is 
hereby  ordered  to  issue  said  warrant  for  said 
amount  and  said  G.  M.  Felts  is  hereby  al- 
lowed $300  fees  on  criminal  cases  disposed  of, 
same  to  be  credited  on  order  of  sale  in  hands 
of  Sheriff  Sam  Sparks,  from  district  court  In 
cause  Bell  County  v.  W.  X.  McFarland.'  The 


Digitized  by 


Tex.) 


BELL  COUNTY  v.  FELTS. 


1069 


order  on  page  177  of  said  volume  referred  to 
In  the  foregoing  order  Is  as  follows:  'August 
term,  1903.  It  is  ordered  that  O.  M.  Felts 
and  A.  L.  Curtis  is  hereby  employed  by  the 
court  to  defend  interest  of  said  Bell  county 
in  case  a  writ  of  injunction  la  sued  out  in  the 
local  option  election  matter.' 

"  'This  settlement  was  at  the  October  term, 
1904.  I  bought  the  land  in  1908.  I  did  not 
pay  for  It,  because  the  county  owed  me  more 
than  enough  to  cover  the  price  of  the  bid. 
The  county  never  repudiated  my  debt  I 
never  strictly  loaned  the  county  any  money, 
nor  never  took  their  note.  I  agreed  to  con- 
tinue what  they  owed  me.  I  charged  them 
interest,  and  collected  it  Q.  These  minutes 
that  you  offered  in  evidence — they  show 
that  you  loaned  the  county  money,  and  the 
county  allowed  you  a  fee  for  some  services 
in  criminal  cases — are  signed  by  you?  A  It 
shows  to  be.  Q.  But  you  did  sign  them?  A. 
Yes,  sir.  When  I  bought  this  land  I  did  not 
buy  it  for  the  county,  but  I  bought  it  in  for 
myself.  Q.  Isnt  it  a  fact  that  you  did  not 
pay  a  cent?  A.  No,  sir.  Q.  How  much  did 
you  pay?  A.  $880,  the  price  of  the  bid.  Q. 
On  the  day  of  the  sale?  A.  No,  sir.  Q.  Next 
day.  A  No,  sir.  Q.  Next  day?  A.  No,  sir. 
Q.  Next  week?  A  I  don't  know  the  exact 
date.  I  don't  remember  the  amount  of  mon- 
ey that  I  gave  to  Sam  Sparks.  I  think  it 
was  approximately  $14.  I  paid  that  right 
then.  I  did  not  charge  the  county  with  that 
I  bought  the  land  for  myself.  Q.  And  you 
didn't  expect  the  county  to  have  any  inter- 
est in  it  at  all?  A.  No  expectation  one  side 
or  the  other.  Q.  At  the  time  those  criminal 
cases  had  not  been  brought  had  they?  A.  I 
don't  remember.  At  that  time  Bell  county 
owed  me  several  hundred  dollars.  I  had 
no  warrants  for  it  It  owed  me  on  my  sal- 
ary, and  also  some  criminal  fees.  Those  are 
not  the  ones  mentioned  here.  Q.  Let  me  ask 
you  this  question:  Outside  of  the  dismissal 
of  the  local  option  cases,  had  you  been  paid 
all  the  criminal  fees?  A.  I  had  expected 
pay  for  all  the  county  owed  me,  and  if  there 
Is  a  mistake  It  is  of  the  commissioners.  Q. 
If  they  owed  yon  anything  on  fees,  it  was 
for  dismissing  those  local  option  cases?  Mr. 
Durrett:  We  object  The  Court:  It's  sus- 
tained. Mr.  Banks:  We  except  of  course. 
<i-  You  say  that  you  paid  for  the  land?  A. 
I  did,  and  say  it  now.  Q.  How  much  cash? 
A.  $330.  Q.  By  check?  A.  No,  sir.  Q.  Did 
you  count  the  money  out  to  anybody?  A. 
No,  sir.  Q.  Then  how  did  you  pay  it  in 
money?  A.  In  settling  with  the  commission- 
-era'  court  I  considered  it  money  to  me.  I 
was  not  accustomed  to  lending  money  to 
the  county.  Q.  What  did  they  owe  you  a 
balance  of  $1,150  on  a  loan  for?  A.  They 
were  behind  on  fees,  and  had  made  arrange- 
ments with  Mr.  Miller  for  several  thousand 
dollars  to  pay  debts,  and,  among  others,  they 
were  behind  with  me,  and  I  said  that  so  far 
as  what  they  owed  me  was  concerned  they 
-could  Just  given  me  a  warrant  and  let.  It 


go  over.  They  said  It  would  be  an  right  Q. 
Did  you  charge  Interest?  A.  They  made  ar- 
rangements to  do  that  and  I  said  they  could 
give  me  a  warrant  and  let  it  stand  over. 
They  never  gave  me  my  warrant  Q.  Did 
you  charge  interest?  A.  I  did.  I  ordinarily 
got  my  fees  in  the  criminal  cases  that  I  tried 
by  depositing  warrant  and  giving  checks. 
The  $8.60  that  I  paid  after  I  went  out  of 
office  to  the  permanent  school  fund  on  this 
tract  of  land  on  the  22d  day  of  May,  1905, 
was  a  balance  overlooked  between  Sparks 
and  myself,  and  I  paid  it  Q.  I  want  to  get 
this  In  the  record.  That  you  did  not  give  the 
county  a  check  for  $300?  A.  I  don't  think  I 
did.  Q.  Did  you  give  them  money?  A.  Yes, 
sir.  Q.  Was  it  gold?  A.  Its  equivalent  Q. 
In  silver?  A  I  don't  think  I  ever  counted 
out  the  money,  either  in  gold,  silver,  or 
greenbacks.  I  remember  the  circumstances 
of  buying  this  property.  I  bought  it  for  my- 
self, and  afterwards  offered  It  to  the  county 
and  tried  to  get  them  to  take  it  Q.  You  did 
not -expect  the  county  to  have  anything  to 
do  with  it?  That  was  on  the  7th  of  April, 
1903?  A.  I  don't  remember,  but  I  think  that 
Is  right  As  I  stated,  I  don't  think  there 
was  ever  a  time  from  the  time  I  went  into 
office  until  I  went  out  that  the  county  did 
not  owe  me  some  money.  I  paid  the  $14  be- 
cause I  did  not  collect  what  the  county  owed 
me,  because  I  did  not  need  it  I  paid  the 
$14  because  I  owed  it  At  the  time  prohibi- 
tion carried,  and  before  any  Injunction  suit 
was  filed,  the  commissioners'  court  voted 
the  employment  of  Curtis  and  myself  to  take 
care  of  whatever  litigation  arose.  They 
knew  there  would  be  litigation.  I  asked 
them  not  to  Include  me,  but  they  voted  the 
employment  of  Mr.  Curtis  and  myself,  and  I 
always  Insisted  that  they  ought  to  pay  me 
for  my  services,  and  my  services  were  worth 
all  I  asked  and  more.  It  Is  not  a  fact  that 
county  never  consented  to  me  finally  having 
the  land  until  that  time.  I  dont  remember 
the  date  I  put  the  deed  on  record.  I  have 
no  recollection  of  why  I  kept  the  deed  off 
of  record.  I  did  not  need  to  file  the  deed. 
I  presume  that  I  Just  happened  to  file  it 
on  that  day  [the  day  after  he  went  out  of 
office].  I  don't  remember  that  particular 
day  that  I  had  a  transaction  with  the  com- 
missioners' court  with  reference  to  this  mat- 
ter. I  dont  remember  whether  It  was  the 
last  day  or  not  [of  his  term  of  office].  I  am 
usually  careless  about  filing  my  deeds.  I 
have  a  deed  of  some  property  in  Jones  coun- 
ty that  I  did  not  file  for  record  until  Just  a 
few  days  ago.  I  had  had  the  deed  a  good 
while.  Q.  When  did  you  pay  the  $300  in 
money  or  offset  it  in  something  that  you 
claimed  the  county  owed  you,  and,  after  you 
offset  what  particular  matters  was  It  that 
they  owed  you  on?  A  I  paid.  I  settled  it 
in  settlement  of  my  fees  with  the  commis- 
sioners' court  when  I  was  going  out  of  office. 
I  don't  remember  any  officer  paying  me  in 
actual  money.   I  don't  remember  ever  nan- 
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rendered  them  full  value  for  the  |300.  Q. 
You  contended  that  at  the  time?  A.  I  have 
always  contended  it  Q.  Can  you  now  re- 
member It?  A.  I  have  always  remembered 
It  Q.  What  was  it  for?  Counsel  for  De- 
fendant :  We  object;  he  wants  to  see  wheth- 
er the  commissioners'  court  was  right  or  not 
A.  For  Mr.  Banks'  satisfaction  I  will  state 
that  I  have  offered  a  number  of  times  to 
Judge  Butler  and  his  court  that  if  they 
would  take  that  up  and  decide  that  I  was 
not  entitled  to  take  the  fee,  I  would  lose  it 
Q.  Now  tell  what  that  fee  Is.  (Objected  to, 
and  sustained  by  the  court)  A.  I  don't  re- 
member when  I  paid  the  county  treasurer  a 
dollar.  It  was  not  before  I  went  out  of 
office.  I  don't  remember  the  date.  I  don't 
remember  who  called  it  to  'my  attention. 
The  matter  was  called  to  my  attention— that 
is,  the  discrepancy— and  I  paid  it' 

"The  witness  fixed  the  date  of  the  first 
meeting  of  the  commissioners'  court  after 
the  sale  of  said  lands  as  being  on  the  13th 
day  of  April,  1903,  which  was  shown  by  the 
minutes  of  the  county  commissioners'  court 

"The  defendant  R.  E.  Tulloch  offered  in 
evidence  the  deed  from  O.  M.  Felts  to  him- 
self, dated  May  8,  1905,  and  field  notes  con- 
tained a  portion  of  this  tract  of  land,  con- 
taining in  area  10  acres,  and  which  field 
notes  are  as  follows: 

"The  defendant  R.  E.  Tulloch,  being  call- 
ed to  the  witness  stand  in  his  own  behalf, 
testified  as  follows:  'I  am  the  R.  E.  Tul- 
loch mentioned  in  the  deed  from  G.  M.  Felts 
to  me,  Introduced  in  evidence.  The  land 
described  in  said  deed  is  part  of  the  land 
that  belonged  to  W.  T.  McFarland.  I  paid 
$100  in  cash;  that  is,  part  was  cash  and  part 
in  a  note;  but  I  paid  the  note.  I  have  paid 
all  of  it  At  the  time  I  bought  this  land,  I 
did  not  know  of  any  claim  that  Bell  county 
or  anybody  else  had  set  up  against  It  I 
had  no  notice  that  Felts  was  holding  it  in 
trust  for  anybody.  I  have  been  in  possession 
of  the  land  ever  since  I  bought  it  I  lived 
in  Bell  county,  near  Belton,  at  that  time.  I 
have  lived  here  44  or  45  years.  I  knew 
Judge  Felts,  and  knew  that  he  was  county 
judge,  and  knew  him  all  the  time  he  was 
county  judge.  The  defendant  G.  M.  Felts 
was  not  county  judge  at  the  time  I  bought 
the  land  from  him.  I  knew  the  defendant  G. 
M.  Felts  was  county  judge  at  one  time.  I 
knew  he  held  the  office  for  four  years.  I 
knew  he  was  county  judge  during  all  the 
year  1903.' " 

W.  3.  Banks,  for  appellant.  John  B.  Dur- 
rett  A.  M.  Montelth,  and  J.  P.  Kinnard,  for 
appellees. 

FISHER,  O.  J.  (after  stating  the  facts  as 
above).    The  appellee  Felts,  when  he  pur- 


der  of  sale  issued  and  the  property  sold 
thereunder,  which  duties  he  assumed  and 
which  instructions  he  obeyed;  and,  with- 
out any  previous  consent,  understanding,  or 
permission  from  the  commissioners'  court 
he  became  the  purchaser  of  the  property  at 
the  sheriff's  sale,  and  by  his  direction  the 
deed  was  made  to  him.  He  paid  at  the  time 
no  actual  consideration  for  the  property  pur- 
chased, except  the  sum  of  $14,  which  was 
costs,  and  the  balance  of  the  purchase  price, 
something  over  $300,  was  credited  on  the 
judgment  in  favor  of  Bell  county  against  Mc- 
Farland. There  then  existed  no  agreement 
between  the  county  and  the  appellee  that  au- 
thorised this  to  be  done.  Afterwards  the 
agreement  was  entered  into  by  him  and  the 
commissioners'  court  which  is  fully  shown 
by  his  evidence. 

Let  us  ascertain  the  legal  effect  of  the 
transaction  at  the  time  of  the  sale  and  execu- 
tion of  the  deed,  when  considered  in  the 
light  of  the  fact  that  the  real  and  substantial 
consideration  was  advanced  by  the  county 
and  not  by  the  appellee,  and  in  the  light  of 
the  fact  of  the  fiduciary  relationship  exist- 
ing between  the  two.  A  county  judge  is  a 
member  of  the  commissioners'  court  and  Is 
one  of  the  financial  agents  of  the  county, 
whose  duty  it  is  to  look  to  the  Interest  of 
the  county  in  all  matters  pertaining  to  its 
property  rights  and  internal  affairs;  and 
this  duty  created  by  law,  as  well  as  the  facts 
of  this  case  in  this  instance,  would  no  more 
permit  and  justify  him  In  purchasing  and 
holding  property  sold  under  execution  which 
he  controlled  In  favor  of  the  county,  his 
principal  or  client  than  would  be  allowed 
when  a  purchase  was  made  by  an  agent  or 
attorney  in  other  instances.  The  rule  is 
familiar  that  in  such  a  case,  subject  to  cer- 
tain qualifications,  the  title  so  acquired  in- 
ures to  the  benefit  of  the  principal,  and  is 
held  in  trust  for  him.  3  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  340;  Mechem,  Agency,  ii  452- 
466,  Inclusive;  2  Freeman,  Executions  (2d 
Ed.)  292.  In  Johnson  v.  Outlaw,  56  Miss. 
546,  it  la  said:  "If  the  attorney  purchases 
for  himself,  the  law  regards  him  as  holding 
the  legal  title  in  trust  for  his  client,  and 
not  as  owner  of  the  property,  and  any  of 
such  clients  may  claim  the  property,  and,  by 
refunding  the  money  paid  out  by  the  attor- 
ney, would  become  entitled  to  the  benefit  of 
the  purchase.  The  law  will  not  stop  to  In- 
quire into  the  motives  and  Intentions,  nor 
to  calculate  whether  in  fact  a  profit  has  been 
made;  but  whenever  advised  that  the  attor- 
ney holds  as  his  own  property  in  relation 
to  whleb  he  bad  been  Intrusted  with  guard- 
ing the  interest  of  his  client  it  will  compel 
him  to  hold  as  trustee,  not  as  owner."  This 
la  the  general  rule  formulated  by  all  the 


in  mis  case,  as  Deiore  said,  mere  wm  uu 
agreement  between  the  commissioners'  court 
and  the  appellee,  or  notice  to  the  former 
prior  to  the  sale  of  a  purpose  or  Intention 
by  appellee  to  purchase  for  himself,  nor  was 
there  then  existing  any  agreement  that  the 
indebtedness  due  appellee  by  the  county 
could  be  satisfied  by  crediting  the  judgment 
held  by  the  county  against  the  McFarland 
lands.  The  entire  transaction  looking  to 
anything  of  this  nature  was  after  the  sale 
and  the  execution  of  the  sheriff's  deed. 
These  facts,  together  with  the  further  fact 
that  the  consideration  advanced  really  came 
from  the  county,  when  controlled  by  the  rule 
of  law  mentioned,  placed  in  the  county  the 
superior  equitable  title  the  moment  the  deed 
by  the  sheriff  was  executed  to  appellee. 
Such  being  the  case,  how  was  the  county  to 
divest  itself  of  title,  if  It  desired  to  do  so? 
This  question  is  answered  by  article  794, 
Sayles'  Ann.  Civ.  St  1897,  together  with  the 
decisions  that  have  construed  it.  The  stat- 
ute reads  that  "the  county  commissioners' 
court  may,  by  an  order  to  be  entered  In  the 
minutes  of  said  court,  appoint  a  commis- 
sioner to  sell  and  dispose  of  any  real  es- 
tate of  the  county  at  public  auction,  and  the 
deed  of  such  commissioner,  made  In  con- 
formity to  the  order  of  said  court,  under  the 
proper  hand  and  seal,  for  and  in  behalf  of 
the  county,  duly  acknowledged,  proven  and 
recorded,  shall  be  sufficient  to  convey  to  the 
purchaser,"  etc.  This  statute,  or  one  Iden- 
tically like  It,  has  been  construed  In  several 
cases,  notably  Ferguson  v.  Halsell,  .47  Tex. 
421,  and  Llano  County  v.  Knowles  (Tex.  Civ. 
App.)  29  S.  W.  550. 

These  cases  in  effect  hold  that  the  manner 
provided  by  this  section  of  the  statute  for 
disposing  of  the  real  estate  of  a  county  is 
exclusive,  and  that  it  must  be  followed  In 
order  to  divest  the  county  of  its  title;  that 
the  county  must  conform  to  the  mode  pre- 
scribed for  Its  action  in  the  exercise  of  the 
powers  confided  to  it;  and  that  an  attempted 
sale,  not  made  at  public- outcry  and  in  the 
manner  provided  by  this  article,  confers  no 
title  upon  the  purchaser  and  passes  no  title 
out  of  the  county. 

Under  article  793  the  county  is  permitted 
to  acquire  and  hold  title  to  real  estate,  and 
we  take  it  that  there  can  be  no  question  but 
that  this  rule  applies  to  equitable  as  well  as 
legal  title,  and  the  method  and  manner  of 
conveying  its  title  would  apply  to  all  titles, 
of  whatever  quality  they  may  be.  There  Is 
no  pretense  in  this  case  that  the  county  sold 
and  conveyed  at  public  sale,  as  required. 
All  the  supposed  right  that  appellee  acquir- 
ed from  the  county  grew  out  of  the  pri- 
vate transaction  between  him  and  the  com- 
missioners, which  transaction,  under  the  au- 
thorities cited,  would  not  operate  to  convey 
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commissioners  and  offered  to  deliver  to  the 
county  a  title  to  the  land,  which  was  de- 
clined by  the  members  of  the  court,  the 
equitable,  as  well  as  the  legal,  title  became 
vested  in  appellee;  that  the  renunciation  of 
the  title  by  the  commissioners,  and  the  ex- 
pression of  willingness  that  the  same  may 
be  held  by  appellee  operated  as  a  waiver  or 
relinquishment  of  any  right  or  equity  the 
county  may  have  bad  in  the  land.  This 
view  of  the  question  Is  opposed  to  the  spirit, 
if  not  to  the  letter,  of  the  law.  The  commis- 
sioners' court  cannot  by  methods  of  Indirec- 
tion do  those  things  that  are  directly  pro- 
hibited, and  they  occupy  towards  the  county 
a  trust  relationship  to  Its  property  rights 
with  which  they  cannot  be  generous,  and 
.which  cannot  be  disposed  of  except  in  the 
manner  provided  for.  Llano  County  v. 
Knowles,  supra;  Llano  County  v.  Johnson 
(Tex.  Civ.  App.)  29  S.  W.  56;  Lindsey  v. 
State,  27  Tex.  Civ.  App.  540,  66  S.  W.  332. 
It  makes  no  difference  what  is  the  nature  of 
the  transaction;  If  It  Is  lawful  and  confers 
upon  the  county  a  beneficial  interest  in  the 
property,  Its  rights  are  then  acquired  and 
spring  from  that  transaction;  and  if  it  Is- 
sufficient,  in  law  or  equity,  to  create  In  the 
county  an  Interest  or  title,  the  right  then  be- 
came vested  in  the  county,  and  could  not  be 
destroyed  or  affected  merely  by  the  commis- 
sioners' court  declining  to  receive  it,  or  by 
its  conceding  the  superior  right  in  some  one 
else.  It  is  true  that  the  county  was  not  re- 
quired to  bid  in  the  land  at  the  sheriff's 
sale,  nor  was  the  appellee  so  required;  but 
having  done  so  at  a  time  when  he  was  agent 
of  the  county,  and  having  credited  the  judg- 
ment in  favor  of  the  county  with  the  amount 
of  the  bid,  the  superior  equitable  right  of 
the  county  Immediately  arose.  If  the  coun- 
ty had  in  fact  purchased,  or  the  legal  title 
had  been  taken  in  its  name,  there  coul'.l 
have  been  no  question  as  to  its  right;  but  we 
apprehend  that,  as  between  the  parties  to 
this  transaction,  its  rights  are  no  less  cer- 
tain and  secure  than  would  have  been  the 
case  If  held  under  deed,  because,  as  between 
them,  the  equitable  title  of  the  county  Is  su- 
perior and  absorbs  the  legal  title  of  the  ap- 
pellee. 

Unless  the  plaintiff's  cause  of  action  is 
barred  by  limitation,  as  held  by  the  trial 
court,  these  views  lead  to  a  judgment  in  its 
favor.  The  court,  under  the  doctrine  of 
McCampbell  v.  Durst,  15  Tex.  Civ.  App.  522, 
40  S.  W.  315,  and  other  similar  cases,  held 
that  the  four  years'  statutes  of  limitation 
applied.  This  is  a  mistaken  view  of  this 
question  and  an  erroneous  application  of  the 
law.  This  Is  not  a  case,  like  those  referred 
to,  where  the  purpose  was  to  cancel  or  re- 
move the  legal  title  as  an  Impediment  to  the 
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legal  title  to  the  property  In  controversy  un- 
der a  deed  executed  to  him  by  the  sheriff  of 
Bell  county.  The  plaintiff  is  not  repudlate- 
ing  that  deed,  but  It  Is  merely  seeking  to 
subordinate  the  legal  title  therein  conveyed 
to  the  defendant  to  the  superior  equitable 
title  It  holds  on  account  of  the  fiduciary  re- 
lationship existing  between  the  two,  and 
the  circumstances  under  which  the  land  was 
purchased  and  paid  for.  Upon  this  point  the 
case  Is  similar  to  Stafford  v.  Stafford,  96 
Tex.  106,  70  S.  W.  75,  where  the  plaintiff 
sought  to  recover  by  Ingrafting  upon  the 
legal  title  a  trust  in  his  favor.  There  it  was 
held  that  the  four  years'  statute  did  not  ap- 
ply, but  that  the  action  was  one  for  the  re- 
covery of  land,  which  was  governed  by  the 
general  statute  of  limitation  relating  to  thafc 
subject.  Therefore,  we  are  of  opinion  that 
the  trial  court  erred  in  holding  that  the 
plaintiff's  cause  of  action  was  barred  by  the 
four  years'  statute  of  limitation. 

It  is  needless  to  refer  to  the  fact  that,  in 
this  state  an  action  of  trespass  to  try  title 
may  be  maintained  upon  an  equitable  as  well 
as  a  legal  title.  New  York  ft  Tex.  Land  Co. 
v.  Hyland,  8  Tex.  Oiv.  App.  606,  28  S.  W.  206. 
A  very  interesting  discussion  of  this  ques- 
tion will  also  be  found  in  Rose  v.  Hayden,  35 
Kan.  106, 10  Pac.  554,  57  Am.  Rep.  145,  where 
the  same  principle  Is  recognized  and  Is  ap- 
plicable in  that  state,  as  well  as  here. 

The  superior  title  to  this  land  being  held 
by  the  county,  no  adverse  occupancy  or  pos- 
session could  ripen  Into  a  right  under  the 
statutes  of  limitation  that  relate  to  actions 
for  the  recovery  of  land.  In  such  a  case,  lim- 
itation would  not  run  against  the  county. 
Article  3351. 

In  reversing  and  rendering  in  favor  of  the 
county,  so  far  as  affects  the  rights  of  appel- 
lee Felts,  It  is  sufficient  to  say  that  he  has 
no  equities  left  which  require  protection  by 
the  Judgment  of  this  court,  because  he  paid 
no  cash  upon  the  judgment  except  something 
In  the  neighborhood  of  $14,  and  the  balance 
was  credited  on  his  claim  against  the  county. 
Therefore,  as  to  that  item,  he  is  not  entitled 
to  a  Judgment  of  this  court  reimbursing  him, 
but  would  still  have  against  the  county  the 
claim  and  demand  as  it  originally  stood  be- 
fore it  was  credited  with  the  amount  of  his 
bid.  He  is  not  entitled  to  be  reimbursed  the 
cash  amount  that  he  paid  out,  because  the 
evidence  shows  that  he  sold  about  10  acres  of 
this  land  to  his  codefendant  Tulloch,  for 
which  he  had  been  paid  In  cash  $100,  and 
the  remaining  consideration  in  notes.  The 
$100  cash  that  he  has  received  Is  much  more 
than  the  amount  that  he  has  paid;  conse- 
quently, in  subordinating  his  legal  title  to 
the  trust  asserted  by  the  county,  we  can 


codefendant  Felts,  who  held  the  apparent 
legal  title,  without  notice  of  any  right  in 
Bell  county,  and  for  a  valuable  considera- 
tion, he  would  be  entitled  to  protection.  The 
evidence  Is  sufficient  to  show  that  Felts 
executed  him  a  deed,  but  what  Its  terms  are 
we  are  not  Informed  by  the  statement  of 
facts.  We  might  Infer  that  it  is  a  deed  suf- 
ficient to  convey  the  land,  as  contradistin- 
guished merely  from  a  quitclaim;  but  this 
question,  we  suppose,  will  be  gone  into  more 
fully  upon  another  trial,  fie  paid  $100  cash 
and  gave  notes  for  the  balance,  and  be  says 
that  the  notes  have  been  paid;  but  whether 
they  were  paid  before  this  suit  was  brought 
or  after  he  obtained  notice  of  the  right  as- 
serted by  Bell  county,  we  are  left  In  the 
dark.  He  testifies  that  at  the  time  he  par- 
chased  he  did  not  know  of  any  claim  assert- 
ed by  Bell  county,  and  had  no  notice  that 
Felts  was  holding  in  trust  He  would  be  en- 
titled to  protection  only  to  the  extent  of  the 
amount  paid  before  be  acquired  notice.  This 
question  will,  doubtless,  be  more  fully  ex- 
plained by  the  evidence  upon  another  trial. 

Appellant  has  in  its  brief  an  assignment  of 
error  which  complains  of  the  refusal  of  the 
court  to  permit  It  to  .Introduce  evidence  for 
the  purpose  of  showing  that  the  settlement 
between  Felts  and  the  commissioners'  court 
of  the  $300  in  fees  which  Felts  was  allowed, 
and  which  was  by  the  order  of  the  commis- 
sioners' court  on  November  21,  1904,  allow- 
ed to  Felts  as  a  credit  on  the  order  of  sale 
under  which  the  land  in  question  was  pur- 
chased, was  based  upon  criminal  cases  dis- 
missed, and  not  for  fees  In  criminal  cases 
tried  and  disposed  of,  as  recited  in  the  or- 
der. Appellant  contends  that  the  statute 
does  not  allow  the  county  Judge  a  fee  In 
dismissing  a  criminal  case,  but  only  when  the 
criminal  case  Is  finally  disposed  of  by  trial; 
and  contends  that  It  had  the  right  to  inquire 
into  this  fact,  in  order  to  show  that  the  coun- 
ty had  allowed  Felts  an  illegal  claim  as  a 
basis  for  the  supposed  consideration  for  the 
land.  The  trial  court  seems  to  have  treated 
the  order  of  the  commissioners'  court  as  final, 
and  that  it  could  not  be  collaterally  inquir- 
ed into.  We  think  this  is  a  mistaken  view 
of  the  question.  In  Tarrant  County  v.  But- 
ler, 85  Tex.  Civ.  App.  421,  80  S.  W.  659,  it 
Is  held  that  an  order  of  settlement  entered 
into  by  the  commissioners,  allowing  claims 
that  were  not  authorized,  Is  open  to  explana- 
tion, and  can  be  Inquired  into  by  the  county 
without  the  necessity  of  first  setting  aside  the 
order.  This  court  in  Baldwin  v.  Travis  Coun- 
ty, 40  Tex.  Civ.  App.  149,  88  S.  W.  480,  and 
also  in  the  case  of  Delta  County  v.  Blackburn, 
100  Tex.  51,  93  S.  W.  419,  held  that  the 
county  cannot  estop  itself  by  entering  into  or 
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recognizing  a  transaction  not  lawfully  au- 
thorized. Of  course,  strictly,  it  was  hot  nec- 
essary that  we  should  pass  upon  this  Ques- 
tion, but,  as  It  is  possible  that  on  the  main 
proposition  upon  which  we  dispose  of  the  case 
the  Supreme  Court  might  disagree  with  us, 
we  have  thought  it  best  to  express  our  views 
in  tbls  question.  It  was  clearly  erroneous  in 
not  allowing  the  county  to  prove  the  true 
consideration  for  the  purchase  by  Felts. 

The  Judgment  Is  reversed,  and  here  render- 
ed in  favor  of  the  county  against  G.  M.  Felts 
and  J.  T.  Traylor,  and  reversed  and  remand- 
ed as  to  R.  E.  Tulloch  on  the  question  as 
to  whether  or  not  he  is  entitled  to  protection 
as  an  innocent  purchaser. 

Reversed  and  rendered  In  part,  and  re- 
versed and  remanded  in  part 


WINGO  et  al.  v.  RUDDER  et  al.t 

(Court  of  Civil  Appeals  of  .Texas.    Feb.  24, 
1909.) 

1.  Marriage  (I  40*)— Presumption  in  Favor 
or  Validity. 

The  mere  fact  that  several  years  after  the 
separation  of  a  husband  and  wife  he  obtained 
a  divorce  is  not  presumptively  sufficient  to  es- 
tablish that  she  had  not  obtained  a  divorce,  and, 
where  she  in  the  meantime  had  married  an- 
other, the  presumption  will  be  indulged  in  favor 
of  the  legality  of  such  second  marriage  to  such 
extent  aa  will  include  the  removal  of  ever; 
obstacle  to  its  legality,  in  the  absence  of  evi- 
dence clearly  establishing  the  contrary.  • 

[Ed.  Mote.— For  other  cases,  see  Marriage, 
Cent.  Dig.  M  63,  64;  Dec.  Dig.  |  40.*} 

2.  Divorce  (g  320*)— Prohibition  Against 
Remarriage— Extraterritorial  Effect. 

An  Implied  prohibition  against  a  second 
marriage,  resulting  from  a  divorce  decree  not 
expressly  anthorizing  it,  will  not  be  given  ex- 
traterritorial effect,  and  is  no  impediment  to 
a  second  marriage  by  a  person  residing  in  an- 
other Jurisdiction. 

fEd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  f  844;  Dec.  Dig.  f  320.*] 
8.  Evidence  (§  80*)  —  Presumptions  —  Laws 

of  another  state. 

The  laws  of  another  state,  in  the  absence 
of  evidence  as  to  what  they  are,  will  be  pre- 
sumed to  be  the  same  as  the  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig;  I  101 ;  Dec.  Dig.  §  80.*] 

4.  Limitation  of  Actions  (S  103*)— Compu- 
tation of  Period— Trust— Repudiation. 
The  statute  of  limitations  does  not  run 
against  an  action  on  a  bond  as  community 
administrator  for  failure  to  turn  over  assets 
until  there  is  a  repudiation  of  the  trust  or  ad- 
verse holding  under  such  circumstances  as  to 
be  notice  to  the  cestui  que  trust. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  I  507;  Dec.  Dig.  f  103.*] 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  Joe  Rudder  and  others  against 
J.  F.  Wlngo  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

This  is  a  suit  by  appellees,  filed  In  the 
county  court  of  Milam  county  on  May  14, 
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1907,  to  recover  on  the  bond  of  their  father 
and  sureties  thereon,  as  community  admin- 
istrator of  the  estate  of  their  deceased  moth- 
er. The  case  was  tried  in  the  county  court 
without  a  jury,  and  judgment  resulted  in 
favor  of  appellees  for  the  sum  of  $1,000. 
The  conclusions  of  fact  and  law  of  the  trial 
court  are  as  follows: 

"Conclusions  of  Fact. 

"I  find  that  about  the  6th  day  of  April, 
1869,  the  mother  of  the  plaintiffs,  Nancy 
Mitchell,  then  a  schoolgirl  in  Montgomery 
county,  Ala.,  between  12  and  13  years  of  age, 
ran  away  from  her  father's  home  at  night 
without  his  knowledge  or  consent,  with  one 
Hale  Windham,  and  that  they  traveled 
through  the  country  a  distance  of  some  25 
miles,  to  the  city  of  Montgomery,  where  a 
marriage  ceremony  was  performed  between 
them  about  10  o'clock  In  the  morning  of 
April  7,  1869,  and  that  she  lived  with  said 
Hale  Windham  as  his  wife  for  two  or  three 
days,  the  evidence  being  uncertain  as  to 
whether  it  was  two  or  three  days,  and  that 
on  the  Saturday  following  said  marriage 
she  returned  to  her  father's  house  and  never 
again  lived  with  said  Hale  Windham,  nor 
did  he  ever  in  any  way  make  any  effort  to 
recover  her  or  solicit  her  to  live  with  him 
again,  so  far  as  is  shown  by  the  evidence. 

"(2)  I  find  that  after  Nancy  Mitchell  re- 
turned to  her  father's  house  that  she  never 
again  lived  with  said  Hale  Windham  as  his 
wife  or  otherwise,  and  that  she  was  sent  to 
school  at  La  Grange,  In  the  state  of  Georgia, 
and  that  at  some  time  in  1872  she  was  mar- 
ried in  the  state  of  Georgia  to  Sam  D.  Rud- 
der, one  of  the  defendants  in  this  case;  that 
after  said  marriage  said  Rudder,  with  said 
Nancy,  returned  to  the  state  of  Alabama, 
where  they  lived  for  several  months,  and 
then  came  to  Texas;  and  that  they  settled 
in  Milam  county,  Tex.,  some  time  about  1873 
or  1874,  possibly  as  late  as  1875;  and  that 
from  the  time  of  said  marriage  the  said  Nan- 
cy lived  with  said  Sam  D.  Rudder  ns  his  wife, 
and  that  she  was  known  as  his  wife,  and 
that  he  Introduced  her  as  his  wife  and  at  all 
times  recognized  her  as  his  wife,  and  in  good 
faith  believed  that  she  was  his  lawful  wife, 
and  that  said  Nancy  lived  with  him  as  bis 
wife  until  the  time  of  her  death,  on  Septem- 
ber 9, 1887,  and  that  during  the  time  that  she 
lived  with  Sam  D.  Rudder  she  was  a  good 
and  faithful  wife  to  him,  and  was  a  good 
woman  and  must  have  married  him  In  good 
faith,  and  that  she  bore  him  nine  children 
three  of  whom  died  before  her  death,  and 
one  after,  and  that  the  remaining  children 
are  the  plaintiffs  in  this  case. 

"(3)  I  further  find  that  at  the  time  the 
said  Nancy  was  living  with  the  same  S.  D. 
Rudder  as  his  wife  that  she  never  expressed 
any  apprehension  or  had  any  misgivings  that 
she  was  not  his  lawful  wife,  and  that  said 
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8.  D.  Rudder  bad  no  reason  to  believe  that 
•he  was  not  bis  lawful  wife,  and  really  did 
believe  that  she  was  bis  lawful  wife,  and 
that  they  were  always  known  as  husband 
and  wife,  and  there  was  no  question  other- 
wise, at  least  In  Texas,  till  after  this  suit 
was  filed. 

"(4)  I  further  find  that  on  the  27th  day 
of  October,  1884,  the  said  S.  D.  Rudder  and 
Nancy,  bis  wife,  acquired  by  their  joint  ef- 
forts a  tract  of  land  described  In  plaintiffs' 
petition  the  same  being  76^4  acres  out  of  the 
Punchard  league  in  Milam  county,  and  that 
the  said  land  was  the  community  property 
of  said  S.  D.  Rudder  and  his  wife,  the  moth- 
er of  plaintiffs. 

"(o)  I  find  that  while  Sam  D.  Rudder  and 
said  Nancy  were  living  together  In  Milam 
county,  Tex.,  on  December  2,  1876,  a  divorce 
was  granted  by  the  chancery  court  of  Mont- 
gomery county,  Ala.,  to  said  Hale  Wind- 
ham, in  which  the  marriage  between  said 
fiale  Windham  and  said  Nancy  Windham 
was  dissolved,  but  there  is  no  evidence  as 
to  the  time  when  that  suit  was  instituted, 
nut  I  gather  from  the  facts  that  it  was  some 
time  within  a  year  or  about  a  year  before  the 
date  of  the  decree,  which  decree  was  Intro- 
duced In  evidence.  That  from  the  testimo- 
ny of  the  witness  T.  N.  Cox  I  conclude  that 
said  decree  prohibited  the  said  Nancy  from 
marrying  again,  or  the  testimony  seems  to 
indicate  such  fact;  but  In  tbls  connection  I 
find  that  for  three  years  prior  to  the  date  of 
said  decree  said  Nancy  had  become  a  resi- 
dent citizen  of  the  state  of  Texas,  and  there 
is  no  evidence  that  she  appeared  In  said  di- 
vorce proceedings,  or  was  personally  served 
with  process  out  of  said  court,  and  that  the 
evidence  shows  that  she  was  not  within  the 
state  of  Alabama  from  1873  to  1882. 

"(6)  I  find  that  after  the  death  of  said 
Nancy  the  said  S.-D.  Rudder  filed  in  this 
court  bis  application  to  be  appointed  com- 
munity administrator  of  the  community  es- 
tate of  himself  and  said  Nancy,  and  that  by 
the  appraisement  returned  and  approved  in 
said  cause  he  inventoried  the  property  here- 
inbefore mentioned  as  belonging  to  said  com- 
munity estate,  and  that  in  accordance  with 
his  application  he  was  duly  appointed  admin- 
istrator of  the  community  estate  of  himself 
and  said  Nancy,  and  that  be  executed  a  bond 
in  due  conformity  with  law,  In  the  sum  of 
$1,000,  conditioned  as  required  by  law,  and 
took  charge  of  said  property  by  virtue  of  said 
administration  proceedings,  and  that  after- 
wards on  the  14th  day  of  October,  1887,  he 
duly  sold  said  tract  of  land  to  one  W.  A.  Win- 
go  for  $1,000  cash,  which  was  then  and  there 
on  said  day  paid  to  him,  and  that  by  virtue  of 
said  administration  proceeding  the  said  W. 
A.  Wingo  secured  a  good  and  valid  title  to 
said  land,  and  that  said  S.  D.  Rudder  then 
and  there  became  liable  to  his  said  children 
for  one-half  of  the  proceeds  arising  from  the 
sale  of  said  land. 

"(7)  I  find  that  the  bond  was  duly  condi- 


tioned as  required  by  law  In  such  proceed- 
ings, and  that  it  was  executed  by  the  said  8. 
D.  Rudder  as  principal,  H.  F.  Iglehart,  J.  F. 
Win  go,  and  W.  J.  Brewer,  the  defendants 
herein,  as  his  sureties,  together  with  said  W. 
A.  Wingo,  the  party  to  whom  he  sold  said 
land,  and  that  said  W.  A.  Wingo  died  in 
Milam  county,  Tex.,  some  six  years  ago,  In- 
solvent. 

"(8)  I  further  find  that  at  the  time  of  the 
death  of  said  Nancy  she  left  surviving  her 
six  children,  the  fruits  of  said  marriage 
with  said  Rudder,  and  that  one  named  Willie 
died  after  his  mother's  death  at  the  age  of 
about  14  years,  and  that  by  virtue  of  his 
death  said  S.  D.  Rudder  inherited  one-half 
of  his  interest  in  said  estate,  and  the  plain- 
tiffs herein  inherited  the  other  half. 

"(9)  I  find  further  that  neither  of  the  de- 
fendants ever  at  any  time  in  any  manner 
before  this  suit  denied  their  liability  to  the 
plaintiffs,  or  In  any  manner  ever  repudiated 
the  trust  of  said  Rudder;  and  that  no  one 
of  the  plaintiffs  has  ever  been  paid  anything 
on  account  of  their  mother's  said  estate. 

"(10)  I  find  the  plaintiffs  are  entitled  to 
recover  five-sixths  of  $600,  or  $458.34,  with 
interest  from  October  14,  1887,  to  April  11, 
1892,  at  the  rate  of  8  per  cent  per  annum, 
and  from  said  date  to  the  present  time  at 
the  rate  of  6  per  cent  per  annum,  aggregat- 
ing more  than  $1,000,  but  as  plaintiffs  hare 
sued  for  only  such  sum,  and  as  the  bond  Is 
only  in  such  sum,  this  amount  will  limit  the 
amount  of  recovery. 

"Conclusions  of  Law. 

"Any  contract  undertaking,  or  ceremony 
between  a  man  and  woman,  matrimonial  in 
form,  should  be  presumed  to  be  legal  until 
the  contrary  appears,  and  the  fact  that  the 
-said  Nancy  was  only  about  13  years  of  age 
at  the  time  of  her  reputed  marriage  to  said 
Hale  Windham,  I  conclude  that  she  had  no 
power  to  make  a  marriage  contract  or  enter 
Into  a  marriage  relation  at  the  time  of  said 
reputed  marriage  to  said  Windham,  and  the 
fact  that  he  never  made  any  effort  to  recover 
possession  of  his  reputed  wife,  or  any  over- 
tures to  her  to  return  to  him,  leads  to  the 
conclusion  that  both  parties  knew  that  such 
marriage  was  unlawful  and  was  not  binding 
upon  the  said  Nancy.  But  If  the  foregoing 
be  not  correct  then  as  about  three  years 
elapsed  from  the  time  of  said  reputed  mar- 
riage to  said  Hale  Windham  before  the  mar- 
riage in  Georgia,  and  as  the  presumption  of 
innocence  follows  the  said  Nancy,  the  pre- 
sumption of  the  legality  of  the  marriage  to 
said  Sam  Rudder  ought  to  raise  the  pre- 
sumption that  in  the  interval  of  time  after 
she  left  said  Hale  Windham  before  she  mar- 
ried said  Rudder  she  obtained  a  divorce 
from  said  Windham,  and  had  the  authority 
to  contract  a  legal  marriage  with  said  de- 
fendant Rudder  in  Georgia  when  she  was 
married  In  1872. 

"I  further  conclude  that  as  the  said  Hale 
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Windham  secured  a  divorce  In  the  chancery 
court  of  Alabama  on  December  2,  1876,  the 
bonds  of  matrimony  were  dissolved  between 
the  said  Nancy  and  the  said  Hale  Windham 
by  such  decree;  yet  It  is  contended  that  said 
decree,  was  Insufficient  to  show  the  freedom 
of  said  Nancy  to  marry,  or  that  said  court 
never  acquired  Jurisdiction  of  her  person, 
and  that,  under  the  full  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States,  the  said  Judgment  is  not  entitled  to 
full  faith  and  credit  In  the  courts  of  Texas, 
but  the  defendants  having  introduced  said 
Judgment  over  the  objection  of  the  plain- 
tiffb,  they  would  be  bound  by  Its  recitals, 
and  that  for  the  purposes  of  this  suit  it 
ought  to  be  held  under  the  circumstances 
that  said  decree  did  dissolve  the  bonds  of 
matrimony  between  said  Windham  and  said 
Nancy. 

"Even  if  it  be  admitted,  as  contended  by 
defendants,  that  the  evidence  is  sufficient  to 
show  that  under  the  decree  of  the  Alabama 
court  the  mother  of  the  plaintiffs  was  denied 
the  tight  to  marry  again,  it  seems  clear  be- 
yond any  controversy  that  such  provision 
in  a  Judgment  Is  to  be  regarded  as  a  pen- 
alty, and  that  it  is  clear  beyond  controver- 
sy that  such  provision  imposing  such  pen- 
alty could  not  be  made  effective  beyond 
the  borders  of  the  state  of  Alabama,  and 
could  not  be  made  operative  as  a  bar  against 
Nancy  to  enter  into  the  married  state,  ei- 
ther In  the  state  of  Georgia  or  in  the  state 
of  Texas,  and  therefore,  if  it  be  admitted 
that  the  decree  had  such  effect  in  Alabama, 
it  could  have  no  effect  upon  the  status  of 
the  plaintiffs'  mother  in  the  state  of  Tex- 
as, and  if  such  be  the  case,  then  If  the  mar- 
riage relation  was  dissolved  by  such  decree, 
I  am  of  the  opinion  that  after  the  rendition 
of  such  decree  the  plaintiffs'  mother  would 
have  had  the  right  to  contract  another  mar- 
riage, and  as  It  Is  shown  by  the  evidence  that 
she  continued  to  live  with  said  S.  D.  Rudder 
after  the  rendition  of  such  decree  till  her 
death,  and  If  it  be  conceded  that  she  was  not 
entitled  to  contract  marriage  with  aaid  Rud- 
der before  said  time,  then  their  continuing 
to  live  together  after  the  rendition  of  said 
decree  would  be  sufficient  to  show  a  ratifica- 
tion of  the  contract  of  marriage  and  cere- 
monial marriage  in  Georgia,  and,  as  the 
property  in  question  was  acquired  about  sev- 
en years  subsequent  to  said  decree,  their 
continuing  to  live  together  for  such  length 
of  time  after  such  decree  and  until  her  death 
ought  to  be  held  as  a  complete  ratification  of 
the  former  marriage,  even  If  It  was  an  Im- 
pediment at  the  time  of  said  Georgia  mar- 
riage, and  thereby  the  property  became  com- 
munity property. 

"It  Is  also  contended  by  the  defendants 
that  the  cause  of  action  is  barred  by  limita- 
tion, but  I  do  not  agree  with  this  contention, 
because  I  am  of  the  opinion  that  limitation 
would  not  begin  to  run  against  the  adminis- 


trator until  after  bis  death,  discharge,  res- 
ignation, or  removal,  and  as  It  is  shown  by 
the  evidence  that  he  is  still  living,  and  there 
Is  no  evidence  that  he  was  ever  discharged 
or  removed  by  any  court  whatever,  1  con- 
clude that  limitation  has  not  run  against  the 
claim  of  the  plaintiffs. 

"If  It  be  contended  that  article  3357  of  the 
Revised  Statutes  of  1895  does  not  apply  in 
this  case,  then  I  am  of  the  opinion  that  the 
community  administrator  In  this  case  was  a 
trustee  holding  the  property  or  Its  proceeds 
for  the  use  and  benefit  of  his  minor  children, 
and,  as  there  Is  no  evidence  that  there  was 
ever  any  repudiation  of  the  debt  or  the  trust, 
I  am  of  the  opinion  that  the  statutes  of  lim- 
itation will  not  apply  and  release  him  or  his 
sureties  from  their  obligation  as  imposed  by 
law. 

"I  am  further  of  the  opinion  that  as  the 
husband,  the  defendant  S.  D.  Rudder,  filed 
his  application  in  this  court,  in  which  It  was 
stated  that  the  property  was  community 
property  between  himself  and  said  Nancy 
Rudder,  and  that  by  virtue  of  said  proceed- 
ings he  sold  said  property,  that  he  and  his 
sureties  are  now  estopped  to  deny  the  validi- 
ty of  said  proceeding,  or  to  go  behind  the 
bond  In  this  case  and  show  that  the  property 
was  not  in  fact  what  it  was  represented  to 
be  in  said  administration  proceedings. 

"I  am  further  of  the  opinion  that  if  the 
matter  set  up  In  the  defendants'  answer 
would  constitute  any  defense  to  this  cause 
of  action,  that  It  would  be  one  arising  in  eq- 
uity, and  that  inasmuch  as  the  defendant 
Rudder,  the  principal  on  the  bond,  did  not 
urge  such  equity  and  permitted  judgment 
to  go  against  him  by  default,  then  the  sure- 
ties on  his  bond  should  not  be  permitted  to 
urge  an  equity  against  the  legal  liability  of 
the  principal  on  the  bond,  and  cannot  be 
permitted  to  make  such  defense,  unless  the 
same  is  first  urged  by  the  principal  In  the 
bond. 

"I  am  further  of  the  opinion  that  as  said 
Rudder  and  plaintiffs'  mother  married,  evi- 
dently in  good  faith,  and  lived  continuously 
together  as  husband  and  wife  for  a  period 
of  16  years,  during  which  time  they  had  born 
to  them  a  large  family  of  children,  and  nev- 
er had  any  thought  but  that  their  union  was 
legal,  and  that  as  the  property  was  acquired 
by  their  joint  labor  during  the  time  they  so 
cohabited  together,  the  wife  ought  to  be  held 
to  have  had  one-half  Interest  in  the  land, 
even  if  it  could  now  be  held,  that  there  were 
technical  objections  to  the  validity  of  the 
marriage;  but  it  seems  to  me  that  it  is  not 
necessary  to  resort  to  the  doctrine  of  non- 
marital  partnership  in  order  to  sustain  the 
Judgment  in  this  case. 

"Therefore,  I  conclude,  under  all  the  facta 
in  this  case,  that  the  plaintiffs  are  entitled 
to  recover,  and  the  judgment- will  be  accord- 
ingly." 
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Henderson  ft  Lockett,  for  appellants.  3.  K. 
Freeman  and  W.  A.  Morrison,  for  appellees. 

FISHER,  C.  J.  (after  stating  the  facts  as 
above).  It  Is  not  necessary  to  an  affirmance 
of  the  Judgment  of  the  court  below  to  agree 
with  all  of  Its  conclusions  of  law,  and  in  dis- 
posing of  the  case  we  will  not  deliver  a  writ- 
ten opinion  on  all  of  the  questions  raised 
In  the  assignments  of  error,  but  will  confine 
our  views  to  the  two  principal  questions  that 
are  raised  In  this  appeal.  The  first  is:  Do 
the  facts,  coupled  with  the  presumption  of 
law  that  relates  thereto,  show  a  lawful  mar- 
riage between  Rudder  and  his  deceased  wife? 
Second  -  Was  the  plaintiffs'  cause  of  action 
barred  by  limitation? 

1.  In  determining  the  first  question,  we 
need  not  pass  upon  the  fact  whether  the 
first  supposed  marriage  of  Mrs.  Rudder  in 
her  thirteenth  year  with  Hale  Windham  was 
void  or  not,  for  if  we  concede  It  to  have 
been  lawful  and  could  only  be  dissolved  by 
death  or  divorce,  to  be  in  accord  with  the 
principle  announced  In  Nixon  v.  Cattle  Co., 
84  Tex.  408,  19  S.  W.  560,  when  applied  to 
the  facts  of  this  case,  the  trial  court  and 
this  court  could  Indulge  in  the  presumption 
that  at  the  time  of  her  subsequent  marriage 
with  Rudder  conditions  had  arisen  that 
would  make  that  marriage  lawful.  There 
is  no  evidence  In  this  record  that  she  did 
not  obtain  a  divorce  from  her  first  suppos- 
ed husband,  Hale  Windham,  during  the  in- 
terval of  time  in  which  she  was  separated 
from  him  to  the  time  that  he  obtained  a  di- 
vorce from  her  in  the  state  of  Alabama. 
She  did  not  answer  in  that  case,  or,  if  she 
did,  it  is  not  so  shown  by  the  record,  and 
the  circumstances  under  which  that  divorce 
was  obtained  are  not  made  to  appear.  It 
may  be  that  prior  thereto  she  had  instit- 
uted a  proceeding  against  Windham,  and 
bad  in  the  state  where  she  was  then  re- 
siding procured  a  divorce.  At  least,  it  is 
not  made  to  appear  that  this  was  not  done, 
and  it  cannot  be  said  that  the  mere  fact 
that  several  years  after  the  separation  he 
obtained  a  divorce  Is  presumptive  evidence 
sufficient  to  establish  the  fact  that  she  had 
not  obtained  a  divorce ;  and  under  such  state 
of  facts,  where  it  Is  shown,  as  in  this  case, 
that  she  subsequently  married  Rudder,  the 
presumption  will  be  Indulged  in  favor  of  the 
legality  of  this  second  marriage  to  such  an 
extent  as  would  include  the  removal  of  every 
obstacle  in  the  way  to  making  that  marriage 
lawful,  in  the  absence  of  evidence  clearly 
establishing  the  contrary.  In  this  connection 
It  Is  contended  by  appellant  that  such  effect 
should  be  given  to  the  Alabama  decree  grant- 
ing the  divorce  to  Windham  as  to  amount  to 
a  prohibition  of  the  subsequent  marriage  of 
bis  then  supposed  wife,  and  subsequently  Mrs. 
Rudder.  This  contention  arises  under  the 
law  of  Alabama,  which  Is  by  the  evidence 
shown  to  be  that,  where  the  decree  does  not 
expressly  authorize  a  subsequent  marriage, 


it  is  construed  as  prohibiting  a  second  mar- 
riage. At  the  time  of  the  second  marriage  to 
Rudder,  Mrs.  Rudder  was  no  longer  a  citizen 
of  Alabama,  and,  in  view  of  the  well-recog- 
nized principle,  which  it  is  unnecessary  to 
cite;  authorities  upon  the  prohibition  feature 
of  the  Alabama  judgment  would  not  be  giv- 
en an  extraterritorial  effect,  and  would  be 
no  Impediment  in  the  way  of  a  second  mar- 
riage by  Mrs.  Rudder  when  residing  in  a 
jurisdiction  where  no  such  law  existed  It 
appears  from  the  facts  that  the  second  mar- 
riage was  consummated  In  the  state  of  Geor- 
gia. There  being  no  evidence  as  to  what  the 
laws  of  that  state  are  upon  the  subject,  they 
will  be  presumed  to  be  the  same  as  the  laws 
of  this  state,  where  the  rights  of  the  par- 
ties are  sought  to  be  enforced  Of  course,  it 
is  conceded  that  we  have  no  such  statute 
here. 

2.  In  disposing  of  the  second  question,  we 
are  of  the  opinion  that  the  facts  of  this  case 
on  the  subject  of  limitation  do  not  bring  it 
within  the  rule  announced  in  Albrecht  v.  Al- 
brecht  (Tex.  Olv.  App.)  35  8.  W.  1078,  and 
Miller  v.  Miller,  84  Tex.  Civ.  App.  367,  78  8. 
W.  1085,  where  a  writ  of  error  was  refused 
by  the  Supreme  Court,  but  that  the  principle 
governing  this  question  Is  controlled  by  Tay- 
lor v.  Taylor  (Tex.  Civ.  App.)  26  S.  W.  891. 
The  court  Ju  that  case,  in  its  opinion,  says: 
"The  claims  of  the  appellant  under  the  stat- 
ute of  limitation  in  favor  of  Robert  H.  Tay- 
lor against  the  appellees  presented  questions 
of  fact  which  were  properly  submitted  to  the 
jury.  He  being  a  survivor  of  the  commu- 
nity and  having  qualified  as  such  under  the 
statute,  his  possession  of  such  property  in 
such  right,  or  as  a  tenant  in  common  with  ap- 
pellees, would  not  support  the  plea  of  the 
statute  of  limitations  against  them,  unless 
they  had  notice  that  he  was  claiming  adverse- 
ly to  them."  In  that  case  it  appears  from  the 
facts  that  Robert  H.  Taylor  had  obtained 
possession  of  the  community  property  by 
complying  with  the  terms  of  the  statute  that 
authorized  the  survivor  of  the  community  to 
retain  possession  and  administer  the  prop- 
erty under  provisions  of  the  law  that  grant- 
ed the  right  to  such  survivor.  During  his 
lifetime  Robert  H.  Taylor,  and  while  so 
administering  the  property,  sold  tbe  same, 
and  several  years  thereafter,  a  sufficient  time 
to  have  barred  the  right  of  the  appellees 
if  limitation  ran,  they  brought  suit  to  recov- 
er the  property  against  Taylor's  second  wife 
and  the  children  of  tbe  second  marriage.  To 
this  cause  of  action  asserted  by  the  children 
of  the  first  marriage  they  pleaded  limita- 
tion, against  which  the  fact  was  asserted 
that  Robert  H.  Taylor  held  the  property  in 
common  with  the  children  of  the  first  mar- 
riage, and  that  his  holding  was  not  adverse, 
and  that  he  had  never  repudiated  the  trust 
Tbe  trial  court  In  determining  that  question 
submitted  to  tbe  Jury  whether  the  facts 
amounted  to  a  repudiation,  and  in  determin- 
ing this  question  they  found  against  the  con- 
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tentlon  of  tie  appellant.  In '  that  part  of 
the  opinion  quoted  and  referred  to,  the  court 
■ays  this  question  was  properly  submitted  to 
the  Jury,  and,  it  being  determined  In  favor 
of  appellees  (that  Is,  that  there  was  no  repudi- 
ation), that  settled  the  question  that  limita- 
tion did  not  run,  and  would  not  affect  this 
character  of  trust. 

The  difference  between  this  case  and  Al- 
brecht  t.  Albrecht  and  Miller  v.  Miller,  supra. 
Is  that  In  those  cases  It  was  held  to  be  merely 
a  trust  created  by  law.  The  survivor  there 
took  possession  or  retained  possession  of  the 
property  merely  by  force  of  the  fact  that  he 
was  the  surviving  partner  of  the  community, 
and  he  did  not  Invoke  In  those  cases,  as  in 
this,  the  aid  of  those  provisions  of  the  law 
that  authorized  him  to  retain  possession  and 
control  the  administration  of  the  property  by 
Tirtue  of  the  bond  which  he  executed.  The 
effect  of  the  case  of  Taylor  v.  Taylor  is  to 
hold  that,  when  he  complies  with  that  stat- 
ute and  executes  the  bond,  the  trust  becomes 
express,  and  not  merely  constructive  or  im- 
plied, and  will  continue  in  force  until  the 
trustee  repudiates  under  such  circumstances 
as  to  bring  knowledge  home  to  the  cestui  que 
trust  of  such  repudiation.  We  have  examin- 
ed the  original  record  as  filed  In  the  Supreme 
Court  In  that  case,  as  well  as  the  application 
for  writ  of  error,  and  we  find  that  the  Su- 
preme Court  first  refused  the  application  for 
writ  of  error,  but  subsequently,  on  motion 
of  the  Texas  Loan  Agency  Company,  who  was 
also  a  party  defendant  in  Taylor  v.  Taylor, 
granted  the  application  as  to  it  and  reversed 
and  remanded  the  case  so  far  as  It  Involved 
the  rights  of  the  Texas  Loan  Agency  Com- 
pany, but  affirmed  the  judgment  as  to  the 
other  defendants,  who,  it  seems,  only  relied 
upon  the  fact  that  the  statute  of  limitation 
was  In  operation  and  barred  the  plaintiffs' 
claim.  The  ground  upon  which  the  Supreme 
Court  reversed  and  remanded  the  case  mere- 
ly as  to  the  Texas  Loan  Agency  Company 
does  not  touch  the  question  of  limitation,  but 
was  for  an  entirely  different  reason.  In  the 
application  for  writ  of  error  by  the  defend- 
ants In  that  case,  the  point  is  directly  raised 
that  the  Court  of  Civil  Appeals  erred  in  hold- 
ing that  limitation  did  not  operate,  and  we 
take  it  that,  in  view  of  the  fact  that  the 
Supreme  Court  refused  a  writ  of  error  upon 
that  question,  and  only  granted  it  upon  the 
application  of  the  Texas  Loan  Agency  Com- 
pany, which  was  based  upon  a  different  ques- 
tion, the  effect  was  to  approve -the  ruling  of 
the  Court  of  Civil  Appeals  as  we  have  stated 
It  to  be  in  the  excerpt  taken  from  Its  opinion. 

In  construing  the  rights  of  a  survivor  who 
retains  and  keeps  possession  under  the  com- 
munity statute,  the  Supreme  Court  in  Belt 
t.  Cetti,  100  Tex.  92,  93  S.  W.  1002,  In  effect 
holds  that  the  qualification  of  such  survivor 
by  executing  the  bond  does  not  vest  him  with 
title  to  the  property,  nor  disturb  the  Interest 


Or  the  right  of  the  children  of  the  marriage 
to  a  partition  and  division,  and  what  re- 
mains in  bis  hands  after  the  discharge  of 
the  debts  the  children  can  require  him  to 
account  for  by  partition  and  division,  and,  if 
it  has  been  squandered  or  wrongfully  ap- 
propriated by  the  survivor,  they  have  their 
action  and  remedy  upon  the  bond.  We  refer 
to  this  ruling,  because  there  are  some  in- 
timations to  the  contrary  in  some  of  the  cases 
deciding  similar  questions,  to  the  effect  that 
the  bond  takes  the  place  of  the  property,  and 
when  the  survivor  qualified  he  became,  In  ef- 
fect, the  legal  owner  or  acquired  therein  the 
superior  right,  which  fact  would  of  Itself 
amount  to  an  assertion  of  exclusive  title,  and 
put  in  operation  the  statute  of  limitation 
against  the  children  of  the  marriage  who  may 
assert  an  interest  in  the  property.  But  the 
decision  referred  to  admits  of  no  such  status. 
The  survivor  must  account  for  the  property, 
and  the  trust,  for  that  purpose,  will  be  re- 
garded as  alive  until  there  has  been  an  ad- 
verse holding  or  repudiation. 

We  are  Inclined  to  believe  that  article  3357 
of  the  Revised  Statutes  of  1895  has  no  ap- 
plication to  an  administration  of  this  char- 
acter. Pressler  v.  Wilke,  84  Tex.  346,  19  S. 
W.  436.  But  if  It  does,  the  facts  as  found 
by  the  court  do  not  bring  this  case  within 
its  operation.  There  has  been  no  discharge  of 
the  administrator  Rudder,  and  it  appears 
from  the  record  that  he  is  still  alive.  Conse- 
quently, if  such  statute  could  be  held  to  ap- 
ply, the  conditions  have  not  arisen  which  put 
it  in  operation.  As  will  be  observed  from 
the  findings,  the  court  determined  the  ques- 
tion against  the  appellant  that  there  was 
no  repudiation  of  the  truBt  by  Rudder. 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 


SAN  ANTONIO  A  A.  P.  RT.  CO.  STATE. 

(Court  of  Civil  Appeals  of  Texas.    April  28, 
1909.) 

Railroads  (f  228*)— Keeping  Watkb-Closbts 

at  Stations— Regulations. 

The  statute  requiring  railroads  to  keep 
water-closets  at  stations  where  they  receive  and 
discharge  passengers  at  night,  lighted,  etc.,  ap- 
plies to  a  station  at  which  trains  are  not  sched- 
uled to  stop  at  night,  but  where  they  do  stop 
for  passengers  having  tickets  to  such  station, 
and  for  passengers  on  flagging  trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  226.*] 

Appeal  from  District  Court,  Lee  County; 
Ed  R.  Sinks,  Judge. 

Action  by  the  State  against  the  Ban  An- 
tonio ft  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

A.  W.  Houston,  Jno.  T.  Duncan,  and  R.  J. 
Boyle,  for  appellant   E.  T.  Slmmang  and  Q. 

U.  Watson,  for  the  State. 


•For  other  oases  sm  same  topic  and  Motion  NUMBER  in  Deo.  *  Am.  Digs.  U07  to  data,  *  HaporUr  Indent 
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KEY,  J.  Except  In  one  respect,  this  case 
la  quite  similar  to  H.  &  T.  C.  Railroad  Co. 
v.  State  (Tex.  Civ.  App.)  103  8.  W.  449,  and 
107  S.  W.  525,  decided  by  this  court  and  by 
the  Supreme  Court  It  was  there  held  that 
the  water-closet  statute  enacted  by  the  29tn 
Legislature  (Laws  1905,  p.  824,  c  183),  in  so 
far  as  It  related  to  maintaining  water-closets 
and  keeping  them  lighted  at  nighttime,  was 
not  unconstitutional  and  could  be  enforced. 

In  this  case  the  trial  court  instructed  the 
jury  to  find  for  the  state  the  sum  of  $2,tf00, 
because  the  undisputed  evidence  showed  that 
the  defendant  had  failed  to  light  Its  water- 
closets  for  a  period  of  26  weeks  at  Its  sta- 
tion in  the  town  of  Lexington,  at  which  it 
received  and  discharged  passengers  in  the 
nighttime.  The  jury  having  so  found  and 
the  Judgment  having  been  rendered  accord- 
ingly, the  defendant  has  appealed,  and  as- 
signs that  Instruction  as  error. 

We  shall  not  undertake  to  discuss  the  va- 
rious assignments  presented  in  appellant's 
brief.  The  case  referred  to  settled  the  ques- 
tion as  to  the  validity  of  so  much  of  the  stat- 
ute as  has  application  to  this  case.  The  al- 
leged distinction  between  this  case  and  the 
case  cited  arises  upon  this  state  of  facts: 
The  proof  shows  that  Lexington  is  a  town  of 
several  hundred  Inhabitants,  that  appellant's 
road  passes  through  the  town,  and  appellant 
maintains  a  station  and  depot  there  for  the 
transaction  of  Its  business.  At  the  time  in 
question  it  had  two  water-closets,  neither  of 
which  were  lighted  at  night;  none  of  its 
trains  were  scheduled  to  stop  at  that  station 
at  night,  bub  the  proof  shows  that  it  sold 
tickets  at  other  points  on  the  road  for  Lex- 
ington, and  sometimes  stopped  at  night  to 
put  off  passengers.  It  was  also  shown  that 
persons  desiring  to  leave  Lexington  at  night 
sometimes  went  to  the  station  and  bought 
tickets  from  appellant's  porter,  whereupon 
the  porter  nagged  the  trains,  and  they  stop- 
ped and  received  such  passengers  at  night 
In  view  of  these  facts,  and  the  proof  show- 
ing that  no  train  carrying  passengers  made 
regular  stops  at  Lexington  in  the  nighttime, 
it  is  contended  on  behalf  of  appellant  that 
Lexington  was  not  a  station  within  the  pur- 
view of  the  statute  referred  to,  which  re- 
quires railroads  to  keep  their  water-closets  at 
stations  where  they  receive  and  discharge 
passengers  in  the  nighttime  lighted  for  a 
certain  length  of  time  before  and  after  the 
arrival  of  trains.  That  contention  is  not  re- 
garded as  tenable.  While  in  one  sense  the 
statute  is  penal,  In  another  it  Is  remedial.  It 
fixes  a  penalty  of  $100  a  week  for  failure  to 
comply  with  its  requirements,  but  it  was 
enacted  for  the  benefit  of  the  traveling  public 
and  to  remedy  a  condition  which  the  Legisla- 
ture must  have  regarded  as  an  evil.  Com- 
pliance with  Its  requirements  cannot  be  made 
to  depend  upon  the  volume  of  a  railroad's 
passenger  traffic,  or  the  number  of  persons 


to  be  benefited  at  a  particular  station.  If  a 
railroad  company  chooses  to  disregard  the 
statute,  it  cannot  avoid  the  resultant  penalty 
by  showing  that  while  it  received  and  dis- 
charged passengers  in  the  nighttime  at  the 
particular  station,  It  did  not  receive  and  dis- 
charge as  many  there  as  at  some  other  sta- 
tion, or  as  are  usually  received  and  discharg- 
ed at  railroad  stations.  As  before  said,  com- 
pliance with  the  statute  does  not  depend  up- 
on the  extent  of  traffic  embraced  in  the  class 
referred  to  in  the  statute. 

No  error  has  been  shown,  and  the  Judg- 
ment is  affirmed. 

Affirmed. 


HOUSTON  4  T.  C  R.  CO.  v.  STATE. 

(Court  of  Civil  Appeals  of  Texas.    May  19, 
1909.) 

1.  Railroads  (1  254*)— Failure  to  Light 
Premises  at  Night— Action  fob  Penalties 
— Compliance  with  Laws— Question  fob 
Jubt. 

In  an  action  by  the  state  against  a  rail- 
road company  for  penalties  on  account  of  its 
failure  to  keep  water-closets  and  depot  grounds 
well  lighted  at  night,  testimony  tending  to  show 
that  a  lamp  in  defendant's  depot  cast  a  light 
towards  and  to  some  extent  on  the  water-closet 
did  not  raise  an  issue  or  present  a  conflict  in 
the  evidence  entitling  defendant  to  go  to  the 
jury,  where  the  state  made  out  a  prima  facie 
case,  as  such  evidence  does  not  show  that  the 
light  was  kept  there  one  hour  after  the  sched- 
ule time  for  the  departure  of  trains,  as  re- 
quired by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  254.*] 

2.  Penalties  (§  5*)— Defense  to  Action- 
Mistake  or  Law. 

No  matter  how  much  good  faith  a  rail- 
road company  exercised  in  relying  on  a  some- 
what ambiguous  opinion  of  the  Supreme  Court 
as  holding  penal  statute  void  in  toto  in.  re- 
spect to  its  duties,  it  was  no  defense  in  an  ac- 
tion for  a  penalty  thereunder,  where  the  court 
in  a  subsequent  case  held  that  it  did  not  so 
rule. 

[Ed.  Note.— For  other  eases,  see  Penalties, 
Dec.  Dig.  |  5.*] 

Appeal  from  District  Court,  Bastrop  Coun- 
ty; Ed  R.  Sinks,  Judge. 

Suit  by  the  State  against  the  Houston  & 
Texas  Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Baker.  Botts,  Parker  ft  Garwood  and 
W.  B.  Garrett  for  appellant  Jack  Jenkins, 
J.  B  Price,  and  Watson  &  Blmmang,  for 
the  State. 

KEY,  J.  The  state  brought  this  suit  seek- 
ing to  recover  penal  ties  on  account  of  the 
failure  of  the  defendant  to  keep  Its  water- 
closets  and  adjacent  depot  grounds  well  light- 
ed In  the  nighttime  at  Paige,  a  station  on 
defendant's  railroad. 

The  case  is  similar  In  many  respects  to 
cases  heretofore  decided  by  this  court,  ln- 
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eluding  &.  A.  &  A.  P.  Ry.  Co.  v.  State  (de- 
cided during  the  current  month)  120  S.  W. 
1077.  After  the  testimony  closed  the  trial 
court  Instructed  a  verdict  for  the  state  for 
$3,800,  which  resulted  In  a  Judgment  for  the 
state  for  that  amount,  and  defendant  has 
appealed. 

There  are  only  two  questions  In  this  case 
which  have  not  already  been  decided  by 
this  and  other  courts  In  former  cases,  and 
we  shall  limit  this  opinion  to  the  questions 
referred  to. 

1.  Notwithstanding  the  prima  facie  case 
made  out  by  the  testimony  submitted  by  the 
state,  there  was  some  testimony  tending  to 
show  that  a  lamp  which  the  defendant  had 
In  its  depot  cast  a  light  towards,  and  to 
some  extent  upon,  the  water-closet;  and  It 
Is  contended  that  such  testimony  raised  an 
Issue  or  presented  a  conflict  in  the  evidence, 
which  entitled  the  defendant  to  have  the 
jury  decide  whether  or  not  it  had  compiled 
with  the  statute,  which  required  it  to  keep 
the  water-closet  well  lighted.  We  overrule 
that. contention,  because  the  evidence  refer- 
red to  does  not  show  that  the  light  in  the 
depot  or  station  was  kept  there  one  hour 
after  the  schedule  time  for  departure  of 
trains,  as  required  by  the  statute. 

2.  The  time  of  the  omission  referred  to 
was  from  the  12th  day  of  June,  1907,  to  the 
14th  day  of  March,  1908,  and  it  is  contended 
on  behalf  of  appellant  that,  prior  to  that 
time,  the  Supreme  Court  had  held  that  the 
entire  statute  referred  to  was  unconstitution- 
al and  void,  and  that  appellant  had  the 
right  to  and  did  rely  upon  that  decision  as 
to  what  constituted  the  law,  and,  therefore, 
ought  not  to  be  required  to  pay  the  penalties 
sued  for  in  this  case,  although  the  Supreme 
Court  thereafter  changed  Its  ruling  and  held 
that  tbe  statute  referred  to  was  valid  in 
so  far  as  it  prescribed  penalties  for  a  failure 
to  keep  water-closets  lighted.  The  first  of 
this  class  of  cases  that  reached  the  Supreme 
Court  was  M.,  K.  &  T.  Ry.  Co.  v.  State,  100 
Tex.  420,  100  S.  W.  768,  in  which  the  state 
sought  to  recover  penalties  for  a  failure  to 
construct  water-closets,  as  required  by  the 
statute.  In  that  case  the  Supreme  Court, 
In  a  somewhat  ambiguous  opinion,  held  that, 
as  applied  to  that  case,  the  statute  was  un- 
constitutional, and  the  case  was  reversed  and 
dismissed.  That  case  was  decided  Febru- 
ary 20,  1907. 

On  tbe  26th  of  June,  1907,  in  H.  &  T.  C. 
R.  R.  Co.  v.  State  (Tex..  Civ.  App.)  103  S. 
W.  450,  this  court  held  that  so  much  of  the 
statute  as  related  to  keeping  water-closets 
lighted  was  valid  and  not  unconstitutional; 
and  on  February  12, 1908,  tbe  Supreme  Court 
In  the  same  case  made  a  similar  ruling,  and 
in  the  course  of  the  opinion  used  this  lan- 
guage :  "In  the  case  of  M.,  K.  &  T.  Ry.  Co. 
v.  State,  100  Tex.  426, 100  S.  W.  768,  we  held 
that  by  reason  of  the  fact  that  the  act  did 


not  prescribe  a  time  in  which  water-closets 
should  be  constructed,  and  did  not  allow  a 
reasonable  time  for  doing  the  work,  so  much 
of  the  act  as  denounced  a  penalty  for  failure 
to  provide  such  structure  was  Inoperative 
and  void.  The  decision  was  clearly  limited 
to  this  question,  and  that  was  all  that  was 
decided." 

In  view  of  these  decisions,  we  feel  com- 
pelled to  hold  that,  no  matter  how  much 
good  faith  It  may  have  exercised,  appellant 
had  no  right  to  assume  that  the  entire  stat- 
ute was  void,  because  the  Supreme  Court 
holds  In  the  case  just  quoted  from  that  it 
had  not  so  ruled  In  the  case  relied  on  by 
appellant 

No  error  has  been  shown,  and  the  judg- 
ment Is  affirmed 


CARROLL  v.  ST.  LOUIS  SOUTHWESTERN 

RY.  CO.  OF  TEXAS. 
(Court  of  Civil  Appeals  of  Texas.    June  17, 
1909.    Rehearing  Denied  July  1,  1909.) 

1.  Railroads  (I  17*)— Agents— Rights  as  to 
Third  Persons— Authority. 

A  surgeon  in  charge  of  a  hospital  main- 
tained by  a  railroad  company  for  its  employes 
cannot  bind  the  company  by  his  promise  to 
notify  third  persons  of  the  condition  of  the 
inmates.  . 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  |  17.*] 

2.  Railroads  (I  17*)— Agents. 

A  surgeon  In  charge  of  a  hospital  main- 
tained by  a  railroad  company  for  its  employes 
having  no  authority  to  bind  the  company  by  his 
promise  to  notify  a  third  person  of  the  condi- 
tion of  an  inmate,  the  company  is  not  liable  for 
his  negligence  in  failing  to  comply  with  the 
promise. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  17.*] 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;  R.  L.  Porter,  Judge. 

Action  by  M.  A.  Carroll  against  the  St  Lou- 
is Southwestern  Railway  Company  of  Texas. 
From  a  judgment  for  defendant  plaintiff  ap- 
peals. Affirmed. 

Frank  E.  Scott  for  appellant  E.  B.  Per- 
kins and  Templeton,  Crosby  &  Dinsmore,  for 
appellee. 

HODGES,  J.  In  September,  1908,  the  ap- 
pellant filed  her  petition  in  the  district  court 
of  Hopkins  county,  alleging,  in  substance,  as 
follows:  That  on  or  about  the  15th  day  of 
April,  1908,  and  for  some  time  prior  thereto, 
C.  Carroll,  her  minor  son  who  was  then 
about  20  years  of  age,  was  In  the  employ  of 
the  defendant  company  as  a  section  hand; 
that  on  or  about  the  date  above  mentioned 
he  became  ill  and  unable  to  perform  regular 
work ;  that  through  the  Influence  and  persua- 
sion of  the  defendant's  chief  surgeon  and  oth- 
er employes  her  son  was,  over  her  objection, 
persuaded  to  go  to  tbe  hospital  maintained 
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by  the  defendant  at  Texarkana,  for  the  pur- 
pose of  having  an  operation  performed  for 
appendicitis,  with  which  he  was  then  afflict- 
ed; that  notwithstanding  her  objection  her 
son  was  taken  to  the  hospital  at  Texarkana 
and  operated  upon,  from  which  operation  he 
died.  She  alleges  that  she  and  her  son  were 
very  much  attached  to  each  other;  that  he 
was  her  youngest  and  only  single  son,  and 
the  one  upon  whom  she  leaned  and  relied  for 
comfort  in  her  old  age;  that  before  the  op- 
eration was  performed  she  desired  to  be  pre- 
en t  with  her  son  during  the  ordeal,  and  made 
a  request  to  that  effect,  whicb  the  chief  sur- 
geon and  other  officers  of  the  institution  re- 
fused to  permit,  and  she  was  by  them  kept 
In  ignorance  of  the  condition  of  her  son,  al- 
though they  had  told  her  that  If  any  change 
made  its  appearance  for  the  worse  she  would 
be  notified  by  them  at  once.  This,  she  says, 
they  willfully  and  negligently  failed  and  re- 
fused to  do;  that  had  she  been  notified  of 
the  condition  of  her  son  she  could  and  would 
have  been  present  with  him  during  all  of  his 
last  sickness  and  at  the  time  of  his  death. 
She  alleges  that  the  chief  surgeon  promised 
and  agreed  that  in  the  event  of  the  appear- 
ance of  any  dangerous  symptoms  in  the  phys- 
ical condition  of  her  son  he  would  Imme- 
diately notify  her;  that  by  reason  of  the 
failure  to  do  this  she  suffered  great  mental 
anguish  on  account  of  not  being  able  to  be 
with  her  son  at  and  before  the  time  of  his 
death  from  the  operation  performed.  She 
claims  that  the  first  and  only  notice  she  had 
of  the  dangerous  condition  of  her  son  was 
when  she  received  a  telegram  announcing 
his  death.  By  reason  of  the  conduct  of  the 
employes  in  charge  of  the  hospital  she  claims 
that  she  was  denied  and  deprived  of  the 
right  and  privilege  of  being  with  and  seeing 
her  son  at  the  time  of  and  during  his  last 
illness  and  before  his  death,  by  reason  of 
which  she  claims  damages  In  the  sum  of  $2,- 
000  for  mental  anguish  suffered.  From  a 
Judgment  sustaining  a  general  demurrer  and 
special  exceptions  to  this  petition,  the  ap- 
pellant prosecutes  this  appeal. 

The  only  question  presented  on  this  appeal 
is  that  Involved  in  the  action  of  the  court  In 
sustaining  the  general  and  special  demurrers 
to  the  appellant's  petition.  It  Is  apparent 
that  the  suit  is  founded  upon  the  alleged  fail- 
ure of  Dr.  Smith,  the  chief  surgeon  in  charge 
of  the  appellee's  hospital  at  Texarkana,  to 
comply  with  a  promise  he  made  to  notify  the 
appellant  of  any  unfavorable  change  In  the 
condition  of  her  son,  as  a  result  of  the  sur- 
gical operation  be  was  to  undergo  for  ap- 
pendicitis. Admitting  all  that  Is  alleged — 
that  the  promise  was  given,  and  that  the 
surgeon  either  willfully  or  negligently  failed 
to  send  the  notice — we  do  not  think  It  fol- 
lows that  the  railway  company  would  be  lia- 
ble for  the  consequences  of  such  failure.  Be- 
fore the  appellee  could  be  held  responsible 
it  must  appear  from  the  averments  of  the 
petition,  at  least,  that  it  owed  the  duty  of 


sending  that  notice  to  the  appellant  when  the 
conditions  arose  calling  for  such  Information. 
The  right  to  recover  damages  must  depend 
upon  the  breach  of  some  duty  assumed  by 
contract,  or  Imposed  by  the  law  of  the  land. 
Stuart  v.  W.  U.  Tel.  Co.,  66  Tex.  680,  18  S. 
W.  S51,  69  Am.  Rep;  628.  Does  the  petition 
state  a  contract  entered  into  by  the  appellee, 
or  any  one  for  it,  by  which  it  became  bound 
to  send  the  message  in  question?  It  is  only 
claimed  that  the  surgeon  made  a  promise, 
without  alleging  anything  which  would,  in 
law  constitute  a  consideration  giving  to  such 
a  promise  the  force  of  a  binding  contract  to 
perform  the  particular  service.  There  Is 
nothing  to  show  that  this  promise  was  more 
than  a  personal  and  gratuitous  undertaking 
on  the  part  of  the  surgeon  to  accommodate 
an  anxious  mother.  But,  assuming  that  it 
was  personally  binding  on  Dr.  Smith,  there 
Is  nothing  alleged  which  would  show  that 
he  had  authority  to  bind  the  company  by  any 
such  promise.  The  petition  shows  that  the 
appellee  is  an  ordinary  railway  corporation 
engaged  In  the  business  for  which  such  com- 
panies are  usually  chartered.  It  maintained 
a  hospital  for  the  benefit  of  its  sick  and  dis- 
abled employes,  and  had  placed  the  surgeon 
In  charge  for  the  purpose  of  treating  the  in- 
mates. Certainly,  it  cannot  be  contended, 
with  any  show  of  reason,  that  this  surgeon 
had  the*  authority  to  make  binding  engage- 
ments to .  transmit  to  outsiders  having  no 
connection  with  that  Institution  messages  re- 
garding the  condition  of  the  Inmates. 

If  there  was  no  contractual  obligation  by 
which  the  appellee  was  in  duty  bound  to 
send  the  desired  information  to  the  appel- 
lant concerning  the  condition  of  her  son,  the 
petition  fails  to  allege  the  existence  of  any 
relationship  between  the  parties  by  reason 
of  which  the  law  would  Impose  the  duty,  and 
for  a  failure  In  the  performance  of  which  a 
liability  for  negligence  would  result  From 
the  facts  stated,  the  only  dereliction  on  the 
part  of  the  railway  company  for  which  the 
appellant  might  have  maintained  an  action 
for  damages  would  be  such  negligence  as 
might  have  caused  the  death  of  her  son.  But 
nothing  of  this  character  is  charged.  Pe- 
cuniary liability  for  damages  resulting  from 
negligence  necessarily  implies  that  there  has 
been  some  duty  neglected  for  which  compen- 
sation should  be  given  the  injured  party. 
Mr.  Thompson  In  his  work  on  Negligence, 
says:  "An  essential  Ingredient  In  any  con- 
ception of  negligence  is  that  It  Involves  the 
violation  of  a  legal  duty,  which  one  person 
owes  another — the  duty  to  take  care  for  the 
safety  of  the  other  person,  or  property  of 
the  others;  and  the  converse  proposition  is 
that,  where  there  is  no  legal  duty  to  exercise 
care,  there  can  be  no  actionable  negligence." 
Volume  1,  |  3.  If  this  action  be  regarded  as 
one  founded  upon  the  negligent  failure  to  per- 
form a  legal  duty,  as  distinguished  from  a 
breach  of  contract,  the  petition  has  failed 
to  state  any  elements  of  damages  recover- 
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relied  on  by  the  appellant  as  sustaining  his 
right  to  recover  for  mental  anguish  alone, 
distinctly  places  their  holding  upon  the 
ground  of  a  breach  of  contract  W.  U.  Tel. 
Co.  v.  Simpson,  73  Tex.  422,  11  S.  W.  385; 
Simpklns  on  Contracts,  264.  and  cases  cited. 

There  were  other  objections  urged  and  sus- 
tained to  different  portions  of  the  petition, 
but  these  we  deem  it  unnecessary  to  discuss, 
In  view  of  the  holding  that  the  general  de- 
murrer was  properly  sustained. 

The  Judgment  is  affirmed. 


BAIRD  et  al.  v.  BLAIR. 

(Court  of  Civil  Appeals  of  Texas.    May  6, 

1909.) 

Costs  (8  216*)— Stenographers*  Fees— Ap- 
proval. 

Under  Sayles'  Ann.  Civ.  St.  arts.  1295, 
1296,  authorizing  the  court  to  appoint  a  ste- 
nographer and  to  fix  his  compensation,  the  court 
determining,  on  motion  to  retax  costs,  includ- 
ing the  compensation  of  the  stenographer,  that 
the  compensation  as  fixed  by  the  clerk  in  tax- 
ing costs  shall  stand  as  a  proper  item,  is  equiva- 
lent to  an  approval  and  allowance  of  that  sum 
as  reasonable  compensation,  so  as  to  render  such 
amount  a  proper  item  of  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec. 
Dig.  {  216.*] 

Appeal  from  District  Court,  Milam  Coun- 
ty; J.  O.  Scott,  Judge. 

Action  between  W.  L.  Baird  and  another 
and  T.  B.  Blair.  From  a  Judgment  retaxing 
costs,  the  former  appeal.  Affirmed. 

G.  T.  Moore  and  Monta  J.  Moore,  for  ap- 
pellants.   W.  A.  Morrison,  for  appellee. 

FISHER,  C.  J.  This  Is  an  appeal  from 
the  action  of  the  district  court  of  Milam 
county  in  overruling  appellants'  motion  to 
retax  the  costs  In  the  case  of  Baird  v.  Blair. 
The  case  was  twice  tried  in  the  district  court 
of  Milam  county,  and  the  first  verdict  and 
Judgment  were  in  behalf  of  Baird,  from 
which  an  appeal  was  perfected  to  the  Court 
of  Civil  Appeals,  where  the  case  was  revers- 
ed and  remanded.  Thereafter,  at  the  April 
term  of  the  district  court  of  Milam  county, 
Judgment  was  rendered  in  behalf  of  defend- 
ant Blair,  from  which  no  appeal  or  writ  of 
error  was  sued  out  After  the  adjournment 
of  the  term,  the  clerk  of  the  district  court  in 
vacation  taxed  as  costs  against  the  plaintiff 
in  said  cause  a  stenographer's  fee  of  $425. 
The  trial  court  had  not  fixed  any  sum  as  a 
reasonable  compensation  for  the  stenograph- 
er or  approved  any  item  of  cost  of  that 
character,  and  it  appears  that  the  item  was 
entered  by  the  clerk  upon  the  fee  book  upon 
the  request  of  one  of  the  attorneys  for  the 
defendant.   Plaintiff  filed  his  motion  in  the 


the  case;  (2)  that  the  item  was  never  au- 
thenticated or  presented  to  nor  allowed  by 
the  court,  nor  fixed  and  approved  by  it  as  an 
item  of  costs,  as  required  by  law;  (3)  that 
the  stenographer  was  appointed  by  the  court 
to  take  down  and  preserve  the  testimony  ad- 
duced in  evidence  In  the  trial  of  the  case, 
and  that  said  stenographer  did  not  take 
down  and  preserve  the  testimony;  (4)  that, 
If  any  sum  is  due  as  such  costs  as  a  charge 
against  the  plaintiff,  the  item  of  $425  is  un- 
reasonable; (5)  that  the  clerk  had  no  au- 
thority to  enter  the  item  upon  his  fee  book. 
The  motion  prayed  that  the  item  be  stricken 
from  the  fee  book  and  decreed  to  be  an  im- 
proper and  unlawful  charge  against  the 
plaintiff,  and,  in  the  alternative,  that  if  the 
item  be  determined  a  proper  charge  against 
the  plaintiff,  a  reasonable  charge  only  be 
fixed  by  the  court  for  whatever  services 
might  have  been  rendered  by  the  stenog- 
rapher. 

The  appellee  filed  a  motion  that  the  costs 
taxed  be  retaxed  by  increasing  the  amount 
to  $525.  Upon  these  motions  the  court  ren- 
dered a  Judgment  to  the  effect  that  they 
both  be  overruled,  and  that  the  item  of 
costs  of  $425  be  allowed  to  stand  as  taxed 
In  the  bill  of  costs.  The  stenographer  was 
appointed  by  authority  of  article  1295,  Say- 
les' Ann.  Civ.  St  1897,  whose  compensation 
was  to  be  fixed  as  prescribed  in  article  1296. 
The  statement  of  facts  shows  that  the  ste- 
nographer was  appointed  by  the  court,  and 
that  he  acted  as  such  in  taking  down  the 
evidence  that  was  offered  upon  the  first 
trial  of  the  case.  From  his  notes  of  the  evi- 
dence so  taken  he  upon  the  request  of  the 
appellants  in  that  case  delivered  to  them 
copies  of  the  testimony,  from  which  the  ap- 
pellants prepared  their  statement  of  facts. 
The  appellants  paid  the  stenographer,  as 
compensation  for  such  services,  the  sum  of 
$525,  and  thereafter  requested  the  clerk  to 
tax  as  a  part  of  the  costs  in  the  case  the 
item  of  $425  as  stenographer's  fees,  which 
item  was  properly  entered  by  the  clerk  on 
the  fee  book.  Prior  to  this  the  court  did  not 
approve  the  stenographer's  claim,  or  allow 
this  sum  or  any  other  as  a  reasonable  com- 
pensation to  him.  The  article  of  the  statute 
last  mentioned  says  that  the  stenographer 
shall  be  allowed  a  reasonable  compensation, 
not  to  exceed  20  cents  per  100  words,  to  be 
fixed  by  the  court  and  taxed  in  the  bill  of 
costs.  It  appears  from  page  -11  of  the  state- 
ment of  facts  that  there  were  1,025  pages 
of  the  transcript  thus  delivered  by  the  ste- 
nographer to  the  appellant,  and  that  each 
page  contained  about  275  words,  which  at 
20  cents  a  100  words  would  be  a  sum  greater 
than  that  fixed  by  the  clerk  and  allowed  by 
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the  court  in  lta  Judgment  as  costs  to  the 
stenographer.  The  Judgment  of  the  court 
overruling  the  motion  to  retax  and  determin- 
ing that  the  Item  of  $425  shall  stand  as  a 
proper  item  upon  the  fee  book  is  tantamount 
to  an  approval  and  allowance  of  that  sum  as 
reasonable  compensation.  The  power  of  the 
court  to  determine  this  question  and  to  make 
this  allowance  in  Its  judgment  we  think  Is 
well  settled  by  the  case  of  Patton  v.  Cox,  97 
Tex.  253,  77  S.  W.  1025,  where  It  was  held 
that  the  court  could  subsequent  to  the  term 
at  which  the  case  was  disposed  of  entertain 
a  motion  to  retax  the  costs,  and  to  determine 
by  its  Judgment  what  should  be  allowed. 

There  is  no  cross-assignment  by  the  appel- 
lee to  the  action  of  the  court  In  refusing  to 
Increase  the  item  of  costs  to  $525.  The  as- 
signments present  no  reversible  error. 

Judgment  affirmed. 


EMPORIA  LUMBER  CO.  v.  TUCKER  et  ux. 
(Court  of  Civil  Appeals  of  Texas.  June  5, 1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Trespass  to  Tbt  Title  (8  6*)— Right  to 
Sue— Nature  of  Claim  Required. 

Possession,  the  construction  of  improve- 
ments and  the  cultivation  of  land  under  a  parol 
contract  to  convey  In  consideration  of  services 
in  looking  after  a  larger  tract,  including  that 
possessed,  while  not  a  legal  title,  is  sufficient  to 
sustain  trespass  to  try  title  or  to  defeat  an  ac- 
tion by  the  holder  of  the  legal  title  or  those  hold- 
ing under  him. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  |  6.*] 

2.  Landlord  and  Tenant  (§  7*)— Existence 
of  Relation— Implied  Tenancy. 

H.,  while  holding  the  title  to  1,107  acres 
of  unimproved  land,  agreed  with  C.  and  wife 
that  they  should  move  onto  the  tract,  and  in 
consideration  of  their  looking  after  all  of  the 
land  they  should  have  for  their  own  so  much 
thereof  in  the  northern  part  as  they  desired  for 
a  home.  C.  and  wife  built  a  house,  in  which 
they  lived,  and  cleared  and  fenced  15  acres,  and 
having  elected  to  take  160  acres,  including  their 
improvements,  verbally  sold  that  quantity  to 
O.,  who  immediately  took  possession  and  held 
the  same  continuously  thereafter.  Held,  that 
the  fact  that  neither  C.  and  wife  nor  O.  received 
a  conveyance  from  H.  did  not  convert  their 
ownership  of  the  land  into  a  tenancy  under  H. 
and  those  claiming  from  him. 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  7.»] 

Appeal  from  District  Court,  Tyler  County; 
W.  B.  Powell,  Judge. 

Action  by  the  Emporia  Lumber  Company 
against  Henry  Tucker  and  wife.  From  a 
judgment  for  plaintiff  for  less  than  the  re- 
lief demanded,  it  appeals.  Affirmed. 

Mooney  &  Mann,  for  appellant  Joe  W. 
Thomas,  for  appellee. 

McMEANS,  J.  The  Emporia  Lumber  Com- 
pany, on  July  19,  1906,  filed  this  suit  against 
Henry  Tucker  and  wife  for  the  title  and 
possession  of  1,107  acres  of  land,  part  of 


the  J.  J.  Blackman  league  In  Tyler  comity 
Thompson  Bros.  Lumber  Company  having 
subsequently  acquired  the  title  of  the  Em- 
poria Lumber  Company  Intervened,  and  was 
substituted  as  party  plaintiff.  Defendants 
disclaimed  title  to  ail  the  tract  save  as  to 
160  acres,  described  in  their  answer,  as  to 
which  they  pleaded  the  statute  of  limita- 
tions of  10  years.  Upon  the  filing  of  the  dis- 
claimer judgment  was  rendered  in  favor  of 
plaintiffs  for  all  the  land  except  the  160 
acres  described  In  defendant's  plea.  Plain- 
tiff, by  supplemental  petition,  set  up  cover- 
ture of  two  married  women,  whom  it  was 
alleged  owned  an  undivided  half  interest  in 
the  land,  and  whose  title  had  passed  to 
plaintiff.  The  case  was  tried  before  a  Jury, 
and  a  verdict  was  returned  In  favor  of  plain- 
tiff for  an  undivided  half  interest  and  in 
favor  of  defendants  for  an  undivided  half 
interest  in  the  160  acres  in  controversy,  up- 
on which  verdict  a  Judgment  was  duly  en- 
tered. The  plaintiff  has  appealed.  From 
the  facts  in  the  record  we  conclude  that  the 
plaintiff  la  entitled  to  an  undivided  half  In- 
terest in  the  land  in  controversy,  and  that 
it  is  entitled  to  the  entire  160-acre  tract  un- 
less Its  right  thereto  has  been  defeated  by 
the  title  of  defendants,  acquired  under  the 
statute  of  limitations  of  10  years. 

The  evidence  shows  that  defendants  and 
those  whose  estate  they  hold  have  had,  ex- 
cept as  against  the  two  married  women 
against  whom  the  bar  was  not  complete, 
and  whose  title  the  plaintiff  holds,  the  actu- 
al adverse  and  peaceable  possession  of  a 
part  of  the  160  acres  in  question,  claiming 
it  all  by  metes  and  bounds,  for  the  requi- 
site length  of  time  to  perfect  their  title  un- 
der the  10-year  statute.  To  defeat  the  title 
of  defendants  thus  acquired,  or,  rather,  to  re- 
strict their  claim  to  the  land  actually  in- 
closed and  occupied  by  them,  the  plaintiff 
attempted  to  show  that  it  and  its  vendees 
had,  through  its  and  their  tenants,  been  in 
possession  of  the  1,107  acres,  of  which  the 
160  acres  was  a  part,  during  the  time  the 
defendants  occupied  the  land  claimed  by 
them.  The  testimony  on  this  Issue,  briefly, 
was  as  follows:  In  1888  Ben  Cobb  and  his 
wife  had  an  agreement  with  W.  T.  Hyde, 
the  then  owner,  by  which  it  was  agreed  that 
Cobb  and  wife  should  move  onto  the  1,107- 
acre  tract,  and  that  they  might  hare  for 
their  own  so  much  thereof  In  the  northern 
part  as  they  desired  for  a  home;  the  only 
consideration  being  that  Cobb  should  look 
after  the  1,107  acres.  Acting  under  this 
agreement  Cobb  and  wife  moved  onto  the 
land  in  the  early  part  of  1888,  built  a  house. 
In  which  they  lived,  and  cleared  and  fenced 
about  15  acres  of  land,  which  they  cultivat- 
ed and  continued  to  reside  upon,  and  cul- 
tivated the  inclosed  land  during  the  years 
1888,  1889,  and  1890.    In  the  latter  part  of 
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1880,  Cobb  and  wife  having  previously  elect- 
ed to  take  for  their  home  160  acres  of  the 
1,107-acre  tract,  including  their  improve- 
ments, verbally  sold  this  quantity,  Including 
the  improvements,  to  E.  E.  Oats,  who  imme- 
diately took  possession,  and  has  continuous- 
ly held  possession  down  to  the  time  of  the 
trial.  At  the  time  of  the  sale  to  Oats,  Cobb 
explained  to  him  the  conditions  under  which 
he  acquired  the  land  which  he  held.  Hyde 
died  soon  after  Cobb  went  into  possession, 
and  Cobb  died  before  the  trial.  Both  Mrs. 
Cobb  and  Oats  testified  that  during  the 
time  they  respectively  held  possession  of  the 
land  claimed  by  them  they  had  no  actual 
possession  of  any  other  part  of  the  1,107 
acres,  nor  did  they  claim  the  same  for  Hyde 
or  his  heirs  or  assigns,  but  that  they  only 
claimed  and  held  the  part  acquired  by  Cobb 
from  Hyde  in  the  manner  detailed.  Cobb 
and  wife  executed  no  deed  to  Oats  at  the 
time  the  latter  purchased,  and  the  160  acres 
claimed  by  them  was  not  surveyed  and  Its 
boundaries  defined  until  about  the  year  1900, 
at  which  time  Cobb  and  wife  executed  a 
deed  conveying  to  Oats  the  160  acres  they 
claimed  to  have  acquired  from  Hyde.  We 
think  that  under  the  facts  of  this  case  when 
Cobb  and  wife,  under  their  agreement  with 
Hyde  that  they  could  have  as  much  land  in 
the  northern  part  of  the  tract  of  1,107  acres 
as  they  desired  for  a  home,  entered  upon  the 
land,  built  their  residence  upon  it,  and  clear- 
ed and  put  in  cultivation  16  acres  of  it,  the 
title  to  the  amount  they  elected  to  take  for 
a  home  passed  to  them.  Certainly  the  con- 
tract, when  acted  upon  by  Cobb  and  wife, 
gave  them  a  right  and  title  in  the  land  ac- 
tually occupied  by  them  superior  to  that  of 
Hyde.  It  was  not  the  legal  title,  it  is  true, 
but  It  was  such  title  as  would  sustain  an 
action  of  trespass  to  try  title  or  defeat  such 
an  action  brought  against  them  by  Hyde  or 
those  holding  under  him. 

Being,  then,  the  owners  of  the  land  occu- 
pied by  them,  they  could  not  be  holding  it 
as  the  tenant  of  Hyde  or  his  vendees;  and 
when  Oats  succeeded  to  the  title  of  Cobb 
and  wife  he  occupied  no  different  position 
toward  Hyde  or  his  assigns.  Neither  Cobb 
nor  Oats  regarded  himself  as  tenant  of 
Hyde;  and  the  fact  that  Cobb  and  wife  did 
not  receive  a  deed  of  conveyance  from  Hyde 
would  not  convert  their  ownership  of  the 
land  into  a  tenancy  under  Hyde  and  those 
claiming  under  him.  Cobb  and  wife  at  no 
time  had  actual  possession  of  any  part  of 
-the  1,107-acre  tract,  except  the  15  acres  up- 
on which  their  residence  and  improvements 
were  situated,  and  Oats'  actual  possession 
after  he  bought  from  Cobb  was  limited  to 
the  land  actually  occupied  by  Cobb.  Car- 
lyle  v.  Pruett,  87  Tex.  Civ.  App.  384,  84  8. 
W.  372. 

We  think,  therefore,  that  the  refusal  of  th<- 
trial  courc  to  charge  the  jury  on  the  theory 


that  the  occupancy  of  Cobb  and  Oats  was  as 
tenants  of  Hyde  and  bis  vendees,  as  com- 
plained of  in  appellant's  several  assignments 
of  error,  was  correct,  and  the  assignments 
are  overruled. 

We  have  examined  all  the  assignments  of 
error  urged  by  appellant,  and  are  of  the 
opinion  that  none  of  them  presents  revers- 
ible error. 

The  judgment  of  the  district  court  is  af- 
firmed. 
Affirmed. 


LA  BRIE  et  al.  v.  McKIM  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  7, 
1909.) 

1.  Judgment  (|  956*)  —  Constbuction— Am- 
biguity—Parol  Evidence. 

Plaintiffs,  who  were  eight  of  the  grand- 
children of  decedent,  there  being  other  grand- 
children who  were  not  parties,  sued  to  recover 
a  tract  which  was  a  part  of  decedent's  estate, 
making  D„  who  held  the  interest  of  three  of 
decedent's  children,  a  party  and  the  judgment 
awarded  the  land  to  D.  and  the  eight  plaintiffs 
therein,  to  be  held  by  D.  as  one  party  and 
by  the  said  plaintiffs  collectively  as  the  second 
party,  as  they  or  those  under  whom  they  claim- 
ed would  be  entitled  to  the  same  as  heirs  of 
decedent.  The  trial  court  held  that  plaintiffs, 
the  grandchildren,  represented  decedent's  four 
children  by  Inheritance,  and  that  the  judgment 
awarded  D.  a  three-sevenths  Interest  in  the  land 
and  the  remaining  four-sevenths  thereof  to 

SlaintUfs,  but  the  grantee  of  D.'s  interest  un- 
er  the  judgment  claims  that  it  awarded  D. 
such  proportion  of  the  tract  as  the  interest  of 
decedent's  three  children  under  whom  he  held 
bore  to  the  Interests  of  plaintiffs  as  heirs  of 
decedent  Held,  that  the  judgment  was  am- 
biguous, and  was  as  susceptible  of  the  latter 
construction  as  that  placed  upon  it  by  the 
court,  so  that  extrinsic  evidence  should  be  ad- 
mitted to  show  the  agreement  as  to  the  terms 
of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  {  1824;  Dec.  Dig.  I  956.*] 

2.  Judgment  (J  955*)— Identity  or  Pasties— 
Sufficiency  of  Evidence. 

In  a  suit  to  partition  land,  which  had  been 
awarded  by  an  agreed  judgment  in  a  suit  to 
recover  the  land,  -  to  representatives  of  dece- 
dent's children  and  one  who  held  through  a 

Sart  of  them,  evidence  held  not  to  sustain  a 
nding  that  seven  of  decedent's  children  were 
represented  by  heirs  in  the  suit  in  which  the 
agreed  judgment  was  entered. 

[Ed.  Note.— For  other  cases,  see  Judgmv.it, 
Cent  Dig.  gf  1819-1821 ;  Dec  Dig.  |  930.*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  J.  D.  La  Brie  and  others  against 
A  J.  McKlm  and  others.  From  the  judg- 
ment, plaintiffs  appeal.  Reversed  and  re- 
manded 

Greer  &  Minor  and  Goodrich  &  Sjnnott, 
for  appellants.  B.  P.  Padgett  and  Hamilton 
&  Mlnton,  for  appellees. 

PLEASANTS,  O.  J.  This  is  a  suit  for  par- 
tition of  a  tract  of  500  acres  of  land,  a  part 
of  the  James  McKim  league  in  Sabine  conn- 
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West,  Minnie  Sanders  and  husband,  C.  F. 
Sanders,  A.  J.  McKlm,  Mike  McKlm,  Una 
Toungblood  and  husband,  Thomas  Young- 
blood,  Nancy  McMillan  and  husband,  J.  A. 
McMillan,  Mary  Ann  Saxon,  W.  F.  Brewer, 
Sam  Small,  and  J.  M.  Barney.  George  C. 
Greer  was  made  a  party  under  allegations 
charging  that  he  had  conveyed  to  plaintiff 
the  interest  in  the  land  claimed  by  him  by 
general  warranty  deed,  and  was  liable  to 
plaintiff  on  bis  warranty  for  the  purchase 
price  of  such  portion  "of  the  land  so  conveyed 
as  it  might  be  found  plaintiff  was  not  enti- 
tled to  recover.  All  parties  claimed  under  an 
agreed  Judgment  rendered  In  the  district 
court  of  Sabine  county  on  August  18,  1897, 
and  the  quantity  of  Interest  of  the  several 
parties  depends  upon  the  construction  of  this 
Judgment 

The  suit  In  which  this  Judgment  was  ren- 
dered was  brought  by  A.  J.  McKlm,  Mike  Mc- 
Klm, Llna  Toungblood  and  husband,  N.  O. 
McMillan  and  husband,  Mary  Ann  Saxon,  W. 
F.  Brewer,  Sam  Small,  and  J.  M.  Barney  and 
husband,  as  heirs  of  James  McKlm,  against 
John  McElroy  and  others,  to  recover  the 
James  McKim  league.  Either  as  defendants 
or  Interveners,  W.  L.  Douglass,  Hugh  Belk- 
nap, Alice  Belknap,  and  Clara  B.  Wolcott 
were  also  parties  to  said  suit,  Douglass  claim- 
ing to  own  the  Interest  of  three  of  the  chil- 
dren of  James  McKlm,  and  the  Belknaps  and 
Clara  Wolcott  claiming  the  entire  league  un- 
der conveyance  from  James  McKim.  After 
the  suit  had  been  pending  for  some  time,  it 
was  settled  by  agreement,  and  the  COO  acres 
of  land  In  controversy  was  awarded  to  Doug- 
lass and  the  plaintiffs  In  said  suit.  This 
award  Is  made  In  the  following  language : 

"To  W.  L.  Douglass  and  A.  J.  McKlm,  Mike 
McKlm,  Llna  Toungblood,  J.  A.  McMillan, 
Mary  Ann  Saxon,  W.  F.  Brewer,  Sam  Small, 
J.  M.  Barney,  Block  No.  One,  containing  500 
acres,  as  hereinafter  described  to  be  held  and 
owned  by  W.  L.  Douglass  as  one  party,  and 
said  A.  J.  McKlm,  Mike  McKlm,  Llna  Toung- 
blood, J.  A.  McMillan,  Mary  Ann  Saxon,  W. 
F.  Brewer,  Sam  Small  and  J.  M.  Barney,  col- 
lectively, as  second  party,  as  they  or  those 
under  whom  they  claim  would  be  entitled  to 
the  same  as  the  heirs  of  James  McKim,  de- 
ceased." 

The  determination  of  this  appeal  depends 
upon  the  meaning  of  the  clause,  "as  they  or 
those  under  whom  they  claim  would  be  en- 
titled to  the  same  as  the  heirs  of  James  Mc- 
Kim, deceased." 

The  original  grantee  of  the  league,  James 
McKlm,  left  eight  children,  who  inherited 
whatever  title  he  may  have  had  In  this  league 
at  the  time  of  his  death.  W.  L.  Douglass,  at 
the  time  this  suit  was  brought  and  at  the 
time  this  Judgment  by  agreement  was  ren- 
dered, owned  the  Interest  of  three  children. 


McKim  were  not  parties  to  the  suit  The 
trial  court  held  that  these  plaintiffs  repre- 
sented by  Inheritance  the  interest  of  four  of 
the  children  of  James  McKlm,  and  that,  by 
the  terms  of  the  Judgment  before  set  out,  W. 
L.  Douglass,  who,  as  before  stated,  held  the 
Interest  of  three  of  said  children,  wbb  award- 
ed a  three-sevenths  Interest  In  said  000  acres 
of  land,  and  the  remaining  four-sevenths 
thereof  was  awarded  to  the  plaintiffs  In  said 
suit  The  appellant  owns  the  Interest  in  said 
land  awarded  to  Douglass  by  said  Judgment, 
and  the  appellees  own  the  remainder  of  the 
tract 

Appellant  claims  (1)  that  said  Judgment  is 
unambiguous  and  awarded  to  Douglass  such 
proportion  of  the  600  acres  of  land  as  the 
Interest  of  the  three  children  of  McKlm,  un- 
der whom  he  held,  bore  to  the  Interest  of  the 
plaintiffs  In  said  suit,  as  heirs  of  said  James 
McKim;  and  (2)  that,  If  the  language  of 
the  judgment  is  ambiguous,  the  evidence  of- 
fered by  plaintiff  and  improperly  excluded  by 
the  Court  shows  that  this  was  the  Intention 
of  the  parties  to  said  Judgment 

We  do  not  think  the  judgment  can  be  held 
to  be  clear  and  unambiguous,  and  it  seems  to 
us  that  it  is  Just  as  susceptible  of  the  con- 
struction contended  for  by  appellant  as  that 
placed  upon  It  by  the  court  Such  being  the 
case,  extrinsic  evidence  was  admissible  to 
make  clear  the  meaning  of  the  language  used 
and  the  true  agreement  of  the  parties,  and 
the  trial  court  erred  in  excluding  such  evi- 
dence. Hueske  v.  Broussard,  55  Tex.  201; 
Ullman,  Lewis  &  Co.  v.  Babcock,  63  Tex.  70; 
Gardner  v.  Watson,  76  Tex.  25,  18  S.  W. 
39;  Faulk  v.  Dashiell,  62  Tex.  646,  50  Am. 
Bep.  642. 

The  trial  court  also  erred  in  finding  as  a 
fact  that  seven  of  the  children  of  James  Mc- 
Klm were  represented  by  heirs  in  said  suit 
In  which  the  agreed  judgment  before  set  out 
was  rendered.  The  only  evidence  upon  which 
this  finding  was  based  as  to  two  of  said 
children  is  that  William  McKlm,  one  of  the 
children  of  James  McKlm,  had  a  son  named 
James  McKim,  and  one  of  the  parties  to  said 
suit  was  A.  J.  or  Jack  McKlm,  and  that  Jane 
Westover,  another  of  the  children  of  James 
McKlm,  left  as  one  of  her  surviving  heirs  a 
daughter  or  granddaughter  named  Rose 
Small,  and  that  one  of  the  parties  to  said 
suit  was  named  Sam  Small.  There  Is  no 
evidence  tending  to  Identify  A.  J.  or  Jack 
McKlm  with  James  McKlm,  Jr.,  the  son  of 
William  McKlm,  or  to  show  that  the  Sam 
Small  who  was  a  party  to  said  suit  was  con- 
nected In  any  way  with  the  Rose  Small  who 
was  an  heir  of  Jane  Westover.  We  think 
the  evidence  was  clearly  insufficient  to  sus- 
tain the  findings  above  mentioned. 

No  other  errors  which  would  require  a  re- 
versal are  pointed  out  In  appellant's  brief. 
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For  the  errors  Indicated,  the  Judgment  ia 
(evened  and  the  cause  remanded. 
Reversed  and  remanded. 


IBVIN  v.  JOHNSON  et  si. 

(Court  of  Civil  Appeals  of  Texas.    Jane  21, 
1909.) 

1.  Appeal  and  Ebbob  ft  1068*)— Harmless 
Error — Instructions — Otheb  Grounds  of 
Judgment. 

Where,  in  trespass  to  try  title,  in  which 
defendant  claimed  that  the  deed  to  plaintiff  was 
procured  by  fraud,  and  that  the  property  was 
the  separate  property  of  defendant's  former 
wife,  the  Jury  found  that  the  deed  was  invalid 
for  fraud,  any  error  in  instructing  that  the 
evidence  showed  that  the  property  was  pur- 
chased* by  the  mother  of  defendant's  former  wife 
and  given  to  her,  when  the  evidence  showed  that 
it  was  either  her  separate  property  or  con- 
veyed to  her  in  trust  for  her  eldest  child,  did 
not  require  reversal. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  »  4225-4228;  Dec.  Dig.  | 
1068.*] 

2.  Descent  and  Distribution  (I  52*)— Per- 
sons Entitled  —  Surviving  Husband  — 
Wife's  Separate  Estate. 

Whether  property  was  the  separate  estate 
of  defendant's  deceased  wife  or  was  conveyed 
to  her  in  trust  for  her  eldest  child,  defend- 
ant in  either  event  would  take  some  interest 
therein  upon  the  death  of  hia  wife  and  five  of 
their  six  children. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  I  52.*] 
8.  Appeal  and  Error  (J  742*)— Briefs— Suf- 
ficiency of  Statements. 

An  assignment  of  error  not  in  compliance 
with  the  rules  for  briefing,  in  that  It  was  not 
followed  by  such  a  statement  as  would  enable 
the  Supreme  Court  to  intelligently  pass  upon 
it,  will  not  be  considered  on  appeal. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000;  Dec.  Dig.  |  742.*] 

4.  Trial  (f  251*)— Instructions— Conform- 
ity to  Issues. 

In  trespass  to  try  title  to  land  conveyed 
to  plaintiff  by  defendant,  which  defendant 
claimed  was  the  separate  estate  of  his  former 
wife,  it  was  error  to  submit  to  the  jury  whether 
plaintiff  knew,  when  purchasing,  that  the  prop- 
erty was  the  separate  estate  of  defendant's 
former  wife,  where  defendant  did  not  allege 
such  knowledge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  587-605;  Dec.  Dig.  5  251.*] 

6.  Appeal  and  Error  ({  1068*)— Harmless 

Error— Instructions. 

Where,  in  trespass  to  try  title,  in  which 
defendant  claimed  that  the  deed  to  plaintiff 
was  procured  from  him  by  fraud,  and  that 
the  property  conveyed  was  the  separate  prop- 
erty of  defendant's  former  wife,  in  that  it  was 
given  to  her  by  her  mother  or  given  in  trust 
for  ber  eldest  child,  since  defendant  in  any 
event  took  some  interest  in  the  property  on 
his  wife's  death,  a  judgment  for  him  must  be 
predicated  on  the  jury's  finding  that  the  deed 
was  procured  by  fraud,  so  that  the  submission 
of  the  question  whether  plaintiff  knew  the  nrop- 
erty  waa  the  wife's  separate  property,  without 
any  allegations  of  such  knowledge  by  plaintiff, 
was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  4225-1228;  Dec.  Dig.  | 
1068.*] 


6.  Trial  (i  250*)— Instructions— Conform- 
ity to  Pleadings. 

Where,  in  trespass  to  try  title  to  land 
conveyed  to  plaintiff  by  defendant,  it  was  nei- 
ther alleged  nor  proved  by  defendant  that  the 
deed  was  not  delivered,  it  waa  error  to  submit 
the  issue  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  584-586;   Dec.  Dig.  $  250.*] 

7.  Deeds  (|  194*)— Delivery— Presumption 
from  Possession. 

A  deed  executed  to  plaintiff,  being  in  his 
possession,  is  presumed  to  have  been  delivered 
by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  {  194.*] 

8.  Trespass  to  Try  Title  (f  45*)— Instruc- 
tions— Burden  of  Proof. 

In  trespass  to  try  title  to  property  con- 
veyed to  plaintiff  by  defendant  by  a  deed  ab- 
solute on  its  face,  where  defendant  claimed  that 
the  deed  was  intended  aa  a  mortgage  of  home- 
stead property  and  was  void,  and  asked  to  have 
it  canceled,  it  was  error  merely  to  charge  that 
the  burden  was  upon  plaintiff  to  make  out  bis 
case  by  a  preponderance  of  the  evidence,  and 
upon  defendant  to  make  out  his  case  on  his 
cross-bill  by  a  preponderance  of  the  evidence,  as 
the  jury  should  have  been  instructed  as  to  the 
effect  of  the  deed  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  i  45.*] 

9.  Witnesses  (f  388*)— Impeachment— Gen- 
eral Reputation. 

While  defendant's  reptuation  for  honesty 
and  fair  dealing  could  not  be  shown,  it  was 
error  to  exclude  testimony  of  his  general  repu- 
tation for  truth  and  veracity  in  the  community 
by  a  witness  who  knew  such  reputation;  de- 
fendant being  an  important  witness  upon  the 
vital  issues. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  II  1114,  1115,  1118;  Dec.  Dig.  f 
338.*] 

10.  Appeal  and  Error  (|  499*)— Proceed- 
ings in  Record— Bill  of  Exceptions- 
Grounds  of  Objection. 

The  grounds  of  objection  to  the  exclusion 
of  testimony  should  be  shown  by  the  hill  of 
exceptions,  In  order  to  make  the  assignment  of 
error  in  excluding  the  testimony  available  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2297;  Dec.  Dig.  |  499.*] 

11.  Appeal  and  Error  (f  692*)— Proceed- 
ings Not  in  Record— Bill  of  Exceptions 
—Sufficiency. 

An  assignment  of  error  to  the  exclusion'  of 
certain  questions  cannot  be  sustained  on  appeal, 
where  the  bill  of  exceptions  did  not  show  what 
the  answer  thereto  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2905-2909;  Dec.  Dig.  f 
692.*] 

12.  Trial  (|  83*)— Reception  of  Evidence- 
Objections— Statement  of  Grounds— Ne- 
cessity. 

An  objection  to  testimony  which  states  no 
grounds  therefor  should  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  194;  Dec.  Dig.  |  83.*] 

13.  Deeds  ({  69*)— Validity— Mistake— Mu- 
tual Mistake— Necessity. 

If  the  grantee  understood  that  a  deed  ab- 
solute on  its  face  was  to'  operate  as  an  absolute 
conveyance,  and  was  not  guilty  of  fraud  in 
procuring  it  it  could  not  be  avoided  because  the 
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W.  P.  Hamblen,  Judge. 

Action  by  W.  H.  Irvln  against  James 
Johnson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

See,  also,  44  Tex.  Civ.  App.  436,  88  S.  W. 
405. 

S.  H.  Brashear,  for  plaintiff  In  error. 

REESE,  J.  This  is  a  suit  in  trespass  to 
try  title  by  W.  H.  Irvln  against  James  John- 
son, Fannie  Johnson,  his  wife,  and  Sarah,  a 
minor,  only  surviving  child  of  the  said  James 
and  a  former  wife,  Fannie  Wyatt  Johnson, 
to  recover  a  lot  in  the  city  of  Houston.  De- 
fendants, in  their  answer,  set  up  the  fol- 
lowing defenses:  First,  the  deed  for  the 
property  from  James  Johnson  and  Fannie, 
his  present  wife,  to  W.  H.  Irvln;  was  pro- 
cured by  fraud  on  the  part  of  said  Irvln; 
second,  that  said  instrument  was  Intended 
by  the  parties  to  be  a  mortgage  or  security, 
and  the  property  being,  at  the  time,  the 
homestead  of  defendants,  was  void;  and 
third,  that  the  property  so  conveyed  was  the 
separate  estate  of  Fannie  Wyatt  Johnson, 
the  former  wife  of  said  James  Johnson.  De- 
fendants prayed  that  the  deed  referred  to  be 
canceled  and  held  for  naught  The  case  was 
tried  with  a  Jury,  and  a  verdict  returned 
upon  special  issues,  upon  which  judgment 
was  rendered  for  defendants  for  the  land, 
and  canceling  the  deed  and  removing  cloud. 
From  this  Judgment,  plaintiff  prosecutes  this 
writ  of  error.  This  is  a  second  appeal  in 
this  case.  See  44  Tex.  Civ.  App.  436,  98  S. 
W.  405. 

The  court  instructed  the  Jury  that  the  un- 
disputed evidence  was  that  the  property  In 
controversy  was  purchased  by  Viney  Wyatt 
and  by  her  given  to  her  daughter,  Fannie 
Wyatt  Johnson;  that  Fannie  Wyatt  John- 
son was  the  mother  of  defendant  Sarah 
Johnson;  and  that  at  the  time  of  her  death 
Fannie  Wyatt  Johnson  left  six  children,  all 
of  whom  are  now  dead  except  said  Sarah. 
The  giving  of  this  charge  is  assailed  by  the 
first  assignment  of  error. 

The  property  was  conveyed  by  W.  R,  Bak- 
er to  Fannie  Johnson,  the  first  wife,  by  deed 
dated  subsequent  to  her  marriage  to  James 
Johnson,  and  recites  that  the  consideration 
was  $150  paid  by  her.  It  does  not  appear 
on  the  face  of  the  deed  to  have  been  so  con- 
veyed as  her  separate  property,  but  the  un- 
disputed evidence  showed  that  the  property 
was  a  gift  from  the  mother  of  Fannie  Wy- 
att Johnson  to  ber  daughter,  either  for  her- 
self or  In  trust  for  her  first-born  child,  a 
daughter.   It  is  true  that  the  witnesses  tes- 


by  the  mother  of  Fannie  some  time  before 
the  marriage  of  the  latter  to  James  Johnson 
was  also  testified  to  by  Nichols,  who  ap- 
pears entirely  disinterested.  The  other  wit- 
nesses appear  to  be  quite  Ignorant  persons, 
and  are  very  much  mixed  in  their  statements 
as  to  the  details  of  the  manner  In  which  the 
property  was  acquired,  but  we  think  this  is 
due  largely  to  their  ignorance.  It  seems  to 
be  fairly  established  by  the  undisputed  evi- 
dence that,  notwithstanding  the  date  and 
the  force  of  the  deed,  which  would  on  Its 
face  vest  the  property  in  the  community,  It 
was  in  fact  not  community,  but  either  the 
separate  estate  of  Fannie  Wyatt  Johnson, 
or  conveyed  to  her  in  trust  for  her  oldest 
child.  In  either  case  James  Johnson,  by  the 
death  of  his  wife,  and  the  subsequent  de  < 
of  five  of  their  six  children,  became  entitled 
to  a  certain  Interest  In  the  property.  As  the 
Judgment  was  based  upon  answers  of  the 
Jury  Invalidating  the  deed  to  Irvin  abso- 
lutely, the  charge,  even  If  not  entirely  cor- 
rect, does  not  present  grounds  for  reversal. 

There  is  no  merit  in  the  contention  of 
plaintiff  in  error  that  the  deed  to  Fannie 
Johnson,  even  as  a  gift  from  her  mother,  is 
to  be  taken  as  a  gift  to  her  and  her  hus- 
band jointly.  The  undisputed  evidence  ex- 
cludes any  such  presumption,  even  if  the 
deed,  being  a  gift,  were  susceptible  of  such 
construction. 

The  second  assignment  of  error  is  not  fol- 
lowed by  such  statement  as  would  enable 
us  to  intelligently  pass  upon  It,  and  Is  not 
in  compliance  with  the  rules  for  briefing, 
and  will  not  be  considered. 

We  are  inclined  to  think  that  the  evidence 
did  not  authorize  the  submission  to  the  jury, 
by  the  special  instruction,  of  the  issue  as  to 
whether  Johnson  executed  the  deed  to  Irvln 
under  the  belief  that  it  was  a  receipt  From 
the  rambling,  Incoherent,  and  confusing 
statement  of  the  witnesses  on  this  point, 
as  they  are  presented  In  the  statement  of 
facts,  it  is  exceedingly  difficult,  if  not  impos- 
sible, to  get  a  clear  understanding  as  to 
what  Johnson  and  his  wife  did  believe  they 
were  signing  when  they  executed  the  deed 
under  which  Irvln  claims  the  property.  It 
is  only  clear,  if  their  testimony  is  true,  that 
they  were  Imposed  upon  and  Induced  to  sign 
a  paper  which  was  not,  at  all  events,  what 
it  purported  to  be,  an  absolute  conveyance 
of  the  land.  The  allegations  of  the  second 
amended  petition  upon  which  the  case  was 
tried  are  that  the  instrument  was  believed 
by  Johnson  to  be  "a  receipt  for  their  money 
to  be  paid  and  a  mortgage  of  their  home 
for  same,"  which  is  almost  as  confusing  as 
Johnson's  testimony.    By  their  answer  to 
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the  fourth  question  the  jury  rather  nega- 
tives this  allegation. 

Objection  Is  made  by  the  eighth  assign- 
ment of  error  that  the  court  erred  in  pro- 
pounding, in  the  charge  to  the  jury*  the  fol- 
lowing question:  "Did  the  plaintiff  know, 
at  the  time  he  took  the  deed  to  said  prop- 
erty, that  the  same  had  been  paid  for  by  the 
separate  means  of  Fannie  Wyatt  Johnson, 
the  first  wife  of  James  Johnson,  or  that  It 
had  been  deeded  to  her  with  the  intentlor 
of  making  it  a  gift  to  her?"  As  to  the  first 
of  this  question,  there  was  no  evidence 
whatever  that  the  property  was  paid  for 
with  the  separate  means  of  Fannie  Wyatt 
Johnson.  All  of  the  testimony  was  that  It 
was  a  gift  from  her  mother,  as  the  court 
had  Instructed  the  Jury.  The  objection  to 
the  charge  is  that  there  was  no  pleading 
that  plaintiff  had  the  knowledge  referred  to, 
at  the  time  be  took  the  deed,  and  this  i 
true.  For  this  reason,  it  was  error  to  sub- 
mit this  Issue.  It  appears  to  us,  however, 
that  in  view  of  the  fact  that  James  John- 
son, at  all  events,  had  some  Interest  in  the 
property,  which  would  have  passed  by  th' 
deed  unless  it  was  executed  under  such  cir- 
cumstances as  to  avoid  it  entirely,  the  Judg 
ment  must  be  predicated  upon  the  answers 
of  the  Jury  upon  the  Issues  that  the  deed 
was  procured  by  fraud,  and  was  inoperative 
cither  as  a  deed  or  mortgage,  as  the  prop- 
erty was  the  homestead  of  defendants  at  thr 
time.  Upon  another  trial,  however,  we  sug- 
gest such  amendment  of  the  pleadings  af» 
will  present  this  Issue  of  the  knowledge  of  Ir- 
vln  as  to  the  character  of  the  title  to  the 
property. 

We  sustain  the  twelfth  assignment  of  er- 
ror, which  complains  of  the  submission  to 
the  Jury  of  the  Issue  of  the  delivery  of  th 
deed  to  Irvin.  There  was  neither  pleading 
nor  evidence  that  the  deed  or  paper  execut- 
ed by  Johnson  and  wife  was  not  delivered. 
It  being  In  Irvln's  possession,  the  presump- 
tion Is  that  it  was  delivered  to  him  by  the 
grantors. 

We  think  it  was  not  proper  to  charge  the 
Jury  that  the  burden  of  proof  was  upon  the 
plaintiff  to  make  out  his  case  by  a  preponder- 
ance of  the  testimony,  and  upon  the  defend- 
ants to  make  out  their  case  made  by  their 
cross-bill  by  a  preponderance  of  the  testi- 
mony, without  going  further  than  this.  This 
kind  of  a  charge  did  not  meet  the  objection 
on  account  of  which  the  Judgment  was  re- 
versed on  the  former  appeal.  Irvin  v.  John- 
son. 44  Tex.  Civ.  App.  436,  98  S.  W.  405. 

The  plaintiffs  case  rested  upon  his  deed  to 
the  property,' and  entitled  him  to  recover,  at 
least  against  James  and  Fannie  Johnson, 
without  further  evidence.  Whether  the  deed 
to  Fannie  Johnson,  the  first  wife,  conveyed 
the  property,  as  was  the  presumption  on  the 
face  of  the  deed,  to  the  community,  or  was  a 
gtft  to  Fannie  Johnson  from  her  mother,  in 
her  own  right,  or  to  be  held  in  trust  for  her 
first-born  child,  as  the  witness  positively  tes- 


tified, upon  Its  face  it  conveyed  whatever  In- 
terest James  Johnson  had  in  the  property  to 
Irvin.  To  avoid  this  effect  it  was  incumbent 
upon  defendants  to  show  that  the  deed  was 
not  Intended  to  have  this  effect  Where  it  is 
sought  thus  to  Impeach  a  deed  by  parol,  the 
jury  should  have  been  instructed  as  to  the 
effect  of  the  deed.  We  do  not  think  the 
charge  given  was  sufficient  on  this  point,  but 
that  the  court  should  have  given  the  charge 
requested  by  plaintiff,  the  refusal  of  which  is 
made  the  basis  of  the  twenty-fourth  assign- 
ment of  error. 

Several  charges  along  this  line  were  re- 
quested by  plaintiff,  all  of  which  were  refus- 
ed, as  set  out  in  the  several  assignments  of 
error,  and  we  think  properly  refused,  as  they 
were  subject  to  the  objection  that  they  were 
argumentative  and  went  farther  than  was 
necessary  or  proper  as  to  the  presumptions 
arising  from  the  face  of  the  deed.  The 
charge  referred  to  in  the  twenty-fourth  as- 
signment, however,  should  have  been  given. 
Baylor  v.  Hopf,  81  Tex.  641,  17  S.  W.  230. 

The  court  erred  In  excluding  the  testimony 
of  the  witness  Aaron  Levy  as  to  the  general 
reputation  of  James  Johnson,  for  truth  and 
veracity,  in  the  community.  The  witness 
had  testified  that  he  was  acquainted  with 
such  reputation.  Testimony  as  to  Johnson's 
reputation  for  honesty  and  fair  dealing  was 
not  admissible,  bnt  he  was  a  witness,  and  a 
most  Important  witness,  for  defendants  upon 
the  vital  issues  In  the  case,  and  plaintiff 
should  have  been  allowed  to  prove  by  proper 
testimony  his  general  reputation  for  truth 
and  veracity  in  the  community  in  which  he 
lived.  The  assignment  of  error  presenting 
the  point,  however,  cannot  be  sustained,  as 
the  bill  of  exceptions  does  not  state  what  was 
the  ground  of  objection  to  his  testimony,  nor 
what  his  answer  would  have  been  to  the 
question  asked  him. 

It  does  not  appear  what  was  the  ground  of 
objection  to  the  testimony  of  the  plaintiff 
Irvin,  as  set  out  in  the  thirty-fifth  assign- 
ment of  error  and  plaintiff's  bill  of  exception 
No.  4.  An  objection  to  testimony  which  states 
no  grounds  therefor  should  be  disregarded. 
If  the  grounds  of  objection  are  stated,  they 
should  be  embodied  in  the  bill  of  exceptions, 
so  that  this  court  may  understand  the  ruling 
of  the  trial  court 

We  have  not  had  the  benefit  of  briefs 
for  defendants  in  error  in  this  case,  and  we 
have  been  much  embarrassed  In  arriving  at 
an  Intelligent  understanding  of  the  evidence 
by  the  way  in  which  the  statement  of  facts 
has  been  prepared.  The  testimony  of  the 
witnesses  presents  for  the  most  part  an  inco- 
herent mass  of  disjointed,  confusing,  and 
sometimes  seemingly  contradictory  state- 
ments. No  attempt  seems  to  have  been  made 
to  bring  order  out  of  this  chaos  In  the  prep- 
aration of  the  statement  of  facts,  which  seem 
to  be  simply  a  copy  of  the  stenographer's 
notes  of  the  testimony,  with  the  questions 
only  left  out 
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not  guilty  of  fraud  In  procuring  Its  execu- 
tion, then  it  would  not  be  sufficient  to  avoid 
tbe  deed  that  the  grantors  therein  understood 
it  otherwise.  Either  fraud  on  Irvin's  part. 
In  procuring  the  deed,  or  a  mutual  under- 
standing on  his  part  and  that  of  tbe  grantors 
that  it  should  not  operate  as  a  deed,  but  as 
something  else,  was  necessary  to  authorize 
Its  cancellation  as  a  deed.  The  charge  of  the 
court,  In  tbe  special  Issue  submitted,  did  not 
present  this  issue  of  Irvin's  understanding 
as  to  the  paper,  except  in  the  fourth  question 
submitted  as  to  whether  there  was  an  agree- 
ment or  understanding  between  Irvln  and 
Johnson  that  the  deed  should  operate  as  a 
mortgage,  but  this  the  jury  answered  in  the 
negative.  Outside  of  this  question,  the  spe- 
cial issues  are  directed  solely  to  Johnson's 
understanding  and  Intention  with  regard  to 
this  paper. 

Except  as  bereln  indicated,  none  of  tbe  as- 
signments present  reversible  error,  and  they 
are  severally  overruled.  For  the  errors  In- 
dicated, the  Judgment  Is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


MORONEY  HARDWARE  CO.  t.  GOODWIN 
POTTERY  CO. 

(Court  of  Civil  Appeals  of  Texas.   Jan.  13, 
1909.) 

1.  Commerce  (J  40*) — Interstate  Commerce. 

A  contract  made  in  Texas  for  tbe  sale  of 
goods  to  a  resident  corporation  by  a  foreign  cor- 
poration to  be  shipped  from  a  sister  state  to 
the  buyer  in  Texas  affects  interstate  commerce, 
and  is  not  subject  to  the  Texas  anti-trust  laws. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  jj  29 ;  Dec  Dig.  {  40. •] 

2.  Monopolies  (S  17*)— Restraint  of  Trade 
—Contracts. 

A  corporation  engaged  in  the  manufacture 
and  sale  of  pottery  in  a  sister  state  and  a  mem- 
ber of  a  trust  contracted  to  sell  and  deliver  pot- 
tery to  a  domestic  corporation.  The  prices  to 
be  paid  were  regulated  by  the  trust.  The  con- 
tract required  the  buyer,  before  being  entitled 
to  stipulated  premiums,  to  confine  its  purchases 
of  such  goods  for  a  period  of  one  year  to  the 
seller,  but  there  was  no  agreement  whereby  it 
forfeited  any  right  on  its  failure  to  do  so.  Held, 
that  the  contract  was  not  in  restraint  of  trade, 
and  was  not  in  violation  of  the  Sherman  anti- 
trust act  (Act  July  2,  1890,  c.  047,  20  Stat.  209 
IU.  S.  Comp.  St.  1901,  p.  3200]). 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  t  13;  Dec.  Dig.  f  17.*] 

3.  Sales  (J  188*)  —  Contracts  —  Construc- 
tion. 

A  buyer  entitled  to  discounts  on  ordering  a 
specified  quantity  of  goods  from  the  seller  who 
fails  to  order  such  quantity  is  not  entitled  to 
the  discounts. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  500;  Dec.  Dig.  {  188.*! 


discount  was  agreed  on,  a  corresponding  dis- 
count of  10  per  cent,  was  to  be  allowed  on  dec- 
orated goods,  the  buyer  could  not  complain  be- 
cause the  court  did  not  allow  60  per  cent,  dis- 
count on  decorated  ware. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  {  26 ;  Dec  Dig.  5  13.*] 

5.  Costs  (8  32*)— Prevailing  Party— Par- 
tial Recovery. 

A  seller  suing  for  the  balance  due  for  goods 
sold  and  delivered  who  recovers  judgment  in 
any  amount  is  entitled  to  a  judgment  for  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  i  112 ;  Dec  Dig.  §  32.*] 

Appeal  from  Dallas  County  Court;  H.  F. 
Lively,  Judge. 

Action  by  the  Goodwin  Pottery  Company 
against  the  Moroney  Hardware  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Appellee  sued  appellant  to  recover  $361.04, 
tbe  alleged  balance  due  It  for  pottery  sold 
and  delivered  to  defendant,  Including  both 
white  and  decorated  ware,  and  also  to  recover 
$411,  alleged  loss  of  profits  for  failure  to 
order  pottery,  alleged  to  have  been  contract- 
ed for.  In  addition  to  the  general  denial  and 
special  defenses  not  necessary  to  notice,  de- 
fendant pleaded  that  the  contract  sued  upon, 
which  is  hereinafter  set  out,  was  void  under 
the  anti-trust  statutes,  and  that  tbe  goods 
actually  sold  and  shipped  were  of  inferior 
quality,  and  not  In  accordance  with  said  con- 
tract A  Jury  being  waived,  tbe  case  was 
tried  before  the  court,  who  rendered  judg- 
ment for  plaintiff  for  $324.04,  with  Interest 
thereon  and  costs,  but  denied  plaintiff  recov- 
ery for  said  $411,  alleged  loss  of  profits,  and 
certain  other  items,  aggregating  $37,  from 
which  judgment  this  appeal  is  prosecuted. 

There  is  no  statement  of  facts  In  the 
record,  but  the  court  below  filed  Its  conclu- 
sions of  fact  and  law,  which  are  adopted  by 
us  and  are  as  follows,  to  wit: 

"Findings  of  Fact. 

"(1)  At  the  time  of  the  transactions  In- 
volved In  this  suit  and  ever  since  plaintiff, 
Goodwin  Pottery  Company,  was  and  Is  a  pri- 
vate corporation,  engaged  in  the  manufacture 
and  sale  of  pottery  at  East  Liverpool,  Ohio, 
John  S.  Goodwin  being  plaintiff's  superin- 
tendent and  factory  salesman,  and  defendant 
Moroney  Hardware  Company  was  and  is 
a  private  corporation  engaged  in  the  whole- 
sale and  retail  purchase  and  sale  of  hard- 
ware and  pottery  at  Dallas,  Tex„  James  Mor- 
oney being  defendant's  president  and  gen- 
eral manager. 

"(2)  On  February  29,  1904,  Goodwin  came 
to  Dallas  to  arrange  for  a  sale  of  pottery 
from  plaintiff  to  defendant   An  agreement 
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was  reached  between  Goodwin  representing 
plaintiff  and  Moroney,  representing  defend- 
ant, and  thereupon  Moroney,  on  behalf  of  de- 
fendant, handed  Goodwin  on  behalf  of  plain- 
tiff the  following  letter :  *Dallas,  Texas,  Feb. 
20th,  1904.  Goodwin  Pottery  Company,  East 
Liverpool,  Ohio — Gentlemen:  Please  place 
our  order  for  six  cars  of  pottery,  including  all 
kinds  of  your  manufacture  to  be  taken  out 
this  year  at  60%  off,  f.  o.  b.  East  Liverpool, 
Ohio.  60  days  2%  for  cash  in  15  days,  subject 
to  agreed  rebates  on  quantity.  Very  truly 
yours,  Moroney  Hardware  Company.'  The 
above  letter  was  accepted  by  plaintiff  through 
Goodwin,  who  then  advised  defendant  through 
Moroney  that  the  same  was  accepted.  The 
entire  agreement,  however,  was  not  embraced 
in  said  letter  or  order,  as  hereinafter  shown. 

"(3)  At  the  time  said  agreement  was  made, 
plaintiff  was  a  member  of  an  association 
known  as  the  Pottery  Association,  which  em- 
braced upwards  of  80  per  cent,  of  the  pottery 
manufacturers  in  the  United  States.  The 
association  had  a  president,  secretary,  and 
various  other  officers.  The  objects  of  the 
association,  as  testified  to  by  plaintiffs  wit- 
nesses, were  'to  reduce  as  far  as  practical  the 
cost  of  marketing  goods  manufactured  by  Its 
members,  to  maintain,  as  far  as  practical,  a 
uniform  and  equitable  price  to  dealers,  and 
very  particularly  to  Improve,  from  year  to 
year,  by  result  of  frequent  conference  togeth- 
er and  exchange  of  experience,  the  quality  of 
the  goods  manufactured  by  the  members,  and 
to  enable  its  members  to  maintain,  as  nearly 
as  practical,  a  uniform  wage  scale  and  to  so 
continue  the  payment  of  just  and  satisfactory 
wages  to  employes.  ♦  *  •  Members  were 
required  to  report  from  month  to  month  their 
total  sales  of  the  common  grades  of  their 
product,  and  at  the  end  of  the  year  they  were 
required  to  report  the  amount  of  such  com- 
mon grades  of  ware  that  had  been  sold  vari- 
ous dealers,  for  the  purpose  of  determining 
the  total  amount  of  purchases  by  any  cer- 
tain dealer  made  from  various  members  of 
the  association.  The  members  by  mutual 
agreement  paid  into  the  treasury  of  the  as- 
sociation 6  per  cent  of  their  total  sales  of 
common  grades  of  ware,  known  as  premium 
goods.  At  the  end  of  the  year,  as  soon  as 
the  total  purchases  of  any  dealer  could  be 
ascertained  by  the  secretary,  he  was  to  re- 
ceive the  cash  premium  from  the  association 
at  the  percentage  rates  which  his  aggregate 
purchases  entitled  under  the  regular  plan 
provided.  The  amount  paid  to  him  was 
charged  back  to  the  individual  members  re- 
porting the  sales  whlcn  made  up  his  aggre- 
gate, and,  if  the  amount  which  any  of  each 
of  said  members  paid  into  the  treasury  was 
not  sufficient  to  cover  the  premium  earned 
by  the  customers  of  such  member,  then  that 
member  was  required  to  pay  in  an  additional 
amount  sufficient  to  cover  the  entire  premi- 
ums earned  by  its  customers.  In  several 
cases  the  6  per  cent  which  had  been  turned 
Into  the  association  treasury  by  the  members 
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was  Insufficient  to  pay  the  premium  earned  by 
the  customers  of  such  member,  and  he  was 
required  to  advance  an  additional  amount  to 
cover  the  deficit  Any  money  not  required 
to  pay  the  premium  earned  by  the  customers 
of  any  certain  member  was  returned  to 
said  member,  less  his  pro  rata  share  of  ex- 
penses necessary  In  the  maintenance  of  the 
association  and  its  work.'    On  January  1, 

1904,  the  Pottery  Association  issued  to  cus- 
tomers of  its  members,  including  defendant, 
an  instrument  called  'premium  circular'  as 
follows: 

"  'Premium  Circular. 

"  'East  Liverpool,  Ohio,  January  1,  1904. 

'"Gentlemen:  This  1b  to  advise  you  that 
the  Pottery  Association  will  pay,  on  certain 
conditions,  a  premium  in  cash  on  purchases 
of  white  and  decorated  semiporcelain,  white 
granite  and  C.  C.  dinner  and  toilet  wares 
(not  Including  packages,  cash  discounts  and 
other  deductions)  from  any  of  its  members. 
The  basis  of  premium  to  be  paid  will  be  fixed 
on  the  total  or  combined  purchases  during 
the  year  1904  from  any  or  all  of  the  mem- 
bers of  the  association:  ■ 

'"Premium  Schedule. 

"  'On  all  purchases  of  premium  wares,  at 
the  official  prices  made  from  members  of  the 
association,  contracted  for  after  this  date 
and  shipped  during  the  year  1904,  and  paid 
for  In  accordance  with  the  terms  of  sale,  a 
premium  In  cash  will  be  paid  January  15th, 

1905,  or  as  soon  thereafter  as  accounts  can 
be  adjusted,  according  to  the  following 
schedule:  On  purchases  of  $6,000,  1%;  on 
purchases  of  $7,000,  2%;  on  purchases  of 
$8,000,  3%;  on  purchases  of  $9,000,  8%%; 
on  purchases'  of  $10,000,  4%;  on  purchases 
of  $11,000,  4%%;  on  purchases  of  $12,000, 
5%;  on  purchases  of  $13,000,  5.1%;  on  pur- 
chases of  $14,000,  5.2%;  on  purchases  of  $16,- 
000,  5.3%;  on  purchases  of  $16,000,  6.4%;  on 
purchases  of  $17,000,  6.5%;  on  purchases  of 
$18,000,5.6%;  on  purchases  of  $19,000,  5.7%; 
on  purchases  of  $20,000,5.8%;  on  purchases 
of  $21,000, 5.9% ;  on  purchases  of  $22,000, 6%. 
And  for  each  additional  $1,000  up  to  and  In- 
cluding $32,000  add  Vio  of  1%  to  the  pre- 
mium rate,  which  would  make  the  rate  on 
$32,000,  7%  and  for  each  additional  over  and 
above  $32,000  add  Vio  of  1%  to  the  premium 
rate  up  to  and  including  $52,000  upon  which 
the  rate  will  accordingly  be  8%  and  shall  be 
the  maximum  premium  offered.  Conditions 
are  as  follows: 

"  'Condition  1.  The  amount  of  the  premium 
to  be  paid  shall  depend  upon  the  total  or 
combined  purchases  of  premium  wares  from 
any  or  all  the  members  of  the  association. 

'"Condition  2.  You  shall  have  accepted 
and  paid  for  all  your  purchases  made  from 
members  of  the  association  In  conformity 
with  their  established  prices  and  terms. 

"  'Condition  3.  Purchases  or  receipts  of  all 
domestic  premium  wares  (see  condition  6) 
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any  time  Is  reserved,  bat  obligations  accrued 
hereunder  up  to  the  date  of  said  revocation 
shall  be  paid. 

"  'Condition  5.  No  combination  of  two  or 
more  dealers  shall  be  permitted,  under  any 
circumstances,  to  unite  purchases  for  the 
purpose  of  obtaining  increased  premiums. 

'"Condition  6.  Premium  ware:  Premiums 
will  be  paid  on  the  following  lines:  Plain 
white  semiporcelain  dinner  and  toilet  ware. 
Plain  white  granite  dinner  and  toilet  ware. 
Plain  white  C.  C.  dinner  and  toilet  ware. 
Decorated  semiporcelain  dinner  and  toilet 
ware.  Decorated  white  granite  dinner  and 
toilet  ware.  Decorated  O.  C.  dinner  and 
toilet  ware.  Nonpremlum  ware:  Decorated 
spittoons,  Jardinieres,  pedestals,  umbrella 
stands,  and  other  specialties  not  covered  by 
the  above  list  are  not  subject  to  premium, 
nor  shall  such  goods  be  Included  In  estima- 
ting the  premium  amounts  of  any  dealer. 
'"Yours  very  truly, 

"'The  Pottery  Association, 

" '  ,  Treasurer.' 

"The  foregoing  premium  circular  was  be- 
fore the  parties  when  the  order  was  given 
by  defendant  to  plaintiff,  and  it  was  agreed 
that  said  order  was  given  and  accepted  on 
the  terms  and  conditions  stated  In  said  pre- 
mium circular.  The  plaintiff  had  at  the 
time  established  list  prices  on  various  kinds 
of  pottery.  The  contract  between  plaintiff 
and  defendant  provided  that  the  pottery 
should  be  sold  by  plaintiff  to  defendant  f.  o. 
b.  East  Liverpool,  Ohio,  at  60  per  cent  off 
60  days  and  2  per  cent,  cash  in  15  days,  and 
it  was  understood  between  plaintiff  and  de- 
fendant that  the  60  per  cent  off  meant  that 
a  discount  of  60  per  cent,  on  white  goods  im- 
plied a  10  per  cent  discount  on  decorated 
ware,  that  prices  were  made  upon  all  ware 
upon  the  basis  of  discount  agreed  upon  on 
white  ware.  The  clause  In  the  contract 
'subject  to  agreed  rebate  on  quantity'  was 
intended  between  the  said  John  S.  Goodwin 
and  James  Moroney  to  give  the  defendant 
extra  discounts  of  10  and  2%%  provided  the 
defendant  ordered  as  many  as  six  cars  of 
pottery  of  plaintiff's  made  during  the  year 
1904  which  could  be  arrived  at  only  after  the 
year  had  passed.  I  further  find  that  the 
established  list  price  of  the  plaintiff  was  the 
same  as  the  established  list  price  of  the 
Pottery  Association. 

"(4)  At  the  same  time  plaintiff  sold  some 
pottery  to  the  Doollttle-Simpson  Company, 
another  mercantile  company  of  Dallas,  de- 
fendant and  the  Doollttle-Simpson  Company 
gave  plaintiff  detailed  specifications  for  one 
car  of  pottery  to  be  shipped  as  soon  as  prac- 
tical. These  specifications  were  delivered  to 
John  S.  Goodwin  for  plaintiff  on  February 
28,  1004.  The  goods  were  shipped  from  East 


the  total  shipment  by  plaintiff  to  defendant ' 
amounting  to  40,000  pounds  gross  weight 
and  aggregating  in  prices  and  entitled  to 
credit  as  follows: 

White  Ware. 

April  13,  1904  $2,564  58 

Less  60%   1,538  74  $1,025  84 

Sept.  23,  1904   164  80 

Leas  60%   98  88        65  92 

Oct.  18,  1904   192  80 

Less  60%   115  63        77  12 

Decorated  Ware. 

April  13,  1904   323  40 

Less  10%   32  54       291  06 

April  13,  1904   208  20 

Less  10%   20  82       187  38 

April  13,  1904   27  39 

Less  10%   2  73        24  65 

April  13,  1904    12  68 

Less  10%   126  1142 

April  13,  1904,  pkgs   16  00 

April  23,  1904,    "    3  90 

Oct    18,  1904,    "    3  90 

April  21st  1904,  photographs   13  20 

1,720  39 

Credits. 

July  2,  1904.  By  cash..  $  500  00 
Aug.  10,  1904.  •*  "  . .  500  00 
Oct.  7,  1904.  "  "  . .  357  66 
Oct   4,  1904.   Cr.Memo         1  69     1,359  35 

861  04 

Less  photographs  and  pkgs   37  00 

324  04 

"This  balance  of  $324.04  is  unpaid.  No 
payments  were  made  within  15  days  from 
shipment 

"In  addition  plaintiff  has  defendant  charg- 
ed with  $13.20  and  $23.80  for  packing,  mak- 
ing the  sum  of  $37,  but  there  is  no  evidence 
showing  that  said  items  were  Included  in 
the  contract,  and  are  therefore  not  allowed 
and  excluded  from  the  amount  found  to  be 
due  as  Is  shown  by  the  above  statement  of 
account. 

"(5)  When  defendant  gave  said  order  of 
February  29,  1904,  Goodwin  represented  to 
defendant  that  plaintiff's  goods  were  first 
class  and  as  good  as  the  best  and  defendant 
gave  said  order  relying  on  said  representa- 
tion and  believing  it  to  be  true.  It  was  fur- 
ther agreed  that,  If  any  goods  proved  defect- 
ive, defendant  might  return  same,  receiv- 
ing credit  for  their  price  and  freight  charges 
paid.  The  goods  shipped  to  defendant  by 
plaintiff  were  not  first  class,  and  were  not 
as  represented.  They  developed  a  tendency 
to  'craze'  to  a  much  greater  extent  than 
would  be  true  of  first-class  goods.  This  *crai- 
ing'  may  occur  a  considerable  period  after 


erwarns,  wnen  aerenaant  receivea  numerous 
complaints  from  customers  to  whom  defend- 
ant bad  made  sales  of  the  goods.  This  'craz- 
ing' made  the  goods  unsatisfactory  to  de- 
fendant's customers  to  such  an  extent  as  to 
make  It  Impracticable  for  defendant  to  con- 
tinue to  deal  in  them.  Defendant's  agree- 
ment with  plaintiff  to  return  'crazed'  goods 
did  not  fully  protect  defendant  from  financial 
loss  thereon,  because  defendant  was  obliged 
to  pay  the  expense  of  packing  and  freight 
charges  to  and  from  the  customers  who  re- 
turned 'crazed'  goods.  'Crazing*  is  a  crack- 
ing or  seaming  of  the  glazed  surface  which 
renders  the  goods  practically  worthless  for 
sale.  However,  prior  to  the  institution  of 
this  suit,  defendant'  made  only  one  special 
claim  on  plaintiff  on  account  of  'crazing' 
goods,  and  this  claim  was  allowed  by  plain- 
tiff. 

"(6)  Some  time  after  the  first  shipment  a 
controversy  arose  between  plaintiff  and  de- 
fendant as  to  prices  and  terms  of  payment, 
defendant  claiming  the  right  to  deduct  the 
discount  of  10  per  cent,  and  2%  per  cent 
from  remittances,  and  plaintiff  denying  this 
right.  Pending  this  controversy,  and  while 
a  considerable  amount  of  the  bills  for  pre- 
vious shipments  was  past  due  and  unpaid, 
defendant  on  December  8,  1904,  gave  plain- 
tiff a  written  order  for  a  small  amount  of 
goods,  which  plaintiff  refused  to  fill,  un- 
less defendant  would  waive  its  above  con- 
tention, which  defendant  refused  to  do,  and 
the  goods  were  not  shipped,  and  no  goods 
were  shipped  by  plaintiff  to  defendant  ex- 
cept as  hereinbefore  stated. 

"(7)  The  evidence  fails  to  show  that  a  car 
load,  as  the  term  was  used  in  defendant's 
order  to  plaintiff,  meant  any  particular 
weight  or  quantity.  The  evidence  does  show 
tbat  the  different  classes  of  pottery  contem- 
plated by  said  order  varied  very  widely  In 
price,  and  that  the  profits  thereon  also  va- 
ried very  widely.  The  evidence  is  not  suffi- 
cient to  enable  the  court  to  find  with  reason- 
able certainty  what,  if  anything,  plaintiff's 
profits  would  have  been  if  defendant  had 
purchased  and  paid  for  'six  cars'  of  pottery. 

"Conclusions  of  law. 

"(1)  The  contract  between  plaintiff  and  de- 
fendant is  not  in  violation  of  either  the  state 
or  federal  anti-trust  law. 

"(2)  Plaintiff  Is  not  entitled  to  recover  for 
loss  of  profits  on  goods  not  sold,  or  for  the 
price  of  photographs  and  packing. 

"(3)  Defendant  Is  not  entitled  to  the  spe- 
cial discount  or  rebates  of  10  per  cent  and 
2%  per  cent 

"(4)  Plaintiff  Is  entitled  to  recover  the  un- 
paid balance  due  for  goods  actually  sold  and 
delivered  after  allowing  discount  on  list 
prices  of  60  per  cent  on  white  ware  and  10 


irom  January  l,  iuuo. 

"(5)  The  defendant  Is  not  entitled  to  60 
per  cent,  discount  upon  decorated  ware. 

"(6)  The  plaintiff's  goods  sold  and  deliver- 
ed to  defendant  failing  to  come  up  to  the 
warranty  of  the  plaintiff,  the  defendant  had 
the  right  and  was  Justifiable  in  not  ordering 
out  the  other  five  cars." 

W.  J.  Moroney,  for  appellant    Leake  & 
Leake,  for  appellee. 

RICE,  J.  (after  stating  the  facts  as  above). 
The  first  and  second  assignments  assert  tbat 
the  court  erred  in  holding  that  the  contract 
sued  upon  was  not  in  violation  of  either  the 
state  or  federal  anti-trust  laws,  and  erred  in 
rendering  Judgment  against  defendant  be- 
cause said  contract  was  illegal  and  void. 
The  contract  sued  upon  was  a  contract  af- 
fecting and  Involving  Interstate  commerce. 
It  is  true  that  the  contract  for  the  ship- 
ment of  the  goods  was  made  In  Texas,  but 
from  the  facts  found  by  the  court  it  clearly 
appears  that  the  shipment  in  question  was 
to  be  of  certain  pottery  purchased  by  de- 
fendant company,  a  resident  corporation, 
from  an  Ohio  corporation,  and  tbat  the  same 
was  to  be  shipped  from  the  latter  state  to 
defendant  at  Dallas.  To  constitute  the  trans- 
action in  question,  one  that  will  be  protect- 
ed by  the  interstate  commerce  clause  of  the 
federal  Constitution,  it  Is  Immaterial  wheth- 
er the  order  for  the  purchase  of  the  mer- 
chandise was  given  In  Texas,  and  the 
same  was  afterwards  to  be  manufactured 
and  shipped  by  the  seller  to  Texas,  or  wheth- 
er the  order  for  Its  purchase  was  given  in 
another  state,  because  in  either  event  the 
transaction  would  be  protected  by  the  con- 
stitutional inhibition  under  consideration. 
This  being  true,  the  transaction  in  question, 
even  if  it  were  granted  to  be  in  violation  of 
the  anti-trust  statutes  of  this  state,  could 
not  be  held  to  be  Illegal  and  void,  because 
the  same  does  not  apply  to  Interstate  trans- 
actions. In  the  recent  case  of  Albertype  • 
Co.,  Plaintiff  in  Error,  v.  Gust-Flest  Co.,  De- 
fendant in  Error  (decided  January  6,  1909; 
not  yet  officially  reported)  114  S.  W.  791,  our 
Supreme  Court  Justice  Brown  delivering  the 
opinion,  held  that  where  "the  transaction 
under  consideration  was  commerce  between 
a  citizen  of  New  York  and  a  citizen  of  Tex- 
as, whereby  the  former  agreed  to  manufac- 
ture the  albums  in  New  York  and  to  deliver 
them  at  Galveston,  Tex.,  it  was  interstate 
commerce,  which  was  not  subject  to  the  anti- 
trust laws  of  this  state."  Article  1,  f  8,  cl. 
3,  Const.  U.  S.;  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  Sup.  Ct  739,  28  L.  Ed. 
1137;  Asher  v.  Texas,  128  U.  S.  129,  9  Sup. 
Ct.  1,  32  L.  Ed.  368.  It  therefore  clearly 
follows  tbat  the  plea  setting  up  the  Invalidity 


the  contract  In  this  case  is  violative  of  the 
Sherman  act,  most  depend  upon  whether  or 
not  the  agreement  of  purchase  and  sale  is 
itself  In  violation  thereof.  It  may  be  grant- 
ed from  the  findings  of  fact  that  the  plaintiff 
was  a  member  of  an  association  that  be- 
longed to  a  trust,  yet  it  does  not  follow 
therefrom  that  the  contract  and  sale  of 
goods  by  it  to  others  would  prevent  plain- 
tiff from  recovery  therefor,  because  in  Con- 
nolly v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  22  Sup.  Ct  431,  46  L.  Ed.  679,  It  to  beld 
that  a  violation  of  the  Sherman  anti-trust 
act  (Act  July  2, 1890,  c.  647, 26  Stat  209  [U.  S. 
Comp.  St  1901,  p.  3200])  by  the  formation  of 
a  combination  in  restraint  of  trade  by  which 
a  penalty  is  incurred  under  the  statute  does 
not  preclude  the  company  thus  illegally 
formed  from  recovering  on  collateral  con- 
tracts for  the  purchase  price  of  goods  sold 
by  it  So  that  if  in  this  case  the  contract 
sued  upon  is  a  collateral  one,  which  we  hold 
Is  not  within  Itself  a  violation  of  said  fed- 
eral anti-trust  statute,  then  plaintiff  would 
have  a  right  to  recover  for  goods  sold  by  it 
notwithstanding  the  fact  that  plaintiff  was 
a  member  of  a  trust  Connolly  v.  Union 
Sewer  Pipe  Co.,  supra;  National  Distilling 
Co.  v.  Queen  City  Importing  Co.,  86  Wis. 
352,  56  N.  W.  864,  39  Am.  St  Rep.  902;  Globe 
Tobacco  Warehouse  Co.  v.  Leach  (Ky.)  43 
S.  W.  423;  Southern  Pacific  Co.  v.  United 
States,  28  Ct  CI.  77.  The  contract  under 
consideration  in  this  case,  it  to  contended 
by  appellant,  was  in  violation  of  said  act 
because  the  prices  to  be  paid  for  merchan- 
dise purchased  under  it  were  fixed  and  regu- 
lated by  a  certain  scale  of  prices  theretofore 
established  by  the  pottery  association  of 
which  plaintiff  was  a  member,  and,  further, 
because  it  required  defendant  before  becom- 
ing entitled  to  the  premium  stipulated  there- 
in, to  confine  its  purchases  of  such  goods 
for  a  period  of  one  year  to  the  plaintiff. 
There  was  nothing  In  the  contract  by  which 
.  appellant  bound  itself  to  purchase  its  goods 
exclusively  from  the  plaintiff.  It  is  true  this 
premium  was  not  and  could  not  be  claimed 
by  It  unless  all  of  its  purchases  were  from 
said  company  for  said  year;  but  there  was 
no  agreement  direct  or  otherwise,  whereby 
it  forfeited  any  right  upon  its  failure  to  do 
so.  In  other  words,  appellant  in  this  case, 
notwithstanding  the  contract  under  consid- 
eration, was  absolutely  free  to  purchase 
goods  of  the  kind  contracted  for  from  any 
other  concern;  and,  if  so  it  would  seem  to 
us  that  said  contract  was  not  In  restraint  of 
trade,  and  therefore  not  in  violation  of  said 
anti-trust  statute.  In  1  Page  on  Contracts, 
p.  693,  it  is  said:  "A  contract  whereby  a 
wholesale  dealer,  to  Increase  his  trade,  prom- 
ises to  pay  a  rebate  to  such  customers  as 


elsewhere,  IT  willing  to  lose  the  rebate." 
In  support  of  the  text  the  author  cites  the 
following  cases:  In  re  Greene  (C  C.)  52 
Fed.  104;  In  re  Terrell  (C.  C.)  51  Fed.  213; 
National  Distilling  Co.  v.  Importing  Co.,  86 
Wis.  352,  56  N.  W.  864,  39  Am.  St  Rep.  902; 
In  re  Corning  (D.  C.)  51  Fed.  205.  While  not 
intending  to  affirm  or  disaffirm  the  doctrine 
announced  in  the  cases  last  cited,  because  it 
is  not  necessary  in  the  decision  of  this  case 
to  do  either,  still,  believing  that  the  trans- 
action under  consideration  for  the  reasons 
heretofore  stated  was  not  in  violation  of  the 
Sherman  act  this  assignment  is  overruled. 

By  its  third  assignment  appellant  con- 
tends that  the  court  erred  in  holding  that  it 
was  not  entitled  to  the  special  discounts  or 
rebates  of  10  per  cent  and  2%  per  cent  on 
all  goods  sold  and  delivered  by  plaintiff  to 
it  We  think  it  sufficient  to  say  with  refer- 
ence to  this  assignment  that  the  findings  of 
fact  of  the  trial  judge  show  that  it  was  not 
intended  that  defendant  should  be  entitled  to 
these  discounts  unless  the  six  car  loads  of 
pottery  had  been  ordered  out  and  purchased 
by  it  as  contemplated  by  the  contract;  and, 
as  only  one  car  bad  been  ordered  thereunder, 
it  would  seem  that  defendant  was  not  en- 
titled to  recover  these  discounts. 

By  its  fourth  assignment  appellant  insists 
that  the  court  erred  in  holding  that  appel- 
lant was  not  entitled  to  60  per  cent  discount 
on  decorated  ware.  It  is  true  that  the  or- 
der for  the  goods  included  all  kinds  of  plain- 
tiff's manufacture  at  60  per  cent  off,  but  it 
was  alleged  by  plaintiff  that  it  was  usual 
and  customary  in  the  pottery  and  crockery 
trade,  and  so  recognized  and  understood  by 
defendant  that  if  during  the  year  1904  a 
60  per  cent  discount  from  the  standard  list 
prices  was  agreed  upon  between  the  buyer 
and  seller,  then  a  corresponding  discount  of 
10  per  cent  was  to  be  allowed  from  the 
standard  scale  prices  on  decorated  goods, 
and  the  court  found  that  it  was  understood 
between  the  plaintiff  and  the  defendant  that 
the  60  per  cent  meant  that  a  discount  of  60 
per  cent  on  white  goods  Implied  a  10  per 
cent  discount  on  decorated  ware;  that  prices 
were  made  upon  all  ware  upon  the  basis  of 
discount  agreed  upon  (on)  white  ware.  Ap- 
pellee Insists  that  where  a  word  or  expres- 
sion used  in  the  contract  has  an  ordinary 
well-known  meaning,  it  may  nevertheless  be 
shown  by  evidence  of  usage  to  have  been 
used  In  a  peculiar  technical  or  specially  lim- 
ited sense,  different  from  its  popular  mean- 
ing, and,  in  order  to  introduce  evidence  of 
usage  in  such  cases,  It  to  not  necessary  that 
the  word  or  expression  be  ambiguous  on  its 
face,  and  cites  in  support  of  such  contention 
29  Am.  &  Eng.  Ency.  Law,  428;  Dwyer  v. 
City  of  Brenham,  70  Tex.  30,  7  S.  W.  598; 
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Parks  v.  O'Connor,  TO  Tex.  879,  8  S.  W.  104. 
In  view  of  the  pleadings  and  the  findings  of 
the  court,  we  are  Inclined  to  believe  that 
there  was  no  error  shown,  as  complained  of 
under  this  assignment. 

What  has  heretofore  been  said  applies  to 
errors  urged  under  the  fifth  assignment. 

We  do  not  think  there  is  any  error  In  the 
sixth  assignment,  wherein  it  Is  urged  that 
the  court  erred  in  rendering  judgment 
against  defendant  for  costs,  because,  If  plain- 
tiff was  entitled  to  judgment  at  all  for  any 
amount,  it  was  also  entitled  to  a  judgment 
for  costs. 

Believing  no  error  has  been  pointed  out 
that  will  demand  a  reversal  of  tbe  judg- 
ment of  the  court  below,  the  same  is  In  all 
things  affirmed. 


WHITE  et  al.  v.  McCULLOUGH. 
(Court  of  Civil  Appeals  of  Texas.    June  10, 
1900.    Rehearing  Denied  July  1,  1909.) 

1.  Tbial  (I  194*)— Iftstbuctions— Weight  of 
Evidence. 

In  trespass  to  try  title,  the  missing  link  in 
the  chain  of  title  relied  on  by  plaintiff  was  a 
certain  transfer  of  a  headlight  certificate',  and 
the  court  charged  that,  where  the  transfer  may 
have  occurred  over  30  years  ago,  the  law  does 
not  require  plaintiff  to  show  it  by  witnesses  who 
actually  saw  the  same:  that  it  may  be  shown 
by  circumstances,  such  as  a  claim  to  the  land 
patented  under  the  certificate,  asserted  by  plain- 
tiff and  those  under  whom  he  claims,  under 
deeds  duly  registered ;  the  payment  of  taxes  by 
parties  claiming  under  the  transfer ;  the  recitals 
In  deeds  in  plaintiff's  chain  of  title  that  such 
transfer  was  made;  the  failure  of  any  adverse 
claimant  to  set  up  a  claim  to  said  land  adverse 
to  that  of  plaintiff;  the  partition  of  the  survey 
between  claimants  thereto,  and  sales  of  por- 
tions of  said  survey  by  persons  claiming  under 
the  transfer,  by  deeds  duly  registered.  Such  cir- 
cumstances are  admissible  to  show  to  what  ex- 
tent plaintiff,  and  those  under  whom  he  claims 
said  land,  asserted  such  claim.  If  such  evi- 
dence is  supplemented  by  other  evidence  show- 
ing that  plaintiff  is  unable  to  produce  better 
evidence  of  said  transfer  of  said  certificate,  it 
would  be  sufficient  to  raise  a  presumption  that 
said  transfer  was  made.  Hela,  that  the  charge 
was  objectionable  as  on  the  weight  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial  Dec. 
Dig.  |  194.»] 

2.  Trial  (J  188*)— Inbtbuctions— Presump- 
tions. 

It  is  never  proper  for  the  court  to  Instruct 
the  jury  as  to  presumptions  arising  from  cer- 
tain facts,  except  where  the  presumption  is  one 
of  law,  and  therefore  conclusive,  or  one  of  fact 
required  by  positive  law,  but  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  412;  Dec  Dig.  {  188.*] 

8.  Trespass  to  Tbt  Title  (|  41*)— Evidence. 

Where,  in  trespass  to  try  title,  plaintiff 
claimed  by  reason  of  a  transfer  of  a  beadrigbt 
certificate  prior  to  its  location,  from  K.  to  whom 
it  was  issued  to  another,  by  introducing  in  evi- 
dence the  patent  issued  to  K.,  plaintiff  disclosed 
the  existence  of  an  outstanding  title  in  the  heirs 
of  K.,  and  reduced  his  own  claim  to  an  equi- 
table one. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  §  41.*] 


4.  Evidence  (f  273*)— Seu-Seb vino  Decla  ■ 

BATI0N8. 

In  trespass  to  try  title,  where  plaintiff  re- 
lied on  the  conveyance  of  a  headlight  certifi- 
cate, a  deed  in  his  chain  of  title  reciting  the 
conveyance  of  the  certificate  was  a  self-Berving 
declaration,  worthless  as  evidence,  except  to 
show  that  the  grantor  claimed  such  a  convey- 
ance of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  273.*] 

5.  Deeds  (§  207*)— Evidence. 

In  proving  the  existence  of  an  ancient  con- 
veyance by  circumstances,  it  is  not  required 
that  this  be  done  by  evidence  sufficient  to  re- 
move all  reasonable  doubt  on  the  subject 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i§  614-416;  Dec.  Dig.  8  207.*] 

6.  Trespass  to  Try  Title  (f  {  6,  41*)— Title 
of  Plaintiff— Evidence. 

Plaintiff,  in  trespass  to  try  title,  must  re- 
cover, if  at  all,  upon  the  strength  of  his  own  ti- 
tle, and  only  when  he  has  adduced  evidence  to 
that  effect  sufficient  to  convince  reasonable 
minds  that  he  has  a  title,  as  distinguished  from 
an  unsupported  claim. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  §{  5-9,  15,  16;  Dec.  Dig. 
§5  6,  41.*] 

7.  Judgment  (f  248*)— Findings— Evidence. 

The  specific  finding  on  which  a  judgment  is 
based  being  unsupported  by  the  evidence,  the 
judgment  is  erroneous. 

[Ed.  Note.— For  other  cases.  Bee  Judgment, 
Cent  Dig.  $  434 ;  Dec  Dig.  !  248.*] 

8.  Trespass  to  Try  Title  (|  41*)— Evidence 
—Sufficiency. 

In  trespass  to  try  title,  evidence  held  in- 
sufficient to  show  the  conveyance  of  a  certain 
head  right  certificate  to  the  one  under  whom 
plaintiff  claimed. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  f  «.•] 

9.  Evidence  (f  336*)  —  Documentary  Evi- 
dence—Records. 

In  trespass  to  try  title,  it  was  proper  to  ex- ' 
elude  evidence  of  the  record  in  the  deed  records 
of  a  county  of  an  affidavit  to  the  effect  that  af- 
fiant once  had  in  his  possession  a  certain  deed 
conveying  a  land  certificate,  and  that  the  deed 
was  lost;  the  affidavit  not  being  such  an  in- 
strument as  may  be  recorded  in  the  county  rec- 
ords. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  {  336.*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Benton,  Judge. 

Action  by  J.  W.  McCullough  against  R.  C. 
White  and  others.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Revers- 
ed and  remanded. 

S.  F.  Leslie,  Jacob  C.  Baldwin,  Thurmond 
&  Steger,  and  McGrady  &  McMahon,  for  ap- 
pellants.  Richard  B.  Semple,  for  appellee. 

HODGES,  J.  This  is  an  action  of  tres- 
pass to  try  title,  brought  by  the  appellee 
against  the  appellants,  including  the  un- 
known heirs  of  J.  H.  Knapp,  to  recover  the 
eastern  one-third  of  the  J.  H.  Knapp  sur- 
vey, situated  in  Fannin  county.  The  ap- 
pellee pleaded  his  title  specially,  claiming  un- 
der a  transfer,  both  written  and  verbal,  of 
the  original  headright  certificate  issued  to 
Knapp  before  Its  location  to  one  W.  H.  Mc- 
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ana  upon  its  sufficiency  aepenas  tne  rignt  or 
the  appellee  to  the  Judgment  rendered  In  his 
favor  In  the  court  below.  The  evidence 
shows  that  a  headright  certificate  for  one- 
third  of  a  league  of  land  was  Issued  to  J.  H. 
Knapp  on  March  1, 1838,  and  was  certified  by 
the  Commissioner  of  the  General  Land  Of- 
fice as  having  been  approved  August  28, 1841. 
On  October  24,  1845,  a  tract  of  1,476  acres, 
including  the  land  in  controversy,  was,  by 
virtue  of  that  certificate,  surveyed  for  W.  M. 
Cook  in  Fannin  county.  The  field  notes  and 
certificate  were  returned  to  the  land  office, 
and  a  patent  Issued  in  the  name  of  J.  H. 
Knapp  July  7,  1855.  This  original  patent 
was  subsequently  found  among  the  papers  of 
John  McCullough,  a  brother  of  W.  H.  Mc- 
Cullough,  through  whom  appellee  claims,  and 
Was  offered  in  evidence  on  the  trial.  The 
missing  link  in  the  chain  of  title  relied  upon 
by  the  appellee  Is  as  to  the  transfer  of  the 
original  certificate  from  Knapp  to  W.  H. 
McCullough.  It  must  be  conceded  that,  If 
W.  H.  McCullough  acquired  ownership  of  the 
certificate,  the  testimony  Is  sufficient  to  show 
a  good  chain  of  title  from  him  to  the  appel- 
lee. For  the  purpose  of  showing  a  transfer 
from  Knapp  to  W.  H.  McCullough  the  fol- 
lowing evidence  was  adduced:  (1)  The  fol- 
lowing indorsements  on  the  file  wrapper  in 
the  land  office :  "File  241.  Fannin  2nd  Class. 
H.  R.  Cert  %  League,  J.  H.  Knapp.  Filed 
May  28,  1853."  "McCullough,  Assignee  J.  H. 
Knapp.  No.  100,  %  League.  Dr.  Roberts  ap- 
plied for  these  three  numbers — 100,  % 
League;  2866,  640  acres;  291,  640  acres — 
to  be  surveyed  so  as  to  Join  B.  Flaharty's 
on  the  Mission  as  may  be.  B.  Book  48. 
March  17,  1839."  (2)  A  special  warranty 
deed  from  Wm.  M.  Cook  to  John  McCul- 
lough, dated  May  5,  1859,  purporting  to 
convey  an  undivided  one-third  interest  In 
the  tract  of  land  surveyed,  in  consideration 
of  the  sum  of  $1,500  in  hand  paid  by  John 
McCullough,  of  the  county  of  Galveston.  The 
deed  also  contained  this  further  recitation, 
after  describing  tne  land:  "The  headright  of 
J.  H.  Knapp,  located  and  patented  in  Fannin 
land  district  said  state,  in  virtue  of  certifi- 
cate No.  446  issued  by  the  board  of  land 
commissioners  of  Harris  county  said  state 
on  the  1st  day  of  March,  A.  D.  1838,  which 
certificate  was  located  and  conveyed  to  me 
(Cook)  by  the  said  J.  H.  Knapp."  (3)  A  spe- 
cial warranty  deed  on  the  same  day  from 
John  McCullough  to  Wm.  M.  Cook,  purport- 
lag  to  convey  an  undivided  two-thirds  in- 
terest In  the  before  mentioned  tract  of  land, 
which  also  contains  this  recitation,  after  re- 
ferring to  the  date  of  the  certificate,  "which 
certificate  was  conveyed  to  Wm.  H.  McCul- 
lough, deceased,  by  the  said  J.  H.  Knapp," 
and  further,  "and  I  being  administrator  and 
sole  heir  of  the  said  Wm.  H.  McCullough,  de- 


aivmea  interest  in  tne  oerore  aescnoea  lana, 
without  naming  any  consideration.  The  deed 
recites  that  the  land  was  patented  In  the 
name  of  J.  H.  Knapp  by  patent  dated  July  7, 
1855,  and  the  certificate  for  which  was  con- 
veyed by  the  said  Knapp  to  "my  brother  Wm. 
H.  McCullough,  whose  sole  heir  I  am."  (5) 
A  deed  of  trust  from  Cook  to  Samuel  A.  Rob- 
erts, trustee  for  R.  H.  Lane,  In  June,  1868, 
also  a  deed  from  Roberts  as  trustee  to  Lane 
after  foreclosing  the  deed  of  trust  in  July, 
1870,  and  other  transfers  of  the  property, 
not  necessary  here  to  mention. 

J.  J.  Terrell,  Commissioner  of  the  General 
Land  Office,  testified  by  deposition  concern- 
ing the  indorsements  found  on  the  certificate 
filed  in  bis  office  after  the  survey.  He  stated 
that  he  had  examined  the  original  certificate 
with  the  indorsements,  and  found  on  the 
original  certificate  the  words  "McCullough, 
Assignee,"  also  "J.  H.  Knapp  No.  100,  % 
League."  He  did  not  know  by  whom  those 
indorsements  were  made.  He  stated  that  the 
certificate  also  contained  a  further  indorse- 
ment which  was  made  In  the  land  office,  and 
Is  in  a  different  handwriting  from  the  other 
two  Indorsements  "McCullough,  Assignee," 
and  "J.  H.  Knapp  No.  100,  %  League."  He 
further  testified  that  the  record  showed  that 
the  patent,  after  its  Issuance,  was  delivered 
to  P.  De  Cordova,  who  paid  the  fee  of  $1. 
J.  W.  Riddell  testified  for  the  plaintiff  that 
the  original  patent,  which  was  introduced  on 
the  trial,  was  handed  to  him  by  his  sister, 
Mrs.  McCullough,  after  the  death  of  her  hus- 
band, John  McCullough.  He  did  not  remem- 
ber what  year  that  was,  but  thought  It  was  a 
short  time  after  the  death  of  John  McCul- 
lough in  1869  or  1870.  He  sent  it  to  Bon- 
ham  to  Mrs.  McCullough'8  attorney,  to  be 
used  In  the  trial  of  a  case  involving  a  parti- 
tion of  this  land.  It  was  found  among  his 
sister's  papers.  The  patent  was  Indorsed  on 
the  back,  "P.  De  Cordova,  Fannin  2nd  Class, 
File  241."  He  did  not  know  who  put  that 
name  there.  He  did  not  remember  whether 
the  indorsement  was  there  when  he  sent  it 
to  the  attorney,  or  not.  The  testimony  on 
the  part  of  the  appellee  further  showed  that 
W.  H.  McCullough  and  John  McCullough 
were  brothers,  but  it  Is  also  shown  that 
there  were  other  brothers,  and  also  sisters, 
of  W.  H.  McCullough.  W.  H.  McCullough 
died  In  1838.  John  McCullough  died  about 
1869  or  1870.  It  was  further  In  evidence 
that  the  appellee  and  those  under  whom  he 
claimed  bad  paid  the  taxes  on  the  land 
since  1881.  From  1861  to  1863,  984  acres  of 
the  land  was  assessed  against  Wm.  M.  Cook, 
as  assignee  of  J.  H.  Knapp.  For  the  next 
two  years  following  all  of  the  land  was  as- 
sessed against  Cook.  Thereafter  it  appears 
to  have  been  assessed  against  different  par- 
ties. 


certificate  upon  which  the  premises  sued  for 
were  located  and  patented  prior  to  Its  loca- 
tion? Second.  Did  John  McCullough  acquire 
title  to  said  land  certificate  through  W.  U. 
McCullough  from  J.  H.  Knapp  as  alleged? 
Third.  If  you  should  answer  that  J.  H. 
Knapp  sold  the  land  certificate  to  W.  M. 
Cook,  then  you  will  answer  whether  such  sale 
was  by  verbal  or  written  transfer,  and 
whether  the  same  was  before  or  after  the 
17th  of  October,  1845  [when  the  certificate 
was  located].  If  you  are  unable  to  find  from 
the  evidence  whether  said  transfer,  If  same 
was  made,  was  verbal  or  written,  then  you 
will  so  state.  Fourth.  If  you  should  find 
that  J.  H.  Knapp  sold  the  land  certificate  to 
W.  H.  McCullough,  then  you  will  answer 
whether  or  not  such  sale  was  verbal  or  by 
written  transfer,  and  whether  the  same  was 
before  or  after  October  17,  1845."  The  Jury 
answered  that  Knapp  did  not  transfer  the 
certificate  to  Cook  prior  to  its  location.  They 
also  found  that  John  McCullough  did  acquire 
title  to  the  land  certificate  through  W.  H. 
McCullough  from  Knapp,  as  alleged;  that 
such  sale  was  verbal,  and  before  Its  location 
October  17,  1845.  There  were  other  Issues 
submitted,  which  we  deem  It  unnecessary  to 
mention  in  this  connection.  Upon  these  an- 
swers, and  the  others  not  mentioned,  the 
court  entered  up  a  judgment  In  favor  of  the 
appellee  for  the  land  sued  for,  from  which 
Judgment  the  appellants  have  prosecuted  this 
appeal. 

The  first  assignment  of  error  complains  of 
the  following  portion  of  the  court's  general 
charge:  "Where  the  alleged  transfer  may 
have  occurred  over  30  years  ago,  the  law  does 
not  require  plaintiff  to  show  such  transfer 
by  witnesses  who  actually  saw  the  same. 
Such  transfer  may  be  shown  by  circumstan- 
ces, such  as  the  claim,  if  any,  to  the  land 
patented  under  said  certificate,  asserted  by 
plaintiff,  and  those  under  whom  he  claims, 
under  deeds  duly  registered;  the  payment  of 
taxes  on  said  land  during  said  years,  by 
parties  claiming  under  said  transfer;  the  re- 
citals in  any  one  or  more  deeds  in  plaintiff's 
chain  of  title  that  such  transfer  was  made 
as  claimed  by  plaintiff;  the  failure  of  any 
adverse  claimant  to  set  up  a  claim  to  said 
land  adverse  to  that  of  plaintiff;  the  parti- 
tion of  said  survey  between  claimants  there- 
to, and  sales  of  portions  of  said  survey  by 
persons  claiming  under  said  transfer,  by 
deeds  duly  registered  Such  circumstances 
are  admissible  to  show  to  what  extent  plain- 
tiff, and  those  under  whom  he  claims  said 
land,  asserted  such  claim.  If  such  evidence 
is  supplemented  by  other  evidence  showing 
that  plaintiff  is  unable  to  produce  better  evi- 
dence of  said  transfer  of  said  certificate,  It 
would  be  sufficient  to  raise  a  presumption 
that  said  transfer  was  made."   It  is  claimed 


oi  a  land  certificate  might  be  shown  by  cir- 
cumstantial evidence,  the  charge  then  pro- 
ceeds, In  detail,  to  enumerate  the  different 
facts  and  circumstances  which  the  jury 
might  consider  In  determining  whether  or  not 
there  had  been  a  transfer  of  the  certificate 
from  Knapp,  and  concludes  by  saying,  in  ef- 
fect, that  if  it  be  further  shown  that  no  bet- 
ter evidence  of  a  transfer  is  obtainable,  this 
would  be  sufficient  to  raise  a  presumption 
that  a  transfer  had  in  fact  been  made.  This 
language  was  a  direct  instruction  as  to  what 
weight  should  be  given  to  the  facts  enumerat- 
ed, and  left  to  the  jury  only  the  duty  of  de- 
termining whether  or  not  the  facts  and  cir- 
cumstances referred  to  had  been  proved  by 
credible  evidence.  Guided  by  this  instruc- 
tion, the  jury  had  a  right  to  infer,  and  prob- 
ably did,  that  If  this  evidence  was  sufficient 
to  raise  a  presumption  In  favor  of  a  transfer, 
then  It  was  sufficient  to  justify  a  finding  to 
that  effect  upon  that  special  issue.  It  is 
never  proper  for  the  court  to  instruct  the 
Jury  as  to  presumptions  arising  from  certain 
facts,  except  where  the  presumption  is  one 
of  law,  and  therefore  conclusive,  or  one  of 
fact  required  by  positive  law,  but  rebuttable. 
Stooksbury  v.  Swan,  supra,  and  cases  cited. 

It  may  be  that  the  facts  mentioned  by  the 
court  would  be  deemed  sufficient  in  the  minds 
of  the  jury  to  support  an  affirmative  finding 
that  there  had  been  a  transfer  of  the  Knapp 
certificate,  but  its  sufficiency  is  to  be  deter- 
mined by  weighing  the  different  facts  proved, 
considered  in  the  light  of  all  the  circumstan- 
ces surrounding  the  parties  and  attending  the 
transactions  relied  upon,  and  by  drawing 
therefrom  such  inferences  as  the  jury  might 
conclude  should  be  properly  deduced.  The 
presumptions  which  arise  from  these  circum- 
stances are  presumptions  of  fact,  and  not  of 
law.  The  law  does  not,  of  itself,  attach  any 
specific  probative  value  to  the  class  of  facts 
under  consideration,  but  permits  the  juries 
and  courts  to  consider  them  and  make  their 
own  deductions,  based  upon  the  known  rela- 
tions usually  existing  between  them  and  cer- 
tain other  ultimate  facts  sought  to  be  es- 
tablished thereby.  Poland  v.  Porter,  44  Tex. 
Civ.  App.  334,  98  S.  W.  214.  If  the  court 
could  instruct  the  Jury,  as  he  did  in  this 
case,  concerning  the  presumptions  that  arose 
from  the  proof  of  the  given  facts,  he  might, 
with  equal  propriety,  have  peremptorily  in- 
structed a  finding  In  favor  of  the  appellee 
upon  that  issue ;  for  the  facts  upon  which  the 
appellee  relied  were  principally  shown  by 
written  instruments  and  records,  and  were 
not  disputed 

Appellee  insists  that  the  charge  complained 
of  is  in  harmony  with  the  ruling  of  the  court 
In  Harrison  v.  Fryar,  8  Tex.  Civ.  App.  524, 
28  S.  W.  250,  and  almost  In  the  very  lan- 
guage of  that  opinion.   While  that  case  may 


ship,  Is,  under  certain  circumstances,  suf- 
Sclent  to  establish  the  existence  of  a  trans- 
fer from  a  former  owner,  It  does  not  hold 
that  such  facts  when  proved  become  presump- 
tions of  law.  In  that  case  the  court  was 
merely  passing  upon  the  sufficiency  of  the 
evidence  to  sustain  a  finding  of  fact  made  by 
the  trial  judge,  and  was  not  undertaking  to 
say  what  probative  value  or  weight  the  recit- 
als relied  upon  were  entitled  to  as  a  matter 
of  law.  Having  reached  the  conclusion  that 
the  assignment  should  be  sustained,  this 
Alone  would  necessitate  a  reversal  of  the 
judgment ;  but  there  are  other  questions  pre- 
sented under  other  assignments  of  error, 
which  require  consideration  also. 

It  Is  claimed  that  the  testimony  Is  insuf- 
ficient to  sustain  the  finding  by  the  Jury  that 
there  had  ever  been  a  transfer  by  Knapp  of 
the  original  certificate  to  W.  H.  McCullough 
prior  to  its  location.  If  this  contention  be 
true,  the  judgment  of  the  court  was  without 
support.  While  the  appellee  pleads,  among 
other  things,  a  title  through  a  transfer  of  the 
certificate  from  Knapp  to  Cook  and  deed 
from  Cppt  to  John  McCullough,  the  Jury 
found  as  a  fact  that  Cook  never  acquired  own- 
ership of  the  certificate,  and  no  complaint  is 
here  made  by  the  appellee  of  that  finding.  It 
may  therefore  be  accepted  as  true  that,  un- 
less appellee  has  shown  by  sufficient  evidence 
a  transfer  of  the  certificate  from  Knapp  to 
\Y.  II.  McCullough,  he  has  failed  to  present 
such  a  chain  of  title  as  will  authorize  his  re- 
covery' in  this  suit.  It  must  be  borne  in 
mind  that  neither  the  appellee,  nor  any  one 
through  whom  he  claims,  was  ever  in  actual 
|M)ssesslon  or  occupancy  of  the  land,  but  that 
the  appellants,  or  some  of  them,  were,  and 
Bad  been  for  a  short  time  before  the  Insti- 
tution of  this  suit.  By  the  Introduction  in 
evidence  of  the  patent  Issued  by  the  state  to 
J.  H.  Knapp  In  1855  the  appellee  himself  dis- 
closes the  existence  of  an  outstanding  legal 
xltle  In  the  heirs  of  J.  H.  Knapp,  and  there- 
by reduces  his  own  claim  to  merely  an  equi- 
table one.  Graham  v.  Hawkins,  38  Tex.  632. 
His  right  to  the  land  sued  for  must  rest  sole- 
ly upon  the  evidence  of  the  transfer  of  .the 
certificate,  prior  to  Its  location,  from  Knapp 
to  W.  H.  McCullough. 

According  to  the  testimony  of  appellee's 
witness,  W.  H.  McCullough  died  In  1838, 
the  very  year  the  certificate  was  issued  to 
Knapp.  If  there  was  any  transfer  made  to 
blm,  it  must  have  occurred  prior  to  his 
death.  We  will  now  proceed  to  examine  In 
Jetail  the  different  circumstances  upon  which 
the  appellee  relies  for  proof  of  such  a  trans- 
fer. It  seems  that  the  file  wrapper  In  the 
land  office,  among  others,  bore  the  indorse- 
ment "McCullough,  Assignee."  There  Is  no 
evidence  of  when  or  by  whom  this  indorse- 
ment was  made;  neither  Is  there  anything 


that  they  lived  in  the  same  vicinity.  The 
appellee  also  relies  upon  recitals  In  the  deeds 
which  passed  between  John  McCullough  and 
Cook  In  1859,  four  years  after  the  patent  had 
Issued.  We  do  not  think  these  do  more  than 
to  evidence  that  there  was  at  that  time  be- 
tween these  two  parties  conflicting  claims 
of  the  ownership  of  the  land,  each  claiming 
through  a  conveyance  of  the  original  certif- 
icate. The  deed  from  John  McCullough  to 
Cook,  which  recites  the  conveyance  of  the 
certificate  by  Knapp  to  W.  H.  McCullough, 
is  not  a  link  in  the  chain  of  title  through 
which  the  appellee  claims  the  land,  and  Is 
worthless,  except  to  show  at  that  time  the 
maker  of  that  deed  set  up  the  claim  that 
such  a  transfer  had  been  made  of  that  cer- 
tificate. It  -was  a  self-serving  declaration, 
entitled  to  no  other  probative  force  than 
merely  to  show  such  a  claim  by  John  Mc- 
Cullough. Teagarden  v.  Patten  (Tex.  Civ. 
App.)  107  S.  W.  909;  McCoy  v.  Pease,  17 
Tex.  Civ.  App.  303,  42  8.  W.  659.  On  the 
very  day  that  John  McCullough  made  that 
deed  to  Cook  conveying  an  undivided  two- 
thirds  interest  in  the  Knapp  survey,  he  took 
from  Cook  a  deed  for  an  undivided  one- 
third  interest,  in  which  it  is  recited  that  he 
paid  therefor  the  consideration  of  $1,500, 
and  which  also  contains  the  further  recital 
that  Cook  was  the  owner  of  the  certificate 
by  virtue  of  which  the  land  in  controversy 
was  located.  It  is  also  a  significant  fact  that 
this  deed  from  Cook  mentions  no  considera- 
tion. The  taking  of  this  deed  from  Cook, 
for  which  he  was  to  pay  $1,500,  is  wholly 
Inconsistent  with  the  claim  of  a  previous 
ownership  of  the  original  certificate.  If  we 
hold  that  the  appellee  is  entitled,  -through 
John  McCullough,  to  the  land  in  controversy, 
then  we  have  him  in  the  attitude  of  claim- 
ing under  a  deed  reciting  facts  inconsistent 
with  the  claim  that  W.  H.  McCullough  was 
ever  the  owner  of  the  original  Knapp  cer- 
tificate, for  such  a  recitation  is  wholly  op- 
posed to  the  conclusion  that  Knapp  had 
made  a  transfer  of  the  certificate  to  W.  H. 
McCullough.  As  strengthening  Cook's  claim 
that  he  owned  the  certificate,  it  Is  shown,  by 
testimony  offered  by  the  plaintiff,  that  Cook 
had  possession  of  the  certificate,  and  caused 
it  to  be  located  on  this  land  in  1845,  after 
the  death  of  W.  H.  McCullough  It  Is  not 
shown  whether  Knapp  was  living  or  dead  at 
that  time,  or  at  the  time  the  patent  was  issued. 
But  in  any  event,  in  1845,  seven  years  aft- 
er the  death  of  McCullough,  Cook  caused  the 
certificate  to  be  located,  which  would  indi- 
cate that  he  then  had  actual  possession  of  it 
That  Cook  was  at  that  time  claiming  owner- 
ship of  the  certificate  Is  evidenced  by  the 
fact  that  he  thereafter  claimed  the  land  up- 
on which  it  had  been  located,  and  in  the 
subsequent  settlement  with  John  McCul- 
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lough  the  opposing  claimant  got  the  major 
part  of  the  survey,  and,  so  far  aa  the  deeds 
show,  without  any  consideration  being  paid 
therefor. 

We  fully  concur  In  the  conclusion,  express- 
ed In  the  case  last  above  cited,  that  In  prov- 
ing the  existence  of  an  ancient  conveyance 
by  circumstances  It  Is  not  required  that  this 
be  done  by  evidence  sufficient  to  remove  all 
reasonable  doubt  on  the  subject.  However, 
this  does  not  relax  in  any  degree  the  other 
well-settled  requirement  that  the  plaintiff  in 
such  cases  must  recover,  If  at  all,  upon  the 
strength  of  his  own  title,  and  only  when 
be  has  adduced  evidence  to  that  effect  suffi- 
cient to  convince  reasonable  minds  that  he 
has  a  title,  at  distinguished  from  an  unsup- 
ported claim.  For  the  sake  of  argument  we 
may  admit  that  the  evidence  In  this  case, 
consisting  of  the  Indorsement  of  the  old  file 
wrapper  In  the  land  office,  the  claim  of 
ownership  by  the  McOulloughs,  and  then- 
payment  of  taxes  for  a  long  period  of  time, 
standing  alone  and  unopposed  by  any  coun- 
tervailing evidence,  would  be  sufficient  to 
sustain  a  finding  by  the  Jury  that  the  orig- 
inal certificate  had  In  fact  been  conveyed  to 
W.  H.  McCullough.  But  that  is  not  the  situ- 
ation presented  by  the  evidence  which  the 
plaintiff  in  the  suit  himself  offered,  and  by 
which  he  must  be  bound.  The  Jury  having 
found  that  there  had  been  no  conveyance  of 
the  Knapp  certificate  to  Cook,  the  facts  tend- 
ing to  show  such  a  conveyance,  not  only  be- 
come unavailable  for  the  benefit  of  the  appel- 
lee as  furnishing  evidence  to  support  the 
Judgment,  but  are  converted  Into  hostile 
facts,  tending  to  contradict  those  relied  upon 
to  show  a  conveyance  of  the  certificate  to 
W.  H.  McCullough.  If  Cook  at  the  time  the 
land  was  located  owned  the  certificate,  then 
McCullough  did  not;  or,  If  he  did,  he  had 
lost  his  right  The  further  fact  that  John 
McCullough  after  the  land  was  patented 
purchased  from  Cook  the  only  portion  of 
the  land  his  heirs  now  claim,  and  took  a 
deed  reciting  that  Cook  was  the  true  owner 
of  the  Knapp  certificate,  Is  certainly  entitled 
to  as  .much  probative  force  as  the  contrary 
recital  In  the  deed  from  John  McCullough  to 
Cook,  made  on  the  same  day.  The  subse- 
quent claim  of  ownership  to  a  one-third  In- 
terest In  the  Knapp  survey  set  up  by  John 
McCullough  and  his  heirs,  and  their  pay- 
ment of  taxes,  are  not  inconsistent  with  a 
holding  under  this  deed  from  Cook.  The 
further  fact  that  at  that  early  date  John  Mc- 
Cullough, who  claimed  to  be  the  administra- 
tor of  the  estate  of  W.  H.  McCullough,  and 
his  only  heir,  so  far  acquiesced  In  the  claim 
of  ownership  by  Cook  as  to  concede  to  the 
latter  a  two-thirds  Interest  in  the  survey  in 
dispute,  and  took  a  deed  for  a  one-third  in- 
terest, for  which  he  paid  $1,500,  is  not  to  be 
overlooked  in  weighing  the  circumstances  re- 
lied upon  as  evidence  of  the  transfer  to  W. 
H.  McCullough.  The  finding  of  the  Jury 
that  the  Knapp  certificate  was  never  convey- 


ed to  Cook  precludes  us  from  considering  the 
evidence  tending  to  show  such  a  conveyance 
In  support  of  the  Judgment  rendered.  The 
specific  finding  upon  which  the  Judgment  is 
based  being  unsupported  by  the  evidence,  the 
Judgment  itself  was  necessarily  erroneous. 
Herndon  v.  Davenport,  75  Tex.  46S,  12  S.  W. 
1111;  Walker  v.  Caradlne,  78  Tex.  493,  15 
S.  W.  31. 

The  appellee  relies  upon  the  case  of  Har- 
rison v.  Fryar,  supra,  as  authority  for  hold- 
ing that  the  evidence  was  sufficient  In  dis- 
posing of  that  case  the  court  said:  "The 
recital  In  the  contract  between  White  and 
Rosell  of  a  conveyance  by  Harrison  to  WWte 
of  the  certificate  was  admissible  for  the  pur- 
pose of  showing  that  White,  Johnson,  and 
the  vendees  of  the  latter  had,  for  more  than 
30  years,  claimed  the  land  In  controversy 
under  such  a  conveyance  thus  asserted  by 
them  to  exist.  Supplemented  by  other  cir- 
cumstances showing  Inability  to  produce 
better  evidence  of  the  existence  of  such  a 
transfer,  either  oral  or  written,  the  ascer- 
tainment of  a  claim  of  ownership,  etc.,  there- 
under, such  recital  would  authorize  the 
court  to  presume  or  infer  the  fact  in  ques- 
tion; that  is,  that  Harrison  had  parted  with 
his  title  to  the  certificate.  Whether  or  not 
other  circumstances  essential  to  give  rise  to 
such  a  presumption  were  shown  we  are  not 
advised."  The  recitals  referred  to  were  In 
the  deed  forming  a  link  In  the  chain  of  title 
of  the  defendants,  who  were  in  possession 
of  the  land,  and  were  substantially  as  fol- 
lows: That  the  land  In  controversy  was  con- 
veyed from  White  to  Rosell  by  deed  of  1858, 
which  deed  recited  that  it  was  "executed  In 
accordance  with  a  verbal  contract  between 
myself  [White]  and  Rosell,  which  contract 
was,  In  substance,  as  follows:  That  Rosell 
agreed  to  locate  and  cause  to  be  surveyed 
and  patented  640  acres  by  virtue  of  a  cer- 
tain land  warrant  for  1,280  acres,  and  owned 
by  me  [White]  as  the  representative  of  Har- 
rison by  virtue  of  deed  of  mesne  convey- 
ance." The  court  found  that  the  above  re- 
citals In  the  deed  were  true,  from  the  fact 
that  the  deed  was  an  ancient  Instrument 
and  had  been  in  the  possession  of  Rosell  and 
other  parties  In  Interest  since  its  execution. 
Justice  Williams,  of  the  Court  of  Civil  Ap- 
peals, In  disposing  of  the  case,  said:  "It  is 
urged  that  the  facts  here  stated  do  not  war- . 
rant  the  conclusion,  and  it  may  be  true  that 
they  do  not  But  it  is,  we  think,  only  the 
conclusion  which  we  can  look  to  in  review- 
ing the  Judgment  without  a  statement  of 
the  evidence.  The  Judge  is  not  required  to 
state  the  evidence,  but  only  his  conclusion, 
and  he  does  not  say  that  the  facts  were  all 
that  were  put  In  evidence  affecting  the  ques- 
tion." Further  on  In  the  opinion  it  is  stat- 
ed that  there  might  have  been  other  testi- 
mony upon  which  the  trial  Judge  based  his 
findings.  From  this  it  Is  not  at  all  clear  that 
the  court  Intended  to  rest  the  affirmance  of 
the  case  upon  the  sufficiency  of  that  recital 
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alone.  It  baa  been  decided  that  a  claim  of 
ownership  long  continued  and  accompanied 
by  possession  is  sufficient  to  support  the  pre- 
sumption of  a  conveyance.  Herndon  y.  Da- 
venport and  Walker  v.  Caradlne,  supra.  In 
the  case  here  under  consideration  neither  the 
appellee,  nor  those  under  whom  he  claims, 
ever  at  any  time  did  anything  in  the  way  of 
a  visible  appropriation  of  the  land,  or  acted 
toward  it  in  such  a  manner  as  to  notify  the 
true  owners,  if  any  were  living,  that  their 
title  was  being  disputed,  further  than  to  as- 
sert a  claim  through  the  deeds  mentioned, 
rhe  case  relied  upon  does  not,  we  think,  sup- 
port the  contention  of  the  appellee. 

The  appellee  filed  a  cross-assignment  of 
error,  in  which  he  complains  of  the  refusal 
of  the  court  to  permit  the  Introduction  in 
evidence  of  the  record  of  what  purports  to 
be  an  affidavit  made  by  one  Jacob  De  Cordo- 
va. The  substance  of  the  affidavit  is  that 
he  (De  Cordova)  had  in  his  possession,  about 
the  year  1852  or  1853,  a  deed  executed  by  J. 
H.  Knapp  to  Wm.  H.  McCullough,  convey- 
ing to  him  the  land  certificate  under  which 
the  premises  In  controversy  were  patented, 
that  said  deed  was  given  to  affiant  by  John 
McCullough,  for  the  purpose  of  procuring 
the  same  to  be  patented,  and  that  said  deed 
was  lost  It  is  claimed  that  the  record  show- 
ing the  affidavit  was  in  Book  O,  p.  86,  of  the 
Record  of  Deeds  in  the  office  of  the  clerk  of 
the  county  court  of  Fannin  county,  and  pur- 
ports to  have  been  recorded  December  17, 
1864.  Nobody  testifies  as  to  ever  having 
seen  the  original  of  this  purported  copy,  and 
there  is  no  evidence  that  an  original  ever  in 
fact  existed  beyond  that  which  may  be  In- 
ferred from  the  entry  made  upon  the  deed 
records  in  the  office  of  the  county  clerk. 
This  paper  was  not  such  an  instrument  as 
is  permitted  by  law  to  be  recorded  In  the 
deed  records  of  a  county,  and  the  fact  that 
such  a  record  was  made  gave  It  no  more 
verity  than  If  a  copy  coming  from  any  other 
source.  Helntz  v.  Thayer,  92  Tex.  658,  50 
S.  W.  930,  51  S.  W.  640.  We  do  not  think 
the  court  erred  in  excluding  what  purported 
to  be  a  record  of  this  affidavit.  MacKey  v. 
Armstrong,  84  Tex.  173,  19  S.  W.  463;  Schu- 
nlor  v.  Russell,  83  Tex.  95,  18  S.  W.  484; 
Hill  v.  Taylor,  77  Tex.  299,  14  S.  W.  306. 

For  the  errors  discussed,  the  judgment  of 
the  court  is  reversed,  and  the  cause  re- 
manded. 


CRAIN  et  al.  v.  NATIONAL  LIFE  INS.  CO. 
OF  THE  UNITED  STATES. 
(Court  of  Civil  Appeals  of  Texas.  June  12, 
1909.   Rehearing  Denied  July  2,  1909.) 

1.  Vendob  and  Pubchaseb  (j  296*)— Recov- 
ery of  Land  on  Default  of  Payment— 
Waives  of  Right. 

The  general  rule  is  that  where  a  vendor,  or 

those  claiming  under  him,  has  done  nothing  to 


waive  the  right  he  may,  In  every'case  of  an  ex- 
ecutory sale,  when  a  purchaser  makes  default 
in  payment  sue  to  recover  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  832;  Dec.  Dig.  |  296.*] 
2.  Vendob  and  Pubchaseb  (I  281*) — Recov- 
ery of  Land  on  Default  of  Paymewt— 
I'ebsons  Entitled. 

The  assignee  of  notes  riven  for  the  pur- 
chase price  of  land  securea  by  vendor's  lien, 
who  takes  a  conveyance  of  the  vendor's  interest, 
has  the  same  right  to  recover  the  land  on  non- 
payment of  the  notes  as  the  original  vendor 
would  have. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  674-696;  Dec.  Dig.  | 
261.*] 

8.  Vendob  and  Pubchaseb  ({  299*)— Recov- 
ery of  Land  by  Vendob— Payment  fob  Im- 
provements. 

Where  defendants,  owning  land  subject  to 
vendor's  lien  notes,  were  in  possession  of  the 
land  and  promising  to  pay  the  notes,  the  fact 
that  the  successive  holders  of  the  notes  permit- 
ted them  all  to  mature  without  bringing  any 
action,  and  allowed  the  defendants  to  make  im- 
provements, and  accepted  payment  of  part  of 
the  purchase  price  of  the  lands,  was  insufficient 
to  preclude  the  final  holder  of  the  notes  from 
suing  to  recover  the  land  without  returning  the 
purchase  price  so  far  as  paid,  and  paying  for 
the  improvements. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  8  299.*] 

4.  Vendob  and  Pubchaseb  (f  299*)— Dxfensk 
to  Action  to  Recoveb  Land. 

In  an  action  to  recover  land  sold,  the  of- 
fer of  defendant  to  allow  plaintiff  to  take  a  fore- 
closure and  pay  the  notes  constituted  no  defense, 
there  being  no  tender  or  payment  into  court 
and  the  offers  being  made  on  condition  that 
plaintiff  would  allow  10  or  20  days  to  raise  the 
money  through  some  other  person,  and  would 
settle  the  litigation  and  relinquish  its  title  by 
virtue  of  a  deed,  made  by  defendants  to  it.  and 
provided,  further,  that  the  title  to  the  land  was 
good. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  f  299.*] 

5.  Tbial  (§  192*)— Submission  of  Issues— Im- 
material Issue. 

Where,  in  an  action  to  recover  land  sold, 
the  evidence  established  beyond  controversy  that 
plaintiff  was  entitled  to  recover  under  a  superi- 
or title,  there  was  no  error  in  not  submitting  to 
the  jury  whether  or  not  a  deed  made  by  defend- 
ants to  plaintiff  conveying  their  homestead  was 
intended  to  be  an  absolute  conveyance  of  the 
land,  or  a  mortgage  to  secure  an  existing  in- 
debtedness. 

[Ed.  Note. — For  other  cases,  see  Trial:  Cent. 
Dig.  §  432;  Dec  Dig.  §  192.*] 

6.  Judgment  (|  194*)— Disposal  of  All  Is- 
sues. 

In  an  action  to  recover  land  sold,  wherein 
the  verdict  and  judgment  were  in  favor  of  the 
plaintiff  for  the  land  unconditionally,  and  there 
is  nothing  in  the  record  from  which  it  appears 
that  it  was  not  so  intended,  they  are  conclusive 
of  all  issues,  and  error  cannot  be  predicated 
thereon  on  the  ground  that  they  failed  to  dis- 
pose of  the  "issue  or  suit"  arising  on  a  cross- 
bill for  improvements,  etc 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  St  354-356 ;  Dec  Dig.  {  194>] 

7.  Judgment  (§  194*)— Operation  and  Ef- 
fect—Disposal of  All  Causes  of  Action. 

Where  a  plaintiff  seeks  relief  under  each  of 
several  causes  of  action,  and  the  jury  returns  a 
verdict  on  one  of  them  without  mentioning  any 
of  the  others,  and  judgment  is  rendered  in  con- 
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formity  thereto,  both  the  verdict  and  judgment 
dispose  of  all  the  other  causes  of  action  as  ef- 
fectually as  if  they  had  been  expressly  disal- 
lowed; the  mere  failure  to  grant  the  relief 
sought  being  in  itself  a  disallowance  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  354-356;  Dec.  Dig.  i  194.*] 

8.  Judgment  (I  194*)— Opebation  and  Ef- 
fect—Disposition of  All  Issues. 

Where  a  defendant,  sued  for  debt,  pleads 
in  reconvention  for  damages,  the  general  verdict 
in  favor  of  plaintiff  and  judgment  in  accordance 
therewith,  finally  dispose  of  ail  matters  in  issue. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  354-350 ;  Dec.  Dig.  !  194.*) 

9.  Judgment  (5  194*)— Action  to  Recover 
Land— Judgment  as  Disposing  or  Cboss- 
Action. 

Where,  in  an  action  for  land  sold,  defend- 
ants sought  by  cross-action  judgment  against 
the  plaintiff  only  as  a  condition  precedent  to 
plaintiffs  recovery  of  the  land,  the  award  of 
the  land  to  plaintiff  unconditionally  was  equiv- 
alent to  an  express  finding  against  them  on 
such  action. 

[Ed.  Note— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  354-356;  Dec.  Dig.  f  194.*] 

Appeal  from  District  Court,  Kaufman 
County;  F.  L.  Hawkins,  Judge. 

Action  by  the  National  Life  Insurance 
Company  of  the  United  States  of  America 
against  Hall  8.  Craln  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Lee  R.  Stroud  and  Ed  Sewell,  for  appel- 
lants.  Locke  &  Locke,  for  appellee. 

TALBOT,  J.  This  is  an  action  of  tres- 
pass to  try  title  in  statutory  form,  brought 
by  appellee  against  appellants  to  recover  a 
lot  or  parcel  of  land,  a  part  of  the  J.  H.  Con- 
ner addition  to  the  town  of  Forney,  situated 
in  Kaufman  county,  Tex.  The  land  was  con- 
veyed by  W.  G.  Fleming  and  his  wife,  Alice 
Fleming,  to  appellant  Craln,  by  deed  dated 
August  28,  1903.  The  consideration  recited 
in  this  deed  is  $150  cash  and  25  notes  of 
even  date  with  the  deed,  the  notes  numbered 
from  1  to  10,  inclusive,  being  for  the  sum  of 
$50  each  and  from  No.  11  to  25,  inclusive, 
being  for  the  sum  of  $40  each,  maturing  in 
their  serial  order,  one  on  or  before  the  first 
day  of  each  month  from  October  1,  1903,  to 
October  1,  1905.  Each  of  said  notes  bore 
interest  at  the  rate  of  10  per  cent,  per  an- 
num, payable  annually,  and  provided  for  the 
payment  of  10  per  cent,  attorney's  fees.  The 
vendor's  lien  was  expressly  reserved  in  the 
deed  from  Fleming  and  wife  to  Craln  to  se- 
cure the  payment  of  said  notes.  Five  of  the 
notes,  amounting  to  $250,  and  about  $75 
interest  were  paid.  By  a  regular  chain  of 
transfers  from  Fleming  down  to  appellee  it 
became  the  owner  and  holder  of  the  remain- 
ing unpaid  20  notes  on  September  4,  1905, 
and  on  December  12,  1905,  appellee  procured 
a  conveyance  from  Fleming  and  wife  of  all 
their  right,  title,  and  Interest  in  said  land. 
Craln  established  the  homestead  of  himself 
and  wife  on  the  land  shortly  after  he  pur- 


chased, and  made  Improvements  upon  it  of 
about  the  value  of  $1,000.  On  January  10, 
1905,  appellants  being  indebted  to  appellee 
conveyed  the  land  to  appellee  for  a  recited 
consideration  of  $1,450  and  the  assumption 
of  the  payment  of  the  said  20  unpaid  pur- 
chase-money notes  due  by  Craln.  Appellants 
failed  to  pay  the  vendor's  lien  notes  held 
by  appellee,  denied  that  It  had  any  title  by 
reason  of  the  deed  executed  by  them  Janu- 
ary 10,  1905,  and  being  in  possession  of  the 
land  this  suit  was  Instituted  by  appellee  to 
recover  it  Before  the  suit  was  filed  no  for- 
mal notice  of  rescission  of  the  sale  was  given 
by  plaintiff  or  any  other  person.  Defendant 
Craln  and  wife  pleaded  not  guilty  and  spe- 
cially, and  by  way  of  cross-action,  in  sub- 
stance, that  the  conveyance  made  by  them 
to  appellee  January  10,  1905,  was  Intended 
as  a  mortgage,  and  was  void  because  at  the 
time  of  its  execution  the  property  therein 
described  constituted  their  homestead;  that 
by  the  conduct  of  Fleming,  the  payee  of  the 
unpaid  lien  notes,  and  the  indorsees  of  said 
notes  while  said  notes  were  in  their  hands, 
respectively,  covering  a  period  of  about  two 
years,  in  falling  to  sue  or  to  give  notice  that 
a  rescission  of  the  contract  would  be  in- 
sisted upon,  etc.,  and  in  suffering  valuable 
Improvements  to  be  made  upon  the  land,  the 
right  to  rescind  and  recover  the  land  has 
been  waived,  and  that  appellee's  only  reme- 
dy was  a  suit  on  the  notes  and  foreclosure 
of  the  vendor's  Hen.  The  answer,  then,  in 
effect,  admitted  that  plaintiff's  debt  was  just 
and  unpaid,  and  that  a  foreclosure  of  the 
vendor's  lien  should  be  had.  It  expressed  a 
willingness  to  pay  the  debt,  and  stated  that 
defendants  could  and  would  pay  the  same  by 
getting  another  to  do  so  for  them,  provided 
the  appellee  would  allow  them  10  or  20  days 
for  that  purpose,  and  would  settle  the  litiga- 
tion, and  relinquish  its  title  by  virtue  of  the 
deed  executed  by  them  January  10,  1905, 
and  provided,  also,  the  title  to  the  property 
was  good.  They  prayed  that  in  the  event 
plaintiff  recovered  the  land  that  defendants 
have  judgment  against  plaintiff  for  all  sums 
paid  thereon,  and  for  the  value  of  the  im- 
provements placed  upon  the  land  by  them  to 
be  paid  before  writ  of  possession  was  award- 
ed, such  amount  to  be  exempt  from  plaintiff's 
demands.  Upon  the  conclusion  of  the  evi- 
dence the  court  directed  the  Jury  to  return  a 
verdict  in  favor  of  appellee  for  the  land. 
This  was  done,  and  judgment  entered  ac- 
cordingly. The  recovery  sought  by  the  de- 
fendants was  not  mentioned  in  the  verdict  or 
judgment,  but  the  land  was  awarded  to  the 
plaintiff  unconditionally. 

The  controlling  question  arising  upon  the 
appeal  is  whether  or  not  any  cause  of  ac- 
tion was  shown,  either  in  law  or  equity, 
against  appellee  for  the  return  of  the  pur- 
chase price  paid  by  appellants  for  the  land 
In  controversy  or  for  the  recovery  of  the 
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every  case  of  an  executory  sale  of  land,  as 
In  this  ease,  when  the  vendee  makes  default 
In  the  payment  of  the  purchase  money,  main- 
tain a  suit  for  the  recovery  of  the  land,  Is 
not  questioned.  Nor  Is  the  rule,  which  Is 
well  established,  that  the  assignee  of  notes 
given  for  the  purchase  price  of  land  secured 
by  a  vendor's  lien,  who  takes  a  conveyance 
of  the  vendor's  interest,  has  the  same  right 
to  recover  the  land  on  nonpayment  of  the 
notes  as  the  original  vendor  would  have. 
But  the  appellants  contend  that  the  facts 
and  circumstances  shown  in  the  case  at  bar 
are  such  as  would  have  Justified  the  Jury 
In  finding  a  waiver  of  such  right,  and  that  it 
would  be  inequitable  for  plaintiff  to  recover 
the  land  without  paying  for  the  improve- 
ments placed  thereon  and  returning  the 
amount  of  the  purchase  money  paid  by  them. 
In  this  contention  we  do  not  concur.  We 
have  been  unable  to  discover  any  act  done 
by  appellee  or  those  through  whom  it  claims, 
amounting  to  such  affirmance  of  the  con- 
tract of  sale  as  would  estop  it  from  asserting 
and  enforcing  its  superior  title,  acquired 
from  Fleming  to  the  land.  The  mere  pay- 
ment of  a  portion  of  the  purchase  money 
and  the  erection  of  improvements  by  appel- 
lants, although  erected  with  the  knowledge 
of  Fleming,  the  several  Indorsees  of  the 
notes,  or  of  appellee,  would  not  be  sufficient 
either  in  law  or  equity.  Moore  v.  Glesecke, 
76  Tex.  645,  13  S.  W.  200.  Neither  would 
the  fact  that  some  of  the  purchase-money 
notes,  by  the  Indulgence  of  the  holder,  were 
not  promptly  paid  at  maturity,  and  that  all 
of  them  were  permitted  to  mature  before 
this  suit  was  brought  As  shown,  the  notes 
were  executed  September  1,  1903,  and  held 
by  Fleming  until  the  early  part  of  the 
year  1904.  During  this  time  5  of  them  were 
paid;  one  6  days  after  It  was  due,  one  2 
months  and  11  days  after  It  was  due,  and 
the  others,  whether  paid  at  maturity  or 
afterwards  Is  not  shown.  The  remaining  20 
notes  were  then  transferred  by  simple  in- 
dorsement and  without  any  conveyance  of 
the  superior  title  to  Mrs.  M.  E.  Rlggs.  She 
continued  to  hold  the  same,  all  of  them  ma- 
turing in  her  hands  except  one,  and  no  pay- 
ment being  made  on  the  same,  until  Septem- 
ber, 1906,  when  she  transferred  them  to  ap- 
pellee. Soon  after  the  notes  were  acquired 
by  the  appellee,  possession  of  the  premises 
was  demanded  of  appellants  and  by  them  re- 
fused. In  December,  1905,  a  conveyance  of 
the  superior  title  was  obtained  by  it  from 
Fleming.  Appellants  were  In  possession  of 
the  land  all  the  time,  promising  to  pay  the 
notes,  and  the  owners  of  them  had  a  right 
to  assume  that  they  would  fulfill  their  prom- 
ise until  they  discovered  their  Intention  not 
to  do  so.  As  a  matter  of  fact  the  amount  of 
improvements  to  be  made  on  the  land  In 


counsel  for  appellee,  Roddy's  authority,  as 
agent  of  Fleming,  to  hold  the  notes  and  col- 
lect them  as  they  fell  due  certainly  did  not 
authorize  him  to  destroy  his  principal's  title 
to  the  property.  Nor  did  the  defendants' 
offer  to  allow  the  plaintiff  to  take  a  foreclo- 
sure and  pay  the  notes  constitute  a  defense 
to  the  action  to  recover  the  land.  There  was 
no  tender  or  payment  of  the  money  Into 
court,  and  the  offers  were  made,  as  has  been 
stated,  upon  condition  that  appellee  would 
allow  10  or  20  days  to  raise  the  money 
through  some  other  person,  and  would  set- 
tle the  litigation  and  relinquish  its  title  by 
virtue  of  the  deed,  made  by  appellants  to  It 
January  10, 1906,  and  provided,  further,  that, 
the  title  to  the  land  was  good.  These  condi- 
tions destroyed  any  efficacy,  if  any,  which 
the  offers  might  otherwise  have  possessed  to 
defeat  a  recovery  of  the  land,  and  In  the 
attitude  of  the  case  appellants  could  only 
defeat  such  recovery,  upon  this  branch  of 
the  case,  by  paying  or  tendering  uncondition- 
ally Into  court  the  balance  of  the  purchase 
money  represented  by  the  vendor's  lien  notes 
held  by  appellee.  Stone  Land  &  Cattle  Co.  v. 
Boon,  73  Tex.  548,  11  S.  W.  544;  Polk 
Kyser,  21  Tex.  Civ.  App.  676,  53  S.  W.  87: 
Rutherford  v.  Mothershed,  42  Tex.  Civ.  App. 
360,  92  S.  W.  1021;  Walsh  v.  Ford,  27  Tex. 
Civ.  App.  573,  66  S.  W.  854.  We  conclude 
that  the  evidence  established  beyond  con- 
troversy that  appellee  was  entitled  to  re- 
cover the  land,  and,  this  being  true,  the 
court  did  not  err  in  not  submitting  to  the 
Jury  the  question  whether  or  not  the  deed 
made  by  appellants  to  appellee,  dated  Janu- 
ary 10,  1905,  conveying  their  homestead,  was 
Intended  by  the  parties  to  be  an  absolute  con- 
veyance of  the  land  or  a  mortgage  to  secure 
an  existing  indebtedness.  If  it  was  shown 
conclusively  by  the  evidence,  as  we  hold  it 
was,  that  appellee  was  entitled  to  recover 
the  land  by  reason  of  the  superior  title  ac- 
quired from  Fleming,  and  because  of  the 
failure  of  appellants  to  pay  or  tender  Into 
court  the  balance  due  on  the  unpaid  pur- 
chase-money notes  held  by  It,  then  the  in- 
structed verdict  was  proper,  notwithstanding 
the  evidence  raised  an  Issue  as  to  whether 
the  deed  referred  to  was  an  absolute  con- 
veyance or  a  mere  mortgage.  In  such  case 
the  determination  of  the  latter  question  was 
not  necessary  to  a  decision  of  the  case,  and 
its  submission  to  the  jury  wholly  unneces- 
sary. 

Appellants'  ninth  and  tenth  assignments 
are  to  the  effect  that  the  verdict  and  Judg- 
ment rendered  In  the  district  court  wholly 
fail  to  dispose  of  the  "issue  or  suit"  arising 
upon  their  cross-bill  for  improvements,  etc., 
and  therefore  the  court  erred  in  receiving 
such  verdict  and  in  entering  such  Judgment, 
and  they  should  not  be  allowed  to  stand. 
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"We  are  of  the  opinion  the  verdict  and  judg- 
ment effectually  disposed  of  the  cross-action. 
The  prayer  of  the  cross-bill  was  that  "if  the 
plaintiff  should  recover  the  land,  *  *  • 
It  should  first  be  required  to  do  equity  by 
refunding,"  etc.,  and,  further,  that  In  such 
event  the  defendants  have  judgment  against 
plaintiff  for  certain  sums  "to  be  first  paid 
defendant  by  the  plaintiff  before  the  plain- 
tiff has  a  writ  of  possession  or  any  judgment 
rendered  or  executed  for  possession,  as 
against  him."  The  verdict  and  judgment 
were  In  favor  of  the  appellee  for  the  land 
unconditionally,  and,  there  being  nothing  in 
the  record  from  which  it  appears  that  it  was 
not  so  Intended,  such  verdict  and  judgment 
were  conclusive  of  all  Issues.  "It  is  now  the 
settled  law  of  Texas  that  where  a  plaintiff 
seeks  relief  under  each  of  several  causes  of 
action,  and  the  jury  returns  a  verdict  on  one 
of  them,  but  does  not  mention  any  of  the 
others,  and  judgment  is  rendered  In  con- 
formity with  the  verdict,  they  both  dispose 
of  all  the  other  causes  of  action  as  effectual- 
ly as  if  the  same  had  been  expressly  disal- 
lowed. The  mere  failure  to  grant  the  relief 
sought  is  in  itself  a  disallowance  of  the 
same."  Eackley  v.  Fowlkes,  89  Tex.  613,  36 
8.  W.  77;  Davles  v.  Thomson,  02  Tex.  391, 
49  S.  W.  215.  So,  too,  In  suits  where  the 
defendant  was  sued  for  debt  and  he  pleaded 
In  reconvention  for  damages,  It  has  been  held 
that  a  general  verdict  In  favor  of  the  plain- 
tiff, and  judgment  In  accordance  therewith, 
finally  disposed  of  all  the  matters  In  Issue 
between  the  parties.  Lewis  v.  Smith  (Tex. 
Civ.  App.)  48  S.  W.  294;  Bemus  v.  Donlgan, 
18  Tex.  Civ.  App.  125,  43  8.  W.  1052.  In  the 
present  case  appellants,  by  their  cross-action, 
sought  a  judgment  against  the  appellee  only 
as  a  condition  precedent  to  Its  recovery  of 
the  land,  and  the  award  of  the  land  to  it 
unconditionally  was  equivalent  to  an  express 
finding  against  them  on  such  action. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


BLOOM  v.  OLIVER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Jane  12, 

1909.) 

1.  Executors  and  Administrators  (|  256*)— 

APPEAIy— TIME. 

Under  Rev.  St.  1895,  art.  382,  permitting 
any  one  interested  in  the  estate  of  a  decedent 
to  have  the  proceedings  of  the  county  court 
revised  any  time  within  two  years  thereafter, 
and  giving  minors  and  married  women  two 
years  after  the  removal  of  their  disabilities  in 
which  to  apply  for  such  revision,  it  was  not 
necessary  that  such  proceeding  be  begun  before 
the  administration  was  closed,  three  of  ap- 
pellants being  minors  when  the  suit  was  begun 
and  one  being  a  feme  covert. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  256.*] 


2.  Executors  and  Administrators  (J  241*)— 
Allowance  of  Claims— Conclusiveness. 
The  approval  by  the  county  court  of  a 

claim  against  an  estate  conclusively  establishes 

its  validity  until  the  judgment  is  set  aside  by  a 

direct  proceeding. 
[Ed.  Note.— For  other  cases,  see  Executors 

and  Administrators,  Cent  Dig.  I  849;  Dec. 

Dig.  i  241.*] 

8.  Executors  and  Administrators  (§  241*)— 

Allowance  or  Claims. 

When  a  claim  apparently  barred  by  limi- 
tations is  allowed  and  approved,  it  is  pre- 
sumed to  have  been  within  an  exception  pre- 
venting the  bar,  and  beneficiaries  can  only  set 
aside  the  order  of  approval  by  a  direct  showing 
that  the  claim  was  barred  when  allowed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  849;  Dec 
Dig.  |  241.*] 

4.  Executors  and  Administrators  (|  238*)— 
Allowance  or  Claims  —  Proceedings  to 
Set  Asi db — Sufficiency  or  Evidence. 

In  an  action  by  heirs,  etc.,  to  set  aside  an 
order  of  the  county  court  approving  a  claim 
against  the  estate,  evidence  held  to  sustain  a 
finding  that  the  claim  was  barred  by  limita- 
tions when  presented. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  238.*] 

Appeal  from  District  Court,  Leon  County; 

5.  W.  Dean,  Judge. 

Action  by  Mattle  Oliver  and  others  against 
N.  Bloom  and  another,  as  administrators  of 
J.  H.  Oliver,  deceased.  From  a  judgment  for 
plaintiffs,  defendant  Bloom  appeals.  Af- 
firmed. 

Boyd  &  Boyd,  for  appellant  A  J.  Harper, 
Joe  H.  Seale,  and  Wm.  Watson,  for  appel- 
lees. 


McMBANS,  J.  Mrs.  Mattie  Oliver,  sur- 
viving wife  of  J.  H.  Oliver,  deceased,  for 
herself  and  as  next  friend  for  Joe  T.  Oliver, 
J.  H.  Oliver,  and  Jim  Oliver,  minors,  and 
Annie  Bigham,  joined  by  her  husband,  Sam 
Blgham,  as  the  only  heirs  at  law  of  J.  H. 
Oliver,  deceased,  brought  this  suit  against 
N.  Bloom  and  B.  D.  Dashlell,  as  administra- 
tors of  the  estate  of  said  J.  H.  Oliver,  to  set 
aside  and  annul  an  order  of  the  county  court 
of  Leon  county  made  and  entered  In  the  pro- 
ceedings relating  to  the  administration  of 
the  estate  of  said  J.  H.  Oliver  approving  a 
claim  of  $4,500  against  sa'd  estate  in  favor 
of  N.  Bloom,  which  claim  had  previously 
been  allowed  by  Dashlell,  the  administrator. 
The  district  court,  on  the  petition  of  the 
plaintiffs,  granted  the  certiorari  prayed  for, 
and  the  proceedings  were  removed  from  the 
county  to  the  district  court  for  a  trial  de  novo. 
The  only  ground  upon  which  the  judgment 
of  the  county  court  was  Bought  to  be  set 
aside,  that  we  need  notice,  was  that  the  claim 
was  barred  by  the  statute  of  limitations  at 
the  time  of  its  allowance  by  the  administrator 
and  its  approval  by  the  county  court  De- 
fendant Bloom  answered  by  general  denial 
and  specially  denied  plaintiffs'  Interest  In  the 
subject-matter  of  the  suit.   Defendant  Dasli- 
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or  Knowledge  mat  it  was  Darrea  Dy  tne  stat- 
ute of  limitations;  and  he  Joined  In  the  pray- 
er of  the  plaintiffs  that  the  judgment  ap- 
proving it  be  annulled.  The  case  was  tried 
by  the  court  without  a  Jury,  and  judgment 
was  rendered  in  favor  of  plaintiffs  canceling 
the  allowance  of  the  claim  by  the  adminis- 
trator and  setting  aside  the  order  of  the  coun- 
ty court  approving  the  claim,  from  which 
judgment  the  defendant  Bloom  has  prosecut- 
ed this  appeal. 

Appellant  presents  but  one  assignment  of 
error  upon  which  he  seeks  a  reversal,  which 
is  as  follows:  "The  court  erred  In  rendering 
Judgment  in  favor  of  plaintiffs  and  B.  D. 
Dashlell,  and  against  defendant  N.  Bloom,  in 
canceling  and  setting  aside  the  claim  of  de- 
fendant Bloom  against  the  estate  of  J.  H. 
Oliver,  deceased:  (1)  Because  the  evidence 
fails  to  show  that  administration  is  pending 
in  the  matter  of  the  estate  of  said  J.  H.  Oli- 
ver, deceased,  or  that  such  administration 
was  pending  at  the  time  of  the  institution  of 
this  suit,  or  at  the  time  of  the  trial ;  (2)  be- 
cause the  evidence  is  wholly  insufficient  to 
establish  the  fact  that  the  claim  of  defend- 
ant N.  Bloom  for  $4,500  against  the  estate 
of  J.  H.  Oliver,  deceased,  was  barred  by  the 
statute  of  limitations  at  the  time  of  its  al- 
lowance by  the  administrator  and  approved 
by  the  county  probate  court  of  Leon  county." 

Appellant's  first  proposition  under  this  as- 
signment is  that  a  cause  cannot  be  removed 
from  the  county  to  the  district  court  by  writ 
of  certiorari  after  administration  has  been 
closed,  and,  in  order  to  confer  jurisdiction 
on  tbe  district  court  granting  such  writ  to  try 
the  case  de  novo,  It  must  be  alleged  and 
proved  that  the  administration  is  pending. 
This  contention  is  without  merit.  Article  332, 
Rev.  St.  1895,  provides  that  any  person  In- 
terested in  the  estate  of  a  decedent  may  have 
the  proceedings  of  the  county  court  revised 
and  corrected  at  any  time  within  two  years 
after  such  proceedings  were  had,  and  that 
minors .  and  femes  covert  shall  have  two 
years  after  tbe  removal  of  their  respective 
disabilities  within  which  to  apply  for  such 
revision  and  correction.  It  was  shown  that 
three  of  tbe  plaintiffs  were  minors  at  the 
time  of  tbe  institution  of  the  suit,  and  that 
one  was  feme  covert.  There  is  nothing  in  the 
statute  to  justify  the  contention  that  such 
a  proceeding  as  this  was  must  be  begun  and 
prosecuted  before  administration  is  closed. 

Appellant's  second  proposition  under  this 
assignment  is  that:  "When  a  claim  has  been 
allowed  and  approved,  every  presumption  is 
In  its  favor,  and  he  who  attempts  to  Impeach 
it  must  assume  the  labor  of  distinctly  and 
clearly  showing  its  vices,  and  such  allowance 
and  approval  will  not  be  set  aside  as  a  matter 
of  course,  but  only  upon  the  fullest  proof. 
It  devolves  upon  plaintiffs  to  show  beyond 


court  or  a  claim  against  an  estate  is  a  judg- 
ment conclusively  establishing  the  validity 
thereof  until  set  aside  by  a  direct  proceed- 
ing (Thomas  v.  Bonnie,  66  Tex.  638),  and 
that  when  the  claim,  though  apparently  bar- 
red. Is  allowed  and  approved,  It  Is  presumed 
to  have  been  within  exceptions  preventing 
the  bar  (Cone  v.  Crum,  52  Tex.  351),  and 
that  an  order  of  approval  can  only  be  set 
aside  by  the  beneficiaries  of  the  decedent  up- 
on direct  proof  that  the  debt  was  barred  at 
the  time  of  its  allowance,  and  that  no  fact 
existed  which  suspended  the  statute  during 
the  time  of  its  apparent  operation  (Howard 
v.  Johnson,  69  Tex.  657,  7  S.  W.  622;  Hille- 
brant  v.  Burton,  17  Tex.  138;  Campbell  v. 
Shotwell,  61  Tex.  27). 

Do  the  facts  In  this  case  warrant  the  con- 
clusion of  tbe  trial  court  that  the  claim  of 
Bloom  was  barred  at  the  time  of  Its  allow- 
ance by  the  administrator?   We  think  that 
this  question  must  be  answered  In  the  af- 
firmative. In  1889,  J.  H.  Oliver  and  the  ap- 
pellant Bloom  entered  into  a  partnership  in 
a  mercantile  venture  at  Buffalo,  Tex.  Bloom, 
in  response  to  Interrogations  propounded  to 
him  ex  parte,  testified  that  the  partnership 
was  dissolved  in  1891,  at  which  he  made  to 
Oliver  a  deed  to  certain  lots  In  the  town  of 
Buffalo,  and  that  Oliver,  at  the  time  of  the 
making  of  the  deed,  executed  to  him  his  due- 
bill  for  $4,500,  which  bore  no  date.  There 
was  testimony  which  tended  to  prove  that 
the  partnership  had  not  in  fact  been  dissolv- 
ed, but,  In  the  view  we  take,  tbe  testimony 
on  that  point  was  immaterial.  The  date  of 
the  deed  was  February  26, 1891.  J.  H.  Oliver 
died  in  1899,  and  nls  widow,  the  appellee 
Mrs.  Mattle  Oliver,  qualified  as  survivor,  and 
conducted,  through  her  agents,  the  business 
left  by  her  deceased  husband  for  two  years, 
when  B.  D.  Dashlell  was  appointed  adminis- 
trator of  the  estate.  Bloom  at  no  time  during 
the  period  that  Mrs.  Oliver  was  acting  as  sur- 
vivor presented  the  dueblll  to  her  or  demand- 
ed Its  payment,  and  she  knew  nothing  of  Its 
existence  until  Bloom  afterwards  brought 
suit  against  her  upon  It   On  December  18, 
1902,  shortly  after  Dashlell  qualified  as  ad- 
ministrator, Bloom  presented  the  dueblll  to 
him  as  a  claim  against  Oliver's  estate  for  al- 
lowance, and  It  was  allowed  as  such  on  the 
same  date,  filed  with  the  county  clerk  two 
days  later,  and  approved  by  the  county  Judge 
of  Leon  county  January  19,  1903.  After- 
wards the  dueblll  became  lost  William  Wat- 
son, a  witness  for  plaintiffs,  testified:  "I 
have  seen  the  dueblll  inquired  about  in  this 
case.  I  saw  it  once  In  the  hands  of  N.  Bloom 
at  Buffalo.   *    *    *  He  showed  It  to  me 
one  night,  and  told  me  it  was  a  claim  he  had 
against  the  estate.  I  looked  at  the  date  and 
told  him  it  was  barred.   •   »   *   It  was 
dated  January  or  February  (I  would  not  be 


tne  time  it  was  lost.  I  was  present  when 
they  allowed  it  It  was  the  same  piece  of  pa- 
per. It  was  legal  cap  and  stained  somewhat, 
a  sort  of  yellow  stain  that  comes  on  blue  cap 
by  age.  »  *  *  It  was  Just  simply  this, 
'Due  N.  Bloom  $4500.'  [Signed]  'J.  H.  Oli- 
ver.' That  was  all  there  was  on  it,  and  in 
the  left-hand  corner  the  date,  either  January 
or  February,  1891.  *  ♦  *  At  the  time  I 
told  him  it  was  barred  was  a  long  time  be- 
fore he  presented  it.  He  was  talking  to  me 
about  the  mix-up  of  the  estate.  *  *  *  He 
said,  'I  am  all  right.'  When  be  showed  me 
that  bill  I  said,  That  is  barred,'  and  that  was 
about  all  that  was  said.  There  wasn't  any- 
thing on  it  like  a  renewal.  *  *  *  I  saw 
this  (claim)  allowed.  It  was  the  same  duebill 
attached  to  the  creditor's  oath."  Watson's 
testimony  was  undisputed. 

We  think  the  testimony  clearly  justified  the 
conclusion  of  the  trial  court  that  the  claim 
was  barred  at  the  time  of  its  presentation  to 
the  administrator  for  allowance.  Bloom  was 
present  at  the  trial,  but  did  not  testify.  If 
Oliver  at  any  time  subsequent  to  the  execu- 
tion of  the  duebill  in  February,  1891,  execut- 
ed to  Bloom  a  new  promise  to  pay,  it  was 
clearly  within  the  power  of  Bloom  and  great- 
ly to  his  interest  to  prove  it,  but  he  remain- 
ed silent.  If  there  was  a  renewal,  it  was  a 
fact  peculiarly  within  his  knowledge,  and 
his  failure  to  produce  it  or  testify  concerning 
it,  in  view  of  Watson's  testimony,  was  al- 
most tantamount  to  an  admission  that  no 
such  renewal  was  made.  When  Watson  told 
him  that  the  duebill  was  barred,  to  which 
he  said  nothing,  It  is  reasonably  probable,  If 
there  had  been  a  renewal,  he  would  have  so 
Informed  the  witness.  His  claim  was  found- 
ed upon  the  duebill  given  him  in  1891,  and 
the  claim  presented  by  him  to  the  adminis- 
trator, and  allowed,  was  this  Identical  due* 
bill,  upon  which  no  renewal  was  Indorsed. 

We  think  that  under  the  facts  the  Judgment 
rendered  by  the  trial  court  was  in  all  things 
correct,  and  that  the  Judgment  should  be 
affirmed ;  and  it  is  so  ordered. 

Affirmed 


OKLAHOMA  CITY  AT.  RY.  CO.v.MAGEB. 

(Court  of  Civil  Appeals  of  Texas.    June  26, 
1909.) 

Appeal  and  Error  ({  80*)  —  Appealable 
Judgment— Finality. 

In  trespass  to  try  title  to  land  and  for  dam- 

Xfrom  defendant's  improvements  thereon, 
re  defendant  pleaded  the  general  denial,  not 
guilty,  and  disclaimed  .as  to  the  land  in  ques- 
tion, except  a  certain  strip,  upon  which  it  claim- 
ed the  right  to  construct  improvements,  a  judg- 
ment for  plaintiff  for  damages,  making  no  dis- 
position of  the  issue  as  to  the  title  to  the  strip, 


Appeal  from  District  Court,  Hardeman 
County;  S.  P.  Huff,  Judge. 

Trespass  to  try  title  by  R.  M.  Magee 
against  the  Oklahoma  City  &  Texas  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Dismissed. 

Decker  &  Clarke  and  Andrews,  Ball  & 
Streetman,  for  appellant  D.  E.  Magee  and 
W.  T.  Perkins,  for  appellee. 

SPEER,  J.  This  suit  was  brought  as  an 
ordinary  action  of  trespass  to  try  title  by 
the  appellee  against  appellant  to  recover  a 
certain  tract  of  land  in  the  town  of  Quanah, 
known  as  lot  No.  1,  in  block  109,  and  for 
damages  for  injury  to  bis  residence  by  rea- 
son of  the  construction  of  tracks,  depot,  cot- 
ton platform,  etc.,  on  said  lot  No.  1  and  on 
certain  other  lands  adjacent  to  said  lot.  The 
defendant  pleaded  tbe  general  denial,  not 
guilty,  and  disclaimed  as  to  the  land  sued 
for,  except  a  strip  of  land  56  feet  wide, 
which  it  declared  to  be  a  part  of  McClelland 
avenue,  upon  which  it  pleaded  a  right  to 
construct  its  improvements.  There  was  a 
verdict  and  Judgment  for  $400  In  favor  of 
plaintiff,  and  the  defendant  has  appealed. 

We  are  not  authorized  to  pass  upon  the 
questions  presented  by  appellant's  various 
assignments,  other  than  the  one  questioning 
the  sufficiency  of  the  judgment  entered  in 
the  case.  The  jury  Impaneled  to  try  the  case 
returned  tbe  following  verdict:  "We,  the 
jury,  find  for  the  plaintiff  and  assess  the 
damages  at  $400."  Upon  this  verdict  a 
judgment  in  the  plaintiff's  favor  was  enter- 
ed; but  in  such  judgment  no  disposition 
whatever  was  made  of  tbe  issue  as  to  the 
title  to  the  56  feet  of  land  Involved.  This  we 
hold  is  not  a  final  judgment.  Williams  v. 
Bell  (Tex.  Civ.  App.)  116  S.  W.  837,  on  re- 
hearing. In  Davies  v.  Thomson,  92  Tex. 
391,  49  S.  W.  215,  the  rule  is  announced  in 
a  quotation  from  Rackley  v.  Fowlkes,  89 
Tex.  613,  36  S.  W.  77,  as  follows:  "The  prop- 
osition seems  to  be  sound  In  principle  and 
well  supported  by  authority  that  where  the 
pleadings  and  judgment  in  evidence  show 
that  the  pleadings  upon  which  the  trial  was 
had  put  in  issue  plaintiff's  right  to  recover 
upon  two  causes  of  action,  and  the  judgment 
awards  him  a  recovery  upon  one,  but  is  si- 
lent as  to  the  other,  such  judgment  is  prima 
facie  an  adjudication  that  he  was  not  enti- 
tled to  recover  upon  such  other  cause."  This 
evidently  is  upon  the  theory  that  the  Judg- 
ment was  meant  to  exclude  a  recovery,  ex- 
cept as  to  the  items  or  amounts  found.  But 
in  the  present  case  the  verdict  and  judgment 
could  hardly  be  sustained,  except  on  the 
theory  that  appellee  was  entitled  to  recover 
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appeal  to  ordered  to  be  dismissed. 


WILKINS  v.  ST.  LOUIS  SOUTHWESTERN 
RT.  00.  OF  TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Jane  28, 
1909.) 

Appeal  and  Erbob  (f  389*)— Affidavit— Suf- 
ficiency. 

The  affidavit  for  an  appeal  In  forma  pan- 
peris,  sworn  to  before  the  clerk  of  the  court 
trying  the  case,  unaccompanied  by  proof  before 
the  county  judge  of  the  county  where  appel- 
lant resides  or  the  court  trying  the  case  to  de- 
termine his  right  to  so  appeal,  is  insufficient  to 
confer  jurisdiction  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  389.*] 

Appeal  from  District  Court,  Hill  County; 
W.  C.  Wear,  Judge. 

Action  by  W.  B.  Wllkins  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Dismissed. 

Henry  Bishop  and  Vaughan  &  Hart,  for 
appellant  B.  B.  Perkins,  D.  Upthegrove, 
and  Scott,  Sanford  &  Ross,  for  appellee. 

BOOKHOUT,  J.  On  March  20,  1909,  a 
motion  was  filed  in  this  court  by  appellee 
to  dismiss  this  appeal  for  want  of  jurisdic- 
tion. On  March  26th  an  agreement  signed 
by  the  attorneys  of  both  parties  was  filed 
that  the  motion  be  postponed  for  80  days, 
or  until  the  next  succeeding  submission  day 
after  Friday,  tbe  26th  of  March,  1909.  The 
motion  to  dismiss  was  thereupon  postponed 
until  the  16th  of  April,  and  the  submission  of 
the  cause  was  postponed  until  the  17th  of 
April,  1909,  on  which  day  the  cause  itself 
was  submitted.  There  to  filed  among  the  pa- 
pers a  letter  from  appellee's  counsel  to  the 
attorneys  for  appellant  to  the  effect  that  the 
motion  to  dismiss  the  appeal  may  be  with- 
drawn if  appellant's  attorneys  will  consent 
that  the  submission  of  the  case  be  postponed 
a  sufficient  length  of  time  to  enable  appel- 
lee's attorneys  to  prepare  briefs.  Briefs 
have  been  filed  by  appellee,  and  the  proposi- 
tion in  the  letter  presumably  complied  with. 

The  case  was  tried  in  the  district  court  of 
Hill  county  at  the  May  term,  1908.  A  trial 
resulted  in  a  judgment  for  defendant  on 
May  20,  190&  Plaintiffs  motion  for  new 
trial  having  been  overruled,  he  excepted,  and 
gave  notice  of  appeal,  and  sought  to  perfect 
an  appeal  by  making  affidavit  before  the 
clerk  for  the  purpose  of  perfecting  the  ap- 
peal in  forma  pauperis.  The  affidavit  was 
sworn  to  before  the  clerk.  No  proof  was 
made  before  the  county  judge  of  the  county 


Horn,  89  Tex.  77,  33  S.  W.  322.  The  affidavit 
made  before  the  clerk  of  tbe  court  trying 
the  case  does  not  comply  in  substance  or  in 
form  with  the  requirements  of  the  statute, 
and  is  insufficient  to  confer  jurisdiction  up- 
on the  appellate  court  Even  If  the  motion 
to  dismiss  the  appeal  was  withdrawn,  as 
soon  as  the  attention  of  this  court  was  call- 
ed to  the  Insufficiency  of  the  affidavit  It  be- 
came our  duty  to  dismiss  the  appeal  for 
want  of  jurisdiction;  and  it  to  so  ordered! 
The  appeal  to  dismissed. 


KITTRELL  et  al.  v.  FIRST  NAT.  BANK  OF 
MORGAN. 

(Court  of  Civil  Appeals  of  Texas.    June  12, 

7909.) 

Coubts  (J  475*) — Conflicting  Jurisdiction 

— Receivers. 

Where  the  district  court  of  one  county  ap- 
pointed a  receiver  of  a  debtor's  property  on 
which  a  mortgage  lien  had  been  foreclosed  in 
the  district  court  of  another  county,  and  which 
had  been  levied  on  and  advertised  for  sale  by 
the  sheriff  of  the  latter  county,  and  the  receiver 
obtained  possession  of  the  property  from  the 
sheriff,  jurisdiction  of  the  court  of  the  former 
county  was  exclusive,  and  could  not  be  inter- 
fered with  by  process  or  judgment  of  the  dis- 
trict court  of  the  latter  county. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {f  1236,  1237 ;  Dec.  Dig.  i  475.*] 

Appeal  from  District  Court  Bosque  Coun- 
ty;  O.  L.  Lockett  Judge. 

Action  by  the  First  National  Bank  of  Mor- 
gan, Tex.,  against  Norman  O.  Klttrell,  Jr., 
receiver  of  A.  C.  Allen  and  another,  and  J. 
J.  Sweeney.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Reversed. 

Masterson,  Atkinson  &  Masterson  and 
Fisher  &  Sears,  for  appellants.  Cureton  & 
Cure  ton,  for  appellee. 

DUNKLIN,  J.  This  suit  was  Instituted  by 
the  First  National  Bank  of  Morgan  against 
J.  J.  Sweeney  and  Norman  G.  Klttrell,  Jr.; 
the  latter  defendant  being  the  receiver  of  the 
estate  of  A.  O.  Allen  and  Margaret  E.  Allen. 
The  receivership  suit  was  pending  In  the  dis- 
trict court  of  Harris  county,  while  this  suit 
was  instituted  in  the  district  court  of  Bos- 
que county.  By  order  of  the  court  appoint- 
ing him,  the  receiver  had  taken  charge  of  all 
the  property  belonging  to  A.  C.  and  Marga- 
ret E.  Allen,  including  certain  horses,  hogs, 
mules,  and  other  personal  property,  upon 
which  a  mortgage  lien  had  been  foreclosed  In 
the  district  court  of  Bosque  county  prior  to 
the  appointment  of  the  .  receiver,  and  at  the 
time  of  his  appointment  said  property  had 
been  levied  on  and  advertised  for  sale  by  tbe 
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sheriff  of  Bosque  county  tinder  an  order  of 
saie  Issued  by  the  district  court  of  Bosque 
county  In  said  foreclosure  proceeding.  In 
obedience  to  the  order  of  the  district  court 
of  Harris  county,  the  sheriff  of  Bosque  coun- 
ty delivered  the  property  held  by  him  un- 
der the  levy  to  the  receiver.  The  First  Na- 
tional Bank  of  Morgan  was  the  plaintiff  and 
owner  of  the  judgment  foreclosing  said  mort- 
gage Hen,  and  In  the  suit  In  which  this  ap- 
peal is  prosecuted  said  bank  recovered  a 
judgment  restraining  the  receiver  and  J.  J. 
Sweeney,  his  codefendant,  from  interfering 
with  the  sheriff  of  Bosque  county  In  selling 
the  property  above  mentioned  to  satisfy  the 
judgment  of  foreclosure.  J.  J.  Sweeney  was 
made  a  party  defendant  upon  the  allegation 
that  he  was  a  large  creditor  of  A.  C.  and 
Margaret  B.  Allen,  and  intervener  in  the  re- 
ceivership suit  at  whose  Instance  the  receiv- 
ership proceedings  were  continuing. 

The  contention  which  forms  the  basis  of 
appellants'  three  different  assignments  of  er- 
ror Is  that  the  district  court  of  Harris  coun- 
ty, being  a  court  of  competent  jurisdiction, 
having  appointed  the  receiver  to  take  charge 
of  all  the  property  of  A.  C.  and  Margaret  B. 
Allen,  and  the  receiver  being  in  possession  of 
the  same  under  and  by  virtue  of  that  appoint- 
ment, the  Jurisdiction  of  that  court  over  the 
property  was  exclusive,  and  could  not  be  in- 
terfered with  by  any  process  or  judgment  of 
the  district  court  of  Bosque  county;  and 
we  are  of  the  opinion  that  this  contention 
should  be  sustained.  Ellis  v.  Vernon  Water 
&  Light  Co.,  86  Tex.  115,  23  S.  W.  838 ;  Gross- 
cup  v.  German  Saving  ft  Loan  Society  (C.  C.) 
162  Fed.  050 ;  Hltz  v.  Jenks,  185  U.  S.  155, 
22  Sup.  Ct.  508,  46  L  Ed.  851;  Harrison  v. 
Waterberry  (Tex.)  27  S.  W.  100;  Riesner  v. 
Railway,  80  Tex.  661,  36  S.  W.  53,  33  L.  R. 
A.  171,  50  Am.  St.  Rep.  84 ;  Texas  Trunk  Ry. 
v.  Lewis,  81  Tex.  7,  16  S.  W.  647,  26  Am. 
St.  Rep.  776 ;  Dillingham  v.  Russell,  73  Tex. 
50,  11  S.  W.  130,  3  L.  R.  A.  634,  15  Am.  St 
Rep.  753 ;  Russell  v.  Railway,  68  Tex.  652,  5 
S.  W.  686;  Railway  v.  Whittaker,  68  Tex. 
636,  5  S.  W.  448;  High  on  Receivers,  (|  163, 
164,  165;  Warden  v.  Pruter,  40  Tex.  Civ. 
App.  118,  88  S.  W.  434.  In  the  case  of  Ellis 
v.  Vernon  Water  ft  Light  Co.,  supra,  certain 
real  estate  had  been  levied  upon  by  virtue 
of  an  execution  at  the  time  the  receiver  was 
appointed.  The  sheriff  who  made  the  levy 
proceeded  to  sell  the  real  estate  after  the 
receiver  was  appointed,  and  In  that  opinion 
our  Supreme  Court  said:  "To  permit  the 
control  of  a  receiver  to  be  interfered  with 
by  virtue  of  process  from  another  court 
would  be  a  practice  fraught  with  injustice 
and  productive  of  confusion;  and  the  re- 
mark applies  with  especial  force  to  the  re- 
ceivers of  Insolvent  corporations.  After  all 
the  assets  of  a  corporation  have  been  taken 
from  the  hands  of  Its  managers  and  placed 
under  the  control  of  a  receiver,  is  it  just  to 


allow  its  property  to  be  sold  under  execution? 
The  court,  having  deprived  the  corporation  of 
the  power  of  paying  the  debt  and  of  avoiding 
the  sale,  should,  in  the  interest  of  all  con- 
cerned, protect  Its  property  from  the  sacri- 
fice. The  receivership  does  not  destroy  any 
liens  that  may  have  been  acquired  before 
the  appointment;  but  the  remedy  for  their 
enforcement  should  be  sought  in  the  court  In 
which  the  whole  estate  is  being  administer- 
ed. We  therefore  conclude  that  the  court  did 
not  err  in  holding  that  the  applicant  took  no 
title  to  the  lots  by  the  execution  sale." 

For  reasons  above  noted,  the  judgment  of 
the  trial  court  is  reversed,  and  the  injunc- 
tion decreed  therein  is  hereby  dissolved. 


ATCHLET  v.  PERRY  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  1, 
1000.    Rehearing  Denied  June  5,  1009.) 

1.  Specific  Pebfobmance  ({  85*)  —  Pabol 
Gift— Impbovements. 

About  $100  expended  in  Improvements  is 
too  small  an  amount,  in  comparison  with  the 
value  of  a  section  of  land  worth  $13  to  $14  an 
acre,  to  furnish  the  basis  for  specific  perform- 
ance of  an  alleged  parol  gift  thereof. 

[Ed.  Note— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  210-222;  Dec.  Dig.  ( 
85.*] 

2.  Gifts  (§  49*)— Parol  Gut  of  Land— Suf- 
ficiency of  Evidence. 

Evidence  held  insufficient  to  support  a 
parol  gift  of  land  and  to  show  valuable  anC 
permanent  improvements  thereon,  relying  on 
such  gift 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec. 
Dig.  {  49.*] 

Appeal  from  District  Court,  Ochiltree 
County;  H.  G.  Hendricks,  Judge. 

Trespass  to  try  title  by  T.  J.  Atchley 
against  E.  A.  Perry  and  another,  executors 
of  the  will  of  F.  M.  Phelps,  deceased.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

S.  J.  Allen,  Hoover  &  Taylor,  Allen  ft 
Wantland,  and  Allen  ft  Jones,  for  appel- 
lant  Langford  ft  Chesley,  for  appellees. 

DUNKLIN,  J.  This  suit  was  In  trespass 
to  try  title,  Instituted  by  Tom  J.  Atchley 
against  E.  A.  Perry  and  H.  B.  Chesley,  as 
executors  of  the  last  will  and  testament  of 
F.  M.  Phelps,  deceased,  to  recover  T.  ft  N. 
O.  R.  R.  Co.  survey  No.  15  of  block  No.  13, 
situated  In  Ochiltree  county.  Plaintiff's  only 
claim  of  title  Is  that  F.  M.  Phelps  made  a 
parol  gift  of  the  land  to  him,  and  placed 
him  In  possession  thereof,  and  that  he  has 
made  valuable  and  permanent  improvements 
thereon,  relying  upon  such  gift  Upon  con- 
clusion of  the  evidence  on  the  trial,  the  court 
gave  a  peremptory  instruction  to  the  jury 
in  favor  of  the  defendants,  and  from  a  ver- 
dict and  judgment  in  accordance  with  that 
instruction  plaintiff  has  appealed. 
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"Dear  Tom:  I  thought  I  would  drop  you 
a  line  and  see  If  you  wouldn't  like  to  come 
up  here  and  lire.  I  have  got  a  term  joins 
this  town  640  acres  200  in  cultivation.  I  am 
going  to  put  up  a  house.-  Got  a  good  well 
and  wind-mill,  farm  all  fenced,  finest  place 
in  the  county.  I  will  give  you  two-thirds 
of  everything  we  can  raise — hogs  &  cattle, 
mules,  etc. — I  want  to  make  my  home,  with 
you— If  we  get  along  all  right  I  will  give 
you  a  good  farm  when  I  quit — This  is  the 
finest  country  in  the  world — Mr.  Cropper 
is  here,  Will  Graves  and  many  others  from 
Hamilton  will  be  here — I  have  2,200  acres 
of  fine  land  here — Am  getting  out  4  acres 
in  trees  around  the  house,  all  kinds  of  fruit 
— Please  let  me  hear  from  you — Hoping  you 
are  all  well,  I  remain  yours  truly, 

"P.  M.  Phelps." 

The  land  in  controversy  in  this  suit  Is  the 
farm  of  640  acres  mentioned  in  the  letter, 
and  its  location  Is  as  stated  in  the  letter. 
At  the  time  the  letter  was  written,  plain- 
tiff resided  in  Comanche,  Tex.,  and  F.  M. 
Phelps,  then  about  75  years  of  age,  resided 
in  or  near  Ochiltree,  the  county  seat  of  Och- 
iltree county.  It  does  not  appear  that  plain- 
tiff was  in  any  degree  related  to  Phelps, 
but  that  he  was  an  old  acquaintance  and 
friend  of  whom  Phelps  was  fond.  In  June, 
following  the  receipt  of  •  this  letter,  plain- 
tiff moved  with  his  family  upon  the  land  in 
controversy,  and  he  and  Phelps  lived  to- 
gether on  the  land  until  after  the  death  of 
Phelps,  which  occurred  about  September  10, 
1907.  At  the  time  plaintiff  went  upon  the 
land  about  200  acres  were  already  in  culti- 
vation, with  fencing  and  other  Improvements 
thereon.  Afterwards  a  house,  barn,  and  oth- 
er improvements  were  erected  at  a  cost  of 
about  $1,500.  Plaintiff  testified  that  these 
improvements  were  placed  on  the  land  by 
him  and  at  his  expense,  that  he  put  into 
them  about  $100  which  he  brought  from 
Comanche  and  $1,500  which  he  borrowed, 
but  on  cross-examination  he  further  testified 
that  the  $1,500  he  borrowed  never  came 
into  his  hands,  nor  was  it  placed  to  his 
credit  in  the  bank,  nor  did  he  execute  a  note 
for  it  to  any  one,  nor  contract  with  any 
one  for  the  erection  of  the  house,  nor  prom- 
ise to  pay  the  $1,500  loan  at  any  definite 
date,  nor  agree  to  pay  interest  thereon.  He 
further  testified  that  be  assisted  with  his 
personal  labor  in  the  erection  of  the  lm' 
provements;  he  also  cultivated  a  crop  upon 
the  land,  a  part  of  which  had  been  planted 
when  he  went  there,  and  the  Improvements 
were  not  entirely  finished  until  after  the 
death  of  P.  M.  Phelps.  Testifying  upon  the 
trial,  October  13,  1908,  he  further  said,  on 
cross-examination:    "I  probably  did  tell  G. 


i  uun  i  rememoer  iw 

A.  W.  Thurman,  for  plaintiff,  proprietor  of 
a  hotel  at  which  P.  M.  Phelps  was  boarding 
at  the  time,  testified  as  follows:  "I  have 
heard  F.  M.  Phelps  speak  of  the  plaintiff. 
The  first  time  I  heard  him  speak  of  him  was 
while  he  was  staying  at  the  Stephens  house; 
that  was  before  he  came  to  the  other  town. 
He  just  said  that  he  wanted  some  man  to 
come  up  and  live  on  his  place.  He  was  tell- 
ing me  about  Atchley  living  with  him  in 
Hamilton,  and  said  he  was  going  to  come 
up  here  and  make  a  home  with  him.  I  heard 
him  speak  of  Atchley  several  times  after 
he  came  up  to  my  hotel  to  live.  He  said 
he  wanted  Atchley  to  come  up  here  and 
make  a  home  with  him,  so  that  he  could 
have  a  place  for  a  home;  he  said  that  he 
was  getting  ready  for  blm  to  come.  He  said 
that  Tom  had  been  with  him  down  in  Ham- 
ilton county;  said  he  would  fix  up  a  home 
up  here  and  give  him  a  piece  of  land.  That 
is  what  he  said,  as  nearly  as  1  can  remem- 
ber. He  did  not  state  where  he  was  going 
to  give  him  this  home;  he  said  be  was  go- 
ing to  fix  up  a  home  on  his  place;  It  was  in 
that  connection  that  he  said  he  was  going 
to  give  him  a  piece  of  land." 

Alvln  Teas,  for  plaintiff,  testified  as  fol- 
lows: "I  had  a  conversation  with  Mr.  Phelps 
in  which  he  mentioned  Tom  Atchley.  It  was 
on  this  section  mentioned,  where  the  trees 
are  planted  out;  near  the  house  that  is  bnilt 
up  there.  *  *  *  I  plowed  for  him  and 
helped  him  set  out  the  trees  up  there.  We 
put  out  those  trees  in  March;  1  think  It 
was  last  spring  a  year  ago.  •  •  •  It 
was  at  the  time  I  was  helping  him  put  out 
those  trees  that  I  had  the  conversation  with 
him;  it  was  before  any  of  the  improvements 
were  put  on  the  place  except  the  fencing. 
He  said  that  Mr.  Atchley  had  been  work- 
ing for  him  a  good  deal,  and  that  he  had 
written  for  him  to  come  up  here  and  work 
for  him.  At  different  times  he  talked  about 
him  coming  up  here  and  working  for  him: 
said  he  worked  a  good  deal  for  him  down 
there  wbere  be  used  to  live;  said  if  he  did 
come  he  was  going  to  fix  up  the  place  and 
build  a  house  on  it;  he  had  some  furrows 
plowed,  and  some  trees  and  flowers  set  out, 
and  stakes  set  where  the  house  was  to  be. 
Said  he  expected  Atchley  to  come  and  live 
on  the  place,  and  that  he  expected  to  have 
a  room  there  of  his  own  to  go  to  when  he 
wanted  to;  he  said  something  about  Atchley 
coming  and  taking  care  of  him.  I  said  he 
could  afford  to  give  him  a  quarter  section  of 
land  to  get  him  to  come  and  take  care  of 
him,  and  he  said  he  could  afford  to  give 
him  a  section.  He  said  he  did  not  want 
Atchley  to  come  up  here  unless  be  had  some 
prospects  of  having  something  by  reason  of 
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his  coming.  He  said  that  Atchley  had  work- 
ed a  whole  lot  for  him  down  there,  and  that 
lie  wanted  to  do  something  for  him." 

Boyd  Jones,  for  plaintiff,  testified:  "I 
knew  F.  M.  Phelps  In  his  lifetime;  knew 
him  about  two  years.  I  had  a  conversation 
-with  Mr.  Phelps  about  this  place  on  which 
Mr.  Atchley  now  lives.  Mr.  Phelps,  Tom, 
and  myself  were  all  that  were  present  He 
had  been  building  a  new  house,  and  one 
Sunday  I  stopped  in  there.  They  were  on 
the  porch.  I  asked  him  who  was  going  to 
live  there;  first  I  asked  him  who  he  had 
rented  it  to;  he  said  it  was  not  rented;  said 
that  Atchley  was  going  to  live  there.  He 
said  that  he,  Atchley,  was  going  to  live  on 
the  place  for  his  lifetime.  He  pointed  to 
Tom  Atchley  and  said,  That  fellow  there 
Is  going  to  live  there.' " 

Bud  Jordan,  for  plaintiff,  testified  as  fol- 
lows: "I  had  a  conversation  with  P.  M. 
Phelps  along  In  the  spring  of  1906,  with  ref- 
erence to  the  plaintiff,  Tom  Atchley.  The 
first  conversation  I  bad—  I  bad  come  to  the 
old  town  to  stay  all  night  That  was  about 
the  20th  of  March.  *  •  *  Mr.  Phelps 
said  he  had  written  for  Tom  Atchley  to  come 
up  here,  and  supposed  that  he  would  come. 
He  said  that  he  was  looking  for  a  letter 
from  him.  After  that  he  said  Tom  was  in 
Oklahoma.  I  talked  with  him  several  times; 
I  saw  him  nearly  every  day.  One  day  he 
was  passing  my  house.  He  would  stop  and 
talk  to  me  nearly  every  day  when  passing 
there.  One  morning  be  came  by  while  I 
was  hitching  up,  and  I  asked  him  if  he  had 
heard  from  Atchley,  and  he  said,  'Yes.'  He 
said  that  Tom  had  a  job  In  a  gin  In  Okla- 
homa, and  that  he  would  be  up  right  away. 
Said  he  was  going  to  give  Tom  a  good 
chance;  that  Tom  had  stayed  with  him.  I 
said  he  was  a  good  fellow  all  right.  He 
said  he  was  going  to  give  him  a  home.  I 
asked  him  if  he  was  going  to  build  him 
a  house,  and  he  said  'No' ;  said  that  he  was 
going  to  furnish  the  money,  and  that  Tom 
was  going  to  pay  it  back  when  he  was  able 
to  do  it.  I  saw  him  and  talked  with  him 
after  Atchley  came  up  here.  One  Sunday 
morning  I  was  up  there  on  the  place  where 
Tom  now  lives.  Mr.  Phelps  had  a  pair  of 
mules,  and  Atchley  went  up  there  to  feed 
them;  I  went  up  there  with  him.  I  bad 
started  to  work,  and  Tom  said  he  would 
not  go  to  work  that  morning.  We  went  out 
to  see  how  this  kaffir  corn  had  come  up. 
While  we  were  there  Mr.  Phelps  came  up. 
When  he  came  up,  Mr.  Atchley  told  him 
I  was  thinking  of  going  to  work.  Phelps 
said  not  to  do  It;  that  you  didn't  make  any 
money  working  on  Sunday.  He  said,  'Tom. 
we  don't  have  to  work  on  Sunday,  do  we  f 
He  said  that  Tom  ought  to  think  a  whole 
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lot  of  him;  said  that  he  had  given  him  that 
place.  I  said  I  would.  I  said,  *Have  you 
sure  enough  given  it  to  him?  and  he  said, 
'Yes.'  We  were  then  on  the  place  right  near 
the  barn." 

Defendant  introduced  no  testimony.  Ap- 
pellant contends  that  this  evidence  establish- 
ed a  prima  facie  case  for  a  recovery  of  the 
land,  and  that  in  Instructing  a  verdict  in 
favor  of  the  defendants  the  trial  court  erred. 
Prior  to  the  time  plaintiff  went  npon  the 
land,  the  letter  above  quoted  was  the  only 
offer  made  by  P.  M.  Phelps  to  induce  plain- 
tiff to  come  and  live  upon  the  land.  Plain- 
tiff Introduced  the  letter  in  evidence,  follow- 
ing it  with  proof  that  he  moved  upon  the 
land  after  receipt  of  the  letter,  thus  showing 
an  acceptance  of  the  offer  contained  in  the 
letter.  Prima  facie  this  evidence  establish- 
ed the  relation  of  landlord  and  tenant  be- 
tween plaintiff  and  F.  M.  Phelps,  and  the 
burden  was  upon  plaintiff  to  show  that  sub- 
sequently F.  M.  Phelps  made  a  valid  and 
binding  parol  gift  to  him  of  the  land  in  con- 
troversy. Assuming  that  Phelps  promised 
Atchley  after  the  latter  moved  upon  the 
land  to  give  him  the  entire  section,  the  un- 
disputed fact  yet  remains  that  Phelps  con- 
tracted and  paid  $1,500  for  the  improve- 
ments which  Atchley  claims  were  erected  by 
him,  and,  if  Phelps  ever  agreed  with  Atch- 
ley that  the  money  paid  out  by  Phelps  for 
those  improvements  should  be  considered  a 
loan  by  Phelps  to  Atchley,  there  was  no  evi- 
dence of  any  character  sufficient  to  show 
prima  facie  that  such  agreement  was  made 
before  the  improvements  were  placed  on  the 
land.  To  the  contrary,  the  fact  that  Phelps 
himself  contracted  and  paid  for  the  Improve- 
ments without  taking  any  evidence  of  an 
obligation  from  Atchley  to  reimburse  him 
therefor,  and  with  no  agreement  to  repay 
him  at  any  definite  date,  and  with  no  agree- 
ment to  pay  Interest  thereon,  inevitably 
leads  to  the  conclusion  that  If  Phelps  agreed 
with  Atchley  to  give  him  the  land,  the  agree- 
ment was  made  after  the  improvements 
were  erected. 

The  amount  which  plaintiff  testified  he 
received  from  his  bank  in  Comanche  and 
paid  out  in  the  erection  of  the  improvements 
was  too  small,  in  comparison  with  the  value 
of  the  section  of  land,  which  a  witness  for 
plaintiff  testified  was  $13  or  $14  per  acre,  to 
furnish  the  basis  for  specific  performance 
of  the  alleged  parol  gift  and  the  entire  evi- 
dence, taken  as  a  whole,  was  Insufficient  to 
support  a  Judgment  in  favor  of  the  plain-, 
tiff.  Bradley  v.  Owsley,  74  Tex.  69,  11  8. 
W.  1052;  Eason  v.  Eason,  61  Tex.  227;  Woold- 
ridge  v.  Hancock,  70  Tex.  18.  6  S.  W.  818. 

For  reasons  above  noted,  the  judgment  of 
the  trial  court  is  affirmed. 
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1.  irLEADING  (f  ZlO  / — JJEMURBEBS — SCOPE  OF 
INJURY. 

The  court,  in  ruling  on  demurrers,  can 
look  alone  to  the  allegations  of  the  pleadings 
to  which  the  demurrers  are  addressed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  635;  Dec.  Dig.  S  216.*] 

2.  Contracts  (|  186*)— Action  on  Void  Con- 
tracts—Jurisdiction. 

The  court  has  jurisdiction  of  an  action  for 
breach  of  contract  void  because  contrary  to 
public  policy,  and  where  the  petition  does  not 
disclose  the  vice  of  the  contract,  and  the  de- 
fense is  made  by  the  answer,  the  court  may 
try  the  issue,  though  in  a  proper  case  it  must 
render  Judgment  against  the  validity  of  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  689;  Dec.  Dig.  I  136.*] 

3.  Pleading  (f  103*)— Demurrer. 

Whether  the  court  should  sustain  a  demur- 
rer to  the  petition  in  an  action  for  breach  of 
contract  on  the  ground  that  the  contract  is 
void  because  contrary  to  public  policy,  depends 
on  whether  the  petition  discloses  the  vice  in 
the  contract,  and,  where  it  does  not,  the  demur- 
rer must  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  §  193.*] 

Appeal  from  District  Court,  Jones  County ; 
Cullen  C.  Higgins,  Judge. 

Action  by  J.  C.  Coons  against  W.  M.  Green 
and  another.  From  a  judgment  sustaining 
a  general  demurrer  to  the  petition  and  dis- 
missing the  cause  of  action,  plaintiff  appeals. 
Reversed  and  remanded. 

W.  N.  Coombes  and  McMahon  &  Boynton, 
for  appellant  J  as.  s.  Kendall  and  J  as.  A 
Stephens,  for  appellees. 

SPEER,  J.  J.  C.  Coons  filed  this  suit 
against  W.  M.  Green,  H.  L.  Norrls,  W.  L. 
Power,  and  the  Home  Land  ft  Trust  Com- 
pany, a  corporation,  and  sought  a  recovery 
upon  the  following  petition: 

"(2)  That  heretofore,  to  wit,  on  or  about 
the  15th  day  of  April,  1907,  this  plaintiff 
and  defendants  H.  L.  Norrls  and  W.  L.  Power 
entered  into  a  copartnership  with  each  other, 
to  be  known  as  the  Home  Land  ft  Trust  Com- 
pany, whereby  a  certain  block  of  land  adjoin- 
ing the  town  of  Benjamin,  Knox  county, 
Tex.,  was  to  be  acquired  for  the  benefit  of 
such  partnership,  which  said  block  was  to  be 
divided  Into  800  lots  of  the  dimensions  of 
50x140  feet,  with  all  necessary  streets  and 
alleys,  and  same  was  to  be  disposed  of  by 
such  partnership  as  the  Home  Land  ft  Trust 
Company  addition  to  the  town  of  Benjamin. 
That  said  partnership  was  to  purchase  in  the 
counties  adjacent  to  Knox  county,  Tex^ 
about  7,000  acres  of  land  which  were  to  be 
divided  into  790  tracts  of  5,  -10,  20,  40,  50, 
60,  70,  80,  90,  and  100  acres,  and  one  640-acre 
tract,  of  approximately  equal  value,  the  sice 
of  the  tract,  the  Character  of  the  soil,  the 


was  to  be  determined  by  the  applicants  them- 
selves, through  their  selection  of  a  commit- 
tee of  fire  persons,  who  should  make  such 
designation  according  to  their  own  plans, 
being  confined  to  the  restriction  that  such 
designation  should  be  In  accordance  with 
law.  That,  among  other  things,  said  partner- 
ship was  to  purchase  and  run  a  newspaper 
in  said  town  of  Benjamin. 

"(3)  That  it  was  agreed  and  understood 
among  the  partners  that  the  plaintiff  herein 
should  have  general  charge  of  the  sale  of 
said  lots,  the  appointment  and  authoriza- 
tion of  agents,  and  the  execution  of  all  agen- 
cy contracts;  that  the  defendant  H.  L.  Nor- 
rls should  have  general  charge  of  the  office 
work,  and  exclusive  charge  of  the  disburse- 
ments of  said  partnership ;  and  that  the  de- 
fendant W.  L.  Power  was  to  be  the  editor 
of  and  have  in  his  charge  the  management 
of  said  newspaper  to  be  established  as  above 
alleged.  That  each  was  to  have  an  undivided 
one-third  Interest  In  said  partnership. 

"(4)  That  pursuant  to  the  agreement  as 
above  set  forth,  the  plaintiff  and  the  defend- 
ants Norrls  and  Power,  acting  together  tor 
said  partnership,  contracted  with  the  defend- 
ant W.  M.  Green  to  purchase  from  the  fol- 
lowing described  tract  of  land,  to  wit:  The 
S.  W.  K  of  Sec.  241,  in  block  44,  H.  ft  T.  C 
R.  R.  survey;  that,  under  the  contract  and 
agreement  entered  into  with  the  said  defend- 
ant Green,  the  deed  to  said  property  was  to 
be  placed  with  the  First  National  Bank  of 
Benjamin,  Tex,  and  by  said  bank  held  until 
the  lots  above  described  had  been  disposed 
of  in  accordance  with  the  plan  set  forth  in 
paragraph  2  herein,  unless  prior  thereto  the 
partnership  should  have  deposited  in  said 
bank  to  the  credit  of  said  oreen  the  sum  of 
$14,000,  upon  the  payment  of  which  sum  to 
said  defendant  Green  the  deed  thereto  should 
be  turned  over  to  said  partnership  and  the 
title  vested  in  same.  That  in  pursuance  of 
said  agreement  the  said  defendant  executed 
his  deed  to  said  property,  conveying  same  to 
this  plaintiff  and  to  the  defendants  Norrls 
and  Power,  and  such  deed  was  deposited 
with  said  bank  at  Benjamin  under  instruc- 
tions as  above  alleged.  That  also,  In  pursu- 
ance of  said  partnership,  the  Benjamin  Post, 
a  newspaper,  was  established  in  said  town 
of  Benjamin ;  a  tract  of  land  Immediately  ad- 
joining the  tract  obtained  from  the  defend- 
ant Green  was  purchased,  to  wit,  the  S.  E. 
%  of  section  241,  block  44,  H.  4  T.  C.  R.  R. 
survey ;  the  S.  %  of  lot  No.  8,  In  block  No.  4  in 
the  town  of  Benjamin,  was  purchased  and  a 
building  constructed  thereon,  and  all  the 
property  above  acquired,  and  also  a  house 
and  lot  or  lots  In  the  city  of  Ft  Worth,  Tex. 
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out  of  the  funds  accumulated  by  said  part- 
nership. That  practically  all  of  said  lots 
that  have  been  disposed  of  have  been  under 
the  agreement  of  disposition  as  above  alleg- 
ed, and  the  basis  therefor  was  a  small  cash 
payment,  and  the  balance  of  $125  in  monthly 
notes  Qf  $10  eacb,  whereby  said  partnership 
has  a  large  amount  of  money  coming  in 
monthly,  and  will  so  have  for  some  time  to 
come. 

"(5)  That,  in  pursuance  of  the  agreement 
of  partnership  above  alleged,  the  plaintiff  be- 
gan the  discharge  of  his  duties  as  manager 
of  the  disposition  of  said  lots  and  tracts  of 
land,  and  the  establishment  of  such  agencies 
as  was  Intended,  and  continued  In  the  faith- 
ful performance  of  such  duties  until  about 
the  10th  day  of  October,  1907,  when  the 
plaintiff  ascertained  that  said  defendants 
Norrls  and  Power  were  not  keeping  faith 
with  him,  but  had  conspired  together  to 
cheat  and  defraud  him  out  of  his  share  In 
the  said  business,  which  had  by  reason  of 
the  united  efforts  of  said  partners  attained 
an  estimated  value  of  $50,000. 

"(6)  The  plaintiff  alleges  that  the  defend- 
ants Norrls,  Power,  and  Green  are  and  have 
been  conspiring  and  confederating  together 
to  cheat  and  defraud  him  out  of  his  Interest 
in  said  partnership,  and  in  pursuance  of  said 
scheme  the  said  defendants  Norrls  and  Pow- 
er, together  with  an  employe  of  said  firm, 

 Stovall  by  name,  who  had  no  Interest 

In  said  partnership,  but  was  simply  employ- 
ed by -same  as  a  bookkeeper  for  same,  and 
who  did  not  Invest  any  money  therein,  with- 
out the  knowledge  of  plaintiff  and  without 
his  consent,  and  for  the  purpose  of  compli- 
cating the  ultimate  ascertainment  of  this 
plaintiff's  Interest  In  said  partnership,  did  on 
the  15th  day  of  October,  1907,  or  thereabout, 
organize  and  charter,  under  the  laws  of  Tex- 
as, a  corporation  in  the  name  of  said  part- 
nership, to  wit,  the  Home  Land  ft  Trust 
Company,  of  Benjamin,  Knox  county,  Tex., 
same  being  the  defendant  corporation  herein, 
and  turned  over  to  said  corporation  all  the 
assets  of  the  said  partnership;  which  said 
act  of  so  incorporating  and  delivering  over 
the  assets  of  such  business  was  a  fraud  on 
this  plaintiff,  and  was  done  In  defiance  of 
his  rights,  and  in  pursuance  of  a  planned 
scheme  on  the  part  of  the  defendants  Norrls, 
Power,  and  Green  to  cheat  and  defraud  this 
plaintiff  as  aforesaid. 

"(7)  Plaintiff  alleges  that  since  that  date 
last  above  mentioned  the  defendants  Norrls 
and  Power  have  denied  and  still  deny  him  any 
participation  In  the  management  of  the  busi- 
ness of  the  Home  Land  ft  Trust  Company, 
and  have  denied  and  still  deny  that  plaintiff 
b«s  or  had  any  interest  whatever  In  said 
business,  and  have  at  all  times  since  said 
date  thwarted  all  efforts  of  this  plaintiff  to 


"(8)  That,  In  pursuance  of  the  conspiracy 
to  cheat  and  defraud  the  plaintiff  as  above 
alleged,  the  defendants  Green,  Norrls,  and 
Power  have  gotten  possession  of  said  deed 
from  said  bank,  and  thereafter,  to  wit,  on 
about  the  25th  day  of  March,  1908,  as  shown 
by  defendant  Green's  original  answer  on  file 
herein,  the  said  Green  executed  a  deed  to 
the  corporation,  defendant  herein.  That  said 
act  on  the  part  of  said  defendants  Green, 
Norrls,  Power,  and  the  Home  Land  ft  Trust 
Company,  of  which  the  defendants  Norrls 
and  Power  are  the  managing  director,  was 
a  deliberate  and  Intentional  fraud  on  this 
plaintiff,  and  was  done  by  all  of  said  de- 
fendants In  the  knowledge  of  the  claims  be- 
ing made  by  plaintiff,  and  for  the  purpose 
of  cheating  and  defrauding  him,  and  destroy- 
ing evidence  of  the  truth  of  his  claim  of 
Interest  in  said  partnership.  That  said  deed 
was  not  executed  In  pursuance  with  the  or- 
iginal contract  that  same  should  be  deliver- 
ed when  the  entire  purchase  money  was 
paid,  but,  on  the  contrary,  was  executed  and 
delivered  without  such  payment,  and  was 
done  solely  In  an  attempt  to  defraud  this 
plaintiff,  and  thereby  enrich  themselves  to 
the  extent  of  his  interest  in  said  business 
by  making  personal  appropriation  of  same 
among  themselves. 

"(9)  That  since  the  formation  and  the  put- 
ting Into  execution  of  said  conspiracy  to  de- 
fraud this  plaintiff  as  above  set  forth,  where- 
by he  was  precluded  from  any  participation  in 
the  management  of  said  business,  this  plain- 
tiff Is  informed,  and,  believing,  alleges  the 
fact  to  be,  that  the  defendants  have  converted 
to  their  own  use  and  appropriated  a  large  part 
of  the  cash  profits  of  said  business,  the  ex- 
act amount  of  which  this  plaintiff  is  unable 
to  state,  because  he  has  been  excluded  from 
examining  the  books  of  said  company,  they 
having  been  in  the  exclusive  possession  of  de- 
fendants, which  said  books  they  are  hereby 
notified  to  produce  upon  the  trial  hereof  or 
plaintiff  will  offer  parol  testimony  of  their 
contents.  That  the  profits  of  said  business 
amount  to  approximately  $60,000,  and  that 
this  plaintiff's  one-third  interest  therein  has 
been  converted  by  the  defendants  Green, 
Norrls,  and  Power  to  their  own  use  and  bene- 
fit, to  his  damage  In  the  sum  of  $20,000. 

"Wherefore  he  prays,  the  defendants  hav- 
ing already  answered  herein,  that  he  have 
judgment  against  all  the  defendants  for  his 
damage  In  the  amount  of  the  ascertained 
value  of  one-third  Interest  in  the  profits  of 
the  business  now  in  charge  of  defendant 
Home  Land  ft  Trust  Company,  corporation, 
and  that  a  receiver  be  appointed  to  take 
charge  of  said  property,  including  real  es- 
tate, personal  property,  money,  notes,  and 
accounts,  and  any  and  all  property  of  what- 
ever kind  or  character,  with  power  to  wind 


roeus  remaining  oe  ami  appuea  to  uie  pay- 
ment of  the  amount  In  this  court  adjudged 
to  be  due  this  plaintiff— and  further,  In  the 
event,  upon  the  winding  up  of  said  business, 
the  amount  of  funds  realized  from  same 
should  not  be  sufficient  to  cover  the  amount 
herein  ascertained  to  belong  to  plaintiff,  that 
he  have  judgment  against  the  defendants 
Norrls,  Power,  and  Green  for  such  balance, 
and  for  all  costs,  and  for  such  other  and  fur* 
ther  relief,  both  general  and  special,  as  he 
may  show  himself  entitled,  either  In  law  or 
equity;  and  plaintiff  will  ever  pray,"  etc 
The  trial  court  sustained  a  general  demur- 
rer to  this  petition  and  dismissed  plaintiff's 
cause  of  action,  from  which  judgment  this 
appeal  Is  prosecuted.  The  theory  upon  which 
the  court  sustained  a  general  demurrer  is  ex- 
plained by  the  recitations  in  his  judgment  to 
the  effect  that  the  court  heard  certain  evi- 
dence in  support  of  the  demurrers,  and  Is 
defended  by  appellee  with  the  proposition 
that  the  court  has  the  right  to  hear  the  nec- 
essary evidence  to  enable  It  to  decide  as  to 
whether  or  not  it  has  power  to  try  the  case 
which  it  is  sought  to  have  it  adjudicate, 
whether  the  allegations  disclosing  such  want 
of  jurisdiction  appear  In  the  petition  of  the 
plaintiff  or  in  the  pleadings  of  the  defend- 
ants. To  be  more  specific,  the  court  held, 
after  hearing  certain  evidence,  that  the  part- 
nership enterprise  between  appellant  and  ap- 
pellees contemplated  the  disposition  of  town 
lots  by  lottery,  and  the  plaintiff,  therefore, 
had  no  cause  of  action  against  the  defend- 
ants for  their  breach  of  such  unlawful  un- 
dertaking. As  to  the  merits  of  this  proposi- 
tion of  substantive  law,  we  will  have  nothing 
to  say,  but  It  is  evident  from  reading  the  pe- 
tition above  set  forth  that  it  within  itself 
contains  nothing  to  justify  this  conclusion, 
and  we  need  not  cite  authority  for  the  prop- 
osition that  In  ruling  on  demurrers  the  court 
can  look  alone  to  the  allegations  of  the  plead- 
ings to  which  the  demurrers  are  addressed. 
Moreover,  the  principle  invoked  by  appellee 
— that  is,  that  the  court  may  hear  evidence 
to  determine  its  jurisdiction — flndB  no  place 
in  this  case,  since  tbe  real  question  is  not 
one  of  jurisdiction  at  all.  If  the  contract  for 
a  breach  of  which  appellant  has  sued  Is  not 
enforceable  in  the  courts  for  the  reason  urg- 
ed by  appellee — that  is,  because  it  Is  contrary 
to  public  policy  and  void — still  the  court 
would  have  jurisdiction  as  to  that  matter; 
but  whether  or  not  it  would  sustain  a  de- 
murrer to  the  petition  would  depend  upoD 
Whether  or  not  the  petition  disclosed  the 
vice  In  the  cause  of  action.  The  petition 
might  of  course  be  good,  and  the"  defense  be 
made  by  the  answer.  The  court  would  of 
course  have-  jurisdiction  to'  try  the  issue, 
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demurrers. 

Reversed,  and  remanded  for  another  trial. 


MISSOURI,  K.  &  T.  BY.  CO.  OF  TEXAS  v. 
CREWS. 

(Court  of  Civil  Appeals  of  Texas.   March  24, 

1909.) 

1.  Railroads  (8  443*)— Actions  for  Injur- 
ies to  Cattle — Sufficiency  of  Evidence. 

In  an  action  against  a  railway  company 
for  killing  animals,  evidence  held  sufficient  to 
show  that  the  animals  were  killed  by  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  4  443.*] 

2.  Damages  ({  159*)  —  Pleading  —  Issues  — 
Proof  and  Variance. 

In  an  action  against  a  railroad  company 
for  killing  horses,  plaintiff  alleged  that  at  the 
time  they  were  killed  "they  were  then  and  there 
each  respectively  of  the  reasonable  value  as 
follows,  viz.:  One  *  *  *  was  of  the  value 
of  $375,  and  the  other  •  •  •  was  of  the  val- 
ue of  $175."  Held  that,  in  the  absence  of  an  ex- 
ception thereto,  proof  either  of  the  market  value 
of  the  horses  or  of  the  intrinsic  value  was  ad- 
missible, but  that  in  the  absence  of  any  show- 
ing that  they  had  no  market  value  nor  real 
value,  and  that  they  cannot  be  reproduced  or 
replaced,  It  was  error  to  admit  evidence  as  to 
the  value  of  the  horses  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  S  159.*] 

3.  Words  and  Phrases— "Value." 

The  term  "value,"  when  applied  to  prop- 
erty, with  no  qualification  expressed  or  implied 
means  the  price  which  the  property  could  com- 
mand in  the  market.  [Citing  Words  &  Phra.es, 
vol.  8,  pp.  7278,  7279.1 

Appeal  from  District  Court,  Hays  County ; 
L.  W.  Moore,  Judge. 

Action  by  Cullen  Crews  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Reversed  and  remanded. 

Flset  &  McClendon,  for  appellant  O.  T. 
Brown,  for  appellee. 

RICE,  J.  Appellee  sued  appellant  for  the 
recovery  of  $1,825,  the  alleged  value  of  sir 
mules,  two  mares,  and  one  mule  colt,  alleged 
to  have  been  killed  or  Injured  by  appellant  in 
such  manner  as  to  render  them  of  no  value, 
on  account  of  the  negligence  of  appellant, 
which  negligence  was  alleged  to  have  con- 
sisted in  the  failure  On  the  part  of  appel- 
lant to  provide  and  maintain  cattle  guards 
or  stops  at  the  point  where  its  roads  crossed 
a  certain  lane  leading  into  the  lnclosares  on 
each  side  thereof.  Appellant  answered  by 
general  demurrer  and  general  denial.  There 
was  a  jury  trial,  resulting  in  a  verdict  and 
judgment  for  appellee  In  the  sum  of  $1,190, 
from  which  this  appeal  is  prosecuted. 
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On  the  trial  appellant,  after  the  conclusion 
of  the  evidence,  requested  the  court  to 
peremptorily  Instruct  a  verdict  in  its  be- 
half, and,  in  Its  first  assignment,  urges  that 
the  court  erred  In  refusing  to  give  said  In- 
struction, on  the  ground  that  the  evidence 
was  Insufficient  to  show  that  the  animals 
were  killed  by  the  railway  company.  After 
a  careful  review  of  the  evidence,  we  are  In- 
clined to  believe  that  the  charge  was  proper- 
ly refused.  The  animals  were  found  on  the 
right  of  way,  some  of  them  within  a  few  feet 
of  the  railway  track,  at  which  point  the  right 
of  way  was  fenced.  Some  of  them  were 
killed  outright,  and  others  so  seriously  In- 
jured as  to  render  them  valueless.  While  It 
Is  true  that  there  was  no  eyewitness  to  the 
killing,  nor  any  evidence  showing  the  recent 
passage  of  trains,  nor  anything  to  Indicate 
at  what  point  along  the  track  they  were 
struck,  such  as  the  signs  of  blood  or  of  their 
having  been  dragged,  still  the  circumstances 
are  such,  it  seems  to  us,  as  to  satisfy  any 
reasonable  mind  that  they  were  struck  and 
killed  by  appellant's  locomotive  and  cars. 
One  of  the  animals  was  cut  in  two,  parts  of 
which  were  found  on  different  sides  of  the 
track,  and  all  of  them  were  badly  wounded 
and  mangled,  leaving  the  Inference  that 
nothing  except  contact  with  a  locomotive 
could  likely  have  produced  the  serious  In- 
juries shown.  We  therefore  overrule  this  as- 
signment 

On  the  trial  plaintiff  was  asked  by  his 
counsel  what  in  his  opinion  the  two  brood 
mares  were  worth  to  him,  and  testified  that 
the  bay  mare  was  worth  $375  and  the  sor- 
rel mare  $175.  Appellant  objected  to  the 
question  and  answers,  on  the  ground  that  the 
same  were  Irrelevant,  Incompetent,  and  Im- 
material, and  did  not  furnish  the  proper 
measure  of  damages,  and  because  there  was 
no  predicate  for  any  measure  of  damages  to 
said  animals  other  than  their  market  value, 
and  the  action  of  the  court  in  admitting  said 
evidence  over  appellant's  objection  is  assign- 
ed as  error.  The  allegation  in  the  petition 
relative  to  the  value  of  the  mares  is  as  fol- 
lows :  "That  at  the  time  said  mares  were  so 
killed  they  were  then  and  there  each  re- 
spectively of  the  reasonable  value  as  follows, 
viz. :  One  of  the  mares  was  of  the  value  of 
$375,  and  the  other  mare  was  of  the  value 
of  $175."  While  the  evidence  perhaps  fails 
to  disclose  that  there  was  any  market  value 
for  the  animals  In  that  neighborhood  at  the 
time  they  were  killed,  still  the  evidence  does 
show  what  the  same  were  reasonably  worth, 
and  they  had  an  Intrinsic  and  real  value  in 
contradistinction  to  what  might  be  termed 
their  market  value.  Under  this  allegation, 
in  the  absence  of  an  exception  thereto,  we 
are  Inclined  to  think  proof,  either  of  their 
market  value  or  of  their  intrinsic  value,  could 
have  been  offered. 

In  the  case  of  H.  &  T.  C.  R.  R.  Co.  v.  Tls- 
dale  (Tex.  Civ.  App.)  109  S.  W.  413,  Judge 
Fisher,  in  discussing  the  following  allega- 


tion, "The  cow  killed  was  of  the  reasonable 
intrinsic  and  market  value  of  $300,  and  the 
two  that  were  injured  were  each  of  the  rea- 
sonable and  intrinsic  market  value  of  $100," 
said:  "It  seems  from  this  that  the  purpose 
was  to  allege  the  reasonable  and  also  the 
market  value  of  the  animals  killed  and  In- 
jured. There  was  no  exception  to  this  plead- 
ing, and  we  are  inclined  to  the  opinion  that 
the  pleading  raised  the  Issue  as  to  both  char- 
acters of  value." 

In  29  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p. 
575,  It  is  said:  "The  word  'value,'  when  ap- 
plied without  qualification  to  property  of 
any  description,  necessarily  means  the  price 
which  It  will  command  in  the  market.  Value 
is  defined  as  the  amount  of  other  commodi- 
ties, commonly  represented  by  money,  for 
which  a  thing  can  be  exchanged  In  open  mar- 
ket The  term,  however,  has  two  different 
meanings.  Sometimes  it  expresses  the  utili- 
ty of  an  object  and  sometimes  the  power 
of  purchasing  goods  with  it  The  first  may 
be  called  value  In  use,  the  latter  value  lb 
exchange."    (See  notes  to  the  text). 

From  8  Words  &  Phrases,  7278,  7279,  we 
make  the  following  excerpts:  "When  ap- 
plied to  property,  and  no  qualification  Is  ex- 
pressed or  Implied,  'value'  means  the  price 
which  the  property  could  command  in  the 
market  *  *  •  By  the  term  'value  of 
stock'  Is  usually  meant  market  value.  Blair 
&  Co.  v.  Rose,  26  Ind.  App.  487,  60  N.  E. 
10.  •  *  •  Text-writers  use  the  terms 
'value'  and  'market  value'  as  interchangeable, 
and  both  as  being  equivalents  of  actual  value, 
salable  value,  and,  In  proper  cases,  rental 
value.  Jonas  v.  Noel,  98  Tenn.  440,  89  S.  W. 
724,  36  L.  R.  A.  862."  In  Luedde  v.  Hooper, 
95  Tex.  172,  66  S.  W.  55,  in  passing  upon  the 
meaning  of  the  expression  "the  value  of 
property  replevied"  in  our  sequestration  stat- 
utes, the  court  held  that  said  phrase  meant 
"the  market  value  at  the  time  of  the  trial." 
"The  value  of  property  is  what  it  will  sell 
for  within  a  reasonable  time  from  that  in 
which  the  'value'  Is  sought  to  be  ascertained. 
This  is  held  to  be  a  correct  definition  of  the 
term,  at  least,  so  far  as  it  goes,  and  not  er- 
roneous as  an  Instruction  when  no  fuller 
definition  is  requested."  In  Martinez  v. 
State,  16  Tex.  App.  128,  it  is  said:  "Value 
signifies  the  sum  for  which  the  like  goods 
are  commonly  bought  and  sold  in  the  mar- 
ket." 

We  therefore  conclude,  both  from  the  al- 
legations and  proof  In  this  case,  that  it  was 
Improper  to  permit  appellee  to  testify  what 
said  mares  were  worth  to  him,  since  they 
had  an  actual  or  intrinsic  value ;  and,  where 
such  is  the  case,  plaintiff  must  be  confined  In 
his  recovery  to  proof  of  actual  value,  and  is 
not  entitled  to  recover  their  value  to  him. 
But  there  are  authorities  other  than  the  ones 
cited  holding  that  the  word  "value"  does  not 
necessarily  mean  "market  value,"  and  while 
we  are  inclined  to  believe  the  weight  of  au- 
thority is  in  favor  of  the  view  here  taken, 


Digitized  by 


real  or  intrinsic  value. 

There  are  cases  In  which  proof  may  be  al- 
lowed as  to  what  a  thing  may  be  worth  to 
the  plaintiff,  but  the  present  Is  not  such  a 
case,  and  that  can  only  be  done  where  no 
market  value  or  real  or  Intrinsic  value  Is 
shown.  And  as  it  is  the  object  of  the  law  to 
allow  compensation  merely  for  the  Injury 
sustained,  therefore  in  the  present  case  it 
would  seem  that  mares  such  as  the  ones  in 
question  had  a  real  value,  which  plaintiff  was 
entitled  to  recover ;  hence  it  was  error  to  per- 
mit him  to  show  that  they  had  a  particular 
or  special  value  to  him,  In  contradistinction 
to  such  real  value.  Where  property  is  de- 
stroyed and  Injured  which  has  a  market 
value,  this  must  be  shown  as  the  measure 
of  damages;  where  it  has  no  market  value 
and  a  real  value  Is  shown,  this  is  the  measure 
of  plaintiff's  recovery;  where  It  bas  neither 
a  market  value  nor  a  real  value,  but  it  is 
shown  what  it  would  cost  to  replace  or  re- 
produce the  article,  then  such  costs  is  the 
measure  of  damages.  But  if  the  article  has 
no  market  value  nor  real  value,  and  it  cannot 
be  reproduced  or  replaced,  then  in  that  event 
it  would  be  proper  to  show  what  it  was  worth 
to  the  plaintiff ;  that  is  to  say,  what  is  the 
actual  loss  in  money  sustained  by  the  owner 
on  account  of  being  deprived  thereof;  but 
the  courts  uniformly  hold  that  he  cannot  re- 
cover a  fanciful  price  therefor,  such  as  he 
might  place  upon  it  on  account  of  a  senti- 
ment attaching  thereto,  or  for  any  other  spe- 
cial reason.  St.  D.,  I.  M.  &  S.  R.  R.  v.  Green 
(Tex.  Civ.  App.)  97  S.  W.  535;  M.,  K.  & 
T.  Ry.  Co.  v.  Dement  (Tex.  Civ.  App.)  115 
S.  W.  637;  I.  &  G.  N.  R.  R.  Co.  v.  Nichol- 
son, 61  Tex.  550;  Sinclair  v.  Stanley,  64 
Tex.  67;  H.  &  T.  C.  Ry.  Co.  v.  Ney  (Tex. 
Civ.  App.)  58  S.  W.  43;  G.,  C.  &  S.  F.  Ry. 
Co  v.  Blake,  43  Tex.  Civ.  App.  180,  95  S. 
W.  593 ;  Texas  &  Pac.  Ry.  Co.  v.  Ellerd,  38 
Tex.  Civ.  App.  596,  87  S.  W.  362. 

Believing  that  the  court  erred  In  permitting 
plaintiff  to  testify  as  to  what  these  animals 
were  worth  to  him,  this  assignment  is  sus- 
tained. 

From  what  we  have  just  said  relative  to 
the  question  raised  in  the  second  assignment, 
it  will  appear  that  no  error  was  committed, 
as  urged  by  appellant  in  the  third  assign- 
ment, in  permitting  the  witness  Hale  to  tes- 
tify as  to  what  in  his  opinion  was  the  actual 
value  of  the  mares  In  question ;  and  we 
therefore  overrule  this  assignment 

The  remaining  assignments  will  be  over- 
ruled, for  the  reason  that  we  believe  the  er- 
rors complained  of  are  such  as  will  likely 
not  arise  upon  another  trial,  and  some  of 
them  are  without  merit. 

For  the  error  Indicated,  the  judgment  of 


WESTERN  UNION  TELEGRAPH  CO.  v. 
HUDSON. 

(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.    Rehearing  Denied  July  3,  1909.) 

Telegraphs  and  Telephones  (5  66*)— Ac- 
tions fob  Damages— Evidence. 

In  an  action  by  a  husband  for  damages  for 
delay  in  delivery  of  a  telegram  announcing  the 
death  of  his  wife's  father  whereby  the  wife  was 
unable  to  attend  the  funeral,  the  evidence  held 
insufficient  to  support  the  burden  on  plaintiff 
to  prove  that  defendant's  negligence  was  the 
proximate  cause  of  his  wife's  failure  to  attend. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones,  Dec.  Dig.  {  66. •] 

Speer,  J.,  dissenting. 

Appeal  from  District  Court,  Dallam  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  Claude  Hudson  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Jno.  W.  Veale  and  N.  L.  Lindsley,  for  ap- 
pellant C.  J.  Carter  and  D.  B.  Hill,  for  ap- 
pellee. 

CONNOR,  C.  3.  Appellee  Instituted  this 
suit  in  the  district  court  of  Dallam  county 
to  recover  damages  fer  the  negligent  fail- 
ure to  seasonably  deliver  the  following  tel- 
egram: "12-2-1906.  To  Claude  Hudson,  Dal- 
hart, Texas.  Grandpa  died  yesterday,  come 
at  once  Dublin.  Heart  failure.  R.  H.  Ether- 
idge,  Wilson,  Texas."  The  wife  of  appellee 
was  the  daughter  of  the  grandpa  named  in 
the  message,  and  R.  H.  Etheridge  was  a  son. 
The  evidence  warrants  the  conclusion  that 
the  deceased,  J.  H.  Etheridge,  died  about  5 
p.  m.  on  the  evening  of  December  1,  190C; 
that  the  message  given  was  delivered  to  ap- 
pellant's agent  for  transmission  at  the  town 
of  Dublin,  Tex.,  about  730  or  8  o'clock  a.  m. 
December  2d;  that  the  telegram  was  not  de- 
livered to  appellee,  who  was  well  known  in 
the  town  of  Dalhart,  until  about  6  p.  m.  on 
December  2d — too  late  to  enable  appellee's 
wife  to  leave  Dalhart  for  Dublin  on  a  passen- 
ger train  scheduled  to  leave  for  Ft  Worth 
about  1:30  p.  m.  Appellee's  wife  took  the 
earliest  train  leaving  Dalhart  thereafter, 
about  4  o'clock  a.  m.  of  December  3d,  ar- 
riving at  Dublin  about  2:30  o'clock  on  the 
afternoon  of  the  4th  day  of  December,  1906, 
from  which  place  she  proceeded  overland 
some  15  miles  to  Wilson,  but  too  late  to 
attend  her  father's  funeral.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  appel- 
lee's favor  for  the  sum  of  $500. 

We  think  the  evidence  authorized  the  find- 
ing in  appellee's  favor  on  the  issue  of  neg- 
ligence, but  error  is  assigned  to  the  action 
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connections  as  you  made,  if  you  had  gotten 
off  on  the  evening  train,  would  you  have  got- 
ten there  In  time  to  attend  your  father's  fun- 
eral? A.  Yes."  To  which  question  and  an- 
swer the  defendant  objected,  for  the  reasons, 
among  others,  "that  the  answer  of  the  wit- 
ness was  manifestly  her  opinion,  not  based 
upon  any  state  of  facts,  and  In  the  very  na- 
ture of  things  was  but  a  supposition  of  hers," 
etc. 

The  answer  of  the  witness  above  quoted 
Is  evidently  a  conclusion,  and  constitutes 
substantially  the  only  evidence  of  a  possi- 
bility that  Mrs.  Dora  Hudson  could  have 
arrived  at  the  place  of  her  father's  burial  in 
time  bad  the  telegram  been  delivered,  as  It 
ought  to  have  been  done,  early  enough  in  the 
forenoon  of  December  2d  to  have  enabled 
ber  to  take  the  south-bound  train  leaving 
Dalhart  about  1:80  p.  m.  of  that  day,  and 
the  majority  have  concluded  that  If  the  an^ 
swer  was  admissible  at  all  under  the  cir- 
cumstances, and  in  the  absence  of  the  facts 
upon  which  the  witness  based  her  conclu- 
sion, which  they  are  Inclined  to  doubt,  It 
at  least  Is  Insufficient  to  support  the  verdict 
in  appellee's  favor,  which  is  made  the  ba- 
sis of  a  subsequent  assignment  Mrs.  Hud- 
son, after  stating  that  she  took  the  train 
at  Dalhart  about  4  a.  m.,  December  Sd,  testi- 
fied that:  "I  went  as  straight  from  Dalhart 
to  Dublin  as  I  could  go,  and  went  over  the 
Ft  Worth  &  Denver  Railroad  from  Dalhart 
to  Ft  Worth,  and  over  the  Santa  F6  and 
Houston  &  Texas  Central  from  Ft  Worth 
to  Dublin.  •  *  •  When  I  reached  Dublin 
on  the  evening  of  December  4th  at  about 
2:30  o'clock  I  got  a  buggy  and  team  and 
went  out  to  my  brother  R.  H.  Etheridge's, 
and  got  there  about  6  o'clock  In  the  evening. 
My  father  was  burled  at  Carlton,  about 
four  or  five  miles  away  from  where  my 
brother  lived  at  Wilson.  I  went  to  his  grave 
after  I  got  to  my  brother's."  R.  H.  Ether- 
ldge,  after  stating  that  his  father  had  died 
on  the  evening  of  December  1st  *nd  that  he 
had  prepared  the  telegram  In  question  for 
transmission,  testified  that:  "J.  H.  Etherldge 
was  buried  at  Carlton,  Hamilton  county, 
Tex.,  on  the  evening  of  the  8d  day  of 
December,  1906.  The  burial  was  deferred 
from  the  second  to  the  third  day  of  the  month 
awaiting  the  arrival  of  Mrs.  Dora  Hudson, 
wife  of  Claude  Hudson  and  daughter  of 
said  J.  H.  Etherldge.  •  •  •  Mrs.  Dora 
Hudson,  In  response  to  the  telegram,  arrived 
at  Dublin  over  the  Texas  Central  about  1 
o'clock,  and  arrived  at  my  house  late  in  the 
evening  of  the  same  day,  which  was  on  the 
4th  of  December,  1906,  and  the  day  after 
the  funeral  of  said  J.  H.  Etherldge."  On 
cross-examination  he  stated  that  his  father 


heart";  and  further  testified:  "I  cannot 
state  of  my  own  knowledge  the  time  of  the 
arrival  of  Dora  Hudson  at  Dublin,  and  can 
only  say  from  her  statement  to  me  about  the 
matter.  I  was  not  at  Dublin  to  meet  her, 
but  had  parties  there  to  meet  her  until  Sun- 
day night  *  *  *  I  did  not  receive  a 
message  from  Claude  Hudson  at  any  time 
concerning  the  death  of  my  father.  We 
waited  to  bury  my  father  as  long  as  the  cir- 
cumstances would  permit  and  not  having 
heard  from  my  sister  did  not  know  that  she 
was  coming  at  all." 

No  witness  testified  to  the  time  of  the  usu- 
al arrival  at  Ft  Worth,  Tex.,  of  the  Ft. 
Worth  &  Denver  passenger  train  which 
dally  left  Dalhart  at  1:30  p.  m.,  nor  did  any 
witness  testify  to  the  time  of  arrival  or  de- 
parture of  trains  at  Ft  Worth  for  Dublin, 
or  that  continuous  passage  by  train  from 
Dalhart  to  Dublin  was  possible.  In  the  ab- 
sence of  such  facts,  we  do  not  see  how  it 
can  be  said,  save  from  the  mere  conclusion 
of  the  witness,  that  she  could  have  arrived  in 
Dublin  In  time  to  have  attended  her  fa- 
ther's funeral.  If  her  answer  be  accepted  as 
a  statement  of  a  fact  and  not  a  conclusion, 
it  Is  predicated  upon  the  assumption  that 
she  would  have  made  the  same  kind  of  con- 
nections she  did  after  leaving  Dalhart  As 
we  have  seen,  she  testified  that  she  "went 
as  straight  from  Dalhart  to  Dublin"  as  she 
could  go,  and  was  actually  occupied  in  mak- 
ing the  trip  some  86  hours.  As  we  have 
also  seen,  the  uncontradicted  testimony  of 
R  H.  Etherldge  was  that  the  burial  was 
delayed  "as  long  as  the  circumstances  would 
permit"  and  that  it  occurred  some  26  hours 
after  1:30  p.  m.  of  December  2d — the  earli- 
est time  appellee's  wife  In  any  event  could 
have  left  Dalhart  and  some  10  hours  less 
than  was  actually  consumed  by  Mrs.  Hudson 
in  her  trip.  A  necessary  element  in  ap- 
pellee's right  of  recovery  required  that  he 
establish  his  allegation  that  appellant's  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury for  which  he  sought  to  recover:  that 
is,  that  had  there  been  no  negligence,  as  al- 
leged, in  the  transmission  of  the  telegram,  ap- 
pellee's wife  would  have  been  able  to  attend 
her  father's  funeral.  The  burden  was  upon 
appellee  to  so  establish,  and  the  majority 
think  that  the  least  that  can  be  said  of  the 
evidence  we  have  given  is  that  It  is  altogether 
too  inconclusive  to  overcome  the  burden  and 
support  the  verdict 

The  judgment  will  accordingly  be  reversed, 
and  the  cause  remanded. 

SPEER,  J.  (dissenting).  I  think  the  rul- 
ing of  the  court  In  admitting  the  answer  of 
the  witness  Mrs.  Dora  Hudson,  for  which 
the  judgment  has  been  reversed  by  the  ma- 
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it  Is  doing  violence  to  the  record  to  say  that 
the  facts  upon  which  the  witness  based  her 
opinion  are  not  given.  The  record  does  dis- 
close that  Mrs.  Hudson  was  In  Dalhart  at 
the  time  she  received  the  message,  that  her 
father  was  buried  about  15  miles  from  Dub- 
lin, that  it  is  about  500  miles  from  Dalhart 
to  Dublin,  that  there  was  a  passenger  train 
on  which  she  could  have  left  for  Dublin 
December  2d  at  about  noon,  and  that  the 
body  of  her  father  was  not  Interred  until 
late  in  the  afternoon  of  December  3d.  While 
the  evidence  also  shows  that  In  going  from 
Ft  Worth  to  Dublin  she  traveled  by  way 
of  the  Santa  Fe  and  Houston  &  Texas  Cen- 
tral roads,  still  everyone  knows,  as  we  our- 
selves judicially  know,  that  there  is  another 
line  of  railroad,  the  Ft  Worth  &  Bio  Grande, 
directly  from  Ft  Worth  to  Dublin,  and  the 
jury  might  well  have  found,  as  they  did, 
from  these  facts  that  Mrs.  Hudson  would 
have  been  able  to  attend  her  father's  fun- 
eral if  the  message  In  question  had  been 
delivered  to  her  in  time  for  her  to  have  taken 
the  noon  train  on  December  2d.  The  reason 
for  the  reversal  by  the  majority  appears  to 
be  based  upon  the  conclusion  that  necessa- 
rily Mrs.  Hudson  could  not  have  reached  Dub- 
lin and  attended  the  funeral  if  she  had  taken 
passage  on  the  noon  train  of  December  2d, 
because  she  actually  consumed  a  greater 
number  of  hours  than  was  thus  afforded  her 
in  the  route  actually  taken.  But  it  will  be 
observed  that  she  testified  that  she  could 
have  gotten  to  her  father's  funeral  if  she 
had  gotten  off  on  the  evening  train  and  had 
made  the  same  kind  of  connections  she  made 
the  next  day.  Now,  making  "the  same  kind 
of  connections"  does  not  necessarily  mean 
that  she  must  have  gone  over  the  same  road 
or  roads  from  Ft  Worth,  or  that  she  must, 
have  taken  the  same  train  she  did  in  fact 
take,  but  fairly  meant  no  more  than  that  if 
she  had  made  as  quick  connection  with  the 
next  carrier,  which,  as  I  have  pointed  out 
might  have  been  the  Ft.  Worth  &  Rio  Grande, 
she  would  have  been  able  to  reach  Dublin 
In  time  to  attend  the  funeral.  While  It  may 
be  true  that  her  testimony  Is  the  expression 
of  an  opinion,  yet  the  facts  here  detailed  up- 
on which  such  opinion  is  based  having  been 
given,  I  think  there  was  no  error  in  per- 
mitting her  to  answer  as  she  did;  especial- 
ly is  this  true  in  view  of  the  fact  that  she 
was  in  no  manner  cross-examined  to  show 
the  impossibility  of  her  making  the  journey 
within  the  time  she  said  she  could. 

For  these  reasons,  I  dissent  from  the  ma- 
jority view,  and  hold  that  the  judgment 
•thould  be  affirmed. 
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deb  Vacating  Judgment. 

A  proceeding  under  Rev.  St  1805,  c  17, 
tit  30,  art.  1375,  authorizing  a  new  trial  for 
good  cause  shown,  upon  defendant's  applica- 
tion, where  judgment  was  rendered  against  him 
on  service  by  publication  without  appearance, 
is  not  an  original  suit  but  a  continuation  of  the 
former  suit,  and  the  order  vacating  the  original 
judgment  is  an  interlocutory  order  from  which 
no  appeal  lies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
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2.  Appeal  and  Ebbob  (5  863*}— Review— 
Questions  Considebed. 

On  plaintiff's  appeal  from  the  order  sus- 
taining defendant's  plea  of  privilege  and  trans- 
ferring the  case  to  another  county  after  judg- 
ment against  defendant  had  been  vacated,  no 
ruling  except  the  specific  question  as  to  the 
propriety  of  sustaining  the  plea  of  privilege  will 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3450 ;  Dec  Dig.  |  883.*] 

3.  Venue  (f  17*)— Jubisdiction— Action  to 
Recoveb  Land— District  Court. 

Rev.  St  1895,  art  1194,  requiring  suits 
concerning  land  to  be  brought  in  counties  where 
the  land  is  situated,  merely  secures  defendant 
a  personal  privilege  of  being  sued  in  a  particu- 
lar county,  which  may  generally  be  waived  by 
pleading  to  the  merits  before  asserting  the  priv- 
ilege; district  courts  having  jurisdiction  to  try 
such  suits,  regardless  of  where  the  land  is  situ- 
ated. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  5  30;  Dec  Dig.  |  17.*] 

4.  Vekub  (S  17*)— Place  op  Tkiax — Objec- 
tions—Mode.  — 

When  it  appears  upon  the  face  of  the  peti- 
tion that  the  venue  has  been  Improperly  laid, 
the  question  can  be  raised  by  special  exception 
to  the  petition,  so  that  where  defendants'  mo- 
tions to  vacate  a  default  judgment  against 
them,  on  service  by  publication,  showed:  that 
they  did  not  intend  to  waive  their  right  to  in- 
sist upon  their  plea  of  privilege  to  have  the 
case  tried  in  another  county,  the  objection  to 
the  venue  in  such  motion  could  be  considered  as 
equivalent  to  an  exception  to  the  petition  upon 
that  ground. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  |  17.*] 

5.  Venue  (§  17*)— Charge  op  Place  of  Tri- 
al—Waives  of  Rights— Pleading  to  Mer- 
its—"Plead  i  ngs.  " 

Documents  filed  by  defendants  on  their  ap- 
plication to  set  aside  a  default  judgment  against 
them  upon  service  by  publication,  for  the  pur- 
pose of  having  the  judgment  vacated,  were  not 
pleadings  within  the  rule  that  a  plea  of  venue 
must  precede  a  plea  on  the  merits,  so  that  their 
plea  of  privilege  to  be  sued  in  another  county 
was  not  waived  by  filing  such  documents. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec 
Dig.  I  17.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5409-5411 ;  vol.  8,  p.  7756.] 

6.  Venue  (J  17*)— Place  op  Trial— Waiver 

of  Objections. 

Where  defendants  in  their  amended  peti- 
tion to  vacate  a  default  judgment  against  them, 
on  service  by  publication,  stated  in  the  first 
part  thereof  that  they  did  not  waive,  but  spe- 
cially reserved,  their  right  to  plead  their  per- 
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and  not  making  them  plaintiffs. 
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7.  Venue  (I  77*)— Change— Waiver  of  Ob- 
jections— Answer  to  Merits. 

Since  Act  30th  Leg.  approved  April  18, 
1907  (Laws  1907,  p.  248,  c.  133),  requiring  the 
court  to  have  the  venue  changed  to  the  proper 
court  of  the  county  having  jurisdiction,  when  a 
plea  of  privilege  to  be  sued  In  another  county  is 
sustained,  such  plea  is  equivalent  to  an  appli- 
cation for  change  of  venue,  so  that  the  right 
to  file  such  application  is  not  waived  by  a  pre- 
vious answer  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  §  77.*] 

8.  Appeal  and  Ebbob  ({  965*)— Discretion 
o»  Trial  Court—  Change  or  Venue. 

Change  of  venue  is  largely  in  the  trial 
court'B  discretion,  and  its  action  will  not  be 
reviewed  unless  it  results  in  injustice  or  is  con- 
trary to  law. 

[Ed.  Note.— For  other  cases,_see  Appeal  and 
Error,  Cent.  Dig.  8  3836;  Dec?  Dig.  §  965.*] 

9.  Appeal  and  Error  (§  863*)  —  Review  — 
Questions— Decision  Appealed  From. 

On  an  appeal  from  an  order  sustaining  de- 
fendant's plea  of  privilege  to  be  sued  in  an- 
other county  after  vacating  a  judgment  against 
him,  taken  on  service  by  publication,  a  ruling 
as  to  the  insufficiency  of  the  service  which  wag 
not  relied  upon  in  that  part  of  plaintiff's  brief 
relating  to  the  order  sustaining  the  plea  of 
privilege  will  not  be  considered  on  appeal,  the 
court  having  no  jurisdiction  to  review  the  order 
vacating  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3450;  Dec.  Dig.  |  863.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geo.  Calhoun,  Judge. 

Action  by  Charles  Wolf  against  Ludwig  J. 
Sahm  and  others.  From  an  order  sustain- 
ing defendants'  plea  of  privilege  and  trans- 
ferring the  case  to  another  county,  plaintiff 
appeals.  Affirmed. 

Sldon  Harris,  for  appellant  W.  S.  Ryan 
and  N.  A.  Rector,  for  appellees. 

KEY,  J.  August  18,  1905,  Charles  Wolf 
commenced  a  salt  in  the  district  court  of 
Travis  county  for  the  recovery  of  and  to 
remove  cloud  from  the  title  to  a  tract  of 
land  situated  In  Menard  county.  Ludwig  J. 
Sahm  and  his  heirs,  and  the  heirs  of  his 
heirs,  were  designated  as  the  defendants  In 
that  suit,  and  the  plaintiff  alleged  in  his 
petition  that  the  residences  of  the  defend- 
ants were  unknown,  and  sought  to  procure 
service  upon  them  by  publication.  January 
2,  1906,  a  Judgment  was  rendered  against 
the  defendants,  and  In  favor  of  the  plain- 
tiff, as  prayed  for  In  his  petition.  Before  the 
Judgment  was  rendered,  and  as  required  by 
statute,  the  court  appointed  an  attorney  to 
represent  the  defendants  served  by  publica- 
tion, and  that  attorney  appeared  and  filed 
an  answer  for  the  defendants.  On  December 
19,  1907,  Albert  Sahm,  and  certain  other  per- 

•Fcr  otber  cu»»i  see  una  topic  and  section  NUMBER 


cree  referred  to.  Charles  Wolf,  by  his  at- 
torney of  record,  accepted  notice  of  both 
motions,  and  filed  an  answer  thereto.  On 
January  21,  1908,  the  defendants  filed  an 
Instrument  indorsed  "Amendment  to  Peti- 
tion to  Vacate,"  to  which'  Charles  Wolf  filed 
an  answer.  January  15,  1908,  the  court  over- 
ruled all  the  demurrers  and  exceptions  of 
the  respective  parties.  On  April  2,  1908,  the 
court  entered  an  order,  which,  omitting  form- 
al parts  and  preliminary  recitals,  reads  as 
follows:  "It  is  therefore  considered,  order- 
ed, and  adjudged  by  the  court  that  this  Judg- 
ment heretofore  rendered  in  this  cause  on, 
to  wit,  the  2d  day  of  January,  A.  D.  1906, 
be.  and  the  same  Is  hereby,  vacated,  set  aside, 
and  held  for  naught."  On  April  22,  1908, 
Charles  Wolf  filed  an  appeal  bond  for  the 
purpose  of  appealing  from  the  order  refer- 
red to.  On  April  2,  1908,  Albert  Sahm  and 
the  otber  persons  above  referred  to  as  the 
only  heirs  of  Ludwig  Sahm,  and  styling 
themselves  "defendants,"  filed  a  plea  of  priv- 
ilege In  the  original  suit,  setting  np  in  prop- 
er form  their  right  to  be  sued  in  Menard 
county.  April  15,  1908,  Charles  Wolf  filed 
exceptions  to  that  plea.  The  plea  referred 
to  was  continued  by  the  court  until  the 
next  term,  without  prejudice.  On  June  26, 
1908,  the  court  overruled  Wolfs  exceptions 
to  the  plea  of  privilege  and  sustained  that 
plea,  and  transferred  the  case  to  the  district 
court  of  Menard  county,  in  accordance  with 
the  act  of  the  Thirtieth  Legislature  approved 
April  18,  1907  (Laws  1907,  p.  248,  c  133), 
which  provides  that,  when  a  plea  of  priv- 
ilege to  be  sued  In  some  other  county  is  sus- 
tained, the  court  shall  order  the  venue  chang- 
ed to  the  proper  court  of  the  county  having 
Jurisdiction,  which  act  contains  a  proviso 
reserving  the  right  of  appeal  where  such  a 
plea  is  sustained.  Wolf  gave  notice  of  ap- 
peal from  that  order,  and  in  due  time  filed 
an  appeal  bond. 

The  case  Is  presented  in  this  court  on  nu- 
merous assignments  of  error  In  behalf  of 
appellant,  Wolf,  the  most  of  which  relate  to 
the  proceedings  which  resulted  in  the  order 
setting  aside  the  original  decree  in  favor  ot 
Wolf.  Counsel  for  appellees  contend  that 
the  questions  referred  to  are  prematurely 
presented  and  cannot  be  considered  by  this 
court,  for  the  reason  that  no  right  of  appeal 
exists  from  an  Interlocutory  order  setting 
aside  a  Judgment  and  awarding  a  new  trial. 
That  contention  is  supported  by  many  deci- 
sions in  this  state,  and  by  the  case  of  Stew- 
art v.  Jones,  9  Tex.  469,  which  was  a  case 
where,  upon  a  petition  in  the  nature  of  a  bill 
of  review  seeking  to  set  aside  a  former  judg- 
ment, the  court  made  an  order  to  the  effect 
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trials  and  arrest  of  Judgment,  and  runs  from 
article  1370  to  article  1378*  Inclusive.  Arti- 
cle 1375  reads  as  follows:  "In  cases  In 
which  judgment  has  been  rendered  on  serv- 
ice of  process  by  publication,  where  the  de- 
fendant has  not  appeared  in  person  or  by  an 
attorney  of  his  own  selection,  a  new  trial 
may  be  granted  by  the  court  upon  the  ap- 
plication of  the  defendant  for  good  cause 
shown,  supported  by  affidavit,  filed  within 
two  years  after  the  rendition  of  such  Judg- 
ment" 

It  is  under  that  statute  that  the  appellees 
in  this  case  sought  a  new  trial,  and  if  the 
procedure  which  they  adopted  to  accomplish 
that  result  and  the  order  of  the  court  made 
thereon  did  not  constitute  an  original  suit 
and  a  judgment  rendered  in  such  original 
suit,  but  was  merely  a  continuation  of  the 
former  suit,  then  the  order  referred  to  Is 
interlocutory  and  cannot  be  appealed  from. 
Expressions  and  statements  in  the  opinion 
of  Judge  Delaney  In  O'Neill  v.  Brown,  61 
Tex.  39,  and  in  the  opinion  of  Judge  Watts, 
in  Brown  v.  Brown,  61  Tex.  56,  tend  to  sup- 
port the  proposition  that  a  proceeding  under 
the  statute  quoted  is  an  original  suit  and 
not  merely  a  motion  for  a  new  trial.  How- 
ever, it  was  not  necessary  in  either  of  those 
cases  to  decide  that  point,  and  the  expres- 
sions referred  to  may  be  regarded  as  dicta 
of  the  Judges  writing  the  opinions.  In  fact. 
Brown  v.  Brown  was  not  a  case  of  service 
by  publication;  and  in  O'Neill  v.  Brown, 
while  there  was  service  by  publication  and 
an  application  at  a  subsequent  term  to  set 
aside  the  judgment,  It  was  not  necessary,  as 
the  case  was  presented  on  appeal,  to  decide 
whether  the  petition  to  have  the  judgment 
set  aside  was  the  institution  of  a  new  suit 
or  a  continuation  of  the  old  suit;  and  the 
case  of  Taylor,  Knapp  &  Co.  v.  Fore,  42 
Tex.  256,  cited  by  Judge  Delaney  in  support 
of  his  dictum,  was  an  equitable  suit  In  the 
nature  of  a  bill  of  review,  seeking,  for  eq- 
uitable reasons,  to  prevent  the  enforcement 
of  a  judgment.  It  was  not  a  case  In  which 
service  had  been  obtained  by  publication, 
and  was  not  a  proceeding  under  the  stat- 
ute seeking  to  have  a  Judgment  obtained  up- 
on such  service  set  aside. 

In  Miles  v.  Dana,  13  Tex.  Civ.  App.  240. 
36  S.  W.  848,  it  was  held  by  the  Court  of 
Civil  Appeals  for  the  First  District,  that  the 
statute  referred  to  merely  extended  the  time 
within  which  a  defendant  served  by  pub- 
lication and  not  represented  by  an  attorney 
of  his  own  selection  might  present  a  mo- 
tion for  a  new  trial.  In  Glaze  v.  Johnson, 
27  Tex.  Civ.  App.  116,  65  S.  W.  662,  the  ques- 
tion was  directly  involved,  and  the  Court  of 
Civil  Appeals  for  the  First  District  followed 
its  ruling  in  Miles  v.  Dana,  supra,  and  the 


question  was  distinctly  presented  and  nec- 
essarily passed  upon  by  the  latter  court. 
In  fact,  in  the  written  argument  accompany- 
ing that  application  the  case  of  O'Neill  v. 
Brown  was  cited  and  quoted  from.  Hence 
we  conclude  that  it  is  settled  by  Glaze  v. 
Johnson,  supra,  that  a  proceeding  under  ar- 
ticle 1375  of  the  Revised  Statutes  of  1895, 
seeking  to  have  a  former  judgment  or  de- 
cree set  aside,  is  not  an  original  suit,  but  is, 
in  fact  and  substance,  a  motion  for  a  new 
trial  and  a  continuation  of  the  former  suit; 
and,  such  being  the  case,  we  hold  that  ap- 
pellant cannot  prosecute  an  appeal  from  the 
order  made  in  this  case  vacating  the  former 
judgment.  Furthermore,  in  the  opinion  of 
the  writer,  and  speaking  for  himself  only, 
If  the  proceeding  Instituted  by  appellees 
should  be  held  to  constitute  an  original  suit, 
the  judgment  rendered  therein  Is  not  a  final 
judgment,  and  therefore  will  not  support 
an  appeal.  Gross  v.  McClaran,  8  Tex.  341; 
Taylor,  Knapp  &  Co.  v.  Fore,  supra.  In  the 
cases  cited  It  was  held  that  a  Judgment 
which  merely  vacates  and  sets  aside  a  for- 
mer judgment,  without  otherwise  disposing 
of  the  rights  of  the  contesting  parties,  was 
not  such  final  judgment  as  would  Bupport 
an  appeal. 

The  appeal  from  the  Judgment  sustaining 
the  plea  of  privilege  and  transferring  the 
case  to  Menard  county  is  limited  to  that 
specific  matter,  and  does  not  confer  power 
upon  this  court  to  revise  any  other  ruling. 
So,  if  error  was  committed  In  setting  aside 
the  former  Judgment,  this  court  has  no  pow- 
er, on  this  appeal,  to  revise  such  error. 

These  rulings  eliminate  all  the  assign- 
ments of  error  except  the  fourteenth  and 
fifteenth,  which  relate  to  the  action  of  the 
court  In  sustaining  the  plea  of  privilege  to 
be  sued  in  Menard  county,  the  contention 
being  that  that  plea  was  waived,  because  in 
the  petitions  or  motions  for  new  trial  ap- 
pellees had  set  up  other  defensive  matters. 
It  Is  true  that  while  article  1194  of  the  Pe- 
vlsed  Statutes  of  1895,  prescribes  that  suits 
concerning  lands  shall  be  brought  in  th« 
counties  where  the  lands  are  situated,  still 
district  courts  have  the  power  to  try  such" 
suits  regardless  of  the  county  in  which  the 
land  Is  located,  and  the  statute  referred  to 
merely  secured  to  a  defendant  a  personal 
privilege  to  be  sued  In  a  particular  county. 
It  Is  also  true  that  the  general  rale  is  that 
the  privilege  referred  to  is  waived  when  a 
defendant  files  a  plea  to  the  merits  before 
asserting  his  privilege  to  be  sued  in  anoth- 
er county.  However,  when  it  appears  upon 
the  face  of  the  plaintiffs  petition  that  the 
venue  of  a  suit  has  been  Improperly  laid, 
the  question  of  venue  can  be  raised  by  a 
special  exception  to  the  petition.  Townea 
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on  Texas  Pleading,  238;  By.  Co.  v.  Bermea 
Land  &  Lumber  Co.  (Tex.  Civ.  App.)  54  S. 
W.  824. 

In  this  case  on  the  same  day  that  the 
court  made  the  order  setting  aside  the  for- 
mer Judgment,  appellees  filed  a  plea  of  priv- 
ilege to  be  sued  In  Menard  county,  which 
plea  was  In  due  form  and  was  sustained 
by  the  court,  as  heretofore  stated.  Appel- 
lant contends  that  that  plea  was  waived, 
because  appellees  In  their  motions  seeking 
to  set  aside  the  former  judgment  set  up  de- 
fensive matters  relating  to  the  merits  of  the 
suit  We  are  of  opinion  that  the  documents 
In  question  were  not  pleadings,  In  the  sense 
referred  to  in  the  decisions  which  hold  that 
a  plea  presenting  the  question  of  venue  must 
precede  a  plea  to  the  merits  or  be  regarded 
as  waived.  It  was  necessary  for  appellees 
to  get  the  former  Judgment  set  aside  before 
they  could  file  an  answer  to  the  plaintiff's 
petition,  and  the  documents  filed  by  them 
for  the  purpose  of  accomplishing  that  result 
were  Intended  for  that  purpose  only,  and 
not  as  pleas  upon  which  to  try  the  case. 
However,  in  the  very  beginning  of  the  first 
two  motions  filed  by  appellees,  the  question 
of  appellant's  right  to  maintain  his  suit  in 
Travis  county  was  raised  in  such  form  as 
indicated  clearly  that  appellees  did  not  in- 
tend to  waive  their  rights  in  that  regard. 
The  plaintiff's  petition  Is  not  incorporated 
in  the  transcript,  and  It  may  be  that  It  show- 
ed upon  its  face  that  appellees  were  enti- 
tled to  be  sued  In  Menard  county.  If  it  did, 
then  if  the  motions  for  new  trial  be  regard- 
ed as  pleadings,  in  the  very  beginning  of 
each  is  an  objection  to  the  venue  being  in 
Travis  county,  which  objection  we  think  the 
court  had  the  right  to  regard  as  equivalent 
to  an  exception  to  the  petition  upon  that 
ground. 

This  case  is  different  from  Wolf  v.  Wll- 
llngham,  43  Tex.  Civ.  App.  167,  94  S.  W. 
362.  In  that  case  the  defendant,  who  was 
sued  in  Travis  county  for  the  recovery  of 
land  situated  in  Mason  county,  excepted  to 
the  plaintiff's  petition  upon  the  ground  that, 
as  the  petition  disclosed  the  facts  referred 
to,  it  showed  that  the  court  bad  no  Jurisdic- 
tion of  the  subject-matter,  and  this  court 
held  that  the  exception  did  not  present  the 
question  of  venue.  In  one  of  the  original 
motions  filed  by  appellees  they  stated  In 
the  beginning  of  It,  and  as  a  part  of  the 
first  sentence,  that  they  did  not  waive,  but 
reserved,  their  right  to  present  a  plea  of 
personal  privilege  to  be  sued  in  Menard 
county;  and  in  the  other  motion  filed  on  the 
same  day  they  asserted  that  the  suit  should 
have  been  brought  in  Menard  county,  and 
could  not  properly  have  been  brought  in 
Travis  county  for  want  of  Jurisdiction  of  the 
district  court  of  Travis  county  to  entertain 
and  try  the  suit.  In  neither  of  them  was  it 
specifically  asserted  that  the  district  court 
of  Travis  county  did  not  have  jurisdiction 


of  the  subject-matter,  and  we  think  it  is 
manifest  from  the  beginning  sentence  of  one 
ot  them  that  appellees  were  attempting  to 
reserve,  and  did  not  intend  to  waive,  their 
right  to  object  to  the  case  being  tried  In 
Travis  county  In  the  event  of  the  judgment 
being  set  aside.  The  case  of  Hall  v.  Howell, 
66  S.  W.  661,  decided  by  the  Court  of  Civil 
Appeals  for  the  First  District,  and  relied  on 
by  counsel  for  appellant,  is  not  entirely 
analogous,  because  in  that  case,  in  seeking 
to  have  a  Judgment  by  default  set  aside,  the 
defendant  presented  two  other  reasons  be- 
fore urging  the  fact  that  he  lived  in  anoth- 
er county  and  should  have  been  sued  in  the 
county  of  his.  residence.  However,  if  it  was 
the  intention  of  the  court  in  that  case  to 
hold  that  it  was  necessary  to  file  a  formal 
plea  of  privilege  to  be  sued  in  another  coun- 
ty prior  to  filing  a  motion  for  a  new  trial, 
we  are  not  prepared  to  concur  in  that  hold- 
ing, and  especially  so  since  the  statute  has 
been  so  amended  as  to  render  a  plea  of 
privilege  In  effect  an  application  for  change 
of  venue. 

Appellant's  contention  that  the  amended 
petition  filed  by  appellees  waived  whatever 
right  may  have  been  preserved  in  the  former 
documents  concerning  the  question  of  venue 
Is  not  regarded  as  tenable,  because  it  was 
stated  in  the  first  subdivision  thereof,  and 
before  alleging  any  other  material  fact,  that 
appellees  did  not  waive,  but  especially  re- 
served, their  right  to  present  their  plea  of 
personal  privilege  to  be  sued  in  Menard 
county.  Of  course,  if  the  proceedings  re- 
ferred to  constituted  a  new  suit,  then  ap- 
pellees occupied  the  position  of  plaintiffs  In 
an  original  suit,  and  would  not  be  permitted 
to  raise  the  question  of  venue.  But,  for  rea- 
sons already  stated,  we  hold  that  they  did 
not  constitute  an  original  suit,  and  were 
merely  a  continuation  of  the  former  suit. 
Furthermore,  since  the  Thirtieth  Legisla- 
ture amended  the  statute  so  as  to  require 
the  court  to  change  the  venue  when  a  plea 
of  privilege  to  be  sued  in  another  county 
Is  sustained,  it  is  by  no  means  certain  that 
the  general  rule  as  to  waiver  of  such  pleas 
should  be  followed  In  all  cases.  In  other 
words,  under  the  law  as  it  now  stands,  such 
a  plea  is  tantamount  to  an  application  to 
change  the  venue;  and  the  right  to  file  such 
application  Is  not  waived  by  a  previous  an- 
swer to  the  merits.  In  this  case  the  verified" 
applications  upon  which  the  Judgment  was 
set  aside  stated  that  appellant  had  brought 
a  suit  in  the  district  court  of  Menard  coun- 
ty (where  the  land  Is  situated)  against  ap- 
pellees' tenant  in  possession,  seeking  to  re- 
cover the  same  land  that  Is  involved  in  this 
case;  that  appellees  had  been  made  parties 
to  that  suit;  that  they  had  no  knowledge  of 
the  existence  of  this  suit,  or  the  judgment 
rendered  therein,  until  a  copy  of  the  judg- 
ment was  offered  In  evidence  by  appellant 
at  the  trial  of  the  Menard  county  suit,  where- 
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upon,  on  appellees'  application,  the  court 
arrested  the  trial  and  postponed  that  case 
In  order  that  appellees  might  have  time  to 
present  an  application  to  set  aside  the  judg- 
ment in  this  case.  In  view  of  these  facts, 
which  were  not  disputed,  the  fact  that  this 
suit  ought  to  have  been  brought  In  Menard 
county  In  the  first  Instance,  and  the  fact 
that  the  statute  authorizes  a  change  of  ven- 
ue for  any  "good  and  sufficient  cause,"  It 
would  seem  that  the  action  of  the  court  in 
sustaining  the  plea  of  privilege  can  be  sus- 
tained as  a  change  of  venue.  Change  of 
venue  is  largely  a  matter  of  discretion  on 
the  part  of  the  court,  and  action  in  that  re- 
gard will  not  be  revised  on  appeal,  unless 
injustice  has  been  done  or  some  principle  of 
law  violated.  San  Antonio  v.  Jones,  28 
Tex.  30. 

In  the  court  below  appellees  attacked  the 
service  of  citation  upon  which  the  judgment 
was  rendered,  the  contention  being  that  there 
was  not  sufficient  publication  to  constitute 
statutory  service.  The  trial  court  sustain- 
ed that  contention,  but,  while  appellant  as- 
sails that  ruling  in  his  attack  upon  the  ac- 
tion of  the  court  in  vacating  the  judgment 
(which  action  we  have  no  jurisdiction  to  re- 
vise), he  does  not  complain  of  it  In  that  por- 
tion of  his  brief  which  is  addressed  to  the 
order  sustaining  the  plea  of  privilege  and 
changing  the  venue;  and  therefore  we  deem 
it  unnecessary  to  decide  whether  or  not  the 
statute  was  complied  with  In  perfecting  the 
service  by  publication. 

Our  conclusion  Is  that  no  reversible  error 
has  been  shown,  and  that  the  judgment 
should  be  affirmed,  and  It  is  so  ordered. 

Affirmed. 


INTERNATIONAL  4  G.  N.  R.  CO.  et  aL  v. 
DOOLAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  23, 
1909.) 

1.  Appeal  and  Ebroe  (§  1036*)— Injuries  to 
Wife— Action  by  Husband— Join  deb  of 
Wife. 

While  it  is  improper  to  join  the  wife  as 
plaintiff,  in  an  action  by  her  husband  for  in- 
juries to  her,  such  joinder  is  not  reversible  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  5  4070 ;  Dec.  Dig  |  1036.*] 

2.  Trial  ({  194*)— Instructions—  Weight  of 
Evidence. 

An  instruction  that,  if  a  carrier's  agent 
was  negligent  in  delivering  to  plaintiff's  wife 
a  ticket  to  the  wrong  station,  ana  if  such  negli- 
gence directly  and  proximately  produced  any 
injury,  such  as  the  allegations  and  proof  estab- 
lished, if  any,  then  defendant  railway  companies 
were  liable  for  such  injuries  as  were  created 
as  the  direct  and  proximate  cause  thereof,  if 
any,  was  objectionable  as  on  the  weight  of  the 
evidence,  and  as  inducing'  the  jury  to  believe 
that  it  was  established  that  the  agent  was  neg- 


ligent in  selling  the  ticket,  and  that  such  negli- 
gence resulted  in  injury  to  plaintiff's  wife. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  58  439-454 ;  Dec.  Dig.  f  194.*] 

3.  Cashiers  (J  278*) — Connecting  Carriers 
— Erroneous  Ticket. 

Where,  in  an  action  against  connecting 
carriers  for  injuries  sustained  by  the  sale  of  a 
ticket  to  the  wrong  station,  there  was  neither 
pleading  nor  proof  of  a  partnership  between 
the  carriers,  nor  that  the  selling  agent  repre- 
sented any  one  except  the  initial  carrier,  and 
the  ticket  recited  that  such  carrier  acted  only 
as  agent  in  selling  the  ticket  for  passage  over 
other  lines,  an  instruction  that,  if  the  selling 
agent  was  negligent  in  selling  the  ticket,  both 
carriers  were  liable  for  the  proximately  result- 
ing injuries  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  |  278.*] 

4.  Carriers  (§  270*)— Injuries  to  Passen- 
gers— Connecting  Carriers— Statutes. 

Rev.  St.  1895,  arts.  331a,  331b,  aa  amend- 
ed, regulating  the  liability  of  connecting  car- 
riers for  negligence,  is  applicable  only  to  freight 
shipments,  and  does  not  apply  to  the  carriage 
of  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  it  1064-1066;  Dee.  Dig.  f  270.*] 

5.  Damages  (J  163*)— Personal  Injuries— 
Elements —  Physicians'  Bills  —  Reason- 
ableness. 

No  recovery  can  be  had  for  expenses  in- 
curred by  plaintiff  for  physicians'  services  in 
an  action  for  injuries,  in  the  absence  of  proof 
of  the  reasonableness  of  the  items. 


cases,  see  Damages, 


[Ed.  Note.— For  other 
Dec.  Dig.  I  163.*] 

6.  Damages  ((  163*)— Expenses— Burden  or 
Proof. 

A  passenger  could  not  recover  for  the  hire 
of  a  conveyance  to  transport  her  from  a  point 
where  th§  carrier's  train  had  become  stalled  to 
her  destination,  in  the  absence  of  proof  of  the 
amount  paid  for  such  conveyance. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  454;  Dec  Dig.  S  163.*] 

7.  Carriers  (|  277*)— Passengers— Delay- 
Elements  of  Damage. 

Where  a  passenger  was  compelled  to  in- 
voluntarily delay  her  journey  at  a  junction 
point  because  of  the  initial  carrier's  alleged  er- 
ror in  the  sale  of  her  ticket,  she  was  entitled  to 
recover  expenses  incurred  there. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  277.*] 

8.  Carriers  ({  321*)— Misleading  Instruc- 
tions. 

An  instruction  that  carriers  are  required 
to  keep  their  stations  warm  for  the  accommoda- 
tion of  the  traveling  public,  and  that  if,  under 
the  circumstances,  defendants,  or  either  of 
them,  could  not  reasonably  have  failed  to  keep 
the  part  of  the  depot  where  plaintiff's  wife  was 
waiting  warm,  but  failed  to  do  so,  and  she  was 
injured,  plaintiff  was  entitled  to  recover,  was 
objectionable  as  confusing  and  misleading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  |  321.*] 

a  Trial  (S  253*)— Instructions— Ignoring 
Issues. 

Such  instruction  was  also  erroneous  m 
failing  to  submit  the  issue  whether  the  acta 
complained  of  constituted  negligence  on.  the 
part  of  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  |  253.*] 
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10.  Cabbiebs  (f  321*)— Passengers— Depots 
— Wabmth. 

In  an  action  by  a  passenger  injured  by  be- 
ing compelled  to  remain  in  an  unwarned  sta- 
tion, an  instruction,  based  on  Sayles'  Ann.  Civ. 
St.  1897,  art.  4521,  requiring  carriers  to  keep 
passenger  stations  warmed  for  at  least  one  hour 
before  and  after  the  departure  of  trains,  which 
did  not  contain  the  limitation  of  the  statute, 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  821.*] 

11.  Cabbiebs  (J  288*)— P absences  Stations 
—Duty  to  Warm. 

It  is  the  duty  of  carriers  to  keep  their  pas- 
senger stations  comfortably  heated  during  all 
the  time  passengers  are  reasonably  authorized 
to  use  the  same,  irrespective  of  Sayles'  Ann. 
Civ.  St  1887,  art  4521,  requiring  the  depots  to 
be  kept  warm  for  at  least  an  hour  before  the 
arrival  and  after  the  departure  of  trains,  and 
imposing  a  penalty  for  failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S3  1142-1152;  Dec.  Dig.  g  286.*] 

12.  Cabbiebs  (§  286*)— Passenoeb  Stations 
— Failure  to  Heat— Negligence. 

Violation  of  carriers'  common-law  duty  to 
keep  passenger  stations  heated  during  the  time 
passengers  are  reasonably  authorized  to  use 
the  same  may  give  rise  to  an  action  for  dam- 
ages for  illness  to  a  passenger,  proximately  re- 
sulting therefrom. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  gg  1142-1152;  Dec.  Dig.  g  286.*] 

13.  Cabbiebs  (g  820*)— Passenoeb  Stations 
— Failure  to  Heat— Negligence. 

Where,  owing  to  an  error  in  a  passenger's 
ticket,  alleged  to  have  resulted  from  the  negli- 
gence of  the  selling  agent,  she  was  required  to 
remain  all  night  in  a  junction  station,  and  con- 
tracted an  illness  from  the  carrier's  failure  to 
keep  the  station  comfortably  warm,  such  facts 
were  sufficient  to  justify  submission  of  carrier's 
negligence  in  that  regard  as  a  ground  for  lia- 
bility. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  320.*] 

14.  Cabbiebs  (g  271*)— Passengebs— Trans- 
portation—Duty  of  Conductor. 

Where  a  passenger's  ticket,  by  an  alleged 
error  of  the  selling  agent,  read  for  the  wrong 
station,  the  conductor  of  the  initial  train,  on 
requiring  the  passenger  to  alight  at  a  junction, 
was  under  no  obligation  to  correct  the  eTror,  or 
assist  the  passenger  in  procuring  a  ticket  to  the 
right  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1071 ;  Dec.  Dig.  §  271.*] 

15.  Cabbiebs  (8  286*)— Passenoeb  Stations 
—Duty  to  Heat. 

Where  two  railroad  companies  maintain 
and  keep  a  common  passenger  station,  they  are 
jointly  bound  to  keep  the  same  comfortably 
heated  while  passengers  are  reasonably  author- 
ized to  occupy  the  same. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  1142;  Dec.  Dig.  |  286.*] 

Appeal  from  District  Court,  Hays  County; 
L.  W.  Moore,  Judge. 

Action  by  Michael  Doolan  and  others 
against  the  International  &  Great  Northern 
Railroad  Company  and  others.  Judgment  for 
plaintiffs  and  defendants  appeal.  Reversed 
and  remanded. 

S.  R.  Fisher,  J.  H.  Tallichet,  S.  W.  Fish- 
er, King  &  Morris,  and  Baker,  Botts,  Parker 
&  Garwood,  for  appellants.  W.  W.  Glass 
and  O.  T.  Brown,  for  appellees. 


RICE,  J.  This  suit  is  predicated  on  the  al- 
leged mistake  of  the  International  &  Great 
Northern  Railroad  Company  in  selling  plain- 
tiff's wife  a  ticket  from  Rockdale  to  College 
Station  in  Brazos  county  on  the  line  of  the 
Houston  &  Texas  Central  Railroad  Company, 
Instead  of  a  ticket  from  Rockdale  to  Coolldge 
in  Limestone  county  on  the  line  of  the  Trini- 
ty &  Brazos  Valley  Railway,  for  which  she 
had  asked,  and  for  the  recovery  of  resultant 
damages  flowing  therefrom.  It  was  alleged 
In  the  petition  that  on  the  10th  day  of  May, 
1907,  the  former  company  was  operating  a 
line  of  road  from  Rockdale  in  Milam  county 
to  Hearne  in  Robertson  county,  and  that  the 
latter  company  was  operating  a  line  of  rail- 
way from  Hearne  to  Mexla  In  Limestone 
coun*cy>  each  of  said  companies  maintaining  a 
depot  at  Hearne ;  that  the  Trinity  &  Brazos 
Valley  Railway  Company  was  operating  a 
line  of  railway  from  Mexia  to  Coolldge  in 
said  county,  and  that  on  said  day  Mrs.  Mary 
Doolan,  the  wife  of  Michael  Doolan,  applied 
to  the  agent  of  said  first-named  company  at 
Rockdale  for  a  ticket  over  said  lines  of  rail- 
way to  Coolldge  in  Limestone  county,  but. 
Instead  of  giving  her  a  ticket  as  demanded, 
said  agent  delivered  her  a  ticket  via  Hearne, 
entitling  her  to  passage  from  Rockdale  to 
College,  a  station  on  the  line  of  the  Hous- 
ton &  Texas  Central  Railway  in  Brazos  coun- 
ty ;  that  without  knowledge  of  said  mistake 
she  entered  the  cars  of  said  International  & 
Great  Northern  Company  at  Rockdale  for 
the  purpose  of  going  to  Coolldge,  but,  upon 
tendering  her  ticket  to  the  conductor,  was 
for  the  first  time  Informed  of  said  mistake, 
and  told  she  must  get  off  at  Hearne,  but  that 
said  conductor  refused  to  aid  her  at  Hearne 
in  correcting  the  same,  and  obtaining  a  prop- 
er ticket ;  that  immediately  upon  the  arrival 
at  Hearne  she  sought  the  agent  of  both  of 
said  first-named  companies  for  the  purpose 
of  procuring  a  ticket  to  her  destination,  but 
was  unable  to  find  the  agent  of  either  com- 
pany, and  in  consequence  failed  to  procure 
a  ticket ;  that  upon  tfee  arrival  of  the  Hous- 
ton &  Texas  Central's  north-bound  train  she 
applied  to  the  conductor  for  passage  to  Mex- 
ia, tendering  the  fare  therefor,  but  he  refus- 
ed to  take  her,  by  reason  of  all  of  which  she 
was  compelled  to  remain  at  Hearne  nntil  the 
next  day ;  that  on  account  of  the  failure  of 
defendants  to  furnish  fire  In  their  waiting 
room  at  Hearne  on  the  night  in  question,  the 
weather  being  rainy,  cold,  and  damp,  she 
contracted  a  cold,  which  settled  upon  her 
lungs,  from  which  she  has  suffered  great  In- 
Jury;  that  she  was  mentally  worried  and  dis- 
tressed by  reason  of  the  delay  and  being 
caused  to  remain  in  said  depot,  as  well  as 
on  account  of  the  refusal  of  the  conductor 
of  the  Houston  &  Texas  Ontral  to  give  her 
passage  as  requested,  by  reason  of  all  of 
which  she  suffered  further  damage,  stating 
the  amounts  thereof.    Appellants  each  an- 
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of  $1,000,  from  which  this  appeal  la  prose- 
cuted. 

Mrs.  Doolan  testified  that  she  applied  at 
Rockdale  to  the  agent  of  the  International  & 
Great  Northern  Company  for  a  ticket  to 
Coolidge  in  Limestone  county,  spelling  the 
same  out  to  him,  telling  him  that  if  he  could 
not  sell  her  a  ticket  that  would  carry  her 
direct  through,  she  would  rather  wait  until 
the  next  day,  but  that  the  agent,  after  look- 
ing at  his  book,  told  her  that  he  could  sell 
her  a  ticket  direct  to  Coolidge,  and  that  she 
would  arrive  there  at  5  o'clock  the  *next 
morning.  This  was  directly  contradicted  by 
the  agent,  who  testified  that  she  asked  for  a 
ticket  to  College,  which  he  gave  her.  The 
record  further  discloses  that  she  ascertained 
her  mistake  upon  tendering  her  ticket  to  the 
conductor,  who  told  her  that  she  would  have 
to  get  off  of  his  train  at  Hearne.  It  does 
not  appear  that  she  asked  the  conductor  at 
this  time,  or  at  any  other  time,  to  aid  her  in 
procuring  a  proper  ticket  at  Hearne;  and, 
according  to  the  evidence,  she  would  neces- 
sarily have  to  get  off  at  Hearne,  whether  she 
Intended  to  go  to  College  or  to  Coolidge.  And 
there  is  evidence  tending  to  support  the  oth- 
er allegations  in  her  petition,  except  that  it 
is  shown  that  upon  arrival  at  Hearne,  in- 
stead of  not  being  able  to  find  the  agent  as 
alleged,  she  found  and  asked  him  for  a  tick- 
et to  Coolidge,  and  he  informed  her  that 
there  was  no  such  place,  after  which  she  re- 
mained in  the  depot  to  await  the  north-bound 
Houston  &  Texas  Central  train,  which  arriv- 
ed at  1  :45  a.  m.,  and,  being  refused  permis- 
sion to  ride  thereon,  waited  in  the  depot  un- 
til 3  o'clock,  when  she  was  taken  to  a  hotel, 
where  she  spent  the  remainder  of  the  night, 
resuming  her  Journey  the  ne^c  day.  She  ar- 
rived at  Coolidge  the  next  night 

We  overrule  appellants'  first  assignment 
of  61X01-  complaining  of  the  action  of  the 
court  in  not  sustaining  their  pleas  of  mis- 
joinder of  parties  plaintiff.  While  It  is  im- 
proper and  unnecessary  to  Join  the  wife  as 
plaintiff  in  an  action  brought  by  the  husband 
to  recover  damages  sustained  by  her,  still  it 
la  not  such  error  as  will  Justify  a  reversal 
of  the  Judgment  Lee  v.  Turner,  71  Tex.  264, 
9  S.  W.  149 ;  San  Antonio  Street  By.  v.  Helm, 
64  Tex.,  147. 

The  court  gave  the  following  In  charge  to 
the  jury:  "If  the  agent  at  Rockdale  was 
guilty  of  negligence  by  the  mistake  In  mak- 
ing out  and  delivering  to  her  a  ticket  to  Col- 
lege Station,  Instead  of  to  Coolidge,  and  that 
if  this  negligence  produced  directly  and  prox- 
imately any  injury,  such  as  the  allegations 
and  proof  established,  if  any,  then  the  rail- 
road companies  were  liable  for  such  Injuries 
as  were  created  as  the  direct  and  proximate 
cause  thereof,  If  any."   This  is  assailed  by 


the  ticket  and  that  such  negligence  resulted 
in  Injury  to  the  plaintiffs.  And  in  their 
third  assignment  it  is  criticised  as  allowing  a 
recovery  against  both,  if  the  Jury  should  be- 
lieve from  the  evidence  that  the  ticket  agent 
of  the  International  &  Great  Northern  Rail- 
road Company  was  negligent  In  selling  the 
same,  because  there  was  no  allegation  and 
proof  of  partnership  between  said  defendants, 
nor  was  It  alleged  and  shown  that  the  agent 
at  Rockdale  was  the  agent  of  any  company 
other  than  his  own.  While  the  first  ground 
urged  Is  not  lu  our  Judgment  reversible  er- 
ror, still  we  are  inclined  to  believe  that  the 
charge  Is  probably  subject  to  the  criticisms 
urged,  and  might  have  bad  a  tendency  to 
Impress  the  Jury  with  the  idea  that  lu  the 
opinion  of  the  court  the  facts  as  grouped  es- 
tablished the  negligent  conduct  of  the  ticket 
agent  In  selling  the  ticket  and  was  therefore 
improperly  given.  M.,  K.  4  T.  Ry.  Co.  of 
Texas  v.  Williams,  17  Tex.  Civ.  App.  675,  40 
S.  W.  161. 

We  agree  with  appellants  as  to  the  second 
objection  urged,  for  the  red  sons  stated. 
There  was  no  pleading  nor  proof  of  partner- 
ship between  the  defendants,  nor  that  the 
agent  at  Rockdale  represented  any  one  ex- 
cept the  International  &  Great  Northern 
Railroad  Company.  The  ticket  purchased  by 
Mrs.  Doolan  contained  the  following  provi- 
sion :  "In  selling  this  ticket  for  passage  over 
other  lines  this  company  acts  only  as  agent 
and  is  not  responsible  beyond  Its  own  line.'* 
Certainly  the  Houston  &  Texas  Central  Rail- 
road Company  could  not  be  held  liable  fair 
the  alleged  mistake  of  the  International  & 
Great  Northern  Railroad  Company  In  selling 
Mrs.  Doolan  the  wrong  ticket  unless  there 
was  some  proof  of  partnership,  or  that  the 
agent  at  Rockdale  represented  both  compa- 
nies. Counsel  for  appellee,  in  support  of  his 
contention  that  both  companies  are  liable, 
relies  upon  the  case  of  Blanks  v.  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  (Tex.  Civ.  App.), 
116  S.  W.  377,  lately  decided  by  this  court. 
A  writ  of  error,  however,  has  been  granted 
therein  by  the  Supreme  Court,  in  which  It  is 
still  pending.  That  case,  however,  does  not 
undertake  to  pass  upon  the  point  here  pre- 
sented. It  was  there  expressly  held  that  the 
statute  of  1906,  then  under  consideration, 
was  simply  a  venue  statute,  regulating  the 
venue  In  which  suits  might  be  brought  but 
that  the  same  did  not  undertake  to  fix  lia- 
bility as  against  connecting  carriers.  Nor 
is  the  contention  of  appellee  sustained  by  the 
provisions  of  articles  831a  and  331b  of  the 
Revised  Statutes  of  1895  as  amended  (see 
Mcllwaine's  Digest  p.  65)  for  these  statutes 
regulate  the  liability  of  common  carriers  on- 
ly with  reference  to  freight  and  no  mention 
is  made  of  their  liability  so  far  as  the  ear- 
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Among  the  other  elements  of  damage  sub- 
mitted for  the  consideration  of  the  Jury  by 
the  charge  of  the  court  was  that  of  expenses 
incurred  by  plaintiff  for  doctor's  bills.  While 
this  was  pleaded,  there  was  no  evidence 
whatever  as  to  the  amount  nor  the  reason- 
ableness of  such  items.  It  was  therefore  im- 
proper, as  has  been  often,  held,  in  the  ab- 
sence of  such  proof,  for  the  court  to  submit 
the  same  In  its  charge  to  the  jury.  See  H. 
&  T.  C.  R.  R.  Co.  v.  Rowell,  92  Tex.  147,  46 
S.  W.  630;  M.,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Warren,  90  Tex.  666,  40  S.  W.  6;  Wheeler  v. 
Tyler,  8.  E.  Ry.  Co.,  91  Tex.  356,  43  a  W. 
876;  H.  &  T.  C.  Ry.  Co.  v.  Patterson,  27  Tex. 
Civ.  App.  249,  66  8.  W.  202. 

Mrs.  Doolan  testified  that  she  Incurred  cer- 
tain expenses  at  Hearne  for  meals  and  lodg- 
ing, and  that  she  had  to  hire  a  conveyance 
to  take  her  to  Coolldge  from  a  point  on  the 
Trinity  &  Brazos  Valley  Railway,  where  the 
train  "had  bogged  up,"  but  the  cost  of  this 
latter  item  was  not  given.  There  was  some 
testimony  in  the  record  tending  to  show 
that,  after  she  talked  with  the  conductor 
at  Hearne,  she  voluntarily  remained  there 
until  morning,  with  the  view  of  adjusting 
her  ticket  and  taking  the  next  train.  We  are 
inclined  to  believe  that  the  charge  submit- 
ting these  matters  for  the  consideration  of 
the  Jury  was  probably  error,  in  so  far  as  it 
permitted  a  recovery  for  the  hire  of  a  con- 
veyance, because  there  was  no  proof  as  to 
any  amount  paid  therefor;  and,  while  the 
expense  at  Hearne  was  a  proper  charge  un- 
der one  view  of  the  evidence,  still  we  think 
the  charge  should  have  gone  further,  and 
stated  that  if  the  Jury  should  believe  that 
she  voluntarily  remained  at  Hearne,  the  ex- 
penses thereafter  Incurred  at  said  point  were 
not  properly  chargeable  against  appellants. 

The  court,  at  the  request  of  plaintiffs,  gave 
the  following  charge,  which  forms  the  basis 
of  complaint  by  appellants  In  their  eighth 
and  ninth  assignments  of  error:  "Each  and 
every  railroad  company  doing  business  in 
this  state  is  required  by  law  to  keep  its 
depot  buildings  and  its  several  stations  for 
the  accommodation  of  passengers  warm,  for 
the  comfort  and  accommodation  of  the  travel- 
ing public ;  and,  If  you  believe  from  the  evi- 
dence that  while  she  was  in  the  depot  of  the 
defendant  companies  at  Hearne,  or  in  that  of 
either  of  them,  the  situation  was  such  that, 
under  the  circumstances,  considering  the 
hours  of  the  night,  the  state  of  the  weather, 
and  the  temperature  of  the  atmosphere,  the 
defendants,  or  either  of  them,  could  not  rea- 
sonably have  failed  to  keep  the  depot,  or 
that  part  of  it  in  which  Mrs.  Doolan  was 
waiting,  warm,  but  failed  to  do  so,  and  if  you 
also  believe  from  the  evidence  that  for  want 
of  such  warmth  her  health  became  and  was 
120  8.W.-71 
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above  said  Injuries,  if  any,  as  an  element  of 
damages."  We  think  this  charge  should  not 
have  been  given  for  three  reasons:  First 
Its  meaning  was  not  clear  and  intelligible, 
on  account  of  the  use  of  the  phrase  "could 
not  reasonably  have  failed  to  keep  the  de- 
pot, or  that  part  of  It  in  which  Mrs.  Doolan 
was  waiting,  warm,"  and  was  therefore 
confusing  and  misleading.  Second.  If  this 
charge  was  In  part  predicated  upon  article 
4621  of  Sayles'  Ann.  Civ.  St  1897,  then  it 
was  insufficient  In  that  it  failed  to  limit  the 
duty  of  defendants,  as  required  therein,  to 
keep  said  depot  warm  for  an  hour  before 
and  after  the  departure  of  its  trains.  Texas 
Midland  R.  R.  Co.  v.  Griggs  (Tex.  Civ.  App.) 
106  3.  W.  411;  Gulf,  Colorado  &  Santa  Fe 
Ry.  Co.  v.  Turner  (Tex.  Civ.  App.)  93  S.  W. 
195.  Third.  By  their  first  proposition  under 
said  assignments  appellants  Insist  that  said 
special  charge  should  not  have  been  given, 
because  the  same  Imposed  upon  defendants 
the  duty  of  an  Innkeeper  to  his  guests,  ad- 
vising the  Jury  that  It  was  the  absolute  duty 
of  the  defendants  to  the  traveling  public  to 
keep  their  depot  building  warm  at  all  times, 
without  regard  to  any  necessity  therefor  or 
the  state  of  the  weather,  etc. 

Mrs.  Doolan  testified  that  upon  her  arrival 
at  Hearne  she  entered  the  appellants'  de- 
pot and  remained  there  for  the  purpose  of 
taking  the  north-bound  Houston  &  Texas  Cen- 
tral Railway  train  out  of  Hearne,  which  it 
Is  shown  left  at  1:45  a.  m.,  but  that  when 
said  train  arrived,  she  was  refused  transpor- 
tation from  Hearne  thereon,  and  that  she 
then  returned  to  the  depot,  where  she  re- 
mained until  3  o'clock  a.  m.  It  was  dark 
and  cold.  That  she  was  In  a  strange  place, 
saw  no  lights,  and  did  not  know  where  to 
go,  and  that  there  was  no  one  there  to  give 
her  any  information.  That  she  was  very 
cold,  and  there  was  no  fire.  That  she  took 
cold  from  the  exposure,  was  frightened  at  be- 
ing left  alone,  and  from  all  of  which  she  was 
made  sick.  We  think  under  the  facts  she 
was  a  passenger;  and,  if  the  negligence  of 
the  company  made  it  necessary  for  her  to  re- 
main at  the  depot  a  longer  time  than  that 
named  in  the  statute,  that  then  it  was  the 
duy  of  the  company,  so  long  as  she  was  re- 
quired to  remain,  and  the  night  was  cold  and 
Inclement  to  have  kept  its  depot  building 
warm  and  confortable,  and  If  they  negligent- 
ly failed  in  this,  they  would  be  liable  for  in- 
juries proximately  resulting  therefrom.  The 
charge  complained  of,  however,  if  free  from 
the  verbal  inaccuracy  above  noticed,  ought 
not  to  have  been  given,  because  it  did  not 
properly  submit  the  issue  raised  by  the  evi- 
dence, In  that  it  failed  to  submit  as  an  is- 
sue to  be  found  by  the  Jury  whether  such 
acts  complained  of  constituted  negligence. 
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named  in  the  statute,  and  where  injury  re- 
sulted therefrom  to  a  lady  and  her  child,  who 
were  compelled  to  await  the  arrival  of  a  de- 
layed train,  it  was  in  effect  held  that,  inde- 
pendent of  the  statute,  a  common-law  duty 
was  imposed  upon  the  company  to  maintain 
a  comfortable  waiting  room  under  the  cir- 
cumstances named,  and  that  if  injury  re- 
sulted from  a  negligent  failure  so  to  do,  the 
company  was  liable.  In  that  case  the  defend- 
ant sought  to  shield  Itself  from  liability  by 
invoking  the  provisions  of  article  4521,  Say- 
les'  Ann.  Civ.  St  1897,  which  Is  as  follows: 
"Every  railroad  company  doing  business  in 
this  state  shall  keep  its  depots  or  passenger 
houses  in  this  state  lighted  and  warmed 
and  open  to  the  ingress  and  egress  of  all  pas- 
sengers who  are  entitled  to  go  therein,  for  a 
time  not  less  than  one  hour  before  the  arrival 
and  after  the  departure  of  all  trains  carrying 
passengers  on  such  railroad,  and  every  such 
railroad  company,  for  each  failure  or  re- 
fusal to  comply  with  the  provisions  of  this 
article,  shall  forfeit  and  pay  to  the  state  of 
Texas,  the  sum  of  fifty  dollars,  which  may 
be  sued  for  and  recovered  in  the  name  of 
the  state  in  any  court  of  competent  Jurisdic- 
tion, and  shall  be  liable  to  the  party  injured 
for  all  damages  by  reason  of  such  failure." 
Justice  Tarlton,  delivering  the  opinion  of  the 
court,  briefly  quotes  from  the  opinion  of 
Dillon,  C.  J.,  in  McDonald  v.  Ry.  Co.,  26 
Iowa,  138,  95  Am.  Dec.  114,  as  follows:  "I 
have  no  hesitation  in  saying  that,  without 
any  statute  enacting  it,  there  is  a  common- 
law  duty  on  these  companies  to  provide  rea- 
sonable accommodations  at  stations  for  the 
passengers  who  are  Invited  and  expected  to 
travel  on  their  road.  See  Caterham  R.  Co. 
v.  London  B.  &  S.  C.  R.  Co.,  87  E.  C.  Ik 
110."  Continuing,  Judge  Tarlton  says:  "The 
fact  In  that  case,  condemned  as  a  violation 
of  this  duty,  was  the  permitting  by  the  com- 
pany of  the  accumulation  in  the  passenger 
room  of  a  great  quantity  of  tobacco  smoke, 
to  the  inconvenience  and  harassment  of  a 
lady  passenger.  It  would  thus  seem  to  be 
equally  a  neglect  of  that  duty  to  permit  such 
a  room  to  become  cold,  or  to  abstain  unnec- 
essarily from  heating  it  so  as  to  secure  the 
comfort  of  the  passenger  who  thus  occupies 
it  on  the  invitation  of  the  carrier.  2  Woods, 
Railway  Law,  1165 ;  Railroad  Co.  v.  Stewart, 
57  Tex.  167.  Accordingly  it  has  been  held 
that  a  railroad  company  is  liable  to  persons 
lawfully  on  its  premises  for  failure  to  keep 
them  sufficiently  lighted,  and  this  without 
reference  to  any  statutory  provision.  Ry. 
Co.  v.  McKenzie,  2  Posey,  Unrep.  Cas.  308; 
Rozwadosfskle  v.  Ry.  Co.,  1  Tex.  Civ.  App. 
494.  20  S.  W.  872;  Blsh.  Non-Con.  Law,  | 
1086.  The  principle  which  requires  that 
lights  should  be  sufficiently  provided  to  avoid 
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Ueved  by  the  above-mentioned  statute,  to  use 
ordinary  care  to  heat  the  room  set  apart  by  it 
for  the  use  of  passengers  for  a  reasonable 
time  before  the  hour  advertised  for  the  ar- 
rival and  departure  of  Its  trains.  Was  it  re- 
lieved of  this  duty  by  the  adoption  of  that 
statute?  We  think  not  This  enactment  as 
well  as  that  of  April  8, 1889,  of  which  it  is  a 
substitute,  but  states  the  conditions  under 
which  the  company,  on  failure  to  provide 
light  and  heat  in  the  manner  therein  indi- 
cated, shall  be  held  liable  for  the  penalty  at 
the  suit  of  the  state.  It  does  not  purport  to 
define  the  conditions  under  which  the  person 
injured  would  be  entitled  to  maintain  an  ac- 
tion for  damages  for  a  violation  of  a  duty 
which  exists  at  common  law,  and  which  is  in- 
dependent of  the  statute.  If  a  reasonable 
construction  of  this  enactment  required  us 
to  hold  that  it  was  intended  to  relieve  the 
railroad  company  from  obligation  to  a  person 
injured  which  existed  prior  to  its  adoption, 
our  conclusion  might  be  different" 

The  facts  above  recited  were,  in  our  Judg- 
ment s  sufficient  predicate  for  the  submis- 
sion of  a  proper  charge  in  accordance  with 
the  principle  above  announced;  but  on  ac- 
count of  the  errors  suggested  in  the  charge 
as  given,  we  sustain  the  assignments  assail- 
ing it 

Appellants  requested,  but  the  court  refus- 
ed to  give,  the  following  special  instruction: 
"You  are  Instructed  that  the  conductor  of  the 
International  &  Great  Northern  Railroad 
Company  in  charge  of  the  train  on  which 
Mrs.  Doolan  traveled  from  Rockdale  to 
Hearne  rested  under  no  duty  to  correct  the 
error,  if  any,  in  the  ticket  nor  to  assist  her 
to  get  a  ticket  to  Coolidge."  Appellants  make 
its  refusal  by  the  court  the  basis  of  then- 
eleventh  assignment  We  think  the  charge 
should  have  been  given,  as  it  stated  a  correct 
proposition  of  law,  based  upon  the  facts  in 
evidence.  We  know  of  no  authority,  nor  has 
our  attention  been  called  to  any,  which  im- 
posed such  a  duty  on  the  conductor. 

We  overrule  the  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth,  and  seventeenth 
assignments  of  error,  which,  respectively, 
complain  of  the  refusal  of  the  court  to  give 
a  peremptory  instruction  in  favor  of  appel- 
lants, and  which  assail  the  verdict  of  the 
Jury  as  being  against  the  law  and  unsupport- 
ed by  the  evidence.  Said  peremptory  instruc- 
tions ought  not  to  have  been  given,  because 
the  evidence  raised  issues  upon  which,  in  our 
Judgment  the  Jury  should  have  been  prop- 
erly instructed. 

We  refrain  from  discussing,  in  view  of  an- 
other trial,  those  assignments  complaining 
of  the  finding  of  the  Jury  based  upon  ques- 
tions of  fact. 

The  eighteenth  and  nineteenth  assignments 
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relate  to  the  same  matter,  and  may  properly 
be  considered  together.  The  eighteenth  com- 
plains that  the  verdict  against  both  defend- 
ants jointly  Is  not  supported  by  the  evidence, 
and  is  contrary  to  the  law,  In  this,  that  a 
joint  Judgment  could  not  be  rendered  here- 
in under  the  pleadings  and  evidence ;  and  the 
nineteenth  contends  that  the  verdict  against 
both  defendants  Jointly  is  likewise  contrary 
to  the  law  and  the  evidence,  since  all  the 
evidence  shows  a  several,  if  any,  and  not 
a  Joint,  liability.  What  we  have  said  in  dis- 
posing of  the  third  assignment  of  error  is  ap- 
plicable to  these;  and,  In  the  absence  of  al- 
legation and  proof  of  joint  liability,  we  think 
they  are  well  taken.  There  may  be,  it  is 
true,  a  joint  duty  on  the  part  of  both  com- 
panies to  maintain  and  keep  the  depot  heat- 
ed, because  there  is  some  evidence  tending  to 
show  that  the  depot  in  use  at  Hearne  was  a 
common  depot  for  both  roads. 

For  the  errors  heretofore  Indicated,  the 
judgment  of  the  court  below  Is  reversed,  and 
the  cause  remanded. 


STATE  v.  TRINITY  &  B.  V.  BY.  CO.  et  al.f 

(Court  of  Civil  Appeals  of  Texas.    June  16, 
19090 

1.  Railroads  (J  139*)— Statutory  Regula- 
tion—Thaih  Sebvice. 

Where  the  T.  railroad  gave  to  the  V.  road 
a  right  to  run  Its  train  over  the  former's  line 
between  certain  points,  the  contract  providing 
that  the  V.  road  should  not  stop  its  trains  or 
do  business  at  intermediate  points,  and  the  T. 
road  reserving  to  itself  exclusive  supervision, 
management,  and  operation  of  the  movements  of 
the  trains  of  the  V.  road  on  the  track  between 
such  points,  the  Railroad  Commission  was  un- 
authorized to  compel  the  V.  road  to  stop  at 
the  intermediate  stations  for  the  accommoda- 
tion of  passengers  and  for  the  receipt  and  dis- 
charge of  freight 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  1S9.»J 

2.  Railroads  (|  139*)— Statutory  Regula- 
tions—Tbain  Service. 

Rev.  St.  1895,  art.  4580,  aubd.  2,  as  amend- 
ed by  Acts  1903,  p.  183,  c.  117,  making  it 
the  duty  of  the  Railroad  Commissioners  to  see 
that,  on  every  railroad  and  branch  thereof 
carrying  passengers  for  hire  in  the  state,  at 
least  one  passenger  train  a  day  shall  be  run 
thereon,  and  declaring  that  the  commissioners 
shall  have  no  power  to  relax  such  provision, 
was  intended  to  apply  to  railways  owning  and 
operating  their  own  roads,  and  was  not  appli- 
cable to  a  road  having  a  mere  trackage  con- 
tract over  another  road,  especially  where  it  con- 
clusively appeared  that  the  service  performed 
by  the  road  owning  the  line  was  ample  for  the 
accommodation  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  139.  •] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Action  by  the  State  against  the  Trinity  & 
Brazos  Valley  Railway  Company  and  anoth- 
er. Judgment  for  defendants,  and  plaintiff 
appeals.  Affirmed. 


The  Attorney  General  brought  this  suit  In 
behalf  of  the  state,  at  the  instance  of  the 
Railroad  Commission,  against  the  Trinity  & 
Brazos  Valley  Railway  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas,  the  former,  for  convenience,  here- 
inafter called  the  "Valley  Company,"  and  the 
latter  the  "Texas  Company,"  for  the  recov- 
ery of  penalties  against  each  of  them  for  the 
alleged  violation  of  and  refusal  to  comply 
with  an  order  of  the  Railroad  Commission, 
as  well  as  for  a  mandatory  Injunction  against 
the  Valley  Company,  and  an  injunction 
against  the  Texas  Company  restraining  It 
from  Interfering  with  the  Valley  Company  in 
the  performance  of  said  order. 

It  appears  from  the  pleadings  that,  prior 
to  the  Institution  of  this  suit,  the  Valley 
Company  was  originally  Incorporated  for  the 
purpose  of  constructing  and  operating  a  line 
of  railway  from  HUlsboro,  In  a  southeasterly 
direction,  through  the  intervening  counties, 
to  the  city  of  Galveston,  and  from  Hlllsboro, 
In  a  northwesterly  direction,  through  the  in- 
tervening counties,  to  the  city  of  Ft  Worth, 
and  that  by  a  subsequent  amendment  to  Its 
charter  it  was  authorized  to  construct  and 
operate  a  railroad  from  Teague,  In  Lime- 
stone county,  to  the  city  of  Dallas;  that  the 
first  two  lines  were  completed  and  In  opera- 
tion, but  that  the  latter  was  only  completed 
and  In  operation  from  Mexla,  In  Limestone 
county,  to  the  city  of  Waxahachie,  In  Ellis 
county;  that  the  Texas  Company  was  operat- 
ing a  line  of  railway  from  Dallas  to  Waxa- 
hachie, with  the  following  Intermediate  sta- 
tions thereon,  to  wit,  Sterrett,  Red  Oak,  Lan- 
caster, Ball,  Honey  Springs,  and  Newland; 
and  that* the  Valley  Company,  desiring  to 
reach  Dallas  over  the  line  of  the  Texas  Com- 
pany, by  contract  with  said  company  obtain- 
ed the  right  of  so  doing  over  the  road  of  the 
Texas  Company,  from  Waxahachie  to  Dallas, 
but  that,  notwithstanding  its  contract  and 
agreement  whereby  It  was  granted  the  privi- 
lege and  right  to  operate  its  trains  over  the 
line  of  the  Texas  Company  between  said  cit- 
ies, it  had  wholly  failed  and  refused  to  stop 
and  conduct  a  passenger  and  freight  business 
at  said  intermediate  stations;  that  on  the 
13th  of  November,  1907,  the  Railroad  Com- 
mission of  Texas  promulgated  an  order  re- 
quiring said  Valley  Company  to  run  at  least 
one  freight  and  one  passenger  train  each  way 
each  day,  stopping  at  each  of  said  Intermedi- 
ate stations  for  the  accommodation  of  pas- 
sengers and  for  the  receipt  and  discharge  of 
freight  thereat,  and  further  ordered  that  the 
Texas  Company  abstain  from  Interfering 
with,  or  in  any  manner  preventing,  the  ob- 
servance of  said  order,  but  It  alleged  that 
both  of  said  companies  violated  said  order 
of  said  commission,  the  Valley  Company  by 
failing  to  stop  Its  trains  at  said  intermediate 
stations  for  the  purposes  Indicated,  and  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 

t  Motion  for  rehearing  pending. 
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Texas  Company  by  prohibiting  and  prevent- 
ing the  Valley  Company  from  bo  doing. 

The  Valley  Company  answered  by  numer- 
ous special  exceptions,  a  general  denial,  and 
special  answer,  the  substance  of  which  we 
will  attempt  to  outline,  adopting  the  follow- 
ing statement  from  appellees'  brief: 

By  the  eleventh  paragraph  of  its  answer  it 
pleaded  the  contract  and  agreement  between 
the  two  defendants,  especially  alleging  that 
the  Valley  Company  had  no  right,  privilege, 
or  franchise  upon  the  tracks  of  the  Texas 
Company,  except  those  granted  in  that  con- 
tract, and  that  the  Railroad  Commission  had 
no  power  or  authority  to  grant  to  the  Val- 
ley Company  any  additional  rights,  privile- 
ges, or  immunities,  or  to  take  from  the  Tex- 
as Company  any  such  rights,  privileges,  or 
immunities,  or  to  impose  upon  its  tracks  on 
behalf  of  the  Valley  Company  any  servi- 
tude not  expressly  consented  to  in  said 
contract  by  the  Texas  Company;  and  that 
section  17  of  article  3  of  said  contract  ex- 
pressly prohibited  the  Valley  Company  from 
transacting  any  business  at  intermediate  sta- 
tions between  Dallas  and  Waxabachie,  and 
especially  denied  the  Valley  Company  any 
such  privilege,  and  forbade  its  trains  to  be 
stopped  for  any  purposes  other  than  those 
enumerated  in  the  contract,  such  as  taking 
water,  passing  trains,  etc.  It  denied  special- 
ly that  the  Railroad  Commission  had  any 
power  to  enlarge  the  contract  and  to  grant 
to  the  Valley  Company  any  rights  on  the 
track  of  the  Texas  Company  other  than  those 
contained  in  the  contract  It  denied  the  pow- 
er of  the  commission  to  expropriate  the  prop- 
erty of  the  Texas  Company  dedicated  by  it 
to  a  public  use,  and  to  appropriate  it  to  the 
Valley  Company  for  another  public  use. 

In  the  fourteenth  paragraph  of  its  answer 
it  denied  that  any  penalty  could.be  recov- 
ered, for  the  specific  reason  that  penalties 
could  be  inflicted  against  railroad  companies 
for  a  violation  of  an  order  of  the  Railroad 
Commission  only  when  such  penalty  was  de- 
nounced by  the  original  act  creating  the  com- 
mission, or  some  lawful  amendment  thereto, 
or  by  some  order  of  the  commission  made 
pursuant  to  some  provision  of  the  original 
act  creating  the  commission,  or  some  valid 
amendment  thereto,  wnlch  commanded  or  pro- 
hibited the  doing  of  something  so  command- 
ed or  prohibited  in  the  order  of  the  commis- 
sion, and  that  there  is  no  statute  in  this  state 
that  requires  the  defendant,  or  any  other 
railroad,  to  do  the  things  required  in  said 
order  of  the  Railroad  Commission. 

By  the  fifteenth  clause  thereof,  after  set- 
ting out  the  provision  of  said  contract  rel- 
ative to  the  conditions  under  which  the  Val- 
ley Company  was  admitted  to  the  use  of  the 
Texas  Company's  tracks,  it  specially  pleaded 
that  the  Texas  Company  reserved  to  Itself 
the  exclusive  supervision,  management,  and 
operation  of  the  movements  of  the  trains,  en- 
gines, and  cars  of  the  Valley  Company  on 
said  track  between  Dallas  and  Waxabachie, 


and  that  In  pursuance  of  such  reserved  rights 
the  Texas  Company  refused  to  permit  the 
Valley  Company  to  stop  Its  trains  at  said  In- 
termediate stations  for  the  purpose  of  receiv- 
ing or  discharging  passengers  or  freight. 

By  the  seventeenth  paragraph  of  its  an- 
swer it  alleged  that  the  service  between  said 
points  for  all  Intermediate  stations  was  not 
only  amply  sufficient  in  all  respects,  but  ex- 
ceeded the  actual  requirements;  that  these 
facilities  were  furnished  by  the  Texas  Com- 
pany; that  the  Valley  Company  had  never 
undertaken  to  furnish  any  of  such  facilities, 
and  that  there  was  no  necessity  for  It  to 
do  so. 

The  Texas  Company  answered  by  general 
demurrer,  special  exception,  general  denial, 
and  pleaded  that  the  Railroad  Commission 
had  no  power  or  authority  to  make  or  en- 
force the  order  set  out  in  the  petition  against 
it  and  that  the  state  had  no  right  to  recover 
any  penalties  against  It  for  its  failure  and 
refusal  to  allow  its  codefendant  to  conduct 
a  general  freight  and  passenger  business  at 
the  Intermediate  stations  on  its  line  of  rail- 
way between  said  cities,  and,  further,  that  it 
afforded  ample  facilities  for  freight  and  pas- 
senger traffic  between  said  cities  and  all  of 
said  intermediate  points. 

There  was  a  nonjury  trial,  and  Judgment 
in  behalf  of  appellees,  from  which  Judgment 
the  state  has  appealed  to  this  court 

It  was  shown  that  the  Valley  Company, 
after  the  promulgation  of  said  order  and  be- 
fore the  institution  of  this  suit  had  on  two 
different  days  operated  Its  freight  aad  pas- 
senger trains  from  the  city  of  Dallas  to  the 
city  of  Waxahachle,  without  stopping  at  said 
intermediate  stations  between  said  cities  for 
the  purpose  of  transacting  any  business,  as 
required  by  the  order  of  the  Railroad  Com- 
mission above  mentioned.  It  was  also  shown 
that  the  Texas  Company  operated  daily  a 
sufficient  number  of  passenger  and  freight 
trains  between  the  cities  of  Dallas  and  Wax- 
ahachle, stopping  at  all  of  said  intermediate 
stations,  to  accommodate  the  necessities  of 
the  public,  and  that  said  service  was  not  only 
ample,  but  exceptionally  good,  and  that  there 
had  ever  been  any  complaint  from  those  local 
stations  about  the  Inadequacy  of  the  service 
prior  to  this  contract;  that  all  said  inter- 
mediate stations,  except  the  town  of  Lancas- 
ter, were  very  small  places,  some  of  them 
not  even  maintaining  depots;  and  the  proof 
sustained  In  all  other  respects  the  material 
allegations  of  the  appellees'  answers. 

Section  17  of  the  contract  between  said 
railroad  companies,  which  was  in  evidence, 
provides :  "Unless  compelled  by  law  to  do  so, 
the  Valley  Company  shall  not  carry  any  traf- 
fic originating  at  or  destined  to  any  point 
on  the  Joint  line,  other  than  Dallas  or  Wax- 
ahachle." 

R.  V.  Davidson,  Atty.  Gen.,  and  Jas.  D. 
Walthall,  Asst  Atty.  Gen.,  for  the  State. 
Coke,  Miller  &  Coke,  R.  C.  Foster,  A.  H.  Mc- 
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We  deem  It  unnecessary  to  consider  all  the 
assignments  urged  and  so  ably  discussed  In 
the  briefs  of  counsel  for  the  respective  par- 
ties hereto,  but  will  confine  ourselves  to  a 
consideration  of  those  questions  alone  upon 
which,  In  our  Judgment,  this  case  must  de- 
pend for  its  determination. 

By  the  first  assignment,  appellant  contends 
that  the  court  erred  in  rendering  Judgment 
for  the  appellees,  because  the  commission  had 
Jurisdiction  and  authority  to  promulgate  and 
enforce  the  order  Involved  in  this  suit;  and, 
second,  because  said  order  is  not  unreason- 
able or  unjust  to  the  defendants  or  either 
of  them.    This  contention  is,  in  effect,  con- 
troverted by  the  appellees,  in  that  they  in- 
sist that  the  contract  between  the  two  com- 
panies was  valid  and  binding  on  each,  and 
that  by  reason  thereof  the  Valley  Company 
acquired  no  right,  privilege,  franchise,  or  im- 
munity upon  the  tracks  of  the  Texas  Compa- 
ny, except  those  expressly  granted  in  the  con- 
tract, and  that  the  commission  had  no  pow- 
er to  enlarge  the  contractual  rights  of  the 
parties  thereto,  and  grant  to  the  Valley  Com- 
pany any  right  other  than  that  contained  in 
the  contract    And  it  was  further  insisted 
that  the  Texas  Company  had  the  absolute 
and  unqualified  right  to  deny  to  the  Valley 
Company  any  use  of  its  tracks,  and  to  ex- 
clude it  therefrom,  other  than  that  covered 
by  the  agreement    The  principal  question, 
then,  for  consideration,  in  our  Judgment,  is 
whether  or  not  the  commission  had  any  au- 
thority to  make  the  order  In  question  and  re- 
quire its  enforcement   To  grant  that  It  did 
would  be  to  hold  that  it  had  the  power  to 
enlarge  the  contract  and  add  provisions  there- 
to which  would  make  it  essentially  a  dif- 
ferent contract  from  the  one  made  by  the 
parties. 

We  think  it  must  be  conceded  that  all  the 
rights  that  the  Valley  Company  had  over 
the  road  of  the  Texas  Company  were  ac- 
quired by  virtue  of  the  contract  It  certainly 
had  no  right  by  virtue  of  its  charter  to  op- 
erate its  trains  over  the  track  of  the  Texas 
Company,  nor  do  we  understand  this  to  be 
insisted.  The  appellant  seems  to  treat  the 
contract  as  a  legal  and  valid  one,  but  seeks 
to  enlarge  it  and  impose  a  greater  burden 
than  contained  in  the  contract  as  against  the 
Texas  Company.  If  It  be  conceded  that  the 
Valley  Company  was  operating  its  trains 
over  the  road  of  the  Texas  Company  by  vir- 
tue of  the  contract  alone  (and  both  parties 
seem  to  so  regard  it),  then  the  only  right 
that  it  had  over  the  road  of  the  Texas  Com- 
pany was  such  as  was  granted  by  reason  of 
the  contract  and  none  other.  We  do  not  be- 
lieve that  the  state,  through  the  commission, 
would  have  the  authority  to  adopt  one  por- 
tion of  the  contract  and  nullify  another  por- 


lts  trains  over  tne  roaa  or  tne  Texas  com- 
pany between  Dallas  and  Waxahachie  with- 
out stopping  at  the  intermediate  stations, 
then  to  require  it  to  stop  at  said  stations  In 
the  face  of  a  provision  of  the  contract  pre- 
venting its  so  doing,  would  be  to  say  that  the 
commission  could  require  the  Valley  Compa- 
ny to  do  an  unauthorized  thing,  which  can- 
not be  conceded. 

While  not  undertaking  to  pass  upon  the 
lawfulness  of  such  contracts  as  the  one  un- 
der consideration,  still  it  is  unnecessary  to 
hold  that  the  contract  in  question  was  law- 
ful in  order  to  sustain  the  Judgment  of  the 
court  below,  since,  no  matter  what  view  may 
be  taken  as  to  the  validity  of  the  contract, 
Its  Judgment  as  to  this  question  must  be  up- 
held; because  if  the  contract  is  not  lawful, 
then  the  commission  had  no  right  to  make 
any  order  whatsoever,  because  Its  right  so 
to  do  must  be  predicated  upon  the  contract; 
and,  if  the  contract  were  held  illegal,  this 
would  end  the  right  of  the  commission  to 
make  any  order  based  thereon.  In  this  con- 
nection, however,  it  may  be  of  interest  to 
quote  from  the  opinion  of  Justice  Fuller  in 
the  case  of  Union  Pac.  Ry.  Co.  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  168  U.  8.  664,  16  Sup.  Ct 
1173,  41  L.  Ed.  265,  wherein  a  similar  ques- 
tion to  the  one  now  before  the  cpurt  was 
discussed  and  the  contract  upheld.  The  court 
says:  "By  the  contract  the  Rock  Island  Com- 
pany gave  the  Pacific  Company  the  right  and 
privilege  to  move  and  operate  its  trains  over 
the  track,  and  nothing  more,  and  it  was  pro- 
vided that  the  Pacific  Company  should  do  no 
business  at  intermediate  points.  The  Pacific 
Company  was  to  run  Its  trains  over  the  Rock 
Island  Company  45  miles,  and  It  agreed  to 
pay  a  fair  compensation  for  doing  so.  It  was 
perfectly  competent  for  the  Pacific  Company 
to  contract  to  deliver  at  Lincoln  freight  and 
passengers  taken  up  at  Omaha,  and  In  carry- 
ing out  such  contract  it  could  make  deliver- 
ies In  car  loads  Just  as  well  as  in  small  par- 
cels. It  follows  that  its  cars  might  be  run 
through,  and  the  fact  that  under  this  con- 
tract the  Pacific  Company  would  haul  its 
cars  with  its  own  engines  amounts  to  noth- 
ing more  than  a  mere  method  of  doing  busi- 
ness; and,  when  It  contracts  for  deliveries 
beyond  its  own  line,  it  must  pay  the  con- 
necting company  for  its  services;  that  com- 
pensation might  be  fixed  by  the  parties  upon 
any  basis  they  agree  to.  Where  corporate 
contract  is  forbidden  by  a  statute,  or  is  ob- 
viously hostile  to  the  public  advantage  or 
convenience,  the  courts  disapprove  of  it;  but 
when  there  is  no  express  prohibition,  and  it 
is  obvious  that  the  contract  is  one  of  advan- 
tage to  the  public,  the  rule  is  otherwise. 
Courts  may  be  permitted,  when  there  Is  no 
legislative  prohibition  shown,  to  put  a  favor- 
able construction  upon  such  exercise  of  pow- 


that  principle  Is  applicable  to  the  carrying  of 
through  freight  and  passengers  on  connecting 
lines." 

We  think,  however,  the  principle  announc- 
ed in  the  case  of  Alford  v.  Railway,  3  In- 
teret  Com.  B.  619,  where  a  similar  question 
to  the  one  involved  here  was  decided  ad- 
versely to  the  contention  of  appellant,  is  ap- 
plicable, and  we  take  the  following  state- 
ment of  that  case  from  appellee's  brief  in  be- 
half of  the  Valley  Company : 

Alford  was  a  citizen  of  Lawrence,  Kan.,  an 
important  business  point,  containing  a  popu- 
lation of  12,000.  The  Chicago,  Bock  Island 
&  Pacific  Hallway  Company  operated  a  line 
of  road  from  Kansas  City,  In  the  state  of 
Missouri,  through  the  city  of  Lawrence  to 
Colorado  Springs,  and  refused  to  stop  its 
trains  at  Lawrence  or  to  transact  any  busi- 
ness at  said  point,  either  passenger  or  freight, 
for  the  accommodation  of  the  people,  and  it 
is  alleged  that  such  conduct  was  "unreason- 
able and  subjects  said  locality  to  great  dis- 
advantage." Other  special  allegations  were 
made  as  to  the  necessities  for  service,  the 
refusal  to  perform  It,  the  convenience  that 
would  be  afforded  by  the  service  of  the  pub- 
lic's Interest  therein,  and  the  discrimination 
occasioned  by  the  refusal  to  do  it  The 
railroad  'company  answered,  In  effect,  that 
Lawrence  was  situated  on  the  line  of  the 
Union  Pacific  Railway;  that  the  respondent 
operated  Its  trains  from  Kansas  City,  In  the 
state  of  Missouri,  by  the  way  of  Lawrence, 
to  the  city  of  Colorado  Springs;  admitted 
the  operation  of  Its  trains  and  the  refusal 
to  stop  them  at  Lawrence,  but  denied  that 
the  acts  were  illegal  or  unreasonable,  upon 
the  ground  that  It  did  not  own  the  railway, 
and  acquired  by  contract  the  right  to  operate 
freight  and  passenger  trains  on  the  track  of 
the  Union  Pacific  Railroad  Company  from  To- 
peka  to  Kansas  City  subject  to  certain  condi- 
tions and  stipulations  in  the  contract  set  out 
and  expressed,  and  that  among  the  agreements 
therein  contained  was  one  that  the  respond- 
ent "will  not  carry  freight  or  passengers  on 
such  trains  to  or  from  any  station  between 
Topeka  and  Kansas  City."  It  alleged,  as 
did  this  defendant,  that  a  willful  violation  of 
this  agreement  would  result  in  a  forfeiture 
of  its  contract.  The  substance  of  the  agree- 
ment, as  stated  in  the  report  of  the  case,  is 
in  all  substantial  respects  similar  to  the  con- 
tract here.  It  must  be  borne  in  mind,  how- 
ever, that  the  Joint  track  In  this  case  was 
only  30  miles  in  length,  passes  through  on- 
ly one  place  of  as  much  as  500  inhabitants, 
and  through  no  place  of  exceeding  2,000  in- 
habitants, while  in  the  Alford  Case  the  joint 
track  extended  from  Topeka,  Kan.,  to  Kan- 
sas City,  Mo.,  a  distance  of  approximately 
80  miles,  passing  through  a  number  of  towns. 


tered  into  the  Union  Pacific  Railway  Com- 
pany had  a  very  direct  line  of  road  from 
Kansas  City,  Mo.,  through  the  city  of  Law- 
rence to  Topeka.  The  Chicago,  Bock  Island 
&  Pacific  Bailway  Company  had  a  line  from 
Chicago  by  way  of  St.  Joseph,  Mo.,  to  Tope- 
ka, Kan.,  and  from  thence  extending  through 
Western  Kansas  Into  Colorado.   It  has  also 
a  line  from  St  Joseph  to  Kansas  City.  It 
could  therefore  reach  Topeka  and  the  points 
to  the  west  thereof,  from  Kansas  City,  by 
running  its  trains  by  way  of  St.  Joseph,  but 
this  would  be  a  route  so  long  and  so  Indirect 
that  the  company  could  not  expect  to  do 
business  over  It  between  Kansas  City  and  To- 
peka and  the  towns  further  west  with  either 
the  promptness  or  the  economy  necessary  to 
enable  it  to  meet  the  competition  of  other 
lines.  It  must,  therefore,  if  it  would  success- 
fully compete,  provide  itself  with  a  shorter 
line.  This  it  might  do  by  constructing  a  line 
direct  from  Kansas  City  to  Topeka;  but 
such  a  line  would  parallel  that  of  the  Union 
Pacific,  running  practically  side  by  side  with 
It  and  necessarily  competing  with  It  for  the 
local  business.    Whether  the  traffic  that 
would  be  secured  would  be  sufficient  to  war- 
rant the  building  of  such  a  line  would  natu- 
rally be  the  first  question  to  be  considered  by 
the  respondent  company ;  if  it  did  not  prom- 
ise to  be,  the  thought  of  obtaining  It  must 
either  be  abandoned  or  some  other  means  be 
devised  to  that  end.    The  Union  Pacific 
Bailway  Company,  on  the  other  hand,  It  may 
be  assumed,  would  not  desire  Its  road  to  be 
thus  paralleled,  and  the  Interests  of  the  two 
companies,  therefore,  led  to  negotiations  which 
resulted  In  the  agreement  which  is  now  be- 
fore us.  By  that  agreement  the  Union  Pacif- 
ic says,  in  substance,  to  the  respondent  com- 
pany: 'We  will  save  you  the  necessity  of 
building  a  new  line,  and  enable  yon  to  ac- 
complish the  purpose  at  which  you  aim,  by 
giving  you  the  privilege  of  running  your 
trains  over  our  tracks  between  Kansas  City 
and  Topeka,  provided  you  will  undertake  not 
to  interfere  with  our  business  between  those 
points,  and  not  to  make  yourselves  a  common 
carrier  of  the  local  traffic.'   The  proviso  is 
accepted  by  the  respondent  and  the  contract 
is  entered  Into.  Now,  it  is  contended  on  the 
part  of  the  complainant  that  while  It  was 
perfectly  competent  for  the  parties  to  enter 
Into  such  a  contract  as  they  have  made,  bo 
far  as  concerns  its  main  purpose  to  give 
trackage  privileges,  the  proviso  which  thus 
undertakes  to  preclude  the  acceptance  of 
traffic  at  points  the  trains  of  the  respondent 
will  pass  is  repugnant  to  law,  and  for  that 
reason  must  be  declared  void,  and  the  con- 
tract enforced  as  If  the  proviso  were  not  con- 
tained in  it. 
"In  passing  upon  this  contention,  It  Is  ob- 
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served,  first,  that  by  this  contract  the  Union 
Pacific  Railway  Company  does  not  In  any  re- 
spect undertake  to  narrow  its  own  obliga- 
tions, or  relieve  itself  of  any  dntles  Imposed 
upon  it  by  law.  It  remains  a  common  carrier 
to  the  full  extent  as  before,  and  the  people 
of  Lawrence  may  enforce  against  It  any  right 
that  would  have  existed  if  the  contract  had 
not  been  made.  We  agree  fully  with  the 
complainant  that  no  common  carrier  by  rail 
can  by  any  contract  with  another  confer  up- 
on the  latter  any  privileges  which,  either  di- 
rectly or  otherwise,  can  have  the  effect  to 
limit  the  rights  which  any  locality  or  any 
person  would  otherwise  under  its  charter,  or 
under  common-law  principles,  have  against 
it.  But  we  do  not  understand  that  It  Is 
claimed  in  this  case  that  the  Union  Pacific 
Railway  Company  Is  performing  its  duties 
as  a  common  carrier  between  Kansas  City 
and  Topeka  any  less  completely  than  it  was 
performing  them  before  the  contract  was 
made;  that  it  runs  a  less  number  of  trains, 
or  gives  to  any  locality  or  persons  fewer  facil- 
ities or  privileges.  If  such  a  claim  was  made, 
it  could  not  be  passed  upon  without  that  com- 
pany being  made  a  party  to  the  proceeding, 
that  it  might  have  opportunity  to  be  heard; 
and,  as  that  has  not  been  done,  we  may  as- 
sume, for  all  the  purposes  of  this  case,  that 
the  Union  Pacific  Company,  so  far  as  the 
management  of  its  own  business  is  concern- 
ed, is  not  now  found  fault  with.  It  is  the  re- 
spondent company,  if  any  one,  that  now 
wrongs  the  city  of  Lawrence  by  refusing  to 
receive  or' deliver  traffic  at  that  point 

"The  grievance  of  the  complainant  is  that 
the  arrangement  as  it  now  exists  is  unjust- 
ly discriminating  as  against  Lawrence,  since 
It  gives  to  Kansas  City  and  Topeka  and 
towns  further  on,  over  a  good  road  extend- 
ing through  Lawrence,  the  advantage  of 
trains  which  are  not  allowed  to  accept  or 
deliver  traffic  at  that  city,  and  that  it  there- 
by favors,  to  the  prejudice  of  Lawrence,  the 
other  localities  referred  to.  So  far  as  this 
discrimination  is  claimed  to  operate  unjust- 
ly, the  respondent  meets  the  complainant  by 
the  allegation  that  the  arrangement  merely 
accommodates  conveniently  a  business  pass- 
ing between  Kansas  City  and  Topeka,  which, 
without  such  arrangement,  would  be  taken 
on  trains  not  passing  through  Lawrence,  and 
therefore  not  capable  of  accommodating  its 
people;  so  that  by  no  possibility  does  the 
contract  wrong  that  city.  Nevertheless  It 
is  probably  true  that  the  arrangement  made 
between  these  two  railway  companies  has 
the  effect  to  benefit  to  some  extent  the  cities 
of  Topeka  and  Kansas  City,  as  well  as  the 
companies  themselves;  and  this  benefit,  If 
It  results  from  privileges  which  are  unjust- 
ly or  illegally  denied  to  Lawrence,  might 
of  itself  be  proof  of  unjust  discrimination. 

"But  the  main  question  which  concerns  us 
now  is  whether,  while  the  agreement  Is  con- 
ceded to  be  legal,  so  far  as  it  makes  a  track- 
age arrangement,  it  Is  ineffectual  In  so  far 


as  it  provides  that  the  respondent  shall  not 
accept  traffic  between  Kansas  City  and  To- 
peka. Can  the  one  part  be  sustained  and 
the  other  part  be  held  void?  Now  It  must 
be  admitted,  we  think,  that  if  this  contract 
were  to  be  sustained  and  enforced,  with  the 
proviso  stricken  out,  it  would  be  a  very 
different  contract  from  that  which  we  now 
have  before  us.  It  would,  moreover,  be  a 
contract  which  we  cannot  think  It  probable 
these  parties  themselves  would  ever  have 
agreed  to  make.  The  proviso  was,  beyond 
doubt,  a  principal  Inducement  on  the  part 
of  the  Union  Pacific  for  entering  into  the* 
arrangement,  and  we  cannot  conceive  that 
its  managing  authorities  would  ever  have 
consented  to  the  respondent  coming  upon  its 
track  to  be  competitor  with  It  for  traffic  at 
all  local  points.  To  strike  out  the  proviso 
by  holding  it  void,  would,  therefore,  be  to 
take  from  the  Union  Pacific  what  probably 
constituted,  on  its  part,  a  vital  considera- 
tion and  inducement  for  entering  into  a  con- 
tract which  it  is  assumed  must  now  stand 
and  be  enforced  without  it  This  assumption 
is  grounded  on  the  legal  principle  that  an 
unlawful  provision  In  a  contract,  otherwise 
good,  may  be  rejected,  and  the  contract  in 
other  respects  be  sustained.  We  do  not 
however,  understand  this  principle  to  go  so 
far  as  to  warrant  the  sustaining  of  a  con- 
tract when  that  which  is  illegal  in  it  is  the 
consideration  Itself;  and  the  contention  In 
this  Instance  must  go  to  that  extent  or  it 
will  fail  to  meet  the  requirements  of  the 
case.  The  answer  to  it  will  then  be  that  a' 
contract  whose  consideration  Is  Immoral,  or 
otherwise  is  Illegal,  and  therefore  void,  is 
Itself  void,  because  it  then  lacks  one  of  the 
necessary  requisites  to  any  legal  validity 
whatever. 

"It  must  further  be  conceded  that,  to  en- 
force the  contract  according  to  the  views 
of  complainant,  would  be,  in  effect  to  make 
a  new  contract  for  the  parties  very  essen- 
tially different  to  the  one  to  which  they 
gave  assent  It  would  not  only  give  to  the 
Union  Pacific  a  competitor  upon  its  own 
tracks,  but  it  would  force  the  respondent 
into  a  competition  to  which  it  never  gave 
assent  and  which  might  perhaps  be  alto- 
gether undesirable  and  unprofitable.  We  do 
not  think  we  have  any  power  to  make  any 
such  contract  for  the  parties;  they  must 
make  their  own  contracts,  and  when  made 
the  contracts  must  either  be  valid  in  the 
essential  provisions,  or  they  must  be  alto- 
gether void.  Courts  or  other  tribunals  can- 
not remodel  and  then  enforce  them,  especial- 
ly when,  If  so  remodeled,  It  is  obvious  the 
parties  themselves  would  not  have  made 
them. 

"Either,  therefore,  this  proviso  which  at- 
tempts to  preclude  the  respondent  from  ac- 
cepting traffic  between  Kansas  City  and  To- 
peka must  stand,  or  the  whole  contract  must 
be  held  void.  Complainant  does  not  attack 
the  contract  as  a  whole,  but  concedes  that 
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it  gives  to  the  respondent  rights  of  trackage, 
and  contends  that  it  not  only  imposes  upon 
respondent  duties  and  obligations  to  the  full 
extent  contemplated  by  the  parties  in  mak- 
ing it,  but  also  further  duties  and  obliga- 
tions, under  the  laws  of  the  state  and  of  the 
nation.  This  view,  for  the  reasons  already 
given,  we  cannot  accept  We  think  we  are 
wholly  without  power  to  give  to  the  com- 
plainant the  relief  desired." 

We  will  add,  in  passing,  that  the  record 
discloses  that  the  Texas  Company  was,  at 
the  time  the  contract  was  made,  and  is 
now,  the  owner  of  the  line  of  railway  from 
Waxahachie  to  Dallas  over  which  a  track- 
age right  was  granted  to  the  Valley  Compa- 
ny. By  the  provisions  of  the  contract  it 
will  be  recalled  that  the  Texas  Compapy  did 
not  relinquish  its  control  to  the  Valley  Com- 
pany, but  specially  reserved  its  right  to  reg- 
ulate the  management  and  operation  of  the 
trains  of  the  latter  company  thereon;  nor 
did  it  in  any  respect  absolve  Itself  from  any 
duty  that  it  owed  to  the  state  or  to  the  pub- 
lic as  a  common  carrier,  hence  the  contract 
is  not  open  to  objection  on  this  ground. 

After  a  full  consideration  of  the  question 
presented,  we  are  inclined  to  believe  that  the 
commission  was  without  authority  to  enlarge 
or  add  any  provisions  to  the  contract  under 
consideration,  and  as  the  contract  forbade 
the  Valley  Company  /rom  stopping  at  said 
intermediate  stations,  and  since  the  Valley 
Company  had  no  rights  except  such  as  grew 
out  of  the  contract,  the  commission  was 
therefore  without  power  to  make  the  order 
in  question  requiring  the  Valley  Company  to 
stop  at  all  of  said  intermediate  stations,  as 
it  undertook  to  do.  We  therefore  overrule 
appellant's  first  assignment  of  error. 

By  another  proposition,  both  of  the  ap- 
pellees urge  that  the  order  of  the  Railroad 
Commission  is  unreasonable  and  cannot  be 
sustained,  because  the  service  on  the  line 
of  the  Texas  Company  between  the  cities  of 
Dallas  and  Waxahachie,  and  the  intermedi- 
ate stations,  is  ample  and  adequate  for  the 
accommodation  of  the  freight  and  passenger 
traffic  thereon,  and  that  there  is  no  public 
necessity  or  demand  for  such  additional 
service  as  is  contemplated  or  required  by 
the  order  of  the  Railroad  Commission.  The 
uncontradicted  evidence  before  the  court 
showed  that  the  passenger  and  freight  serv- 
ice on  the  line  of  railway  at  the  intermedi- 
ate stations  between  Dallas  and  Waxahachie 
is  not  only  reasonable  and  adequate,  but  is 
exceptionally  good.  Section  2  of  article  4580 
of  the  Revised  Statutes  of  1885,  as  amend- 
ed by  the  act  of  1903,  p.  183,  c.  117,  makes 
it  the  duty  of  the  Railroad  Commissioners  to 
see  that,  upon  every  railroad  and  branch  of 
the  same  carrying  passengers  for  hire  in 
this  state,  at  least  one  train  a  day  shall  be 
run  thereon,  Sundays  excepted,  upon  which 
passengers  shall  be  carried,  declaring  that 


the  commissioners  shall  have  no  power  to 
relax  this  provision.  This  Is  the  provision 
relied  upon  by  the  state. 

We  think  this  law  was  intended  to  apply 
to  railways  owning  and  operating  their  own 
roads,  and  that  it  would  be  a  strained  con- 
struction of  the  statute  to  undertake  to  ap- 
ply it  in  this  case  to  the  Valley  Company, 
which  had  a  mere  trackage  contract  over 
the  Texas  road.  Especially  is  this  true,  it 
seems  to  us,  where  it  conclusively  appears 
from  the  evidence  that  the  service  perform- 
ed by  the  Texas  Company  over  its  own  line 
between  the  cities  of  Dallas  and  Waxaha- 
chie, and  the  Intermediate  points,  is  ample 
for  the  accommodation  of  the  public  Ap- 
pellant must  assume,  before  its  argument  is 
applicable,  that  the  Valley  Company,  under 
the  law,  is  regarded  as  in  the  same  posi- 
tion as  if  it  owned  the  line  of  railway  be- 
tween Waxahachie  and  Dallas,  which  Is  not 
true  in  fact 

Counsel  for  appellees  contend  that  tbe 
cases  cited  by  counsel  for  appellant  to  wit 
Thomas  v.  Railway  Co.,  101  U.  S.  71,  25  L. 
Ed.  960,  Pennsylvania  R.  Co.  v.  Ry.  Co, 
118  U.  S.  290,  6  Sup.  Ct  1094,  30  L.  Ed.  83, 
Oregon  Ry.  Co.  v.  Ry.  Co.,  130  U.  S.  1,  9 
Sup.  Ct  409,  32  L.  Ed.  837,  and  Central 
Transp.  Co.  v.  Pullman  Co.,  139  D.  &  24, 
11  Sup.  Ct  478,  35  L.  Ed.  55,  are  not  appli- 
cable and  do  not  sustain  his  contention,  for 
the  reason  that  the  Valley  Company  did  not 
own  said  road.  We  are  constrained  to  hold 
that,  since  the  record  shows  that  the  serv- 
ice furnished  by  the  Texas  Company  was 
ample  and  adequate  on  its  line  of  railway 
between  Dallas  and  Waxahachie  and  the 
intermediate  points,  the  order  of  the  com- 
mission requiring  additional  service  at  the 
hands  of  the  Valley  Company  was  unrea- 
sonable, and  hence,  for  this  reason  also,  can- 
not be  sustained. 

For  tbe  reasons  heretofore  stated,  we  are 
Inclined  to  believe  that  the  judgment  of  the 
court  below  ought  to  be  upheld  and  the  case 
affirmed;  and  it  is  bo  ordered. 

Affirmed. 


McGREGOR  et  al.  v.  PORT  HURON  EN- 
GINE &  THRESHER  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.  June  5,  1909. 
Rehearing  Denied  June  24,  1909.) 

1.  Chattel  Mortgages  (J  122*)— Descrip- 
tion or  Property— "Sawkhx." 

The  description  "one  medium  Rusher  un- 
mounted left-hand  sawmill"  in  a  mortgage  de- 
scribing separately  the  various  pieces  of  ma- 
chinery and  material  going  to  make  a  complete 
sawmill  does  not  Include  other  complete  pieces 
of  machinery  particularly  described  in  the  mort- 
gage, but  is  restricted  to  the  specific  piece  of 
machinery  thereby  described,  though  the  word 
"sawmill*  may  include  all  of  the  machinery 
necessary  in  the  operation  of  such  a  mill,  as 
well  as  tbe  building  in  which  the  machinery 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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is  operated  and  the  ground  on  which  inch 
building  is  situated. 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent.  Dig.  f  200 ;  Dec.  Dig.  f  122.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6339,  6340.] 
2.  Pleading  (g  310*)— Exhibits— Effect. 

An  exhibit  to  a  petition  can  only  be  con- 
sidered in  aid  of  It,  and  cannot  be  taken  in 
lieu  of  necessary  allegations  omitted  therefrom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  944;  Dec  Dig.  f  310.*] 

8.  Pleading  (|  810*)— Exhibit  as  Past  ot 

Pleading. 

A  petition  alleged  the  existence  of  a  chattel 
mortgage,  and  averred  that  the  mortgage  de- 
scribed certain  property  and  attached  the  mort- 
gage as  an  exhibit.  .The  mortgage  described 
other  property.  Held,  that  the  judgment  of 
foreclosure  must  be  limited  to  the  property  de- 
scribed in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  944;  Dec.  Dig.  g  310.*] 

4.  New  Tbial  (g  166*)  —  Setting  Aside  — 
Grounds. 

A  party  failing  to  move  for  a  new  trial 
at  the  term  at  which  the  judgment  was  ren- 
dered may  obtain  a  rehearing  at  a  subsequent 
term  by  proving  that  the  judgment  was  secured 
by  fraud  or  was  due  to  accident  or  mistake, 
but  to  obtain  such  relief  he  must  show  that 
the  result  was  not  contributed  to  or  caused  by 
bis  negligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  gg  246-249;  Dec.  Dig.  g  166.*] 

Error  from  District  Court,  Montgomery 
County;  L.  B.  Hlghtower,  Judge. 

Action  by  the  Port  Huron  Engine  & 
Thresher  Company  against  John  G.  McGreg- 
or and  others.  From  a  Judgment  for  plain- 
tiff, certain  of  the  defendants  bring  error. 
Reversed  and  rendered. 

Williams  &  Reld,  for  plaintiffs  in  error.  S. 
A.  Crawford  and  Dean,  Humphrey  &  Powell, 
for  defendant  in  error. 

PLEASANTS,  C.  J.  On  December  30, 
1907,  the  appellee  Engine  &  Thresher  Com- 
pany filed  suit  In  the  district  court  of  Mont- 
gomery county  against  S.  W.  Perkins,  John 
G.  McGregor,  and  Vanderdose  &  Grubbs  to 
recover  upon  certain  promissory  notes  exe- 
cuted by  Perkins,  and  to  foreclose  a  mort- 
gage lien  given  by  Perkins  upon  property  de- 
scribed in  the  petition  and  alleged  to  be  in 
the  possession  of  the  other  defendants.  This 
petition,  after  alleging  the  execution  and 
delivery  of  the  notes  by  Perkins,  contains 
the  following  allegations  of  the  execution 
of  the  mortgage,  and  describes  the  property 
upon  which  the  lien  was  sought  to  be  fore- 
closed: "That  on  the  day  and  year  of  the 
execution  of  said  notes  referred  to  herein 
the  defendant  S.  W.  Perkins,  for  the  purpose 
of  securing  the  payment  of  all  of  said  notes 
sued  on  herein,  executed  and  delivered  to 
plaintiff  a  certain  mortgage,  a  copy  of  which 
marked  'Exhibit  A'  is  herewith  filed  as  a 
part  of  this  petition,  by  which  he  conveyed 
to  plaintiff  by  mortgage  of  date  January  12, 
1907,  the  following  described  property,  con- 


tained In  said  mortgage:  One  #4  medium 
Rusher  unmounted  left-hand  sawmill;  one 
3-saw  Port  Huron  edger;  one  56-inch  solid 
tooth  saw;  one  60-ft.  12-inch  5-ply  endless 
canvas  drive  belt ;  one  50-ft  7-lnch  4-ply  cut 
canvas  belt;  one  58-lnch  solid  tooth  saw; 
one  black  Percheron  stallion  6  years  old, 
named  'Negro,'  weight  1900  lbs.  (full  blood 
registered  Imported  horse).  All  of  the  above 
property  is  shown  by  the  copy  of  the  chattel 
mortgage  on  file  In  this  suit  and  made  part 
of  this  petition,  and  marked  'Exhibit  A.' 
That  said  mortgage  is  duly  registered  in  the 
county  clerk's  office  of  Montgomery  county, 
and  was  registered  on  the  25th  day  of  March, 
1907.  That,  by  reason  of  the  premises,  the 
defendant  S.  W.  Perkins  became  liable,  and 
promised  to  pay  plaintiff  notes  herein  men- 
tioned according  to  their  tenor  and  effect 
Plaintiff  further  alleges  that  the  defendants 
John  G.  McGregor,  A.  S.  Vanderdose,  and  F. 
V.  Grubbs,  composing  the  firm  of  Vanderdose 
&  Grubbs,  are  in  possession  of  the  machinery 
above  described,  and  refuse  to  surrender 
same,  and  that  they  are  necessary  parties  to 
this  foreclosure  proceeding."  The  prayer  is 
for  a  recovery  of  $2,466.50,  the  amount  due 
upon  the  notes  sued  on,  and  for  foreclosure  of 
plaintiff's  Hen  "on  the  property  described  In 
this  petition." 

The  copy  of  the  mortgage  referred  to  In  the 
petition  was  attached  thereto  as  an  exhibit, 
and  the  property  upon  which  the  lien  is  giv- 
en as  described  herein  Is  as  follows:  "Also 
one  Port  Huron  26  horse  power  steam  trac- 
tion engine  complete  No.   ,  with  hose 

and  all  fixtures  and  appendages,  with  or  be 
longing  to  same;  also  one  main  drive  belt; 
also  one  water  tank  mounted  on  trucks;  also 
one  #4  medium  Rusher  unmounted  left-hand 
sawmill;  one  3-saw  Fort  Huron  edger;  one 
56-Inch  solid  tooth  saw;  one  60-foot  12-inch 
5-ply  endless  canvas  drive  belt;  one  50-foot 
7-lnch  4-ply  canvas  belt;  one  58-inch  solid 
tooth  saw;  one  black  Percheron  stallion,  five 
years  old  named  'Negro,'  weight  1900  lbs. 
(full  blood  registered  imported  horse)." 

To  this  petition  defendant  McGregor,  after 
excepting  generally  and  specially  as  follows: 
"For  answer  herein,  defendant  denies  all  and 
singular  the  allegations  contained  In  plain- 
tiff's petition,  and  of  this  he  puts  himself 
upon  the  country.  This  defendant  says  that 
on  March  14,  1907,  the  defendant  S.  W.  Per- 
kins bad  in  his  possession  in  this  Montgomery 
county,  Texas,  all  of  the  property  set  forth 
in  the  copy  of  the  mortgage  attached  to 
plaintiff's  petition  and  marked  'Exhibit,'  ex- 
cept the  stallion  Negro,  together  with  many 
other  things,  to  wit,  tools,  household  goods, 
etc.,  and  upon  said  last-named  date  this  de- 
fendant, for  a  valuable  consideration,  pur- 
chased all  of  said  property  named  in  said 
mortgage  except  the  stallion  Negro  of  the 
said  defendant  S.  W.  Perkins,  together  with 
all  the  tools,  implements,  household  goods. 
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good  faith.  That  this  defendant  immediate- 
ly took  possession  of  same  and  has  ever  since 
retained  possession  of  same  as  purchaser  In 
good  faith  from  the  said  defendant  Perkins, 
and  is  now  the  owner  in  possession  of  all  the 
same.  That  it  is  essential  to  the  quiet  and 
peaceable  enjoyment  of  his  title  to  and  use  of 
said  property  that  he  have  title  to  and  pos- 
session of  his  said  property,  as  against  this 
defendant  and  the  said  Perkins.  Wherefore, 
this  defendant  prays  for  judgment  against 
this  plaintiff  and  the  defendant  Perkins  for 
title  to  and  possession  of  all  the  property  de- 
scribed in  said  copy  of  said  mortgage  attach- 
ed to  plaintiff's  petition  and  marked  'Exhib- 
it A*  except  the  stallion  Negro,  and  for  all 
other  property  described  in  this  defendant's 
answer,  but  in  the  event  that  the  court  holds 
that  plaintiff  is  entitled  to  foreclose  his  said 
mortgage  upon  the  property  described  in 
plaintiff's  petition  herein,  then  this  defend- 
ant prays  for  judgment  for  all  property 
above  referred  to  against  which  no  lien  is 
sought  to  be  foreclosed  herein,  for  his  costs, 
and  for  general  and  special  relief,  in  law  and 
equity,  to  which  he  la  entitled  under  the 
premises." 

The  defendant  Perkins  answered  plain- 
tiff's petition  admitting  the  execution  of  the 
notes  and  mortgage,  and  that  plaintiff  was  en- 
titled to  the  judgment  prayed  for.  He  also 
answered  the  cross-action  of  the  defendant 
McGregor  by  a  general  denial.  Defendants 
Yanderdose  &  Grubbs  answered  that  they 
were  in  possession  of  the  property  under  a 
rental  contract  with  defendant  McGregor, 
and  adopted  the  answer  of  said  defendant, 
and  prayed  that  they  be  quieted  in  the  use 
and  possession  of  the  property.  The  cause 
was  tried  on  the  16th  day  of  January,  1908, 
and  the  trial  resulted  in  a  judgment  in  favor 
of  plaintiff  against  Perkins  for  the  sum  sued 
for,  and  against  all  of  the  defendants  fore- 
closing the  lien  upon  the  following  property: 
"One  No.  4  medium  Rusher  unmounted  left- 
hand  sawmill;  one  3-saw  Port  Huron  edger; 
one  56-Inch  solid  tooth  saw;  one  60-ft.  12- 
inch  3-ply  endless  canvas  drive  belt;  one 
50-ft  7-inch  4-ply  canvas  belt;  one  58-inch 
solid  tooth  saw." 

Upon  the  cross-action  of  the  defendants 
McGregor  and  Vanderdose  the  following 
judgment  was  rendered:  "All  parties  hav- 
ing announced  ready,  and  having  waived  a 
jury,  all  questions  of  fact  as  well  as  law  hav- 
ing been  submitted  to  the  court,  the  court, 
having  heard  the  testimony  and  the  argu- 
ment of  counsel  on  the  cross-action  of  the  de- 
fendants McGregor  and  Vanderdose,  is  of  the 
opinion  that  the  law  and  facts  are  with  the 
said  defendants  on  their  cross-action,  except 
as  to  the  property  described  In  plaintiff's  pe- 
tition, on  which  said  plaintiff  seeks  to  fore- 
close his  mortgage.   It  la  therefore  ordered, 


in  the  answer  and  cross-action  of  the  defend- 
ant McGregor,  purchased  by  said  McGregor 
of  said  defendant  Perkins,  save  and  except 
the  property  described  in  plaintiff's  petition, 
and  against  which  plaintiff's  mortgage  lien  is 
herein  foreclosed,  and  the  said  McGregor  and 
Yanderdose  are  hereby  adjudged  to  be  entitl- 
ed to  the  peaceful  use  of  as  prayed  for  In 
their  cross-action."  Defendant  McGregor  fil- 
ed a  motion  for  a  new  trial  which  was  over- 
ruled. He  thereupon  gave  notice  of  appeal, 
but  no  appeal  was  perfected. 

On  June  80,  1008,  appellee  filed  In  said 
cause  a  "petition  to  reform  and  enter  Judg- 
ment nunc  pro  tunc."  This  pleading  seta  out 
the  substance  of  the  original  petition  and 
the  answers  of  the  several  defendants  and 
then  proceeds  as  follows:  "On  the  16th  day 
of  January,  1908,  said  cause  came  on  for  tri- 
al, and  the  court  overruled  the  exceptions  of 
defendant  McGregor  to  plaintiff's  petition, 
and  said  defendant  McGregor  excepted  to 
said  ruling,  and  thereupon  on  the  same  day 
the  cause  was  beard  by  the  court,  and  judg- 
ment was  rendered  for  the  plaintiff  for  the 
amount  of  the  notes  sued  on,  principal  and 
interest,  and  10  per  cent  additional  as  at- 
torney's fees,  and  for  foreclosure  of  the  mort- 
gage Hen  on  the  property  described,  to  which 
Judgment  the  defendant  McGregor  excepted." 

Pursuant  to  said  judgment  of  the  court, 
9.  A.  Crawford,  attorney  for  the  plaintiff, 
prepared  a  decree  to  be  entered  on  the  min- 
utes of  the  court,  but  Inadvertently  and  by 
mistake  omitted  to  set  forth  In  specific  lan- 
guage the  said  Port  Huron  26  horse  power 
engine,  and  the  said  water  tank,  but  said 
decree,  as  framed  by  plaintiff's  said  attor- 
ney, recovered  of  and  from  the  defendant 
S.  W.  Perkins  the  sum  of  $2,709.60  as  prin- 
cipal and  attorney's  fees,  with  Interest  there- 
on from  date  of  said  judgment  at  the  rate 
of  6  per  cent  per  annum,  together  with  costs 
of  suit  and  for  a  foreclosure  of  plaintiff's 
mortgage  Hen  on  property  described  In  said 
decree  as  follows,  to  wit:  One  #4  medium 
Rusher  unmounted  left-hand  sawmill ;  one  S- 
saw  Port  Huron  edger ;  one  56-inch  solid  tooth 
saw;  one  60-foot  12-inch  6-ply  endless  can- 
vas drive  belt;  one  50-foot  7-inch  4-ply  cut 
canvas  belt;  one  58-inch  solid  tooth  saw. 
The  said  decree  in  terms  foreclosed  plain- 
tiff's mortgage  lien  on  all  of  said  property 
and  directed  an  order  of  sale  of  said  property 
to  issue  for  the  satisfaction  of  the  judg- 
ment, and  providing  that  the  officer  executing 
said  order  of  sale  should  place  the  purchaser 
of  said  property  In  possession  thereof  with- 
in 80  days  after  the  date  of  sale.  Thereaft- 
er, on  the  day  of  the  defend- 
ant McGregor  undertook  to  make  and  did 
make  a  pretended  sale  of  the  Port  Huron 
26  horse  power  engine  to  J,  O.  H.  Bennett 
and  John  C.  Williams,  who  are  resident  dO- 
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sens  of  Montgomery  county,  Tex.,  and  this  in 
total  disregard  of  plaintiffs  lien  on  said  en- 
gine, and  with  full  notice  and  knowledge  on 
the  part  of  both  the  aald  McGregor  and 
Bennett  and  Williams  of  the  existence  of 
plaintiff's  Hen,  and  of  the  order  of  the  district 
court  of  Montgomery  county  foreclosing  the 
same  on  said  property.  The  plaintiff  further 
represents  that  on  account  of  the  failure  of 
Its  said  attorney,  S.  A.  Crawford,  to  specific- 
ally describe  the  said  engine  In  the  decree 
which  was  entered  on  the  minutes  of  said 
court,  a  question  has  been  raised  as  to  wheth- 
er said  decree  covers  the  said  engine,  and  the 
clerk  of  the  district  court  of  Montgomery 
county  has  refused,  and  now  refuses,  to  Issue 
an  order  of  sale  describing  said  engine  in 
specific  terms.  Plaintiff  further  represents 
that  the  petition  In  the  former  suit,  with  a 
copy  of  the  mortgage  filed  as  a  part  there- 
of, as  hereinbefore  stated,  describes  the  said 
engine  and  water  tank  in  specific  terms,  and 
the  Judgment  of  the  court  as  pronounced  by 
the  court  and  entered  on  the  docket  of  the 
court  forecloses  plaintiff's  mortgage  lien  on 
all  the  property  so  described,  Including  the 
said  engine  and  water  tank,  and  that  the 
court,  as  aforesaid,  pronounced  Judgment 
foreclosing  plaintiff's  mortgage  Hen  on  the 
said  engine  and  water  tank,  as  well  as  on 
the  other  property  described  In  said  mortgage, 
which  other  property  was  also  particularly 
described  in  the  decree  of  the  court,  and  was 
entered  at  length  on  the  minutes  of  the  court. 
The  plaintiff  further  represents  that  the  said 
engine  was  a  part  of  said  sawmill,  and  Is  In 
truth  and  In  fact  Included  and  embraced  In 
the  general  description,  "One  #4  medium 
Rusher  left-hand  sawmill,"  contained  in  the 
decree  of  the  court  entered  in  the  minutes  of 
this  cause,  but  as  hereinbefore  alleged,  the 
clerk  of  the  district  court  refuses  to  issue 
an  order  of  sale  for  said  engine  because  the 
same  Is  not  particularly  described  In  the  de- 
cree entered  on  the  minutes  of  said  court, 
and  the  defendant  McGregor  and  the  said  J. 
O.  H.  Bennett  are  setting  up  claim  to  said 
engine  on  the  ground  that  there  was  no  fore- 
closure thereon,  and  that  the  description  In 
said  decree  entered  on  the  minutes  of  the 
court  does  not  include  the  said  engine. 

It  Is  further  alleged,  In  substance,  that  if 
plaintiff  Is  mistaken  in  its  claim  that  the 
traction  engine  and  appendages  and  the  wa- 
ter tank  before  described  were  not  mentioned 
and  described  in  the  original  petition,  and 
not  included  In  the  Judgment  sought  to  be 
reformed,  plaintiff  by  reason  of  the  execution 
of  said  mortgage  and  the  facts  before  alleg- 
ed, aU  of  which  are  repleaded,  Is  entitled  to 
a  foreclosure  of  Its  Hen  upon  all  of  the  prop- 
erty described  In  said  mortgage.  It  is  fur- 
ther alleged  that  the  defendants  Vander- 
dose  &  Grubbs  no  longer  claim  any  Interest 
in  the  property  and  are  not  in  possession 
thereof.  The  prayer  is  as  follows:  "Where- 
fore, premises  considered,  plaintiff  prays  that 
the  said  defendants,  S.  W.  Perkins,  Jno.  G. 


McGregor,  J.  O.  H.  Bennett,  and  John  O. 
Williams,  be  cited  In  terms  of  law  to  answer 
this  petition,  and  that,  upon  the  hearing 
hereof,  Judgment  in  the  district  court  of 
Montgomery  county  be  here  entered,  as  was 
pronounced  by  the  court  on  the  16th  day  of 
January,  1008,  and  so  as  to  Include  the  said 
Port  Huron  26  horse  power  steam  traction 
engine  and  said  water  tank,  and  all  the  oth- 
er property  described  in  said  mortgage  and 
in  the  plaintiff's  original  petition,  and,  in 
the  alternative,  that  said  Judgment  be  so  re- 
formed so  as  to  include  said  engine  and  snld 
water  tank,  and  In  the  further  alternative 
that  said  Judgment  be  so  Interpreted  by  the 
court  as  to  Include  said  engine  and  said  wa- 
ter tank,  and  in  the  further  alternative  that 
plaintiff  now  have  Judgment  against  all  the 
defendants  foreclosing  Its  Hen  on  said  en- 
gine and  water  tank,  as  well  as  the  other 
property  described  In  said  mortgage  and  de- 
scribed in  said  judgment  heretofore  on  said 
16th  day  of  January,  A.  D.  1908,  rendered  In 
favor  of  plaintiff  herein,  and  for  such  other 
and  further  orders,  Judgments,  and  decrees 
as,  premises  considered,  plaintiff  may  be  en- 
titled in  law  or  in  equity." 

Defendants  Bennett,  McGregor,  and  Wil- 
liams filed  their  general  demurrer  and  spe- 
cial exceptions  to  plaintiff's  petition,  which 
were  presented  to  the  court,  and  by  the  court 
overruled,  after  which  they  answered  to  the 
merits  of  said  petition  and  motion  with  gener- 
al denial.  They  also  especially  denied  that 
plaintiff  had,  until  the  filing  of  its  petition 
to  reform  and  motion  to  enter  nunc  pro 
tunc,  ever  asserted  a  Hen  upon  the  Port 
Huron  engine  or  water  tank,  or  that  at  the 
previous  term  of  the  court,  any  judgment 
was  had  or  delivered  by  the  court  foreclosing 
any  Hen  upon  said  engine  or  water  tank,  but 
say  that  there  was  no  allegation  in  plaintiff's 
original  petition,  upon  which  the  suit  was 
tried  and  final  judgment  had,  at  the  last 
term  of  said  court,  asserting  the  existence  of 
any  lien  in  favor  of  plaintiff  on  said  engine 
or  water  tank,  or  asking  the  court  to  fore- 
close the  same,  and  that  no  judgment  could 
have  been  had,  or  was  had,  foreclosing  said 
lien  upon  said  engine  or  water  tank.  These 
defendants  allege  that  said  Judgment  was  a 
final  Judgment  of  the  court,  and  by  virtue 
thereof  the  title  to  the  engine  became  fixed, 
absolute,  and  perfect  in  the  defendant  Mc- 
Gregor, who  had  purchased  same  from  S.  W. 
Perkins,  who  bad  said  engine  in  his  posses- 
sion on  the  14th  day  of  March,  1907,  for  a 
valuable  consideration  and  In  good  faith,  be- 
lieving him  to  be  the  owner  in  fee  simple 
thereof.  They  further  pleaded  that,  with 
full  knowledge  of  all  the  above  facts,  after 
the  adjournment  of  the  court  at  Its  January 
term,  1908,  the  defendants  Bennett  and  Wil- 
liams, for  a  valuable  and  sufficient  considera- 
tion, to  wit,  for  the  sum  of  $1,200,  purchased 
of  the  defendant  McGregor  the  above-describ- 
ed engine,  and  immediately  took  possession  of 
the  same,  and  have  ever  since  held,  and  now 


Digitized  by 


and  has  always  been  entirely  disconnected 
with  and  from  any  and  all  other  articles  de- 
scribed In  the  mortgage  relied  on  by  plain- 
tiff, and  is  in  no  sense  or  part  any  of  the 
said  articles  so  named  In  said  mortgage, 
and  was  not  so  considered  a  part  of  any 
other  article  enumerated  in  said  mortgage 
by  the  parties  to  the  said  mortgage  at  the 
time  of  its  execution,  and  defendants  espe- 
cially deny  that  the  said  engine  was  In- 
cluded in,  or  was  intended  by  the  parties  to 
the  mortgage  to  be  included  In,  the  terms 
"Also  one  No.  4  medium  Rusher  unmounted 
left-hand  sawmill,"  as  said  term  is  used  in 
said  mortgage,  but  that  said  term  includes 
only  the  husk  and  mandrel  and  saw. 

The  case  made  by  these  pleadings  was 
tried  by  the  court  on  July  31,  1908,  and  re- 
sulted In  a  Judgment  in  favor  of  plaintiff, 
the  Port  Huron  Engine  &  Thresher  Company, 
against  the  defendant  S.  W.  Perkins  for  the 
sum  of  $2,466.56,  with  interest  thereon  from 
the  16th  day  of  January,  1908,  at  the  rate 
of  6  per  cent,  per  annum,  together  with  all 
costs  of  suit  accruing  herein  and  all  costs  of 
sale;  and  the  court  further  adjudged  that 
the  Judgment  as  actually  pronounced  and 
rendered  herein  on  the  16th  day  of  January, 
1908,  be  here  and  now  entered  as  rendered; 
that  plaintiff's  mortgage  lien  on  the  follow- 
ing described  property  be  and  the  same  is 
hereby  foreclosed  to  wit:  One  Port  Huron 
26  horse  power  steam  traction  engine,  num- 
ber — ■ — ,  complete  with  hose  and  all  fix- 
tures and  appendages  with  or  belonging  to 
the  same;  also  one  main  drive  belt;  also 

 water  tanks  mounted  on  trucks;  one 

No.  4  medium  Rusher  unmounted  left-hand 
sawmill;  one  3-saw  Port  Huron  edger;  one 
56-inch  solid  tooth  saw;  one  60-ft  12-inch 
5-ply  endless  canvas  drive  belt;  one  5£ft 
7-lnch  4-ply  cut  canvas  belt;  one  58-inch 
solid  tooth  saw.  It  further  directed  the 
clerk  to  issue  an  order  of  sale  for  the  seizure 
and  sale  of  said  property,  and  that  the  pur- 
chaser thereof  be  placed  in  possession,  and 
that  if  said  property  shall  sell  for  more  than 
enough  to  satisfy  said  Judgment,  the  excess 
shall  be  paid  over  to  the  defendant  S.  W. 
Perkins,  but  if  it  shall  not  sell  for  enough 
to  satisfy  said  Judgment,  that  the  balance 
due  be  made  out  of  the  defendant  S.  W.  Per- 
kins as  under  ordinary  execution.  From  this 
Judgment  the  defendants  McGregor,  Bennett, 
and  Williams  prosecute  this  appeal. 

The  conclusions  of  fact  filed  by  the  trial 
court  state  the  pleadings  in  the  original  suit 
as  before  set  out,  and  contain  the  following: 

"(5)  Upon  the  original  hearing  herein,  on 
the  16th  day  of  January,  A.  D.  1908,  the 
court  overruled  the  exceptions  of  the  defend- 
ant McGregor  to  plaintiff's  petition,  and 
gave  Judgment  for  the  plaintiff  for  the  notes 
sued  for,  interest  and  attorney's  fees,  and 


this  court  on  the  30th  day  of  December,  A.  D. 
1907,  as  above  stated. 

"(6)  The  entry  made  by  the  court  on  his 
docket  after  a  full  bearing  of  the  pleadings, 
evidence,  and  argument  of  counsel  on  the 
said  16th  day  of  January,  A.  D.  1908,  was  as 
follows  to  wit:  'Jan.  6,  1908.  Parties  ready 
for  trial.  Defendant  McGregor's  exception 
to  plaintiff's  petition  overruled,  to  which  de- 
fendant McGregor  excepts.  This  cause  was 
heard,  and  Judgment  rendered  for  plaintiff 
for  amount  of  notes  sued  on,  principal  and 
interest,  and  ten  per  cent  on  amount  recover- 
ed as  attorney's  fees,  and  foreclosure  of  the 
mortgage  lien  on  the  property  described,  to 
which  Judgment  defendant  McGregor  ex- 
cepts.' 

"(7)  The  court  In  said  Judgment  of  fore- 
closure, as  actually  rendered  by  the  court, 
intended  to  foreclose  and  did  In  fact  fore- 
close plaintiff's  mortgage  Hen  on  the  Port 
Huron  26  horse  power  steam  traction  engine 
complete,  with  belts  and  all  fixtures  and  ap- 
pendages belonging  to  the  same  and  the 
water  tank  mounted  on  trucks;  the  said 
engine  and  water  tank  being  specifically  de- 
scribed in  the  mortgage  which  was  made  a 
part  of  plaintiff's  original  petition,  and  of- 
fered in  evidence  by  the  plaintiff  on  the  said 
16th  day  of  January.  A.  D.  1908. 

"(8)  The  decree  of  the  court  as  actually 
entered  on  the  minutes  of  the  court  at  the 
January  term,  A.  D.  1908,  omitted  to  de- 
scribe in  specific  terms  the  said  Port  Huron 
26  horse  power  steam  traction  engine  com- 
plete, and  also  omitted  to  describe  in  specif- 
ic terms  the  water  tank  mentioned  in  plain- 
tiff's mortgage. 

"(9)  The  court  further  finds  when  the  peti- 
tion and  mortgage  attached  thereto  are  con- 
strued together  that  the  said  26  horse  pow- 
er engine  and  the  said  water  tank  were  de- 
scribed In  plaintiff's  original  petition  herein, 
and  that  plaintiff  had  at  the  time  of  the  in- 
stitution of  the  original  suit  herein  and  on 
the  16th  day  of  January,  A.  D.  1908,  and 
upon  the  trial  of  the  original  suit,  a  valid 
and  subsisting  lien  on  the  said  engine  and 
the  said  water  tank,  and  the  court  further 
finds  that  said  engine  and  water  tank  were 
in  fact  foreclosed  on  by  the  former  Judgment 
of  this  court  as  rendered  on  the  said  ICtb 
day  of  January,  A.  D.  1908. 

"(10)  The  court  further  finds  that  the  de- 
scription: 'One  #4  medium  Rusher  un- 
mounted left-hand  sawmill,'  together  with 
and  in  connection  with  a  copy  of  plaintiff's 
mortgage  attached  to  and  made  a  part  of 
plaintiff's  original  petition  herein,  does  In- 
clude the  said  Port  Huron  26  horse  power 
s'team  traction  engine  complete  and  the  said 
water  tank. 

"(11)  The  court  further  finds  that  after 
the  rendition  and  entry  of  the  judgment  here- 


tnac  saia  engine  was  not  inciuaea  in  me  judg- 
ment of  this  court  foreclosing  plaintiff's  lien 
rendered  on  the  16th  day  of  January,  1908, 
and  entered  at  length  on  the  minutes  of 
this  court,  and  by  reason  of  the  claims  so 
asserted  by  the  said  defendants  Bennett,  Mc- 
Gregor, and  Williams,  who  have  been  made 
parties  in  plaintiff's  motion  and  petition  filed 
herein,  on  the  29th  day  of  June,  A.  D.  1908, 
there  would  be  a  cloud  cast  upon  the  title 
which  any  purchaser  of  said  engine  might 
take  in  case  the  same  was  sold  under  order 
of  sale,  that  might  issue  under  judgment  as 
entered  at  large  on  the  minutes  of  this  court 
at  the  January  term,  A.  D.  1908. 

"(12)  And  the  court  further  finds  that  on 
the  29th  day  of  June,  1908,  when  plaintiff's 
petition  and  motion  were  filed  herein,  and  up- 
on the  30th  day  of  July,  A.  D.  1908,  the  plain- 
tiff still  had  as  against  all  of  the  defendants 
in  the  original  suit  and  in  this  action,  a  valid 
and  subsisting  mortgage  Hen  on  the  said  Port 
Huron  26  horse  power  traction  engine  and 
said  water  tank,  and  that  no  third  parties 
hare  acquired  any  right  or  Interest  therein 
which  should  operate  against  the  foreclosure 
of  plaintiff's  said  lien  thereon." 

Upon  these  facts  the  learned  trial  Judge 
predicated  the  following  conclusions  of  law: 
"The  court  concludes,  as  a  matter  of  law,  up- 
on the  foregoing  conclusions  of  fact,  that 
judgment  should  have  been  entered  on  the 
minutes  of  the  January  term,  A.  D.  1908, 
foreclosing,  in  specific  terms,  plaintiff's  Hen 
on  said  Port  Huron  26  horse  power  traction 
engine  complete  and  said  water  tank,  and 
that  judgment  should  here  now  be  entered 
foreclosing  plaintiff's  lien  on  said  proper- 
ty as  sought  to  have  been  entered  at  the 
said  January  term  of  this  court,  and  that 
the  judgment  heretofore  rendered  herein 
should  be  so  interpreted  as  to  include  the 
said  26  horse  power  engine  and  said  water 
tank;  and,  further,  plaintiff's  lien  as  It  ex- 
isted on  the  29th  day  of  June,  A.  D.  1908, 
and  on  this  the  30th  day  of  July,  A.  D.  1908, 
on  said  engine  and  water  tank  should  be 
foreclosed  as  against  all  parties  to  this  pro- 
ceeding, and  that  order  of  sale  should  Issue 
for  the  seizure  and  sale  of  all  property  de- 
scribed in  plaintiff's  petition  herein  and  in 
plaintiff's  mortgage  except  the  stallion  Ne- 
gro upon  which  no  foreclosure  Is  asked. 
The  court  further  concludes  that  the  costs 
of  this  proceeding  from  the  time  the  motion 
and  petition  for  judgment  nunc  pro  tunc, 
and  for  other  relief  was  filed  herein  on  the 
29th  day  of  June,  A.  D.  1908,  down  to  and  in- 
cluding the  rendition  of  this  judgment,  should 
be  taxed  against  the  plaintiff." 

The  court's  tenth  conclusion  of  fact  above 
set  out  Is  assailed  under  the  first  assign- 
ment of  error,  and  we  think  the  assignment 
must  be  sustained.  While  it  is  true  that  the 


macninery  is  operated  ana  the  grounds  up- 
on which  such  building  is  situated,  it  is 
manifest  that  the  term  "One  No.  4  medium 
Rusher  unmounted  left-hand  sawmill,"  as 
used  in  the  mortgage  in  question,  was  not 
used  in  this  sense,  and  does  not  Include  the 
traction  engine  and  appendages  and  the  wa- 
ter tank  mentioned  and  described  in  said 
mortgage.  If  the  mortgage  had  simply  de- 
scribed a  certain  sawmill  owned  by  the  mort- 
gagor, such  description  might  have  been  suffi- 
cient to  include  In  the  terms  of  the  mortgage 
all  of  the  machinery  used  In  the  operation 
of  said  mill,  but  when,  as  In  this  case,  it  de- 
scribes separately  the  various  pieces  of  ma- 
chinery and  material  which  go  to  make  a 
complete  sawmill,  it  is,  we  think,  clear  that 
the  term  "One  No.  4  medium  Rusher  un- 
mounted left-hand  sawmill"  was  not  intend- 
ed to  Include,  and  cannot  be  held  to  include, 
other  complete  pieces  of  machinery  partic- 
ularly mentioned  and  described  in  the  mort- 
gage, but  must  be  restricted  in  its  meaning 
to  the  specific  piece  of  machinery  thereby 
described.  There  is  nothing  in  the  record 
to  justify  the  conclusion  that  the  various 
pieces  of  machinery  and  material  described 
In  the  mortgage  were  ever  placed  and  used 
together  so  as  to  form  a  complete  sawmill 
in  the  general  sense  In  which  that  word-  is 
used,  and  if  it  could  be  held  that  there  Is 
any  uncertainty  as  to  the  meaning  of  the 
term  "One  No.  4  medium  Rusher  unmounted 
left-hand  sawmill,"  as  that  term  is  used  In 
the-  mortgage,  and  extrinsic  evidence  was 
admissible  to  show  the  sense  in  which  It  was 
used,  no  such  evidence  was  offered  by  plain- 
tiff. We  think  the  mortgage  is  unambiguous 
in  the  description  of  the  property  thereby  con- 
veyed and  that  the  term  above  mentioned  can- 
not be  held  to  include  the  property  claimed  by 
appellants.  If  it  could  be  held  that  the 
term  used  in  the  mortgage  and  in  the  judg- 
ment entered  in  the  cause  on  January  16, 
1908,  by  its  fixed  and  certain  meaning  in- 
cludes the  property  claimed  by  appellants, 
no  correction  or  entry  nnnc  pro  tunc  of  a 
corrected  judgment  was  necessary,  and  plain- 
tiff's suit  in  this  regard  must  fail.  Mansel 
v.  Castles,  93  Tex.  414,  55  S.  W.  559. 

From  these  conclusions,  it  follows  that 
the  second  assignment  of  error,  which  com- 
plains of  the  refusal  of  the  trial  court  to 
sustain  defendants'  exceptions  to  that  por- 
tion of  the  petition  which  alleges  that  the 
term  "One  No.  4  medium  Rusher  unmounted 
left-hand  sawmill,"  as  used  in  the  mortgage 
and  the  judgment  sought  to  be  reformed, 
describes  and  includes  within  its  meaning 
the  property  claimed  by  appellants,  must 
also  be  sustained. 

The  third  assignment  complains  of  the 
finding  of  the  trial  court  before  set  out  to  the 
effect  that  in  the  Judgment  rendered  on  the 
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This  conclusion  of  the  trial  judge  cannot 
be  sustained.  We  have  already  seen  that  the 
judgment  as  entered  did  not  foreclose  a  lien 
upon  the  property  claimed  by  appellants,  and 
we  think  it  equally  clear  that  the  facts  dis- 
closed by  the  record  not  only  fall  to  show 
that  any  judgment  was  rendered  other  than 
entered  in  the  minutes,  but  it  affirmatively 
appears  that  no  Judgment  could  have  been 
legally  rendered  upon  plaintiff's  petition  fore- 
closing a  lien  upon  the  property  in  contro- 
versy. The  fact  that  the  evidence  justified 
the  rendition  of  a  Judgment  foreclosing  a  Hen 
in  favor  of  plaintiff  upon  all  of  the  prop- 
erty described  In  the  mortgage,  and  that  the 
court  intended  to  render  such  a  judgment,  is 
immaterial.  The  petition  contained  no  alle- 
gations setting  up  or  seeking  to  foreclose  a 
lien  upon  the  property  In  controversy,  and 
the  absence  of  such  necessary  allegations 
cannot  be  supplied  by  the  exhibit  attached 
thereto.  In  Burks  v.  Watson,  48  Tex.  114, 
the  extent  to  which  an  exhibit  may  be  looked 
to  in  aid  of  a  petition  is  thus  stated  by  Judge 
Roberts:  "The  purpose  of  an  exhibit  is  to  set 
forth  in  detail  that  which  the  pleading  has 
In  more  general  terms  alleged,  but  not  to 
supply  entirely  the  omission  of  allegations 
necessary  to  present  a  good  cause  of  action. 
An  exhibit  to  a  petition,  therefore,  may  be 
said  to  be  made  in  aid  or  in  elucidation  of  al- 
legations; but  it  does  not  by  itself  consti- 
tute allegations  upon  which  issues  may  be 
formed,  Irrespective  of  the  allegations  made 
in  relation  to  it."  The  rule  that  facts  shown 
in  an  exhibit  to  a  petition  can  only  be  con- 
sidered in  elucidation  or  aid  of  the  petition, 
and  cannot  be  taken  In  lieu  of  necessary 
allegations  wholly  omitted  from  the  petition 
has  been  uniformly  followed  by  our  courts. 
Schultz  v.  Herndon,  32  Tex.  391;  Thompson 
v.  Eanes,  32  Tex.  192;  Guadaloupe  County 
v.  Johnston,  1  Tex.  Civ.  App.  713,  20  S.  W. 
833;  Williams  v.  Harrison  (Tex.  Civ.  App.) 
65  S.  W.  885.  The  fact  that  the  mortgage 
attached  to  the  petition  In  this  case  gave 
a  lien  upon  the  property  in  controversy 
would  not  sustain  a  judgment  foreclosing 
such  Hen  when  the  petition  set  up.  no  claim 
thereto  and  sought  no  foreclosure  thereof. 
There  Is  nothing  In  the  pleadings  or  the  evi- 
dence in  this  record  which  authorized  the 
trial  court  to  amend  the  judgment  entered 
in  this  cause  on  January  16,  1908.  If  these 
proceedings  be  considered  as  a  suit  for  new 
trial  upon  equitable  grounds,  the  case  as 
made  by  the  pleadings  and  evidence  must 
fall.  The  judgment  entered  on  January  16, 
1908,  is  a  final  judgment,  and  the  property 
In  controversy  was  thereby  adjudged  to  the 


subsequent  term  by  allegations  and  proof 
that  the  Judgment  entered  was  secured  by- 
fraud  or  was  due  to  accident  or  mistake ; 
but,  in  order  to  obtain  this  relief,  it  must 
be  shown  that  the  result  was  not  contributed 
to  or  caused  by  plaintiff's  negligence.  Over- 
ton v.  Blum,  50  Tex.  423;  Johnson  v.  Texn- 
pleton,  60  Tex.  238;  Chambers  v.  Shaw,  23 
Tex.  165.  If  a  party  could  obtain  a  new 
trial  and  reopen  a  case  In  which  a  final  judg- 
ment had  been  rendered  by  merely  showing 
that  he  might  have  asserted  right  on  the 
former  trial  which  he  failed  to  assert,  and 
which  he  had  asserted  would  have  changed 
the  result  without  showing  any  excuse  for 
such  failure  on  his  part,  the  conclusiveness 
of  judgments  would  be  largely  destroyed,  and 
litigation  greatly  prolonged. 

We  are  of  opinion  that  the  judgment  or 
the  court  below  should  have  been  in  favor  of 
the  defendants,  and  that,  under  the  pleadings 
and  facts  shown  by  the  record,  no  other 
judgment  could  be  properly  rendered.  We 
therefore  reverse  the  judgment,  and  here  ren- 
der Judgment  in  favor  of  appellants. 

Reversed  and  rendered. 


GALVESTON  ELECTRIC  CO.  v.  DICKEY. 

(Court  of  Civil  Appeals  of  Texas.    June  21, 
1909.) 

1.  Trial  (8  256*)— Instbuctionb— Requests— 
Necessity. 

Where  a  charge  containing  no  affirmative 
error  did  not  submit  an  Issue  in  a  manner  sat- 
isfactory to  a  party,  the  party  should  request 
a  satisfactory  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641 ;  Dec.  Dig.  f  256.*] 

2.  Tbial  (§  131*)— Impbopeb  Abguitcnt  of 
Counsel— Objections. 

Under  district  court  rule  41  (67  8.  W. 
xxiii),  the  court  on  an  attorney  making  an  im- 
proper argument  to  the  jury  must  take  proper 
action  either  by  warning  the  attorney  or  in- 
structing the  jury  or  both,  and  the  adverse 
party  need  only  call  the  court's  attention  to  the 
improper  remarks,  and  make  his  objection  to 
the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  312,  314;  Dec.  Dig.  J  131.*] 

3.  Tbial  (f  120*)— Ihfbopeb  Argument  or 
Counsel— Effect. 

Where,  in  an  action  for  injury  to  a  child 
four  years  old,  the  evidence  showed  that  the 
child's  leg  had  been  broken,  but  negatived  any 
present  or  prospective  shortening  of  the  leg  iu 
consequence  thereof,  the  argument  of  plaintiff's 
counsel  calling  on  the  jury  to  determine  whether 
the  leg  was  shorter  at  the  time  of  the  trial,  and 
how  much  shorter  it  would  be  when  she  was 
seventeen  years  older,  was  in  violation  of  dis- 
trict court  rule  39  (67  S.  W.  xxiii),  requiring 
counsel  to  confine  the  argument  to  the  evidence, 
necessitating  a  reversal  of  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  285-287;  Dec.  Dig.  f  120.*] 
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for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Terry,  Cavln  &  Mills,  for  appellant  Mar- 
sene  Johnson  and  O.  S.  York,  for  appellee. 

REESE,  J.  In  this  case  A.  T.  Dickey, 
who  sues  as  next  friend  of  his  minor  child, 
Mary  Elizabeth,  seeks  to  recover  of  the  Gal- 
veston Electric  Company  damages  for  per- 
sonal Injuries  alleged  to  have  been  received 
by  the  said  Mary  Elizabeth  by  reason  of  the 
negligence  of  one  of  the  employes  of  de- 
fendant Defendant  owns  and  operates  an 
electric  street  railway  In  the  city  of  Gal- 
veston. At  the  time  of  the  injury  to  the 
child,  then  about  four  years  old,  she,  with 
her  two  older  sisters,  all  children,  however, 
were  passengers  on  one  of  defendant's  cars. 
On  arriving  at  their  destination,  the  two 
older  children  bad  alighted  from  the  car. 
While  being  assisted  from  the  car  by  the 
conductor  the  smaller  child,  Mary  Elizabeth, 
was  Injured,  having  her  leg  broken.  It  is 
plaintiff's  contention  that  this  was  caused 
-by  the  negligent  and  careless  manner  In 
which  she  was  handled  by  the  conductor,  in 
that  be  jerked  her  up  and  dropped  ber  on 
the  pavement  It  is  defendant's  contention 
that  the  child  attempted  to  jump  from  the 
platform  of  the  car  when  the  conductor  tried 
to  catch  her,  and  prevent  her  falling,  but 
was  unable  to  do  so  effectually.  The  case 
was  tried  with  a  jury,  resulting  in  a  ver- 
dict and  Judgment  for  plaintiff  for  $1,500, 
from  which  defendant  appeals. 

There  was  no  error  in  the  charge  of  the 
court  which  is  complained  of  in  the  first  as- 
signment of  error.  If  the  charge  did  not 
specifically  enough  call  the  Jury's  attention 
to  the  particular  act  of  negligence  with 
which  the  conductor  was  charged,  and  If 
not  satisfied  with  the  language  In  which 
the  court  submitted  the  Issue  of  proximate 
cause,  a  special  charge  should  have  been  re- 
quested. The  charge  certainly  presents  no 
affirmative  error. 

The  other  assignments  of  error  are  direct- 
ed to  Improper  statements  of  counsel  for 
appellee  in  his  closing  argument  to  the  Jury. 
In  the  second  assignment  the  remarks  were 
as  follows:  "You  determine,  if  the  leg  [re- 
ferring to  the  leg  of  the  minor  plaintiff, 
Mary  Elizabeth  Dickey,  claimed  to  have 
been  broken]  is  a  fraction  of  an  inch  short- 
er than  the  other,  how  much  shorter  will 
It  be  In  17  years  from  now  when  she  Is  a 
young  lady,  and  compensate  her  for  that 
permanent  Injury."  The  bill  of  exceptions 
shows  that  the  above  remarks  were  made 
by  appellee's  attorney  in  his  closing  speech 
to  the  jury,  and  that  appellant  then  and 
there  excepted  on  the  ground  that  there  was 


made  the  remarks  complained  of  was  not 
Interrupted  in  his  argument,  nor  his  atten- 
tion called  to  the  fact  that  his  remarks 
were  objected  to,  but  the  attention  of  the 
court  was  called  to  that  fact  If  the  remarks 
were  improper,  It  was  not  incumbent  upon 
appellant  to  do  more  than  call  the  court's 
attention  thereto,  and  to  make  his  objection 
to  the  court  It  then  became  the  duty  of 
the  court  to  take  such  action  as  might  have 
beeh  called  for,  either  by  way  of  warning  to 
the  attorney  or  instructions  to  the  jury,  or 
both.  Rule  41  for  the  District  Court  (67  8. 
W.  xxlli).  The  testimony  showed  that  the 
little  girl's  leg  had  been  broken,  but  it  not 
only  did  not  show  any  shortening  of  the  leg, 
present  or  prospective,  as  a  result  of  the 
accident  but  expressly  negatived  such  con- 
dition, even  to  the  extent  of  a  fraction  of  an 
Inch.  By  his  remarks  counsel  for  appellee 
called  upon  the  Jury  to  determine  whether 
the  leg  was  shorter  at  the  time  of  the  trial, 
and  from  that  circumstance  to  determine 
how  much  shorter  it  would  be  when  she 
was  17  years  older.  It  is  never  necessary, 
in  cases  of  this  character,  nor  proper,  to 
invite  a  Jury  to  have  recourse  to  their  imagi- 
nation, nor  to  go  beyond  the  facts  in  evi- 
dence, to  determine  the  extent  of  injuries  re- 
ceived. What  was  said  by  counsel  had  a 
direct  tendency  to  have  the  jury  allow  ap- 
pellee damages  for  an  Injury  never  received. 
Counsel  for  appellant  was  helpless  to  pre- 
vent this  consequence  except  to  appeal  to 
the  court,  which  met  his  appeal  with  silence. 
It  is  no  answer  to  say  that  the  amount  ot 
the  verdict  was  justified  by  the  injuries 
proven  to  have  been  received.  There  be- 
ing no  standard  by  which  the  amount  ot 
such  damages  can  be  measured  except  the 
judgment  and  discretion  of  the  jury,  we 
cannot  say  that  they  did  not  take  into  con- 
sideration the  injury  pressed  upon  their  at- 
tention by  counsel.  To  assume  that  the  Jury 
will  always  be  governed  by  the  evidence, 
and  not  by  argument  of  counsel,  and  that, 
therefore,  no  Injury  resulted  from  the  abuse 
of  the  privilege  of  argument  In  such  mat- 
ter, is  to  throw  down  bars  and  abrogate  all 
rules  to  control  such  argument  and  to  con- 
fine It  "strictly  to  the  evidence."  Rule  89 
District  Court  (67  8.  W.  xxlll).  No  citation 
of  authority  Is  needed  to  support  the  prop- 
osition that  it  is  a  violation  of  the  rule  and 
of  the  right  of  the  opposing  party  to  state 
facts,  or  to  discuss  an  issue  with  regard  to 
which  there  is  no  evidence,  and  under  the 
doctrine  announced,  as  we  understand  it, 
in  Dillingham  v.  Scales,  78  Tex.  206,  14  S. 
W.  566,  and  by  this  court  in  Railway  Com- 
pany v,  McCarthy,  40  Tex.  Civ.  App.  364. 
89  S.  W.  803,  and  RaUway  Company  v. 


sume  mat  sucn  was  xneir  purpose,  eise  iney 
would  not  have  been  made.  See,  also,  Rail- 
way Co.  v.  Younger,  10  Tex.  Civ.  App.  148, 
29  S.  W.  948.  The  assignment  of  error  pre- 
senting this  question  must  be  sustained. 

The  remarks  of  counsel  complained  of  by 
the  third  assignment  of  error  were  prop- 
erly relieved  of  their  Injurious  consequences 
by  the  withdrawal  of  the  same  by  counsel, 
and  the  instruction  of  the  court  to  the  jury 
to  disregard  them. 

The  remarks  attributed  to  counsel,7  as 
shown  by  the  fourth  assignment,  are  of  too 
trifling  a  nature  to  merit  attention. 

The  errors  complained  of  were  urged  In 
a  motion  for  a  new  trial  which  for  the  rea- 
sons given  In  disposing  of  the  second  as- 
signment of  error  should  have  been  granted. 

For  the  error  indicated,  the  judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


TEXAS  *  P.  RY.  CO.  v.  BEEZLEY. 

{Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.) 

1.  Carbiebs  (f  803*)— Trial  (fj  296*)— Pas- 
sengers—Actions  tob  Injuries— Instruc- 
tions. 

In  an  action  against  a  carrier  for  injuries 
received  while  attempting  to  alight  from  its 
train,  an  instruction  that  it  was  defendant's 
duty  to  provide  for  plaintiff  the  safest  means 
practicable,  the  safest  means  known  to  assist 
passengers  in  alighting  from  trains,  and  if  such 
means  had  not  been  provided,  then  defendant 
must  personally  assist  plaintiff  safely  to  the 
ground  is  faulty,  as  it  is  its  duty  to  exercise 
only  the  degree  of  care  of  a  very  cautious  and 
prudent  person  under  the  same  circumstances, 
and  the  instruction  is  not  cured  by  a  subse- 
quent instruction  that,  if  defendant  negligent- 
ly failed  to  provide  a  safe  means  for  alighting 
from  its  train  as  explained  above,  and  its 
«mployes  negligently  failed  to  render  the  prop- 
er personal  assistance,  and  the  plaintiff  was 
injured  thereby,  to  find  for  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers 
Cent.  Dig.  f  1224;  Dec.  Dig.  8  303  ;•  Trial, 
Cent  Dig.  §§  705-713,  715,  716,  718;  Dec. 
Dig.  §  296.»] 

2.  Cabbiebs  (I  321*)— Passengers— Actions 
fob  Injubies— Instructions. 

In  an  action  against  a  carrier  for  injuries 
received  by  a  passenger  while  alighting  from  its 
train  the  court  should  instruct  the  jury,  that  if 
they  failed  to  find  that  plaintiff  was  injured 
as  alleged  or  If  she  received  her  injuries  through 
no  fault  of  defendant  they  should  find  for  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  321.»] 

Appeal  from  Callahan  County  Court;  C.  D. 
Russell,  Judge. 

Action  by  Mrs.  Lena  Beezley  against  the 
Texas  ft  Pacific  Railway  Company.  Judg- 


and  W.  D.  Scarborough,  for  appellee. 

SPEER,  J.  Mrs.  Lena  Beezley  received 
certain  personal  injuries  while  attempting  to 
alight  from  one  of  the  Texas  ft  Pacific  Rail- 
way Company's  passenger  trains  at  Clyde  In 
Callahan  county,  for  which  she  recovered  a 
verdict  and  Judgment  for  $700  damages,  and 
the  railroad  company  has  appealed. 

The  case  has  been  once  before  appealed, 
and  will  be  found  reported  In  101  8.  W.  1051. 
On  the  last  trial  the  court  instructed  the  ju- 
ry, upon  the  measure  of  appellant's  duty  to 
appellee,  as  follows:  "You  are  charged  that 
it  was  the  defendant's  duty  to  provide  for 
plaintiff  the  safest  means  practicable,  the 
safest  means  known  and  used  by  the  rail- 
road companies  to  assist  passengers  In  alight- 
ing from  trains;  and,  if  there  bad  not  been 
provided  such  means,  then  it  was  Incumbent 
upon  defendant  to  personally  assist  plaintiff 
safely  to  the  ground."   This  Is  objected  to, 
and  is  faulty  in  two  respects:   First,  It  im- 
posed upon  appellant  the  absolute  duty  of 
providing  for  Its  passengers  the  safest  prac- 
ticable means  known  and  used  by  railroad 
companies  to  assist  passengers  in  alighting 
from  Its  trains,  whereas  the  law  only  im- 
poses the  duty  of  exercising  that  high  de- 
gree of  care  to  furnish  such  means  as  a  very 
cautious  and  prudent  person  would  have 
exercised  under  the  same  circumstances; 
and,  second,  it  imposed  upon  appellant  the 
burden  of  guaranteeing  the  personal  safety 
of  appellee  If  it  had  failed  in  the  respect  just 
mentioned,  whereas  its  duty  In  this  respect, 
too,  was  only  to  exercise  the  high  degree  of 
care  previously  mentioned.  It  Is  insisted  by 
appellee  that  the  next  paragraph  of  the 
charge,  when  read  in  connection  with  the  one 
quoted,  relieves  it  of  error.  That  paragraph 
reads:  "Now,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  the  defendant  neg- 
ligently failed  and  refused  to  provide  a  safe 
means  for  alighting  from  Its  train,  as  ex- 
plained above,  and  Its  employes  negligently 
failed  to  render  the  proper  personal  assis- 
tance, and  the  plaintiff  was  Injured  on  ac- 
count of  such  negligence,  you  will  find  for 
the  plaintiff."  But  we  are  inclined  to  think 
this  paragraph  accentuates  the  error  of  the 
preceding  one,  since  it  directs  a  verdict  for 
the  plaintiff  If  the  defendant  is  found  to  be 
negligent,  as  that  term  has  been  defined  in 
the  immediately  preceding  paragraph,  which, 
as  we  have  seen,  is  an  erroneous  definition. 

While  the  appellant's  fourth  and  sixth  as- 
signments, complaining  of  the  refusal  to  give 
certain  requested  charges,  might  not  be  suf- 
ficient to  require  a  reversal  of  the  case,  still 
on  another  trial  the  court  should  in  some 
manner  submit  the  negative  of  appellee's 
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diet  for  the  defendant. 

We  do  not  agree  with  appellant  In  its  con- 
tention that  the  issue  of  negligence  in  fail- 
lug  to  supply  a  footstool  was  not  raised  by 
the  evidence.  We  think  appellee's  testimony 
was  sufficient  in  this  respect  to  condemn  the 
requested  charge  upon  that  issue. 

For  the  error  discussed,  however,  the  judg- 
ment is  reversed,  and  the  case  remanded  for 
anocber  trial. 


MILES  v.  ECKERT. 

(Court  of  Civil  Appeals  of  Texas.    May  12. 
1909.) 

1.  Trespass  to  Try  Title  (g  45*)— Actions— 
Instructions— Ignoring  Issues. 

In  trespass  to  try  title,  where  it  was  ad- 
mitted that  plaintiff  owned  all  the  land  in 
controversy  if  none  of  it  was  included  within 
the  line  of  a  certain  addition  to  the  west  there- 
of or  within  certain  lots  to  the  south  thereof, 
an  instruction  to  find  for  defendant  if  the  par- 
ties had  agreed  that  a  certain  fence,  which  was 
west  of  the  disputed  tract,  was  the  true  bound- 
ary between  their  lines,  was  erroneous  in  au- 
thorizing a  verdict  for  defendant  without  a 
finding  of  the  boundary  of  the  lots  south  of 
the  disputed  tract,  which  was  also  in  issue. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec  Dig.  f  45.*] 

2.  Appeal  and  Error  (g  1172*)— Disposition 
—Reversal— Reversal  in  Pabt. 

Error  in  trespass  to  try  title  to  land  to 
which  the  west  and  south  boundaries  were  dis- 
puted in  authorizing  a  finding  for  defendant  if 
the  west  boundary  was  as  claimed  by  him, 
without  requiring  a  finding  as  to  the  other  dis- 
puted boundary,  did  not  require  the  reversal 
of  the  entire  judgment  for  defendant  where  the 
evidence  supported  the  finding  as  to  the  west 
boundary,  but  only  required  a  reversal  so  far 
as  it  affected  the  south  boundary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent.  Dig.  gg  4555-4561;  Dec.  Dig.  { 

8.  Trial  (g  194*)— Instructions— Weight  op 
Evidence. 

In  trespass  to  try  title,  where  it  was  ad- 
mitted that  plaintiff  owned  all  the  land  in  dis- 
pute, if  none  of  It  was  included  within  the 
boundary  of  a  certain  addition  west  thereof, 
or  within  certain  lots  south  thereof,  a  request- 
ed charge  that  the  jury  should  locate  the  east 
line  of  the  addition  and  the  north  line  of  the 
lots,  identifying  such  lines  if  possible  by  ref- 
erence to  the  west  and  south  fence,  was  prop- 
erly refused  as  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |g  439-454;   Dec.  Dig.  g  194.*] 

4.  Trespass  to  Tbt  Title  (g  45*)— Instruc- 
tions—Applicability to  Case. 

In  trespass  to  try  title,  where  it  was  ad- 
mitted that  plaintiff  owned  all  the  land  In  dis- 
pute if  none  of  it  was  included  within  the 
boundary  of  a  certain  addition  west  thereof  or 
within  certain  lots  south  thereof,  a  proper 
charge  authorizing  the  jury  to  locate  the  east 
line  of  the  addition  and  the  south  line  of  the 
lots  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  g  45.*] 


plaintiff  appeals.  Reversed  and  remanded  in 
part,  and  affirmed  in  part 

Jenkins  &  McCartney,  for  appellant 

RICE,  J.  This  suit  was  brought  by  appel- 
lant against  appellee  in  trespass  to  try  title 
to  recover  the  following  described  tract  of 
land,  situated  in  the  town  of  San  Angelo, 
Tex.,  to  wit:  Beginning  at  a  stake  on  the 
west  side  of  Oak  street  at  the  southeast  cor- 
ner of  B.  B.  Hail  &  Co.'s  lumber  yard  fence ; 
thence  S.  00°  W.,  with  the  south  side  of  said 
fence  and  with  the  south  side  of  J.  Miles' 
fence  on  his  home  tract,  to  the  southwest 
corner  of  said  last-mentioned  fence;  thence 
N.  30*  W.,  295  feet;  thence  S.  60°  W.,  150 
feet;  thence  S.  30°  E.,  400  feet;  thence  N. 
60°  E.,  to  said  Oak  street;  thence  N.  21%' 
E.,  with  the  west  side  of  said  Oak  street,  to 
the  place  of  beginning.  Appellee  filed  a  gen- 
eral demurrer,  general  denial,  and  several 
special  pleas,  bat,  in  view  of  the  agreement 
of  the  parties,  it  will  be  unnecessary  to  state 
their  contents.  It  was  admitted  by  the  par- 
ties on  the  trial  that  the  issue  was  one  of 
boundary,  and  that  appellant  herein  was  en- 
titled to  recover  the  land  described  in  his  pe- 
tition, except  so  far  as  the  same  may  be,  if 
at  all,  included  within  the  land  described  by 
defendant  in  his  answer.  The  land  describ- 
ed in  defendant's  answer  In  so  far  as  it  af- 
fects this  salt  Is  lots  15,  20,  19,  14,  and  part 
of  18  and  18  in  block  2,  Kleck's  addition  to 
the  city  of  San  Angelo,  and  the  north  one- 
half  of  acre  lots  Nos.  29  and  30  in  Miles' 
acre-lot  addition  to  San  Angelo.  The  follow- 
ing plat  describes  the  location  of  the  land  as 
put  In  issue  by  the  pleadings : 


It  will  thus  be  observed  that  the  land  in- 
volved in  this  controversy  is  the  150-foot 
strip  on  the  west  of  Miles'  home  place,  and 
the  105-foot  strip  on  the  south  of  said  place. 
In  other  words,  it  is  admitted  that  appellant 
owns  all  of  said  land  If  none  of  it  is  in- 
cluded In  Kleck's  addition  or  In  said  acre 
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lots  29  and  30,  but  does  not  own  any  of  said 
disputed  strip  that  might  be  shown  from  the 
evidence  to  lie  either  In  said  addition  or  In 
said  acre  lots.  Hence  the  Issue  1b:  Where 
on  the  ground  Is  the  east  line  of  Kleck's  ad- 
dition and  the  north  line  of  acre  lots  29  and 
80?  The  above  statement  Is  taken  from  ap- 
pellant's brief.  There  was  a  jury  trial  and 
verdict  and  judgment  for  appellee,  from 
which  this  appeal  is  prosecuted. 

The  evidence  shows  appellee's  contention 
to  be  that  the  east  line  of  Kleck's  addition 
is  150  feet  further  east  than  shown  by  the 
above  sketch,  and  Is  identical  with  the  Miles 
picket  fence;  also,  that  north  line  of  acre 
lots  29  and  30  Is  105  feet  further  north  than 
shown  by  said  sketch.  Without  detailing  the 
evidence,  we  think  It  sufficient  to  say  it  rais- 
ed the  issue  as  to  where,  in  fact,  was  the 
true  location  of  the  east  line  of  Kleck's  ad- 
dition, as  well  as  the  north  line  of  acre  lots 
29  and  30,  and  the  theory  of  each  side  found 
support  therein.  There  was  also  evidence 
tending  to  show  an  agreement  between  ap- 
pellant and  appellee  that  the  picket  fence 
should  be  In  part  the  boundary  line  between 
their  respective  tracts  of  land.  Defendant 
requested  the  following  special  charge,  which 
was  given  to  the  jury:  "In  this  suit  the 
west  line  of  the  land  sued  for  by  plaintiff 
and  the  east  line  of  the  land  claimed  by  de- 
fendant Is  a  common  boundary  line.  You 
are  Instructed  that  a  verbal  contract  may  be 
entered  Into  by  which  a  common  boundary 
line  may  be  agreed  upon,  and  in  this  connec- 
tion I  charge  you  that,  If  you  believe  from 
the  evidence  that  the  plaintiff  and  defendant 
entered  into  a  verbal  agreement  that  a  cer- 
tain picket  fence  should  be  the  true  boundary 
line  between  the  lands  claimed  by  plaintiff 
and  the  lands  claimed  by  defendant,  then  you 
will  find  for  defendant.  The  jury  found  for 
defendant,  stating  in  their  verdict  that  the 
same  was  rendered  for  blm  under  said  spe- 
cial charge.  A  general  judgment  was  ren- 
dered In  his  behalf  that  plaintiff  take  noth- 
ing by  his  suit,  and  that  defendant  go  hence 
without  day  and  recover  his  costs.  The  ap- 
pellant in  his  brief  specially  states  that  he 
makes  no  complaint  as  to  the  judgment  so 
far  as  It  disposes  of  the  controversy  with 
reference  to  tbe  west  line;  but,  by  bis  first 
assignment,  Insists  that  the  court  erred  In 
giving  said  special  charge  No.  2,  for  the  rea- 
son, as  be  suggests  In  his  proposition  there- 
under, that  it  was  error  to  instruct  the  jury 
to  find  for  the  defendant  upon  proof  sustain- 
ing his  contention  only  as  to  a  part  of  the 
case.  There  was  no  charge  submitting  the  is- 
sue with  reference  to  the  south  boundary  line. 
The  contention,  we  think,  is  correct,  because, 
while  the  principle  enunciated  in  this  charge 
is  the  law  as  to  one  phase  of  the  case  raised 
by  the  evidence,  to  wit,  with  reference  to  the 
west  boundary  line,  It  is  incorrect  to  tell  the 
Jury  that,  if  they  found  in  favor  of  appel- 


lee as  to  it,  their  verdict  should  be  for  de- 
fendant, when  there  was  another  distinct  is- 
sue raised  by  tbe  pleadings  and  evidence  for 
their  determination.  But,  In  the  view  we 
take  of  this  case  and  the  admissions  in  ap- 
pellant's brief,  we  do  not  think  that  this  er- 
ror should  go  to  tbe  extent  of  reversing  tbe 
entire  case,  because  there  is  evidence  to  sap- 
port  the  verdict  as  to  the  west  line,  which, 
taken  in  connection  with  the  admission  In  ap- 
pellant's brief,  it  seems  to  us  ought  to  be  held 
conclusive  of  the  controversy  between  them 
with  reference  to  said  west  line. 

By  his  second  assignment  of  error  appel- 
lant urges  that  the  court  erred  In  falling  to 
give  bis  special  charge,  as  follows,  to  wit: 
"Tbe  jury  will  say  where  the  east  line  of 
Kleck's  addition  and  the  north  line  of  acre 
lots  29  and  30  are  on  the  ground,  identify- 
ing the  same,  if  you  can,  by  reference  to  the 
west  and  south  fence  of  Jonathan  Miles." 
This  charge  was  refused  by  the  court,  and 
In  which  we  think  there  was  no  error,  be- 
cause, as  asked,  it  Is  a  charge  upon  the 
weight  of  evidence,  in  that  it  required  the 
location  of  the  lines  to  be  fixed  and  identified 
by  reference  to  the  west  and  south  fence  of 
Jonathan  Miles.  If  it  had  been  so  framed 
as  to  be  free  from  this  objection,  it  ought  to 
have  been  given. 

For  the  error  of  the  court  in  giving  judg- 
ment for  the  defendant,  thus  settling  the  con- 
troversy as  to  both  the  south  and  west  lines, 
the  judgment  of  the  court  below  is  reversed, 
and  remanded  so  far  as  the  same  affects  the 
south  line,  bat  is  affirmed  as  to  tbe  east  and 
west  boundary  lines. 

Reversed  and  remanded  in  part  and  af- 
firmed In  part 


HAYWORTH  v.  WILLIAMS  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  22, 
1909.) 

1.  Appeal  and  Ebbob  (§  1194*)— Disposition 
or  Cause— Effect  or  Decision. 

Where  the  Supreme  Court  on  certified  ques- 
tions determined  that  the  right  of  a  woman  who 
had  lived  in  meretricious  relations  with  a  man 
at  the  time  when  he  purchased  real  estate  in 
his  own  name  to  recover  any  part  of  the  realty 
was  limited  to  a  share  therein  in  the  propor- 
tion that  her  labor  contributed  in  producing 
the  price,  the  Court  of  Civil  Appeals  will  not 
on  toe  motion  of  the  adverse  party  award  to 
her  a  half  of  the  premises,  for  the  court  cannot 
Bay  that  she  will  not  be  able  to  recover  mote 
than  one-half. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4649;  Dec.  Dig.  f  1194.*] 

2.  Appeal  and  Ebbob  <(  832*)— Rehkabihg 
—Grounds. 

Where  the  Supreme  Court  on  certified  ques- 
tions determined  that  Sayles'  Ann.  Civ.  St 
1S97,  art.  2040,  requiring  the  setting  aside  for 
tbe  widow  and  minor  children  and  unmarried 
daughters  all  exempt  property,  did  not  secure 
to  an  unmarried  illegitimate  daughter  of  de- 
cedent a  right  to  occupy  the  homestead,  the 
Court  of  Civil  Appeals  will  not  disturb  the 
decision  on  the  ground  that  counsel  failed  to 
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On  rehearing  on  motion  for  rendition  of 
judgment.  Denied. 

For  former  opinion,  see  117  8.  W.  1197. 

SPEER,  J.  We  are  asked  by  appellant  to 
reconsider  onr  Judgment  heretofore  rendered 
overruling  hla  motion  for  rendition  of  judg- 
ment, wherein  he  agrees  that  judgment  for 
one-half  the  land  In  controversy  may  be  ren- 
dered In  favor  of  appellee  Margreth  Williams 
and  to  limit  the  Issues  upon  another  trial  to 
that  of  partition  according  to  the  rights  of 
the  respective  parties  as  Indicated  in  the 
opinion  of  the  Supreme  Court  on  certified 
question.  But,  while  It  may  be  true  we  have 
the  power  to  affirm  the  Judgment  as  to  the 
Issue  of  the  validity  of  the  marriage  between 
appellee  Margreth  Williams  and  Thomas  Jef- 
ferson, deceased,  and  as  to  the  Issue  of  the 
legitimacy  of  appellee  Nettle  Maloy,  and  to 
confine  the  inquiry  on  another  trial  to  a  de- 
termination of  the  one  question  of  the  extent 
of  appellee's  contributions  to  the  acquisition 
of  the  land  in  question,  still  we  do  not  think 
there  Is  any  necessity  for  our  exercising  such 
a  power.  The  case  on  the  former  trial  was 
not  tried  upon  any  such  theory,  and  no  at- 
tempt whatever  was  made  to  show  the  extent 
of  appellee's  contributions  toward  the  pur- 
chase, and,  If  her  rights  are  finally  to  be  de- 
termined in  accordance  with  the  Supreme 
Court  opinion,  we  cannot  say  that  she  will 
not  be  able  to  recover  on  another  trial  even 
more  than  the  one-half  which  appellant  now 
agrees  may  be  awarded  to  her  by  the  judg- 
ment of  this  court  As  an  original  proposi- 
tion we  were  Inclined  to  hold  as  Indicated 
In  our  opinion  and  In  our  certificate  to  the 
Supreme  Court  that  appellee  would  be  en- 
titled to  one-half  the  land  in  controversy  up- 
on the  reasoning  there  stated,  but  the  Su- 
preme Court  has  held  that  her  recovery 
should  be  limited  to  a  share  In  the  land  In 
the  proportion  that  her  labor  contributed  In 
producing  the  purchase  money,  and  It  is  along 
this  line  the  case  must  now  be  decided.  We 
therefore  overrule  appellant's  motion  for  a 
reconsideration. 

We  are  also  asked  by  appellees  to  reopen 
for  argument  appellant's  motion  for  rehear- 
ing of  her  former  motion  to  render  Judgment, 
calling  our  attention  to  article  1699,  Sayles' 
Ann.  Civ.  St  Tex.  1897,  with  which  the  opin- 
ion of  the  Supreme  Court  Is  thought  to  be 
In  conflict;  counsel  for  the  motion  very  po- 
litely suggesting  that  "appellee's  rights  should 
not  be  lost  through  the  Ignorance  of  her  coun- 
sel If  the  light  should  shine  before  the  last 
Judicial  nail  Is  driven  In  the  coffin."  The  ar- 
ticle cited  reads:  "Where  a  man  having  by 
a  woman  a  child  or  children  shall  after- 


riages  deemed  null  in  law  shall  nevertheless 
be  legitimate."  In  Hartwell  v.  Jackson,  7 
Tex.  576,  this  statute  was  construed  by  our 
Supreme  Court;  Chief  Justice  Hemphill  re- 
marking that:  "The  expressions  in  which 
this  section  is  embodied  are  too  perspicuous 
to  require  comment  The  issue  of  marriages 
deemed  null  in  law,  without  regard  to  the 
grounds  of  nullity,  are  legitimated,  and  are 
consequently  endowed  with  all  the  rights  of 
the  legitimate  issue."  The  same  statute  Is 
again  referred  to  by  the  learned  Chief  Jus- 
tice as  having  this  effect  in  Lee  v.  Smith,  18 
Tex.  141.  While  counsel  for  appellees  very 
generously  assume  the  responsibility  for  the 
oversight  In  not  citing  this  statute  on  the 
original  hearing,  and  while  possibly  If  it 
had  been  cited  the  decision  of  our  Supreme 
Court  on  the  right  of  appellee  Nettle  Maloy 
to  be  treated  as  an  unmarried  daughter  liv- 
ing with  the  family  of  the  deceased  at  the 
time  of  his  death  under  Sayles'  Ann.  Cir.  St. 
Tex.  1897,  art  2046,  might  have  been  dif- 
ferent still  we  do  not  see  that  we  are  in  a 
position  to  afford  appellees  any  relief  in  this 
particular.  An  examination  of  the  opinion 
reversing  and  remanding  this  case  originally 
filed  by  us  will  disclose  that  we  were  of  opin- 
ion Mrs.  Maloy  would  be  entitled  to  recov- 
er the  homestead  of  Thomas  Jefferson,  de- 
ceased, notwithstanding  she  was  bis  Illegiti- 
mate daughter.  It  was  therefore  an  Imma- 
terial question  with  us  whether  she  was 
legitimate  or  otherwise,  and  we  gave  the  mat- 
ter no  consideration.  Under  the  statute  cited 
by  appellees,  It  would  seem,  If  the  question 
were  an  open  one  before  us,  that  Mrs.  Maloy 
Is  the  legitimate  child  of  Thomas  Jefferson 
and  Margreth  Williams  and  as  such  entitled 
to  the  rights  of  an  unmarried  daughter  re- 
maining with  the  family  at  the  time  of  de- 
cedent's death.  But,  as  before  Indicated,  the 
question  Is  beyond  our  control,  and  appellees' 
remedy,  if  they  have  one.  Is  to  seek  a  re- 
hearing of  the  matter  In  the  Supreme  Court, 
as  we  would  feel  a  delicacy  in  again  certify- 
ing the  same  question  to  that  court. 
Appellees*  motion  Is  therefore  overruled. 


WRIGHT  et  al.  t.  JONES  et  al. 

(Court  of  Civil  Appeals  of  Texas.   May  3,  1909. 
Rehearing  Denied  June  5,  1909.) 

1.  Schools  and  School  Districts  (|  56*)— 
Powers  or  Officebs— Statutes. 

Under  Acts  29th  Leg.  1905,  pp.  284,  306, 
c  124,  if  84,  162,  165.  authorizing  the  forma- 
tion of  Independent  school  districts,  the  elec- 
tion of  trustees  who  may  contract  for  the  erec- 
tion of  buildings,  and  choose  necessary  offi- 
cers and  committees,  the  trustees  of  a  school 
district  may  appoint  necessary  committees,  and 
they  may  appoint  a  building  committee  to  let 
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a  contract  previously  authorized  for  the  erection 
of  a  school  building  and  to  take  a  bond  for  the 
performance  of  the  contract 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  138;  Dec.  Dig. 
I  5ti.*] 

2.  Schools  and  School  Districts  (f  86*)— 

Co  ntracts— Bon  ds— Actions. 

The  petition  in  an  action  on  the  bond  of 
a  contractor  to  erect  a  building  for  an  inde- 
pendent school  district  which  alleges  that  the 
contract  was  entered  into  with  plaintiffs  as 
building  committee  acting  for  the  trustees,  that 
the  contractor  agreed  to  furnish  a  bond,  that 
he  with  sureties  delivered  a  bond  payable  to 
plaintiffs  as  building  committee  "duly  author- 
ized by  and  acting  for"  the  trustees,  etc.,  alleges 
that  the  acta  of  plaintiffs  in  entering  into  the 
contract  and  in  taking  the  bond  were  authorized 
by  the  trustees,  and  the  petition  states  a  cause 
of  -  action,  though  it  does  no  allege  that  the 
bond  was  accepted  by  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |{  203-205;  Dec. 
Dig.  5  88.*] 

3.  Schools  and  School  Districts  (8  86*)— 
Contracts  —  Bonds  —  Actions— Who  Mat 
Sdk. 

Where  the  contract  for  the  construction  of 
a  building  for  an  independent  school  district 
and  the  contractor's  bond  were  made  with  in- 
dividuals as  a  building  committee  appointed  by 
the  trustees,  the  individuals  might  sue  on  the 
bond  for  the  benefit  of  the  trustees;  the  legal 
title  to  the  cause  of  action  being  vested  in  the 
individuals. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  if  203-205;  Dec. 
Dig.  §  86.*] 

4.  Principal  and  Surety  (|  20*)— Bond  or 
Surety— Execution  by  Principal. 

A  bond  of  a  building  contractor  which 
creates  no  liability  against  him  additional  to 
that  created  by  his  contract  is  valid  as  against 
the  sureties  who  signed  and  delivered  the  bond 
with  the  intention  of  being  bound  by  it,  though 
the  contractor  did  not  sign  it 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig-,  f  39 ;  Dec.  Dig.  f  20.*] 

5.  Schools  and  School  Districts  (§  86*)— 
Contracts— Bonds— Who  May  Sue. 

The  obligee  in  a  bond  of  a  contractor  to 
construct  a  building  for  an  independent  school 
district  cannot  sue  on  the  bond  for  the  benefit 
of  laborers  and  materialmen  because  of  want  of 
privity  of  contract  between  them  and  the  sure- 
ties, and  because  Acts  29th  Leg.  1907,  p.  281, 
c.  124,  |  85,  denies  a  lien  for  labor  or  material. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f§  203-205;  Dec. 
Dig.  S  86.*] 

Appeal  from  District  Court,  Jones  County; 
Collen  C.  Hlgglns,  Judge. 

Action  by  George  Wright  and  another 
against  C.  C.  Jones  and  others.  From  a 
Judgment  sustaining  special  exceptions  to 
tbe  petition  and  dismissing  the  suit,  plain- 
tiffs appeal.  Reversed  and  remanded. 

A.  H.  Klrby,  for  appellants.  Beall  Bros. 
&  McDugald  and  L.  B.  Allen,  for  appellees. 

DUNKLIN,  J.  George  Wright  and  Lee 
Glasscock  instituted  this  suit  against  C.  C. 
&  E.  H.  Jones,  as  contractors,  and  the  oth- 
er defendants,  as  their  sureties,  to  recover 
for  an  alleged  breach  of  contract  entered 


into  by  C.  C.  &  E.  H.  Jones  with  plaintiffs 
as  a  building  committee  acting  for  and  in 
behalf  of  the  board  of  trustees  of  tbe  Mc- 
Cauley  independent  school  district  of  Mc- 
Cauley,  Tex.,  said  contract  being  for  the 
erection  of  a  public  school  building  in  the 
town  of  McCauley  according  to  certain  plans 
and  specifications  for  a  stipulated  price  to 
be  paid  by  plaintiffs.  Plaintiffs  alleged  in 
their  petition  that  they  were  members  of 
such  board  of  trustees,  and  that  the  suit 
was  instituted  by  them  as  such  building 
committee  for  tbe  use  and  benefit  of  said 
board  of  trustees,  and  also  for  tbe  use  and 
benefit  of  all  persons  who  have  furnished 
labor  or  material  for  the  erection  of  said 
building  and  who  have  not  received  payment 
therefor,  and  tbe  basis  for  their  suit  against 
the  defendants  other  than  the  contractors 
C.  C.  &  E.  H.  Jones  was  a  bond  executed" 
by  such  other  defendants,  but  not  by  the 
contractors,  in  favor  of  plaintiffs  for  the 
faithful  performance  of  the  building  con- 
tract by  the  contractors.  The  defendants 
urged  certain  special  exceptions  to  tbe  peti- 
tion which  were  sustained,  and,  plaintiffs 
declining  to  amend,  the  court  dismissed  their 
suit.  From  sucb  rulings  of  tbe  court  plain- 
tiffs have  prosecuted  this  appeal. 

Tbe  special  exceptions  sustained  by  the 
court  were  as  follows: 

First  That  the  contract  sued  on  was  in- 
valid for  the  reason  that  the  board  of  trus- 
tees could  not  legally  delegate  to  plaintiffs 
as  a  building  committee  authority  to  bind 
the  board  thereby. 

Second.  That  the  petition  failed  to  allege 
authority  from  the  board  to  plaintiffs  to 
enter  into  the  contract  or  to  accept  the  bond. 

Third.  That  tbe  petition  failed  to  aUege 
authority  from  the  board  to  plaintiffs  to 
maintain  the  suit  for  the. use  of  the  board, 
and  that,  In  the  absence  of  a  delegation  of 
such  authority,  the  salt  could  not  be  main- 
tained by  plaintiffs  for  and  In  behalf  of  the 
board. 

Fourth.  That  the  bond  was  invalid  be- 
cause not  accepted  by  the  board,  and  be- 
cause not  signed  by  the  contractors. 

Fifth.  That  there  was  no  authority  under 
tbe  law  for  the  prosecution  of  the  suit  for 
tbe  use  and  benefit  of  those  who  had  fur- 
nished material  or  labor  for  the  erection  of 
the  building  and  who  had  not  received  pay- 
ment therefor. 

Chapter  124,  p.  263,  Acts  29th  Leg.  1905, 
provides  for  the  formation  of  independent 
school  districts,  the  election  of  trustees 
therefor,  prescribing  their  powers  and  duties, 
and  section  84  of  the  act,  which  relates  to 
the  erection  of  public  school  buildings,  reads 
as  follows:  "The  trustees  of  such  school 
district  shall  contract  for  the  erection  of 
such  building  and  superintend  the  construc- 
tion of  tbe  same,  and  the  county  superintend- 
ent shall  draw  his  warrant  or  warrants  upon 
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the  school  fund  so  appropriated  only  upon 
the  accounts  first  approved  by  them."  Sec- 
tion 162  of  the  act  provides  for  the  election 
of  seven  trustees,  and  section  165,  in  part, 
reads  as  follows:  The  trustees  chosen  un- 
der this  act  shall  meet  within  twenty  days 
after  the  election,  or  as  soon  thereafter  as 
possible,  for  the  purpose  of  organizing.  A 
majority  of  said  board  shall  constitute  a 
quorum  to  do  business;  and  they  shall  choose 
from  their  number  a  president;  and  they 
shall  choose  a  secretary,  a  treasurer,  assess- 
or and  collector  of  taxes,  and  other  neces- 
sary officers  and  committees."  *  *  *  By 
the  terms  of  this  statute  it  is  clearly  within 
the  powers  of  the  board  to  appoint  neces- 
sary committees,  and  the  discretion  to  de- 
termine when  the  necessity  exists  for  such 
committees  Is  manifestly  vested  In  the  board; 
and  we  can  perceive  no  valid  reason  why 
such  a  board  cannot  lawfully  appoint  a 
building  committee  to  let  the  contract  pre- 
viously authorized  for  the  erection  of  a 
school  building,  to  take  a  bond  for  the  faith- 
ful performance  of  the  duties  of  the  con- 
tractor, and  to  perform  such  other  duties 
incidental  to  the  completion  of  the  building. 
Hitchcock  v.  Galveston,  86  TJf.  S.  841,  24  L. 
Ed.  659;  Kramrath  v.  Albany,  127  N.  Y. 
575,  28  N.  B.  400;  28  Cyc.  648. 

Plaintiffs  alleged  in  their  petition  that  de- 
fendants 0.  G.  &  B.  H.  Jones  also  agreed 
to  furnish  a  bond  with  good  and  sufficient 
sureties  for  the  faithful  performance  of  the 
contract  to  erect  said  building,  and  that,  in 
compliance  with  such  agreement,  they,  to- 
gether with  the  other  defendants  as  sure- 
ties, did  execute  and  deliver  a  bond  payable 
to  plaintiffs,  wherein  they  "bound  them- 
selves unto  the  plaintiffs,  and  unto  their 
successors  as  a  building  committee,  duly  au- 
thorized by  and  acting  for  the  board  of 
trustees  of  McCauley  independent  school  dis- 
trict of  McCauley,  Fisher  county,  Texas,  In 
the  sum  of  five  thousand  dollars,"  etc.  The 
following  language  used  In  the  above  quota- 
tion from  the  petition,  "Duly  authorized  by 
and  acting  for  the  board  of  trustees  of  Mc- 
Cauley Independent  school  district" — Is  treat- 
ed by  defendants  merely  as  a  recital  in  the 
bond;  but  with  that  contention  we  do  not 
agree.  The  petition  does  not  allege  that  the 
bond  so  recited,  and  we  think  the  language 
last  quoted  should  he  construed  as  an  al- 
legation that  the  acts  of  the  plaintiffs  in  en- 
tering Into  the  contract  with  C.  C.  &  E.  H. 
Jones,  and  in  taking  the  bond  sued  on,  were 
duly  authorized  by  the  board  of  trustees. 
With  such  an  allegation  we  do  not  think 
plaintiffs  were  required  to  allege  that  the 
bond  was  accepted  by  the  board  of  trustees 
as  well  as  by  the  plaintiffs. 

We  are  further  of  the  opinion  that  the 
suit  could  be  maintained  by  plaintiffs  for 
the  use  and  benefit  of  the  board  of  trustees 
of  the  McCauley  independent  school  district, 


as  the  contract  and  bond  were  expressly 
with  plaintiffs  as  the  building  committee; 
thus  vesting  In  them  the  legal  title  to  such 
cause  of  action  as  might  arise  in  favor  of 
the  school  district,  which  in  any  event  would 
be  the  sole  beneficiary.  Railway  v.  Gentry. 
69  Tex.  631,  8  S.  W.  98;  Ward  v.  Hubbard. 
G2  Tex.  559;  DeCordova  v.  Atchison,  13  Tex. 
372;  Tex.  &  Pac.  Ry.  v.  Levlne  (Tex.  Civ. 
App.)  29  S.  W.  514,  and  authorities  there 
cited;  Mechem  on  Agency  (2d  Ed.)  §§  754, 
755;  15  Am.  Pi.  &  Pr.  484-489,  notes;  5  Cyc 
820.  In  the  case  of  Railway  v.  Gentry,  su- 
pra, a  judgment  was  affirmed  In  favor  of 
one  who  held  the  legal  title  to  certain  choses 
in  action,  while  the  equitable  title  to  some 
was  in  other  persons,  and  in  the  opinion  the 
following  language  was  used:  "But  it  is 
well  settled  In  this  state  that  the  holder  of 
the  legal  title  of  a  chose  In  action  ,  may  bring 
suit  upon  It  In  his  own  name,  although  the 
equitable  right  may  be  in  another."  The 
bond  created  no  liability  on  the  part  of  C. 
C.  &  E.  H.  Jones  additional  to  that  created 
by  their  execution  and  delivery  of  the-  con- 
tract to  erect  the  house;  and,  besides,  plain- 
tiffs alleged  In  their  petition  that  the  bond 
was  delivered  to  plaintiffs  by  the  contract- 
ors as  well  as  by  the  sureties.  The  failure 
of  the  contractors  to  sign  the  bond  did  not 
relieve  the  sureties  who  bad  signed  and 
delivered  it  with  the  intention  of  being 
bound  by  it  San  Roman  v.  Watson,  54  Tex. 
259;  Railway  v.  Lockhart  (Tex.  Civ.  App.) 
39  S.  W.  321;  Cockrill  v.  Davie,  14  Mont. 
131,  35  Pac.  958;  Eureka  Sandstone  Co.  v. 
Long,  11  Wash.  161,  39  Pac.  446;  5  Cyc.  741. 
But  we  are  of  the  opinion  that  plaintiffs 
could  not  maintain  the  suit  for  the  use  and 
benefit  of  those  who  had  furnished  labor  or 
material  for  the  erection  of  the  building,  as 
there  was  no  privity  of  contract  between 
such  persons  and  the  defendants,  and  by 
section  85  of  the  act  of  1905,  above  referred 
to,  such  persons  are  expressly  denied  a  me- 
chanic's or  materialman's  Hen  both  on  the 
building  and  on  the  lot  upon  which  it  Is 
erected.  Jones  Lumber  Co.  v.  Vlllegas.  ? 
Tex.  Civ.  App.  673,  28  S.  W.  558;  Santleben 
v.  Alamo  Cement  Co.  (Tex.  Civ.  App.)  25 
S.  W.  143. 

The  judgment  of  the  trial  court  Is  revers- 
ed, and  the  cause  remanded  for  trial  in  ac- 
cordance with  the  views  above  noted. 


CITIZENS'  STATE  BANK  v.  FIRST  NA1. 
BANK  OF  GALVESTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  24, 

1909.) 

1.  Chattel  Mortgages  (f  256*)— Actions  to 
Foreclose — Injunction. 

Where,  under  a  junior  mortgage,  a  sheriff 
advertised  for  sale  50  bead  of  cattle,  and  In 
making  the  sale  would  have  the  right,  unless 
otherwise  directed,  to  sell  the  cattle  singly,  and 
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tile purchasers  could  remove  their  purchases  out 
of  the  couHty  or  state  or  conceal  the  same,  and 
by  so  doing  defeat  a  senior  mortgage  or  entail 
unnecessary  trouble  in  subjecting  the  cattle  to 
it,  an  injunction  restraining  the  sale  until  the 
equities  of  the  parties  could  be  determined  on 
final  trial  was  properly  awarded  at  the  instance 
of  the  senior  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  |  25a*] 

2.  Equity  ({  206*)— Pleading— Dmoi  or 
Failure  to  Dent  Allegations. 

A  sworn  allegation  of  a  cross-bill  not  con- 
troverted by  the  answer  must  be  taken  as  prima 
facie  true. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  I  206.*] 

8.  Chattel  Mortgages  (f  281*)— Actions  to 
Foreclose — Receives. 

Having  enjoined  a  sale  of  cattle  under  a 
mortgage,  ft  was  proper  for  the  court  to  place 
them  in  the  hands  of  a  receiver  pending  the 
trial. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  |  281.*] 

Appeal  from  District  Court,  Galveston 
County ;  Lewis  Fisher,  Judge. 

Action  by  the  First  National  Bank  of  Gal- 
veston against  the  Citizens'  State  Bank  and 
others  for  the  appointment  of  a  receiver,  and 
to  restrain  a  sale  of  cattle  under  a  mortgage 
pending  final  trial.  From  an  order  ap- 
pointing a  receiver  and  restraining  the  sale, 
the  Citizens'  State  Bank  appeals.  Affirmed. 

Win.  B.  Lockhart,  for  appellant  Stewarts, 
Kleberg  ft  Neethe,  for  appellees. 

McMEANS,  X  Appellee  First  National 
Bank  of  Galveston,  on  May  6,  1900,  filed  Its 
petition  against  Max  Stole,  J.  H.  Langbehn, 
the  Citizens'  State  Bank,  and  Henry  Thomas, 
sheriff  of  Galveston  county,  alleging  that  de- 
fendant Stolz  was  Indebted  to  plaintiff  in  the 
sum  of  $375,  which  was  secured  by  a  chat- 
tel mortgage,  dated  May  19,  1908,  and  regis- 
tered In  the  Chattel  Mortgage  Records  of 
Galveston  county  on  same  date,  upon  "20 
milch  cows,  branded  with  a  triangle  having 
a  crescent  at  Its  base,  thus,£,  said  brand 
being  duly  registered  in  Galveston  county, 
and  the  said  cows  being  situated  on  the  dairy 
of  the  said  Max  Stolz  on  Forty-Second  street 
and  Avenue  P,  in  the  city  and  county  of  Gal- 
veston, Tex." ;  that  at  the  time  of  the  execu- 
tion of  said  mortgage  the  defendant  Stolz 
was,  and  thereafter  became,  the  owner  of  a 
large  number  of  cattle,  all  of  which  were 
branded  with  the  same  brand.  It  further  al- 
leged that  on  January  9,  1908,  defendant 
Stolz,  being  Indebted  to  the  Citizens'  State 
Bank  in  the  sum  of  $1,600  executed  to  said 
bank,  as  security  therefor,  a  chattel  mortgage 
on  50  head  of  said  cattle,  and  that  this  mort- 
gage was  duly  registered  in  the  Record  of 
Chattel  Mortgages  of  Galveston  county ;  that 
on  December  15,  1907,  defendant  Stolz,  being 
indebted  to  defendant  J.  H.  Langbehn  in  the 
sum  of  $2,000,  executed  to  him  a  chattel 
mortgage,  as  security  therefor,  on  75  head  of 
said  cattle,  but  that  this  mortgage  was  not 


filed  for  registration  until  September  24, 
1908;  that  thereafter  the  defendant  Citizens' 
State  Bank  instituted  suit  against  Stolz,  In 
the  district  court  of  Galveston  county,  to 
which  plaintiff  and  Langbehn  were  made 
parties,  and  obtained  a  Judgment  for  the 
amount  of  its  debt  and  foreclosure  of  its 
mortgage  lien  upon  50  head  of  Jersey  cows; 
that  thereafter  an  order  of  sale  was  Issued 
on  said  Judgment,  and  placed  in  the  hands  of 
the  sheriff,  Henry  Thomas,  who  had  levied 
the  same  upon,  and  taken  Into  his  possession, 
50  head  of  cattle  to  be  sold  by  him  under 
said  order  of  sale,  and  that  notice  of  sale  had 
been  duly  given,  etc.;  "that  Hens  created  by 
all  of  the  chattel  mortgages  hereinbefore 
more  fully  set  out  are  wholly  inferior  to  the 
lien  created  by  the  chattel  mortgage  In  favor 
of  this  plaintiff  on  20  head  of  said  cattle; 
that  it  is  absolutely  impossible  to  Identify 
which  of  said  cattle  under  said  brand  were 
mortgaged  to  the  other  of  said  mortgagees; 
that  by  virtue  of  said  decree  and  levy  the 
said  Citizens'  State  Bank  claims  to  have  es- 
tablished a  lien  superior  to  that  of  the  plain- 


tiff herein,  and  said  bank  further  claims  the 
right,  as  this  plaintiff  is  informed  and  be- 
lieves, to  select  from  all  the  cattle  owned  by 
the  said  defendant  Stolz,  and  of  the  brand 
described  in  said  mortgages,  60  head  of  said 
cattle  as  to  it  may  seem  best,  and  this  plain- 
tiff would  further  show  that,  owing  to  the 
various  claims  made  by  the  defendants  here- 
in, the  property  on  which  this  plaintiff  has  a 
lien  may  be  removed  to  different  counties, 
and  that  if  the  claims  of  the  said  defendant 
Citizens'  State  Bank  are  upheld,  the  property 
remaining  will  be  wholly  Insufficient  to  dis- 
charge the  debt  due  from  the  defendant  Stols 
to  this  plaintiff;  that  for  the  purpose  of  a 
preservation  of  the  property,  and  for  the  pur- 
pose of  settling  the  equities  between  the  de- 
fendants and  the  plaintiff,  and  to  establish 
the  priority  of  liens  to  which  the  various 
parties  In  Interest  may  be  entitled,  a  receiver 
should  be  appointed  to  take  charge  of  said 
cattle  pending  this  litigation,  and  that  during 
such  time  the  defendant  herein,  the  said  Citi- 
zens' State  Bank,  should  be  enjoined  from 
Belling  the  said  cattle  levied  upon  as  afore- 
said." The  petition  concludes  with  a  prayer 
for  the  appointment  of  a  receiver,  and  for  In- 
junction restraining  the  sheriff  from  selling 
the  cattle  pending  final  trial.  The  petition 
was  duly  verified. 

Defendant  Langbehn  filed  answer  and 
cross-bill,  In  which  he  alleged  that  defendant 
Stolz  was  Indebted  to  him  in  the  sum  of 
$2,500,  and  to  secure  same  said  Langbehn  had 
a  lien  on  75  head  of  Jersey  cows  and  springers 
all  branded  with  triangle,  thus,  ^,  and  being 
the  same  brand  as  that  claimed  by  the  Citi- 
zens' State  Bank  as  the  brand  under  which  It 
held  Hen  on  certain  cattle.  Langbehn  further 
represented  that  his  mortgage  Is  of  prior  date 
to  the  mortgage  of  the  Citizens'  State  Bank, 
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said  Stole.  Tbat  said  Stolz  bad  a  brand  as 
hereinbefore  described,  and  tbat  said  brand 
is  on  100  bead  of  cattle  on  Galveston  Island, 
which  cattle  range  in  value  from  $15  to  $50 
per  head;  tbat  said  Citizens'  State  Bank 
has  undertaken  to  claim  a  Hen  on  and  sell  50 
head  of  cows,  being  the  best  60  bead  out  of 
tbat  brand,  and  that  this  will  operate  to 
prejudice  claim  of  defendant  Langbehn,  and 
tbat  the  right  of  the  Citizens'  State  Bank, 
if  any,  is  merely  to  select  50  head  of  cows  of 
average  quality  and  value.   Langbehn  claim- 
ed lien  on  the  same  identical  cattle  as  those 
mentioned  and  described  in  pleading  filed  by 
the  Citizens'  State  Bank.  Tbat  Langbehn's 
mortgage  was  filed  as  a  chattel  mortgage 
prior  to  the  time  that  the  Citizens'  State 
Bank  instituted  suit  against  Stolz,  mentioned 
in  its  pleading  filed  herein,  and  said  Citizens' 
State  Bank  had  knowledge  of  said  Lang- 
behn's claim  prior  to  its  filing  suit  against 
Stolz,  and  that  said  Langbehn  was  not  a 
party  to  said  suit,  and  is  not  party  to  suit 
under  which  judgment  the  sheriff  had  levied 
on  the  cattle  now  in  his  possession.  That  the 
levy  made  by  the  sheriff  is  not  in  conformity 
with  the  judgment,  which  judgment  fore- 
closes lien  on  50  head  of  cattle  in  the  Moody 
and  Wallis  pasture,  whereas  the  sheriff,  con- 
trary to  said  judgment,  has  proceeded  to 
select  60  head  of  cattle  in  said  brand,  and 
which  cows  were  In  the  possession  of  one 
Hlbbert  and  one  Schaper,  and  which  cows 
were  not  in  the  Moody  and  Wallis  pasture 
at  the  time  the  Citizens'  State  Bank  filed, 
its  suit,  nor  subsequent  thereto,  and  the 
cattle  levied  upon  by  the  sheriff  ate  not  the 
cattle  described  In  said  judgment  That 
sale  of  said  cattle  would  be  to  the  damage 
and  Irreparable  injury  of  defendant  Lang- 
behn. Tbat  said  Stolz  had,  approximately, 
100  head  of  cattle  in  said  brand,  and  it 
would  be  a  great  injury  and  wrong  to  this 
defendant  to  permit  the  sheriff  under  said 
judgment  to  levy  upon  and  sell  60  head  of 
cows,  as  the  cows  left  are  not  of  the  same 
value  of  the  cows  so  selected.  Langbehn 
adopted  the  prayer  of  plaintiff  for  an  injunc- 
tion and  a  receiver,  and  prays  that  the  sher- 
iff and  the  Citizens'  State  Bank  be  enjoined, 
and  tbat  a  receiver  be  appointed  to  take 
charge  of  said  cattle,  and  that  he  be  decreed 
to  have  a  first  and  prior  lien  upon  said  cattle, 
and  for  judgment  of  the  debt  and  foreclosure 
of  the  lien  against  all  parties.  Defendant 
Citizens'  State  Bank  answered,  setting  up 
its  judgment  of  foreclosure,  the  Issuance  and 
levy  of  the  order  of  sale,  and  alleging  that 
the  cattle  levied  upon  were  not  the  same  as 
those  described  In  the  mortgage  of  the  First 
National  Bank,  and  the  superiority  of  its 
mortgage  over  tbat  of  defendant  Langbehn. 

Upon  presentation  by  the  plaintiff  to  the 
district  judge  of  his  petition  for  injunction, 


»anK  or  uaiveston.  May  10,  1006,  filed  for 
record  May  19,  1900,  a  chattel  mortgage  on 
"20  head  of  milch  cows  branded  with  a 
triangle  having  a  crescent  at  the  base,  thus, 
said  brand  being  duly  registered  In  Gal- 
veston county,  and  the  said  cows  being  sit- 
uated in  the  dairy  property  of  said  Max 
Stolz  on  Forty-Second  street  and  Avenue  F 
In  the  city  and  county  of  Galveston,  Tex.,"  to 
secure  a  note  dated  May  19, 1906,  due  90  days 
after  date,  and  payable  to  the  order  of  W. 
N.  Stowe,  cashier,  or  any  renewal  thereof. 
This  mortgage,  at  the  time  of  the  trial,  se- 
cured a  "renewal  note"  for  $375,  dated  Janu- 
ary 21, 1909,  due  in  30  days  with  10  per  cent 
per  annum  interest  after  maturity,  and  10 
per  cent  attorney's  fees.  The  registered 
brand  of  Max  Stolz  was  thus,  Max  Stolz 
executed  to  J.  H.  Langbehn  September  20, 
1907,  filed  for  record  September  24,  1908,  a 
chattel  mortgage  on  "75  Jersey  cows  and 
springers,  branded  thus,  ^,  and  located  at 
Nottingham  in  what  Is  known  as  the  Moody 
and  Wallis  tract"  to  secure  an  indebtedness 
represented  by  a  note  for  $2,000,  in  suit  in 
cause  No.  27,190,  district  court,  Galveston 
county,  Tenth  judicial  district  to  which  suit 
Citizens'  State  Bank  is  a  party. 

Max  Stolz  executed  to  Citizens'  State 
Bank,  December  20,  1907,  filed  for  record 
January  9, 1908,  a  chattel  mortgage  upon  "50 
head  of  Jersey  cows  branded  with  a  triangle 
with  a  semicircle  over  it  point  down,  thus, 
^,  and  located  at  pasture  at  Nottingham, 
known  as  the  Moody  and  Wallis  tract  on  Gal- 
veston Island,  Galveston  county,  Tex„"  to 
secure  a  note  for  $1,600  of  even  date,  execut- 
ed by  him  to  said  Citizens'  State  Bank.  The 
district  court  of  Galveston  county  foreclosed 
the  lien  given  in  said  mortgage  upon  the  50 
head  of  Jersey  cows  described  in  it  and  or- 
dered same  sold  by  the  sheriff  to  satisfy  the 
lien.  Neither  First  National  Bank  nor  Lang- 
behn were  parties  to  this  suit  An  order  of 
sale  duly  issued  in  this  suit  and  sheriff, 
Thomas,  in  obedience  to  it  had,  before  the 
date  of  the  trial,  seized  and  advertised  for 
sale,  in  satisfaction  of  the  judgment  50  head 
of  Jersey  cows  branded  ^,  which  at  the  time 
of  the  seizure  were  in  the  pasture  at  Not- 
tingham known  as  the  Moody  and  Wallis 
tract 

Stolz  testified  that  he  had  from  150  to 
230  head  of  cattle,  and  pretty  near  all  of 
them  were  branded  with  a  triangle  with  a 
half  crescent  over  it  The  same  was  his 'reg- 
istered brand,  and  he  used  no  other.  At  the 
time  he  executed  the  mortgages  no  effort 
was  made  to  point  out  either  20,  60,  or  75 
particular  head  of  cows.  He  had  no  idea 
how  many  head  of  cattle  he  had  on  the  date 
of  the  trial.  At  the  time  Citizens'  State 
Bank  took  its  mortgage  from  Stolz  it  had  no 
actual  knowledge  of  that  J.  H.  Langbehn. 


tare  and  from  the  pasture  to  the  dairy.  The 
sheriff  did  not  know  how  many  cattle  he  found 
In  the  pasture  when  he  made  the  levy.  It 
looked  to  him  like  100  bead  or  so;  there  were 
more  than  50.  He  did  not  go  to  Stole  first 
and  ask  him  to  pick  out  50  head  of  cattle 
to  be  levied  on.  He  did  not  know  anything 
about  the.  value  of  Jersey  cattle.  He  would 
say,  as  to  the  comparative  value  of  the  cat- 
tle be  took  under  the  levy  and  those  be  did 
not  levy  upon,  they  were  all  about  the  same 
cattle,  and  about  the  same  value.  Stolz 
thought  the  best  cattle  had  been  taken,  but 
had  not  been  among  bis  cattle  since  the 
sheriff  made  his  levy.  He  had  been  to  his 
pasture,  but  got  there  pretty  late,  and  did 
not  get  a  chance  to  go  all  over  it,  and  could 
not  approximate  how  many  cattle  were  there. 

Hlbbert  testified  that  there  were  about  4 
cows  left  in  the  pasture  after  the  sheriff 
made  his  levy.  There  were  some  others  in 
town,  and  there  were  some  few  running  on 
the  range.  There  were  some  in  the  Denver 
resurvey.  That  those  left  in  the  pasture 
were  not  worth  anything.  Stolz  testified 
that  be  sold  and  delivered  to  Juneman  30 
cows,  and  his  dairy  route  in  the  city  of  Gal- 
veston, for  $1,000;  that  he  drew  a  draft  on 
Junemhh  for  $1,500  of  that  amount,  and  de- 
livered the  draft  to  Robert  Ingram,  president 
of  the  Citizens'  State  Bank;  that  bis  pur- 
pose in  so  doing  was  to  cancel  the  mortgage 
held  by  said  bank  on  the  50  head  of  cattle; 
that  the  draft  was  in  full  payment  of  the 
amount  secured  by  the  mortgage;  that  In- 
gram accepted  the  draft  as  settlement  of 
the  debt  due  the  Citizens'  State  Bank;  that 
the  sale  was  made  to  Juneman  on  Septem- 
ber 2,  1008,  and  the  draft  was  delivered  to 
Ingram  about  September  3,  1908;  that  when 
be  delivered  the  draft  to  Ingram  it  was  to 
cover  his  indebtedness  to  the  Citizens'  State 
Bank;  and  that  it  -was  so  understood  be- 
tween himself  and  said  Ingram  representing 
said  bank.  Ingram  denied  that  he  accepted 
the  draft  in  settlement  of  Stolz's  indebted- 
ness to  the  bank,  but  declared  that  he  had 
taken  the  draft  for  collection  only,  and  that, 
having  failed  to  collect  the  amount  from 
Juneman,  he  subsequently  returned  the  draft 
to  Stolz. 

After  hearing  the  evidence  the  district 
judge  in  chambers  granted  the  injunction  in 
the.  terms  of  the  prayer  of  the  plaintiff  and 
of  defendant  J.  H.  Langbehn,  and  appointed 
a  receiver  of  the  property.  From  this  order 
the  defendant  Citizens'  State  Bank  has  ap- 
pealed. 

Appellant  presents  in  its  brief  several  as- 
signments of  error,  to  consider  which  in  de- 
tail would,  we  think,  serve  no  useful  purpose. 

There  is  no  question  that  the  mortgage  of 
the  First  National  Bank,  on  the  property  de- 


Appellant  contends  that,  as  the  mortgage 
of  the  First  National  Bank  describes  the 
cows  as  being  branded  with  an  Inverted  sym- 
bol of  the  brand  used  by  Stolz,  the  descrip- 
tion does  not  embrace  the  property  described 
in  its  mortgage.  Whether  it  does  or  not, 
and  whether  such  description  affected  junior 
lienholders  with  constructive  notice  of  the 
prior  mortgage,  are  matters  which  this  court 
will  not  undertake  to  determine  on  this  ap- 
peal, but  leave  them  for  the  lower  court  to 
decide  upon  a  trial  of  the  case  on  Its  mer- 
its. Ordinarily  the  rights  of  a  senior  mort- 
gagee are  not  prejudiced  by  a  sale  of  the 
mortgaged  property  under  a  junior  mortgage. 
The  purchaser,  having  notice  of  the  mort- 
gage Hen,  would  buy  the  property  subject 
thereto.  If,  after  the  purchase,  the  rights  of 
the  senior  llenholder  are  jeopardized,  he 
may  sequester  the  property  in  a  suit  against 
the  mortgagor,  and  make  the  purchaser  a 
party,  and  in  the  proceeding  establish  bis 
superior  right  to  the  property  as  security 
for  his  debt  But  It  does  not  follow  that 
equity  will  not  interfere  to  prevent  a  sale 
and  to  hold  the  property  in  statu  quo  when 
it  appears  that  such  action  la  reasonably  nec- 
essary to  protect  the  security  of  the  prior 
llenholder.  This  would  be  proper  in  any 
case  when  the  property,  being  movable, 
might  become  so  scattered,  or  so  lose  Its 
Identity,  as  to  be  placed  beyond  the  reach  of 
a  writ  of  sequestration,  or  to  render  neces- 
sary the  issuance  of  as  many  writs  as  there 
were  purchasers  of  the  various  articles  of 
mortgaged  property,  and  the  joinder  In  the 
foreclosure  proceedings  of  that  many  defend- 
ants. In  the  Instant  case  It  is  shown  that 
the  sheriff  had  levied  upon,  and  advertised 
for  sale,  50  head  of  Jersey  cows.  In  mak- 
ing the  sale  the  sheriff  would  have  the  right, 
unless  directed  otherwise,  to  sell  them  sin- 
gly. The  purchasers  could,  unless  prevented 
by  proper  process,  remove  their  purchases 
out  of  the-  county  or  state,  or  conceal  the 
same  so  that  it  could  not  be  found,  and  by  so 
doing  defeat  the  plaintiff's  lien,  or  entail  un- 
necessary trouble  and  expense  upon  It  In 
subjecting  the  property  to  Its  mortgage.  Un- 
der the  circumstances  we  do  not  think  that 
it  was  error  for  the  judge  by  injunction  to 
maintain  the  status  quo  until  the  equities 
of  the  parties  can  be  determined  on  final 
trial. 

But  if  there  should  exist  a  doubt  of  the 
right  of  the  First  National  Bank,  under  Its 
sworn  pleading  and  the  evidence,  to  the  Issu- 
ance of  the  injunction,  we  certainly  think 
that  there  can  be  no  question  of  the  correct- 
ness of  the  judge's  order  granting  the  writ 
upon  the  sworn  cross-bill  of  the  defendant 
Langbehn,  one  of  the  allegations  of  which 
is  that  the  mortgage  of  the  Citizens'  State 


lany  as  to  tne  manner  in  wmcn  we  aeDt  naa 
been  paid.  While  his  testimony  was  flatly 
contradicted  by  the  testimony  of  the  other 
witnesses,  nevertheless  the  sworn  allegation 
of  Langbehn's  cross-bill  that  the  debt  had 
been  paid,  not  being  controverted  by  the  an- 
swer of  the  Citizens'  State  Bank,  must  be 
taken  as  prima  fade  true,  and  therefore  the 
judge's  order  enjoining  the  sale  until  the 
truth  or  falsity  of  the  allegation  could  be 
determined  upon  final  trial  was  properly 
made.  Having  enjoined  the  sale,  It  was 
proper  for  the  court  to  place  the  cattle  in 
the  hands  of  a  receiver  pending  the  trial. 

The  order  appealed  from  Is  affirmed. 

Affirmed. 


UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  v.  JASPER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    May  29, 
1909.) 

1.  Principal  and  Surety  ((  66*)— Obliga- 
tion of  Surety— Extension. 

The  obligation  of  the  surety  cannot  be 
extended  beyond  the  terms  of  his  bond,  nor  to 
those  not  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  |  108;   Dec.  Dig.  f 

2.  Judgment  (j  134*)— Default  Judgment. 

While  a  default  judgment  imports  the  truth 
of  every  material  allegation  of  fact  in  the 
petition,  inferences  cannot  be  indulged  beyond 
this. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f  244;  Dec.  Dig.  {  134.*] 

8.  Municipal  Corporations  ($  173*)— Police 
—Liability  of  Surety  on  Official  Bond. 
A  surety  on  a  policeman's  bond  to  a  city 
for  the  faithful  discharge  of  his  duties  is  not 
liable  for  an  unlawful  assault  committed  by  the 
officer,  where  the  bond  is  not  executed  for  the 
benefit  of  persons  not  parties  thereto,  and  there 
is  no  city  ordinance  authorising  suits  on  such 
bonds  by  persons  injured  by  the  unlawful  act 
of  policemen. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Colorations,  Cent  Dig.  §5  399,  400;  Dec  Dig. 

4.  Municipal  Corporations  (1 173*)— Police 
—Liability  of  Surety  on  Official  Bond. 
Neither  the  act  of  June  10,  1897  (Gen. 
Laws  1897,  p.  244,  c.  165),  authorizing  corpo- 
rations with  certain  exceptions  to  become  sure- 
ties, nor  any  other  law  of  this  state,  authorizes 
suit  on  official  bonds  given  by  policemen  of  a 
municipality  for  injuries  unlawfully  inflicted  by 
such  policemen  on  persons  not  parties  to  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ft  399,  400;  Dec  Dig. 

Error  from  District  Court,  Tarrant  Coun- 
ty; W.  T.  Simmons,  Judge. 

Action  by  W.  S.  Jasper  against  the  United 
States  Fidelity  ft  Guaranty  Company  and  an- 
other.   There  was  a  Judgment  for  plaintiff, 


ror.  McCart,  Bowlln  &  McCart,  for  defend 
ant  In  error. 

CONNER,  O.  J.  This  suit  was  Instituted 
In  the  district  court  by  defendant  in  error 
W.  S.  Jasper  against  Tom  Haynie  and  plain- 
tiff In  error,  the  United  States  Fidelity  ft 
Guaranty  Company,  surety  on  the  official 
bond  of  said  Haynie  as  a  policeman  of  the 
city  of  Ft  Worth  in  the  sum  of  $500,  to  re- 
cover $2,500  actual  and  $2,500  exemplary 
damages  for  an  alleged  malicious  and  unlaw- 
ful assault  and  battery  by  Tom  Haynie  upon 
W.  S.  Jasper  on  the  7th  day  of  February, 
1908.  On  May  22,  1908,  judgment  by  de- 
fault was  rendered  against  said  Tom  Haynie 
and  plaintiff  in  error  for  the  sum  of  $500; 
the  judgment  reciting  that  said  defendants 
had  been  duly  cited,  and  that  they  had  fail- 
ed to  appear  and  answer. 

Plaintiff  In  error  within  due  time  sued  out 
the  present  writ  of  error,  and,  among  other 
things,  contends  that  the  judgment  was  un- 
authorized, in  that  the  petition  upon  which 
It  is  predicated  contained  no  allegation  of 
an  ordinance  or  law  of  the  city  of  Ft  Worth 
authorizing  suits  by  individuals  upon  such 
bonds  as  the  one  sued  upon.  We  are  of  opin- 
ion that  the  contention  must  be  sustained. 
The  obligation  of  the  surety  cannot  be  ex- 
tended beyond  the  terms  of  his  bond  nor  to 
those  not  parties  thereto.  While  the  Judg- 
ment imports  the  truth  of  every  material 
allegation  of  fact  made  in  the  petition,  In- 
ferences cannot  be  indulged  beyond  this.  The 
policeman  Haynie  must  therefore  be  held  lia- 
ble to  defendant  in  error  for  the  unlawful 
assault  exhibited  by  the  pleading  upon  which 
the  judgment  rests,  but  plaintiff  in  error,  as 
appears  from  the  petition,  not  being  a  party 
to  such  assault  and  the  bond  given  by  plain- 
tiff In  error  to  secure  the  faithful  and  Im- 
partial discharge  of  Haynie's  duties  as  a 
policeman  having  been  made  to  the  city  6f 
Ft  Worth,  is  not  liable  to  defendant  in  er- 
ror in  the  absence  of  averment  that  the  bond 
was  executed  for  the  benefit  of  persons  not 
parties  thereto,  and  in  the  absence  of  an 
ordinance  of  the  city  authorizing  suits  upon 
such  official  bonds  by  persons  Injured  by  the 
unlawful  acts  of  Its  policemen.  See  Cushlng 
v.  Llckert,  79  Neb.  384,  112  N.  W.  616;  Alex- 
ander v.  Ison,  107  Ga.  745,  33  S.  E.  657; 
Clough  v.  Worsham,  32  Tex.  Civ.  App.  187, 
74  S.  W.  352;  McRea  v.  McWilliams,  58  Tex. 
328;  Rice  v.  Vasmer  (Tex.  Civ.  App.)  110  S. 
W.  1005;  State  v.  Harris,  89  Ind.  363,  46  Am. 
Rep.  169;  White  v.  Wllkins,  24  Me.  299; 
State  v.  Nichol,  76  Tenn.  (8  Lea)  657;  Todd 
v.  McClenahan,  2  Ky.  304. 

Defendant  in  error  cites  as  supporting  a 
contrary  view  Holliman  v.  Carroll,  27  Tex. 


•For  other  cue*  ue  sum  topio  and  section  NUMBER  in  Dec.  &  Am.  Dig«.  1907  to  date,  &  Reporter  Indexes 


or  in  order  to  create  a  liability  on  tne  pan 
of  the  surety  must  bare  been  done  vlrtute 
officii,  and  not  whether,  as  here,  the  party 
suing  has  right  of  recovery  at  alL  In  the 
case  of  sheriffs  we  now  have  and  hare  long 
had  a  state  law  which  authorizes  suits  upon 
their  official  bonds  "in  the  name  of  any  per- 
son injured."  Rev.  St.  1895,  art  4892;  Mc- 
Rea  v.  McWUliams,  supra.  But  we  have  no 
similar  law  of  the  state  so  authorizing  suits 
upon  official  bonds  given  by  policemen  of  mu- 
nicipalities. Nor,  however  desirable  it  may 
be  in  a  public  sense,  was  such  authority  given 
in  the  act  approved  June  10, 1897  (Gen.  Laws 
1897,  p.  244,  c  165),  authorizing  corpora- 
tions, with  certain  exceptions,  to  become 
sureties. 

We  conclude  that,  as  to  plaintiff  in  error, 
the  petition  showed  no  right  of  recovery,  and 
the  Judgment  therefore  as  to  such  plaintiff 
must  be  reversed  and  the  cause  remanded; 
the  judgment  as  against  Tom  Haynle  not  be- 
ing disturbed. 


MISSOURI,  K.  it  T.  RT.  CO.  OP  TEXAS 
et  al.  v.  STARK  GRAIN  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    July  1, 
1909.) 

1.  Carriers  (§  99*)  —  Transportation  of 
W ii eat  —  Action  for  Delay  —  Rush  of 
Business  as  Defense. 

In  a  suit  against  carriers  for  delay  in 
transporting  wheat,  defendants,  having  express- 
ly contracted  to  transport  without  stipulating 
tor  exemption  for  delay  caused  by  an  extraordi- 
nary rush  of  business,  cannot  defend  on  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  418;  Dec  Dig.  §  99.*] 

2.  Trial  (§  207*)  —  Shipment  of  Wheat  — 
Action  for  Delay  —  Instructions  —  Evi- 
dence to  Support. 

Where,  in  an  action  against  connecting 
carriers  for  delay  in  a  shipment  of  wheat,  a  bill 
of  lading  was  introduced  in  evidence,  without 
objection  and  without  a  request  that  it  be  lim- 
ited to  a  particular  defendant,  there  was  no 
error  in  refusing  an 'instruction  that  it  was  not 
binding  on  another  defendant,  as  to  the  amount 
of  wheat  shipped. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  207.*] 

Appeal  from  District  Court,  Collin  County; 
J.  M.  Pearson,  Judge. 

Action  by  the  Stark  Grain  Company  and 
others  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  and  others. 
There  was  a  judgment  for  plaintiffs  against 
the  defendant  named  and  the  defendant  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
and  they  appeal.  Affirmed. 

Coke,  Miller  &  Coke  and  Garnett  &  Hughs- 
ton,  for  appellants.  J.  R.  Gough  and  Aber- 
natby  &  Abernathy,  for  appellees. 


ny,  Missouri,  Kansas  &  Texas  Kauway  com- 
pany of  Texas,  and  Houston  &  Texas  Cen- 
tral Railroad  Company  to  recover  the  sum 
of  $1,009  for  delay  in  the  shipment  of  cer- 
tain cars  of  wheat  from  St  Louis,  Mo.,  to 
Piano,  Tex.  The  defendants  answered  by 
general  demurrer,  general  denial,  specially  a 
clause  in  the  bUl  of  lading  limiting  liability 
to  damage  done  on  their  respective  lines, 
and  that  there  was  an  unusual  and  extraor- 
dinary rush  of  business  that  caused  the 
delay,  and  said  shipment  was  transported 
as  soon  as  practicable  under  the  then  ex- 
isting conditions,  etc.  A  trial  resulted  in  a 
verdict  and  Judgment  against  the  Missouri. 
Kansas  &  Texas  Railway  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny of  Texas  for  $789.50,  and  in  favor  of  the 
Houston  tc  Texas  Central  Railroad  Compa- 
ny. From  the  judgment  against  them,  the 
two  Missouri,  Kansas  &  Texas  Railway  Com- 
panies appeal. 

The  court  sustained  a  special  exception  to 
the  part  of  defendants'  answer  setting  up 
the  plea  of  unusual  and  extraordinary  rush 
of  business,  etc.  This  ruling  of  the  court 
the  appellants  assign  as  error.  The  plea 
did  not  allege  an  express  contract  of  exemp- 
tion from  damages  for  delay  on  account  of 
rush  of  business,  and,  besides,  the  evidence 
shows  that  there  was  no  exemption  on  said 
account  stipulated  for  by  said  companies. 
Therefore  no  harm  was  done  by  the  sustain- 
ing of  said  exception.  The  defendants,  hav- 
ing made  an  express  contract  to  transport 
the  wheat  without  making  a  stipulation  for 
exemption  for  delay  caused  by  an  extraordi- 
nary rush  of  business,  etc.,  cannot  defend  on 
that  ground.  Railway  Co.  v.  Oil  Co.  (Tex. 
Civ.  App.)  118  S.  W.  776. 

Tbe  evidence  shows  that  in  October,  1907. 
several  cars  of  wheat  were  delivered  to  the 
Missouri,  Kansas  &  Texas  Railway  Company 
at  St  Louis,  Mo.,  consigned  to  the  appel- 
lees at  Piano,  Tex.,  for  which  the  railway 
company  issued  its  bill  of  lading.  There 
was  delay  in  the  transportation  and  delivery 
of  said  wheat  beyond  a  reasonable  time. 
From  the  time  said  wheat  should  have  been 
delivered  until  the  time  it  was  delivered  it 
declined  in  value  to  an  amount  equal  to 
the  verdict  of  the  Jury.  Appellants'  four- 
teenth assignment  is:  "The  court  erred  In 
refusing  defendants'  requested  charge  No. 
5,  requested  by  the  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas,  which  is  as 
follows:  'You  are  Instructed  that  the  re- 
citals In  the  several  bills  of  lading,  stating 
or  showing  the  amount  of  wheat  in  the  sev- 
eral cars  In  question,  are  not  binding  upon 
this  defendant;  and  there  being  no  proof 
before  you  showing  what  amount  of  wheat 
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was  In  each  ear.  nor  what  amount  there 
was  In  all  of  them,  the  evidence  will  not 
support  a  verdict  against  this  defendant  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny of  Texas,  and  yon  will  therefore  find  in 
its  favor  against  the  plaintiff  company."' 
It  Is  contended  that,  "before  any  judgment 
could  be  found  against  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  there 
should  have  been  some  proof  as  to  how  much 
wheat  was  In  the  cars."  There  was  no 
objection  to  the  Introduction  of  the  bin  of 
lading,  nor  any  request  at  the  time  of  Its 
Introduction  that  it  be  limited  to  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Besides,  there  was  other  evidence  Introduced 
showing  the  amount  of  the  wheat  contain- 
ed in  the  cars. 

There  are  numerous  other  assignments 
that  have  not  been  specifically  mentioned 
here;  but  all  have  been  carefully  considered 
by  us,  and  we  are  of  the  opinion  that  none 
of  them  point  out  reversible  error. 

The  evidence  is  sufficient  to  support  the 
verdict,  and  the  judgment  Is  affirmed. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v. 
SCIIUESSLER.  ' 

(Court  of  Civil  Appeals  of  Texas.    June  14, 
1009.   Rehearing  Denied  June  80,  1909.) 

1.  Railroads  (J  114*)— Injury  by  Detect  in 
Street— Persons  Causing  Defect— Lia- 
bility—Jury  Question. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  by  stepping  through  a 
plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  tracks  where  they 
crossed  the  street,  evidence  held  to  raise  the 
•issue  whether  defendant  did  not  impliedly  in- 
vite the  public  to  use  the  passageway  by  fail- 
ing to  completely  close  it  or  warn  off  trespass- 
ers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  114.*] 

2.  Railroads  ($  113*)— Injury  by  Defective 
Stbeet— Liability  of  Person  Causing  De- 
fect—Operation— Injuries  to. 

That  a  railroad  company  intended,  when  it 
partly  closed  a  street  under  authority  of  the 
city  while  it  was  making  an  excavation  there- 
under, that  the  walk  laid  across  it  should  only 
be  used  by  its  employes,  did  not  make  others 
who  might  use  it  trespassers,  unless  its  inten- 
tion was  communicated  to  the  public  in  some 
manner. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  i  113.*] 

3.  Negligence  (f  71*)— Contributory  Neg- 
ligence—Choosing  Unsafe  Way. 

The  rale  that  one  voluntarily  choosing  an 
unsafe  way  when  there  is  a  safe  one  is  guilty 
of  contributory  negligence  is  only  applicable 
where  one  of  the  ways  is  so  unsafe  that  a  per- 
son of  ordinary  prudence  would  not  choose  it 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  |  98;  Dec.  Dig.  §  7L*J 


4.  Railroads  (|  114*)— Injury  by  Detect  in 
Street— Liability  of  Person  Causing  De- 
fect—Contributory Negligence. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  by  stepping  through  a 
plank  walk,  laid  over  an  excavation  which  de- 
fendant was  making  under  its  track  where  it 
crossed  a  street,  .whether  plaintiff  was  guilty 
of  contributory  negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  114.*] 

5.  Railroads  (f  114*)— Injury  by  Defect  in 
Street— Trespasser— Evidence. 

In  an  action  against  a  railroad  company 
for  injuries  sustained  by  stepping  through  a 
plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  track  where  it 
crossed  a  city  street,  which  had  been  partly 
closed  and  fenced,  evidence  held  to  sustain  a 
finding  that  plaintiff  was  not  a  trespasser  in 
going  upon  the  walk. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  114.*] 

0.  Railroads  (|  114*)— Injury  by  Defect  in 
Street— Contributory  Negligence  —  Evi- 
dence. 

In  an  action  against  a  railroad  company 
for  injuries  sustained'  by  stepping  through  a 
plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  tracks  where  they 
crossed  a  city  street,  evidence  held  to  snstain  a 
finding  that  plaintiff  was  not  gnilty  of  contribu- 
tory negligence  in  using  the  walk. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  |  114.*] 

7.  Railroads  (|  113*)— Injury  from  Defect- 
ive Street— Liability  of  Person  Causing 
Defect— Care  Required. 

If  the  public  could  assume  that  a  board 
walk  which  defendant  railroad  company  placed 
across  its  tracks  while  it  was  excavating  under 
a  street  over  which  the  tracks  ran  was  placed 
there  for  its  use,  and  defendant  permitted  such 
use.  It  was  bound  to  use  ordinary  care  to  keep 
the  walk  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  {  113.*] 

8.  Trial  (|  203*)— Submission  of  Issues. 

Issues  which  were  raised  by  the  pleadings 
and  evidence  were  properly  submitted  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  478;  Dec  Dig.  f  203.*] 

9.  Damages  ({  218*)  —  Instructions— Per- 
manent Injuries. 

Where,  in  a  personal  injury  action,  the 
evidence  warranted  a  finding  that  plaintiff's  im- 
paired incapacity  to  work  might  be  permanent, 
the  court  properly  submitted  plaintiff's  impair- 
ed future  earning  ability  as  an  element  of  dam- 
age. 

[Ed.  Note.— For  other  cases,  Bee  Damages, 
Cent.  Dig.  §{  631,  653;  Dec.  Dig.  5  216.*] 

10.  Trial  (§  260*)— Instructions— Requests 
—Instructions  Already  Given. 

Where  the  issues  raised  by  the  pleadings 
and  evidence  were  sufficiently  submitted  in  the 
court's  charge,  special  charges  requested  were 
properly  refused. 

[Ed.  Note.— For  other  canes,  see  Trial,  Cent 
Dig.  {  631 ;  Dec  Dig.  §  260.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Chas.  E.  Ashe,  Judge. 

Action  by  M.  L.  Scbuessler  against  the 
Galveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 
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PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellee  to  recover  damages  for  Injuries 
to  her  person  alleged  to  hare  been  caused 
by  the  negligence  of  appellant  and  others. 
Plaintiff  received  the  injuries  of  which  she 
complains  by  reason  of  the  giving  way  or 
displacement  of  one  of  the  planks  consti- 
tuting a  walkway  over  a  tunnel  under  de- 
fendant's track  in  Montgomery  street  in  the 
city  of  Houston.  The  acts  of  negligence  up- 
on which  the  liability  of  defendant  is  pred- 
icated are  particularized  in  the  petition  as 
follows : 

"(a)  That  said  defendants  negligently  and 
carelessly  constructed  and  provided  a  defect- 
ive, Insecure,  and  insufficient  bridge  or  pas- 
sageway over  the  excavation  or  tunnel  which 
was  being  constructed  by  them  in  said  Mont- 
gomery avenue,  in  that  a  portion  of  the  floor 
thereof  was  so  unsafe  and  defective  as  to 
cause  plaintiff  to  fall,  as  aforesaid,  and  that, 
as  a  result  of  the  defective  construction  of 
said  bridge  or  passageway,  plaintiff  received 
the  injuries  complained  of. 

"(b)  The  defendants,  after  having  con- 
structed said  bridge  or  passageway  over  said 
tunnel,  for  the  use  of  the  public  in  passing 
upon  said  Montgomery  avenue  over  said  tun- 
nel, negligently  failed  and  neglected  to  keep 
and  maintain  said  bridge  in  a  safe  and  prop- 
er condition  for  the  uses  and  purposes  for 
which  it  was  constructed,  designed,  and  used. 

"(c)  In  that  said  defendants  constructed 
and  maintained  said  bridge  or  passageway, 
over  said  tunnel,  which  was  obviously  desig- 
nated and  Intended  to  be  used  by  pedestrians 
in  passing  upon  said  street,  and  to  enable 
them  to  pass  over  said  tunnel,  and  by  reason 
of  the  defendants  having  constructed  said 
bridge  at  said  point  upon  said  street,  they 
invited  the  public,  and  especially  this  plain- 
tiff, to  use  the  same  for  the  purpose  for 
which  the  same  was  obviously  constructed  and 
intended,  and  to  walk  over  the  same  In  pass- 
ing along  said  street  and  over  said  tunnel; 
that  the  construction  and  maintenance  of 
said  bridge,  in  the  manner  as  hereinbefore 
alleged,  constituted  an  invitation  upon  the 
part  of  said  defendants  to  the  public,  and 
especially  this  plaintiff,  to  walk  over  and 
use  the  same  for  the  purpose  of  crossing  said 
tunnel,  and  that,  after  having  so  constructed 
the  same,  said  defendants  negligently  failed 
to  so  construct  and  maintain  the  same  so 
that  it  could  be  used  for  the  purpose  intend- 
ed, with  safety." 

The  appellant  pleaded  general  demurrer, 
general  denial,  and  specially  answered  de- 
nying that  at  the  time  of  the  accident  the 
appellee  was  acting  upon  an  invitation  on 
the  part  of  appellant,  but  that  prior  to  said 
accident,  under  authority,  and  by  the  direc- 
tion of  the  government  of  the  city  of  Hou- 
ston, and  acting  under  supervision  and  or- 


Houston,  and  that  the  said  city  of  Houston, 
for  the  purpose  of  constructing  said  tunnel, 
had  caused  and  ordered  the  said  Montgomery 
avenue,  at  its  points  of  intersection  with  ap- 
pellant's tracks,  to  be  closed  and  abandoned 
for  the  purpose  of  public  traveling,  and  or- 
dered and  directed  by  ordinance  that  the 
crossing  by  travelers  over  the  surface  of  ap- 
pellant's tracks  and  roadbed,  at  the  Inter- 
section of  Montgomery  avenue,  should  cease 
and  discontinue.  That,  on  the  occasion  of 
the  alleged  Injury  to  appellee,  that  portion 
of  Montgomery  avenue  at  the  intersection  of 
its  tracks  and  roadbed,  and  upon  the  surface 
thereof,  was  not  a  public  thoroughfare,  nor 
designed  to  be  used  as  such,  but  the  travel 
of  the  public  thereon  was  excluded.  That,  on 
the  occasion  of  the  alleged  injury,  appellee 
was  walking  upon  the  tracks  and  roadbed  of 
appellant  at  and  In  the  vicinity  of  their  in- 
tersection with  said  Montgomery  avenue,  and 
that  she  was  then  and  there  a  trespasser  up- 
on the  tracks  and  property  of  appellant,  and 
she  then  and  there  Improperly  and  negligent- 
ly entered  upon  the  tracks  and  roadbed  of 
appellant  extending  over  the  excavation  then 
and  there  existing  and  being  made,  in  the 
course  of  constructing  said  tunnel  as  ordered 
by  the  city,  and  she  stepped  upon  some  of 
the  planks  that  were  placed  there  temporari- 
ly for  use  of  appellant's  employes,  and  not 
for  the  public,  taking  no  precaution  what- 
ever for  her  own  safety,  thus  contributing  to 
her  own  alleged  injury.  That  appellee  knew 
appellant's  said  premises  were  not  in  a  rea- 
sonably safe  condition  for  her,  as  a  pedestri- 
an, to  walk  upon  or  over.  That  she  knew 
said  street,  at  said  place,  had  been  closed  by 
the  city,  and  knew,  or  by  the  exercise  of  or- 
dinary care  would  have  known,  that  that 
portion  of  Montgomery  avenue  intersecting 
appellant's  tracks  and  roadbed  where  said 
tunnel  was  being  constructed,  under  the  or- 
ders and  ordinances  of  the  city  of  Houston, 
was  torn  up  and  was  not  in  a  safe  or  prop- 
er condition  for  her  to  walk  over,  and  that 
she  would  likely  be  Injured  thereby;  never- 
theless, she  carelessly  trespassed  upon  the 
premises  of  appellant,  and  walked  along  and 
on  the  line  of  its  tracks  and  upon  its  road- 
bed, and  walked  upon  the  loose  planks  that 
were  placed  temporarily  upon  the  ties  over 
the  excavation,  as  aforesaid,  and  thus, 
through  her  own  want  of  vigilance  and  ordi- 
nary care,  she  caused  or  contributed  to  her 
alleged  injury. 

Plaintiff  dismissed  her  suit  as  to  the  other 
defendants. 

The  trial  by  a  jury  In  the  court  below  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
plaintiff  against  appellant  for  the  sum  of 
11,800. 

Prior  to  the  date  of  appellee's  injury  the 
appellant,  by  permission  of  the  city  of  Hous- 
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ton,  under  authority  of  an  ordinance  of  said 
city,  began  the  construction  of  a  tunnel  un- 
der its  tracks  on  Montgomery  avenue  in  said 
city.  At  the  time  of  the  accident  the  work 
of  constructing  this  tunnel  had  been  in  prog- 
ress for  some  time,  and  the  earth  had  been 
removed  from  under  the  tracks  to  a  depth  of 
six  or  eight  feet,  and  the  track  was  sup- 
ported by  timbers  placed  upon  upright  pil- 
lars. On  either  side  of  this  excavation  a 
plank  walk  had  been  constructed  by  appel- 
lant for  the  use  of  persons  desiring  to  pass 
along  said  street.  These  walks  were  connect- 
ed by  a  bridge  or  passageway  over  said  ex- 
cavation, which  was  constructed  by  placing 
heavy  planks  between  the  rails  of  one  of  the 
tracks  crossing  the  excavation  and  also  along 
both  sides  of  said  track,  covering  a  space  of 
about  6  feet,  the  entire  width  of  said  bridge 
or  passageway  being  about  16  feet  The 
planks  of  which  this  bridge  was  constructed 
were  laid  close  together  and  formed  a  solid 
floor  covering  the  excavation  to  the  extent 
stated.  These  planks  were  nailed  only  suffi- 
ciently to  keep  them  as  placed  temporarily. 
Montgomery  avenue  runs  north  and  south, 
and  at  the  place  at  which  the  tunnel  was  be- 
ing constructed  it  is  crossed  at  right  angles 
by  a  number  of  tracks  of  appellant  railroad. 
When  appellant  began  the  construction  of  the 
tunnel  it  built  a  fence  on  both  sides  of  its 
tracks,  partially  Inclosing  that  portion  of  the 
street  in  which  the  tunnel  was  being  con- 
structed. This  fence  could  not  be  built  across 
.the  tracks  so  as  to  entirely  Inclose  the  tunnel 
without  preventing  their  use,  but  It  served 
as  a  barrier  to  the  use  of  the  street  at  this 
place  except  by  pedestrians,  for  whose  ac- 
commodation the  walk  on  either  side  of  the 
excavation  was  constructed  as  before  stated. 
The  passageway  or  bridge  across  the  excava- 
tion before  described  was  constructed  by  ap- 
pellant for  the  use  of  its  employes,  and  was 
not  Intended  for  the  use  of  the  public;  but 
the  evidence  shows  that  It  was  generally  used 
by  the  public  In  crossing  from  one  side  of 
♦he  street  to  the  other,  and  that  appellant 
knew  that  it  was  so  used.  There  was  evi- 
dence that  persons  bad  been  occasionally  told 
by  the  contractor  in  charge  of  the  work  not 
to  walk  across  this  excavation,  but  no  warn- 
ing signs  were  placed  at  either  end  of  the 
passageway  covering  said  excavation.  A 
watchman  was  kept  on  the  north  side  of  the 
tracks  to  prevent  persons  in  vehicles  using 
Montgomery  avenue  from  driving  over  the 
tracks  at  this  place. 

On  the  morning  of  her  injury  the  appellee, 
who  lives  on  the  south  side  of  and  near  ap- 
pellant's road  several  blocks  west  of  Mont- 
gomery avenue,  left  her  home  to  attend  serv- 
ices at  a  church  situated  on  the  north  of  ap- 
pellant's tracks  several  blocks  east  of  Mont- 
gomery avenue.  The  most  convenient  and 
usual  way  for  her  to  go  from  her  home  to  the 
church  was  to  follow  a  walkway  or  path 
which  ran  along  the  south  side  of  the  rail- 
road right  of  way  near  the  tracks  until  she 


reached  a  street  east  of  Montgomery  avenue, 
at  which  place  she  crossed  the  railroad  tracks 
and  proceeded  north  along  said  street  until 
she  reached  the  church.  This  pathway  was 
obstructed  by  the  fencing  before  mentioned 
on  the  south  side  of  the  tracks  on  Montgom- 
ery avenue,  and  when  she  reached  this  place 
she  turned  north  along  the  walkway  before 
mentioned  on  the  west  side  of  the  tunnel, 
and  when  she  reached  the  bridge  or  passage- 
way over  the  excavation  she  crossed  over 
same  to  the  walkway  constructed  along  the 
opposite  side  of  the  tunnel,  which  she  follow- 
ed south  until  she  regained  the  path  before 
mentioned,  along  which  she  continued  her 
journey.  She  returned  from  church  by  the 
same  route  she  had  taken  in  going,  and  while 
crossing  the  bridge  or  passageway  over  the 
excavation  in  Montgomery  avenue  the  end  of 
one  of  the  planks  in  the  floor  of  the  bridge 
gave  way  or  tilted  down,  and  her  foot  and  leg 
slipped  through  and  was  caught  and  held  by 
the  rebounding  plank.  She  was  thrown  down, 
and  received  wounds  and  bruises  which  caus- 
ed her  to  suffer  much  pain  and  greatly  re- 
duced her  capacity  for  work  of  any  kind.  She 
still  suffers  as  a  result  of  these  injuries,  and 
the  evidence  as  to  her  present  condition  war- 
rants the  conclusion  that  her  suffering  and 
incapacity  from  said  injuries  will  continue 
for  an  indefinite  length  of  time,  and  may  be 
permanent. 

The  giving  way  of  the  plank  upon  which 
appellee  stepped  was  due  to  the  fact  that 
the  end  upon  which  she  stepped  did  not 
reach  the  crossplece  of  timber  upon  which  it 
should  have  rested.  There  was  nothing  in 
the  appearance  of  the  plank  when  appellee 
stepped  upon  it  to  indicate  that  it  was  not 
properly  supported.  The  bridge  or  passage- 
way was  intended  to  be  made  safe  for  per- 
sons to  walk  over,  but,  as  before  stated,  was 
constructed  for  the  use  of  appellant's  em- 
ployes, and  with  no  Intention  of  its  being 
used  by  the  public  Appellee  supposed  when 
she  went  upon  it  that  It  was  placed  there  for 
the  use  of  the  public,  and  there  was  nothing 
to  indicate  that  it  was  not  so  intended  or 
that  it  was  not  safe  for  her  to  use  it  She 
could  very  easily  have  turned  south  when 
she  reached  Montgomery  avenue  and  walked 
around  the  fence  before  mentioned  inclosing 
the  south  end  of  the  tunnel.  This  route 
would  have  been  one  or  two  hundred  feet 
farther,  and  there  was  rubbish  and  material 
around  the  end  of  the  tunnel  which  would 
have  probably  made  the  walking  there  some- 
what inconvenient,  but  the  way  would  have 
been  safe.  The  accident  occurred  on  Sunday 
morning,  and  work  on  the  tunnel  was  sus- 
pended for  that  day. 

The  ordinance  under  which  the  tunnel  was 
constructed  contains  the  following  provi- 
sions: 

"Sec  3.  That  whenever  the  said  subway 
shall  be  constructed  and  completed  as  herein 
directed  and  required,  Montgomery  avenue 
as  a  thoroughfare,  and  all  travel  or  right  of 
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mereuiier  ue  umawrui,  ana  mencerortn  sucn 
thoroughfare,  and  all  travel  or  right  of  trav- 
el along  Montgomery  avenue,  at  the  intersec- 
tion of  said  avenue  with  the  tracks  of  said 
railway  company  shall  be  through  and  along 
said  subway  exclusively  and  all  claim  of  the 
city  of  Houston  in  or  to  Montgomery  avenue, 
at  the  intersection  thereof  with  the  tracks 
of  said  railway  company,  at  grade  or  other- 
wise, except  in  and  through  the  said  subway, 
is  hereby  relinquished  and  released  to  the 
said  railway  company,  for  the  sole  and  ex- 
clusive benefit  of  it  and  of  its  successors  and 
assigns,  and  the  said  railway  company  shall 
have  the  right,  and  is  hereby  authorized  and 
employed,  upon  the  construction  and  comple- 
tion of  said  subway,  to  lay  and  construct  all 
such  additional  tracks  across  Montgomery 
avenue,  above  said  subway,  at  the  intersec- 
tion of  said  avenue  with  the  tracks  of  said 
company,  as  It  may  desire;  said  addition- 
al tracks  to  be  constructed  and  maintained 
as  per  plans  and  specifications  for  tunneling 
under  said  tracks  now  laid  at  the  said  inter- 
section; the  city  of  Houston  reserving  the 
right,  however,  to  widen  said  tunnel  or  sub- 
way, or  construct  a  viaduct  over  said  tracks 
of  said  railway  company  at  said  point  should 
the  necessities  of  the  public  hereafter  demand 
that  same  be  done." 

"Agreement 

"Fifth.  The  contractor  hereby  agrees  to 
observe  all  city  ordinances  in  relation  to  ob- 
structing streets,  keeping  open  passage  ways 
and  protecting  the  same  when  exposed,  main- 
taining signals,  and  agrees  to  erect  and  main- 
tain good  and  sufficient  guards,  barricades 
and  signals  at  all  unsafe  places,  at  or  near 
said  work  and  improvement  contemplated 
herein  to  be  done  or  made." 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant. 
The  contentions  under  this  assignment  are: 
First,  that  there  being  no  evidence  of  either 
an  expressed  or  Implied  invitation  on  the 
part  of  the  appellant  for  the  appellee  to  use 
the  passageway  along  Its  track  over  said  tun- 
nel, appellee  was  a  trespasser  upon  appel- 
lant's track,  and  appellant  owed  her  no  duty 
to  keep  said  passageway  safe;  and,  second, 
that  the  undisputed  evidence  shows  that  ap- 
pellee, having  a  safe  way  along  which  she 
could  have  reached  her  destination,  volunta- 
rily chose  the  dangerous  way,  and  therefore 
is  not  entitled  to  recover  for  Injuries  received 
as  the  result  of  such  voluntary  choice  on  her 
part. 

We  do  not  think  either  of  these  contentions 
is  sound  Waiving  the  question  of  whether 
the  appellant  under  the  provisions  of  the  or- 
dinance above  set  out  had  the  right  to  pre- 


mvitanon  on  tne  part  or  appellant  for  the 
use  by  the  public  of  the  passageway,  the  in- 
security of  which  caused  appellee's  Injuries. 
This  bridge  or  passageway  was  placed  over 
the  excavation  in  the  street  in  a  position  con- 
venient for  use  by  the  public.  There  was 
nothing  In  the  character  of  the  structure 
which  indicated  that  it  was  not  intended  to 
be  so  used  or  that  it  was  unsafe,  and  the  un- 
disputed evidence  shows  that  it  was  general- 
ly used  by  the  public  with  the  knowledge  of 
the  appellant.  The  Intention  of  the  appel- 
lant that  it  should  only  be  used  by  its  em- 
ployes would  not  make  others  who  might  use 
It  trespassers,  unless  such  Intention  was  made 
known  to  the  public  In  some  proper  way,  and 
it  cannot  be  said  that  appellee  or  the  general 
public  would  be  charged  as  a  matter  of  law 
with  knowledge  of  such  intention  from  the 
fact  that  persons  had  occasionally  been  pre- 
vented from  using  it  and  told  that  it  was  not 
placed  there  for  public  use. 

The  rule  that  one  having  a  safe  way  vol- 
untarily chooses  an  unsafe  one  and  is  there- 
by injured  Is,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  and  cannot  recover 
for  injuries  thus  received,  can  only  be  ap- 
plied when  the  way  chosen  is  obviously  un- 
safe or  one  that  a  person  of  ordinary  pru- 
dence would  consider  dangerous,  and  the 
facts  of  this  case  do  not  compel  the  apllcation  * 
of  this  rule.  The  most  that  can  be  said  is 
that  the  issue  of  contributory  negligence  in 
this  respect  was  raised  by  the  evidence,  and 
that  Issue  was  submitted  by  a  proper  charge. 

We  think  the  facts  before  set  out  sustain 
the  findings  of  the  jury  that  appellee  was 
not  a  trespasser  and  was  not  guilty  of  con- 
tributory negligence  in  using  Bald  passage- 
way. This  conclusion  disposes  of  the  second 
and  third  assignments  of  error,  which  assail 
the  verdict  on  the  grounds  that  the  findings 
above  stated  are  not  supported  by  the  evi- 
dence and  are  contrary  to  the  undisputed 
evidence,  and  said  assignments  are  overruled. 

The  fourth  assignment  of  error  of  com- 
plains of  the  following  paragraph  of  the 
charge  given  to  the  jury:  "Now,  therefore, 
if  you  shall  believe,  from  a  preponderance 
of  the  evidence,  that  there  was  a  board  or 
plank  passageway  laid  between  the  rails  of 
defendant's  tracks,  from  the  east  side  of 
Montgomery  street  to  the  west  side  thereof, 
over  an  excavation  being  made  In  the  process 
of  constructing  the  said  tunnel,  and  you  be- 
lieve that  the  said  passageway  was  common- 
ly and  habitually  used  by  the  public  In  pas- 
sing from  one  side  of  the  street  to  the  other, 
with  the  knowledge  and  acquiescence  of  said 
defendant;  and  you  believe  that  while  plain- 
tiff was  crossing  over  the  same  a  plank  there- 
on gave  way  at  one  end,  and  caused  plain- 
tiff to  fall  and  be  injured,  substantially  In 
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any  of  the  respects  alleged  In  her  petition, 
and  you  believe  that  the  plank,  In  the  condi- 
tion In  which  It  was,  rendered  the  said  pass- 
ageway unsafe  for  use  by  foot  passengers,  un- 
der the  circumstances  plaintiff  was  using  the 
same ;  and  that  defendant,  in  permitting  the 
plank  to  be  in  such  condition,  was  guilty  of 
negligence  as  that  term  has  been  heretofore 
defined,  and  you  believe  that  such  negligence, 
If  any,  was  the  direct  cause  of  plaintiff's  In- 
jury, if  any,  and  you  do  not  believe  that 
plaintiff  was  herself  guilty  of  negligence  in 
using  the  said  passageway — you  will  return 
a  verdict  for  plaintiff,  without  regard  to 
whether  you  believe  the  said  tunnel  was  be- 
ing constructed  by  defendant  or  by  an  Inde- 
pendent contractor,  but  unless  you  so  find 
you  will  return  a  verdict  for  defendant." 
The  objection  urged  to  this  charge  is  that 
It  erroneously  authorized  the  Jury  to  find 
that  the  appellant  was  guilty  of  negligence 
if  it  knew  and  acquiesced  in  the  use  of  the 
passageway  by  the  public  and  failed  to  keep 
same  In  a  safe  condition,  when  the  evidence 
shows  that  appellee  was  a  trespasser,  and  ap- 
pellant was  therefore  under  no  duty  to  her  to 
keep  said  passageway  safe;  and,  further, 
that  it  submits  an  issue  of  negligence  not 
made  by  the  pleadings.  The  contention  that 
appellee  was  a  trespasser  in  using  the  pas- 
sageway under  the  circumstances  shown  by 
the  evidence,  and  therefore  appellant  owed 
her  no  duty  in  regard  to  the  safety  of  said 
passageway,  cannot  be  sustained.  As  we 
have  before  said,  we  think  the  issue  of  im- 
plied invitation  to  the  public  to  use  said 
passageway  was  raised  by  the  evidence,  and 
appellee,  under  the  facts  of  this  case,  cannot 
be  held  as  a  matter  of  law  to  have  been  a 
trespasser.  If,  as  found  by  the  jury,  the 
public  had  the  right  to  assume  that  the  pas- 
sageway was  placed  there  for  Its  use,  and 
if  appellant  knew  and  acquiesced  in  such 


use  by  the  public,  It  was  Its  duty  to  keep 
same  In  repair  or  to  use  ordinary  care  in  this 
regnrd.  The  petition  as  before  shown  alleges 
In  effect,  that,  by  constructing  said  passage- 
way at  the  place  and  In  the  manner  shown 
by  the  evidence,  the  appellant  Invited  Its  use 
by  the  public,  and  because  of  such  implied 
Invitation  the  failure  of  appellant  to  keep 
said  passageway  in  safe  condition  was  neg- 
ligence. The  issues  presented  by  the  charge 
complained  of,  being  raised  by  the  pleading 
and  evidence,  were  properly  submitted  to 
the  jury,  and  the  assignment  must  be  over- 
ruled. 

The  fifth  assignment  complains  of  the  sub- 
mission to  the  jury  of  the  issue  of  contrib- 
utory negligence.  The  contention  under  this 
assignment  that  the  evidence  shows,  as  a 
matter  of  law,  that  appellee  was  guilty  of 
contributory  negligence,  has  been  disposed 
of  by  what  has  been  before  said,  and  the  as- 
signment is  overruled. 

The  sixth  assignment  of  error  is  without 
merit  The  evidence  was  sufficient  to  war- 
rant the  jury  in  finding  that  appellee's  Im- 
paired capacity  to  work  would  continue  for 
an  unlimited  time  and  might  be  permanent, 
and  it  was  therefore  proper  for  the  court 
to  submit  as  an  element  of  damage  the  im- 
paired ability  of  appellee  to  earn  money  in 
the  future. 

The  issues  raisecS  by  the  pleadings  and 
evidence  were  fairly  and  sufficiently  submit- 
ted by  the  charge  of  the  court,  and  there 
was  no  error  in  refusing  the  special  char- 
ges requested  by  appellant,  the  refusal  of 
which  is  complained  of  under  the  seventh, 
eighth,  and  ninth  assignments. 

No  error  being  shown  by  any  of  the  as- 
signments, the  judgment  of  the  court  below 
should  be  affirmed;  and  It  has  been  so  or- 
dered. 

Affirmed. 
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Domain  (i  167*)— Amendment  of  Statute 

Pending  Proceedings— Effect. 

Under  the  rule  that  a  party  litigant  has 
no  vested  rights  in  mere  matters  of  procedure, 
that  pending  condemnation  proceedings  by  a 
city  under  its  charter,  the  charter  was  amend- 
ed as  to  matters  of  procedure,  no  change  af- 
fecting substantive  rights  being  made,  did  not 
require  the  dismissal  of  the  proceedings  and 
the  institution  of  other  proceedings  under  the 
amended  charter. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  534 ;  Dec.  Dig.  {  191  ;* 
Eminent  Domain,  Dec.  Dig.  g  167.*] 

2.  Eminent  Domain  (J  177*)— Condemnation 
Proceedings— Parties. 

In  condemnation  proceedings  by  a  city  it 
was  not  necessary  that  property  owners  whose 
lands  were  not  taken,  but  against  whom  bene- 
fits were  to  be  assessed,  should  have  been  made 
parties  to  the  suit  and  brought  into  court  by 
summons. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  §  177.*] 

8.  Municipal  Corporations  (I  455*)  —  Im- 
fbovements  —  Assessment  of  Benefits  — 
Notice— Sufficiency. 

In  proceedings  by  a  city  to  condemn  land 
for  an  alley  through  a  city  block,  a  notice  of  a 
meeting  of  the  commissioners  for  the  purpose 
of  assessing  benefits,  which  stated  the  block  con- 
stituting the  benefit  district  and  the  boundaries 
thereof,  the  street  on  each  side  of  the  block  be- 
ing named,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  455.*] 

4.  Eminent  Domain  (8  262*)— Compensation 
—Appeal. 

The  Supreme  Court  will  not  ordinarily 
review  a  judgment  of  the  circuit  court  based 
on  the  report  of  commissioners  in  condemna- 
tion proceedings  by  a  city  on  the  ground  that' 
the  damages  allowed  were  inadequate  or  excess- 
ive, where  the  evidence  is  conflicting,  and  it 
does  not  appear  that  the  damages  are  flagrantly 
excessive  or  inadequate. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  685;  Dec.  Dig.  9  262.*] 

5.  Mtinicipal  Corporations  (|  431*)— Pub- 
lic Improvements— Assessment— Benefits. 

Under  St.  Louis  City  Charter,  art.  6,  {  5 
(Ann.  St.  1906,  p.  4850),  providing  that  in 
the  opening  of  an  alley  the  benefits  shall  be 
paid  by  the  owners  of  property  in  the  block 
abutting  on  the  proposed  alley,  where  an  alley 
was  opened  in  continuation  of  an  older  alley 
which  extended  part  way  through  the  block,  ail 
of  the  owners  of  property  abutting  on  the  com- 
pleted alley  were  liable  to  assessment  for  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1041;  Dec.  Dig.  i 
431.*] 

Appeal  from  St  Louis  Circuit  Court ;  Wm. 
M.  Kinsey,  Judge. 

Condemnation  proceedings  by  the  City  of 
St  Louis  against  Caroline  E.  Calhoun  and 
another.  From  the  Judgment,  defendants  ap- 
peal. Affirmed. 

John  W.  Calhoun  and  Bernard  Greensfeld- 
er,  for  appellants.  Charles  W.  Bates  and 
James  G.  McConkey,  for  respondent. 


reel  soutn  or  tne  soutn  line  oi  ueyer  avenue. 
City  block  No.  1307  is  bounded  on  the  north 
oy  Geyer  avenue,  on  the  south  by  Allen  ave- 
nue, on  the  west  by  Longfellow  boulevard, 
and  on  the  east  by  Nebraska  avenue.  De- 
fendant, Caroline  E.  Calhoun,  is  the  owner  of 
lots  1,  2,  23,  and  24  in  said  city  block,  which 
are  used  as  one  tract  and  In  one  inclosure, 
having  a  fifty-foot  front  on  Geyer  avenue. 
Back  40  feet  from  the  building  line  there  Is 
situated  a  double  house  of  two  stories  and  a 
basement,  42  feet  in  width,  each  side  having 
10  rooms  and  a  basement  These  houses  ex- 
tend back  to  within  about  34  feet  of  the  pro- 
posed alley,  and  the  back  steps  to  within 
about  22.5  feet  of  said  proposed  alley.  The 
steps  extend  11.5  feet  further  south  than 
the  walls  of  the  house.  To  the  south  and 
west  of  the  house  and  flush  with  Longfellow 
boulevard  is  a  shed  12x30  feet  in  which  are 
located  closet  vaults  for  use  for  the  down- 
stair rooms  of  the  two  houses,  there  being 
toilet  rooms  on  the  upper  story  of  the  house. 
The  proposed  alley  takes  the  northern  por- 
tion of  this  shed  and  the  northern  portion 
of  the  vaults  therein.  The  rear  portion  of 
the  tract  of  four  lots  was  used  as  a  yard 
in  connection  with  the  houses,  and  was  set 
with  trees  and  shrubbery,  a  portion  of  which 
would  be  taken  by  the  proposed  alley.  The 
width  of  the  tract  as  above  stated  Is  a  frac- 
tion over  50  feet  on  Geyer  avenue,  and  the 
depth  a  fraction  over  271  feet  Originally 
the  tract  was  the  same  width  on  Allen  ave- 
nue, but  in  the  construction  of  Longfellow 
boulevard  the  south  end  of  the  tract  was  re- 
duced to  a  width  of  about  35  feet,  a  portion 
being  taken  off  of  lot  24,  which  at  that  end 
was  originally  25  feet  and  now  a  fraction 
more  than  10  feet.  Lot  23  was  left  Intact  at 
the  construction  of  the  boulevard. 

Under  said  ordinance  No.  20,280,  the  city 
of  St  Louis  proceeded  under  the  provisions 
of  article  6  of  its  charter  to  condemn  prop- 
erty for  this  alley  by  proceeding  in  the  cir- 
cuit court  After  the  proceeding  was  begun, 
and  before  final  disposition  of  the  matter,  the 
city  charter  was  amended  in  several  par- 
ticulars. 

Defendant  John  R.  Calhoun  is  the  husband 
of  Caroline  E.  Calhoun.  In  the  proceeding 
a  strip  of  15x50  feet  through  defendants' 
property  was  condemned.  The  damages  were 
assessed  at  $961.66  and  the  benefits  at  $79.50, 
leaving  the  net  damages  $882.16.  These  ap- 
pealing defendants  filed  exceptions  to  the  re- 
port of  the  commissioners,  as  did  also  other 
defendants  Interested,  which  exceptions  be- 
ing by  the  court  overruled,  the  Calhouns  ap- 
pealed, but  the  others  abided  the  action  of 
the  court  nisi. 

For  a  reversal  of  the  Judgment  the  defend- 
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ants  urge:  (1)  That,  upon  the  amendment 
of  the  charter,  the  cause  should  have  been 
dismissed  and  reinstltuted  under  the  new 
charter,  and  that  a  failure  so  to  do  left  the 
court  nisi  without  jurisdiction;  (2)  that  the 
damages  allowed  are  wholly  inadequate;  (3) 
that  there  was  no  legal  right  to  assess  bene- 
fits, and  the  property  was  not  benefited  in 
fact;  (4)  that  the  city  counselor's  notice  to 
the  parties  setting  the  time  and  place  for  the 
assessment  of  damages  and  benefits  was  In- 
sufficient; and  (5)  that  the  petition  did  not 
contain  the  names  of  the  property  owners 
in  the  block,  but  those  whose  property  was 
not  taken. 

It  will  be  well  to  here  state  that  through 
the  eastern  portion  of  the  block  there  was 
a  private  alley  already  In  use.  This  suffi- 
ciently states  the  facts. 

1.  Going  to  the  first  contention  of  the  de- 
fendants, it  will  be  seen  that  they  urge  that 
since  certain  sections  of  article  6  of  the 
city  charter  (Ann.  St.  1906,  p.  4845)  were 
amended  between  the  time  that  this  proceed- 
ing was  Instituted  and  the  final  adjudication 
therein,  and  that  for  this  reason  the  action 
must  fail.  They  say  that  after  these  amend- 
ments the  action  should  have  been  dismissed 
and  another  action  reinstated  under  the 
amended  charter,  and  this  because  there  was 
no  saving  clause  providing  that  pending  ac- 
tions under  the  old  charter  should  be  continued 
under  the  new  charter.  Counsel  have  pointed 
out  the  particular  words  added  or  the  par- 
ticular words  stricken  out  of  the  old  charter 
by  the  amendments  of  1901.  We  hardly 
think  It  necessary  to  reproduce  the  old  and 
new  provisions  of  these  sections  In  article  6, 
for  the  reason  that  each  section  thus  point- 
ed out  relates  merely  to  the  matter  of  pro- 
cedure In  cases  of  condemning  private  prop- 
erty for  public  use.  The  power  to  condemn 
is  conferred  by  section  26  of  article  3  (page 
4807)  of  the  charter,  and  this  section  Is  not 
amended.  The  right  to  levy,  assess,  and  col- 
lect the  funds  with  which  to  pay  for  private 
property  thus  appropriated  is  contained  in 
said  section  26,  art.  3,  so  that  it  will  be 
seen  that  the  substantive  law  was  the  same 
throughout  the  proceeding.  The  right  to 
condemn  private  property  for  public  use,  and 
the  right  to  provide  funds  for  the  payment 
thereof,  was  in  no  wise  changed,  and  the 
changes  made  In  the  matter  of  procedure 
were  mostly  inconsequential. 

An  eminent  authority,  Lewis  on  Eminent 
Domain,  vol.  1,  p.  582,  thus  states  the  rule 
of  law  applicable  to  cases  where  the  change 
of  law  goes  only  to  matters  of  procedure: 
"The  effect  of  a  change  or  amendment  of 
statute  pending  proceedings  under  it  must  de- 
pend largely  upon  the  circumstances  of  the 
particular  case.  If  the  right  to  condemn  or 
the  jurisdiction  of  the  particular  court  or 
tribunal  before  which  the  proceedings  are 
pending  is  taken  away,  the  proceedings  must 
necessarily  fall  to  the  ground;  but  if  there 
is  simply  a  change  In  the  mode  of  procedure, 
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then  they  may  be  continued'  under  the  new 
statute." 

A  party  litigant  has  no  vested  rights  In 
mere  matters  of  procedure.  He  may  and  of- 
ten does  have  vested  rights  under  substan- 
tive law,  but  the  Legislature  has  the  Tight 
to  regulate  matters  of  procedure,  and  such 
regulations  do  not  affect  any  vested  rights  of 
party  litigants.  Such  has  been  our  rulings, 
and  they  conform  to  universal  precedent. 
State  v.  Jackson,  105  Mo.  196,  15  S.  W.  333, 
16  S.  W.  829 ;  State  v.  Taylor,  134  Mo.  109, 
35  S.  W.  92;  State  v.  Duestrow,  137  Mo. 
44,  38  S.  W.  554,  39  S.  W:  266.  Clark  v.  K. 
C,  St.  L.  &  C.  R.  R.  Co.  (not  yet  officially 
reported)  118  S.  W.  40. 

But  It  Is  contended  that  these  sections  of 
the  city  charter  were  repealed  and  new  sec- 
tions were  enacted  in  lieu  thereof,  and  that 
there  was  thereby  a  total  repeal  of  the  old 
law.  As  stated  above,  the  new  sections  re- 
enacted  the  greater  part  of  the  old  sections. 
In  places  words  were  added,  and  in  other 
places  words  were  stricken  therefrom.  If 
these  statutes  relate  to  procedure  merely,  as 
we  have  concluded,  the  discussion  of  this 
question  is  not  required,  because  it  might  be 
conceded  that  vital  changes  had  been  made, 
which  is  not  true  In  this  case,  and  yet  there 
would  be  no  room  for  .complaint,  And  this  for 
the  reason  that  no  vested  rights  of  the  party 
litigant  would  be  affected.  So  long  as  there 
remains  a  right  to  condemn  private  proper- 
ty, and  a  right  to  levy,  assess,  and  collect 
funds  from  which  to  pay  for  such  prop- 
erty, the  substantive  rights  remain  the  same, 
and  changes  in  matters  of  procedure,  wheth- 
er by  amendment  or  new  acts,  do  not  affect 
the  substantive  right,  or,  perhaps,  more  prop- 
erly speaking,  the  right  given  by  substantive 
law.  In  Lewis'  Sutherland  on  Statutory 
Construction  (2d  Ed.)  |  674,  It  is  said:  "If 
before  final  decision  a  new  law  as  to  pro- 
cedure is  enacted  and  goes  into  effect,  it 
must  from  that  time  govern  and  regulate  the 
proceedings.  But  the  steps  already  taken, 
the  status  of  the  case  as  to  the  court  In 
which  it  was  commenced,  the  pleadings  put 
in,  and  all  things  done  under  the  late  law, 
will  stand  unless  an  Intention  to  the  contrary 
Is  plainly  manifested;  and  pending  cases 
are  only  affected  by  general  words  as  to 
future  proceedings  from  the  point  reached 
when  the  new  law  intervened." 

This  case  was  begun  under^Wghts  and 
powers  given  the  city  by  its  charter,  which 
rights  were  in  no  way  changed  by  the  amend- 
ments. We  do  not  think  there  is  substance 
in  this  contention  of  the  defendants,  and  it 
is  ruled  against  them. 

2.  Another  contention  1b  that  certain  prop- 
erty owners  whose  lands  were  not  to  be 
taken,  but  against  whom  benefits  were  to  be 
assessed,  were  not  brought  into  the  circuit 
court  by  summons,  and  for  this  reason  the 
proceeding  is  void.  This  question  was  fully 
determined  some  years  ago  in  the  case  of 
City  of  St  Louis  v.  Ranken,  96  Mo.,  loc.  dt 
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city  counselor  for  him  to  appear  at  the  time 
and  place  fixed  for  the  assessment  of  bene- 
fits was  Insufficient  In  that  case  we  then 
said:  "It  is  not  necessary  .that  he  should  be 
made  a  party  defendant  by  petition  and 
summons  In  the  condemnation  proceedings. 
It  is  sufficient  if  he  is  made  a  party  defend- 
ant to  the  tax-assessing  branch  of  the  pro- 
ceedings by  the  appropriate  and  characteris- 
tic notice  usually  given  to  the  taxpayer,  pro- 
vided for  in  the  charter  and  ordinances,  and 
an  assessment  made  In  strict  conformity  to 
their  requirements  is  a  valid  assessment" 

And  In  the  late  case  of  St  Louis  v.  Brlnck- 
wirth,  204  Mo.,  loc.  clt  803,  102  S.  W.  1098, 
we  disposed  of  the  same  question  In  this 
language:  "In  the  case  at  bar  defendants 
claim  that  the  proceeding  is  void  for  two  rea- 
sons: First,  they  say  that  they  were  not 
parties  to  the  condemnation  suit,  and  for  that 
reason  the  entire  proceeding  is  void.  This 
contention  is  not  good.  None  of  their  prop- 
erty was  to  be  taken  or  was  in  fact  taken. 
Their  property  simply  abutted  on  one  of  the 
alleys  to  be  established.  Had  the  alleys  re- 
quired the  appropriation  of  any  part  of  their 
land,  then  they  should  have  been  made  par- 
ties to  the  condemnation  branch  of  the  pro- 
ceeding. Otherwise  they  did  not  have  to 
have  notice  of  this  suit  City  of  St  Louis  v. 
Ranken,  96  Mo.  497,  9  S.  W.  910. 

It  therefore  follows  that  this  contention 
must  likewise  be  ruled  against  the  defend- 
ants. 

3.  Neither  is  there  force  In  another  conten- 
tion urged,  to  the  effect  that  the  notice  giv- 
en by  the  city  counselor  was  Insufficient 
The  notice  questioned  thus  reads: 

"St.  Louis,  May  15,  1902. 
"To  Whom  It  may  Concern,  Take  Notice: 

"The  commissioners,  in  the  matter  of  open- 
ing an  alley  In  city  block  1307,  under  Ordi- 
nance No.  20,280,  will  meet  at  room  234,  city 
hall,  on  May  22,  1902,  at  3  p.  m.,  for  the  pur- 
pose of  assessing  benefits  occasioned  by  said 
opening,  and  all  parties  interested  are  In- 
vited to  be  present;  when  and  where  they 
have  the  right  to  be  heard,  and  may  except 
to  the  commissioners'  report  before  the  cir- 
cuit court  when  it  is  filed. 

"The  taxing  district  for  said  opening  In- 
cludes the  property'  within  the  following  de- 
scribed boundaries: 

"North  by  Geyer  avenue. 

"South  by  Allen  avenue. 

"East  by  Nebraska  avenue. 

"West  by  Longfellow  boulevard. 

"Chas.  W.  Bates, 
"City  Counselor." 

It  will  be  observed  that  this  notice  not  on- 
ly gives  the  block,  constituting  the  benefit  dis- 
trict, but  gives  the  boundaries  thereof.  The 


4.  Further  It  is  contended  that  the  dam- 
ages allowed  are  wholly  inadequate.  There 
were,  as  above  stated,  two  sets  of  exceptions 
filed  to  the  commissioners'  report  in  this 
case.  These  defendants  excepted,  as  also  did 
certain  parties  against  whom  benefits  were 
assessed.  Defendants  urged  In  their  excep- 
tions the  gross  Inadequacy  of  the  damages  al- 
lowed. The  other  exceptors  urged  that  such 
damages  were  excessive.  Evidence  was 
heard  which  was  conflicting.  Among  the 
witnesses  were  the  three  commissioners.  Un- 
der such  circumstances  we  do  not  feel  that 
the  damages  allowed  were  so  grossly  Inade- 
quate as  to  authorize  a  disturbance  of  this 
judgment  upon  the  report  of  the  commis- 
sioners. We  have  as  a  rule  declined  to  In- 
terfere where  the  evidence  1b  conflicting. 
City  of  St  Louis  v.  Lanlgan,  97  Mo.,  lot  dt 
178,  10  S.  W.  475;  City  of  St  Louis  v. 
Brown,  155  Mo.,  loc.  cit.  567,  56  S.  W.  298: 
City  of  St.  Louis  v.  Abeln,  170  Mo.,  loc.  dt 
324,  70  S.  W.  708. 

In  the  later  case,  supra,  we  quoted  with 
approval  the  following  language  from  Cape 
Girardeau  &  Scott  County  Macadamized 
Road  Co.  v.  Dennis,  67  Mo.  438 :  "This  court, 
however,  will  not  ordinarily  review  the  ac- 
tion of  the  circuit  court  in  such  cases  when 
the  testimony  is  conflicting.  It  is  only  when 
the  damages  are  flagrantly  excessive  or  In- 
adequate that  we  will  interfere." 

In  the  Lanlgan  Case,  supra,  it  is  said: 
"Besides,  in  cases  of  the  sort  now  under  con- 
sideration, it  is  to  be  observed  that  the  judg- 
ment of  the  commissioners  is  not  formed 
exclusively  upon  evidence  submitted  to 
them ;  they  are  required  to  review  the  premi- 
ses, and  they  have  the  advantage  of  an 
actual  personal  inspection;  and  they  are  to 
be  guided  to  some  extent  by  that  Selected 
because  of  their  capacity  and  fitness  for  the 
position  they  are  called  upon  to  fill,  required 
to  be  disinterested,  sworn  to  a  faithful  dis- 
charge of  the  duties  imposed  upon  them, 
their  report  should  not  be  set  aside  but  upon 
satisfactory  grounds;  the  testimony  of  wit- 
nesses as  to  value,  whether  heard  before  the 
commissioners,  or  subsequently  by  the  court 
on  exceptions  filed,  though  entitled  to  due 
consideration,  Is  not  controlling;  and,  'un- 
less the  court  is  clearly  satisfied  that  they 
have  erred  in  the  principles  upon  which  they 
have  made  their  appraisal,  there  is  nothing 
for  review,  and  their  report  should  not  be 
disturbed.'  Railroad  v.  Richardson,  45  Mo. 
466 ;  Railroad  v.  Campbell,  62  Mo.  585." 

We  should  not  disturb  the  judgment  for 
the  reason  as  thus  urged  by  defendants.  An 
examination  of  the  testimony  does  not  show 
such  a  state  of  facts  as  to  authorize  our  In- 
terference under  the  rules  expressed  by  our 
former  cases. 
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5.  Lastly,  it  to  contended  that,  there  should 
have  been  no  assessment  of  benefits.  It  must 
be  remembered  that  the  plaintiff  owned  four 
lots,  two  fronting  north  and  two  fronting 
south,  and  this  alley  was  run  between  the 
two  sets  of  lota  The  charter  provision  as 
to  assessments  of  damages  and  benefits  is 
round  in  section  5  of  article  6  (Ann.  St  1906, 
p.  4850),  which  section  reads:  "It  shall  be 
tbe  duty  of  the  commissioners  to  ascertain 
tbe  actual  value  of  the  land  and  premises 
proposed  to  be  taken,  without  reference  to 
tbe  projected  Improvement  and  actual  dam- 
ages done  to  the  property  thereby,  and  for  the 
payment  of  such  values  and  damages  to  assess 
against  the  city  the  amount  of  benefit  to  the 
public  generally,  and  the  balance  against  the 
owner  or  owners  of  all  property  which  shall 
be  especially  benefited  by  the  proposed  im- 
provement in  tbe  opinion  of  the  commission- 
ers, to  the  amount  that  each  lot  of  said  own- 
er shall  be  benefited  by  the  improvement 
The  sums  to  be  paid  by  the  owners  of  prop- 
erty especially  benefited  by  the  improve- 
ment as  ascertained  by  the  commissioners, 
shall  be  a  lien  on  the  property  so  charged, 
and  shall  be  collected  as  provided  by  ordi- 
nance, and  when  collected  shall  be  paid  into 
the  city  treasury  as  a  separate  fund  to  be  used 
exclusively  for  the  payment  of  the  damages 
awarded.  Provided,  however,  that  in  the 
opening  of  an  alley  the  benefits  shall  be  paid 
by  the  owners  of  property  in  said  block  abut- 
ting on  the  proposed  alley." 

It  will  be  noticed  that  the  charter  Itself 
flies  the  benefit  district  in  cases  of  alleys, 
and  that  "benefit  district"  includes  all  prop- 
erty abutting  on  such  alley.  There  are  no 
persons  except  those  whose  property  may  be 
taken  coming  within  the  benefit  district  In 
this  particular  case,  there  being  an  estab- 
lished alley  for  a  portion  of  the  distance 
through  the  block,  some  persons  were  interest- 
ed in  this  proceeding  who  did  not  have  prop- 
erty appropriated.  Bnt  this  provision  applies 
to  all  cases.  Each  lot  must  be  considered  sep- 
arately. This  was  done  in  this  case.  There 
was  evidence  tending  to  support  the  commis- 
sioners' report  This  is  not  the  first  appear- 
ance of  this  question  In  this  court  In  City  of 
St  Louis  v.  Wetzel,  110  Mo.,  lot  cit  283, 19  S. 
W.  634,  Judge  Barclay  said:  "An  alley  bad 
previously  been  opened  from  Miller  street* 
part  way  through  that  block ;  and  the  taking 
of  the  strip  of  land  mentioned  would  prolong 
the  original  alley  as  a  passageway  through 
tbe  entire  block  from  Miller  to  Barry  street 
The  strip  was  alleged  to  belong  to  Mr.  Thom- 
as. The  commissioners  valued  it  at  $820,  and 
assessed  'benefits'  partly  against  his  adjoin- 
ing property,  and  partly  against  the  proper- 
ty of  the  appealing  defendants,  which  abut- 
ted on  that  portion  of  the  alley  previously 
opened  'in  said  block.'  Judge  Valllant  who 
tried  tbe  present  case,  held  that  mode  of  as- 
sessing 'benefits'  correct.  We  entirely  coin- 
cide in  bis  judgment  on  that  subject  for  the 


reasons  given  In  City  of  St.  Louis  v.  Lane 
(1892)  110  Mo.  254,  19  S.  W.  533." 

It  will  be  observed  that  in  the  Wetzel  Case 
the  strip  of  ground  for  the  alley  was  taken 
out  of  the  property  belonging  to  one  Thomas, 
and  benefits  were  assessed  against  his  (Thom- 
as') adjoining  property,  as  in  the  case  at  bar. 
That  mode  of  assessing  benefits  Is  held  cor- 
rect In  fact,  where  the  benefit  district  to 
limited  to  the  abutting  property,  as  in  case 
of  an  alley,  no  other  mode  could  be  adopted, 
and  have  a  benefit  district  at  all,  where  the 
alley  is  being  put  through  the  entire  block. 
Under  our  holdings  there  was  legal  right  to 
assess  benefits,  and,  without  more  than  there 
appears  In  this  record,  we  should  not  disturb 
the  result 

Finding  no  error  in  the  record,  tbe  judg- 
ment should  be,  and  Is,  affirmed.  All  concur. 


OHLMANN  v.  CLARKSON  SAWMILL  CO. 
et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  1,  1909.) 

1.  Constitutional  Law  (8  809*)  —  Process 
({  4*)— Necessity. 

No  man  can  judicially  lose  his  property 
without  his  day  in  court,  which  depends  on  no- 
tice, and  hence  due  process  of  law  and  jurisdic- 
tion depend  on  notice. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §§  929,  930:  Dec.  Dig.  1 309  ;• 
Process,  Cent.  Dig.-  85  4-6;  Dec.  Dig.  ?  4.*] 

2.  Taxation  (8  641*)— Actions  to  Enforce 
Payment — Against  Whom  Brought. 

Under  Rev.  St.  1899,  8  9303  (Ann.  St. 
1906,  p.  4274),  providing  that  suits  to  enforce 
payment  of  taxes  shall  be  brought  against  the 
owner  of  the  property,  such  suits  must  be 
brought  against  the  record  owner,  unless  the 
fact  is  known  or  the  purchaser  have  notice  that 
the  record  owner  is  not  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  8  641.*] 

&  Process  (8  81*)— Designation  of  Party- 
Substituted  Service. 

When  summons  is  actually  served  on  the 
right  person  by  a  wrong  name,  the  error  is  im- 
material, since  he  has  notice  of  the  suit  and 
may  appear  and  plead  a  misnomer;  but  when 
the  law  substitutes  a  constructive  notice,  the 
correct  name  of  the  person  to  be  served  is  one 
of  the  essentials  of  the  notice. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  8  25;  Dec  Dig.  8  81.»] 

4.  Process  (8  81*)— Substituted  Service— 
Sufficiency— Name  of  Person  Served. 

Where  a  person's  land  is  sought  to  be  taken 
from  him  and  jurisdiction  is  sought  to  be  ac^ 
quired  in  a  suit  by  constructive  notice,  the 
use  of  the  initials  of  his  Christian  name  is 
not  sufficiently  accurate  to  bind  him  by  such 
notice,  except  where  estoppel  is  involved,  as 
where  the  record  title  to  the  land  was  taken  by 
him  in  the  initials  of  his  Christian  name. 

[Ed.  Note.— For  other  cases,  see  Process. 
Cent.  Dig.  8  25;  Dec  Dig.  8  81.*] 

5.  Process  (8  77*)— Substituted  Service- 
Necessity  for  Compliance  with  Law. 

Constructive  service  being  highly  technical, 
a  rigid  observance  of  the  law  relating  thereto 
is  required  or  the  judgment  will  be  void. 

[Ed.  Note.— For  other  cases,  see  Process. 
Cent  Dig.  8  89;  Dec.  Dig.  8  77.*] 
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Dig.  I  6;  Dec  Dig.  I  7.*] 

7.  Names  (J  7*) — "Nickname" — Definition. 

Nicknames  are  names  given  in  contempt, 
derision,  or  sportive  familiarity;  a  familiar  or 
opprobrious  appellation. 

[Ed.  Note.— For  other  cases,  see  Names,  Cent 
Dig.  I  6;  Dec.  Dig.  |  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4807.] 

8.  Process  (8  81*)— Substituted  Service— 
Sufficiency. 

Substituted  service  In  an  action  to  recover 
delinquent  taxes  on  land,  the  record  owner  of 
which  was  Michael  Ohlmann,  which  described 
the  defendant  and  owner  as  "Mike  Ohlman," 
was  insufficient  to  give  the  court  jurisdiction, 
where  there  was  no  appearance  by  defendant, 
and  a  deed  based  on  a  judgment  for  taxes  ren- 
dered in  the  action  was  void. 

[Ed.  Note.— For  other  cases,  gee  Process, 
Cent.  Dig.  {  25;  Dec.  Dig.  8  81.*] 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty; Jos.  J.  Williams,  Judge. 

Action  by  Michael  Ohlmann  against  the 
Ciarkson  Sawmill  Company  and  others. 
Judgment  for  the  mentioned  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions  to  enter  judgment  for  plain- 
tiff. 

R.  I.  January,  Arthur  T.  Brewster,  and 
Sam  M.  Brewster,  for  appellant  Dinning 
&  Dinning,  for  respondent 

LAMM,  P.  J.  Suit  under  section  650,  Rev. 
St.  1899  (page  667,  Ann.  St  1906).  Plain- 
tiff, a  resident  of  Illinois,  sues  the  Ciarkson 
Sawmill  Company  (joining  divers  other  part- 
ies as  codefendants)  In  the  Reynolds  circuit 
court  to  quiet  title  to  8.  Sec.  33,  Tp.  82, 
range  2 — the  sawmill  company  alone  making 
defense.  Judgment  went  in  favor  of  that  de- 
fendant on  the  S.  W.  %  of  said  section,  and, 
as  to  the  S.  E.  dismissing  the  cause. 
Plaintiff  comes  here. 

The  petition  alleges,  Inter  alia,  that  the 
sawmill  company  claims  under  a  quitclaim 
deed  from  certain  Cartys  and  others.  The 
answer  of  that  company  was  a  general  de- 
nial, barring  an  admission  that  it  held  an 
adverse  claim  to  the  S.  W.  %  and  an  allega- 
tion that  it  owned  the  S.  W.  %  by  n  fee- 
simple  title.  It  pleads  a  misjoinder  of  caus- 
es of  action,  admits  the  quitclaim  deed  by 
the  Cartys,  but  denies  it  makes  any  claim  to 
the  S.  E.  %  under  that  deed. 

Plaintiff  introduced  a  patent  from  the  Unit- 
ed States  to  the  S.  %  of  said  section  35 
of  date  September  1,  1859,  recorded  Decem- 
ber 7,  1806.  This  patent  runs  to  "Michael 
Ohlmann." 

Defendant  over  objection  and  exceptions 
saved,  introduced  a  tax  deed  from  Harrison, 
sheriff  of  Reynolds  county,  dated  May  29, 


less  it  is  necessary  to  develop  and  determine 
other  phases  of  the  case,  we  need  heed  but 
one,  viz.,  that  the  deed  does  not  purport  to 
convey  the  title  of  Michael  Ohlmann.  pat- 
entee, but  runs  against  the  title  of  "Mike 
Ohlman."  Carty's  bid  was  $16,  for  the  half 
section,  and  the  land  was  knocked  down  to 
him  for  that  sum.  Whether  this  sheriff's 
deed  was  put  of  record  does  not  appear. 

Supplementing  that  deed  with  evidence 
that  certain  Cartys  and  others  were  the 
sole  heirs  of  O.  J.  Carty,  the  sawmill  com- 
pany introduced  a  quitclaim  deed  of  date 
September  5,  1903,  conveying  to  it  the  ti- 
tle of  said  heirs  In  the  locus. 

Thereupon  plaintiff  read  Into  the  record 
the  petition,  authenticated  tax  bill  made 
a  part  thereof,  and  order  of  publication  and 
judgment  In  the  tax  suit  from  all  which 
it  appears  that  the  suit  was  Instituted  in 
1878  In  the  name  of  the  state,  to  the  use  of 
Carter,  collector  of  revenue  in  Reynolds 
county,  against  "Mike  Ohlman"  as  owner 
of  a  certain  960  acres  of  land,  including  said 
S.  %,  for  delinquent  taxes;  that  the  back 
tax  bill  certified  the  owner's  name  to  be 
"Mike  Ohlman";  and  that  the  order  of  pub- 
lication ran  against  "Mike  Ohlman"  as  a  non- 
resident The  judgment  followed  the  peti- 
tion, back  tax  bill,  and  order  of  publication 
in  that  particular. 

No  possession  Is  alleged  or  proved  by  ei- 
ther side. 

Waiving,  for  the  present  all  other  ques- 
tions raised  on  the  record  (some  of  them 
of  no  little  gravity),  we  confront  the  first 
viz.:  Did  Michael  Ohlmann's  title  as  pa- 
tentee pass  by  a  sheriff's  deed  purporting  to 
convey  the  title  of  "Mike  Ohlman,"  when 
the  deed  Is  based  on  a  judgment  for  taxes 
on  constructive  service  with  no  appearance 
by  defendant;  the  petition,  order  of  publi- 
cation, and  judgment  describing  the  owner 
as  "Mike  Ohlman"? 

(a)  The  question  goes  to  jurisdiction  and 
due  process  of  law.  No  man  may  judicially 
lose  his  property  without  his  day  in  court 
A  day  in  court  proceeds  on  notice.  So,  due 
process  of  law  and  jurisdiction  depend  on 
notice.  By  Rev.  St  1899,  §  9303  (Ann.  St 
1906,  p.  4274),  It  Is  ordained  that  tax  suits 
shall  be  brought  "against  the  owner  of  the 
property."  By  this  is  meant  the  record  own- 
er, unless  the  fact  is  known,  or  the  purchas- 
er have  notice,  that  the  record  owner  Is  not 
the  true  owner.  When  summons  Is  actual- 
ly served  on  the  right  individual  by  the 
wrong  name,  the  error  becomes  immate- 
rial, because  he  has  notice  of  the  suit  and 
may  appear  if  he  choose  and  plead  a  mis- 
nomer.   But  absent  actual  notice  when  the 
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law  for  convenience  substitutes  a  construc- 
tive notice,  the  name  of  the  Individual  de- 
fendant obviously  becomes  one  of  the  es- 
sentials and  of  the  very  life  of  the  notice. 
"Names  are  like  definitions  in  mathematics, 
tbough  less  exact,"  says  Woodward,  J.,  in 
Jones'  Estate,  27  Pa.,  loc.  clt  838.  "The 
use  of  names  (he  continues)  is  to  describe 
tbe  individual  of  whom  we  speak,  so  as  to 
distinguish  him  from  all  other  persons." 

(b)  There  will  be  found  a  variety  of  cases 
decided  by  us  giving  voice  to  the  gravity 
and  significance  of  accuracy  In  the  use  of 
the  Christian  name  of  a  defendant  where  his 
land  Is  sought  to  be  taken  from  him  through 
jurisdiction  acquired  in  a  suit  by  construc- 
tive notice.  Thus,  tbe  settled  doctrine  has 
come  to  be  that  the  use  of  the  initials  of 
the  Christian  name  is  not  sufficiently  ac- 
curate for  such  purpose.  Oilllngham  v. 
Brown,  187  Mo.  181,  86  S.  W.  1118;  Everts 
v.  Lumber  and  Mining  Co.,  198  Mo.,  loc.  clt 
449  et  seq.,  92  S.  W.  872;  Burkham  v.  Maue- 
wal,  195  Mo.  506,  94  S.  W.  620  et  seq.,  and 
cases  cited.  The  rule  is  relaxed  where  estop- 
pel has  play;  for  instance,  where  the  record 
title  was  taken  by  the  owner  In  the  Initials 
of  his  Christian  name,  and  he  was  served  by 
such  initials.  Biting  v.  Gould,  96  Mo.  641, 
9  S.  W.  922.  There  is  a  case  (Mos»ely  v. 
Relly,  128  Mo.  124,  28  S.  W.  895,  26  L.  B. 
A.  721)  seemingly  holding  against  tbe  gen- 
eral rule,  but  that  case  itself  was  finally 
sustained  only  on  the  theory  of  estoppel 
(Turner  v.  Gregory,  161  Mo.,  loc.  clt  106,  62 
S.  W.  284).  Use  of  initials  in  procuring  a 
license  to  marry  and  in  being  married  in  ac- 
cordance with  the  license  was  held  to  create 
an  estoppel,  so  that  a  judgment  of  divorce 
granted  against  defendant  on  publication 
Identifying  him  by  his  initials  was  held  val- 
id. McDermott  v.  Gray,  198  Mo.  266,  95  S. 
W.  481. 

There  is  a  line  of  cases  holding  that  the 
law  recognizes  only  one  Christian  name,  and 
that  some  freedom  may  be  taken  with  the 
Initial  of  a  middle  name.  *  Howard  v.  Brown, 
197  Mo.  46,  95  S.  W.  191,  et  seq. ;  Morrison 
v.  Turnbaugh,  192  Mo.,  loc.  dt  445,  91  S. 
W.  152,  et  seq.  But  in  the  last  case  the 
true  name  of  the  defendant  appeared  In  the 
petition,  tbe  affidavit  for  an  order  of  pub- 
lication and  the  order  itself.  The  trouble 
arose  by  clerical  slip  In  the  Judgment  In 
the  Howard  Case,  where  the  defendant's 
name  was  Henry  "P.  P."  Brown,  and  be  was 
sued  as  Henry  "T."  Brown,  significance  was 
given  to  tbe  fact  that  bis  name  was  grouped 
with  his  mother,  his  sisters,  and  his  neph- 
ews, comprising  the  immediate  Brown  fam- 
ily to  which  he  belonged,  thus  identifying 
him  in  that  way.  These  cases  in  no  wise 
militate  against  the  rule  that  in  notice  by 
publication  the  defendant  should  be  accurate- 
ly designated  by  his  true  name. 

If  the  law  tolerated  slovenliness  or  pranks 
In  this  regard,  then  slovenliness  and  pranks 
might  ripen  Into  a  custom  and  open  the  door 


to  great  mischief.  Constructive  service  at 
best  Is  harsh.  It  is  service,  not  In  substance 
and  fact  but  of  a  sort  to  which  the  name  of 
service  is  attached  from  necessity.  That, 
method  of  service,  being  highly  technical, 
must  be  strictly  pursued.  Thus  it  was  said 
in  tbe  Turner  Case,  supra:  "Where  resort 
is  had  to  this  method,  a  substantial,  even 
rigid,  observance  of  the  law  is  required,  oth- 
erwise the  judgment  will  be  void  (citing  cas- 
es)." And  in  the  Morrison  Case,  supra,  it 
was  held  that  "constructive  service  must  be 
viewed  critically  In  order  to  prevent  so  far 
as  can  be,  Irreparable  Injury."  And  this 
rule  of  strictness  was  applied  in  each  case 
directly  to  tbe  use  of  the  true  name  of  the 
defendant. 

The  Turner  Case  has  met  the  approval  of 
this  court  many  times.  It  Is  a  landmark  In 
the  law,  and  establishes  the  proposition  that 
in  constructive  service  the  real  record  name 
of  the  landowner,  tbe  name  In  which  he 
took  title  (as  distinguished  from  the  col- 
loquial name  he  was  known  by  in  the  neigh- 
borhood of  the  land,  and  to  which  he  an- 
swered among  those  who  knew  him),  should 
be  used  in  designating  him  in  an  order  of 
publication  in  a  tax  suit  Turner's  record 
name  was  Singleton  V.  Turner.  By  that 
name  he  was  designated  in  the  deed  by 
which  be  took  title,  his  name  appearing 
there  no  less  than  four  times.  Though  gran- 
tee, he  signed  that  deed  by  that  name.  The 
"V."  in  his  name  stood  for  "Vaughn."  While 
a  resident  of  Missouri  he  lived  In  Holden, 
say  15  miles  from  the  land.  In  Holden  he 
was  usually  called  "Vaughn  Turner."  He 
went  by  that  name  in  the  neighborhood  of 
the  land.  He  was  known  as  Vaughn  from 
his  youth  up.  When  he  went  to  California 
and  took  up  a  residence  there,  he  continued 
to  be  called  Vaughn.  He  was  sued  for  taxes 
as  "Vaughn  Turner."  That  name  runs 
through  the  whole  record-petition,  order  of 
publication,  judgment,  and  deed.  In  busi- 
ness transactions  he  usually  signed  his  name 
"8.  V.  Turner."  It  was  held  that  the  deed 
was  void,  and  that  ruling  and  the  reason 
underlying  it  apply  vehemently  to  the  case 
at  bar. 

(c)  We  are  cited  to  many  cases  by  counsel 
for  defendant  in  which  the  right  party  has 
been  sued  and  served  with  process,  but  In 
which  profert  has  been  made  of  some  docu- 
ment signed  with  an  abbreviated  name,  or 
In  which  it  has  been  urged  there  was  a  vari- 
ance between  tbe  proof  and  allegation  aris- 
ing from  misnomer,  etc.  But  none  of  those 
cases  touch  the  vital  point  of  jurisdiction 
and  due  process  of  law.  For  Instance: 

In  Fenton  v.  Perkins,  8  Mo.  144,  a  ques- 
tion arose  whether  a  certain  oral  contract 
called  for  a  note  signed  by  John  Mlckle. 
The  contention  was  the  contract  called  for 
one  signed  by  John  McMlckle.  It  was  ruled 
that  McMlckle  might  be  bound  under  a  note 
signed  as  Mickle,  but  that  defendant  had 
no  right  to  impose  on  plaintiff  the  risk  of 
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proving  that  "MIckle"  was  Intended  for  "Mc- 
Mlckle."  In  discussing  the  case,  It  was  held 
that  abbreviations  of  men's  given  names  are 
so  common  that,  without  any  violation  of 
the  laws  of  the  land,  the  courts  may  take 
Judicial  notice  of  them.  It  will  be  seen  that 
the  question  in  that  case  arose  on  the  suffi- 
ciency of  the  evidence  to  identify  the  sub- 
ject-matter of  the  contract 

In  Weaver  v.  McElhenon,  13  Mo.  88,  the 
suit  was  on  a  note,  and  defendant  was  sued 
by  his  true  Christian  name,  "Christopher." 
But  the  note  was  set  forth  in  the  petition, 
and  it  was  signed  "Christy"  or  "Christ"  Mc- 
Elhenon. The  defendant  demurred.  It  was 
ruled  that  the  defect,  If  any,  could  not  be 
reached  by  demurrer,  bnt  by  a  motion  to 
exclude  the  note  as  evidence  on  account  of 
variance.  The  court  also  ruled  that  the  sig- 
nature to  the  note  was  a  well-known  abbre- 
viation of  Christopher,  and  the  logic  of 
the  ruling  was  simply  that  Christopher,  if 
he  liked,  could  dub  himself  "Christy"  or 
"Christ,"  and  by  signing  his  name  that  way 
bind  himself  on  a  note  when  impleaded  un- 
der the  name  of  "Christopher." 

In  Moseley's  Adm'r  v.  Mastln,  87  Ala.  216. 
an  abbreviation,  "adm'r,"  was  used  in  the 
complaint  Exception  was  taken  to  that 
and  the  court  held  "adm'r"  meant  "adminis- 
trator." 

In  Goodell  v.  Hall,  112  Ga.  436,  87  S.  E. 
725,  it  was  ruled  that  "judicial  notice  will 
be  taken  of  the  ordinary  and  commonly  used 
abbreviations  and  equivalents  of  Christian 
names."  That  language  must  be  read  with 
the  case,  viz.:  Eliza  M.  Hall  held  title  to 
certain  land.  She  made  application  under 
the  Georgia  statutes  to  have  it  set  apart  as 
a  homestead,  signing  the  application  "Eliza- 
beth M.  Hall."  Subsequently  she  mortgag- 
ed the  land  as  "Eliza  M.  Hall."  The  mort- 
gage being  foreclosed,  she  made  claim  that 
her  homestead  was  not  subject  to  mortgage. 
This,  because  her  application  to  have  it  set 
apart  as  a  homestead  had  been  sustained. 
In  offering  the  application  in  evidence,  it 
was  objected  to  because  made  by  "Elizabeth 
M.  Hall."  The  court  ruled  that  "Eliza"  was 
an  abbreviation  of  "Elizabeth,"  and,  if  not 
so,  that  at  least  parol  evidence  was  admis- 
sible (and  was  admitted)  to  show  the  Iden- 
tity of  "Elizabeth  M."  with  "Eliza  M." 

In  Jones*  Estate,  27  Pa.  336,  supra,  a  judg- 
ment was  recovered  against  Abel  Jones.  It 
was  entered  on  the  lien  docket  against  "A. 
Jones."  Other  judgments  were  obtained 
against  Jones,  and  entered  on  the  Hen  dock- 
et. The  real  estate  of  Abel  Jones  was  sold 
at  sheriff's  sale,  and,  on  making  distribution 
between  judgment  creditors,  the  auditor  dis- 
allowed the  judgment  entered  on  the  lien 
docket  In  the  name  of  "A.  Jones."  Proof  was 
made  that  Abel  Jones  signed  his  name  In  no 
other  way  but  "A.  Jones,"  and  that  there 
was  no  other  Abel  or  A.  Jones  In  the  county. 
It  was  ruled  on  appeal  that  the  object  of  the 
docket  entry  was  to  give  the  public  notice 


who  was  bound,  and  that  the  entry  was  suf- 
ficient 

In  Rupert  v.  Penner,  35  Neb.  687.  53  N. 
W.  698,  17  L.  R.  A.  824,  the  proposition  was 
announced  that  a  deed  correctly  describing 
the  grantor  as  "Archibald  T.  Finn,"  with  an 
acknowledgment  designating  the  grantor  as 
"Archibald  T.  Finn,"  and  identifying  him  at 
known  to  the  officer  to  be  the  person  whose 
name  is  affixed  to  the  Instrument  and  who 
executed  the  same,  and  which  deed  was 
signed  "Arch  T.  Finn,"  was  sufficient  to 
convey  the  title  of  Archibald  T.  The  ques- 
tion arose  over  the  admission  of  the  deed  In 
evidence.  See,  In  this  connection,  Hoax  v. 
Batteen,  68  Mo.  84. 

McGregor  v.  Barnabas  D.  Batch  et  aL.  17 
Vt  567,  was  a  scire  facias  upon  a  recogni- 
zance. The  defendant  pleaded  nnl  tlel  rec- 
ord. At  the  trial  plaintiff  gave  In  evidence 
n  record  of  the  recognizance,  in  which  Raich's 
Christian  name  Is  set  forth  as  "Barney  D." 
Oujecuou  was  made  to  this  evidence.  The 
court  ruled  that  there  was  no  controversy 
bat  that  "Barney"  and  "Barnabas"  are  used 
for  the  same  name,  and  that  as  defendant 
was  known  by  the  name  of  "Barney"  as 
well  as  "Barnabas,"  the  objection  was  prop- 
erly overruled. 

In  Sparks  v.  Sparks,  51  Kan.  196,  82  Pat 
892,  a  question  arose  on  a  motion  to  quash  s 
deposition.  The  notice  to  take  specified 
the  place  as  the  office  of  "Dan  Ray."  The 
deposition  was  actually  taken  at  the  office 
of  Daniel  E.  Wray.  Wray  was  Identified  In 
the  notice  as  an  "attorney  at  law  of  Ver- 
sailles, Mo."  There  was  no  claim  made 
there  was  any  other  person  of  that  name  or 
sounding  like  bis  in  that  place,  or  that  the 
parties  were  misled.  In  view  of  that  fact 
and  of  the  further  fact  that  "Dan"  Is  an 
abbreviation  of  "Daniel,"  and  that  "Ray" 
and  "Wray"  are  Idem  sonans,  a  motion  to 
quash  was  held  properly  overruled. 

Otner  cases  clted>  are  of  a  similar  charac- 
ter, and  none  go  to  the  point  of  doe  process 
of  law  or  jurisdiction,  or  in  any  wise  im- 
pugn the  reasoning  of  Turner  v.  Gregory. 

(d)  We  cannot  find  It  ever  ruled  by  any 
respectable  court  that  "Mike"  Is  a  universal- 
ly known  abbreviation  of  "Michael."  We 
are  asked  to  take  judicial  cognizance  that 
It  Is  a  universally  recognized  equivalent  of 
that  name.  We  decline  to  do  so.  It  Is  some- 
times used  flippantly  to  designate  any  one, 
as  In  the  colloqulalllsm,  "Sure,  Mike,"  or  In 
the  other,  "Are  you  Mike?"  or  "You  think 
you're  Mike."  But  this  figurative  and  slangy 
use  is  too  broad  and  proves  too  much. 

We  are  of  the  notion  there  is  something 
Celtic  about  "Mike"— a  tang  or  flavor  of  the 
old  sod — and  that  its  usage  among  Teutons 
is  either  malapropos,  mythical,  or  scant 
The  name  "Michael  Ohlmann"  is  self-evi- 
dently  German,  and  we  have  no  call  to 
judicially  determine  "Mike"  as  applicable 
to  a  nationality  not  shown  to  have  adopted 
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Its  use  at  the  fireside  as  part  of  the  mother 
tongue. 

In  this  connection  It  Is  not  without  some 
appreciable  weight  that  there  Is  no  evidence 
tending  to'  show  that  Ohlmann  was  known 
as  "Mike"  where  he  lived  In  Illinois,  or  in 
Missouri  where  his  land  lay,  or  that  he  an- 
swered to  that  name  or  tolerated  such  easy 
familiarity.  So  far  as  we  can  see,  it  Is  left 
to  the  tax  officers  and  circuit  court  of  Reyn- 
olds county  to  be  the  first  to  Joke  or  trifle 
with  bis  name;  this,  too,  when  engaged  In 
enforcing  tax  laws,  serving  him  with  sum- 
mons, and  solemnly  enforcing  the  state's 
lien  and  separating  him  from  the  ownership 
of  his  estate  (no  Joking  matter,  withal),  and 
when  the  records  of  Reynolds  county  showed 
his  title  was  got  and  held  In  the  name  of 
"Michael." 

(e)  Michael  Is  a  baptismal  name,  sacred  In 
meaning  and  hallowed  by  sacred  legends; 
witness  Saint  Michael,  Michaelmas,  or  the 
great  archangel  whose  prowess  is  vouched 
for  In  accredited  annals  of  those  dim  wars 
seen  by  the  mind's  eye  of  the  blind  Milton, 
In  which  the  Great  Enemy  of  Mankind, 
thrust  forth  by  his  sword,  pitched  headlong 
flaming,  so  that  (as  the  record  runs): 

"From  morn 
To  noon  he  fell,  from  noon  to  dewy  eve, 
A  summer's  day ;  and  with  the  setting  sun 
Dropp'd  from  the  zenith,  like  a  falling  star." 

It  ill  becomes  the  law,  moving  with  dig- 
nity and  venerating  sacredness,  to  deal  In 
flippant  vein  with  such  a  name  as  Michael, 
literally,  In  Hebrew,  "Who  is  like  God?" 

If  we  were  to  hold  that  an  order  of  pub- 
lication might  deal  with  those  abbreviations 
In  names  commonly  known  to  all  men,  yet 
"Mike"  Is  not  an  abbreviation  of  Michael, 
any  more  than  of  Mlcab,  Micalah,  Micha, 
Mlchah,  Mlchalah,  MIchal,  or  others  men- 
tionable.  But  "Mike"  is  not  an  abbrevia- 
tion at  all,  accurately  speaking.  It  is  to 
all  intents  and  purposes  a  mere  diminutive, 
a  nickname — a  corruption.  Now,  nicknames 
are  literally  nicked  names— names  that  are 
snipped,  whittled  off.  They  are  names  giv- 
en in  contempt,  derision,  or  sportive  famil- 
iarity— a  familiar  or  approbrious  appellation. 
Webster's  International  Diet  tit  "Nick- 
name." As  such  appellations  they  have  no 
place  in  those  Judicial  publications  of  no- 
tice by  which  courts  acquire  Jurisdiction. 
Otherwise  we  would  have  Amelia  Jones  no- 
tified by  an  order  of  publication  directed  to 
"Sis"  Jones;  or  William  Brown  under  the 
tttle  of  "Bub"  or  "Bill"  or  "Buck"  Brown; 
or,  If  the  hypothesis  be  Indulged  that  the 
master  sculptor  and  painter  were  alive  and 
so  fortunate  as  to  own  real  estate  in  Mis- 
souri, he  would  be  brought  in  under  the  name 
of  "Mike"  Angelo ;  or  Winfield  Scott  (In  like 
hypothesis)  under  the  name  of  "Fuss-and- 
Feathers"  or  "Hasty-Plate-of-Soup"  Scott;  or 


Thomas  H.  Benton  as  "Old  Bullion"  Benton. 

But  we  have  pursued  the  matter  far.  We 
think  the  deed  was  void,  because  the  Reyn- 
olds circuit  court  never  acquired  Jurisdic- 
tion over  Michael  Ohlmann.  This  view  of 
the  matter  precludes  the  necessity  of  consid- 
ering other  questions  made. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  Judg- 
ment In  favor  of  plaintiff,  adjudging  title  In 
him  to  all  the  land  In  his  patent  All  con- 
cur. 


STREET  v.  SCHOOL  DISTRICT  OP  ST. 
JOSEPH. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.) 

1.  Coubts  (§  231*)— Supreme  Court- Juris- 
diction—Amount  INVOLVED. 

Where  the  amount  in  controversy  In  an 
action  on  contract  Is  only  $482.55,  the  Supreme 
Court  has  no  jurisdiction  of  an  appeal  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig-  I  659;  Dec.  Dig.  8  231.*] 

2.  Coubts  (8  231*)— Supreme  Court— Juris- 
diction —  Objections—  Necessity— Consti- 
tution ax  Objections. 

In  an  action  against  defendant  school  dis- 
trict on  contracts,  where  the  only  contention 
below  as  to  the  validity  of  the  contract  was 
the  allegation  In  the  answer  that  it  was  void 
because  the  district  had  not  provided  any  in- 
come or  revenue  for  the  fiscal  year  in  which 
the  contracts  were  made,  and  no  objection  to 
their  validity  under  the  Constitution  was  raised 
by  declarations  of  law,  objections  to  testi- 
mony, or  in  defendant's  motion  for  a  new  trial, 
the  only  errors  assigned  therein  being  as  to 
rulings  on  evidence,  and  that  the  verdict  was 
against  the  law  and  evidence,  and  the  construc- 
tion of  the  provision  of  the  Constitution  now 
relied  on  was  not  necessary  to  the  decision,  the 
invalidity  of  the  contract  under  Const,  art.  10, 
i  12  (Ann.  St  1900.  p.  287),  prohibiting  any 
school  district  from  becoming  indebted  in  any 
year  in  any  amount  exceeding  the  income  pro- 
vided for  that  year  without  the  assent  of  two- 
thirds  of  the  voters  thereof,  was  not  raised,  so 
that  the  Supreme  Court  would  not  take  jurisdic- 
tion of  the  appeal  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |  658;  Dec.  Dig.  |  281.*] 

8.  Courts  (J  231*)— Jurisdiction— Supreme 
Court  —  Constitutional  Questions  —  Ne- 
cessity or  Raising  Question  Below. 
In  order  to  raise  a  constitutional  question 
in  the  trial  court  so  as  to  give  the  Supreme 
Court  jurisdiction  on  appeal,  the  particular 
provision  of  the  Constitution  infringed  must  be 
pointed  out. 

[Ed.  Note.— For  other  cases,*  see  Courts,  Cent 
Dig.  |  658;  Dec.  Dig.  5  231.*] 

4.  Appeal  and  Error  (t  281*)— Proceedings 
Below— Motion  for  New  Trial. 

Unless  error  is  complained  of  or  pointed 
ont  in  the  motion  for  new  trial.  It  will  not  be 
considered  for  the  Bret  time  on  appeal,  unless  it 
goes  to  the  jurisdiction  of  the  court  or  to  the 
total  failure  to  show  a  cause  of  action. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1650,  1655;  Dec.  Dig.  | 
281.*] 

Appeal  from  Circuit  Court  Buchanan  Coun- 
ty; Henry  M.  Ramey,  Judge. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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actions  by  Mary  G.  McCarthy,  by  Charles  B. 
Abler,  and  by  William  Drowns  against  the 
above-named  defendant,  In  each  of  which 
the  same  order,  is  entered. 

William  H.  Sherman  and  James  W.  Boyd, 
for  appellant  H.  K.  White,  for  appellee. 

GANTT,  P.  J.  The  above  four  cases  have 
been  submitted  under  one  brief.  Each  of  the 
said  plaintiffs  sought  to  recover  in  the  cir- 
cuit court  of  Buchanan  county  from  the  de- 
fendant, school  district  of  St.  Joseph,  dama- 
ges for  failure  to  perform  certain  contracts  al- 
leged to  have  been  made  by  the  plaintiffs  sev- 
erally with  school  district  No.  7,  township 
57,  range  35  of  Buchanan  county.  Each  of 
the  petitions  allege  the  corporate  capacity 
of  the  two  districts  as  school  districts,  and 
that  on  the  9th  day  of  September,  1904,  the 
voters  of  No.  7  voted  in  favor  of  becoming 
incorporated  with  the  defendant  and  on  Sep- 
tember 15,  1904,  the  directors  of  the  St  Jo- 
seph school  district  voted  to  accept  district 
No.  7  and  receive  all  of  Its  property,  real 
and  personal,  and  assumed  its  debts.  The 
petitions  then  alleged  that  before  the  above 
vote  said  school  district  No.  7  entered  into 
separate  contracts  with  plaintiffs  for  per- 
formance by  them  of  work  for  it  during  the 
next  ensuing  year.  Two  of  the  plaintiffs, 
Street  and  Abler,  claim  to  have  been  em- 
ployed as  janitors,  and  the  other  twp,  Drowns 
and  Miss  McCarthy,  as  teachers.  The  jani- 
tors claim  that  they  had  entered  upon  their 
duties  under  their  contracts  and  worked  a 
few  days  prior  to  September  19,  1904,  but 
except  as  to  these  few  days  of  service  they 
were  not  permitted  by  the  defendant  to  car- 
ry out  their  contracts,  although  willing  to 
do  so;  and  each  severally  claims  damages 
accordingly.  Miss  McCarthy  and  Drowns 
did  not  teach  under  their  contracts,  but 
claim  damages  for  being  denied  the  right 
to  teach,  although  they  were  willing  and  of- 
fered their  services. 

The  answers  of  defendant  In  the  Street  and 
Abler  cases  admitted  the  corporate  capacity 
of  the  two  school  districts,  the  merger  of  dis- 
trict No.  7  with  the  defendant  district  on 
the  date  specified,  and  denied  the  other  alle- 
gations of  the  petition.  These  answers  also 
set  forth  that  the  only  property  the  St.  Jo- 
seph district  received  from  district  No.  7 
was  the  McKlnley  School  and  the  sum  of 
$2,072,  which  had  been  collected  by  tax  levies 
for  interest  and  sinking  fund  on  bonds  there- 
tofore issued  by  district  No.  7.  The  defend- 
ant further  alleged  that  the  pretended  con- 
tracts relied  upon  by  the  plaintiffs  were  void 
because  district  No.  7  had  not  provided  any 
income  and  revenue  for  the  fiscal  year  com- 
mencing July  1,  1904,  and  bad  failed  to  make 
any  levy  of  any  taxes  upon;  the  property 
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enumeration  of  children  of  school  age  with- 
in the  limits  of  the  district,  bo  that  it  was 
not  entitled  to  any  portion  of  the  public 
school  funds  required  to  be  apportioned  by 
the  county  clerk  of  the  county  court  of  Bu- 
chanan county,  including  the  moneys  receiv- 
ed by  the  county  of  Buchanan  In  the  treasu- 
ry of  the  state  of  Missouri,  and  including 
moneys  arising  from  the  interest  on  funds 
derived  from  the  sale  of  school  lands,  and 
moneys  arising  from  the  county  school  fund, 
and  moneys  arising  from  the  payment  of  rail- 
road and  bridge  corporations  of  the  taxes 
levied  on  their  property.  It  was  also  alleged 
that  district  No.  7  had  no  other  funds  or  sourc- 
es of  income  whatever  at  the. time  of  making 
the  alleged  contracts.  The  answers  In  the 
McCarthy  and  Drowns  cases  tendered  the 
identical  defenses  above  set  forth,  but  alleg- 
ed, in  addition,  that  the  plaintiff  had  not  at 
the  time  of  making  the  alleged  contract  any 
license  to  teach  In  the  schools  of  Buchanan 
county.  In  each  of  the  four  cases  the  de- 
fendant alleged  that  the  plaintiffs  might 
have  earned  during  the  term  of  exclusion  all 
that  said  district  No.  7  had  agreed  to  pay 
them.  The  plaintiff  filed  replies  In  the  na- 
ture of  general  denials  of  these  answers.  By 
agreement  all  four  cases  were  treated  at  the 
same  time,  and  were  submitted  to  the  court 
without  the  intervention  of  a  jury. 

Nearly  all  the  evidence  was  applicable  to 
all  four  of  the  cases,  but  a  part  was  applica- 
ble only  to  each  case.  By  the  record  of  dis- 
trict No.  7  it  was  shown  that  at  a  meeting 
of  the  directors  of  said  district  held  on  Sep- 
tember 2, 1904,  the  plaintiffs  had  been  select- 
ed as  janitors  and  teachers  respectively  at 
the  salaries  claimed  In  their  respective  peti- 
tions. The  plaintiffs  Street  and  Abler,  the 
janitors,  and  the  plaintiff  Miss  McCarthy,  a 
teacher,  Introduced  without  any  objection 
their  contracts  as  such,  and  no  question  is 
raised  as  to  their  formal  sufficiency.  They 
all  bore  date  September  6,  1904.  Miss  Mc- 
Carthy also  Introduced  in  evidence  a  certi- 
ficate in  due  form  issued  to  her  by  the  su- 
perintendent of  schools  of  Buchanan  county, 
Mo.  The  plaintiff  Drowns  introduced  In  evi- 
dence, over  the  objection  of  the  defendant 
his  certificate  allowing  him  to  teach  for  a 
term  which  would  expire  before  his  alleged 
contract  time  would  expire,  and  also  his 
contract.  All  four  of  the  plaintiffs  showed 
that  the  defendant  St  Joseph  school  district 
refused  to  permit  them  after  September  19, 
1904,  to  carry  out  their  contracts.  The  plain- 
tiffs also  testified  as  to  their  earnings  after 
their  exclusion,  and  It  was  conceded  that 
proper  rulings  were  made  by  the  court  as  to 
this  defense.  The  defendant  introduced,  as 
applicable  to  all  the  cases,  the  record  of 
school  district  No.  7  against  St  Joseph 
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school  district,  and  the  opinion  therein  re- 
ported In  184  Mo.  140,  82  S.  W.  1082.  In 
brief,  It  appeared  from  that  case  that  in 
1901,  owing  to  a  mutual  mistake  as  to  the 
effect  of  the  extension  of  the  limits  of  the 
city  of  St  Joseph  over  a  portion  of  the  ter- 
ritory of  district  Mo.  7,  the  directors  of  No. 
7  had  surrendered  to  the  defendant  school 
district  jurisdiction  over  all  that  portion  of 
the  district  which  had  been  taken  into  the 
city  limits.  At  the  same  time  it  turned  over 
a  small  amount  of  money  in  the  general 
fund,  which,  with  some  additional  money 
collected  from  the  delinquent  tax  list,  the  de- 
fendant district  had  used  in  paying  the  debts 
of  district  No.  7  and  repairing  the  McJCin- 
ley  Schoolhouse,  which  was  in  the  surrender- 
ed part  of  the  district  The  defendant  dis- 
trict had  also  used  some  of  its  own  money 
for  these  purposes,  in  addition  to  the  above 
fund  belonging  to  No.  7.  District  No.  7  had 
turned  over  to  the  defendant  district  at  this 
time  its  balance  in  the  interest  and  sinking 
fund;  between  the  time  of  receiving  these 
moneys  and  the  institution  of  the  suit  by 
No.  7,  the  defendant  district  had  paid  inter- 
est on  the  bonds  issued  by  No.  7. 

The  Supreme  Court  allowed  the  defendant 
its  disbursements,  so  that  when  the  case 
was  decided  the  defendant  district  was  found 
not  to  owe  No.  7  anything  on  general  account 
but  to  owe  it  exactly  the  amount  tendered  for 
the  Interest  and  sinking  fund.  After  the 
merger  of  the  two  districts,  the  money  de- 
posited by  the  defendant  district  was  return- 
ed to  it  and  this  was  the  only  fund  received 
by  the  defendant  district  from  No.  7,  and  it 
was  placed  in  the  interest  and  sinking  fund. 
In  all  the  cases  it  was  admitted  that  in  1004 
and  in  1905  there  was  no  money  whatever 
to  the  credit  of  district  No.  7  upon  the  books 
of  the  county  treasurer.  It  was  also  admit- 
ted that  the  directors  and  officers  of  district 
No.  7  did  not  make  any  enumeration  of  the 
children  within  the  school  district,  or  any 
estimate  of  the  funds  needed  for  school  pur- 
poses, either  for  general  purposes  or  for  the 
Interest  and  sinking  fund  for  the  fiscal  year 
commencing  July  1,  1904,  and  that  no  certif- 
icate of  any  character  was  sent  to  the  county 
clerk  of  funds  arising  from  said  school  funds, 
county  school  funds,  or  interest  from  the  pro- 
ceeds arising  from  the  sale  of  section  16, 
township  35,  and  the  taxes  arising  from  as- 
sessments of  railroad  and  bridge.  No  por- 
tion of  those  taxes  or  those  funds  were  ap- 
propriated to  school  district  No.  7  for  the  year 
commencing  July  1,  1904,  and  neither  was 
any  levy  of  taxes  made  by  said  district  for 
school  purposes  for  that  year.  No  instruc- 
tion of  law  was  asked  by  either  party.  Aft- 
er argument  the  court  found  the  issues  for 
the  respective  plaintiffs,  and  entered  Judg- 
ment accordingly.  In  due  time  succeeding 
the  entry  of  the  said  several  judgments,  the 
defendant  filed  in  each  case  its  motion  for  a 
new  trial,  which  was  heard  and  overruled 
by  the  court  add  the  defendant  in  each  case 


preserved  Its  exceptions  and  took  its  appeal. 
At  the  time  these  cases  were  submitted,  leave 
was  given  to  the  plaintiffs  to  file  abstracts 
and  briefs,  and  we  were  not  advised  as  to 
what  position  they  would  take.  In  their 
briefs  now  on  file  they  insist  that  this  court 
has  no  jurisdiction  of  these  appeals. 

It  Is  apparent  that  the  amount  Involved  In 
either  of  the  cases  is  not  sufficient  to  confer 
jurisdiction,  since  the  judgment  of  Abler  for 
$482.55  Is  the  largest  of  either  of  the  four 
judgments,  so  that,  either  Individually  or  col- 
lectively, the  amounts  Involved  would  not 
give  this  court  jurisdiction.  Indeed,  it  is  ap- 
parent that  unless  it  can  be  said  that  there 
Is  a  constitutional  question  arising  under  the 
provisions  of  section  12  of  article  10  of  the 
Constitution  of  this  state  (Ann.  St  1906,  p. 
287),  then  this  court  has  no  jurisdiction.  As 
already  said,  all  cases  were  tried  before  the 
court  without  a  jury,  and  no  instructions 
or  declarations  of  law  were  asked  or  given 
on  either  side,  and  the  motions  for  new 
trial  make  no  reference  whatever  to  this  pro- 
vision of  the  Constitution  or  any  other  pro- 
vision thereof,  so  that  whether  there  is  a 
Constitutional  question  depends  entirely  up- 
on that  paragraph  of  the  defendant's  answer 
wherein  it  is  alleged  "that  this  defendant 
says  that  said  alleged  contract  was  void  be- 
cause said  school  district  No.  7  had  not  pro- 
vided any  income  and  revenue  for  the  fiscal 
year  commencing  July  1,  1904,"  etc.  Now 
for  the  first  time,  in  this  court  the  defendant 
makes  the  point  that  under  section  12  of 
article  10  of  the  Constitution  of  Missouri 
these  several  contracts  were  void,  because 
at  the  time  of  their  execution  school  district 
No.  7  had  no  funds  to  meet  the  claims  sued 
on,  and  had  not  provided  any  means  by 
which  funds  would  accrue  to  meet  these  ob- 
ligations. Section  12,  art  10,  of  the  Constitu- 
tion provides :  "No  county,  city,  town,  town- 
ship, school  district  or  other  political  cor- 
poration or  subdivision  shall  be  allowed  to 
become  Indebted  in  any  manner  or  for  any 
purpose  to  an  amount  exceeding  in  any  year 
the  income  and  revenue  provided  for  such 
year  without  the  assent  of  two-thirds  of  the 
voters  thereof,  voting  at  an  election  to  be 
held  for  that  purpose."  Neither  in  its  an- 
swer, nor  in  any  objection  to  the  testimony, 
nor  in  its  motion  for  new  trial,  nor  in  any 
declaration  of  law  asked  by  it  was  this 
constitutional  provision  Invoked  by  the  de- 
fendant in  the  circuit  court  The  circuit 
court  was  not  requested  to  declare  these 
contracts  void  on  the  ground  that  they  were 
prohibited  by  this  section  of  the  Constitution 
at  any  stage  of  the  case  In  that  court  In  the 
motion  for  new  trial  the  circuit  court  was 
not  told  that  it  had  violated  the  Constitution 
in  any  respect  in  rendering  its  judgment  for 
these  several  plaintiffs.  Nor  does  it  appear 
that  a  construction  of  this  particular  pro- 
vision of  the  Constitution  was  essential  to 
a  decision  of  the  case  by  the  circuit  court 

It  has  been  so  often  ruled  that  In  order 
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seem  almost  unnecessary  to  cite  cases.  Ash 
▼.  City  of  Independence,  169  Mo.  77,  68  S. 
W.  888;  State  ex  rel.  Loan  Co.  v.  Smith  et 
al.,  176  Mo.  44,  75  S.  W.  468;  City  of  St. 
Joseph  v.  Metropolitan  Insurance  Company, 
183  Mo.  1,  81  S.  W.  1080.  But  we  think  that 
the  fact  that  the  defendant  in  its  motions  for 
new  trials  in  these  four  cases  nowhere  al- 
leged a  violation  of  this  provision  of  the  Con- 
stitution, nor  called  the  circuit  court's  at- 
tention thereto,  but  restricted  its  application 
for  new  trial  to  the  grounds  specified  there- 
in, to  wit,  the  admission  of  Improper  evidence 
on  the  part  of  the  plaintiffs,  the  exclusion  of 
proper  testimony  offered  by  the  defendant, 
that  the  finding  of  the  court  was  against  the 
law  and  the  evidence,  and  should  have  been 
for  the  defendant,  excluded  from  the  consid- 
eration of  the  circuit  court  any  constitution- 
al question,  and  It  was  perfectly  competent 
for  the  defendant  to  avail  Itself  of  such  an 
objection,  or  to  waive  it,  as  it  saw  fit,  and  It 
Is  elemental  that,  unless  a  party  complains 
of  an  error  against  it  in  its  motion  for  a 
new  trial  and  gives  the  circuit  or  trial  court 
an  opportunity  to  correct  its  own  errors,  the 
appellate  courts  will  not  consider  errors  al- 
leged In  this  court  for  the  first  time,  unless 
they  go  to  the  very  jurisdiction  of  the  court 
or  the  absolute  failure  to  show  a  cause  of 
action. 

In  our  opinion,  the  objection  to  the  juris- 
diction of  this  court  of  this  appeal  by  the 
plaintiffs  Is  well  taken,  and  this  court  had  not 
under  the  Constitution  jurisdiction  of  either 
of  these  appeals,  and  it  is  therefore  ordered 
and  adjudged  that  each  of  these  appeals  be 
transferred  to  the  Kansas  City  Court  of  Ap- 
peals. 

BURGESS  and  FOX,  JJ.,  concur. 


BRISCOE  v.  METROPOLITAN  ST.  RT.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
July  1,  1900.) 

1.  Trial  CJ  34*)— Admissions  im  Pleadings 
•—Introduction  in  Evidence—  Necessity. 

iii  oi-uer  that  an  abandoned  pleading  may 
be  taken  as  an  admission  of  the  pleader,  it  must 
be  put  in  evidence  in  the  same  manner  as  any 
other  admission. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  87;  Dec.  Dig.  I  34.*] 

2.  Carbiebs  (I  316*) — Injuries  to  Passen- 
ger—Presumptive  Negligence. 

Whenever  something  unusual  occurs  in  the 
operation  of  a  public  conveyance  carrying  pas- 
sengers for  hire,  proof  of  such  fact  and  of  a 
consequent  injury  to  a  passenger  raises  the 
presumption  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1283-1294 ;  Dec.  Dig.  |  316.*] 


•For  other  cues  see  same  toplo  and  section  NUMBER 
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showed  that  defendant's  cable  car  on  which 
plaintiff  was  riding  made  an  nnusual  and  vio- 
lent stop,  so  that  the  glass  in  the  windows  of 
the  car  was  shattered  and  plaintiff  was  thrown 
against  a  stove;  that  another  passenger  was 
thrown  against  a  window  with  such  force  aa 
to  not  only  break  the  class,  but  to  bend  the  pro- 
tecting bars;  and  that  the  car  was  run  over 
the  crossing  at  the  full  speed  of  the  cable, 
which,  according  to  defendant's  testimony,  was 
violative  of  its  rules.  There  was  also  evidence 
tending  to  show  that  an  iron  plate  which  waa 
along  the  side  of  the  cable  conduit  was  struck 
by  the  grip  shank  and  dented.  Held  to  make 
out  a  case  of  presumptive  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |«  1283-1294;  Dec.  Dig.  |  316.«J 

4.  Carriers  (|  321*)— Street  Railroads — In- 
juries to  Passengers— Instructions.  . 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  through  the  sudden  and 
violent  stopping  of  the  car  on  which  plaintiff 
was  riding,  an  instruction  that  If  the  car  was 
permitted  to  come  to  an  unusually  abrupt,  vio- 
lent, and  unexpected  stop,  and  plaintiff  waa  in- 
jured thereby,  it  would  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the  stop 
was  caused  or  permitted  through  the  negligence 
of  defendant,  and  that  it  then  devolved  on  de- 
fendant to  show  by  a  fair  preponderance  of  the 
evidence  that  the  stop  was  not  caused  or  per- 
mitted through  its  negligence,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1326-1334;  Dec.  Dig.  4  321.*] 

5.  Negligence  (f  68*)— "Accident." 

An  "accident  *  is  such  an  unexpected  cas- 
ualty as  occurs  without  any  one  being  to  blame 
for  it ;  that  is.  without  anybody  being  guilty  of 
negligence  In  doing  or  permitting  to  be  done, 
or  omitting  to  do,  the  particular  things  that 
caused  such  casualty. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  80;  Dec.  Dig.  I  63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  62-70;  vol.  8,  p.  7560.] 

6.  Appeal  and  Error  (8  232*)— Questions 
Not   Called  to   Attention    or  Trial 

Court. 

A  ground  of  objection  to  evidence  not  call- 
ed to  the  attention  of  the  trial  court  will  not 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1430;  Dec.  Dig.  I  232.*] 

7.  Damages  (I  130*)— Personal  Injuries- 
Excessive  Damages. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  through  the  sudden  and 
violent  stopping  of  a  cable  car,  a  verdict  of 
$5,000  held  excessive  under  the  evidence,  $3,000 
being  sufficient  to  compensate  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  II  357-896;  Dec.  Dig.  I  130.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  James  E.  Goodrich,  Judge. 

Action  by  John  H.  Briscoe  against  the 
Metropolitan  Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  If  plaintiff  within  10  days  remit 
$2,000  from  the  judgment,  otherwise  reversed 
and  remanded. 

Bird  &  Pope  and  T.  J.  Madden,  for  appel- 
lant  John  II.  Lucas,  for  appellee. 

in  Dec.  &  Am.  Diss.  1907  to  date,  A  Reporter  Indexes 
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GRAVES,  J.  Action  for  personal  Injuries. 
Verdict  and  Judgment  for  $5,000  in  favor  of 
plaintiff,  from  which  defendant  appeals.  This 
case  at  one  time  reached  the  Kansas  City 
Court  of  Appeals,  by  which  for  errors  it  was 
reversed  and  remanded.  118  Mo.  App.  668, 
95  S.  W.  276.  Thereafter  an  amended  peti- 
tion was  filed,  upon  which  the  trial  involved 
In  this  appeal  was  had.  The  material  por- 
tions of  this  amended  petition,  omitting 
formal  charges  and  charges  as  to  the  charac- 
ter of  the  Injuries  are: 

"That  on  or  about  February  3, 1902,  and  at 
About  the  hour  of  420  o'clock  p.  m.  of  said 
day,  plaintiff  was  a  passenger  upon  one  of 
the  west-bound  cars  of  said  defendant  on 
said  Fifteenth  street  line,  and  while  he  was 
in  the  act  of  taking  a  seat  in  the  coach  of 
said  car  and  while  said  car  was  moving  over 
the  tracks  of  the  Kansas  City  Belt  Railway 
Company's  crossing,  or  what  1b  known  as  the 
'Belt  Line  crossing,'  said  car  came  to  an  un- 
usually abrupt,  violent,  and  unexpected  stop, 
and  by  reason  thereof  plaintiff  was  thrown 
with  great  force  and  violence  against  the 
stove  in  said  car  and  to  the  floor  of  said  car, 
and  was  thereby  seriously  Injured.  •  •  • 
That  said  injuries  were  caused  through  the 
carelessness  and  negligence  of  said  defend- 
ant, Its  agents,  servants,  or  employes,  in  that 
said  car  was  caused  or  permitted  to  come  to 
an  unusually  abrupt,  violent,  and  unexpected 
stop  or  collision,  on  or  near  the  Kansas  City 
Belt  Line  crossing,  whereby  plaintiff  was 
suddenly  and  violently  thrown  against  the 
stove  and  upon  the  floor  of  said  car." 

Answer  was  a  general  denial  and  plea  of 
contributory  negligence.  Reply,  general  de- 
nial. The  Injury  sued  for  In  this  case  occur- 
red February  8,  1902.  Plaintiff  at  the  time 
was  assistant  superintendent  of  the  Colonial 
Security  Company,  as  well  as  a  solicitor  for 
the  same.  Such  company  seems  to  have  been 
of  a  questionable  character  as  a  business 
proposition  for  the  investors  in  its  contracts 
or  bonds.  Plaintiff  was  earning  about  $35 
per  week  In  this  dual  capacity.  On  the  even- 
ing of  February  8,  1902,  at  about  4  o'clock, 
the  plaintiff  took  passage  upon  one  of  the 
defendant's  cable  trains  going  west  on  Its 
Fifteenth  street  line.  He  got  on  the  train  at 
Cleveland  avenue  to  the  east  of  the  point 
where  defendant's  street  car  tracks  crossed 
the  tracks  of  the  Belt  Line  Railway  Com- 
pany. From  Cleveland  avenue  to  the  cross- 
ing of  the  tracks  Is  about  a  block  and  a  half. 
Plaintiff  says  that  when  he  got  on  the  plat- 
form of  the  car  he  had  trouble  in  getting  the 
door  of  the  car  to  open.  That  the  car  was 
almost  stopped  just  before  It  reacbed  the 
Belt  Line  tracks,  but  started  up  again  at  the 
full  speed  of  the  cable.  That  after  he  got 
into  the  car  he  started  toward  the  stove  to 
get  a  seat,  when  all  at  once  the  car  came  to 
a  sudden  and  violent  stop,  by  which  be  was 
violently  thrown  against  the  stove  and  knock- 
ed thereby  back  to  the  floor  of  the  car. 
From  this  fall  he  received  the  Injuries  sued 


for  herein,  which  will  be  noted  more  In  de- 
tail later.  Plaintiff  says  that  the  sudden  stop 
of  the  car  was  so  violent  as  to  break  out  all 
the  window  lights.  He  also  says  that  one 
Peeples  was  standing  on  the  platform  of  the 
car.  This  witness  described  the  movement  of 
the  car  in  this  language: 

"Q.  Where  did  you  get  on  the  car?  A.  I 
got  on  the  car  on  the  east  side  of  the  track 
the  car  stopped  on — the  east  side  of  the  track 
right  where  I  was  standing.  Q.  Where  was 
the  front  end  of  the  car  when  it  stopped  on 
the  east  side  of  the  track  with  reference  to 
the  Belt  Line  tracks?  A.  It  was  right  about 
the  first  rail  of  the  Belt  Line  tracks  near 
the  east  side,  as  near  as  I  can  remember.  Q. 
What  kind  of  a  stop  was  made  there  when 
you  got  on— describe  Jt?  A.  Well,  I  don't 
know  about  that — they  stopped  Is  all  I  know 
— pulled  up  there  and  stopped.  •  •  * 
This  time  they  stopped  and  I  stepped  on,  and 
they  moved  about  20  feet  pretty  rapid  gait 
and  stopped  dead  still.  Q.  That  was  the  sec- 
ond stop?  A.  Yes,  sir.  Q.  Where  was  the 
second  stop?  A.  That  was  right  In  the  cen- 
ter of  the  tracks— the  car  was  right— set  over 
both  tracks.  Q.  Where  was  the  front  end  of 
the  car  with  reference  to  those  tracks  at  the 
second  stop?  A.  That  was  over  the  second 
track— the  west  track.  Q.  Now  describe  that 
second  stop  as  to  force  and  suddenness  and 
what  happened.  A.  Well,  they  stopped  dead 
still  and  I  had  stepped  up  on  the  platform 
and  was  still  facing  south,  and  bad  not  turn- 
ed to  get  in  the  car,  and  my  shoulders  and 
head  went  through  the  window  and  I  went 
down  In  the  corner,  and  cut  me  a  little  here, 
and  I  was  bruised  up  a  little.  Q.  What  ef- 
fect did  It  have  on  the  windows  of  the  car? 
A.  It  broke  the  window — shattered  It  all  to 
pieces  and  bent  the  rods." 

He  also  said  he  thought  the  car  was  going 
the  full  speed  of  the  cable  when  It  suddenly 
stopped,  and  that  he  did  not  know  whether 
other  windows  were  broken  or  not,  except  the 
one  against  which  he  was  thrown.  After  the 
accident  he  was  called  by  two  acquaintances 
to  a  nearby  dram  shop,  and  took  solace  by 
Imbibing  a  drink  of  whisky,  and  this  perhaps 
accounts  for  the  fact  that  he  failed  to  see 
plaintiff,  as  he  says  he  did  not  see  plaintiff 
at  the  time. 

The  flagman  for  the  railroad  company  also 
testifies  to  the  sudden  stopping  of  the  car. 
Plaintiff  offered  some  evidence  tending  to 
show  that  the  grip  on  the  car  struck  an  iron 
plate  which  was  along  the  side  of  the  cable 
conduit  and  indented  that  place.  That  im- 
mediately after  the  accident,  workmen  for 
the  defendant  sawed  off  the  corner  of  this 
plate. 

Defendant's  testimony  tends  to  show  the 
plaintiff  had  been  In  the  car  ample  time  to 
have  gotten  a  seat;  that  there  were  only 
two  or  three  passengers  on  the  car ;  that  the 
employes,  five  or  six  in-  number,  who  examin- 
ed the  situation  just  after  the  accident,  found 
no  cause  for  the  car  stopping;  that  only  the 
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one  window  on  the  east  end  was  broken ;  that 
there  was  a  bent  "kingbolt"  On  cross-exam- 
ination of  the  grlpman  who  was  in  charge  of 
the  car,  this  "kingbolt"  Is  thus  spoken  of: 

"Q.  Will  yon  please,  Mr.  Rlner,  tell  the 
jury  where  that  bolt  was?  A.  The  kingbolt 
Is  right  back  of  the  grip — the  small  iron  pin 
that  goes  down  and  helps  hold  the  grip  hang- 
er in  place  and  kept  it  from  sliding  sideways. 
Q.  Is  the  kingbolt  down  in  the  conduit  or 
above?  A.  It  is  above.  The  grlpman  could 
put  bis  hand  on  it  or  foot— the  bolt  is  a  small 
rod.  Q.  How  big  a  bolt  was  that?  A.  Well, 
It  is  only  about  18  inches  long.  It  is  Just  a 
small  bolt  In  diameter,  not  very  big.  Q.  How 
big?  A.  Oh,  possibly  a  half  an  inch  or  less — 
possibly  three-eighths.  Q.  And  that  kingbolt 
was  bent?  A.  Yes ;  bent  to  one  side  enough 
to  throw  the  grip  out  of  plumb.  The  grip 
has  to  hang  just  plumb  or  it  won't  hold  the 
rope — when  you  bring  it  up  and  let  it  go.  Q. 
You  don't  know  what  bent  it?  A.  No,  sir. 
Q.  It  wasn't  bent  when  you  started  out?  A. 
No,  sir ;  not  in  my  judgment.  Q.  It  was  bent 
in  that  collision?  A.  As  far  as  I  know,  it 
was— I  suppose  it  was.  Q.  You  had  let  go  of 
your  rope  before  that  collision,  hadn't  you? 
A.  The  rope  was  throwed  In  the  grip  when  I 
left  the  barn  by  what  is  known  as  a  gypsy, 
and  that  was  the 'first  time  I  had  let  loose  of 
the  rope — that  is,  released  the  rope  or  throw- 
ed the  rope.  I  had  made  a  slow-down  stop  at 
Cleveland,  but  I  didn't  release  the  rope,  but 
merely  loosened  It  so  it  would  slip  through. 
That  was  the  first  time  I  had  let  the  rope  go 
through.  Mr.  Buckner:  Read  the  question 
and  see  if  he  can  answer  it  Q.  (question 
read  by  stenographer).  Can't  you  answer 
that  question?  A.  Yes,  sir.  There  at  the 
Belt  Line  I  let  loose  of  the  rope.  Q.  And 
your  grip  wasn't  on  the  rope  at  all?  A.  No, 
sir." 

For  the  defendant  It  was  further  made  to 
appear  that  cars  usually  ran  across  this 
crossing  at  slackened  speed;  that  cars  had 
passed  both  ways  that  day  and  had  no  trou- 
ble ;  that  the  crossing  was  properly  construct- 
ed; that  the  motorman  was  running  the  car 
in  the  usual  manner  at  the  time  of  the  acci- 
dent; that  the  crossing  had  been  inspected 
that  morning  and  found  all  right ;  that  noth- 
ing was  found  wrong  after  the  accident ;  that 
the  grlpman  did  not  even  hear  that  plaintiff 
or  any  one  was  injured;  that  the  stop  In 
question  was  not  violent  Other  facts  es- 
pecially as  to  the  character  of  the  Injuries 
will  be  noted  under  the  discussion  of  the 
points  made  by  defendant  for  reversal  of  the 
judgment  This  sufficiently  states  the  con- 
flicting proof  to  discuss  the  legal  questions. 
The  instructions,  so  far  as  required,  will  be 
noted  In  the  course  of  the  opinion. 

1.  Among  other  things,  the  defendant  con- 
tends that  Inasmuch  as  the  plaintiff  pleaded 
specific  acts  of  negligence  in  his  former  peti- 
tion, he  is  thereby  estopped  in  now  pleading 
general  negligence  and  relying  upon  the  rule 
res  Ipsa  loquitur  as  to  presumptive  negli- 


gence. It  further  contends  that  Inasmuch  as 
it  is  shown  by  the  original  petition  that  the 
plaintiff  pleaded  specific  negligence,  he  there- 
by admitted  knowledge  of  the  cause  of  the 
accident  and  cannot  now  rest  upon  presump- 
tive negligence,  after  showing  a  state  of  facts 
which  would  invoke  the  usual  rule  In  case  of 
passenger  and  carrier.  We  take  it  there  are 
two  questions  in  this  case  that  were  settled 
in  the  recent  case  of  Price  v.  Met  St  Rail- 
way Co.  (not  yet  officially  reported)  119  S.  W. 
932,  L  e.,  that  the  petition  involved  here  is 
one  of  general  negligence  as  distinguished 
from  specific  negligence,  and  (2)  that  the  pre- 
vious acts  of  the  plaintiff  have  not  estopped 
him  from  relying  upon  presumptive  negli- 
gence under  his  pleadings  herein.  A  redis- 
cussion  of  the  questions  at  this  time  Is  un- 
necessary. But  going  a  step  further,  the  rec- 
ord herein  does  not  disclose  the  fact  that  the 
original  petition  was  Introduced  in  evidence, 
so  that,  whatever  it  may  have  been,  It  can- 
not be  considered  here.  True  it  1b  that  under 
given  circumstances  an  abandoned  pleading 
may  be  taken  as  an  admission  of  the  pleader, 
but  for  that  purpose  It  must  be  pnt  In  evi- 
dence in  the  same  manner  as  any  other  ad- 
mission. 

2.  Defendant  Insists  that  its  demurrer  to 
the  evidence  should  have  been  sustained. 
This  question  must  be  considered  In  the  light 
of  the  pleading  and  proof.  By  the  pleading 
as  above  indicated,  the  plaintiff  has  placed 
himself  In  position  to  Invoke  the  doctrine  of 
presumptive  negligence.  Having  so  done,  the 
sole  question  in  this  regard  is,  whether  or  not 
he  has  shown  a  state  of  facts  which  brings 
him  within  the  rule  res  ipsa  loquitur.  In 
other  words,  do  the  things  by  him  shown  be- 
speak, upon  their  face,  negligence?  Going  a 
step  further,  if  the  jury  find  the  facts  sur- 
rounding the  accident  to  be  as  he  details 
them,  then  are  they  such  as  will  entitle  the 
plaintiff  to  rest  upon  the  presumption  that 
the  defendant  has  been  in  some  manner  negli- 
gent? We  are  of  opinion  that  they  are.  In 
the  first  place,  an  unusual  and  violent  stop 
was  testified  to  by  his  witnesses.  So  violent 
was  It  according  to  plaintiff,  that  the  glass  In 
the  windows  of  the  car  was  shattered  and 
broken.  This  was  the  plaintiff's  evidence, 
and  this  we  must  consider  in  passing  upon 
the  question  of  a  demurrer  to  the  evidence. 
The  fact  of  a  violent  and  unusual  stop,  with 
the  consequent  injury  to  plaintiff,  1b  sufficient 
to  require  of  the  defendant  an  explanation 
of  its  conduct  both  as  to  the  safety  of  the 
conveyance  and  the  track,  and  also  as  to  the 
manner  of  the  operation  of  the  car  or  train. 
Wherever  something  unusual  occurs  In  the 
operation  of  a  public  conveyance  carrying 
passengers  for  hire,  proof  of  such  facts  and 
a  consequent  injury  to  the  passenger  raises 
the  presumption  of  negligence.  The  mere 
injury  to  the  passenger  Is  not  sufficient  but 
proof  of  that  fact  and  further  proof  of  an 
occurrence  which  is  out  of  the  ordinary,  is 
sufficient  to  make  a  case  under  the  rule  of 
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presumptive  negligence.  Plaintiff's  evidence 
in  this  case  shows  a  violent  and  sudden  stop 
of  the  car,  a  thing  not  usual — the  violence  of 
the  stop  by  the  fact  that  it  threw  one  passen- 
ger against  a  window  with  such  force,  as  to 
not  only  break  the  glass,  but  to  bend  the  pro- 
tecting iron  rods.  Not  only  so,  but,  if  plain- 
tiff himself  is  to  be  believed,  all  the  windows 
of  the  car  were  shattered.  Plaintiff,  under 
the  rule  of  presumptive  negligence,  might 
have  stopped  with  this  showing,  after  having 
shown  consequent  injury  to  himself.  He, 
however,  did  not  stop  here,  but  showed  in  ad- 
dition that  the  car  was  run  over  the  crossing 
at  the  full  speed  of  the  rope,  which,  accord- 
ing to  defendant's  testimony,  was  violative  of 
the  rule  of  the  defendant  His  evidence  also 
tended  to  show  that  an  iron  plate  had  become 
bo  misplaced  as  to  have  been  struck  and 
"dented"  by  the  grlpshank.  Considering  the 
showing  made,  there  was  no  error  in  refusing 
to  sustain  the  demurrer  to  the  evidence, 
either  upon  the  close  of  plaintiff's  case,  or 
upon  the  close  of  the  whole  case. 

&  It  is  next  urged  that  there  was  error  in 
giving  Instruction  No.  4  for  plaintiff.  This 
instruction  in  effect  told  the  Jury  that  if  they 
found  that  plaintiff  was  a  passenger  upon  de- 
fendant's car,  and  said  car  was  permitted 
to  come  "to  an  unusually  abrupt,  violent,  and 
unexpected  stop  and  the  plaintiff  was  injured 
thereby,  then  it  is  presumed,  in  absence  of 
evidence  to  the  contrary,  that  said  stop  was 
caused  or  permitted  through  the  negligence 
of  the  defendant,  and  It  then  devolves  upon 
the  defendant  to  show  by  a  fair  preponder- 
ance of  the  evidence  that  said  stop  was  not 
caused  or  permitted  through  its  negligence." 
A  similar  although  broader  instruction  was 
held  in  Judgment  in  the  Price  Case,  supra, 
and  our  cases  thereon  reviewed.  To  what 
was  then  said  we  need  add  nothing  now.  Un- 
der that  ruling  this  instruction  is  unobjec- 
tionable 

4.  Nor  was  there  error  in  giving  instruc- 
tion No.  7  for  the  plaintiff.  This  instruction 
reads:  "You  are  instructed  that  an  accident 
is  such  an  unavoidable  casualty  as  occurs 
without  anybody  being  to  blame  for  it ;  that  is, 
without  anybody  being  guilty  of  negligence  in 
doing  or  permitting  to  be  done,  or  in  omit- 
ting to  do,  the  particular  things  that  caused 
such  casualty."  We  are  of  opinion  that  this 
Instruction  comes  fairly  within  the  law  as 
declared  in  paragraph  1  of  the  opinion  in 
Zeis  v.  Brewing  Ass'n,  205  Mo.,  loc.  cit.  648, 
104  S.  W.  99.  To  this  paragraph  all  the 
Judges  in  court  in  banc  agreed,  although 
there  was  much  disagreement  as  to  other 
paragraphs  of  the  opinion.  There  was  no 
error  in  giving  this  Instruction. 

5.  Another  contention  is  that  the  plaintiff 
was  permitted  to  prove  that  immediately  aft- 
er the  accident  tbe  defendant  repaired  the 
tracks  at  or  about  the  place  of  the  accident. 
One  of  the  things  so  shown  was  the  sawing 
off  of  a  corner  to  the  steel  plate  mentioned 
tn  our  statement  It  is  now  urged  that  this 


proof  was  made  as  tending  to  show  negli- 
gence upon  the  part  of  the  defendant  at  the 
time,  and  that  proof  of  repairs  made  after  an 
accident  cannot  be  shown  for  the  purpose  of 
fixing  an  admission  of  negligence  upon  the 
part  of  the  defendant  to  tbe  effect  that  it 
was  or  had  been  negligent  at  the  date  of  the 
accident  We  are  cited  to  tbe  cases  of  Hips- 
ley  v.  Railroad,  88  Mo.  348,  Brennan  v.  St 
Louis,  92  Mo.  482,  2  S.  W.  481,  Alcorn  v.  Rail- 
road, 108  Mo.  81, 18  S.  W.  188,  and  Mahaney 
v.  Railway  Co.,  108  Mo.,  loc.  cit  200,  18  S. 
W.  895. 

It  will  not  be  necessary  to  discuss  these 
cases  or  this  evidence  in  relation  to  the  case 
law  upon  the  subject.  We  have  gone  over 
the  objections  made  to  the  introduction  of 
this  proof,  and  at  no  place  is  it  urged  that 
the  evidence  was  incompetent  for  the  reason 
now  assigned.  The  first  objection  was  to  the 
effect  that  such  testimony  was  "irrelevant 
and  immaterial"  and  words  of  similar  Import 
Some  more  specific  objections  were  made,  but 
at  no  time  did  counsel  object  to  this  testi- 
mony on  the  ground  that  plaintiff  was  im- 
properly trying  to  show  defendant's  negli- 
gence at  the  moment  of  the  accident  by  show- 
ing repairs  immediately  made  thereafter.  So 
that  the  question  is  not  really  before  us  upon 
a  proper  objection  and  exception.  In  these 
cases  we  usually  have  questions  enough 
wherein  the  matter  has  been  properly  called 
to  the  attention  of  the  trial  court,  without 
going  Into  questions  to  which  the  attention 
of  the  trial  court  was  not  called  at  the  time 
by  proper  and  definite  objections.  This  con- 
tention is  therefore  ruled  against  defendant 

6.  Defendant  complains  of  a  number  of  re- 
fused instructions,  four  or  more  of  which 
practically  amount  to  a  direction  to  find  for 
the  defendant.  We  have  gone  through  the 
instructions  given  and  refused,  and  are  im- 
pressed that  defendant  was  more  than  fair- 
ly treated  in  the  matter  of  declarations  of 
law.  In  fact  the  court  gave  some  instruc- 
tions for  defendant  to  which  it  was  not  en- 
titled under  the  law,  and  we  see  no  error  in 
those  refused. 

7.  The  serious  question  In  this  case  is  the 
amount  of  the  verdict  Plaintiff  was  thrown 
against  the  stove  and  received  a  slight  cut 
upon  the  chin.  He  also  says  that  he  fell  up- 
on the  back  of  his  head  and  received  a  bruise 
there.  We  are  inclined  to  think  that  he  re- 
ceived a  more  or  less  serious  Injury  by  this 
blow  to  the  chin  and  perhaps  to  the  head. 
He  bled  some  from  the  throat  at  the  time, 
but  his  attending  physician,  who  testified, 
placed  but  little  stress  upon  tbat  injury.  The 
second  day  after  the  injury  the  plaintiff  had 
considerable  fever,  and  for  a  week  his  tem- 
perature was  around  103  degrees.  Dr.  Frey- 
mann,  his  physician,  says  that  he  was  then 
evidently  suffering  from  "a  concussion  and 
contusion  of  the  brain  from  that  blow  upon 
the  chin."  There  is  evidence  tending  to 
show  that  he  suffered  at  the  trial  from  head- 
aches, pain  in  the  back,  and  that  he  had  a 
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doubt  was,  but  the  real  trouble  la  as  to  the 
cause.  His  physician  treated  him  for  about 
four  or  five  months,  part  of  the  time  at  his 
home,  and  later  at  the  office,  and  ceased  to 
treat  him,  telling  him  that  it  would  take 
time  for  nature  to  do  the  work.  His  physi- 
cian says : 

"Q.  For  how  long  a  time  did  he  come  to 
see  you?  A.  Oh,  several  months — four  or 
five  months.  Q.  Ton  have  seen  him  from 
time  to  time  at  these  trials?  A.  Yes,  sir. 
Q.  You  have  had  him  under  observation? 
A.  In  that  respect —  I  haven't  seen  him  for 
a  long  time  now — for  a  year  and  a  half;  I 
don't  know  whether  It  Is  a  year  and  a  half 
or  two  years.  Q.  From  what  you  saw  of  Mr. 
Briscoe  there,  and  this  concussion  of  the 
brain,  can  you  state  what  the  effects  were  in 
Mr.  Briscoe's  case?  The  effects  you  noticed 
and  observed  in  his  case?  A.  I  have  observ- 
ed that  he  appeared  dazed,  especially  In  a 
dazed  condition;  but  of  course,  I  couldn't 
tell,  never  having  known  him  before,  and  not 
knowing  anything  about  his  condition  before 
— I  couldn't  be  so  able  to  tell  as  I  would  be 
able  to  tell  if  I  had  known  him  before;  but 
he  looks  dazed,  and  sometimes  absent-minded. 
Q.  Now,  Doctor,  you  may  state —  You  said 
he  was  delirious  for  about  a  week?  A.  Yes, 
sir.  Q.  What  does  it  mean  among  doctors 
and  medical  men  for  a  patient  to  have  a  tem- 
perature, as  you  say  Mr.  Briscoe  had,  of  102 
to  103?  A.  Temperature  means  different 
things  In  different  diseases,  and  In  brain 
troubles  it  means  a  great  deal  more  than  it 
would  In  malarial  fever.  Q.  Why?  A.  I 
don't  know  why.  •  •  •  Q.  Now,  Doctor, 
when  did  you  cease  giving  him  medicine?  A. 
I  don't  know;  I  think  it  was  probably  six 
months  afterwards — maybe  three  or  four 
months.  Q.  In  troubles  like  Birscoe  had,  tell 
the  Jury  whether  or  not  there  is  any  known 
course  of  treatment  by  medicine  that  will 
produce  a  speedy  cure?  A.  I  don't  think  so, 
and  told  him  so.  I  told  him  he  had  to  wait 
for  time  to  do  the  work  that  It  was  going  to 
do.  Q.  Now  considering  the  length  of  time 
that  has  elapsed —  You  see  him  now,  do  yon 
not?  A.  Yes,  I  see  him.  Q.  You  may  state 
whether  or  not  you  still  notice  this  dazed 
condition  you  spoke  of.  A.  Yes,  sir.  Q.  You 
may  state  whether  or  not  you  still  notice  this 
absent-mindedness  you  spoke  of.  A.  Yes,  he 
was  up  In  the  office  about  two  weeks  ago — 
something  like  that  I  think — and  he  talks  In 
the  same  way ;  he  talks  all  right,  but  he 
runs  off  on  something  once  in  a  while.  Q. 
Now,  considering  his  present  condition  and 
the  length  of  time  it  has  continued,  you  may 
state  whether  or  not  that  trouble  Is  perma- 
nent In  this  case,  or  otherwise.  A  It  looks 
that  way  to  me." 

On  cross-examination,  the  doctor  testified 


amlned  him  professionally.  Plaintiff  was  In 
Colorado  for  some  time  between  the  date  of 
injury  and  this  last  trial,  and  says  he  was 
treated  there,  but  no  medical  testimony  was 
produced  from  that  place. 

For  the  defendant,  Dr.  Punton  examined 
the  plaintiff  in  1904,  and  again  in  1907,  dar- 
ing the  trial.  From  the  plaintiff  he  got  the 
history  of  his  case.  He  says  the  plaintiff 
was  no  doubt  In  bad  condition  at  the  date  of 
the  last  trial,  but  that  his  condition  was  not 
of  traumatic  origin.  Dr.  Punton  goes  Into 
detail  as  to  all  the  troubles  of  which  plain- 
tiff complained  at  the  time  of  the  two  re- 
spective examinations.  On  the  last  exam- 
ination the  urine  was  examined  and  found 
heavily  laden  with  albumen.  Plaintiff  com- 
plained of  his  eyesight,  sleeplessness,  and 
nervousness,  and  this  physician  says  that 
plaintiff  was  in  his  Judgment  suffering  from 
Bright's  disease  of  the  kidneys.  He  says 
that  everything  of  which  the  plaintiff  com- 
plains are  symptoms  of  such  disease.  Among: 
these  troubles  was  one  of  the  heart  This 
physician  testified  positively  that  none  of  the 
existing  symptoms  were  due  to  traumatic  or 
physical  force. 

Plaintiff  made  no  effort  to  rebut  this  evi- 
dence. He  had  his  own  family  physician 
there  and  failed  to  have  him  testify  on  this 
point.  He  did  not  even  have  his  own  physi- 
cian examine  him  from  the  date  of  the  first 
treatment  to  the  date  of  the  trial.  We  are 
satisfied  that  plaintiff  received  some  Injury 
at  the  hands  of  the  defendant,  but  the  pecu- 
liar silence  of  his  own  physician  upon  the 
cause  of  the  alarming  symptoms  existing  at 
the  time  of  the  trial  is  significant  His  phy- 
sician at  no  time  explicitly  states  that  the 
alarming  symptoms  of  which  plaintiff  com- 
plained at  the  last  trial  were  due  to  his  in- 
Jury.  Skilled  lawyers  tried  his  case,  and,  If 
there  was  no  evidence  of  Bright's  disease  in 
plaintiff's  symptoms,  proof  of  that  would 
have  been  forthcoming  after  the  testimony 
of  Dr.  Punton.  Lawyers  do  not  usually  leave 
their  case  in  an  uncertain  condition  when 
within  an  hour  or  two  an  examination  could 
have  been  had  and  the  theory  of  Bright's  dis- 
ease removed  from  the  case.  Their  failure 
Is  very  significant  Defendant  ought  not  to 
be  held  for  sufferings  and  conditions  not 
superinduced  by  Its  own  conduct  We  are  of 
opinion  that,  whatever  may  be  the  plaintiff's 
condition  now,  It  Is  not  all  due  to  defend- 
ant but  to  the  ravages  of  that  most  Insid- 
ious of  all  diseases. 

We  are  forced  to  the  conclusion  that  this 
verdict  is  largely  excessive,  and  believe  that 
$3,000  will  amply  compensate  the  plaintiff  for 
all  damages  done  by  defendant  If  plaintiff 
will  In  10  days  remit  $2,000  from  this  Judg- 
ment as  of  the  date  of  its  entry,  the  re- 
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malnder  of  $3,000  will  be  affirmed  as  of  the 
date  of  Its  entry,  otherwise  the  judgment 
will  be  reversed  and  the  cause  remanded. 
All  concur. 


MAIER  t.  BROCK  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  1,  1909.) 

1.  Marriage  (§  40*>— Evidence  —  Pbksump- 
tiors. 

Where  plaintiff  was  married  in  Germany 
on  January  TJ4,  1865,  and  lived  with  her  bus- 
band  until  the  spring  of  1866,  when  the  hus- 
band came  to  this  country,  where  he  was  mar- 
ried three  times  before  his  death,  it  will  be  pre- 
sumed that  the  German  marriage  was  annulled 
by  divorce  before  he  was  married  in  this  coun- 
try, even  though  his  first  wife  is  still  living  and 
the  marriage  with  her  has  not  been  dissolved 
in  the  jurisdiction  where  she  lived. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  It  63,  64;  Dec.  Dig.  |  40.*] 

2.  Names  ({  16*)— "Idem  Sonars." 

Names  are  ''idem  sonana"  if  the  attentive 
listener  finds  difficulty  in  distinguishing  them 
when  pronounced,  or  common  or  long-continued 
usage  has,  by  corruption  or  abbreviation,  given 
them  the  same  pronunciation,  even  though  they 
are  spelled  differently,  and  the  German  name 
"Josef  Maier"  is  idem  sonans  with  the  Ameri- 
canized spelling  thereof,  "Joseph  Meyer." 

[Ed.  Note.— For  other  cases,  see  Names,  Cent. 
Dig.  ||  12-14;  Dec.  Dig.  I  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3380.] 

3.  Marriage  (§  40*)— Evidence— Sutficien- 
ot  to  Overcome  Presumption  ot  Divorce. 

In  an  action  for  an  assignment  of  dower 
by  decedent's  first  wife,  who  was  married  to  him 
in  Germany,  after  which  decedent  came  to  this 
country  and  was  again  married  three  times,  evi- 
dence held  not  to  overcome  the  presumption 
that'  decedent  was  divorced  from  plaintiff  be- 
fore he  was  again  married  in  this  country. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  SI  63,  64;  Dec.  Dig.  |  40.*] 

4.  Marriage  (|  40*)  —  Validity  —  Presump- 
tions. 

The  law  presumes  that  a  marriage  is  valid, 
and  the  burden  is  on  those  claiming  the  con- 
trary to  show  it  by  a  strong  and  persuasive  evi- 
dence, the  presumption  being  one  of  the  strong- 
est known  to  law. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  U  58-69 ;  Dec  Dig.  |  40.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; Hugh  Dabbs,  Judge. 

Action  by  Barbara  Maier  against  T.  W. 
Brock  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

The  plaintiff  brought  this  suit,  for  the  as- 
signment of  dower,  in  the  circuit  court  of 
Jasper  county.  The  petition  was  in  the 
usual  form.  The  answer  was  a  general  de- 
nial, and  a  plea  that  plaintiff  was  an  alien, 
a  resident  of  Germany,  and  had  never  re- 
sided In  this  country.  The  reply  was  a  gen- 
eral denial  of  the  new  matter  contained  in 
the  answer. 

The  evidence  showed  that  plaintiff  was 
married  to  one  Josef  Maier  on  January  24, 
1865,  in  the  empire  of  Germany,  and  that 


they  lived  together  as  man  and  wife  until 
the  spring  of  1866,  when  be  left  her  and 
came  to  the  United  States.  Shortly  after  he 
reached  this  country  she  heard  from  him 
once,  but  no  more  until  the  year  1885,  when 
he  visited  his  old  home  In  Germany,  when 
she  went  to  see  him,  and  there  saw  him  for 
the  last  time.  He  was  known  in  this  coun- 
try by  the  name  of  Joseph  G.  Meyer.  She 
never  knew  of  his  using  any  other  name  than 
that  of  Josef  Maier,  and  heard  of  bis  death, 
In  Carthage,  Mo.,  through  a  report  of  a  life 
Insurance  company  which  had  issued  a  policy 
on  his  life. 

There  was  considerable  evidence  Introduc- 
ed tending  to  sbow  that  Josef  Maier  and 
Joseph  G.  Meyer  were  one  and  the  same  per- 
son, but  as  there  is  practically  no  dispute 
but  what  they  were  one  and  the  same  per- 
son, it  would  be  useless  to  burden  this  state- 
ment with  a  copy  of  that  evidence.  Plaintiff 
never  remarried,  and  remained  true  to  her 
marital  vows. 

Joseph  G.  Meyer  died  In  Jasper  county, 
February  8,  1904,  seised  of  the  real  estate 
described  in  the  petition.  He  went  to  that 
county  some  time  between  the  years  1872 
and  1874,  and  took  with  blm  a  second  wife, 
who  lived  with  him  on  this  farm  until  her 
death.  On  March.  12,  1885,  be  married  Marie 
Balduff,  In  the  city  of  St  Louis,  and  lived 
with  her  on  this  land  until  her  death.  Of 
that  marriage  two  daughters  were  born,  who 
were  grown  young  ladies  at  the  time  of  the 
trial  of  this  cause.  He  then  married  a  wo- 
man by  the  name  of  Cumberledge,  from 
whom  he  was  divorced;  and  subsequent 
thereto,  on  January  17,  1902,  he  married 
Nora  Carl,  of  Jasper  county,  and  lived  with 
her  until  his  death,  and  of  which  marriage 
a  posthumous  child  was  born.  No  one  in 
this  country  ever  heard  of  his  having  been 
married  in  Germany  until  this  suit  was 
brought  Meyer  was  a  German-born  citi- 
zen, and  had  never  applied  for  naturalization 
in  Jasper  county.  This  record  shows  that  he 
had  been  an  industrious,  bard-worklng,  good 
citizen  while  he  lived  in  this  state,  but  it 
fails  to  show  where  be  lived  from  the  time 
he  came  to  this  country,  in  1866,  up  to  the 
time  he  went  to  Jasper  county. 

No  Instructions  were  asked  or  given.  The 
court  found  for  the  defendants,  and  plaintiff 
appealed. 

Henry  Lelst  and  Thomas  &  Hackney,  for 
appellant  McReynolds  &  Halliburton,  for 
respondents. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  There  can  be  no  serious  question, 
in  the  light  of  the  evidence  preserved  in  this 
record,  but  what  Joseph  G.  Meyer,  mention- 
ed in  the  evidence,  was  one  and  the  same 
person  who  married  the  appellant  in  Ger- 
many in  the  year  1865,  under  the  name  of 
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toese  iacts  rests  me  mam  legal  proposition 
involved  In  this  case.  Counsel  for  respond- 
ents contend  that  the  subsequent  marriages 
in  this  country  raised  a  presumption  that 
Joseph  G.  Meyer  was  divorced  from  appel- 
lant after  coming  to  this  country  and  prior 
to  his  said  marriages  in  this  state. 

This  question  has  been  so  recently  and  so 
ably  discussed  by  Judge  Graves,  in  the  case 
of  Johnson  v.  Railway,  203  Mo.  381,  101  S. 
W.  641,  I  feel  It  would  be  a  useless  waste 
of  time  for  me  to  do  more  than  quote  from 
hla  opinion  what  he  said  upon  this  question. 
The  question  Involved  In  this  case  is  identic- 
al with  the  one  which  was  Involved  there. 
On  page  402  of  203  Mo.,  and  page  646  of  101 
S.  W.,  he  uses  this  language: 

"By  this  instruction,  when  applied  to  the 
facts  of  this  case,  the  defendants  are  requir- 
ed to  assume  the  burden  of  proving  by  nega- 
tive proof  that  there  had  been  no  dissolution 
by  divorce  of  said  prior  marriage.  Defend- 
ants in  fact  assumed  that  burden,  and  did 
prove  that  in  two  places  of  residence  estab- 
lished by  deceased  no  divorce  had  been  pro- 
cured, and,  further,  by  showing  that  the  first 
wife  had  procured  no  divorce.  The  question, 
however,  for  us  to  determine,  is  whether  or 
not  this  instruction  properly  places  the  bur- 
den of  proof,  and,  If  it  does,  it  was  a  ques- 
tion for  the  jury  to  determine  whether  or 
not  the  burden  had  been  successfully  carried. 
The  cases  upon  this  point  are  by  no  means 
harmonious.  We  start  with  every  presump- 
tion in  favor  of  the  validity  of  the  marriage 
of  plaintiff  and  deceased.  Singular  to  say, 
a  case  from  our  own  court,  Klein  v.  Laud- 
man,  29  Mo.  259,  is  the  basis  of  practically 
all  the  law  cited  by  plaintiff  in  support  of 
this  instruction,  and  in  fact  the  basis  of 
several  potent  decisions  not  cited  by  plain- 
tiff. So  that  it  devolves  upon  us  to  say 
whether  that  case  properly  declared  the  law, 
and  whether  or  not  other  courts,  clung  and 
approving  It,  have  properly  analyzed  and  ap- 
plied the  doctrine  announced  therein. 

"In  the  Klein  Case,  supra,  Klein  and  his 
wife  had  sued  Laudman  and  wife  for  slan- 
der. Defendants  denied  the  speaking  of  the 
words,  and  in  effect  denied  that  Klein  and 
Margaret  Klein,  the  plaintiffs,  were  husband 
and  wife.  Mrs.  Klein  had  stated  that  she 
had  been  previously  married  in  Germany, 
and  these  admissions  were  proven.  Based 
upon  that  proof,  the  trial  court  gave  this 
instruction  for  defendants :  'If  the  jury  find 
from  the  evidence  that  the  plaintiff,  Mar- 
garet Klein,  was  married  In  Germany  to  an- 
other person  than  Leonard  Klein,  the  plain- 
tiff, then  such  relation  is  presumed  to  con- 
tinue; and  it  devolves  upon  the  plaintiffs 
to  prove  to  the  satisfaction  of  the  jury  that 
such  marriage  was  legally  terminated  before 


me  nrst  instruction  wmcn  tne  court  gave  in 
this  case  at  the  instance  of  the  defendants 
was  erroneous.  There  was  no  presumption 
that  a  marriage,  which  was  proved  to  have 
existed  at  one  time  in  Germany,  continued 
to  exist  here  after  positive  proof  of  a  second 
marriage  de  facto  here.  The  presumption  of 
law  is  that  the  conduct  of  parties  is  in  con- 
formity to  law,  until  the  contrary  Is  shown. 
That  a  fact,  continuous  in  its  nature,  will 
be  presumed  to  continue  after  Its  existence 
Is  once  shown,  is  a  presumption  which  ought 
not  to  be  allowed  to  overthrow  another  pre- 
sumption of  equal,  If  not  greater,  force  In 
favor  of  Innocence.  The  fact  of  a  marriage 
in  Germany,  which  was  established  In  this 
case  by  the  declaration  of  one  of  the  plain- 
tiffs, was  entirely  consistent  with  the  valid- 
ity of  the  marriage  de  facto,  which,  beyond 
all  dispute,  existed  between  the  parties  here, 
and  after  they  had  produced  their  marriage 
certificate,  with  proof  of  cohabitation  as  bus- 
band  and  wife  since  its  date,  the  presump- 
tion is  that  this  marriage  was  a  lawful  one, 
and  that  the  former  marriage  in  Germany, 
If  any  such  was  established,  had  been  dis- 
solved. There  was  not  any  evidence  In  this 
case,  so  far  as  the  bill  of  exceptions  shows, 
that  the  first  husband  of  Mrs.  Klein  was  still 
living;  but  if  this  had  been  established,  we 
think  she  was  still  entitled  to  the  benefit  of 
the  favorable  presumption  that  the  first  mar- 
riage had  been  dissolved  by  a  divorce,  and 
that  it  was  not  Incumbent  on  her,  In  this 
character  of  action  and  under  the  pleadings 
in  this  case,  to  produce  a  record  of  the  judi- 
cial or  legislative  proceedings  by  which  the 
divorce  was  effected.' 

"And  on  page  263,  Judge  Napton  further 
said :  'There  was  no  proof  that  her  first  hus- 
band was  living;  and,  if  there  had  been, 
the  woman  was  still  entitled  to  the  chari- 
table presumption  that  a  divorce  from  her 
first  husband  bad  enabled  her  to  marry  a 
second  time.  But  the  court  directed  the  jury 
to  presume  the  invalidity  of  the  second  mar- 
riage, unless  proof  positive  of  a  dissolution 
of  the  first  was  produced.' 

"In  the  case  of  Waddlngham  v.  Wadding- 
ham,  21  Mo.  App.  609,  a  case  on  the  facts 
very  much  like  the  case  at  bar,  as  the  wife 
was  shown  to  have  been  previously  married 
to  one  Charles  Gavin,  Ellison,  J.,  after  cit- 
ing and  quoting  from  the  Klein  Case,  supra, 
and  speaking  of  the  Klein  Case,  and  the 
one  he  then  had  under  consideration,  says: 
'I  can  see  no  escape  of  plaintiff's  case  from 
the  reasoning  in  that  case.  Here  Charles 
Gavin  Is  shown  to  be  still  alive,  yet  the  Su- 
preme Court  maintains  that  so  strong  is  the 
presumption  of  Innocence  as  to  the  second 
marriage  proven  In  fact  that  the  law  will  In- 
fer the  first  was  dissolved.   So,  then,  If  we 
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concede  all  plaintiff  maintains  aa  to  the  suf- 
ficiency of  bis  proof  to  establish  a  marriage 
between  defendant  and  Charles  Gavin,  yet 
an  actual  marriage  with  plaintiff  being  con- 
ceded, the  presumption  In  favor  of  defend- 
ant's Innocence  will  raise  the  Inference  that 
her  marriage  with  Gavin  was  dissolved.' 

"In  the  latter  case  of  Leech  v.  First  Na- 
tional Bank,  99  Mo.  App.,  loc.  cit  68a,  74  8. 
W.  416,  Ellison,  J,  says:  'Ordinarily,  a  de- 
posit of  money  by  a  third  person  to  the  cred- 
it of  another,  being  for  his  benefit,  will  be 
presumed  to  have  been  accepted  by  him. 
But  this  is  only  true  of  a  lawful  transaction. 
It  Is  not  true  where  the  presumption  would 
establish  an  unlawful  act,  or  participation 
in  an  unlawful  act  For  the  primary  pre- 
sumption la  always  in  favor  of  Innocence. 
This,  though  things  once  shown  to  exist  are 
presumed  to  continue.  But  if  their  continu- 
ance would  develop  a  crime,  the  presumption 
would  cease  and  be  succeeded  by  one  of  in- 
nocence. Thus,  If  It  be  shown  that  a  man 
and  woman  were  married  and  lived  together 
as  husband  and  wife,  and  one  of  them  Is 
shown  to  have  afterwards  married  another 
person,  on  a  trial  of  bigamy,  the  presumption 
of  Innocence  will  overcome  the  presumption 
of  the  continuance  of  the  former  marriage, 
and  it  will  be  assumed,  In  lack  of  other  evi- 
dence, that  the  first  marriage  was  in  some 
way  dissolved.  The  cases  on  this  head  are 
discussed  In  Waddlngham  v.  Waddlngham, 
21  Ma  App.  628-631.  And  an  apt  Illustra- 
tion of  the  power  of  the  presumption  of  in- 
nocence to  overcome  other  presumptions  is 
found  In  Klein  v.  Landman,  29  Mo.  259.' 

"On  the  other  hand,  we  have  the  doctrine 
of  the  Klein  Case  criticised  by  the  St  Louis 
Court  of  Appeals,  by  Barclay,  X,  in  the  case 
of  Winter  v.  Supreme  Lodge  Knights  of 
Pythias,  96  Mo.  App.,  loc.  cit  17,  69  S.  W. 
666,  where  he  says:  'In  a  number  of  in- 
stances, instructions  have  been  condemned 
for  telling  the  Jury  In  negligence  cases  that 
the  law  presumes  every  man  to  exercise  ordi- 
nary care,  or  equivalent  language,  express- 
ing as  a  rule  of  law  the  Idea  that  the  con- 
duct of  an  intelligent  person  Is  presumed  to 
be  in  conformity  to  law  until  the  contrary 
is  shown.  That  rule  Is  declared  to  be  a 
"presumption  of  law"  in  Klein  v.  Landman, 
29  Ma  259.  But  the  statement  of  it  in  the 
form  aforesaid  has  been  held  erroneous  in 
a  number  of  cases,  some  of  which  we  men- 
tioned— more  could  be  cited.  Palmer  v.  Ball- 
road,  76  Mo.  221;  Myers  v.  City,  108  Mo.  480, 
18  S.  W.  914;  Lynch  v.  Railroad,  112  Mo. 
420,  20  8.  W.  642;.  Schepers  v.  Railroad,  126 
Mo.  665,  29  S.  W.  712;  Nixon  v.  Railroad, 
141  Mo.  425,  42  S.  W.  942.  These  decisions 
are  all  positive  authority-  for  the  proposition 
that  In  the  face  of  evidence,  permitting  an 
Inference  contrary  to  a  disputable  presump- 
tion, it  is  not  correct  to  throw  the  presump- 
tion into  the  scale,  as  it  is  said,  in  giving 
the  law  to  the  triers  of  fact' 
120  8.W.— 74 


"Outside  of  Missouri  there  are  cases  up- 
holding the  Klein  Case.  One  of  these  Is  the 
case  of  Hunter  v.  Hunter,  111  Cal.  261,  48 
Pac.  756,  31  L.  R.  A.  411,  52  Am.  St  Rep. 
180.  In  that  case  Mrs.  Hunter  had  first 
married  a  man  by  the  name  of  Joseph  Milan 
in  February,  1858,  she  being  then  15  years 
of  age.  She  lived  with  Milan  10  days  when 
she  was  taken  away  by  her  parents.  In  Ju- 
ly, 1862,  she  married  Hunter;  and  lived  with 
Hunter  for  22  years  or  more,  when  Hunter 
brought  suit  to  have  the  marriage  with  him 
declared  void.  In  that  case,  Temple,  J., 
says:  'But  it  is  said  the  marriage  of  the 
parties  to  this  suit  took  place  only  about 
4%  years  after  the  marriage  to  Milan,  and 
it  will  be  presumed  that  Milan  was  alive, 
in  the  absence  of  proof  to  the  contrary. 
There  was  no  proof  tending  to  show  that 
Milan  was  dead,  or  that  his  chance  of  life 
was  below  the  average;  therefore,  it  is  con- 
tended the  court  should  have  found  that  he 
was  alive.  This  presumption  of  the  continu- 
ation of  life  is,  however,  overcome  by  an- 
other. It  Is  presumed  that  a  person  is  In- 
nocent of  crime  or  wrong.  Code  Civ.  Proa 
I  1963.  There  Is  also  a  presumption,  and  a 
very  strong  one,  in  favor  of  the  legality  of 
a  marriage  regularly  solemnised.  Rather 
than  hold  a  second  marriage  invalid,  and 
that  the  parties  have  committed  a  crime  or 
been  guilty  of  Immorality,  the  courts  have 
often  Indulged  in  the  presumption  of  death 
in  less  than  7  years,  or,  where  the  absent 
party  was  shown  to  be  alive,  have  allowed 
a  presumption  that  the  absent  party  has  pro- 
cured a  divorce.  A  more  correct  statement 
perhaps,  would  be  that  the  burden  is  cast 
upon  the  party  asserting  guilt  or  Immorality 
to  prove  the  negative— that  the  first  marriage 
had  not  ended  before  the  second  marriage.' 

"The  latter  part  of  the  above  quotation 
goes  to  the  exact  question  raised  on  the  In- 
struction In  this  case,  L  e.,  where  is  the 
burden  of  proof  placed? 

"In  Schuchart  v.  Schuchart  61  Kan.  597, 
60  Pac.  311,  50  L  R.  A.  180,  78  Am.  St  Rep. 
842,  Johnson,  J.,  cites  the  Klein  Case  with 
these  remarks:  The  marriage  In  this  case, 
as  we  have  seen,  was  formally  celebrated, 
and,  as  every  presumption  of  the  law  Is  in 
favor  of  matrimony,  the  burden  Is  on  the 
plaintiff  to  show  illegality,  even  though  it 
may  Involve  the  proving  of  a  negative.  To 
establish  his  case,  the  plaintiff  was,  there- 
fore, required  to  prove,  not  only  that  Por- 
teous  was  living,  but  that  the  marriage  rela- 
tion of  the  defendant  with  him  had  not  been 
dissolved  by  divorce.  He  did  show  that  Por- 
teous  was  still  living,  but  failed  to  show  that 
a  divorce  had  not  been  granted  to  Porteous 
from  her.  Boulden  v.  Mclntlre,  119  Ind. 
574,  21  N.  B.  445,  12  Am.  St"  Rep.  453;  Klein 
v.  Laudman,  29  Mo.  259;  Hadley  v.  Rash,  21 
Mont  170,  63  Pac.  812,  69  Am.  St  Rep.  649.' 

"Another  case  citing  and  quoting  from  the 
Klein  Case  is  that  of  Boulden  v.  Mclntlre, 
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j. lie  luruitjr  marriage  w  i^iiues  was  cuumieu. 

The  second  marriage  was  within  seven  years. 
In  the  Boulden  Case,  Coffey,  J.,  says:  'In 
the  absence  of  proof  to  the  contrary,  It 
would  undoubtedly  be  presumed,  In  favor  of 
the  validity  of  her  marriage  with  Boulden, 
that  Limes  was  dead.  In  the  absence  of  any 
showing  to  the  contrary,  what  reason  can  be 
assigned,  under  the  circumstances,  for  not 
presuming  that  the  marriage  relation  be- 
tween her  and  Limes  had  been  dissolved  by 
a  legal  divorce  before  her  last  marriage?  It 
Is  urged  that  to  require  the  appellants  to 
prove  that  Eliza  Street  had  not  been  divorc- 
ed from  Charles  Limes  prior  to  the  date  of 
her  marriage  with  Boulden  would  be  re- 
quiring them  to  prove  a  negative.  As  we 
have  seen  from  the  authorities  above  cited, 
the  law  requires  the  party  who  asserts  the 
Illegality  of  a  marriage  to  take  the  burden 
of  that  issue  and  prove  it,  though  it  may 
involve  the  proving  of  a  negative.' 

"This  case,  like  the  case  from  California, 
fixes  the  burden  of  proof. 

"Leaving  for  the  present  those  cases 
wherein  the  Klein  Case  is  cited,  approved, 
and  applied,  let  us  take  up  a  few  cases  where 
the  facts  are  somewhat  similar  to  the  case 
at  bar,  and  see  what'  the  courts  are  holding. 
The  first  among  the  number  Is  Coal  Run  Coal 
Co.  v.  Jones,  Adm'x,  127  111.  379,  8  N.  E.  865, 
20  N.  E.  89,  Mary  Jones,  administratrix,  an 
alleged  widow  of  Thomas  D.  Jones,  brought 
action  for  the  death  of  Jones,  which  occur- 
red November  19,  1883.  One  Mary  Evans 
was  offered  as  a  witness  for  the  coal  com- 
pany. The  marriage  of  Mary  Jones  to  Thom- 
as D.  Jones,  deceased,  in  La  Salle  county, 
III.,  February  19,  1875,  was  practically  con- 
ceded. The  witness  Mary  Evans  testified 
that  she  was  married  to  Thomas  D.  Jones, 
November  16,  1367,  in  Wales;  that  Jones 
deserted  her,  and  that  she  subsequently 
married  Evans  and  lived  with  him  as  bis 
wife;  that  she  was  never  divorced  from 
Jones.  This  evidence  was  excluded.  The 
court  says:  This  evidence  was  excluded.  It 
Is  contended  It  should  have  been  received,  as 
showing  that  Mary  Evans,  and  not  the  plain- 
tiff, was  the  lawful  widow  of  Thomas  D. 
Jones,  and  that  the  facts  of  this  case  distin- 
guish it  from  Conant  v.  Griffin,  48  111.  410, 
where  there  was  an  attempt  to  show  that 
another  one  than  the  plaintiff  there  was 
the  true  widow  of  deceased,  and  it  was  held 
that  which  one  was  the  true  widow  was  im- 
material; that  that  fact  would  only  become 
Important  when  the  administrator  was  called 
upon  to  make  distribution.  It  is  claimed 
that  here  it  is  Important  which  one  is  the 
true  widow,  as  Mary  Evans  by  her  conduct 
had  absolved  the  deceased  from  any  legal 
liability  for  her  support,  and  that  she  had 
sustained  no  pecuniary  injury  by  his  death. 


iuc  dcwuu  luauugt;  uvluk  duuwu  ui  lwts 

the  law  raises  a  strong  presumption  In  fa- 
vor of  Its  legality,  which  we  do  not  regard 
as  overcome  by  mere  proof  of  a  prior  mar- 
riage, and  that  the  first  wife  had  not  obtain- 
ed a  divorce.  See  Johnson  v.  Johnson,  114 
111.  617,  3  N.  E.  232,  65  Am.  Rep.  883.  The 
husband  might  have  obtained  such  divorce, 
and  left  him  free  to  contract  the  second 
marriage.' 

"In  Johnson  v.  Johnson,  114  I1L  617,  3  N. 
E.  234  (55  Am.  Rep.  883),  cited  in  the  forego- 
ing case,  the  court,  per  Shope,  J.,  said:  'But 
if  the  law  raises  the  presumption  that  the 
former  husband  was  alive  at  the  date  of  the 
last  marriage,  from  the  fact  that  7  years  had 
not  then  elapsed  since  the  last  knowledge  of 
him,  it  also,  in  the  absence  of  proof  to  the 
contrary,  presumes  that  the  parties,  in  con- 
tracting such  marriage,  and  in  subsequently 
cohabiting,  were  Innocent  of  immorality  or 
crime,  and  that  there  was  no  legal  impedi- 
ment to  its  consummation.  When  a  marriage 
is  shown  In  fact  the  law  raises  a  strong 
presumption  in  favor  of  its  legality,  and  the 
burden  is  with  the  party  objecting  to  its 
validity  to  prove  that  It  is  not  valid.  Bisb. 
Mar.  &  Div.  ||  457,  458.  Presumptions  of 
this  class  are  not  conclusive,  but  are  suffi- 
cient in  general  to  shift  the  burden  of  proof. 
1  Greenleaf,  Ev.  ti  33-35.  These  presump- 
tions of  innocence,  and  of  the  validity  of 
the  marriage,  conflict  with  the  presumption 
of  life;  and,  if  neither  presumption  Is  aided 
by  proof  of  facts  or  circumstances  coopera- 
ting with  it  the  presumption  of  the  validity 
of  the  marriage  has  generally  been  held  to 
be  the  stronger,  and  to  prevail  over  the  pre- 
sumption of  the  continuance  of  the  particu- 
lar life;  and  this  Is  so  held  although  the 
time  elapsing  between  the  last  knowledge 
of  the  former  husband  and  the  second  mar- 
riage Is  much  less  than  seven  years.' 

"As  to  the  burden  of  proof,  the  doctrine 
Is  thus  announced  in  19  Am.  ft  Eng.  Ency.  of 
Law  (2d  Ed.)  1209:  'As  a  result  of  the  doc- 
trine that  all  presumptions  are  In  favor  of 
marriage,  the  invalidity  of  a  marriage  can- 
not be  established  like  any  other  question  of 
fact  as  every  presumption  must  be  overcome  1 
by  satisfactory  proof.  The  burden  of  proof 
is  always  on  the  party  attacking  the  validi- 
ty of  the  marriage.' 

"And  further,  upon  the  same  page,  the  au- 
thor says:  The  party  having  the  burden  of 
proof  must  overcome  every  presumption  la 
favor  of  the  marriage  alleged  to  be  Invalid, 
even  though  this  may  require  the  proof  of  a 
negative.' 

"On  the  question  of  burden  of  proof,  even 
though  it  require  the  proof  of  a  negative.  ti>e 
Supreme  Court  of  the  United  States,  through 
Justice  Wayne,  In  the  case  of  Patterson  r. 
Gaines  et  ux.,  6  How,  loc  dt  698,  12  L.  Ed 
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553,  says:  'But  there  is  no  force  In  this 
objection  tor  another  reason.  When,  in  the 
progress  of  a  suit  in  equity,  a  question  of 
pedigree  arises,  and  there  is  proof  enough  in 
the  opinion  of  the  court  to  establish  the  mar- 
riage of  the  ancestor,  the  presumption  of  law 
is  that  a  child  of  the  marriage  Is  legitimate, 
and  it  will  be  incumbent  upon  him  who  de- 
nies it  to  disprove  it,  though  In  doing  so 
he  may  have  to  prove  a  negative.' 

"In  cases  of  the  character  involved  in  this 
record,  the  following  cases  declare  in  favor 
of  the  presumption  of  divorce,  although  there 
may  be  evidence  of  a  former  valid  marriage; 
Johnson  v.  Johnson,  114  111.  611,  3  N.  E.  232, 
55  Am.  Rep.  883;  Boulden  v.  Mclntire,  119 
Ind.  674,  21  N.  E.  445,  12  Am.  St.  Rep.  453; 
Blanchard  v.  Lambert,  43  Iowa,  228,  22  Am. 
Rep.  245;  In  re  Edwards,  58  Iowa,  431,  10 
N.  W.  793;  Leach  v.  Ball,  95  Iowa,  611,  64 
N.  W.  790;  Parsons  v.  Grand  Lodge,  108 
Iowa,  6,  78  N.  W.  676;  Hull  v.  Rawls,  27 
Miss.  471;  Klein  v.  Laudman,  29  Mo.  259; 
Hadley  v.  Rash,  21  Mont  170,  53  Pac.  312,  69 
Am.  St.  Rep.  649 ;  Carroll  v.  Carroll,  20  Tex. 
731;  Coal  Run  Coal  Co.  v.  Jones,  127  111. 
379.  8  N.  E.  865,  20  N.  E.  89;  Harris  v.  Har- 
ris, 8  111.  App.  57;  Cartwrlght  v.  McGown, 
121  111.  388,  12  N.  E.  737,  2  Am.  St.  Rep.  105. 

"Along  the  same  line,  in  Hynes  v.  McDer- 
mott,  91  N-  T.,  loc.  cit  459,  43  Am.  Rep.  677, 
it  is  said:  'The  law  presumes  morality,  and 
not  Immorality;  marriage,  and  not  concubi- 
nage; legitimacy,  and  not  bastardy.  Where 
there  is  enough  to  create  a  foundation  for 
the  presumption  of  marriage,  it  can  be  re- 
pelled only  by  the  most  cogent  and  satisfac- 
tory evidence.' 

"And  Lord  Lyndhurst,  lnr  Morris  v.  Davlss, 
3  Clark  &  F.  163,  says:  The  presumption 
of  law  (the  presumption  of  the  validity  of  a 
marriage  shown)  is  not  lightly  to  be  repelled. 
It  Is  not  to  be  broken  in  upon  or  shaken  by 
a  mere  balance  of  probability.  The  evidence 
for  the  purpose  of  repelling  it  must  be  strong, 
distinct,  satisfactory,  and  conclusive.' 

''And  Lord  Campbell  said  in  Piers  v.  Piers, 
2  H.  L.  Cas.  331,  it  could  only  be  negatived 
'by  proving  every  reasonable  possibility.' 

"In  Harris  v.  Harris,  8  111.  App.,  loc.  cit 
63,  the  court  says :  'When  it  is  shown  that  a 
marriage  has  been  consummated  in  accord- 
ance with  the  forms  of  the  law,  it  is  to  be 
presumed  that  no  legal  impediments  existed 
to  their  entering  into  matrimonial  relations, 
and  the  fact,  if  shown,  that  either  or  both  of 
the  parties  have  been  previously  married, 
and,  of  course,  at  a  former  time  having  a  hus- 
band or  wife  living,  does  not  destroy  the 
prima  fade  legality  of  the  last  marriage. 
The  natural  inference  in  sncb  case  is  that  the 
former  marriage  has  been  legally  dissolved 
and  the  burden  of  showing  that  it  had  not 
been  rests  upon  the  party  seeking  to  Impeach 
the  last  marriage.  The  law  does  not  impose 
upon  every  person  contracting  a  second  mar- 
riage the  necessity  of  preserving  evidence 
that  the  former  marriage  has  been  dis- 


solved, either  by  the  death  of  their  former 
consort  or  by  a  decree  of  court,  In  order 
to  protect  themselves  against  a  bill  for  a 
divorce,  or  a  prosecution  for  bigamy.' 

"Along  the  same  line  fall  the  cases  of  Yates 
v.  Houston,  3  Tex.  433 ;  Dixon  v.  People,  18 
Mich.  84;  Greensborough  v.  TTnderhill,  12 
Vt.  604.  On  the  other  hand,  there  are  cases 
against  this  proposition,  such  as  Williams 
v.  Williams.  63  Wis.  58,  23  N.  W.  110,  53 
Am.  Rep.  253;  Rhode  Island  Hospital  Trust 
Co.  v.  Thorndike,  24  R.  I.  105,  52  Atl.  873; 
Wilson  v.  Allen,  108  Ga.  275,  33  S.  E.  975. 
Several  others  are  cited,  but  are  not  exactly 
in  point. 

"At  the  argument  of  this  cause,  we  are 
frank  to  state  that,  upon  this  Instruction 
No.  4,  we  were  of  the  opinion  that  the  trial 
court  was  In  error.  But  an  examination  of 
the  authorities  has  convinced  us  to  the  con- 
trary. Under  the  weight  of  authority,  the 
second  marriage,  when  shown  to  hare  been 
legally  entered  into — that  is,  in  due  form  of 
law — is  clothed  with  every  presumption  of 
validity.  Such  is  the  doctrine  announced  by 
Bishop.  If  its  validity  Is  attacked,  the  bur- 
den of  proving  the  invalidity  is  upon  the 
party  attacking  it.  And  if  in  assuming  this 
burden,  which  the  law  demands,  it  becomes 
necessary  to  prove  a  negative,  he  must  do  so. 
The  law  presumes  death  after  seven  years; 
why  not  presume  divorce?  The  courts  seem 
to  look  upon  the  presumption  of  innocence  as 
the  stronger  and  greater  presumption,  and, 
in  order  to  sustain  the  presumption  of  in- 
nocence, will  indulge  the  presumption  of  di- 
vorce, rather  than  find  the  party  guilty  of 
bigamy.  To  say  the  least,  the  weight  of  Ju- 
dicial opinion  places  with  the  party  attack- 
ing the  burden  of  proving  the  invalidity  of 
the  second  marriage.  This  Is  all  the  instruc- 
tion required. 

"Again,  the  facts  of  the  case  are  not  spe- 
cially inviting  to  a  strained  construction. 
The  first  wife  for  nearly  10  years  was  living 
with  another  man,  by  whom  she  evidently  had 
two  children.  She  settled  with  defendants 
for  $100,  and  hardly  thought  she  was  entitled 
to  that  sum.  She  made  no  claim  to  more, 
and  upon  the  receipt  of  the  $100  agreed  to 
and  did  testify.  It  Is  true  that,  upon  hear- 
ing of  the  death  of  Johnson  a  year  after- 
wards, she  married  the  man  with  whom  she 
had  been  living  for  10  years,  using  the  $100 
paid  her  by  defendants  for  that  purpose. 

"But  without  going  into  further  detail,  we 
are  of  the  opinion  that  there  was  no  error  up- 
on the  part  of  the  trial  court  in  giving  said 
instruction.  The  presumption  of  Innocence, 
which  Is  stronger  than  all  counter  presump- 
tions in  such  cases,  casts  the  burden  of  proof 
upon  the  party  denying  the  validity  of  the- 
marriage,  even  to  the  extent  of  proving  a 
negative.  This  in  no  way  conflicts  with  the- 
recent  case  of  Snuffer  v.  Karr,  197  Mo.  182, 
94  S.  W.  983,  for  the  reason  that  In  the 
Snuffer  Case  It  was  an  admitted  fact  that 
there  had  been  no  dissolution  of  Mfe  first 
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Deing  true,  there  was  no  place  for  presump- 
tion of  divorce." 

Counsel  for  appellant  do  not  question  the 
correctness  or  wisdom  of  the  rule  of  evidence 
discussed  and  Indorsed  by  Judge  Graves  In 
the  Johnson  Case,  but  Insist  that  "the  pre- 
sumption of  a  valid  marriage,  springing  from 
the  proof  of  the  three  marriage  ceremonies 
performed  In  America,  Is  rebutted  by  the 
proof  that  the  marriage  with  the  plaintiff, 
Barbara  Maler,  is  valid,  that  Barbara  Maler 
was  still  living  and  had  been  true  to  her 
marital  vows,  and  that  the  first  marriage  had 
not  been  dissolved  In  the  jurisdiction  where 
she  lived."  In  support  of  their  contention 
they  cite  and  rely  upon  the  following  author- 
itles:  8  Bnc.  Evidence,  p.  464;  Cole  v.  Cole, 
153  111.  585,  S  N.  E.  703;  Oilman  v.  Sheets, 
78  Iowa,  499,  43  N.  W.  299 ;  Barnes  v.  Barnes, 
90  Iowa,  282,  57  N.  W.  851;  Ellis  v.  Ellis,  58 
Iowa,  720, 13  N.  W.  65 ;  Williams  v.  Williams, 
63  Wis.  58,  23  N.  W.  110,  53  Am.  Rep.  253; 
note,  89  Am.  St  Rep.  202-206;  Casley  v. 
Mitchell,  121  Iowa,  96,  96  N.  W.  725. 

The  principal,  If  not  the  only,  authority 
cited  by  counsel  for  appellant  which  lends 
special  force  to  their  contention,  and  which 
It  Is  contended  distinguishes  it  from  the 
Johnson  Case,  supra,  is  the  case  of  Casley 
v.  Mitchell,  supra.  In  that  case,  the  court 
uses  the  following  language:  "That  the  John 
Casley  who  was  married  to  the  plaintiff  in 
1863  is  the  identical  person  who  became  the 
owner  of  the  property  in  question  under  the 
assumed  name  of  John  Wallace,  does  not 
admit  of  doubt,  and,  indeed,  is  not  seriously 
questioned.  Some  four  years  after  his  mar- 
riage to  the  plaintiff,  John  Casley  left  bis  wife 
at  St  Just  England,  for  the  purpose  of  seek- 
ing employment  elsewhere.  For  some  three 
months  thereafter  the  plaintiff  received  let- 
ters and  remittances  from  him,  but  thereafter 
heard  nothing  from  him,  and  for  many  years 
did  not  know  his  whereabouts.  John  Casley 
went  to  Germany  from  England  after  he 
abandoned  the  plaintiff,  and  there  be  as- 
sumed the  name  of  John  Wallace,  and  was 
married  under  that  name  In  1878.  After  his 
second  marriage  he  removed  to  the  northern 
part  of  England,  where  he  and  his  new  wife, 
Elizabeth  Wallace,  lived  8  or  10  months, 
and  from  there  they  came'  to  the  United 
States  and  located  first  In  Pennsylvania.  In 
1875  he  came  to  Iowa,  and  the  year  after 
his  second  wife  Joined  him  here.  In  1877, 
they  removed  to  Colorado,  where  they  resided 
about  a  year,  and  from  there  they  came  back 
to  Iowa,  where  they  lived  together  as  hus- 
band and  wife  until  the  death  of  Casley,  In 
1896.  During  all  of  this  time  be  went  under 
the  assumed  name  of  John  Wallace,  and  ac- 
quired and  held  property  In  that  name. 
There  is  no  evidence  In  the  record  tending  to 
show  that  he  had  at  any  time  or  place  pro- 


vorce  from  her.  Neither  did  the  plaintiff 
have  knowledge  that  Casley  had  again  mar- 
ried. No  presumption  that  Casley  had  ob- 
tained a  divorce  from  the  plaintiff  before 
or  after  his  marriage  In  Germany  can  be 
indulged  in,  and  the  case  of  Blanchard  v. 
Lambert,  43  Iowa,  228,  22  Am.  Rep.  245, 
and  later  cases  based  upon  facts  similar 
thereto,  are  not  controlling  here.  •  *  • 
This  case  Is  clearly  within  the  rule  announc- 
ed in  Ellis  v.  Ellis,  58  Iowa,  720, 13  N.  W.  65, 
where  it  is  said:  There  must  be  something 
based  on  the  acts  and  conduct  of  both  parties 
inconsistent  with  the  continuance  of  the  mar- 
riage relation  before  the  presumption  should 
be  Indulged.'  •  •  •  No  presumption  that  a 
divorce  was  obtained  by  Casley  should  obtain 
in  this  case.  But  oven  if  such  presumption 
might  reasonably  be  Indulged  in,  it  would  be 
fully  overcome  by  the  fact  that  he  deserted 
bis  former  wife  without  any  cause  whatever, 
and  that  he  thereafter  married  and  lived 
far  from  her  under  a  false  name." 

The  Iowa  court  seems  to  have  laid  much 
stress  upon  the  fact  that  Casley  when  he  left 
England  and  came  to  this  country  changed 
his  name  to  Wallace,  and  was  married  in 
this  country  under  that  name. 

But  we  do  not  attach  much  Importance  to 
the  alleged  change  of  name  In  the  case  at 
bar,  for  the  reason  that  there  was  no  change 
made  In  fact  After  coming  to  this  country 
he  retained  the  same  name,  but  spelled  it 
"Joseph  Meyer"  Instead  of  "Josef  Maler." 
The  former  is  the  way  many,  If  not  most 
Englishmen  and  Americans  of  that  name 
spell  it;  and  It  was  perfectly  natural  for 
him,  after  coming  to  this  country  to  make  it 
his  home,  and  after  becoming  associated  with 
Americans,  to  write  his  name  in  English, 
and  when  so  writing  it  to  write  It  "Joseph 
Meyer"  Instead  of  "Josef  Maler."  How  else 
would  he  have  written  It— "Myer,"  or  one  of 
the  various  other  ways  it  Is  spelled  In  Eng- 
lish? But  had  he  done  so,  the  same  sinister 
motive  could  and  doubtless  would  have  been 
charged  against  him  for  so  doing.  The 
mere  fact  that  he  used  one  of  the  English 
ways  of  spelling  his  name  after  coming  to 
this  country  signifies  that  he  had  no  secret 
or  sinister  motive  for  so  doing,  for  the  rea- 
son that  such  change  In  spelling  was  In  fact 
no  change  of  name  in  reality.  Inquiry  here 
for  him  would  not  have  been  hindered  in 
the  least  by  that  change  of  spelling,  and  he 
could  have  been  identified  Just  as  readily 
after  changing  the  spelling  of  his  name  as  be 
could  have  been  prior  to  that  time,  which 
fact  is  shown  by  the  ease  with  which  appel- 
lant Identified  him  In  this  case.  Bat  It  is 
said  he  added  the  Initial  "G"  to  his  name, 
also,  after  coming  to  this  country.  Why 
that  was  done,  the  evidence  does  not  show. 
Appellant  testified  that  "according  to  mil 
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lie  knew  he  bad  only  one  surname.  Why  he 
»-ut  the  'O'  after  Josef  I  do  not  know."  She 
Lid  not  say  positively  that  he  had  no  other 
urname,  and  said  nothing  whatever  regard- 
ing his  middle  Christian  name. 

She  testified  that  she  first  became  "ac- 
inalnted  with  Josef  Maier  In  1865,  •  •  • 
ind  married  him  January  24,  1865,"  conse- 
luently  she  knew  him  only  a  few  days  be- 
'ore  they  were  married.  She  also  testified 
Lhat  "my  husband  went  to  America  In  the 
spring  of  1866,"  and  she  falls  to  state  any 
>ther  knowledge  or  information  she  bad  of 
aim  or  his  family.  So  from  her  own  testi- 
mony she  knew  him  but  a  little  over  1  year 
prior  to  his  departure  for  America,  and  that 
was  more  than  40  years  before  she  gave  her 
testimony  In  this  case;  and  It  was  for  that 
reason,  doubtless,  she  did  not  wish  to  state 
positively  that  he  had  no  other  Christian 
name  besides  Josef. 

Under  all  of  the  decisions  of  this  court, 
had  Joseph  G.  Meyer  procured  service  upon 
appellant  In  his  divorce  case,  by  publication, 
under  names  as  above  written,  that  service 
would  have  been  valid,  for  names  are  Idem 
sonans  if  the  attentive  ever  finds  difficulty 
In  distinguishing  them  when  pronounced,  or 
common  and  long-continued  usage  has  by 
corruption  or  abbreviation  made  them  Iden- 
tical in  pronunciation.  And  It  is  not  neces- 
sary that  they  should  be  spelled  alike  If  the 
pronunciation  Is  the  same.  Slmonson  v. 
£>olan,  114  Mo.  176,  21  S.  W.  510;  Green  v. 
Meyers,  98  Mo.  App.  438,  72  S.  W.  128. 

So,  if  we  apply  the  rule  of  evidence  an- 
nounced by  Judge  Graves  in  the  Johnson 
Case  to  the  facts  of  this,  then  we  have  a 
much  stronger  presumption  In  favor  of  Mey- 
er's divorce  than  we  had  In  that  case,  for  the 
reason,  that  this  Is  strongly  corroborated  by 
the  facts,  that  prior  to  bis  coming  to  this 
state  he  had  resided  elsewhere  In  this  coun- 
try for  some  8  or  10  years,  during  which 
time  he  could  have,  and  presumably  did  se- 
cure a  divorce  from  appellant,  for  the  reason 
that  he  brought  with  him  to  Carthage  a 
woman  to  whom  he  claims  to  have  been  mar- 
ried, and  he  Introduced  her  to  his  neighbors 
as  his  wife.  And,  after  taking  up  his  resi- 
dence in  Jasper  county,  he  was  married 
three  additional  times  to  as  many  different 
women  after  his  marital  relations  with  each 
had  been  severed  by  death  or  divorce;  and, 
after  having  married  at  least  twice  in  this 
country,  he  returned  to  his  old  home  in 
Germany,  where  appellant,  his  first  wife, 
and  daughter  by  her  resided.  They  called 
upon  him,  but  this  record  falls  to  disclose 
the  character  of  the  conversation  which  took 
place  between  him  and  appellant  It  does 
show,  however,  that  by  persuasion  he  in- 
duced his  daughter  to  agree  to  return  with 
him  to  this  country  and  live  with  him; 
but  subsequently  she  changed  her  mind  and 
declined  to  accompany  him.  So  he  returned 
to  Carthage  alone,  and  there  resided  upon 
the  land  in  controversy  with  his  various 


wives  up  to  the  date  of  his  death.  Presum- 
ably appellant  and  her  daughter  knew  Meyer 
was  residing  at  Carthage,  otherwise  the  lat- 
ter would  not  in  all  probability  have  agreed 
to  come  to  this  country  without  knowing  the 
place  of  her  destination.  If  be  bad  not,  In 
fact,  been  divorced  from  appellant  at  the 
time  be  visited  her,  In  1885,  at  her  old  home, 
then- he  was  a  bigamist,  a  criminal,  an  of- 
fense punishable  by  Imprisonment  in  the 
penitentiary.  If  that  was  true,  surely  he 
would  not  have  made  himself  known  to  them, 
the  persons  against  whom  he  had  greatly 
sinned,  and  who,  more  likely  than  any  one 
else,  would  have  called  him  to  an  accounting 
for  his  misdeeds;  and  much  less  would  he 
have  insisted  upon  his  daughter  returning  to 
this  country  and  living  with  him,  if  he  was 
then  a  felon,  for  the  reason  that  her  coming 
alone  would  have  revealed  his  crime  and 
subjected  him  to  prosecution,  Imprisonment, 
and  infamy,  and  would,  also,  thereby  have 
heaped  shame  and  humiliation  upon  her  and 
his  wife  and  children  in  this  country.  Be- 
sides this,  the  life  he  lived  for  30  years  at 
Carthage  bespeaks  much  in  his  favor,  and 
contradicts  the  idea  that  he  was  leading  the 
life  of  a  criminal  and  bringing  into  existence 
illegitimate  children.  He  was  very  poor 
when  he  came  to  this  country;  he  did  not 
have  the  means  with  which  to  bring  appel- 
lant with  him,  so  she  testified.  But  after  he 
came  to  this  state,  he  lived  the  life  of  an 
industrious,  hard-working  man,  and  by  econ- 
omy and  frugality  be  accumulated  sufficient 
means  with  which  to  purchase  the  farm  in 
question,  and  provided  a  home  for  himself, 
wife,  and  children.  He  was  an  honest,  re- 
spected citizen,  and  reared  and  educated  an 
intelligent,  respectable  family.  All  of  these 
things  are  not  In  keeping  with  the  conduct 
and  life  of  a  criminal,  but,  upon  the  con- 
trary, strongly  corroborate  the  wise  and  hu- 
mane presumption  that  he  was  legally  di- 
vorced from  appellant  prior  to  his  coming 
to  this  state,  and  prior  to  his  first  marriage 
In  this  country. 

It  is  upon  this  alleged  change  of  name, 
coupled  with  the  evidence  of  appellant's  good 
character,  that  counsel  base  their  insistence 
that  the  presumption  indulged  in  favor  of 
the  divorce  and  the  validity  of  Meyer's  sub- 
sequent marriages  Is  overcome,  and  leaves 
the  preponderance  of  the  evidence  upon  the 
side  of  appellant  We  cannot  lend  our  con- 
currence to  that  contention,  for  the  reason 
that  there  was  no  change  of  name  In  fact 
shown  by  the  evidence,  as  was  done  in  the 
Iowa  case,  where  the  name  was  changed 
from  Casley  to  Wallace.  In  the  latter  case 
the  change  was  complete,  and  was  evidently 
made  for  a  fraudulent  purpose;  while  in 
this  there  was  no  fraud  shown,  nor  could 
any  sinister  motive  be  reasonably  drawn 
from  the  change  made  In  the  spelling  of 
his  name;  but,  upon  the  contrary,  the  facts 
of  the  case  indicate  that  the  change  In  spell- 
ing the  name  In  this  case  was  reasonable 
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aDie  inferences  as  may  oe  arawn  rrom  me 
mere  fact  that  he  left  her  so  shortly  after 
their  marriage.  Why  he  abandoned  her,  he 
could  not  tell,  because  his  Hps  were  closed  by 
the  seal  of  death,  and  hers  by  voluntary  si- 
lence. She  only  said  Meyer  did  not  want 
tier  to  go  to  America  with  him,  but  she  did 
not  explain  why  be  did  not  want  her  to  ac- 
company him.  He  evidently  had  some  rea- 
son for  not  wanting  her  to  come,  and,  pre- 
sumably, she  knew  that  reason;  and,  since 
she  declined  to  testify  upon  that  question, 
we  would  not  attach  too  much  importance  to 
the  fact  that  he  left  her  behind. 

As  has  been  repeatedly  stated  in  the  ad- 
judged cases  and  written  by  law  writers  of 
eminence:  "The  law  presumes  morality,  not 
immorality;  marriage,  not  concubinage;  le- 
gitimacy, not  bastardy."  The  consensus  of 
opinion  is  that,  whenever  a  marriage  has 
been  shown,  the  law  indulges  the  presump- 
tion that  it  is  valid,  and  the  burden  is  cast 
upon  those  who  question  its  validity  to  show 
its  invalidity  by  strong  and  persuasive  evi- 
dence, leaving  no  room  for  reasonable  doubt 
In  the  mind  of  the  chancellor.  And,  as  has 
been  said:  "This  is  a  presumption  of  more 
than  ordinary  strength.  It  is  one  of  the 
strongest  known  to  the  law."  Plttinger  v. 
Plttinger,  28  Colo.  808,  64  Pac.  195,  89  Am. 
St  Rep.  193,  and  exhaustive  note  on  the 
subject  Lnrapkln  v.  Travelers'  Ins.  Co.,  11 
Colo.  App.  249,  52  Pac  1040;  2  Nelson  on 
Divorce  and  Separation,  $  580;  Teter  v. 
Teter,  191  Ind.  129,  51  Am.  Rep.  742 ;  John- 
son v.  Johnson,  114  III.  611,  3  N.  E.  232.  55 
Am.  Rep.  883;  Erwln  v.  English,  61  Conn. 
502,  23  Atl.  753;  U.  S.  v.  De  Amador,  6  N. 
M.  173,  27  Pac.  488. 

To  lend  our  concurrence  to  the  contention 
of  counsel  for  appellant  would  be  equivalent 
to  holding  Meyer  was  a  bigamist,  and  had 
lived  the  life  of  a  criminal  for  30  years  in 
our  midst;  that  his  wives  were  concubines, 
and  his  children  bastards.  Such  a  thought 
is  abhorrent  to  all  law  and  repulsive  to 
every  sense  of  right  and  justice,  and  no  court 
would  be  justified  In  so  holding,  except 
where  the  evidence  in  a  case  should  show 
such  facts  to  be  true  beyond  a  reasonable 
doubt  Christian  marriage  Is  the  very  foun- 
dation upon  which  the  family  and  home  are 
based,  and  upon  them  the  state  and  the  re- 
public rest;  and  without  marriage  and  Its 
legal  maintenance  the  family  circle  would  be 
dissolved,  the  home  extinguished,  and  the 
state  would  become  useless,  and  the  republic 
would  decline;  and  in  lieu  thereof  Immoral- 
ity, chaos,  and  anarchy  would  reign  supreme. 

This  view  of  the  case  renders  it  unneces- 
sary for  us  to  pass  upon  the  question  as  to 
whether  or  not  an  alien  is  dowable  in  lands 


trial  was  witnout  error,  mac  me  judgment 
was  for  the  proper  parties,  and  that  It  should 
be  affirmed.  It  is  so  ordered.  All  concur. 


MAIER  et  al.  ▼.  WATERS  et  at 
(Supreme  Court  of  Missouri,  Division  No.  1. 
July  1,  1909.) 

Appeal  from  Circuit  Court  Jasper  County; 
Hugh  Dabbs,  Judge. 

Action  by  Barbara  Maier  and  another  against 
W.  H.  Waters,  executor,  and  others.  From  a 
judgment  against  the  plaintiff  named,  she  ap- 
peals. Affirmed. 

Thomas  &  Hackney,  for  appellant  Perkins 
&  Blair,  for  appellees. 

WOODSON,  J.  This  suit  was  begun  in  the 
circuit  court  of  Jasper  county  by  Barbara  Mai- 
er and  Magdalene,  her  daughter,  against  the 
executor  ana  devisees  under  the  will  of  Joseph 
O.  Meyer,  deceased,  for  tbe  purpose  of  having 
the  plaintiff  Barbara  Maier  adjudged  the  widow 
and  lawful  heir  of  said  Joseph  6.  Meyer,  and 
the  plaintiff  Magdalene  Maier  the  daughter  and 
lawful  child  and  heir  of  the  said  Joseph  G. 
Meyer.  A  trial  was  had,  and  the  court  found 
the  issues  for  Magdalene,  and  rendiyed  a  de- 
cree adjudging  that  she  was  tbe  lawful  child 
and  heir  of  deceased,  but  found  the  issues 
against  Barbara,  for  the  reason  that  the  said 
deceased  had  been  lawfully  divorced  from  ber 
long  prior  to  his  death,  and  rendered  judgment 
against  her  accordingly.  After  filing  motioDs 
for  a  new  trial  and  in  arrest  of  judgment,  and 
they  having  been  overruled  by  the  court  Bar- 
bara Maier  duly  appealed  to  this  court. 

The  facts  in  this  case  are  substantially  the 
same  as  are  the  facts  in  the  case  of  Barbara 
Maier  v.  T.  W.  Brock  et  al.  (just  handed  down) 
120  S.  W.  1167,  and  reference  is  made  to  that 
case  for  a  full  statement  of  tbe  facts  of  this. 
That  suit  was  brought  by  Barbara  for  the  as- 
signment of  her  dower  in  the  same  land  which 
is  involved  in  this  case.  The  trial  court  found 
against  Barbara  in  that  case,  for  tbe  reason 
that  Joseph  G.  Meyer  had  been  legally  divorced 
from  her  long  prior  to  his  death ;  and  for  that 
reason  she  was  not  dowable  in  the  lands  of 
which  he  died  seised.  On  appeal  to  this  court, 
the  judgment  of  the  circuit  court  was  affirmed. 

We  must  affirm  the  judgment  of  the  circuit 
court  in  this  case,  for  the  reasons  stated  in 
that,  namely,  that  she  was  not  the  widow  of 
■ToBpnh  G.  Mever  «t  the  date  of  his  death,  he 
having  been  divorced  from  her  many  years  prior 
thereto. 

We,  therefore,  affirm  the  judgment  of  the  cir- 
cuit court   All  concur. 


CHILTON  et  al.  v.  COMANIANNI  et  al. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  29,  1909.) 

1.  Adverse  Possession  (J  13*)— Elements. 

In  order  to  establish  title  by  adverse  pos- 
session, such  possession  must  have  been  open, 
notorious,  exclusive,  continuous,  and  adverse  to 
the  holders  of  the  record  title,  and  must  have 
been  taken  and  continued  by  the  claimant  in 
person,  or  by  a  tenant  placed  by  him  in  posses 


♦For  other  cases  see  same  topic  and  section  NUMBER 
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sion  of  the  land,  or  by  more  than  one  tenant 
claiming  successively  under  him. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  55  65-76;  Dec.  Dig.  5  13.*] 

2.  Advebsk  Possession  (|  115*)— Detebmina- 
tion— Question  fob  Court  oh  Jubt. 

While  ordinarily  adverse  possession  is  a 
matter  of  fact  for  the  determination  of  the  jury, 
it  should  nevertheless  be  adjudged  as  a  matter 
of  law,  where  the  evidence  is  wholly  insufficient 
to  establish  such  possession  as  is  required  to 
divest  the  true  owner's  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  681-701;  Dec.  Dig.  { 

3.  Advehse  Possession  (f  115*)  — Acts  of 
Ownership— Question  fob  Jubt. 

The  only  acts  of  ownership  exercised  by  de- 
fendant's predecessor  consisted  of  payment  of 
taxes  on  the  land  and  having  an  agent  look  aft- 
er the  land.  Defendant  bought  the  land  in 
1895,  paid  the  taxes,  and  was  on  It  twice,  gave 
orders  concerning  what  should  be  done  with 
timber  cut  therefrom,  and  'left  money  to  have 
it  surveyed.  Part  of  the  land  was  occupied  for 
a  while  by  a  person  without  defendant's  knowl- 
edge. The  land  was  wild,  and  valuable  only  for 
its  timber,  field,  that  such  acts  did  not  consti- 
tute adverse  possession  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §3  691-701;  Dec  Dig.  i 
115.*] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty; W.  N.  Evans,  Judge. 

Action  by  J.  W.  Chilton  and  others  against 
Sebnstlanni  Comanlannl  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Reversed,  with  Instructions. 

J.  W.  Chilton  and  James  Orchard,  for  ap- 
pellants. A.  E.  McGlashan,  for  respondents. 

GANTT,  P.  J.  This  Is  an  action  to  deter- 
mine and  quiet  the  title  to  the  S.  %  of  section 
5,  township  30,  range  4  W.,  In  Shannon  coun- 
ty, and  containing  320  acres.  The  suit  Is 
brought  under  section  650,  Rev.  St  1899  (Ann. 
St.  1906,  p.  667),  and  was  begun  March  29, 
1904.  At- the  September  term,  1904,  of  said 
court,  judgment  was  rendered  in  favor  of 
the  plaintiffs  and  against  the  defendant  by 
default  and  at  the  March  term,  1905,  of  said 
court,  said  Judgment  was  set  aside  on  peti- 
tion for  review,  and  the  defendant  was  per- 
mitted to  file  an  answer  and  made  defense. 
On  November  30,  1905,  the  cause  was  tried 
in  the  circuit  court  of  said  county  before 
a  jury,  and  judgment  was  rendered  for  the 
defendant  In  due  form  the  plaintiffs  have 
appealed  from  the  Judgment  and  decree. 

In  his  answer  the  defendant  admitted  that 
he  claimed  to  be  the  owner  of  said  land,  and 
denied  the  other  allegations  in  the  petition. 
He  then  set  up  that  be  had  actual  possession 
of  the  said  lands  for  10  years,  and  then 
pleaded  the  30-year  statute  of  limitations 
against  the  plaintiffs.  The  reply  denied  all 
the  new  matter  set  up  In  the  answer.  To 
sustain  the  Issues  upon  his  part  the  plaintiffs 
offered  In  evidence  a  patent  in  due  form  from 
the  United  States  to  Joshua  Spencer,  dated 
September  1,  1859,  recorded  April  13,  1873, 


In  book  1,  p.  795,  to  the  lands  is  controversy. 
Plaintiffs  next  introduced  In  evidence  a  war- 
ranty deed  In  due  form  from  Joshua  Spencer 
and  wife  to  Joseph  N.  Boyce,  dated  August  1, 
1860,  duly  recorded  September  8.  1869,  in  re- 
corder's office  of  said  county.  Plaintiffs  then 
Introduced  a  warranty  deed  In  due  form  from 
Joseph  N.  Boyce  and  wife  to  Daniel  B.  Dyer 
of  date  September  15,  1869,  recorded  Septem- 
ber 29,  1869,  and  re-recorded  March  25,  1873. 
Plaintiffs  then  introduced  a  quitclaim  deed 
from  Daniel  Dyer,  a  single  man,  to  J.  W. 
Chilton  to  an  undivided  one-half  of  the  said 
land,  dated  March  21,  1904,  recorded  March 
31,  1905.  Plaintiffs  then  rested.  Defendants 
on  their  part  offered  in  evidence  a  warranty 
deed  in  due  form  from  Joshua  Spencer  to 
William  E.  D.  March,  dated  January  2,  1875, 
recorded  November  21,  1877,  to  the  introduc- 
tion of  which  the  plaintiffs  duly  excepted  at 
the  time,  for  the  reason  that  the  grantor  bad 
previously  conveyed  all  his  rights,  title,  and 
Interest  in  said  land  to  Joseph  Boyce  by 
warranty  deed.  Defendant  then  Introduced 
a  deed  from  March  and  wife  to  Amos  Bissel, 
dated  May  6,  1876,  recorded  November  21, 
1877,  to  the  Introduction  of  which  the  plain- 
tiffs Interposed  the  same  objection,  which 
being  overruled  by  the  court  they  duly  ex- 
cepted. Defendants  then  Introduced  a  war- 
ranty deed  from  Bissel  to  Matbeny  of  date 
June  1,  1876,  recorded  November  21,  1877,  to 
the  Introduction  of  which  plaintiffs  objected 
for  the  reason  that  there  was  no  title  In  the 
grantor  to  said  deed.  Defendants  then  In- 
troduced a  warranty  deed  from  Luther  T. 
Matheny  to  William  T.  Ingram  of  date  Au- 
gust 18,  1876,  and  recorded  November  21, 
1877,  to  the  introduction  of  which  the  plain- 
tiffs objected,  because  it  was  shown  that 
said  Matheny  never  had  any  title  to  said 
land.  Defendants  then  Introduced  a  mort- 
gage by  William  R.  Ingram  and  wife  to 
Thomas  M.  Heard  of  date  December  8,  1880, 
to  secure  the  sum  of  $1,800,  to  the  Introduc- 
tion of  which  a  like  objection  was  made.  De- 
fendants then  Introduced  a  release  from 
He^rd  to  William  R.  Ingram  of  date  July 
3,  1882,  of  the  said  mortgage  debt  Defend- 
ants then  introduced  in  evidence  a  warranty 
deed  from  William  T.  Ingram  and  wife  to 
the  defendant  Comanlannl  of  date  June  22, 
1895,  recorded  June  25th,  1895,  to  the  Intro- 
duction of  which  plaintiffs  objected  for  the 
reason  that  the  said  Ingram  had  no  title  to 
said  land  to  convey.  Defendants  then  intro- 
duced a  sheriff's  deed  for  taxes  by  George  F. 
Chilton,  sheriff,  under  a  judgment  in  Novem- 
ber, 1878,  for  taxes  against  Joshua  Spencer, 
D.  B.  Dyer,  William  T.  Ingram.  Said  deed 
being  dated  May  1,  1879,  recorded  May  21, 
1879,  conveying  the  land  in  question  to  Wil- 
liam T.  Ingram,  to  the  introduction  of  which 
plaintiffs  objected  at  the  time,  on  the  ground 
that  the  court  had  no  Jurisdiction  over  the 
person  of  the  defendant  Daniel  B.  Dyer,  and 
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elded  In  Murpbysboro,  111.  He  testified  that 
be  bad  known  the  defendant  Comanlannl 
about  15  years ;  that  witness  bad  bought  the 
land  In  suit  from  Matheny  in  1876,  and 
bought  the  same  In  at  a  tax  sale  in  1879.  He 
testified  that  he  paid  taxes  on  the  land  In 
1877,  and  from  the"  year  1879  down  to  the 
time  he  sold  it  to  Comanlannl,  he  could  not 
state  what  amount  he  paid  out  in  taxes,  as 
he  had  no  means  of  approximation,  but  sup- 
posed it  was  something  like  $300,  more  or 
less.  Asked  .what  acts  of  ownership  he  ex- 
ercised over  the  land  while  he  owned  It,  he 
answered,  "Paying  taxes  and  having  men  to 
look  after  the  land  and  timber."  That  he 
had  never  bad  the  land  surveyed.  He  went 
on  the  land  once  in  1895.  That  he  had  an 
agent  to  look  after  it  for  him  in  the  person  of 
Mr.  Carpenter,  a  farmer  living  on  the  public 
road  running  from  Eminence  to  Salem  about 
two  miles  from  the  land.  Carpenter  consent- 
ed that  a  Mr.  Wood  could  build  a  log  house 
on  the  land  some  time  in  the  80'a.  This 
house  was  the  first  improvement  ever  made 
on  the  land  to  bis  knowledge.  He  testified 
that  plaintiff  Dyer  never  occupied  the  land 
to  his  knowledge;  that  it  was  wild  timber 
land.  There  was  about  one-third  of  an  acre 
of  land  across  the  creek  from  where  the 
house  was  built  that  was  susceptible  of  cul- 
tivation, and  he  gave  his  consent  to  the  men 
farming  the  adjoining  land  to  use  this  culti- 
vating land.  He  testified  he  let  It  sell  for 
taxes  because  he  could  buy  it  in  at  a  tax 
sale  for  less  money  than  to  pay  the  amount 
of  taxes  assessed  against  it,  and  Dyer 
had  a  claim  of  title  by  his  deed  of  record. 
All  this  evidence  was  objected  to  on  the 
ground  that  it  was  irrelevant  and  immaterial, 
and  did  not  tend  to  prove  any  Issue  In  the 
case.  • 

The  defendant  Comanlannl  testified  that  he 
was  49  years  old,  a  coal  miner,  and  lived  In 
Murphysboro,  111.;  that  he  bought  the  land 
from  Ingram  in  1895  and  paid  the  taxes  from 
that  day  up  to  the  bringing  of  this  suit;  that 
the  taxes  averaged  about  $9  per  year.  He 
was  asked  what  acts  of  ownership  he  exer- 
cised over  the  land  after  he  bought  it,  and 
testified  tbat  be  was  on  the  land  twice,  and 
gave  orders  what  to  do;  had  some  timber 
cut  on  it.  He  gave  Mr.  Stewart  money  to 
have  it  surveyed  in  November,  1902.  He  was 
on  the  land  in  1900  and  In  1902.  The  only 
improvements  on  the  land  was  a  small  log 
house,  and  about  one  acre  cleared.  After  he 
bought  the  land,  he  allowed  Mrs.  Woods  to 
occupy  the  house.  He  sold  Mr.  Woods  and 
Stewart  all  the  tie  timber  on  tbe  land.  He 
did  not  recollect  whether  they  asked  per- 
mission to  stay  In  the  house,  but  he  after- 
wards, learned  tbat  they  occupied  the  house. 
He  had  no  objection.  He  supposed  tbat  Mrs. 


land  bad  been  assessed  to  William  T.  In- 
gram as  far  back  as  1895,  except  In  tbe 
last  few  years,  when  it  was  assessed  to  tbe 
defendant  Comanlannl,  and  these  taxes  ap- 
peared to  have  been  paid.    Joseph  Woods 
testified  tbat  be  lived  In  Shannon  county,  and 
knew  the  defendant  The  first  and  only  time 
he  ever  saw  blm  was  in  November,  1901, 
when  he  and  Stewart  entered  into  a  contract 
with  him  to  cut  the  timber  on  this  land. 
They  cut  It,  and  it  took  them  about  two  years 
to  do  so.   They  employed  10  or  15  men  for 
the  purpose.    Witness  put  his  mother  in  a 
little  house  on  the  place,  and  she  lived  there 
about  three  years.  '  The  land  is  very  rough 
timber  land.   The  bluffs  are  tbe  highest  in 
tbe  country,  not  more  than  an  acre  or  an 
acre  and  a  half  of  the  land  could  be  cultivat- 
ed, possibly  four  or  five  acres  in  the  whole 
half  section.  It  was  not  suitable  for  pasture 
land.   It  was  only  valuable  for  tbe  timber, 
as  far  as  be  could  judge.   He  and  Stewart 
simply  bad  a  writing  to  tbe  effect  tbat  they 
bad  bought  the  timber.    They  did  nothing 
but  cut  the  timber  off  of  tbe  land.  This 
agreement  between  the  defendant  and  Stew- 
art and  Woods  and  others  was  dated  Novem- 
ber 13,  1901,  and  provided:   "That  the  said 
party  of  the  first  part  [Comanlannl]  in  con- 
sideration of  the  sum  of  four  hundred  dol- 
lars sold  and  transferred  unto  the  said  par- 
ties of  the  second  part  all  railroad  tie  timber 
(all  timbers  too  small  for  railroad  ties,  also 
all  pine  timber  being  reserved)  on  the  south 
balf  of  section  five,  township  thirty,  range 
four  west,  to  be  paid  for  in  monthly  pay- 
ments at  the  amount  of  four  cents  per  tie 
for  all  ties  cut  from  the  above-described 
land."   John  Lambert  testified  that  he  had 
lived  in  that  county  some  two  or  three 
months,  and  was  acquainted  with  the  land 
and  with  Dr.  Ingram.    Hesterly  was  the 
first  man  that  be  knew  of  making  any  im- 
provements on  the  land,  and  witness  bought 
him  out  in  1895.    He  stayed  on  the  land 
something  like  a  year.   He  agreed  with  In- 
gram to  deliver  up  to  him  the  possession  of 
the  land.    This  witness  testified  that  not 
more  than;  10  or  12  acres  could  be  cultivated 
on  tbe  whole  tract,  and  that  only  in  patches. 

F.  L.  Tyrrell  testified  he  lived  near  the 
land  in  the  year  1902.  A  man  could  not  af- 
ford to  fence  the  land  for  the  grass  that  would 
grow  on  it.  Tbe  creek  overflows  in  the  bot- 
tom land  from  bill  to  hill.  The  bluffs  are 
very  high.  The  land  is  only  valuable  for  the 
timber  that  is  on  it  This  was  about  the 
substance  of  all  the  testimony. 

On  the  part  of  the  plaintiffs  tbe  court  In- 
structed tbe  jury  tbat  the  patents  and  deeds 
Introduced  by  the  plaintiffs  in  evidence  show- 
ed the  legal  title  to  the  premises  to  be  In 
the  plaintiffs,  and  unless  the  jury  should  find 
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by  a  preponderance  of  the  evidence  that  de- 
fendants nave  held  such  adverse  possession 
of  said  land  under  claim  of  title  as  the 
court  Instructs  to  be  sufficient  to  divest  the 
plaintiffs  of  their  legal  title,  the  verdict  must 
be  for  the  plaintiffs.  The  court  further  in- 
structed the  jury  that,  If  defendant's  pos- 
session of  the  land  In  controversy  under  his 
deeds  introduced  In  evidence  is  to  be  a  bar 
to  plaintiffs'  legal  title,  such  possession  must 
have  been  open,  notorious,  exclusive,  con- 
tinuous, and  adverse  to  plaintiffs,  and  must 
have  been  taken  and  continued  by  defendant 
In  person,  or  by  tenant  by  him  placed  in  pos- 
session of  the  land  in  controversy,  or  by  more 
than  one  tenant  claiming  successively  under 
the  owner,  the  said  Comanlanni,  by  a  lease, 
The  court  refused  to  Instruct  the  jury  at  the 
request  of  the  plaintiff  that  their  verdict 
must  be  for  the  plaintiffs,  and  also  refused 
to  Instruct  for  the  defendant  that  the  tax 
sale  passed  all  title  of  the  plaintiff  Dyer 
to  the  defendants'  grantor,  Ingram,  and  that 
under  the  record  evidence  the  legal  title  was 
shown  to  be  in  the  defendant  The  court 
then  gave  the  jury  other  Instructions  which 
in  the  main  consisted  of  excerpts  from  dif- 
ferent decisions  on  the  question  of  adverse 
possession;  but,  inasmuch  as  the  evidence 
did  not  justify  any  Instructions  for  defend- 
ant on  that  subject,  we  refrain  from  Inserting 
them  in  this  opinion.  Under  the  instructions 
of  the  court  the  jury  found  a  verdict  for  the 
defendant 

The  circuit  court  properly  directed  the  Jury 
that  the  patent  and  deeds  read  in  evidence 
by  the  plaintiffs  showed  the  legal  title  to  the 
premises  in  controversy  was  In  the  plain- 
tiffs, and  unless  the  jury  should  find,  by  the 
preponderance  of  the  evidence,  that  defend- 
ants had  held  such  adverse  possession  of  the 
said  land  under  claim  of  title  as  would  be 
sufficient  to  divest  the  plaintiffs  of  their 
legal  title,  the  verdict  should  be  for  the 
plaintiffs.  And  in  order  for  the  defendants' 
possession  of  the  land  to  be  a  bar  to  plain- 
tiffs' legal  title,  such  possession  must  have 
been  open,  notorious,  exclusive,  continuous, 
and  adverse  to  plaintiffs,  and  must  have 
been  taken  and  continued  by  defendant  in 
person,  or  by  a  tenant  placed  by  him  in  pos- 
session of  the  land,  or  by  more  than  one 
tenant  claiming  successively  under  the  claim- 
ant the  said  Comanlanni. 

The  real  question  confronting  us.  In  this 
case  is  whether  there  was  sufficient  evidence 
to  submit  to  the  jury  the  question  of  ad- 
verse possession  under  the  10  years  statute 
of  limitations,  or  the  thirty  years  statute. 
While  ordinarily  adverse  possession  is  a  mat- 
ter of  fact  to  be  determined  by  the  jury  un- 
der proper  Instructions,  nevertheless  It  has 
often  been  adjudged  by  this  court  that 
where  the  evidence  was  wholly  Insufficient  to 
establish  such  a  possession  as  the  law  re- 
quires to  divest  the  title  of  the  true  owner,  It 
Is  the  duty  of  the  court  to  declare,  as  a  mat- 
ter of  law,  that  It  Is  Insufficient,  and  take  the 


case  from  the  jury.  Brown  ▼.  Hartford,  178 
Mo.  183,  73  8.  W.  140.  We  are  thus  necessa- 
rily required  to  examine  the  nature  of  the 
possession  upon  which  the  defendants  rely  to 
sustain  the  plea  of  the  statute  of  limitation 
under  either  the  10  or  30  years  statute.  The 
defendant  Comanlanni  claims  under  his  gran- 
tor, Ingram.  There  is  no  pretense,  whatever 
that  March  or  Blssel  or  Matheny  ever  had 
the  slightest  possession  of  the  land  In  suit 

Ingram  testified  that  he  lived  in  Murphy s- 
boro,  111.  That  be  bought  this  land  In  1870 
from  Matheny.  He  was  asked  what  acts  of 
ownership  he  exercised  over  the  land  while 
he  claimed  to  own  it  and  he  answered  paying 
taxes  and  having  men  to  look  after  the  land 
and  the  timber.  That  he  visited  the  land 
only  once  In  bis  life,  and  that  was  In  the 
year  1896.  He  claims  that  he  bad  an  agent 
in  the  person  of  Mr.  Carpenter,  a  farmer, 
who  lived  about  two  miles  from  the  land,  but 
Carpenter  was  not  called  as  a  witness  to  tes- 
tify to  any  act  that  he  did  on  or  in  relation 
to  the  land;  In  fact  the  only  transaction  that 
it  Is  claimed  Carpenter  ever  did  In  regard 
to  the  possession  was  in  connection  with  the 
man  Woods.  And  Ingram  testifies  in  this  In- 
definite manner  in  regard  to  that;  "Q.  Did 
you  yourself,  directly  through  Mr.  Carpenter 
or  any  other  agent  contract  agree,  and  con- 
sent that  Mr.  Woods,  or  some  other  man, 
build  a  house  on  said  land,  and  to  cultivate 
the  tillable  land,  to  wit,  about  one-half  acre 
near  the  house?  Ans.  Yes,  I  think  it  was  Mr. 
Woods,  through  Mr.  Carpenter,  agent.  Q. 
When  did  you  make  said  contract  or  lease? 
Ans.  I  do  not  remember  what  year;  some 
time  in  the  80's.  I  suppose  it  was  between 
Mr.  Carpenter,  my  agent  and  Mr.  Woods." 
But  he  testifies  to  nothing  definite  as  to  who 
his  tenant  was,  nor  when,  nor  for  bow  long 
a  time,  or  any  other  fact  which  a  court  or 
jury  could  accept  as  a  basis  of  an  Intelligent 
judgment  that  he  ever  bad  actual  possession 
of  this  land  so  open,  notorious,  and  exclusive 
that  It  would  advise  the  real  owner  of  such 
possession  and  adverse  claim.  He  also  speaks 
of  permitting  a  man  to  farm  about  one-third 
of  an  acre  across  the  creek  from  the  house, 
but  he  does  not  say  as  to  this  when  that  was, 
nor  how  long,  nor  in  fact  that  the  man  ever 
actually  cultivated  this  one-third.  In  truth 
the  payment  of  taxes  on  the  land,  and  hav- 
ing an  agent  look  after  the  land  and  timber, 
was  all  that  Ingram  ever  did.  The  evidence 
that  he  paid  the  taxes  was  of  the  most  un- 
satisfactory and  Inconclusive  character,  as 
not  a  single  tax  receipt  was  offered  and  read 
in  evidence;  but  conceding  that  he  did  pay 
the  taxes,  and  had  an  agent  to  look  after 
trespassers,  it  has  often  been  held  by  this 
court  that  this  amounted  to  no  more  than 
evidence  of  a  claim  of  ownership,  and  did  not 
constitute  actual  possession. 

This  brings  us  then  to  the  testimony  of  de- 
fendant himself.  He  stated  that  he  bought 
this  land  In  1895.  He  paid  the  taxes  on  the 
land,  and  was  on  it  twice,  and  gave  tome 
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he  bad  a  tenant  on  the  premises  failed  en- 
tirely, because  the  defendant  testified  that 
he  did  not  know  that  Mrs.  Woods  occupied 
the  little  house  until  after  she  had  left  The 
contract  between  the  defendant  and  Woods 
was  simply  a  sale  of  the  timber  on  this  land 
by  defendant  to  those  parties,  and  the  testi- 
mony of  Woods  shows  that  he  had  no  lease 
from  the  respondent,  and  did  nothing  on 
the  land  save  cut  the  timber.  There  Is  not  a 
syllable  of  testimony  that  Mrs.  Woods  was 
the  tenant  or  lessee  of  the  respondent  On 
this  point  the  defendant  himself  says:  "I 
told  Stewart  and  Woods  to  cut  the  timber 
and  sell  It,  but  do  not  remember  Just  whether 
they  asked  to  stay  in  the  house  or  not,  but 
I  afterwards  knew  they  occupied  it  I  had 
no  objections."  But  there  is  no  testimony 
that  Woods  and  Stewart  occupied  the  house. 
But  in  regard  to  this  little  building  on  this 
land  the  testimony  of  Ingram  sought  to  leave 
the  Impression  that  this  house  was  built  by 
the  consent  of  Ingram  or  his  agent,  Carpen- 
ter, but  the  defendant  called  one  John  Lam- 
bert as  a  witness,  and  be  testified  that  Hest- 
erly  was  the  first  man  that  made  the  Improve- 
ment on  this  land,  and  that  he  (Lambert) 
bought  Hesterly  out  and  traded  for  the  Im- 
provements in  1890,  and  lived  there  a  year 
and  then  moved  off,  and  In  1894  moved  back 
on  this  land  and  was  living  there  in  1895, 
when  he  was  requested  by  Ingram  to  vacate 
the  premises,  which  he  says  be  did  about  a 
year  later.  He  testified  positively  that  be 
never  had  any  lease  from  Ingram  and  was 
not  his  tenant  Mow  there  was  but  one  house 
on  the  land,  and  this  was  the  house  put  up 
by  Hesterly,  and  it  must  needs  follow  that 
any  claim  by  Ingram  that  be  had  possession 
of  this  land  through  a  tenant  occupying  this 
house  prior  to  1896  is  utterly  without  founda- 
tion, as  Lambert  was  not  the  lessee  of  In- 
gram, and  was  holding  adversely  to  him  up 
to  that  date.  This  action  was  brought  In 
1904;  and,  even  if  the  defendant  had  held 
continuous  possession  of  the  land  from  the 
the  date  to  bis  purchase  from  Ingram  In  1895 
he  could  not  have  had  ten  years'  possession, 
and  hence,  while  the  court's  instruction  cor- 
rectly states  the  law  In  this  case,  It  was  ab- 
solutely without  substantial  evidence  upon 
which  to  base  It.  The  only  possession  which 
the  defendant  himself  claims  to  have  had 
was  the  cutting  of  this  timber  in  1902,  and 
this  was  not  done  by  the  defendant,  or  for 
him,  but  the  parties  to  whom  he  had  sold  the 
timber.  As  already  said,  the  possession  by 
Mrs.  Woods  was  without  any  authority  of 
the  defendant,  and  there  Is  nothing  to  show 
that  she  was  his  tenant  or  lessee.  The  most 
that  can  be  said  of  the  defendant's  testimo- 
ny on  this  point  is  that,  when  he  beard  of 
Mrs.  Woods'  occupancy,  he  made  no  objec- 
tion. 


be  held  sufficient  to  constitute  adverse  pos- 
session, unless  they  were  of  such  frequency 
and  of  such  a  character  as  would  at  all  times 
apprise  the  real  owner  that  bis  seizin  was 
interrupted,  and  that  his  title  was  endanger- 
ed. Most  dangerous  results  would  flow  from 
the  permission  by  courts  of  titles  by  limita- 
tion to  ripen.  In  favor  of  those  holding  mere 
color  of  title,  without  actual  occupancy,  by 
acts  of  ownership  so  slight  In  themselves  as 
not  calculated  to  attract  the  attention  of  the 
real  owner,  or  to  indicate  that  his  seizin 
(that  follows  his  legal  title)  was  Interrupted. 
An  occasional  trespass,  by  way  of  cutting 
timbers  or  digging  a  few  loads  of  rock,  is 
not  sufficient  to  amount  to  an  adverse  asser- 
tion of  title  against  the  true  owner,  In  the 
absence  of  express  notice  to  the  owner  of 
such  assertion  of  ownership  by  the  tres- 
passer." In  Pharls  v.  Jones,  122  Mo.,  loc. 
cit.  131,  20  S.  W.  1034,  it  was  said:  "The 
payment  of  taxes  on  land  by  plaintiff,  cutting 
timber  therefrom,  and  keeping  off  trespas- 
sers, did  not  constitute  possession,  but  were 
merely  acts  of  ownership,  tending  to  show 
that  he  claimed  to  own  it"  See  Nye  Alft- 
er,  127  Mo.  529,  30  S.  W.  186. 

As  to  the  plea  of  30-year  limitation  (sec- 
tion 4208,  Rev.  St.  Mo.  1899  [Ann.  St.  1906, 
p.  2342])  the  same  infirmity  inheres  In  the 
case  as  has  been  noted  in  regard  to  the  10- 
year  limitation,  to  wit  any  actual  possession 
of  the  land  by  the  defendant  Comaniannl. 
His  complacent  failure  to  object  to  the  oc- 
cupation of  the  little  cabin  by  Mrs.  Woods, 
when  he  was  ignorant  of  her  occupying  the 
house,  falls  far  short  of  establishing  a  ten- 
ancy and  an  actual  occupancy  by  him 
through  her  as  his  tenant,  and  Uls  payment 
of  taxes  and  selling  the  timber  to  the  tie 
choppers  did  not  constitute  actual  possession. 
Counsel  refer  us  to  Holllday-Klotz  L.  &  L 
Co.  v.  Markham,  96  Mo.  App.  56,  75  S.  W. 
1122,  to  establish  that  the  cutting  of  timber 
was  evidence  of  adverse  possession,  but  the 
language  of  Judge  Bond  properly  distinguish- 
es the  effect  to  be  given  such  testimony,  when 
he  says  the  instruction  "wherein  the  court 
told  the  jury  that  'actual  possession  of  the 
land,  with  claim  and  exercise  of  rights  of 
ownership,'  would  entitle  defendants  to  a 
verdict.  We  do  not  see  how  the  Jury  could 
have  been  misled  if  they  were  capable  (and 
we  must  assume  they  were)  of  distinguish- 
ing between  mere  entry  to  cut  and  remove 
timber  and  facts  tending  to  show  actual  pos- 
session with  claim  and  exercise  of  rights  of 
ownership."  Obviously  the  learned  Judge 
did  not  regard  the  mere  cutting  and  removing 
timber,  disconnected  with  any  other  evidence 
of  visible  actual  occupancy,  sufficient  to  con- 
stitute adverse  possession.  In  our  opinion 
the  defendant  has  no  actual  possession,  and 
there  was  no  substantial  evidence  to  submit 
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that  question  to  the  Jury.  A  careful  read- 
ing of  every  line  of  this  record  Impresses  us 
that  this  was  a  bold  attempt  to  deprive  the 
owner,  Dyer,  of  his  land,  by  taking  deeds 
with  full  knowledge  of  his  recorded  title  and 
then  cutting  and  removing  the  timber  by 
trespassing  on  his  land.  The  defendants' 
-claim  has  no  element  of  merit,  honesty,  or 
fairness  in  it,  and  the  owners  of  timber  lands 
In  this  state  cannot  be  deprived  of  their 
property  in  this  manner. 

The  judgment  of  the  circuit  court  is  re- 
versed, with  directions  to  enter  a  decree  di- 
vesting defendants  of  all  title  to  Bald  lands 
4nd  quieting  the  same  in  plaintiffs. 

* 

BURGESS  and  FOX,  JJ.,  concur. 


STATE  v.  DUNN. 
(Supreme  Court  of  Missouri,  Division  No.  2. 
June  8.  1909.) 

1.  Chimin  ax  Law  (5  670*)— Offer  of  Proof. 

Where  a  witness  on  the  trial  intended  to 
state  that  she  had  not  said,  before  the  grand 
jury  or  elsewhere,  that  she  had  seen  accused 
and  decedent  fight,  and  the  witness  was  so  un- 
derstood by  counsel  for  accused,  the  court  prop- 
erly prevented  counsel  from  asking  her  whether 
she  did  not  tell  the  grand  jury  "a  certain  thing" 
not  disclosing  what  he  intended  to  ask  the  wit- 
ness. 

[Ed.  Note. — For  other  cases,  Bee  Criminal 
Lew.  Cent  Dig.  ||  1893-1596;  Dec.  Dig.  { 
«70.»] 

2.  Homicide  (|  3*)— "Deadly  Weapon." 

A  "deadly  weapon"  is  one  likely  to  produce 
death  or  great  bodily  injury,  and  the  manner  in 
which  it  is  used  in  the  particular  instance  may 
«nter  into  the  question  whether  it  is  deadly. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  5;  Dec.  Dig.  (  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1853-1856;  vol.  8,  p.  7627.] 

3.  Homicide  (§  290*)— Deadly  Weapon. 

A  club  22  inches  long,  3%  inches  wide  and 
%  of  an  inch  thick,  used  to  beat  a  person  about 
the  head,  causing  death,  is  a  dangerous  and 
deadly  weapon  per  se,  and  the  court  in  its  in- 
structions may  assume  that  it  was  such  a 
weapon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  695;  Dec.  Dig.  8  290.*] 

4.  Criminal  Law  (f  804*)— Evidence— Judi- 
cial Notice— Common  Knowledge. 

Such  things  as*  all  persons  of  ordinary  in- 
telligence are  presumed  to  know  need  not  be 
proved. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  II  700-717 ;  Dec.  Dig.  §  304.*] 

5.  Homicide  (|  112*)— Self-defense. 

Self-defense  is  not  available,  where  the 
difficulty  was  sought  by  accused's  own  willful 
act  with  the  intention  of  doing  decedent  some 
great  bodily  harm,  or  where,  with  such  intent, 
he  voluntarily  entered  into  the  difficulty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  if  145-150;  Dec  Dig.  }  112.*] 

6.  Homicide  (|  300*)  —  Self-Defense  —  In- 
structions. 

An  instruction  that  self-defense  will  not 
avail  accused  in  any  case  where  the  difficulty  ia 
sought  for,  or  where  he  voluntarily  enters  into 
the  difficulty  "with  the  intention  of  killing  or  of 


doing  some  great  bodily  harm,"  etc.,  properly 
submits  the  issue  of  self-defense;  the  quoted 
words  applying  to  the  case  where  the  difficulty  is 
sought  by  accused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  614-632;  Dec.  Dig.  |  300.*] 

7.  Criminal  Law  (f  822*)— Trial— Instruc- 
tions. 

The  instructions  must  be  considered  as  a 
whole,  and  accused  cannot  single  out  for  criti- 
cism one  of  the  constituents  of  a  sentence,  with- 
out any  reference  to  its  other  components  by 
which  the  first  is  qualified,  and  with  which  it  is 
connected,  to  bring  out  the  true  meaning  of  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,^  Cent  Dig.  |{  1990-1995;  Dec.  Dig.  I 

8.  Homicide  ({  300*)— Evidence  —  Self-De- 
fense. 

Where  the  physical  (acts  prove  that  accused 
was  the  aggressor  in  the  difficulty  resulting  in 
the  death  of  decedent  the  court  properly  limited 
the  right  of  self-defense  by  stating  the  law  ap- 

Slicable  to  one  voluntarily  entered  Into  a  dif- 
culty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  614-632;  Dec.  Dig.  8  300.*] 

Appeal  from  St.  Louis  Circuit  Court; 
Hugo  Muench,  Judge. 

John  R.  Dunn  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Affirmed. 

Thos.  B.  Harvey,  for  appellant  Elliott  W. 
Kajor,  Atty.  Gen.,  and  Jno.  M.  Atkinson, 
Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  The  defendant  was  prose- 
cuted under  an  indictment  charging  blin 
with  murder  In  the  first  degree,  for  the  kill- 
ing of  one  John  Cook,  with  a  heavy  stick  or 
club,  on  the  evening  of  January  9,  1907,  In 
the  city  of  St  Louis,  and  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  imprisonment  in  the  peni- 
tentiary for  a  term  of  10  years.  Having  filed 
motions  for  new  trial  and  In  arrest  of  judg- 
ment, which  were  overruled  by  the  court, 
defendant  appealed. 

Deceased,  John  Cook,  who  was  nicknamed 
"Blackle,"  and  the  defendant  were  seen  to- 
gether, drinking,  at  Morlsche's  saloon,  called 
the  "Bellevue,"  located  at  5000  Easton  ave- 
nue, in  the  city  of  St  Louis,  on  the  after- 
noon of  January  9,  1907,  both  being  under 
the  influence  of  liquor.  Cook  had  been  em- 
ployed doing  odd  jobs  or  chores  in  and 
about  the  saloon,  and  bad  a  "bunk"  or  sleep- 
ing place  in  a  shed  back  of  the  saloon.  He 
was  about  50  years  of  age,  his  hair  being 
slightly  gray,  and .  he  weighed  over  170 
pounds.  The  defendant  was  past  21  years  of 
age  at  the  time  of  the  homicide,  and  for  some 
8  or  9  months  had  been  a  constant  frequent- 
er of  this  and  other  saloons.  On  the  evening 
In  question,  while  the  two  men  were  drinking 
at  a  table  in  the  saloon,  the  bartender  heard 
the  defendant  say  to  deceased:  "Blackle,  I 
ought  to  knock  your  head  off;  you  are  an 
old  man,  and  I  wouldn't  hurt  you" — but  on 
cross-examination  the  witness  explained  that 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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he  did  not  attach  any  Importance  to  the  re- 
mark, as  he  had  often  heard  the  defendant 
make  remarks  of  that  character  in  jest,  and 
that  the  defendant,  after  saying  that,  called 
the  deceased  to  the  bar  of  the  saloon,  and 
they  had  a  drink  together;  the  defendant 
paying  for  the  same.  The  defendant  at  the 
time  was  noticed  wearing  a  white  sweater 
under  a  black  coat,  and  had  on  a  derby  hat 
About  5:]  5  o'clock  on  said  afternoon  both 
men  were  observed  leaving  the  saloon,  and 
the  evidence  is  that  they  proceeded  to  an- 
other saloon  located  at  1407  Klngshlghway, 
between  Wells  and  Ridge  avenues,  and  kept 
by  one  Mike  Francesconi.  This  saloon  was 
about  1%  blocks  from  the  Morische  saloon, 
and  was  close  to  an  alley,  on  the  northwest 
of  which  was  a  stoneyard,  used  for  the  pur- 
pose of  dressing  stone.  The  defendant  and 
deceased  arrived  at  the  Francesconi  saloon 
about  5:20  o'clock  that  afternoon,  ordered 
some  drinks,  the  defendant  paying  for  same, 
and  soon  afterwards  left  the  saloon  together 
through  the  door  next  the  alley.  About  7:15 
o'clock,  on  said  evening,  the  body  of  the  de- 
ceased was  found  in  said  alley,  and  lying 
between  50  and  75  feet  from  the  mouth  of 
the  alley  at  Klngshlghway.  There  was  much 
mud  in  the  alley  where  the  body  was  found. 
Near  the  head  was  a  pool  of  blood,  and  a 
few  feet  distant  was  found  a  piece  of  2x4 
scantling  about  2  feet  in  length,  with  blood 
on  It.  The  deceased  had  two  deep  wounds 
on  the  left  side  of  his  head,  and  one  on  the 
right  side  near  the  ear,  from  which  blood 
was  still  flowing,  and  from  which  he  died. 
The  cuts  were  apparently  done  by  some  dull 
instrument,  and  the  skull  was  fractured.  He 
was  dead  when  found  The  defendant  re- 
turned to  the  Francesconi  saloon  alone  about 
half  an  hour  after  the  time  be  left  it  in 
company  with  the  deceased.  To  Dr.  Heitzig, 
a  dentist,  and  some  others  in  the  saloon,  he 
showed  his  hands,  the  backs  of  which  were 
scratched  and  bleeding  a  little,  and  men- 
tioned something  about  somebody  "trim- 
ming" him.  He  then  sat  down  at  a  table  in 
the  saloon,  and  apparently  went  to  sleep,  his 
head  resting  on  his  .arms,  and  was  shortly 
thereafter  arrested  by  the  officers.  On  the 
way  to  the  police  station  Officer  Lawler  ask- 
ed the  defendant  what  was  the  trouble  be- 
tween him  and  "Elackle,"  and  he  answered, 
"Oh,  Blackie  tried  to  take  a  soak  at  me,"  but 
refused  to  say  anything  further  at  that 
time.  At  the  police  station  he  explained  that 
he  and  Blackie  had  been  drinking  at  the 
Francesconi  saloon,  that  they  then  started 
back  to  the  Morische  saloon,  and  that  Blackie 
left  him  at  the  entrance  to  the  "grove,"  say- 
ing he  was  going  to  his  bunk,  and  that  he 
(defendant)  then  went  into  th»  Morische  sa- 
loon for  another  drink,  afterwards  returning 
to  Francesconi's  saloon,  where  he  was  ar- 
rested On  being  questioned  more  closely 
be  refused  to  make  any  further  statements, 
saying  he  wanted  to  consult  his  attorney 


and  see  his  father  before  talking  further. 
His  garments  were  taken  off  and  examined, 
and  on  the  hat,  coat,  sweater,  pants,  and 
handkerchief  so  examined  was  found  what 
appeared  to  be  fresh  blood,  and  his  outer 
garments  and  shoes  had  mud  on  them.  The 
right  hand  of  defendant  was  swollen,  and 
a  streak  of  blood  was  found  on  the  palm, 
and  the  upper  part  of  one  of  his  ears  was 
bruised  and  discolored.  It  does  not  appear 
that  the  defendant,  before  his  trial,  which 
occurred  some  10  months  after  the  killing, 
made  any  statement  as  to  how  the  killing 
occurred.  The  morning  after  the  deceased 
was  found  in  the  alley  other  pieces  of  scan- 
tling, like  to  that 'which  was  found  the 
evening  before  with  blood  thereon,  were  dis- 
covered In  the  stoneyard;  said  pieces  being 
used  in  connection  with  the  work  In  the 
stoneyard. 

The  only  direct' testimony  as  to  killing, 
aside  from  that  of  defendant  himself,  was 
that  given  by  Ida  Bunting,  a  little  girl,  be- 
tween 9  and  10  years  of  age,  who  lived  at 
5025  Ridge  avenue.  She  testified  that  as  she 
was  returning  from  an  errand  to  a  butcher 
shop  at  Easton  and  Academy  avenues,  about 
5:30  o'clock  on  said  evening,  and  while  cross- 
ing a  vacant  lot  on  which  was  the  stoneyard, 
at  the  rear  of  Francesconi's  saloon,  she  saw 
a  young  man  throwing  stones  at  an  old  man 
who  was  lying  In  the  mud  In  the  alley;  that 
thereafter  the  young  man  took  off  his  coat 
and  picked  up  a  club,  with  which  he  beat  the 
old  man  on  the  head;  that  she  observed  that 
the  young  man  wore  something  white,  and 
that  she  told  her  mother  as  soon  as  she  got 
home  about  what  she  saw. 

Defendant  testified  that  after  he  and  the 
deceased  left  the  Francesconi  saloon  that 
evening  and  started  towards  Morische's  sa- 
loon, the  deceased,  on  reaching  the  gateway 
leading  to  Morische's  garden,  left  the  de- 
fendant, saying,  "I  am  going  to  my  bunk,  and 
go  to  sleep";  that  he  (defendant)  said,  "I  am 
going  in  to  have  another  drink,  and  then  I 
am  going  down  to  Mike's  [meaning  Frances- 
coni's] and  from  there  home";  that  he  (de- 
fendant) then  went  Into  Morische's  saloon 
and  took  a  drink,  and  Immediately  started 
back,  on  Klngshlghway,  to  Francesconi's; 
that  on  leaving  the  Morische  saloon  he  met 
a  Mr.  Crump,  who  walked  with  him  to  Wells 
avenue,  where  they  parted;  that  defendant 
said  to  Crump,  "before  you  go  home,  why  not 
come  down  to  Mike's  and  have  a  drink  with 
me?"  but  that  Crump,  who  was  In  a  hurry 
home,  declined  his  invitation;  that  be  then 
started  towards  Francesconi's  saloon,  and 
just  as  he  passed  the  foot  of  the  alley,  near 
the  saloon  door,  the  deceased,  who  was 
standing  at  the  corner  of  the  alley,  said  to 
him,  "Come  here,  kid";  that  deceased  grab- 
bed and  pulled  him  Into  the  alley,  and  they 
grappled  and  fought  each  other,  moving  back 
in  said  alley  a  distance  of  Borne  75  feet;  that 
deceased  struck  him  on  the  head  and  knock- 
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ed  aim  down,-  and  as  he  fell-  down,  the  de- 
ceased said,  "Damn  yon,  I  got  you  now,  and 
I  will  kill  you";  that  defendant  picked  up  a 
club  which  he  saw  on  the  ground,  and  that 
about  the  same  time  deceased  picked  up  an- 
other club  and  struck  at  the  defendant,  and 
knocked  off  his  hat;  that  the  deceased  con- 
tinued to  advance,  and  that  be  (defendant) 
struck  deceased  twice  with  his  club,  knock- 
ing him  down,  and  that  he  then  threw  the 
«Iub  away  and  went  Into  Francesconl's  sa- 
loon. He  denied  that  he  struck  the  deceas- 
ed after  be  was  down,  and  claimed  that  it 
was  necessary  for  him  to  strike  him  as  he 
<lld  in  order  to  save  his  life.  In  explanation 
•of  the  blood  found  on  his  handkerchief  be 
-stated  that  he  was  bleeding  at  the  nose  at 
the  time  he  left  the  alley,  and  used  the 
handkerchief  to  remove  it,  but  there  is  no 
-evidence  that  anybody  at  the  saloon  to  which 
he  returned  noticed  his  nose  bleeding,  or  that 
he  made  any  reference  to  it 

William  D.  Morlscbe,  son  of  the  saloon 
'keeper  of  that  name,  testified  for  the  defend- 
ant that  on  the  morning  of  the  day  before 
the  killing,  a  controversy  arose  in  the  saloon 
between  the  defendant  and  the  deceased 
About  drinks;  that  defendant  accused  Black- 
ie  of  being  a  thief,  and  that  Blackle  chal- 
lenged him  to  prove  it,  whereupon  the  two 
men,  with  Morlscbe,  went  to  the  shed  where 
Blackle  slept,  and  there  they  discovered  a 
'bottle  of  whisky  which  the  defendant  charg- 
ed Blackle  with  stealing;  that  Blackle  be- 
came very  angry,  and  said  to  defendant,  "I 
will  get  even  with  you  for  this — I  will  get 
yon  some  night  alone." 

Matthew  Peacock,  bartender  in  Morlsche's 
-saloon,  testified  that  the  defendant  came 
Into  that  saloon  about  7  o'clock  on  the  even- 
ing of  the  killing,  and  drank  there;  but  this 
•testimony  as  to  the  time  be  was  in  said  sa- 
loon is  totally  at  variance  with  the  testimo- 
ny of  the  defendant  and  many  other  wit- 
•nesses. 

There  was  testimony  that  the  defendant 
was  a  member  of  a  church  society,  and  bore 
a  good  reputation  for  peace  and  quiet,  but 
none  of  the  witnesses  so  testifying  had  any 
•knowledge  of  defendant's  dissipated  habits, 
as  shown  by  his  own  testimony  and  that  of 
other  witnesses. 

The  record  discloses  that  Ida  Bunting,  who 
■testified  as  a  witness  for  the  state  at  the  trial 
of  this  cause,  was  also  a  witness  before  the 
grand  jury  which  preferred  the  Indictment. 
A  portion  of  her  testimony  upon  her  cross- 
examination  by  defendant's  counsel  was  as 
-follows:  "Q.  Ton  said  a  while  ago  yon  went 
•home,  and  you  told  your  mother  about  It? 
A.  Yes,  sir.  Q.  And  Mrs.  McLaln  was  there, 
-too;  wasn't  she?  A.  Yes,  sir.  Q.  Did  you 
tell  her  about  It,  too?  A.  No,  sir;  but  she 
-came  in  that  night.  Q.  She  came  in?  A. 
Yes,  sir;  she  was'  in  when  I  told  mamma. 
Q.  Didn't  you  tell  them  you  saw  the  men 
■fighting?  A.  No,  sir;  I  didn't  say  that  Q. 


You  didn't  say  that—and  you  were  before  the 
grand  jury,  were  you?  A.  Yes,  sir.  Q.  Up 
in  a  room  in  this  building,  didn't  you  ten 
them  you  saw  them  fighting— saw  the  men 
fighting  in  the  alley?  A.  No;  I  never  saw 
them  fighting.  Q.  You  never  saw  the  man 
at  all  before  he  was  laying  down  on  his  face 
on  the  ground?  A.  No,  sir.  Q.  Is  that  your 
statement — that  you  didn't  see  him  at  all  be- 
fore he  was  lying  down  flat  on  the  ground? 
A.  He  was  down  all  the  time  I  saw  him." 
Further  on,  during  the  cross-examination  of 
the  witness,  the  following  occurred:  "Q.  You 
say  you  didn't  tell  the  grand  jury  you  saw 
these  men  fighting?  (Counsel  for  the  state 
objects  to  this  testimony;  objection  sustain- 
ed; defendant's  counsel  duly  excepts.)  Q. 
You  remember  you  were  up  before  the  grand 
Jury,  you  said?  A.  Yes,  sir.  Mr.  Harvey: 
I  want  to  ask  her  if  she  didn't  tell  the  grand 
jury  a  certain  thing.  Mr.  Newton:  I  don't 
think  It  is  proper  to  go  into  the  question  of 
her  testimony  before  the  grand  jury  here. 
The  Court:  The  objection  will  be  sustained 
for  the  present  (Defendant's  counsel  at  the 
time  duly  excepts  to  the  ruling  of  the  court)" 
Defendant  contends  that  the  witness  did 
not  answer  the  question  as  to  whether  she 
did  not  tell  the  grand  jury  that  she  saw  the 
two  men  fighting  in  the  alley,' but  that  she 
evaded  It  and  that  the  court  erred  in  not 
requiring  her  to  answer  the  question  directly. 
When  the  answer  of  the  witness  to  this 
question  Is  considered  in  the  light  of,  and  In 
connection  with,  her  previous  testimony,  and 
fairly  construed,  it  can  hardly  be  conceded 
that  her  said  answer  was  evasive.  Counsel 
for  defendant  had  previously  asked  her  If  she 
did  not  tell  her  mother  and  a  Mrs.  McLaln 
that  she  saw  the  men  fighting.  Her  answer 
was:  "No,  sir;  I  didn't  say  that  Q.  You 
didn't  say  that — and  you  were  before  the 
grand  Jury,  were  you?  A.  Yes,  sir."  Fur- 
ther on,  the  witness  testified  that  she  never 
saw  the  man  (deceased)  before  she  saw  him 
lying  down  on  his  face  on  the  ground.  If  the 
witness,  in  answering  the  question  particular- 
ly alluded  to,  had  stopped  after  saying  "No," 
this  would  have  been  a  complete  answer  to 
the  question,  but  after  saying  "No,"  she  in- 
advertently added,  "I  never  saw  them  light- 
ing." It  Is  plain  that  what  the  witness  in- 
tended to  Bay  was  that  she  did  not  before, 
the  grand  jury  nor  elsewhere,  state  that  she 
saw  the  men  fighting.  That  this  was  also 
the  view  of  counsel  for  defendant  is  implied 
from  the  question  asked  by  him  of  the  wit- 
ness, in  these  words:  "You  say  you  did  not 
tell  the  grand  jury  you  saw  these  men  fight- 
ing?" Following  this,  the  question  was  ask- 
ed: "You  remember  you  were  up  there  be- 
fore the  grand  jury,  you  said?  A.  Yes,  sir." 
Counsel  for  defendant  then  said  to  the  court: 
"I  want  to  ask  her  if  she  didn't  tell  the  grand 
Jury  a  certain  thing."  To  this  objection  was 
made  and  sustained.  What  counsel  intended 
to  ask  the  witness  was  not  stated  by  him, 
and  the  court  properly  sustained  the  objec- 
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to  inrroauce  testimony  ror  tuai  purpose, 
would,  we  think,  be  unwarrantable.  For  a 
child  of  her  years,  this  witness  was  very  in- 
telligent, and  her  testimony  throughout  is 
clear,  candid,  and  consistent 

The  second  instruction  given  by  the  court 
reads  as  follows:  "The  court  Instructs  the 
jury  that  he  who  willfully — that  is.  Intention- 
ally— uses  upon  another  at  some  vital  part  a 
deadly  weapon,  as  a  heavy  wooden  club, 
must,  in  the  absence  of  qualifying  facts,  be 
presumed  to  know  that  the  effect  Is  likely  to 
be  death,  and,  knowing  this,  must  be  presum- 
ed to  Intend  death,  which  Is  the  probable  and 
ordinary  consequence  of  such  an  act;  and,' 
if  such  deadly  weapon  Is  used  without  just 
cause  or  provocation,  he  must  be  presumed 
to  do  it  wickedly  and  from  a  bad  heart  If, 
therefore,  the  jury  believe  from  the  evidence 
that  the  defendant  took  the  life  of  John  Cook 
by  striking  blm  in  a  vital  part  with  a  heavy 
piece  of  wood  or  club,  with  a  manifest  design 
to  use  such  weapon  upon  him,  and  with  suf- 
ficient time  to  deliberate  and  fully  form  the 
conscious  purpose  to  kill,  and  without  suf- 
ficient cause,  or  reason,  or  provocation,  then 
such  killing  is  murder  in  the  first  degree." 
It  is  objected  by  defendant  that  this  Instruc- 
tion is  erroneous  and  prejudicial,  in  that  It  as- 
sumes that  "a  heavy  piece  of  wood,  or  club," 
is  a  deadly  weapon,  and  that  if  the  defendant 
struck  and  killed  the  deceased  with  a  heavy 
piece  of  wood,  or  club,  lie  will  be  presumed 
to  have  intended  death.  "A  deadly  weapon 
is  one  likely  to  produce  death  or  great  bodily 
injury,  and  the  manner  in  which  it  was  used 
in  the  particular  instance  may  enter  into  the 
question  whether  or  not  it  was  deadly.  And 
commonly  the  question  of  what  is  a  deadly 
weapon  is  deemed  to  be  of  law  for  the  court, 
not  of  fact  for  the  jury.  Yet  it  may  so  far 
Involve  a  fact  as  to  be  In  effect  for  the  jury ; 
for  example,  where  It  Is  deadly  or  not  accord- 
ing to  the  manner  of  the  use."  2  Bishop's 
New  Crim.  Law,  i  680. 

The  indictment  charges  that  the  defendant, 
"with  force  and  arms  in  and  upon  one  John 
Cook,  In  the  peace  of  the  state  then  and  there 
being,  feloniously,  willfully,  deliberately,  pre- 
medltatedly,  and  of  his  malice  aforethought 
did  make  an  assault,  and  that  the  said  John 
R.  Dunn,  with  a  dangerous  and  deadly  weap- 
on, to  wit,  a  heavy  piece  of  wood  of  the 
length  of  22  Inches,  of  the  breadth  of  3V4 
inches,  and  of  the  thickness  of  1%  inches, 
him,  the  said  John  Cook,  In,  upon  and  about 
the  head  and  body  of  him  the  said  John 
Cook,  then  and  there  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of  bis  mal- 
ice aforethought  did  strike,  beat,  and  wound, 
giving  to  the  said  John  Cook,  at  the  time  and 
place  aforesaid,  with  the  dangerous  and 
deadly  weapon,  to  wit  the  piece  of  wood 
aforesaid,  In  the  manner  aforesaid,  In  and 


tioan  iook,  men  ana  were,  at  ine  saia  civy 
of  St  Louis,  instantly  did  die,"  etc  The 
evidence  showed  very  conclusively  that  the 
deceased  was  killed  by  the  defendant  with 
the  identical  club  described  In  the  Indictment. 
No  one  of  ordinary  Intelligence  would  hesi- 
tate for  a  moment  in  concluding  that  the  dub 
In  question,  in  the  manner  in  which  it  was 
used  upon  the  deceased,  was  a  dangerous  and 
deadly  weapon.  As  was  said  In  Hamilton  ▼. 
People,  113  111.,  loc.  cit  38,  66  Am.  Rep.  398; 
"such  things  as  all  persons  of  ordinary  in- 
telligence are  presumed  to  know  are  not  re- 
quired to  be  proven."  State  Drumm,  158 
Mo.  216.  56  S.  W.  1086;  State  v.  Shields,  110 
N.  C.  497,  14  S.  B.  779;  State  v.  West  61 
N.  C.  505;  State  v.  Rigg,  10  Nev.  284;  State 
v.  Phillips,  104  N.  C.  786,  10  S.  E.  463.  The 
court  did  not  err  in  assuming  that  the  club 
in .  question  was  a  dangerous  and  deadly 
weapon.  Moreover,  we  are  of  the  opinion 
that  the  club  as  described  In  the  Indictment 
In  this  case  was  a  dangerous  and  deadly 
weapon  per  se. 

The  following  portion  of  the  court's  in- 
struction upon  self-defense  Is  claimed  to  be 
erroneous;  the  features  particularly  object- 
ed to  being  In  Italics  : 

"The  law  of  self-defense  Is  emphatically 
the  law  of  necessity,  and  does  not  lssply  the 
right  of  attack ;  nor  will  it  avail  in  any  case 
where  the  difficulty  is  sought  for  or  induced 
by  the  party's  own  willful  act,  or  where  he 
voluntarily  and  of  his  own  free  will  enter* 
into  it  with  the  intention  of  killing  or  of 
doing  tome  great  bodily  harm  to  the  person 
so  entered  into  controversy  with,  no  matter 
how  imminent  the  peril  may  become  during 
the  progress  of  the  affray',  nor  will  any 
mere  words  of  epithets,  though  vile  and  in- 
svlting,  or  any  threats  or  Insults  made  at 
some  time  prior  thereto,  justify  making  of 
an  assault;  and  you  are  further  instructed 
that  no  one  Is  justified  in  using  any  more 
force  than  is  necessary  to  get  rid  of  an  as- 
sailant or  to  repel  an  assault  made  upon 
him;  nor  In  the  use  of  a  deadly  weapon  to 
repel  an  assault  unless  at  the  time  there  be 
good  cause  to  apprehend  death  or  great 
bodily  injury  from  such  assault 

"If  therefore,  you  do  believe  and  find  from 
all  the  evidence  In  the  case  either  that  the 
defendant  voluntarily  entered  into  the  dif- 
ficulty which  finally  resulted  in  the  strik- 
ing and  killing  of  said  John  Cook,  or  that 
he  voluntarily  and  of  hie  own  free  wiU  be- 
came engaged  in  such  difficulty  With  the  in- 
tention of  killing  or  of  doing  some  great 
bodily  harm  to  said  Cook',  or  that  after  the 
said  Cook  had  been  thrown  to  the  ground 
and  the  defendant  was  no  longer  In  danger 
of  an  assault  or  of  great  bodily  harm  at  the 
hands  of  said  Cook,  the  defendant  persisted 
In  striking,  wounding  and  killing  said  Cook 


then  and  In  that  case  yon  are  not  authorized 
to  acquit  the  defendant  on  the  ground  of 
self-defense;  and  this  is  true  no  matter  how 
■violent  the  defendant's  passions  became  or 
how  hard  soever  he  may  have  been  pressed > 
during  the  progress  of  the  affray  between  ] 
Himself  and  the  deceased;  or  how  imminent 
his  peril  might  have  become  during  the  af- 
fray so  brought  about." 

The  only  fault  of  this  instruction  Is  In  Its 
punctuation,  which  is  not  absolutely  correct 
In  some  places  in  the  last  paragraph  semi- 
colons are  used  Instead  of  commas,  and  in 
one  or  two  other  places  the  sentence  might 
be  Improved  by  the  insertion  of  a  comma. 
The  meaning,  however,  is  clear  enough,  and 
It  Is  not  Intimated  that  the  jury  misunder- 
stood it   The  phrase  in  the  first  sentence, 
"nor  will  it  avail  in  any  case  where  the 
difficulty  is  sought  for  or  induced  by  the 
party's  own  willful  act,"  and  the  phrase,  "or, 
where  he  voluntarily  and  of  his  own  free 
will  enters  Into  it,"  are  both  qualified  by  the 
phrase,  "with  the  intention  of  killing  or  of 
doing  some  great  bodily  harm  to  the  person 
so  entered  into  controversy  with."   State  v. 
Bailey,  190  Mo.,  loc.  dt.  286,  88  S.  W.  733. 
In  the  last  paragraph  of  the  portion  of  the 
Instruction  quoted  It  will  be  seen  that  the 
phrase,  "either  that  the  defendant  volun- 
tarily entered  into  the  difficulty  which  final- 
ly resulted  in  the  striking  and  killing  of 
said  John  Cook"  and  the  phrase,  "or  that 
he  voluntarily  and  of  his  own  free  will  be- 
came engaged  in  such  difficulty,"  are  both 
qualified  by  the  phrase,  "with  the  intention 
'of  killing  or  of  doing  some  great  bodily 
harm  to  said  John  Cook."   State  v.  Bailey, 
supra.    This  instruction  is  the  law  of  this 
state,  and  has  been  since  the  decision  known 
as  the  Partlow  Case.    State  v.  Partlow,  00 
Mo.,  loc.  dt  608,  4  S.  W.  14,  60  Am.  Rep. 
31;  State  v.  Gordon,  101  Mo.,  loc.  dt  124,  89 
S.  W.  1025,  109  Am.  St  Rep.  790;  State 
Feeley,  104  Mo.  822,  92  S.  W.  663,  8  LR.  A. 
(N.  S.)  351,  112  Am.  St  Rep.  511;  State  v. 
Vaughn,  141  Mo.  521,  42  S.  W.  1080;  State 
v.  Lewis,  118  Mo.,  loc.  dt  84,  23  &  W.  1082; 
State  v.  Bailey,  supra,  and  many  other  cases. 
The  defendant  insists  that  the  Instruction  Is 
fatally  wrong  In  telling  the  Jury  that  "such 
defense  will  not  avail  In  any  case  where  the 
difficulty  is  sought  for,  or  induced  by,  the 
party's  own  willful  act"  and  also  in  telling 
them  that  such  defense  could  not  be  pleaded 
if  "the  defendant  voluntarily  entered  into 
the  difficulty  which  finally  resulted  in  the 
striking  and  killing  of  said  John  Cook, 
*   *   *   no  matter  how  imminent  his  peril 
might  have  become  during  the  affray  so 
brought  about"  What  we  have  said  above 
is  a  full  answer  to  the  latter  objection.'  Tn« 
defendant,  however,  by  quoting  only  a  small 
part  of  the  sentence,  and  omitting  one  of  its 
essential  elements,  does  not  deal  fairly  with 
the  Instruction.  The  phrase  left  out  is  "with 
the  intention  of  killing  or  of  doing  some 
great  bodily  harm  to  said  John  Cook."  It 


will  not  do  to  single  out  for  criticism  one  of 
the  constituents  of  a  sentence  without  any 
reference  to  Its  other  components  by  which 
the  first  is  qualified,  and  with  which  it 
should  be  connected  in  order  to  bring  out 
the  full  and  true  meaning  of  the  author.  We 
have  no  doubt  however,  that  the  omission 
was  wholly  unintentional  or  Involuntary. 

A  further  contention  is  that  there  was  no 
evidence  tending  to  show  that  the  defendant 
sought  the  difficulty,  or  brought  it  on,  and 
that  there  was  therefore  no  basis  for  the 
limitation  of  the  defendant's  right  of  self- 
defense  imposed  by  the  instruction.  The 
testimony  of  Ida  Bunting  1b  that  when  she 
first  saw  the  defendant  he  was  throwing 
rocks  at  the  deceased,  who  was  then  lying 
fiat  on  the  ground;  that  she  then  saw  the 
defendant  take  off  his  coat,  procure  a  club, 
and  begin  beating  the  deceased  on  tbe  head. 
The  blood  and  wounds  on  the  deceased,  and 
the  blood  on  the  club  which  tbe  defendant 
used,  as  well  as  the  defendant's  almost  total 
freedom  from  physical  Injury,  all  strongly  in- 
dicate that  the  deceased  was  not  the  ag- 
gressor, and  that,  if  there  was  a  straggle  at 
all,  it  was  very  one-sided.  The  testimony 
showB  that  the  defendant,  about  one  hour  be- 
fore be  killed  the  deceased,  said,  "Blackle,  I 
ought  to  knock  your  head  off;  but  you  are 
an  old  man,  and  I  wouldn't  hurt  you." 
Aside  from  the  defendant's  own  testimony, 
there  was  absolutely  no  proof  that  the  de- 
ceased began,  or  entered  into,  any  difficulty 
with  the  defendant  or  that  he  used  a  club 
upon  him.  A  police  officer  found  some  piece 
of  wood  resembling  that  used  by  the  defend- 
ant in  the  stoneyard  the  morning  after  the 
homicide  was  committed,  but  these  were 
some  distance  away  from  where  tbe  deceas- 
ed was  found,  and  none  of  them  bore  any 
evidence  of  having  been  used  in  a  combat. 
Unlike  the  defendant's  club,  no  piece  of  wood 
so  found  had  blood  thereon.  The  defendant 
testified  that  the  deceased  struck  him  "five 
or  six  times"  in  the  face  with  his  fist  but 
his  face  bore  no  evidence  of  such  pummellng, 
nor  did  he  ever  complain  of  that  until  the 
day  of  the  trial.  One  witness  testified  that 
when  the  defendant  returned  to  Frances- 
coni's  saloon,  he  held  out  his  hands,  and 
said  something  about  somebody  "trimming" 
him,  and  the  witness  noticed  some  slight 
scratches  on  his  hands.  The  police  officers, 
however,  who  closely  examined  the  defend- 
ant's person,  did  not  notice  any  scratches, 
the  only  disfigurement  which  they  saw  being 
a  bruised  or  discolored  ear.  But  the  defend- 
ant did  not  state  in  his  testimony  that  this 
was  caused  by  the  deceased,  his  testimony 
in  this  regard  being :  "He  struck  me  around 
the  ear  some  place— which  I  couldn't  say; 
I  don't  say  which  side  of  the  head — I  don't 
know' which  side  of  the  head  I  was  struck 
on."  All  the  physical  facts  tend  to  prove 
that  the  defendant  was  the  aggressor;  that 
he  began,  entered  into,  and  brought  the 
hatched-up  controversy  to  its  fatal  finish 


defendant's  own  testimony,  and  this  the  most 
flimsy  and  shadowy  kind,  and  the  giving  of 
the  Instruction  was  a  concession  to  the  de- 
fendant In  fact  the  testimony  of  the  de- 
fendant is  very  rambling,  disconnected,  and 
confusing,  and  la  evidently  that  of  a  man 
who  was  greatly  embarrassed  and  confused 
while  on  the  witness  stand.  Nor  is  it  with- 
in the  bounds  of  probability  that  the  defend- 
ant could  have  had  so  many  experiences,  in- 
cluding his  walk  of  two  blocks  with  the  de- 
ceased towards  the  Morlsche  saloon;  his 
drinking  at  said  saloon;  his  meeting,  walk- 
ing, and  talking  with  his  friend,  Mr.  Crump; 
his  walking  back  in  the  direction  of  the 
Francesconl  saloon;  his  meeting  with  and 
combat  with  the  deceased  in  the  alley — all 
within  the  short  period  of  half  an  hour. 
Francesconl  testified  that  the  defendant  re- 
turned to  his  saloon  about  half  an  hour  aft- 
er the  defendant  and  deceased  left  there. 
Again  the  defendant  testified  that  when  he 
and  the  deceased  parted  at  the  gateway 
leading  to  Morlsche's  garden,  the  deceased 
said,  "I  am  going  to  my  bunk  and  go  to 
sleep,"  and  he  (defendant)  said,  "I  am  going 
In  to  have  another  drink  [meaning  at  Mo- 
rlsche's saloon],  and  then  I  am  going  to 
Mike's,  and  from  there  home."  According  to 
this  testimony  they  parted  In  the  most  ami- 
cable terms,  and  there  was  nothing  said  or 
done  showing  that  the  deceased  bore  the 
defendant  any  111  will.  Nevertheless,  accord- 
ing to  the  defendant's  theory,  the  deceased 
must  have  suddenly  formed  the  design  to  do 
him  physical  Injury,  and  in  order  to  execute 
such  design  the  deceased,  Instead  of  going 
to  his  "bunk,"  retraced  his  steps,  stopped 
at  the  corner  of  the  alley  near  the  Frances- 
conl saloon,  and  there  waited  for  the  defend- 
ant This,  to  say  the  least  is  very  improb- 
able. It  is  quite  plain  that  the  homicide 
was  committed  just  after  the  defendant  and 
deceased  left  the  Francesconl  saloon.  They 
left  there  about  5:20  o'clock  that  evening, 
and  Ida  Bunting  testified  that  It  was  about 
6:30  o'clock  when  she  saw  the  assault 

The  killing  was  cruel  and  wanton,  and 
without  a  single  palliating  circumstance. 
Finding  no  reversible  error  In  the  record,  the 
judgment  is  affirmed.  All  concur. 


In  re  BLEDSOE  HILL. 
BUCHANAN  COUNTY  v.  BLEDSOE!. 
(Supreme  Court  of  Missouri,  Division  No.  2. 

June  29,  1009.)  > 
Eminent  Domain  (§  257*)— Improvements- 
Assessment  of  Damages— AppeaIt— Time— 
"Pekfected.'  ' 

Act  March  26,  1903  (Laws  1903,  p.  160, 
3  9  [Ann:  St.  1906,  §  -9548-9]),  provides  that 


on  cue  veraici  or  report,  jaeto,  uui  an  appeal 
was  not  "perfected"  by  the  filing  of  appellant's 
affidavit  for  appeal  and  the  granting  thereof  by 
the  trial  court  and  hence,  where  no  bill  of  ex- 
ceptions was  filed  within  the  30  days  specified, 
the  Supreme  Court  has  no  jurisdiction  to  con- 
sider the  appeal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  2S7.*J 

Appeal  from  Circuit  Court  Buchanan 
County ;  Kendall  B.  Randolph,  Special  Judge. 

Proceeding  by  Buchanan  County  for  the 
grading  of  Bledsoe  Hill,  a  public  highway. 
From  a  judgment  confirming  a  report  of  com- 
missioners and  assessing  damages  in  favor 
of  Henry  Bledsoe,  he  appeals.  Dismissed. 

See,  also,  200  Mo.  630,  98  S.  W.  63L 

James  W.  Boyd,  for  appellant  L.  H. 
Moss  and  Duncan  &  Utz,  for  respondent 

OANTT,  P.  J.  This  is  an  appeal  from  the 
circuit  court  of  Buchanan  county,  assessing 
damages  to  the  appellant  Henry  Bledsoe,  In 
the  sum  of  $500,  for  injury  to  his  land  abut- 
ting and  adjoining  the  public  road,  which 
was  ordered  graded  by  the  county  court  of 
said  county.  The  proceeding  is  bottomed, 
upon  the  act  of  the  General  Assembly  of 
Missouri  approved  March  26,  1803  (Laws  Mo, 
1903,  p.  148  [Ann.  St  1906, 1 9548-1])  entitled 
"An  act  to  empower  county  courts  to  grade 
public  roads  and  to  provide  a  method  of  pay- 
ing damages  caused  by  said  grading.''  This 
proceeding  was  commenced  February  26, 
1907,  by  the  county  court  of  said  county  mak- 
ing an  order  for  the  grading  of  the  public 
road,  along  the  lands  of  Henry  Bledsoe,  along 
the  east  line  of  sections  30  and  31  In  town- 
ship 55,  range  86,  In  Buchanan  county,  ac- 
cording to  profile  and  specifications  to  be  filed 
by  the  county  surveyor  of  said  county.  A 
copy  of  all  the  steps  taken  in  the  county 
court  was  filed  in  the  circuit  court  May  17, 
1907,  and  thereupon  the  circuit  court  made 
its  order  of  record,  notifying  all  persons 
whom  it  might  concern  that  the  20th  day  of 
June,  1907,  had  been  fixed  by  said  court  as  the 
day  and  time  for  the  ascertainment  of  dam- 
ages, if  any,  to  arise  from  the  grading  of  the 
said  public  road,  and  that  the  same  would  be 
heard  in  the  courtroom  of  division  No.  1  of 
said  court  In  the  courthouse  In  St  Joseph, 
and  at  that  time  commissioners  would  be  ap- 
pointed to  ascertain'  and  to  report  said  dam- 
ages; and  it  was  further  ordered  that  publi- 
cation of  said  order  be  made  for  four  consec- 
utive weeks  in  the  Catholic  Tribune,  a  news- 
paper of  general  circulation  In  said  county. 
On  June  20,  1907,  proof  of  the  publication 
of  said  order  was  made  to  the  circuit  court 
and  Henry  Bledsoe,  the  appellant  herein,  ap- 
peared and  filed  his  claim  for  damages  In  the 
sum  of  $2,000.  A  change  of  venue  was  then 


•For  other  case*  see  same  topic  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1B07  to  date,  A  Reporter  Indexes 


lasen  irom  juage  juossman  to  juage  xui- 
mey's  division ;'  but,  Judge  Barney  being  sick 
at  that  time,  Hon.  W.  D.  Rusk  was  elected 
special  judge  to  hold  said  court;  but,  when 
this  cause  was  reached,  Judge  Rusk,  having 
been  of  counsel,  was  disqualified,  and  there- 
upon, by  agreement  of  counsel,  Hon.  K.  B. 
Randolph,  a  member  of  the  bar  of  said  court, 
was  selected  as  special  Judge  to  try  said 
cause,  and  he  presided  therein  until  Its  con- 
clusion In  the  circuit  court,  without  any  ob- 
jection or  exception  having  been  made  to  bis 
action  as  judge  therein.   On  December  21, 

1907,  N.  L.  Byrne,  David  A.  Turner,  and  F. 
M.  Atkinson,  three  disinterested  freeholders 
of  said  county,  were  appointed  commission- 
ers, and  on  January  7, 1908,  were  duly  sworn 
to  ascertain  and  report  the  actual  damages, 
under  Instructions  of  the  court.  In  due  time 
two  of  the  said  commissioners  made  their 
report,  Mr.  Atkinson  being  ill  at  the  time, 
though  he  viewed  the  premises  and  heard  the 
testimony. 

The  commissioners  reported  damages  to 
the  amount  of  $500  to  Mr.  Bledsoe  by  reason 
of  the  grading  of  the  road  making  it  neces- 
sary to  make  cuts  from  the  road  so  as  to  per- 
mit ingress  and  egress  from  his  premises. 
On  February  27, 1908,  Henry  Bledsoe  filed  his 
exceptions  to  said  report,  and  March  9,  1908, 
was  set  down  to  hear  the  same.  After  argu- 
ment, on  March  12,  1908,  the  court  confirmed 
the  report  of  the  commissioners,  and  judg- 
ment entered  accordingly  In  favor  of  Henry 
Bledsoe  against  Buchanan  county.  On  the 
same  day  Henry  Bledsoe  filed  his  affidavit 
for  an  appeal  to  the  Supreme  Court,  and  his 
appeal  was  allowed,  and  thereupon  leave  was 
given  him  to  file  his  bill  of  exceptions  In  said 
cause  during  the  next  regular  term  of  said 
circuit  court  The  blU  was  not  filed  during 
the  May  term,  1908,  of  said  circuit  court ;  but 
leave  was  given  to  file  the  same  during  the 
second  week  of  the  September  term,  1908. 
On  the  1st  day  of  September  term,  1908,  the 
time  for  filing  the  bill  of  exceptions  was  ex- 
tended to  October  12,  1908.   On  October  7, 

1908,  the  bill  of  exceptions  was  filed  In  the 
circuit  court,  and  the  transcript  was  lodged 
In  this  court  April  17, 1908.  On  May  8,  1908, 
on  motion  of  the  county,  the  cause  was  ad- 
vanced to  the  October  term  and  assigned  to 
division  No.  2  of  the  Supreme  Court.  After- 
wards a  motion  to  dismiss  this  appeal  for 
failure  to  comply  with  the  rules  and  because 
the  cause  should  have  been  heard  at  the 
April  term,  1908,  was  overruled  by  this  divi- 
sion. 

The  first  proposition  advanced  by  the  re- 
spondent, Buchanan  county,  is  that  this  court 
Is  without  jurisdiction  of  this  appeal  for  the 
reason  that  section  9  of  the  act  of  the  Gen- 
eral Assembly  approved  March  26,  1903 
(Laws  Mo.  1903,  p.  150  [Ann.  St.  1906,  { 
954S-1]),  provides:  "Any  party,  including  the 
county,  aggrieved  by  the  judgment  may  take 
an  appeal  therefrom  by  filing  such  an  affi- 
davit as  is  required  In  appealing  civil  cases ; 
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However  sucn  appeal  snail  do  peneccea  wun- 
ln  30  days  from  the  rendition  of  the  Judg- 
ment of  the  court  on  the  verdict  or  report 
In  case  of  appeal,  the  judgment  shall  stand 
suspended  until  the  appeal  Is  disposed  of. 
No  writ  of  error  shall  be  allowed.  The  clerk 
of  the  appellate  court  shall  put  such  case  up- 
on the  docket  for  hearing  at  the  next  term  of 
that  court  after  the  appeal  is  allowed.  No 
error  or  defect  not  affecting  the  rights  of  the 
appellant  shall  work  a  reversal  of  the  judg- 
ment The  proceedings  herein  shall  in  all 
respects  not  herein  provided  for,  conform  as 
near  as  may  be  to  the  practice  and  procedure 
in  civil  cases." 

Certain  fundamental  principles  must  be 
kept  in  view  in  the  consideration  of  the  re- 
spective contentions  of  counsel.  It  is  settled 
law  in  this  state  that,  inasmuch  as  the  right 
of  appeal  Is  purely  statutory,  the  steps  pro- 
vided by  statute  are  necessary  to  be  taken  in 
order  to  vest  appellate  courts  with  Jurisdic- 
tion, and  those  steps  must  be  taken  within 
the  time  prescribed  by  law.  Sidwell  v.  Jett, 
213  Mo.  601,  112  S.  W.  56;  Bernlcker  v.  Mill- 
er, 37  Mo.  499.  In  Robinson  v.  Walker,  45 
Mo.,  loc.  dt  120,  It  was  said:  "It  has  often 
been  held  that  the  appearance  of  a  party  by 
Joining  Issue  or  by  any  other  action  that 
shall  indicate  an  Intention  to  prosecute  or  de- 
fend the  suit  upon  the  merits  shall  be  deemed 
a  waiver  of  a  defect  in  the  process  or  notice 
under  which  the  appearance  Is  had;  but  in 
every  case  of  this  kind  the  court  had  juris- 
diction of  the  subject-matter,  and  it  might 
with  reason  be  said  that  a  voluntary  appear- 
ance is  well  enough ;  but  the  circuit  court  has 
no  jurisdiction  of  a  matter  already  decided 
on  in  another  court,  and  especially  In  actions 
of  forcible  entry  and  detainer  exclusively 
cognizable  before  a  justice  of  the  peace,  un- 
less it  Is  brought  into  court  under  the  stat- 
ute according  to  its  provisions,  and,  when  it 
has  no  jurisdiction,  the  consent  of  the  par- 
ties cannot  give  it."  That  case  was  followed 
and  approved  In  St.  Louis  v.  Gunning  Co.,  138 
Mo.  347,  39  S.  W.  788. 

With  these  adjudications  In  view,  what 
was  intended  by  the  Legislature  by  the 
words,  "any  party,  including  the  county,  ag- 
grieved by  the  judgment  may  take  an  appeal 
therefrom  by  filing  such  an  affidavit  as  is  re- 
quired in  appealing  civil  cases ;  however,  such 
appeal  shall  be  perfected  within  thirty 
days"?  The  appellant,  Mr.  Bledsoe,  insists 
he  has  brought  himself  strictly  within  the 
terms  of  the  statute  because  on  the  day  the 
judgment  was  rendered  he  filed  his  affidavit 
for  an  appeal,  and  an  appeal  was  granted  to 
him  to  this  court,  and  thus  he  perfected  his 
appeal  within  30  days,  as  the  statute  requir- 
ed. There  Is  much  force  in  this  contention, 
for  it  Is  now  the  accepted  doctrine  in  this 
state,  under  our  general  practice  act,  that 
after  an  appeal  has  been  taken  in  the  circuit 
court  by  the  filing  of  the  proper  affidavit  and 
an  order  allowing  the  appeal  to  the  appellate 
court  the  cause  is  regarded  as  pending  In  the 
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to  make  them  apeak  the  absolute  truth  of 
what  transpired  In  said  court.  State  v.  Mc- 
O'Blenls,  21  Mo.  272;  Foster's  Adm'r  v.  Ruck- 
er,  26  Mo.  484;  Ladd  v.  Cousins,  35  Mo.  613; 
De  Kalb  Co.  v.  Hixon,  44  Mo.  341 ;  Burgess  v. 
O'Donogbue,  90  Mo.  299,  2  8.  W.  303. 

Conceding  that  this  is  the  effect  In  gen- 
eral of  an  order  granting  an  appeal,  under 
the  general  practice  act,  with  its  provisions 
for  extending  the  time  for  filing  bills  of 
exceptions  and  certificates  of  judgments,  in 
appeals  by  the  short  form,  what  is  the  mean- 
ing of  tbe  phrase,  "however  such  appeal  shall 
be  perfected  within  thirty  days  from  the  ren- 
dition of  the  Judgment  of  the  court  on  the 
verdict  or  report"?  Does  it  mean  simply  the 
taking  of  the  appeal  by  filing  the  affidavit,  or 
does  It  mean  that  the  appellant  shall  perfect 
his  record  and  file  it  in  the  Supreme  Court 
within  30  days  from  the  rendition  of  the 
Judgment,  so  that  there  may  be  a  speedy  de- 
termination of  the  appeal.  The  phrase  "per- 
fect the  appeal,"  we  think,  must  be  construed 
with  reference  to  its  grammatical  connection 
with  other  parts  of  the  section,  and  is  of 
relative  signification.  It  is  to  be  noted  that 
in  the  case  of  an  appeal  the  judgment  is  sus- 
pended until  the  appeal  is  disposed  of.  In 
this  respect  it  is  greatly  different  from  other 
condemnation  proceedings  which  go  forward 
notwithstanding  the  filing  of  exceptions  and 
the  trial  of  the  damages.  Again,  unlike  oth- 
er appeals,  which  take  their  regular  course 
on  the  docket,  in  a  case  of  this  character,  the 
clerk  of  the  appellate  court  Is  directed  to 
put  the  case  upon  the  docket  for  hearing  at 
the  next  term  of  that  court  after  the  appeal 
Is  allowed.  It  will  be  noted  that  there  is  no 
provision  in  this  act  which  Is  practically  a 
code,  In  and  of  itself,  for  the  granting  of  a 
longer  time  by  the  court  for  good  cause 
shown,  for  the  filing  of  a  bill  of  exceptions 
as  is  provided  In  section  812,  Rev.  St.  1899 
(page  780,  Ann.  St.  1906).  Certainly  the 
provision  requiring  the  appeal  to  be  perfect- 
ed in  30  days  and  to  be  docketed  by  the  clerk 
of  the  appellate  court  for  hearing  at  the  next 
term  after  the  appeal .  is  allowed  is  utterly 
inconsistent  with  the  granting  of  permission 
to  the  appellant  to  file  a  bill  of  exceptions 
six  months  after  the  appeal  Is  allowed.  In 
fact,  looking  at  this  whole  act  together,  it 
was  the  unmistakable  purpose  of  the  legis- 
lature to  require  an  appeal  In  a  case  of  this 
kind  to  be  disposed  of  in  a  summary  manner, 
and,  when  the  provision  in  regard  to  the  per- 
fecting the  appeal  is  read  in  the  light  of  the 
motives  which  impelled  the  enactment  of  this 
law,  this  view  is  greatly  strengthened.  It 
was  obviously  the  Intention  of  the  Legisla- 
ture to  supply  an  omission  in  our  road  law 
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state  (Ann.  St  1906,  p.  148).  It  was  clearly 
the  purpose  to  provide  a  scheme  by  which  the 
damages  might  be  ascertained  In  advance,  so 
that  the  property  owner  would  get  his  dam- 
ages before  his  property  was  damaged,  and, 
on  the  other  hand,  the  county  court  might  be 
advised  whether  the  improvement  would  jus- 
tify the  payment  of  the  damages  assessed 
and,  if  not,  abandon  the  enterprise.  Being 
an  improvement  of  a  public  highway,  it  was 
determined  to  make  the  proceedings  sum 
mary,  and,  if  a  property  owner  felt  he  was 
aggrieved,  he  must  perfect  his  appeal  in  30 
days,  and  no  provision  was  made  for  extend- 
ing tbe  time.  In  this  regard  the  30  days  was 
a  peremptory  and  mandatory  provision  jnst 
as  the  4  days  for  filing  a  motion  for  new 
trial  is  mandatory,  or  10  days  for  taking  ap- 
peals from  justices  of  the  peace.  It  was 
never  the  intention  that  by  filing  an  affidavit 
for  appeal,  and  thereby  securing  a  superse- 
deas of  the  proceeding,  a  public  enterprise 
should  be  strung  out  for  six  months  or  a 
year;  but,  knowing  tbe  general  practice  act 
and  its  provision  for  extending  the  time,  the 
Legislature  provided  the  appeal  should  be 
perfected  In  30  days  and  the  appeal  docketeJ 
for  the  next  term  of  the  appellate  court,  so 
as  to  reach  a  speedy  determination  of  the  ap- 
peal. 

In  our  opinion  the  appeal  in  this  case  was 
not  perfected  in  30  days,  and,  as  this  court 
only  acquires  jurisdiction  of  these  appeals 
when  the  appellant  has  complied  with  the 
statute  In  tbe  manner  and  within  the  time 
allowed,  we  are  of  the  opinion  we  have  no 
Jurisdiction  of  this  appeal,  and  it  is,  accord 
Ingly,  dismissed  for  want  of  jurisdiction.  AH 
concur. 


REISEL  v.  WINSOR. 

(St.  Louis  Court  of  Appeals.    Missouri.  June 
22,  1909.) 

1.  Judgment  (§  IS*)  —  Pleadings  to  Sus- 
tain. 

A  petition  alleged,  in  substance:  That  de- 
fendant being  desirous  of  selling  100  shares  of 
capital  stock  of  a  corporation  to  plaintiff,  with 
intent  to  defraud  him,  falsely  and  fraudulently 
represented  that  the  market  value  was  $10  per 
share  and  that  the  company  had  a  paid-up  cap- 
ital stock  of  $50,000,  and  that  its  assets  were 
of  the  mirket  value  of  $50,000,  consisting  of  a 
large  orchard  and  fruit  farm  situated  within  the 
state ;  that  defendant,  relying  solely  on  these  rep- 
resentations, and  being  a  resident  of  tbe  city, 
and  not  knowing  the  valne  of  orchard  or  fnnt 
farms,  purchased  100  shares  for  $1,000;  that 
defendant  well  knew  that  the  stock  was  not  tbe 
market  value  of  $10;  that  all  the  land  owned 
by  the  company  was  400  acres  In  a  certain 
county,  which,  together  with  all  other  assets, 
was  not  worth  $5,000.    Held,  that  the  petition 
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Cent.  Dig.  It  84-37 ;  Dec.  Dig.  {  18.*] 

2.  Fraud  (§  41*)  —  Pleading  —  Matter  of 
Opinion. 

Allegations,  in  substance,  that  defendant 
did.  with  intent  to  defraud  plaintiff,  falsely 
and  fraudulently  assert  to  plaintiff  that  stock 
was  worth  $10  per  share,  and  that  the  company 
had  a  paid-up  capital  of  $50,000  and  assets  of 
the  same  value,  consisting  of  a  large  orchard 
and  fruit  farm,  and  that  defendant  well  knew 
the  stock  was  not  of  such  market  value,  and 
that,  on  the  contrary,  said  company  only  owned 
400  acres  of  land,  which  with  its  assets  was 
worth  $5,000,  did  not  charge  inch  representa- 
tions as  mere  matters  of  opinion,  but  were  dis- 
tinct charges  of  fraud  and  deceit. 

[Ed.  Note— For  other  cases,  see  Fraud,  Cent. 
Dig.  it  36,  37;  Dec  Dig.  {  41.*] 

3.  Appeal  and  Error  ({  916*)— Review— 
Presumptions— Pleading. 

Every  allegation  in  the  petition  which  is 
well  pleaded  is  to  be  assumed  as  absolutely 
true,  even  if  defectively  pleaded,  when  the  case 
is  before  the  appellate  court  solely  on  that  peti- 
tion, after  verdict  and  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  916.*) 

Appeal  from  St  Louis  Circuit  Court;  Matt 
vO.  Reynolds,  Judge. 

Action  by  Edward  C.  Relsel  against  Wil- 
liam S.  Wlnsor.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Wo,  H.  Clopton,  for  appellant  L.  Frank 
Ottofy,  for  respondent 

REYNOLDS,  P.  J.  The  sole  question  In- 
volved In  this  case  is  whether  the  petition 
supports  the  Judgment  The  case  is  here 
on  the  record  proper,  no  bill  of  exceptions 
having  been  filed.  Consequently  neither  the 
proceedings  at  the  trial  nor  any  exceptions 
to  the  action  of  the  court  are  before  us. 
Various  objections  are  made  by  respondent- 
to  the  form  of  the  abstract  and  as  to  alleged 
omissions  in  it;  but  they  are  not  tenable. 
The  petition  and  verdict  and  judgment  are 
all  that  are  essential  to  the  consideration  of 
the  case  as  presented  by  counsel.  We  set 
out  the  petition  in  full,  as  follows:  "Plain- 
tiff states:  That  on  or  about  the  21st  day  of 
December,  1903,  defendant  was  in  possession 
and  claiming  to  be  the  owner  of  100  shares, 
at  the  par  value  of  $10  each,  of  the  capital 
stock  of  the  Homestead  Orchard  Company,  a 
corporation  existing  under  the  laws  of  the 
state'  of  Missouri  and  doing  business  in  the 
city  of  St.  Louis  in  said  state;  that  being 
desirous  of  selling  said  stock  to  plaintiff,  he 
did,  with  Intent  to  deceive  and  defraud 
plaintiff,  falsely  and  fraudulently  represent 
to  him  that  the  said  stock  was  of  the  market 
value  of  $10  per  share,  that  the  company  had 
a  paid-up  capital  stock  of  $50,000,  that  said 
capital  stock  was  fully  paid  up,  that  the  as- 
sets of  said  corporation  were  of  the  market 
value  of  $60,000,  and  that  the  same  consist- 
ed of  a  large  orchard  and  fruit  farm  situat- 
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ol  St.  .Louis  in  saia  state,  ana,  reiying  soieiy 
upon,  said  representations,  and  not  knowing 
anything  whatever  of  the  values  of  orchard 
or  fruit  farms,  then  and  there  purchased 
of  defendant  the  said  100  shares  of  stock 
for  a  total  of  $1,000;  that  in  truth,  as  de- 
fendant then  well  knew,  the  said  stock  was 
not  then  of  the  market  value  of  $10  per 
share,  but  on 'the  contrary,  said  company 
then  owned  only  400  acres  of  land  situated 
in  Carter  county  in  said  state,  which  together 
with  all  the  assets  of  said  corporation  and 
all  of  its  stock  was  not  of  the  market  value 
of  over  $5,000  at  said  time;  that  since  the 
purchase  of  said  stock  the  plaintiff  has  often 
been  assured  by  said  defendant  that  the 
same  was  of  great  value  and  that  the  said 
corporation  was  in  a  flourishing  condition, 
and  plaintiff  having  great  confidence  in  the 
honesty  and  probity  of  said  defendant  con- 
tinuously until  the  latter  part  of  the  month 
of  September,  1906,  when  plaintiff  first  dis- 
covered that  all  of  the  statements  and  rep- 
resentations of  the  defendant  were  totally 
false  as  defendant  well  knew;  that  on  the 
3d  day  of  October,  1906,  plaintiff  tendered 
back  to  defendant  certificate  No.  17  of  said 
Homestead  Orchard  Company  for  100  shares 
of  the  capital  stock  of  said  company  and  de- 
manded of  defendant  the  return  of  the  said 
sum  of  $1,000  so  paid  him  as  aforesaid 
Wherefore,  by  reason  of  the  premises,  plain- 
tiff again  tenders  herein  the  said  stock  to 
defendant  and  prays  judgment  In  the  sum  of 
$1,000,  with  Interest  thereon  from  December 
21, 1903,  at  the  rate  of  6  per  cent  per  annum 
and  costs  of  suit" 

There  was  a  verdict  and  judgment  in  fa- 
vor of  plaintiff  for  $1,149.  Plaintiff  filed  af- 
fidavit for  appeal,  giving  bond  In  the  sum  of 
$2,400,  paid  the  docket  fee,  and  took  60  days 
to  file  bill  of  exceptions;  but  as  before  ob- 
served, no  bill  of  exceptions  appears  to  have 
been  filed.  The  only  matter  for  our  deter- 
mination Is  the  sufficiency  of  the  petition  to 
sustain  the  judgment  and  the  latter  Is  in 
due  form.  The  verdict  is  In  due  form  and  is 
In  favor  of  plaintiff  for  the  amount  sued  for 
in  the  petition.  A  very  elaborate  brief  and 
argument  have  been  filed  by  the  learned 
counsel  for  the  defendant,  which,  summariz- 
ed, amount  to  the  charge:  That  the  petition 
fails  to  state  a  cause  of  action;  that  repre- 
sentations as  to  the  value  will  not  be  con- 
sidered fraudulent,  though  untrue  and  known 
to  be  so  by  the  party  making  them;  that 
they  are  considered  merely  an  expression  of 
opinion;  that,  when  parties  are  all  on  an 
equal  footing,  representations  and  exaggera- 
tions of  the  value  of  property  will  not  be 
considered  fraudulent;  and  that  there  is  no 
allegation  in  the  petition  that  the  400  acres 
were  not  adapted  to  fruit  growing,  no  alle- 
gation that  they  were  not  set  out  in  fruit 
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case  is  before  us  solely  on  that  petition,  after 
verdict  and  judgment  If  the  petition,  look- 
ed at  as  a  whole,  substantially  states  a 
cause  of  action,  the  verdict  and  Judgment 
must  stand.  Attacking  the  petition,  the 
counsel  for 'defendant  summarizes  It  in  this 
way:  First,  the  stock  was  of  the  market 
value  of  $10  per  share;  second,  the  com- 
pany bad  a  paid-up  capital  stock  of  $50,000; 
third,  that  said  capital  stock  was  fully  paid 
up;  fourth,  that  the  assets  of  said  corpora- 
tion were  of  the  market  value  of  $50,000; 
and,  fifth,  that  the  same  consisted  of  a  large 
orchard  and  fruit  farm  in  some  county  in 
said  state.  Counsel  concludes  this  summary 
with  the  Question:  "Is  there  anything  in 
either  one  of  these  representations  which,  if 
untrue,  would  sustain  an  action  for  fraud 
and  deceit?  They  are  mere  matters  of  opin- 
ion." We  cannot  accept  this  as  a  correct 
summary  of  the  petition  in  the  case.  The 
substantive  charges  in  It  are  that  defendant, 
being  desirous  of  selling  100  shares  of  the 
capital  stock  of  the  company  to  plaintiff, 
with  intent  to  deceive  and  defraud  plaintiff, 
falsely  and  fraudulently  represented  to  him: 
That  this  said  stock  was  of  the  market  value 
of  $10  per  share;  that  the  company  had  a 
paid-up  capital  stock  of  $50,000;  that  it  was 
fully  paid  up;  that  the  assets  of  the  corpora- 
tion were  of  the  market  value  of  $50,000; 
that  they  consisted  of  a  large  orchard  and 
fruit  farm,  situated  in  some  county  In  this 
state;  that  the  defendant,  relying  solely  up- 
on these  representations,  and  being  a  resi- 
dent of  St.  Louis,  and  not  knowing  anything 
whatever  of  the  value  of  orchard  or  fruit 
farms,  purchased  100  shares  for  $1,000,  the 
defendant  then  well  knowing  that  the  stock 
was  not  of  the  market  value  of  $10;  that 
all  the  land  owned  by  the  company  was  400 
acres  in  Garter  county,  which,  together  with 
all  the  other  assets  of  the  corporation  and 
all  of  its  said  stock,  was  not  of  the  market 
value  of  over  $5,000  at  that  time;  that,  rely- 
ing on  assurances  of  defendant  that  the 
property  was  of  great  value  and  that  the 
corporation  was  in  a  flourishing  condition, 
and  having  great  confidence  in  the  honesty 
and  probity  of  defendant,  plaintiff  continued 
to  make  payments  on  the  purchase  of  the 
100  shares  until  September,  1906,  when  he 
first  discovered  that  "all  of  the  statements 
and  representations  of  defendant  were  total- 
ly false,  as  defendant  well  knew."  These 
are  not  charged  as  mere  matters  of  opinion. 
They  are  distinct  and  specific  charges  of 
fraud  and  deceit  If  proven  to  have  been 
made  by  defendant  to  plaintiff,  and  proven 
to  have  been  false  when  made,  and  proven 
to  have  been  made  fraudulently  and  decelt- 


aauce  we  are  compelled  to  amrm  uie  judg- 
ment in  this  case,  and  It  is  so  ordered.  All 
concur. 


TSOULUFAS  v.  NATIONAL  ENAMELING 

ft  STAMPING  CO.  et  al. 
(St  Louis  Court  of  Appeals.   Missouri.   July  6, 
1U09.) 

1.  Master  and  Servant  (|  97*)— Injuries  to 
Servant— Proximate  Cause. 

To  recover  for  Injuries  alleged  to  hav 
resulted  from  a  defective  spring  in  a  metal 
stamping  machine,  it  must  appear  probable 
that  the  defective  spring  operated  proximatelj 
in  a  natural  and  continuing  sequence  to  pro- 
duce the  injury. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  163;  Dec.  Dig.  |  97.»] 

2.  Master  and  Servant  ({  129*)— Injttxy  to 
Servant— Proximate  .Cause. 

If  a  servant  working  with  a  metal  stamp- 
ing machine  was  performing  the  two  acts  of  re- 
moving the  stamped  metal  with  his  right  hand, 
which  a  defective  spring  intended  to  perform 
that  office  made  necessary,  and  of  inserting:  new 
metal  under  the  die  with  his  left  hand  at  the 
same  instant,  and  the  removing  of  the  stamped 
metal  was  impeded  by  the  defective  spring  so 
as  to  injure  his  left  hand  while  inserting  the 
new  metal,  the  defective  spring  was  the  proxi- 
mate cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  129.*] 

3.  Master  and  Servant  ({  296*) — Injuries 
to  Servant— Instructions. 

In  an  action  by  a  servant  for  injuries  from 
a  defective  spring,  where  the  evidence  showed 
that  the  servant  called  the  foreman  and  com- 
plained that  the  spring  was  not  in  good  condi- 
tion, and  that  the  foreman  stood  behind  the 
servant  a  few  seconds  and  noticed  that  he  was 
losing  time  because  the  spring  did  not  lift  it 
sufficiently  appeared  that  the  foreman  saw  that 
the  spring  failed  to  perform  its  duty,  and  tbe 
servant  was  entitled  to  a  charge  submitting  the 

?uestion  as  to  whether  he  had  informed  the 
o reman  of  the  defective  condition  of  the  ma- 
chine and  directed  his  attention  to  the  spring. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  296.*] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 

Personal  Injury  action  by  Tamls  Tsoulu- 
fas  against  the  National  Enameling  ft  Stamp- 
ing Company  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Jones,  Jones,  Hocker  ft  Davis,  for  appel- 
lants. Jas.  P.  Kerr,  Bounds  E.  Hamilton, 
and  Frank  J.  Wlget  for  respondent 

NORTONI,  J.  This  Is  a  suit  for  damages 
alleged  to  have  accrued  to  plaintiff  on  ac- 
count of  personal  injuries  received  through 
the  negligence  of  the  defendants.  Plaintiff 
recovered,  and  defendants  appeal. 

At  the  time  of  his  injury,  plaintiff  was  in 
the  employ  of  the  defendant  the  National 
Enameling  ft  Stamping  Company,  and  the 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Deo.  A  Am.  Digs.  1907  to  date,  A  Reporter  indent 
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defendant  Woerhelde  was  foreman,  exercis- 
ing the  authority  of  the  master  over  plain- 
tiff's movements.  The  National  Enameling  & 
Stamping  Company  is  a  corporation,  engaged 
in  manufacturing  stamped  and  pressed  tin, 
granite,  and  other  metal  ware.   At  the  time 
of  bis  injuries,  plaintiff  was  engaged  In  oper- 
ating a  machine  In  the  stamping  or  pressing 
of  what  Is  termed  "stovepipe  collars."  These 
stovepipe  collars  were  pressed  from  light  met- 
al resembling  tin  or  sheet-Iron,  and  used  for 
the  purpose  of  encircling  ordinary  stovepipes 
at  the  point  where  they  enter  the  wall  or 
flue.    The  machine  consisted  of  a  lower  die 
and  a  plunger,  which  descended  thereon  into 
the  same.  It  was  operated  by  steam  power, 
and  made  eight  impressions  per  minute.  It 
was  plaintiff's  duty  to  stand  in  front  of  this 
machine  and  insert  some  three  or  four  plates 
of  metal  therein  by  laying  them  evenly  upon 
the  lower  die  during  the  Interim  the  plunger 
was  ascending,  and  before  It  descended  to 
make  the  impression.    After  the  Impression 
on  the  several  sheets  of  metal  had  been  made 
by  the  descending  plunger,  It  was  the  duty  of 
the  plaintiff  to  remove  the  finished  product 
or  Impressed  stovepipe  collar  from  the  ma- 
chine with  his  right,  and  insert  three  or 
four  new  sheets  of  metal  with  his  left  hand, 
to  the  end  another  impression  should  be  made 
when  the  plunger  descended.  As  stated,  the 
machine  made  eight  impressions  per  minute. 
This  consumed  7%  seconds  for  the  plunger  to 
descend,  make  the  impression:  upon  the  ma- 
terial resting  upon  the  die,  and  ascend  for 
another  operation.  It  ran  continuously  after 
starting,  and  the  plaintiff  was  required  to 
prosecute  his  calling  with  diligence  and  dis- 
patch.  As  parcel  of  this  machine,  and  Im- 
bedded In  the  lower  die  thereof,  on  which 
rested  the  sheets  of  metal  while  the  Impres- 
sion was  being  made  by  the  descending  plun- 
ger, there  were  three  spiral  steel  springs  for 
the  purpose  of  lifting  and  throwing  ont  of  the 
die  the  finished  product  as  the  plunger  de- 
scended or  receded  from  making  the  im- 
pression.   The  allegation  of  negligence  re- 
lied upon  In  the  petition  Is  that  the  defend- 
ant had  suffered  one  of  the  three  steel  springs 
mentioned  to  become  defective  In  that  It  fail- 
ed to  perform  Its  office.  That  is  to  say,  that 
one  of  the  springs  referred  to  refused  to  oper- 
ate and  lift  one  side  of  the  completed  stove- 
pipe collars  from  the  die  after  the  impression 
was  maue,  and  therefore  the  other  two 
springs,  In  performing  their  function,  partly 
lifted  the  completed  collars  ont  of  the  die 
in  such  a  crooked  or  twisted  manner  as  to 
impede  plaintiff's  operations,  and  required 
him  to  use  his  hand  at  times  In  aid  of  the 
defective  spring.    By  reason  of  this  fact, 
while  plaintiff  was  at  the  same  time  removing 
the  finished  collar  and  Inserting  several  new 
sheets  for  Impression,  the  operation  was  so 
impeded  by  means  of  the  defective  spring  as 
to  cause  the  fingers  of  his  left  hand  to  be 
caught  and  crushed  beneath  the  descending 
plunger.   And  that  defendant's  foreman  had 


been  notified  of  the  defective  spring,  etc.  The 
particular  averment  of  negligence  In  respect 
of  the  conduct  of  defendant  Woerhelde,  the 
foreman  In  charge  of  the  work,  is  to  the  effect 
that  on  the  morning  plaintiff  was  Injured,  up- 
on discovering  the  machine  was  not  per- 
forming properly,  he  called  the  matter  to  the 
attention  of  the  foreman,  Woerhelde,  who 
looked  at  It,  assured  him  that  the  machine 
was  all  right,  and  Instructed  htm  to  proceed 
with  the  work.  Plaintiff  was  ignorant  of 
mechanics,  and  relied  upon  the  assurance 
of  the  foreman  to  the  effect  that  the  machine 
was  all  right,  and  continued  his  labors  there- 
with for  only  a  short  time,  when  he  was  In- 
jured. 

The  evidence  tended  to  prove  the  facts  as 
stated,  and  that  plaintiff's  left  hand  was 
seriously  and  permanently  Injured  by  the 
descent  of  the  plunger  thereon  while  he  was 
engaged  with  his  right  hand  in  removing  the 
finished  stovepipe  collar  which  the  defective 
spring  had  failed  to  dislodge,  and  at  the 
same  time  inserting  with  his  left  hand  sev- 
eral sheets  of  new  metal  for  impression,  as 
was  his  duty.  It  stands  conceded  that  plain- 
tiff's conduct  was  not  such  as  would  warrant 
declaring  blm  negligent  as  a  matter  of  law. 
The  principal  argument  advanced  for  a  re- 
versal of  the  judgment  is  to  the  effect  that 
the  court  should  have  directed  a  verdict  for 
the  defendant  on  the  theory  that  it  does  not 
appear  the  defective  spring  mentioned  was 
the  proximate  cause  of  plaintiff's  injury.  It 
Is  true  the  defective  spring  is  the  negligence 
relied  upon  in  the  petition,  and  it  is  true  as 
well  that.  In  order  to  entitle  plaintiff  to  re- 
cover, It  must  appear  probable  that  the  defec- 
tive spring  operated  proximately  in  a  natural 
and  continuing  sequence,  unbroken  by  an 
Independent  cause,  to 'produce  plaintiff's  In- 
jury. Lawrence  v.  Heldbreder  Ice  Co.,  119 
Mo.  App.  819,  93  S.  W.  897;  Doss  v.  M.,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  116  S.  W.  458;  Banks 
v.  Wabash  R.  R.  Co.,  40  Mo.  App.  458; 
Brown  v.  Wabash  R.  R.  Co.,  20  Mo.  App.  222, 
227. 

Now,  the  argument  advanced  in  this  con- 
nection predicates  in  part  upon  the  fact  that 
plaintiff's  left  band  was  Injured  while  he  was 
engaged  In  Inserting  therewith  plates  of  metal 
for  Impression;  and  It  is  said,  In  view  of 
this,  the  die  had  been  cleared  of  the  finished 
collar  made  by  the  last  impression  thereto- 
fore, and  therefore,  even  though  the  spring 
was  defective  and  refused  to  operate,  it  did 
not  induce  the  Injury.  In  other  words,  it  is 
said  that  had  plaintiff's  right  hand  been  In- 
jured while  in  the  act  of  removing  the  finish- 
ed collar  made  by  the  last  impression  from 
the  die  because  the  defective  spring  had  fail- 
ed to  perform  its  office  and  remove  the  same, 
then  a  recovery  might  be  sustained,  for  the 
reason  it  is  probable  the  defective  spring 
operated  proximately  to  Induce  the  Injury. 
But  it  Is  argued,  as  the  finished  product  had 
been  removed  and  the  plaintiff's  left  hand 
was  injured  while  inserting  new  and  un- 
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nnisnea  collar  before  tne  new  metal  sheets 
were  Inserted  with  bis  left  band  which  was 
Injured.  Now,  In  some  cases  the  argument 
advanced  might  be  sound,  but  certainly  not 
In  this  case.  Of  course,  If  It  appeared  plain- 
tiff had,  with  his  right  hand,  removed  the 
finished  product  which  the  defective  spring 
bad  failed  to  remove,  and,  after  a  consider- 
able time  had  elapsed,  deliberately  Inserted 
new  plates  of  metal  on  a  clear  die  with  his 
left  hand,  which  resulted  to  bis  injury,  the 
defective  spring  could  not  be  regarded  as 
having  operated  proximately  thereto.  How- 
ever, the  judgment  of  the  law  must  be  giv- 
en upon  the  precise  facts  presented;  and 
these  facts  Involved  almost,  if  not  quite,  sim- 
ultaneous action  on  the  part  of  plaintiff  In 
performing  the  duty,  entailed  by  the  defec- 
tive spring,  of  removing  the  finished  product 
with  his  right  hand,  and  inserting  as  well 
new  plates  of  metal  with  his  left  hand  at  the 
same  time.  Indeed,  the  petition  proceeds 
upon  this  theory.  The  petition  avers  that 
while  plaintiff  was  proceeding  with  his  work 
as  directed  by  the  foreman,  and  while  "at- 
tempting to  remove  the  finished  or  stamped 
collar  and  to  place  another  over  the  die,  in 
the  usual  manner  as  plaintiff  had  been  in- 
structed by  defendants,  plaintiff's  hand  was 
struck  by  the  plunger  aforesaid,"  etc.  That 
is  to  say,  the  theory  of  the  petition  Is  that 
the  plaintiff  was  performing  the  two  acts 
of  removing  the  stamped  collar  with  his 
right  hand  which  the  defective  spring  had 
failed  to  remove,  and  Inserting  the  new  met- 
al with  his  left  band  at  the  same  Instant: 
and  that  because  of  the  defective  spring,  and 
the  consequent  operation  with  his  right  hand, 
the  process  of  removal  and  Insertion  was  so 
Impeded  as  to  entail  Injury  upon  the  left 
hand.  Now,  to  recall  the  facts  with  refer- 
ence to  this  matter :  It  appears  this  machine 
made  eight  Impressions  per  minute.  That  is, 
that  7%  seconds  were  consumed  In  the  de- 
scent of  the  plunger,  making  of  the  Impres- 
sion therewith,  and  ascent  or  receding  there- 
of, for  the  purpose  of  making  a  second  im- 
pression; about  3%  seconds  in  ascending 
after  the  last  or  prior  impression,  and  3% 
seconds  In  again  descending.  For  the  plain- 
tiff to  perform  his  duty  In  these  circumstan- 
ces, it  was  Incumbent  upon  him  to  employ 
both  hands  at  the  same  time;  that  Is  to  say, 
in  so  short  a  time  available  for  the  purpose, 
it  was  essential  for  plaintiff  to  be  both  high- 
ly alert  and  vigilant  to  perform  the  duty  of 
the  defective  spring  with  his  right  band  and 
Insert  the  new  sheets  of  metal  with  his  left. 
It  therefore  appears,  if  the  act  of  clearing  the 
die  of  the  stamped  collar  being  performed  by 
the  plaintiff's  right  hand  was  thus  impeded 
by  the  defective  spring,  so  as  to  entail  Injury 
upon  his  left  hand  while  Inserting  the  new 
metal,  then  the  defective  spring  operated 


tne  evidence  tends  to  prove  plaintiff's  in- 
jury probably  resulted  at  least  as  a  consecu- 
tive consequence  from  the  defective  spring 
which  Impeded  the  operation  of  inserting 
new  metal  sheets  with  his  left  hand  before 
the  plunger  descended.  The  assignment  of 
error  will  be  overruled. 

The  second  instruction  given  by  the  court 
of  its  own  motion,  among  other  things,  sub- 
mitted to  the  jury  the  question  as  to  wheth- 
er plaintiff  Informed  the  foreman,  defendant 
Woerheide,  of  the  defective  condition  of  the 
machine,  and  directed  his  attention  to  the 
spring,  etc.  On  this  feature  of  the  case,  the 
Instruction,  in  effect,  informed  the  jury  that 
if  plaintiff  had  so  directed  the  foreman's  at- 
tention to  the  irregular  manner  in  which 
the  machine  was  operating  and  the  defective 
spring,  and  the  foreman  bad  assured  him  it 
was  all  right,  to  go  ahead,  then  the  plaintiff 
had  the  right  to  rely  on  the  judgment  of  the 
foreman  and  to  presume  the  machine  was 
reasonably  safe,  unless  it  appeared  to  be  ob- 
viously dangerous,  etc.  The  argument  level- 
ed against  this  portion  of  the  Instruction  is 
to  the  effect  that  there  was  no  evidence  to' 
support  it  It  is  said  that  plaintiff's  testi- 
mony in  this  respect  tended  to  prove  no  more 
than  that  he  called  the  foreman's  attention 
to  the  irregularity  of  the  machine  a  few  mo- 
ments before  he  was  Injured,  and  that  It 
was  making  peculiar  sounds;  that  nothing 
whatever  was  said  or  indicated  calling  the 
foreman's  attention  to  the  defective  spring. 
This  argument  proceeds  upon  a  misappre- 
hension of  the  facts  to  be  found  In  the  rec- 
ord. It  Is  true,  plaintiff  testified  to  the  ef- 
fect that  he  said  to  the  foreman:  "I  am 
afraid  that  I  don't  know  what  is  the  matter 
with  him — what  makes  bim  so  noisy."  (Plain- 
tiff is  a  Greek,  and  speaks  the  English  lan- 
guage with  difficulty.)  He  testified  further 
In  the  same  connection  as  follows:  "And  the 
foreman  stayed  behind  me  but  a  few  seconds, 
and  looked  how  I  work,  and  he  seen  me  to 
lose  time  because  the  punch  was  going  up  and 
down— the  punch  Is  going  up  and  started  to 
come  down  again,  and  the  spring  It  no  lift." 
It  is  obvious  from  this  that  the  foreman 
was  looking  at  the  machine  and  saw  that  the 
spring  failed  to  perform  Its  duty.  At  an- 
other place  in  plaintiff's  testimony  it  appears 
he  testified  that  he  told  the  foreman  the 
machine  was  not  in  good  condition,  and 
"that  the  springs  were  not  in  good  condition." 
Aside  from  this  direct  evidence,  there  Is 
abundant  inference  arising  from  the  whole 
testimony  that  plaintiff  called  the  foreman's 
attention  to  the  defective  spring.  The  as- 
signment of  error  will  be  overruled. 

The  judgment  will  be  affirmed.  It  is  so  or- 
dered. 

REYNOLDS,  P.  J.,  not  sitting.  GOODE, 
J.,  concurs. 
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RICO  v.  COOK. 
<St  Louis  Court  of  ApgeaU.   Missouri.  July  6, 

Covenants  ({  88*)  —  Liability  —  Notice  to 

Defend. 

Where,  in  an  action  brought  against  the 
covenantor  and  covenantee  in  a  warranty  deed, 
judgment  was  rendered  for  plaintiff,  and  the 
covenantee  was  evicted,  he  was  entitled  to  re- 
cover on  the  covenant  notwithstanding  that  he 
bad  not  given  the  covenantor  notice  of  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  i  98 ;  Dec.  Dig.  I  88.*] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; Jas.  L.  Fort,  Judge. 

Action  by  D.  S.  Bice  against  J.  M.  Cook. 
From  a  judgment  for  plaintiff,  defendant  ap- 
*  peals.  Affirmed. 

Henry  S.  Shaw,  for  appellant  Geo.  W. 
Hunger  and  H.  H.  Larimore,  for  respondent. 

NOETONI,  J.  This  is  an  action  on  the 
usual  covenant  of  warranty  contained  in  a 
deed  of  conveyance.  Plaintiff  recovered,  and 
the  defendant  appeals. 

It  appears  that  plaintiff  purchased  from 
the  defendant  80  acres  of  land  situate  In 
Stoddard  county.  The  defendant  executed  to 
him  a  deed  of  conveyance  containing  the 
usual  covenants  of  warranty.  About  a  year 
after  plaintiff  purchased  the  land  from  the 
defendant,  one  Mott  and  others  Instituted 
a  suit  to  define  and  quiet  the  title  of  said 
lands  against  both  the  plaintiff  and  defend- 
ant In  the  circuit  court  of  Stoddard  county. 
Both  plaintiff  covenantee  and  defendant  cov- 
enantor were  duly  served  with  process  of 
summons  in  that  case  and  appeared  and  de- 
fended the  same  In  the  circuit  court  Plain- 
tiffs, Mott  and  others,  recovered  judgment  In 
that  suit  against  both  the  present  plaintiff 
and  defendant  his  covenantor.  No  appeal 
was  prosecuted  from  that  judgment  In 
due  time  the  present  plaintiff,  covenantee, 
was  duly  evicted  as  a  result  of  the  judg- 
ment In  the  case  of  Mott  and  others  against 
the  present  plaintiff  and  defendant  under 
the  paramount  title  thus  established.  After 
plaintiff  had  been  evicted,  he  Instituted  this 
suit  against  defendant,  his  covenantor,  on 
the  covenant  of  warranty  contained  in  the 
deed.  Upon  a  trial  of  the  present  action, 
plaintiff  introduced  in  evidence  the  record 
and  judgment  In  the  case  of  Mott  and  others 
against  the  present  defendant  and  plaintiff 
himself  to  the  end  of  establishing  the  para- 
mountcy  of  the  title  under  which  he  had 
been  evicted.  The  defendant  objected  to  this 
record  and  judgment,  for  the  reason  plaintiff 
bad  failed  to  notify  him  of  the  suit  of  Mott 
and  others  against  the  present  plaintiff  and 
defendant  The  objection  was  overruled  and 
the  evidence  received.  Plaintiff  introduced 
no  other  evidence  In  the  present  case  tending 
to  show  the  title  under  which  he  had  been 


evicted  was  paramount  to  that  conveyed  to 
him  by  the  defendant  The  sole  argument 
advanced  here  for  a  reversal  of  the  judg- 
ment is  that  the  plaintiff  Is  not  entitled  to 
recover  in  this  action  in  the  absence  of  a 
showing  other  than  the  judgment  and  record 
in  the  case  of  Mott  and  others  against  the 
present  plaintiff  and  defendant  that  the  title 
under  which  plaintiff  was  evicted  was  para- 
mount This  argument  proceeds  from  the 
fact  that  plaintiff  failed  to  notify  the  defend- 
ant of  the  pendency  of  the  action  of  Mott 
and  others  against  the  present  plaintiff  and 
defendant  and  called  upon  defendant  to  de- 
fend the  same.  It  Is  said  unless  plaintiff  no- 
tified the  defendant  of  that  suit,  and  re- 
quired him  as  covenantor  to  defend  the  title 
of  the  plaintiff  covenantee  in  the  deed,  then 
the  defendant  is  not  bound  by  the  judgment 
in  that  case;  or,  in  other  words,  that  that 
judgment  Is  not  sufficient  to  establish  the 
paramountcy  of  the  title  under  which  the 
plaintiff  covenantee  was  evicted. 

The  principal  cases  relied  upon  to  support 
this  argument  are  Wheelock  v.  Overshiner, 
110  Mo.  100,  19  S.  W.  640,  and  McCrlllis  v. 
Thomas,  110  Mo.  App.  609,  85  S.  W.  073. 
There  is  no  doubt  that  the  rule  Invoked  la 
salutary  and  just  In  a  proper  case.  It  finds 
appropriate  application  when  the  covenantor 
was  not  a  party  to  the  suit  which  established 
the  paramount-  title.  Not  so,  however,  in 
those  cases  where  both  the  covenantor  and 
covenantee  are  parties  to  the  judgment  which 
establishes  the  paramount  title.  Referring 
to  the  two  principal  cases  relied  upon  by 
defendant  here,  It  will  be  found  that  the 
opinion  in  each  recites  the  defendants  were 
not  parties  to  the  suit  In  which  the  para- 
mount title  was  established.  Those  cases 
are  entirely  without  influence  on  the  facts 
now  before  the  court.  However,  In  those 
cases  where  the  paramount  title  is  establish- 
ed in  a  suit  agnlnst  both  the  covenantor  and 
covenantee,  and  it  appears  the  covenantor 
who  was  a  party  thereto  as  well  as  the  cov- 
enantee appeared  and  defended  the  action, 
the  judgment  establishing  the  paramount  ti- 
tle is  conclusive  against  him  in  an  action  on 
the  covenant  by  the  covenantee.  This  is  the 
settled  law.  Indeed,  in  such  cases  notice 
from  the  covenantee  to  the  covenantor  to 
appear  and  defend  the  action  is  entirely 
superfluous,  for  it,  at  most  could  require  no 
more  than  the  covenantor  has  actually  per- 
formed. Nor  could  such  notice  confer  any 
rights  upon  the  covenantor  looking  to  the 
protection  of  his  own  Interests  which  are 
not  conferred  by  having  been  made  defend- 
ant In  the  original  action.  Collins  v.  Baker, 
6  Mo.  App.  588  (manuscript  opinion);  8 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  206,  and 
cases  cited  In  the  notes.  The  present  defend- 
ant being  a  party  defendant  as  well  to  the 
suit  of  Mott  and  others  against  the  present 
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plaintiff  and  defendant,  which  resulted  In 
establishing  the  paramount  title  against 
plaintiff  covenantee,  he  not  only  participat- 
ed in  defending  the  title  therein,  but  was 
authorized  as  well  to  file  a  motion  for  new 
trial,  prosecute  an  appeal  therefrom,  etc. 
Having  failed  to  do  bo,  he  is  concluded 
by  the  result  of  that  judgment  establishing 
the  paramount  title  against  his  covenantee. 
That  judgment  established  tbe  paramountcy 
of  the  same  title  against  him  as  covenantor* 
and  the  court  did  not  err  in  so  ruling. 

The  judgment  should  be  affirmed.  It  Is  so 
ordered. 

REYNOLDS,  P.  J.,  and  GOODE,  J.,  con- 
cur. 


NOTE. 

[a]  It  is  not  essential  to  a  right  of  action  on 
the  covenant  that  the  covenantor  have  notice  to 
come  in  and  defend  the  title  he  has  warranted. 
-(111.  1869)  Claycomb  v.  Munger,  51  111.  373; 
(Ind.  1866)  Rhode  v.  Green,  26  Ind.  83; 
(1876)  Blair  v.  Allen,  55  Ind.  409. 

[b]  (Ala.  1849)  Notice  to  the  vendor's  agent 
appointed  for  the  purpose  of  collecting  the  pur- 
chase money  is  not  sufficient  notice  of  the  pend- 
ency of  a  suit  against  the  purchaser,  for  the 
recovery  of  the  land.— Graham  v,  Tankersley, 
15  Ala.  634. 

[c]  (Ga.  1898)  Where  a  mortgage  executed 
by  one  other  than  the  warrantor  is  of  older  date 
than  the  deed  from  the  vendor  to  the  vendee, 
and  has  been  foreclosed,  and  the  vendee,  with- 
out giving  the  vendor  notice,  or  an  opportunity 
to  defend  files  a  claim  to  a  levy  of  the  mortgage 
fi.  fa.  upon  the  land,  and  the  land  is  found  sub- 
ject upon  tbe  trial  of  such  claim,  the  consequent 
eviction  of  the  vendee  does  not  make  out  a  case 
of  breach  of  warranty. — Osburn  v.  Pritchard, 
104  Ga.  145,  30  S.  B.  656. 

[d]  (111.  1866)  The  fact  that  one  of  the  gran- 
tors who  conveyed  with  covenants  of  warranty 
appeared  as  attorney  in  an  ejectment  suit  which 
resulted  in  the  eviction  of  the  grantee  by  the 
holder  of  a  paramount  title  is  evidence  that  the 
grantors  had  notice  of  such  suit. — Harding  v. 
Larkin,  41  111.  413. 

Tel  (Ind.  1882)  A.,  in  possession  of  land,  was 
sued  for  the  possession  of  one  having  a  par- 
amount title.  A.'s  grantor  made  himself  a  de- 
fendant to  the  suit,  and  undertook  the  control 
of  the  defense,  but  died  pending  the  suit,  where- 
upon it  abated.  A.  was  defaulted,  and  judg- 
ment of  ouster  rendered.  A.  sued  his  grantor  s 
executor  for  a  breach  of  the  covenants  of  seisin 
and  warranty.  Held  that,  in  consideration  of 
the  action  of  his  grantor,  it  was  immaterial 
whether  A.  had  served  written  notice  on  him 
or  not ;  that  his  executor  was  concluded  by  the 
judgment,  and  could  not  show  that  the  title  of 
the  plaintiff  in  the  suit  against  A.  was  not 
paramount  to  that  of  A.'s  grantor.— Morgan  v. 
Muldoon,  82  Ind.  347. 

[f  1  (Ind.  1898)  A  covenantee  in  a  warranty 
deed  conveying  real  estate  on  which  a  third 
person  seeks  to  enforce  an  incumbrance  must 
not  only  notify  the  covenantor  of  the  pendency 
of  the  action,  but  must  expressly _  request  him 
to  defend  the  title,  in  order  to  bind  the  cove- 
nantor by  any  judgment  entered  therein. — 
Teague  v.  Whaley,  20  Ind.  App.  26,  50  N.  E. 
41. 

[g]  (Ind.  1898)  Where  there  was  a  breach 
of  the  covenant  against  incumbrance  at  the 
time  the  deed  was  executed,  the  covenantee  is 
entitled  to  recover  from  covenantor,  whether  or 
not  notice  of  a  suit  against  him  on  the  incum- 


brance was  given .  to  covenantor.— Teague  v. 
Whaley,  20  Ind.  App.  26,  50  N.  E.  41. 

[h]  (La.  1834)  In  an  action  of  warranty 
against  a  vendor,  it  is  not  necessary  that  he 
should  have  had  notice  of  the  suit  and  proceed- 
ing evicting  his  vendee  to  authorise  the  admis- 
sion of  those  proceedings  in  evidence  against 
him— Key  v.  Walker,  7  La.  297. 

[i]  (La.  1840)  Where  a  mortgage  contains 
the  pact  de  non  alienando,  the  third  possessor 
need  not  notify  his  warrantors  to  preserve  his 
recourse  against  them.  They  can  make  no  de- 
fense to  an  action  of  mortgage  which  could  in 
any  case  release  them.  Civ.  Code,  p.  2494.— 
Carter  v.  Caldwell.  15  La.  471. 

[j]  (La.  1842)  Though  the  demand  of  the  prin- 
cipal debtor  in  the  hypothecary  action,  before 
resorting  to  tbe  third  possessor,  be  sufficient 
notice  to  the  former  possessor,  yet,  where  the 
property  is  seised  in  the  third  possessor's  hands 
by  a  court  having  no  jurisdiction  ratione  ma- 
teria;, he  must  resist  such  illegal  process  or  noti- 
fy his  vendor. — Landry  v.  Garnet,  1  Rob.  362. 

[k]  (La.  1858)  A  call  in  warranty  will  not  be 
allowed  after  the  case  has  been  set  and  called 
up^for  trial— Hyman  v.  Bailey,  13  La.  Ann. 

[I]  (La.  1905)  In  an  action  for  trespass  on 
land,  defendants  cannot  call  their  vendors  in 
warranty. — Bossier's  Heirs  v.  Jackson,  114  La. 
707,  38  South.  525. 

[m]  (Mass.  1834)  It  is  unnecessary  for  the 

Slaintiff  to  give  defendant  notice  that  be  has 
een  evicted  under  title  paramount,  and  that  be 
has  yielded,  or  proposes  to  yield,  to  it.— Barrage 
v.  Smith,  33  Mass.  (16  Pick.)  56. 

[n]  (Mass.  1895)  A  notice  to  a  grantor  of 
land  that  the  grantee  has  been  sued  by  a  third 
person,  who  claims  a  right  of  way  in  tbe  land 
upon  which  the  grantee  has  encroached  with  a 
building,  should  be  such  as  to  give  to  the  gran- 
tor, information  that  he  is  called  upon  to  come 
in  and  defend  the  suit,  if  he  desires,  and  that 
he  is  to  be  held  responsible  for  the  result  of  the 
suit.— Richmond  v.  Ames,  164  Mass.  467,  41  N. 
B.  671. 

[o]  (Mass.  1908)  To  preclude  a  grantor,  in 
an  action  for  the  breach  of  his  covenant  of  war- 
ranty, from  denying  the  title  by  which  his  gran- 
tee was  evicted,  it  is  essential  that  he  be  given, 
not  only  notice  of  the  eviction  suit,  but  also  an 
opportunity  to  defend. — Richstein  v.  Welch,  197 
Mass.  224,  83  N.  E.  417. 

[oo]  (Mass.  1908)  No  set  form  of  words  is 
required  to  notify  a  grantor  of  the  beginning 
of  a  suit  to  evict  his  grantee  from  an  easement 
passing  under  the  deed. — Richstein  v.  Welch, 
197  Mass.  224,  83  N.  E.  417. 

[p]  (Mich.  1878)  The  notice  to  be  given  to  a 
covenantor  of  warranty,  to  appear  and  defend 
in  any  action  involving  the  validity  of  the  title 
he  has  conveyed,  must  be  in  writing,  though  no- 
tice may,  perhaps,  be  waived  by  appearance  and 
action  without  objection. — Mason  v.  Kellogg,  38 
Mich.  132. 

[pp]  (Mich.  1878)  The  giving  of  notice  is  not 
requisite  to  the  grantee's  recovery  on  his  cove- 
nants.—Mason  v.  Kellogg,  38  Mich.  132. 

[q]  (Mich.  1888)  After  plaintiff  had  entered 
into  possession  under  covenant  of  warranty, 
ejectment  was  brought  against  him  by  virtue  of 
a  prior  incumbrance.  The  declaration  was  filed 
May  22d,  but  notice  of  the  pendency  of  the  ac- 
tion was  served  on  plaintiff  May  21st.  Plaintiff 
then  served  on  defendant  notice  in  writing  of 
the  pendency  of  tbe  ejectment  suit,  and  urged 
him  to  defend  it  under  his  covenant  of  war- 
ranty. Held,  that  the  irregularity  as  to  the 
time  of  the  service  of  notice  on  plaintiff  did  not 
affect  the  sufficiency  of  the  notice  of  plaintiff 
to  defendant.— Cook  v.  Curtis,  68  Mich.  61L  36 
N.  W.  692. 

Tqq]  (Miss.  1879)  A  verbal  notice  by  a  war- 
rantee to  his  warrantor  of  an  ejectment  suit 
against  him  is  sufficient. — Cummings  v.  Harri- 
son, 57  Miss.  275. 
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[r]  (Mo.  1879)  Mere  knowledge  on  the  part 
of  the  covenantor  that  suit  has  been  brought 
against  the  covenantee  to  recover  the  premises 
is  insufficient.  A  distinct  and  unequivocal  no- 
tice from  the  covenantee  that  he  is  looked  to 
for  aid  in  the  defense  is  necessary.— Collins  v. 
Baker,  6  Mo.  Add.  588. 

[rr]  (Nev.  1873)  A  mere  notice,  by  a  party 
evicted,  to  the  warrantor,  of  an  intention  to  sue 
the  evict  or,  and  to  insist  upon  the  warranty,  is 
not  sufficient  to  bind  the  warrantor  by  the  pro- 
ceedings.—Dalton  v.  Bowker,  8  Nev.  190. 

[s]  (N.  J.  1828)  Notice  of  the  action  by  which 
plaintiff  was  evicted  forms  no  part  of  his  right 
of  action  on  the  covenant  of  warranty. — Chap- 
man v.  Holmes'  Ex're,  10  N.  J.  Law  (5  Halst.) 
20. 

[88]  (N.  J.  1899)  It  is  no  answer  to  a  dec- 
laration charging  the  breach  of  a  covenant  for 
title  by  an  eviction  on  a  paramount  title  that 
the .  covenantor  had  no  notice  of  the  suit  on 
the  paramount  title.— Winters  v.  Earl,  43  Atl. 
671. 

•[t]  (N.  T.  1836)  Notice  of  the  ejectment  suit 
brought  against  a  grantee,  to  be  effectual,  need 
not  be  in  writing. — Miner  v.  Clark,  15  Wend. 
425. 

[tt]  (N.  Y.  1891)  A  notice  of  the  pendency  of 
a  suit  against  the  covenantee,  given  tor  the  first 
time  after  an  adverse  judgment,  advising  the 
covenantor  that  the  covenantee  is  about  to  ap- 
peal from  the  judgment  against  him,  is  not  suf- 
ficient to  charge  the  covenantor  with  the  costs. 
— Finton  v.  Egelston,  61  Hun,  246,  16  N.  T. 
Supp.  721. 

[u]  (Ohio,  1831)  To  sustain  an  action  on  a 
covenant  of  warranty,  it  is  not  necessary  that 
notice  shall  have  been  given  to  the  warrantor 
of  the  bringing  of  the  ejectment  upon  which 
eviction  is  had. — King  v.  Kerr's  Adm'rs,  5  Ohio 
(5  Ham.)  153,  22  Am.  Dec.  777. 

[uu]  (Ohio,  1901)  Where  suit  is  brought  on  a 
paramount  claim  against  one  who  is  entitled  to 
the  benefit  of  a  covenant  for  title,  notice  of  the 
action  to  the  party  bound  by  the  covenant  must 
be  unequivocal,  certain,  and  explicit,  and  -must 
demand  that  the  covenantor  either  furnish  tes- 
timony, or  defend  the  suit,  or  aid  in  the  defense, 
and  the  notice  must  be  given  at  such  time  as 
will  afford  a  full  and  fair  opportunity  to  meet 
the  controversy.— Weyer  v.  Sager,  21  Ohio  Cir. 
Ct.  K.  710,  12  O.  C.  D.  193. 

[v]  (Pa.  1834)  Where  notice  to  the  warrantor 
does  not  appear  of  record  in  the  action  of  eject- 
ment, the  question  whether  such  notice  was  ac- 
tually given  becomes  a  matter  in  pais  to  be  de- 
ciaeti  by  the  jury. — Collingwood  v.  Irwin,  3 
Watts,  306. 

[w]  (Pa.  1842)  A  knowledge  of  the  action, 
and  a  notice  to  attend  the  trial,  will  not  do,  un- 
less it  is  attended  with  express  notice  that  the 
covenantor  will  be  required  to  defend  the  title. 
—Paul  v.  Witman,  3  Watts  &  S.  407. 

[w]  (Pa.  1901)  Where  two  tenants  in  com- 
mon have  taken  title  under  a  deed  of  general 
warranty,  and  are  sued  by  the  real  owners  of 
part  of  the  land  for  cutting  the  timber  on  such 
part,  and  their  grantor  employs  counsel  and  de- 
fends the  suit,  which  results  in  favor  of  the 
plaintiffs,  the  grantor  cannot,  in  a  suit  against 
him  for  breach  of  the  warranty,  be  heard  to  al- 
lege that  no  notice  had  been  given  to  him  to  de- 
fend the  suit  against  his  grantees.— McCune  v. 
Scott,  18  Pa.  Super.  Ct  263. 

[ww]  (S.  a  1842)  Where  defendant  in  eject- 
ment, after  pleading  to  the  merits,  gives  notice 
to  his  warrantor  two  months  before  the  case  is 
tried,  he  has  reasonable  notice.— Middleton  v. 
Thompson,  1  Speer,  67. 

[x]  (8.  C.  1861)  Where  a  vendee  with  cove- 
nants of  warranty  is,  after  taking  possession, 
confronted  by  the  holder  of  a  paramount  title, 
the  proper  course  for  him  to  pursue  is  to  sur- 
render possession,  or  to  stand  suit,  and  vouch 


the  vendor  to  defend  the  title.— Garvin  v.  Cohen,. 
13  Rich.  Law,  153. 

[xx]  (Tenn.)  While  the  notice  should  be  un- 
equivocal and  explicit,  no  particular  form  is. 
necessary,  and  it  need  not  be  of  record.— (1879) 
Greenlaw  v.  Williams,  70  Tenn.  (2  Lea)  533; 
(1882)  Williams  v.  Burg,  77  Tenn.  (9  Lea)  455. 

[yl  (Tex.  1884)  Mere  notice  of  the  pendency 
of  the  adverse  suit,  without  request  to  appear 
and  defend,  is  not  sufficient  to  charge  the  cove- 
nantor on  his  warranty.— Clark  v.  Mumford,  62: 
Tex.  531. 

[yy]  (Tex.  1893)  The  covenantee's  right  of 
recovery  does  not  depend  upon  whether  he  gave- 
the  covenantor  notice  of  the  suit  brought  for 
recovery  of  the  land.— City  Bank  of  Sherman  v.. 
Dugan,  5  Tex.  Civ.  App.  713.  24  8.  W.  953. 

[s]  (Utah,  1896)  Where  a  grantor  of  land  was 
notified  of  the  pendency  of  an  action  against  the 
grantee  to  recover  a  tract  of  land,  the  descrip- 
tion of  which  did  not  include  any  part  of  the 
land  conveyed  by  the  grantor  to  the  grantee,  but 
received  no  notice  of  a  subsequent  amendment 
of  the  complaint,  whereby  a  small  portion  of 
the  land  conveyed  was  included  in  the  action, 
the  grantor  bad  no  notice  of  the  pendency  of 
any  action  affecting  the  title  to  land  conveyed 
by  him  and  was  not  bound  by  the  judgment — 
Baumgarten  v.  Chipman,  30  Utah,  466,  86  Pac 
411. 

[zz]  (Vt.  1841)  If  a  person,  claiming  land  by 
a  deed  of  warranty,  commences  a  suit  to  re- 
cover the  possession  of  the  land,  and  gives  no- 
tice to  his  grantor  to  appear  and  make  title,  and 
his  grantor  dies  pending  the  suit,  the  grantee  is 
not  under  obligation  to  give  notice  to  the  repre- 
sentatives of  such  grantor,  to  bind  them. — 
Brown  v.  Taylor,  13  Vt  631,  37  Am.  Dec.  618. 


UNION  BREWING  CO.  v.  EHLHARDT 
et  al. 

(St  Louis  Court  of  Appeals.   Missouri.   July  6; 
WOO.) 

1.  Appeal  and  Ebbob  ({  256*)  —  Questions- 
Reviewable— Bill  of  Exceptions. 

The  rule  that  an  exception  to  the  striking 
out  of  a  pleading  must  be  preserved  by  bill  of 
exceptions  filed  at  the  term  at  which  the  ruling 
was  made,  or  within  the  time  extended  for  that 
purpose,  does  not  apply,  where  the  motion  to 
strike  out  is  equivalent  to  a  demurrer,  in  which 
case  the  ruling  is  reviewable  without  preserving 
an  exception  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1489;  Dec.  Dig.  f  236.*] 

2.  Appeal  and  Ebbob  ({  248*)— Questions 
Reviewable— Exceptions. 

Where  the  error  complained  of  appears  on 
the  face  of  the  record,  it  will  be  considered  on 
appeal,  though  no  exceptions  were  taken  to  the 
ruling  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1432;  Dec.  Dig.  |  248.*] 

3.  Appeal  and  Ebbob  ((  544*)— Questions 
Reviewable— Bill  op  Exceptions. 

An  error  in  a  judgment  given  solely  on 
the  pleadings  is,  as  a  general  rule,  reviewable 
on  appeal  without  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2412;  Dec.  Dig.  §  544.*] 

4.  Appeal  and  Ebbob  ({  255*)— Questions 
Reviewable— Exceptions. 

Objections  to  the  rulings  of  the  court  on 
the  allowance  of  amendments  must  be  saved 
by  exception,  or  they  are  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1490;  Dec  Dig.  {  253.*] 
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5.  Appeal  and  Bun  (i  544*)— Questions 
Reviewable— Bill  of  Exceptions. 

Denial  in  a  circuit  court  of  an  ore  tenus 
motion  for  leave  to  amend  the  statement  of  the 
account  sued  on  in  justice's  court  present*  a 
matter  of  exception  merely,  and  is  not  review- 
able in  the  absence  of  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die-  {  2412;  Dec  Dig.  g  544.*] 

6.  New  Tbial  (|  12*)— Motion— Suspension 
of  Judgment. 

A  judgment  remains  suspended  during  the 
interim  after  filing  a  motion  for  new  trial  and 
until  it  is  overruled. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  17;  Dec.  Dig.  |  12.*] 

7.  Exceptions,  Bill  of  (|  88*)— Time  fob 
Filing. 

Under  Rev.  St.  1899,  §5  727,  728  (Ann.  St. 
1906,  pp.  716,  720),  providing  that  the  excep- 
tion to  the  opinion  of  the  court  shall  be  writ- 
ten and  filed  during  the  term  at  which  it  is 
taken,  etc.,  exceptions  taken,  which  fall  within 
the  purview  of  a  motion  for  new  trial  are  con- 
tinued with  that  motion,  and  may  be  presented 
for  review  in  the  appellate  court  by  bill  of  ex- 
ceptions filed  at  the  term  at  which  the  motion 
was  overruled. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  8  49;  Dec.  Dig.  {  38.*) 

8.  Exceptions,  Bnx  of  (|  38*)— Time  foe 
Filing. 

A  continuance  of  the  motion  for  new  trial 
to  a  subsequent  term,  after  denial  of  a  motion 
for  leave  to  file  in  the  circuit  court  an  amended 
statement  of  the  account  sued  on  in  justice's 
court  and  the  dismissal  of  the  action,  continues 
the  right  to  file  a  bill  of  exceptions  after  the 
motion  for  new  trial  is  overruled. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {  49;  Dec  Dig.  {  3a*] 

9.  Justices  of  the  Peace  (|  91*)— Pleading 
—Sufficiency. 

In  an  action  in  justice's  court  for  debt,  a 
statement  sufficiently  definite  to  inform  defend- 
ant of  the  nature  of  the  demand  and  to  bar  an- 
other action  on  the  same  account  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  308;  Dec.  Dig.  |  91.*] 

10.  Statutes  (§  236*)— Remedial  Statutes— 
constbuction. 

A  remedial  statute  must  be  liberally  con- 
strued, with  a  view  of  suppressing  the  mischief 
sought  to  be  remedied  and  of  advancing  the 
remedy,  and  the  court  may  look  to  the  prior 
state  of  the  law  on  the  subject,  the  mischief 
which  It  entailed,  and  the  remedy  which  it 
sought  to  provide. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  817;  Dec.  Dig.  {  236.*] 

11.  Justices  of  the  Peace  (|  174*)— Appeals 
—Amendments  of  Pleadings  in  Circuit 
Cou  bt— Statutes. 

Under  Rev.  St.  1899,  $  4079  (Ann.  St. 
1906,  p.  2223),  providing  that  the  statement  of 
the  cause  of  action  in  justice's  court  may  be 
amended  on  appeal  to  supply  any  deficiency 
therein,  etc.,  amendments  may  be  allowed  in 
the  circuit  court  when  the  original  statement 
filed  before  the  justice  is  insufficient  to  support 
a  judgment,  and  such  amendments  are  denied 
only  when  they  would  change  the  cause  of  ac- 
tion, or  where  there  was  no  statement  filed  be- 
fore the  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f  665;  Dee.  Dig.  |  174.*] 

Appeal  from  St.  Louis  Circuit  Court;  Geo. 
H.  Shields,  Judge. 
Action  by  the  Union  Brewing  Company 


against  Harry  C.  Eblhardt  fend  another. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Henry  E.  Haas  and  F.  A.  A  L.  A.  Wind, 
for  appellant  Waltber  A  Muench,  for  re- 
spondents. 

XORTONI,  J.  This  Is  a  suit  on  account. 
It  originated  before  a  justice  of  the  peace, 
and  found  its  way  into  the  circuit  court  In 
that  court  the  defendant  filed  a  motion  by 
which  he  challenged  the  sufficiency  of  the 
statement  of  account  sued  upon,  and  moved 
the  court  to  dismiss  the  action  on  that 
ground.  The  court  sustained  this  motion, 
whereupon  plaintiff  asked  leave  to  file  an 
amended  statement  of  account,  and  tendered 
a  sufficient  statement  to  that  end.  The  court 
denied  plaintiff's  request,  and  dismissed  the 
suit  on  the  theory  that  the  original  state- 
ment of  account  filed  before  the  Justice  was 
so  Indefinite  as  to  preclude  the  right  of 
amendment  Plaintiff  excepted  at  the  time 
to  the  ruling  of  the  court  in  denying  him  the 
privilege  to  amend,  and  within  four  days 
thereafter,  at  the  same  term,  filed  a  motion 
for  rehearing  or  new  trial  on  that  ques- 
tion. Plaintiff  filed  no  term  bill  of  excep- 
tions, however,  to  the  ruling  of  the  court* 
denying  him  the  right  of  amendment  The 
motion  for  rehearing  or  new  trial  was  con- 
tinued by  the  court  to  a  subsequent  term, 
and  was  then  overruled,  to  which  action  of 
the  court  In  overruling  the  motion  for  re- 
hearing plaintiff  duly  excepted.  At  this 
term  of  the  court  at  which  the  motion  for  re- 
hearing was  'overruled  plaintiff  prepared 
and  tendered  his  bill  of  exceptions.  The 
court  signed  the  bill  and  ordered  it  filed. 
The  bill  was  duly  filed  during  the  term  at 
which  the  motion  for  rehearing  was  over- 
ruled, and  at  a  term  subsequent  to  that  at 
which  the  court  denied  plaintiff's  right  to 
amend  the  defective  statement  of  account. 

The  first  question  presented  relates  to  the 
right  of  this  court  to  review  the  ruling  which 
denied  plaintiff's  application  to  amend,  in 
view  of  the  fact  that  no  term  bill  of  excep- 
tions was  preserved  thereto.  It  is  argued 
that  as  plaintiff  failed  to  file  his  bill  of  ex- 
ceptions during  the  term  at  which  the  ruling 
was  made,  or  within  such  time  thereafter 
as  the  court,  by  order  of  record,  might  have 
granted,  the  question  is  not  open  for  review 
here.  It  is  true  as  a  general  proposition 
that  an  exception  must  be  preserved  to  the 
action  of  the  court  In  striking  out  a  plead- 
ing by  bill  filed  at  the  term  at  which  th» 
ruling  was  made,  or  within  the  time  extend- 
ed for  that  purpose.  Asphalt  Paving  Com- 
pany v.  Ullman,  137  Mo.  543,  564,  38  S.  W. 
458;  8  Ency.  PL  &  Pr.  401.  However,  we 
believe  there  may  be  exceptions  to  that  rule. 
There  are  many  motions  to  strike  out  plead- 
ings which  go  exclusively  to  the  -sufficiency 
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of  the  pleadings  on  their  face,  and  Invoke  no 
-collateral  matter.  In  such  cases  the  mo- 
tion to  strike  oat  serves  the  office  of  a  de- 
murrer. Austin  v.  Lorlng,  63  Mo.  3L8;  Pax- 
son  v.  Talmage,  87  Mo.  IS;  Id.,  14  Mo.  App. 
586;  Bick  v.  Dry  (Mo.  App.)  114  8.  W.  1145. 
The  rule  is  well  established  that,  where  the 
error  complained  of  appears  on  the  face  of 
the  record,  It  will  be  considered  on  appeal 
•though  no  exceptions  whatever  were  taken 
to  the  action  of  the  court  at  the  time.  Bate- 
son  v.  Clark,  3T  Mo.  31.  The  rule  Is  thus 
stated  in  8  Ency.  PL  &  Pr.  404:  "It  Is  a 
.general  rule  of.  appellate  procedure  that  a 
bill  of  exceptions  is  useless,  and  indeed 
none  should  be  brought  up  to  the  appellate 
-court,  where  all  the  facts  constituting  the  al- 
leged error  appear  on  the  face  of  the  rec- 
ord proper.  The  reason  for  this  rule  is  ob- 
vious, since  the  only  purpose  of  the  bill  is 
to  bring  before  the  court  in  an  authenticated 
manner  facts  which,  in  the  ordinary  course 
of  proceeding,  would  not  otherwise  appear 
of  record  In  the  case." 

It  Is  generally  true,  where  the  error  al- 
leged is  based  on  a  Judgment  given  solely 
on  the  pleadings,  it  Is  reviewable  on  appeal 
without  a  bill  of  exceptions.  Swaggard  v. 
Hancock,  25  Mo.  App.  605;  3  Ency.  PI.  & 
Pr.  407.  In  keeping  with  this  doctrine  it  has 
been  frequently  ruled  that,  where  the  case 
is  dismissed  on  a  mere  motion  which  per- 
forms the  office  of  a  demurrer,  and  results 
in  the  determination  of  the  case,  the  action 
of  the  trial  court  thereon  may  be  reviewed, 
even  though  no  motion  for  new  trial  has 
been  filed.  O'Connor  v.  Koch,  56  Mo.  253, 
262;  In  re  Estate  of  Howard,  128  Mo.  App. 
482,  106  S.  W.  116.  Indeed  it  Is  true  in  the 
O'Connor  Case  an  exception  was  properly 
preserved  to  the  ruling  in  the  bill.  How- 
ever, on  principle,  we  see  no  valid  reason 
why  the  judgment  might  not  have  been  re- 
viewed in  the  absence  of  exception,  as  well 
as  in  the  absence  of  a  motion  for  new  trial, 
which  serves  the  purpose  of  calling  atten- 
tion of  the  court  to  matters  of  exception 
only.  See,  also,  to  the  same  effect,  Aultman 
v.  Daggs,  50  Mo.  App.  280,  288;  In  re  Es- 
tate of  Howard,  128  Mo.  App.  482,  400,  106 
S.  W.  116.  We  believe  on  the  authorities 
that,  where  the  motion  to  strike  out  the 
pleading  is  equivalent  to  a  demurrer,  and 
performs  the  office  of  a  demurrer  solely, 
without  Inviting  or  inducing  the  court  to 
rale  on  a  collateral  matter,  the  question 
may  be  reviewed  on  appeal,  although  no  ex- 
ception is  preserved  to  the  ruling,  precisely 
as  it  may  be  in  the  absence  of  a  motion  for 
new  trial.  See  Bick  v.  Dry  (Mo.  App.)- 114 
S.  W.  1145.  Although  this  matter  has  been 
presented  in  tbe  briefs,  it  Is  really  unim- 
portant here,  for  the  reason  the  ruling  of 
the  court  complained  of  Is  not  that  which 
declared  the  plaintiff's  original  statement  of 
account  insufficient,  but  Is  rather  the  ruling 
which  denied  plaintiff's  right  to  amend.  It 
eeems  to  be  conceded  that  the  court  correct- 
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Iy  ruled  the  statement  to  be  Insufficient,  and 
the  precise  question  presented  for  decision 
relates  to  the  ruling  of  the  court  in  deny- 
ing the  right  of  amendment  As  a  rule  ob- 
jections to  tbe  rulings  of  the  court  on  the 
allowance  of  amendments  must  be  saved  by 
exceptions.  Taylor  v.  Fox,  16  Mo.  App.  527: 
City,  of  Springfield  v.  Ford,  40.  Mo.  App. 
586;  Holllday  v.  Mansker,  44  Mo.  App.  465; 
Nichols  v.  Stephens,  123  Mo.  96,  25  S.  W. 
578,  27  S.  W.  613,  45  Am.  St  Rep.  514 ;  Ault- 
man v.  Daggs,  50  Mo.  App.  280;  In  re  Es- 
tate of  Howard,  128  Mo.  App.  482,  106  S.  W. 
116. 

Now  plain  tiff '8  motion  in  this  case  to  be 
permitted  to  amend  the  defective  statement 
was  not  reduced  to  writing,  bat  on  the  con- 
trary, seems  to  have  been  ore  tenus.  It  Is 
therefore  not  in  the  form  usually  consider- 
ed by  tbe  courts.  However  this  may  be,  it 
was  nevertheless  a  motion  which  invoked  a 
ruling  of  the  court  to  the  effect  that  an 
amendment  of  the  statement  at  that  time 
was  not  allowable.  There  can  be  no  doubt 
that  this  presented  a  matter  of  exception 
purely,  identically  as  it  would  had  the 
amendment  been  allowed.  In  re  Estate  of 
Howard,  128  Mo.  App.  482,  106  S.  W.  116; 
Taylor  v.  Fox,  16  Mo.  App.  527;  City  of 
Springfield  v.  Ford,  40  Mo.  App.  587;  Treice 
v.  Holladay,  40  Mo.  App.  575;  Aultman  v. 
Daggs,  50  Mo.  App.  280,  288;  Holllday  v. 
Mansker,  44  Mo.  App.  465.  Plaintiff  preserv- 
ed bis  exception,  taken  at  tbe  time,  in  a 
bill  filed  at  a  subsequent  term  of  court,  aft- 
er the  motion  for  rehearing  was  overruled. 
The  question  Is:  Can  we  review  that  ex- 
ception thus  preserved  in  view  of  the  facts 
that  a  motion  for  rehearing  was  filed  and 
carried  over,  and  no  term  bill  of  exceptions 
was  filed  at  the  term  at  which  the  ruling 
was  made?  Now  we  believe  this  matter 
should  be  determined  by  reference  to  the 
question  as  to  whether  or  not  It  Is  an  es- 
sential prerequisite  to  review  that  the  mat- 
ter should  be  called  to  the  attention  of  the 
trial  court  in  the  motion  for  a  new  trial, 
or,  more  appropriately  in  this  case,  the  mo- 
tion for  rehearing.  Although  the  judgment 
of  the  court  may  be  rendered  and  entered 
at  the  terra  at  which  a  matter  is  disposed 
of,  It  is  the  doctrine  of  our  law  that  the 
judgment  remains  suspended  during  the  in- 
terim after  filing  the  motion  for  new  trial 
and  until  it  is  overruled.  Walter  v.  Scofleld, 
167  Mo.  537,  548,  67  S.  W.  276;  In  re  Estate 
of  Howard,  12S  Mo.  App.  482,  106  S.  W.  116. 

Our  statutes  (Rev.  St.  1899,  H  727,  728 
[Ann.  St.  1906,  pp.  716,  720])  provide  that, 
when  either  party  shall  except  to  the  opin- 
ion of  the  court,  the  exception  shall  be  writ- 
ten and  filed  during  the  term  of  the  court 
at  which  it  is  taken,  or  within  such  time 
thereafter  as  the  court  may,  by  order  of 
record,  allow,  and  that  all  exceptions  taken 
during  the  trial  of  the  cause,  or  issues  be- 
fore the  same  jury,  shall  be  embraced  In  the 
same  bill  of  exceptions.  In  construing  these 
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De  mea  auring  tae  term  relates  to  toe  term 
while  the  case  continues  to  rest  In  the  breast 
of  the  court,  and  therefore,  when  the  motion 
for  new  trial  is  filed  and  continued,  the 
cause  Is  not  disposed  of,  but  remains  resting 
In  the  breast  of  the  court.  In  this  view  it 
is  said  that  such  exceptions  as  fall  within 
the  purview  of  a  motion  for  new  trial  are 
continued  with  that  motion,  and  may  be 
presented  for  review  in  the  appellate  court 
by  bill  of  exceptions  filed  at  the  term  at 
which  the  motion  was  overruled,  or  within 
such  time  thereafter  as  the  court  may  allow. 
In  view  of  the  other  rules  of  procedure  re- 
ferred to,  this  is  certainly  sound  reasoning, 
for  it  may  be  that  the  court  would  determine 
it  had  erred,  and  sustain-  the  motion  for  a 
new  trial,  In  which  event,  of  course,  there 
would  be  no  need  whatever  for  a  bill  of  ex- 
ceptions. Riddlesbarger  v.  McDanlel,  88  Mo. 
138;  Gray  v.  Parker,  38  Mo.  100;  In  re  Es- 
tate of  Howard,  128  Mo.  App.  482,  106  S. 
W.  116.  It  is  therefore  clear  that,  if  the 
exception  preserved  in  this  case  be  one  to 
which  it  is  necessary  to  call  the  court's  at- 
tention by  motion  for  a  rehearing,  -the  mat- 
ter will  be  continued  with  that  motion  to  a 
subsequent  term,  and  Is  properly  preserved 
in  a  bill  filed  after  the  motion  for  rehearing. 
Is  overruled.  It  is  entirely  clear  that  the 
trial  court  should  be  accorded  an  opportuni- 
ty, on  the  motion  for  a  rehearing,  to  review 
its  ruling  on  a  question  such  as  presented 
by  this  record;  otherwise  it  might  be  de- 
clared in  error  touching  a  matter  which  it 
had  been  afforded  no  opportunity  to  review 
and  correct.  This  being  true,  a  continuance 
of  that  motion  while  under  advisement  oper- 
ated as  well  to  continue  plaintiff's  right  to 
file  its  bill  of  exceptions  after  the  court  had 
declined  to  reconsider  and  set  aside  its  for- 
mer ruling  and  permit  an  amended  state- 
ment to  be  filed.  In  re  Estate  of  Howard, 
128  Mo.  App.  482,-  106  8.  W.  116;  Riddles- 
barger v.  McDanlel,  38  Mo.  138. 

The  original  account  sued  upon  and  filed 
as  a  statement  before  the  justice,  is  obvious- 
ly •  insufficient,  in  that  It  fails  to  disclose  for 
what  the  several  Items  of  indebtedness  there- 
in mentioned  were  contracted.  That  is  to 
say,  it  does  not  set  out  the  items  of  merchan- 
dise, nor  does  it  refer  in  any  manner  thereto. 
The  items  are  properly  dated,  however.  The 
amount  on  each  separate  date  is  indicated 
without  using  the  dollar  sign,  and  reads  as 
follows: 

1905.  June  1    18 

"    2    9 


In  actions  originating  before  a  Justice  of 
the  peace  great  liberality  is  allowed  in  the 
statement.  In  an  action  for  debt  in  that 
court  a  statement  sufficiently  definite  to  in- 


it  is  ooviou8  tnat  the  statement  of  account 
filed  before  the  justice  was  wholly  insuffi- 
cient to  bar  another  cause  of  action  on  the- 
same  subject-matter.  The  amendment  ten- 
dered is  said  to  be  sufficient  It  is  unneces- 
sary to  set  it  out  The  court  denied  the 
amendment  on  the  theory  that  the  original 
statement  of  account  was  so  defective  as  to- 
be  Insufficient  to  afford  a  basis  for  amend- 
ment; that  is,  that  it  was  entirely  unavail- 
ing, and  therefore  there  was  nothing  to 
amend.  It  is  true  that  there  are  a  number 
of  reported  cases  in  our  books  which  sus- 
tain this  rule.  Amendments  of  defective 
statements  in  causes  originating  before  the 
justice,  as  In  this  case,  were  denied  prior  to 
the  adoption  of  our  present  statute  on  the 
subject  It  seems  the  early  cases  proceeded 
upon  the  theory  that  unless  there  was  a 
reasonably  sufficient  statement  filed  before 
the  justice  in  the  first  Instance,  no  amend- 
ment was  permissible  when  the  cause  had 
reached  the  circuit  court  The  following  cas- 
es Illustrate:  Brashears  v.  Strock,  46  Mo. 
221;  Gist  v.  Loring,  60  Mo.  487;  Madkins  v. 
Trice,  65  Mo.  656.  The  ruling  of  these  cases 
was  somewhat  anomalous  indeed,  when  we 
remember  that  it  is  the  usual  practice  to 
permit  amendments  in  cases  instituted  in 
the  circuit  court  after  a  demurrer  has  been 
sustained  to  the  petition  which  wholly  falls 
to  state  a  cause  of  action.  See  Heman  t. 
Fanning,  33  Mo.  App.  50;  Judge  Thompson's 
Dissenting  Opinion  in  Dowdy  v.  Womble,  41 
Mo.  App.  573,  677.  However  this  may  be. 
such  was  the  rule  strictly  adhered  to  in  this 
state  for  a  considerable  period  of  time. 

In  1879,  the  Legislature  contributed  to  our 
law  what  is  now  section  4079,  Rev.  St  1899 
(Ann.  St  1906,  p.  2223).  That  statute  la  as 
follows:  "In  all  cases  of  appeal,  the  bill 
of  items  of  the  account  sued  on  or  filed  as  a 
counterclaim  or  set-off,  or  the  statement  of  the 
plaintiff's  cause  of  action,  or  of  defendant's 
counterclaim  or  set-off  or  other  ground  of  de- 
fense filed  before  the  justice,  may  be  amend- 
ed upon  appeal  in  the  appellate  court  to  sup- 
ply any  deficiency  or  omission  therein,  when 
by  sucb  amendment  substantial  justice  will 
be  promoted;  but  no  new  item  or  cause  of  ac- 
tion not  embraced  or  intended  to  be  included 
in  the  original  account  or  statement  shall  be 
added  by  such  amendment  Such  amendment 
shall  be  allowed  upon  such  terms  as  to  costs 
as  the  court  may  deem  just  and  proper."  A 
mere  reading  of  this  statutory  enactment  in- 
dicates that  it  is  highly  remedial  In  character; 
and'  the  rule  is  that  remedial  statutes  are  to 
be  construed  liberally,  to  the  end  of  suppress- 
ing the  mischief  and  advancing  the  remedy. 
In  construing  this  statute,  we  must  look  to 
the  prior  state  of  the  law  on  the  subject  the 
mischief,  if  any,  which  It  entailed,  and  the 
remedy  therefor  which  to  sought  to  be  pro- 
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Tided  thereby.  26  Amer.  &  Eng.  Ency.  Law 
<2d  Ed.)  676;  Dowdy  v.  Womble,  110  Mo. 
280,  19  S.  W.  480.  Thus"  viewing  the  stat- 
ute, the  purpose  of  the  Legislature  to  sim- 
plify and  further  proceedings  originating  be- 
fore a  magistrate  in  the  interests  of  Justice, 
is  manifest  It  Is  obvious  that  the  Legisla- 
ture Intended  to  abrogate  the  rigid  rule  of 
the  early  decisions  denying  the  right  of 
amendment  In  cases  of  the  character  here 
Involved,  and  to  authorize  such  amendments 
«ven  where  essential  facts  are  thereby  first 
Introduced  into  the  case.  Such  Is  the  view 
taken  by  our  Supreme  Court  and  expressed 
In  Dowdy  v.  Womble,  110  Mo.  280,  284,  19 
8.  W.  489.  This  statute  touching  amend- 
ments seems  to  deal  with  the  question  In 
the  spirit  in  which  the  justice  courts  were 
established;  that  is,  it  treats  them  as  pop 
ular  tribunals  where  persons  are  permitted 
to  litigate  without  the  usual  formalities  In 
pleadings.  Our  whole  scheme  of  practice, 
In  so  far  as  these  courts  are  concerned,  evin- 
ces an  Intention  on  the  part  of  the  legisla- 
tive authority  to  permit  persons  to  appear  in 
these  tribunals  without  the  necessity  of  em- 
ploying counsel.  The  ordinary  citizen  who 
is  not  informed  as  to  the  procedure  in  courts 
is  not  expected  to  prepare  a  statement  of 
his  cause  of  action  with  the  same  precision 
and  art  as  Is  expected  of  an  experienced 
practitioner.  The  result,  of  course,  Is  many 
defective  statements  find  their  way  into  the 
circuit  courts  from  these  popular  tribunals. 
The  liberal  provisions  of  the  statute  above 
quoted  manifestly  Intend  that  such  defective 
statements  may  be  amended  in  almost  any 
case  where  substantial  justice  will  be  pro- 
moted; the  only  reservation  or  limitation  on 
the  right  of  amendment  therein  being  that 
"no  new  item  or  cause  of  action  not  embrac- 
ed nor  intended  to  be  included  in  the  orig- 
inal account  or  statement,  shall  be  added  by 
such  amendment"  It  seems  from  this,  too, 
that  any  matter  whioh  was  Intended  to  be 
Included  In  the  original  account  or  statement 
may  be  supplied  by  amendment  Indeed,  as 
said  hy  Judge  Thompson  in  his  dissenting 
opinion  in  Dowdy  v.  Womble,  41  Mo.  App. 
673,  683,  under  this  statute,  amendments  are 
allowed  in  all  cases  save  two.  One  Is  where 
no  statement  was  died  before  the  justice,  or 
where  the  statement  which  was  filed  Is  so 
defective  as  to  mean  nothing,  so  that  it  is 
equivalent  to  no  statement  at  all;  and  the 
other  is  where  the  statement  which  has 
been  filed  before  the  Justice  shows  that  a 
certain  cause  of  action  was  litigated  there, 
and  it  is  sought  to  amend  the  statement  in 
the  circuit  court  so  as  to  allow  a  different 
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cause  of  action  to  be  litigated  In  that  court 
than  was  litigated  before  the  Justice.  Of 
course  In  neither  of  these  cases  should  an 
amendment  be  allowed.  But  otherwise  the 
greatest  latitude  Is  given.  Judge  Thomp- 
son's dissenting  opinion  referred  to  Is  ap- 
proved by  our  Supreme  Court  in  Dowdy  v. 
Womble,  110  Mo.  280,  19  S.  W.  489.  In  the 
case  last  cited  an  amendment  was  allowed 
which  Introduced  for  the  first  time  jurisdic- 
tional averments  in  a  complaint  in  replevin. 

In  Mitchell  v.  Railway,  82  Mo.  106,  the  Su- 
preme Court  said  of  this  section:  "Its  lan- 
guage Is  too  plain  to  admit  of  much  doubt 
that  It  meets  a  case  like  this,  and  authorizes 
the  amendment  permitted  by  the  court  be- 
low." In  that  case  the  amendment  allowed 
pertained  to  a  jurisdictional  averment  In  a 
cause  of  action  against  a  railroad  for  kill- 
ing stock.  Indeed  the  rule  is  well  establish- 
ed in  this  state  that  under  the  authority  of 
the  statute  above  quoted,  amendments  may 
be  allowed  when  the  original  statement  filed 
before  the  justice  Is  wholly  Insufficient  to 
support  a  judgment  or,  in  other  words,  to 
inform  the  defendant  concerning  the  de- 
mand and  bar  another  action  for  the  same 
subject-matter.  Such  amendments  are  de- 
nied only  when  It  is  sought  thereby  to 
change  the  cause  of  action,  or  where  there 
was  no  statement  at  all  filed  before  the  jus- 
tice. For  numerous  cases  in  point  touching 
such  amendment  in  suits  on  account,  see  the 
following :  Bechnitzer  v.  Vogelsang,  117  Mo. 
App.  148,  93  S.  W.  326;  Doggett  v.  Blanke, 
70  Mo.  App.  499;  Warner  v.  Close,  120  Mo. 
App.  211,  96  S.  W.  491;  Keene  v.  Sapping- 
ton,  116  Mo.  App.  33,  90  S.  W.  752;  Phares 
v.  Jaynes  Lumber  Co.,  118  Mo.  App.  646,  94 
8.  W.  585;  Heman  v.  Fanning,  83  Mo.  App. 
50.  In  the  latter  case  it  is  said  the  argu- 
ment that  because  a  statement  of  the  cause 
of  action  filed  before  the  justice  is  so  de- 
fective as  not  to  support  a  judgment  It  can- 
not be  amended  in  the  circuit  court  involves 
a  solecism  that  only  those  statements  which 
do  not  need  amendment  are  amendable.  At 
any  rate,  the  old  doctrine  is  now  entirely 
abrogated  by  the  statute,  and  amendments 
in  cases  of  this  nature  are  allowed  with  the 
greatest  freedom,  subject  only  to  the  limita- 
tion that  the  cause  of  action  originally  sued 
upon  shall  not  be  changed  thereby,  and  that 
there  was  a  statement  actually  filed  before 
the  Justice. 

The  court  erred  in  denying  the  amend- 
ment The  judgment  will  therefore  be  re- 
versed, and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  GOODE,  J,  concur. 
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STATE  t.  WALKER.  (Supreme  Court  of 
Missouri,  Division  No.  2.  June  8,  19Q9.)  Ap- 
peal from  Circuit  Court,  Howell  County.  J.  L. 
Walker  was  convicted  of  unlawfully  disposing 
of  liquor  to  a  minor,  and  appealed  to  the  St. 
Louis  Court  of  Appeals,  which  affirmed  the  con- 
viction, and  upon  denying  a  rehearing  certified 
the  case  to  the  Supreme  Court.  129  Mo.  App. 
371,  108  S.  W.  615.  Affirmed  on  the  opinion 
of  the  Court  of  Appeals.  Elliott  W.  Major, 
Atty.  Gen.,  and  Chas.  Q.  Revelle,  Asst  Atty. 
Gen.,  for  the  State. 

BURGESS,  J.  In  an  opinion  in  the  St 
Louis  Court  of  Appeals  the  judgment  of  the 
circuit  court  in  this  case  was  affirmed,  and  up- 
on motion  by  the  defendant  for  a  rehearing  the 
motion  was  overruled,  and  the  cause  certified 
to  the  Supreme  Court  for  final  disposition,  upon 
the  ground  that  the  decision  of  the  St.  Louis 
Court  of  Appeals  was  in  conflict  with  the  opin- 
ion of  the  Kansas  City  Court  of  Appeals  in 
State  of  Missouri  v.  Patrick  &  Boyd,  65  Mo. 
App.  653,  in  which  there  was  a  divided  court. 
We  have  carefully  read  both  opinions,  and  ap- 
prove and  adopt  the  opinion  of  the  St  Louis 
Court  of  Appeals  aa  being  in  harmony  with  our 
view  as  to  the  law  of  the  case,  and  as  the  opin- 
ion of  this  court  it  reads  as  follows:  [See  129 
Mo.  App.  371,  108  8.  W.  615.]  The  case  of 
State  v.  Patrick  &  Boyd,  aupra,  is  overruled. 
All  concur. 


NASHVILLE  LUMBER  CO.  v.  SATER. 
(Supreme  Court  of  Arkansas.  June  21,  1909.) 
Appeal  from  Circuit  Court,  Howard  County; 
James  S.  Steel,  Judge.  Action  by  T.  H.  Sater 
against  the  Nashville  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. Sain  &  Sain,  for  appellant.  W.  P. 
Feazel,  for  appellee. 

BATTLE,  J.  T.  H.  Sater  sued  the  Nashville 
Lumber  Company  for  $240,  claiming  that  the 
defendant  agreed  to  pay  it  that  amount  for  cer- 
tain grubbing  done  by  him  on  its  right  of  way 
for  tramway.  The  defendant  denied  that  it  en- 
tered into  such  a  contract  with  plaintiff.  The 
only  material  or  important  question  in  the  case 
is:  Did  the  defendant  employ  plaintiff  to  do 
such  grubbing  and  agree  to  pay  a  special  price 
therefor?  The  evidence  adduced  by  the  parties 
upon  this  question  is  conflicting,  and  the  jury 
found  that  such  contract  was  made  and  per- 
formed, and  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  sued  for,  and  the  court 
rendered  judgment  in  his  favor  for  that  amount 
The  evidence  was  sufficient  to  sustain  the  ver- 
dict. It  was  proved  in  the  trial  in  this  action 
that  the  defendant  paid  plaintiff  for  work  done 
on  its  right  of  way.  Defendant  insists  that  it 
included  grubbing;  but  the  receipt  given  for 
the  payment  shows  that  it  was  for  grading,  and 
in  the  account  paid  no  mention  is  made  of  grub- 
bing.   Judgment  affirmed. 


Ex  parte  BASS.  (Court  of  Criminal  Appeals 
of  Texas.  June  2,  1909.)  Appeal  from  District 
Court,  Jones  County;  CuUen  C.  Higgins, 
Judge.  Habeas  corpus  by  Wiley  Bass.  From 
the  judgment,  relator  appeals.  Affirmed.  A. 
M.  Craig,  for  appellant.  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Relator  was  charged  by  com- 
plaint in  the  justice  court  with  murder  commit- 
ted in  the  perpetration  of  robbery.  He  sued 
out  a  writ  of  habeas  corpus  before  Hon.  C.  C. 
Higgins,  in  chambers,  on  the  1st  day  of  May, 


1909,  which  trial  resulted  in  relator  being  de- 
nied bail,  from  which  decision  and  ruling  of 
the  court  relator  excepted,  and  appealed  to  this 
court  We  do  not  deem  it  necessary  to  com- 
ment upon  the  evidence,  but  think  the  decision 
of  the  trial  judge  correct  The  judgment  Is- 
therefore  affirmed. 


FORCY  v.  STATE.    (Court  of  Criminal  Ap- 

S-als  of  Texas.  June  9,  1909.)  Appeal  from 
istrict  Court,  Lockhart  County ;  L  W.  Moore, 
Judge.  Isaac  Forcy,  alias  Will  Jones,  appeals 
from  a  conviction.  Reversed,  and  prosecution 
ordered  dismissed.  Lllis  &  Groves,  for  appel- 
lant. F.  J.  McCord,  Asst  Atty.  Gen.,  for  th» 
State. 

RAMSEY,  J.  The  indictment  in  this  case 
is  practically  identical  with  that  considered  in 
the  case  of  Forcy  v.  State,  117  S.  W.  834, 
which  was  held  to  be  fatally  defective.  It  is 
unnecessary,  therefore,  to  further  consider  the 
matter.  Holding  that  the  indictment  charges 
no  offense,  it  is  ordered  that  the  judgment  of 
conviction  be  and  the  same  is  hereby  reversed, 
and  the  prosecution  ordered  dismissed. 


GERRARD  et  al.  v.  STATE.  (Court  of 
Criminal  Appeals  of  Texas.  June  2, 1909.)  Ap- 
peal from  Criminal  District  Court  Hams 
County;  E.  R.  Campbell,  Judge.  Wm,  Ger- 
rard  and  Frank  Johnson  were  convicted  of  as- 
sault with  intent  to  rob,  and  they  appeal.  Re- 
versed and  remanded.  Brock  man  &  Kahn  and 
E.  T.  Branch,  for  appellants.  F.  J.  McCord, 
Asst.  Atty.  Gen.,  and  W.  G.  Love,  Dist  Atty., 
for  the  State, 

RAMSEY.  J.  The  appellants  appeal  from  a 
conviction  had  in  the  criminal  district  court  of 
Harris  county  on  a  charge  of  assault  with  in- 
tent to  rob.  This  case  and  its  facts  are  iu  all 
respects  identical  with  that  of  George  Walters 
v.  State  (decided  by  this  court)  118  S.  W.  543. 
on  the  14th  day  of  April  of  this  year,  in  which 
it  was  held  in  substance  that  the  facta  were 
not  sufficient  to  sustain  the  conviction  of  as- 
sault with  intent  to  rob.  The  conviction  in  this 
case  rests  on  the  same  facts  and  grew  out  of 
the  same  transaction  involved  and  considered 
in  the  Walters  Case.  It  is  unnecessary  to  dis- 
cuss the  question  further.  Holding  that  the 
facts  are  insufficient  to  sustain  the  judgment  of 
conviction,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  Is  remanded. 


HIGHTOWER  v.  STATE.  (Court  of  Crim- 
inal Appeals  of  Texas.  June  19,  1909.)  Ap- 
peal from  District  Court  Mitchell  County: 
James  L  Shepherd,  Judge.  L.  C.  Hightower 
was  convicted  of  aggravated  assault,  and  he 
appeals.  Affirmed.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

-  RAMSEY,  J.  Appellant  appeals  from  a  con- 
viction had  in  the  county  court  of  Mitchell 
county  on  a  charge  of  aggravated  assault.  As 
the  record  comes  to  us,  there  is  neither  state 
ment  of  facts  nor  bills  of  exceptions.  Under 
the  well-settled  rules  of  this  court,  there  is. 
therefore,  no  question  which  we  can  review.  It 
is  ordered  that  the  judgment  of  conviction  be, 
aa  it  is  hereby,  affirmed. 


KING  v.  STATE.  (Court  of  Criminal  Ap- 
;als  of  Texas.  June  19,  1909.)  Appeal  from 
Wilbarger  County  Court;  J.  A.  Nabers,  Jndge. 
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Joe  King  was  convicted  of  an  offense,  and 
appeals.  Reversed,  and  prosecution  ordered 
dismissed.  R.  W.  Hall  and  F.  P.  McGhee,  for 
appellant.  F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
under  an  indictment  charging  him  with  having 
abandoned  Mb  wife  and  chud  in  violation  of 
an  act  of  the  Thirtieth  Legislature  (Acts  30th 
Leg.  p.  133,  c.  62).  This  act  has  been  declared 
unconstitutional  in  several  decisions  by  this 
court  rendered  at  the  present  term.  Under  the 
authority  of  these  decisions,  the  judgment  in 
this  case  Is  reversed,  and  the  prosecution  order- 
ed dismissed. 


LUTEN  v.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  19,  1909.)  Appeal  from 
Palo  Pinto  County  Court;  E.  B.  Ritchie, 
Judge.  Albert  Luten  was  convicted  of  theft, 
and  he  appeals.  Affirmed.  F.  J.  McCord,  Asst. 
Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  convicted  in 
the  county  court  of  Palo  Pinto  county  on  Jnly 
14,  1908,  on  a  charge  of  theft,  and  his  punish- 
ment assessed  at  a  fine  of  $5  and  five  days' 
confinement  in  the  county  jail.  There  is  no 
statement  of  facts  in  the  record.  The  com- 
plaint and  information  charge  an  offense.  In 
this  condition  of  the  record,  there  is  no  ques- 
tion which  we  are  authorized  to  review,  and 
it  follows  that  the  judgment  of  conviction  must 
be,  as  it  is,  affirmed. 


LYND  v.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  19,  1909.)  Appeal  from 
District  Court,  Hardin  County ;  L.  B.  High- 
tower,  Judge.  B.  W.  Lynd  was  convicted  of 
murder  in  the  second  degree,  and  he  appeals. 
Appeal  dismissed.  F.  J.  McCord,  Asst.  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  seven  years'  confinement  in 
the  penitentiary.  Appellant  has  filed  in  this 
court  a  motion,  properly  sworn  to  by  him  be- 
fore the  district  court  of  Hardin  county,  re- 
questing this  court  to  dismiss  his  appeal,  say- 
ing that  he  desires  to  no  further  prosecute 
same.  The  motion  to  dismiss  the  appeal  is 
granted,  and  the  appeal  is  accordingly  dismiss- 
ed. 


DUPREE  et  al.  v.  STATE.  (Court  of  Civil 
Appeals  of  Texas.  June  9,  1909.)  Appeal  from 
District  Court,  Brown  County ;  John  W.  Good- 
win. Judge.  Action  by  the  State  of  Texas 
against  J.  M.  Dupree  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Re- 
versed and  rendered,  pursuant  to  the  decision 
of  the  Supreme  Court  (119  S.  W.  301)  on  ques- 
tions certified.  Harrison  &  Wayman,  for  ap- 
pellants. R.  V.  Davidson,  Atty.  Gen.,  and 
Jas.  D.  Walthall,  for  the  State. 

KEY,  J.  This  is  a  proceeding  by  the  state 
under  the  search  and  seizure  act,  approved 
April  5,  1907  (Acts  1907,  p.  156,  c.  77),  which 
authorizes  the  issuance  of  warrants  to  search 
places  wherein  intoxicating  liquors  are  kept 
for  sale  in  violation  of  law,  and  the  seizure 
and  confiscation  of  liquors  and  other  prop- 
erty mentioned  in  the  statute.  The  procedure 
was  in  conformity  with  the  search  and  seizure 


S revisions  of  the  statute,  and  after  the  sheriff 
ad  seized  certain  liquors,  and  made  his  re- 
turn upon  the  warrant,  Dupree,  as  principal, 
and  the  other  appellants,  as  sureties,  executed 
a  bond  in  conformity  with  the  statute  for  the 
purpose  of  obtaining  possession  of  the  property 
seized.  The  case  was  tried  in  the  manner  pre- 
scribed by  the  statute,  and  resulted  in  a  judg- 
ment in  favor  of  the  state  and  against  Dupree 
and  the  sureties  on  his  bond,  and  the  latter 
have  appealed  and  presented  the  case  in  this 
court  on  numerous  assignments  of  error,  sev- 
eral of  which  attack  the  validity  of  the  pro- 
visions of  the  statute  referred  to,  authorizing 
the  issuance  of  search  warrants,  and  the  seizure 
of  property  under  such  warrants,  the  contention 
being  that  they  are  unconstitutional.  Upon  ques- 
tions certified  by  this  court  the  Supreme  Court 
has  decided  that,  in  the  respect  referred  to — 
that  is,  the  provisions  authorizing  the  issuance 
and  execution  of  search  warrants— the  statute 
is  unconstitutional,  and  that  the  appellants 
are  not  bound  by  the  bond  executed  r>y  them 
under  the  provisions  of  the  statute.  Hence  we 
hold  that  the  trial  court  erred  in  rendering 
judgment  for  the  state,  and  that  judgment  will 
be  set  aside,  and  judgment  here  rendered  for 
appellants.  Reversed  and  rendered. 


INTERNATIONAL  &  G.  N.  R.  CO.  v. 
BEASLEY.  (Court  of  Civil  Appeals  of  Texas. 
June  9,  1909.)  Appeal  from  Hays  County 
Court;  Ed  R.  Kone,  Judge.  Action  by  D.  K. 
Beasley  against  the  International  &  Great 
Northern  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  in 
part,  and  reversed  and  remanded  in  part.  S. 
R.  Fisher,  J.  H.  Tallichet,  S.  W.  Fisher,  and 
King  &  Morris,  for  appellant  Will  G.  Barber, 
for  appellee. 

KEY,  J.  Appellee  brought  this  suit  against 
appellant,  seeking  to  recover  damages  for  un- 
reasonable delay  In  the  transportation  of  a  car 
load  of  shingles  from  Kilgore  to  San  Marcos, 
Tex.,  and  to  recover  a  statutory  penalty  at 
the  rate  of  5  per  cent  per  month  for  15  days' 
alleged  delay  on  $362.50,  the  alleged  value 
thereof,  and  a  similar  penalty  for  12  days'  al- 
leged delay  on  $600,  the  alleged  value  of  a  car 
load  of  lumber  shipped  over  the  defendant's  line 
from  Henderson  to  San  Marcos,  Tex.  The  de- 
fendant answered  by  general  demurrer  and  gen- 
eral denial.  There  was  a  nonjury  trial,  which 
resulted  in  a  judgment  in  favor  of  the  plain- 
tiff for  $401  damages,  and  for  a  penalty  of 
$12  on  account  of  12  days'  delay  in  the  trans- 
portation of  the  car  of  lumber,  and  a  penalty 
of  $6  for  ten  days'  delay  on  the  car  of  shingles. 
All  the  assignments  presented  in  appellant's 
brief  have  been  considered,  and  the  conclusion 
reached  that  none  are  well  taken  except  the 
one  which  challenges  the  right  of  the  plain- 
tiff to  recover  the  penalties.  We  are  of  opinion 
that  the  evidence  fails  to  support  the  findings 
of  the  trial  court  that  the  shipments  were  un- 
reasonably delayed  10  and  12  days.  We  do  not 
mean  to  hold  that  there  was  no  unreasonable 
delay,  but  are  of  the  opinion  that  it  was  not 
shown  to  be  for  the  number  of  days  referred  to. 
Hence  our  conclusion  is  that  the  judgment  for 
$401  damages  should  be  affirmed,  and  that  the 
judgment  for  penalties  should  be  reversed,  and, 
as  to  that  branch  of  the  case,  the  cause  re- 
manded, for  another  trial ;  and  it  is  so  orde(*d. 
Affirmed  In  part,  and  in  part  reversed  and  re- 
manded. . 
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ABANDONMENT. 

Of  fixtures,  Bee  Fixtures,  |  38. 

|  3.  To  constitute  an  abandonment  of  prop- 
erty, there  must  be  a  concurrence  of  the  in- 
tention to  abandon  and  an  actual  relinquish- 
ment of  the  property  bo  that  it  may  be  appro- 
priated by  the  next  comer.— Woraham  v.  State 
(Tex.  Cr.  App.)  439. 

{  4.  The  mere  throwing  away  of  a  bank 
check  in  the  belief  that  it  is  so  mutilated  as  not 
to  be  the  subject  of  use  does  not  constitute  an 
abandonment  of  the  property  therein.— Wor- 
sham  v.  State  (Tex.  Cr.  App.)  439. 

ABATEMENT. 

Of  sale  price,  see  Sales,  I  188. 

Pleas  in  abatement,  see  Pleading,  |  111, 

ABATEMENT  AND  REVIVAL 

Pleas  in  abatement,  see  Pleading,  |  111. 

Revival  of  judgment,  see  Judgment,  I  870. 

Right  of  action  by  or  against  personal  repre- 
sentative, see  Executors  and  Administrators, 
«f  426-443. 

Substitution  of  parties,  Bee  Parties,  f  SL 

II.  ANOTHER  ACTION  PENDING. 

i  8.  A  complainant  in  Interpleader  held  en- 
titled to  select  the  forum,  and  the  action  can- 
not be  abated  because  all  the'  parties  might 
have  been  interpleaded  in  another  action  in 
another  county  already  brought  against  com- 
plainant by  a  claimant.— Rochelle  v.  Pacific  Ex- 
press Co.  (Tex.  Civ.  App.)  543. 

f  9.  The  pendency  of  a  former  suit  held  not 
to  abate  a  second  suit.— Rochelle  v.  Pacific 
Express  Co.  (Tex.  Civ.  App.)  643. 

ABETTORS. 

Criminal  responsibility,  see  Criminal  Law,  ff 
76,  82. 

ABSENCE. 

Suspension  of  running  of  statute  of  limitation, 
see  Limitation  of  Actions,  f  87. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  Municipal  Corporations,  f§  407- 
613. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  Bee  Eminent  Do- 
main, |  69. 

Rights  in  streets  in  cities,  see  Municipal  Cor- 
porations, S|  669,  671. 

ACCEPTANCE. 

Of  bill  of  exchange,  see  Bills  and  Notes,  |§  67, 
85. 

Of  dedication,  see  Dedication,  {f  15,  19. 

Of  goods  sold  in  general,  see  Sales,  {8  161,  177. 

Of  offer  or  proposal,  see  Contracts,  \  28. 


ACCESSION. 

Annexation  of  personal  to  real  property,  ace 
Fixtures. 

ACCESSORIES. 

Criminal  responsibility,  see  Criminal  Law,  If 

75,  82. 

ACCIDENT. 

Cause  of  death,  see  Death,  (|  11-83. 

Cause  of  personal  injuries,  see  Negligence,  |  4. 

ACCOMPLICES. 

Criminal  responsibility,  see  Criminal  Law,  || 

75,  82. 

Testimony,  see  Criminal  Law,  |  607. 

ACCORD  AND  SATISFACTION. 

See  Payment 

ACCOUNT. 

See  Account,  Action  on. 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  {(  495,  496. 

Accrual  of  cause  of  action,  see  Limitation  of 
Actions,  {  53. 

For  supplies  furnished  in  construction  of  rail- 
road, see  Railroads,  |  159. 

IX  PROCEEDINGS  AND  RELIEF. 

Evidence  of  limitation,  see  Limitation  of  Ac- 
tions, |  197. 

ACCOUNT,  ACTION  ON. 

I  22.  Plaintiffs'  evidence,  In  an  action  on 
account,  held  sufficient.— Eclipse  Paint  &  Mfg. 
Co.  v.  New  Process  Roofing  &  Supply  Co.  (Tex. 
Civ.  App.)  532. 

ACCRUAL 

Of  right^ot  action,  see  Limitation  of  Actions, 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  Bee  Lim- 
itation of  Actions,  §  149. 

Operation  and  effect  of  admissions  as  evidence, 
see  Criminal  Law,  |}  406-421 ;  Evidence,  §g 
222-265. 

Operation  and  effect  of  admissions  as  ground  of 
estoppel,  see  Estoppel,  §§  68-92. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 

Accrual,  see  Limitation  of  Actions,  §§  53-59. 

Commencement  within  period  of  limitation,  see 
Limitation  of  Actions,  §  127. 

Concealment  of  cause  of  action,  see  Limitation 
of  Actions,  §§  100-104. 

Constitutional  guaranties  of  remedies,  see  Con- 
stitutional Law,  §  309. 

Jurisdiction  of  courts,  see  Courts. 
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Limitation  by  statute,  see  limitation  of  Ao- 

tions. 

Penal  and  qui  tarn  actions,  see  Penalties,  J  88. 
Pendency  of  action,  see  Abatement  and  Reviv- 
al, HU 

Action*  between  partiet  in  particular  relatione, 

See  Master  and  Servant,  ff  264-296;  Princi- 
pal and  Agent,-  {  47. 

Co-tenants,  see  Partition,  |f  17-85;  Tenancy 
in  Common,  g  38. 

Joint  debtors,  see  Contribution. 

Partners,  see  Partnership,  f  344. 

Action*  by  or  againtt  particular  clone*  of 
perron*. 

See  Brokers,  |  86 ;  Carriers,  §f  40-187,  217-230, 
238-381;  Executors  and  Administrators,  if 
426-143;  Husband  and  Wife,  If  205,  270; 
Street  Railroads,  {g  112-118;  Warehousemen, 

Connecting  carriers,  see  Carriers,  1 187. 
Partners,  see  Partnership,  gg  199-212. 
Stockholders,  see  Corporations,  gg  215,  259. 
Telegraph  or  telephone  company,  see  Telegraphs 

and  Telephones,  f  66. 
Trustees,  see  Trusts,  f  373. 

Particular  rouses  or  ground*  of  action. 


Judgment,  {  913;  Libel  and  Slander,  g  107; 
Money  Received;  Negligence,  fg  108-138; 
Nuisance,  if  44-53,  72;  Penalties,  f  83; 
Torts. 

Breach  of  contract,  see  Contracts,  g  333 ;  Sales, 
f  384 ;  Vendor  and  Purchaser,  f  329. 

Breach  of  contract  for  carriage  of  passengers, 
see  Carriers,  f  276. 

Breach  of  contract  of  agency,  see  Principal  and 
Agent,  I  47. 

Breach  of  contract  to  furnish  cars,  see  Carriers, 
f  69. 

Breach  of  warranty,  see  Sales,  ff  435,  441. 

Compensation  of  broker,  see  Brokers,  g  85. 

Delay  in  delivery  of  telegram,  Bee  Telegraphs 
and  Telephones,  g  66. 

Delay  in  transportation  or  delivery  by  carrier, 
see  Carriers,  g  104, 

Discharge  from  employment,  see  Master  and 
Servant,  g  35. 

Ejection  of  passenger,  see  Carriers,  f  381. 

Injuries  caused  by  excavation  in  street  by  rail- 
road, see  Railroads,  g  114. 

Injuries  caused  by  policeman,  see  Municipal 
Corporations,  g  178. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  gg  485,  486. 

Injuries  from  operation  of  street  railroad,  see 
Street  Railroads,  gg  112-118. 

Injuries  to  animals  caused  by  operation  of 
railroad,  see  Railroads,  gf  443-447. 

Injuries  to  passenger,  gee  Carriers,  gg  280-321. 

Injuries  to  persons  at  railroad  crossings,  see 
Railroads,  %  350. 

Injuries  to  persons  on  or  near  railroad  tracks, 
see  Railroads,  gf  396-401. 

Injuries  to  property  in  operation  of  railroad, 
see  Railroads,  g  222. 

Injuries  to  servant,  see  Master  and  Servant,  gg 
264 — 296. 

Loss  of  or  injury  to  shipment,  see  Carriers,  fg 
134,  137. 

Loss  of  or  injury  to  shipment  of  live  stock,  see 
Carriers,  gg  227-230. 

Penalties  for  violation  of  regulations  in  opera- 
tion of  railroad,  see  Railroads,  g  254. 

Pollution  of  water  course,  see  Waters  and  Wa- 
ter Courses,  g  74. 

Price  of  goods,  see  Sales,  g  354. 

Price  of  land,  see  Vendor  and  Purchaser,  fg 
303-315. 

Recovery  of  land  sold  by  vendor,  see  Vendor 
and  Purchaser,  gf  201-299. 


Recovery  of  price  paid  for  land,  see  Vendor 

and  Purchaser,  ff  339,  841. 
Rent,  see  Landlord  and  Tenant,  f  230. 
Services  of  child,  see  Parent  and  Child,  |  & 

Particular  form*  of  action. 
See  Account,  Action  on;  Replevin;  Trespass, 
f  52 ;  Trespass  to  Try  Title. 

Particular  form*  of  special  relief. 
See  Divorce;  Injunction;  Interpleader;  Parti- 
tion, ff  17-85;  Quieting  Title;  Specific  Per- 
formance. 

Construction  of  will,  see  Wills,  f  700. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  Quieting  Title. 

Dissolution  of  partnership,  see  Partnership,  f 
344. 

Enforcement  of  stockholder's  liability  for  cor- 
porate debts,  see  Corporations,  f  259. 

Establishment  and  enforcement  of  charity,  see 
Charities,  f  43. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Exemptions,  gg  116,  131. 

Establishment  and  enforcement  of  trust,  see 
Trusts,  g  373. 

Establishment  of  boundaries,  see  Boundaries, 
gg  35-48. 

Foreclosure  of  mortgage,  see  Chattel  Mortgages, 
gg  275-281 ;  Mortgages,  g  554. 

Reformation  of  written  instrument,  see  Ref- 
ormation of  Instruments. 

Removal  of  cloud  on  title,  see  Quieting  Title. 

Setting  aside  foreclosure,  see  Mortgages,  f  369: 

Setting  aside  fraudulent  conveyance,  see  Fraud- 
ulent Conveyances,  f  295. 

Trial  of  tax  title,  see  Taxation,  f  796. 

Particular  proceeding*  in  action*. 

See  Appearance:  Continuance;  Costs;  Dam- 
ages ;  Depositions ;  Evidence ;  Execution ; 
Judgment ;  Jury ;  Limitation  of  Actions ;  Par- 
ties; Pleading;  Process;  Removal  of  Causes; 
Trial;  Venue. 

Default,  see  Judgment,  f  134. 

Notice  of  action-,  see  Process,  f  f  96,  98. 

Offer  of  judgment,  see  Judgment,  f  72. 

Revival  of  judgment,  see  Judgment  f  870. 

Verdict,  see  Trial,  f  f  330,  335.  * 

Particular  remedie*  in  or  incident  to  action*. 
See  Attachment ;  Garnishment ;  Injunction ;  Set- 
off and  Counterclaim. 

Proceeding*  in  eaereUe  of  tpecial  or  limited 
juritdictiont. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  Justices'  courts,  see  Justices  of  the 
Peace,  ff  84-135. 

Review  of  proceeding*. 
See  Appeal  and  Error ;  Certiorari ;  Exceptions, 
Bill  of;  Judgment,  f  338;  Justices  of  the 
Peace,  f f  159,  174 ;  New  Trial 

I.  GROUNDS  AND  CONDITIONS  PRE- 
CEDENT. 

11.  A  cause,  of  action  held  to  be  the  wrong- 
ful invasion  of  a  private  right  for  which  law 
or  equity  affords  the  injured  person  redress 
agajnst  the  wrongdoer,  and  which  cannot  ac- 
crue until  a  wrong  has  been  committed. — S  per- 
ry v.  Cook  (Mo.  App.)  654. 

II.  NATURE  AND  FORM. 

Of  proceedings  on  petition  for  prohibition  order, 
see  Intoxicating  Liquors,  f  130. 

To  recover  fine  against  corporation,  see  Corpora- 
tions, f  533. 

f  25.  An  action  on  a  benefit  certificate  in 
which  a  party  interpleads  held  a  proceeding  in 
equity.— Blood  v.  Sovereign  Camp,  W.  O.  W. 
(Mo.  App.)  700. 
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I  27.  A  suit  (or  breach  of  a  marriage  con- 
tract ia  an  action  ex  contractu,  and  not  ex  de- 
licto, though  it  partakes  somewhat  of  the  char- 
acteristics of  the  latter.— Sperry  v.  Cook  (Mo. 
App.)  654. 

IH.  JOINDER,  SPLITTING,  CONSOLI- 
DATION. AND  SEVERANCE. 

|  53.  To  permit  a  surviving  partner  to 
urge  his  individual  interest  in  a  firm  demand 
as  a  counterclaim  in  a  suit  on  a  firm  debt, 
would  amount  to  the  splitting  of  a  cause 
of  action. — National  Handle  Co.  v.  Huffman 
(Mo.  App.)  690. 

IT.  COMMENCEMENT,  PROSECUTION, 
AND  TERMINATION. 

Effect  of  application  tor  new  trial  as  stay,  see 

New  Trial,  |  12. 

ACTION  ON  THE  CASE. 

See  Trespass,  |  52. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see  Injunction, 
i  16;  Specific  Performance,  I  5. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

Accrual  of  cause  of  action  for  damages  from 
failure  to  cut  Johnson  grass,  see  Limitation  of 
Actions,  |  55. 

I  8.  A  telephone  company  entitled  to  erect 
a  telephone  pole  in  premises  adjoining  plaintiff's 
held  not  liable  for  injuries  to  plaintiff  by  a 
burglar  entering  plaintiff's  house  by  means  of 
the  pole.— Jenkins  v.  Louisville  Home  Tele- 
phone Co.  (Ky.)  276. 

ADJUDICATION. 

Of  courts  in  general,  see  Courts,  §§  91,  117. 
Operation  and  effect  of  former  adjudication,  see 
Judgment,  |  743. 

ADMINISTRATION. 

Of  charity,  see  Charities,  %  43. 
Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. 
Of  estate  of  ward,  see  Guardian  and  Ward,  f  49. 
Of  trust  property,  see  Trusts,  f  234. 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  Evidence,  §5 
222-265. 

As  evidence  in  criminal  prosecutions,  see  Crimi- 
nal Law,  |{  406-421. 
In  pleading,  see  Pleading,  if  123-129. 
Judgment  on,  see  Judgment,  {  72. 

ADULTERATION. 

See  Food. 

ADVERSE  CLAIM. 

To  real  property,  see  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 
Against  remaindermen,  see  Life  Estates,  |  8. 
By  tenant  in  common,  see  Tenancy  in  Common, 
I  15. 

Under  mortgage,  see  Mortgages,  }  143. 


L  NATURE  AND  REQUISITES. 

(A)  ACQUISITION  OF  EIGHTS  BY  PRE- 
SCRIPTION IN  GENERAL. 

|  7.  A  grantee  of  a  purchaser  of  school  lands 
paying  one-fortieth  of  the  price  in  cash  is  in 
the  attitude  of  the  state,  and  no  limitation  can 
be  pleaded  against  him. — Hamman  v.  Presswood 
(Tex.  Civ.  App.)  1052. 

i  7.  Under  Sayles'  Ann.  Civ.  St.  1897, -art. 
3351,  no  adverse  possession  could  ripen  into 
title  to  land,  the  equitable  title  to  which  was  in 
the  county— Bell  County  v.  Felts  (Tex.  Civ. 
App.)  1065. 

!  13.  Requisites  of  adverse  possession  stated. 
—Chilton  v.  Comanianni  (Mo.)  1174. 

(B)  ACTUAL  POSSESSION. 
I  14.  One  living  on  a  tract  to  which  he  has 
title,  and  which  is  outside  of  the  claim  of  anoth- 
er, held  not  to  have  obtained  adverse  posses- 
sion of  land  within  the  Iatter's  elder  patent. — 
Bowling  v.  Breathitt  Coal,  Iron  &  Lumber  Co. 
(Ky.)  317. 

|  21.  Where  one  had  never  lived  on  a  160- 
acre  tract,  and  only  cultivated  a  few  acres 
thereof  in  connection  with  a  larger  tract  ad- 
jacent thereto,  his  possession  was  insufficient 
to  notify  the  owner  of  an  adverse  claim  there- 
to.— Callen  v.  Collins  (Tex.  Civ.  App.)  546. 

(F)  HOSTILE  CHARACTER  OF  POSSES- 
SION. 

I  79.  A  wife's  adverse  possession  of  prop- 
erty conveyed  to  her  husband  under  a  tax 
deed,  held  to  inure  to  the  benefit  of  the  com- 
munity; and,  even  if  an  unexecuted  order  for 
partition  of  the  property,  made  upon  the  grant- 
ing of  a  divorce,  operated  to  prevent  title  to 
the  whole  tract  from  vesting  in  the  community 
by  virtue  of  her  adverse  possession,  she  ac- 
quired title  to  one-half  of  the  tract  under  the 
tax  deed.— Callen  v.  Collins  (Tex.  Civ.  App.) 
546. 

f  79.  A  duly  recorded  tax  deed,  regular  on 
its  face,  is  sufficient  to  support  a  claim  of 
title  under  the  5-year  limitations.— Callen  v. 
Collins  (Tex.  Civ.  App.)  546. 

f  81.  A  married  woman's  deed,  though  not 
properly  acknowledged,  may  be  color  of  title 
to  support  a  plea  of  three  years'  limitation.— 
Veeder  v.  Gilmer  (Tex.  Civ.  App.)  584. 

I  82.  A  deed,  the  certificate  of  acknowledg- 
ment of  which,  as  recorded,  did  not  state  that 
the  grantor  was  known  to  the  acknowledging 
officer  as  the  person  who  signed  it,  held  insuffi- 
cient to  support  a  claim  by  adverse  possession 
under  the  5-year  limitations,  though  the  ac- 
knowledgment was  in  fact  proper.— Callen  v. 
Collins  (Tex.  Civ.  App.)  646. 

i  85.  The  possession  of  land  aa  between  the 
mortgagor  and  mortgagee  is  presumed  not  to 
be  adverse,  and  the  same  presumption  stands 
as  between  the  mortgages  and  the  purchaser 
of  the  mortgaged  property.— Stayton  v.  Hastain 
(Mo.)  763. 

I  85.  Where  a  married  woman's  deed,  im- 
properly acknowledged,  was  relied  on  as  color 
of  title,  evidence  that  the  deed  was  properly 
acknowledged  in  fact  was  admissible,  though 
the  right  of  action  to  correct  the  certificate 
was  barred  by  limitations.— Veeder  v.  Gilmer 
(Tex.  Civ.  App.)  584. 

II.  OPERATION  AND  EFFECT. 

(A)  EXTENT  OF  POSSESSION. 

f  98.  When  one  holding  land  adversely  for 
10  years  without  claiming  under  any  muniment 
of  title  fixing  the  boundaries  of  his  claim  may, 
under  the  statute,  assert  title  to  160  acres  there- 
of without  showing  actual  occupancy  of  the- 
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have  acquired  complete  title  to  a  part  of  the 
land  in  controversy  by  adverse  possession. — 
Hayward  Lumber  Co.  v.  Bonner  (Tex.  Civ. 
App.)  577. 

XH.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

|  114.  In  trespass  to  try  title,  held  that 
there  was  no  issue  as  to  defendant's  right  to 
the  land  by  limitations. — Taylor  v.  Davidson 
(Tex.  Civ.  App.)  1018. 

|  115.  Acta  of  ownership  of  timber  land  held 
not  to  constitute  adverse  possession  as  a  mat- 
ter of  law.— Chilton  v.  Comanianni  (Mo.)  1174. 

I  115.  Adverse  possession  should  be  adjudg- 
ed as  a  matter  of  law,  where  the  evidence  Ts 
wholly  insufficient  to  establish  such  possession 
as  the  law 'requires,  to  divest  the  true  owner's 
title.— Chilton  V.  Comanianni  (Mo.)  1174. 

I  116.  Evidence  in  a  partition  suit  held  to 
warrant  a  charge  on  adverse  possession  of  10 
yean.— Honea  v.  Arledge  (Tex.  Civ.  App.)  508. 

ADVERTISEMENT. 

Publication  of  process,  see  Process,  J  §  96,  98. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceedings  or  purposes. 
See  Continuance,  {  46. 

Appeal  in  forma  pauperis,  see  Appeal  and  Error, 
§  389. 

Continuance  in  criminal  prosecutions,  see  Crimi- 
nal Law,  |  603. 

Publication  of  process,  see  Process,  f  96. 

Verification  of  pleading,  see  Pleading,  If  291, 
301. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  Estoppel,  {{  37,  45. 

AGE. 

Hearsay  testimony  in  criminal  prosecution,  see 
Criminal  Law,  §  421. 

AGENCY. 

See  Principal  and  Agent. 

.AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Accrual  of  cause  of  action  for  damages  from 
failure  to  cut  Johnson  grass,  see  Limitation  of 
Actions,  |f  55,  59. 

Applicability  of  instructions  to  case  in  action 
against  railroad  for  permitting  Johnson  grass 
to  mature  on  right  of  way,  see  Trial,  f  252. 

Cure  of  error  in  instructions  in  action  against 
railroad  for  permitting  Johnson  grass  to  ma- 
ture on  right  of  .way  by  giving  other  instruc- 
tions, see  Trial,  f  296. 

§  8.  The  right  of  an  owner  of  land  con- 
tiguous to  a  railroad  right  of  way  to  recover 
the  damages  resulting  from  a  violation  of 
Laws  1901,  p.  283,  c.  117,  prohibiting  railroads 
from  permitting  Johnson  grass  to  mature  on 
their  right  of  way,  determined.— International 


117.— International  &  G.  N.  R.  Co.  Doep- 
penschmidt  (Tex.  Civ.  App.)  928. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  gf  430,  433. 

AIDERS  AND  ABETTORS. 

Criminal  responsibility,  see  Criminal  Law,  H 
75,82. 

ALIBI. 

Instructions  on  issue  of,  see  Criminal  Law,  | 

775. 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  Perpetuities. 

.  ALTERATION. 

Of  geographical  or  political  divisions,  see  Mu- 
nicipal Corporations,  f  43. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

Of  pleading  affecting  limitations,  see  Limita- 
tion of  Actions,  1 127. 

In  particular  remedie*  or  special  jurisdictions. 
See  Parties,  if  80,  84. 

Of  particular  acts,  instruments,  or  proceedings. 
See  Indictment  and  Information,  |  160. 
Confession  of  faith,  see  Religious  Societies,  f  5. 
Motion  in  arrest  of  judgment  in  a  criminal 

prosecution,  see  Criminal  Law,  g  974. 
Pleading,  see  Pleading,  §i  239-248. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  §  655. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Error,  f 
46;  Courts,  {  231. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Game. 

Applicability  of  instructions  to  case  in  prosecu- 
tion for  poisoning  horses,  see  Criminal  Law,  f 
814. 

Carriage  of  live  Btock,  see  Carriers,  ft  217-230. 

Injuries  from  operation  of  railroads,  Bee  Rail- 
roads, fg  411-447. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence in  prosecution  for  poisoning  horses,  see 

'  Criminal  Law,  g  763. 

Liability  for  death  of  hogs  caused  by  drinking 
oil  allowed  to  flow  into  water  course,  see  Wa- 
ters and  Water  Courses,  gg  69,  74. 

Regulations  as  to  sale  of  food  for  domestic 
animals,  see  Food,  gg  7,  16. 

Validity  of  contract  for  sale  of  glandered  mules, 
see  Sales,  &  48. 

f  45.  Evidence  in  a  prosecution  for  poison- 
ing horses  held  admissible.— Minor  v.  State 
(Tex.  Civ.  App.)  860. 
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ANSWER. 

In  pleading,  aee  Equity,  }  206;  Pleading,  if 
111-129. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  BUI  of;  New  Trial. 
Appellate  jurisdiction  of  particular  courts,  see 

Courts,  f|  223,  231. 
Costs,  see  Costs,  f  238. 

Taking  of  appeal  as  constituting  appearance, 
see  Appearance,  {  9. 

Review  in  special  proceeding*. 
See  Bankruptcy,  |  841. 

Condemnation  proceedings,  see  Eminent  Do- 
main, H  257,  262. 

For  appointment  of  guardian  for  insane  person, 
see  Insane  Persons,  §  33. 

To  establish  drain,  see  Drains,  f  86. 

Review  of  criminal  prosecution*. 
See  Criminal  Law,  gf  1032-1186;  Homicide,  I 
340. 

Review  of  proceeding*  of  justices  of  the  peace. 
See  Justices  of  the  Peace,  if  169,  174. 

Review  of  proceeding*  of  nonjudicial  officer*  or 
bod%e*. 

Assessors  of  taxes,  see  Taxation,  {  497. 

XL  NATURE  AND  GROUNDS  OF  AP- 
PELLATE JURISDICTION. 

|  19.  In  an  action  fay  the  pledgor  of  notes 
secured  by  a  trust  deed  which  was  foreclosed  by 
the  pledgee  who  purchased  the  property  to  have 
title  to  the  property  decreed  in  plaintiff  and  for 
an  accounting,  the  rights  of  the  parties  there- 
to need  not  be  considered  ou  appeal  where  plain- 
tiff at  trial  accepted  a  conveyance  of  the  prop- 
erty covered  by  the  trust  deed.— Nevlus  v.  Moore 
(Mo.)  43. 

I  20.  Where  the  circuit  court,  on  appeal 
from  the  probate  court,  had  no  jurisdiction  of 
a  question  raised  in  the  probate  court,  because 
the  probate  court  had  no  jurisdiction  thereof, 
the  Court  of  Appeals  would  have  no  jurisdic- 
tion to  decide  the  question  on  appeal  from  the 
circuit  court— In  re  Wood's  Estate  (Ma  App.) 
635. 

III.  DECISIONS  REVIEWABLE. 

(C)  AMOUNT  OR  VALUE  IN  CONTRO- 

VERSY. 

I  46.  Under  Rev.  St.  1895,  art  996,  the 
Court  of  Civil  Appeals  has  no  jurisdiction  of 
an  appeal  from  the  county  court  in  a  case  orig- 
inating in  a  justice's  court,  where  the  amount 
in  controversy  was  less  than  SlOO— Miller  v. 
Black  (Tex.  Civ.  App.)  559. 

(D)  FINALITY  OF  DETERMINATION. 

f  80.  A  judgment  held  not  a  final  judgment, 
from  which  an  appeal  would  lie.— Oklahoma 

liS  *  T'  Ry'  Co'  Y'  Magee  ^Ttx'  ciT-  App-> 

I  82.  An  order  vacating  a  judgment  against 
defendant  on  service  by  publication  in  a  pro- 
ceeding under  Rev.  St.  1895,  c  17,  tit.  30,  art. 
1375,  »eW  an  interlocutory  order  from  which 
no^appeal  lies.— Wolf  v.  Sahm  (Tex.  Civ.  App.) 

(E)  NATURE,  SCOPE,  AND  EFFECT  OF 

DECISION. 

I  94.  An  order  of  the  chancery  court  re- 
manding a  cause  to  the  circuit  court  is  not 
appealable.— Gilbert  v.  Shaver  (Ark.)  833. 


IV.  RIGHT  OF  REVIEW. 

(A)  PERSONS  ENTITLED. 

I  146.  Where  the  matters  involved  in  a  cross- 
action  between  defendants  are  not  so  connected 
with  the  original  suit  as  to  make  it  necessary 
that  plaintiffs  be  made  parties  on  appeal,  an 
appeal  may  be  taken  from  a  judgment  in  the 
cross-action  alone.— Taylor  v.  Davidson  (Tex. 
Civ.  App.)  1018. 

(B)  ESTOPPEL,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT. 
Waiver  of  right  in  proceedings  for  appointment 
of  guardian  for  Insane  persons,  see  Insane 
Persons,  i  33.  1 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  ISSUES  AND  QUESTIONS  IN  LOWER 
COURT. 

i  1TL  Where  a  fact  is  admitted  at  the  trial, 
and  the  case  is  submitted  by  both  parties  on 
that  theory,  a  different  theory  as  to  the  facts 
admitted  may  not  be  advanced  on  appeal- 
Parker- Washington  Co.  v.  Cole  (Mo.  App.)  118. 

5  174.  A  defendant  who  does  not  move  under 
Kirby's  Dig.  {  6011,  that  a  third  party  be  made 
a  party  plaintiff,  cannot  contend  for  the  first 
time  on  appeal  that  such  party  was  the  proper 
party  to  sue.— Chnnman  &  Dewey  Land  Co. 
v.  Wilson  (Ark.)  89L 

(B)  OBJECTIONS  AND  MOTIONS,  AND 
RULINGS  THEREON. 

g  205.  The  exclusion  of  evidence  will  not 
be  reviewed  on  appeal,  where  no  statement 
was  made  or  tendered  as  to  what  was  proposed 
to  be  proved  by  the  witness.— Salts  v.  Pruden- 
tial Ins.  Co.  (Mo.  App.)  714. 

I  206.  Where  a  question  was  objected  to  as 
requiring  evidence  not  admissible,  under  the 

E leadings,  and  the  answer  thereto,  which  was 
earsay,  was  not  itself  excepted  to,  judgment 
cannot  be  reversed  because  of  the  improper  an- 
swer.—Barr  v.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo. 
App.)  111. 

I  207.  An  objection  to  an  alleged  improper 
remark  of  counsel  cannot  be  raised  for  the 
first  time  on  appeal.— Meddock  v.  Williams 
(Ark.)  842. 

|  209.  The  failure  of  an  assignee  of  tax  bills 
issued  in  payment  for  the  paving  of  a  street 
to  prove  the  assignment  may  be  urged  on  ap- 
peal, although  the  matter  was  not  specially 
called  to  the  attention  of  the  trial  court— Cush- 
ing  v.  Hartwig  (Mo.  App.)  109. 

I  216.  In  an  action  by  one  maker  of  notes 
against  the  other  for  contribution,  a  plea  that 
plaintiff  promised  to  save  defendant  harmless 
from  the  payment  thereof  was  a  defense,  and 
the  failure  to  charge  thereon  was  not  affirma- 
tive error,  but  merely  an  omission,  of  which 
defendant  could  not  complain  on  appeal  where 
he  failed  to  request  a  special  charge  on  such 
issue. — Dyer  v.  Adams  (Tex.  Civ.  App.)  946. 

I  232.  A  ground  of  objection  to  evidence  not 
called  to  the  attention  of  the  trial  court  will 
not  be  considered  on  appeal.— Briscoe  v.  Metro- 
politan St  Ry.  Co.  (Mo.)  1162. 

(C)  EXCEPTIONS. 
I  248.  While  parties  have  a  right  to  have  ob- 
jections passed  on,  they  must,  if  they  desire  to 
stand  on  such  right,  preserve  it  by  proper  ex- 
ception.—Parker-Washington  Co.  v.  Cole  (Mo. 
App.)  118. 

S  248.  Where  the  error  complained  of  ap- 
pears on  the  face  of  the  record,  it  will  be  con- 
sidered on  appeal,  though  no  exceptions  were 
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taken  to  the  ruling  of  the  court— Union  Brew- 
ing Co.  v.  Ehlhardt  (Mo.  App.)  1193. 

|  255.  Objections  to  the  rulings  of  the  court 
on  the  allowance  of  amendments  must  be  saved 
by  exceptions,  or  they  are  not  reviewable.— 
Union  Brewing  Co.  v.  Ehlhardt  (Mo.  App.) 
1193. 

I  256.  The  rule  that  an  exception  must  be 
preserved  to  the  striking  out  of  a  pleading  by 
bill  of  exceptions  held  not  to  apply,  where  the 
motion  to  strike  out  is  equivalent  to  a  demur- 
rer.—Union  Brewing  Co.  v.  Ehlhardt  (Mo.  App.) 
1193. 

|  263.  An,  appellant  cannot  complain  of  an 
erroneous  instruction,  where  he  takes  no  ex- 
ception to  the  overruling  of  his  objection  to  the 
same— American  Fire  Ins.  Co.  v.  Haynie  (Ark.) 
825. 

|  267.  A  defendant  in  error  not  excepting  to 
findings  or  judgment  as  required  by  Rev.  St, 
1895,  art.  1333,  as  amended  by  Laws  1899,  p. 
190,  c.  Ill,  held  not  entitled  to  raise  questions 
relating  thereto  for  review  by  cross-assignment. 
— Meisner  v.  Taylor  (Tex.  Civ.  App.)  1014. 

I  268.  Where  the  court  found  the  facta  as 
established  by  the  nndisputed  testimony,  the 
question  whether  the  facts  warranted  the  judg- 
ment is  one  of  law.— Maryland  Casualty  Co.  v. 
Ballard  County  Bank  (Ky.)  301. 

(D)  MOTIONS  FOR  NEW  TRIAL. 

|  281.  Unless  error  is  complained  of  or  point- 
ed out  in  the  motion  for  new  trial,  it  will  not 
be  considered  for  the  first  time  on  appeal,  unless 
it  goes  to  the  jurisdiction  of  the  court  or  to  the 
total  failure  to  show  a  cause  of  action.— Street 
v.  School  Dist  of  St  Joseph  (Mo.)  1159. 

{  296.  A  motion  for  a  new  trial  is  not  a 

Ererequisite  to  review  the  ruling  on  a  motion 
led  after  judgment  to  set  aside  the  judgment 
and  recall  au  execution.— Graff  v.  Dougherty 
(Mo.  App.)  ,661. 

VX  PARTIES. 

f  327.  Persons  named  in  a  cross-plea  should 
be  made  parties  on  appeal  from  a  judgment 
which  they  were  interested  in  maintaining. — 
Frazier  v.  Weinman  (Tex.  Civ.  App.)  904. 

I  334.  Under  Civ.  Code  Prac.  {§  734,  739, 
740,  745,  where  a  successful  plaintiff  died  after 
judgment  and  before  appeal,  the  appeal  was  not 
subject  to  dismissal  because  appellant  did  not 
make  the  devisees  of  the  land  in  controversy 
parties;  the  proper  procedure  being  to  revive 
the  action  in  the  court  of  appeals  as  provided 
bisection  767.— Buchanan  v.  Boyd's  Ex'r  (Ky.) 

VII.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(C)  PAYMENT  OF  FEES  OR  COSTS,  AND 
BQNDS  OR  OTHER  SECURITIES. 

8  376.  An  appeal  bond  executed  on  appeal 
from  a  judgment  in  a  cross-action  between  de- 
fendants, which  ran  to  only  one  of  plaintiffs  in 
the  original  suit,  did  not  perfect  tne  appeal  as 
to  such  plaintiffs.— Taylor  v.  Davidson  (Tex. 
Civ.  App.)  1018. 

§  3S9.  An  affidavit  for  an  appeal  in  forma 
pauperis  held  insufficient  to  confer  jurisdiction 
on  appeal. — Wilkins  v.  St.  Louis  Southwest- 
ern Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  1104. 

(D)  WRIT  OF  ERROR,  CITATION.  OR 
NOTICE. 

|  430.  The  appellate  court  held  not  to  have 
jurisdiction ;  notice  of  appeal  not  having  been 
given  on  the  overruling  of  motion  for  new  trial. 
— Eclipse  Paint  &  Mfg.  Co.  v.  New  Process 
Roofing  &  Supply  Co.  (Tex.  Civ.  App.)  532. 


VXXX.  EFFECT  OF  TRANSFER  OF 
CAUSE  OR  PROCEED  IH  OS 
THEREFOR. 

Taking  of  appeal  as  constituting  appearance, 
see  Appearance,  §  9. 

X.  RECORD  AND  PROCEEDINGS  HOT 
nr  RECORD. 

(A)  MATTERS  TO  BE  SHOWN  BY  REC- 
ORD. 

i  493.  An  appeal  from  a  judgment  of  the 
county  court,  on  appeal  from  a  justice,  will 
be  dismissed,  unless  it  affirmatively  appears 
that  the  county  court  had  jurisdiction. — Joy  v. 
Hatfield  (Tex.  Civ.  App.)  566. 

f  499.  The  grounds  of  objection  to  the  exclu- 
sion of  testimony  should  be  shown  by  the  bill  of 
exceptions  in  order  to  make  the  assignment  of 
error  in  excluding  the  testimony  available  on 
appeal.— I rvin  v.  Johnson  (Tex.  Civ.  App.)  1085. 

(C)  NECESSITY  OF  BILL  OF  EXCEP- 
TIONS, CASE,  OR  STATEMENT 
OF  FACTS. 
{  544.  A  motion  to  set  aside  a  judgment 
on  the  ground  of  fraud  held  not  a  pleading 
and  not  a  part  of  the  record  proper,  and  a  rul- 
ing thereon  is  reviewable  only  when  preserved 
in  a  bill  of  exceptions. — Graff  v.  Dougherty 
(Mo.  App.)  661. 

{  544.  Denial  in  the  circuit  court  of  an  ore 
tenus  motion  for  leave  to  amend  the  statement 
of  the  account  sued  on  In  justice's  court  pre- 
sents a  matter  of  exception  merely,  and  is  not 
reviewable  in  the  absence  of  a  bill  of  exceptions. 
—Union  Brewing  Co.  v.  Ehlhardt  (Mo.  App.) 
1193. 

f  544.  An  error  in  a  judgment  given  solely 
on  the  pleadings  is,  as  a  general  rule,  review- 
able on  appeal  without  a  bill  of  exceptions.— 
Union  Brewing  Co.  v.  Ehlhardt  (Mo.  App.) 
1193. 

I  554.  In  the  absence  of  a  statement  of  facta, 
the  failure  of  the  trial  judge  to  file,  on  request 
by  one  of  the  parties,  his  conclusions  of  law  and 
fact  usually  necessitates  a  reversal. — Werner 
Stave  Co.  v.  Smith  (Tex.  Civ.  App.)  247. 

(D)  CONTENTS,  MAKING,  AND  SETTLE- 
MENT OF  CASE  OR  STATEMENT 
OF  FACTS. 

I  560.  A  statement  of  facts  held  to  violate 
the  statute  as  not  in  narrative  form,  and  will 
be  stricken  out — J.  G.  Murphy  &  Co.  v.  Dun- 
man  (Tex.  Civ.  App.)  240. 

(H)  TRANSMISSION,  FILING,  PRINTING, 
AND  SERVICE  OF  COPIES. 

|  624.  An  agreement  between  parties  extend- 
ing the  time  for  filing  the  transcript  on  appeal 
beyond  90  days  required  by  statute  entitles 
appellant  only  to  a  reasonable  time  after  the 
expiration  of  the  time. — Stokes  v.  Wilmeth 
(Tex.  Civ.  App.)  948. 

|  624.  An  appellant  held  to  have  unreason- 
ably delayed  filing  the  transcript  under  an  agree- 
ment entitling  him  to  a  reasonable  time  after 
expiration  of  the  90  days  prescribed  by  stat- 
ute.—Stokes  v.  Wilmeth  (Tex.  Civ.  App.)  948. 

(I)  DEFECTS,  OBJECTIONS.  AMEND- 
MENT, AND  CORRECTION. 

I  655.  Where  a  judgment  was  reversed  for 
an  error  of  law,  held  unnecessary  to  pass  upon 
a  motion  to  strike  out  the  statement  of  facts.— 
Reeder  v.  Eidson  (Tex.  Civ.  App.)  948. 

(J)  CONCLUSIVENESS  AND  EFFECT,  IM- 
PEACHING AND  CONTRADICTING. 

!  664.  No  error  in  the  admission  of  testi- 
mony set  out  in  a  bill  of  exceptions  is  shown. 
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when  the  statement  of  facts  falls  to  show  that 
such  testimony  was  admitted.— Morris  v.  Moon 
(Tex.  Civ.  App.)  1063. 

(K)  QUESTIONS  PRESENTED  FOR 
REVIEW. 

|  600.  A  bill  of  exceptions  complaining  of 
the  exclusion  of  evidence  should  set  forth  suf- 
ficient proper  evidence  to  enable  the  court  to 
say  that  there  was  errdr.— Hackbarth  v.  Gordon 
(Tex.  Civ.  App.)  591. 

I  692.  The  refusal  of  the  court  to  admit  cer- 
tain testimony  will  not  be  considered  on  ap- 
peal where  the  bill  of  exceptions  fails  to  show 
what  the  answer  of  the  witness  would  have 
been  to  the  question,  or  what  appellant  ex- 
pected to  show  by  the  witness.— Ha taf eld  v. 
Walsh  (Tex.  Civ.  App.)  525. 

{  692.  An  assignment  of  error  in  excluding 
certain  questions  cannot  be  sustained  on  appeal, 
where  the  bill  of  exceptions  did  not  show  what 
the  answer  thereto  would  have  been. — Irvin  ▼. 
Johnson  (Tex.  Civ.  App.)  1085. 

f  695.  In  order  to  review  the  sufficiency  of 
the  evidence  to  support  a  verdict,  appellant's 
transcript  must  contain  all  the  evidence;  it 
not  being  sufficient  to  state  in  the  abstract 
what,  in  his  opinion,  the  evidence  proved. — 
Da  vies  v.  Boyers  (Mo.  App.)  631. 

|  699.  Instructions  appearing  to  have  been 
given  will  not  be  reviewed  where  the  appeal 
record  does  not  show  the  party  who  asked  them. 
— Dando  v.  Home  Telephone  Co.  (Mo.  App.) 
644. 

(L)  MATTERS  NOT  APPARENT  OF 
RECORD. 

I  712.  Where  the  record,  on  appeal  from  a 
judgment  entered  under  warrant  of  attorney 
with  power  to  confess  judgment,  does  not  show 
whether  or  not  evidence  was  heard  in  entering 
judgment,  the  recital  of  the  judgment  in  that 
regard  is  conclusive.— First  Nat.  Bank  v.  White 
(Mo.)  36. 

S  714.  Where,  in  a  suit  on  a  liquor  dealer's 
bond,  the  statement  of  facts  on  appeal  did  not 
contain  a  copy  of  the  bond  offered  in  evidence, 
the  appellate  court  could  not  regard  the  bond 
set  out  in  the  petition  as  supplying  the  omis- 
sion.—Hillman  v.  Gallagher  (Tex.  Civ.  App.) 
505. 

XI.  ASSIGNMENT  OF  ERRORS. 

I  730.  An  assignment  of  error  held  too  gen- 
eral to  be  considered.— Drewery  v.  El  Paso  Elec- 
tric Ry.  Co.  (Tex.  CiT.  App.)  1061. 

I  736.  Certain  assignments  of  error  held  im- 
properly grouped. — Johnson  v.  Hulett  (Tex.  Civ. 
App.)  257. 

|  736.  An  assignment  of  error  held  multi- 
farious, and  not  to  be  considered  on  appeal- 
Mitchell  v.  Boyce  (Tex.  Civ.  App.)  1016. 

S  736.  An  assignment  of  error  which  em- 
braces two  or  more  questions  which  are  not  re- 
lated will  not  be  considered  where  appellant  ob- 
jects thereto.— Land  v.  Roby  (Tex.  Civ.  App.) 
1057. 

S  739.  Assignments  of  error  on  appeal  held 
insufficient  for  consideration.— Freeman  v.  Puck- 
ett  (Tex.  Civ.  App.)  514. 

|  739.  An  assignment  of  error  complaining 
of  the  charge  as  an  entirety  is  too  general.— 
International  &  G.  N.  R.  Co.  v.  Biles  ft  Ruby 
(Tex.  Civ.  App.)  952. 

f  742.  References  to  the  record  cannot  take 
the  place  of  statements  in  support  of  assign- 
ments of  error.— Johnson  v.  Hulett  (Tex.  Civ. 
App.)  257. 

|  742.  In  the  absence  of  a  statement  under 
an  assignment  of  error  complaining  of  the  re- 


fusal to  give  a  charge  showing  the  pertinency 
of  the  charge,  the  assignment  will  be  overruled. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  v.  James 
(Tex.  Civ.  App.)  269. 

|  742.  Though  an  assignment  of  error  states 
a  reason  why  the  action  of  the  court  is  claimed 
to  be  erroneous,  other  reasons  urged  in  the 
proposition  germane  to  the  assignment  may  be 
considered.— Missouri,  E.  ft  T.  Ry.  Co.  of  Texas 
v.  James  (Tex.  Civ.  App.)  269. 

{  742.  An  assignment  of  errors  held  not  in 
compliance  with  the  rules.— Southwestern  Tele- 
graph ft  Telephone  Co.  t.  Younger  (Tex.  Civ. 
App.)  530. 

|  742.  In  the  absence  of.  a  certain  showing 
in  the  statement  accompanying  the  proposition 
under  an  assignment  of  error,  the  assignment 
held  to  be  overruled.— Haunt  v.  James  Cravens 
ft  Co.  (Tex.  Civ.  App.)  541. 

|  742.  An  assignment  of  error,  followed  by 
an  abstract  proposition  of  law  and  no  state- 
ment, will  not  be  considered. — Broussard  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

|  742.  Where  a  proposition  following  an  as- 
signment of  error,  multifarious  in  its  state- 
ment of  error,  is  general  and  abstract,  the  prop- 
osition cannot  be  considered.— Broussard  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  687. 

f  742.  A  statement,  under  a  proposition  of 
law  following  an  assignment  of  error,  consist- 
ing of  "See  plaintiffs  first-amended  original 
petition,"  is  not  such  a  statement  as  is  re- 
quired by  the  rules.— Broussard  v.  South  Texas 
Rice  Co.  (Tex.  Civ.  App.)  587. 

{  742.  A  proposition  on  appeal  held  not 
germane  to  an  assignment  of  error  so  that  a 
question  sought  to  be  raised  by  the  proposition 
would  not  be  decided.— Houston  ft  T.  C.  R. 
Co.  r.  Lenta  (Tex.  Civ.  App.)  948. 

f  742.  Assignments  of  error  must  be  over- 
ruled when  not  briefed  in  accordance  with  the 
rules,  in  that  they  are  not  accompanied  by  ap- 
propriate propositions  which  are  not  within  the 
assignments  themselves.— International  &  G. 
N.  R.  Co.  v.  Biles  ft  Ruby  (Tex.  Civ.  App.) 
952. 

|  742.  Assignments  of  error  containing  more 
than  one  proposition  cannot  be  submitted  as 
propositions.— International  ft  G.  N.  R.  Co.  t. 
White  (Tex.  Civ.  App.)  958. 

§  742.  An  assignment  of  error  not  in  com- 
pliance with  the  rules  for  briefing,  in  that  it 
was  not  followed  by  such  a  statement  as  would 
enable  the  Supreme  Court  to  intelligently  pass 
upon  it,  will  not  be  considered  on  appeal. — 
Irvin  v.  Johnson  (Tex.  Civ.  App.)  1085. 

|  743.  It  is  not  sufficient  to  refer  to  the  bill 
of  exceptions  for  the  facts  necessary  to  consider 
an  assignment  of  error.— Taylor  v.  Davidson 
(Tex.  Civ.  App.)  1018. 

§  743.  Defects  in  assignment  of  error  for  not 
stating  in  substance  the  facts  necessary  for  its 
consideration  cannot  be  supplied  by  reference 
to  the  record.— Vann  v.  Denson  (Tex.  Civ.  App.) 
1020. 

§  743.  References  to  the  record  do  not  com- 
ply with  the  rule  that  an  assignment  of  error 
must  be  supported  by  a  statement— Mumme  v. 
Gates  (Tex.  Civ.  App.)  1046. 

§  751.  An  assignment  of  error  in  not  sus- 
taining objection  to  a  question  to  a  witness 
must  be  overruled  where  an  explanation  to  the 
bill  of  exceptions  shows  that  the  question  was 
not  in  fact  asked  or  answered. — International 
ft  G.  N.  R.  Co.  v.  Biles  &  Rnby  (Tex.  Civ. 
App.)  952. 

XII.  BRIEFS. 

I  758.  Where  a  proposition  under  an  assign- 
ment of  error  is  "A  verdict  based  on  testimony 
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|  758.  An  assignment  not  sustained  because 
of  an  insufficient  brief.— Stark  v.  Burkitt  (Tex. 
Civ.  App.)  938. 

I  758.  The  court  on  appeal  will  not  exam- 
ine the  statement  of  facts  to  ascertain  the  rele- 
vancy of  rejected  evidence,  but  its  materiality 
.  must  appear  from  some  statement  contained  in 
the  brief  of  appellant.— Land  v.  Eoby  (Tex.  Civ. 
App.)  1057. 

f  760.  Where  the  correctness  of  an  assign- 
ment depends  on  the  evidence,  and  the  brief 
does  not  refer  to  where  the  evidence  relating 
to  the  matter  can  be  found,  nor  state  any  such 
evidence,  the  assignment  will  be  overruled. — 
Stark  v.  Burkitt  (Tex.  Civ.  App.)  939. 

f  773.  An  appeal  dismissed  for  the  failure 
to  file  briefs  in  time.— Ft.  Worth  &  R.  G.  Ry. 
Co.  v.  Windham  (Tex.  Civ.  App.)  248. 

XV.  HEARING  AND  REHEARING. 

8  832.  Where  the  Supreme  Court  determined 
without  reference  to  Sayles'  Ann.  Civ.  St  1897, 
art.  1699,  that  article  2046  did  not  secure  to  an 
unmarried  illegitimate  daughter  a  right  to  oc- 
cupy decedent's  homestead,  the  remedy  was  by 
rehearing  in  the  Supreme  Court.— Hayworth  v. 
Williams  (Tex.  Civ.  App.)  1138. 

XVI.  REVIEW. 

(A)  SCOPE  AND  EXTENT  IN  GENERAL. 

§  846.  Where  the  trial  court  filed  no  conclu- 
sions, it  was  the  duty  of  the  appellate  court  to 
sustain  the  judgment  if  it  was  admissible  to 
render  the  same  on  any  theory  of  the  evidence. 
— Guerra  v.  Rodriguez  (Tex.  Civ.  App.)  593. 

i  852.  Where  the  decree  was  based  on  a 
valid  bill  of  sale,  and  not  on  a  prior  mortgage, 
the  invalidity  of  the  mortgage,  Decause  of  de- 
fective acknowledgment,  was  immaterial.— Mc- 
Comb  v.  Judsonia  State  Bank  (Ark.)  844. 

8  863.  On  plaintiff's  appeal  from  the  order 
sustaining  defendant's  plea  of  privilege  and 
transferring  the  case  to  another  county  after 
the  judgment  against  defendant  had  been  va- 
cated, no  ruling  except  the  specific  question  as 
to  the  propriety  of  sustaining  the  plea  of  privi- 
lege will  be  considered.— Wolf  v.  Sahm  (Tex. 
Civ.  App.)  1114. 

|  863.  On  an  appeal  from  an  order  sustain- 
ing defendant's  plea  of  privilege  to  be  sued  in 
another  county  after  vacating  a  judgment 
against  him  taken  on  service  by  publication,  a 
ruling  as  to  the  insufficiency  of  the  service  by 
publication  which  was  not  relied  upon  in  that 
part  of  plaintiff's  brief  relating  to  the  order  sus- 
taining the  plea  of  privilege  will  not  be  con- 
sidered on  appeal.— Wolf  v.  Sahm  (Tex.  Civ. 
App.)  1114. 

(C)  PARTIES  ENTITLED  TO  ALLEGE 
ERROR. 

I  877.  Where  the  appeal  was  only  from  the 
judgment  in  a  cross-action  between  defendants, 
errors  between  appellant  and  plaintiffs  in  the 
original  suit  will  not  be  considered  on  appeal. — 
Taylor  v.  Davidson  (Tex.  Civ.  App.)  1018. 

§  882.  Error  in  a  charge  given  for  defendants 
held  not  invited  by  error  in  a  charge  given  for 
plaintiff,  which  defendant's  charge  was  given 
to  amplify.— Paris  Grocer  Co.  v.  Burks  (Tex. 
Civ.  App.)  552. 

f  883.  Appellant  held  not  entitled  to  com- 
plain that  he  was  not  permitted  to  reargue  the 
case  after  the  giving  of  a  second  set  of  in- 


to show  when  a  writ  was  returned  to  the 
clerk's  office  from  which  it  issued,  it  will  be 
presumed  that  the  sheriff  did  his  duty  and 
made  a  return  at  the  proper  time.— Van  Natta 
v.  Harroun  Real  Estate  Co.  (Mo.)  738. 

|  907.  In  view  of  the  record  on  appeal  in 
an  equity  suit  failing  to  show,  among  other 
things,  a  direction  to  the  clerk  to  copy  a  deposi- 
tion as  authorized  by  Rev.  St  1899,  8  866 
(Ann.  St.  1906,  p.  815),  the  Supreme  Court  will 
not  affirm  the  judgment  because  the  deposition 
was  not  set  out  in  the  bill  of  exceptions. — Black 
v.  Epstein  (Mo.)  754. 

I  907.  Where  there  is  nothing  before  the  ap- 
pellate court  but  the  pleadings  and  judgment, 
the  latter  will  be  affirmed,  unless  on  the  face 
of  the  pleadings  error  is  affirmatively  shown.— 
Montague  W.  H.  Kolkmeyer  &  Co.  (Mo. 
App.)  637. 

|  907.  In  the  absence  of  a  statement  of  facts, 
it  will  be  presumed  that  the  facts  supported 
the  judgment.— Garza  v.  Cotton  (Tex.  Civ.  App.) 
212. 

I  907.  Presumptions  as  to  the  evidence  in 
absence  of  a  statement  of  fact,  stated.— Garza 
v.  Cotton  (Tex.  Civ.  App.)  212. 

|  916.  Every  allegation  in  the  petition  which 
is  well  pleaded  is  to  be  assumed  as  absolutely 
true,  even  if  defectively  pleaded,  when  the  case 
is  before  the  appellate  court  solely  on  that  peti- 
tion, after  verdict  and  judgment — Reisel  v.  Win- 
sor  (Mo.  App.)  1186. 

I  930.  It  will  be  inferred  that  the  jury  as- 
sessed the  damages  according  to  the  case  prov- 
ed and  the  instructions  of  the  trial  court— St 
Louis,  S.  F.  &  T.  Ry.  Co.  v.  Hutson  &  Brown 
(Tex.  Civ.  App.)  213. 

I  931.  It  will  be  presumed  that  the  trial 
judge  did  not  consider  testimony  improperly 
admitted,  where  he  stated  that  he  would  not 
consider  improper  testimony,  unless  it  affirm- 
atively appears  from  the  findings  that  such  tes- 
timony was  considered. — Edwards  v.  White 
(Tex.  Civ.  App.)  914. 

I  934.  Under  a  partition  decree,  no  presump- 
tion held  to  arise  that  the  court  determined  that 
the  land  was  capable  of  partition.— Fagan  v. 
Fagan  (Tex.  Civ.  App.)  550. 

(F)  DISCRETION  OF  LOWER  COURT. 

8  965.  Change  of  venue  is  largely  in  the  trial 
court's  discretion,  and  its  action  will  not  be  re- 
viewed unless  it  results  in  injustice  or  is  con- 
trary to  law.— Wolf  v.  Sahm  (Tex.  Civ.  App.) 
1114. 

8  979.  A  motion  for  a  new  trial  being  address- 
ed largely  to  the  discretion  of  the  trial  judge, 
an  appellate  court  is  reluctant  to  interfere  with 
the  exercise  of  such  discretion,  particularly  when 
the  case  turns  on  the  weight  of  evidence.— Ter- 
penning  v.  Nicholls  (Mo.  App.)  688. 

8  983.  The  determination  of  the  chancellor  in 
his  discretion  as  to  the  time  in  which  a  debtor 
must  redeem  from  a  sale  under  a  trust  deed  se- 
curing the  debt  will  not  be  disturbed  in  the 
absence  of  abuse  of  discretion.— Duncan  v. 
Home  Co-operative  Co.  (Mo.)  733. 

(G)  QUESTIONS  OF  FACT,  VERDICTS, 

AND  FINDINGS. 

8  994.  The  appellate  court  held  to  have  noth- 
ing to  do  with  the  question  of  credibility  of 
witnesses.— West  v.  Houston  Oil  Co.  of  Texas 
(Tex.  Civ.  App.)  228. 
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f  994;  It  is  the  jury's  province  to  pass  upon 
the  credibility  of  witnesses. — Williams  v.  Hen- 
nefield  (Tex.  Civ.  App.)  567. 

8  999.  An  issue  as  to  tbe  performance  of 
a.  contract  having  been  properly  submitted  to 
tbe  jury  on  the  evidence,  the  defeated  parties 
are  concluded  by  the  verdict.— Montgomery  t. 
Wise  (Mo.  App.)  100. 


8  1001.  The  appellate  court  will  determine 
whether  the  conclusion  of  the  jury  is  supported 
by  substantial  evidence,  and.  If  it  decides  it. is 


not,  will  reverse  regardless  of  the  findings  of  the 
"ury  or  trial  court.— Scroggins  v.  Metropolitan 
"t.  Ry.  Co.  (Mo.  App.)  731. 

S  1001.  Where  there  was  evidence  enough 
to  go  to  the  jury  on  the  issues  of  the  master's 
negligence  and  its  being  the  proximate  cause  of 
the  servant's  injury,  the  verdict  is  conclusive 
on  appeal  unless  against .  the  clear  preponder- 
ance of  the  evidence.— Producers'  Oil  Co.  v. 
Barnes  (Tex.  Civ.  App.)  1023. 

8  1001.  Where  the  evidence  on  an  issue  la 
such  that  reasonable  minds  may  differ  in  their 
conclusions  drawn  from  it,  the  verdict  of  the 
jury  must  be  taken  as  conclusive.— Producers' 
Oil  Co.  v.  Barnes  (Tex.  Civ.  App.)  1023. 

8  1002.  Where  the  testimony  of  the  parties 
conflict  as  to  an  issue,  the  version  of  the  party 
In  whose  favor  the  jury  found  must  be  accepted 
on  appeal.— Wizig  v.  Beisert  (Tex.  Civ.  App.) 
854. 

|  1003.  The  verdict  of  a  properly  instructed 
Jury  on  a  question  of  fact  will  not  be  set  aside 
unless  it  is  flagrantly  against  the  evidence. — 
Eagle  Distillery  v.  Hardy  (Ky.)  336. 

i  1003.  Verdict  will  not  be  set  aside  on  ap- 

Seal  because  it  is  not  sustained  by  the  prepon- 
erance  of  the  evidence,  but  if  it  is  against  the 
undisputed  physical  facts,  the  judgment  should 
be  reversed.— Barnett  v.  Metropolitan  St.  Ry. 
Co.  (Mo.  App.)  730. 

|  1003.  Unless  manifestly  against  the  clear 
preponderance  of  evidence,  held  a  jury  finding 
cannot  be  disturbed  on  appeal. — West  v.  Hous- 
ton Oil  Co.  of  Texas  (Tex.  Civ.  App.)  228. 

S  1004.  A  verdict  for  damages  must  be  tak- 
en as  conclusive,  where  there  is  nothing  in  the 
amount  or  in  the  record  to  indicate  that  the 
jury  was  actuated  by  passion  or  prejudice,  or 
other  improper  motive.— Beaumont,  S.  L.  &  W. 
R.  Co.  v.  Olmstead  (Tex.  Civ.  App.)  596. 

8  1008.  Findings  of  fact  by  the  court  sitting 
as  a  jury  held  equally  conclusive  on  appeal  as  a 
verdict— Midland  Valley  R.  Co.  v.  Moran  Bolt 
&  Nut  Mfg.  Co.  (Ark.)  396. 

8  1009.  The  finding  of  tbe  chancellor  as  to 
issues  of  fact  is  conclusive  when  not  against  the 
preponderance  of  the  evidence. — Compagionette 
t.  McArmick  (Ark.)  400. 

8  1009.  The  findings  of  the  chancellor  on 
conflicting  evidence,  not  against  the  preponder- 
ance of  the  evidence,  will  not  be  disturbed. — 
Sullivan  v.  Winters  (Ark.)  843. 

8  1009.  A  chancellor's  decree  not  clearly 
against  the  preponderance  of  the  evidence  will 
not  be  disturbed  on  appeal.— Hoover  v.  Gray 
(Ark.)  981. 

8  1009.  Weight  will  be  given  by  the  Court  of 
Appeals  to  the  judgment  of  the  chancellor  In 
fixing  the  amount  of  the  fee  of  attorneys  em- 
ployed to  represent  the  interest  of  infants.— 
Wheeler  v.  James  &  James  (Ky.)  350. 

8  1009.  In  equity  cases  the  Supreme  Court 
will  review  the  testimony  and  draw  its  own  con- 
clusions therefrom;  but  the  findings  of  the 
chancellor  on  disputed  questions  of  fact  will 
be  given  great  weight,  and  will  not  be  disturb- 
ed unless  plainly  against  the  weight  of  the  evi- 
dence.—Nevius  v.  Moore  (Mo.)  43. 


8  1009.  Though  in  an  equity  case  the  finding 
of  a  jury  and  judge  are  not  binding  on  the  ap- 
pellate court,  it  is  always  persuasive.— Blood  v. 
Sovereign  Camp  W.  O.  W.  (Mo.  App.)  700. 

8  1010.  Where  special  finding  of  facts  by 
the  court  does  not  warrant  the  judgment,  the 
court  on  appeal  will  set  it  aside.— Maryland 
Casualty  Co.  v.  Ballard  County  Bank  (Ky.)  301. 

8  1010.  Where  there  was  no  motion  for  a 
new  trial,  and  no  separate  finding  of  law  and 
facts  were  made,  the  court  will  not  sustain  a 
judgment  not  warranted  by  the  evidence.— Mary- 
land Casualty  Co.  v.  Ballard  County  Bank  (Ky.) 
301. 

8  1010.  A  finding  of  fact  based  on  evidence 
is  conclusive  on  appeal.— Cushing  v.  Hartwig 
(Mo.  App.)  109. 

{  1010.  The  credibility  of  the  witnesses,  and 
the  weight  and  value  of  their  testimony,  is 
exclusively  for  tbe  trial  court,  and  its  action 
thereon  will  not  be  reviewed. — Davies  v.  Boyers 
(Mo.  App.)  631. 

8  1010.  If  the  findings  of  the  trial  court  are 
supported  by  substantial  evidence,  they  will  not 
be  reviewed.— Davies  v.  Boyers  (Mo.  App.)  631. 

i  1015.  The  determination  of  the  weight  of 
evidence  in  passing  upon  a  motion  for  a  new  tri- 
al rests  in  the  discretion  of  the  trial  court,  the 
exercise  of  which  will  not  be  disturbed  in  the 
absence  of  abuse.— Noble  v.  Kansas  City  (Mo.) 
779. 

8  1024.  An  uncontroverted  affidavit  of  coun- 
sel, filed  in  the  lower  court,  and  a  written  state- 
ment of  the  trial  judge,  showing  the  disquali- 
fication of  the  judge,  are  sufficient  to  establish 
the  fact  on  appeal.— Sovereign  Camp,  Woodmen 
of  the  World,  v.  Hale  (Tex.  Civ.  App.)  539. 

(ED  HARMLESS  ERROR. 

8  1031.  The  admission  of  immaterial  and  ir- 
relevant testimony  in  a  case  tried  before  the 
court  without  a  jury  held  harmless. — Morris  v. 
Moon  (Tex.  Civ.  App.)  1063. 

8  1032.  In  the  absence  of  some  showing  by 
appellants  that  injustice  was  suffered  by  them 
in  the  trial,  or  as  a  result  of  the  judgment  en- 
tered, the  Court  of  Appeals  will  not  reverse 
simply  because  of  an  abstract  error  committed 
by  the  trial  court.— Fagan  v.  Fagan  (Tex.  Civ. 
App.)  550. 

8  1036.  Under  Acts  1905,  p.  798,  held,  that 
no  prejudice  resulted  from  a  joinder  of  an  in- 
surance company  with  the  sureties  on  its  in- 
demnity bond. — American  Fire  Ins.  Co.  v.  Hay- 
nie  (Ark).  825. 

§  1036.  Error,  if  any,  in  overruling  an  excep- 
tion raising  the  question  of  misjoinder  of  caus- 
es of  action  and  parties  held  harmless.— Pullman 
Co.  v.  Cox  (Tex.  Civ.  App.)  1068. 

8  1036.  While  it  is  Improper  for  a  husband 
to  join  his  wife  as  coplaintiff  in  an  action  for 
injuries  to  her,  such  joinder  is  not  reversible 
error.— International  &  G.  N.  R.  Co.  v.  Doolan 
(Tex.  Civ.  App.)  1118. 

8  1040.  Error  in  overruling  an  exception  to 
matters  pleaded  held  harmless.— Michael  v.  Rabe 
(Tex.  Civ.  App.)  565. 

8  1047.  The  action  of  the  court  in  permitting, 
a  shipper  suing  a  carrier  for  breach  of  contract 
to  furnish  cars  to  prove  as  a  part  of  his  case, 
in  chief  a  fact  properly  admissible  only  in  re- 
buttal held  not  prejudicial.— Midland  Valley  R. 
Co.  v.  Hoffman  Coal  Co.  (Ark.)  380. 

8  1050.  In  an  action  for  damages  caused  by 
negligence  in  handling  the  train,  by  which  plain- 
tiffs horses  were  thrown  down  in  the  car  and 
injured,  the  prejudicial  effect  of  error  in  per- 
mitting a  question  as  to  why  the  horses  were 
delayed  in  shipment  at  a  connecting  point  held 
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App.)  273. 

I  1051.  Admission  of  certain  evidence  held 
not  prejudicial  error.— Combs  v.  Lake  (Ark.) 
977. 

I  1051.  The  admission  of  evidence  is  harm- 
less where  similar  evidence  not  controverted  is 
admitted  without  objection.— Hatzfeld  v.  Walsh 
(Tex.  Civ.  App.)  525. 

S  1051.  The  admission  of  incompetent  evi- 
dence is  not  reversible  error,  where  substantial- 
ly the  same  facts  were  proven  without  objec- 
tion by  another  witness.— Edwards  v.  White 
(Tex.  Civ.  App.)  914. 

t  1051.  The  admission  in  evidence  of  a  deed 
was  not  reversible  error  where  the  same  facts 
were  shown  without  objection  by  other  testi- 
mony.— Vann  v.  Denson  (Tex.  Civ.  App.)  1020. 

%  1052.  It  was  not  error  to  permit  a  physi- 
cian to  testify  concerning  a  part  of  the  report 
of  an  accident,  where  the  whole  report  was 
subsequently  introduced  in  evidence.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Marshall 
(Tex.  Civ.  App.)  512. 

|  1053.  An  error  in  admitting;  testimony 
complained  of  is  cured  by  an  instruction  di- 
recting the  jury  not  to  consider  the  testimony. 
—Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ.  App.) 
1023. 

|  1054.  The  improper  admission  of  evidence 
is  not  reversible  error  in  a  trial  by  the  court, 
uuless  it  can  be  said  that  the  findings  indicate 
that  the  trial  court  was  influenced  by  the  im- 
proper evidence,  or  there  was  not  sufficient  com- 
petent testimony  to  support  its  findings.— Ed- 
wards v.  White  (Tex.  Civ.  App.)  914. 

f  1057.  In  an  action  against  a  street  car 
company  for  injuries  sustained  by  plaintiffs 
horse  becoming  frightened  at  a  street  car  and 
running  over  a  dirt  pile  in  the  street,  error  in 
excluding  testimony  offered  by  defendant  held 
harmless  in  view  of  other  evidence  admitted. — 
Turner  v.  Southwest  Missouri  R.  Co.  (Mo.  App.) 
128. 

§  1057.  Any  error  in  excluding  a  question 
asked  to  show  that  plaintiff  was  Intoxicated  at 
a  certain  place  for  the  purpose  of  discrediting 
his  testimony  as  to  what  occurred  there  was 
not  reversible  where  his  testimony  was  not  sub- 
stantially different  from  that  of  one  of  defend- 
ant's witnesses.— El  Paso  &  N.  E.  Ry.  Co.  v. 
Lumbley  (Tex.  Civ.  App.)  1050. 

|  1064.  A  charge  declaring  that  it  was  de- 
fendant's duty  to  inspect  its  tracks  and  switch 
stands  held  not  prejudicial  to  defendant— St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Holman  (Ark.) 
146. 

i  1064.  In  an  action  for  broker's  compen- 
sation, error  in  instruction  held  not  prejudicial 
to  defendant.— S.  Blumenthal  &  Co.  v.  Bridges 
(Ark.)  974. 

§  1064.  Where  defendant  under  the  evidence 
was  entitled  to  a  peremptory  instruction,  plain- 
tiff could  not  complain  on  appeal  of  errors  in 
the  instruction  given.— Field  Turley  (Ky.) 
338. 

i  1064.  In  an  action  for  injuries  to  a  pas- 
senger sustained  in  a  collision,  there  was  no 
error  in  a  charge  assuming  facts,  where  the 
uncontradicted  evidence  shows  that  plaintiff  was 
entitled  to  recover.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Farris  (Tex.  Civ.  App.)  535. 

§  1064.  In  trespass  to  try  title  to  land  lo- 
cated under  a  certificate  transferred  to  plaintiffs 


fore  the  certificate  was  transferred  could  not 
have  injured  defendants. — Vann  v.  Denson  (Tex. 
Civ.  App.)  1020. 

I  1064.  Error  of  the  court  in  its  preliminary 
statement  as  to  the  pleadings  held  not  prejudi- 
cial.—Drewery  v.  El  Paso  Electric  Ry.  Co. 
(Tex.  Civ.  App.)  1061. 

t  1064.  An  unintelligible  charge  which  con- 
tained nothing  vicious,  and  was  not  calculated 
to  mislead  the  Jury,  held  not  prejudicial.— 
Drewery  v.  El  Paso  Electric  Ry.  Co,  (Tex. 
Civ.  App.)  1061. 

|  1067.  In  an  actjon  for  injuries  to  a  street 
car  passenger,  the  refusal  of  instructions  held 
not  reversible  error.— Vaughn  v.  Springfield 
Traction  Co.  (Mo.  App.)  683. 

$  1068.  In  a  personal  Injury  action,  error  in 
an  instruction  as  to  the  damages  held  harmless. 
-De  Courcy  v.  Prendergast  Const.  Co.  (Mo. 
App.)  632. 

I  1068.  In  an  injury  action  by  a  railway  con- 
ductor, a  charge  on  defendants  negligence,  if 
erroneous,  held  not  prejudicial.— Beaumont,  S. 
L.  &  W.  R.  Co.  v.  Olmstead  (Tex.  Civ.  App.) 


i  1068.  Where,  in  a  servant's  Injury  action, 
the  evidence  clearly  established  defendant's 
negligence,  judgment  for  plaintiff  will  not  be 
reversed  because  of  errors  in  instructions,  at 
least  so  far  as  they  relate  to  defendant's  neg- 
ligence.—Houston  &  T.  O.  R.  Co.  v.  Parnell 
(Tex.  Civ.  App.)  95L 

L1068.  Error  in  authorizing  a  recovery  on 
sis  not  alleged  in  the  petition  held  not  prej- 
udicial to  defendant  in  view  of  other  correct 
instructions,  findings  under  which  would  entitle 
plaintiff  to  recover  more  than  the  verdict  ren- 
dered—Mitchell v.  Boyce  (Tex.  Civ.  App.)  1016. 

§  1068.  Where,  in  trespass  to  try  title,  in 
which  defendant  claimed  that  the  deed  to  plain- 
tiff was  procured  by  fraud,  and  that  the  prop- 
erty conveyed  was  the  separate  property  of  de- 
fendant's former  wife,  the  submission  of  the 
question  whether  plaintiff  knew  the  property 
was  the  wife's  separate  property,  without  any 
allegations  of  such  knowledge  by  plaintiff,  held 
not  reversible  error.— Irvln  v.  Johnson  (Tex. 
Civ.  App.)  1085. 

5  1068.  In  trespass  to  try  title,  any  error 
in  instructing  that  the  evidence  showed  that  the 
property  was  purchased  by  the  mother  of  de- 
fendant's former  wife  and  given  to  her,  when 
the  evidence  showed  that  it  was  either  her 
separate  property  or  conveyed  to  her  in  trust 
for  her  eldest  child,  held  not  to  require  re- 
versal.— Irvin  v.  Johnson  (Tex.  Civ.  App.)  10S5. 

S  1071.  It  is  immaterial  on  appeal  whether 
declarations  of,  law  were  proper  or  whether  re- 
quested declarations  were  improperly  refused, 
so  far  as  they  related  to  equity  counts  in  the 
petition.— Nevius  v.  Moore  (Mo.)  43. 

§  1073.  Failure  of  the  trial  court  in  parti- 
tion proceedings  to  determine  before  entering 
the  decree  of  partition  whether  the  lands  sought 
to  be  partitioned  were  susceptible  of  partition, 
as  required  by  Rev.  St.  1895,  art.  3611,  as 
amended  by  Act  April  7,  1905  (Laws  1905,  p. 
95,  c.  68),  held  harmless  error.— Fagan  v.  Fagan 
(Tex.  Civ.  App.)  550. 

§  1073.  That  in  partition  the  court  parti- 
tioned as  between  defendants  their  undivided 
interest,  without  a  prayer  by  them  so  to  do, 
held  not  reversible  error.— Fagan  v.  Fagan  (Tex. 

'  Civ.  App.)  550. 
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(D  ERROR  WAIVED  IN  APPELLATE 

COURT. 

I  1078.  Where  no  authorities  were  cited  to 
an  assignment  of  error  that  a  charge  was 
contrary  to  law,  and  no  aid  was  given  the  court 
in  considering  the  assignment,  it  need  not  be 
considered.— Vann  v.  Denson  (Tex.  Civ.  App.) 
1020. 

XVR  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(A)  DECISION  IN  GENERAL. 

|  1122.  Where  the  evidence  is  not  such  as  to 
show  a  fact  as  a  matter  of  law,  the  court  on 


appeal  will  not  make  a  finding  thereon  in  the 
absence  of  any  finding  by  the  trial  cot 
wards  v.  Gates  (Tex.  CIt.  App.)  685. 


(B)  AFFIRMANCE. 

{  1133.  Where  the  only  question  raised  on 
appeal  is  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict,  and  the  transcript  does  not 
contain  all  the  evidence,  judgment  will  be  af- 
firmed— Davies  v.  Boyers  (Mo.  App.)  631. 

|  1133.  Where  the  assignments  oT  error  can- 
not be  considered  in  the  absence  of  a  statement 
of  facts,  the  court  on  striking  out  the  statement 
of  facts  must  affirm  the  judgment.— J.  G.  Mur- 
phy &  Co.  v.  Dunman  (Tex.  Civ.  App.)  240. 

CD)  REVERSAL. 

f  1172.  Error  in  trespass  to  try  title,  in 
which  the  west  and  south  boundaries  were  in 
dispute,  in  authorizing  a  finding  for  defendant 
if  the  west  boundary  was  as  claimed  by  him, 
without  requiring  a  finding  as  to  the  other  dis- 
puted boundary,  held  not  to  require  reversal 
of  the  entire  judgment  for  defendant  where  the 
evidence  supported  the  finding  as  to  the  west 
boundary.— Miles  v.  Eckert  (Tex.  Civ.  App.) 
1137. 

|  1175.  Where  the  case  was  not  fully  devel- 
oped on  the  facts,  the  court  on  appeal  from  an 
erroneous  judgment  will  reverse  and  remand 
the  cause  Instead  of  rendering  judgment. — Ham- 
man  v.  Preaswood  (Tex.  Civ.  App.)  1062. 

(F)  MANDATE  AND  PROCEEDINGS  IN 
LOWER  COURT. 

S  1194.  The  Court  of  Civil  Appeals  held  not 
authorized  to  render  a  judgment  in  view  of  the 
decision  of  the  Supreme  Court  on  certified  ques- 
tions.—Hayworth  v.  Williams  (Tex.  Civ.  App.) 
1138. 

APPEARANCE. 

I  9.  Where  the  service  of  process  is  insuffi- 
cient to  give  the  court  jurisdiction,  but  defend- 
ant appeals  to  a  reviewing  court,  it  is,  in  ef- 
fect, a  general  appearance  in  the  action. — Fos- 
ter-Milburn  Co.  v.  Chinn  (Ky.)  304. 

(  9.  The  filing  of  an  answer,,  an  application 
for  a  change  of  venue,  or  an  appearance  to  reset 
the  cause  or  for  continuance,  held  to  confer 
jurisdiction  over  defendant's  person. — Columbia 
Brewery  Co.  v.  Forgey  (Mo.  App.)  625. 

{  19.  Where  defendant  appeared  in  an  ac- 
tion, brought  in  the  circuit  court  of  a  county 
wherein  neither  the  defendant  nor  plaintiff  re- 
sided, as  required  by  Rev.  St.  18dS,  I  562  (Ann. 
St.  1906,  p.  591),  the  court  had  jurisdiction  to 
proceed  to  judgment.— Columbia  Brewery  Co.  t. 
Forgey  (Mo.  App.)  625. 

|  20.  Service  of  process  is  waived  by  a  de- 
fendant voluntarily  appearing  and  answering  to 
the  merits.— Werner  Stave  Co.  v.  Smith  (Tex. 
Civ.  App.)  247. 


APPLIANCES. 

Liability  of  employer  for  defects,  sea  Master 
and  Servant,  ||  101-129. 

APPLICATION. 

For  certiorari,  see  Certiorari,  I  42. 

APPOINTMENT. 

Of  executor  or  administrator,  see  Executors  and 

Administrators,  §|  17-31. 
Of  trustee,  see  Trusts,  |  160. 

APPROVAL 

Of  construction  of  bridge  over  navigable  stream, 
see  Navigable  Waters,  I  20. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  §§  120-133. 
In  criminal  prosecutions,  see  Criminal  Law,  If 
706-730. 

ARRAIGNMENT. 

See  Criminal  Law,  |  291. 

ARREST. 

See  Ball;  Escape. 

■    IX  ON  CRIMINAL  CHARGES. 

Liabilities  of  sureties  of  constable  for  ma- 
licious arrest,  see  Sheriffs  and  Constables,  | 
157. 

Theft  by  officer  of  money  taken  from  person 
arrested,  see  Larceny,  f  15. 

I  64.  It  is  the  duty  of  all  persons  to  arrest 
one  who  they  know  or  have  reason  to  believe  is 
guilty  of  a  felony.— State  v.  Jones  (Ark.)  154 ; 
Same  v.  McCook,  Id. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  Criminal  Law,  I 
974. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  Homicide,  f  84. 
Right  to  set-off  of  damages  for  assault,  see 
Set-Off  and  Counterclaim,  {  22. 

X.  CIVIL  LIABILITY. 

(B)  ACTIONS. 

!  28.  Evidence  of  a  prior  conversation  with 
defendant  held  admissible  to  show  his  animus 
towards  the  person  he  shot,  for  which  he  was 
convicted  of  aggravated  assault.— Roch  v.  State 
(Tex.  Cr.  App.)  448. 

i  28.  Evidence  in  a  case  in  which  defend- 
ant was  convicted  of  aggravated  assault  held 
admissible,  as  showing  a  disregard  of  social  duty 
and  a  criminal  indifference.— Roch  v.  State 
(Tex.  Cr.  App.)  448. 

H.  CRIMINAL  RESPONSIBILITY. 

(B)  PROSECUTION  AND  PUNISHMENT. 

Opinion  evidence,  see  Criminal  Law,  f  448. 

Res  gestas,  see  Criminal  Law,  %  366. 

Variance  of  information  from  preliminary  com- 
plaint, see  Indictment  and  Information,  i 
122. 

|  96.  In  a  prosecution  for  assault,  the  fail- 
ure of  the  court  to  submit  the  issue  of  simple 
assault,  and  to  give  Pen.  Code  1895,  art.  71", 
in  charge  to  the  jury,  held  not  erroneous. — Hals- 
ford  v.  State  (Tex.  Cr.  App.)  193. 
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Of  expenses  of  public  improvements,  see  Drams, 
8  90;  Municipal  Corporations,  88  407-613, 
568. 

Of  loss  on  insured,  see  Insurance,  $g  349,  365. 
Of  tax,  see  Taxation,  88  390,  497. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  {§  730-751. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  Fraudulent  Convey- 
ances. 

To  foreign  corporation  not  having  license-  to  do 
business  in  state,  see  Corporations,  $  643. 

Trantferi  of  particular  specie*  of  property, 

right*,  or  instrument*. 
See  Covenants,  f  67 ;  Mortgages,  |  270. 
Contract  for  construction  of  drain,  see  Drains, 

8  49. 

Corporate  shares,  see  Corporations,  88  116-133. 
Vendor'*  lien,  see  Vendor  and  Purchaser,  g 
261. 

L  REQUISITES  AND  VALIDITY. 

(B)  MODE  AND  SUFFICIENCY  OF  AS- 
SIGNMENT. 

Contract  for  construction  of  drains,  see  Drains, 
g  49. 

8  31.  No  particular  form  of  words  is  nec- 
essary to  the  assignment  of  an  account  or  ob- 
ligation, but  any  act  showing  an  intention  to 
transfer  an  interest  for  that  purpose  is  suffi- 
cient.—Wheless  v.  Meyer  &  Schmid  Grocer  Co. 
(Mo.  App.)  708;  St.  Nicholas  Hotel  Co.  v. 
Same  (Mb.  App.)  714. 

8  48.  Extent  of  right  of  equitable  assignee 
of  an  obligation  stated.— Wheless  v.  Meyer  & 
Schmid  Grocer  Co.  (Mo.  App.)  708 ;  St  Nichol- 
as Hotel  Co.  v.  Same  (Mo.  App.)  714. 

|  48.  A  contract  of  sale  construed,  and  the 
buyer  held  to  have  no  interest  in  the  subject- 
matter  or  its  price,  which  would  be  subject  to 
garnishment. — Wheless  v.  Meyer  &  Schmid  Gro- 
cer Co.  (Mo.  App.)  708;  Sfc  Nicholas  Hotel  Co. 
v.  Same  (Mo.  App.)  714. 

m.  BIGHTS  AND  LIABILITIES  OF 
PASTIES. 

f  98.  A  contract  of  sale  construed,  and  the 
buyer  held  to  have  no  interest  in  the  subject- 
matter  or  its  price,  which  would  be  subject  to 
garnishment.— Wheless  v.  Meyer  &  Schmid  Gro- 
cer Co.  (Mo.  App.)  708;  St.  Nicholas  Hotel 
Co.  T.  Same  (Mo.  App.)  714. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  f  841. 


ASSOCIATIONS. 

See  Exchanges. 

Mutual  benefit  insurance  associations,  s 
surance,  li  724-819. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received. 


In- 


ASYLUMS. 

Charitable  bequest  in  aid  «f,  see  Charities,  gg 
10,21. 

ATTACHMENT. 

See  Execution;  Garnishment 
Exemptions,  see  Exemptions;  Homestead. 

V.  LEVY,  LIE  If,  AND  CUSTODY  AMD 
DISPOSITION  OF  PROPERTY. 

5  181.  Evidence  held  to  Justify  a  finding 
that  a  bill  of  sale  was  valid  and  prior  in  point 
of  time  to  the  suing  out  of  an  attachment — 
McComb  v.  Judsonia  State  Bank  (Ark.)  844. 

ATTENDANCE. 

Of  juror,  see  Jury,  8  58. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 
civil  actions,  see  Trial,  §§  120-133. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  Criminal  Law,  88 
706-730. 

Attorneys  in  fact,  see  Principal  and  Agent 
Beview  of  argument  and  conduct  of  counsel  as 

dependent  on  objection,  in  lower  court,  see 

Appeal  and  Error,  g  207. 

IL  RETAINER  AND  AUTHORITY. 

Authority  to  authenticate  claim  against  dece- 
dent's estate,  see  Executors  and  Administra- 
tors, {  227. 

TV.  COMPENSATION  AND  LTEN  OF 
ATTORNEY. 

(A)  FEES  AND  OTHER  REMUNERATION. 

Accrual  of  cause  of  action  for  compensation  of 
attorney,  see  Limitation  of  Actions,  8  53. 

AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  88  47,  63, 

101-123. 
Of  broker,  see  Brokers,  88  10,  11. 
Of  justice  of  the  peace,  see  Justices  of  the 

Peace,  g  58. 

BAIL 

IL  IN  CRIMINAL  PROSECUTIONS. 

8  79.  Under  Const.  8  77,  •  pardon  by  the 
Governor  held  to  relieve  the  sureties  on  the  de- 
fendant's bail  bond  from  liability  to  surrender 
him,  or  pay  $2  a  day  for  the  term  of  the  im- 
prisonment adjudged.— Commonwealth  v.  Hargis 
(Ky.)  294. 

BAILMENT. 

Particular  tpeciet  of  bailment*,  and  bailment* 

incident  to  particular  occupation*. 
See  Carriers,  88  40-187;  Pledges;  Warehouse- 
men. 

8  1.  Where  money  has  been  obtained  from 
another  through  fraud,  misrepresentation,  deceit, 
etc.,  there  is  a  bailment— Leonard  v.  State  (Tex. 
Cr.  App.)  183. 

8  1.  A  bailment  may  arise  from  quasi  or  con- 
structive contracts.— Leonard  v.  State  (Tex.  Cr. 
App.)  183. 
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BANKRUPTCY. 

EH.  ASSIGNMENT,  APMHtlgTRATION, 
AMD  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

<F)  CLAIMS  AGAINST  AND  DISTRIBU- 
TION  OF  ESTATE. 

|  341.  A  bankrupt  cannot  make  a  collateral 
attack  on  the  allowance  of  a  claim.— Carr  v. 
Barnes  (Mo.  App.)  706. 

I  341.  Allowance  of  a  claim  in  bankruptcy 
proceedings  held  not  to  deprive  claimant  of  bis 
right  to  sue  on  the  claim.— Carr  v.  Barnes  (Mo. 
App.)  706. 

BANKS  AND  BANKING. 

Burglary  insurance,  see  Insurance,  I  426. 

XL  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(A)  INCORPORATION.  ORGANIZATION, 
AND  INCIDENTS  OP  EXISTENCE 


I  33.  Under  Ky.  St.  1009.  f§  538,  698  (Rus- 
ell's  St.  J|  2121-2135,  2137-2156,  2158-2161, 
2166-2187),  a  state  bank  held  not  authorized  to 


establish  branches.— Bruner  v.  Citizens'  Bank  of 
Shelbyvllle  (Ky.)  845. 

(E)  INSOLVENCY  AND  DISSOLUTION. 

I  84.  Eirby's  Dig.  f  1814,  making  It  a  felony 
for  a  bank  cashier  to  receive  certain  deposits 
knowing  the  bank  to  be  insolvent,  construed. — 
State  v.  Smith  (Ark.)  156. 

I  85.  An  indictment  of  a  bank  cashier  for 
receiving  a  check  for  deposit  knowing  the  bank 
to  be  insolvent,  in  violation  of  Kirby's  Dig.  f 
1814,  held  sufficiently  to  describe  the  check.— 
State  v.  Smith  (Ark.)  156. 

|  86.  In  a  prosecution  of  a  bank  cashier  for 
receiving  a  deposit  knowing  the  bank  to  be  in- 
solvent, in  violation  of  Kirby's  Dig.  I  1814,  an 
allegation  that  the  deposit  was  received  from 
Y.  held  a  sufficient  averment  that  it  was  made 
by  Y.— State  v.  Smith  (Ark.)  156. 

§  85.  An  indictment  drawn  under  Kirby's 
Dig.  I  1814,  making  it  a  felony  for  a  bank  cash- 
ier to  receive  certain  deposits  knowing  the  bank 
to  be  insolvent,  held  insufficient.— State  v.  Smith 
<Ark.)  166. 

i  85.  An  allegation  in  an  indictment  drawn 
under  Kirby's  Dig.  |  1814,  making  it  a  felony 
for  a  bank  cashier  to  receive  notes  or  drafts 
circulating  as  money,  held  not  to  amount  to  an 
allegation  that  the  check  alleged  to  have  been 
received  was  a  draft  circulating  as  money- 
State  v.  Smith  (Ark.)  156. 

|  86.  Kirby's  Dig.  §  1814,  making  it  a  felony 
for  a  bank  cashier  to  receive  a  deposit  knowing 
the  bank  to  be  insolvent,  held  to  make  no  distinc- 
tion between  general  and  special  deposits.— State 
v.  Smith  (Ark.)  166. 

m.  FUNCTIONS  AND  DEALINGS. 

(O  DEPOSITS. 
Forgery  of  deposit  slip,  see  Forgery,  ||  7,  29,  44. 

TV.  NATIONAL  BANKS. 

I  261.  The  validity  of  a  mortgage  upon  real- 
ty executed  to  a  national  bank  can  only  be  ques- 
tioned by  the  federal  government.— Taylor  v. 
Davidson  (Tex.  Civ.  App.)  1018. 

V.  SAVINGS  BANKS. 

Sales  of  stock  in  savings  bank,  see  Corporations, 
I  116. 


BAR. 

Pleas  In  bar,  see  Pleading,  H  123-129. 

BATTERY. 

See  Assault  and  Battery. 

BAWDY  HOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  benefit  insurance  associations,  see  In- 
surance, U  724-819. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  Estop- 
pel, If  68-92. 

Acceptance  of,  as  ground  of  ratification,  see 
Principal  and  Agent,  it  166,  169. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  {{  163-182. 

BETTING. 


See  Gaming. 


BIAS. 


Of  Juror,  see  Jury,  §§  95,  131. 

Of  witness,  see  Witnesses,  {§  370,  372. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  LADING. 

See  Carriers,  f{  63-69. 

BILLS  AND  NOTES. 

Larceny  of  check,  Bee  Larceny,  {■  5. 

I.  REQUISITES  AND  VALIDITY. 

(A)  FORM  AND  CONTENTS  OF  BILLS  OF 
EXCHANGE,  DRAFTS,  CHECKS, 
AND  ORDERS. 

I  13.  A  draft  drawn  on  a  company  without 
the  state  is  a  foreign  bill  of  exchange  under 
Negotiable  Instrument  Act  (Laws  1905,  p.  258) 
{  129  (Ann.  St  !  463-129).— Bank  of  Laddonia 
v.  Bright-Coy  Commission  Co.  (Mo.  App.)  648. 

(D)  ACCEPTANCE. 
I  67.  Where  an  agreement  to  accept  a  bill 
of  exchange  was  to  be  performed  in  Illinois, 
the  law  of  that  state  as  to  rights  upon  breach 
thereof  governed.— Bank  of  Laddonia  v.  Bright- 
Coy  Commission  Co.  (Mo.  App.)  648. 

I  85.  At  common  law  a  breach  of  a  verbal 
agreement  to  accept  a  bill  of  exchange  when 
drawn  would  support  an  action  against  the 
promisor  by  the  payee  if  the  payee  relied  on  the 

Sromise  in  taking  and  discounting  the  bill.— 
lank  of  Laddonia  v.  Bright-Coy  Commission 
Co.  (Mo.  App.)  648. 
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V.  RIGHTS  AND  LIABILITIES  OH  IN- 
DORSEMENT OR  TRANSFER. 

(B)  INDORSEMENT  FOR  TRANSFER. 

8  279.  The  statement  of  on  attorney  for  the 
indorsee  of  a  note  that  the  indorser  would  not 
be  bound  thereby  is  only  the  expression  of  an 
opinion  as  to  the  legal  effect  of  the  indorsement, 
and  not  the  misstatement  of  a  fact  entitling  the 
indorser  to  avoid  liability  for  fraudulent  repre- 
sentation.— Wizig  v.  Beisert  (Tex.  Civ.  App.) 
954. 

(D)  BONA  FIDE  PURCHASERS. 

I  335.  If  plaintiff,  when  he  purchased  notes 
which  recited  that  they  were  given  for  the  pur- 
chase price  of  land,  had  notice  that  the  maker's 
representatives  claimed  that  the  land  had  in 
fact  been  paid  for  before  the  notes  were  execut- 
ed, plaintiff  could  not  complain  if  the  recitals 
in  the  notes  were  untrue.— Edwards  v.  White 
(Tex.  Civ.  App.)  914. 

§  351.  Under  Sayles'  Ann.  Civ.  St  1897,  art. 
307,  the  purchaser  of  negotiable  notes  after  ma- 
turity took  them  subject  to  any  defenses  which 
could  have  been  urged  against  them  in  the 
hands  of  the  payee.— Edwards  v.  White  (Tex. 
Civ.  App.)  914. 

{  382.  Delivery  of  a  negotiable  instrument 
is  not  essential  to  its  validity  in  the  hands  of 
an  innocent  holder  tor  value,  though  the  mak- 
er lost  possession  by  theft. — Worsham  v.  State 
(Tex.  Cr.  App.)  439. 

VX  PRESENTMENT,  DEMAND,  NO- 
TICE AND  PROTEST. 

8  396.  In  order  to  make  the  indorser  of  notes 
liable  thereon,  the  indorsee  must  make  present- 
ment and  demand  for  payment  on  their  matu- 
rity, and  notify  the  indorser  of  the  maker's  fail- 
ure to  pay.— Nevius  v.  Moore  (Mo.)  43. 

8  397.  That  the  indorser  notified  the  makers 
that  the  notes  were  due  did  not  excuse  present- 
ment and  demand  by  the  indorsee  on  maturity 
and  notice  to  the  indorser  of  nonpayment.— 
Nevius  v.  Moore  (Mo.)  43. 

{  422.  A  letter  written  by  the  indorser  to  the 
indorsee  after  maturity  of  the  notes  held  not  to 
create  an  independent  liability  by  the  indorser 
to  pay  the  debt;  there  being  no  consideration 
therefor.— Nevius  v.  Moore  (Mo.)  43. 

8  422.  A  letter  written  by  an  indorser  to  the 
indorsee  after  maturity  of  the  notes,  asking  the 
indorsee  to  forbear,  held  not  a  waiver  of  present- 
ment and  demand  by  the  indorsee  and  notice 
of  nonpayment,  where  it  did  not  appear  that  the 
indorser  knew  at  the  time  that  presentment  and 
demand  had  not  been  made. — Nevius  v.  Moore 
(Mo.)  43. 

VTEL  ACTIONS. 

5  489.  Allegations  of  the  petition  in  an  action 
by  the  indorsee  on  promissory  notes  held  not  to 
sufficiently  allege  waiver  by  the  indorser  of  pre- 
sentment and  demand  and  notice  of  nonpayment. 
—Nevius  v.  Moore  (Mo.)  43.  . 

§  523.  In  an  action  on  certain  notes,  evidence 
held  to  show  that  defendant  indorsed  the  .notes 
before  maturity  to  plaintiff  by  writing  his  name 
on  the  backs  thereof.— Nevius  v.  Moore  (Mo.)  43. 

|  525.  In  an  action  on  notes  claimed  to  have 
been  given  for  the  purchase  price  of  land,  which 
had  in  fact  been  paid  for  when  the  notes  were 
executed,  testimony  held  to  show  that  plaintiff 
had  notice,  when  he  purchased  the  notes,  that 
defendants  claimed  the  land  had  been  paid  for 


BOARD  OF  TRADE. 

See  Exchanges. 

BOARDS. 

Of  medical  examiners,  mandamus  to,  see  Man- 
damus, f  3. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

Bills  and  Notes,  §§  335-382. 
Of  land,  see  Vendor  and  Purchaser,  88  224-232. 

BONDS. 

Contractor's  bonds,  see  Drains,  8  49. 
Drainage  district  bonds,  see  Drains,  {  18. 
Municipal  bonds,  see  Municipal  Corporations, 
88  911-918. 

Of  contractor  for  the  erection  of  school  build- 
ing, see  Schools  and  School  Districts,  8  86. 

Of  insurance  companies  for  payment  of  losses 
within  state,  see  Insurance,  8  8. 

OMiauor  dealers,  see  Intoxicating  Liquors,  88 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bond*  for  performance  of  dvtiet  of  trutt  or 

office. 

See  Guardian  and  Ward,  88  175,  182 ;  Sheriffs 
and  Constables,  |  157;  Trusts,  §  383. 

Municipal  officers,  see  Municipal  Corporations, 
I  173. 

Bond*  in  judicial  proceeding*. 
See  Appeal  and  Error,  |  876,  889;  Bail;  In- 
junction, |  148. 

BOOKS. 

Recovery  of  books  belonging  to  office,  see  Of- 
ficers, 8  83. 

BOOKS  OF  ACCOUNT. 

As  evidence,  see  Evidence  §  166. 

BOUNDARIES. 

Of  municipal  corporation,  see  Municipal  Cor- 
porations, |  43. 

II.  EVIDENCE,  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

5  35.  Circumstantial  evidence  held  admissi- 
ble to  show  that  a  boundary  between  adjoining 
landowners  had  been  agreed  on  between  them.— 
Roberts  v.  Blount  (Tex.  Civ.  App.)  933. 

|  37.  Evidence  held  to  establish  that  adjoin- 
ing owners  had  agreed  upon  a  line  as  the 
boundary  between  them,  and  that  such  line 
had  been  so  recognised  for  20  years.— Abrams 
v.  Wild  (Ky.)  357. 

8  37.  In  trespass  to  try  title,  in  which  the 
defense  was  that  a  prior  survey  fully  covered 
the  land  called  for  by  plaintiff's  patent,  evi- 
dence held-  sufficient  to  sustain  a  finding  that 
the  boundaries  of  the  prior  survey  were  cer- 
tain and  fully  covered  the  land  claimed  by 
plaintiff,  and  left  nothing  to  satisfy  plaintiff's 

gatent— Hackbarth  v.  Gordon  (Tex.  Civ.  App.) 
91. 

8  46.  A  line  agreed  upon  by  adjoining  own- 
ers as  the  boundary  between  them,  and  so  rec- 


Toplcs,  divisions,  £  lection  (|)  NUMBERS  In  this  Index,  *  Deo.  &  Amer.  Dig*.  *  Reporter  Indexes  acre* 


INDEX-DIGEST. 


1215 


ognlzed  for  20  years,  controls.— Abrams  v.  Wild 
(Ky.)  357. 

5  48.  Where  a  line  coinciding  with  a  fence  be- 
tween two  parcels  of  land  was  fixed  by  the 
original  owners,  and  for  more  than  30  years 
was  recognized  and  acquiesced  in  by  all  parties, 
it  would  not  avail  plaintiff,  in  trespass  to  try 
title,  that  this  was  not  the  true  line.— Roberts 
v.  Blount  (lex.  Civ.  App.)  933. 

BREACH. 

Of  condition,  see  Insurance,  88  264-291,  835- 
365. 

Of  conditions  of  bond  of  insurance  agent,  see  In- 
surance, 8  83. 

Of  contract,  see  Contracts,  88  303-319;  Sales, 
88  161-188;  Vendor  and  Purchaser,  8  187. 

Of  covenant,  see  Covenants,  8  88. 

Of  warranty,  wee  Insurance,  88  264-291 ;  Bales, 
88  435,  441. 

BREACH  OF  MARRIAGE  PROMISE. 

Nature  and  form  of  action,  see  Action,  8  27. 

Subjection  of  homestead  of  defendant  to  judg- 
ment for  breach  of  marriage  promise,  see 
Homestead,  f  94. 

BRIDGES. 

Construction  over  navigable  water,  see  Navi- 
gable Waters,  |  20. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and 
Error,  88  758-778. 

BROKERS. 

See  Exchanges;  Principal  and  Agent 
Insurance  brokers,  see  Insurance,  8  83. 

X.  REGULATION  AND  CONDUCT  OF 
BUSINESS  IN  GENERAL. 

Authority  of  agent  to  employ  broker,  see  Prin- 
cipal and  Agent,  |  102. 

II.  EMPLOYMENT  AND  AUTHORITY. 

8  10.  Under  contract  of  employment  of  bro- 
ker for  definite  time,  principal  held  not  to  have 
the  right  to  revoke  the  agency  by  selling  prop- 
erty himself.— S.  Blumenthal  &  Co.  v.  Bridges 
(Ark.)  974. 

8  10.  Employment  of  broker  not  for  a  definite 
time  held  revocable  at  will,  but  employment  for 
definite  time  held  revocable  only  in  accordance 
with  conditions  of  contract. — S.  Blumenthal  & 
Co.  v.  Bridges  (Ark.)  974. 

|  11.  A  broker  may  recover  anticipated  prof- 
its as  damages  for  breach  of  his  contract  of  em- 
ployment— S.  Blumenthal  &  Co.  t.  Bridges 
(Ark.)  974. 

8  11.  Measure  of  broker's  recovery  on  sale  of 
principal  held  the  profit  broker  would  have  re- 
alized if  he  had  been  permitted  to  perform. — 
8.  Blumenthal  A  Co.  v.  Bridges  (Art)  974. 

IV.  COMPENSATION  AND  LIEN, 

8  49.  A  contract  of  sale  by  a  broker  held  not 
within  the  authorized  terms,  and  so  not  to  en- 
title the  broker  to  commissions. — Gough  v.  Cof- 
fin (Tex.  Civ.  4pp.)  210. 

8  54.  To  entitle  a  broker  to  commissions,  he 
must  procure  a  purchaser  willing  to  contract  to 
purchase  the  land  absolutely. — Moss  &  Raley 
v.  Wren  (Tex.)  847. 


V.  ACTIONS  FOB  COMPENSATION. 

Applicability  of  instructions  to  case  in  action 
for  compensation,  see  Trial,  8  251. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence in  action  for  compensation,  see  Trial, 
8  194. 

8  85.  In  an  action  to  recover  commissions 
on  the  sale  of  property  certain,  evidence  held 
admissible.— Wefl  v.  Schwartz  (Tex.  Civ.  App.) 
1039. 

VL  BIGHTS,  POWERS,  AND  LIABILI- 
TIES AS  TO  THIRD  PERSONS. 

f  96.  A  broker  is  not  bound  to  send  to  a  cer- 
tain bank  the  proceeds  of  a  particular  shipment 
of  property  he  sells  for  a -customer  merely  be- 
cause he  knows  that  the  bank  has  been  furnish- 
ing the  customer  money  to  buy  such  shiDments, 
and  that  the  proceeds  have  been  remitted  to 
the  bank  pursuant  to  the  customer's  order. — 
Bank  of  Laddonia  v.  Bright-Coy  Commission 
Co.  (Mo.  App.)  648. 

BURGLARY. 

Liability  of  express  company  for  loss  by  bur- 
glary, see  Carriers,  8  137. 

Liability  of  telephone  company  for  injuries  to 
adjoining  landowners  from  burglarious  entry 
of  building  from  telephone  pole  placed  in 
close  proximity  to  window,  see  Adjoining 
Landowners,  8  8. 

L  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

|  4.  A  showcase  held  not  a  "house,"  within 
Pen.  Code  1895,  art.  843.— Clark  v.  State  (Tex. 
Cr.  App.)  892. 

BY-LAWS. 

O ^corporations  in  general,  see  Corporations,  88 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  Reformation  of  Instru- 
ments. 

Cancellation  of  insurance  policy  see  Insur-. 
ance,  |  237. 

Rescission  of  contracts  for  sale  of  realty,  see 
Vendor  and  Purchaser,  8  111. 

Setting  aside  fraudulent  conveyances,  see  Fraud- 
ulent Conveyances,  8  295. 

CANDIDATES. 

For  office,  see  Elections,  8  154. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

I.  CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(A)  IN  GENERAL. 

Concurrent  and  conflicting  jurisdiction  of  ac- 
tions involving  regulation  of  charges,  see 
Courts,  88  492,  493. 

Construction  of  regulations  in  favor  of  con- 
stitutionality, see  Constitutional  Law,  8  48. 

Law  authorizing  railroad  commissioners  to  make 
rules  and  regulations  for  government,  of  rail- 
roads, as  delegation  of  legislative  power,  see 
Constitutional  Law,  8  62. 

Regulations  constituting  taking  of  property 
without  compensation,  see  Eminent  Domain, 
8  69. 

Regulations  denying  due  process  of  law,  see 
Constitutional  Law,  8  297. 
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siace  commerce,  see  uouns,  g  £su. 
Right  of  member  of  trust  to  maintain  action 
against  a  carrier  for  failure  to  furnish  cars, 
see  Monopolies,  {  21. 

|  40.  A  carrier  held  required  to  anticipate 
and  provide  cars  for  normal  conditions  of  the 
traffic— Midland  Valley  R.  Co.  Hoffman 
Coal  Co.  (Ark.)  380. 

(B)  BILLS  OF  LADING,  SHIPPING  RE- 
CEIPTS, AND  SPECIAL  CONTRACTS. 
Jurisdiction  of  state  court  of  action  for  breach 
of  contract  to  furnish  cars  to  be  used  in 
interstate  commerce,  see  Courts,  |  289. 

f  53.  A  receipt  by  a  carrier  for  freight  re- 
ceived for  transportation  held  to  make  toe  bill 
of  lading  a  part  of  the  contract  of  carriage.— 
Simmons  Hardware  Co.  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.  (Mo.  App.)  663. 

|  60.  In  an  action  by  a  coal  mine  operator 
for  a  carrier's  breach  of  contract  to  furnish 
cars  for  the  transportation  of  coal,  an  instruc- 
tion held  erroneous  as  withdrawing  from  the 
consideration  of  the  jury  a  certain  fact  proper 
for  consideration  in  determining  whether  the 
carrier  excused  its  failure— Midland  Valley  R. 
Co.  t.  Hoffman  Coal  Co.  (Ark.)  380. 

§  69.  In  an  action  by  a  coal  mine  operator 
for  a  carrier's  breach  of  contract  to  furnish 
cars  for  the  shipment  of  coal,  letters  of  the 
officials  of  the  carrier  were  competent  to  show 
that  the  officers  knew  that  the  carrier  did  not 
have  sufficient  cars  to  meet  the  ordinary  de- 
mands of  shippers. — Midland  Valley  R.  Co.  v. 
Hoffman  Coal  Co.  (Ark.)  380. 

{  69.  In  an  action  by  a  coal  mine  operator 
for  the  breach  of  a  carrier's  contract  to  fur- 
nish cars  for  the  shipment,  of  coal,  certain  evi- 
dence held  admissible  as  bearing  on  the  net 

Sroiits  of  operating  the  mine  recoverable  as 
amages.— Midland  Valley  R.  Co.  v.  Hoffman 
Coal  Co.  (Ark.)  380. 

•  |  69.  An  operator  of  a  coal  mine  held  en- 
titled to  recover  from  a  carrier  failing  to  fur- 
nish cars  to  transport  coal  the  net  profits  of 
operating  the  mine.— Midland  Valley  R.  Co. 
v.  Hoffman  Coal  Co.  (Ark.)  880. 

(E)  DELAY  IN  TRANSPORTATION  OR 
DELIVERY. 

I  99.  In  a  suit  against  carriers  for  delay  in 
transporting  wheat,  defendants,  having  express- 
ly contracted  to  transport  without  stipulating 
for  exemption  for  delay  caused  by  an  extra- 
ordinary rush  of  business,  cannot  defend  on 
that  ground. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Stark  Grain  Co.  (Tex.  Civ.  App.)  1146. 

t  104.  Evidence  that  plaintiffs  were  prevent- 
ed from  threshing  by  nin- held  admissible  on 
the  question  of  damages  from  delay  in  trans- 
portation of  their  threshing  outfit.— St.  Louis, 
S.  P.  &  T.  Ry.  Co.  v.  Hutson  &  Brown  (Tex. 
Civ.  App.)  213. 

(P)  LOSS  OP  OR  INJURY  TO  GOODS. 

§  134.  In  an  action  against  an  express  com- 
pany for  loss  of  a  money  package  by  burglary, 
evidence  held  to  sustain  a  verdict  for  defendant. 
—Bank  of  Vanduser  v.  Wells  Fargo  Co.  (Mo. 
App.)  678. 

{  137.  In  an  action  against  an  express  com- 
pany for  the  loss  of  a  money  package,  an  in- 
struction as  to  the  rule  for  determining  the 
question  of  defendant's  negligence  held  proper. 
—Bank  of  Vanduser  v.  Wells  Fargo  Co.  (Mo. 
App.)  67S. 


wnen  compensation  ior  ine  service  is  lenaerea. 
—Burgher  v.  Wabash  R.  Co.  (Mo.  App.)  673. 

§  154.  A  carrier  may  for  a  consideration 
limit  its  common-law  liability.— Simmons  Hard- 
ware Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Mo. 
App.)  663. 

I  218.  That  plaintiff,  by  shipping  various 
cars  of  stock  in  the  names  of  his  employes,  ob- 
tained free  transportation  for  more  men  than 
be  was  entitled  to  held  no  consideration  for  a 
limited  liability  contract  on  the  part  of  the  car- 
rier.—Burgher  v.  Wabash  R.  Co.  (Mo.  App.) 
673. 

I  164.  A  provision  in  a  carrier's  limited  lia- 
bility contract,  requiring  notice  of  loss  within 
10  days,  not  based  on  an  independent  considera- 
tion, held  unsustainable.— Burgher  t.  Wabash 
R.  Co.  (Mo.  App.)  673. 

I  154.  A  carrier  cannot  limit  its  common-law 
liability  without  a  special  consideration  moving 
to  the  shipper.— Burgher  v.  Wabash  R.  Co.  (Mo. 
App.)  673. 

(I)  CONNECTING  CARRIERS. 
I  170.  At  common  law  right  of  shippers  to 
demand  delivery  of  cars  by  a  carrier  beyond  its 
own  line,  stated.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
State  (Tex.  Civ.  App.)  1028. 

$  171.  The  rule  that  where  a  carrier  re- 
ceives property  for  transportation  over  its  own 
line  and  connecting  carriers  for  a  lump  freight 
charge,  the  connecting  carriers  are  agents  of 
the  initial  carrier  held  not  to  apply,  where  the 
initial  carrier  had  no  interest  in,  or  connection 
with,  the  connecting  carrier,  except  to  collect 
and  pay  over  the  freight  charge  earned  by  it— 
Simmons  Hardware  Co.  v.  St  Louis,  I.  M.  & 
S.  Ry.  Co.  (Mo.  App.)  663. 

|  180.  Under  Rev.  St.  1899,  §  5222  (Ann. 
St.  1906,  p.  2718),  the  initial  carrier  held  not 
bound  to  contract  to  carry  beyond  its  line,  but 
where  in  the  main  clause  of  the  contract  it  un- 
dertakes to  carry  to  destination,  it  cannot  limit 
its  statutory  limitation  by  exceptions  set  out 
in  a  subsequent  clause.— Simmons  Hardware 
Co.  v.  St.  Loiiis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.) 
683. 

$  180.  A  carrier  held  liable  under  the  con- 
tract of  carriage  for  loss  occurring  on  its  own 
line  only.— Simmons  Hardware  Co.  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  663. 

I  180.  The  initial  carrier  contracting  for 
through  carriage  of  freight  held  liable  for  the 
loss  occurring  anywhere  on  the  route,  notwith- 
standing a  limitation  of  its  common-law  lia- 
bility to  a  loss  on  its  own  line  not  supported  by 
a  consideration.— Simmons  Hardware  Co.  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  663. 

i  187.  An  initial  carrier  having  consumed 
19  hours  in  transferring  a  shipment  to  the  next 
carrier,  the  question  whether  the  delay  was 
unreasonable  was  for  the  jury.— St.  Louis,  S.  F. 
&  T.  Ry.  Co.  v.  Hutson  &  Brown  (Tex.  Civ. 
App.)  213. 

m.  CARRIAGE  OF  XJVE  STOCK. 

Applicability  of  instruction  to  case  in  action 
for  injuries  to  live  stock,  see  Trial,  |  251. 

Joinder  of  causes  of  action  in  pleading  in  ac- 
tion for  delay  in  transportation,  see  Pleading, 
§  52. 

t  217.  As  it  is  a  railroad  company's  duty  to 
provide  a  safe  pen  for  unloading  stock  at  a 
junction  point,  a  shipper  could  rely  on  the  pen 
being  sufficient  without  inspecting  it— El  Paso 
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&  N.  B.  Ry.  Co.  v.  Lumbley  (Tex.  Civ.  App.) 
1050. 

i  218.  Requirement  in  a  contract  of  ship- 
ment that  written  notice  of  injury  be  given 
before  removal  of  property  held  waived. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Hood  (Tex. 

Civ.  App.)  236. 

$  227.  In  an  action  for  damage  to  horses 
shipped  on  defendant's  train,  claimed  to  have 
been  caused  by  its  negligence  in  handling  the 
train,  by  which  some  of  the  horses  were  thrown 
down  and  injured,  evidence  was  improperly  ad- 
mitted to  show  damage  caused  by  delay  in 
forwarding  the  horses—  Barr  v.  Quincy,  O.  & 
K.  C.  R.  Co.  (Mo.  App.)  111. 

i  227.  In  an  action  for  breach  of  a  carrier's 
obligation  to  transport  cattle  within  a  reason- 
able time,  evidence  of  breach  of  a  carrier's  spe- 
cial contract  to  furnish  cars  sanded  and  bedded 
held  inadmissible.— Burgher  v.  Wabash  R.  Co. 
(Mo.  App.)  673. 

J  228.  In  an  action  against  a  carrier  for 
failure  to  transport  plaintiff's  cattle  within  a 
reasonable  time,  evidence  of  the  delay  occurring 
before  the  cattle  were  delivered  to  the  carrier 
for  transportation  held  inadmissible.— Burgher 
v."Wabash  R.  Co.  (Mo.  App.)  673. 

S  228.  Where  the  evidence  showed  that  plain- 
tiffs horses  escaped  from  defendant  carrier's 
pen  because  the  gate  was  open,  it  was  not  er- 
ror to  exclude  evidence  that  plaintiff  was  in- 
toxicated.—El  Paso  &  N.  B.  Ry.  Co.  v.  Lum- 
bley (Tex.  Civ.  App.)  1050. 

8  229.  The  fact  that  a  shipper  was  permitted 
to  substitute  other  horses  in  place  of  those 
which  were  lost  at  a  junction  point,  would  not 
change  the  shipper's  measure  of  damages  for 
the  horses  lost— El  Paso  &  N.  E.  Ry.  Co.  v. 
Lumbley  (Tex.  Civ.  App.)  1050. 

g  229.  Where  the  destination  of  a  shipment 
of  horses  was  a  point  beyond  defendant  rail- 
road company's  lines,  which  it  knew,  plaintiffs 
measure  of  damages  for  their  injury  at  the 
junction  was  properly  submitted  on  the  basis 
of  the  market  value  of  the  horses  at  their  ul- 
timate destination.— El  Paso  &  N.  B.  Ry.  Co. 
v.  Lumbley  (Tex.  Civ.  App.)  1050. 

§  230.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiffs  horses  en  route, 
an  instruction  held  erroneous  as  permitting  re- 
covery on  a  different  theory  from  that  alleged 
in  the  petition.— Barr  v.  Quincy,  O.  4K.C.H. 
Co.  (Mo.  App.)  111. 

§  230.  Instruction  in  an  action  for  delay  in 
transporting  live  stock  held  not  to  authorize 
recovery  without  regard  to  default  of  the  car- 
rier.—Missouri,  E.  &  T.  Ry.  Co.  of  Texas  v. 
Hood  (Tex.  Civ.  App.)  236. 

S  230.  Evidence  that  live  stock  were  denied 
water  while  in  transit  held  sufficient  to  go  to 
the  jury. — Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Hood  (Tex.  Civ.  App.)  236. 

IV.  CARRIAGE  OF  PASSENGERS. 

(A)  RELATION  BETWEEN  CARRIER  AND 
PASSENGER. 

I  238.  If  plaintiff  got  upon  the  platform  of 
a  street  car  when  it  had  stopped  to  allow  pas- 
sengers to  get  aboard  with  the  intention  of  tak- 
ing passage,  he  was  a  passenger.— Scott  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.  App.)  131. 

(B)  FARES,  TICKETS,  AND  SPECIAL 
CONTRACTS. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence in  action  for  negligence  of  agent  sell- 
ing Ticket,  see  Trial,  $  194. 
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(C)  PERFORMANCE  OF  CONTRACT  OF 
TRANSPORTATION. 

i  270.  Rev.  St.  1895,  arts.  331a.  331b,  held 
inapplicable  to  connecting  carriers  of  passengers. 
—International  &  G.  N.  R.  Co.  v.  Doolan  (Tex. 
Civ.  App.)  1118. 

i  271.  Where  a  carrier  fails  to  stop  a  rea- 
sonable length'  of  time,  carried  a  passenger 
beyond  his  station,  and  on  request  negligent- 
ly fails  to  return  to  the  station^  it  cannot  de- 
feud  against  an  action  for  injuries  thereby  oc- 
casioned, though  the  passenger  on  account  of 
the  carrier's  negligence  may  have  voluntarily 
left  the  train  with  a  view  of  returning  to  the 
station. — Freeman  v.  Puckett  (Tex.  Civ.  App.) 
514. 

I  271.  Where  a  passenger  was  provided  with 
an  erroneous  ticket,  the  conductor  of  the  initial 
train,  on  requiring  her  to  alight  at  a  junction, 
was  not  bound  to  correct  the  error,  or  to  assist 
her  to  procure  another  ticket — International  & 
G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.)  1118. 

§  276.  In  an  action  against  a  railroad  for 
carrying  plaintiffs  wife  past  her  destination, 
whether  or  not  the  suit  was  brought  by  plain- 
tiff's attorney  for  a  contingent  fee  held-  irrele- 
vant— Freeman  v.  Puckett  (Tex.  Civ.  App.) 
514. 

i  276.  In  an  action  against  a  railroad  for 
carrying  plaintiffs  wife  past  her  destination, 
certain  evidence  held  admissible. — Freeman  v. 
Puckett  (Tex.  Civ.  App.)  514. 

i  276.  In  an  action  against  a  railroad  for 
carrying  plaintiffs  wife  past  her  destination, 
certain  evidence  held  admissible  under  the 
pleadings.— Freeman  v.  Puckett  (Tex.  Civ. 
App.)  514. 

i  276.  In  an  action  against  a  railroad  for 
damages  for  failure  to  carry  plaintiffs  wife  to 
her  destination,  evidence  held  to  support  a  ver- 
dict for  plaintiff.— Pullman  Co.  v.  Cox  (Tex. 
Civ.  App.)  1058. 

i  277.  A  passenger  whom  a  carrier  wrong- 
fully refuses  to  carry  to  his  destination  may 
recover  damages,  both  for  fright  and  for  men- 
tal distress.— Pullman  Co.  v.  Cox  (Tex.  Civ. 
App.)  1058. 

I  277.  A  passenger,  compelled  to  involun- 
tarily delay  at  a  junction  point  by  reason  of 
a  mistake  of  the  carrier's  agent  in  executing 
the  ticket,  held  entitled  to  recover  expenses  in- 
curred there. — International  &  G.  N.  R.  Co.  v. 
Doolan  (Tex.  Civ.  App.)  1118. 

i  278.  In  an  action  for  injuries  to  a  pas- 
senger by  delay,  whether  the  delay  was  the  re- 
sult of  some  cause  that  could  have  been  avoid- 
ed by  ordinary  care  held  for  the  jury.— South- 
ern Ry.  Co.  in  Kentucky  v.  Miller  (Ky.)  278. 

$  278.  In  an  action  against  a  railroad  for 
carrying  plaintiffs  wife  past  her  destination, 
an  instruction  held  properly  refused  as  pre- 
senting a  certain  matter  as  one  of  law  and 
not  of  fact— Freeman  v.  Puckett  (Tex.  Civ. 
App.)  514. 

§  278.  An  instruction  that,  If  an  initial  car- 
rier's selling  agent  was  negligent  in  selling  an 
improper  ticket  to  plaintiffs  wife,  both  connect- 
ing carriers  were  liable  for  the  proximately  re- 
sulting injury  held  erroneous.— International  & 
G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.)  Ilia 

(D)  PERSONAL  INJURIES. 

Applicability  of  instructions  to  case,  see  Trial, 
§  252.  • 

Assumption  by  judge  as  to  facts  in  instructions, 
see  Trial,  §  191. 

Cure  of  erroneous  instructions  by  giving  oth- 
er instructions,  see  Trial,  $  296. 
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I  280.  A  carrier  must  exercise  the  highest 
degree  of  care  that  a  very  cautious  and  prudent 
person  would  exercise  under  similar  circum- 
stances to  provide  for  its  passengers  a  safe 
approach  to  its  passenger  coach.— Missouri,  K. 
ft  T.  Ry.  Co.  of  Texas  v.  Harrison  (Tex.  Civ. 
App.)  254. 

i  286.  Carrier's  duty  to  keep  passenger  sta- 
tions warm  during  all  the  time  passengers  are 
reasonably  authorized  to  use  the  same  held  not 
dependent  on  Saylea'  Ann.  Civ.  St.  1897,  art. 
4521.— International  &  G.  N.  R.  Co.  v.  Doolan 
(Tex.  Civ.  App.)  1118. 

J  286.  Violation  of  a  carrier's  common-law 
obligation  to  keep  its  passenger  stations  com- 
fortably warm  may  give  rise  to  an  action  for 
damages  caused  by  the  illness  of  a  passenger, 
proximately  caused  thereby— International  & 
G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.)  1118. 

{  286.  Railroads  occupying  and  maintaining 
a  joint  passenger  station  are  jointly  bound  to 
keep  the  same  comfortably  heated.— Internation- 
al ft  G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.) 
1118. 

|  295.  A  passenger  assumes  only  such  risks 
as  are  incident  to  the  proper  and  ordinary  op- 
eration of  the  train. — Houston  &  T.  C.  R.  Co. 
v.  Harris  (Tex.  Civ.  App.)  500. 

S  303.  An  instruction  as  to  the  carrier's  duty 
to  assist  passengers  in  alighting  from  trains 
held  erroneous,  and  not  cured  by  a  subsequent 
intruction— Texas  &  P.  Ry.  Co.  v.  Beezley 
(Tex.  Civ.  App.)  1136.  ' 

§  305.  Where  plaintiff  was  injured  while  at- 
tempting to  board  a  crowded  street  car  at  a 
point  where  double  tracks  ran  close  together 
by  being  caught  between  the  car  and  a  passing 
car  on  the  other  track,  the  proximity  of  the 
tracks  was  the  proximate  cause  of  plaintiff's 
injury.— Scott  v.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  131. 

i  305.  The  negligence  of  a  carrier  in  leaving 
a  depression  in  a  depot  platform  held  a  prox- 
imate cause  of  an  injury  authorizing  a  re- 
covery therefor.— Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Harrison  (Tex.  Civ.  App.)  254. 

|  305.  Where  a  carrier's  negligence  in  leav- 
ing a  depression  in  a  depot  platform  contributed 
to  an  accident  resulting  in  injury  to  a  person, 
the  fact  that  the  negligence  of  another  contrib- 
uted to  the  accident  did  not  defeat  a  recovery. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Har- 
rison (Tex.  Civ.  App.)  254. 

i  314.  In  a  passenger's  injury  action,  plain- 
tiff must  allege  that  he  was  a  passenger. — Scott 
v.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  131. 

i  316.  In  an  action  against  a  street  rail- 
road for  injuries  to  a  passenger  through  the 
sudden  and  violent  stopping  of  a  cable  car  on 
which  plaintiff  was  riding,  facts  held  to  raise 
a  presumption  of  negligence.— Briscoe  v.  Met- 
ropolitan St.  Ry.  Co.  (Mo.)  1162. 

i  316.  Whenever  something  unusual  occurs 
in  the  operation  of  a  public  conveyance  carry- 
ing passengers  for  hire,  proof  of  such  fact  and 
of  a  consequent  injury  to  a  passenger  raises  the 
presumption  of  negligence. — Briscoe  v.  Metro- 
politan St.  Ry.  Co.  (Mo.)  1162. 

§  316.  In  an  action  for  injuries  to  a  pas- 
senger, held,  under  the  pleading  and  evidence, 
that  the  burden  was  on  defendant  to  establish 
the  plea  of  contributory  negligence. — Houston 
&  T.  C.  R.  Co.  v.  Harris  (Tex.  Civ.  App.)  500. 

|  320.  In  an  action  for  injuries  to  a  pas- 
senger, the  question  whether  the  train  was 
moved  with  a  sudden  jerk  held  one  for  the 


ants  were  guilty  oi  negligence  hem  one  lor  tne 
jury.— Houston  &  T.  C.  R.  Co.  v.  Harris  (Tex. 
Civ.  App.)  500. 

I  320.  Facts  held  to  justify  submission  of  a 
carrier's  negligence  in  tailing  to  keep  a  pas- 
senger station  comfortably  warm,  as  a  ground 
for  liability  for  illness  contracted  by  a  pas- 
senger therefrom. — International  ft  G.  N.  R.  Co. 
v.  Doolan  (Tex.  Civ.  App.)  Ilia 

S  321.  In  an.  action  against  a  street  railroad 
for  injuries  to  a  passenger  through  the  sod- 
den and  violent  stopping  of  the  car  on  which 
plaintiff  was  riding,  an  instruction  held  proper. 
—Briscoe  v.  Metropolitan  St  Ry.  Co.  (Mo.) 
1162. 

I  321.  A  charge  requiring  a  carrier  to  exer- 
cise the  utmost  care  for  the  safety  of  passengers 
held  proper.— Houston  ft  T.  C.  Ry.  Co.  v.  Keel- 
ing (Tex.)  847. 

I  321.  In  an  action  for  Injuries  to  a  passen- 
ger, instructions  defining  the  care  required  as 
the  "utmost"  or  "highest"  held  objectionable 
without  an  instruction  defining  what  such  care 
consists  of.— Houston  ft  T.  C.  Ry.  Co.  v.  Keel- 
ing (Tex.)  847. 

S  321.  An  instruction,  in  an  action  for  in- 
juries to  a  passenger,  authorising  a  recovery 
for  medical  services,  held  not  erroneous  under 
the  evidence.— Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Dalton  (Tex.  Civ.  App.)  240. 

i  321.  An  instruction,  in  an  action  for  in- 
juries to  a  passenger,  held  not  erroneous,  in 
that  the  petition  was  not  broad  enough  to  sus- 
tain the  instruction. — Missouri,  K.  ft  T.  Ry. 
Co.  of  Texas  v.  Dalton  (Tex.  Civ.  App.)  240. 

(  321.  A  charge  held  sufficiently  to  state  the 
negligence  of  street  railway  employes  to  be  the 
negligence  of  the  company.— Drewery  v.  El  Paso 
Electric  Ry.  Co.  (Tex.  Civ.  App.)  1061. 

I  321.  In  an  injury  action  a  charge  to  the 
jury  not  to  consider  a  question  of  defendant's 
negligence  not  alleged  in  the  petition  held  prop- 
er.—Brewery  v.  El  Paso  Electric  Ry.  Co.  {Tex. 
Civ.  App.)  1061. 

|  321.  An  instruction,  requiring  carriers  to 
keep  passenger  stations  warm,  held  confusing 
and  misleading.— International  ft  G.  N.  R.  Co. 
v.  Doolan  (Tex.  Civ.  App.)  Ilia 

I  321.  In  an  action  by  a  passenger,  injured 
by  being  compelled  to  remain  in  an  unwarmed 
station,  an  instruction,  based  on  Sayles'  Ann. 
Civ.  St.  1897,  art.  4521,  held  erroneous  as  not 
containing  the  statutory  limitation  of  time  dur- 
ing which  the  station  must  be  warmed. — Inter- 
national ft  G.  N.  R.  Co.  t.  Doolan  (Tex.  Civ. 
App.)  ma 

(  321.  In  an  action  against  a  carrier  for  in- 
juries received  while  alighting  from  a  train,  an 
instruction  as  to  the  circumstances  under  which 
a  verdict  should  be  rendered  for  defendant  sug- 
gested—Texas ft  P.  Ry.  Co.  v.  Beezley  (Tex. 
Civ.  App.)  1136. 

(E)  CONTRIBUTORY  NEGLIGENCE  OP 
PERSON  INJURED. 

8  328.  One  attempting  to  board  a  street  car 
at  a  place  between  double  tracks,  where  the 
tracks  run  very  close  together,  held  entitled  to 
assume  that  there  was  no  danger  from  a  passing 
car  on  the  other  track,  so  that  he  was  not 
bound  to  watch  a  car  thereon  to  see  if  it  was 
going  to  pass  the  car  he  was  boarding. — Scott 
v.  Metropolitan  St  Ry.  Co.  (Mo.  App.)  131. 

|  333.  It  is  contributory  negligence  for  a 
female  passenger  to  alight  from  a  rapidly  mov- 
ing street  car.— Scroggins  v.  Metropolitan  St 
Ry.  Co.  (Mo.  App.)  731. 
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S  333.  A  passenger  going  on  a  street  car 
platform  to  alight  could  assume  that  the  plat- 
form was  safe,  and  that  she  could  safely  atep 
on  any  part  of  it— Hertzberg  v.  San  Antonio 
Traction  Co.  (Tex.  Civ.  App.)  572. 

S  333.  Plaintiff  injured  by  a  street  car  held 
negligent  as  matter  of  law.— Austin  Electric 
By.  Co.  v.  Lane  (Tex.  Civ.  App.)  1011. 

S  339.  In  an  action  against  a  street  car 
for  injury  to  a  passenger,  plaintiff's  negligence 
held  to  have  proximately  contributed  to  her  in- 
jury so  as  to  bar  a  recovery.— Hertzberg  v.  San 
Antonio  Traction  Co.  (Tex.  Civ.  App.)  572. 

§  346.  In  a  street  car  passenger's  action  for 
injuries  sustained  in  alighting,  evidence  held 
to  show  that  plaintiff  was  injured  while  at- 
tempting to  alight  from  a  rapidly  moving  car 
and  not  by  the  sudden  starting  of  the  car  aft- 
er it  had  stopped.— Scroggins  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  731. 

S  346.  In  an  action  for  injury  to  a  street 
car  passenger  by  catching  her  foot  in  a  crack 
in  the  platform  while  she  was  stepping  from 
it  to  the  step  in  alighting,  evidence  held  to 
sustain  a  finding  of  negligence  by  her  in  alight- 
ing.— Hertzberg  v.  San  Antonio  Traction  Co. 
(Tex.  Civ.  App.)  672. 

§  347.  In  an  action  for  personal  injuries 
sustained  while  attempting  to  board  the  plat- 
form of  a  crowded  street  car  by  being  caught 
between  the  car  and  a  passing  car  on  another 
track,  whether  plaintiff  was  negligent  held  a 
jury  question.— Scott  v.  Metropolitan  St.  Ry, 
Co.  (Mo.  App.)  131.  , 

§  347.  One  attempting  to  get  on  a  street  car 
on  the  inside  of  double  tracks  at  a  point  where 
the  cars  touched  in  passing  held  not  negligent 
per  se  in  signaling  the  motorman  of  the  pass- 
ing car  to  stop  to  prevent  catching  him  between 
the  cars.  Instead  of  jumping  off  the  car  he  was 
on.— Scott  v.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  131. 

§  347.  In  an  action  against  a  street  rail- 
way company  for  injuries  in  alighting,  whether 
plaintiff  was  injured  by  the  car  starting  with 
a  jerk  while  she  was  attempting  to  alight,  or 
whether  she  attempted  to  alight  before  the  car 
had  stopped,  held  for  the  jury. — Barnett  v.  Met- 
ropolitan St  Ry.  Co.  (Mo.  App.)  730. 

S  347.  Question  whether  a  passenger  was 

guilty  of  contributory  negligence  held  one  for 
the  jury.— Houston  &  T.  C.  R.  Co.  v.  Harris 
(Tex.  Civ.  App.)  500. 

§  348.  In  action  for  injuries  in  suddenly 
starting  a  street  car  while  plaintiff  was  alight- 
ing, an  instruction  held  erroneous  in  not  re- 
quiring that  plaintiff's  act,  contributing  to  the 
injury,  be  negligent  to  bar  a  recovery.— Dowd 
v.  Metropolitan  St  Ry.  Co.  (Mo.)  772. 

I  348.  In  an  action  for  injuries  to  a  per- 
son assisting  a  passenger,  an  instruction  that 
he  could  not  be  guilty  of  contributory  negli- 
gence if  the  carrier  placed  him  in  a  position 
of  peril,  held  properly  refused  under  the  evi- 
dence.— Shaddix  v.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  517. 

(F)  EJECTION  OP  PASSENGERS  AND  IN- 
TRUDERS. 
Competency  of  statements  as  to  transaction 

with  conductor  since  deceased,  see  Witnesses, 

I  154. 

j  355.  Where  a  passenger  refuses  to  either 
deliver  his  ticket  or  pay  his  fare,  he  may  be 
ejected  without  insult  or  more  force  than  is 
reasonably  necessary  for  the  purpose. — Ander- 
son v.  Louisville  &  N.  R.  Co.  (Ky.)  298,  301. 

g  355.  Where  a  passenger  stated  to  the  con- 
ductor that  he  had  mislaid  his  ticket,  it  was 
the  conductor's  duty  to  give  him  a  reasonable 
time  in  which  to  find  it  before  ejecting  bim. — 


Anderson  v.  Louisville  &  N.  R.  Co.  (Ky.)  296, 
801. 

g  358.  Where,  on  complainant  being  unable 
to  find  the  railroad  tickets  of  himself  and  fa- 
ther, the  father  gave  the  conductor  $10  with  di- 
rections not  to  take  the  fares  out  of  it,  each 
fact  was  relevant  only  to  plaintiff's  good  faith 
in  attempting  to  gain  time  to  find  the  tickets.— 
Anderson  v.  Louisville  &  N.  R.  Co.  (Ky.)  298, 
301. 

I  381.  In  an  action  for  ejection  of  a  passen- 
ger, evidence  of  the  conductor's  general  treat- 
ment of  passengers  held  inadmissible. — Ander- 
son v.  Louisville  4  N.  E.  Co.  (Ky.)  298,  301. 

CARRYING  WEAPONS. 

See  Weapons. 

CASE  ON  APPEAL 

Making  and  settlement,  see  Appeal  and  Error, 

fee 

Error,"  J 


Nece8sity_fOTj>urpose  of  review,  see  Appeal  and 


CATTLE. 


See  Animals. 


CAUSE  OF  ACTION. 


See  Action. 


CERTIFICATE. 


As  evidence,  see  Evidence,  g  336. 

Cause  of  death  as  evidence  in  action  on  In- 
surance policy,  see  Insurance,  g  659. 

For  work  done  in  construction  of  drains,  see 
Drains,  g  90. 

Land  certificates,  see  Public  Lands,  g  174. 

Nature  of  property  in  land  certificate,  see 
Property,  f  4. 

To  physician,  see  Physicians  and  Surgeons,  |  6. 

CERTIORARI. 

X.  MATURE  AND  GROUNDS. 

g  5.  Certiorari  held  not  to  lie  to  review  an 
order  prohibiting  the  sale  of  intoxicating  liq- 
uors, the  judgment  of  the  county  court  oeing 
valid  on  its  face  and  reciting  the  necessary  ju- 
risdictional facts.— Douglas  v.  Hamilton  (Ark.) 
387. 

i  17.  Certiorari  held  not  to  lie  to  quash  a 
default  judgment  rendered  against  a  garnishee, 
because  the  judgment  in  the  main  action  was 
void.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Mc- 
Dermitt  (Ark.)  831. 

H.  PROCEEDINGS  AND  DETER- 
MINATION. 

g  42.  A  petition  for  certiorari  to  review  a 
judgment  against  a  garnishee  held  insufficient 
to  show  that  the  garnishee  lost  the  right  of  ap- 
peal through  no  fault  of  his  own. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  v.  McDermitt  (ArkJ  831. 

CHALLENGE. 

To  juror,  tee  Jury,  gg  95,  131. 

CHANCERY. 

See  Equity. 

CHANGE. 

Of  location  of  drainage  ditch,  see  Drains,  g  41. 


For  cases  in  Deo.  Dig.  &  Amer.  Digi.  1907  to  data  *  Indexes  see 


same  topic  *  section  (I)  NUMBER 

Digitized  by  VaOOQlC 


CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  Crim- 
inal Law,  §§  369,  372. 
Of  witness,  see  Witnesses,  §8  338,  345. 

CHARGE. 

For  electrical  supplies,  see  Electricity,  |  11. 
To  jury  in  civil  actions,  see  Trial,  St  188-298. 
To  jury  in  criminal  prosecutions,  see  Criminal 
Law,  55  770-823. 

CHARITIES. 

I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

i  10.  A  trust  to  establish  an  orphans'  asy- 
lum far  the  maintenance  and  education  of  or- 
phan children  under  17  years  of  age  of  members 
of  a  secret  society,  held  a  valid  charitable  be- 
quest, within  Ky.  St.  i  317  (Russell's  St  | 
2300).— Green's  Adm'rs  v.  Fidelity  Trust  Co. 
of  Louisville  (Ky.)  283. 

I  21.  A  testamentary  trust  to  establish  and 
maintain  a  charity  held  not  void  for  indefinite- 
ness.— Green's  Adm'rs  v.  Fidelity  Trust  Co.  of 
Louisville  (Ky.)  283. 

II.  CONSTRUCTION,  ADMINISTRA- 
TION, AND  ENFORCEMENT. 

t  43.  A  testamentary  trust  of  property  situ- 
ated in  Kentucky  for  the  establishment  and 
maintenance  of  an  orphans'  asylum  in  a  sister 
state,  for  the  benefit  of  children  in  the  sister 
state,  held  enforceable. — Green's  Adm'rs  v.  Fi- 
delity Trust  Co.  of  Louisville  (Ky.)  283. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Certified  copy  of  as  best  or  secondary  evidence, 
see  Evidence,  {  175. 

I.  REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OF 
TRANSFERS    OF  CHATTELS 
AS  SECURITY. 

§  83.  A  mortgage  on  the  physical  property 
of  a  corporation  by  a  holder  of  over  85  per 
cent,  of  the  capital  stock  held  an  equitable 
mortgage  on  his  interest  in  the  corporation. — 
Thompson  v.  Grace  (Ark.)  397. 

(D)  VALIDITY. 

|  80.  Whether  a  debt  secured  by  a  chattel 
mortgage  was  honest  indebtedness  held  for  the 
jury.— Weber  Implement  Co.  v.  Dunard  (Mo. 
App.)  608. 

IH.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  PROPERTY  MORTGAGED,  AND  ES- 
TATES AND  INTERESTS  OF 
PARTIES  THEREIN. 

|  122.  A  description  in  a  chattel  mortgage 
held  restricted  in  its  meaning  to  the  specific 
piece  of  machinery  thereby  described.— McGreg- 
or v.  Port  Huron  EngiDe  &  Thresher  Co.  (Tex. 
Civ.  App.)  1128. 


uiau  v .  i^vwiui  i,jui.f  oio. 

8  157.  When  there  is  a  variance  in  the  de- 
scription of  the  property  in  a  note  for  the 
price,  and  in  a  chattel  mortgage  alleged  to  se- 
cure the  note  aud  parol  evidence  of  the  identi- 
ty of  the  property  is  given,  the  identity  of  the 
debt  is  for  the  jury.— Weber  Implement  Co.  v. 
Dunard  (Mo.  App.)  608. 

IV.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

t  174.  Whether  a  debt  secured  by  a  chattel 
mortgage  has  been  paid  held  for  the  jury. — 
Weber  Implement  Co.  v.  Dunard  (Mo.  App.) 
60S. 

f  174.  In  replevin  by  a  second  chattel  mort- 
gagee against  one  claiming  under  a  prior  mort- 
gage, the  question  of  failure  of  consideration 
of  the  second  mortgage  is  immaterial. — Weber 
Implement  Co.  v.  Dunard  (Mo.  App.)  608. 

|  174.  In  determining  the  right  of  the  as- 
signee of  the  prior  chattel  mortgage,  and  the 
second  chattel  mortgagee  to  the  possession  of  the 
mortgaged  chattels,  a  fact  held  immaterial- 
Weber  Implement  Co.  v.  Dunard  (Mo.  App.) 
60S. 

IX.  FORECLOSURE. 

Effect  of  attaching  mortgage  to  petition  as  an 
exhibit,  feee  Pleading,  |  310. 

|  256.  An  injunction  to  restrain  •  sale  of 
cattle  under  a  junior  mortgage  nntil  the  equities 
of  the  parties  could  be  determined  on  final  trial 
held  properly  awarded  at  the  instance  of  a 
senior  mortgagee.— Citizens'  State  Bank  v.  First 
Nat  Bank  (Tex.  Civ.  App.)  1141. 

8  267.  A  second  chattel  mortgage  held  es- 
topped from  disputing  the  title  of  the  holder 
of  the  prior  mortgage— Weber  Implement  Co. 
v.  Dunard  (Mo.  App.)  608. 

g  275.  The  bill  to  foreclose  an  equitable 
mortgage  on  defendant's  interest  in  a  corpo- 
ration held  maintainable,  under  Klrby's  Dig.  f 
6011,  without  the  joinder  of  the  corporation  oi 
other  stockholders.— Thompson  v.  Grace  (Ark.) 
397. 

g  277.  A  plea  in  a  chattel  mortgage  fore- 
closure suit  which  merely  denies  the  existence 
of  a  partnership  alleged  is  not  equivalent  to  a 
plea  of  non  est  factum,  contemplated  by  Sayles' 
Ann.  Civ.  St  1897.  art.  3330,  so  as  to  require 
proof  of  the  execution  of  the  mortgage  before  a 
certified  copy  can  be  admitted  in  evidence.— 
Morris  v.  Moon  (Tex.  Civ.  App.)  1063. 

g  278.  Evidence  held  to  warrant  findings 
that  defendant  was  the  owner  of  certain  cor- 
porate stock,  and  that  he  transferred  it  to 
plaintiff,  and  attempted  to  incumber  it  by  a 
mortgage  on  the  corporation's  physical  proper- 
ty—Thompson v.  Grace  (Ark.)  397. 

t  281.  Having  enjoined  a  sale  of  cattle  under 
a  mortgage,  it  was  proper  for  the  court  to  place 
them  in  the  hands  of  a  receiver  pending-  the 
trial— Citizens'  State  Bank  v.  First  Nat  Bank 
(Tex.  Civ.  App.)  1141. 


See  Property. 
See  Fraud. 


CHATTELS. 
CHEAT. 
CHECKS. 


See  Bills  and  Notes. 

As  subject  of  larceny,  see  Larceny,  |  5. 
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CHOSE  IN  ACTION. 

Assignment,  see  Assignments. 

CHURCHES. 

See  Religious  Societies 

CIRCUS. 

See  Theaters  and  Shows,  {  2. 

CITATION. 

Sm  Proems. 

On  appeal,  see  Appeal  and  Error,  I  486. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

Equal  protection  of  laws,  see  Constitutional 
Law,  H  221-280. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  ||  87,  221-280: 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  county,  see  Counties,  |  206. 
Against  estate  of  bankrupt,  see  Bankruptcy, 
I  341. 

Against  estate  of  decedent  Me  Executors  and 

Administrators,-  H  227-268. 

CLOSETS. 

Duties  of  railroad  companies  as  to  lighting, 
see  Railroads,  H  226,  254. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COAL 

Actions  for  breach  of  contract  by  carriers  to 
furnish  cars  for  coal  shipment,  see  Carriers, 
169. 


CODICIL 


See  Wills,  |  184. 

COLD. 

Liability  of  carrier  for  failure  to  heat  passen- 
ger station,  see  Carriers,  |  286. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  Evidence,  |  441. 

COLLATERAL  ATTACK. 

On  allowance  of  claim  in  bankruptcy,  see 

Bankruptcy,  f  341. 

On  allowance  of  claims  by  county  commission- 
ers, see  Counties.  §  206. 

On  judgment,  see  Judgment,  i  475. 


Of  estate  of  decedent,  see  Executors  and  Ad- 
ministrators. H  97-111. 
Of  taxes,  see  Taxation,  SI  660,  609. 

COLLEGES  AND  UNIVERSITIES. 

Dissolution  of  college  corporation  as  affecting 
rights  in  public  land,  see  Public  Lands,  {  173. 

11.  An  incorporated  college,  in  view  of  Laws 
1907,  p.  122,  c  66,  amending  its  charter,  held 
not  to  have  forfeited  its  franchise  by  nonuser 
so  as  to  invalidate  a  sale  of  land,  title  of 
which  was  in  the  corporation  by  virtue  of  a  loca- 
tion and  survey  under  a  land  certificate  as  au- 
thorised by  its  original  charter.— Murphy  v. 
Luttrell  (Tex.  Civ.  App.)  905. 

COLORED  PERSONS. 

Public  school  facilities,  see  Schools  and  School 

Districts,  |  10. 
Separate  schools  for,  see  Schools  and  School 

Districts,  §  13. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  Adverse  Pos- 
session. 

COMBINATIONS. 

See  Conspiracy;  Monopolies,  li  17,  2L 

COMITY. 

Between  courts,  see  Courts,  ff  475-493. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers. 

H.  SUBJECTS  OF  REGULATION. 

|  40.  A  transaction  held  interstate  com- 
merce, and  so  not  within  the  auti-trust  law 
(Laws  1903,  p.  119,  c  94).— Eclipse  Paint  & 
Mfg.  Co.  v.  New  Process  Hooting  &  Supply 
Co.  (Tex.  Civ.  App.)  632. 

I  40.  A  contract  held  to  affect  interstate  com- 
merce, and  not  subject  to  the  Texas  anti-trust 
laws.— Moroney  Hardware  Co.  v.  Goodwin  Pot- 
tery Co.  (Tex.  Civ.  App.)  1088. 

COMMISSION. 

Inquisition  of  lunacy,  see-  Insane  Persons,  §  27. 

Haiiroad  commission,  see  Railroads,  §  9. 

Kail  road  commission,  companies  subject  to  reg- 
ulation, see  Railroads,  §  139. 

Railroad  commission,  construction  of  orders  of 
in  favor  of  constitutionality,  see  Constitution- 
al Law,  |  48. 

Railroad  commission,  regulations  as  to  estab- 
lishment of  stations,  see  Railroads,  $  68. 

Railroad  commission,  regulations  denying  due 
process  of  law,  see  Constitutional  Law,  i 

To  take  testimony,  see  Depositions. 

COMMISSIONERS. 

Railroad  commissioners,  see  Railroads,  f  9. 

Railroad  commissioners,  companies  subject  to 
regulation,  see  Railroads,  f  130. 

Railroad  commissioners,  construction  of  or- 
ders of  in  favor  of  constitutionality,  see  Con- 
stitutional Law,  §  48. 

Railroad  commissioners,  regulations  as  to  es- 
tsblishment  of  stations,  see  Railroads,  §  58. 
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Of  broker,  see  Brokers,  .||  49,  54.   .         i  ' .  ; 
Of  executor  or  administrator,  see  Executors 
and  Administrators,  ||  495,  496. 

COMMITTEE 

Guardianship  of  insane  persons,  see  Insane 

Persons,  ii  33,  34. 
Of  political  parties,  see  Elections,  §  154. 

COMMON  CARRIERS. 

See  Carriers. 

....   COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  IS  10-86. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  §§  252-270. 

COMPENSATION. 

For  property  taken  for  public  use,  see  Eminent 

Domain,  I  69. 
Of  broker,  see  Brokers,  |8  49,  54. 
Of  executor  or  administrator,  see  Executors 

and  Administrators,  g|  495,  496. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  Evidence,  i 
151. 

Of  experts  as  witnessee,-see  Evidence,  §  537. 
Of  jurors,  see  Jury,  ${  95,  131. 
Of  witnesses  in  general,  see  Witnesses,  f|  37- 
201. 

COMPLAINT. 

In  civil  actions,  see  Pleading,  |  52. 
In  criminal  prosecutions,  see  Indictment  and 
Information. 


COMPROMISE  AND  SETTLEMENT. 

See  Payment. 


{  3.  Constitution  held  not  to  forbid,  com- 
promise of  an  unliquidated  demand  for  taxes, 
and  a  judgment  upon  an  agreed  stipulation  of 
facts  will  not  be  disturbed. — Commonwealth  V. 
Southern  Pac.  Co.  (Ky.)  313. 

{  12.  A  compromise  and  settlement  held  in- 
applicable to  debts  which  at  that  time  were 
barred  by  limitations.— Parker  v.  Carter  (Ark.) 

S36. 

COMPUTATION. 

Of  period  of  limitation,  see  Limitation  of  Ac- 
tions, IS  53-127. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCEALMENT. 

Effect  on  limitation,  see  Limitation  of  Actions, 
Si  100-104. 

CONCLUSION. 

Of  witness,  see  Evidence,  81  471-501. 


Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONS. 

In  contract)  and  conveyance*. 
Insurance  policies,  see  Insurance,  {§  264-291, 
335-365. 

Precedent  to  actions  or  other  proceeding*. 
See  Action,  {1. 

Against  executor  or  administrator,  see  Execu- 
tors and  Administrators,  §  431. 

For  penalty  for  failure  to  pay  wages,  see  Mas- 
ter and  Servant,  {  83. 

For  purchase  price  of  land,  see  Vendor  and 
Purchaser,  }  308. 

To  recover  possession  of  land  sold,  see  Ven- 
dor and  Purchaser,  |  299. 

To  recover  price  paid  for  land,  see  Vendor  and 
Purchaser,  I  339. 

CONFESSION. 

Admissibility  In  evidence,  see  Criminal  Law, 

If  517,  519. 
Of  judgment,  see  Judgment,  gf  44-64. 

CONFESSION  OF  FAITH. 

See  Religions  Societies,  15. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  Witnesses,  I 
201. 

CONFLICT  OF  LAWS. 

As  to  charitable  trust,  see  Perpetuities,  S  2. 
As  to  construction  of  bill  or  note,  see  Bills  and 
Notes,  {  67. 

As  to  descent  of  property,  see  Descent  and 

Distribution,  {  -4. 
Conflicting  jurisdiction  of  courts,  see  Courts. 

II  475-493. 

CONNECTING  CARRIERS. 

See  Carriers,  |g  170-187. 

CONSIDERATION. 

Of  contract  in  general,  see  Contracts,  §{  50, 
105-136. 

Of  particular  classes  of  contract*. 
See  Fraudulent  Conveyances,  II  77,  92. 
Agency  contract,  see  Principal  and  Agent,  1 17. 
Limitation  of  liability  of  carrier  for  loss  of  or 

injury  to  shipment,  see  Carriers,  |  154. 
Modification  of  contract,  see  Contracts,  |  237. 
Sale  of  corporate  stock,  see  Corporations,  { 

116. 

CONSOLIDATION. 

Of  religious  societies,  see  Religions  Societies,  S 
34. 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  Monop- 
olies, ||  17,  21. 

Evidence  of  acts  and  declarations  of  conspira- 
tors, see  Criminal  Law,  {  424. 

II.  CRIMINAL  RESPONSIBILITY. 

(A),  OFFENSES. 

|  41.  Where  a  conspiracy  exists  to  do  an 
unlawful  thing,  each  man  is  responsible  for 
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See  Sheriffs  and  Constable*. 


CONSTITUTIONAL  LAW. 

Provitiont  relating  to  particular  tubjectt. 
See  Eminent  Domain,  HI,  2;  Intoxicating  Liq- 
uors, §§  15,  20;  Jury,  §  31;   Taxation,  f| 
37-49. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, f  21. 

Subjects  and  title*  of  statutes,  see  Statutes, 
!§  107-120. 

EL  CONSTRUCTION,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STTTUTIONAIi  PROVISIONS. 

{  38.  If  the  Constitution  and  statutes  con- 
flict as  to  what  shall  constitute  a  majority  in 
a  municipal  election,  the  Constitution  controls. 
—Frost  t.  Central  City  (Ky.)  367. 

I  48.  An  order  of  a  railroad  company  based 
on  Rev.  St.  1895,  arts.  4562  and  4574,  con- 
strued, and  held  to  mean  that  the  carrier  would 
be  compelled  to  transport  shipper's  cars  be- 
yond its  line  of  road,  but  not  the  carrier's  own 
cars.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State  (Tex. 
Civ.  App.)  1028. 

I  48.  The  duty  of  the  courts  to  construe  stat- 
utes as  valid,  stated.— Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  State  (Tex.  Civ.  App.)  1028. 

Ed.  DISTRIBUTION  OF  GOVERN- 
MENT AX  POWERS  AND 
FUNCTIONS. 

(A)  LEGISLATIVE  POWERS  AND  DELE- 
GATION THEREOF. 

I  61.  Laws  1907,  p.  133,  c.  62,  punishing  the 
abandonment  of  wife  and  children,  held  to  au- 
thorize the  court  to  suspend  the  operation  of  the 
law,  in  violation  of  Const  art.  1,  §  28.— Ex 
parte  Smythe  (Tex.  Cr.  App.)  200;  Waller  v. 
State  (Tex.  Or.  App.)  207;  Phillips  v.  Same, 
Id.;  Schneider  v.  Same,  Id.;  Adams  v.  Same 
(Tex.  Cr.  App.)  208. 

i  61.  Laws  1907,  p.  133,  c.  62,  punishing  the 
abandonment  of  wife  and  children,  held  in  con- 
flict with  Const,  art.  1,  I  28,  because  giving  the 
court  power  to  suspend  the  operation  of  the 
law.— Burch  v.  State  (Tex.  Cr.  App.)  206 :  Wal- 
ler v.  Same  (Tex.  Cr.  App.)  207;  Phillips  v. 
Same,  Id.;  Adams  v.  Same  (Tex.  Cr.  App.) 
208. 

f  61.  Laws  1905,  c.  83,  p.  116,  authorizing 
the  holding  of  special  terms  of  the  district  court, 
held  not  invalid  on  the  ground  that  it  clothes 
the  district  judge  with  legislative  functions. — 
Mcintosh  v.  State  (Tex.  Cr.  App.)  455. 

|  62.  The  effect  of  the  constitutional  inhibi- 
tion against  delegation  of  legislative  power  on 
the  power  of  a  board  of  railroad  commissioners 
to  make  rules  for  the  government  of  the  rail- 
road, stated.— Gulf,  C.  &  g.  F.  Ry.  Co.  v.  State 
(Tex.  Civ.  App.)  1028. 

V.  PERSONAL,   CIVIL,  AND  POLITI- 
CAL RIGHTS. 

Violation  of  right  of  privacy  as  constituting  an 
actionable  wrong,  see  Torts,  §  8. 

I  87.  The  rights  of  the  public  in  the  prop- 
erty of  a  railroad  company,  stated.— Gulf,  C.  & 
S.  F.  Ry.  Co.  v.  State  (Tex.  Civ.  App.)  1028. 


rights,  held  not  to  require  the  dismissal  of  the 
proceedings  and  the  institution  of  new  proceed- 
ings under  the  amended  chapter. — City  of  St. 
Louis  v.  Calhoun  (Mo.)  1152. 

X.  EQUAL  PROTECTION  OF  LAWS. 

S  221.  Refusal  to  quash  an  indictment  by  a 
negro  on  the  ground  of  discrimination  against 
his  race  in  the  selection  of  the  grand  jury  held 
proper  on  the  showing  made. — Mcintosh  v.  State 
(Tex.  Cr.  App.)  455. 

I  229.  An  assessment  of  the  intangible  prop- 
erty of  a  railroad  company  held  violative  of 
Fed.  Const.  Amend.  14,  f  1,  as  denying  the 
equal  protection  of  the  laws. — Lively  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  (Tex.)  852. 

I  250.  Cr.  Code  Prac.  §  1L  authorizing  penal 
actions,  held  not  invalid  when  construed  to  au- 
thorize a  penal  action  against  a  corporation, 
though  not  against  an  individual  for  the  same 
offense.— W.  H.  Small  &  Co.  v.  Commonwealth 
(Ky.)  361. 

XI.  DUE  PROCESS  OF  LAW. 

|  297.  An  order  of  a  railroad  company  based 
on  Rev.  St.  1895,  arts.  4562  and  4574,  if  con- 
strued to  compel  a  carrier  to  transport  its  own 
cars  beyond  its  own  line,  held  as  denying  due 
process  of  law  under  Const  U.  S.  Amend.  14, 
and  statute  construed  State  Const,  art  1,  |  13. 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  State  (Tex.  Civ. 
App.)  102a 

I  309.  No  man  can  judicially  lose  his  prop- 
erty without  his  day  in  court,  which  depends 
on  notice,  and  hence  due  process  of  law  and  ju- 
risdiction depend  on  notice.— Ohlmann  v.  Clark- 
son  Sawmill  Co.  (Mo.)  1155. 

CONSTRUCTION. 

Of  contract*,  instruments,  or  judicial  actt  and 
proceeding!. 

See  Contracts,  §S  152-211 ;  Covenants,  St  33, 
67;  Mortgages,  {{  97-163 :  Sales,  8  83;  Stat- 
utes, H  181-263 ;  Wills,  §§  449-700. 

Bill  of  lading,  see  Carriers,  $  53. 

By-laws  of  exchange,  see  Exchanges,  5  5. 

Contract  for  sale  of  realty,  see  Vendor  and 
Purchaser,  {  75. 

Instructions,  see  Trial,  {  295. 

Insurance  policy,  see  Insurance,  8  150. 

Lease,  see  Landlord  and  Tenant,  {  48. 

CONTEMPT. 

Forfeiture  of  bail  of  person  convicted  of  con- 
tempt, effect  of  pardon,  see  Bail,  §  79. 

CONTINUANCE 

Effect  as  to  appearance,  see  Appearance,  8  9. 
In  criminal  prosecution,  see  Criminal  Law, 
88  594-603. 

Review  of  discretionary  rulings  on  motion  for, 
see  Criminal  Law,  |  1151. 

I  37.  An  application  for  a  continuance  to  be 
sufficient  must  show  diligence. — International 
&  G.  N.  R  Co.  v.  Biles  &  Ruby  (Tex.  Civ. 
App.)  952. 

i  46.  Stating  on  information  and  belief  the 
facts  on  which  a  motion  for  a  continuance  is 
based  is  insufficient.— International  &  G.  N. 
R.  Co.  v.  Biles  &  Ruby  (Tex.  Civ.  App.)  952. 

CONTRACTS. 

Agreements    within    statute    of   frauds,  Bee 

Frauds,  Statute  of. 
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Reformation,  see  Reformation  of  Instruments. 

Restraining  performance  or  breach,  see  In- 
junction, |  59. 

Specific  performance,  see  Specific  Performance. 

Subrogation  to  rights  or  remedies  of  creditors, 
see  Subrogation. 

Contract*  of  particular  classes  of  persons. 

See  Carriers,  ||  53-69;  Executors  and  Admin- 
istrators, §  9<;  Master  and  Servant;!  Munici- 
pal Corporations,  §  382;  Partnership;  Schools 
and  School  Districts,  §  86;  Warehousemen. 

Connecting  carriers,  see  Carriers,  §  171. 

Foreign  corporation,  see  Corporations,  §§  643, 
657,  661. 

Guardian,  Bee  Guardian  and  Ward,  I  49. 

Contract*  relating  to  particular  subject*. 
See  Boundaries,  |  46. 

Allowance  of  set-off,  see  Set-Off  and  Counter- 
claim, {  20. 

Traffic  contracts  between  railroads,  see  Rail- 
roads, I  139. 
Transportation  of  goods,  see  Carriers,  §§  53-69. 

Particular  cla»*e*  of  express  contract*. 
See  Bailment;  Bills  and  Notes;  Covenants; 
Deeds;  Insurance;    Marriage,  §  40;  Mort- 
gages ;  Rewards;  Soles. 

Agency,  see  Principal  and  Agent. 

Kills  of  lading,  see  Carriers,  §§  53-69. 

Employment,  see  Master  and  Servant 

Leases,  see  Landlord  and  Tenant. 

Mutual  benefit  insurance,  see  Insurance,  §  724. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Suretyship,  see  Principal  and  Surety. 

Particular  classes  of  implied  contracts. 
See  Contribution;  Money  Received. 

Particular  modes  of  discharging  contracts. 
See  Payment. 

I.  REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

Agency  contract,  see  Principal  and  Agent,  f  17. 

§  4.  Implied  or  quasi  contract  defined.— 
Leonard  v.  State  (Tex.  Cr.  App.)  183. 

IB)  PARTIES,  PROPOSALS,  AND  ACCEPT- 
ANCE. 

§  28.  Evidence  held  to  show  a  certain  agree- 
ment among  a  bank,  commission  company,  and 
buyer  of  cattle.— Bank  of  Laddonia  v.  Bright- 
Coy  Commission  Co.  (Mo.  App.)  648. 

(C)  FORMAL  REQUISITES. 

I  35.  A  written  contract  not  required  to 
be  in  writing  is  valid,  if  one  of  the  parties 
signs  it  and  the  other  acquiesces  therein. — 
Parker  v.  Carter  (Ark.)  836. 

§  42.  The  signing  of  a  contract  alone  does 
not  conclude  it  so  as  to  bind  the  parties,  a  de- 
livery being  necessary. — Ligon  v.  Wharton  (Tex. 
Civ.  App.)  930. 

(D)  CONSIDERATION. 

Agency  contract,  see  Principal  and  Agent,  §  17. 

§  50.  "Consideration"  defined.— Burgher  v. 
Wabash  R.  Co.  (Mo.  App.)  673. 


§  126.  A  contract  employing  an  attorney  to 
prosecute  a  claim  against  the  federal  government 
held  not  invalid  as  a  lobbying  contract.— Penne- 
baker  v.  Williams  (Ky.)  321. 

f  127.  Courts  guard  with  jealous  eye  any 
contract  innovation  upon  their  jurisdiction. — 
First  Nat.  Bank  v.  White  (Mo.)  36. 

§  136.  The  court  has  jurisdiction  of  an  ac- 
tion for  breach  of  void  contract,  though  in  a 
proper  case  it  must  render  judgment  against 
its  validity.— Coons  v.  Green  (Tex.  Civ.  App.) 
1108. 

II.  CONSTRUCTION  AND  OPERA- 

TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

i  152.  The  meaning  of  words  is  never  extend- 
ed beyond  their  plain  imports  for  the  purpose 
of  working  a  forfeiture. — Albers  v.  Merchants' 
Exch.  of  St.  Louis  (Mo.  App.)  139. 

S  176.  Where  the  evidence  tended  to  show 
that,  while  the  contract  sued  on  was  made  in 
the  name  of  one  person,  another  was  the  real 
party  in  interest,  whether  the  latter  was  the 
real  party  in  interest  was  properly  submitted 
to  the  jury. — Mitchell  v.  Boyce  (Vex.  Civ.  App.) 
1016. 

(B)  PARTIES. 

I  187.  A  third  person  may  sue  on  a  con- 
tract made  for  his  benefit,  though  he  was  not 
named  in  it,  if  it  was  not  merely  for  indemnity. 
—Bank  of  Laddonia  v.  Bright-Coy  Commission 
Co.  (Mo.  App.)  648. 

(D)  PLACE  AND  TIME. 

S  211.  Parties  to  a  contract  may  agree  that 
the  time  of  performance  shall  be  of  the  essence, 
and,  while  the  subject-matter  may  be  such  as  to 
require  prompt  performance,  it  must  be  so  un- 
derstood at  the  execution  of  the  contract,  and 
ordinarily,  unless  there  is  an  express  provision 
to  that  effect,  it  will  not  be  so  construed. — Chap- 
man &  Dewey  Land  Co.  v.  Wilson  (Ark.)  391. 

III.  MODIFICATION  AND  MERGER. 

i  237.  An  agreement  by  an  agent  for  sale  of 
land  not  to  charge  a  commission  if  the  Bale  was 
not  consummated  hold  based  on  sufficient  con- 
sideration.—Ligon  v.  Wharton  (Tex.  Civ.  App.) 
930. 

V.  PERFORMANCE  OR  BREACH. 

Of  contract  for  construction  of  drain,  see 
Drains,  \  49. 

§  303.  Mere  inability  of  a  party  to  a  con- 
tract to  perform  its  conditions  affords  no  excuse 
for  his  failure  to  perform  them.— Cluley-Miller 
Coal  Co.  v.  Freund  Packing  &  Mfg.  Co.  (Mo. 
App.)  658. 

§  316.  If  there  has  been  a  breach  of  a  con- 
tract sufficient  to  cause  a  forfeiture  and  the 
party  entitled  thereto  expressly  or  by  conduct 
waives  it  or  acquiesces  in  it,  he  will  be  pre- 
cluded from  enforcing  the  forfeiture,  and  equity 
will  aid  the  defaulting  party  by  relieving  against 
it,  if  necessary.— Friar  v.  BaWridge  (Ark.)  989. 

I  319.  In  an  action  for  the  contract  price  for 
digging  a  well  which  was  not  dag  to  the  agreed 
depth  because  of  an  accident,  plaintiff  held  not 
entitled  to  recover  under  the  contract  for  the 
work  done  unless  defendant  refused  to  permit 
him  to  dig  another  well  free,  when  plaintiff 
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could  recover  on  the  contract. — Mitchell  v. 
Iioyce  (Tex.  Civ.  App.)  1016. 

VI.  ACTIONS  FOB  BREACH. 

Amount  in  controversy  as  determining  appel- 
late jurisdiction,  see  Courts,  |  2S1. 

Applicability  of  instructions  to  case,  see  Trial, 
1  251. 

Instructions  excluding  or  ignoring  issues  or  evi- 
dence, see  Trial,  I  263. 

5  333.  A  petition,  in  an  action  on  contract, 
herd  not  insufficient  as  uncertain.— Hroussard  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  687. 

CONTRADICTION. 

Of  record,  see  Appeal  and  Error,  §  664. 
Of  witness,  see  Witnesses,  I  400. 

CONTRIBUTION. 

§  0.  In  an  action  between  the  makers  of 
notes  for  contribution,  held,  that  there  was 
no  such  variance  between  allegations  and  proof 
as  was  calculated  to  mislead  and  surprise  de- 
fendant; and  hence  the  variance,  if  any,  be- 
rame  immaterial.— Dyer  v.  Adams  (Tex.  Civ. 
App.)  946. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  88  65-83. 

CONTROVERSY. 

Amount  or  value  in  controversy  as  affecting 
appellate  jurisdiction,  see  Courts,  |  231. 

CONVEYANCES. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  88  43,  44. 

Conveyance*  by  or  to  particular  clone*  of  per- 
•on*. 

See  Executors  and  Administrators,  |  393. 
Sheriffs,  see  Execution,  8  312. 

Conveyance*  of  particular  species  of,  or  estate* 

or  interests  in,  property. 
Mining  property,  see  Mines  and  Minerals,  8  55. 

Particular  classes  of  conveyances. 
See  Assignments;  Chattel  Mortgages;  Deeds; 
Mortgages. 

CORPORATION  COURTS. 

Power  to  establish,  see  Courts,  8  42. 

CORPORATIONS. 

■  Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  88  390,  609. 

Particular  classes  of  corporation*. 

See  Colleges  and  Universities;  Exchanges; 
Municipal  Corporations;  Railroads;  Relig- 
ious Societies;  Street  Railroads. 

Banks,  see  Banks  and  Banking,  88  33,  84,  85. 

Insurance  companies,  see  Insurance. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

JX  CORPORATE  EXISTENCE  AND 
FRANCHISE. 

8  37.  While  under  Ky.  St.  1909,  88  559,  570, 
574  (Russell's  St.  88  2144,  2156,  2145),  a  cor- 
poration could  amend  its  articles  of  incorporation 
during  its  corporate  life,  under  section  561  (sec- 
tion 2147),  it  could  not  amend  its  articles  after 
the  term  of  incorporation  had  expired  so  as  to 


fxtend  its  corporate  life.— Home  Bldg.  Ass'n  v. 
truner  (Ky.)  306. 

III.  CORPORATE  NAME,  SEAL,  DOM- 
ICILE, BY-LAWS,  AND  RECORDS. 

8  54.  The  roles  of  a  corporation  are  general- 
ly enacted  for  its  government  in  its  dealing 
with  third  persons  and  for  third  persons  dealing 
with  it.— Smoot  v.  Bankers'  Life  Ass'n  (Mo. 
App.)  719. 

§  54.  The  by-laws  of  a  corporation  are  the 
rules  of  law  adopted  by  it  for  the  regulations 
of  its  own  acts  and  of  the  rights  and  duties  of 
its  members  among  themselves. — Smoot  v.  Bank- 
ers' Life  Ass'n  (Mo.  App.)  719. 

8  57.  The  rule  that  by-laws  duly  adopted 
by  a  corporation  are  obligatory  on  the  mem- 
bers held  subject  to  a  qualification  as  to  a  by- 
law impairing  the  contractual  obligations  of 
the  members.— Smoot  v.  Bankers'  Life  Ass'n 
(Mo.  App.)  719. 

8  57.  By-laws  duly  adopted  by  a  corporation 
are  obligatory  on  all  the  members  thereof,  and 
all  the  members  are  chargeable  with  knowledge 
thereof— Smoot  v.  Bankers*  Life  Ass'n  (Mo. 
App.)  719. 


IV.  OAPTT 


AND  DIVI- 


(D)  TRANSFER  OF  SHARES. 

Fraud  in  sale,  pleading  in  action  for,  see 
Fraud,  8  41. 

8  116.  Where  plaintiff  purchased  certain 
worthless  bank  stock  from  defendant  without 
guaranty  or  representation  as  to  its  value,  and 
defendant  did  not  know  the  stock  was  worth- 
less, plaintiff  could  not  recover  the  price. — Field 
v.  Turley  (Ky.)  338. 

8  118.  Purchasers  of  stock  under  an  agree- 
ment held  to  render  themselves  liable  for  a  de- 
ferred payment  by  putting  it  out  of  their  power 
to  comply  with  an  option  provided  in  the  agree- 
ment—Johnson v.  Sharp  (Tex.  Civ.  App.)  518. 

8  133.  On  a  judicial  sale  of  corporate  stock, 
the  chancery  court  has  plenary  power  to  require 
proper  transfers  on  the  corporation's  books,  to 
the  purchaser.— Thompson  v.  Grace  (Ark.)  397. 

V.  MEMBERS  AND  STOCKHOLDERS. 

(D)  LIABILITY  FOR  CORPORATE  DEBTS 
AND  ACTS. 

8  215.  Unpaid  subscriptions  on  capital  stock 
of  a  corporation  constitute  a  trust  fund  for  the 
benefit  of  creditors— State  ex  rel.  House  Wreck- 
ing Salvage  &  Lumber  Co.  v.  Goodrich  (Mo. 
App.)  646. 

8  259.  Equity  held  to  have  jurisdiction  over 
the  subject  of  collecting  unpaid  stock  subscrip- 
tions and  administering  them  as  a  trust  fund 
for  the  benefit  of  all  the  creditors  of  a  corpora- 
tion; the  remedy  provided  by  Rev.  St.  1899, 
8  985  (Ann.  St  1906,  p.  870),  being  merely 
cumulative.— State  ex  rel.  House  Wrecking 
Salvage  &  Lumber  Co.  v.  Goodrich  (Mo.  App.) 
649. 

VI.  OFFICERS  AND  AGENTS. 

Charge  of  corporate  mismanagement  as  libel, 
see  Libel  and:  Slander,  8  6. 

(C)  RIGHTS,  DUTIES,  AND  LIABILITIES 
AS  TO  CORPORATION  AND  ITS 
MEMBERS. 

8  312.  A  director  of  a  corporation  who  is  a 
creditor  thereof  held  entitled  to  purchase  cor- 
porate property  at  a  judicial  sale.— Fagan  v. 
"Stuttgart  Normal  Institute  (Ark.)  404. 

8  312.  A  purchase  of  corporate  property  by 
director  of  a  corporation  at  a  judicial  sale  held 
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purchase  by  a  director  of  corporate  property  at 
a  judicial  sale  to  satisfy  the  claim  of  another. — 
Fagan  v.  Stuttgart  Normal  Institute  (Ark.) 
404. 

VII.  CORPORATE  POWERS  AND 
LIABILITIES. 

{A)  EXTENT  AND  EXERCISE  OF  POW- 
ERS IN  GENERAL. 

Ultra  Tires  acts  of  foreign  mutual  insurance 
company,  see  Insurance,  §  57. 

(G)  CRIMES  AND  CRIMINAL  PROSECU- 
TIONS. 

i  533.  Under  Cr.  Code  Prac.  f  11,  a  penal 
action  held  to  lie  against  a  corporation  for  vio- 
lating Ky.  St  1909,  5  1905a  (Russell's  St.  J§ 
3615a  [lA615a  [4],  3615a  [8],  3615b  [8],  3615b 
[4]),  prohibiting  the  misbranding  or  adulteration 
of  food.— W.  H.  Small  &  Co.  v.  Commonwealth 
(Ky.)  36L 

VIII.  INSOLVENCY  AND  RECEIVERS. 

Prohibition  against  administration  of  property 
by  receiver,  see  Prohibition,  f  11. 

|  560.  Under  Rev.  St.  1895,  art.  1194,  subd. 
23,  and  article  1484,  a  receiver  of  a  corporation 
has  the  privilege  of  being  sued  in  the  county  in 
which  its  principal  office  is  located. — Kirby 
Lumber  Co.  s  Receivers  v.  McLendon  (Tex.  Civ. 
App.)  227. 

i  568.  A  receiver  of  a  corporation  borrowing 
money  pursuant  to  the  direction  of  the  court 
held  required  to  repay  the  loan. — Fagan  v. 
Stuttgart  Normal  Institute  (Ark.)  404. 

XII.  FOREIGN  CORPORATIONS. 

§  638.  Where  a  foreign  corporation  under- 
takes to  do  business  in  the  state,  it  must  con- 
form to  the  laws  of  the  state,  and  cannot  with- 
draw itself  from  the  operation  of  such  laws  by 
the  insertion  of  clauses  in  its  contracts  con- 
trary to  the  provisions  of  the  laws.— Smoot  v. 
Bankers'  Life  Ass'n  (Mo.  App.)  719. 

|  643.  An  assignment  of  a  Missouri  contract 
in  Missouri  to  a  foreign  corporation  actually 
transacting  business  in  Missouri,  without  hav- 
ing obtained  the  license  required  by  Rev.  St 
1899,  §!  1025,  1026  (Ann.  St.  1906,  pp.  888, 
890),  is  void,  and  the  act  of  the  corporation  in 
thereafter  taking  out  a  license  does  not  validate 
it— Amalgamated  Zinc  &  Lead  Co.  v.  Bay  State 
Zinc  Mining  Co.  (Mo.)  31. 

§  655.  An  assignment  of  a  Missouri  contract 
in  Missouri  to  a  foreign  corporation  actually 
transacting  business  in  Missouri,  without  having 
obtained  the  license  required  by  Rev.  St.  1899, 
§§  1025,  1026  (Ann.  St.  1906,  pp.  888,  890),  the 
act  of  the  corporation  in  thereafter  taking  out 
a  license  does  not  validate  it— Amalgamated 
Zinc  &  Lead  Co.  v.  Bay  State  Zinc  Min.  Co. 
(Mo.)  31. 

§  C57.  Where  a  foieign  corporation  is  au- 
thorized to  do  business  in  the  state,  it  carries 
with  it  its  charter  and  the  law  of  its  incor- 
poration, and  persons  dealing  with  it  are 
bound  to  take  notice  of  the  provisions  control- 
ling its  affairs.— Smoot  v.  Bankers'  Life  Ass'n 
(Mo.  App.)  719. 

§  661.  A  foreign  corporation,  which  has  not 
obtained  a  license,  as  required  by  Rev.  St.  1899, 
§§  1025,  1026  (Ann.  St.  1906,  pp.  888,  890),  may 
sue  in  Missouri  on  contracts  made  outside  of  the 
state  or  on  contracts  made  for  it  in  Missouri  by 
its  traveling  salesman.— Amalgamated  Zinc  & 


the  license  required  by  Rev.  St  1899,  55  1025, 
1026  (Ann.  St  1906,  pp.  888,  890),  cannot  cure 
the  incapacity  by  thereafter  taking  out  a  license. 
—Amalgamated  Zinc  &  Lead  Co.  v.  Bay  State 
Zinc  Mining  Co.  (Mo.)  3L 

I  668.  Under  Rev.  St  1895,  art  1223,  serv- 
ice of  process  on  the  local  agent  of  a  foreign 
corporation  held  valid.— Werner  Stave  Co.  v. 
Smith  (Tex.  Civ.  App.)  247. 

i  672.  A  petition,  in  an  action  by  a  foreign 
corporation,  which  shows  on  its  face  that  the 
corporation  has  not  obtained  the  license  re- 
quired by  Rev.  St.  1899,  M  1025,  1026  (Ann. 
St.  1906,  pp.  888,  890).  held  demurrable.— Amal- 
gamated Zinc  &  Lead  Co.  v.  Bay  State  ZinC 
Mining  Co.  (Mo.)  31. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  |  407. 

CORROBORATION. 

Of  witness  in  general,  see  Witnesses,  ff  330, 
331%. 

COSTS. 

In  proceedings  for  guardianship  of  insane  per- 
son, see  Insane  Persons,  §  33. 

L  NATURE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 

i  32.  A  seller  suing  for  the  balance  due  for 
goods  sold  and  delivered  who  recovers  judg- 
ment in  any  amount  is  entitled  to  a  judgment 
for  costs. — Morouey  Hardware  Co.  v.  Good- 
win Pottery  Co.  (Tex.  Civ.  App-)  1088. 

m.  PERSONS,  PROPERTY,  AND 
FUNDS  LIABLE. 

Losing  party  plaintiff  in  application  for  guard- 
ianship of  insane  persons,  see  Insane  Per- 
sons, f  33. 

VI.  TAXATION. 

{  216.  Under  Sayles'  Ann.  Civ.  St  1897,  arts. 
1295,  1296,  the  court  determining  on  motion 
to  retax  costs,  including  the  compensation  of 
the  stenographer,  that  the  compensation  as 
fixed  by  the  clerk  in  taxing  costs  shall  stand. 
held  equivalent  to  an  approval  and  allowance  of 
that  sum  as  reasonable  compensation.— Baird 
v.  Blair  (Tex.  Civ.  App.)  1081. 

VH.  ON  APPEAL  OR  ERROR,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

I  238.  A  defendant  failing  to  call  attention 
to  clerical  error  held  liable  for  the  costs  in  the 
appellate  and  trial  courts.— Blafn  t.  Lowery 
(Tex.  Civ.  App.)  247. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  f  89. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

See  Forgery. 
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COUNTIES. 

See  Municipal  Corporations. 
Purchase  of  land  by  county  judge  under  execu- 
tion on  judgment  in  favor  of  county  as  rais- 
ins constructive  trust  for  county,  see  Trusts, 


8  84. 

Rit 


ghts  of  bona  fide  purchasers  from  county 
judge  making  illegal  purchase  of  land  under 
execution  on  judgment  in  favor  of  county, 
see  Vendor  and  Purchaser,  g  226. 

III.  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

(A)  PUBLIC  BUILDINGS  AND  OTHER 
PROPERTY. 

!  110.  Under  Sayles'  Ann.  Civ.  St  1807, 
art.  794,  the  commissioners'  court  could  not 
by  waiver  or  relinquishment  extinguish  the 
county's  equity  in  land  held  by  the  county 
judge  in  trust  for  the  county.— Bell  County  v. 
Felta  (Tex.  Civ.  App.)  1065. 

8  110.  Sayles'  Ann.  Civ.  St.  1897,  arts.  798, 
794,  held  to  prescribe  an  exclusive  method  for  the 
disposition  of  equitable  Interests  in  real  estate 
held  by  a  county. — Bell  County  v.  Felts  (Tex. 
Civ.  App.)  1066. 

V.  CLAIMS  AGAINST  COUNTY. 

S  206.  Claims  improperly  allowed  by  coun- 
ty commissioners'  court  held  subject  to  collat- 
eral attack  without  setting  aside  the  order  of 
allowance.— Bell  County  v.  Felta  (Tex.  Civ. 
App.)  1065. 

COURTS. 

Authority  to  review  decision  of  committee  of 
political  party  as  to  nomination  of  candidates, 
see  Elections,  |  154. 

Judges,  see  Judges. 

Justices'  courts,  see  Justices  of  the  Peace. 
Mandamus  to  inferior  courts,  see  Mandamus, 
8  31. 

Province  of  court  and  jury,  see  Trial,  88  188- 
194* 

Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Review  of  decisions,  see  Appeal  and  Error. 

Right  to  trial  by  jury,  see  Jury,  8  3L 

Trial  by  court  without  jury,  see  Trial,  88  370- 
388. 

IL  ESTABLISHMENT.  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAL. 

(A)  CREATION  AND  CONSTITUTION, 
AND  COURT  OFFICERS. 

|  42.  Under  Const  art  5,  8  1.  as  amended 
in  1891,  the  Legislature  had  plenary  power  to 
establish  a  corporation  court,  with  jurisdic- 
tion to  try  offenses  against  state  or  municipal 
"law— Ex  parte  Abrams  (Tex.  Cr.  App.)  883; 
Ex  parte  Clark  (Tex.  Cr.  App.)  892 ;  Ex  parte 
Parker,  Id. 

(B)  TERMS,    VACATIONS,    PLACE  AND 
TIME  OF  HOLDING  COURT,  COURT- 
HOUSES, AND  ACCOMMODATIONS. 

Law  authorising  holding  of  special  terms  at 
discretion  of  judge  as  delegation  of  legislative 
power,  see  Constitutional  Law,  8  61. 

Validity  of  statute  relating  to  special  terms  as 
dependent  on  manner  of  enactment,  see  Stat- 
utes, 8  21. 

8  64.'  One  tried  and  indicted  at  a  special 
term  of  the  district  court  ordered  by  the  judge 
as  authorised  by  Laws  1905,  c.  83,  p.  116,  held 
not  entitled  to  raise  the  question  that  the  special 
term  was  in  session  at  the  time  the  district 
court  in  an  adjoining  county  of  the  same  dis- 
trict was  in  session.— Mcintosh  v.  State  (Tex. 
,  Cr.  App.)  455. 


(D)  RULES  OF  DECISION,  ADJUDICA- 
TIONS, OPINIONS,  AND  RECORDS. 

8  91.  Until  a  decision  of  the  Supreme  Court 
has  been  overruled  by  such  court,  it  is  the  duty 
of  the  Court  of  Civil  Appeals  to  follow  it.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Williams 
(Tex.  Civ.  App.)  553. 

8  117.  Recitals  of  record  showing  the  reset- 
ting and  continuance  of  the  cause  held  to  im- 
port absolute  verity. — Columbia  Brewery  Co.  v. 
Forgey  (Mo.  App.)  625. 

V.  COURTS  OF  PROBATE  JURISDIC- 

TION. 

8  200%.  In  a  proceeding  by  the  executor  for 
an  order  for  the  sale  of  realty  claimed  to  belong 
to  the  estate,  the  probate  court  has  no  jurisdic- 
tion to  determine  an  issue  of  title  to  the  prop- 
erty.—In  re  Wood's  Estate  (Mo.  App.)  635. 

VI.  COURTS  OF  APPELLATE  JURIS- 

DICTION. 

(B)  COURTS  OF  PARTICULAR  STATES. 

8  223.  The  Court  of  Appeals  held  to  possess 
jurisdiction  on  appeal  from  a  judgment  in  an 
action  for  royalties  due  under  an  oil  and  gas 
lease.— Central  Kentucky  Natural  Gas  Co.  v. 
Stevens  (Ky.)  282. 

8  231.  In  cases  of  pure  trespass,  title  to 
real  estate  is  not  so  involved  as  to  confer  ju- 
risdiction of  an  appeal  upon  the  Supreme  Court 
under  Const,  art.  6,  8  12  (Ann.  St  1906,  p. 
218).-Hill  v.  Hopson  (Mo.)  29. 

8  231.  A  suit  to  restrain  a  threatened  tres- 
pass by  a  road  overseer  held  not  to  involve  "ti- 
tle" to  realty  within  Const,  art.  6,  8  12  (Ann. 
St.  1906,  p.  218)  so  as  to  give  the  Supreme 
Court  jurisdiction  on  appeal.— Hill  v.  Hopson 
(Mo.)  29. 

8  231.  A  road  overseer  and  members  of  the 
county  court  are  not  "state  officers"  within  the 
Constitution  so  as  to  confer  jurisdiction  of  an 
appeal  on  the  Supreme  Court.— Hill  v.  Hopson 
(Mo.)  29. 

8  231.  Where  the  amount  in  controversy  in 
an  action  on  contract  is  only  $482.55,  the  Su- 
preme Court  has  no  jurisdiction  of  an  appeal. 
—Street  v.  School  Dist  of  St  Joseph  (Mo.) 
1159. 

8  231.  In  an  action  against  a  school  dis- 
trict on  certain  contracts,  the  invalidity  of  the 
contracts  under  Const,  art  10,  I  12  (Ann.  St 
1900,  p.  287),  held  not  raised  below,  so  that  it 
would  not  be  considered  to  give  the  Supreme 
Court  jurisdiction  on  appeal. — Street  v.  School 
Dist  of  St  Joseph  (Mo.)  1159. 

8  231.  In  order  to  raise  a  constitutional 
question  in  the  trial  court  so  as  to  give  the 
Supreme  Court  jurisdiction  on  appeal,  the  par- 
ticular provision  of  the  Constitution  infringed 
must  be  pointed  out— Street  v.  School  Dist  of 
St  Joseph  (Mo.)  1159. 

VII.  UNITED  STATES  COURTS. 

(B)  JURISDICTION  DEPENDENT  ON  NA- 
TURE OF  SUBJECT-MATTER. 

8  289.  Notwithstanding  the  interstate  com- 
merce act  as  amended,  a  suit  by  a  shipper  for 
the  failure  of  a  carrier  to  furnish  cars  held 
properly  brought  in  a  state  court — Midland 
Valley  R.  Co.  v.  Hoffman  Coal  Co.  (Ark.)  380. 

vm  CONCURRENT  AND  CONFLICT- 
ING JURISDICTION,  AND 
COMITY. 

(A)  COURTS  OF  SAME  STATE,  AND 
TRANSFER  OF  CAUSES. 

8  475.  The  jurisdiction  of  a  district  court 
appointing  a  receiver  of  a  debtor's  property 
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in  its  constitutional  jurisdiction.— New  Xork 
Chemical  Co.  v.  Spell  Bros.  (Tex.  Civ.  App.) 
579. 

(B)  STATE  COURTS  AND  UNITED 
STATES  COURTS. 

g  492.  A  federal  court  having  first  obtained 
jurisdiction  of  an  action  to  prevent  enforce- 
ment of  Act  Feb.  27,  1907  (Laws  1907,  p.  170), 
of  which  both  state  and  federal  courts  would 
ordinarily  have  co-ordinate  jurisdiction,  and 
having  retained  jurisdiction,  held,  that  the 
state  court  should  not  entertain  an  action  be- 
tween substantially  the  same  parties  involving 
the  same  controversy. — State  ex  rel.  Missouri 
Pac  Ry.  Co.  v.  Williams  (Mo.)  740. 

I  493.  Parties  in  several  actions  brought 
under  Act  Feb.  27,  1907  (Laws  1907,  p.  170), 
held  to  be  identical  so  that  the  maintenance  of 
one  action  in  a  federal  court  precluded  the 
prosecution  of  the  other  in  a  state  court- 
State  ex  rel.  Missouri  Pac  Ry.  Co.  v.  Williams 
(Mo.)  740. 

COVENANTS. 

U.  CONSTRUCTION  AMD  OPERA- 
TION. 

(A)  COVENANTS  IN  GENERAL. 

g  33.  Where  one  sells  a  tract  of  land,  the 
field  notes  of  which  cover  a  certain  number 
of  acres  as  stated  in  the  deed,  and  also  sells 
the  field  notes  to  the  purchaser,  an  action  may 
be  maintained  on  the  warranty  in  the  deed  for 
any  part  of  the  title  that  failed.— Hannes  v. 
Scholz  (Tex.  Civ.  App.)  1056. 

g  33.  Where  one  intends  only  to  sell  such 
land  as  is  inclosed,  aud  the  purchaser  intends 
to  purchase  only  that  inclosed,  the  warranty 
in  the  deed  only  warrants  the  title  to  the  in- 
closed land;  and,  in  case  of  a  shortage,  an  ac- 
tion on  the  warranty  cannot  be  maintained. — 
Hannes  v.  Scholz  (Tex.  Civ.  App.)  1056. 

(D)  COVENANTS  RUNNING  WITH  THE 
LAND. 

§  67.  Covenants  of  general  warranty  in  a 
deed  to  real  property  run  with  the  land,  and, 
being  in  rem,  differ  in  the  rules  by  which  they 
are  controlled  from  obligations  in  personam. — 
Sperry  v.  Cook  (Mo.  App.)  654. 

III.  PERFORMANCE  OR  BREACH. 

g  88.  A  covenantee  held  entitled  to  recover 
on  the  covenant,  notwithstanding  he  had  not 
given  the  covenantor  notice.— Rice  v.  Cook 
(Mo.  App.1)  1191. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  gg  330-400. 

CREDITORS. 

See  Bankruptcy;  Fraudulent  Conveyances. 
Subrogation  to  rights  of  creditor,  see  Subro- 
gation. 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  §  295. 


Bail,  see  Bail,  g  79. 

Criminal  responsibility  for  insolvency  of  bank, 
see  Banks  and  Banking,  gg  84,  85. 

Grand  jury,  see  Grand  Jury. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Penalties,  see  Penalties. 

Offentet  ly  particular  clattet  of  pertont. 

See  Corporations,  g  533. 

Particular  offentet. 

See  Assault  and  Battery,  g  96;  Burglary;  Com- 
pounding Felony;  Conspiracy,  g  41;  Disor- 
derly House;  Escape;  Forgery;  Gaming,  gg 
63-102;  Homicide;  Larceny;  Malicious  Mis- 
chief;   Perjury;    Rape;    Sodomy;  Threats. 

Against  election  laws,  see  Elections,  J  328. 

Against  liquor  laws,  see  Intoxicating  Liquors, 
gg  134-167,  198-239. 

Carrying  weapons,  see  Weapons. 

Poisoning  animals,  see  Animals,  g  45. 

I.  NATURE  AND  ELEMENTS  OF 
CRIME  AND  DEFENSES 
IN  GENERAL. 

§  11.  In  construing  a  statute  defining  a 
crime,  it  is  proper  to  consider  what  the  com- 
mon-law elements  of  the  crime  were,  and  wheth- 
er it  was  the  legislative  intention  to  change  the 
nature  of  the  offense.— State  v.  Jones  (Ark.) 
154;  Same  v.  McCook,  Id. 

III.  PARTIES  TO  OFFENSES. 

g  75.  "Accessory  after*  the  fact"  defined.— 
State  v.  Jones  (Ark.)  154 ;  Same  v.  McCook,  Id. 

g  75.  Under  Eirby's  Digest,  gg  1562,  1566,  it 
is  not  necessary  in  order  to  make  one  gnilty 
as  accessory  after  the  fact  that  the  principal 
be  judicially  charged  with  the  crime.— State  v. 
Jones  (Ark.)  154;  Same  v.  McCook,  Id. 

g  75.  An  "accessory  after  the  fact''  is  one 
who,  knowing  a  felony  to  have  been  commit- 
ted, assists  the  felon.— State  v.  Naughton  (Mo.) 
53. 

g  82.  Evidence,  In  a  prosecution  for  being  an 
accessory  after  the  fact  to  a  commission  of  fel- 
ony, held  insufficient  to  sustain  a  conviction ; 
it  being  incumbent  on  the  state  to  establish  by 
substantial  evidence  every  element  of  the  crim- 
inal charge.— State  v.  Naughton  .(Mo.)  53. 

IV.  JURISDICTION. 

Trial  at  special  term  of  court,  see  Courts, 
g  64. 

V.  VENUE. 

(B)  CHANGE  OF  VENUE. 

g  134.  A  trial  court,  on  a  hearing  of  a  mo- 
tion for  change  of  venue,  held  to  have  the  power 
to  examine  the  supporting  affiants  in  open  court 
and  to  hear  any  other  testimony  bearing  on  the 
question  of  their  credibility  and  to  decide  wheth- 
er they  are  credible  persons.— Latourette  v.  State 
(Ark.)  411. 

g  134.  On  a  motion  for  change  of  venue  in 
a  criminal  case,  held  not  error  to  refuse  to  hear 
witnesses  in  corroboration  of  the  testimony  ad- 
duced by  the  supporting  affiants.— Latourette  v. 
State  (Ark.)  411. 

g  134.  Evidence  in  support  of  an  applica- 
tion for  a  change  of  venue  in  a  prosecution  for 
murder  held  sufficient  to  necessitate  a  charge 
under  Shannon's  Code,  gg  7159-7162.— Gard- 
ner v.  State  (Tenn.)  816. 
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VII.  FORMER  JEOPARDY. 

i  186.  The  court  may  set  aside  a  verdict  of 
acquittal  of  the  first  offense  of  selling  liquor 
without  a  license  punishable  by  fine  only,  though 
on  conviction  of  a  second  offense,  accused  may 
be  imprisoned.— Fenix  v.  State  (Ark.)  388. 

§  187.  A  conviction  held  not  available  as  a 
former  conviction,  while  appeal  therefrom  is 
pending.— Dupree  v.  State  (Tex.  Cr.  App.)  871, 
875. 

VITX  PRELIMINARY  COMPLAINT,  AF- 
FIDAVIT, WARRANT,  EXAMI- 
NATION, COMMITMENT,  AND 
SUMMARY  TRIAL. 

Preliminary  affidavit  In  prosecution  for  offense 
against  liquor  laws,  see  Intoxicating  Liq- 
uors, |  19§. 

IX.  ARRAIGNMENT  AND  PLEAS.  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

{  291.  In  a  trial  for  violating  the  local  op- 
tion law,  the  refusal  to  permit  the  filing  of  a 
plea  of  former  acquittal  held  not  error  under 
the  facts.— Murray  v.  State  (Tex.  Cr.  App.)  437. 

X.  EVIDENCE. 

In  particular  criminal  prosecution*. 
See  Escape,  §  10;  Rape,  H  40-51. 
For  carrying  weapons,  see  Weapons,  |  17. 
For  poisoning  animal,  see  Animals,  §  45. 
For  violation  of  liquor  laws,  see  Intoxicating 
Liquors,  §§  226-236. 

<A)  JUDICIAL,  NOTICE,  PRESUMPTIONS, 
AND  BURDEN  OF  PROOF. 

§  304.  Such  things  as  all  persons  of  ordi- 
nary intelligence  are  presumed  to  know  need 
not  be  proved. — State  v.  Dunn  (Mo.)  1179. 

§  804.  The  trial  court  will  take  judicial  no- 
tice of  a  con  vie  ton  there,  which,  if  final,  would 
be  available  as  a  former  conviction,  and  of  the 
fact  that  an  appeal  therefrom  is  pending. — 
Dupree  v.  State  (Tex.  Cr.  App.)  871,  875. 

§  304.  The  court  judicially  knows  that  whis- 
ky is  an  intoxicant.— Smith  v.  State  (Tex.  Cr. 
App.)  881. 

(B)  FACTS  IN  ISSUE  AND  RELEVANT 
TO  ISSUES,  AND  RES  GEST.SJ. 

S  838.  In  a  criminal  case,  certain  testi- 
mony held  improperly  admitted  as  res  inter 
alios  acta.— Green  r.  States  (Tex.  Cr.  App.) 
1002. 

I  351.  In  a  prosecution  for  aggravated  as- 
sault, where  accused,  who  slept  in  the  next 
room  to  prosecutrix,  admitted  he  was  in  her 
room,  ana  she  testified  that  a  man  had  hold  of 
her  hand,  and  told  her,  when  she  screamed,  to 
hash  and  he  would  go  back,  evidence  was  ad- 
missible that  shortly  afterward  accused  took 
his  trunk,  gun,  and  wagon  and  left  the  house. — 
<3ardner  v.  State  (Tex.  Cr.  App.)  895. 

§  358.  In  a  murder  prosecution  evidence  that 
accused  on  the  Thursday  before  the  Saturday  on 
which  the  killing  occurred  stated  that  he  was 
leaving  home  to  keep  from  killing  some  one  held 
admissible  to  show  that  accused  had  fabricated 
an  alibi  for  the  contemplated  murder.— Wright 
v.  State  (Tex.  Cr.  App.)  458. 

I  864.  A  statement  by  defendant  that  he  shot 
-deceased  In  self-defense  held  admissible  as  res 
gestae.— Clark  v.  State  (Tex.  Cr.  App.)  179. 
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in  a  drug  store  after  a  difficulty  and  while  both 
were  seeking  medical  aid  held  admissible  as  res 
gestsj— Derden  v.  State  (Tex.  Cr.  App.)  485. 

|  364.  In  a  prosecution  for  aggravated  as- 
sault, testimony  that,  shortly  after  the  assault, 
witness  heard  noise  in  accused's  room,  which 
was  next  to  prosecutrix's,  like  the  dragging  of 
a  gun  from  under  the  bed  and  putting  a  shell 
into  it,  held  admissible  as  res  gestae.— Gardner 
v.  State  (Tex.  Cr.  App.)  895. 

t  366.  In  a  prosecution  for  aggravated  as- 
sault, testimony  by  prosecutrix's  father  as  to 
statements  by  her,  shortly  after  the  alleged 
assault,  as  to  the  circumstances,  held  admis- 
sible as  res  gestae,  being  a  continuous  transac- 
tion.—Gardner  v.  State  (Tex.  Cr.  App.)  895. 

(C)  OTHER  OFFENSES,  AND  CHARAC- 
TER OF  ACCUSED. 

g  369.  Evidence  in  a  prosecution  for  murder 
held  inadmissible.— Gardner  v.  State  (Tenn.) 
816. 

S  369.  In  a  trial  for  homicide,  evidence  as  to 
certain  prior  offenses  committed  by  accused  held 
inadmissible.— Brown  v.  State  (Tex.  Cr.  App.) 
444. 

i  372.  Evidence  going  to  show  system  or  in- 
tent or  that  another  crime  was  a  part  of  the 
crime  for  which  accused  was  being  tried  is  ad- 
missible.—Wright  v.  State  (Tex.  Cr.  App.)  458. 

$  372.  In  a  prosecution  for  violation  of  the 
local  option  law,  evidence  of  another  offense  held 
inadmissible  to  show  system. — Monroe  v.  State 
(Tex.  Cr.  App.)  479. 

(E)  BEST  AND  SECONDARY  AND  DEMON- 

STRATIVE EVIDENCE. 
{  404.  In  a  prosecution  for  homicide,  evi- 
dence that  the  contents  of  a  box  of  axle  grease 
by  which  it  was  claimed  defendant  was  struck 
by  deceased  was  not  disarranged  held  admissible. 
—Grant  v.  State  (Tex.  Cr.  App.)  481. 

(F)  ADMISSIONS.  DECLARATIONS,  AND 

HEARSAY. 

§  406.  Statements  and  admissions  of  one  ac- 
cused of  crime  are  admissible  when  voluntarily 
made.— State  v.  Wilkens  (Mo.)  22. 

I  406.  In  a  prosecution  for  carrying  a  pistol, 
certain  testimony  held  admissible  as  an  admis- 
sion of  accused  that  the  pistol  in  question  was 
his  and  that  he  had  it.— Kirk  v.  State  (Tex.  Cr. 
App.)  436. 

{  406.  Evidence  in  a  prosecution  for  poison- 
ing horses  held  admissible. — Minor  v.  State 
(Tex.  Cr.  App.)  860. 

§  407.  In  a  murder  case,  certain  evidence 
held  inadmissible.— Crowell  v.  State  (Tex.  Cr. 
App.)  897. 

f  409.  Statements  and  admissions  of  accus- 
ed are  admissible  against  him  without  laying 
any  foundation  therefor.— State  v.  Wilkens 
(Mo.)  22. 

§  419.  In  a  trial  for  violating  the  local  op- 
tion law,  certain  evidence  held  inadmissible. — 
Murray  v.  State  (Tex.  Cr.  App.)  437. 

{  419.  In  a  trial  for  violating  the  local  op- 
tion law,  certain  evidence  held  hearsay.— Mur- 
ray v.  State  (Tex.  Cr.  App.)  438. 

i  421.  The  prosecutrix  must  testify  from  her 
own  knowledge  as  to  her  age,  and  not  as  to 
what  her  mother  may  have  stated,  when  the  lat- 
ter is  a  witness  and  is  present — Sheppard  •  v. 
State  (Tex.  Cr.  App.)  446. 
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(G)  ACTS  AND  DECLARATIONS  OF  CON- 
SPIRATORS AND  CODEFENDANTS. 

I  424.  If  a  witness  was  an  accomplice  of 
accused,  his  declarations,  made  subsequent  to 
the  completion  of  the  offense,  in  accused's  ab- 
sence, would  be  inadmissible  against  accused. — 
Green  v.  State  (Tex.  Cr.  App.)  1002. 

(H)  DOCUMENTARY  EVIDENCE  AND  EX- 
CLUSION OF  PAROL  EVIDENCE 

THEREBY. 

I  434.  In  a  prosecution  for  an  illegal  sale  of 
liquor,  entries  in  a  physician's  books  introduced 
in  support  of  an  alibi  having-  been  attacked,  it 
was  not  error  to  permit  the  introduction  of 
other  pages  of  the  book  as  bearing  on  the  bona 
fides  of  tne  entry  in  question.— Morrow  v.  State 
(Tex.  Cr.  App.)  491. 

|  438.  A  photograph  of  the  scene  of  a  crime, 
taken  after  the  perpetration  of  the  crime,  held 
admissible  only  after  preliminary  evidence  that 
it  faithfnllly  represents  the  objects  and  situa- 
tions portrayed. — Sellers  v.  State  (Ark.)  840. 

(I)  OPINION  EVIDENCE. 

|  448.  In  a  prosecution  for  illegal  selling  of 
Intoxicating  liquor,  certain  testimony  held  prop- 
erly admitted  as  a  statement  of  fact,  though  in 
the  form  of  a  conclusion.— Green  v.  State  (Tex. 
Cr.  App.)  425. 

g  448.  Testimony  that  witness  heard  a  noise 
in  accused's  room,  which  sounded  like  he  was 
dragging  a  gun  from  under  the  bed,  and  pnt  a 
shell  into  it,  and  that  it  went  like  a  gun  break, 
etc.,  held  a  shorthand  statement  of  fact. — 
Gardner  v.  State  (Tex.  Cr.  App.)  895. 

|  448.  Where  accused's  son  had  testified 
that  accused  on  a  certain  occasion  had  a  red 
face  and  bloodshot  eyes,  his  testimony  that  ac- 
cused was  at  the  time  under  the  influence  of 
whisky  was  not  objectionable  as  a  conclusion. 
— Crowell  v.  State  (Tex.  Cr.  App.)  897. 

g  448.  In  a  murder  case,  testimony  that, 
when  accused  came  into  the  house  where  de- 
cedent, his  wife,  lay  dead,  he  manifested  no 
sorrow,  was  proper  as  a  shorthand  rendering 
of  the  facts,  and  it  was  not  necessary  to  con- 
fine the  witness  to  a  statement  of  what  the 
manifestations  were.— Crowell  v.  State  (Tex. 
Cr.  App.)  897. 

g  452.  In  a  murder  case,  a  witness  familiar 
with  a  door  at  the  bottom  of  a  staircase,  where 
decedent  had  been  found  dead,  could  testify 
whether  it  would  have  been  possible  for  a  per- 
son weighing  135  pounds  (the  weight  of  deced- 
ent) to  have  rolled  against  the  door  without 
knocking  it  open. — Crowell  v.  State  (Tex.  Cr. 
App.)  897. 

g  453.  In  a  trial  for  homicide,  a  witness  held 
properly  permitted  to  testify  that  in  his  opinion 
the  voice  of  one  he  heard  making  threats  was 
the  same  voice  he  had  heard  a  few  minutes  be- 
fore making  similar  threats.— Holland  v.  State 
(Tex.  Cr.  App.)  470. 

g  475.  In  a  prosecution  for  homicide,  a  ques- 
tion asked  a  medical  witness  as  to  whether  de- 
ceased's hand  could  be  so  placed  as  to  have  re- 
ceived the  wound  on  the  thumb  and  wrist  at 
the  same  time  held  not  a  proper  subject  of  ex- 
pert testimony.— Pearson  v.  State  (Tex.  Cr. 
App.)  1004. 

(J)  TESTIMONY  OF  ACCOMPLICES  AND 
CODEFENDANTS. 

I  '507.  If  a  prosecuting  witness  consented  to 
the  commission  on  him  by  defendant  of  the 


held  not  accomplices  of  accused,  so  as  to  ne- 
cessitate the  corroboration  of  their  testimony. — 
Veal  v.  State  (Tex.  Cr.  App.)  173. 

g  507.  A  witness  held  not  to  be  an  accom- 
plice.—Worsham  v.  State  (Tex.  Cr.  App.)  439. 

(K)  CONFESSIONS. 

I  517.  Certain  statements  made  by  accused 
to  an  officer  before  he  was  arrested  held  ad- 
missible.— Stapleton  v.  State  (Tex.  Cr.  App.) 

I  519.  Statements  by  accused  to  an  officer 
before  he  was  arrested  as  to  his  assault  on  de- 
ceased held  admissible.— Grant  State  (Tex. 
Cr.  App.)  481. 

(M)  WEIGHT  AND  SUFFICIENCY. 
In  particular  criminal  protecutiont. 
See  Forgery,  f  44 ;  Gaming,  {  98 ;  Homicide,  g 
257;    Larceny,  ||  55-82;    Perjury,  g  33; 
Rape,  g  51. 

For  violation  of  liquor  laws,  see  Intoxicating 
Liquors,  {  236. 

I  552.  Circumstantial  evidence,  which  does 
not  exclude  every  reasonable  hypothesis  except 
the  guilt  of  accused,  does  not  support  a  con- 
viction.—Brooks  v.  State  (Tex.  Cr.  App.)  878. 

g  553.  The  jury  are  not  bound  to  believe  the 
testimony  of  the  majority  of  the  witnesses. — 
State  v.  Pipkin  (Mo.)  17. 

g  554.  That  the  prosecuting  witness  may 
have  been  mistaken  as  to  the  date  of  the  offense 
would  not  invalidate  her  testimony. — State,  t. 
Pipkin  (Mo.)  17. 

XI.  TIME  OF  TRIAL  AMD  CONTIN- 
UANCE. 

f  594.  Error  held  not  to  be  shown  as  to  the 
overruling  of  a  motion  for  a  continuance  on  ac- 
count of  an  absent  witness.— State  v.  Devon* 
(Mo.)  75. 

I  595.  Continuance  for  testimony  tending  to 
show  an  alibi  on  a  particular  day  held  properly 
denied,  where  the  state  did  not  claim  the  offense 
committed  on  such  day. — Yale  v.  State  (Tex.  Cr. 
App.)  419. 

g  595.  The  overruling  of  defendant's  applica- 
tion for  a  continuance  for  absence  of  certain 
witness  held  proper.— Holland  v.  State  (Tex. 
Cr.  App.)  470. 

g  595.  Alleged  absent  evidence  held  not  suf- 
ficiently material  to  authorize  a  continuance. — 
Johnson  v.  State  (Tex.  Cr.  App.)  1000. 

g  598.  Refusal  of  the  trial  court  to  continue 
a  case  because  of  the  absence  of  a  witness  held 
not  erroneous.— Halaford  v.  State  (Tex.  Cr. 
App.)  193. 

g  598.  In  a  prosecution  for  homicide,  re- 
fusal of  defendant's  first  application  for  a  con- 
tinuance in  order  to  procure  the  material  testi- 
mony held  error. — Pearson  y.  State  (Tex.  Cr. 
App.)  1004. 

g  599.  In  a  prosecution  for  false  pretenses, 
the  denial  of  defendant's  application  for  a  con- 
tinuance for  surprise  held  error. — Day  v.  Com- 
monwealth (Ky.)  296. 

g  603.  A  statement.  In  an  affidavit  for  a 
continuance,  that  defendant  had  "used  all  dne 
diligence  in  his  power  in  indeavoring  to  locate 
said  absent  witness."  held  too  general  and  in- 
sufficient.—State  v  Devorss  (Mo.)  75. 
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XII.  TRIAL. 

Trial  at  special  term  of  court,  see  Courts,  I  64. 

In  particular  criminal  prosecution*. 
See  Assault  and  Battery,  {  96;   Gaming,  f 

102;  Rape,  |  67. 
For  carrying  weapons,  see  Weapons,  f  17. 
For  violation  of  liquor  laws,  see  Intoxicating 

Liquors,  |  239. 

(A)  PRELIMINARY  PROCEEDINGS. 

I  622.  An  indictment  of  two  persons  for  per- 
jury held  to  state  separate  and  distinct  offenses, 
rendering  the  refusal  to  grant  a  severance  under 
Code  Cr.  Proc.  1895,  art.  707,  proper.— Ander- 
son r.  State  (Tex.  Cr.  App.)  462. 

$  622.  Where  two  persons  are  indicted  as 
principals,  accomplices,  or  accessories,  they  are 
participes  crimlnis  to  the  main  offense,  and  are 
entitled  to  a  severance  on  a  proper  showing.— 
Anderson  v.  State  (Tex.  Cr.  App.)  462. 

S  622.  The  right  of  accused  to  a  severance 
is  a  statutory,  but  not  a  constitutional  right,  and 
a  violation  of  the  statute  necessitates  a  rever- 
sal.—Anderson  v.  State  (Tex.  Cr.  App.)  462. 

S  632.  There  was  no  error  in  trying  a  case 
ont  of  it*  regular  order,  where  the  other  cases 
were  postponed  and  the  case  reached  upon  the 
regular  call,  in  the  absence  of  surprise  or  in- 
justice.—Reno  v.  State  (Tex.  Cr.  App.)  430. 

(B)  COURSE  AND  CONDUCT  OF  TRIAL 
IN  GENERAL. 

I  636.  Reception  of  a  verdict  of  guilty  of  a 
felony  in  the  absence  of  the  defendant  held  er- 
ror under  Acts  30th  Leg.  1907,  p.  31,  c  19.— 
Derden  v.  State  (Tex.  Cr.  App.)  483. 

(C)  RECEPTION  OF  EVIDENCE. 

|  670.  The  court  properly  refused  to  allow 
counsel  for  accused  to  ask  a  witness  for  the 
prosecution,  a  question  relating  to  what  she 
told  the  grand  jury,  in  the  absence  of  a  show- 
ing what  he  intended  to  ask  the  witness.— 
State  v.  Dunn  (Mo.)  1179. 

i  678.  In  a  prosecution  for  selling  liquor  to 
a  minor,  held,  that  the  state  should  be  required 
to  elect  one  transaction,  and  the  jury  should 
be  limited  thereto.— Gelber  v.  State  (Tex.  Cr. 
App.)  863. 

(D)  OBJECTIONS   TO    EVIDENCE.  MO- 
TIONS   TO    STRIKE    OUT,  AND 
EXCEPTIONS. 

|  695.  A  general  objection  to  a  photograph 
as  evidence  b  sufficient  to  raise  the  question 
of  its  relevancy.— Sellers  v.  State  (Ark.)  840. 

t  695.  An  objection  in  a  murder  case  that 
evidence  was  immaterial  and  irrelevant  was  too 
general  to  be  available,  unless  the  testimony  was 
immaterial  and  irrelevant  upon  any  theory  of 
the  case.— Wright  y.  State  (Tex.  Cr.  App.)  458. 

(E)  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

8  706.  A  reference  made  by  the  county  at- 
torney in  asking  a  question,  which  accused 
claimed  was  made  to  inflame  the  minds  of  the 
jury,  held  not  ground  for  reversing  a  judgment 
of  conviction— Simons  v.  State  (Tex.  Cr.  App.) 
208. 

8  708.  The  act  of  the  prosecuting  attorney  in 
producing  the  widow  of  decedent  as  a  witness 
held  not  ground  for  reversal.— Mcintosh  v.  State 
(Tex.  Cr.  App.)  455. 

8  706.  An  exception  leveled  against  a  state- 
ment of  counsel  in  discussing  a  ruliug  of  the 
court  on  a  question  of  evidence  in  the  presence 


of  the  Jury  held  Immaterial. — Morrow  t.  State 
(Tex.  Cr.  App.)  491. 

8  723.  In  a  prosecution  for  theft,  held  that, 
while  some  of  the  language  used  by  the  county 
attorney  in  arguing  the  case  was  unnecessary 
and  probably  unjustifiable,  it  was  not  ground 
for  reversal,  where  no  instruction  was  requested 
charging  the  jury  to  disregard  it— McAllister  v. 
State  (Tex.  Cr.  App.)  420. 

8  730.  In  a  prosecution  for  carnally  knowing 
an  unmarried  female  between  14  and  15  years 
of  age,  held  that  reversible  error  could  not  be 
based  on  failure  to  rebuke  die  prosecuting  at- 
torney for  stating  in  argument  that  she  testi- 
fied defendant  was  the  author  of  her  ruin,  and 
father  of  her  child— State  v.  Pipkin  (Mo.)  17. 

(F)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 

In  prosecution  for  rape,  see  Rape,  |  57. 

5  741.  The  weight  of  testimony  is  for  the 
jury.— State  v.  Devorss  (Mo.)  75. 

8  742.  In  a  prosecution  for  violation  of  the 
local  option  law,  the  question  as  to  what  effect 
the  fact  that  the  prosecuting  witness  was  em- 
ployed as  a  detective  by  the  sheriff  and  was  to 
receive  a  fixed  compensation  for  a  conviction 
had  upon  his  credibility,  and  what  weight  the 
jury  would  give  to  his  testimony,  were  for  the 
jury.— Joyce  v.  State  (Tex.  Cr.  App.)  453. 

|  747.  Where  the  evidence  is  conflicting,  its 
weight  is  for  the  jury.— State  v.  Devorss  (Mo.) 
75. 

8  761.  An  instruction  in  a  prosecution  for 
permitting  a  girl  to  enter  a  bawdyhouse  and 
remain  therein  held  erroneous  as  assuming 
certain  material  facts. — State  v.  Ferguson 
(Mo.)  753. 

I  761.  In  a  trial  for  violating  the  local  option 
law,  a  charge  held  erroneous  as  on  the  weight 
of  evidence.— Murray  v.  State  (Tex.  Cr.  App.) 
438. 

{  761.  In  a  murder  case,  a  charge  held  not 
to  assume  that  a  decedent  was  not  accidentally 
killed.— Crowell  v.  State  (Tex.  Cr.  App.)  897. 

|  763.  A  charge  in  a  larceny  case  held  not 
on  the  weight  of  evidence.— Worsham  v.  State 
(Tex.  Cr.  App.)  489. 

8  763.  An  instruction  on  a  trial  for  perjury 
held  properly  refused  because  on  the  weight  of 
the  evidence.— Anderson  v.  State  (Tex.  Cr.  App.) 
462. 

8  763.  An  instruction  held  not  on  the 
weight  of  the  evidence. — McCoy  r.  State  (Tex. 
Cr.  App.)  858. 

5  763.  An  instruction  in  a  prosecution  for 
poisoning  horseB  held  to  be  on  the  weight  of 
evidence.— Minor  v.  State  (Tex.  Cr.  AppJ  860. 

8  763.  A  charge  in  a  hog-theft  case  held 
erroneous,  as  on  the  weight  of  evidence.— Green 
v.  State  (Tex.  Cr.  App.)  1002. 

8  764.  A  charge  in  a  larceny  case  held  not 
on  the  weight  of  evidence.— Worsham  v.  State 
(Tex.  Cr.  App.)  439. 

8  764.  An  instruction  on  a  trial  for  perjury 
held  properly  refused  because  on  the  weight  of 
the  evidence.— Anderson  v.  State  (Tex.  Cr.  App.) 
462. 

8  764.  A  charge  in  a  hog-theft  case  held 
erroneous,  as  on  the  weight  of  evidence.— Green 
v.  State  (Tex.  Cr.  App.)  1002. 

8  766.  On  a  trial  for  violating  the  local  op- 
tion law,  held,  that  the  court  might  instruct, 
as  a  matter  of  law,  that  the  local  option  law 
was  in  force.— Romero  v.  State  (Tex.  Cr.  App.) 

859. 
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(G)  NECESSITY,  REQUISITES.  AND  SUF- 
FICIENCY OF  INSTRUCTIONS. 

In  particular  criminal  protecutiont. 
S.ee  Larceny,  H  70,  75;  Rape,  |  58. 
For  carrying  weapons,  see  Weapons,  f  17. 
For  violation  of  liquor  laws,  see  Intoxicating 
Liquors,  |  239. 

S  770.  The  court  must  charge  the  different 
theories  of  the  casepresented  T>y  the  facts. — 
Stapleton  t.  State  (Tex.  Cr.  App.)  860. 

L770.  When  accused  introduces  evidence 
ing  an  issue  favorable  to  himself,  the  law 
applicable  thereto  should  be  charged,  irre- 
spective of  the  trial  court's  opinion  as  to  the 
weight  of  the  evidence.— Duke  v.  State  (Tex. 
Cr.  App.)  894. 

8'  775.  In  a  trial  for  a  theft,  an  instruction 
on  the  issue  of  alibi  held-  proper.— McCoy  v. 
State  (Tex.  Cr.  App.)  858. 

8  777%.  Where  the  court  expressly  excluded 
certain  evidence  from  the  consideration  of  the 
jury,  further  instructions  as  to  such  evidence 
was  unnecessary.— Barr  v.  State  (Tex.  Cr.  App.) 
422. 

|  778.  The  refusal  of  a  witness  to  answer  a 
question,  on  the  ground  that  to  answer  would 
tend  to  bis  degradation,  can  be  considered  by 
the  jury.— State  v.  Hardy  (Mo.  App.)  105. 

8  778.  In  a  prosecution  for  homicide,  an  in- 
struction held  objectionable  as  placing  on  de- 
fendant the  burden  of  showing  that  he  was  not 
guilty  before  the  jury  were  authorized  to  ac- 
quit him.— Grant  v.  State  (Tex.  Cr.  App.)  48L 

8  780.  An  instruction  on  the  weight  to  be 
given  an  accomplice's  testimony  held  erroneous. 
— Fruger  v.  State  (Tex.  Cr.  App.)  197. 

|  780.  In  a  prosecution  for  violation  of  the 
local  option  law,  failure  to  charge  that  prose- 
cuting witness  was  an  accomplice  held  not  er- 
ror.—Reno  v.  State  (Tex.  Cr.  App.)  430. 

8  780.  In  a  criminal  prosecution,  a  charge 
on  accomplice  testimony  held  required. — Green 
v.  State  (Tex.  Cr.  App.)  1002. 

8  783.  Evidence  that  defendant  broke  out 
of  jail  and  escaped  is  affirmative  proof  of  crimi- 
nality, and  needs  no  limitation  in  its  application 
to  the  case,  though  defendant  did  not  testify  in 
his  own  behalf.— Barr  v.  State  (Tex.  Cr.  App.) 
422. 

8  783.  In  a  murder  prosecution  trial  court 
held  not  bound  to  limit  the  consideration  of  evi- 
dence of  a  burglary,  with  which  accused  waa 
connected  by  circumstances,  to  showing  that  he 
was  in  the  neighborhood  at  the  time  of  the  kill- 
ing, where  the  evidence  could  not  have  been  ra- 
tionally considered  for  any  other  purpose. — 
Wright  v.  State  (Tex.  Cr.  App.)  458. 

8  783.  Where  testimony  admitted  in  a  mur- 
der prosecution  could  not  have  been  rationally 
considered  by  the  jury  for  any  purpose  other 
than  that  for  which  it  was  admitted,  the  trial 
court  need  not  limit  its  consideration  to  the 
purpose  for  which  it  was  admitted. — Wright 
v.  State  (Tex.  Cr.  App.)  458. 

§  784.  .  In  a  larceny  case,  where  accused 
testifies  admitting  the  possession  of  the  stolen 
property,  but  claims  that  his  possession  thereof 
was  obtained  in  such  a  manner  as  not  to  con- 
stitute theft,  a  charge  on  circumstantial  evi- 
dence is  not  necessary.— Worsham  v.  State 
(Tex.  Cr.  App.)  439. 

8  810.  It  is  not  an  objection  to  a  correct 
charge  that  it  may  contradict  something  else 
in  the  charge. — Murray  v.  State  (Tex.  Cr.  App.) 
438. 

8  81L  A  charge  in  a  hog-theft  case  held 
erroneous,  as  singling  out  testimony. — Green  v. 
State  (Tex.  Cr.  App.)  1002. 


8  814.  Where  the  only  defense  wa*  insanity, 
it  was  reversible  error  to  submit  an  issue  as 
to  an  attempted  offense,  of  which  he  was  con- 
victed, where  the  evidence  conclusively  showed 
a  completed  offense.— State  v.  Clark  (Mo.)  2L 

8  814.  A  requested  instruction  in  a  prosecu- 
tion for  poisoning  horses  held  properly  refused. 
—Minor  v.  State  (Tex.  Cr.  App.)  860. 

8  814.  Where  certain  testimony  as  to  an 
alibi  did  not  exclude  the  idea  that  defendant 
participated  in  the  offense,  the  court  did  not 
err  in  omitting  to  charge  on  alibi. — Johnson 
v.  State  (Tex.  Cr.  App.)  1000. 

8  822.  Accused  held  not  entitled  to  single 
out  for  criticism  one  of  the  const)  tuents  of  a 
sentence,  without  any  reference  to  its  other 
components  to  which  the  first  is  qualified.— 
State  v.  Duun  (Mo.)  1179. 

8  822.  A  clerical  error  in  a  date  in  a  charge 
held  not  ground  for  reversal. — Reno  v.  State 
(Tex.  Cr.  App.)  430. 

8  822.  Where  a  supplemental  charge  was 
given  cotemporaneously  with  the  general 
charge,  a  statement  in  the  general  charge  that 
the  jury  "will  be  governed  by  this  charge  as 
the  law  in  this  case"  could  not  have  misled  the 
jury  to  believe  that  the  supplemental  charge 
was  not  also  the  law  of  the  case. — Gardner  v. 
State  (Tex.  Cr.  App.)  895. 

8  823.  An  instruction  in  a  prosecution  for 
forgery  held  harmless.— State  v.  Jackson  (Mo.) 
66. 

(H)  REQUESTS  FOR  INSTRUCTIONS. 

8  829.  It  is  not  error  to  refuse  a  requested 
charge  covered  by  the  charge  given. — State  v. 
Devorss  (Mo.)  75;  Baggerly  v.  State  (Tex.  Cr. 
App.)  192;  Kirk  v.  State  (Tex.  Cr.  App.)  436; 
Anderson  v.  State  (Tex.  Cr.  App.)  462 ;  Cordono 
v.  State  (Tex.  Cr.  App.)  471 ;  Morrow  v.  State 
(Tex.  Cr.  App.)  491 ;  Minor  v.  State  (Tex.  Cr. 
App.)  860;  Gardner  v.  State  (Tex.  Cr.  App.) 


8  830.  The  court  may  properly  refuse  a 
charge  requested  by  accused,  on  the  ground 
that  it  is  misleading,  and  accused,  desiring  a 
correct  instruction  on  the  subject,  must  pre- 
sent a  correct  prayer. — Dale  v.  State  (Ark.) 
389. 

(J)  CUSTODY,   CONDUCT,   AND  DELIB- 
ERATIONS OF  JURY. 

8  863.  Since  the  enactment  of  Rev.  St  1879, 
the  trial  judge  can  recall  the  jury  for  addition- 
al charges,  either  at  its  request  or  on  his  own 
motion,  so  that  it  was  not  error  to  charge  be- 
yond the  request  of  the  jury,  when  it  request- 
ed further  instructions  after  retirement— Gard- 
ner v.  State  (Tex.  Cr.  App.)  895. 

8  864.  Answer  of  judge  to  juror's  question 
after  retirement  held  not  objectionable.— Reno  t. 
State  (Tex.  Or.  App.)  429. 

xrrx  MOTIONS  FOR  new  trial 
AND  IN  ARREST. 

8  907.  Tie  court  may  set  aside  a  verdict  of 
acquittal  of  an  offense  punishable  by  fine  only. 
— Fenix  v.  State  (Ark.)  388. 

8  939.  In  case  of  surprise  at  trial,  held, 
that  defendant  should  have  moved  for  post- 
ponement to  secure  an  absent  witness,  and. 
not  having  done  so,  may  not  have  new  triai 
for  his  evidence.— Dupree  v.  State  (Tex.  Cr. 
App.)  870. 

§  939.  Under  the  facts,  held.,  there  was  not 
such  diligence  before  the  original  trial  as  to 
authorize  new  trial  on  the  ground  of  newly 
discovered  evidence. — Dupree  v.  State  (Tex. 
Cr.  App.)  870. 

8  974.  So  much  of  an  amended  motion  for 
a  new  trial  as  purported  to  be  an  arrest  of 
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judgment  mast  be  held  to  have  been  properly 
struck  out,  where  it  was  not  filed  within  two 
days  after  conviction,  as  expressly  required 
by  Code  Cr.  Proc.  1895,  art.  826,  and  no  rea- 
son for  delay  in  filing  is  alleged. — Reno  v. 
State  (Tex.  Cr.  App.)  429. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

<B)  PRESENTATION  AND  RESERVATION 
IN  LOWER  COURT  OF  GROUNDS 
OF  REVIEW. 

i  1032.  Where  an  Information  for  fraudulent 
registration  alleged  that  accused  signed  one 
name  after  stating  that  he  bore  another,  the 
defect  was  fatal,  and  available  on  appeal. — 
State  v.  Judd  (Mo.)  780. 

I  1038.  Omission  to  charge  on  alibi  is  not 
ground  for  reversal,  unless  a  special  charge 
was  requested  or  an  exception  reserved  at  the 
time.— Johnson  v.  State  (Tex.  Cr.  App.)  1000. 

|  1038.  Code  Cr.  Proc.  1895,  art.  723,  did 
not  entitle  accused  to  rely  on  the  court's  omis- 
sion to  charge  on  alibi  for  reversal,  when  he 
first  excepted  thereto  in  his  motion  for  a 
new  trial.— Johnson  v.  State  (Tex.  Cr.  App.) 
1000. 

f  1043.  An  objection  to  a  charge  on  the 
ground  that  it  is  vague,  indefinite,  and  mislead- 
ing is  too  indefinite  to  be  considered.— McCoy 
v.  State  (Tex.  Cr.  App.)  858. 

i  1066.  The  trial  court's  failure  to  charge 
upon  the  issue  of  alibi  is  ordinarily  not  ground 
for  reversal,  unless  the  charge  was  excepted 
to  because  of  the  omission  or  unless  a  request- 
ed charge  thereon  was  refused,  and  Code  Cr. 
Proc.  1895,  art.  723,  did  not  change  the  rale 
in  that  respect— Wright  v.  State  (Tex.  Cr. 
App.)  458. 

}  1056.  Omission  to  charge  on  alibi  is  not 
ground  for  reversal,  unless  a  special  charge  was 
requested  or  an  exception  reserved  at  the  time. 
— Johnson  v.  State  (Tex.  Cr.  App.)  1000. 

f  1056.  Code  Cr.  Proc.  1895,  art.  723,  did 
not  entitle  accused  to  rely  on'  the  court's  omis- 
sion to  charge  on  alibi  for  reversal,  when  he 
first  excepted  thereto  in  his  motion  for  a 
new  trial.— Johnson  v.  State  (Tex.  Cr.  App.) 
1000. 

i  1065.  Failure  of  defendant  to  call  the 
court's  attention  to  the  fact  that  his  motion  for 
a  new  trial  was  pending,  when  asked  if  he  had 
any  legal  cause  why  judgment  should  not  be 
pronounced,  held  not  to  waive  the  motion  for 
new  trial.— State  v.  Jackson  (Mo.)  66. 

<C)  PROCEEDINGS  FOR  TRANSFER  OF 
CAUSE,  AND  EFFECT  THEREOF. 

i  1081.  In  the  absence  of  notice  of  appeal, 
the  Court  of  Criminal  Appeals  Is  without  juris- 
diction—Thompson v.  State  (Tex.  Cr.  App.) 
196. 

(D)  RECORD  AND  PROCEEDINGS  NOT  IN 
RECORD. 

{  1086.  Under  Rev.  St  1899,  f  2627  (Ann. 
St.  1906,  p.  1556),  where  the  record  proper  in 
a  criminal  case  fails  to  show  that  the  jury  was 
sworn  to  try  the  cause,  a  conviction  will  be 
reversed.— State  v.  McKinney  (Mo.)  608. 

|  1086.  The  admission  of  evidence  objected 
to  cannot  be  reviewed,  in  the  absence  of  any 
ground  of  objection  in  the  bill  of  exceptions. — 
Reno  v.  State  (Tex.  Cr.  App.)  429. 

S  1087.  Where  the  record  proper  in  a  crim- 
inal case  fails  to  show  the  filing  of  a  motion 
for  a  new  trial  and  that  it  was  overruled,  or 
that  any  bill  of  exceptions  was  filed,  none  of  the 


errors  complained  of  in  the  bill  of  exceptions 
could  be  reviewed.— State  v.  George  (Mo.)  35. 

§  1087.  In  the  absence  of  notice  of  appeal 
in  the  record,  or  judgment  on  the  motion  for 
new  trial,  the  court  on  appeal  is  without  ju- 
risdiction, and  the  appeal  will  be  dismissed.— 
Clay  v.  State  (Tex.  Cr.  App.)  418. 

(  1087.  Under  Code  Cr.  Proc.  1895,  art. 
883,  the  notice  of  appeal  given  in  open  court 
must  be  entered  of  record,  or  the  appeal  will 
be  dismissed.— Clay  v.  State  (Tex.  Cr.  App.) 
418. 

i  1087.  The  statement  of  facta  will  be 
struck  out  on  motion;  the  record  not  showing 
it  was  filed  in  the  court  below.— Roch  v.  8tate 
(Tex.  Cr.  App.)  448. 

{  1087.  A  notice  of  appeal  is  a  jurisdictional 
fact  to  be  shown  by  the  record.— Payne  v.  State 
(Tex.  Cr.  App.)  879. 

{  1088.  That  a  bill  of  exceptions  preserves 
a  motion  made  by  defendant  for  his  discharge 
is  not  sufficient,  but  the  record  should  aUo 
contain  the  motion.— State  v.  Jackson  (Mo.)  66, 

S  1090.  No  bill  of  exceptions  having  been 
filed  in  a  homicide  case,  only  the  record  proper 
can  be  considered  on  appeal.— State  v.  Stanley 
(Mo.)  771. 

{  1090.  Where,  on  appeal,  neither  statement 
of  facts  nor  bills  of  exceptions  appear  in  the 
record,  no  question  is  presented  for  review. — 
Middleton  v.  State  (Tex.  Cr.  App.)  879. 

i  1090.  Where,  on  appeal,  there  Is  no  state- 
ment of  facts  nor  bills  of  exception  in  the  rec- 
ord, no  question  is  presented  for  review.— Mid- 
dleton v.  State  (Tex.  Cr.  App.)  879. 

I  1091.  A  bill  of  exceptions  in  a  prosecution 
for  violating  the  local  option  law  held  defective. 
—Scott  v.  State  (Tex.  Cr.  App.)  196. 

f  1091.  A  bill  of  exceptions  to  the  refusal 
to  strike  out  testimony  of  the  prosecutrix  as 
to  her  age,  as  being  hearsay.  KeUi  not  to  show 
error.— Sheppard  v.  State  (Tex.  Cr.  App.)  440. 

I  1092.  Where  the  time  for  filing  a  bill  of 
exceptions  was  extended,  and  thereafter  an 
order  was  made  extending  the  time  60  days 
from  the  expiration  of  the  time  theretofore 
granted,  a  further  extension  made  more  than 
60  days  after  the  preceding  order  could  not 
avail  accused,  so  that  a  bill  filed  thereunder 
will  not  be  considered  on  appeal. — State  v. 
Stanley  (Mo.)  771. 

i  1092.  Stating  grounds  of  objection  to  evi- 
dence does  not  verify  such  grounds  as  state- 
ments of  fact,  and  where  an  objection  is  not 
based  upon  facts  verified  by  bill  of  exceptions 
it  will  not  be  considered  on  appeal. — Looper 
v.  State  (Tex.  Cr.  App.)  880. 

I  1094.  Matters  presented  in  motion  for  a 
new  trial  cannot  be  revised,  where  no  bill  of 
exceptions  was  reserved  nor  statement  of  facts 
filed.— Ford  v.  State  (Tex.  Cr.  App.)  434. 

i  1097.  The  sufficiency  of  the  evidence  can- 
not be  reviewed,  in  the  absence  of  a  statement 
of  facts.— Rodgers  v.  State  (Tex.  Cr.  App.) 
418. 

|  1098.  Objections  to  testimony  are  not 
statements  of  fact  and  will  not  be  treated  as 
such  on  appeal. — Anderson  v.  State  (Tex.  Cr. 
App.)  462. 

|  1098.  Grounds  of  objection  in  a  bill  of 
exceptions  are  not  statements  of  fact.— Ander- 
son v.  State  (Tex.  Cr.  App.)  462. 

.  |  1099.  Statement  of  facts  in  support  of  an 
appeal  held  filed  too  late.— Bettes  v.  State  (Tex. 
Cr.  App.)  197. 

$  1000.  A  statement  of  facts  as  to  miscon- 
duct of  the  jury  must  be  approved  and  filed 
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during  term  time.— Williams  t.  State  (Tex.  Cr. 
App.)  421. 

{  1009.  The  statement  of  facts,  not  signed 
by  the  attorneys  for  either  party  nor  approved 
by  the  trial  court,  cannot  be  considered.— Du- 
pree  v.  State  (Tex.  Cr.  App.)  876. 

8  1101.  Where  the  grounds  for  a  new  trial 
relate  to  matters  that  cannot  be  revised  in 
the  absence  of  a  statement  of  facts,  and  the 
record  is  without  a  statement  of  fact  or  bill 
of  exceptions,  the  judgment  will  be  affirmed. 
—Hamilton  v.  State  (Tex.  Cr.  App.)  418. 

i  1100.  Where  the  only  bill  of  exceptions  in 
the  record  fails  to  comply  with  the  roles  of  the 
Court  of  Criminal  Appeals,  requiring  a  pertinent 
presentation  of  the  point  complained  of  and 
a  direct  statement  of  the  reason  why  it  is 
offered,  and  states  no  reviewable  ground  of  ob- 
jection, the  judgment  will  be  affirmed.— Chur- 
chill v.  State  (Tex.  Cr.  App.)  195. 

8  1109.  The  notice  of  appeal  given  in  open 
court  and  the  order  denying  a  new  trial  cannot 
be  entered  of  record  nunc  pro  tunc,  so  as  to 
confer  jurisdiction  on  the  appellate  court — 
Clay  v.  State  (Tex.  Cr.  App.)  418. 

§  1111.  The  court  On  appeal  held  required 
to  adopt  the  statements  of  the  trial  court  in 
allowing  a  bill  of  exceptions.— Jay  v.  State 
(Tex.  Or.  App.)  449. 

§  1111.  Where  a  bill  of  exceptions  contra- 
dicts a  statement  of  facts  in  any  specified  par- 
ticular, it  will  control. — Jay  v.  State  (Tex.  Cr. 
App.)  449. 

8  1114.  The  court  on  reviewing  rulings  on 
the  admission  of  evidence  must  determine  the 
mutter  with  reference  to  the  bill  of  exceptions. 
—Jay  v.  State  (Tex.  Cr.  App.)  449. 

8  1114.  The  court  in  reviewing  the  denial 
of  an  application  for  a  severance  will  not  look 
into  the  statement  of  facts. — Anderson  v.  State 
(Tex.  Cr.  App.)  462. 

§  1120.  Where  error  is  assigned  to  the  re- 
fusal of  the  court  to  hear  testimony  of  wit- 
nesses on  a  motion  for  change  of  venue,  the 
appeal  record  must  show  what  the  evidence 
was,  and  that  it  was  relevant  to  the  issue. — 
Latourette  v.  State  (Ark.)  411. 

(G)  REVIEW. 

8  1137.  Where  an  erroneous  instruction  in 
a  criminal  prosecution  is  given  at  the  instance 
of  accused,  he  cannot  complain  of  the  error. — 
Minor  v.  State  (Tex.  Cr.  App.)  800. 

8  1144.  Where  it  does  not  appear  on  what 
grounds  a  motion  for  continuance  on  account 
of  an  absent  witness  was  overruled,  the  ruliug 
must  be  presumed  correct.— State  v.  Devorss 
(Mo.)  75. 

{  1144.  The  burden  is  on  appellant,  complain- 
ing of  the  action  of  the  court  in  overruling  a 
motion  for  continuance  on  account  of  an  absent 
witness,  to  prove  that  the  ruling  was  incor- 
rect—State v.  Devorss  (Mo.)  75. 

§  1151.  In  passing  on  a  motion  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness, 
the  discretion  of  the  court  will  not  be  inter- 
fered with  unless  it  appears  that  such  discre- 
tion has  been  unwisely  exercised.— State  v.  Dev- 
orss (Mo.)  75. 

8  1159.  If  there  is  substantial  testimony  to 
support  the  verdict,  it  should  not  be  disturbed 
on  the  ground  that  it  is  against  the  weight  of 
the  testimony.— State  v.  Pipkin  (Mo.)  17. 

i  1159.  Where  there  is  substantial  evidence 
to  support  a  verdict,  the  Supreme  Court  will 
not  interfere.— State  v.  Wilkens  (Mo.)  22. 

5  1160.  A  verdict  on  conflicting  evidence,  ap- 
proved by  the  trial  court,  will  not  be  disturbed 
on  appeal  in  passing  on  an  instruction  in  the 


nature  of  a  demurrer  to  the  evidence. — State  v. 
Devorss  (Mo.)  75. 

I  1166%.  A  remark  by  the  court  under  Pen. 
Code  1805,  art  407,  that  the  testimony  of  a 
private  detective  in  a  prosecution  for  illegal 
sale  of  liquor  need  not  be  corroborated,  held 
not  prejudicial  to  accused.— Morrow  v.  State 
(Tex.  Cr,  App.)  491. 

I  116*9.  Admission  of  evidence  in  a  burglary 
case,  if  error,  held  not  prejudicial.— Churchill  v. 
State  (Tex.  Cr.  App.)  195. 

8  1169.  In  a  prosecution  for  carrying  a  pis- 
tol, admission  of  certain  testimony,  if  error. 
held  not  prejudicial.— Kirk  v.  State  (Tex.  Cr. 
App.)  436L 

8  1109.  Overruling  objections  to  question 
held  not  reversible  error,  where  it  wax  with- 
drawn after  being  partly  answered,  and  the 
jury  was  instructed  not  to  consider  the  an- 
swer.— Iloch  v.  State  (Tex.  Cr.  Appj  448. 

{  1169.  Even  if  evidence  in  a  murder  prose- 
cution that  accused  told  another  on  the  Thurs- 
day before  the  Saturday  on  which  the  killing 
occurred  that  he  was  leaving  home  to  keep 
from  killing  some  one  was  not  admissible  to 
show  a  fabricated  alibi,  its  admission  held  not 
prejudicial— Wright  v.  State  (Tex.  Cr.  App.t 
•158. 

§  1169.  The  error  in  admitting  impeaching 
testimony,  not  in  any  manner  contradicting 
any  statement  made  by  accused,  is  not  prej- 
udicial.—Anderson  v.  State  (Tex.  Cr.  App.i 
402. 

8  1169.  While  some  of  the  evidence  of  pros- 
ecuting witness  was  within  the  rule  that  it 
was,  as  to  acts  and  declarations,  out  of  defend- 
ant s  presence,  a  reversal  was  not  required.— 
Kuuiero  v.  State  (Tex.  Cr.  App.)  859. 

8  1109.  Admission  of  improper  evidence  in 
a  prosecution  lor  illegally  selling  intoxicating 
liquors  held  not  reversible  error.— Williams  v. 
State  iTex.  Cr.  App.)  882. 

8  1169.  In  a  prosecution  for  illegally  selling 
intoxicating  liquors,  admission  of  certain  evi- 
dence, if  error,  held-  not  to  be  ground  for  re- 
versal—Williams v.  State  (Tex.  Cr.  App.)  8X2. 

8  1109.  Admission  of  evidence  in  a  murder 
case,  if  error,  held  not  prejudicial.— Crowell  v. 
State  (Tex.  Cr.  App.)  897. 

8  1169.  Error  in  admitting  certain  testimo- 
ny Add  not  cured  by  a  charge.— Crowell  v.  State 
fl'ex.  Cr.  App.)  897. 

8  1170.  In  a  prosecution  for  shooting  craps, 
defendant  was  entitled  to  show  that  the  prose- 
cuting witness  was  playing  some>  distance  away 
from  the  game  in  question;  but  testimony  to 
this  end  would  simply  have  been  impeaching 
testimony  on  an  immaterial  issue,  and  neniv 
there  was  no  reversible  error  in  a  refusal  to 
permit  him  to  prove  his  whereabouts.— Yale  v. 
State  (Tex.  Cr.  App.)  41a. 

_  8  1170.  A  refusal  in  a  local  option  prosecu- 
tion to  allow  the  sheriff  to  reply  to  a  question 
as  to  a  statement  made  by  him  held  harmless 
error.— Joyce  v.  State  (Tex.  Cr.  App.)  453. 

8  1170.  Where  evidence  excluded  is  after- 
wards introduced  in  a  subsequent  part  of  the 
examination  of  the  same  witness,  its  exclusion 
is  not  prejudicial.— Gardner  v.  State  (Tenn.) 
816* 

8  1170.  A  fact  held  such  a  remote  circum- 
stance that  exclusion  of  it  was  harmless.— Du- 
pree  v.  State  (Tex.  Cr.  App.)  870. 

8  1170.  In  a  prosecution  for  gaming,  exclu- 
sion of  certain  testimony  held  not  reversible  er- 
ror.—Looper  v.  State  flex.  Cr.  App.)  880. 

8  1170%.  In  a  prosecution  for  theft,  answer 
of  a  witness  which  was  unexpected  and  which 
the  court  directed  the  jury  to  disregard  held 
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not  ef  sufficient  importance  to  justify  a  re- 
versal o*  the  conviction.— Leonard  v.  State  (Tex. 
Cr.  App.)  18a 

I  1171.  A  casual  reference,  without  discus- 
sion before  the  jury,  to  the  fact  that  accused 
did  not  testify  for  himself,  held  not  ground  for 
reversal.— Simons  v.  State  (Tex.  Cr.  App.)  208. 

I  1172.  In  a  murder  ease,  a  charge  held  not 
prejudicial— Crowell  v.  State  (Tex.  Cr.  App.) 

{  1173.  In  a  prosecution  for  sodomy,  defend- 
ant held  not  entitled  on  appeal  to  complain 
of  the  failure  of  the  court  to  give  certain  in- 
struction.—State  v.  Wilkens  (Mo.)  22. 

f  1174.  Conduct  of  jury  during  deliberation 
held  not  prejudicial  to  accused. — Crowell  v. 
State  (Tex.  Cr.  App.)  897. 

(H)  DETERMINATION  AND  DISPOSITION 
OF  CAUSE. 

I  1182.  Where  the  bill  of  exceptions  does  not 
contain  or  call  for  the  motions  for  new  trial  or 
in  arrest,  or  any  exceptions  to  overruling  them, 
judgment  of  conviction  will  be  affirmed.— State 
-v.  Roan  (Mo.)  706. 

i  1186.  Under  Rev.  St.  1890,  {  2334  (Ann. 
St.  1906.  p.  1508),  a  variance  in  a  prosecution 
for  forgery  not  held  by  the  trial  court  to  be 
material  will  not  be  considered  as  material  on 
appeal.— State  v.  Jackson  (Mo.)  66. 

CROPS. 

See  Agriculture. 

CROSS-EXAMINATION. 

See  Witnesses,  §§  268-284 

CUMULATIVE  REMEDIES. 

To  enforce  stockholders'  liability  for  corporate 
debts,  see  Corporations,  f  259. 

CUSTODY. 

Of  child,  see  Guardian  and  Ward,  §  49. 
Of  jnry,  see  Criminal  Law,  H  863,  864;  Trial, 
it  307,  312. 

CUSTOMS  AND  USAGES. 

{  10.  In  an  action  for  loss,  sustained  by  the 
failure  to  fully  insure  rice,  left  with  defendant 
to  be  milled  and  sold,  in  which  plaintiff  relies 
on  an  implied  contract  and  trade  customs  to 
so  insure,  it  is  no  defense  that  defendant  se- 
cretly had  never  complied  with  the  custom.— 
Broussard  v.  South  Texas  Rice  Co.  (Tex,  Civ. 
App.)  587. 

S  13.  A  buyer  of  pottery  held  not  entitled 
to  complain  in  view  of  the  contract  and  the 
findings  of  the  court  of  the  failure  of  the  court 
to  allow  a  certain  discount  on  decorated  ware. 
— Moroney  Hardware  Co.  v.  Goodwin  Pottery 
Co.  (Tex.  Civ.  App.)  1088. 

i  19.  A  custom  or  usage  of  trade  may  be 
proved  by  proof  of  specific  instances.— Brous- 
sard v.  South  Texas  Rice  Co.  (Tex.  Civ.  App.) 
587. 

I  19.  In  an  action  to  recover  for  loss  sus- 
tained by  the  failure  to  fully  Insure  rice  left 
with  defendant  to  be  milled  and  sold,  evidence 
held  sufficient  to  show  that  it  was  a  cuBtom 
of  millers  to  collect  so  much  on  a  sack  of  rice, 
and  that  the  amount  so  collected  was  to  pay 
for  the  full  insurance  of  the  rice. — Broussard 
v.  South  Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

DAMAGES. 

Compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  f  69. 


Damaget  for  particular  injuries 
See  Death,  {  99;   Nuisance,  |i  44-53,  72; 

Trespass,  i  52. 
Breach  by  buyer  of  contract  for  sale  of  goods, 

see  Sales,  |  384. 
Breach  by  vendee  of  contract  for  sale  of  land, 

see  Vendor  and  Purchaser,  {  329. 
Breach  of  contract  of  agency,  see  Principal 

and  Agent,  f  47. 
Breach  of  contract  with  broker,  see  Brokers, 

I  11. 

Loss  of  or  injury  to  shipment  of  live  stock,  see 
Carriers,  f  229. 

Recovery  in  particular  action*  or  proceeding*. 
See  Trespass  to  Try  Title,  |  53. 

III.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  DIRECT  OR  REMOTE,  CONTINGENT, 
OR  PROSPECTIVE,  CONSEQUENCES 
OR  LOSSES. 

For  refusal  of  carrier  to  transport  passenger 
to  destination,  sec  Carriers,  f  277. 

On  breach  of  contract  for  employment  of  bro- 
ker, see  Brokers,  |  11. 

VT.  MEASURE  OF  DAMAGES. 

For  particular  injuria. 
Breach  of  contract  by  carrier  to  furnish  cars, 

see  Carriers,  g  69. 
Breach  of  contract  of  agency,  see  Principal 

and  Agent,  I  47. 
Breach  of  contract  with  broker,  see  Brokers, 

i  n. 

Wrongful  distress,  see  Landlord  and  Tenant, 
I  274. 

(B)  INJURIES  TO  PROPERTY. 
Maintenance  of  nuisance,  see  Nuisance,  g  50. 

VII.  INADEQUATE   AND  EXCESSIVE 
DAMAGES. 

Excessive  damages  for  wrongful  death,  see 

Death,  |  99. 
Inadequate  damages  as  ground  for  new  trial, 

see  New  Trial,  {  75. 

g  130.  In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger  through  the  sud- 
den and  violent  stopping  of  a  cable  car,  a 
verdict  of  $5,000  held  excessive  under  the 
evidence,  $3,000  being  sufficient  to  compensate 
plaintiff,— Briscoe  v.  Metropolitan  St.  Ry.  Co. 
(Mo.)  1162. 

|  131.  In  an  action  for  injuries  to  a  servant, 
$1,000  held,  under  the  evidence,  not  excessive 
for  temporal?  injuries.— Eagle  Distillery  v. 
Hardy  (Sy.)  336V 

§  131.  In  a  personal  injury  action,  a  verdict 
for($4,500  held  excessive. — De  Courcy  v.  Pren- 
dergast  Const.  Co.  (Mo.  App.)  632. 

f  132.  In  an  action  for  injuries  to  a  passen- 
ger by  delay  a  verdict  for  plaintiff  for  $2,500 
was  not  excessive. — Southern  Ry.  Co.  in  Ken- 
tucky v.  Miller  (Ky.)  278. 

g  132.  In  an  action  for  injuries  to  a  pas- 
senger, a  verdict  of  $34,000  held,  under  the  evi- 
dence, excessive,  and  to  be  reduced  to  $27,500.— 
Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v.  Dal  ton 
(Tex,  Civ.  App.)  240. 

?132.  In  an  action  for  personal  injuries, 
dence  held  to  support  a  verdict  for  $23,750.— 
Missouri,  K.  St.  T.  Ry.  Co.  of  Texas  v.  Karris 
(Tex.  Civ.  App.)  535. 

g  132.  In  a  personal  injury  case,  a  verdict 
for  $20,000  held  not  so  excessive  as  to  warrant 
reversal.— Beaumont,  S.  L.  &  W.  R.  Co.  v. 
Olmstead  (Tex.  Civ.  App.)  596. 

I  132.  A  verdict  in  a  personal  injury  action 
held  excessive  and  to  be  reduced  to  a  specified 
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■urn.— Producers*  Oil  Co. 
Civ.  App.)  1023. 


t.  Barnes  (Tex. 


Tin  PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 

(A)  PLEADING. 

8  158.  In  a  personal  injury  action,  damages 
may  be  recovered  for  permanent  injuries,  though 
the  petition  does  not  allege  that  the  injuries  are 
permanent.— De  Courcy  v.  Prendergast  Const. 
Co.  (Mo.  App.)  632. 

i  159.  In  an  action  against  a  railroad  com- 
pany for  killing  horses,  evidence  as  to  their 
market  value  or  intrinsic  value  held  admissible 
under  the  petition,  but  evidence  of  their  value 
to  plaintiff  held  inadmissible. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Crews  (Tex.  Civ. 
App.)  1110. 

(B)  EVIDENCE 

|  163.  Proof  of  the  reasonableness  of  a 
physician's  charges  held  essential  to  a  recovery 
thereof  in  an  action  for  injuries.— Internation- 
al &  O.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.) 
1118. 

f  163.  A  passenger  held  not  entitled  to  re- 
cover for  being  required  to  hire  a  conveyance 
to  transport  her  to  her  destination,  in  the  ab- 
sence of  proof  of  the  amount  paid  therefor. — 
International  &  Q.  N.  R.  Co.  v.  Doolan  (Tex. 
Civ.  App.)  1118. 

8  188.  Plaintiff,  who  lived  on  her  premises, 
could  better  determine  the  character  and  ex- 
tent of  the  annoyance  and  discomfort  caused 
her  by  the  flow  of  oil  down  a  ravine  near  her 
premises,  than  her  neighbors  or  witnesses  pass- 
ing along  the  street  near  her  residence. — Hous- 
ton &  T.  O.  R.  Co.  v.  Crook  (Tex.  Civ.  App.) 
594. 

(C)  PROCEEDINGS  FOR  ASSESSMENT. 

|  208.  Evidence  held  to  justify  the  submis- 
sion of  the  question  of  permanent  injury  of  a 
servant.— St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Marshall  (Tex.  Civ.  App.)  512. 

8  210.  In  an  action  for  damages  for  personal 
injuries,  plaintiff  may  submit  the  question  of 
damages  in  a  separate  instruction.— Scott  v. 
Metropolitan  St.  Ry.  Co.  (Mo.  App.)  131. 

8  210.  In  an  action  on  a  note,  an  instruction 
as  to  damages  held  erroneous,  as  not  confining 
the  damages  to  the  evidence.— National  Handle 
Co.  v.  Huffman  (Mo.  App.)  600. 

8  216.  In  a  personal  Injury  action,  an  in- 
struction held  to  sufficiently  define  the  issue  as 
to  damages  and  to  properly  state  the  facts  bear- 
ing thereon.— Scott  v.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  131. 

|  216.  A  charge  authorizing  a  recovery  for 
future  pain  as  an  item  of  damages  for  personal 
injuries  held  warranted  by  the  evidence. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Bush  (Tex. 
Civ.  App.)  224. 

|  216.  Where,  in  a  personal  injury  action, 
the  evidence  warranted  a  finding  that  plain- 
tiff's impaired  capacity  to  work  might  be  per- 
manent, the  court  properly  submitted  plain- 
tiff's impaired  future  earning  ability  as  an  ele- 
ment of  damage.— Galveston,  H.  ft  S.  A.  Ry. 
Co.  v.  Schuessler  (Tex.  Civ.  App.)  1147. 

CD)  COMPUTATION  AND  AMOUNT. 
DOUBLE  AND  TREBLE  DAM- 
AGES, AND  REMISSION. 

I  228.  The  misconduct  of  counsel  for  plain- 
tiff In  a  personal  injury  action  in  his  argument 
to  tie  jury  held  cured  by.  a  remittitur  of  the 
excessive  portion  of  the  verdict  returned. — 
Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ.  App.) 
1023. 


DANGEROUS  WEAPONS. 

Use  of  in  commission  of  homicide,  see  Homi- 
cide, {  200. 

DEADLY  WEAPONS. 

Use  of  in  commission  of  homicide,  see  Homi- 
cide, if  3,  290. 

DEATH. 

II.  ACTIONS  FOB  CAUSING  DEATH. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

8  11.  Since  no  action  lay  at  common  law  for 
wrongful  death,  the  statute  creating  the  liabil- 
ity is  the  only  warrant  therefor.— Kirby  Lum- 
ber Co.'s  Receivers  v.  Owens  (Tex.  Civ.  App.) 
936. 

8  31.  Adult  children  not  dependent  on  their 
father  for  support,  and  not  receiving  anything 
from  him  for  their  support,  cannot  recover  for 
his  negligent  death.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  James  (Tex.  Civ.  App.)  269. 

8  33.  Under  Rev.  St.  1895,  art  3017,  subd. 
1,  the  receivers  of  a  lumber  company  opera  tine 
a  standard  gauge  spur  from  a  commercial  rail- 
road held  liable  for  the  wrongful  killing  of  a 
servant  thereon  by  the  negligence  of  other  serv- 
ants operating  the  road.— Kirby  Lumber  Co.'s 
Receivers  r.  Owens  (Tex.  Civ.  App.)  936. 

(E)  DAMAGES,  FORFEITURE,  OR 
FINE. 

8  99.  In  an  action  for  death,  a  verdict  al- 
lowing plaintiff  $1,660  held  not  excessive.— Dan- 
do  v.  Home  Telephone  Co.  (Mo.  App.)  644. 

8  99.  In  an  action  for  wrongful  death,  a  ver- 
dict for  $25,000  held  not  excessive.— Interna- 
tional &  G.  N.  R.  Co.  v.  White  (Tex.  Civ.  App.) 
958. 

(F)  TRIAL,  JUDGMENT.  AND  REVIEW. 

8  104.  In  an  action  for  death,  an  instruction 
on  the  measure  of  damages  held  not  objection- 
able for  failure  to  specifically  exclude  decedent's 
mental  and  physical  pain. — International  &  G. 
N.  R.  Co.  v.  White  (Tex.  Civ.  App.)  958. 

8  104.  In  an  action  for  wrongful  death,  an 
instruction  on  the  measure  of  damages  held  not 
to  authorise  a  double  recovery  for  counsel  and 
advice,  which  decedent  would  probably  have 
rendered  to  his  children,  but  for  his  wrongful 
death.— International  &  G.  N.  R.  Co.  v.  White 
(Tex.  Civ.  App.)  958. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Fraudulent  Conveyances. 


DECEDENTS. 


Ex- 


Estates,  see  Descent  and  Distribution; 

ecutors  and  Administrators. 
Testimony  as  to  transactions  with  persons 

since  deceased,  see  Witnesses,  88  144-178. 

DECEIT. 

See  Fraud. 

DECLARATION. 

In  pleading,,  see  Pleading,  8  52. 

DECLARATIONS. 

As  evidence  in  civil  actions,  see  Evidence,  88 
271,  273. 
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DEDICATION. 

X.  NATURE  AND  REQUISITES. 

I  15.  In  order  to  constitute  a  dedication,  it 
must  appear  that  the  owner  intended  absolute- 
ly and  irrevocably  to  set  apart  the  land  for  pub- 
lic use.— City  of  Atlanta  v.  Texas  &  P.  Ry.  Co. 
(Tex.  Civ.  App.)  823. 

S  19.  A  plat  of  an  addition  to  a  city  cross- 
ed by  a  railroad  right  of  way  held  to  indicate 
an  absence  of  an  intent  by  the  railroad  compa- 
ny to  dedicate  a  crossing  for  a  street  divided 
by  an  inclosed  space  reserved  for  railway  pur- 
poses.—City  of  Atlanta  v.  Texas  &  P.  Ry.  Co. 
(Tex.  Civ.  App.)  923. 

DEED  OF  TRUST. 

Estoppel  by,  see  Estoppel,  g  37. 

DEEDS. 

Admissions  by  grantor,  see  Evidence,  §  236. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  f  393. 

By  sheriff,  see  Execution,  g  312. 

Covenants  in  deeds,  see  Covenants. 

Estoppel  by  deed,  see  Estoppel,  §§  3T,  45. 

In  fraud  of  creditors,  see  Fraudulent  Convey- 
ances. 

In  trust,  see  Trusts,  gg  43,  44. 

Of  mining  land,  see  Mines  and  Minerals,  g  55. 

Of  trust  see  Mortgages. 

Tax  deeds,  see  Taxation,  g  789. 

X.  REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OF  CON- 

VEYANCES IN  GENERAL. 

g  8.  Where  a  wife's  adverse  possession  of  a 
tract,  after  an  unexecuted  order  partition  was 
made  upon  her  divorce  from  her  husband,  was 
sufficient  to  at  least  vest  one-half  thereof  in 
her,  her  subsequent  grantee  of  one-half  thereof 
took  good  title;  the  half  appropriated  by  her 
being  of  no  greater  value  than  the  other  half. 
— Callen  v.  Collins  (Tex.  Civ.  App.)  546. 

g  8.  Where  a  grantor  by  a  prior  deed  con- 
veyed all  unsold  interest  in  land  belonging  to 
her,  she  had  nothing  to  convey  by  a  subsequent 
deed,  and  the  subsequent  grantee  took  nothing. 
—Roberts  v.  Blount  (Tex.  Civ.  App.)  933. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 

MENTS. 

g  41.  Description  in  a  deed  held  to  sufficient- 
ly refer  to  a  prior  deed  describing  the  land  to 
make  the  same  a  part  of  the  description. — Har- 
riman  Land  Co.  v.  Hilton  (Tenn.)  162. 

(E)  VALIDITY. 

g  69.  If  the  grantee  understood  that  a  deed 
absolute  on  its  face  was  to  operate  as  an  ab- 
solute conveyance,  and  was  not  guilty  of  fraud 
in  procuring  it,  it  could  not  be  avoided  because 
the  grantors  understood  that  h  was  intended  as 
a  mortgage.— Irvin  v.  Johnson  (Tex.  Civ.  App.) 
1085. 

g  78.  Evidence  of  genuineness  of  deed  held 
sufficient  to  go  to  the  jury. — West  v.  Houston 
Oil  Co.  of  Texas  (Tex.  Civ.  App.)  228. 

IV.  PLEADING  AND  EVIDENCE. 

g  194.  A  deed,  in  the  absence  of  proof  to  the 
contrary,  is  presumed  to  have  been  delivered  on 
the  day  of  its  date,  though  it  appears  to  have 
been  acknowledged  at  a  subsequent  date.— Har- 
riman  Land  Co.  v.  Hilton  (Tenn.)  162. 

g  194.  A  deed  to  plaintiff,  being  in  his  pos- 
session, is  presumed  to  hare  been  delivered  by 
th^grantor.— Irvin  v.  Johnson  (Tex.  Civ.  App.) 


g  196.  Burden  of  proving  genuineness  of  a 
deed  by  evidence  as  at  common  law  held  put 
on  plaintiff  by  defendant's  affidavit  of  forgery.— 
West  v.  Houston  Oil  Co.  of  Texas  (Tex.  Civ. 
App.)  228. 

g  207.  A  finding  that  a  deed  was  made  may 
be  based  on  circumstances. — Havward  Lumber 
Co.  v.  Bonner  (Tex.  Civ.  App.)  577. 

g  207.  In  proving  the  existence  of  an  ancient 
conveyance  oy  circumstances,  it  is  not  re- 
quired that  this  be  done  by  evidence  sufficient 
to  remove  all  reasonable  doubt  on  the  subject. 
—White  v.  McCullough  (Tex.  Civ.  App.)  1093. 

g  211.  Evidence  of  mistake  in  a  deed  held 
not  to  be  clear,  unequivocal,  and  convincing, 
as  required  to  set  it  aside. — Hoover  v.  Gray 
(Ark.)  981. 

g  211.  That  a  deed  is  accompanied  by  a  forg- 
ed grant  held  some  evidence  that  it  was  forged. 
—West  v.  Houston  Oil  Co.  of  Texas  (Tex.  Civ. 
App.)  228. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

Judgment  by,  see  Judgment,  g  134. 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  Carriers,  gg  99,  104. 

DELIVERY. 

Of  goods  sold,  see  Sales,  gj  83,  161.  177. 
Of  goods  to  carrier,  see  Carriers,  g  40. 

DEMAND. 

For  payment  of  bill  or  note,  see  Bills  and 
Notes,  gg  396-422. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law.  § 
404 

DEMURRER. 

In  pleading,  see  Pleading,  gj  189-216. 
To  evidence,  see  Trial,  g  156. 

DENIALS. 

In  pleading,  see  Pleading,  gg  123-129. 

DEPOSITIONS. 

See  Witnesses. 

g  90.  A  deposition  of  a  defendant  taken  by 
the  commissioner  appointed  by  the  court  before 
a  third  person  was  made  a  party  defendant  held 
admissible  in  favor  of  plaintiff  as  declarations 
of  defendant.— Black  v.  Epstein  (Mo.)  754. 

DEPOSIT  SLIP. 

Forgery  of,  see  Forgery,  gg  7,  29,  44. 

DESCENT  AND  DISTRIBUTION. 

See   Executors   and  Administrators;  Home- 
stead, g  137;  Wills. 

I.  NATURE  AND  COURSE  IN  GEN- 


g  4.  Persons  entitled  under  a  certificate  and 
patent  to  the  heirs  of  a  citizen  of  Virginia,  who 
entered  the  military  service  of  Texas  in  her 
war  for  independence  and  died  in  such  service, 
held  to  be  determined  by  the  laws  of  Texas  in 


For  cam  In  Dec.  Dig.  A  Amer.  Digs.  1907  to  date  &  Indexes  see  same  topic  *  section  (I)  NUMBER 

Digitized  by ' 


,GoogIe 


(B)  SURVIVING  HUSBAND  OR  WIFE. 

jj  52.  Under  Kt.  St  8  2132  (Russell's  St.  g 
4637),  the  husband  executing  a  note  to  his  wife 
for  money  received  by  her  as  heir  of  her 
mother  held  to  acquire  only  a  half  thereof  on 
her  death.— Bennett  v.  Bennett's  Adm'r  (Ky.) 
372. 

§  52.  Whether  property  was  the  separate 
estate  of  defendant's  deceased  wife,  or  was 
conveyed  to  her  in  trust  for  her  eldest  child, 
defendant  in  either  event  would  take  some  in- 
terest therein  upon  the  death  of  his  wife  and 
five  of  their  six  children. — Irvin  v.  Johnson 
(Tex.  Civ.  App.)  1086. 

III.  RIGHTS  AHB  LIABILITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

Right  to  complete  payment  for  public  land 
entered  by  decedent,  see  Public  Lands,  g 
173. 

DESCRIPTION. 

Names  of  individuals,  see  Names. 

Of  devisees  or  legatees  in  will,  see  Wills,  S  524. 

Of  property  devised  or  bequeathed,  see  Wills, 

Of  property  mortgaged,  see  Chattel  Mortgages, 
S  122;  Mortgages,  gg  48,  143. 

DETECTIVES. 

Examination  of  jurors  as  to  prejudice  against 
testimony  of  detective,  see  Jury,  g  131. 

DETINUE. 

See  Replevin. 

DEVISES. 

See  Wills. 

DILATORY  PLEAS. 

See  Pleading,  g  111. 

DILIGENCE. 

Affecting  right  to  continuance,  see  Criminal 

Law,  g  598. 
Affecting  right  to  new  trial,  see  New  Trial,  { 

102. 

DISABILITIES. 

See  Insane  Persons,  §  1. 

DISCHARGE 

From  employment,  see  Master  and  Servant, 
g  35. 

DISCLAIMER. 

Rstoppel  by,  see  Estoppel,  |  3. 

DISCRETION  OF  COURT. 

Review  in  civil  actions,  see  Appeal  and  Error, 
IS  005-983. 

Review  on  appeal  or  writ  of  error,  see  Criminal 
Law,  |  1151. 

DISORDERLY  HOUSE. 

House  for  unlawful  sale  of  liquor,  see  Intoxi- 
cating Liquors,  g  226. 
Subject  and  title  of  statute,  see  Statutes,  §  118. 


DISPUTE. 

Amount  or  valne  in  dispute  as  affecting  appel- 
late jurisdiction,  see  Courts,  |  281. 

DISQUALIFICATION. 

Of  judge,  Bee  Judges,  |  43. 

DISSOLUTION. 

Of  corporation,  see  Banks  and  Banking,  || 

84,  85. 

Of  partnership,  see  Partnership,  gg  811,  344. 

DISTRESS. 

For  rent,  see  Landlord  and  Tenant,  I  274. 

DISTRIBUTION. 

Of  assets  of  partnership  on  dissolution,  see 
Partnership  g  311. 

Of  estate  of  bankrupt,  see  Bankruptcy,  g  341. 

Of  estate  of  decedent,  see  Descent  and  Dis- 
tribution. 


See  Drains. 


DITCHES. 


DIVORCE. 


VII.  OPERATION  AND  EFFECT  OF 
DIVORCE,  AND  RIGHTS  OF 
DIVORCED  PERSONS. 

g  320.  An  implied  prohibition  against  •>  sec- 
ond marriage  resulting  from  a  decree  of  di- 
vorce not  expressly  authorizing  it  will  not  be 
given  extraterritorial  effect— Wingo  r.  Rud- 
der (Tex.  Civ.  App.)  1073. 

g  322.  The  right  of  the  community  estate 
to  claim  the  benefit  of  the  wife's  adverse  posses- 
sion of  land  conveyed  to  the  husband  under 
a  tax  deed  held  not  destroyed  by  the  subsequent 
divorce  of  the  wife  and  an  unexecuted  order 
for  partition  of  the  property  then  made.— Cal- 
len  v.  Collins  (Tex.  Civ.  App.)  546. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  Evidence,  gg 

336-383. 

As  evidence  in  criminal  prosecutions,  see  Crim- 
inal Law,  gg  434,  438. 


See  Gifts. 


DONATIONS. 


DRAINS. 


I.  ESTABLISHMENT  AND  MAIN- 
TENANCE. 

g  18.  Attorney  General  held  not  required  to 
pass  upon  the  validity  of  drainage  bonds  issued 
under  Laws  30th  Leg.  1007,  p.  78,  c.  40,  ap- 
proved March  23  (sections  1-21,  inclusive,  and 
sections  22,  23,  24,  25),  until  they  were  actu- 
ally printed  and  signed  by  the  proper  officers  as 
required  by  the  statute.— Hidalgo  County  Drain- 
age Dist  No.  1  v.  Davidson  (Tex.)  849. 

g  34.  In  view  of  the  drainage  law  (Acts 
1899,  p.  321),  held,  that  the  report  of  the  view- 
ers confirmed  by  the  county  court  without  an 
appeal  therefrom  became  a  final  determination 
ns  to  the  extent  of  the  excavations  required 
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a  ditch  was  the  real  party  in  interest,  and  un- 
der Kirby's  Dig.  |  5909,  is  the  proper  party 
to  prosecute  a  suit  to  recover  assessments 
against  the  landowner.— Chapman  &  Dewey 
Land  Co.  v.  Wilson  (Ark.)  391. 

I  90.  Under  Sand.  &  H.  Dig.  |  1232.  as 
amended  by  Act  May  8,  1899  (Acts  1899,  p. 
320)  |  3,  the  owner  of  a  surveyor's  certificate 
for  work  and  labor  on  a  drainage  ditch  may 
sue  to  recover  assessments  against  land  liable. 
—Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391. 


in  the  absence  of  f rand.— Chapman  &  Dewey 
Land  Co.  v.  Wilson  (Ark.)  391. 

i  34.  On  confirmation  of  the  viewers'  re- 
port by  the  county  court,  the  termini  and  route 
of  a  ditch  became  absolutely  fixed,  and  the 
place  where  and  the  extent  of  the  work  and 
excavations  were  also  determined  as  well  as 
assessments  of  benefits  against  each  tract — 
Chapman  &  Dewey  Land  Co.  v.  Wilson  (Ark.) 
391. 

i  36.  Under  Kirby's  Dig.  |  1428,  an  ap- 
peal in  drainage  proceedings  can  only  be  taken 
from  a  final  order  either  dismissing  the  pro- 
ceeding or  approving  the  assessment  laid. — 
Williamson  v.  Rutherford  (Ark.)  402. 

8  41.  In  the  formation  of  a  drainage  dis- 
trict under  Sand.  &  H.  Dig.  g§  1203-1232,  the 
original  petition  was  not  intended  to  make  a 
final  location  of  the  ditch,  and  the  viewers 
might  vary  it  till  their  report  was  made  and 
filed. — Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391. 

i  41.  Under  Kirby's  Dig.  t§  1423%  1428,  the 
county  court  in  drainage  proceedings  may 
change  the  location  of  the  ditch  at  any  time 
liefore  final  approval  of  the  assessment  of  dam- 
apes  and  benefits. — Williamson  v.  Rutherford 
(Ark.)  402. 

§  49.  The  decision  of  officials  required  by 
law  to  inspect  the  work  of  constructing  a  ditch 
held  to  be  as  binding  as  the  decision  of  indi- 
viduals selected  by  parties  to  contracts,  un- 
less it  was  obtained  by  fraud,  or  that  there 
was  such  gross  mistake  as  necessarily  implied 
it.— Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391. 

g  49.  After  work  has  been  duly  completed 
under  a  contract  to  construct  a  ditch,  the  fail- 
ure of  the  county  clerk  to  give  notice  of  the 
letting  of  the  contract  is  only  an  irregularity, 
and  will  not  affect  its  validity. — Chapman  & 
Dewey  Land  Co.  v.  Wilson  (Ark.)  391. 

g  49.  A  contract  for  the  construction  of  a 
ditch  and  the  surveyor's  certificates  of  the 
work  and  labor  performed  in  its  construction 
can  be  transferred  without  a  written  assign- 
ment thereof.— Chapman  &  Dewey  Land  Co.  v. 
Wilson  (Ark.)  391. 

I  49.  A  statute  providing  that  the  contract- 
or, on  entering  into  a  contract  for  n  ditch,  shall 
execute  a  bond  to  pay  any  damage  by  failure 
to  complete  the  job  within  the  time  named, 
held  to  provide  a  remedy  and  relief  to  all  per- 
sons damaged  by  failure  to  perform  this  stip- 
ulation.—Chapman  &  Dewey  Land  Co.  v.  Wil- 
son (Ark.)  391. 

g  49.  Time  held  not  of  the  essence  of  a 
contract  for  the  construction  of  a  drainage 
ditch  in  the  absence  of  express  provision  or  in- 
tendment either  in  the  statute  or  in  the  con- 
tract, though  Sand.  &  H.  Dig.  g  1219,  provides 
that,  if  the  job  is  not  completed  within  the 
time  fixed,  the  county  clerk  may  for  good 
cause  give  further  time  not  exceeding  60  days. 
—Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391. 

i  49.  Failure  to  complete  the  work  of  con- 
structing a  drainage  ditch  within  the  time 
named  which  is  not  made  the  essence  thereof 
might  be  ground  for  taking  action  to  avoid  the 
contract,  but  some  affirmative  act  would  have 
to  be  taken  to  so  avoid  it  if  the  contractor  is 
still  proceeding  with  the  work  in  good  faith  and 
with  reasonable  dispatch,  and  the  right  of 
the  county  clerk  to  relet  the  contract  without 
actually  doing  so  did  not  avoid  such  a  contract. 
—Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391.  ' 


DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  g  297, 

DURESS. 

Affecting  mortgage,  see  Mortgages,  g  79. 
Criminal  duiess,  see  Threats. 

EASEMENTS. 

See  Dedication. 

II.  EXTENT  OF  RIGHT,  USE,  AND 
OBSTRUCTION. 

|  44.  The  grantor  conveying  a  passway  held 
to  retain  the  right  to  use  the  same  subject  to 
the  rights  of  the  grantee.— Rice  v.  Ford  (Ky.) 
288. 

i  61.  In  a  suit  to  enjoin  the  obstruction  of  a 
passway,  evidence  held  insufficient  to  authorize 
relief.-Rice  v.  Ford  (Ky.)  288. 

EJECTION. 

Of  passenger,  see  Carriers,  g§  355-381. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

Necessity  of  establishment  of  title  by  ejectment 

as  condition  precedent  to  action  for  partition, 

see  Partition,  g  17. 

ELECTIONS. 

VI.  NOMINATIONS  AND  PRIMARY 
ELECTIONS. 

i  154.  Under  Ky.  St.  1909,  g  1563  (Russell's 
St.  g  4083),  the  dismissal  as  insufficient  by  the 
committee  of  a  political  party  of  grounds  of 
contest  of  a  primary  election  cannot  be  re- 
viewed.— Democratic  Executive  Committee  of 
Harrison  County  v.  Dougherty  (Ky.)  343. 

g  154.  Under  Ky.  St.  1909,  g  1563  (Russell's 
St.  g  4083),  the  only  power  which  the  courts 
have  is  to  force  the  committee  of  a  political 
party  to  decide  a  primary  election  contest,  and 
they  cannot  review  its  decision. — Democratic 
Executive  Committee  of  Harrison  County  v. 
Dougherty  (Ky.)  343. 

|  154.  Certain  decision  by  committee  of  a 
political  party  on  a  primary  election  contest 
held  a  determination  of  the  contest,  and  it  was 
error  to  award  a  mandatory  injunction  requir- 
ing the  committee  to  determine  it. — Democratic 
Executive  Committee  of  Harrison  County  v. 
Dougherty  (Ky.)  343. 

XI.  VIOLATIONS  OF  ELECTION  LAWS. 

Objections  for  purpose  of  review  in  prosecutions 

for,  see  Criminal  Law,  g  1032. 
Repugnancy  in  indictment  in  prosecution  for, 

see  Indictment  and  Information,  g  73. 
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ELECTRICITY. 

S  11.  Under  an  act  of  the  General  Assembly 
of  1905  (Acts  1905,  p.  700),  regulating  water, 
gas,  and  electric  companies,  an  electric  compa- 
ny held  entitled  to  charge  a  minimum  monthly 
rate.— Little  Rock  Ky.  &  Electric  Co.  v.  New- 
man (Ark.)  824. 

EMINENT  DOMAIN. 

Public   improvements   by   municipalities,  see 
Municipal  Corporations,  ii  303-5(58. 

I.  NATURE.  EXTENT,  AND  DELEGA- 
TION OF  POWER, 

5  1.  Eminent  domain  defined. — City  of  Aus- 
tin v.  Nalle  (Tex.)  996. 

i  2.  An  assessment  of  property  abutting  on 
a  street  for  a  proportionate  part  of  the  cost  of 
paving  it  is  not  an  exercise  of  the  power  of 
eminent  domain. — City  of  Austin  v.  Nalle 
(Tex.)  996. 

II.  COMPENSATION. 

(A)  NECESSITY  AND  SUFFICIENCY  IN 
GENERAL. 

i  69.  An  order  of  a  railroad  commission 
based  on  Rev.  St.  1895,  arts,  4574  and  4575, 
if  construed  to  compel  a  carrier  to  transport 
its  own  cars  beyond  its  own  line,  held  to  be 
unconstitutional  as  taking  property  without 
compensation  under  Const.  TJ.  S.  Amend.  5, 
and  State  Const,  art.  1,  §  17.— Gulf,  C.  &  S. 
F.  Ry.  Co.  v.  State  (Tex.  Civ.  App.)  1028. 

m.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

|  167.  An  amendment  to  a  city  charter 
pending .  condemnation  proceedings  as  to  mat- 
ters of  procedure  not  affecting  substantive 
rights  held-  not  to  require  the  dismissal  of  the 
proceedings  and  the  institution  of  new  pro- 
ceedings under  the  ameuded  chapter. — City  of 
St.  Louis  v.  Calhoun  (Mo.)  1152. 

{  177.  In  condemnation  proceedings  by  a 
city  it  was  not  necessary  that  property  owners 
whose  lands  were  not  taken,  but  against  whom 
benefits  were  to  be  assessed,  should  have 
been  made  parties  to  the  suit  and  brought  into 
court  by  summons. — City  of  St.  Louis  v.  Cal- 
houn (Mo.)  1152. 

i  257.  An  appeal  taken  and  allowed  in  pro- 
ceedings for  the  grading  of  a  highway  held  not 
"perfected"  under  Laws  1903,  p.  150,  §  9  (Ann. 
St.  1906,  §  954S-9),  where  no  bill  of  exceptions 
was  filed  within  30  days.— In  re  Bledsoe  Hill 
(Mo.)  1184;  Buchanan  County  v.  Bledsoe,  Id. 

f  262.  The  Supreme  Court  will  not  ordi- 
narily review  a  judgment  of  the  circuit  court 
based  on  the  report  of  commissioners  in  con- 
demnation proceedings  by  a  city  on  the  ground 
that  the  damages  allowed  were  inadequate  or 
excessive,  where  the  evidence  is  conflicting  and 
it  does  not  appear  that  the  damages  are  fla- 

Cintly  excessive  or  inadequate.— City  of  St. 
uis  t.  Calhoun  (Mo.)  1152. 

EMPLOYES. 

See  Master  and  Servant. 

ENTITLING. 

Case  In  order  for  publication  of  process,  see 
Process,  J  98. 


Equitable  assignment,  see  Assignments,  5  48. 
Equitable  estoppel,  see  Estoppel,  S|  56-92. 
Equitable  set-off,  see  Set-Off  and  Counter- 
claim. 

Relief  against  judgment,  see  Judgment,  ff  423- 

462. 

Particular  tubjccU  of  equitable  jurisdiction  and 

equitable  rcmediet. 
See  Fraudulent  Conveyances :  Injunction ;  In- 
terpleader ;  Partition,  g|  17-85 ;  Quieting  Ti- 
tle ;   Reformation  of  Instruments ;  Specific 
Performance ;  Trusts. 

1.  JURISDICTION,  PRINCIPLES,  AND 
MAXIMS. 

(C)  PRINCIPLES  AND  MAXIMS  OF  EQ- 
UITY*. 

I  57.  Evidence  held  to  show  that  plaintiff 
had  intended  to  sign  a  deed  of  his  interest  in 
property  which  he  and  his  mother  had  con- 
tracted to  sell  to  defendant,  but  did  not  do  so 
because  of  a  mutual  mistake  of  law  of  defend- 
ant and  himself,  caused  by  the  opinion  of  coun- 
sel that  plaintiff  had  no  title,  and  that  the 
mdther's  signature  to  the  deed  waa  sufficient. — 
Lee  t.  Foushee  (Ark.)  160. 

TV.  PLEADING. 

(C>  CROSS-BILL  AND  PLEA  AND  AN- 
SWER THERETO. 

i  206.  A  sworn  allegation  of  a  cross-bill  not 
controverted  by  the  answer  must  be  taken  as 
prima  facie  true.— Citizens'  State  Bank  v.  First 
Nat.  Bank  (Tex.  Civ.  App.)  1141. 

IX  MASTERS  AND  COMMISSIONERS, 
AND  PROCEEDINGS  RE- 
FORE  THEM. 

{  380.  Where,  in  an  equity  suit,  the  court 
submits  the  issue  of  fact  to  a  jury,  requested 
instructions  need  not  be  given.— Blood  v.  Sov- 
ereign Camp  W.  of  W.  (Mo.  App.)  700. 

{  381.  Where,  in  an  equity  suit,  the  issue  of 
fact  is  submitted  to  a  jury,  it  is  the  province 
of  the  court  to  adopt  or  reject  their  verdict. — 
Blood  v.  Sovereign  Camp  W.  of  W.  (Mo.  App.) 
700. 

ERROR.  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

Instructions  as  to  evidence  of  escape  by  ac- 
cused, see  Criminal  Law,  J  783. 

Persons  making  escape  together  as  accomplice* 
under  law  relating  to  corroboration  of  testi- 
mony, see  Criminal  Law,  g  507. 

§  10.  In  a  prosecution  against  a  prisoner  con- 
fined for  a  misdemeanor  for  aiding  another  pris- 
oner to  escape,  evidence  held  to  sustain  con- 
viction.—Veal  v.  State  (Tex.  Cr.  App.)  173. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  {j  35-48. 

Of  courts,  see  Courts,  |§  42-117. 

Of  drains,  see  Drains,  ft  18-49. 

Of  public  schools,  see  Schools  and  School  Dis- 
tricts, §§  10-13. 

Of  railroads,  see  Railroads,  §§  95-114. 

Of  telegraphs  or  telephones,  see  Telegraphs  and 
Telephones,  8  13. 

Of»trtists,  see  Trusts,  $  373. 
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ESTATES. 

See  Life  Estates. 

Created  by  will,  see  Wills,  ft  600-622. 

Decedents'  estates,  see  Descent  and  Distribu- 
tion ;  Executors  and  Administrators. 

Estates  for  years,  see  Landlord  and  Tenant. 

Restrictions  on  creation  of  future  estates,  see 
Perpetuities. 

Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

By  judgment,  see  Judgment,  |  743. 
By  pleading,  see  Pleading,  g  3. 
To  avoid  or  forfeit  insurance  policy,  see  Insur- 
ance, |  388. 

I.  BY  RECORD. 

|  3.  A  disclaimer  by  a  defendant,  in  a  suit 
for  land,  held  not  to  estop  him,  in  a  subsequent 
suit  by  a  third  party,  from  asserting  the  defense 
of  limitations.— Webb  v.  Cole  (Tex.  Civ.  App.) 
945. 

H.  BY  DEED. 

(B)  ESTATES  AND  RIGHTS  SUBSE- 
QUENTLY ACQUIRED. 

i  37.   Grantor  under  a  deed  of  trust  held  es- 
topped to  claim  that  land  within  the  description 
subsequently  obtained  by  him  under  partition 
.  was  not  covered  by  the  deed.— Anderson  v.  Ca- 
sey-Swasey  Co.  (Tex.  Civ.  App.)  918. 

|  45.  A  warranty  of  title  in  a  transfer  of  a 
land  certificate  estopped  the  grantor's  heirs, 
who  inherited  from  her  the  tract  received  in 
exchange,  from  denying  her  right  to  transfer 
it.  and  from  setting  up  title  to  the  land  after- 
ward located  under  the  certificate.— Vann  v. 
Denson  (Tex.  Cir.  App.)  1020. 

UX  EQUITABLE  ESTOPPEL. 

To  assert  or  deny  particular  fact*,  right*,  claim*, 
or  liabilities. 

To  allege  error,  see  Appeal  and  Error,  gg  882, 
883 ;  Criminal  Law,  g  1137. 

Validity  of  sale  of  corporate  property,  see  Cor- 
porations, g  312. 

(A)  NATURE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

|  56.  One  will  be  estopped  from  repudiating 
an  act  on  which  another  has  relied.— Pagan  v. 
Stuttgart  Normal  Institute  (Ark.)  404. 

(B)  GROUNDS  OP  ESTOPPEL 

f  68.  Where  bankrupt  includes  a  debt  in 
the  schedule  of  his  liabilities,  and  the  same  is 
allowed  by  the  court,  held,  that  he  was  estop- 
ped to  allege  that  the  debt  was  without  con- 
sideration.—Can  v.  Barnes  (Mo.  App.)  705. 

g  75.  Part  owners  of  cotton  seized  by  the 
Federal  authorities  during  the  Civil  War  held 
not  entitled  to  complain  of  the  acta  of  the  ad- 
ministrator of  one  of  the  deceased  owners  in 
employing  an  attorney  to  enforce  collection  from 
the  federal  government.— Pennebaker  v.  Wil- 
liams (Ky.)  321. 

g  92.  Where  defendants  inherited  from  their 
mother  a  tract  which  she  received  from  plain- 
tiff in  consideration  of  the  transfer  of  a  land 
certificate,  and  sold  it  with  knowledge  of  that 
fact,  they  cannot  recover  the  land  located  there- 
under by  assailing  her  right  to  transfer  it,  with 
out  offering  to  return  the  land  received  by  her 
therefor  or  its  value. — Vann  v.  Denson  (Tex. 
Civ.  App.)  1020. 


EVIDENCE 

See  Depositions;  Witnesses. 

Admissibility  of  evidence  nnder  pleading,  see 
Pleading,  f  37C. 

Applicability  of  instructions  to  evidence,  see 
Trial,  §  252. 

Conformity  of  judgment  to  proofs,  see  Judg- 
ment, gg  248.  251. 

Questions  of  fact  for  jury,  see  Trial,  gg  136- 
142. 

Reception  at  trial,  see  Criminal  Law,  ||  670, 

678 ;  Trial,  gg  34-91. 
Verdict  or  findings  contrary  to  evidence,  see 

New  Trial,.!!  72,  75. 

A*  to  particular  fact*  or  issue*. 
See  Adverse  Possession,  !f  114-116:  Bounda- 
ries, i{  35,  37;  Damages,  gg  163, 188;  Death; 
Deeds,  gg  194-211;  Fraudulent  Conveyances, 
f  295;  Judgment,  gg  955,  956;  Partnership, 
g  49. 

Authority  of  agent,  see  Principal  and  Agent,  I 
123. 

Community  property,  see  Husband  and  Wife,  8 
264. 

Contributory  negligence  of  passenger,  see  Car- 
riers, g  346. 

Defense  of  statute  of  limitations,  see  Limita- 
tion of  Actions,  !  197. 
Fraud  of  agent,  see  Principal  and  Agent,  §  47. 
Gift,  see  Gifts,  !  49. 
Validity  of  deed,  see  Deeds,  !  21L 

In  actions  by  or  against  particular  classes  of 
person*. 

See  Brokers,  j  85 :  Carriers,  gg  104,  134.  228, 
276,  316,  881;  Principal  and  Agent,  g  47; 
Street  Railroads,  !!  112-114;  Warehousemen, 
!  34. 

In  particular  civil  action*  or  proceeding*. 

See  Account,  Action  on,  §  22;  Garnishment,  ! 
162;  Libel  and  Slander,  gg  105,  107;  Negli- 
gence, gg  121,  122;  Quieting  Title,  §  44; 
Trespass  to  Try  Title,  gg  38-41. 

For  assault,  see  Assault  and  Battery,  S  28. 

For  breach  of  contract  for  sale  of  land,  see 
Vendor  and  Purchaser,  |  529. 

For  breach  of  contract  of  agency,  see  Principal 
and  Agent,  §  47. 

For  breach  of  contract  of  carriage,  see  Carriers, 
I  276. 

For  breach  of  contract  to  furnish  cars,  see  Car- 
riers, i  69. 

For  breach  of  contract  to  insure  grain  stored, 
see  Warehousemen,  g  34. 

For  breach  of  warranty,  see  Sales,  8  441. 

For  compensation  of  broker,  see  Brokers,  g  85. 

For  delay  in  delivery  of  telegrams,  see  Tele- 
graphs and  Telephones,  g  66. 

For  delay  in  transportation  or  delivery  by  car- 
rier, see  Carriers,  g  104. 

Foreclosure,  see  Chattel  Mortgages,  g  278. 

For  ejection  of  passenger,  see  Carriers,  g  381. 

For  injuries  caused  by  excavation  in  street  by 
railroad,  see  Railroads,  g  114. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  gg  112-114. 

For  injuries  to  animals  caused  by  operation  of 
railroads,  see  Railroads,  g  443. 

For  injuries  to  passenger,  see  Carriers,  g  316. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  gg  39G,  398. 

For  injuries  to  propertyin  operation  of  rail- 
road, see  Railroads,  g  222.  . 

For  injuries  to  servant,  see  Master  and  Servant, 
gg  205-278. 

For  loss  of  or  injury  to  live  stock  shipment,  see 

Carriers,  g  228. 
For  loss  of  or  injury  to  shipment,  see  Carriers, 

g  134. 

For  penalties,  Bee  Penalties,  g  33. 
For  purchase  price  of  land,  see  Vendor  and 
Purchaser,  g  315. 
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On  mutual  benefit  insurance  certificate,  see  In- 
surance, g  810. 

To  enforce  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  g  568. 

To  establish  trust,  see  Trusts,  gg  43,  44. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  g  45. 

To  restrain  obstruction  of  passway,  eee  Ease- 
ments, g  61. 

In  criminal  prosecution!. 
See  Criminal  Law,  gg  304-554 ;  Gaming,  I  98 ; 

Homicide.  gg  156-257;   Larceny,  gg  46-62; 

Perjurj,  !§  31-34;  Rape,  gg  40-61. 
For  carrying  weapons,  see  Weapons,  g  17. 
For  poisoning  animal,  see  Animals,  §  45. 

Review  and  procedure  thereon  in  appellate 
court*. 

See  Appeal  and  Error,  gi  994-1024. 

Harmless  error  in  rulings  on,  see  Appeal  and 

Error,  if  1047-1057 ;  Criminal  Law,  gg  1169- 

1170%. 

Presumptions  as  to  rulings  on,  see  Criminal 

Law,  g  1144. 
Questions  presented  for  review  as  to  rulings  on, 

see  Appeal  and  Error,  gg  690-695 ;  Criminal 

Law,  g  1120. 
Review  of  rulings  on  as  dependent  on  objections 

in  lower  court,  see  Appeal  and  Error,  gg  205, 

206,  232. 

II.  PRESUMPTIONS. 

As  to  particular  facts  or  issues. 
See  Adverse  Possession,  g  85;  Marriage,  g  40; 

Negligence,  g  121. 
Community  property,  see  Husband  and  Wife,  g 

262. 

Contributory  negligence,  see  Negligence,  g  122. 
Delivery  of  deed,  see  Deeds,  g  194. 
Ownership  of  property  by  wife,  see  Husband 
and  Wife,  g  13L 

In  particular  civil  actions  or  proceedings. 

For  injuries  from  operation  of  street  railroads, 
see  Street  Railroads,  §g  112-114. 

For  injuries  to  passenger,  see  Carriers,  §  316. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, g  265. 

g  75.  Where  the  evidence  is  closely  balanced, 
the  failure  of  the  party  who  has  the  means  of 
making  it  certain  to  produce  the  evidence  may 
be  considered  as  a  potent  circumstance  against 
him.— Pullman  Co.  v.  Cox  (Tex.  Civ.  App.)  1058. 

g  .80.  Where  the  law  of  Illinois  on  a  ques- 
tion in  issue  was  not  proved,  held  that  it  would 
be  presumed  that  the  common  law  rule  pre- 
vailed there.— Bank  of  Laddonia  v.  Bright-Coy 
Commission  Co.  (Mo.  App.)  648. 

g  80.  The  laws  of  another  state,  in  the  ab- 
sence of  evidence  as  to  what  they  are,  will  be 
presumed  to  be  the  same  as  the  laws  of  the 
state.— Wingo  v.  Rudder  (Tex.  Civ.  App.)  1073. 

HI.  BURDEN  OF  PROOF. 

As  to  particular  facts  or  issues. 
Fraud  of  agent,  see  Principal  and  Agent,  g  47. 
Validity  of  deed,  see  Deeds,  g  196. 

In  particular  civil  actions  or  proceedings. 

See  Trespass  to  Try  Title,  g  38. 

For  breach  of  contract  of  agency,  see  Principal 
and  Agent,  g  47. 

For  injuries  to  passenger,  see  Carriers,  t  316. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  306. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, S  265. 


|  106.  Admissibility  of  evidence  of  i 
of  parties  to  civil  actions  determined.— Black 
v.  Epstein  (Mo.)  754. 

g  106.  In  a  suit  to  set  aside  a  conveyance 
as  fraudulent  against  creditors,  the  character 
of  the  grantor  and  grantee  for  fair  dealing  is 
not  in  issue. — Black  v.  Epstein  (Mo.)  754. 

g  114.  In  an  action  on  a  lease,  evidence  of 
subsequent  conversations  and  negotiations  be- 
tween witness  and  defendant  and  with  the  land- 
lord's agents  held  irrelevant— Johnson  v.  Hulett 
(Tex.  Civ.  App.)  257. 

(B)  RES  GESTJB. 

In  action  on  guardian's  bond,  see  Guardian 
and  Ward,  g  182. 

g  127.  In  an  action  for  injuries  to  a  pas- 
senger, a  physician's  testimony  held  admissible 
in  explanation  of  plaintiff's  symptoms.— Mis- 
souri, K.  &  T.  Ry.  Oo.  of  Texas  v.  Dalton  (Tex. 
Civ.  App.)  240. 

g  127.  In  a  personal  Injury  action,  witnesses 
may  testify  that  after  the  accident  they  heard 
plaintiff  complain  that  his  back,  etc.,  hart  him 
so  that  he  could  not  turn  over ;  such  testimony 
being  admissible  as  expressions  of  existing  pain. 
—Houston  &  T.  C.  R.  Co.  v.  Parnell  (Tex.  Civ. 
App.)  951. 

(C)  SIMILAR  FACTS  AND  TRANSAC- 
TIONS. 

In  action  for  injuries  to  servant,  see  Master 
and  Servant,  g  270. 

4142.  In  an  action  by  one  partner  against  a 
artner  to  recover  his  share  of  the  net  profits 
of  the  partnership  during  a  certain  year,  evi- 
dence as  to  the  profits  and  losses  of  the  business 
during  another  year  was  inadmissible.— Hatzfeld 
v.  Walsh  (Tex.  Civ.  App.)  525. 

(D)  MATERIALITY. 

g  147.  The  testimony  of  witnesses  that  they 
heard  no  signal  held  competent,  though  negative. 
— McCreery  v.  United  Rye.  Co.  (Mo.)  24. 

(E)  COMPETENCY. 

g  151.  In  an  action  for  injuries  to  a  serv- 
ant, testimony  of  bis  superior,  as  to  whether  he 
expected  that  plaintiff  would  obey  the  direction 
which  resulted  in  his  injuries,  held  properly  ex- 
cluded—Missouri, K.  &  T.  Ry.  Co.  of  Texas  v. 
Gray  (Tex.  Civ.  App.)  527. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

g  163.  In  trespass  to  try  title,  the  original 
surveyor's  book  of  a  county  containing  the  field 
notes  of  surveys  by  which  defendant  offers  to 
show  that  plaintiff's  patent  covered  no  land 
not  taken  by  prior  patents  held  original  evidence. 
— Hackbarth  v.  Gordon  (Tex.  Civ.  App.)  591. 

g  163.  In  trespass  to  try  title,  in  which  de- 
fendant claimed  that  a  prior  patent  covered  the 
land  in  plaintiff's  patent,  a  certified  copy  of  the 
prior  patent  and  a  certified  plat  from  the  map 
in  the  land  office  held  original  evidence. — Hack- 
barth v.  Gordon  (Tex.  Civ.  App.)  591. 

g  166.  Refusing  to  allow  a  witness  to  testi- 
fy as  to  an  item  on  the  books  of  a  partnership 
held  not  error  where  it  did  not  appear  that  he 
had  charge  of  the  books,  or  had  personal  knowl- 
edge of  their  contents.— Hatzfeld  v.  Walsh  (Tex. 
Civ.  App.)  525. 

g  166.  Evidence  as  to  items  contained  in 
the  books  of  a  partnership  held  admissible. — 
Hatzfeld  v.  Walsh  (Tex.  Civ.  App.)  525. 


Topics,  divisions,  &  section  <5)  NUMBERS  in  this  Index,  &  Dec.  &  Amer.  Digs.  &  Reporter  Indexes  ugrej 


INDEX-1 


1243 


f  17S.  A  certified  copy  of  a  chattel  mortgage 
Held  admissible  in  evidence  without  proof  of  its 
loss.— Morris  v.  Moon  (Tex.  Civ.  App.)  1063. 

8  178.  Where  an  original  order  of  sale  under 
&  foreclosure  decree  -was  lost,  the  entry  in  the 
execution  docket  showing  the  return  on  the  or- 
der of  sale  held  admissible.— Anderson  v.  Casey- 
Swasey  Co.  (Tex.  Civ.  App.)  918. 

182.  A  sheriffs  deed  under  a  foreclosure 
decree  held  admissible. to  establish  title  without 
proof  that  an  order  of  sale  was  not  fuuctus 
officio  at  the  date  of  sale. — Anderson  t.  Casey- 
Swasey  Co.  (Tex.  Civ.  App.)  918. 

VII.  ADMISSIONS. 

(B)  BY  PARTIES  OR  OTHERS  INTER- 
ESTED IN  EVENT. 

§  222.  Statements  made  by  a  party  to  a 
suit  against  his  interest  touching  material  facts 
are  competent  as  original  testimony. — Black  v. 
Epstein  (Mo.)  754. 

(O  BY  GRANTORS.  FORMER  OWNERS, 
OR  PRIVIES. 

§  236.  In  an  action  by  a  widow  to  charge 
with  her  dower  and  other  exemptions,  property 
alleged  to  have  been  transferred  by  her  husband 
in  expectation  of  his  death  to  defraud  her  of  her 
rights,  evidence  of  declarations  of  the  husband 
after  the  transaction,  and  in  defendants'  ab- 
sence, held  inadmissible. — Lusse  v.  Lusse  (Mo. 
App.)  114. 

(E)  PROOF  AND  EFFECT. 

f  264.  In  an  action  on  tax  bills,  a  statement 
of  counsel  held  not  an  admission  of  a  co-tenancy 
on  the  part  of  defendants.— Parker- Washington 
Co.  v.  Cole  (Mo.  App.)  118. 

$  265.  In  trespass  to  try  title,  defendant's 
admission  that  plaintiff  has  such  title  as  the 
patent  on  which  he  relies  calls  for  held  not  to 
preclude  the  defense  that  no  land  passed  by  the 
patent.— Hackbarth  v.  Gordon  (Tex.  Civ.  App.) 


591. 


Vm,  DECLARATIONS. 


(A)  NATURE,  FORM.  AND  INCIDENTS  IN 
GENERAL. 

i  271.  A  declaration  of  defendant  as  to  his 
understanding  concerning  his  liability  on  a 
lease  sued  on  held  self-serving  and  inadmissible. 
—Johnson  v.  Hulett  (Tex.  Civ.  App.)  257. 

§  273.  The  weight  as  evidence  of  a  recital  of 
a  conveyance  in  a  deed  in  plaintiff's  chain  of 
title  stated.— White  v.  McCullough  (Tex.  Civ. 
App.)  1093. 

IX.  HEARSAY. 

$  314.  An  answer  as  to  the  bad  condition  of 
horses  shipped  when  they  arrived  at  a  junction 
point  held  hearsay.— Barr  v.  Quincy,  O.  &  K. 
C.  R.  Co.  (Mo.  App.)  111. 

I  317.  In  an  action  for  damages  for  the 
publication  of  a  forged  recommendation  of  pat- 
ent medicine  pills,  a  member  of  a  medical  as- 
sociation may  not  testify  that  an  officer  of  the 
association  analyzed  the  pills  and  found  them 
worthless,  as  such  evidence  is  hearsay.— Foster- 
Milburn  Co.  v.  Chinn  (Ky.)  364. 

§  317.  Conversations  between  defendant  and 
another,  in  the  absence  of  plaintiffs  or  their 
agents,  held  inadmissible.— Johnson  v.  Hulett 
(Tex.  Civ.  App.)  257. 

X.  DOCUMENTARY  EVIDENCE. 

In  action  against  carrier  for  breach  of  contract 
to  furnish  cars,  see  Carriers,  $  69. 

Mortgage  as  documentary  evidence  in  trespass 
to  try  title,  see  Trespass  to  Try  Title,  §  40. 


(A)  PUBLIC  OR  OFFICIAL  ACTS,  PRO- 
CEEDINGS, RECORDS,  AND  ' 
CERTIFICATES. 

f  336.  Record  of  a  certain  affidavit  held  not 
admissible  in  evidence.— White  v.  McCullough 
(Tex.  Civ.  App.)  1093. 

(C)  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

I  357.  Certain  letters  sent  by  plaintiffs' 
agent  to  them  with  reference  to  the  performance 
of  their  commission  to  procure  defendant  to  sign 
a  lease  In  controversy  held  inadmissible.— John- 
son v.  Hulett  (Tex.  Civ.  App.)  257. 

(D)  PRODUCTION,  AUTHENTICATION, 
AND  EFFECT. 

i  370.  A  certified  copy  of  a  chattel  mortgage 
is  admissible  in  evidence  without  proof  of  its 
execution  when  the  fact  is  admitted— Morris  v. 
Moon  (Tex.  Civ.  App.)  1063. 

S  372.  Statement  of  things  which  must  exist 
to  authorize  admission  of  a  deed  as  an  ancient 
document.— West  v.  Houston  Oil  Co.  of  Texas 
(Tex.  Civ.  App.)  228. 

§  372.  Possession  under  a  deed  held  not  es- 
sential to  its  admission  as  an  ancient  document. 
—West  v.  Houston  Oil  Co.  of  Texas  (Tex.  Civ. 
App.)  228. 

i  372.  Date  of  instrument  held  not  to  prove 
it  an  ancient  document. — West  v.  Houston  Oil 
Co.  of  Texas  (Tex.  Civ.  App.)  228. 

f  372.  On  a  proper  showing,  an  instrument 
held  admissible  as  an  ancient  document,  without 
calling  attesting  witnesses  or  offering  other  usu- 
al evidence.— West  v.  Houston  Oil  Co.  of  Tex- 
as (Tex.  Civ.  App.)  228. 

I  383.  The  entries  in  the  books  of  a  sales 
agent  of  names  of  persons  to  whom  sales  are 
made,  the  dates,  amounts,,  and  price  are  not 
conclusive  of  the  dates  upon  which  the  respec- 
tive sales  were  made.— Oberfelder  v.  J.  G.  Mat- 
tingly  Co.  (Ky.)  352. 

S  383.  Though  an  instrument  is  admissible 
aa  an  ancient  document,  held  it  may  be  found 
not  genuine.— West  v.  Houston  Oil  Co.  of  Texas 
(Tex.  Civ.  App.)  228. 

XI.  PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

(A)  CONTRADICTING,  VARYING,  OR  ADD- 
ING TO  TERMS  OF  WRITTEN 
INSTRUMENT. 

i  400.  Where  a  contract  is  in  writing,  parol 
statements  of  the  parties  are  inadmissible,  un- 
less something  has  been  omitted  by  mutual  mis- 
take or  fraud.— Field  v.  Turley  (Ky.)  338. 

i  419.  Where  a  carrier's  limited  liability 
contract  merely  recites  a  reduced  freight  rate 
as  a  consideration,  parol  evidence  may  be  re- 
ceived to  show  that  the  consideration  was  other 
than,  or  different  from,  that  recited,  or  that 
no  consideration  existed. — Burgher  v.  Wahash 
R.  Co.  (Mo.  App.)  673. 

§  424.  In  an  action  by  creditors  to  subject 
to  an  attachment  lien  a  tract  which  defendant 
had  theretofore  conveyed  to  bis  mother  while  in- 
solvent, evidence  that,  when  defendant's  mother 
conveyed  to  him,  there  was  an  oral  agreement 
that  he  should  reconvey  unless  he  built  a  house 
thereon  and  lived  near  her,  held  admissible  to 
show  good  faith  in  reconveying.— Paris  Grocer 
Co.  v.  Burks  (Tex.  Civ.  App.)  552. 

(C)  SEPARATE  OR  SUBSEQUENT  ORAL 
AGREEMENT. 

$  441.  Negotiations  between  parties  prior 
to  the  execution  of  a  written  contract  between 
them  are  merged  in  the  contract.— Wheless  v. 
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Meyer  ft  Schmid  Grater  Co.  (Mo.  App.)  708 ; 
St.  Nicholas  Hotel  Co.  v.  Same  (Mo.  App.)  714. 

|  441.  A  verbal  agreement  between  the  in- 
dorser  and  Indorsee  of  a  note  that  the  former 
will  not  be  held  bound  by  his  indorsement  is 
no  defense  to  an  action  thereon  for  the  reason 
that  evidence  thereof  cannot  be  offered  to  de- 
feat the  action.— Wizig  v.  Beisert  (Tex.  Civ. 
App.)  954. 

(D)  CONSTRUCTION  OR  APPLICATION  OF 
LANGUAGE  OF  WRITTEN 
INSTRUMENT. 

f  448.  Where  there  is  ambiguity  in  a  writ- 
ten contract,  parol  evidence  is  admissible  that 
the  court  may  be  endued  with  the  knowledge 
that  the  parties  had  of  the  situation  and  the 
subject-matter,  and  be  directed  to  the  obvious 

Surpose  intended  by  them. — Wheless  v.  Meyer 
:  Schmid  Grocer  Co.  (Mo.  App.)  708;  St 
Nicholas  Hotel  Co.  v.  Same  (Mo.  App.)  714. 

i  460.  The  variance  between  a  note  and  a 
chattel  mortgage  may  be  explained  by  parol, 
and  thereby  render  the  note  and  mortgage  ad- 
missible in  evidence.— Weber  Implement  Co.  v. 
Dunard  (Mo.  App.)  608. 

I  460.  Parol  evidence  is  inadmissible  to  aid 
the  description  in  a  deed. — Harriman  Land  Co 
V.  Hilton  (Tenn.)  162. 

XIX.  OPINION  EVIDENCE. 

(A)  CONCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

|  471.  The  opinions  of  witnesses  having 
knowledge  of  the  particular  subject  are  general- 
ly held  admissible  on  questions  of  value.— Combs 
v.  Lake  (Ark.)  977. 

|  471.  Testimony  of  railroadmen  as  to  stop- 
ping of  trains  in  railroad  yards  held  not  to  be 
statements  of  a  conclusion,  but  of  a  fact.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Williams 
(Tex.  Civ.  App.)  553. 

|  471.  Evidence  as  to  ownership  of  land  held 
properly  excluded  as  the  conclusion  of  the  wit- 
ness—Hackbarth  v.  Gordon  (Tex.  Civ.  App.) 
591. 

§  471.  A  part  of  a  witness'  answer  in  testify- 
ing to  a  conversation  held  properly  stricken  out 
because  he  was  thereby  permitted  to  give  his 
opinion  as  to  what  was  on  the  minds  of  parties 
thereto.— Leland  v.  Chamberlin  (Tex.  Civ.  App.) 
1040. 

i  471.  A  witness  may  testify  to  the  sub- 
stance of  a  conversation,  though  he  cannot  recall 
the  precise  words  or  details,  and  he  may  give 
his  impression  of  what  it  was,  though  he  cannot 
speak  with  certainty,  and  can  only  recall  por- 
tions.—Leland  v.  Chamberlin  (Tex.  Civ.  App.) 
1040. 

i  472.  Testimony  of  railroadmen  as  to  the 
stopping  of  trains  in  railroad  yards  held  admis- 
sible as  against  the  objection  that  it  was  the 
opinion  and  conclusion  of  the  witnesses  on  a 
question  to  be  decided  by  the  jury.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Williams  (Tex.  Civ. 
App.)  553. 

i  474.  A  witness  who  declares  his  inability 
to  form  an  opinion  as  to  the  speed  of  a  street 
car,  should  not  be  told  that  he  may  guess  the 
speed.— McCreery  v.  United  Rys.  Co.  (Mo.)  24. 

I  477.  In  a  personal  injury  action,  nonex- 
pert witnesses  who  had  known  plaintiff  before 
the  accident,  and  had  observed  him  since,  could 
testify  that  he  had  not  been  able  to  perform 
physical  labor  since  he  was  injured. — Houston 
&  T.  C.  R.  Co.  v.  Parnell  (Tex.  Civ.  App.)  951. 

S  501.  To  lender  the  opinion  of  a  nonexpert 
witness  admissible,  the  facts  upon  which  he  is 
called  upon  to  express  his  opinion  must  be  such 
as  men  in  general  can  understand.— Combs  v. 
Lake  (Ark.)  977. 


(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 

f  506.  In  ft  personal  injury  action,  ft  med- 
ical expert  was  properly  permitted  to  testify 
that  plaintiff's  condition  might  have  been  caus- 
ed by  the  accident.— De  Courcy  v.  Preudergast 
Const  Co.  (Mo.  App.)  632. 

(O  COMPETENCY  OF  EXPERTS. 

S  537.  In  an  action  for  injuries  to  a  passen- 
ger, testimony  of  an  expert  witness  that  b- 
would  conclude  certain  faets  from  the  way  that 
plaintiff  was  bandaged,  though  he  did  not  re- 
move the  bandage,  held  admissible.— Missouri. 
K.  &  T.  Ry.  Co.  of  Texas  v.  Dalton  (Tex.  Civ. 
App.)  240. 

CD)  EXAMINATION  OF  EXPERTS. 

{  555.  In  a  personal  injury  action,  com. 
plaints  or  statements  of  present  symptoms  made 
by  plaintiff  to  his  physician,  and  on  which  the- 
latter's  opinion  as  to  plaintiffs  condition  nu 
based,  were  admissible  in  evidence  in  connection 
with  the  opinion  and  as  its  basis. — De  Courcy  v. 
Prendergast  Const  Co.  (Mo.  App.)  632. 

f  558.  In  an  action  for  injuries  to  a  passen- 
ger, certain  cross-examination  of  an  expert  wit- 
ness of  defendant  held  proper.— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  t.  Dalton  (Tex.  Civ.  App.) 
240. 

§  558.  In  an  action  for  injuries  to  a  passen- 
ger, held  proper,  on  the  cross-examination  of  an 
expert  witness,  to  bring  out  the  fact  that  neu- 
rasthenia could  exist  without  any  objective  symp- 
toms being  present.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Dalton  (Tex.  Civ.  App.)  240. 

ZUL  EVIDENCE  AT  FORMER  TRIAL. 
OR  IN  OTHER  PROCEEDING. 

!  582.  Oral  evidence  as  to  the  testimony  at 
a  former  trial  is  not  admissible ;  the  court  ste- 
nographer's notes  being  the  best  evidence  there- 
of—Turner  v.  Southwest  Missouri  R  Co.  (Mo. 
App.)  128. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

Instructions,  see  Trial,  f  194. 

At  to  particular  facte  or  ittue*. 
See  Adverse  Possession,  j  114. 
Authority  of  agent  see  Principal  and  Agent,  f 
123. 

Community  property,  see  Husband  and  Wife,  I 
264. 

Contributory  negligence  of  passenger,  see  Car- 
riers, $  346. 

Defense  of  statute  of  limitations,  see  Limita- 
tion of  Actions,  5  197. 
Gift,  see  Gifts,  5  49. 
Validity  of  deed,  see  Deeds,  §  21L 

In  particular  civil  action*  or  proceeding!. 

See  Account,  Action  on,  J  22 ;  Garnishment,  % 
1G4 ;  Trespass  to  Try  Title,  %  41. 

For  breach  of  warranty,  see  Sales,  {  441. 

For  injuries  from  operation'  of  street  railroads, 
see  Street  Railroads,  §  114. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  J  398. 

For  injuries  to  servant  see  Master  and  Serv- 
ant, i  276. 

On  bill  or  note,  see  Bills  and  Notes,  it  523, 
525. 

On  mutual  benefit  insurance  certificate,  see  In- 
surance, 8  819. 

To  establish  boundary,  see  Boundaries,  $  37. 

To  establish  trust,  see  Trusts,  g  44. 

To  reform  written  instruments,  see  Reforma- 
tion of  Instruments,  f  45. 

To  set  aside  fraudulent  conveyance,  see  Fraudu- 
lent Conveyances,  |  293. 

§  591.  A  party  who  calls  the  adverse  party 
as  a  witness  held  not  entitled  to  directly  im- 
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peach  his  credibility,  though  the  testimony  so 
riven  is  not  conclusive  Against  the  party  call- 
ing—Black  v.  Epstein  (Mo.)  754. 

8  508.  A  preponderance  of  evidence  is  not 
■created  by  the  number  of  witnesses  alone.— Wil- 
liams v.  Hennefield  (Tex.  Civ.  App.)  567. 

EXAMINATION, 

Of  expert  witnesses,  see  Evidence,  gg  555,  558. 
Of  witnesses  in  general,  see  Witnesses,  gg  256- 
300. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  gg  248-268. 
Taking  exceptions  at  trial,  see  Criminal  Law. 

g  695 ;  Trial,  gg  83-91. 

EXCEPTIONS,  BILL  OF. 

Effect  of  failure  to  make  in  criminal  prosecu- 
tion, see  Criminal  Law.  g  1094. 

form  and  contents  in  criminal  prosecution,  see 
Criminal  Law,  g  1091. 

Necessity  for  purpose  of  review,  see  Appeal  and 
Error,  g  544. 

Necessity  on  appeal  in  criminal  prosecution,  see 
Criminal  Law,  g  1090. 

Settlement  in  criminal  prosecution,  see  Crimi- 
nal Law,  g  1092. 

II.  SETTLEMENT,  SIGNING,  AND 
FILING. 

g  38.  A  continuance  of  a  motion  for  new  trial 
to  a  subsequent  term  held  to  continue  the  right 
to  file  a  bill  of  exceptions  after  the  overruling  of 
the  motion— Union  Brewing  Co.  v.  Ehlhardt 
<Mo.  App.)  1193. 

g  38.  Under  Rev.  St.  1899,  gg  727,'  728  (Ann. 
St.  190(1,  pp.  716,  720),  exceptions  falling  within 
the  purview  of  a  motion  for  new  trial  are  con- 
tinued with  that  motion,  and  may  be  presented 
for -review  in  the  appellate  court  by  bill  of  ex- 
ceptions filed  at  the  term  at  which  the  motion 
was  overruled.— Union  Brewing  Co.  v.  Ehlhardt 
(Mo.  App.)  1193. 

g  40.  Where  the  trial  court  heard  evidence 
■which  satisfied  it  that  an  order,  made  on  the 
first  day  of  the  term  extending  the  time  for  fil- 
ing the  bill  of  exceptions,  was  not  entered  by  an 
oversight  of  the  clerk,  it  could  permit  the  filing 
of  the  bill  of  exceptions  by  a  nunc  pro  tunc  or- 
der made  during  the  term,  though  the  order  was 
not  based  on  any  written  memoranda.— Barr  v. 
Quincy,  O.  &  K.  G.  R.  Co.  (Mo.  App.)  11L 

EXCESSIVE  DAMAGES. 

See  Damages,  gg  131,  132. 

For  wrongful  death,  see  Death,  g  99. 

EXCHANGES. 

g  4.  '  Circumstances  held  to  show  there  was 
no  "settlement"  by  members  of  a  trade  exchange 
of  a  contract  between  them,  so  as  to  require  the 
seller  to  exchange  bought  and  sold  contracts  un- 
der an  alleged  rule  of  the  trade  exchange  requir- 
ing parties  to  exchange  contracts  upon  a  settle- 
ment.— Albers  v.  Merchants'  Exch.  of  St.  Louis 
(Mo.  App.)  139. 

g  5.  A  proceeding  to  forfeit  the  membership 
rights  of  a  member  of  a  trade  exchange,  for  a 
violation  of  the  by-laws,  is  a  penal  proceeding, 
and  the  by-laws,  like  penal  statutes,  should  be 
strictly  construed  and  nothing  taken  by  intend- 
ment or  implication  for  the  purpose  of  working 
a  forfeiture.— Albers  v.  Merchants'  Exch.  of  St. 
Louis  (Mo.  App.)  139.  - 


EXCISE. 


Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors. 

EXECUTION. 

See  Attachment;  Garnishment. 
Exemptions,  see  Exemptions;  Homestead. 
In  action  in  justice  court,  see  Justices  of  the 
Peace,  g  135. 

TO.  BALE. 

(A)  MANNER,  CONDUCT,  VALIDITY,  AND 

CONFIRMING  OR  VACATING. 

g  228.  A  county  judge  should  not  be  per- 
mitted to  purchase  and  hold  land  sold  under  an 
execution,  which  he  controlled  for  the  county. 
—Bell  County  v.  Pelts  (Tex.  Civ.  App.)  1065. 

g  238.  A  bidder  at  an  execution  sale  whose 
bid  is  the  result  of  a  mistake  held  not  to  incur 
the  penalty  authorized  by.  Rev.  St.  1895,  art 
2381.— Borden  v.  Fahey  (Tex.  Civ.  App.)  564. 

(B)  TITLE  AND  RIGHTS  OF  PURCHASER. 
Constructive  trusts  in  favor  of  third  person, 

see  Trusts,  g  84. 
Rights  of  bona  fide  purchasers  from  purchasers 
at  execution  sale,  see  Vendor  and  Purchaser, 
g  226. 

(D)  CONVEYANCE  TO  PURCHASER, 
g  312.  The  rule  that  a  description  is  suffi- 
cient if  the  land  can  be  identified  with  the  aid 
of  extrinsic  evidence  applies  to  sales  under  ex- 
ecution.— Anderson  v.  Casey-Swasey  Co.  (Tex. 
Civ.  App.)  918. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 
Courts  of  probate,  see  Courts,  g  200%. 
Testamentary  trustees,  see  Trusts. 
Testimony  as  to  transactions  with  decedents, 
see  Witnesses,  gg  144-178. 

I.  ADMINISTRATION  IN  GENERAL. 

g  3.  Where  no  personal  representative  of 
a  decedent  has  been  appointed,  application  must 
be  made  to  the  county  court  by  a  creditor  or 
heir  at  law  desiring  to  sue  for  personal  prop- 
erty of  the  decedent,  or  for  money  due  the  es- 
tate, for  the  appointment  of  an  administrator; 
and,  after  the  appointment,  the  action  may  be 
maintained. — Bennett  v.  Bennett's  Adm'r  (Ky.) 
372. 

H.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

g  17.  Under  Ky.  St.  gg  3896,  3897  (Russell's 
St.  §g  3919,  3920),  the  court  held  authorized  to 
appoint  a  stranger  as  administrator,  on  the  fail- 
ure of  the  husband  or  others  entitled  to  distri- 
bution to  apply  for  appointment— Bennett  v. 
Bennett's  Adm'r  (Ky.)  372. 

g  21.  Under  Ky.  St.  1909,  g  3891  (Russell's 
St.  g  3937),  the  court  has  power  to  grant  admin- 
istration only  where  no  executor  is  appointed  by 
the.  will,  or  where  all  the  executors  die  or  refuse 
the  executorship  or  fail  to  give  bond.— Adams  v. 
Readnour  (Ky.)  279. 

g  21.  Ky.  St.  1909,  If  8891,  8896,  3897 
(Russell's  St.  gg  3937,  3919,  3920),  held  not  to 
authorize  the  appointment  of  an  administrator 
with  the  will  annexed  on  the  failure  of  the  ex- 
ecutor to  qualify  until  the  second  term  of  the 
county  court— Adams  v.  Readnour  (Ky.)  279. 

g  21.  Failure  of  an  executor  to  qualify  before 
the  second  term  of  the  county  court  after  pro- 
bate of  the  will  was  not  ground  for  the  appoint- 
ment of  an  administrator  with  the  will  annexed, 
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under  toe  will  during  the  period  of  contest 
thereof,  after  the  will  has  once  been  admitted 
to  probate  and  letters  issued  to  the  executor. — 
Steen  v.  Springfield  (Ark.)  408. 

8  22.  Kirby's  Dig.  f  13,  relating  to  appoint- 
ment of  temporary  administrators  pending  will 
contests,  held  to  apply  solely  to  the  probate 
court,  and  not  to  the  circuit  court  on  appeal. — 
Steen  v.  Springfield  (Ark.)  408. 

8  31.  Act  Feb.  5,  1840  (Laws  of  the  Repub- 
lic 1840,  p.  110,  8  32),  fixing  the  term  of  the 
administration  of  decedent's  estates,  held  repeal- 
ed by  Act  March  20,  1848,  (Laws  1848,  p.  233, 
c.  157),  and  under  it  and  subsequent  acts  lapse 
of  more  than  15  years  without  any  order  in 
the  administration  of  an  estate  does  not  operate 
as  an  abandonment  of  administration. — Edwards 
v.  Gates  (Tex.  Civ.  App.)  685. 

IV.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 

(A)  IN  GENERAL. 

8  97.  An  administrator  employing  an  attor- 
ney to  prosecute  a  claim  held  not  guilty  of  im- 
proper conduct.— Pennebaker  v.  Williams  (Ky.) 
321. 

§  07.  Under  the  statute  the  administrator 
of  an  estate  having  no  means  held  authorized  to 
contract  with  an  attorney  on  a  contingent  basis 
to  enforce  a  claim  in  favor  of  the  estate. — Pen- 
nebaker v.  Williams  (Ky.)  321. 

I  97.  An  administrator  employing  an  attor- 
ney who  rendered  services  held  required  to  aid 
the  attorney  in  the  collection  of  his  fees. — Pen- 
nebaker v.  Williams  (Ky.)  321. 

8  109.  Under  the  statute  the  court  held  not 
entitled  to  allow  an  administrator  the  sum  paid 
a  bonding  company  for  signing  his  bond. — Pen- 
nebaker v.  Williams  (Ky.)  321. 

8  109.  A  claim  by  an  administrator  for  ex- 
penses incurred  in  collecting  a  claim  due  the 
estate  must  be  rejected,  in  the  absence  of  a 
showing  that  the  services  were  extraordinary. 
—Pennebaker  v.  Williams  (Ky.)  321. 

§  111.  An  administrator  employing  an  at- 
torney held  entitled  to  an  allowance  for  attor- 
ney's fees.— Pennebaker  v.  Williams  (Ky.)  321. 

8  111.  Where  it  is  necessary  for  a  personal 
representative  to  have  the  assistance  of  an  at- 
^  torney  in  the  settlement  of  the  estate,  the  court 
must  make  a  reasonable  allowance  as  compensa- 
tion for  the  services  of  the  attorney.— Penne- 
baker v.  Williams  (Ky.)  321. 

VI.  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 

(B)  PRESENTATION  AND  ALLOWANCE. 

f  227.  Under  Act  March  18.  18fi7  (Laws 
1866-67,  p.  318),  amending  Gould's  Dig.  c.  4,  gg 
102,  108,  attorneys  or  agents  of  all  persons, 
including  corporations,  may  authenticate  the 

claims  of  their  principals  against  the  estates  of 
decedents.— Orene  Parker  Co.  v.  Emerson  (Ark.) 
968. 

8  229.  The  presentation  of  a  claim  to  an  in- 
dependent executor  is  not  a  condition  precedent 
to  a  suit  thereon  against  him,  but  its  presenta- 
tion would  not  affect  claimant's  right  to  sue. — 
Taylor  v.  Davidson  (Tex.  Civ.  App.)  1018. 

8  238.  In  an  action  by  heirs,  etc.,  to  set  aside 
an  order  of  the  county  court  approving  a  claim 
against  the  estate,  evidence  held  to  sustain  a 
finding  that  the  claim  was  barred  by  limitations 
when  presented. — Bloom  v.  Oliver  (Tex.  Civ. 
App.)  1101. 


Oliver  (Tex.  Civ.  App.)  1101. 

g  241.  The  approval  by  the  county  court  of  a 
claim  against  an  estate  conclusively  establishes 
its  validity  until  the  judgment  is  set  aside  by 
a  direct  proceeding.— Bloom  v.  Oliver  (Tex.  Civ. 
App.)  1101. 

(C)  DISPUTED  CLAIMS. 

g  256.  Under  Rev.  St.  1895,  art.  332,  held 
not  necessary  to  begin  a  proceeding  to  review 
proceedings  of  the  county  court  before  the  ad- 
ministration was  dosed,  some  of  the  parties  be- 
ing minors  and  married  women.— Bloom  v.  Ol- 
iver (Tex.  Civ.  App.)  1101. 

(D)  PRIORITIES  AND  PAYMENT. 
8  263.  Where  an  estate  was  administered  by 
an  independent  executor  so  that  the  county 
court  had  no  authority  over  it,  the  presentation 
by  a  creditor  of  his  claim  to  the  executor,  and 
the  letter's  approval  of  it,  did  not  give  it  any 
priority  over  claims  of  other  creditors  not  pre- 
sented.—Taylor  v.  Davidson  (Tex.  Civ.  App.) 


VIII.  SALES  AND  CONVEYANCES  UN- 
DER. ORDER  OF  COURT. 

(B)  APPLICATION  AND  ORDER. 

Jurisdiction  of  probate  court  where  title  to 
realty  is  involved,  see  Courts,  g  200%. 

g  338.  In  an  application  by  the  executors  for 
the  saie  of  land  to  pay  debts  under  Rev.  St. 
1899,  g  146  (Ann.  St.  1906,  p.  384),  the  probate 
court  could  determine  whether  a  dispute  as  to 
title  was  a  sufficient  cloud  to  cause  the  proper- 
ty to  be  sold  at  a  sacrifice  and  refuse  the  ap- 

filication  if  it  so  decided,  and  the  application 
n  the  present  case  held  properly  refused  on 
that  ground.— In  re  Wood's  Estate  (Mo.  App.) 
635. 

(D)  CONVEYANCE. 

g  393.  The  purchaser  of  land  at  an  admin- 
istrator's sale  who  complies  with  the  terms  of 
sale  acquires  an  equitable  title,  though  he  does 
not  obtain  a  deed  from  the  administrator.— Ed- 
wards v.  Gates  (Tex.  Civ.  App.)  585. 

X.  ACTIONS. 

g  426.  An  action  for  the  recovery  of  per- 
sonalty of  a  decedent,  or  for  money  due  his  es- 
tate, must  be  brought  by  the  personal  represent- 
ative.—Bennett  v.  Bennett's  Adm'r  (Ky.)  372. 

g  431.  The  presentation  of  a  claim  to  an  in- 
dependent executor  is  not  a  condition  precedent 
to  a  suit  thereon  against  him,  but  its  presenta- 
tion would  not  affect  claimant's  right  to  sue.— 
Taylor  v.  Davidson  (Tex.  Civ.  App.)  1018. 

8  434.  In  an  action  against  a  surviving  hus- 
band by  the  administrator  of  the  wife  to  recov- 
er on  a  note  executed  by  the  husband  to  the 

wife,  the  court  held  not  authorized  to  allow  the 
husband  credit  in  the  judgment  of  half  the 
amount  of  the  note,  nor  allow  a  set-off  for  per- 
sonal property  converted  by  the  brothers  and 
sisters  of  the  deceased  wife.— Bennett  v.  Ben- 
nett's Adm'r  (Ky.)  372. 

8  443.  The  allegation  in  an  answer,  in  an 
action  against  a  surviving  husband  by  the  ad- 
ministrator of  the  wife,  held  not  to  amount  to 
a  denial  of  the  petition  alleging  the  heirship  of 
the  deceased  wire. — Bennett  v.  Bennett's  Adm'r 
(Ky.)  372. 

g  443.  The  answer,  in  an  action  against  ■ 
surviving  husband  of  the  administrator  of  the 
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(D)  COMPENSATION. 

f  405.  Under  the  statute  the  court  held  re- 
quired to  allow  the  administrator  a  commission 
on  interest  received  by  him.— Pennebaker  v.  Wil- 
liams (Ky.)  821. 

g  496.  An  administrator  collecting  a  claim 
held  entitled  to  commission  on  the  gross  sum 
received.— Pennebaker  v.  Williams  (Ky.)  321. 

EXEMPTIONS. 

See  Homestead. 

From  service  as  Juror,  see  Jury,  f  53. 

IV.  PROTECTION  AND  ENFORCE- 
MENT OF  BIGHTS. 

g  116.  The  privilege  of  exemption  of  a  debt 
due  for  -wages  can  only  be  availed  of  by  fol- 
lowing the  procedure  prescribed  by  statute.— 
St.  Louis  Southwestern  Ry.  Co.  v.  Vanderberg 
(Ark.)  998. 

g  131.  The  exemption  of  a  debt  for  wages  is 
a  personal  privilege  which  the  creditor  alone 
can  plead  and  prove,  and  it  cannot  be  set  up  by 
a  garnishee  in  behalf  of  a  nonresident  debtor.— 
St.  Louis  Southwestern  Ry.  Co.  v.  Vanderberg 
(Ark.)  903. 

EXHIBITS. 

Annexed  to  pleading,  see  Pleading,  g  310. 

EXPENDITURES. 

By  executor  or  administrator,  see  Executors 
and  Administrators,  gg  100,  111. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  Evidence,  gg  471-558. 
In  criminal  prosecutions,  see  Criminal  Law,  gg 
448-175. 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  Constitutional 
Law,  g  191. 

Retroactive  operation  of  statutes,  see  Statutes, 

g  263. 

EXPRESS  COMPANIES. 

Loss  of  property  by,  see  Carriers,  {  137. 

EXTENSION. 

Of  time  for  performance  of  contract  for  public 
improvement,  see  Municipal  Corporations,  g 


EXTORTION. 

See  Threats. 

FACTORS. 

See  Broken ;  Principal  and  Agent 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Courts,  g  289. 

FEDERAL  QUESTIONS. 

Ground  for  jurisdiction,  see  Courts,  g  289. 


See  Compounding  Felony. 

FENCES. 

Railroad  fences,  sec  Railroads,  gg  411,  412,  422. 

FILING. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  gg 
38,  40. 

Criminal  information  or  complaint,  see  Indict- 
ment and  Information,  gg  43,  40. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  g  624. 

FINAL  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  gg  80,  82. 

FINDINGS. 

Conformity  of  judgment,  see  Judgment,  gg  248, 
251. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  gg  1008-1015. 
Setting  aside,  see  New  Trial,  gg  72,  75. 

FINES. 

Payment  to  wife  and  children  of  fine  imposed 
on  husband  for  abandonment  as  constituting 
appropriation  of  public  funds  for  private  pur- 
poses, see  States,  g  119. 

Power  of  court  to  set  aside  verdict  of  acquittal 
of  offense  punishable  by  fine  only,  see  Crimi- 
nal Law,  g  007. 

Recovery  of  against  corporation,  see  Corpora- 
tions, g  533. 

FIRE  INSURANCE. 

See  Insurance,  gg  8,  388,  553,  669. 

FIRES. 

Caused  by  operation  of  railroad,  see  Railroads, 
gg  485, 


See  Game. 


FISH. 
FIXTURES. 


g  33.  A  tenant  does  not. abandon  trade  fix- 
tures to  the  landlord  by  accepting  a  new  lease, 
containing  no  mention  of  the  fixtures  or  reserva- 
tion of  the  right  to  remove  them.— Thomas  v.  J. 
W.  Gayle  &  Co.  (Ky.)  290. 

FOOD. 

I  7.  One  held  guilty  of  violating  Ky.  St.  1909, 
g  1905a  (Russelfs  St.  gg  3615a  [ll-3615a  [4], 
3615a  [8],  3615b  [3],  3615b  14]).  prohibiting  the 
adulteration  or  misbranding  of  any  article  of 
food.— W.  H.  Small  ft  Co.  v.  Commonwealth 
(Ky.)  361. 

g  16.  A  petition  held  to  state  a  cause  of  ac- 
tion under  Ky.  St  1909,  I  1905a  (Russell's  St. 
gg  3615a  [l]-3615a  [4],  3615a  [8],  3615b  [3], 
3615b  [4]),  prohibiting  the  adulteration  or  mis- 
branding of  food.— W7  H.  Small  &  Co.  v.  Com- 
monwealth (Ky.)  361. 

FORCIBLE  DEFILEMENT. 

See  Rape. 
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es,  gg  286- 


F0RECL0SURE. 

Of  mortgage,  see  Chattel  Mo: 
281;  Mortgages,  gg  369-374, 

FOREIGN  CORPORATIONS. 

See  Corporation*,  f  f  638-672. 
Taxation  of,  tee  Taxation,  |  497. 

FOREIGN  JUDGMENTS. 

See  Judgment,  f  824. 

FORFEITURES. 

Of  franchise  of  college,  see  Colleges  and  Uni- 
versities, §  11. 
Of  insurance,  see  Insurance,  {I  349,  639. 
Of  membership  in  exchange,  see  Exchanges,  |  5. 

FORGERY. 

Burden  of  proof  as  to  genuineness  or  forgery 
of  deed,  see  Deeds,  |  196. 

Genuineness  or  forgery  of  deed  as  question  for 
jury,  see  Deeds,  {  78. 

Publication  of  forged  letter  of  recommendation 
of  patent  medicine  as  constituting  libel,  see 
Libel  and  Slander,  gg  16,  62,  105,  107. 

Weight  and  sufficiency  of  evidence  as  to  genu- 
ineness or  forgery  of  deed,  see  Deeds,  |  211. 

|  7.  Under  Rev.  St  1899,  g  2001  (Ann.  St. 
1906,  p.  1338),  one  who  forges  a  bank  deposit 
slip  held  guilty  of  forgery.— State  v.  Jackson 
(Mo.)  66. 

g  29.  An  indictment  for  forgery  of  a  deposit 
slip  held  sufficient.— State  v.  Jackson  (Mo.)  66. 

g  44.  Evidence,  in  a  prosecution  for  forging 
a  bank  deposit  slip,  held  sufficient  to  show  that 
the  deposit  slip  set  out  in  the  indictment  was 
signed  by  an  officer  of  the  bank.— State  v.  Jack- 
son (Mo.)  66. 

I  44.  Evidence,  in  a  prosecution  for  forgery, 
held  to  support  a  conviction.— State  v.  Jackson 
(Mo.)  66. 

g  44.  Evidence  in  a  prosecution  for  forgery 
held  insufficient  to  establish  an  intent  to  de- 
fraud.—Markowski  v.  State  (Tex.  Cr.  App.)  195 

FORMER  ADJUDICATION. 

See  Judgment,  f  743. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  gg  186, 
187. 

FORMS  OF  ACTION. 

See  Action,  gg  25,  27;  Replevin;  Trespass,  g 
62, 

FRANCHISES. 

Corporate  franchises,  see  Corporations,  g  37. 
Franchise  of  college,  see  Colleges  and  Universi- 
ties, g  11. 

Of  insurance  company,  see  Insurance,  g  57. 

FRAUD. 

See  Fraudulent  Conveyances. 

Affecting  leases,  see  Landlord  and  Tenant,  g 

28. 

Effect  on  limitation,  see  Limitation  of  Ac- 
tions, H  100-104. 

Ground  for  vacation  of  judgment,  see  Judg- 
ment, g  338. 

Of  principal  or  agent,  see  Principal  and  Agent, 
»  47. 

Securing  possession  of  property  by  fraud  as 
raising  implied  bailment,  see  Bailment,  g  1 


XX.  ACTIONS. 

(B)  PARTIES  AND  PLEADING. 

Sufficiency  of  petition  to  sustain  judgment,  see 
Judgment,  g  18. 

g  41.  A  complaint  held  to  distinctly  charge 
fraud  and  deceit,  and  not  mere  representations 
aa  to  matters  of  opinion.— Heisel  v.  Winaor  (Mo. 
App.)  1186. 

(E)  TRIAL,  JUDGMENT,  AND  REVIEW. 

Sufficiency  of  petition  to  sustain  judgment,  see 
Judgment,  g  18- 

FRAUDS,  STATUTE  OF. 

V.  AGREEMENTS  WOT  TO  BE 
FORMED  WITHIN  ONE 


g  49.  An  oral  contract  for  the  division  of 
the  proceeds  of  the  sale  of  land,  to  be  there- 
after made,  which  may  be  performed  within  a 

Sear,  is  not  within  the  statute  of  frauds. — 
ullivan  v.  Winters  (Ark.)  843. 

VX  REAL  PROPERTY  ANP  ESTATES 
AND  INTERESTS  THEREIN. 

g  63.  An  oral  agreement  to  rescind  a  con- 
tract for  sale  of  lands  held  invalid  under  the 
statute  of  frauds.— Friar  v.  Baldridge  (Ark.) 
980. 

VJUUL  REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

g  106.  A  contract  of  sale  of  2,000  barrels 
of  vinegar,  In  writing,  and  sufficiently  definite 
and  certain,  is  removed  from  the  operation  of 
the  statute  of  frauds.— Wheless  v.  Meyer  & 
Sohmid  Grocer  Co.  (Mo.  App.)  708;  St.  Nich- 
olas Hotel  Oo.  v.  Same  (Mo.  App.)  714. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

g  129.  Where  the  purchaser  of  land  paid  the 
purchase  money,  went  into  possession  of  the 
land  under  his  oral  contract  of  purchase,  and 
made  permanent  and  valuable  improvements, 
the  contract  was  taken  out  of  the  statute  of 
frauds— Lee  v.  Foushee  (Ark.)  160. 

g  129.  An  oral  contract  for  the  sale  of  land 
and  a  division  of  the  proceeds  performed,  ex- 
cept aa  to  the  division  of  the  proceeds,  is  en- 
forceable notwithstanding  the  statute  of  frauds. 
—Sullivan  v.  Winters  (Ark.)  843. 

X.  PLEADING.  EVIDENCE,  TRIAL, 

AND  REVIEW. 

g  146.  A  petition  held  not  to  set  oat  a  con- 
tract void  under  the  Btatute  of  frauds.— Hatx- 
feld  v.  Walsh  (Tex.  Civ.  App.)  625. 

FRAUDULENT  CONVEYANCES. 

L  TRANSFERS  AND  TRANSACTIONS 
INVALID. 

(A)  GROUNDS  OF  INVALIDITY  IN  GEN- 
ERAL. 

g  9.   A  sale  of  goods,  to  be  fraudulent  as  to 

creditors,  must  be  made  with  the  fraudulent  in- 
tent to  cheat,  hinder,  or  delay  them.— McComb 
v.  Judsonia  State  Bank  (Ark.)  844. 

(D)  INDEBTEDNESS,  INSOLVENCY,  AND 
INTENT  OF  GRANTOR. 

g  64.  In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  against  creditors,  the  fact  that  the 
grantor  and  grantee  are  brothers  and  that  the 
grantor  was  insolvent  at  the  time  of  the  cco- 
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Teyance  doei  not  prove  fraud.— Black  v.  Ep- 
stein (Mo.)  754. 

(E)  CONSIDERATION. 

{  77.  A  bill  of  sale  of  lumber  held  not 
fraudulent  as  to  creditors  merely  because  it 
stipulates  that  liens  for  labor  declared  against 
the  lumber  shall  become  a  part  of  the  price. — 
McComb  v.  Judsonia  State  Bank  (Ark.)  844. 

g  92.  Where  defendant's  mother  conveyed 
land  to  him  by  gift  in  consideration  that  he 
should  build  thereon  and  live  near  her  in  her 
■old  age,  and  should  reconvey  if  he  did  not  do  so, 
the  moral  obligation  which  defendant  assumed 
was  a  sufficient  consideration  to  protect  a  re- 
conveyance, voluntarily  made,  from  attack  by 
his  creditors  as  without  consideration  and  fraud- 
ulent.—Paris  Grocer  Co.  v.  Burns  (Tex.  Civ. 
App.)  552. 

(H)  PREFERENCES  TO  CREDITORS. 

S  115.  A  debtor  may  prefer  one  or  more  of 
his  creditors.— Black  v.  Epstein  (Ho.)  754. 

II.  BIGHTS  AMD  LIABILITIES  OF 
PARTIES  AND  PURCHASERS. 

(A)  ORIGINAL  PARTIES. 

g  188.  In  a  suit  to  ingraft  a  trust  on  an  ab- 
solute conveyance  from  plaintiff  to  defendant 
and  to  cancel  the  same,  an  instruction  as  to  the 
effect  of  an  intent  to  defraud  creditors  held 
proger  — Leland  v.  Chamberlin  (Tex.  Civ.  App.) 

III.  REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 

(G)  EVIDENCE. 

I  296.  Fraud  justifying  the  setting  aside  of 
a  conveyance  as  fraudulent  as  against  credit- 
ors must  be  proved  as  an  affirmative  fact. — 
Black  v.  Epstein  (Mo.)  754. 

f  295.  In  a  suit  to  set  aside  a  conveyance 
as  fraudulent  as  against  creditors,  evidence  held 
to  justify  a  finding  that  the  conveyance  was 
voluntary  and  executed  with  intent  to  defraud 
creditors— Black  v.  Epstein  (Mo.)  754. 

FRIGHT. 

As  element  of  damages  for  refusal  of  carrier 
to  transport  passenger  to  destination,  see 
Carriers,  g  277. 

GAME. 

I  4.  Act  April  24,  1903  (Acts  1903,  p.  309)  8 
11  (Kirbv's  Dig.  g  3623),  exempting  Mississippi 
county  from  toe  prohibition  against  nonresi- 
dents from  hunting  in  the  state,  was  expressly 
repealed  by  Act  April  19,  1905  (Acts  1905,  p. 
474),  U  1,  2.-Edland  v.  State  (Ark.)  994. 


GAMING. 


See  Lotteries. 


m.  CRIMINAL  RESPONSIBILITY. 

(A)  OFFENSES. 

f  63.  Acts  30th  Leg.  1907,  p.  107,  c.  49, 
amending  Pen.  Code  1895,  art.  388,  held  not  to 
repeal  article  389.— Simons  v.  State  (Tex.  Cr. 
App.)  208. 

f  69.  Elements  of  dealing  in  futures,  in  vio- 
lation of  Pen.  Code  1895,  art.  377.  defined.— Sal- 
mon v.  State  (Tex.  Cr.  App.)  427. 

it  69.  On  a  trial  for  dealing  in  futures,  if 
either  party  in  good  faith  contemplated  actual 


delivery,  there  could  be  no  conviction.— Salmon 
v.  State  (Tex.  Cr.  App.)  427. 

i  76.  That  the  place  where  gambling  is  con- 
ducted is  a  private  residence  does  not  prevent 
it  from  being  a  gambling  house,  within  Pen. 
Code  1895,  art.  389.— Simons  v.  State  (Tex. 
Cr.  App.)  208. 

(B)  PROSECUTION  AND  PUNISHMENT 

Variance  of  information  from  preliminary  com- 
plaint, see  Indictment  and  Information,  {  122. 

g  98.  In  a  prosecution  for  unlawfully  permit- 
ting a  card  game  in  a  public  place,  evidence  held 
to  Bustain  a  conviction. — Simons  v.  State  (Tex. 
Cr.  App.)  208. 

$  98.  Evidence  held  not  sufficient  to  support 
a  conviction  of  playing  craps  at  a  place  not  a 
private  residence  occupied  by  a  family.— Looper 
v.  State  (Tex.  Cr.  App.)  880. 

g  98.  Evidence  held  sufficient  to  sustain  a 
conviction  of  keeping  a  gaming  table  and  bank. 
—Murphy  v.  State  (Tex.  Cr.  App.)  998. 

f  102.  On  a  trial  for  dealing  in  futures,  in 
violation  of  Pen.  Code  1895,  art.  377,  the  court 
held  required  to  submit  the  issue  whether  the 
real  sale  was  made  in  a  sister  state.— Salmon  v. 
State  (Tex.  Cr.  App.)  427. 

GARNISHMENT. 

See  Attachment;  Execution. 
Right  of  garnishee  to  set  up  exemptions  in  fa- 
vor of  debtor,  see  Exemptions,  g  131. 

II.  PERSONS  AND  PROPERTY  SUB- 
JECT TO  GARNISHMENT. 

g  31.  That  a  credit  of  a  debtor  may  he  sub- 
ject to  garnishment,  it  must  be  both  legally  and 
equitably  due  to  him. — Wheless  v.  Meyer  & 
Schmid  Grocer  Co.  (Mo.  App.)  708;  St.  Nich- 
olas Hotel  Co.  v.  Same  (Mo.  App.)  714. 

HI.  PROCEEDINGS  TO  PROCURE. 

g  81.  The  situs  of  a  debt  owed  by  a  Missouri 
railroad  company  operating  a  railroad  through 
Missouri  and  Arkansas  is  in  Missouri  as  well  as 
Arkansas  for  the  purpose  of  garnishment— St. 
Louis  Southwestern  Ry.  Co.  v.  Vanderberg 
(Ark.)  993. 

IV.  WRIT  OR  SUMMONS  AND  NOTICE, 
SERVICE,  AND  RETURN. 

g  101.  Garnishment  being  in  the  nature  of 
a  proceeding  in  rem,  service  of  the  process  on 
the  garnishee  creates  a  lien  on  the  money  due, 
and  on  constructive  service,  the  court  may  as- 
certain the  amount,  and  subject  the  money  to 
the  satisfaction  of  plaintiff's  claim.— St.  Louis 
Southwestern  Ry.  Co.  v.  Vanderberg  (Ark.) 
993. 

V.  LIEN  OF  GARNISHMENT  AND 
LIABILITY  OF  GARNISHEE. 

g  105.  A  garnisher  can  acquire  no  greater 
rights  against  the  garnishee  than  existed  in 
favor  of  his  debtor  at  the  time  of  the  garnish- 
ment.— Wheless  v.  Meyer  &  Schmid  Grocer  Co. 
(Mo.  App.)  708;  St.  Nicholas  Hotel  Co.  v. 
Same  (Mo.  App.)  714. 

VL  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

Certiorari  to  quash  judgment,  see  Certiorari, 
gg  17.  42. 

g  162.  A  garnishee  held  to  have  the  burden  of 
proving  that  a  note  and  draft  paid  by  it  were 
firm  paper,  instead  of  individual  paper.— Pro- 
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aresslve  Lumber  Co.  v.  Rogers  A  Croley  (Tex. 
Civ.  App.)  280. 

S  164.  Evidence  held  to  show  that  a  note  and 
draft  made  in  the  name  of  a  member  of  defend- 
ant firm  were  firm  paper  and  were  paid  by  the 

f arnishee  in  the  regular  course  of  business 
rom  partnership  funds,  instead  of  from  the 
"  funds  of  the  individual  member,  so  that  the 
garnishee  was  not  liable  to  plaintiff.— Progress- 
ive Lumber  Co.  v.  Rogers  &  Croley  (Tex.  Oiv. 
App.)  260. 

{  17S.  A  judgment  against  a  garnishee  can- 
not be  lawfully  rendered  until  judgment  has 
been  rendered  against  defendant  in  the  main 
action.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Mc- 
Dermitt  (Ark.)  831. 

IX.  OPERATION  AID  EFFECT  OF 
GARNISHMENT,  JUDGMENT, 
OR  PAYMENT. 

Effect  of  foreign  judgment  In  garnishment  pro- 
ceedings, Bee  Judgment,  {  824. 

GIFTS. 

Charitable  gifts,  see  Charities. 
Specific  performance,  see  Specific  Performance, 
ft  85. 

I.  INTER  VIVOS. 

I  15.  The  intention  of  a  donor  to  make  a 
gift  to  take  effect  in  pnesenti  must  affirmatively 
appear  to  support  a  gift  inter  vivos.— McFerrin 
v.  Templeman  (Tex.)  167. 

I  15.  A  transaction  held  not  to  show  a  gift 
inter  vivos.— McFerrin  v.  Templeman  (Tex.)  167. 

{  49.  Evidence  held  insufficient  to  support  a 
parol  gift  of  land  and  valuable  and  permanent 
improvements  thereon,  relying  on  such  gift.— 
Atchley  v.  Perry  (Tex.  Civ.  App.)  1105. 

GLANDERS. 

Validity  of  contract  for  sale  of  glandered 
mules,  see  Sales,  §  48. 

GOOD  FAITH. 

Of  purchaser,  see  Bills  and  Notes,  |§  335-382; 
Vendor  and  Purchaser,  f§  224-232. 

GRAND  JURY. 

See  Indictment  and  Information. 

Privilege  of  witness  before  grand  jury,  see 
Witnesses,  §  300. 

Refusal  to  receive  evidence  as  ground  for  ob- 
jection to  indictment,  see  Indictment  and 
Information,  §  196. 

§  37.  The  evidence  given  by  accused  in  an 
examination  by  a  grand  jury  held  to  be  materi- 
al evidence,  sufficient  to  abate  an  indictment 
under  Const,  art.  2,  g  23  (Ann.  St.  1006,  p.  158), 
providing  that  no  person  shall  be  compelled  to 
testify  against  himself  in  a  criminal  cause.— 
State  v.  Naughton  (Mo.)  53. 

GRANTS. 

Of  public  lands,  see  Public  Lands. 

GUARANTY. 

See  Principal  and  Surety. 

GUARDIAN  AND  WARD. 

Guardianship  of  insane  persons,  see  Insane 
Persons,  §&  33,  34. 


m.  CUSTODY  AND  CARE  OF  WABDt 
PERSON  AND  ESTATE. 

I  49.  An  improvident  contract  of  a  guardian 
of  Infants  as  to  the  compensation  of  attorneys 
will  not  be  enforced  against  their  estate. — 
Wheeler  v.  James  A  James  (Ky.)  350. 

VTU.  LIABILITIES  ON  GUARDIAN- 
SHIP BONDS. 

|  175.  The  expenses  incurred  in  the  removal 
of  a  curator  from  his  position,  on  the  ground 
that  his  interest  has  become  opposed  to  the 
ward's,  cannot  be  recovered  in  an  aetion  on  his 
bond.— State  ex  rel.  Mount  v.  Smith  (Mo.  App.) 
614. 

§  175.  The  liability  of  a  curator  and  his  sure- 
ties for  expenses  incurred  in  recovering  the 
ward's  interest  in  real  estate  held  by  the  cura- 
tor determined.— State  ex  rel.  Mount  v.  Smith 
(Mo.  App.)  614. 

ft  175.  A  curator  held  guilty  of  violating  bis 
duty  and  in  breaching  his  bond. — State  ex  rel. 
Mount  v.  Smith  (Mo.  App.)  614. 

|  182.  In  an  action  on  a  curator's  bond  based 
on  the  curator's  breach  of  trust,  evidence  of  at- 
torney's fees  and  expenses  incurred  in  suits 
against  the  curator  held  admissible.— State  ex 
rel.  Mount  v.  Smith  (Mo.  App.)  614. 

i  182.  In  an  action  on  a  curator's  bond  based 
on  the  curator's  breach  of  trust,  certain  evi- 
dence held  immaterial.— State  ex  rel.  Mount  v. 
Smith  (Mo.  App.)  614. 

HABEAS  CORPUS. 

L  NATURE  AND  GROUNDS  OF 
REMEDY. 

I  4.  A  writ  of  habeas  corpus  is  not  available 
to  effect  the  purpose  of  appeal,  certiorari,  or  su- 
persedeas—Ex  parte  Cain  (Tex.  Cr.  App.)  9W». 

§  30.  A  writ  of  habeas  corpus  is  not  avail- 
able to  test  the  sufficiency  of  a  criminal  com- 
plaint.—Ex  parte  Cain  (Tex.  Cr.  App.)  009. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  §ft  1031- 
1073. 

In  criminal  prosecutions,  see  Criminal  Law,  i 
1166%;  Homicide,  §  340. 


See  Food. 


HEALTH. 
HEARSAY. 


In  civil  actions,  see  Evidence,  §{  314,  317. 
In  criminal  prosecutions,  see  Criminal  Law, 
419,  421. 

HEAT. 

Duty  of  carrier  to  heat  passenger  stations,  see 
Carriers,  {  286. 

HEIRS. 

See  Descent  and  Distribution. 
Right  to  complete  payment  for  public  land  en- 
tered by  decedent,  see  Public  Lands,  5  173. 

HIGHWAYS. 

See  Municipal  Corporations.  §8  669,  671,  755- 

822;  Navigable  Waters,  §  20. 
Accidents  at  railroad  crossings,  see  Railroads, 

i  850. 

HOGS. 

Liability  for  death  of  hogs  caused  by  drink- 
ing oil  allowed  to  flow  into  water  course,  see 
WaterB  and  Water  Courses,  |§  69,  74. 
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See  Sunday- 


HOLIDAYS. 


HOMESTEAD. 


(M* 


I.  NATURE,  ACQUISITION,  AND 
EXTENT. 

(E)  LIABILITIES  ENFORCEABLE 
AGAINST  HOMESTEAD. 

|  94.  An  execution  on  a  judgment  for  breach 
of  marriage  promise  held  leviable  on  a  home- 
stead nnder  Rev.  St  1899,  {  3622  (Ann.  St. 
1906,  p.  2043).— Sperry  t.  Cook  (Mo.  App.)  654. 

HL  RIGHTS  OF  SURVIVING  HUS- 
BAND, WIFE,  CHILDREN, 
OR  HEIRS. 

I  137.  A  wife  on  surviving  her  husband  held 
not  entitled  to  an  allowance  out  of  his  property 
in  lieu  of  homestead,  where  they  had  a  home- 
stead on  her  property.— Melcher  v.  Super  (Tex. 
Civ.  App.)  569. 

IV.  ABANDONMENT,  WAIVER,  OR 

FORFEITURE. 

I  181%.  On  an  application  by  a  widow  for 
an  allowance  in  lien  of  homestead  out  of  her 
husband's  property,  whether  she  and  her  hus- 
band had  a  homestead  in  her  separate  property 
unabandoned  held,  under  the  evidence,  for  the 
jury.— Melcher  v.  Super  (Tex.  Civ.  App.)  569. 

HOMICIDE 

I.  THE  HOMICIDE. 

3.  "Deadly  weapon"  defined— State  v. Dunn 
o.)  1179.  ^ 

H.  MURDER. 

|  11.  "Malice  aforethought"  defined.— Barr  t. 
State  (Tex.  Cr.  App.)  422. 

t  22.  It  does  not  necessarily  follow  that,  be- 
cause a  mind  is  not  cool,  deliberate,  and  sedate, 
it  is  not  murder  in  the  first  degree.— Cordono  v. 
State  (Tex.  Cr.  App.)  471. 

S  22.  Though  it  Is  evident  that  accused's 
mind  was  enraged  at  deceased,  which  anger  had 
settled  into  a  deep  conviction  of  hatred  and  de- 
sign to  kill,  such  anger  would  not  preclude  a 
verdict  of  death. — Cordono  v.  State  (Tex.  Cr. 
App.)  471. 

t  22.  If  the  design  of  accused  to  kill  de- 
ceased did  not  have  its  first  inception  in  an  in- 
flamed and  excited  mind,  but  had  a  cool  and 
deliberate  purpose  back  of  it,  it  could  never  sub- 
sequently have  become  murder  in  the  second  de- 
gree or  manslaughter.— Cordono  v.  State  (Tex. 
Cr.  App.)  471. 

III.  MANSLAUGHTER. 

§  40.  Elements  constituting  cooling  time  de- 
fined.—Jay  v.  State  (Tex.  Cr.  App.)  449. 

IV.  ASSAULT  WITH  INTENT  TO  KILL. 

I  84.  An  instruction  on  the  question  of  as- 
sault with  intent  to  kill  held  proper.— Barr  r. 
State  (Tex.  Cr.  App.)  422. 

V.  EXCUSABLE  OR  JUSTIFIABLE 

HOMICIDE. 

f  112.  Self-defense  is  not  available,  where 
the  difficulty  was  sought  by  accused's  own  will- 
ful act,  with  the  intention  of  doing  decedent 
some  great  bodily  harm,  or  where,  with  such  in- 
tent, he  voluntarily  entered  into  the  difficulty. 
—State  v.  Dunn  (Mo.)  1179. 


VL  INDICTMENT  AND  INFORMA- 
TION. 

Allegations  of  knowledge  of  accessory  as  to 
commission  of  crime  as  mere  conclusions,  see 
Indictment  and  Information,  |  63. 

TO.  EVIDENCE 

(B)  ADMISSIBILITY  IN  GENERAL 

Admissions  as  evidence,  see  Criminal  Law,  § 
407. 

Demonstrative  evidence,  see  Criminal  Law,  S 
404. 

Evidence  of  other  offenses,  see  Criminal  Law, 
i  369. 

Expert  testimony,  see  Criminal  Law,  j  475. 
Opinion  evidence,  see  Criminal  Law,  §§  448, 
453. 

Relevancy  of  evidence  on  question  of  alibi, 

see  Criminal  Law,  i  358. 
Res  gestae,  see  Criminal  Law,  §  864. 

f  156.  On  a  trial  for  murder,  a  statement  of 
accused  made  shortly  before  the  killing  held  ad- 
missible to  show  the  state  of  his  mind.— Jay  v. 
State  (Tex.  Cr.  App.)  449. 

|  157.  In  a  prosecution  for  homicide,  cer- 
tain evidence  held  admissible.— Brown  v.  State 
(Tex.  Cr.  App.)  444. 

{  158.  In  a  trial  for  homicide,  the  admission 
of  evidence  as  to  certain  threats  and  previous 
conduct  of  accused  towards  deceased  held  not 
error.— Brown  v.  State  (Tex.  Cr.  App.)  444. 

§  158.  In  a  trial  for  murder,  evidence  as  to 
certain  threats  made  by  accused  prior  to  the 
killing  held  inadmissible.— Brown  v.  State  (Tex. 
Cr.  App.)  444. 

|  163.  In  a  prosecution  for  murder,  evi- 
dence held  admissible.— Gardner  v.  State 
(Tenn.)  816. 

i  163.  Evidence  in  a  prosecution  for  murder 
held  inadmissible.— Gardner  v.  State  (Tenn.) 
816. 

$  167.  In  a  trial  for  homicide,  certain  evi- 
dence as  to  threats  made  by  defendant  held  ad- 
missible.—Holland  v.  State  (Tex.  Cr.  App.)  470. 

S  169.  Certain  evidence  held  admissible. — 
Stapleton  v.  State  (Tex.  Cr.  App.)  866. 

§  170.  In  a  murder  prosecution,  certain  evi- 
dence held  admissible  to  rebut  accused's  con- 
tention that  he  was  at  a  distance  from  the  place 
of  the  murder  when  it  occurred.— Wright  v. 
State  (Tex.  Cr.  App.)  458. 

|  174.  In  a  murder  prosecution  evidence  that 
after  accused  was  arrested  he  poured  some 
cartridges  out  of  his  grip  like  those  used  in 
committing  the  murder  held,  admissible  to  con- 
nect accused  with  the  homicide,  even  though  he 
was  then  in  custody.— Wright  v.  State  (Tex. 
Cr.  App.)  458. 

%  187.  On  a  trial  for  murder,  a  statement 
of  accused  made  shortly  before  the  killing  held 
admissible  to  show  the  state  of  his  mind.— 
Jay  v.  State  (Tex.  Cr.  App.)  449. 

|  190.  Evidence  that  deceased,  a  police  of- 
ficer, befcre  the  killing,  stated  that  he  was  going 
to  arrest  defendant,  held  inadmissible,  in  the  ab- 
sence of  any  evidence  that  defendant  heard  the 
remark.— Clark  v.  State  (Tex.  Cr.  App.)  179. 

§  193.  On  a  trial  for  murder,  evidence  of 
the  presence  of  decedent  and  of  the  fact  that 
a  weapon  was  taken  from  him  prior  to  the  kill- 
ing held  admissible,  in  view  of  evidence  that 
accused  saw  the  act. — Jay  v.  State  (Tex.  Cr. 
App.)  449.  . 

§  199.  On  a  trial  for  murder,  a  statement 
of  accused  made  shortly  before  the  killing  held 
admissible  to  show  the  state  of  his  mind. — 
Jay  v.  State  (Tex.  Cr.  App.)  449. 


For  cases  in  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date  ft  Indexes  see  same  topic  ft  section  ({)  NUMBER 


Digitized  by 


sustain  a  conviction  for  murder  in  the  first  de- 
gree—Wright v.  State  (Tex.  Cr.  App.)  458. 

8  257.  Evidence  held  to  justify  a  conviction 
of  assault  to  murder. — Williams  v.  State  (Tex. 
Cr.  App.)  421;  Neeley  v.  State  (Tex.  Cr.  App.) 
875. 


VUL  TRIAL. 

(B)  QUESTIONS  FOR  JURY. 

I  268.  A  stick  from  2%  to  3  feet  long  and 
about  an  inch  in  diameter  held  not  as  a  matter 
of  law  a  deadly  weapon— Renow  v.  State  (Tex. 
Cr.  App.)  174. 

(O  INSTRUCTIONS. 

8  286.  In  a  trial  for  homicide,  the  court  held 
required  to  charge  Pen.  Code  1895,  art.  676  (for- 
merly 571),  only  where  the  instrument  used  was 
of  necessity  and  as  a  matter  of  law  a  deadly 
weapon.— Renow  v.  State  (Tex.  Cr.  App.)  174. 

I  286.  In  a  prosecution  for  homicide,  an  in- 
struction as  to  intent  under  Pen.  Code  1895, 
art  717,  held  erroneous.— Grant  v.  State  (Tex. 
Cr.  App.)  481. 

i  290.  A  club  held  a  dangerous  and  deadly 
weapon  per  se.— State  v.  Dunn  (Mo.)  1179. 

|  290.  An  instruction  that  if  defendant  by 
"stamping,  kicking,  and  beating  deceased,"  etc., 
was  not  objectionable  in  the  use  of  the  word 
"stamping,"  which  was  but  another  form  of 
expressing  the  idea  that  defendant  kicked  de- 
ceased.—Grant  v.  State  (Tex.  Cr.  App.)  481. 

8  292.  On  a  trial  for  assault  to  murder,  an 
instruction  held  to  submit  the  issue  in  a  suffi- 
ciently favorable  manner  to  accused.— Neeley 
v.  State  (Tex.  Cr.  App.)  875. 

%  295.  Evidence  on  a  trial  for  murder  held 
not  to  warrant  an  instruction  on  cooling  time. 
—Jay  v.  State  (Tex.  Cr.  App.)  449. 

§  297.  Ordinarily  it  is  sufficient  to  submit  the 
case  after  defining  manslaughter  and  adequate 
cause,  and  inform  the  jury  that  in  determining 
whether  there  is  adequate  cause  they  may  look 
to  all  the  facts  in  evidence.— Renow  v.  State 
(Tex.  Cr.  App.)  174. 

8  300.  An  instruction  on  self-defense  held 
sufficient— State  v.  Dunn  (Mo.)  1179. 

I  300.  In  a  murder  case,  the  instructions,  in 
view  of  the  evidence,  held  to  have  properly  lim- 
ited the  right  of  self-defense.— State  v.  Dunn 
(Mo.)  1179. 

8  300.  Defendant  held  entitled  to  an  instruc- 
tion that  he  was  entitled  to  shoot  deceased  as 
long  as  it  reasonably  appeared  that  defendant 
was  in  danger  of  death  or  serious  bodily  injury 
at  the  deceased's  bands.— Clark  v.  State  (Tex. 
Cr.  App.)  179. 

8  300.  In  a  prosecution  for  homicide,  in- 
structions held  to  sufficiently  present  the  law  of 
self-defense.— Clark  v.  State  (Tex.  Cr.  App.)  179. 

8  300.  In  a  prosecution  for  killing  deceased 
while  he  was  about  to  use  a  pistol  as  a  firearm, 
the  court  erred  in  refusing  to  charge  the  sub- 
stance of  Pen.  Code  1893,  art  076.— Clark  v. 
State  (Tex.  Cr.  App.)  179. 

8  300.  The  refusal  to  give  a  special  charge,  in 
a  prosecution  for  homicide,  as  to  self-defense, 
held  proper.— Baggerly  v»  State  (Tex.  Cr.  App.) 
192.  » 

|  300.  Instructions  held  to  submit  the  issue 
of  self-defense  as  applied  to  the  doctrine  of 
threats.— Jay  v.  Staje  (Tex.  Cr.  App.)  449. 


tne  purpose  oi  aoanaoning  ine  aimcuity. — uer- 
den  v.  State  (Tex.  Cr.  App.)  485. 

8  300.  In  a  murder  case,  accused's  testi- 
mony, though  contradicted,  held  to  require  a 
charge  upon  Pen.  Code  1895,  art.  676,  relat- 
ing to  the  presumption  that  a  person  using  a 
weapon  calculated  to  produce  homicide  or 
maiming,  etc.,  intended  to  inflict  the  injury.— 
Duke  v.  State  (Tex.  Cr.  App.)  894. 

8  307.  In  a  prosecution  for  homicide,  the 
court  did  not  err  in  omitting  to  charge  on  sim- 
ple assault— Grant  v.  State  (Tex.  Cr.  App.) 
481. 

8  308.  In  a  prosecution  for  homicide,  an  in- 
struction on  murder  in  the  second  degree  held 
proper.— Clark  v.  State  (Tex.  Cr.  App.)  179. 

8  308.  In  a  prosecution  for  murder,  a  charge 
relating  to  murder  in  the  second  degree  held 
erroneous. — Cordono  v.  State  (Tex.  Cr.  App.) 


8  308.  In  a  prosecution  for  murder  whereii 
the  issue  of  accidental  meeting  and  killing  in 
a  sudden  transport  of  frenzy  and  jealousy  is 
presented,  it  is  indispensable  that  the  court  in 
view  of  the  plea  of  guilty  should  charge  tu« 
law  of  murder  in  the  second  degree  correctly. 
—Cordono  v.  State  (Tex.  Cr.  App.)  471. 

8  308.  A  special  charge  requested  by  ac- 
cused relating  to  murder  in  the  first  degree 
held  properly  refused  as  not  conforming  to  the 
facts.— Cordono  v.  State  (Tex.  Cr.  App.)  471. 

•8  308.  In  a  prosecution  for  murder,  held, 
that  the  court  should  hare  given  a  special  in- 
struction requested  by  accused  relating  to  mur- 
der in  the  first  degree.— Cordono  v.  State  (Tex. 
Cr.  App.)  471. 

8  308.  In  a  prosecution  for  murder,  held, 
that  a  requested  special  instruction  relating  to 
murder  in  the  first  degree  should  have  been 
given,  where  the  only  charge  given  in  relation 
to  the  matter  included  therein  was  the  usual 
charge  as  to  reasonable  doubt— Cordono  v. 
State  (Tex.  Cr.  App.)  471. 

8  308.  In  prosecutions  for  murder  in  the 
first  degree,  it  is  only  in  rare  cases  that  the 
court  should  not  charge  on  murder  in  the  sec- 
ond degree.— Crowell  v.  State  (Tex.  Cr.  App.) 
897. 

8  309.  An  instruction  defining  manslaughter 
held  not  prejudicially  erroneous. — Jay  v.  State 
(Tex.  Cr.  App.)  449. 

8  309.  If  accused,  on  trial  for  the  murder 
of  his  stepfather,  was  informed  and  believed 
that  deceased  had  struck  accused's  mother,  it 
would  be  adequate  cause,  requiring  the  charge 
of  manslaughter.— Stapleton  v.  State  (Tex.  Cr. 
App.)  866. 

X.  APPEAL  AHD  ERROR. 

8  340.  In  a  prosecution  for  assault  with 
Intent  to  murder,  a  charge,  if  erroneous,  held 
not  prejudicial.— Evans  v.  State  (Tex.  Cr.  App.) 
434. 

HOSPITALS. 

Railroad  hospitals,  surgeon  of  as  representa- 
tive of  railroad  company,  see  Railroads,  1 17. 

HOUSEBREAKING. 

See  Burglary. 
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HUSBAND  AND  WIFE. 

See  Divorce;  Marriage. 

Right  of  wife  to  complete  payment  for  pub- 
lic lands  entered  by  deceased  husband,  see 
Public  Lands,  g  173. 

Rights  of  survivor,  see  Descent  and  Distribu- 
tion, g  52;  Homestead,  8  137. 

X.  MUTUAL  BIGHTS,  DUTIES,  AND 
LIABILITIES. 

S  6.  Evidence  held  to  show  that  a  conveyance 
of  personal  property  by  a  husband  to  his  son 
was  a  genuine  transaction  not  in  fraud  of  the 
wife's  rights.— Lusse  v.  Lusse  (Mo.  App.)  114. 

HI.  CONVEYANCES,  CONTRACTS,  AND 
OTHER  TRANSACTIONS  BETWEEN 
HUSBAND  AND  WIFE. 

Right  of  surviving  husband  as  to  note  given 
to' wife  by  himself,  see  Descent  and  Distri- 
bution, |  52. 

V.  WIPE'S  SEPARATE  ESTATE. 

(A)  WHAT  CONSTITUTES. 

|  119.  A  husband,  who  executes  a  note  to 
his  wife  for  money  received  by  her  as  heir  of 
her  mother,  held  to  thereby  make  the  note  her 
separate  property.— Bennett  v.  Bennett's  Adm'r 
(Ky.)  372. 

|  121.  Land  paid  for  with  funds  of  the  wife 
is  a  part  of  her  separate  estate,  though  the 
deed  thereto  was  taken  in  the  husband's  name. 
— Ligon  v.  Wharton  (Tex.  Civ.  App.)  930. 

8  131.  That  a  grocery  store  was  conducted 
in  the  wife's  name,  and  the  bank  account  so 
kept,  held  sufficient  to  create  a  presumption  of 
ownership  by  her. — Johnson  v.  Johnson's  Adm'r 
(Ky.)  303. 

(B)  RIGHTS  AND  LIABILITIES  OP 
HUSBAND. 

|  135.  If  a  wife's  separate  funds  are  used  by 
her  husband  in  paying  for  land,  the  equitable 
title  to  the  extent  of  the  amount  paid  vested 
in  her,  and  she  is  entitled  to  have  a  resulting 
trust  in  her  favor  to  that  extent  established 
therein—  Heintz  v.  Heintz  (Tex.  Civ.  App.)  941. 

5  137.  Under  Sayles*  Ann.  Civ.  St.  1897, 
arts.  635,  and  2967.  the  husband  has  no  power 
to  convey  land  which  is  a  part  of  the  wife's 
separate  estate.— Ligon  v.  Wharton  (Tex.  Civ. 
App.)  930. 

I  145.  Though  Rev.  St.  1895,  art  2967, 
gives  the  husband  the  management  of  the 
wife's  estate,  it  does  not  authorize  him  to 
convert  it,  and,  if  he  misappropriates  and  con- 
verts her  separate  funds,  she  is  entitled  to 
judgment  therefor.— Heintz  v.  Heintz  (Tex.  Civ. 
App.)  941. 

(D)  CONVEYANCES  AND  CONTRACTS  TO 
CONVEY. 

Defectively  acknowledged  deed  of  married  wo- 
man as  color  of  title,  see  Adverse  Posses- 
sion, f  81. 

VX  ACTIONS. 

I  205.  Independent  of  a  wife's  suit  for  di- 
vorce and  custody  of  children,  she  can  sue  to 
recover  money  belonging  to  her  separate  es- 
tate wrongfully  converted  by  her  husband,  and 
also  to  have  a  resulting  trust  declared  in  her 
favor  in  land  held  by  him  in  his  own  name, 
paid  for  in  whole  or  in  part  out  of  her  separate 
funds.— Heintz  v.  Heintz  (Tex.  Civ.  App.)  941. 

I  205.  A  wite  may  sue  her  husband  for  her 
separate  property,  and  the  court  may  grant 
her  power  to  manage  and  control  it  where  it 
is  shown  that  there  has  been  a  permanent 


separation.— Heintz  v.  Heintz  (Tex.  Civ.  App.) 

VII.  COMMUNITY  PROPERTY. 

Accrual  of  action  on  bond  of  community  ad- 
ministrator, see  Limitation  of  Actions,  §  103. 

Effect  of  divorce  on  community  rights,  Bee 
Divorce,  5  322. 

Right  of  wife  to  complete  payment  and  take 
title  to  public  lands  purchased  by  husband 
as  dependent  on  community  interest,  see  Pub- 
lic Lands,  1 173. 

8  252.  Under  1  Gammell's  Laws,  p.  178 
(Act  Jan.  20,  1840,  {  4),  land  held  community 

Sroperty.— Phillips  v.  Palmer  (Tex.  Civ.  App.) 
11. 

8  254.  The  rights  acquired  under  a  tax  deed 
conveying  property  to  the  husband  was  com- 
munity property.— Callen  v.  Collins  (Tex.  Civ. 
App.)  546. 

I  254.  Land  purchased  by  the  husband  dur- 
ing marriage  is  part  of  the  community  estate. — 
Edwards  v.  White  (Tex.  Civ.  App.)  914. 

i  262.  Where  land  was  reciprocally  pos- 
sessed by  the  husband  and  wife  at  the  death 
of  the  husband,  the  presumption  under  Rev. 
St  1895,  art.  2969  (Act  Jan.  20.  1840.  8  12), 
was  that  the  property  was  community  property. 
—Phillips  v.  Palmer  (Tex.  Civ.  App.)  911. 

|  264.  Evidence  held  not  to  rebut  the  pre- 
sumption created  by  Rev.  St.  1895,  art  2969, 
that  property  was  community  property.— Phil- 
lips v.  Palmer  (Tex.  Civ.  App.)  911. 

f  270.  A  husband's  "lght  to  sue  for  money 
alleged  to  be  community  property  may  be  de- 
feated by  proof  under  a  general  denial,  that  it 
was  his  wife's  separate  property. — Michael  v. 
Babe  (Tex.  Civ.  App.)  565. 

XX.  ABANDONMENT. 

Law  authorizing  court  to  release  person  ac- 
cused of  abandonment  on  giving  security  for 
payment  for  support  of  wife  and  children 
as  delegation  of  legislative  power,  see  Con- 
stitutional Law,  {  61. 

Validity  of  statute  relating  to,  as  denial  of 
right  to  jury  trial,  see  Jury,  f  31. 

Validity  of  law  providing  for  payment  of  fine 
to  wife  and  children  as  appropriation  of 
state  funds  for  private  purposes,  Bee  States, 
I  119. 

IDEM  SONANS. 

See  Names,  §  16. 

IMPEACHMENT. 

Of  record,  see  Appeal  and  Error,  |  664. 
Of  witness,  see  Witnesses,  H  330-400. 

IMPLIED  CONTRACTS. 

See  Contribution;  Money  Received. 

IMPLIED  TENANCY. 

See  Landlord  and  Tenant,  {  7. 

IMPRISONMENT. 

See  Arrest;  Bail. 

Escape  of  prisoner,  see  Escape. 

Habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Allowance  or  recovery  of  compensation,  see 
Trespass  to  Try  Title,  8  63. 

Liens,  see  Mechanics'  Liens. 

Public  improvements,  see  Municipal  Corpo- 
rations, 88  303-568. 
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INADEQUATE  DAMAGES. 

Ground  for  new 'trial,  see  New  Trial,  f  76. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  Fraudulent  Con- 
veyances, {  64. 

INDEMNITY. 

See  Principal  and  Surety. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Against  particular  done*  of  person*. 
Bank  officers,  see  Banks  and  Banking,  (  85. 

For  particular  offense*. 

See  Forgery,  |  28;  Larceny,  |  40;  Perjury,  |§ 
19-26;  Rape,  §  20;  Threats,  §  5. 

Against  election  laws,  see  Elections,  i  328; 
Intoxicating  Liquors,  ft  223. 

Against  penal  laws  by  corporatiou,  see  Cor- 
porations, f  633. 

For  carrying  weapons,  see  Weapons,  |  17. 

IV.  FILING  AND  FORMAL  REQUI- 
SITES OF  INFORMATION  OR 

COMPLAINT. 

{  43.  An  indictment  which  is  returned  into 
open  court,  presented  to  the  court,  and  deposit- 
ed with  the  clerk,  is  in  contemplation  of  law 
filed.— State  v.  Jackson  (Mo.)  66. 

|  49.  The  use  of  the  word  "the"  before  the 
word  "authority"  in  the  beginning  clause  of 
an  information  held  not  objectionable. — Monroe 
v.  State  (Tex.  Cr.  App.)  479. 

V.  REQUISITES  AND  SUFFICIENCY 

OF  ACCUSATION. 

I  63.  In  a  prosecution  of  accused,  under  Kir- 
by  s  Dig.  {  1562,  as  an  accessory  after  the  fact 
to  the  crime  of  murder,  an  indictment  held  not 
defective  in  not  specifically  alleging  the  facts 
showing  that  accused  had  knowledge  of  the  com- 
mission of  the  crime,  where  it  alleged  that  he 
had  knowledge  thereof.— State  v.  Jones  (Ark.) 
154 ;  Same  v.  McCook,  Id. 

S  73.  An  information  for  fraudulent  regis- 
tration, alleging  that  defendant  procured  his 
registration  under  the  name  of  "Chas.  Conn," 
and  then  charging  that  he  signed  the  registers 
under  the  name  "Chas.  Cohn"  by  writing  the 
words  and  name  "Chas.  Cohen,"  held  fatally  de- 
fective for  repugnancy.— State  v.  Judd  (Alo.) 
780. 

I  79.  The  second  count  in  the  indictment 
held  not  materially  defective  for  misspelling  the 
word  "grand."— Gardner  v.  State  (Tex.  Cr. 
App.)  895. 

§  122.  In  a  prosecution  for  aggravated  as- 
sault, a  fatal  variance  held  to  exist  between  the 
complaint  and  the  information.— Moody  v.  State 
(Tex.  Cr.  App.)  196. 

i  122.  Held,  that  there  was  a  fatal  variance 
between  a  complaint  and  an  information  charg- 
ing accused  with  unlawfully  shooting  craps. — 
Johnson  v.  State  (Tex.  Cr.  App.)  893. 

VIII.  AMENDMENT. 

i  160.  The  proof  must  correspond  with  the 
allegations  of  the  indictment,  and  the  indict- 
ment cannot  be  amended  to  correspond  with  the 
proof.— Henderson  v.  State  (Ark.)  966. 


IX.  ISSUES,  PROOF,  AND  VARIANCE. 

In  prosecution  for  larceny,  see  Larceny,  f  40. 

|  171.  The  object  of  the  doctrine  of  Tari- 
ance  between  the  allegations  of  an  indictment 
and  the  proof  is  to  avoid  surprise. — Worsham 
v.  State  (Tex.  Cr.  App.)  439. 

XX.  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDER  BY 
VERDICT. 

I  196.  The  rale  that  the  hearing  of  illegal 
evidence  by  the  grand  jury  is  a  mere  irregular- 
ity waived  by  the  plea  of  not  guilty  held  not 
affected  by  the  fact  that  accused:  had  no  means 
of  finding  out,  until  after  the  trial,  the  charac- 
ter of  the  testimony  heard  by  the  grand  jury. 
— Latourette  v.  State  (Ark.)  411. 

i  196.  Under  Ktrby's  Dig.  {§  2203,  2204, 
the  failure  of  the  grand  jury  to  receive  legal 
evidence  in  finding  an  indictment  held  a  mere 
irregularity  waived  by  the  plea  of  not  guilty. 
—Latourette  v.  State  (Ark.)  411. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  set 

Bills  and  Notes,  «i  279-382. 
Of  filing  of  indictment,  see  Indictment  and 

Information,  §  43. 
On  insurance  policy,  see  Insurance,  |  150. 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  In- 
formation. 

INHERITANCE 

See  Descent  and  Distribution. 

INJUNCTION. 

Restraining  obstruction  of  passway,  see  Ease- 
ments, §  61. 

L  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

(B)  GROUNDS  OF  RELIEF. 

|  16.  It  is  always  necessary  to  exhaust  all 
legal  remedies  before  an  injunction  will  be 
granted.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shield 
(Tex.  Civ.  App.)  222. 

a.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(B)  PROPERTY,  CONVEYANCES,  AND  IN- 
CUMBRANCES. 

Jurisdiction  of  particular  court  as  affected  by 
title  to  realty  being  involved,  see  Courts,  { 
231. 

i  35.  An  action  held  one  to  restrain  tres- 
pass to  land,  under  Ky.  St.  §  23C1  (Russell's  St. 
}  17).— Bowling  v.  Breathitt  Coal,  Iron  &  Lum- 
ber Co.  (Ky.)  317. 

(  47.  In  a  suit  to  restrain  a  trespass  on  land, 
plaintiff  held  to  have  shown  title  to  the  land  in 
controversy,  authorizing  a  recovery.— Bowling 
v.  Breathitt  Coal,  Iron  &  Lumber  Co.  (Ky.)  317. 

(Q  CONTRACTS. 

8  59.  A  contestant  in  a  contest  by  a  news- 
paper for  increasing  its  subscribers  held  ts 
possess  an  adequate  remedy  at  law,  and  equity 
will  not  interfere.— McDaniel  v.  Orner  (Ark.) 

820. 
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V.  THE  CONTRACT  IK  GENERAL. 

(A)  NATURE,  REQUISITES,  AND 
VALIDITY. 

Contracts  to  Insure  grain  stored,  see  Ware- 
housemen, {  22. 

(B)  CONSTRUCTION  AND  OPERATION. 

§  150.  The  Indorsement  on  the  back  of  a  cer- 
tificate of  membership  and  policy  of  insurance 
must  be  construed  with  the  face  of  the  certif- 
icate.— Smoot  v.  Bankers'  Life  Ass'n  (Mo.  App.) 
719. 

Vffl.  CANCELLATION.  SURRENDER, 
ABANDONMENT,  OR  RESCIS- 
SION OF  POLICY. 

(  237.  The  rights  of  a  member  in  an  assess- 
ment life  insurance  company  and  of  his  bene- 
ficiaries in  the  event  of  the  company  unlawfully 
and  fraudulently  forfeiting  the  membership  de- 
termined.—Smoot  v.  Bankers'  Life  Ass'n  (Mo. 
App.)  719. 

IX.  AVOIDANCE  OF  POLICY  FOR  MIS- 

REPRESENTATION, FRAUD,  OR 
RREACH  OF  WARRANTY  OR 
CONDITION. 

(A)  GROUNDS  IN  GENERAL. 

f  264.  The  terms  "warranty"  and  "condition 
precedent"  are  used  interchangeably  in  insur- 
ance law,  and  iu  many  instances  an  insurance 
warranty  is  nothing  more  nor  less  than  a  con- 
dition precedent  to  the  taking  effect  of  a  con- 
tract, as  when  the  insured  warrants  the  premi- 
um will  be  paid  by  the  date  of  the  policy.— 
Salts  t.  Prudential  Ins.  Co.  (Mo.  App.)  714. 

I  264.  A  warranty,  In  the  law  of  insurance, 
is  not  matter  collateral  to  the  contract,  as  a 
representation  is,  but  is  parcel  of  the  contract, 
and,  in  the  absence  of  statute  to  the  contrary, 
invalidates  the  obligation  if  not  strictly  true. — 
Salts  t.  Prudential  Ins.  Co.  (Mo.  App.)  714. 

$  268.  A  warranty,  in  the  law  of  Insurance, 
Is  not  matter  collateral  to  the  contract,  as  a 
representation  is,  but  is  parcel  of  the  contract, 
and,  in  the  absence  of  statute  to  the  contrary, 
invalidates  the  obligation  if  not  strictly  true.— 
Salts  v.  Prudential  Ins.  Co.  (Mo.  App.)  714. 

(C)  MATTERS  RELATING  TO  PERSON 
INSURED. 

{  291.  Rev.  St  1899,  f  7890  (Ann.  St.  1906, 
p.  3746),  held  applicable  to  conditions  and  stip- 
ulations in  a  life  policy  as  well  as  to  misrep- 
resentations in  the  application  so  that  though 
Insured  was  not  in  sound  health  when  the  pol- 
icy was  delivered,  as  required  by  the  terms 
thereof,  it  was  not  thereby  avoided  unless  such 
ill  health  caused  or  contributed  to  the  loss. — 
Salts  v.  Prudential  Ins.  Co.  (Mo.  App.)  714. 

X.  FORFEITURE    OF    POLICY  FOR 

BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(B)  MATTERS  RELATING  TO  PROPERTY 
OR  INTEREST  INSURED. 

f  335.  Books  kept  by  insured,  held  a  suffi- 
cient compliance  with  a  provision  in  a  fire  pol- 
icy requiring  the  keeping  of  a  set  of  books  pre- 
senting a  complete  history  of  the  business  trans- 
acted.—Fields  v.  German-American  Ins.  Co. 
(Mo.  App.)  697;  Same  v.  Queen  Ins.  Co.  (Mo. 
App.)  700. 

(E)  NONPAYMENT  OP  PREMIUMS  OR 

ASSESSMENTS. 
|  349.    Under  the  certificate  of  membership 
issued  by  a  foreign  assessment  Insurance  com- 


pany, the  failure  of  the  member  to  pay  an  as- 
sessment held  to  operate  as  a  forfeiture  of  bis 
rights  of  membership.— Smoot  v.  Bankers'  Life 
Ass'n  (Mo.  App.)  719. 

I  349.  Where  parties  to  a  life  insurance  con- 
tract stipulate  for  forfeitures,  the  courts  must 
sustain  forfeitures  and  enforce  the  contract  in 
the  absence  of  fraod  or  misrepresentation.— 
Smoot  r.  Bankers'  Life  Ass'n  (Mo.  App.)  719. 

I  365.  An  assessment  Insurance  company  is- 
suing certificates  stipulating  for  forfeiture  for 
nonpayment  of  dues  held  entitled  to  refuse  to- 
reinstate  a  member  after  his  membership  had 
been  forfeited  for  nonpayment  of  dues.— Smoot 
▼.  Bankers'  Life  Ass'n  (Mo.  App.)  719. 


XX  ESTOPPEL,  WAIVER,  OR  AO: 
ME  NTS  AFFECTINGRIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

S  388.  A  provision  in  a  fire  policy  against 
other  insurance  held  waived.— Fields'  v.  German- 
American  Ins.  Co.  (Mo.  App.)  697;  Same  v. 
Queen  Ins.  Co.  (Mo.  App.)  700. 

§  388.  That  an  assessment  life  insurance 
company  issuing  policies  stipulating  for  forfei- 
tures for  nonpayment  of  dues  waived  the  right 
of  forfeiture  in  some  cases  does  not  estop  it 
from  exercising  the  right  in  another  case. — 
Smoot  v.  Bankers'  Life  Ass'n  (Mo.  App.)  719. 

§  390.  Sale  of  interest  of  one  member  of  a 
firm  to  his  partners,  held  not  a  ground  for  for- 
feiture of  a  fire  policy  on  the  firm's  goods  where 
no  forfeiture  is  declared  until  after  loss. — Fields 
v.  German- American  Ins.  Co.  (Mo.  App.)  697; 
Same  v.  Queen  Ins.  Co.  (Mo.  App.)  700. 

XIX  RISKS  AND  CAUSES  OF  LOSS. 

(B)  INSURANCE  OF  PROPERTY  AND 
TITLES. 

I  425.  A  bank  burglar  policy  construed,'  and' 
held  not  to  make  insurer  liable  for  a  certain 
loss. — Maryland  Casualty  Co.  v,  Ballard  County 
Bank  (KyJ  301. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

8  539.  Failure  to  present  proof  of  loss  with- 
in the  time  prescribed  by  the  terms  of  the  pol- 
icy works  a  forfeiture  of  the  policy.— American 
Fire  Ins.  Co.  v.  Haynie  (Ark.)  825. 

i  553.  An  assignee  of  a  claim  under  a  fire 
policy  held  not  defeated  by  false  swearing  by 
one  of  the  members  of  the  insured  firm  in  an 
action  on  the  policy.— Fields  v.  German-Amer- 
ican Ins.  Co.  (Mo.  App.)  697;  Same  v.  Queen 
Ins.  Co.  (Mo.  App.)  700. 

i  555.  A  failure  to  furnish  proof  of  loss,  as 
required  by  the  terms  of  the  policy,  may  be 
waived  by  the  insurer.— American  Fire  Ins.  Cow- 
v.  Haynie  (Ark.)  825. 

xvrrx  ACTIONS  ON  POLICIES. 

Instructions  excluding  or  ignoring  issues  for 
defenses,  see  Trial,  f  253. 

g  659.  In  an  action  on  a  life  insurance  pol- 
icy a  physician's  certificate  as  to  the  cause  of 
death,  not  referred  to  in  the  proofs  of  loss,  held 
inadmissible. — Salts  v.  Prudential  Ins.  Co.  (Mo. 
App.)  714. 

I  069.  An  instruction  as  to  the  effect  of  fail- 
ure to  furnish  proof  of  loss  held  properly  re- 
fused in  an  action  on  an  insurance  policy.— 
American  Fire  Ins.  Co.  v.  Haynie  (Ark.)  825. 

XX.  MUTUAL  BENEFIT  INSURANCE. 

(B)  THE  CONTRACT  IN  GENERAL. 

I  724.  Ky.  St.  1909,  I  679  (Russell's  St 
44(XM,  requiring  copy  of  the  application  to  be 
attached  to  a  certificate  of  life  insurance,  held 
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to  preclude  defendant  beneficiary  society  from 
relying  ou  false  statements  in  the  application, 
where  the  same  was  not  attached  to  the  certifi- 
cate.— Sovereign  Camp  of  Woodmen  of  the 
"World  v.  Salmon  (Ky.)  358. 

(E)  BENEFICIARIES  AND  BENEFITS. 
Necessity  of  denial  under  oath  of  execution  of 
instrument  changing  beneficiary,  see  Plead- 
ing, {  291. 

|  788.  Independently  of  Rev.  St.  1800,  { 
1417  (Ann.  8t  1006,  p.  1116),  held,  that  a 
member  of  a  mutual  benefit  society  who  had 
made  his  wife  sole  beneficiary  under  an  agree- 
ment that  she  should  pay  his  dues,  aud  that 
he  would  not  change  the  beneficiary,  could  sub- 
sequently make  his  daughter  a  beneficiary  of 

8 art  of  the  certificate. — Supreme  Council  of  the 
toyal  Arcanum  v.  Heltzman  (Mo.  App.)  628 

I  78S.  Under  Rev.  St  1800,  $  1417  (Ann. 
St,  1906,  p  1116).  held*  that  a  wife  who  in 
pursuance  of  au  agreement  with  her  husband 
that  she  should  be  the  sole  beneficiary  of  his 
mutual  benefit  certificate  In  consideration  of 
her  paying  his  dues  and  assessments  and  caring 
for  him  could  not  charge  the  proceeds  of  the 
certificate,  the  beneficiaries  of  which  had  been 
subsequently  changed  with  the  sums  so  ex- 
pended.—Supreme  Council  of  the  Royal  Ar- 
canum v.  Heitxman  (Mo.  App.)  628. 

(F)  ACTIONS  FOR  BENEFITS. 

Alternative  allegations  in  pleading,  see  Plead- 
ing, S  20. 

Disqualification  of  judge,  see  Judges,  §  43. 

Election  between  allegations  and  pleadings,  see 
Pleading,  §  360. 

Legal  or  equitable  nature  of  action  on  tender 
of  money  in  court  and  interpleader  by  claim- 
ant, see  Action,  §  25. 

Necessity  of  denial  under  oath  of  execution  of 
instrument  changing  beneficiary,  see  Plead- 
ing, |  291. 

I  810.  In  an  action  on  a  beneficial  certifi- 
cate, certain  evidence  held  insufficient  to- show 
a  violation  by  insured  of  a  provision  of  the 
certificate  relating  to  intemperance. — Sovereign 
Camp  of  Woodmen  of  the  World  t.  Salmon 
(Ky.)  858. 

I  810  la  an  action  on  a  beneficial  certifi- 
cate, evidence  held-  insufficient  to  show  that 
insured  committed  suicide,  in  violation  of  the 
terms  of  the  certificate.— Sovereign  Camp  of 
Woodmen  of  the  World  v.  Salmon  (Ky.)  358. 

|  810.  In  an  action  on  a  benefit  certificate 
by  the  beneficiary  named  in  the  certificate,  in 
which  a  person  claiming  as  a  beneficiary  inter- 
pleads for  the  amount  of  insurance  paid  into 
court,  evidence  construed,  and  held  to  sustain  a 
finding  that  the  change  of  beneficiaries  was 
made  when  testator  was  not  in  possession  of  all 
his  faculties,  and  procured  through  undue  influ- 
ence of  the  beneficiary.— Blood  v.  Sovereign 
Camp  W.  of  W.  (Mo  App.)  700. 

INTENT. 

Criminal,  see  Criminal  Law,  |  11. 
Frauduleut,  see  Fraudulent  Conveyances,  f  64. 

INTEREST. 

See  Usury. 

Disqualification  as  witness,  see  Witnesses,  § 
88. 

Effect  as  to  credibility  of  witness,  see  Wit- 
nesses, §§  370,  372. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  §  148. 


INTERLOCUTORY  JUDGMENT. 

Appealability,  see  Appeal  and  Error,  §§  80,  82. 

INTERPLEADER. 

Legal  or  equitable  nature  of  action,  see  Action, 
I  25. 

Pendency  of  other  action  as  ground  for  abate- 
ment, see  Abatement  and  Revival,  |  9. 

Pendency  of  other  proceeding  as  ground  for 
abatement,  see  Abatement  and  Revival,  f  8. 

X.  RIGHT  TO  INTERPLEADER. 

8  7  It  is  no  valid  objection  to  a  bill  of  in- 
terpleader that  a  particular  claimant  claims 
less  of  the  particular  funds  than  the  whole 
amount  tendered  into  court. — Rochelle  v.  Pa- 
cific Express  Co.  (Tex.  Civ.  App.)  543. 

I  8.  Where  a  reward  has  been  publicly  offer- 
ed to  any  one  who  will  furnish  evidence  to 
secure  the  arrest  and  conviction  of  an  unknown 
offender,  and  several  persons  separately  claim 
to  be  entitled  to  the  reward,  an  action  of  inter- 
pleader by  the  person  liable  for  the  reward  is 
proper  to  determine  who  is  entitled  to  it— 
Rochelle  v.  Pacific  Express  Co.  (Tex.  Civ.  App.) 
543. 

XL  PROCEEDINGS  AND  BELIEF. 

i  16.  The  equitable  remedy  of  interpleader 
is  recognized  in  Texas.— Rochelle  v.  Pacific  Ex- 
press Co.  (Tex.  Civ.  App.)  543. 

|  16.  Nature  of  proceedings  in  interpleader 
stated.— Rochelle  v.  Pacific  Express  Co.  (Tex. 
Civ  A.pp/>  143. 

9  22.  A  complainant  in  an  interpleader  suit 
may  enjoin  proceedings  in  another  court  against 
him  for  the  same  debt,  fund,  or  duty  that  the 
entire  litigation  may  be  drawn  into  one  princi- 
pal action. — Rochelle  v.  Pacific  Express  Co. 
(Tex.  Civ.  App.)  543. 

INTERPRETATION. 

Of  contract*,  instruments  or  judicial  act*  and 
proceeding*. 

See  Contracts,  §§  152-211;  Covenants,  {{  33, 
67;  Mortgages.  |{  07-163;  Sales,  5  S3;  Stat- 
utes, i§  181-263;  Wills,  H  449-700. 

Bill  of  lading,  see  Carriers,  |  53. 

By-laws  of  exchange,  see  Exchanges,  §  5. 

Contract  for  sale  of  realty,  see  Vendor  and 
Purchaser,  §  75. 

Instructions,  see  Trial,  §  205. 

Insurance  policy,  see  Insurance,  |  150. 

INTERROGATORIES. 

To  witnesses,  Bee  Depositions. 

INTERSTATE  COMMERCE. 

Regulation,  see  Commerce. 

INTERVENTION. 

In  actions  in  general,  see  Parties,  |  51. 

INTER  VIVOS. 

See  Gifts,  H  15,  49. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

X.  POWER  TO  CONTROL  TRAFFIC. 

Subject  and  title  of  statute  limiting  number  ot 
saloons,  see  Statutes,  |  120. 
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AND  ORDINANCES. 

8  15.  Texarkana  city  charter  (Sp.  Laws 
1907,  p.  823,  c.  104),  held  not  in  violation  of 
Const,  art.  16,  8  20.  on  the  ground  that  it  pro- 
hibits the  sale  of  intoxicating  liquors  without 
first  submitting  the  question  to  a  vote  of  the 
leople.— Ex  parte  Abrams  (Tex.  Cr.  App.)  883; 
Ix  parte  Clark  (Tex.  Cr.  App.)  892;  Ex  parte 
Parker,  Id. 

§  15.  Texarkana  city  charter  (Sp.  Laws 
1907,  p.  823,  c.  104),  limiting  the  number  of  sa- 
loons, held  a  valid  regulation  of  the  liquor  busi- 
ness, and  not  a  prohibitory  law. — Ex  parte 
Abrams  (Tex.  Cr.  App.)  883 ;  Ex  parte  Clark 
(Tex.  Cr.  App.)  892 ;  Ex  parte  Parker,  Id. 

§  20.  Kirby's  Dig.  8  5137,  authorizing  the 
destruction  of  liquor  kept  in  or  shipped  into 
any  prohibited  district  to  be  Bold  contrary  to 
law,  is  constitutional.— Lindley  &  Marshall  v. 
State  (Ark.)  987. 

III.  LOCAL  OPTION. 

8  36.  An  order  issued  under  Kirby's  Dig.  8 
5129,  held  not  invalidated  by  describing  the 
scboolhouse  as  located  on  block  23,  instead  of 
block  22.— Lindley  &  Marshall  v.  State  (Ark.) 
987. 

8  40.  Under  Kirby's  Dig.  8  5129,  the  fact 
that  areas  included  in  successive  prohibitory  or- 
ders overlap  each  other  does  not  render  the  sec- 
ond order  invalid,  and  the  revocation  of  the 
first  order  does  not  affect  the  second  order.— 
Lindley  &  Marshall  v.  State  (Ark.)  987. 

8  40.  Kirby's  Dig.  J  5129,  as  construed  by 
the  terms  of  section  7792,  held  to  apply  only 
to  the  territory  within  this  state. — Lindley  & 
Marshall  v.  State  (Ark.)  987. 

IV.  LICENSES  AND  TAXES. 

Applicability  of  general  statutes  of  limitation 
to  action  on  dealer's  bond,  see  Limitation  of 
Actions,  8  35. 

8  46.  The  levy  of  an  occupation  tax  on  liq- 
uor dealers  by  the  city  of  Texarkana  under  ex- 
isting ordinances,  continued  in  force  by  the 
city's  special  charter  of  1907  (Sp.  Laws  1907, 
p.  823,  c.  104),  in  the  same  amount  authorized 
by  the  Baskin-McGregor  law  (Laws  1907,  p. 
258,  c.  138),  held  proper.— Ex  parte  Abrams 
(Tex.  Cr.  App.)  883;  Ex  parte  Clark  (Tex. 
Cr.  App.)  892;  Ex  parte  Parker,  Id. 

8  69.  Refusal  of  a  liquor  license  on  the 
ground  that  the  place  where  it  is  proposed  to 
open  the  saloon  is  unsuitable  held  npt  an  abuse 
of  discretion.— Ex  parte  Abrams  (Tex.  Cr.  App.) 
883 ;  Ex  parte  Clark  (Tex.  Cr.  App.)  892 ;  Kx 
parte  Parker,  Id. 

8  72.  An  applicant  for  a  liquor  license  in  the 
city  of  Texarkana  held  not  entitled  to  a  license 
because  the  city  council  had  discriminated 
against  him  in  refusing  him  a  license  under  a 
provision  of  the  charter  which  it  had  violated 
in  other  instances.— Ex  parte  Abrams  (Tex.  Cr. 
App.)  883;  Ex  parte  Clark  (Tex.  Cr.  App.) 
892;  Ex  parte  Parker,  Id. 

8  82.  A  liquor  dealer's  liability  for  selling 
liquor  to  a  minor  is  statutory;  the  bond  being 
merely  security  for  its  enforcement. — Uillman 
v.  Gallagher  (Tex.  Civ.  App.)  505. 

8  85.  Under  Gen.  Laws  1901,  p.  314,  c.  136, 
an  action  cannot  be  maintained  on  a  liquor 
dealer's  bond  without  proof  that  it  had  been 
approved    and    filed.— Hillman    v.  Gallagher 

(Tex.  Civ.  App.)  505. 


V.  REGULATIONS. 

Operation  and  effect  of  general  Sund 

see  Sunday,  88  2,  5. 
Review  by  certiorari  of  order  for  pn 

propriety  of  remedy,  see  Certiorari,  f 

8  111.  Laws  1907t  p.  246,  c.  132,  pr 
the  keeping  of  a  disorderly  house  -n 
toxicatiug  liquors  are  sold  or  kept 
without  a  license,  is  applicable  in  loc 
territory,  as  well  as  in  other  territorj 
bnugh  v.  State  (Tex.  Cr.  App.)  423. 

8  130.  In  a  proceeding  on  a  petitio 
order  prohibiting  the  sale  of  intoxici 
uors,  etc.,  the  sole  question  before  i 
is  to  determine  whether  the  petition  ci 
majority  of  the  names  of  the  adult  iu 
of  the  district  named. — Douglas  v. 
(Ark.)  387. 

8  130.  One  not  a  party  .to  a  proce 
a  prohibition  order  cannot  contest  tl 
of  the  petition  or  appeal  from  the  orde 
las  v.  Hamilton  (Ark.)  387. 

VI.  OFFENSES. 

Subject  and  title  of  statute,  see  SI 
118. 

8  134.  "Intoxicating  liquor"  defi 
buthnot  v.  State  (Tex.  Cr.  App.)  478 

8  134.  That  liquor  is  popularly  kn 
medicine,  or  that  its  use  tor  a  bevera 
dered  undesirable  by  other  ingredients, 
prevent  it  from  being  an  intoxicati 
within  the  statute. — Arbuthnot  v.  St 
Cr.  App.)  478. 

8  134.  In  a  prosecution  for  viol 
local  option  law,  the  word  "intoxicant 
— Murry  v.  State  (Tex.  Cr.  App.)  4oi 

8  146.  One  held  not  guilty  of  sell 
without  a  license. — Fenix  v.  State  (. 

8  167.  One  who  aids  another  in  t 
whisky,  contrary  to  law,  is  guilty  aa 
pal,  no  matter  what  means  are  en: 
accomplish  the  sale. — Dale  v.  State  (. 

8  167.  One  who  assists  the  buyer 
whisky,  and  who  confines  bis  partic 
the  transaction  exclusively  to  the  bi 
not  to  the  selling,  is  not  guilty  of  ai 
where  there  is  no  statute  against  th< 
of  whisky. — Dale  v.  State  (Ark.)  38, 

8  167.  One  held  a  principal  in  a  s 
uor  without  a  license.— Dale  v.  St 


VIII.  CRIMINAL  FROSECV 

Assumption  by  judge  as  to  facts  in  in 

see  Criminal  Law,  8  701. 
Construction  and  effect  of  charge  ai 

see  Criminal  Law,  8  822. 
Documentary  evidence,  see  Crimint 

434. 

Election   between   different  transat 

Criminal  Law,  8  678. 
Evidence  of  other  offenses,  see  Crin 

§  372. 

Examination  of  jurors  as  to  prejud 
testimony  of  detectivet  see  Jury, 
Former  jeopardy,  see  Criminal  Law, 
Hearsay  evidence,  see  Criminal  Law- 
Judicial  notice,  see  Criminal  Law, 
Opinion  evidence,  see  Criminal  Law, 

§  198.  An  affidavit.  Jn  a  prosecuti 
lation  of  the  local  option  law  held 

Alexander  v.  State  (Tex.  Cr.  App.) 
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i  226.  Evidence,  in  a  prosecution  for  viola- 
tion of  the  local  option  law,  as  to  refusal  by 
accused  to  sell  intoxicating  liquor  at  other  times 
than  the  one  testified  to  by  the  prosecuting  wit- 
ness, held  inadmissible.— Scott  t.  State  (Tex. 
Cr.  App.)  196. 

{  226.  In  a  prosecution  under  Laws  1907, 
p.  246,  c.  132,  for  keeping  a  disorderly  house 
by  unlawfully  selling  intoxicating  liquors  there- 
in, the  character  of  the  house  may  be  shown 
by  evidence  of  its  general  reputation.— Bum- 
bangh  v.  State  (Tex.  Cr.  App.)  423. 

{  226.  Certain  testimony  held  admissible  in 
a  prosecution  for  violation  of  the  local  option 
law.— Reno  v.  State  (Tex.  Cr.  App.)  429. 

§  226.  Where  more  than  60  days  had  elaps- 
ed after  the  taking  effect  of  the  act  of  the  Thir- 
tieth Legislature  (Laws  1907,  p.  447,  c.  8)  in- 
hibiting a  contest  of  local  option  election  aft- 
er that  time  before  the  institution  of  a  prosecu- 
tion, held  not  error  to  receive  in  evidence  the 
order  of  the  commissioners'  court  putting  local 
option  into  effect.— Romero  v.  State  (Tex.  Cr. 
App.)  859. 

i  227.  Testimony  as  to  whether  a  person 
accused  of  violating  the  local  option  law  had 
been  a  saloon  keeper  held  admissible. — Joyce 
v.  State  (Tex.  Cr.  App.)  453. 

t  227.  Certain  testimony  in  a  prosecution 
for  illegally  selling  intoxicnting  liquor  held  ad- 
missible—Williams v.  State  (Tex.  Cr.  App.) 
882. 

{  229.  On  a 'prosecution  for  violation  of  the 
liquor  law,  held  not  error  to  have  excluded  the 
testimony  of  accused  that  he  did  not  intend  to 
sell  an  intoxicant. — Cotton  v.  State  (Tex^  Cr. 
App.)  432. 

i  236.  Evidence  held  to  support  a  convic- 
tion of  illegally  selling  Intoxicating  liquor.— 
Green  v.  State  (Tex.  Cr.  App.)  425. 

S  236.  In  a  prosecution  for  unlawfully  sell- 
ing intoxicating  liquors,  evidence  held-  not  to 
support  a  conviction— Bennett  v.  State  (Tex. 
Cr.  .App.)  433. 

J  286.  Evidence  held  to  support  a  conviction 
for  violation  of  the  local  option  law. — Williams 
v.  State  (Tex.  Cr.  App.)  882. 

$  239.  On  a  trial  for  selling  whisky  in  viola- 
tion of  law,  an  instruction  authorizing  an  ac- 
quittal on  the  jury  finding  oertaiu  facts  held 
properly  refused.— Dale  v.  State  (Ark.)  389. 

.  I  239.  On  a  prosecution  for  violation  of  the 
liquor  law,  the  refusal  of  a  requested  instruc- 
tion held  not  error.— Cotton  v.  State  (Tex.  Cr. 
App.)  432. 

§  239.  On  a  prosecution  for  a  violation  of 
the  local  option  law,  a  requested  instruction 
held  properly  refused  as  not  sustained  by  the 
evidence. — Cotton  v.  State  (Tex.  Cr.  App.)  432. 

S  239.  In  a  trial  violating  the  local  option 
law,  a  charge  defining  "Intoxicating  liquor" 
held  erroneous.— Murray  v.  State  (Tex.  Cr. 
App.)  437. 

i  239.  An  instruction  in  a  prosecution  for 
violating  the  local  option  law  held  not  errone- 
ous.—Joyce  v.  State  (Tex.  Cr.  App.)  453. 

.  8  239.  In  a  prosecution  for  illegally  selling 
intoxicating  liquors,  a  requested  charge  held 
improperly  refused— Arbuthnot  v.  State  (Tex. 
Cr.  App.)  478. 

{  239.  In  a  prosecution  for  selling  liquor  to 
a  minor  in  violation  of  the  Baskin-McGregor 
law.  Gen.  Laws  30th  Leg.  1907,  p.  260,  c.  138, 
»  19,  held  error  to  refuse  a  charge  presenting 
the  issue  of  want  of  knowledge  of  accused  that 


give  a  charge  held  not  erroneous,  in  view  of 
the  issues  and  instructions.— Smith  v.  State 
(Tex.  Cr.  App.)  881. 

I  239.  On  a  trial  for  selling  whisky  in  viola- 
tion of  the  local  option  law,  an  instruction  held 
to  submit  the  issues  without  defining  an  in- 
toxicant.—Smith  v.  State  (Tex.  Cr.  App.x  881. 

5  239.  Where,  on  a  trial  for  violating  the 
local  option  law,  the  question  is  whether  or  not 
the  liquor  sold  is  an  intoxicant,  the  court  must 
in  its  instructions  define  an  intoxicant;  but, 
where  whisky  is  sold,  it  is  not  necessary  to  de- 
fine an  intoxicant— Smith  v.  State  (Tex.  Cr. 
App.)  881. 

ISSUES. 

In  civil  actions,  see  Pleading,  J  376. 

In  criminal  prosecutions,  see  Indictment  and 

Information,  §  171. 
Presented  for  review  on  appeal,  see  Appeal 

and  Error,  ff  171,  174. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  Crim- 
inal Law,  {§  186,  187. 

JOHNSON  GRASS. 

Accrual  of  cause  of  action  for  damages  for 
failure  to  cut,  see  Limitation  of  Actions,  f  55. 

Accrual  of  cause  of  action  for  penalty  for  fail- 
ure to  cut,  see  Limitation  of  Actions,  f  59. 

Duty  of  railroad  company  as  to  destruction  of, 
see  Agriculture,  §  8. 

JOINDER. 

Of  parties  in  civil  actions,  see  Parties,  8  32. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 

Mandamus  to  judge,  see  Mandamus,  J  31. 

Purchase  of  land  Dy  county  judge  under  execu- 
tion on  judgment  in  favor  of  county  as  rais- 
ing constructive  trust  for  county,  see  Trusts, 
i  84. 

Right  of  county  judge  acting  as  member  of  com- 
missioners' court  to  purchase  land  under  ex- 
ecution in  favor  of  county,  see  Execution,  § 
228. 

Rights  of  bona  a  fide  purchasers  from  county 
judge  making  illegal  purchase  of  land  under 
execution  on  judgment  in  favor  of  county,  see 
Vendor  and  Purchaser,  f  226. 

IV.  DISQUALIFICATION  TO  ACT. 

I  43.  A  judge  holding  a  benefit  certificate 
in  a  mutual  benefit  society  held  disqualified  to 
preside  in  an  action  against  the  society.— Sov- 
ereign Camp,  Woodmen  of  the  World,  v.  Hale 
(Tex.  Civ.  App.)  539. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  S§ 
91,  117. 

Effect  as  curing  defects  in  pleadings,  see  Plead- 
ing, §§  430,  433. 

Jurisdiction  of  district  court  to  restrain  judg- 
ment of  county  court,  see  Courts,  §  480. 

On  pleading,  see  Pleading.  8  343. 
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In  action*  by  or  againtt  particular  dalle*  of 
pertom. 

Partners,  see  Partnership,  |  344. 

In  particular  civil  action*  or  proceeding*. 
See  Divorce,  gf  320,  322;    Garnishment,  | 

175 ;  Trespass  to  Try  Title,  |  47. 
For  loss  of  injuries  to  live  stock  shipment,  see 

Carriers,  |  230. 
In  justice  court,  see  Justices  of  the  Peace,  M 

122-128. 

On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  §§  1122-1194. 
To  set  aside  foreclosure  sale,  see  Mortgages, 

1369. 

Review. 
See  Appeal  and  Error. 

X.  MATURE  AND  ESSENTIALS  IS 
GENERAL. 

I  18.  A  petition  to  set  aside  a  sale  of  cor- 
porate stock  on  the  ground  of  f  raud  and  deceit 
held  sufficient  to  support  a  judgment  for  plain- 
tiff.—Keisel  v.  Winsor  (Mo.  App.)  1186. 

H.  BY  CONFESSION. 

i  44.  In  its  infancy,  a  warrant  of  attorney 
with  power  to  confess  judgment  was  purely  a 
question  of  practice.  Later  it  assumed  the  role 
of  security  for  debt.— First  Nat  Bank  v.  White 
(Mo.)  30. 

I  45.  A  warrant  of  attorney  with  power  to 
confess  judgment  held  to  be  invalid,  as  against 
the  public  policy  of  the  state.— First  Nat.  Bank 
v.  White  (Mo.)  36.  . 

I  45.  Rev.  St.  1899.  ||  789-792  (Ann.  St. 
1906,  pp.  755-757),  held  to  fully  cover  the  mode 
and  manner  of  entering  judgment  by  confession 
on  warrant  of  attorney,  and  to  abrogate  the 
common  law  on  .that  subject,  so  that  a  warrant 
of  attorney  which  does  not  comply  with  the 
statute  will  not  authorise  entry  of  judgment 
thereunder.— First  Nat.  Bank  v.  White  (Mo.)  36. 

I  46.  A  power  in  a  warrant  of  attorney  to 
confess  judgment  should  be  construed  with 
minute  strictness,  and  the  proceedings  thereun- 
der, if  valid  at  all,  must  be  within  the  strict 
letter  of  the  warrant  of  attorney.— First  Nat. 
Bank  v.  White  (Mo.)  36.  . 

I  64.  Where,  under  a  warrant  of  attorney 
authorising  the  confession  of  judgment,  the 
court  enters  a  judgment  which  appears  on  its 
face  to  have  been  entered  after  a  trial  in  which 
evidence  was  heard,  the  judgment  is  invalid- 
First  Nat.  Bank  v.  White  (Mo.)  36. 

m.  ON  CONSENT,  OFFER,  OR  AD- 
MISSION. 

|  72.  Constitution  held  not  to  forbid  com- 
promise of  an  unliquidated  demand  for  taxes, 
and  a  judgment  upon  an  agreed  stipulation  of 
facts  will  not  be  disturbed. — Commonwealth  v. 
Southern  Pac.  Co.  (Ky.)  313. 

IV.  RY  DEFAULT. 

(A)  REQUISITES  AND  VALIDITY. 

|  134.  While  a  defanlt  judgment  imports  the 
truth  of  every  material  allegation  of  fact  in  the 
petition,  inferences  cannot  be  indulged  beyond 
this.— United  States  Fidelity  &  Guaranty  Co. 
v.  Jasper  (Tex.  Civ.  App.)  1145. 

VL  ON  TRIAL  OF  ISSUES. 

(A)  RENDITION,  FORM,  AND  REQUI- 
SITES IN  GENERAL. 

f  194.  Where,  in  an  action  for  land  sold,  de- 
fendants sought  by  cross-action  Judgment  against 
the  plaintiffs  only  as  a  condition  precedent  to 
plaintiff's  recovery  of  the  land,  the  award  of  the 


land  to  plaintiff  unconditionally  was  equivalent 
to  an  express  finding  against  them.— Crain  v. 
National  Life  Ins.  Co.  of  United  States  (Tex. 
Civ.  App.)  1098. 

I  194.  Where  a  defendant  sued  for  debt 
pleads  in  reconvention  for  damages,  the  general 
verdict  in  favor  of  plaintiff,  and  judgment  in 
accordance  therewith,  finally  disposes  of  all 
matters  in  issue.— Crain  v.  National  Life  Ins. 
Co.  of  United  States  (Tex.  Civ.  App.)  1098. 

I  194.  Where  a  plaintiff  seeks  relief  under 
several  causes  of  action,  and  verdict. is  on  one 
without  mentioning  others,  and  the  judgment 
conforms  thereto,  held  to  dispose  of  all  other 
causes  of  action  the  same  as  if  expressly  disal- 
lowed.—Crain  v.  National  Life  Ins.  Co.  of  Unit- 
ed State*  (Tex.  Civ.  App.)  1098. 

I  194.  In  an  action  to  recover  land  sold, 
the  verdict  and  judgment  in  favor  of  plaintiff 
for  land  unconditionally  held  conclusive  of  all 
issues.— Crain  v.  National  Life  Ins.  Co.  of 
United  States  (Tex.  Civ.  App.)  1098. 

(C)  CONFORMITY  TO  PROCESS,  PLEAD- 
INGS, PROOFS,  AND  VERDICT 
OR  FINDINGS. 

I  248.  The  specific  finding  on  which  a  judg- 
ment is  based  being  unsupported  by  the  evi- 
dence, the  judgment  is  erroneous.— White  v.  Mc- 
Cullough  (Tex.  Civ.  App.)  1093. 

|  251.  In  an  action  to  recover  lands,  allega- 
tions showing  plaintiff's  right  to  recover  the 
entire  survey  cannot  sustain  a  judgment  for 
the  whole,  when  the  petition  expressly  limits 
the  claim  asserted  to  an  undivided  three-fourths 
of  the  survey. — Neyland  v.  Craig  (Tex.  Civ. 
App.)  638. 

I  251.  A  judgment  in  trespass  to  try  title 
held  to  be  within  the  pleadings.— Hackbarth  n. 
Gordon  (Tex.  Civ.  App.)  591. 

XX.  OPENING  OR  VACATING. 

I  338.  A  motion  lies  to  set  aside  a  judgment 
procured  by  fraud,  though  a  bill  in  equity  ot 
a  writ  of  error  coram  nobis  also  lies. — Graff  v, 
Dougherty  (Mo.  App.)  66L 

X.  EQUITABLE  RELIEF. 

(A)  NATURE  OF  REMEDY  AND 
GROUNDS. 

|  423.  A  judgment  will  not  be  enjoined  tot 
errora  of  law.— New  York  Chemical  Co.  v. 
Spell  Bros.  (Tex.  Civ.  App.)  579. 

(B)  JURISDICTION  AND  PROCEEDINGS. 
Conclusions  in  pleading,  see  Pleading,  |  8. 

{  459.  A  temporary  restraining  order  against 
a  judgment  is  properly  dissolved,  when  heard 
on  bill  and  answer  denying  all  the  material  al- 
legations of  the  verified  bill. — New  York  Chem- 
ical Co.  v.  Spell  Bros.  (Tex.  Civ.  App.)  579. 

I  460.  An  injunction  against  a  judgment 
denied,  where  plaintiff's  bill  failed  to  allege  the 
facta  constituting  his  defense. — New  York 
Chemical  Co.  v.  Spell  Bros.  (lex.  Civ.  App.) 
5f9. 

I  462.  A  bill  to  enjoin  a  judgment  held  prop- 
erly dismissed,  where  no  request  was  made  to 
retain  the  case  for  trial  after  a  hearing  on  bill 
and  answer.— New  York  Chemical  Co.  v.  Spell 
Bros.  (Tex.  Civ.  App.)  579. 

XX.  COLLATERAL  ATTACK. 

(A)  JUDGMENTS  IMPEACHABLE  COL 
LATERALLY. 

|  475.  The  county  court  is  one  of  general 
jurisdiction  in  probate  matters,  and  its  judg- 
ment in  the  administration  of  a  decedent's  e»- 
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bite  is  not  open  to  collateral  attack.— Edwards 
v.  Gates  (Tex.  Civ.  App.)  585. 

XIV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(O  MATTERS  CONCLUDED. 

1  743.  A  partition  decree  awarding  land 
sued  for  to  one  of  the  heirs  who  had  conveyed 
his  interest  by  a  deed  of  trust  held-  admissible 
in  trespass  to  try  title  by  the  purchaser  to  re- 
cover the  land  so  set  off. — Anderson  v.  Casey- 
Swasey  Co.  (Tex.  Civ.  App.)  018. 

XVTX  FOREIGN  JUDGMENTS. 

I  824.  A  judgment  in  Missouri  against  a 
garnishee  is  a  good  defense  to  the  garnishee, 
when  sued  by  the  principal  defendant  in  Ar- 
kansas, under  Rev.  St  U.  S.  5  905  (U.  8.  Comp. 
St  1901.  p.  677),  relating  to  the  effect  of  judg- 
ments of  courts  of  other  states,  though  it  does 
not  appear  that  the  judgment  has  been  paid.— 
St.  Louis  Southwestern  Ry.  Co.  v.  Vanderberg 
(Ark.)  993. 

XIX.  SUSPENSION.  ENFORCEMENT, 
AND  REVIVAL. 

Effect  of  application  for  new  trial,  see  New 
Trial,  |  l£ 

§  870.   Under  Rev.  St.  1899,  §  3715  (Ann.  St 


1906,  p.  2083),  a  scire  facias  proceeding  to  re- 
vive the  lien  of  a  judgment  is  not  the  institu- 
tion of  a  new  suit— Rick  v.  Vaughn  (Mo.  App.) 
618. 

XXL  ACTIONS  ON  JUDGMENTS. 

(A)  DOMESTIC  JUDGMENTS. 

Amendment  of  pleading  setting  up  new  cause 
of  action,  see  Pleading,  I  248. 

I  913.  Under  Rev.  St  1899,  |  592  (Ann.  St. 
1906,  p.  612),  a  petition  must  be  construed  as 
stating  a  cause  of  action  on  a  judgment,  and 
not  as  a  scire  facias  proceeding  under  section 
3715  (page  2083)  to  revive  the  judgment— Bick 
v.  Vaughn  (Mo.  App.)  618. 

XXII.  PLEADING  AND  EVIDENCE  OF 
JUDGMENT  AS  ESTOPPEL  OB 
DEFENSE. 

i  955.  In  a  suit  to  partition  land,  which  had 
been  awarded  by  an  agreed  judgment  in  a  suit 
to  recover  the  land  to  representatives  of  dece- 
dent's children  and  one  who  held  through  a  part 
of  them,  evidence  held  not  to  sustain  a  finding 
that  seven  of  decedent's  children  were  repre- 
sented by  heirs  in  the  suit  in  which  the  agreed 
judgment  was  entered.— LaRrie  v.  McKim  (Tex. 
Civ.  App.)  1083. 

t  956.  A  defendant  in  trespass  to  try  title 
under  a  third  person  who  recovered  judgment  for 
the  land  in  a  suit  between  himself  and  the  pat- 
entee of  the  state  must  show  that  the  third  per- 
son recovered  by  reason  of  the  title  of  the  pat- 
entee, or  the  judgment  cannot  be  received  in 
evidence.— Hamman  v.  Presswood  (Tex.  Civ. 
App.)  1052. 

i  956.  A  judgment  held  ambiguous,  so  that 
extrinsic  evidence  should  have  been  admitted  to 
show  its  real  meaning.— La  Brie  v.  McKim  (Tex. 
Civ.  App.)  1083. 

JUDICIAL  NOTICE. 

In  criminal  prosecntions,  see  Criminal  Law, 
}  304. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  Executors  and 

Administrators,  SS  338,  393. 
On  execution,  see  Execution,  K  228-312. 


Purchase  by  county  judge  under  execution  on 
judgment  in  favor  of  county  as  raising  con- 
structive trusts  for  county,  see  Trusts,  f  84. 

Rights  of  bona  fide  purchasers  from  purchasers 
at^udicial  sale,  see  Vendor  and  Purchaser, 

JURISDICTION. 

Amount  in  controversy,  see  Appeal  and  Error, 
i  46. 

Effect  of  appearance,  see  Appearance. 

Juritdiction  of  particular  actions  or  proceed- 
ing*. 

See  Prohibition,  f  17. 

For  relief  against  judgment  see  Judgment,  H 
459-462. 

Juritdiction  of  particular  classes  of  person*. 
Railroad  company,  see  Railroads,  f  22. 

Special  juritdiction*  and  juritdiction*  of  partic- 
ular classes  of  courtt. 

See  Courts. 

Appellate  jurisdiction,  see  Appeal  and  Error, 
§§  19,  20. 

Justices'  courts  in  civil  cases,  see  Justices  of 
the  Peace,  |  58. 

JURY. 

See  Grand  Jury. 

Custody  and  conduct  see  Criminal  Law,  ||  863, 

864 ;  Trial,  SI  307,  312. 
Instructions  in  civil  actions,  see  Trial,  H  188- 

296. 

Instructions  in  criminal  prosecutions,  see  Crim- 
inal Law,  H  770-823. 

Questions  for  jury  in  civil  actions,  see  Trial, 
U  136-142. 

Questions  for  jury  in  criminal  prosecutions, 

see  Criminal  Law,  §8  741-766. 
Submission  of  issues  to  jury  in  equitable  action, 

see  Equity,  U  380,  381. 
Taking  case  or  question  from  jury  at  trial,  see 

Trial,  SS  136-156. 
Verdict  in  civil  actions,  see  Trial,  55  330,  335. 

EL  BIGHT  TO  TRIAL  BY  JURY. 

|  81.  Laws  1907,  p.  133,  c  62,  punishing 
abandonment  of  wife  and  children,  held  invalid, 
as  depriving  accused  of  the  constitutional  right 
to  trial  by  jury.— Ex  parte  Smythe  (Tex.  Cr. 
App.)  200;  Waller  v.  State  (Tex.  Cr.  App.) 
207;  Phillips  v.  Same,  Id.;  Schneider  v.  Same, 
Id.;  Adams  v.  Same  (Tex.  Cr.  App.)  208. 

tU.  QUALIFICATIONS  OF  JURORS 
AND  EXEMPTIONS. 

8  53.  Statement  as  to  disqualification  of  a 
juror  under  Act  August  18,  1876,  for  service 
during  the  preceding  six  months.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Hood  (Tex.  Civ.  App.) 
236. 

IV.  SUMMONING,  ATTENDANCE,  DIS- 

CHARGE, And  compen. 
SATION. 

f  58.  Acts  30th  Leg.  1907,  p.  269,  c.  139, 
relating  to  the  drawing  of  jurors  in  counties 
containing  cities  of  30,000  or  more  population, 
held  valid.— Halsford  v.  State  (Tex.  Cr.  App.) 
193. 

V.  COMPETENCY  OF  JURORS,  CHAL- 

LENGES. AND  OBJECTIONS. 

I  95.  That  a  part  of  the  panel  had  sat  in  an- 
other local  option  case,  in  which  the  verdict  of 
guilty  was  founded  upon  the  testimony  of  one 
who  was  also  a  witness  in  the  present  case,  held 
not  to  render  the  jury  incompetent— Bailey  v. 
State  (Tex.  Cr.  App.)  419. 
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f  181.  In  a  prosecution  for  illegally  telling 
liquor,  it  was  not  error  to  permit  a  private 
prosecuting  attorney  to  ask  the  jury  concerning 
their  attitude  towards  testimony  of  detectives, 
that  he  might  intelligently  exercise  his  peremp- 
tory challenges.— Morrow  v.  State  (Tex.  Or. 
App.)  491. 

JUSTICES  OF  THE  PEACE. 

IH.  CIVTL  JURISDICTION  AND  AU- 
THORITY. 

§  58.  Where,  in  replevin  before  a  justice, 
the  record  does -not  show  jurisdiction  under  Rev. 
St.  1899,  f  3839  (Ann.  St.  1906,  p.  2128),  the 
appearance  of  the  parties  and  going  to  trial 
on  the  merits  does  not  waive  the  defect. — Grant 
v.  Stubblefield  (Mo.  App.)  047. 

TV.  PROCEDURE  IN  CIVIL  CASES. 

Review  of  ruling  on  ore  tenus  motion  for  leave 
to  amend  statement  as  dependent  upon  bill 
of  exceptions,  see  Appeal  and  Error,  f  644. 

i  84.  Where,  in  replevin  before  a  justice,  the 
record  does  not .  show  jurisdiction  under  Rev. 
St.  1899,  {  3839  (Ann.  St.  1906,  p.  2128),  the 
appearance  of  the  parties  and  going  to  trial  on 
the  merits  does  not  waive  the  defect. — Grant  v. 
Stubblefield  (Mo.  App.)  647. 

i  84.  Certain  facts  held  to  constitute  an  ap- 
pearance of  counsel  and  to  be  tantamount  to  an 
acceptance  of  service  or  waiver  thereof. — Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Shield  (Tex.  Civ.  App.) 
222. 

{  91.  In  an  action  in  justice's  court  for  debt, 
a  statement  sufficiently  definite  to  inform  de- 
fendant of  the  nature  of  the  demand  and  to 
bar  another  action  on  the  same  account  is  suf- 
ficient.—Union  Brewing  Co.  v.  Ehlhardt  (Mo. 
App.)  1193. 

§  122.  A  plaintiff  in  justice's  court  held 
guilty  of  fraud  in  the  act  of  procuring  a  judg- 
ment authorizing  the  court  to  set  it  aside.— 
Graff  v.  Dougherty  (Mo.  App.)  661. 

i  127.  That  the  court  ignoring  an  agreement 
of  counsel  to  postpone  the  hearing,  of  a  case 
rendered  judgment  in  contravention  thereof 
held  not  sufficient  reason  for  setting  aside  the 
judgment.— Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Shield 
(Tex.  Civ.  App.)  222. 

i  127.  A  justice  held  to  have  had  power  to 
set  aside  an  order  granting  a  new  trial  and  to 
render  judgment  without  again  hearing  the  ev- 
idence—Jones v.  Curtis  (Tex.  Civ.  App.)  530. 

I  128.  A  party  held  not  entitled  to  an  injunc- 
tion restraining  a  justice  of  the  peace  on  the 
ground  that  he  had  not  exhausted  his  legal  rem- 
edy.—Jones  v.  Curtis  (Tex.  Civ.  App.)  530. 

S  128.  Facta  which  must  be  shown  by  one  to 
entitle  him  to  an  injunction  restraining  proceed- 
ings under  a  judgment  of  a  justice,  stated. — 
Jones  v.  Curtis  (Tex.  Civ.  App.)  530. 

§  128.  Where  a  judgment  in  a  justice  court 
is  for  more  than  $20,  and  is  appealed  and  tried 
<le  novo  in  the  county  court,  the  district  court 
will  not  enjoin  the  judgment  for  errors  commit- 
ted by  the  justice.— New  York  Chemical  Co.  v. 
Spell  Bros.  (Tex.  Civ.  App.)  579. 

i  135.  A  judgment  entered  by  a  justice  of 
the  peace  held  sufficient  to  support  an  execu- 
tion.—Jones  v.  Curtis  (Tex.  Civ.  App.)  530. 


V.  REVIEW  OF  PROCEEDINGS. 

(A)  APPEAL  AND  ERROR. 

Review  as  dependent  on  bill  of  exceptions,  see 
Appeal  and  Error,  {  544. 

|  159.  Bond,  on  appeal  by  one  defendant 
from  a  judgment  of  a  Justice  against  bim  alone 


should  have  run  under  Rev.  St  1895,  art  1670, 
to  plaintiff  and  the  other  defendant — Hall 
Music  Co.  v.  Hall  (Tex.  Civ.  App.)  904. 

f  169.  By  the  word  "appellee,"  as  used  in 
Rev.  St  1895,  art  1670,  is  meant  the  party 
against  whom  the  appeal  is  taken;  that  ia  to 
say,  the  party  who  has  an  interest  adverse  to 
setting  aside  the  judgment.— Hall  Music  Co.  v. 
Hail  (Tex.  Civ.  App.)  904. 

I  174.  The  defense  of  limitations  ia  not  a 
new  cause  of  action  within  Kirby's  Dig.  f  4082, 
and  may  be  allowed  for  the  first  time  on  ap- 
peal from  a  justice's  court— Meddock  v.  Wil- 
liams (Ark.)  842. 

t  174.  Under  Rev.  St  1899,  i  4079  (Ann. 
St  1906,  p.  2223),  amendments  may  be  allow- 
ed in  the  circuit  court,  where  the  original  state- 
ment of  the  cause  of  action  filed  before  the 
justice  of  the  peace  is  insufficient  to  support  a 
judgment— Union  Brewing  Co.  v.  Ehlhardt  (Mo. 
App.)  1193. 

JUSTIFICATION. 

Of  actionable  words,  see  Libel  and  Slander, 
I  62. 

Of  homicide,  see  Homicide,  |  112. 


KNOWLEDGE. 

ter  of  pul 

LAND. 


Of  libelous  character  of  publication,  see  Libel 
and  Slander,  |  62. 


See  Public  Lands. 

LANDLORD  AND  TENANT. 

Leases  of  street  railroads,  see  Street  Railroads. 
§  78. 

Railroad  leases,  see  Railroads,  §  139. 

I.  CREATION  AND  EXISTENCE  OF 

THE  RELATION. 

I  7.  Claimants  of  certain  land,  part  of  a 
larger  tract,,  held  vendees,  and  not  tenants,  ot 
the  holder  of  the  legal  title. — Emporia  Lumber 
Co.  v.  Tucker  (Tex.  Civ.  App.)  1082. 

II.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 

(A)  REQUISITES  AND  VALIDITY. 

Self-serving  declarations  as  evidence  aa  to  va- 
lidity, see  Evidence,  §  27L 

S  28.  If  defendant  signed  a  lease  at  the 
solicitation  of  the  landlord's  agents  only  to 
facilitate  its  transfer  to  another,  be  would  not 
be  liable  thereon.— Johnson  v.  llulett  (Tex.  Civ. 
App.)  257. 

(B)  CONSTRUCTION  AND  OPERATION. 

§  48.  The  rule  for  computation  of  damages 
for  breach  of  a  contract  to  lease  stated. — Graves 
v.  Brownson  (Tex.  Civ.  App.)  660. 

VIII.  RENT  AND  ADVANCES. 

(A)  RIGHTS  AND  LIABILITIES. 

I  200.  A  tenant  by  the  month  holding  over 
is  liable  for  the  whole  month's  rent,  though  he 
has  no  lease.— Johnson  v.  Hulett  (Tex.  Civ. 
App.)  257. 

(B)  ACTIONS. 
Documentary  evidence,  see  Evidence,  §  867. 
Hearsay  evidence,  see  Evidence,  $  317. 

I  230.  Landlord  suing  on  an  express  contract 
could  not  recover  for  use  and  occupation  nor 
un  a  verbal  promise  to  pay '  rent — Johnson  v. 
Hulett  (Tex.  Civ.  App.)  257. 
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8  245.  A  landlord,  who  furnishes  supplies  to 
enable  the  tenant  to  make  a  crop,  is  entitled  to 
a  lien  for  the  price  thereof,  and  It  is  immate- 
rial whether  the  tenant  could  or  could  not  have 
made  the  crop  without  them.— Ferniman  v.  Now- 
lin  (Ark.)  878. 

I  246.  Under  Rev.  St  1893,  art.  3251,  the 
owner  of  a  hotel  has  a  landlord's  lien  on  the 
furniture  of  the  tenant  for  the  rent  of  the 
whole  term. — Johnson  v.  Hulett  (Tex.  Civ.  App.) 
257. 

8  252.  A  purchaser  from  the  tenant  or  of 
his  renters  of  the  crops  raised  on  the  premises 
is  charged  with  notice  of  the  acknowledged  and 
recorded  lease  reserving  a  lien  on  the  crops  for 
the  rent.— Land  v.  Roby  (Tex.  Civ.  App.)  1057. 

8  252.  That  one  purchased  the  crop  from  the 
tenant  or  his  renters  for  a  valuable  considera- 
tion and  in  good  faith  without  intending  to 
defraud  the  landlord,  expressly  reserving  a  lien 
on  the  crop  for  the  rent,  does  not  affect  the 
rights  of  the  landlord  to  enforce  his  lien.— 
Land  v.  Roby  (Tex.  Civ.  App.)  1057. 

8  254.  That  a  landlord  who  expressly  retain- 
ed in  the  recorded  lease  a  lien  on  the  crops 
raised  on  the  premises  for  the  payment  of  rent 
consented  to  the  tenant  employing  renters  or 
subletting  the  premises,  did  not  show  that  he 
released  or  waived  the  lien  on  the  crops. — 
Land  v.  Roby  (Tex.  Civ.  App.)  1057. 

?i  260.  After  the  tenant,  has  refused  to  per- 
t  the  landlord  to  apply  the  crop  to  his  ac- 
count for  supplies,  the  landlord  has  no  right  to 
retain  possession  of  the  crop,  but  could  enforce 
his  lien  by  attachment  pursuant  to  Kirby's  Dig. 
ii  5040,  5041.— Ferniman  v.  Nowlin  (Ark.)  378. 

8  200.  Where  the  landlord  sues  in  justice's 
court  to  enforce  bis  lien  on  crops  for  supplies, 
he  may  take  an  attachment  for  the  crops  from 
that  court  or  from  the  circuit  court  after  ap- 
peal thereto.— Ferniman  v.  Nowlin  (Ark.)  378. 

(D)  DISTRESS. 

8  274.  In  an  action  for  an  illegal  seizure  of 
hotel  furniture  under  a  distress  warrant,  the 
measure  of  damages  was  the  loss  by  depriva- 
tion of  use  and  depreciation  in  the  value  of 
the  furniture  or  for  the  amount  paid  to  rent 
other  furniture  and  depreciation  in  value. — 
Johnson  v.  Hulett  (Tex.  Civ.  App.)  257. 

i  274.  A  landlord  is  not  liable  for  an  illegal 
distress  for  levying  on  more  of  the  tenant's 
goods  than  was  necessary  to  secure  the  rent, 
provided  the  warrant  is  not  sued  out  for  more 
rent  than  is  due  or  to  become  due.— Johnson  v. 
Hulett  (Tex.  Civ.  App.)  257. 

8  274.  Where,  in  an  action  for  rent,  defend- 
ant admitted  occupation  for  part  of  the  time 
and  claimed  damages  for  an  illegal  distress,  the 
value  of  the  use  of  the  premises  could  be  de- 
ducted from  such  damages,  though  execution  of 
the  lease  was  not  proved.— Johnson  v.  Hulett 
(Tex.  Civ.  App.)  257. 


LARCENY. 

I.  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

8  5.  An  undelivered  check  held  subject  to 
theft  as  "property"  under  Pen.  Code  1895,  art. 
806.— Worsham  v.  State  (Tex.  Cr.  App.)  439. 

8  15.  Defendant  held  properly  convicted  of 
theft  by  a  bailee.— Leonard  v.  State  (Tex.  Cr. 
App.)  183. 

I  — —  
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8  w.  a  check  charged  to  have  been  stolen 
held  to  have  been  drawn  on  a  bank  alleged  in 
the  indictment— Worsham  v.  State  (Tex.  Cr. 
App.)  439. 

8  40.  Information  for  theft  and  proof  held 
to  entirely  correspond.— Kelley  v.  State  (Tex. 
Cr.  App.)  877. 

(B)  EVIDENCE. 

Evidence  of  other  offenses,  see  Criminal  Law, 
8  369. 

Testimony  of  accomplices,  see  Criminal  Law, 
8  507. 

Relevancy  of  res  inter  alios  acta,  see  Criminal 
Law,  8  838. 

8  46.  In  a  trial  for  theft  of  a  wntch  the 
prosecuting  witness  held  properly  permitted  to 
state  what  she  gave  for  the  watch.— McCoy  v. 
State  (Tex.  Cr.  App.)  858. 

8  55.  Evidence  held  not  to  support  a  con- 
viction of  theft  from  the  person. — Brooks  v. 
State  (Tex.  Cr.  App.)  878. 

8  62.  In  A  prosecution  for  theft,  evidence 
held  sufficient  to  sustain  a  conviction  of  the  fe- 
lonious taking  of  two  bales  of  cotton  at  the 
same  time,  which  defendants  admitted  to  have 
stolen,  bnt  claimed  that  they  were  taken  at  dif- 
ferent times,  so  that  the  offense  would  be  a  mis- 
demeanor.—McAllister  v.  State  (Tex.  Cr.  App.) 


(O  TRIAL  AND  REVIEW. 

Instructions  as  to  testimony  of  accomplices, 
see  Criminal  Law,  8  780. 

Instructions  giving  undue  prominence  to  par- 
ticular matters,  see  Criminal  Law,  8  811. 

Instructions  on  question  of  alibi,  see  Criminal 
Law,  8  775. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Criminal  Law,  8  763. 

8  70.  Evidence  in  a  prosecution  for  stealing 
cattle  held  sufficient  to  require  the  court  to 
charge  the  law  of  circumstantial  evidence,  and 
to  charge  that  before  accused  could  be  convict- 
ed of  the  theft  he  must  be  connected  as  a  prin- 
cipal in  the  original  taking.— Goode  v.  Statu 
(Tex.  Cr.  App.)  199. 

8  70.  In  a  larceny  prosecution  a  charge 
held  not  erroneous  as  to  accused  in  view  of  otn- 
er  charges  given.— Worsham  v.  State  (Tex.  Cr. 
App.)  439. 

}  75.  In  a  prosecution  for  the  felonious  theft 
of  two  bales  of  cotton,  held,  that  a  charge  sub- 
mitting the  issue  of  separate  takings  was  as  fa- 
vorable to  defendant  as  they  were  entitled  to.— 
McAllister  v.  State  (Tex.  Cr.  App.)  420. 

8  75.  In  a  trial  for  theft,  an  instruction  de- 
fining "fraudulent  taking"  held  correct.— Mc- 
Coy v.  State  (Tex.  Cr.  App.)  85a 

LEASES. 

See  Landlord  and  Tenant. 

Of  street  railroad,  see  Street  Railroads,  8  78. 

LEGACIES. 

See  Wills. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  81  61,  62 

LETTERS  PATENT. 

For  public  lands,  see  Public  Lands,  8  170. 


ft  Indexes  see  same  topic  *  section  (9)  NUMBER 


X.  WORD8  AND  ACTS  ACTIONABLE, 
AND  LIABILITY  THEREFOR. 

§  6.  A  letter  written  by  a  stockholder  of  a 
corporation  iu  relation  to  its  affairs  held  not 
libelous  per  se.— Winsor  v.  Ottofy  (Mo.  App.) 

I  16.  The  publication  in  a  patent  medicine 
magazine  having  a  circulation  of  8,000,000  of  a 
person's  picture  and  a  sketch  of  him,  along  with 
a  forged  letter  of  recommendation,  is  actionable, 
without  allegation  or  proof  of  special  damages. 
— Foster-Milburn  Co.  v.  Chinn  (Ky.)  364. 

8  16.  When  written  or  printed  words  are  ac- 
tionable stated.— Foster-Milburn  Co.  v.  Chinn 
(Ky.)  364. 

HZ.  JUSTIFICATION  AND  MITIGA- 
TION. 

I  62.  In  an  action  for  damages  for  the  pub- 
lication of  a  forged  recommendation  of  a  patent 
medicine,  along  with  the  person's  picture  in  a 
patent  medicine  magazine,  that  the  defendant 
published  it  at  the  instigation  of  an  agent  hon- 
estly believing  it  to  be  genuine,  may  be  consid- 
ered by  the  jury  in  mitigation  of  damages. — 
Foster-Milburn  Co.  v.  Chinn  (Ky.)  364. 

rv.  ACTIONS. 

(B)  PARTIES.  PRELIMINARY  PROCEED- 
INGS. AND  PLEADING. 

Irrelevant  allegations,  see  Pleading,  |  22. 

|  82.  A  letter  not  being  libelous  per  se,  the 
use  of  the  innuendo  in  a  petition  based  thereon 
is  not  sufficient,  but  there  should  be  a  colloqui- 
um to  show  that  the  language  was  used  in 
such  connection  and  in  such  sense  as  to  make 
it  libelous.— Winsor  v.  Ottofy  (Mo.  App.)  693. 

8  86.  Office  of  an  innuendo  defined.— Atch- 
ley  v.  State  (Tex.  Cr.  App.)  1010. 

(C)  EVIDENCE. 

Hearsay  evidence,  see  Evidence,  8  317. 

I  105.  In  an  action  for  the  publication  of  a 
forged  recommendation  of  a  patent  medicine,  ev- 
idence of  impressions  which  physicians  would 
gather  of  the  person  signing  such  recommenda- 
tion held  inadmissible.— Foster-Milburn  Co.  v. 
Chinn  (Ky.)  364. 

S  105.  In  an  action  for  the  publication  of  a 
forged  recommendation  of  a  patent  medicine,  ev- 
idence showing  that  there  was  a  scale  of  prices 
paid  for  cards  of  this  sort  held  admissible. — 
Foster-Milburn  Co.  v.  Chinn  (Ky.)  364. 

8  107.  In  an  action  for  the  publication  of  a 
forged  recommendation  of  a  patent  medicine,  ev- 
idence that  plaintiff  was  ridiculed  and  laughed 
at  by  his  friends  is  admissible.— Foster-Milburn 
Co.  v.  Chinn  (Ky.)  364. 

LICENSES. 

Care  required  as  to  licenses  in  general,  see  Neg- 
ligence, §  32. 

For  circus,  see  Theaters  and  Shows,  S  3. 

For  sale  of  intoxicating  liquors,  see  Intoxica- 
ting Liquors,  H  40-86. 

L  FOB  OCCUPATIONS  AND  PRIVI- 
LEGES. 

i  8.  Where  a  statute  imposes  an  occupation 
tax,  it  will  generally  be  assumed  that  the  tax 


LltN!>. 

Lien*  acquired  by  particular  remedial  or  pro- 
ceeding!. 

See  Attachment,  f  181;  Garnishment,  |  105. 
Particular  done*  of  Hen*. 

See  Mechanics'  Liens. 

Landlord's  lien  for  rent,  see  Landlord  and  Ten- 
ant, 88  245-200.  _ 

Mortgage,  see  Chattel  Mortgages,  88  138,  157; 
Mortgages,  f  163. 

Pledge,  see  Pledges. 

Railroad  liens,  see  Railroads,  |  159. 

Vendor's  lien  on  goods  sold,  see  Sales,  88  312, 
313 

Vendor's  lien  on  lands  sold,  see  Vendor  and 
Purchaser,  88  261-299. 


LIFE  ESTATES. 

Created  by  will,  see  Wills,  |  614. 

8  8.  Pending  a  life  estate,  adverse  posses- 
sion does  not  run  against  the  remaindermen.— 
Phillips  v.  Palmer  (Tex.  Civ.  App.)  91L 


LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

Applicability  of  instructions  to  case  In  action 
for  injuries  resulting^  from  failure  to  property 
252. 

ge  in  instructions 


light  premises,  see  Trial,  8  252. 
ssumption  of  facts  by  judge  in 
in  action  for  Injuries  resulting  from  failure 


to  properly  light  premises,  see  Trial,  8  191. 
Duties  of  railroad  companies,  as  to  lighting 
stations  and  grounds,  see  Railroads,  88  226, 

2s4-  .  . 

Instructions  as  to  weight  and  sufficiency  of  evi- 
dence in  action  for  injuries  resulting  from 
failure  to  properly  light  premises,  sea  Trial, 
8  194. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Limitations  applicable  to  suit  to  enforce  a  Uen 

for  supplies  furnished  in  construction  of 

railroad,  see  Railroads,  8  159. 

X.  STATUTES  OF  LIMITATION. 

(B)  LIMITATIONS  APPLICABLE  TO  PAR- 

V  TICULAR  ACTIONS. 

Limitations  applicable  to  suit  for  supplies  fur- 
nished in  construction  of  railroad,  see'  Rail- 
roads, 8  159. 

8  19.  A  suit  to  recover  certain  land  by  vir- 
tue of  an  alleged  trust  resulting  from  the  hold- 
er of  the  legal  title  for  plaintiffs  benedt  held 
within  the  general  statute  of  limitations,  and 
not  barred  by  the  four-year  statute. — Bell 
County  v.  Felts  (Tex.  Civ.  App.)  1065. 

8  35.  An  action  on  a  liquor  dealer's  bond  for 
selling  liquor  to  a  minor  is  an  action  for  debt 
not  evidenced  by  a  contract  in  writing  and  is 
therefore  barrea  after  two  years  by  8ayles* 
Ann.  Civ.  St.  1897,  art.  3354,  subd.  4.— Hillman 
v.  Gallagher  (Tex.  Civ.  App.)  505. 
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$  63.  A  claim  for  legal  services  became  bar- 
red by  limitations  three  years  after  the  date  of 
each  item.— Parker  v.  Carter  (Ark.)  838. 

$  55.  A  cause  of  action  for  damages  to  the 
owner  of  land  contiguous  to  a  railroad  right 
of  way,  resulting  from  a  violation  of  Laws 
1901,  p.  283,  c.  117,  held  not  to  accrue  until 
the  damages  have  been  suffered. — International 
&  G.  N.  It.  Co,  v.  Doeppenschmidt  (Tex.  Civ. 
App.)  928. 

i  59.  A  cause  of  action  for  the  penalty  im- 
posed by  Laws  1901,  p.  283,  c.  117,  prohibiting 
railroads  from  permitting  Johnson  grass  to 
mature  on  their  right  of  way,  accrues  at  the 
time  of  the  violation  of  the  statute.— Interna- 
tional &  G.  N.  R.  Co.  v.  Doeppeuschmidt  (Tex. 
Civ.  App.)  928. 

<E)  ABSENCE.    NONRESIDENCE,  AND 
CONCEALMENT  OF  PERSON  OR 
PROPERTY. 
{  87.   Shannon's  Code,  i  4455,  suspending 
limitations  while  defendant  is  out  of  the  state, 
does  not  apply  to  a  suit  to  recover  land,  in 
which  plaintiff  may  obtain  complete  relief  by 
service  by  publication.— Boro  v.  Hidell  (Teun.) 
961. 

(D  IGNORANCE.  MISTAKE,  TRUST, 
FRAUD,  AND  CONCEALMENT 
OF  CAUSE  OF  ACTION. 

I  100.  Complainant's  right  to  recover  cer- 
tain land  which  she  had  been  induced  to  con- 
vey by  fraud  held  barred  seven  years  after 
the  discovery  of  the  fraud  by  her  brother  act- 
ing as  her  agent— Boro  v.  Hidell  (Teun.)  961. 

|  102.  An  agreement  between  defendants  and 
another  held  not  to  create  a  trust  relation  with 
plaintiff  so  as  to  prevent  a  partition  of  land  in 
which  plaintiff  had  an  interest,  and  which  ig- 
nored the  interest,  from  putting  in  motion  the 
statute  of  limitations  against  him.— Honea  v. 
Arledge  (Tex.  Civ.  App.)  508. 

f  103.  Limitations  held  not  to  run  against 
an  action  on  a  bond  as  community  administra- 
tor until  there  had  been  a  repudiation  of  the 
trust  or  adverse  holding  under  such  circum- 
stances as  to  be  notice  to  the  cestui  que  trust 
— Wingo  v.  Rudder  (Tex.  Civ.  App.)  1073. 

f  104.  Concealment  of  a  cause  of  action  by 
the  vendor  will  not  prevent  the  running  of  lim- 
itations in  favor  of  the  fraudulent  vendee. — 
Boro  v.  Hidell  (Tenn.)  961. 

i  104.  Where  a  cause  of  action  is  fraudu- 
lently concealed,  the  statute  of  limitations  is 
suspended  until  complainant  discovers  the 
fraud.— Boro  v.  Hidell  (Tenn.)  961. 

(H)  COMMENCEMENT  OF  ACTION  OR 
OTHER  PROCEEDING. 

8  127.  An  amendment  to  a  petition  which 
sets  up  no  new  cause  of  action,  but  simply  va- 
ries or  expands  the  allegations  in  support  of  the 
cause  of  action  stated,  held  to  relate  back  to 
the  commencement  of  the  action,  and  the  run- 
ning of  limitations  is  arrested  at  that  point- 
Texas  &  N.  O.  R.  Co.  v.  McDonald  (Tex.  Civ. 
App.)  494. 

$  127.  An  amendment  to  a  petition  in  an  ac- 
tion for  negligence  held  not  to  introduce  a  new 
cause  of  action.— Texas  &  N.  O.  R.  Co.  v.  Mc- 
Donald (Tex.  Civ.  App.)  494. 


settlement  of  differences  between  plaintiff  and 
defendant  held  insufficient  to  start  anew  the 
statute  of  limitations.— Parker  v.  Carter  (Ark.) 
836. 

V.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

Right  to  raise  defense  of  limitations  on  appeal 
from  justice's  court,  see  Justices  of  the 
Peace,  }  174. 

I  197.  In  an  action  by  the  indorsee  of  notes 
against  the  indorser  to  whom  the  notes  were 
subsequently  pledged,  on  the  ground  that  de- 
fendant fraudulently  converted  the  notes  to  his 
own  use  by  having  the  trust  deeds  securing 
them  foreclosed  without  notice,  and  asking  an 
accounting,  etc.,  evidence  held  to  sustain  a  find- 
ing that  defendant  did  not  pay  interest  on  the 
notes  up  to  July  and  August,  1892,  respective- 
ly, as  claimed  by  plaintiff.— Nevius  v.  Moore 
(Mo.)  43. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  Carriers,  §§  147,  154. 

Of  carrier  for  loss  of  shipment  of  live  stock, 

see  Carriers,  g  218. 
Of  connecting  carrier,  see  Carriers,  §  180 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Judicial  notice  of  pendency  of  appeal  In  crim- 
inal prosecutions,  see  Criminal  Law,  f  304. 

Pendency  of  appeal  from  former  conviction  as 
affecting  plea  of  former,  jeopardy,  see  Crim- 
inal Law,  §  187. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  {§  8,  9. 

LIVE  STOCK. 

Carriage  of,  see  Carriers,  §8  217-230. 
Injuries  from  operation  of  railroads,  see  Rail- 
roads, IS  411-447. 

LOCAL  ACTIONS. 

See  Venue,  §$  5,  17. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicating 
Liquors,  §g  36,  40. 

LOCATION. 

Of  railroads,  see  Railroads,  J  58. 

Under  land  certificate,  Bee  Public  Lands,  f  175. 

LOGS  AND  LOGGING. 

Liabilities  for  debt  caused  by  operation  of  log- 
ging railroads,  see  Death,  |  33. 

Trespass  in  cutting  and  removing  timber,  see 
Trespass,  §  52. 

g  3.  A  seller  of  standing  timber,  payable  in 
installments,  who  did  not  declare  a  forfeiture 
on  the  default  of  the  buyer,  but  who  asserted 
his  right  under  the  contract  by  suing  out  a 
specific  attachment  against  the  property  under 
Kirby's  Dig.  §  496ti,  could  not  base  any  right 
on  a  right  to  declare  a  forfeiture. — McComfc 
v.  Judsonia  State  Bank  '(Ark.)  844. 
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979. 

8  8.  A  contract  for  the  sale  of  certain  loU 
to  be  drawn  by  lot  held  not  enforceable  as  con- 
trary to  the  provisions  of  Const.  1874,  art.  19, 
I  14,  and  Kfrby's  Dig.  ||  1862,  1883,  making 
it  unlawful  to  conduct  a  lottery,  etc.— Barks  t. 
Harris  (Ark.)  979. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  ft  101-129. 

Production  and  use  of  electricity,  see  Elec- 
tricity. 

MALICE. 

See  Malicious  Mischief. 

MALICIOUS  MISCHIEF. 

Requests  for  instructions,  see  Criminal  Law,  g 
829. 

§  1.  Conviction  for  malicious  mischief  held 
unwarranted.— Knudson  v.  State  (Tex.  Cr. 
App.)  878. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

Liabilities  of  sureties  of  constable  for  malicious 
arrest,  see  Sheriffs  and  Constables,  %  157. 

MANDAMUS. 

I.  MATURE  AND  GROUNDS  IN  GEN- 
ERAL. 

{  8.  Where  a  board  of  medical  examiners  plac- 
ed such  a  construction  on  the  law  as  to  deprive 
a  citizen  of  an  unquestionable  legal  right,  the 
latter  was  entitled  to  have  the  determination  re- 
viewed by  mandamus.— Board  of  Medical  Exam- 
iners of  Texas  v.  Taylor  (Tex.  Civ.  App.)  574. 

H.  SUBJECTS  AND  PURPOSES  OP 
RELIEF. 

(A)  ACTS  AND  PROCEEDINGS  OP  COURTS, 
JUDGES.  AND  JUDICIAL  OFFICERS. 

%  31.  Where  the  court  erroneously  declines 
jurisdiction  mandamus  will  lie  from  any  higher 
court  having  supervisory  jurisdiction  to  compel 
the  court  to  take  Jurisdiction.— Gilbert  v.  Shav- 
er (Ark.)  833. 

t  31.  The  Supreme  Court  held  authorized 
to  issue  mandamus  to  compel  a  chancery  court 
to  take  jurisdiction  of  a  proceeding.— -Gilbert 
r.  Shaver  (Ark.)  833. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  Appeal  and  Error,  |  1194. 

MANSLAUGHTER. 

See  Homicide.  I  40. 


ing  the  contrary  to  show  it  by  strong  and  per- 
suasive evidence,  the  presumption  being  one 
of  the  strongest  known  to  law. — Maier  v. 
Brock  (Mo.)  1167;  Same  v.  Waters  (Mo.)  1174. 

§  40.  In  an  action  for  an  assignment  of  dow- 
er by  decedent's  first  wife  who  was  married 
to  decedent  in  Germany,  after  which  deced- 
ent came  to  this  country  and  was  again  mar- 
ried three  times  before  his  death,  evidence  held 
not  to  overcome  the  presumption  that  decedent 
was  divorced  from  plaintiff  before  he  was  re- 
married in  this  country. — Maier  v.  Brock  (Mo.) 
1107;  Same  v.  Waters  (Mo.)  1174. 

I  40.  Where  plaintiff's  husband,  after  their 
marriage  in  Germany,  came  to  this  country 
and  was  married  three  times  before  his  death. 
held  that  it  would  be  presumed  that  the  German 
marriage  was  annulled  by  divorce  before  his 
remarriage  in  this  country  though  his  first 
wife  is  still  living.— Maier  v.  Brock  (Mo.)  1167 : 
Same  v.  Waters  (Mo.)  1174. 

{  40.  That  several  years  after  the  separa- 
tion of  a  husband  and  wife  he  obtained  a  di- 
vorce held  insufficient  to  establish  that  she 
had  not  obtained  a  divorce,  and  where  she  in  the 
meantime  had  married  another,  every  pre- 
sumption will  be  indulged  in  favor  of  the  le- 
gality of  such  second  marriage. — Wing©  v.  Rud- 
der fTex.  Civ.  App.)  1073. 

g  42.  On  the  issue  whether  a  man  and  wo- 
man were  married  in  January,  1840,  certain 
evidence  held  inadmissible  because  too  remote. 
—Phillips  v.  Palmer  (Tex.  Civ.  App.)  911. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

I.  THE  RELATION. 

(C)  TERMINATION  AND  DISCHARGE. 

§  35.  Servant  wrongfully  discharged  held 
entitled  to  recover  on  quantum  meruit,  or  the 
whole  amount  under  the  contract  subject  to 
a  recoupment,  or  for  breach  of  contract.— S. 
Blumenthal  &  Co.  v.  Bridges  (Ark.)  974. 

IX  SERVICES  AND  COMPENSATION. 

(B)  WAGES  AND  OTHER  REMUNERA- 
TION. 

|  83.  Facts  held  equivalent  to  a  request  by 
a  servant  for  payment  of  wages,  to  entitle 
the  servant  to  recover  the  penalty  under  Acts 
1906,  p.  538,  amending  Kirby's  Dig.  I  6649.- 
Biggs  v.  St  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.t 
970. 

m.  MASTER'S  LIABILITY  FOR  IN- 
JURIES TO  SERVANT. 

(A)  NATURE  AND  EXTENT  IN  GENERAL. 

Surgeon  of  railroad  hospital  as  representative 
of  railroad  company,  see  Railroads,  I  17. 

|  88.  A  servant  held  not  a  volunteer,  but  to  < 
be  regarded  as  having  been  put  to  work  by 
the  master's  foreman.— Producers'  Oil  Co.  v. 
Barnes  (Tex.  Civ.  App.)  1028. 

i  90.  It  is  the  duty  of  the  master  to  see  that 
the  servant  is  competent  for  his  position,  and 
that  he  possesses  the  ordinary  mental  and  phys- 
ical qualifications  which  will  enable  him  to  do 
the  work  without  exposing  him  to  greater  dan- 
gers than  the  work  necessarily  entails. — Warren 
1  Vehicle  Stock  Co.  v.  Siggs  (Ark.)  412. 
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or  tne  injury  — froducers'  Ull  vo.  v.  Barnes 
(Tex  CiT.  App.)  1028. 

S  97.  An  injury  to  an  employ*  held  not  a 
consequence  that  ought  to  have  been  foreseen 
by  the  master  relieving  the  latter  from  lia- 
bility.—St.  Louis,  K.  &  S.  B.  R.  Co.  v.  Fultz 
(Ark.)  984. 

{  97.  To  recover  for  injuries  alleged  to 
have  resulted  from  a  defective  spring,  it  must 
appear  probable  that  it  operated  proximately 
in  a  natural  sequence  to  produce  the  injury. — 
Tsoulnfas  v.  National  Enameling  &  Stamping 
Co.  (Mo.  App.)  1188. 

(B)   TOOLS,  MACHINERY,  APPLIANCES, 
AND  PLACES  FOR  WORK. 

I  101.  It  is  the  duty  of  a  master  to  keep 
the  place  in  which  a  servant  works  and  the 
appliances  with  which  he  works  in  a  reasonably 
safe  condition ;  and  failure  to  do  so  is  negli- 
gence.— Buolmer  v.  Stockyards  Horse  &  Mule 
Co.  (Mo.)  766. 

§  107.  A  master  held  liable  for  injuries  caus- 
ed by  a  defective  window  sill  used  by  his  serv- 
ants with  his  knowledge  and  acquiescence  as  a 
means  of  performing  their  duty  to  oil  machin- 
ery.—Williams  v.  Hennefield  fTex.  Civ.  App.) 
567. 

i  112.  A  railroad  company  held  bound  to  use 
ordinary  care  in  the  way  of  inspection  to  pro- 
vide its  conductor  with  a  reasonably  safe  place 
for  work.— Beaumont,  S.  L.  &  W.  R.  Co.  v. 
Olmstead  (Tex.  Civ.  App.)  596. 

|  118.  A  railroad  foreman  held  negligent  in 
requiring  plaintiff  to  work  in  a  dangerous  grav- 
el pit  without  warning  him  of  the  danger.— St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Mar- 
shall (Tex.  Civ.  App.)  612. 

i  124.  A  railroad  company  held  bound  to 
use  ordinary  care  in  the  way  of  inspection  to 
provide  its  conductor  with  a  reasonably  safe 
place  for  work.— Beaumont,  8.  L.  &  W.  R. 
Co.  v.  Olmstead  (Tex.  Civ.  App.)  596. 

i  129.  A  defective  spring  in  a  metal  stamp- 
ing machine  held  to  be  the  proximate  cause 
of  injury  to  the  operator. — Tsoulufas  v.  Na- 
tional Enameling  &  Stamping  Co.  (Mo.  App.) 


(C)  METHODS  OF  WORK,  RULES,  AND 
ORDERS. 

I  189. '  Negligence  of  a  locomotive  engineer 
held  the  proximate  cause  of  injuries  to  a 
fireman.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v.  Gray  (Tex.  Civ.  App.)  527. 

(D)  WARNING  AND  INSTRUCTING 
SERVANT. 

|  150.  A  railroad  foreman  held  negligent  in 
requiring  •  plaintiff  to  work  in  a  dangerous 
gravel  pit  without  warning  him  of  the  danger. 
—St.  Louis  Southwestern  Ry.  Co.  of  Texas  v. 
Marshall  (Tex.  Civ.  App.)  512. 

§  150.  A  locomotive  engineer  held  guilty  of 
negligence  in  giving  certain  directions  to  his 
fireman.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
v..  Gray  (Tex.  Civ.  App.)  527. 

^  150.  A  master  is  bound  to  know  of  the 
conditions  of  the  place  where  he  puts  his  serv- 
ant to  work  which  would  make  it  extra  haz- 
ardous.—Producers'  Oil  Co.  v.  Barnes  (Tex. 
Civ.  App.)  1023. 

t  153.  Rule  stated  as  to  duty  of  master  to 
instruct  and  warn  an  ignorant  or  inexperienced 
servant.— Warren  Vehicle  Stock  Co.  v.  Siggs 
(Ark.)  412. 


who  was  injured  by  the  negligence  of  employes 
of  the  compress  works  in  letting  a  railroad 
car  down  on  defendant's  switch  which  ran  to 
the  works,  held  not  a  fellow  servant  of  such 
employe's,  though  he  directed  them  to  let  the 
car  down— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gas- 
kill  (Tex.  Civ.  App.)  557. 

|  196.  A  servant  held  while  performing  a 
specified  act  a  fellow  servant.— Mclntyre  v.  Teb- 
betts  (Mo.  App.)  621. 

(F)  RISKS  ASSUMED  BY  SERVANT. 

f  205.  In  an  action  for  injuries  to  a  serv- 
ant, plaintiff  held  entitled  to  rely  on  the  as- 
surance of  defendant's  foreman  that  it  was 
safe  for  him  to  perform  certain  work,  without 
being  required  to  assume  the  risk  thereof.— 
Warren  Vehicle  Stock  Co.  v.  Siggs  (Ark.)  412. 

§  210.  A  servant  held  not  to  have  assumed 
the  risk  of  his  injuries.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Gray  (Tex.  Civ.  App.)  527. 

J  213.  It  being  a  rule  in  railroad  yards  to 
bring  trains  to  a  sudden  standstill  by  making 
a  service  stop,  a  brakeman  assumes  the  risk  of 
a  train  being  stopped  in  that  manner:  but 
he  is  not  bound  to  anticipate  that  it  will  be* 
stopped  by  an  emergency  stop  when  no  signal 
is  (riven  therefor.— Missouri,  K.  &  T.  Pv.  Co. 
of  Texas  v.  Williams  (Tex.  Civ.  App.)  553. 

§  217.  A  servant  does  not  assume  the  risks 
of  the  employment  if  by  reason  of  his  inex- 
perience he  is  not  acquainted  with  the  dangers 
incident  thereto,  or  if  because  of  bis  known 
physical  infirmities  he  is  not  able  to  observe 
such  dangers.— Warren  Vehicle  Stock  Co.  v. 
Siggs  (Ark.)  412. 

§  217.  A  master  who  has  employed  a  servant 
to  operate  a  car  on  a  temporary  track  held  not 
obliged  to  furnish  a  reasonably  safe  place  to 
work.— Mowrey  v.  Frazier  &  Foster  (Ky.)  289. 

I  217.  A  locomotive  fireman  injured  by  a 
defective  water  crane  held  not  to  have  assumed 
the  risk  of  the  effect  of  water  pressure  upon 
the  action  of  the  lever.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Bush  (Tex.  Civ.  App.)  224. 

§  217.  Risks  not  assumed  by  a  servant,  stat- 
ed.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Gray  (Tex.  Civ.  App.)  527. 

$  217.  A  servant  never  assumes  the  risk 
of  conditions  of  which  he  is  ignorant,  and  is 
not  charged  with  knowledge  of,  nor  even  when 
he  has  such  knowledge,  unless  be  can  reason- 
ably appreciate  the  danger  incident  to  such 
condition.— Producers'  Oil  Co.  v.  Barnes  (Tex. 
Civ.  App.)  1023. 

I  218.  A  servant  does  not  assume  the  risks 
of  the  employment  if  by  reason  of  his  inexpe- 
rience he  is  not  acquainted  with  the  dangers  in- 
cident thereto,  or  if  because  of  his  known  phys- 
ical infirmities  he  is  not  able  to  observe  such 
dangers.— Warren  Vehicle  Stock  Co.  v.  Siggs 
(Ark.)  412. 

f  218.  A  servant  injured  by  the  caving  of  an 
overhanging  ledge  in  a  gravel  pit  held  not  to 
have  assumed  the  risk. — St  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Marshall  (Tex.  Civ.  App.) 
512. 

I  218.  An  inexperienced  servant  held  not 
to  have  assumed  a  risk  resulting  from  the 
master's  act. — Producers'  Oil  Co.  v.  Barnes 
(Tex.  Civ.  App.)  1023. 

I  219.  A  locomotive  engineer  assumes  the 
risk  of  injury  from  the  absence  of  switch  lights 
or  targets.— St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Holman  (Ark.)  146. 
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i  221.  Where  no  definite  time  is  named  in 
a  master's  promise  to  repair  a  defective  appli- 
ance, the  suspension  of  the  right  to  set  up  the 
defense  of  assumed  risk  by  the  servant  by  con- 
tinuing the  use  of  the  appliance  continues  for 
a  reasonable  time. — St  Louis,  I.  M.  &  S.  Ry. 
Co.  v.  Holman  (Ark.)  146. 

i  221.  A  master  failing  to  perform  his  prom- 
ise to  remedy  dangerous  conditions  surrounding 
the  employment  is  liable  for  injuries  occurring 
to  a  servant  within  such  a  period  as  it  would  be 
reasonable  to  allow  the  master  to  perform  his 
promise.— Buckner  v.  Stockyards  Horse  &  Mule 
Co.  (Mo.)  766. 

I  222.  A  servant  doing  by  direction  of  the 
master  certain  work  in  an  unsafe  place  is  not 

Erecluded  from  recovering  for  injuries,  though 
e  knows  the  place  is  .unsafe,  unless  the  dan- 
ger is  so  patent  that  a  reasonably  prudent  per- 
son would  not  undertake  to  obey  the  master's 
directions.— Buckner  v.  Stockyards  Horse  & 
Mule  Co.  (Mo.)  766. 

(G)  CONTRIBUTORY  NEGLIGENCE  OF 
SERVANT. 

I  227.  The  negligence  of  the  master  does  not 
relieve  a  servant  from  using  due  care;  and, 
if  his  own  negligence  directly  contributed  to  the 
injury,  he  cannot  recover,  though  the  master 
was  also  negligent. — Warren  Vehicle  Stock  Co. 
v.  Siggs  (Ark.)  412. 

|  230.  A  servant  held  not  negligent  in  con- 
tinuing to  work  in  a  railroad  gravel  pit  under 
a  dangerous  ledge  at  a  point  where  he  was 
directed  to  work  by  his  foreman.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Marshall 
(Tex.  Civ.  App.)  512. 

f  231.  A  servant  is  authorized  to  act  upon 
the  assumption  that  an  appliance  is  properly 
constructed  for  the  purpose  for  which  the  mas- 
ter has  permitted  it  to  be  used.— Williams  v. 
Hennefiefd  (Tex.  Civ.  App.)  567. 

§  234.  It  is  contributory  negligence  for  a 
servant  to  continue  to  work  in  reliance  on  the 
master's  promise  to  repair  when  the  danger  is 
obvious  and  imminent.— St.  Louis,  I.  M.  &  S. 
Ry.  Co.  v.  Holman  (Ark.)  146. 

|  234.  An  Injured  servant  held  not  guilty 
of  contributory  negligence. — Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Gray  (Tex.  Civ.  App.)  527. 

|  235.  A  servant  required  to  oil  machin- 
ery is  not  charged  with  the  duty  of  discovering 
defects  in  a  window  sill  customarily  used  in 
performing  the  work.— Williams  v.  Hennefield 
(Tex.  Civ.  App.)  567. 

|  243.  Negligence  of  a  section  foreman  kill- 
ed on  a  railroad  held  to  preclude  recovery  for 
his  death.— Neas  v.  Chicago,  B.  &  Q.  Ry.  Co. 
(Mo.  App.)  120. 

f  246.  In  an  action  for  injuries  to  a  serv- 
ant while  at  work  on  the  double-board  of  a 
derrick,  evidence  held-  not  to  show  his  want  of 
exercise  of  ordinary  care.— Producers'  Oil  Co. 
v.  Barnes  (Tex.  Civ.  App.)  1023. 

(H)  ACTIONS. 

Applicability  of  instructions  to  case,  see  Trial, 
I  251. 

Competency  of  evidence  as  to  intent  of  engineer 
giving  directions  to  injured  fireman,  see  Evi- 
dence, 5  151. 

Construction  and  effect  of  charge  as  a  whole, 
see  Trial,  f  295. 

Cure  of  erroneous  instructions  by  giving  other 
instructions,  see  Trial,  g  206. 


of  the  negligence  alleged.— Producers'  Oil  Co. 
v.  Barnes  (Tex.  Civ.  App.)  1023. 

i  265.  Knowledge  of  workmen  of  a  railroad 
company  undermining  a  bridge,  who  were  vice 
principals  under  Rev.  St.  1805,  art.  4560f,  as 
to  dangers  resulting  from  tbeir  work,  held  to 
be  imputed  to  the  company,  as  respects  a  con- 
ductor injured  by  collapse  of  the  bridge. — Beau- 
mont, S.  L.  &  W.  R.  Co.  v.  Olmstead  (Tex. 
Civ.  App.)  596. 

|  2G5.  The  burden  of  proving  that  a  servant 
receiving  an  injury  while  at  work  was  guilty 
of  contributory  negligence  is  on  the  master.— 
Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ.  App.) 
1023. 

I  270.  In  an  action  for  injuries  to  a  labor 
er  by  the  fall  of  an  embankment  in  a  gravel 
pit,  evidence  that,  some  days  before,  a  sim- 
ilar embankment  had  fallen  to  the  foreman's 
knowledge,  held  admissible.— St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Marshall  (Tex. 
Civ.  App.)  512, 

f  276.  In  an  action  for  the  death  of  a  rail- 
road brakeman,  evidence  held  insufficient  to 
show  that  it  was  due  to  defendants'  negligence. 
— Swearingen  v.  Wabash  R.  Co.  (Mo.)  773. 

|  276.  In  an  action  for  injuries  to  a  serv- 
ant, the  negligence  of  the  master  held  the 
proximate  cause  of  the  injury  complained  of.— 
Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ.  App.) 

1023. 

i  278.  In  an  action  for  injuries  to  a  servant 
through  contact  with  a  mill  saw,  at  which  he 
was  working,  evidence  held  sufficient  to  sustain 
a  finding  that  defendant  was  negligent. — War- 
ren Vehicle  Stock  Co.  v.  Siggs  (Ark.)  412. 

|  278.  In  an  action  for  death  of  a  servant 
by  an  alleged  defect  in  a  telephone  cable  plat- 
form, evidence  held  to  sustain  a  verdict  for 
plaintiff.— Dando  y.  Home  Telephone  Co.  (Mo. 
App.)  644. 

i  278.  Evidence  held  to  show  that  a  railroad 
company  was  negligent  in  using  a  defective  wa- 
ter crane.— Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
as v.  Bush  (Tex.  Civ.  App.)  224. 

|  278.  Evidence  held  to  sustain  a  finding  that 
an  employer  knew  of  the  habitual  use  to 
which  a  window  sill  was  put,  and  that  he 
acquiesced  in  such  use.— Williams  v.  Henne- 
field (Tex.  Civ.  App.)  567. 

f  286.  Evidence  in  an  action  against  a  mas- 
ter for  Injuries  to  a  servant  held  Insufficient  to 
take  the  case  to  the  jury  on  the  question  of 
the  master's  failure  to  furnish  a  reasonably 
safe  place  for  the  servant  to  work.— Mowrey 
v.  Frazier  &  Foster  (Ky.)  280. 

I  286.  In  an  action  for  injuries  to  servant 
while  standing  on  a  double-board  of  a  derrick 
used  in  drilling  an  oil  well,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  issue  of  the 
negligence  of  the  master. — Producers'  Oil  Co. 
v.  Barnes  (Tex.  Civ.  App.)  1023. 

i  287.  In  an  action  for  injuries  to  a  serv- 
ant, whether  another  servant  whose  fanlt  caused 
the  injury  was  a  fellow  servant  of  plaintiff 
held,  under  the  evidence,  for  the  jury. — Eagle 
Distillery  v.  Hardy  (Ky.)  336. 

i  287.  Whether  servants  of  the  same  master 
are  fellow  servants  held  ordinarily  for  the  jury. 
— Mclntyre  v.  Tebbetts  (Mo.  App.)  621. 

§  288.  Evidence  held  to  warrant  submitting 
to  the  jury  the  question  whether  there  was  a 
promise  to  repair  a  defective  switch  stand. — 
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»  before  bis  injury  held,  under  the  evidence,  to 
be  a  question  for  the  jury. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  t.  Holman  (Ark.)  146. 

S  288.  In  an  action  for  injuries  to  a  serv- 
ant, whether  the  danger  of  working  on  unsafe 

S remises  was  so  patent  that  a  reasonably  pru- 
ent  person  would  not  have  undertaken  to  obey 
defendant's  directions  to  work  there  held,  un- 
der the  evidence,  for  the  jury.— Buckner  v. 
Stockyards  Horse  &  Mule  Co.  (Mo.)  766. 

g  288.  In  an  action  for  injuries  to  a  loco- 
motive fireman,  held  a  question  for  the  jury 
whether  the  engineer  knew  that  the  locomotive 
was  on  a  trestle  at  the  time  of  the  accident- 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Gray 
(Tex.  Civ.  App.)  527. 

§  288.  Whether  a  servant,  injured  while  at 
work  on  the  double-board  of  a  derrick  used  in 
drilling  an  oil  well,  assumed  the  risk  of  de- 
fects in  the  double-board  held-  for  the  jury.— 
Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ.  App.) 
1023. 

§  280.  Whether  a  locomotive  engineer,  con- 
tinuing to  work  for  about  three  weeks  in  reli- 
ance on  a  promise  to  repair  a  defective  switch 
stand,  continued  an  unreasonable  time,  was  a 
question  for  the  jury. — St.  Louis,  I.  M.  &  S. 
Ry.  Co.     Holman  (Ark.)  146. 

g  280.  Whether  an  employe  was  guilty  of 
contributory  negligence  in  riding  on  the  pilot 
of  an  engine  held  a  question  for  the  jury.— 
Goosby  v.  Crossett  Lumber  Co.  (Ark.)  390. 

§  289.  Whether  a  servant  injured  while  at 
work  on  the  double-board  of  a  derrick  used  in 
drilling  an  oil  well  was  guilty  of  contributory 
negligence  held  for  the  jury. — Producers'  Oil 
Co.  v.  Barnes  (Tex.  Civ.  App.)  1023. 

S  291.  In  an -action  for  Injuries  to  a  serv- 
ant through  being  struck  by  a  defective  gate 
which  was  run  against  by  horses  which  plaintiff 
was  endeavoring  to  pen,  the  instructions  held 
to  fairly  declare  the  law  under  the  facts  of 
the  case. — Buckner  v.  Stockyards  Horse  &  Mule 
Co.  (Mo.)  766. 

i  293.  A  charge  in  an  action  for  injuries  to 
a  locomotive  fireman  struck  by  the  lever  of  a 
water  crane  held  not  misleading  because  it 
used  the  word  "spout"  instead  of  "lever." — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Bush 
(Tex.  Civ.  App.)  224. 

g  293.  In  an  action  by  a  railway  conductor 
for  injuries  from  the  collapse  of  a  bridge,  a 
charge  held  not  to'  impose  upon  the  company 
the  duty  of  inspection.— Beaumont,  S.  L.  &  W 
R.  Co.  v.  Olmstead  (Tex.  Civ.  App.)  590. 

{  294.  In  an  action  for  injuries  to  a  servant, 
an  instruction  defining  a  fellow  servant  held 
not  erroneous  under  the  evidence. — Eagle  Dis- 
tillery v.  Hardy  (Ky.)  336. 

i  295.  In  an  action  for  injuries  to  a  brake- 
man,  held,  that  a  charge  was  in  strict  accord 
with  the  definition  of  ^'assumed  risk"  as  an- 
nounced by  the  Supreme  Court.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Williams  (Tex.  Civ. 
App.)  553. 

i  295.  An  instruction  in  an  action  for  a 
servant's  injury  which  ignores  the  servant's 
minority  and  inexperience  as  factors  in  deter- 
mining the  issue  of  assuming  risk  is  properly 
refused.— Producers'  Oil  Co.  v.  Barnes  (Tex. 
Civ.  App.)  1023. 

g  295.  An  instruction  in  an  action  for  a 
servant's  injury  which  ignores  the  servant's 
minority  and  inexperience,  and  which  requires 
a  verdict  against  him  if  he  had  or  was  charged 


Yjo.  v.  Barnes  ixex.  uiv.  App.j  ima. 

g  296.  In  an  action  for  an  injury  from  a 
defective  spring  iu  a  machine,  evidence  held  to 
warrant  a  charge  submitting  the  question 
whether  the  servant  bad  informed  the  foreman 
of  the  defective  condition  of  the  machine  — 
Tsoulufas  v.  National  Enameling  &  Stamping 
Co.  (Mo.  App.)  1188. 

g  29G.  A  charge  on  the  issue  of  contributory 
negligence  of  a  servant  suing  for  a  personal 
injury  which  ignores  his  minority  and  inexperi- 
ence is  properly  refused. — Producers'  Oil  Co. 
v.  Barnes  (Tex.  Civ.  App.)  1023. 

g  296.  In  an  action  for  injuries  to  a  serv- 
ant, an  instruction  held-  to  properly  submit  the 
issue  of  contributory  negligence  pleaded. — Pro- 
ducers' Oil  Co.  v.  Barnes  (Tex.  Civ.  App.)  1023. 

IV.  LIABILITIES  FOB  INJURIES  TO 
THIRD  PERSONS. 

(A)  ACTS  OR  OMISSIONS  OF  SERVANT. 

g  301.  A  special  master  held  liable  for  the 
negligence  of  a  servant.— Western  Union  Tele- 
graph Co.  v.  Rust  (Tex.  Civ.  App.)  249. 

g  301.  Two  companies  held  to  so  act  to- 
gether as  to  be  liable  for  the  negligence  of  a 
servant. — Western  Union  Telegraph  Co.  v.  Rust 
(Tex.  Civ.  App.)  240. 

f  301.  Employes  of  a  compress  company  of 
which  plaintiff  was  superintendent  held  to  be 
acting  fn  the  service  of  defendant  railroad  com- 
pany in  letting  down  a  car  on  the  spur  track 
which  ran  to  the  compress  works,  so  that 
defendant  was  liable  for  injuries  caused  to 
plaintiff  by  their  negligence  in  doing  so— Gult, 
C.  &  S.  F.  By.  Co.  v.  Gaskill  (Tex.  Civ.  App.) 
557. 

MATERIALITY. 

Of  evidence  in  civil  actions,  see  Evidence,  g 
147. 

MAXIMS. 

Of  equity,  see  Equity,  g  57. 


MECHANICS'  LIENS. 

II.  RIGHT  TO  LIEN. 

(D)  PERSONS  ENTITLED  IN  GENERAL. 

g  92  A  person  held,  under  the  facts,  not  en- 
titled to  a  foreclosure  of  a  contractor's  lien.— 
Morris  v.  Shepard  (Tex.  Civ.  App.)  571. 

MEETINGS. 

Of  municipal  council,  see  Municipal  Corpora- 
tions, g  80. 

School  district  meetings,  see  Schools  and 
School  Districts,  gg  46,  56. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  Frauds, 
Statute  of,  g  106. 

MENTAL  SUFFERING. 

As  element  of  damages  for  refusal  of  carrier 
to  transport  passenger  to  destination,  see 
Carriers,  g  277. 
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(B)  CONVEYANCES  IN  GENERAL. 

i  55.  Even  though  deeds  purported  to  con- 
vey all  minerals  underlying  the  land,  If  they, 
in  connection  with  the  other  evidence,  showed 
that  the  parties  did  not  contemplate  a  convey- 
ance of  natural  gas  thereunder,  the  right  to  the 
gas  did  not  pass.— McKlnney's  Heirs  v.  Central 
Kentucky  Natural  Gas  Co.  (Ky.)  314;  Perry 
v.  Same,  Id. ;  Becraft  v.  Same,  Id. 

§  55.  Evidence  held  to  show  that  by  deeds 
granting  "all  minerals"  the  grantors  did  not 
intend  to  grant  the  right  to  the  natural  gas 
under  the  land—  McKinney's  Heirs  v.  Central 
Kentucky  Natural  Gas  Co.  (Ky.)  314;  Perry 
v.  Same,  Id.;  Becraft  v  Same,  Id. 

(O  LEASES.  LICENSES,  AND  CONTRACTS. 
Bringing  in  new  parties  in  action  for  royalties, 

see  Parties,  {  51. 
Jurisdiction  of  particular  courts  in  action  for 

royalties  on  ou  or  gas  well  as  dependent  on 

title  to  realty  being  involved,  see  Courts,  5 

223. 

Venue  of  action  for  royalties  as  affected  by 
title  to  realty  being  involved,  see  Venue,  §  5. 

IK.  OPERATION  OF  MINES,  QUAR- 
RIES, AND  WELLS. 

(C)  RIGHTS  AND  LIABILITIES  INCIDENT 
TO  WORKING. 

Actions  for  breach  of  contract  by  carriers  to 
furnish  cars  for  coal  shipment,  see  Carriers, 
i  69. 

Liability  for  iujuries  to  servant,  see  Master 
and  Servant,  §  118. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

In  contract  for  sale  of  realty,  see  Vendor  and 

Purchaser,  §  44. 
In  deed,  see  Deeds,  |  69. 

MITIGATION. 

Of  damages,  see  Libel  and  Slander,  §  62. 

MODIFICATION. 

Of  contract,  see  Contracts,  §  237. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  §§  339,  341. 

i  1.  The  count  for  money  had  and  received 
will  lie  to  recover  money  which  defendant  re- 
ceived, or  obtained  possession  of,  which  in 
equity  and  good  conscience  he  ought  to  pay 
plaintiff.— Montgomery  v.  Wise  (Mo.  App.)  100. 

i  8.  An  action  for  money  received  will  lie, 
where  one  has  obtained  money  from  another  by 
oppression,  imposition,  extortion,  or  deceit. — 
Leonard  v.  State  (Tex.  Cr.  Ann.)  183. 

|  15.  An  action  for  money  received  held  to 
lie  against  a  commission  house  for  breach  of  its 
agreement  to  remit  proceeds  of  a  shipment  of 
cattle  for  the  sale  of  which  the  bank  had  fur- 
nished the  money.— Bank  of  Laddonia  v.  Bright- 
Coy  Commission  Co.  (Mo.  App.)  648. 


I  17.  A  contract  held  not  in  restraint  of 
trade,  and  not  in  violation  of  the  Sherman 
anti-trust  act  (Act  July  2,  1890,  c.  647,  26 
Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200]).— 
Morouey  Hardware  Co.  v.  Goodwin  Pottery 
Co.  (Tex.  Civ.  App.)  1088. 

|  21.  A  member  of  a  trust  to  regulate  and 
control  the  price  of  coal  held  entitled  to  sue 
a  carrier  for  its  failure  to  furnish  cars  for 
the  shipment  of  coal,  notwithstanding  the  state 
and  federal  anti-trust  acts.— Midland  Valley  R. 
Co.  v.  Hoffman  Coal  Co.  (Ark.)  380. 

MORTGAGES. 

Estoppel  by,  see  Estoppel,  i  37. 

Of  personal  property,  see  Chattel  Mortgages. 

Of  railroads,  see  Railroads,  f  159. 

L  REQUISITES  AND  VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OP  CON- 

VEYANCES AS  SECURITY. 

|  6.  A  deed  absolute  on  its  face  held  a 
mortgage,  and  not  a  conditional  sale. — Moor- 
head  v.  Ellison  (Tex.  Civ.  App.)  1049. 

i  32.  The  intention  of  the  parties  to  an  in- 
strument must  determine  its  character,  what- 
ever its  language  may  be,  and  when  it  is 
doubtful  whether  an  instrument  was  intended 
as  a  mortgage  or  a  conditional  sale,  equity  will 
hold  it  to  be  a  mortgage  rather  than  a  deed.— 
Moorhead  v.  Ellison  (Tex.  Civ.  App.)  1049. 

(B)  FORM  AND  CONTENTS  OF  INSTRU- 

MENTS. 

f  48.  A  description  of  land  in  a  deed  of 
trust  held  not  defective  as  vague  or  indefinite. 
—Anderson  v.  Casey-Swasey  Co.  (Tex.  Civ.  App.) 
918. 

(D)  VALIDITY. 
S  79.  Where  notes  and  a  trust  deed  were 
extorted  by  defendant,  without  consideration, 
from  a  borrower  as  additional  compensation  for 
securing  a  loan,  which  was  needed  immediately 
to  redeem  land  from  foreclosure,  after  defend- 
ant had  agreed  to  procure  the  loan  for  a  con- 
sideration which  had  already  been  paid,  equity 
will  decree  a  cancellation  of  the  notes  and 
trust  deed.— Lappin  v.  Crawford  (Mo.)  605. 

III.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  GENERAL  RULES   OF  CONSTRUC- 
TION. 

5  97.  Though  onerous  conditions  imposed 
in  a  mortgage  are  upheld  in  the  absence  of 
fraud  or  imposition,  yet  equity  will  protect  the 
mortgagor  against  harsh  remedies  so  long  as 
it  can  do  so  without  impairing  the  obligations 
of  his  contract.— Duncan  v.  Home  Co-operative 
Co.  (Mo.)  733. 

(C)  PROPERTY  MORTGAGED.  AND  ES- 

TATES OF  PARTIES  THEREIN. 

i  143.  By  analogy  to  Ky.  St.  1909,  g  2539 
(Russell's  St.  g  205)  a  mortgagee  acquiring  the 
mortgaged  premises  by  a  verbal  surrender  of 
the  land  in  satisfaction  of  the  mortgage  held 
to  have  the  right  to  acquire  title  thereto  by  ad- 
verse possession.— Winburn  v.  Witt  (Ky.)  293. 

§  143.  A  mortgagee  acquiring  possession  of 
the  mortgaged  premises  by  a  verbal  surrender  of 
the  same  to  satisfy  a  mortgage  held,  under  the 
evidence,  to  have  held  the  land  adversely  for 
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the  statutory  period  of  15  years.— Winburn  y. 
Witt  (Ky.)  29ST 

(D)  LIEN  AND  PRIORITY. 

I  163.  The  trustee  of  a  deed  of  trust  held  to 
have  acquired  a  prior  right  to  the  land  as 
against  grantees  holding  under  unrecorded  con- 
veyances.—Anderson  v.  Casey-Swasey  Co.  (Tex. 
Civ.  App.)  918. 

V.  ASSIGNMENT  OF  MORTGAGE  OB 
DEBT. 

g  270.  Evidence  in  an  action  to  set  aside  a 
trust  deed  held  to  show  that  the  trust  deed  and 
the  note  which  it  secured  were  transferred  to 
defendant  as  administrator  of  an  estate,  and 
that  he  subsequently  acquired  title  to  both  in- 
dividually.— Stayten  v.  Hastain  (Mo.)  763. 

IX.  FORECLOSURE  BT  EXERCISE  OF 
POWER  OF  SALE. 

Review  of  discretionary  rulings  as  to  time  for 
redemption,  see  Appeal  and  Error,  {  983. 

8  369.  The  court  setting  aside  a  sale  under  a 
deed  of  trust  securing  a  debt  payable  in  install- 
ments held  required  to  provide  that  on  the  pay- 
ment of  past  due  installments  the  trustee  can- 
not foreclose,  so  long  as  the  debtor  subsequent- 
ly pays  installments  as  they  mature.— Duncan 
r.  Home  Co-operative  Co.  (Mo.)  783. 

i  369.  In  a  suit  to  set  aside  a  sale  under  a 
deed  of  trust  executed  to  a  partnership,  the 
receiver  of  the  partnership  held  a  proper  party. 
— Duncan  v.  Home  Co-operative  Co.  (Mo.)  733. 

§  369.  A  decree  setting  aside  a  sale  under 
a  trust  deed  held  to  prooerly  impose  specified 
conditions.— Duncan  v.  Home  Co-operative  Co. 
(Mo.)  733. 

I  369.  A  sate  by  the  trustee  under  a  trust 
deed  to  himself  as  purchaser  held  properly  set 
aside.— Duncan  v.  Home  Co-operative  Co.  (Mo.) 
•733. 

I  372.  A  sale  by  a  trustee  under  a  trust 
deed  made  without  the  notice  required  by  the 
•leed  is  o'f  no  effect. — Meisner  v.  Taylor  (Tex. 
Civ.  App.)  1014. 

8  374.  A  deed  under  a  trust  deed  held  not  to 
convey  title  to  the  premises. — Meisner  v.  Taylor 
(Tex.  Civ.  App.)  1014. 

X  FORECLOSURE  BY  ACTION. 

(.7)  SALE. 

Best  and  secondary  evidence  of  order  of  sale, 
see  Evidence,  §§  178,  182. 

Best  and  secondary  evidence  of  title  of  pur- 
chaser, see  Evidence,  8  182. 

i  554.  A  conveyance  by  a  sheriff  on  foreclo- 
sure of  a  deed  of  trust  held  to  pass  all  interest 
of  the  grantor  in  the  tract  described,  notwith- 
standing the  acreage  was  understated  by  mis- 
take.—Anderson  v.  Casey-Swasey  Co.  (Tex.  Civ. 
App.)  918. 

MOTIONS. 

Propriety  of  demurrer  to  motion,  see  Pleading, 
§189. 

For  particular  purpoict  or  relief. 
Arrest  of  judgment  in  criminal  prosecutions, 

see  Criminal  Law,  §  974. 
Change  of  venue  in  civil  actions,  see  Venue, 

f  7 1 . . 

Continuance  in  civil  actions,  see  Continuance. 

New  trial  In  civil  actions,  see  New  Trial,  i  166. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,  88  907.  939. 

Presentation  of  objections  for  review,  see  Ap- 
peal and  Error,  §8  205-232. 

Relating  to  pleadings,  see  Pleading,  81  343, 
309. 

Striking  out  evidence,  see  Trial,  8  91. 


MULES. 


Validity  of  contract  for  sale  of  glandered 
mutes,  see  Sales,  8  48. 

MUNICIPAL  CORPORATIONS. 

See  Counties:  Schools  and  School  Districts, 
88  10-86. 

Municipal  regulations  of  sale  of  liquor,  see 

Intoxicating  Liquors,  8  46. 
Ordinances  relating  to  intoxicating  liquors,  see 

Intoxicating  liquors. 
Street  railroads,  see  Street  Railroads. 

L  CREATION,  ALTERATION,  EXIST- 
ENCE, AND  DISSOLUTION. 

(A)  INCORPORATION   AND  INCIDENTS 

OF  EXISTENCE. 

Subject  and  title  of  statute  granting  special 
charter.  Bee  Statutes,  8  120. 

(B)  TERRITORIAL  EXTENT  AND  SUBDI- 
VISIONS, ANNEXATION,  CONSOLI- 
DATION, AND  DIVISION. 

8  43.  A  map  or  plat  is  a  written  instrument 
to  be  construed  by  the  court— City  of  Atlanta 
v.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  923.- 

IV.  PROCEEDINGS  OF  COUNCIL  OR 
OTHER  GOVERNING  BOOT. 

(A)  MEETINGS,  RULES,  AND  PROCEED- 
INGS IN  GENERAL. 

8  89.  Under  Act  1903,  p.  70,  8  2  (Ann.  St. 
1906,  8  5490),  a  special  meeting  of  a  city  council 
held  properly  called  by  posting  a  notice  on  the 
city  ball  door  and  serving  each  member  of  the 
council  with  a  copy  of  such  notice.— Cushing  v. 
Hartwig  (Mo.  App.)  109. 

V.  OFFICERS,  AGENTS,  AND  EM- 
PLOYES. 

(A)  MUNICIPAL  OFFICERS  IN  GENERAL. 

8  173.  Neither  the  act  of  June  10, 1897  (Gen. 
Laws  1897,  p.  244,  c.  165),  nor  any  other  law 
of  this  state,  authorizes  suit  on  official  bonds 
given  by  police  of  a  municipality  for  injuries 
unlawfully  inflicted  by  such  policemen  on  per- 
sons not  parties  to  the  bonds.— United  States 
Fidelity  &  Guaranty  Co.  v.  Jasper  (Tex.  Civ. 
App.)  1145. 

f  173.  A  surety  on  a  policeman's  bond  to  a 
city  to  secure  the  faithful  discharge  of  his  duties 
is  not  liable  for  an  assault  by  the  officer,  where 
the  bond  is  not  executed  tor  the  benefit  of  per- 
sons not  parties  thereto,  and  there  is  no  city  or- 
dinance authorizing  suits  on  such  bonds  by  per- 
sons injured  by  the  unlawful  act  of  policemen. 
—United  States  Fidelity  &  Guaranty  Co.  v. 
Jasper  (Tex.  Civ.  App.)  1145. 

VI.  PROPERTY. 

Acquisition  in  exercise  of  power  of  eminent 
domain,  statutory  provisions  as  to  taking  of 
property,  see  Eminent  Domain,  8  167. 

IX.  PUBLIC  IMPROVEMENTS. 

(B)  PRELIMINARY.  PROCEEDINGS  AND 
ORDINANCES  OR  RESOLUTIONS. 

8  303.  Although  the  grade  of  a  street  is  es- 
tablished by  ordinance,  it  is  also  necessary  that 
the  change  to  the  established  grade  should  also 
be  made  under  authority  of  an  ordinance. — 
Powell  v.  City  of  Excelsior  Springs  (Mo.  App.) 
106. 

(C)  CONTRACTS. 

8  362.  Under  Laws  1903,  p.  64,  8  9  (Ann. 
St.  1906,  8  5747-9),  the  council  have  the  power 
to  extend  the  time  to  complete  a  contract  by 
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the  time,  but  a  reasonable  time  will  be  allowed, 
and,  if  the  original  time  is  not  sufficient,  rea- 
sonable extensions  may  be  made. — Montague  v. 
W.  H.  Kolkmeyer  ft  Co.  (Mo.  App.)  637. 

|  3C2.  Excessive  rainfall,  floods,  and  contin- 
ued bad  weather  held  to  be  sufficient  grounds 
for  the  extension  of  time  for  the  completion  of 
a  contract  for  the  improvement  of  a  street- 
Montague  v.  W.  H.  Kolkmeyer  ft  Co.  (Mo. 
App.)  637. 

(E)  ASSESSMENTS  FOR  BENEFITS,  AND 

SPECIAL  TAXES. 

Assessment  for  improvement  as  not  constitut- 
ing exercise  of  power  of  eminent  domain,  see 
Eminent  Domain,  §  2. 

§  407.  A  statute  authorizing  assessment  for 
street  improvements  held  not  unconstitutional. — 
City  of  Austin  v.  Nalle  (Tex.)  996. 

i  407.  The  constitutional  limit  of  taxation 
does  not  embrace  special  assessments  for  munic- 
ipal improvement.— City  of  Austin  v.  Nalle 
(Tex.)  996. 

{  431.  Under  St.  Louis  City  Charter,  art.  6, 
I  5  (Ann.  St  1906,  p.  4850),  where  an  alley 
was  opened  in  continuation  of  an  older  alley 
which  extended  part  way  through  the  block,  all 
of  the  owners  of  property  abutting  on  the  com- 
pleted alley  were  liable  to  assessment  for  bene- 
fits.—City  of  St.  Louis  v.  Calhoun  (Mo.)  1162. 

g  455.  In  a  proceeding  by  a  city  to  condemn 
land  for  an  alley  through  a  city  block,  a  notice 
of  meeting  of  the  commissioners  for  the  purpose 
of  assessing  benefits  held  sufficient. — City  of  St 
Louis  v.  Calhoun  (Mo.)  1152. 

|  513.  A  finding  included  in  a  judgment  In 
an  action  to  cancel  special  tax  bills  that  the 
bills  were  a  valid  lien  on  plaintiff's  property 
held  not  erroneous.— Montague  v.  W.  H.  Kolk- 
meyer &  Co.  (Mo.  App.)  637. 

(F)  ENFORCEMENT   OF  ASSESSMENTS 

AND  SPECIAL  TAXES. 

I  568.  Tax  bill  issued  for  a  municipal  im- 
provement cannot  be  enforced  by  an  assignee 
without  proof  of  the  assignment. — dishing  v. 
Hartwig  (Mo.  App.)  109. 

t  568.  Tax  bills  are  prima  facie  evidence 
that  the  ground  on  which  the  work  was  done  is 
a  public  street— Parker-Washington  Co.  v.  Cole 
(Mo.  App.)  118. 

I  568.  Tax  bills  held  not  prima  facie  evidence 
that  they  had  not  been  paid  as  against  parties 
not  named  therein. — ParKer-Washington  Co.  v. 
Cole  (Mo.  App.)  118. 

X.  POLICE  POWER  AND  REGULA- 
TIONS. 

(A)  DELEGATION.  EXTENT.  AND  EXER- 
CISE OF  POWER 

i  603.  Cities  held  to  possess  the  inherent 
power  to  establish  fire  limits.— Ex  parte  Cain 
(Tex.  Cr.  App.)  999. 

i  603.  A  city  ordinance,  establishing  fire  lim- 
its and  prohibiting  the  erection  of  wooden  build- 
ings therein,  etc.,  held  valid,  except  so  far  as  it 
conflicts  with  Rev.  St.  1895,  art.  523.— Ex  parte 
Cain  (Tex.  Cr.  App.)  999. 

{  603.  A  city  ordinance,  establishing  fire  lim- 
its and  prohibiting  the  construction  of  buildings 
therein,  except  buildings  of  brick  or  stone,  held 
net  in  conflict  with  Rev.  St.  1895,  art  523.— Ex 
parte  Morris  (Tex.  Cr.  App.)  1007. 


i  669.  An  ordinance  establishing  the  grade 
of  a  portion  of  a  street  held  unreasonable  and 
void.— Powell  v.  City  of  Excelsior  Springs  (Mo. 
App.)  106. 

§  671.  A  judgment  holding  an  ordinance  void 
held  not  to  be  construed  to  affect  the  rights  of 
the  city  in  the  exercise  of  its  lawful  jurisdiction 
over  streets.— Powell  v.  City  of  Excelsior 
Springs  (Mo.  App.)  106. 

XII.  TORTS. 

(O  DEFECTS  OR  OBSTRUCTIONS  IN 
STREETS  AND  OTHER  PUB- 
LIC WAYS. 

|  755.  Cities  must  keep  their  streets  in  a 
reasonably  safe  condition  tor  use  by  the  travel- 
ing public  and  are  liable  for  injuries  resulting 
from  their  failure  to  do  so  to  travelers  there- 
on who  are  themselves  exercising  due  care- 
Turner  v.  Southwest  Missouri  R.  Co.  (Mo.  App.) 

f  800.  Plaintiff  held  entitled  to  recover  for 
injuries  caused  bjr  his  cart  turning  over  by  run- 
ning against  a  dirt  pile  negligently  left  in  the 
street,  though  he  would  not  have  been  injured 
if  his  horse  bad  not  become  frightened,  if  the 
accident  would  not  have  occurred  had  the  dirt 
not  been  in  the  street.— Turner  v.  Southwest 
Missouri  R.  Co.  (Mo.  App.)  128. 

i  821.  In  an  action  for  personal  injuries  to 
plaintiff  through  falling  over  an  obstruction 
placed  on  a  sidewalk  by  defendant  the  ques- 
tions of  plaintiff's  contributory  negligence  and 
assumption  of  risk  held,  under  the  evidence,  for 
the  jury.— De  Courcy  v.  Preudergast  Const  Co. 
(Mo.  App.)  632. 

|  822.  In  an  action  against'  a  city  and  a 
street  railroad  company  for  injuries  caused  by 
plaintiffs  cart  striking  a  dirt  pile  in  the  street 
and  turning  over  on  him  after  his  horse  had  be- 
come frightened,  an  instruction  held  not  defective 
in  failing  to  submit  material  issues.— Turner 
v.  Southwest  Missouri  R.  Co.  (Mo.  App.)  128. 

XIII.  FISCAL  MANAGEMENT.  PUB- 
LIC DEBT,  SECURITIES,  AND 
TAXATION. 

(A)  POWER  TO  INCUR  INDEBTEDNESS 
AND  EXPENDITURES. 

t  865.  Under  Const  {  158,  limiting  the  in- 
debtedness of  fourth-class  cities,  it  is  sufficient 
if  the  indebtedness  does  not  exceed  the  constitu- 
tional limitation  at  the  time  bonds  were  issued, 
even  though  the  bonds,  together  with  the  exist- 
ing indebtedness,  exceeded  such  limitation  at 
the  time  the  election  was  held  for  the  issuance 
of  the  bonds.— Frost  v.  Central  City  (Ky.)  367. 

(C)  BONDS   AND  OTHER  SECURITIES, 
AND  SINKING  FUNDS. 

t  911.  The  issuance  of  bonds  by  a  city  of  the 
fourth  class  for  the  purpose  of  erecting  school 
buildings  held  a  "municipal  purpose"  within 
Ky.  St.  |  3490,  subsec  34  (Russell's  St  |  1511, 
suDsec.  34),  authorizing  such  cities  to  issue  mu- 
nicipal bonds  for  municipal  purposes,  etc.— 
Frost  v.  Central  City  (Ky.)  867.  . 

I  917.  Bonds  issued  by  a  city  under  Ky.  St 
1909,  S  3637,  subd.  3  (Russell's  St  |  1643), 
held  valid  in  the  absence  of  any  claim  or  proof 
of  violation  of  Const.  §f  157,  158,  159.— Rees  v. 
Kranth  (Ky.)  370. 

I  918.  An  election  authorized  by  the  counsel 
of  a  city  of  the  fourth  class  to  submit  the  ques- 
tion whether  the  city  should  issue  bonds  for  the 
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erection  of  common  school  buildings  Acid  a  mu- 
nicipal election  within  Ky.  St.  1909,  8  3490, 
subsec.  34  (Russell's  St.  {  1811,  subsec.  34),  so 
that  the  election  was  properly  held  by  secret 
ballot— Frost  t.  Central  City  (Ky.)  367. 

I  918.  That  the  issuance  of  school  bonds  was 
carried  by  two- thirds  of  the  votes  cast  upon 
that  particular  question  in  an  election  held  un- 
der Ky.  St.  §  3490,  subsec.  34  (Russell's  St.  § 
loll,  subsec.  34),  was  sufficient,  even  though  the 
proposition  did  not  receive  two-thirds  of  the 
votes  cast  upon  other  questions  submitted  at 
the  same  election.— Frost  v.  Central  City  (Ky.) 
367. 

MUNICIPAL  COURTS. 

Power  to  establish,  see  Courts,  f  42. 

MURDER. 

See  Homicide,  88  11,  22. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ||  724-819. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  gg  82-57. 

.  NAMES. 

I  7.  "Mike"  is  not  a  universally  recognized 
abbreviation  of  "Michael,"  but  is,  strictly  speak- 
ing, a  mere  diminutive  or  nickname. — Ohlmann 
T.  Clarkson  Sawmill  Co.  (Mo.)  1155. 

|  7.  Nicknames  are  names  given  in  contempt, 
derision,  or  sportive  familiarity;  a  familiar  or 
opprobrious  appellation. — Ohlmann  v.  Clarkson 
Sawmill  Co.  (Mo.)  1155. 

8  16.  "Josef  Maier,"  held  idem  sonans  with 
"Joseph  Meyer."— Maier  v.  Brock  (Mo.)  1167; 
Same  r.  Waters  (Mo.)  1174. 

I  16.  A  deed  to  "An  R."  is  good  as  a  deed 
to  "Ann  R."— Phillips  v.  Palmer  (Tex.  Civ. 
App.)  911. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  I  261. 

NAVIGABLE  WATERS. 

See  Waters  and  Water  Courses. 

I.  RIGHTS  OF  PUBLIC. 

8  20.  The  removal  of  an  old  bridge  and  the 
building  of  a  new  one  in  its  place,  held  the  con- 
struction of  a  bridge  within  Act  Cong.  March  3, 
1899,  c  425,  I  9,  30  Stat  1151  (D.  S.  Comp.  St. 
1901,  p.  3540),  relative  to  the  construction  of 
bridges  over  navigable  rivers.— Gulf,  C.  &  8.  F. 
By.  Co.  v.  Meadows  (Tex.  Civ.  App.)  521. 

i  20.  Under  Act  Cong.  March  3,  1899,  c.  425, 
«  9.  30  Stat.  1151  (U.  S.  Comp.  St.  1901,  p. 
8540),  held  that  no  one  may  build  a  bridge  over 
a  navigable  river  within  the  limits  of  one  state 
without  the  concurrent  permission  of  the  state 
and  national  government— Gulf,  C-  &  S.  F.  Ry. 
Co.  v.  Meadows  (Tex.  Civ.  App.)  521. 

I  20.  A  railroad  company  held  liable  to  plain- 
tiff for  loss  ensuing  from  the  destruction  of  a 
raft  of  logs,  destroyed  by  the  company  to  pre- 
vent its  contact  with  a  bridge  obstructing  a 
navigable  river.  Rev.  St.  1895,  art.  4437 ;  Pen. 
Code  1893,  art.  479.— Gulf,  C.  &  S.  F.  Ry.  Co. 
v.  Meadows  (Tex.  Civ.  App.)  521. 

NAVIGATION. 

See  Navigable  Waters,  8  20. 


NEGLIGENCE. 

Causing  death,  see  Death,  g{  11-104. 

By  particular  classes  of  person*. 

See  Carriers,  |§  94,  104,  134,  137,  147,  154, 
170-187,  280-321;  Municipal  Corporations, 
18  755-822;  Railroads,  i§  222-486. 

Employers,  see  Master  and  Servant  I!  88-97. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephoues,  9  66. 

Condition  or  use  of  particular  ipeeiel  of  prop- 
erty, works,  machinery,  or  other  instru- 
mentalities. 

See  Railroads,  §jf  222-186;  Street  Railroads, 
H  69-118. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 

ING NEGLIGENCE. 

(A)  PERSONAL  CONDUCT  IN  GENERAL. 

8  4.  The  standard  which  the  law  sets  up,  and 
by  which  the  conduct  of  others  shall  be  ascer- 
tained and  measured,  is  that  of  an  ordinarily 
prudent  person  under  existing  circumstances.— 
De£  v.  United  Rys.  Co.  of  St  Louis  (Mo.  App.) 

(C)  CONDITION  AND  USB  OF  LAND, 
BUILDINGS,  AND  OTHER 
STRUCTURES. 

8  32.  An  owner  or  occupant  of  premises 
held  under  no  duty  to  protect  those  who  go  on 
the  premises  merely  for  their  own  convenience. 
— Glaser  v.  Rothschild  (Mo.)  1. 

8  32.  One  going  on  the  premises  of  another 
by  the  latter's  invitation,  and  for  the  purposes 
of  the  latter,  is  not  a  bare  licensee,  but  is  an 
invitee,  and  the  owner  must  use  ordinary  care 
to  prevent  injury  to  him.— Glaser  v.  Rothschild 
(Mo.)  1. 

8  32.  One  invited  to  come  on  the  premises  of 
another  for  the  purposes  of  the  latter  does  not 
thereby  obtain  the  right  to  roam  at  will,  with- 
out further  invitation,  to  out  of  way  places 
on  the  premises,  disconnected  from,  and  in  no 
way  pertaining  to,  the  business  in  hand.— Glaser 
v.  Rothschild  (Mo.)  1. 

8  32.  The  word  "invitation,"  in  the  rule  de- 
fining the  liability  of  an  owner  inviting  another 
on  his  premises,  defined.— Glaser  v.  Rothschild 
(Mo.)  1. 

8  32.  A  person  coming  to  a  store  in  response 
to  the  invitation  of  the  proprietor  held  not  a 
bare  licensee,  but  the  proprietor  was  bound  to 
exercise  reasonable  care  for  his  safety. — Glaser 
v.  Rothschild  (Mo.)  1. 

8  39.  In  an  action  against  a  coal  company 
for  death  of  an  infant  by  falling  down  a  coal 
chute,  defendant  held  not  liable.— Hermes' 
Adm'r     Hatfield  Coal  Co.  (Ky.)  351. 

8  44.  The  proprietor  of  a  store  owes  to  one 
legally  in  the  basement  the  duty  of  keeping  it 
sufficiently  light  to  enable  him,  while  in  the  ex- 
ercise of  ordinary  care,  to  avoid  falling  into  a 
pit  there.— Glaser  r.  Rothschild  (Mo.)  f. 

8  51.  Laws  1891,  p.  159  (Rev.  St.  1899,  it 
6431-6456  [Ann.  St.  1906,  pp.  3210-3221  J), 
relating  to  manufacturing,  mechanical,  mercan- 
tile, and  other  establishments,  held  enacted  for 
the  protection,  health,  and  safety  of  employes 
of  the  establishment  mentioned,  and  not  for 
the  protection  of  others.— Glaser  v.  Rothschild, 
(Mo.)  1. 

II.  PROXIMATE  CAUSE  OF  INJURY. 

8  58.  "Proximate  cause"  defined.— St.  Louis. 
K.  &  S.  E.  R.  Co.  v.  Fultz  (Ark.)  984. 

i  58.  The  liability  of  one  charged  with  neg- 
ligence does  not  depend  on  the  question  wheth- 
er in  the  exercise  of  reasonable  prudence  h* 
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could  or  ought  to  have  foreseen  the  very  Injury 
complained  of,  but  he  may  be  held  liable  for 
anything  which,  after  the  injury  is  complete, 
appears  to  have  been  the  natural  and  probable 
consequence  of  his  act  or  omission. — Buckner 
v.  Stockyards  Horse  &  Male  Co.  (Mo.)  766. 

§  58.  The  proximate  and  natural  conse- 
quences of  a  negligent  act  are  always  deemed 
to  be  foreseen,  and  one  guilty  of  negligence  is 
liable  for  injuries,  though  the  precise  injury 
might  not  have  been  anticipated. — Missouri,  EL. 
ft  T.  Ry.  Co.  of  Texas  v.  Harrison  (Tex.  Civ. 
App.)  254. 

i  61..  A  plaintiff,  injured  in  consequence  of 
the  concurring  negligence  of  defendant  and 
that  of  a  third  person,  or  with  some  other  in- 
dependent concurring  or  succeeding  cause,  may 
sue  defendant  therefor.— Krehmeyer  v.  St  Louis 
Transit  Co.  (Mo.)  7& 

8  61.  Where  there  is  not  a  scintilla  of  evi- 
dence showing  that  plaintiff's  injury  was  caus- 
ed by  the  concurrent  negligence  of  defendant 
and  that  of  a  third  person,  the  rule  that  a  plain- 
tiff Injured  in  consequence  of  the  concurring 


negligence  of  defendant  and  another  may  sue 
defendant  does  not  apply.— Krehmeyer  v.  St. 
Louis  Transit  Co.  (Mo.)  78. 

i  61.  Where  defendant's  negligence,  but  for 
which  the  accident  would  not  have  occurred, 
combined  with  some  other  cause  or  causes,  oc- 
casions an  injury,  defendant  is  liable,  unless 
such  other  cause  or  causes  were  under  the  con- 
trol of  plaintiff,  or  were  the  outgrowth  of  his 
own  conduct. — Buckner  v.  Stockyards  Horse  & 
Mule  Co.  (Mo.)  706. 

i  61.  One  may  recover  against  a  defendant 
for  his  negligent  breach  of  duty,  though  his 
negligence  concurred  with  the  negligence  of  a 
third  person,  and  each  contributed  to  the  in- 
jury—Schmidt r.  St.  Louis  Transit  Co..  (Mo. 
App.)  96. 

t  61.  One  injured  without  fault  on  his  part 
may  recover  against  a  defendant  whose  negli- 
gence was  not  the  sole  cause  of  the  injury, 
where  the  negligent  act  complained  of  concurred 
with  an  accidental  cause,  and  operated  proxi- 
mately to  the  injury.— Schmidt  v.  St.  Louis 
Transit  Co.  (Mo.  App.)  96. 

S  61.  One  injured  by  the  negligence  of  an- 
other, concurring  with  an  act  of  God,  and 
operating  proximately  to  the  injury,  may  re- 
cover therefor.— Schmidt  v.  St  Louis  Transit 
Co.  (Mo.  App.)  96. 

I  63.  An  accident  is  such  an  unexpected  cas- 
ualty as  occurs  without  any  one  being  to  blame 
for  it ;  that  is,  without  anybody  being  guilty  of 
negligence  in  doing  or  permitting  to  be  done,  or 
omitting  to  do,  the  particular  things  that  caused 
such  casualty.— Briscoe  v.  Metropolitan  St.  Ry. 
Co.  (Mo.)  1162. 

III.  CONTRIBUTORY  NEGLIGENCE. 

Of  owner  of  animal  killed  in  operation  of  rail- 
road, see  Railroads,  ft  422. 

Of  owner  of  live  stock  shipped,  see  Carriers, 
§  217. 

Of  passenger,  see  Carriers,  §§  328-348. 

Of  person  injured  by  operation  of  street  rail- 
road, see  Street  Railroads,  §§  98,  99. 

Of  person  injured  on  or  near  railroad  tracks, 
see  Railroads,  §  381. 

Of  servant,  see  Master  and  Servant,  If  227- 
246,  289,  296. 

(A)  PERSON'S  INJURED  IN  GENERAL. 

ft  65.  Contributory  negligence  is  the  want 
of  such  care  and  prudence  as  an  ordinarily  care- 
ful and  prudent  person  would  have  used  under 
the  same  circumstances. — Buckner  v.  Stockyards 
Horse  &  Mule  Co.  (Mo.)  7G6. 

§  71.  Where  there  is  a  safe  and  convenient 
way,  and  one  chooses  an  unsafe  and  dangerous 


way  and  is  thereby  Injured,  he  cannot  recover. 
—Missouri,  K.  ft  T.  Ry.  Co.  of  Texas  r.  Sharp 
(Tex.  Civ.  App.)  268. 

|  71.  The  rule  that  one  voluntarily  choosing 
an  unsafe  way  when  there  is  a  safe  one  is  guilty 
of  contributory  negligence  is  only  applicable 
where  one  of  the  ways  is  so  unsafe  that  a  per- 
son of  ordinary  prudence  would  not  choose  it— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Schuessler 
(Tex.  Civ.  App.)  1147. 

|  72.  Where  one  is  placed  in  a  position  of 
danger  without  his  own  negligence,  the  same 
degree  of  discrimination  is  not  required  of  him 
in  extricating  himself  therefrom  as  if  he  had 
sufficient  time  to  deliberate  on  the  safest  course 
in  the  emergency.— Scott  t.  Metropolitan  St 
Ry.  Co.  (Mo.  App.)  131. 

i  80.  If  an  injured  person's  negligence  con- 
curred in,  or  contributed  to,  his  injury,  he  is 
not  entitled  to  recover  unless  under  the  last 
clear  chance  doctrine.— Dey  v.  United  Rys.  Co. 
of  St  Louis  (Mo.  App.)  134. 

I  83.  Nature  of  humanitarian  doctrine,  stat- 
ed.—Dey  v.  United  Rys.  Co.  of  St  Louis  (Mo. 
App.)  134. 

IV.  ACTIONS. 

(A)  RIGHT  OF  ACTION,  PARTIES,  PRE- 
LIMINARY PROCEEDINGS,  AND  " 
PLEADING. 

f  108.  Under  Rev.  St  1895,  art.  1191,  pe- 
tition failing  to  state  the  date  of  the  injuries 
complained  of  or  a  reason  why  plaintiff  cannot 
state  the  same  held  defective  when  tested  by 
special  demurrer.— Trinity  &  B.  V.  Ry.  Co.  v. 
Sanders  (Tex.  Civ.  App.)  272, 

|  119.  A  petition,  in  an  action  for  injuries 
caused  by  falling  into  a  pit  in  the  basement  of 
a  store,  held  supported  by  the  evidence.— Glaser 
t.  Rothschild  (Mo.)  1. 

(B)  EVIDENCE. 
I  121.  The  mere  fact  that  an  accident  has 
occurred  is  no  evidence  that  it  was  caused  by 
the  negligence  of  defendant— Glaser  v.  Roth- 
schild (Mo.)  1. 

ft  122.  The  mere  fact  that  one  in  a  store 
fell  into  a  pit  in  the  basement  of  the  store  is 
no  evidence'  that  the  fall  was  due  to  his  failure 
to  exercise  ordinary  care  for  his  safety. — ixlaser 
v.  Rothschild  (Mo.)  L 

I  122.  A  plaintiff  under  the  humanitarian 
doctrine  may  recover  notwithstanding  his  own 
negligence;  but,  to  recover  on  the  theory  that 
defendant  was  negligent,  and  that  he  was  free 
from  contributory  negligence,  he  must  estab- 
lish his  freedom  from  contributory  negligence. — 
Krehmeyer  v.  St  Louis  Transit  Co.  (Mo.)  78. 

S  122.  Circumstances  under  which  the  bur- 
den of  proof  is  on  plaintiff  to  show  freedom  from 
contributory  negligence,  Btated.— Houston  &  T. 
C.  R  Co.  v.  Harris  (Tex.  Civ.  App.)  500. 

(O  TRIAL,  JUDGMENT,  AND  REVIEW. 

§  136.  Where,  in  an  action  for  injuries 
through  negligence,  fair-minded,  reasonable,  and 
capable  men  may  honeBtly  draw  different  con- 
clusions from  the  facts  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence,  the  ques- 
tion is  for  the  jury.— Warren  Vehicle  Stock  Co. 
v.  Siggs  (Ark.)  412. 

§  138.  A  plaintiff  suing  for  a  personal  in- 
jury, who  requests  a  submission  of  the  issue  of 
the  negligence  of  defendant  in  failing  to  exercise 
ordinary  care  after  the  discovery  of  plaintiff's 
peril,  held  not  entitled  to  an  instruction  author- 
izing a  verdict  on  the  jury  finding  him  free  from 
contributory  negligence.— Krehmeyer  v.  St.  Liouif 
Transit  Co.  (Mo.)  78. 
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NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

Separate  schools  for,  see  Schools  and  School 
Districts,  i  13. 

NEWLY  DISCOVERED  EVIDENCE 

Ground  for  new  trial  in  civil  actions,  see  New 
Trial,  §§  102,  108. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  Limitation 
of  Actions,  |  149. 

NEWSPAPERS. 

'Publication  of  delinquent  tax  list,  see  Taxa- 
tion, |  560. 

NEW  TRIAL. 

Costs,  see  Costs,  §  238. 

In  criminal  prosecutions,  see  Criminal  Law, 
f§  807,  939. 

Necessity  of  motion  for  purpose  of  review, 

see  Appeal  and  Error,  H  281,  296. 
Opening  or  vacating  judgment,  see  Judgment, 

Remand  by  appellate  conrt  for  new  trial,  see 

Appeal  and  Error,  f  1194. 
Review  of  discretionary  rulings  on  motion  for, 

seo  Appeal  and  Error,  §  979. 

X.  NATURE  AND  SCOPE  OF  REMEDY. 

{  12.  A  judgment  remains  suspended  during 
the  interim  after  filing  a  motion  for  new  trial 
and  until  it  is  overruled.— Union  Brewing  Co.  v. 
Ehlbardt  (Mo.  App.)  1193. 

II.  GROUNDS. 

(A)  ERRORS  AND  IRREGULARITIES  IN 
GENERAL. 

I  13.  Where  a  party  has  had  an  opportunity 
at  trial  to  present  his  cause  of  action  or  de- 
fense, the  case  should  not  be  reopened  and  re- 
tried unless  it  conclusively  appears  that  an  in- 
justice has  been  done  or  a  wrong  committed 
which  should  be  corrected  by  a  retrial.— Warren 
v.  Turman  (Ky.)  275. 

(F)  VERDICT  OR  FINDINGS  CONTRARY 
TO  LAW  OR  EVIDENCE. 

i  72.  Where  the  verdict  is  against  the  pre- 

Sonderance  of  the  evidence,  it  is  the  trial  court's 
uty  to  set  it  aside.— Barnett  v.  Metropolitan 
St.  Ry.  Co.  (Mo.  App.)  730. 

§  73.  Where  a  verdict  granting  nominal  dam- 
ages was  inadequate,  a  new  trial  conld  be  grant- 
ed even  if  the  petition  did  not  state  a  cause  of 
action.— Noble  v.  Kansas  City  (Mo.)  779. 

(H)  NEWLY  DISCOVERED  EVIDENCE. 

|  102.  Circumstances  held  not  to  show  dili- 
gence in  discovering  evidence  at  a  former  trial 
so  as  to  justify  granting  a  new  trial  on  'the 
ground  of  newly  discovered  evidence.— Warren 
v.  Turman  (Ky.)  275. 

|  102.  In  order  to  justify  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  it  must 
appear  that  such  evidence  could  not  have  been 
obtained  by  exercising  ordinary  diligence  in 
time  to  have  presented  it  at  the  former  trial. — 
Warren  v.  Turman  (Ky.)  275. 

§  108.  In  an  action  for  the  infringement  of 
plaintiff's  ferry  franchise,  alleged  newly  discov- 
ered evidence,  for  which  a  new  trial  was  sought, 
held  not  to  be  so  convincing  as  to  require  a 
new  trial.— Warren  v.  Turman  (Ky.)  275. 


m.  PROCETOTffO*  TO  PROCURE 
NEW  TRIAL. 

I  166.  A  party  held  entitled  to  obtain  a  re- 
hearing at  a  subsequent  term  by  proving  that 
the  judgment  was  secured  by  fraud  or  was  due 
to  accident  or  mistake,  but  only  if  the  result 
was  not  caused  or  contributed  to  by  his  own 
negligence.— McGregor  v.  Port  Huron  Engine  & 
Thresher  Co.  (Tex.  Civ.  App.)  1128. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NICKNAMES. 

Seo  Names,  |  7. 

NIGHT  RIDERS. 

Homicide  of  member  of,  admissibility  of  ele- 
ments of  objects  of  organization,  see  Homi- 
cide, |  1(53. 

NOMINATION. 

For  office,  see  Elections,  t  154. 

NONRESIDENCE. 

Effect  on  limitation,  see  Limitation  of  Actions, 
I  87. 

NONUSER. 

Of  franchise  of  college  as  ground  for  forfei- 
ture, see  Colleges  and  Universities,  f  11. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

A*  affecting  particular  classes  of  persons. 

See  Principal  and  Agent,  {  177. 

Bona  fide  purchaser,  see  Vendor  and  Pur- 
chaser, §|  226-232. 

Of  particular  facts,  acts,  or  proceedings  not 

judicial. 

Letting  of  contract  for  construction  of  drains, 
see  Drains,  §  49. 

Loss  insured  against,  see  Insurance,  §§  539-555. 

Meeting  of  commissioners  in  assessment  pro- 
ceedings, see  Municipal  Corporations,  §  455. 

Meeting  of  council,  see  Municipal  Corporations, 
I  89. 

Nonpayment  or  protest  of  bill  or  note,  see 
Bills  and  Notes,  §§  396-422. 

Sale  by  trustee  under  trust  deed,  see  Mort- 
gages, §  372. 

Of  particular  judicial  proceedings,  x 
See  Garnishment,  {  101. 
Action  or  process,  see  Process,  §§  96,  98. 
Appeal  in  civil  actions,  Bee  Appeal  and  Error,  { 

Appeal  in  criminal  prosecution,  see  Criminal 
Law,  i|  1081,  1087. 

NUISANCE. 

I.  PRIVATE  NUISANCES. 

(A)  NATURE  OF  INJURY,  AND  LIA- 
BILITY THEREFOR. 

t  3.  A  burning  coal  mine  dump  pile  held  not 
a  reasonably  essential  adjunct  to  a  coal  mine, 
so  as  to  fall  within  the  exception  to  the  rule 
that  one  should  so  use  his  own  property  as  not 
to  injure  others. — Czarnecki  v.  Bolen-Darnall 
Coal  Co.  (Ark.)  376. 
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!  50.  Measure  of  damages  for  a  nuisance 
stated.— Czarnecki  v.  Bolen-Darnall  Coal  Co. 
(Ark.)  376. 

i  53.  Whether  a  dump  pile  of  a  coal  mine 
which  had  been  permitted  to  burn  for  three 
years,  and  diffuse  noxious  odors,  constituted  a 
nuisance,  held  for  the  jury.— Czarnecki  v.  Bo- 
len-Darnall Coal  Co.  (Ark.)  376. 

H.  PUBLIC  NUISANCES. 

(B)  RIGHTS  AND  REMEDIES  OF  PRI- 
VATE PERSONS. 

{  72.  If  a  person  maintains  a  nuisance,  he 
is  liable  to  persons  who  have  suffered  thereby  in 
the  use  or  enjoyment  of  tbeir  property.— Ciar- 
necki  t.  Bolen-Darnall  Coal  Co.  (Ark.)  376. 

NUNC  PRO  TUNC. 

Entry  of  notice  of  appeal  and  order  denying 
new  trial  in  criminal  prosecution,  see  Crim- 
inal Law,  i  1109. 

Order  for  filing  bill  of  exceptions,  see  Excep- 
tions, Bill  of,  §  40. 

OBSTRUCTIONS. 

Of  easements,  see  Easements,  §§  44,  61. 

OFFER. 

Of  judgment,  see  Judgment.  i  72. 

Of  proof,  see  Trial,  §§  34-53. 

Of  reward,  see  Rewards. 

Proposals  for  contract,  see  Contracts,  t  28. 

OFFICERS. 

Particular  clatset  of  officer*. 
See  Judges;  Justices  of  the  Peace;  Sheriffs 

and  Constables. 
Collectors  of  taxes,  see  Taxation,  §  560. 
Corporate  officers,  see  Corporations,  §  312. 
Court  officers,  see  Courts,  §  42. 
Municipal  officers,  see  Municipal  Corporations, 

I  173. 

School  officers,  see  Schools  and  School  Dis- 
tricts, gf  46,  56. 

XI.  TITLE  TO  AND  POSSESSION  OF 
OFFICE. 

5  83.  A  city  revenue  collector  held  to  re- 
tain the  books  of  his  office  after  resignation 
without  right,  so  that  they  were  properly  re- 
plevied.—City  of  Kirkwood  v.  Allen  (Mo.  App.) 

OILS. 

Liability  for  Injuries  by  pollution  of  water 
course,  see  Waters  and  Water  Courses,  |g 
69,  74. 

Liability  of  railroad  company  for  negligence  in 
allowing  leakage  in  transfer  of  oil  tanks,  see 
Railroads,  jj  222. 

OPENING. 

Judgment,  see  Judgment,  f  338. 

OPINION  EVIDENCE. 

In  civil  actions,  see  Evidence,  f  8  471-558. 
In  criminal  prosecutions,  see  Criminal  Law,  §8 
448-475. 

OPINIONS. 

Of  courts,  see  Courts,  H  '91,  117. 


For  publication  of  process,  see  Process,  §  9S. 
Review  of  appealable  orders,  see  Appeal  and 
Error. 

ORDINANCES. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, 85  303,  603. 

ORPHAN'S  ASYLUM. 

Charitable  bequest  in  aid  of,  see  Charities,  if 
10,  21. 

PARDON. 

Effect  on  liability  on  bail  bond,  see  Bail,  I  79. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward. 

t  5.  A  parent  may  relinquish  his  right  to  the 
services  and  earnings  of  the  child,  either  ex- 
ressly  or  by  implication— Biggs  v.  St.  Louis,  I. 
"  &  S.  Ry.  Co.  (Ark.)  970. 
I  6.  In  general,  the  father  or  the  widowed 
mother  of  a  minor  child  is  entitled  to  his  serv- 
ices and  earnings.— Biggs  v.  St  Louis,  I.  M.  A 
S.  Ry.  Co.  (Ark!)  970. 

|  5.  A  parent  may  revoke  his  relinquishment 
of  the  child's  services  and  wages  only  as  to  fu- 
ture earnings. — Biggs  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  (Ark.)  970. 

{  6.  Where  a  parent  has  relinquished  his 
right  to  his  child's  wages,  the  right  of  action 
to  recover  them  is  in  the  child,  and  not  in 
the  parent.— Biggs  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  (Ark.)  970. 

$  6.  Whether  a  parent  had  permitted  ber 
minor  son  to  contract  for  his  own  labor  and  col- 
lect and  appropriate  his  earnings  held  fdr  the 
jury.— Biggs  t.  St  Louis,  I.  M.  &  S.  Ry.  Co. 
(Ark.)  970. 

I  6.  Where  the  mother  of  an  emancipated  mi- 
nor sued  to  recover  as  his  next  friend  for  past 
services,  she  had  neither  authority  to  compro- 
mise the  case  nor  receive  money  belonging  to  the 
minor. — Biggs  v.  St  Louis,  I.  M.  &  S.  Ry.  Co. 
(Ark.)  970. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  M  400-460. 
In  criminal  prosecutions,  see  Criminal  Law,  ii 
434,  438. 

PARTIES. 

Admissions  as  evidence,  see  Evidence,  $  222. 
Competency  as  witnesses,  see  Witnesses,  5  88. 
Interpleading,  see  Interpleader. 

In  action*  by  or  against  particular  datte*  of 
person*. 

Partners,  see  Partnership,  f  199. 

In  particular  action*  or  proceeding*. 

Condemnation  proceedings,  see  Eminent  Do- 
main, i  177. 

Criminal  prosecutions,  see  Criminal  Law,  $S 
75,  82. 

Foreclosure,  Bee  Chattel  Mortgages,  |  275. 
For  services  of  child,  see  Parent  and  Child, 
f  6. 

For  wrongful  death,  see  Death,  |  3L 
To  construe  will,  see  Wills,  {  700. 
To  enforce  payment  of  tax,  see  Taxation,  §■ 
641. 

To  recover  drainage  assessments,  see  Drains, 
i  90. 
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Revietc  a*  to  parties,  and  partict  to  proceeding* 

in  appellate  court*. 
Harmless  error  in  joiuder  of,  see  Appeal  and 

Error,  f  1036. 
On  appeal  or  writ  of  error,  see  Appeal  and 

Error,  |{  146,  327,  334. 
Parties  entitled  to  allege  error,  see  Appeal  and 

Error,  §|  877-883. 

To  conveyances  contracts,  or  other  transaction*. 
See  Assignments,  f  98;  Contracts,  f§  28,  187; 
Fraudulent  Conveyances,  |  188. 

H.  DEFENDANTS. 

(B)  JOINDER. 

I  32.  Under,  the  statute  all  persons  who  are 
necessary  to  a  complete  determination  of  the 
questions  involved  should  be  made  parties  to  an 
action.— Leola  Lumber  Co.  t.  Bozarth  (Ark.) 
152. 

III.  NEW  PARTIES  AND  CHANGE  OF 
PASTIES. 

Best  and  secondary  evidence  as  to  persons  en- 
titled to  intervene,  aee  Evidence,  8  163. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, I  251. 

S  51.  In  a  suit  by  a  lessor  for  royalties  for 
oil  and  gas,  the  lessor  of  adjoining  lands  claim- 
ing same  held  a  necessary  party.— Central  Ken- 
tacky  Natural  Gas  Co.  v.  Stevens  (Ky.)  282. 

i  51.  In  a  suit  against  a  railroad  company 
for  damages  to  land,  the  defendant  is  entitled  to 
vouch  in  its  warrantor  that  it  may  have  judg- 
ment against  him  for  such  judgment  as  may  be 
rendered  against  it.— Houston  &  T.  C.  R.  Co.  v. 
Douglas  (Tex.  Civ.  App.)  1048. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

I  80.  In  view  of  Ma  Rev.  St.  1889,  §f  598, 
602  (Ann.  St  1906,  pp.  624,  628),  held  that  a 
failure,  in  an  action  in  Missouri,  to  raise  an  ob- 
jection of  defect  of  parties  plaintiff  in  the  man- 
ner pointed  out  by  the  statute  was  a  waiver 
thereof.— St.  Louis  Southwestern  By.  Co.  v. 
Vanderberg  (Ark.)  993. 

§  84.  Objection  for  nonjoinder  of  parties 
must  be  raised  by  plea  or  demurrer. — National 
Handle  Co.  v.  Huffman  (Mo.  App.)  690. 

PARTITION. 

II.  ACTIONS  FOB  PARTITION. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

i  17.  Under  Kirby's  Dig.  g  2746,  the  remedy 
of  a  tenant  in  common  ousted  from  the  land 
held  by  ejectment,  until  the  successful  prosecu- 
tion of  which  he  cannot  maintain  partition. — 
La  Cotts  v.  Pike's  Estate  (Ark.)  144. 

I  19.  A  tenant  in  common,  unless  in  posses- 
sion, or  unless  his  title  is  admitted,  cannot  main- 
tain partition.— La  Cotts  v.  Pike's  Estate  (Ark.) 
144. 

(B)  PROCEEDINGS  AND  RELIEF. 

I  77.  In  partition,  before  the  court  is  au- 
thorized to  divest  title  by  sale,  all  the  require- 
ments of  the  statute  must  be  complied  with.— 
Fagan  v.  Fagan  (Tex.  Civ.  App.)  550. 

I  77.  Under  the  express  provisions  of  Rev. 
St.  1895,  art.  3611,  as  amended  by  Act  April 
7,  1905  (Laws  1905,  p.  95,  c.  68),  the  duty  of 
determining  in  statutory  partition  whether  lands 
are  susceptible  of  partition  is  imposed  on  the 
court,  and  must  be  performed  before  the  de- 
cree of  partition  is  entered  and  the  commission- 
ers appointed.— Fagan  v.  Fagan  (Tex.  Civ.  App.) 
550. 


$  85.  A  tenant  in  common  cannot  make  claim 
for  improvements,  where  the  part  of  the  prop- 
erty containing  the  improvements  is  allotted  to 
him.— Rosamond  v.  Rosamond  (Tex.  Civ.  App.) 

PARTNERSHIP. 

I.  THE  RELATION. 

(A)  CREATION  AND  REQUISITES. 

§  3.  A  mere  community  of  interest  by  owner- 
ship of  property  creates  a  tenancy  in  common, 
but  not  a  partnership.— La  Cotts  v.  Pike's  Es- 
tate (Ark.)  144. 

§  5.  As  between  the  parties  themselves  there 
can  be  no  partnership  without  an  agreement  for 
a  division  of  the  profits.— La  Cotts  v.  Pike's  Es- 
tate (Ark.)  144. 

(B)  AS  TO  THIRD  PERSONS. 

{39.  In  a  chattel  mortgage  foreclosure  suit 
to  charge  one  as  a  dormant  partner  of  the  mak- 
er of  the  note  and  mortgage,  the  former  may 
show  that  the  plaintiff  knew  there  was  no  part- 
nership.—Morris  v.  Moon  (Tex.  Civ.  App.)  1063. 

(C)  EVIDENCE. 

§  49.  Ex  parte  declarations  of  one  of  two 
persons  sued  as  partners  held  admissible  to  show 
partnership.— Morris  v.  Moon  (Tex.  Civ.  App.) 

1063. 

III.  MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES  OF  PARTNERS. 

(A)  FIRM  PROPERTY  AND  BUSINESS. 

Admissibility  of  evidence  of  profits  of  other 
years  in  action  for  accounting  for  particular 
year,  see  Evidence,  |  142. 

Best  and  secondary  evidence  in  action  to  re- 
cover share  of  profit,  see  Evidence,  {  166. 

|  75.  Under  a  partnership  agreement,  a  part- 
ner owning  the  real  estate  used  by  the  partner- 
ship held  not  entitled  to  interest  on  the  amount 
so  invested.— Hatzfeld  v.  Walsh  (Tex.  Civ.  App.) 
525. 

XV.  RIGHTS  AND  LIABILITIES  AS 
TO  THIRD  PERSONS. 

(A)  REPRESENTATION  OF  FIRM  BY 
PARTNER. 

8  14a  The  implied  power  of  each  partner  to 
receive  payment  of  and  collect  firm  debts  re- 
sults from  bis  general  agency  for  the  firm.— 
Progressive  Lumber  Co.  v.  Rogers  A  Croley 
(Tex.  Civ.  App.)  260. 

|  143.  A  firm  held  bound  by  collections  made 
by  a  partner,  though  he  may  afterward  have 
used  the  money  for  his  individual  benefit- 
Progressive  Lumber  Co.  v.  Rogers  &  Croley 
(Tex.  Civ.  App.)  260. 

§  145.  Where  it  is  the  general  usage  of  a 
firm  for  one  partner  hi  his  own  name  to  borrow 
money  for  the  firm,  it  will  be  presumed  as  be- 
tween the  firm  and  persons  dealing  with  it  that 
the  members  of  the  firm  intended  the  power  to 
be  exercised  by  the  acting  partner.— Progressive 
Lumber  Co.  v.  Rogers  &  Croley  (Tex.  Civ. 
App.)  260. 

§  145.  Where  the  managing  partner  has  au- 
thority to  borrow  money  for  the  firm  in  the 
usual  course  of  business,  the  firm  is  bound  by 
bis  transactions,  though  he  acted  in  his  indi- 
vidual name  instead  of  that  of  the  firm.— Pro- 
gressive Lumber  Co.  v.  Rogers  St  Croley  (Tex. 
Civ.  App.)  260. 

(D)  ACTIONS' BY  OR  AGAINST  FIRMS  OR 
PARTNERS. 
8  199.  Partners  are  necessary  parties  in  an 
action  to  enforce  a  partnership  claim  and  should 
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be  made  parties  for  the  protection  of  defendant 
therein  against  further  litigations. — Leola  Lum- 
ber Co.  v.  Bozarth  (Ark.)  152. 

S  204.  If  a  defendant  company  is  a  corpora- 
tion, it  should  be-  sued  as  such ;  but  if  a  part- 
nership firm,  the  names  of  the  members  should 
be  set  out,  and  each  served  with  process  as 
provided  by  Rev.  St  1899,  J  570  (Ann.  St. 
1906,  n.  597).— Van  Natta  v.  Harroun  Real  Es- 
tate Co.  (Mo.)  738. 

f  212.  If  a  defendant. company  is  a. corpora- 
tion, it  should  be  sued  as  such;  but  If  a  part- 
nership firm,  the  names  of  the  members  should 
be  set  out,  and  each  served  with  process  as 
provided  by  Rev.  St.  1899,  J  570  (Ann.  St.  1906, 
p.  597).— Vim  Natta  v.  Harroun  Real  Estate 
Co.  (Mo.)  73a 

VI.  DEATH  OF  PARTNER,  AND  SUR- 
VIVING PARTNERS. 

Allowance  of  counterclaim  by  surviving  part- 
ner for  interest  in  partnership  demand 
against  partnership  debt  as  splitting  cause 
of  action,  see  Action,  f  53. 

Right  of  surviving  partner  to  set  off  damages 
accruing  to  himself  individually  in  action  on 
note  of  firm,  see  Set-Off  and  Counterclaim, 
f  44. 

VTI.  DISSOLUTION,  SETTLEMENT, 
AND  ACCOUNTING. 

(C)  DISTRIBUTION  AND  SETTLEMENT 
BETWEEN  PARTNERS  AND  THEIR 
REPRESENTATIVES. 

i  311.  After  a  final  settlement  between  two 
parties,  one  of  them  is  in  no  attitude  to  receive 
relief  at  the  hands  of  the  court  with  reference 
to  dealing  by  the  other  in  futures. — Dyer  v. 
Adams  (Tex.  Civ.  App.)  946. 

(D)  ACTIONS  FOR  DISSOLUTION  AND 
ACCOUNTING. 

g  344.  The  court,  in  a  suit  to  wind  up  a  part- 
nership, held  not  entitled  to  assume  jurisdiction 
over  land  of  the  parties  and  partition  the  same. 
—La  Cotts  t.  Pike's  Estate  (Ark.)  144. 

PASSENGERS. 

See  Carriers,  {§  238-381. 

PATENT  MEDICINES. 

Publication  of  forged  letter  of  recommenda- 
tion of,  see  Libel  and  Slander,  gg  16,  62, 
105,  107. 

PATENTS. 

For  public  lands,  see  Public  Lands,  ft  170, 
176. 

PAYMENT. 

Subrogation  on  payment,  see  Subrogation. 

Of  particular  classes  of  obligation*  or  liabilities. 

Claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  g  263. 

Price  of  goods  sold,  see  Sales,  g  188. 

Price  of  land  sold,  see  Vendor  and  Purchaser, 
§  187. 

I.  REQUISITES  AND  SUFFICIENCY. 

f  19.  A  conditional  order  on  third  person  aft- 
er acceptance  held  not  an  absolute  satisfaction 
of  the  original  debt.— Matney  v.  Abshire'a  Adm'r 
(Ky.)  274. 

I  23.  Deposit  of  a  check  by  a  debtor  to  the 
credit  of  his  creditor  does  not  constitute  pay- 
ment pro  tanto  when  the  check  is  afterwards 
dishonored.— Johnson  v.  Hulett  (Tex.  Civ.  App.) 

257. 


I  28.  Rendition  of  services  cannot  operate 
as  payment  pro  tanto  of  a  debt  in  the  absence 
of  an  agreement  to  that  effect.— Parker  v.  Car- 
ter (Ark.)  836. 


PENAL  ACTIONS. 

To  recover  fines  against  corporations, 


porations,  f 


«  aga 
533. 

PENALTIES. 


Cor 


Accrual  of  cause  of  action  for,  see  Limitation 
of  Actions,  g  59. 

For  failure  to  pay  wages,  see  Master  and  Serv- 
ant, g  83. 

For  violation  of  regulations  in  operation  of 
railroad,  see  Railroads,  I  254. 

Penal  actions  to  recover  fines  against  corpo- 
rations, see  Corporations,  §  533. 

L  NATURE  AND  GROUNDS,  AND  EX- 
TENT OF  LIABILITY. 

i  5.  Relying  on  a  Supreme  Court  opinion  as 
holding  void  an  entire  penal  statute  held  no  de- 
fense, where  the  court  subsequently  holds  that 
it  did  not  so  rule  in  the  case  relied  on. — Houston 
&  T.  C.  R.  Co.  v.  State  (Tex.  Civ.  App.)  1078. 

II.  ACTIONS  AND  OTHER  PROCEED- 
INGS. 

I  33.  A  jury  in  a  penal  action  entertaining 
a  reasonable  doubt  as  to  whether  defendant  has 
been  proven  guilty  should  acquit  him. — W.  H. 
Small  &  Co.  v.  Commonwealth  (Ky.)  36L 

PERFORMANCE. 

Of  particular  classes  of  duties  or  obligations. 
See  Contracts,  g  303. 

Contract  for  construction  of  drains,  see  Drains, 
g  49. 

Contract  for  sale  of  land,  Bee  Vendor  and  Pur- 
chaser, {  187. 

PERJURY. 

L  OFFENSES  AND  RESPONSIBILITY 
THEREFOR 

§  11.  False  testimony  before  a  grand  jury 
held  material,  so  that  perjury  could  be  predicat- 
ed thereon.— Smith  v.  State  (Ark.)  9857 

H.  PROSECUTION  AND  PUNISHMENT. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Criminal  Law,  g  763. 

Severance  for  trial  where  two  or  more  persons 
are  accused,  see  Criminal  Law,  g  622. 

g  19.  An  indictment  for  perjury  held  suffi- 
cient.—Anderson  v.  State  (Tex.  Cr.  App.)  462. 

g  25.  Method  of  alleging  materiality  of  false 
testimony  in  indictment  for  perjury  stated,  un- 
der Kirby's  Dig.  gg  1968,  IOT0.— Smith  v.  State 
(Ark.)  985. 

g  25.  An  indictment  for  perjury  need  not  al- 
lege how  or  wherein  the  alleged  perjured  testi- 
mony was  material.— Anderson  v.  State  (Tex. 
Cr.  App.)  462. 

g  26.  An  indictment  for  perjury  held  suffi- 
ciently to  negative  the  alleged  false  statements 
made  under  oath  by  accused. — Smith  v.  State 
(Ark.)  985.  ' 

g  31.  The  law  does  not  presume  that  the  tes- 
timony of  accused,  alleged  in  an  indictment 
charging  perjury,  is  true,  nor  does  a  presump- 
tion of  guilt  attach  from  the  indictment— An- 
derson v.  State  (Tex.  Cr.  App.)  462. 

g  33.  In  a  prosecution  for  perjury,  evidence 
held  to  show  the  falsity  of  accused's  testimony 
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before  the  grand  jury,  which  was  the  basia  of 
the  offense  charged.— Smith  v.  8tate  (Ark.)  980. 

{  84.  A  credible  witness  within  the  rale  as 
to  the  sufficiency  of  the  evidence  to  justify  a 
conviction  for  perjury  defined.— Anderson  t. 
State  (Tex.  Cr.  App.)  462. 

I  37.  On  a  trial  for  perjury  an  instruction 
as  to  the  sufficiency  of  the  testimony  to  justify 
a  conviction  held  proper  under  the  evidence.— 
Anderson      State  (Tex.  Cr.  App.)  462. 

PERMISSION. 

To  construct  bridge  over  navigable  stream,  see 
Navigable  Waters,  {  20. 

PERPETUITIES. 

g  2.  A  charitable  trust  will  be  administered 
according  to  the  law  of  the  donor's  domicile, 
and  the  fact  that  it  is  administered  in  another 
state  does  not  make  the  gift  void.— Green's 
Adm'ra  v.  Fidelity  Trust  Co.  of  Louisville  (Ky.) 
283. 

I  6.  A  codicil  creating  a  trust  of  the  residue, 
the  fee  to  be  vested  in  the  children  of  testator's 
grandchildren,  held  void  as  creating  a  perpetui- 
ty.—United  States  Fidelity  &  Guaranty  Co.  v. 
Douglas'  Trustee  (Ky.)  328;  Carter  v.  Carter, 
Id. 

I  6.  A  remainder  is  void  if  there  is  any  cer- 
tainty that  it  may  not  vest  at  the  end  of  a  life 
or  lives  in  being,  and  21  years  and  10  months 
thereafter.— United  States  Fidelity  &  Guaranty 
Co.  v.  Douglas'  Trustee  (Ky.)  328;  Carter  v. 
Carter,  Id. 

PERSONAL  INJURIES. 

Particular  caute*  or  meant  of  inlvry. 
See  Assault  and  Battery,  $  28;  Negligence. 
Operation  of  railroads,  see  Railroads,  g§  350, 
356-401. 

Particular  clause*  of  pertont  injured. 

Employe,  see  Master  and  Servant,  gg  88-97. 

Passenger,  see  Carriers,  gg  280-321. 

Traveler  on  highway,  see  Municipal  Corpora- 
tions, H  755-S22. 

Traveler  on  highway  crossing  railroad,  see 
Railroads,  I  850. 

PERSONAL  PROPERTY. 

See  Property. 

PETITION. 

In  pleading,  sea  Pleading,  §  52. 

PHOTOGRAPHS. 

As  documentary  evidence,  see  Criminal  Law, 
f  438. 

As  evidence  in  criminal  prosecution,  objections 
to  reception  of,  see  Criminal  Law,  |  695. 

Libelous  publication  of,  see  Libel  and  Slander, 
fi  16,  62,  105,  107. 

Publication  of  without  authority  as  violation 
of  right  of  privacy,  see  Torts,  S  8. 

PHYSICIANS  AND  SURGEONS. 

Surgeon  of  railroad  hospital  aa  representative 
of  railroad  company,  see  Railroads,  f  17. 

§  4.  "Qualification  of  an  applicant,"  as  used 
in  Rev.  St.  1895,  f  8785,  defined.— Board  of 
Medical  Examiners  of  Texas  v.  Taylor  (Tex. 
Civ.  App.)  574. 

I  5.  The  term  "verification,"  as  used  in  Acts 
1907,  p.  225,  c.  12%  |  6,  relating  to  physicians' 
licenses,  defined.— Board  of  Medical  Examiners 
of  Texas  v.  Taylor  (Tex.  Civ.  App.)  574. 


I  6.  Under  Rev.  St.  1895,  arts.  3784,  3785, 
the  Board  of  Medical  Examiners  had  no  au- 
thority to  limit  the  certificate  of  an  applicant 
to  practice  medicine  to  the  practice  of  obstetrics. 
—Board  of  Medical  Examiners  of  Texas  v.  Tay- 
lor (Tex.  Civ.  App.)  574. 

I  5.  A  certificate  of  a  board  of  medical  exam- 
iners aa  to  an  applicant's  qualifications  to  prac- 
tice medicine  under  Rev.  St  1895,  gg  3(84, 
3785,  held  not  limited  to  branches  of  obstetrics 
and  diseases  of  women  and  children. — Board  of 
Medical  Examiners  of  Texas  v.  Taylor  (Tex. 
Civ.  App.)  574. 

§  5.  Relator,  having  a  valid  certificate  enti- 
tling her  to  practice  medicine  generally  under 
Rev.  St.  1895,  §5  3784,  3785,  held  entitled  to  a 
verification  license  under  Acts  1907,  p.  225,  c 
123.  §  6.— Board  of  Medical  Examiner*  of  Texas 
v.  Taylor  (Tex.  Civ.  App.)  574. 

PICTURES. 

As  evidence  in  criminal  prosecution,  objections 
to  reception  of,  see  Criminal  Law,  §  695. 

Libelous  publication  of,  see  Libel  and  Slander, 
§§  16,  62,  105,  107. 

Publication  of  without  authority  as  violation 
of  right  of  privacy,  see  Torts,  g  8. 

PLEA. 

In  civil  actions,  see  Pleading,  §§  111-129. 
In  criminal  prosecutions,  see  Criminal  Law,  § 
291. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 
Trial,  f  251. 

Conformity  of  judgment  to  pleadings,  see  Judg- 
ment, §§  248,  251. 

Necessity  of  introduction  of  abandoned  plead- 
ing in  evidence  in  order  to  constitute  admis- 
sion, see  Trial,  f  34. 

To  sustain  judgment,  see  Judgment,  g  18. 

Allegation*  at  to  particular  facti,  actt,  or  trans- 
actions. 

See  Damages,  §§  158,  159. 

Authority  of  school  district  officers,  see  Schools 

and  School  Districts,  §  86. 
Right  of  subrogation,  Bee  Subrogation,  i  41. 
Statute  of  frauds,  see  Frauds,  Statute  of,  § 

146. 

In  action*  oy  or  againtt  particular  clattet  of 

pertont. 
See  Carriers,  §§  227,  314. 
Foreign  corporation,  see  Corporations,  §  672. 
Partners,  see  Partnership,  {  212. 

In  particular  action*  or  proceeding*. 

See  Contribution,  |  9;  Equity,  g  206:  Fraud, 
g  41;  Libel  and  Slander,  gg  82,  86;  Negli- 
gence, {g  106,  119. 

For  breach  of  contract,  see  Contracts,  §  333. 

For  breach  of  contract  to  insure  grain  stored, 
gee  Warehousemen,  §  34. 

For  breach  of  warranty,  see  Sales,  |  485. 

Foreclosure,  see  Chattel  Mortgages,  g  277. 

For  injuries  to  passenger,  see  Carriers,  g  314. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, §  264. 

For  loss  of  or  injuries  to  live  stock  shipment, 

see  Carriers,  g  227. 
For  penalty  for  violation  of  regulations  aa  to 

sale  of  food,  see  Food,  g  16. 
For  price  of  goods,  see  Sales,  g  854. 
For  relief  against  judgment,  see  Judgment,  g 

460. 

For  rent,  see  Landlord  and  Tenant,  5  230. 
Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 
In  justice  court,  see  Justices  of  the  Peace,  g  91. 
On  bill  or  note,  see  Bills  and  Notes,  g  489. 
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Law,  5  291. 
To  redeem  pledge,  gee  Pledges,  g  51. 

Review  of  decitiont  and  pleading  in  appellate 
covrtt. 

Harmless  error  in  rulings  on,  see  Appeal  and 
Error,  §  1040. 

Presumptions  as  to  rulings  on,  see  Appeal  and 
Error,  §  916. 

Review  of  rulings  on  as  dependent  on  excep- 
tions in  lower  court,  see  Appeal  and  Error, 
ii  255,  256. 

I.  FORM  AND  ALLEGATIONS  IK 
GENERAL. 

I  8.  A  bill  to  enjoin  a  judgment  alleging  that 
the  judgment  was  void,  but  setting  out  no  facts 
to  snow  that  it  was  void,  held  insufficient  to 
authorize  relief.— New  York  Chemical  Co.  v. 
Spell  Bros.  (Tex.  Civ.  App.)  579. 

8  16.  There  was  no  error  in  overruling  ex- 
ceptions to  allegations  of  a  petition  relating  to. 
personal  injuries,  where  they  were  sufficiently 
full  and  specific  to  apprise  defendant  of  what 
it  would  be  called  on  to  defend  against.— Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  v.  Farris  (Tex. 
Civ.  App.)  536. 

8  20.  Under  Rev.  St  1809,  g  626  (Ann.  St. 
1906,  p.  650),  held  proper,  in  an  action  on  a 
benefit  certificate,  to  aver  that  an  instrument 
changing  beneficiaries  was  never  executed  or 
the  execution  was  procured  by  undue  influence. 
—Blood  v.  Sovereign  Camp  W.  O.  W.  (Mo. 
App.)  700. 

I  22.  In  a  petition  for  libel  based  on  a  let- 
ter by  defendant  as  a  stockholder  to  another 
stockholder  of  a  corporation  claimed  to  charge 
mismanagement  and  misappropriation  of  funds 
or  assets,  an  averment  that  defendant  was  an 
attorney  at  law  and  was  the  attorney  of  a 
party  who  had  sued  plaintiff  is  entirely  out- 
side of  the  case. — Winsor  v.  Ottofy  (Mo.  App.) 
693. 

II.  DECLARATION,  COMPLAINT,  PE- 

TITION, OR  STATEMENT. 

In  particular  actions  or  proceeding*. 
See  Libel  and  Slander,  gg  82,  86. 
For  penalty  for  violation  of  regulations  as  to 

sale  of  food,  see  Food,  J  16. 
For  price  of  goods,  see  Sales,  g  354. 

I  52.  A  cause  of  action  against  a  carrier  for 
breach  of  its  common-law  obligation  to  trans- 
port plaintiff's  cattle  within  a  reasonable  time 
could  not  be  joined  in  the  same  count  with  a 
cause  of  action  for  breach  of  contract  to  fur- 
nish cars  sanded  and  bedded.— Burgher  v.  Wa- 
bash R.  Co.  (Mo.  App.)  673. 

g  52.  A  petition,  alleging  in  the  same  section 
that  there  was  an  express  and  an  implied 
contract,  held  not  objectionable.— Broussard  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

III.  PLEA  OR  ANSWER,  CROSS-COM- 

PLAINT, AND  AFFIDAVIT 
OF  DEFENSE. 

Filing  of  answer  as  constituting  appearance, 
see  Appearance,  g  9. 

<B)  DILATORY  PLEAS  AND  MATTER  IN 
ABATEMENT. 

Review  of  objections  to  return  on  appeal  from 
order  sustaining  plea  of  privilege  to  be  sued 
in  another  county,  see  Appeal  and  Error,  | 
863. 


(C)  TRAVERSES  OR  DENIALS  AND 
ADMISSIONS. 

I  123.  A  general  denial  of  the  allegations  of 
a  complaint  is  not  sufficient,  and  under  the  Code 
every  material  allegation  of  the  bill  not  speci- 
fically denied  in  the  answer  will  be  taken  as 
true.— Chapman  &  Dewey  Land  Co.  v.  Wilson 
(Ark.)  391. 

g  124.  The  object  of  the  rule  requiring  a 
specific  denial  in  the  answer  of  every  material 
allegation  in  the  bill,  and  providing  that  every 
material  allegation  not  specifically  denied  will 
be  taken  as  true,  is  to  advise  the  opposing  party 
as  to  what  he  must  establish  by  proof.— Chap- 
man &  Dewey  Land  Co.  v.  Wilson  (Ark.)  391. 

§  129.  A  general  denial  of  the  allegations  of 
a  complaint  is  not  sufficient,  and  under  the 
Code  every  material  allegation  of  the  bill  not 
specifically  denied  in  the  answer  will  be  taken 
as  true.— Chapman  &  Dewey  Land  Co.  v.  Wil- 
son (Ark.)  391. 

g  129.  The  object  of  the  rule  requiring  a 
specific  denial  in  the  answer  of  every  material 
allegation  in  the  bill,  and  providing  that  every 
material  allegation  not  specifically  denied  will 
be  taken  as  true,  is  to  advise  the  opposing  party 
as  to  what  he  must  establish  by  proofs—Chap- 
man it  Dewey  Land  Co.  v.  Wilson  (Ark.)  391. 

V.  DEMURRER  OR  EXCEPTION. 

|  189.  A  demurrer  does  not  lie  to  challenge 
the  sufficiency  of  a  mere  motion. — Graff  v. 
Dougherty  (Mo.  App.)  661. 

g  193.  Whether  a  demurrer  to  the  petition  in 
an  action  for  breach  of  contract  shall  be  sus- 
tained because  the  contract  is  contrary  to  public 
policy,  held  to  depend  on  whether  the  petition 
discloses  the  vice  in  the  contract. — Coons  v. 
Green  (Tex.  Civ.  App.)  1108. 

g  216.  The  court  in  ruling -on  demurrers  can 
look  alone  to  the  allegations  of  the  pleadings.— 
Coons  v.  Green  (Tex.  Civ.  App.)  1108. 

VI.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

I  239.  A  ruling  in  regard  to  an  amendment 
of  an  answer  held,  not  to  be  error  under  the 
circumstances. — International  &  G.  N.  R.  Co. 
v.  Biles  A  Ruby  (Tex.  Civ.  App.)  952 

g  248.  Where  the  same  evidence  will  support 
the  original  and  amended  petition,  and  where 
tbe  same  measure  of  damages  will  apply  to  the 
cause  stated  in  the  original  and  amended  peti- 
tions, the  amended  petition  must  be  deemed  as 
an  amendment,  and  not  as  a  substitution  of  a 
new  cause  of  action.— Bick  v.  Vaughn  (Mo. 
App.)  618. 

g  248.  Where  the  original  petition  sought  to 
recover  on  a  judgment  obtained  by  plaintiff 
against  defendant  on  a  designated  date  before  a 
designated  justice  of  the  peace  for  a  specified 
sum  with  interest,  an  amended  petition  seek- 
ing a  recovery  on  the  same  judgment  does  not 
set  forth  a  new  cause  of  action.— -Bick  v.  Vanghn 
(Mo.  App.)  618. 

g  248.  Where  a  recovery  had  on  the  original 
petition  bars  a  recovery  under  the  amended  pe- 
tition, or  where  both  petitions  are  subject  to 
the  same  plea,  the  amended  petition  does  not 
state  a  new  cause  of.  action.— Bick  T.  Vaughn 
(Mo.  App.)  618. 

8  248.  A  second  amended'  petition  held  but 
an  amendment  of  the  original  cause  of  action, 
irrespective' of  the  allegations  of  the  first  amend- 
ed petition.— Bick  v. .Vaughn  (Mo.  App.)  618. 
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-ioww,  8  im  iahd.  at.  iauo,  p.  tai). — niooa  v 
Sovereign  Camp  W.  O.  W.  (Mo.  App.)  700. 

S  301.  A  plea  of  failure  of  consideration  for 
a  note  sued  on  is  not  verified  when  sworn  to 
only  to  the  best  of  defendant's  knowledge  and 
belief.— Callen  v.  Evans  (Tex.  Civ.  App.)  543. 

VIII.  PROFERT.  OYER,  AND  EX- 
HIBITS. 

{  310.  An  exhibit  to  a  petition  can  only  be 
considered  in  aid  of  it,  and  cannot  be  taken  in 
lieu  of  necessary  allegations  omitted  therefrom. 
— McGregor  v.  Port  Huron  Engine  &  Thresher 
Co.  (Tex.  Civ.  App.)  112a 

f  310.  A  judgment  foreclosing  a  chattel  mort- 
gage must  be  confined  to  the  property  described 
in  the  petition  though  it  attaches  as  an  exhibit 
the  mortgage  describing  other  property. — Mc- 
Gregor v.  Port  Huron  Engine  *  Thresher  Co. 
(Tex.  Civ.  App.)  112a 

XI.  MOTIONS. 

§  843.  Where  an  amended  answer  and  cross- 
petition  were  filed  merely  to  make  the  pleadings 
conform  to  the  proof,  the  failure  to  controvert 
their  allegations  by  reply  held  not  to  entitle  de- 
fendants to  a  judgment — Johnson  v.  Johnson's 
Adm'r  (Ky.)  303. 

§  339.  Where,  in  a  suit  on  a  beneficiary  cer- 
tificate, the  petition  is  in  the  alternative  as  to 
the  execution  of  an  instrument  changing  the 
beneficiary,  a  motion  to  elect  comes  too  late 
after  the  answer  has  been  on  file  for  some 
time  and  the  case  is  called  for  trial. — Blood  v. 
Sovereign  Camp  W.  O.  W.  (Mo.  App.)  700. 

XII.  ISSUES,  PROOF,  AND  VARIANCE. 

In  particular  action*  or  proceeding*. 
See  Negligence,  8  119. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, f  264. 

For  negligence  of  warehousemen,  see  Ware- 
housemen, g  34. 
On  bill  or  note,  see  Bills  and  Notes,  5  489. 

|  376.  Defendant  is  not  required  to  prove 
facts  which  the  petition  specifically  alleges. — 
Veeder  v.  Gilmer  (Tex.  Civ.  App.)  384. 

XHX  DEFECTS  AND  OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

|  430.  Any  variance  of  an  instruction  from 
the  allegations  held  waived  by  the  failure  of 
the  other  party  to  take  advantage  thereof  in 
the  manner  provided  by  Rev.  St  1899,  5  655 
(Ann.  St  p.  671).— Little  v.  Butler  County  R. 
Co.  (Mo.  App.)  695. 

g  433.  Judgment  having  been  rendered  in 
plaintiff's  favor,  it  is  unnecessary  to  inquire 
whether  the  court  erred  in  overruling  his  ex- 
ception to  his  adversary's  pleadings.— Michael  v. 
Rabe  (Tex.  Civ.  App.)  565. 

PLEDGES. 

{  1.  That  a  pledgee  represented  to  the  pledg- 
or that  the  money  loaned  was  his  own  when  it 
was  not  held  not  to  make  the  pledge  fraudulent 
and  void. — Nevius  v.  Moore  (Mo.)  43. 

g  46.  The  obligations  of  the  pledgor  and 
pledgee  are  mutual  and  reciprocal ;  and,  while 
the  pledgor  anust  be  ready  and  willing  to  pay 


wuvvjrauuv  oi  Liie  property  covered  Dy  me  irusi 
deeds  securing  the  pledged  notes  upon  its  pur- 
chase by  the  pledgee  upon  foreclosure  of  the 
trust  deed,  where  he  did  not  offer  to  redeem  by 
paying  the  debt  for  which  the  notes  secured  by 
the  trust  deeds  were  pledged.— Nevius  v.  Moore 
(Mo.)  43. 

§  51.  Allegations  of  the  petition  held  not  to 
amount  to  an  offer  to  redeem  by  the  pledgor.— 
Nevius  v.  Moore  (Mo.)  43. 

I  5a  That  the  pledgee  of  notes  secured  by 
trust  deeds  foreclosed  the  deeds,  and  purchased 
the  property  on  the  sale  without  notifying  the 
pledgor,  held  not  to  prejudice  the  latter  under 
the  circumstances,  so  as  to  make  the  pledgee 
hold  the  title  in  trust  subject  to  the  pledgor's 
right  to  redeem.— Nevius  v  Moore  (Mo.)  43. 

POISONS. 

Poisoning  animals,  see  Animals,  f  45. 

POLICE  POWER. 

Of  municipality,  see  Municipal  Corporations, 
§  603. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

See  Constitutional  Law,  g  87. 
Suffrage,  see  Elections. 

POLLUTION. 

Of  water  course,  see  Waters  and  Water  Cours- 
es, gg  69,  74. 

POSSESSION. 

See  Adverse  Possession. 
Of  office,  see  Officers,  g  83. 

POWERS. 

Of  attorney,  see  Principal  and  Agent. 

Of  sale  in  mortgage,  see  Mortgages,  gg  369-374. 

PRACTICE. 

In  particular  civil  action*  or  proceeding*. 
See  Account,  Action  on;  Interpleader:  Prohi- 
bition; Replevin;  Trespass  to  Try  Title,  g§ 
6-16. 

Condemnation  proceedings,  see  Eminent  Do- 
main, gg  167-262. 

Particular  proceeding*  in  action*. 
See  Abatement  and  Revival;  Appearance;  Con- 
tinuance; Costs ;  Damages,  gg  158-228 ;  Dep- 
ositions; Evidence;  Execution;  Judgment; 
Jury;  Limitation  of  Actions;  Parties;  Plead- 
ing; Process;  Removal  of  Causes;  Trial; 
Venue. 

Revival  of  judgment,  see  Judgment,  g  870. 
Verdict,  see  Trial,  gg  330,  335. 

Particular  remedie*  in  or  incident  to  action*. 
See  Attachment;    Garnishment;  Injunction. 

Procedure  in  criminal  protecution*. 
See  Bail,  g  79;  Criminal  Law. 
For  offenses  against  liquor  laws,  see  Intoxica- 
ting Liquors,  gg  198-239. 
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Procedure  in  or  by  particular  court*  or  tribunal*. 
See  Courts. 

Procedure  on  review. 
See  Appeal  and  Error;  Certiorari,  |  42;  Ex- 
ceptions, Bill  of;  Justices  of  the  Peace,  §§ 
159,  174;  New  Trial. 

PREFERENCES. 

In  fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, §  115. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Ap- 
peal and  Error,  gg  1031-1073. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  |  148. 

PREMIUMS. 

For  insurance,  see  Insurance.  §8  340,  365. 

PRESCRIPTION. 

Acquisition  of  rights,  see  Adverse  Possession, 
H  7,  13. 

PRESENTMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  5$  396-422. 
Of  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  §5  227-241. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  ff  75,  80. 
On  appeal  or  error,  see  Appeal  and  Error,  $1 
907-834. 

PRIMARY  ELECTIONS. 

See  Elections,  8  154. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  M  75,  82. 

PRINCIPAL  AND  AGENT. 

Authority  of  agent  to  authenticate  claim  against 
decedent's  estate,  see  Executors  and  Admin- 
istrators, I  227. 

Surgeon  as  representative  of  railroad  company, 
see  Railroads,  §  17. 

Agency  in  particular  relation*,  office*,  or  oc- 
cupation*. 

See  Brokers. 

Agency  of  partner  for  firm,  see  Partnership, 

g§  143,  145. 
Corporate  agents,  see  Corporations,  §  312. 
Insurance  agents,  see  Insurance,  §  83. 

I.  THE  RELATION. 

(A)  CREATION  AND  EXISTENCE. 

I  17.  A  contract  of  agency  held  to  be  based 
on  a  sufficient  consideration  and  certain  and 
definite  enough  to  be  enforced. — Oberfelder  v. 
J.  G.  Mattingiy  Co.  (Ky.)  352. 


ploying  a  sales  agent  held  to  be  the  commissions 
earned  before  the  termination  of  the  contract 
and  commissions  on  sales  made  in  the  agent's 
territory  after  termination. — Oberfelder  v.  J.  G. 
Mattingiy  Co.  (Ky.)  352. 

I  47.  Evidence  in  an  action  by  a  sales  agent 
against  his  principal  for  breach  of  contract  held 
not  sufficient  to  sustain  the  defense  of  fraud.— 
Oberfelder  v.  J.  G.  Mattingiy  Co.  (Ky.)  352. 

I  47.  Burden  of  proving  frtrud  as  a  reason 
for  terminating  a  contract  of  agency  held  to  be 
on  the  principal. — Oberfelder  v.  J.  G.  Matting- 
iy Co.  (Ky.)  352. 

5  63.  Contract  of  a  principal  with  a  sales 
agent  construed.— Oberfelder  v.  J.  G.  Mattingiy 
Co.  (Ky.)  352. 

III.  RIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

(A)  POWERS  OF  AGENT. 

|  101.  An  agreement  by  a  landlord's  rental 
agents  that  a  tenant  might  remain  for  part  of  a 
month  without  payment  of  rent  held  unenforce- 
able in  the  absence  of  proof  of  his  authority.— 
Johnson  v.  Hulett  (Tex.  Civ.  App.)  257. 

§  102.  Where  the  owner  fixed  the  price  and 
the  terms  on  which  he  was  willing  to  sell 
property,  and  merely  authorized  his  agent  to 
sell  on  those  terms  if  any  one  wished  to  pur- 
chase, the  agent  was  not  authorized  to  employ 
a  broker  to  sell  the  property  on  commission. — 
Craver  v.  House  (Mo.  App.)  686. 

§  123.  In  an  action  for  commissions  for 
selling  property  which  plaintiff  claimed  he  was 
authorized  to  sell  by  defendant's  agent,  facts 
held  to  show  that  defendant  did  not  authorize 
any  one  to  procure  a  purchaser,  but  merely 
authorized  his  agent  to  sell  upon  certain  terms 
if  any  one  wanted  to  purchase. — Craver  v. 
House  (Mo.  App.)  686. 

(D)  RATIFICATION. 

§  166.  One  who  authorized  his  agent  to 
sell  property  did  not,  by  conveying  pursuant 
to  the  contract  made  by  the  agent,  ratify  his 
unauthorized  act  in  authorizing  another  to  pro- 
cure a  purchaser,  even  if  he  read  the  contract 
before  conveying,  which  showed  the  other's 
connection  with  the  sale  as  he  was  then  bound 
by  the  contract  to  convey. — Craver  House 
(Mo.  App.)  686. 

$  169.  Defendant,  by  offering  to  pay  plain- 
tiff a  part  of  the  commission  claimed  for  sell- 
ing property  for  which  defendant's  agent  had, 
without  authority,  employed  plaintiff  to  find 
a  purchaser,  held  not  to  have  ratified  his 
agent's  unauthorized  act  in  employing  plaintiff. 
— Craver  v.  House  (Mo.  App.)  686. 

(E)  NOTICE  TO  AGENT. 

§  177.  Complainant,  having  empowered  her 
brother  to  recover  certain  land  of  which  she  had 
been  deprived  by  fraud,  held  bound  by  her  broth- 
er's knowledge  of  the  fraud  from  the  date  of  his 
discovery  thereof.— Boro  v.  Hidell  (Tenn.)  961. 

PRINCIPAL  AND  SURETY. 

See  Bail. 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  office  or  trust,  see  Guard- 
ian and  Ward,  §§  175,  182 ;  Sheriffs  and  Con- 
stables. {  157 ;  Trusts,  §  383. 
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by  tbe  sureties  held  binding  on  them,  though  the 
contractor  did  not  sign  It.— Wright  v.  Jones 
(Tex.  Civ.  App.)  1139. 

I  28.  Sureties  in  a  bond  conditioned  on  the 
principal  therein  performing  certain  acts  enumer- 
ated are  not  entitled  to  notice  of  the  acceptance 
of  the  bond  by  the  obligee  therein.— Haupt  v. 
James  Cravens  it  Co.  (Tex.  Civ.  App.)  641. 

H.  NATURE  AND  EXTENT  OF  LIA- 
BILITY OF  SURETY. 

S  66.  The  obligation  of  the  surety  cannot  be 
extended  beyond  tbe  terms  of  his  bond,  nor  to 
those  not  parties  thereto.— United  States  Fideli- 
ty &  Guaranty  Co.  t.  Jasper  (Tex.  Civ.  App.) 
1145. 

PRIORITIES. 

Between  bill  of  sale  and  attachment,  see  At- 
tachment, §  181. 

Between  chattel  mortgages  and  other  liens, 
see  Chattel  Mortgages,  §  138. 

Between  patents  for  public  lands,  see  Public 
Lands,  f  170. 

Of  claims  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  $  263. 

Of  mortgages,  see  Chattel  Mortgages,  §§  138, 
157;  Mortgages,  {  163. 

PRIVACY. 

Violation  of  right  of,  see  Torts,  |  8. 

PRIVATE  NUISANCES. 

See  Nuisance,  ii  3-53. 

PRIVATE  ROADS. 

Rights  of  way,  see  Easements. 

PRIVILEGE. 

Of  witness  aa  to  testimony,  see  Witnesses,  f 

300. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  §  201. 

PRIVITY. 

Admissions  by  privies,  see  Evidence,  I  236. 

PROBATE  COURTS. 

See  Courts,  §  200%. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCESS. 

Effect  of  appearance,  see  Appearance. 

In  action*  against  particular  classes  of  persons. 
Foreign  corporations,  see  Corporations,  f  668. 
Partners,  see  Partnership,  {  204. 

In  particular  action*  or  proceeding*. 
On  appeal,  see  Appeal  and  Error,  §  430. 

Particular  form*  of  icrits  or  other  process. 
See  Arrest;  Execution;  Garnishment;  Injunc- 
tion; Mandamus  ;  Prohibition;  Replevin. 


no  personal  service  on  such  defendant,  tne 
court  has  no  jurisdiction  as  to  him.— Van  Nat- 
ta  v.  Harroun  Real  Estate  Co.  (Mo.)  738. 

I  4.  No  man  can  judicially  lose  his  property 
without  his  day  in  court,  which  depends  on  no- 
tice, and  hence  due  process  of  law  and  jurisdic- 
tion depend  on  notice.— Ohlmann  v.  Clarkson 
Sawmill  Co.  (Mo.)  1155. 

$  31.  In  substituted  service  of  process  the 
correct  name  of  the  person  to  be  served  is  an 
essential  of  the  notice. — Ohlmann  v.  Clarkson 
Sawmill  Co.  (Mo.)  1155. 

I  31.  Where  a  person's  land  is  sought  to  be 
taken  from  him,  and  Jurisdiction  is  sought  to  be 
acquired  in  a  suit  by  constructive  notice,  the 
use  of  the  Initials  of  his  Christian  name  is  not 
sufficiently  accurate  to  bind  him  by  such  notice, 
except  where  estoppel  is  involved. — Ohlmann  r. 
Clarkson  Sawmill  Co.  (Mo.)  1155. 

§  31.  Substituted  service  in  a  tax  suit  held 
insufficient  to  give  the  court  jurisdiction,  so  that 
a  deed  based  on  a  judgment  rendered  in  the  ac- 
tion was  void.— Ohlmann  v.  Clarkson  Sawmill 
Co.  (Mo.)  1155. 

H.  SERVICE. 

(B)  SUBSTITUTED  SERVICE. 

%  77.  Constructive  service  being  highly  tech- 
nical, a  rigid  observance  of  the  law  relating 
thereto  is  required  or  the  judgment  will  be  void. 
—Ohlmann  v.  Clarkson  Sawmill  Co.  (Mo.)  1155. 

(O  PUBLICATION  OR  OTHER  NOTICE. 

I  96.  An  application  for  publication  against 
a  nonresident  defendant  need  not,  in  addition 
to  stating  that  he  is  a  nonresident,  state  that 
the  ordinary  process  of  law  could  not  be  serv- 
ed on  him  in  this  state.— Van  Natta  v.  Harroun 
Real  Estate  Co.  (Mo.)  738. 

§  98.  An  order  of  publication  is  void  where 
it  names  only  the  defendant  not  personally 
served,  omitting  the  resident  defendant. — Van 
Natta  v.  Harroun  Real  Estate  Co.  (Mo.)  738. 

8  98.  In  view  of  Rev.  St.  1899,  U  575,  577 
(Ann.  St  1906,  pp.  601,  604),  held,  that  an 
order  of  publication  against  a  nonresident  de- 
fendant, made  by  the  clerk  in  vacation  after  a 
non  est  return,  was  unauthorized  and  void- 
Van  Natta  v.  Harroun  Real  Estate  Co.  (Mo.) 
738. 

(E)  RETURN  AND  PROOF  OF  SERVICE. 

Review  of  objections  to  return  on  appeal  from 
order  sustaining  plea  of  privilege  to  be  sued 
in  another  county,  see  Appeal  and  Error,  { 
863. 

HL  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

Review  of  objections  to  return  on  appeal  from 
order  sustaining  plea  of  privilege  to  be  sued 
in  another  county,  see  Appeal  and  Error,  | 
863. 

PROHIBITION. 

Of  lotteries,  see  Lotteries.  §  3. 
Of  traffic  in  intoxicating  liquors,  see  Intoxica- 
ting Liquors. 

X.  NATURE  AND  GROUNDS. 

$  10.  Prohibition  lies  as  well  to  prevent  an 
excessive  or  unauthorized  application  of  judicial 
force  as  where  a  court  assumes  judicial  power 
not  granted  by  law. — State  ex  rel.  Missouri 
Pac.  Uy.  Co.  v.  Williams  (Mo.)  740. 
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(Mo.  App.)  646. 

H.  JURISDICTION,  PROCEEDINGS, 
AND  BELIEF. 

{  17.  Necessity  in  proceeding  for  prohibition 
for  challenging  jurisdiction  of  lower  court  stat- 
ed.—State  ex  rel.  Missouri  Pac.  Ry.  Co.  T.  Wil- 
liams (Mo.)  740. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

Of  death,  see  Death. 

Of  loss  insured  against,  see  Insurance,  {{  539- 
555. 

PROPERTY. 

Adjoining  lands,  see  Adjoining  Landowners. 
Constitutional  guaranties  of  rights  of  property, 

see  Constitutional  Law,  §  297. 
Subject  of  larceny,  see  Larceny,  f  5. 

Of  particular  classes  of  persons. 
See  Religious  Societies,  §§  21,  24. 

Particular  species  of  property. 
See  Animals;  Fixtures;  Mines  and  Minerals. 
Timber,  see  Logs  and  Logging. 

Remedies  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunc- 
tion, see  Injunction,  %%  35,  47. 

Transfer*  and  other  matter*  affecting  title. 
See  Abandonment;  Adverse  Possession. 
Dedication  to  public  use,  see  Dedication. 
Taking  for  public  use,  see  Eminent  Domain. 

f  4.  An  unlocated  land  certificate  is  personal 
property.— Phillips  v.  Palmer  (Tex.  Civ.  App.) 

PROPOSITIONS. 

In  briefs  accompanying  assignment  of  errors, 
see  Appeal  and  Error,  f  742. 

PROSTITUTION. 

See  Disorderly  Honse. 

PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  IS  396-422. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  Trial,  §5  188-194. 
In  criminal  prosecutions,  see  Criminal  Law,  to 
741-766. 

PROXIMATE  CAUSE. 

Of  injuries  in  general,  see  Negligence,  {{  58-63. 
Of  injuries  to  passenger,  see  Carriers,  f§  305, 
339. 

Of  injuries  to  person  from  operation  of  street 
railroad,  see  Street  Railroads,  S  102. 

Of  injuries  to  servant,  see  Master  and  Serv- 
ant, $  129. 

PUBLICATION. 

Service  of  process,  see  Process,  If  96,  98. 


rUBLIU  IMrnUVtMtNI5>. 

By^mumdpalities,  see  Municipal  Corporations, 

PUBLIC  LANDS. 

m.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

Adverse  possession  as  against  grantee  of  pur- 
chaser of  school  lands,  paying  part  of  price, 
see  Adverse  Possession,  g  7. 

What  law  governs  as  to  descent  of  land  cer- 
tificates, see  Descent  and  Distribution,  $  4. 

$  170.  Where  two  patents  cover  the  same 
land,  the  older  will  ordinarily  prevail. — Harri- 
man  Land  Co.  v.  Hilton  (Tenn.)  162. 

I  173.  Rev.  St  1895,  art.  42181.  relating  to 
forfeitures  of  public  school  lands,  when  the  pur- 
chaser dies,  being  enacted  to  prevent  forfeitures, 
held  to  be  liberally  construed  to  that  end.— 
Leaverton  v.  Robison  (Tex.)  169. 

g  173.  The  wife  of  the  purchaser  of  public 
land  held  a  "purchaser"  within  Rev.  St.  1895, 
art.  42182,  providing  that,  if  any  purchaser  die, 
his  heirs  or  legal  representatives  shall  have  one 
year  in  which  to  make  payment  after  the  1st 
day  of  November  next  after  such  death.— Leav- 
erton  v.  Robison  (Tex.)  169. 

i  173.  In  view  of  Const.  1869,  art  9, 1  6,  and 
Const  1876,  the  dissolution  of  a  corporation 
holding  land  by  virtue  of  a  location  and  survey 
under  a  land  certificate  held  to  cause  the  land 
to  revert  to  the  state  as  school  lands,  so  that 
a  subsequent  location  and  survey  of  the  same 
lands  could  confer  no  rights  by  the  fact  of  dis- 
solution.—Murphy  v.  Luttrell  (Tex.  Civ.  App.) 
905. 

i  173.  Under  Acts  1905,  p.  166,  c  103,  §  8, 
an  80-acre  tract  surveyed  by  virtue  of  an  appli- 
cation under  the  act  of  1900  (Acts  1900,  p.  29, 
c  11)  as  amended  by  the  act  of  1901  (Acts  1901, 
p.  253,  c  88,  S  1),  may  be  sold  for  one-fortieth 
cash,  with  interest  on  the  deferred  principal.— 
Hamman  v.  Presswood  (Tex.  Civ.  App.)  1052. 

f  174.  The  title  to  the  land  ordinarily  de- 
pends on  and  follows  the  title  to  the  certificate, 
and  the  ownership  of  the  certificate  constitutes 
title  to  land.— Waterman  v.  Charlton  (Tex.)  171. 

8  174.  A  land  certificate  is  the  obligation  of 
the  government  entitling  the  owner  to  secure 
the  designated  quantity  of  land  by  following  the 
requirements  of  the  law.— Waterman  v.  Charl- 
ton (Tex.)  171. 

{  175.  A  valid  location  and  survey  under  a 
good  certificate  made  prior  to  1852,  the  field 
notes  of  which  were  returned  after  1853,  but 
before  1871,  though  declared  to  be  void  by  Acts 
1853,  held  restored  by  Act  April  25,  1871  (Laws 
1870-71,  p.  60,  c.  56).— Murphy  v.  Luttrell 
(Tex.  Civ.  App.)  905. 

5  176.  The  persons  intended  by  a  state  grant 
to  the  heirs  of  a  certain  person  are  those  who 
would  have  inherited  the  right  granted  had  it 
existed  at  his  death. — Waterman  v.  Charlton 
(Tex.)  171. 

§  176.  The  issuance  of  a  patent  upon  loca- 
tion and  survey  made  for  owners  of  certificates 
vests  in  the  patentee  the  absolute  title  to  the 
land,  except  as  against  the  state  or  some  on* 
having  a  prior  legal  or  equitable  right— Murphy 
v.  Luttrell  (Tex.  Civ.  App.)  906. 

f  179.  A  grantee  of  a  purchaser  of  school 
lands  paying  one-fortieth  of  the  price  in  cash  is 
in  the  attitude  of  the  state,  and  improvements 
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For  keeping  disorderly  house,  see  Disorderly 
i,  f  24. 


made  in  good  faith  on  the  land  cannot  be  urged 
cagainst  him.— Hamman  y.  Presswood  (Tex.  Civ. 
-App.)  1052. 

PUBLIC  NUISANCES. 

See  Nuisance,  8  72. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  if  10-86. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers',  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  property  for  public  use,  see  Eminent 
Domain. 

PUNISHMENT. 

See  Penalties, 
Tor  kee 
HonBe, 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  Trial,  H  136-142. 
In  criminal  prosecutions,  see  Criminal  Law, 
S§  741-766;  Homicide,  g  268. 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

§  10.  An  action  to  quiet  title  cannot  be 
maintained  unless  plaintiff  is  the  owner  and  in 
possession.— Bowling  v.  Breathitt  Coal,  Iron  & 
Lumber  Co.  (Ky.)  317. 

i  12.  An  action  to  quiet  title  cannot  be 
maintained,  unless  plaintiff  is  the  owner  and 
in  possession.— Bowling  v.  Breathitt  Coal,  Iron 
A  Lumber  Co.  (Ky.)  317. 

H.  PROCEEDINGS  AND  RELIEF. 

8  44.  Under  the  maxims  that  equity  looks  on 
that  as  done  which  ought  to  have  been  done, 
and  will  impute  an  intention  to  fulfill  an  ob- 
ligation, plaintiff  held  not  entitled  to  the  aid 
of  equity  to  regain  the  possession  of  land.— Lee 
T.  Foushee  (Ark.)  160. 

QUI  TAM  ACTIONS. 

See  Penalties,  f  83. 

RAFTS. 

Floatage  of.  on  navigable  stream,  injuries  caus- 
ed by  railroad  in  construction  of  bridge,  see 
Navigable  Waters,  §  20. 

RAILROADS. 

See  Street  Railroads. 

Accrual  of  cause  of  action  for  damages  from 
failure  to  cut  Johnson  grass  on  right  of  way, 
see  Limitation  of  Actions,  if  65,  59. 

As  employers,  see  Master  and  Servant. 

Carriage  of  goods  and  passengers,  see  Carriers. 

Discrimination  in  taxation  of  railroad  property 
as  denial  of  equal  protection  of  law,  see  Con- 
stitutional Law,  §  229. 

Taxation  of,  see  Taxation,  §8  390,  609. 

Taxation  of  railroad  property,  violation  of  con- 
stitutional right  to  equality  and  uniformity, 
see  Taxation,  }  45. 


X.  CONTROL  AND  REGULATION  IN 
GENERAL. 

Law  authorizing  railroad  commissioners  to 
make  rules  and  regulations  for  government  of 
railroads,  as  delegation  of  legislative  power, 
see  Constitutional  Law,  §  62. 

f  9.  The  nature  of  the  power  to  regulate  the 
operation  of  a  railroad  by  a  commission,  stated. 
—Gulf,  C.  &  S.  F.  By.  Co.  v.  State  (Tex.  Civ. 
App.)  102a 

XL  RAILROAD  COMPANIES. 

I  17.  A  surgeon  in  charge  of  a  railroad  com- 
pany's hospital  cannot  bind  it  by  his  promise  to 
notify  third  persons  of  the  condition  of  the  in- 
mates.—Carroll  v.  St  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  1079. 

t  17.  A  railroad  company  is  not  liable  for 
the  negligence  of  its  surgeon  in  charge  of  its 
hospital  in  failing  to  comply  with  his  promise  to 
notify  a  third  person  of  the  condition  of  an  in- 
mate.— Carroll  v.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  1079. 

§  22.  A  corporation  held  not  a  railroad  cor- 
poration within  Gen.  Laws  1901,  p.  31,  c.  27, 
and  its  receiver  does  not  operate  a  railroad.— 
Kirby  Lumber  Co.'s  Receivers  v.  McLendon 
(Tex.  Civ.  App.)  227. 

IV.  LOCATION  OF  ROAD,  TERMINI, 
AND  STATIONS. 

I  58.  The  railroad  commission  held  entitled 
to  enforce  an  order  for  the  construction  of  a 
passenger  and  freight  station  at  a  particular 
town.— Pecos  &  N.  T.  Ry.  Co.  v.  Railroad  Com- 
mission of  Texas  (Tex.  Civ.  App.)  1055.  , 

VI.  CONSTRUCTION,  MAINTENANCE, 
AND  EQUIPMENT. 

Bringing  new  parties  in  action  for  injuries,  see 

Parties,  |  51. 
Liability  for  injuries  caused  by  obstruction  of 

navigable  stream,  see  Navigable  Waters,  $  20. 

f  95.  A  "public  street,"  within  SayleB*  Ann. 
Civ.  St.  1897,  art.  549c,  requiring  railroads  to 
keep  crossings  in  repair,  defined. — City  of  At- 
lanta v.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.) 
923. 

$  95.  Evidence  held  insufficient  to  warrant 
a  finding  that  a  railroad  company  had  ac- 
quiesced in  the  use  of  a  crossing  over  its  right 
of  way  in  a  city.— City  of  Atlanta  v.  Texas  & 
P.  Ry.  Co.  (Tex.  Civ.  App.)  923. 

{  113.  If  the  public  could  assume  that  board 
walks  which  defendant  railroad  company  placed 
across  its  tracks,  while  it  was  excavating  under 
a  city  street  over  which  they  ran,  were  placed 
there  for  its  use  and  defendant  permitted  such 
use,  it  was  bound  to  use  ordinary  care  to  keep 
the  walk  in  safe  condition. — Galveston,  H.  &  S. 
A.  Ry.  Co.  v.  Schuessler  (Tex.  Civ.  App.)  1147. 

I  113.  That  a  railroad  company  intended, 
when  it  partly  closed  a  street  while  it  was  mak- 
ing an  excavation  thereunder,  that  the  walk  laid 
across  it  should  only  be  used  by  its  employes, 
did  not  make  others  who  might  use  it  trespass- 
ers, unless  its  intention  was  communicated  to 
the  public  in  some  manner. — Galveston,  H.  & 
S.  A.  Ry.  Co.  v.  Schuessler  (Tex.  Civ.  App.) 
1147. 

i  114.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  stepping  through 
a  plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  tracks  where  they 
crossed  a  city  street,  evidence  held  to  raise  the 
issue  whether  defendant  did  not  impliedly  in- 
vite the  public  to  use  the  passage  way  by  failing 
to  completely  close  it.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Schuessler  (Tex.  Civ.  App.)  1147. 
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I  114.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  stepping  through 
a  plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  track  where  it 
crossed  a  city  street,  whether  plaintiff  was 


guilty  of  contributory  negligence  held  for  the 
Jury.— Galveston,  H.  A  S.  A.  Ry.  Co.  t.  Schuess- 
ler (Tex.  Civ.  App.)  1147. 

I  114.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  stepping  through 
a  plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  tracks  where  they 
crossed  a  city  street,  evidence  held  to  sustain  a 
finding  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  using  the  walk. — Galveston, 
H.  &  S.  A.  Ry.  Go.  v.  Schuessler  (Tex.  Civ. 
App.)  1147. 

f  114.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  by  stepping  through 
a  plank  walk  laid  over  an  excavation  which  de- 
fendant was  making  under  its  track,  where  it 
crossed  a  city  street,  which  had  been  partly 
closed  and  fenced,  evidence  held  to  sustain  a 
finding  that  plaintiff  was  not  a  trespasser  in  go- 
ing upon  the  walk.— Galveston,  H.  &  S.  A.  Ry. 
Co.  t.  Schuessler  (Tex.  Civ.  App.)  1147. 

TO.  SALES,  LEASES,  TRAFFIC  CON- 
TRACTS, ADD  CONSOLIDATION. 

I  139.  Where  a  railroad  granted  to  another 
road  the  right  to  run  its  trains  over  the  for- 
mer's line  between  certain  points,  it  not  to  do 
business  at  intermediate  points,  the  railroad 
commission  held  not  authorised  to  compel  the 
second  road  to  stop  its  trains  for  passengers  and 
freight  at  such  intermediate  points.— State  v. 
Trinity  &  R.  V.  Ry.  Co.  (Tex.  Civ.  App.)  1123. 

i  139.  Rev.  St  1895,  art.  4580,  subd.  2,  as 
amended  by  Acta  1903,  p.  183,  c.  117,  making 
it  the  duty  of  the  railroad  commissioners  to  re- 
quire every  railroad  carrying  passengers  to  run 
at  least  one  train  a  day,  held  not  applicable  to 
a  road  having  a  mere  trackage  right  over  the 
line  of  another  road.— State  v.  Trinity  &  R.  V. 
Ry.  Co.  (Tex.  Civ.  App.)  1123. 

VEX  INDEBTEDNESS,  SECURITIES, 
LIENS,  AND  MORTGAGES. 

(A)  NATURE  AND  EXTENT  OF  LIA- 
BILITIES. 

f  159.  Under  the  facts,  held  there  was  but 
one  demand  for  materials  furnished  under  dif- 
ferent orders,  which  accrued  when  the  last  item 
was  furnished.— Midland  Valley  R.  Co.  T.  Moran 
Rolt  A  Nut  Mfg.  Co.  (Ark.)  396. 

X.  OPERATION. 

(A)  DUTY  TO  OPERATE 

|  222.  Defendant  railroad  company  held  neg- 
ligent in  permitting  oil  which  escaped  from  its 
tanks  and  flowed  into  a  ravine  near  plaintiff's 
residence,  where  it  could  have  prevented  it  from 
doing  so,  even  though  it  could  not  have  prevent- 
ed its  escape  from  the  tanks.— Houston  ft  T.  C. 
R.  Co.  v.  Crook  (Tex.  Civ.  App.)  594. 

|  222.  In  an  action  for  personal  discomfort 
suffered  by  plaintiff  and  for  damage  to  property 
caused  by  tne  negligence  of  defendant  railroad 
In  permitting  oil  to  escape  from  its  premises  and 
flow  near  plaintiff's  home,  evidence  held  to  sua- 

lnf 

App.)  594. 

§  222.  In  an  action  against  defendant  rail- 
road company  for  damages  for  personal  dis- 
comfort suffered  by  plaintiff  and  injury  to  her 
home  by  defendant  a  negligence  in  permitting  oil 
to  escape  from  its  premises  and  flow  near  to 
her  house,  evidence  held  to  sustain  a  verdict  for 
plaintiff  for  $500.— Houston  &  T.  C.  R.  Co.  v. 
Crook  (Tex.  Civ.  App.)  594. 


tain  a  finding  that  defendant  was  negligent— 
Houston  &  T.  C.  R.  Co.  v.  Crook  (Tex.  Civ, 


Assumption  by  judge  as 
see  Trial,  |  191. 


facts  in  instructions, 


t  856.  One  on  a  railroad  track  held  not  a 
trespasser,  notwithstanding  the  notice  given  by 
the  railroad.— Missouri,  K.  A  T.  Ry.  Co.  of 
Texas  v.  Sharp  (Tex.  Civ.  App.)  263. 

§  357.  A  railroad  must  use  ordinary  care 
to  discover  the  presence  of  persons  on  the  track 
at  a  place  habitually  in  use  by  the  public  as 
a  passway  and  must  use  such  care  to  avoid  in- 
juring them.— Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Sharp  (Tex.  Civ.  App.)  263. 

I  376.  Duty  of  those  operating  an  engine 
on  discovering  the  perilous  position  of  a  per- 
son on  the  track  declared.— San  Antonio  &  A 
P.  Ry.  Co.  v.  Hodges  (Tex.)  848. 

|  876.  Operatives  of  a  locomotive  to  use  or- 
dinary care  are  not  bound  to  stop  the  train 
upon  seeing  an  object  on  or  near  the  track, 
which  could  not  by  the  use  of  ordinary  care  be 
determined  by  them  to  be  a  person.— Houston. 
E.  ft  W.  T.  Ry.  Co.  v.  SaUee  (Tex.  Civ.  App.) 
216. 

S  381.  A  person  struck  by  a  train  held  negli- 
gent—St. Louis  Southwestern  Ry.  Co.  v.  Jack- 
son (Mo.)  158. 

§  390.  To  raise  the  issue  of  discovered  peril 
in  an  action  for  the  death  of  a  person  struck 
by  a  train,  the  proof  must  show  that  the  train- 
men saw  decedent  in  the  position  of  danger, 
that  they  recognized  his  danger,  and  realized 
that  he  would  remain  in  that  position.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Sharp  (Tex. 
Civ.  App.)  263. 

|  396.  In  an  action  for  injuries  to  a  person 
on  a  railroad  track,  the  burden  was  upon  plain- 
tiff to  show  defendant's  negligence  in  keeping 
a  lookout— Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Sallee  (Tex.  Civ.  App.)  216. 

§  396.  One  suing  a  railroad  for  the  death  of 
a  person  struck  by  a  train  has  not  the  burden 
of  proof  to  show  that  decedent  was  free  from 
contributory  negligence. — Missouri,  E.  A  T.  Ry. 
Co.  of  Texas  v.  Sharp  (Tex.  Civ  App.)  263. 

§  398.  Evidence  held  to  show  that  operatives 
in  charge  of  a  locomotive  which  injured  a  child 


(B)  STATUTORY,  MUNICIPAL,  AND  OF 

FICIAL  REGULATIONS. 
Instructions  excluding  or  Ignoring  issues  or 

evidence  in  action  for  injuries  from  failure 

to  heat  station,  see  Trial,  i  253. 

f  225.  The  duty  of  a  railroad  company  to 
furnish  sufficient  cars  to  meet  the  demands  of 
traffic  stated.— Gulf,  C.  A  S.  F.  Ry.  Co.  v. 
State  (Tex.  Civ.  App.)  1028.'  , 

i  226.  The  statute  requiring  railroads  to 
keep  water-closets,  etc.,  held  to  apply  to  a 
station  where  trains  stop  at  night  to  leave  pas- 
sengers having  tickets  thereto,  or  by  flagging.— 
San  Antonio  &  A.  P.  Ry.  Co.  v.  State  (Tex. 
Civ.  App.)  1077. 

f  254.  In  an  action  by  the  state  against  a 
railroad  company  for  penalties  for  failure  to 
keep  water-closets  and  depot  grounds  lighted  at 
night,  testimony  held  not  to  raise  an  issue  en- 
titling defendant  to  go  to  the  jury. — Houston 
A  T.  C.  Ry.  Co.  v.  State  (Tex.  Civ.  App.)  1074 

(F)  ACCIDENTS  AT  CROSSINGS. 

Instructions  ignoring  or  excluding  evidence  or 
defenses  in  action  for  injuries,  see  Trial.  I 
253. 

|  850.  In  an  action  for  the  death  of  a  trav- 
eler struck  by  a  train  at  a  crossing,  tbe  ques- 
tion of  decedent's  negligence  held  for  the  jury.— 
Missouri,  K.  A  T.  Ry.  Co.  of  Texas  v.  James  , 
(Tex.  Civ.  App.)  269. 

(G)  INJURIES  TO  PERSONS  ON  OR  NEAR  1 
TRACKS. 
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on  the  track  exercised  proper  care  to  discover 
persons  on  the  track.— Houston,  B.  &  W.  T.  By. 
Co.  y.  3allee  (Tex.  Civ.  App.)  216. 

8  400.  In  an  action  for  Injuries  to  a  person 
struck  by  a  locomotive,  whether  the  engineer 
and  fireman  discovered  the  person's  peril  and 
failed  to  exercise  ordinary  care  to  avoid  injury 
held  for  the  jury.— St.  Louis  Southwestern  By. 
Co.  v.  Jackson  (Mo.)  168. 

S  400.  Whether  a  person  struck  by  a  train 
at  a  place  habitually  used  by'  the  public  as  a 
passway  was  guilty  of  contributory  negligence 
Held  under  the  evidence  for  the  jury. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Sharp  (Tex.  Civ. 
App.)  263. 

f  400.  Whether  a  person  lawfully  on  a  rail- 
road track  was  guilty  of  negligence  precluding  a 
recovery  for  injuries  caused  by  being  struck  by 
a  train  held  for  the  Jury.— Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Sharp  (Tex.  Civ.  App.)  263. 

§  400.  In  an  action  for  the  death  of  a  per- 
son struck  by  a  train,  evidence  held  not  to  raise 
the  issue  of  discovered  peril.— Missouri,  K.  & 
T.  By.  Co.  of  Texaa  v.  Sharp  (Tex.  Civ.  App.) 
26a 

I  400.  Whether  any  of  the  trainmen  In 
charge  of  an  engine  saw  or  knew  of  the  peril  of 
plaintiff  at  the  time  cars  were  moved  held  for 
the  jury.— Texaa  &  N.  O.  B.  Co.  v.  McDonald 
(Tex.  Civ.  App.)  494. 

f  401.  An  instruction  held  to  submit  the 
true  question  to  the  jury  of  whether  the  fireman 
realized  the  perilous  situation  of  decedent  in 
time  to  have  avoided  striking  him,  and  not 
what  measures  he  ought  to  have  taken  to  that 
end.— San  Antonio  &  A.  P.  By.  Co.  of  Hodges 
(Tex.)  848. 

(H)  INJUBIES  TO  ANIMALS  ON  OB  NEAB 
TRACKS. 

Applicability  of  instructions  to  case,  see  Trial, 
I  251. 

f  411.  A  railroad  company  held  not  exempt- 
ed under  the  statute  from  fencing  its  tracks  at 
a  particular  point  along  the  line  where  it  load- 
ed logs.— Little  v.  Butler  County  B.  Co.  (Mo. 
App.)  605. 

S  412.  A  railroad  required  to  erect  and 
maintain  a  cattle  guard  held  bound  to  exer- 
cise ordinary  care  to.  see  that  the  guard  did  not 
become  so  defective  that  stock  might  fall  into 
it— Houston  &  T.  C.  B.  Co.  .v.  White  &  Bas- 
kin  (Tex.  Civ.  App.)  947. 

I  422.  If  a  railroad  company  erects  a  suffi- 
cient fence  and  gate  and  keeps  it  in  repair,  the 
landowner  must  keep  it  closed  and  cannot  re- 
cover against  the  company  for  injury  to  stock 
caused  by  his  failure  to  do  so.— Texas  Cent.  B. 
Co.  v.  Jenkins  (Tex.  Civ.  App.)  948. 

i  443.  Evidence  held  sufficient  to  show  that 
the  animals  were  killed  by  defendant.— Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Crews  (Tex.  Civ. 
App.)  1110. 

§  446.  In  an  action  against  a  railroad  com- 
pany for  injury  to  stock  through  failure  to 
fence  the  track  as  required  by  statute,  it  is  on- 
ly when  the  track  is  open  near  a  station  that 
it  becomes  a  jury  question  whether  the  neces- 
sities of  the  traffic  relieve  the  company  from 
fencing.— Little  v.  Butler  County  B.  Co.  (Mo. 
App.)  695. 

§  447.  In  an  action  against  a  railroad  com- 
pany for  injury  to  a  cow,  that  an  instruction 
referred  to  the  leg  of  the  cow  having  been  cut 
off,  when  the  evidence  showed  that  it  was  only 
broken,  held  not  reversible  error  in  view  of 
the  testimony  and  instructions. — Little  v.  But- 
ler County  B.  Co.  (Mo.  App.)  695. 

i  447.  In  an  action  for  the  value  of  a  mule, 
killed  on  defendant's  track,  the  evidence  show- 
ing that  the  gate  latch  was  defective  and  one 


gate  post  was  in  bad  condition,  an  instruction 
authorizing  recovery  If  the  mule  entered  the 
right  of  way  because  of  defective  "fence"  was 
roper.— Texas  Cent.  B.  Co.  v.  Jenkins  (Tex. 
iv.  App.)  948. 

(I)  FIRES. 
i  485.  In  an  action  against  a  railroad  for 
loss  of  property  by  fire,  the  refusal  to  give  a 
charge  relating  to  damages  on  account  of  fires 
held  erroneous  under  the  evidence.— Trinity  & 
B.  V.  By.  Co.  v.  Sanders  (Tex.  Civ.  App.)  272. 

I  486.  In  an  action  against  a  railroad  for 
destruction  of  property  by  fire,  a  verdict  held 
not  supported  by  the  evidence.— Trinity  &  B.  V. 
By.  Co.  v.  Sanders  (Tex.  Civ.  App.)  272. 

RAPE. 

H.  PROSECUTION  AND  PUNISHMENT. 

(A)  INDICTMENT  AND  INFOBMATION. 
{  20.  An  information  for  rape  held  to  be  in 
proper  form.— State  v.  George  (Mo.)  35. 

(B)  EVIDENCE 
§  40.  In  a  prosecution  for  rape  of  a  child 
under  the  age  of  consent,  defendant's  act  was 
a  crime  under  Bev.  St.  1899,  §  1837  (Ann.  St. 
1906,  p.  1271),  whether  or  not  she  had  been 
similarly  treated  by  others,  and  evidence  that 
she  had  been -raped  by  another  was  utterly  im- 
material.—State  v.  Devorss  (Mo.)  75. 

I  45.  In  a  prosecution  for  aggravated  as- 
sault, testimony  that,  shortly  after  the  alleged 
assault,  witness  heard  a  noise  in  accused's  room, 
which  was  next  to  prosecutrix's,  like  the  drag- 
ging of  a  gun  from  under  the  bed  and  putting 
a  shell  into  it,  held  admissible  to  explain  why 
accused  was  permitted  to  stay  in  the  house 
after  being  charged  with  the  assault— Gardner 
v.  State  (Tex.  Cr.  App.)  895. 

§  51.  In  a  prosecution  for  carnally  knowing 
an  unmarried  female,  evidence  held  to  sustain 
a  conviction.— State  v.  Pipkin  (Mo.)  17. 

i  51.  In  a  prosecution  for  rape  of  child  un- 
der the  age  of  consent,  evidence  to  prove  pene- 
tration held  sufficient— State  v.  Devorss  (Mo.) 
75. 

{  51.  Penetration  can  be  shown  by  facts  and 
circumstances.— State  v.  Devorss  (Mo.)  75. 

I  51.  Under  Bev.  St.  1899,  §  2633  (Ann.  St. 
1906,  p.  1565),  held,  that  it  was  unnecessary  to 
show  that  defendant  forcibly  ravished  prosecu- 
trix, if  she  was  under  the  age  of  consent ;  but, 
if  he  had  sexual  intercourse  with  her,  that  was 
sufficient  proof  of  penetration.— State  v.  Dev- 
orss (Mo.)  75. 

(O  TBIAL  AND  BEVIEW. 

{  57.  In  a  prosecution  for  carnally  knowing 
an  unmarried  female,  evidence  as  to  prosecutrix 
being  unmarried  held  sufficient  to  go  to  the  jury. 
—State  v.  Pipkin  (Mo.)  17. 

S  59.  In  a  prosecution  for  rape,  an  Instruc- 
tion restricting  the  jury's  consideration  of  cer- 
tain postal  cards  and  letters  to  the  issue  of 
consent  held  erroneous.— Smith  v.  State  (Tex. 
Cr.  App.)  188. 

RATIFICATION. 

Of  act  of  agent,  see  Principal  and  Agent,  |{ 
166,  169. 

REAL  ACTIONS. 

See  Partition;  Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 
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REBUTTAL 

Evidence,  see  Trial,  §  62. 

RECEIVERS. 

Of  corporations  in  general,  Bee  Corporations, 
§8  500,  568. 

IV.  MANAGEMENT  AND  DISPOSI- 
TION OF  PROPERTY. 

(B)  SUPERVISION  AND  INSTRUCTIONS 
OF  COURT. 

Concurrent  and  conflicting  jurisdiction,  see 
Courts,  S  475. 

RECORDS. 

As  evidence,  see  Evidence,  §  336. 

Estoppel  by  record,  see  Estoppel,  $  3. 

Of  judicial  proceedings,  see  Courts,  §  117. 

Transcript  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {§  493-714;  Criminal  Law, 
U  1086-1120. 

REDEMPTION.* 

From  pledge,  see  Pledges,  §§  50-58. 

REFORMATION  OF  INSTRUMENTS, 

H.  PROCEEDINGS  AND  RELIEF. 

5  45.  To  entitle  a  party  to  reformation  of 
an  instrument  for  mistake,  it  must  be  shown 
that  the  mistake  was  common  to  both  parties, 
and  the  contract  must  not  have  expressed  the 
agreement  as  understood  by  either. — Parker  v. 
Carter  (Ark.)  836. 

REGISTRATION. 

Of  physician,  see  Physicians  and  Surgeons,  {  4, 


REHEARING. 


See  New  Trial. 


On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, f  832. 


See  Payment. 


RELEASE. 
RELEVANCY. 


Of  evidence  in  civil  actions,  see  Evidence,  §§ 
106-151. 

Of  evidence  in  criminal  prosecutions,  see  Crimi- 
nal Law,  §§  338-366. 

RELIGIOUS  SOCIETIES. 

I  5.  Under  Cumberland  Presbyterian  Const. 
§  60,  a  vote  of  the  majority  of  the  Cumber- 
land presbyteries  in  favor  of  union  with  the 
Presbyterian  Church  in  the  United  States  of 
America  held  not  an  amendment  of  the  Cum- 
berland Confession  of  Faith.— Landrith  v.  Hudg- 
ins  (Tenn.)  783. 

§  5.  Under  the  Presbyterian  constitution,  an 
amendment  could  not  be  affected  by  mere  neg- 
ative action  on  the  part  of  the  organization. — 
Landrith  v.  Hudgins  (Tenn.)  783. 

i  11.  Under  the  Presbyterian  form  of  gov- 
ernment, jurisdiction  in  each  particular  church 
is  lodged  in  the  church  session  and  not  in  the 
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of  religious  societies,  but  will  only  determine 

?roperty  rights.— Landrith  v.  Hudgins  (Tenn.) 
83. 

{  21.    Under  Shannon's  Code,  If  2S63,  2oC4, 

firoperty  conveyed  to  the  officers  of  the  Cumber- 
and  Presbyterian  Church  and  their  successors 
did  not  pass  to  that  portion  of  the  church  that 
joined  with  the  Presbyterian  Church  in  the 
United  States  of  America-  in  the  attempted 
union  in  1905,  but  continued  in  the  faction 
maintaining  the  Cumberland  organization  and 
holding  its  doctrines.— Landrith  t.  Hudgins 
(Tenn.)  783. 

S  21.  Property  conveyed  to  trustees  for  the 
benefit  of  a  Cumberland  Presbyterian  congre- 
gation cannot  be  diverted  to  the  maintenance 
of  a  different  faith.— Landrith  v.  Hudgins 
(Tenn.)  783. 

$  24.  The  determination  of  an  ecclesiastical 
question  by  an  ecclesiastical  court  is  not  bind- 
ing on  a  civil  court  in  disposing  of  property 
rights.— Landrith  V.  Hudgins  (Tenn.)  783. 

i  34.  Under  the  Presbyterian  form  of  gov- 
ernment, the  question  of  union  between  the 
Cumberland  presbyteries  and  the  Presbyterian 
Church  in  the  United  States  of  America  could 
not  be  submitted  to  general  per  capita  vote  of 
all  the  congregations,  but  must  be  determined 
by  a  vote  of  the  presbyteries.— Landrith  v.  Hud- 
gins (Tenn.)  783. 

I  34.  The  Cumberland  Presbyterian  Church 
had  implied  power,  if  properly  exercised,  to 
unite  with  the  Presbyterian  Church  in  the 
United  States  of  America.— Landrith  v.  Hud- 
gins (Tenn.)  783. 

i  34.  The  general  assembly  of  the  Cumber- 
land Presbyterian  Church  by  its  submission  of 
the  question  of  union  with  the  Presbyterian 
Church  in  the  United  States  of  America  held 
without  power  to  surrender  the  Cumberland 
organization  and  agree  to  its  absorption  by  thi 
Presbyterian  Church  in  the  United  States  o1 
America.— Landrith  v.  Hudgins  (Tenn.)  783. 

§  34.  The  doctrines  and  belief  of  the  Pres 
byterian  Church  in  the  United  States  of  Amei 
ica,  as  revised  in  1903,  held  not  substantial! 
the  same  as  the  systems  of  doctrine  of  the  Cun 
berland  Presbyterians.— Landrith  v.  Hudgic 
(Tenn.)  783. 

REMAINDERS. 

See  Life  Estates. 

Created  by  will,  see  Wills,  §§  622,  634. 
Suspension  of  power  of  alienation,  see  Pen 
tuities,  §  6. 

REMAND. 

Appealability  of  order  remanding  case  to  lov 

court,  see  Appeal  and  Error,  f  94. 
Of  cause  on  appeal  or  writ  of  error,  see  App 
and  Error,  f  1194. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  in  equity,  see  Injunct 
i  16 ;  Specific  Performance,  §  5. 

REMITTITUR. 

Of  damages,  Bee  Damages,  f  228. 

REMOVAL 

Of  fixtures,  see  Fixtures,  f  33. 


vi.  roouEsuuios  to  ragooBE  ahu 
EFFECT  OF  REMOVAL. 

i  79.  A  petition  for  the  removal  of  a  cause 
to  the  federal  court  held  filed  too  late.— Mid- 
land Valley  R,  Co.  v.  Hoffman  Coal  Co.  (Ark.) 
380. 

5  79.  The  time  for  the  filing  of  a  petition  to 
remove  a  cause  to  the  federal  court  is  not  ex- 
tended by  an  extension  of  the  statutory  time  in 
which  to  answer.— Midland  Valley  R.  Co.  v. 
Hoffman  Coal  Co.  (Ark.)  380. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  gg  200-274. 

REPEAL. 

Of  statute,  see  Statutes,  g  161. 

REPLEVIN. 

Recovery  of  books  belonging  to  office,  see  Of- 
ficers, g  83. 

X.    BIGHT  OF  ACTION  AND  DEFENSES. 

g  8.  In  the  statutory  action  of  claim  and  de- 
livery of  personalty,  the  only  matter  in  issue  is 
the  right  of  plaintiff  to  possession. — Weber  Im- 
plement Co.  v.  Dunard  (Mo.  App.)  608. 

VI.  TRIAL,  JUDGMENT,  ENFORCE- 
MENT  OF  JUDGMENT,  AND 
REVIEW. 

g  93.  A  verdict  in  replevin  held  not  suffi- 
cient in  form.— Grant  v.  Stubblefield  (Mo.  App.) 
647. 

REPUTATION. 

Evidence  of  in  prosecution  for  keeping  disorder- 
ly place  for  sale  of  liquors,  see  Intoxicating 
Liquors,  g  226. 

REQUESTS. 

For  Instructions  in  civil  actions,  see  Trial,  gg 

255-267. 

For  instructions  in  criminal  prosecutions,  see 
Criminal  Law,  gg  829,  830. 

RESCISSION. 

Of  contract  for  sale  of  land,  see  Vendor  and 
Purchaser,  g  111. 

RES  GEST/E. 

In  civil  actions,  see  Evidence,  g  127. 
In  criminal  prosecutions,  Bee  Criminal  Law,  gg 
864,  308. 

RES  JUDICATA. 

See  Judgment,  |  743. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  Monopolies, 
ggl7,2L  ^ 

RESULTING  TRUSTS. 

See  Trusts,  g  84. 


RETURN. 

Of  garnishment  process,  see  Garnishment,  g  101. 

REVENUE 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  gg  1032-1186;  Justices  of  the  Peace,  gg 
159,  174.  . 

REVIVAL. 

Of  judgment,  see  Judgment,  g  870. 

REVOCATION. 

Of  authority  of  broker,  see  Brokers,  g  10. 
Of  will,  see  Wills,  g  184. 

REWARDS. 

Interpleader  to  determine  rights  of  claimant,  see 

Interpleader,  g  8. 
Pendency  of  action  as  ground  for  abatement  of 

interpleader  to  determine  rights  of  claimants, 

see  Abatement  and  Revival,  g  9. 

g  12.  Claimants  of  a  reward  who  had  neither 
collectively  by  agreement  nor  singly  complied 
with  its  terms  held  not  entitled  to  complain  of 
the  division  of  the  reward  among  them,  or  of  the 
allowance  of  attorney's  fees  from  the  fund.— 
Rochelle  v.  Pacific  Express  Co.  (Tex.  Civ.  App.) 

RIGHT  OF  WAY. 

See  Easements. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  gg  69,  74. 

RISKS. 

Assumed  by  employe,  see  Master  and  Servant, 

gg  205-222,  288,  295. 
Within  insurance  policy,  see  Insurance,  g  425. 

ROADS. 

Streets  in  cities,  see  Municipal  Corporations, 
gg  669,  671,  755-822. 

RULES. 

Of  corporation,  see  Corporations,  g  54. 

SALES. 

Sale*  by  or  to  particular  clattet  of  periont. 
Tenant  in  common,  see  Tenancy  in  Common,  g 
43. 

Sale*  of  particular  tpccict  of,  or  ettatct  or  in- 
terest* in,  property. 
See  Intoxicating  Liquors. 

Corporate  stock,  see  Corporations,  gg  116,  118. 
Realty,  see  Vendor  and  Purchaser. 
Standing  timber,  see  Logs  and  Logging,  g  3 

Sale*  on  judicial  or  other  proceeding*. 
Of  property  of  decedent  under  order  of  court, 
see  Executors  and  Administrators,  §g  338,  393. 
On  execution,  see  Execution,  gg  228-312. 
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CONTRACT. 

|  1.  Elements  of  a  sale  at  common  law  stat- 
ed.— Wheless  v.  Meyer  &  Schmid  Grocer  Co. 
(Mo.  App.)  708 ;  St  Nicholas  Hotel  Co.  v.  Same 
(Mo.  App.)  714. 

.8  48.  Under  Kirby's  Dig.  88  1636,  1637,  a 
sale  of  slandered  mules  held  void. — Compagio- 
nette  v.  McArmick  (Ark.)  400. 

II.  CONSTRUCTION    OF  CONTRACT. 

I  83.  Plaintiff  held  not  entitled  to  divert 
a  shipment  of  coal  sold  by  it  to  defendant  from 
the  route  prescribed  in  the  contract  of  sale. — 
Cluley-Miller  Coal  Co.  v.  Freund  Packing  & 
Mfg.  Co.  (Mo.  App.)  65a  . 

IV.  PERFORMANCE  OF  CONTRACT. 

(C)  DELIVERY  AND  ACCEPTANCE  OF 
GOODS. 

I  161.  Under  a  contract  of  the  sale  of  coal 
by  plaintiff  to  defendant,  delivery  to  a  certain 
carrier  at  the  point  of  shipment  held  to  consti- 
tute delivery  to  defendant. — Cluley-Miller  Coal 
Co.  v.  Freund  Packing  &  Mfg.  Co.  (Mo.  App.) 
65a 

i  177.  A  condition  of  a  contract  for  the  sale 
of  coal  by  plaintiff  to  defendant  held  to  be  an 
independent  covenant,  the  breach  of  which  by 
plaintiff  did  not  justify  defendant  in  refusing 
to  accept  the  coal.— Cluley-Miller  Coal  Co.  v. 
Freund  Packing  &  Mfg.  Co.  (Mo.  App.)  65a 

(D)  PAYMENT  OF  PRICE. 

8  188.  A  buyer  entitled  to  discounts  on  or- 
dering a  specified  quantity  of  goods  from  the 
seller  who  fails  to  order  such  quantity  is  not 
entitled  to  the  discounts.— Moroney  Hardware 
Co.  v.  Goodwin  Pottery  Co.  (Tex.  Civ.  App.) 
1088. 

V.  OPERATION  AND  EFFECT. 

(A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

i  201.  A  contract  of  Bale  construed,  and  the 
buyer  held  to  have  no  interest  in  the  subject- 
matter  or  its  price,  which  would  be  subject  to 
garnishment— Wheless  v.  Meyer  A  Schmid  Gro- 
cer Co.  (Mo.  App.)  708;  St  Nicholas  Hotel  Co. 
v.  Same  (Mo.  App.)  714. 

8  201.  At  common  law,  no  present  delivery 
is  essential  to  the  passing  of  title  in  the  sale  of 
a  chattel.— Wheless  v.  Meyer  &  Schmid  Grocer 
Co.  (Mo.  App.)  708;  St.  Nicholas  Hotel  Co.  v. 
Same  (Mo.  App.)  714. 

TO.  REMEDIES  OF  SELLER. 

(A)  STOPPAGE  IN  TRANSITU. 

§  296.  While  the  seller's  lien  continues  only 
so  long  as  he  retains  actual  custody  of  the 
goods,  his  right  of  stoppage  in  transitu  con- 
tinues until  actual  delivery  is  made  to  the  con- 
signee.—Wheless  v.  Meyer  &  Schmid  Grocer 
Co.  (Mo.  App.)  708:  St.  Nicholas  Hotel  Co.  v. 
Same  (Mo.  App.)  714. 

(B)  LIEN. 

{312.  The  remedy  authorized  by  Kirby's 
Dig.  8§  4966,  4967,  in  favor  of  a  vendor  to  en- 
force payment  of  the  price,  cannot  be  enforc- 
ed, where  the  property  has  passed  into  the 
hands  of  a  purchaser  for  value.— McComb  v. 
Judsonia  State  Bank  (Ark.)  844. 

f  313.  Symbolical  delivery  is  not  sufficient 
to  destroy  the  seller's  right  to  enforce  his  lien 


(E)  ACTIONS  FOR  PRICE  OR  VALUE. 

§  354.  In  an  action  on  a  note  given  for  tim- 
ber, held,  that  a  plea  was  insufficient  as  a  plea 
founded  on  fraud  and  misrepresentation. — Cal- 
len  v.  Evans  (Tex.  Civ.  App.)  543. 

(F)  ACTIONS  FOR  DAMAGES. 
8 .384.  In  an  action  for  breach  of  a  contract 
to  make  and  deliver  staves,  certain  evidence 
held  inadmissible  on  the  issue  of  damages. — 
Gibson  &  Cunningham  v.  Purifoy  (Tex.  Civ. 
App.)  1047. 

TuX  REMEDIES  OF  BUYER. 

(D)  ACTIONS  AND  COUNTERCLAIMS  FOR 
BREACH  OF  WARRANTY. 

{  435.  In  an  action  on  a  note  given  for 
timber,  held,  that  a  plea  of  failure  of  consid- 
eration was  insufficient  in  substance,  and  that, 
the  plea  alleging  a  covenant  of  warranty,  the 
matter  would  have  to  amount  to  a  breach  of 
warranty  to  let  in  such  a  plea  based  on  a  de- 
fective title.— Callen  v.  Evans  (Tex.  Civ.  App.) 
643. 

8  435.  In  an  action  on  a  note  given  for 
timber,  held-,  that  the  plea  was  insufficient  aa 
an  allegation  of  a  breach  of  warranty. — Callen 
v.  Evans  (Tex.  Civ.  App.)  543. 

8  441.  In  an  action  to  enjoin  defendant 
from  disposing  of  notes  given  him  by  plaintiff 
for  the  purchase  price  of  mules,  evidence  held 
to  sustain  a  finding  that  at  the  time  of  the 
sale  the  mules  had  glanders.— •Compagionette 
v.  McArmick  (Ark.)  400. 

IX.  CONDITIONAL  SALES. 

Distinguished  from  mortgage,  see  Mortgages, 
8  6. 

SATISFACTION. 

See  Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

School  lands,  see  Public  Lands,  88  173,  178. 
II.  PUBLIC  SCHOOLS. 

(A)  ESTABLISHMENT.   SCHOOL  LANDS 
AND  FUNDS,  AND  REGULATION 
IN  GENERAL. 

8  10.  Act  March  24.  1908  (Acts  1908,  p. 
133,  c  56 ;  Ky.  St  1909.  8  4426a)  held  to  re- 
peal only  such  parts  of  the  pre-existing  school 
law  as  were  inconsistent  therewith.— Pro wse  v. 
Board  of  Education  for  Christian  County  (Ky.) 
307. 

8  10.  Act  March  24,  1908  (Acts  1908,  p.  133. 
c.  56 :  Ky.  St  1909,  8  4426a),  held  not  to  repeal 
the  former  law  requiring  separate  schools  for 
white  and  colored  children.— Prowse  v.  Board 
of  Education  for  Christian  County  (Ky.)  307. 

f  10.  Act  March  24,  1908  (Acts  1908,  p.  133, 
c.  56;  Ky.  St.  1909,  8  4426a),  held  not  uncon- 
stitutional as  discriminating  against  the  blacks 
in  the  establishment  of  high  schools. — Prowse 
v.  Board  of  Education  for  Christian  County 
(Ky.)  307. 

8  10.  Act  March  24,  1908  (Acts  190a  P-  133, 
c.  56:  Ky.  St.  1909,  §  4426a),  held  not  uncon- 
stitutional, in  that  it  requires  the  fiscal  court 
to  make  a  levy  sufficient  to  raise  the  sum  found 
necessary  by  the  board  of  education. — Prowse  v. 
Board  of  Education  for  Christian  County  (Ky.) 
307. 
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S  13.  Act  March  24,  1908  (Acts  1908,  p.  133, 
c.  56;  Ky.  St.  1909,  g  4426a),  Tests  in  county 
school  boards  the  establishment  of  white  and 
colored  school  districts  in  their  discretion. — 
Prowse  v.  Board  of  Education  for  Christian 
County  (Ky.)  307. 

(  13.  The  Constitution,  in  requiring  separate 
schools  for  white  and  colored  children,  does 
not  require  a  separate  system  of  education. — 
Prowse  v.  Board  of  Education  for  Christian 
County  (Ky.)  307. 

(C)  GOVERNMENT,  OFFICERS.  AND  DIS- 

TRICT MEETINGS. 

g  46.  Act  March  24,  1908  (Acts  1908.  p.  133, 
c.  66;  Ky.  St.  1909,  f  4426a),  was  intended 
to  substitute  a  county  school  board  for  district 
boards  of  trustees,  and  to  apply  only  to  ter- 
ritory lying  outside  of  graded  school  districts.— 
Prowse  v.  Board  of  Education  for  Christian 
County  (Ky.)  307. 

I  56.  Under  Acts  29th  Leg.  1905,  pp.  284, 
306,  c.  124  §5  84,  162,  165,  the  trustees  of 
an  independent  school  district  held  authorized 
to  appoint  a  building  committee  to  let  con- 
tract previously  authorized  for  the  erection  of 
a  school  building,  and  to  take  a  bond  from  the 
contractor  for  the  performance  of  his  duties- 
Wright  v.  Jones  (Tex.  Civ.  App.)  1139. 

(D)  DISTRICT  PROPERTY,  CONTRACTS, 

AND  LIABILITIES. 

Jurisdiction  of  action  involving  validity  of  con- 
tracts as  dependent  on  constitutional  questions 
being  involved,  see  Courts,  |  231. 

§  86.  A  petition  in  an  action  on  the  bond  of 
a  contractor  to  erect  a  building  for  an  inde- 
pendent school  district  held  to  state  a  cause 
of  action,  though  it  does  not  allege  that  the 
bond  was  accepted  by  the  trustees.— Wright  v. 
Jones  (Tex.  Civ.  App.)  1139. 

f  86.  A  building  committee  appointed  by  the 
trustees  of  an  independent  school  district  held 
authorized  to  sue  on  the  bond  given  by  the 
contractor.— Wright  t.  Jones  (Tex.  Civ.  App.) 
1139. 

I  86.  The  obligee  in  a  bond  of  a  contractor 
to  construct  a  Duilding  for  an  independent 
school  district  held  not  entitled  in  view  of  Act 
29th  Leg.  1905,  p.  284,  c.  124,  g  85,  to  sue 
on  the  bond  for  the  benefit  of  laborers  and 
materialmen.— Wright  v.  Jones  (Tex.  Civ.  App.) 

(E)  DISTRICT  DEBT,  SECURITIES.  AND 

TAXATION. 

Municipal  bonds  for  construction  of  school 
buildings,  see  Municipal  Corporations,  f§  911, 


SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liquors,  g  20. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  Evidence,  it  163-182. 

SELF-DEFENSE. 

See  Homicide,  H  112,  187-193,  300. 

SEPARATE  ESTATE. 

Of  married  women,  see  Hnsband  and  Wife,  g§ 
119-145. 


See  Master  and  Servant,  i  83. 

SERVITUDES.  ' 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

Allowance  of  counterclaim  as  splitting  cause 
of  action,  see  Action,  §  53. 

In  action  by  or  against  administrator,  see  Exec- 
utors and  Administrators,  §  434. 

In  action  for  wrongful  distress,  see  Landlord 
and  Tenant,  {  274. 

X.  NATURE  AND  GROUNDS  OF 
REMEDY. 

(20.  A  cross-demand  for  services  may  be 
used  as  a  set-off  against  an  indebtedness,  with- 
out an  agreement  that  it  should  be  so  regarded. 
—Parker  v.  Carter  (Ark.)  836. 

II.  SUBJECT-MATTER. 

g  22.  Under  Sayles'  Ann.  Civ.  St  1897,  art. 
754,  defendant  could  not  set  off  actual  and  ex- 
emplary damages  caused  by  an  assault  com- 
mitted by  plaintiff,  in  an  action  based  on  a 
contract  for  the  conversion  of  property.— Mil- 
ler v.  Black  (Tex.  Civ.  App.)  559. 

g  44.  A  set-off,  in  an  action  on  a  note  against 
a  surviving  partner,  held  to  be  no  defense,  as 
the  set-off  was  in  favor  of  the  partnership.— 
National  Handle  Co.  v.  Huffman  (Mo.  App.) 
690. 

I  44.  Rev.  St.  1899,  g  4491  (Ann.  St  1906, 
p.  2460),  relating  to  the  set-off  of  debts  in  favor 
of  joint  obligors,  held  to  apply  to  set-off  alone, 
and  not  to  counterclaims.— National  Handle  Co. 
v.  Huffman  (Mo.  App.)  690. 

g  44.  Under  Rev.  St  1899,  g  4491  (Ann.  St. 
1906,  p.  2460),  relating  to  set-offs  in  favor  of 
joint  obligors,  unliquidated  damages  for  breach 
of  contract  held  not  a  set-off  within  the  act.— 
National  Handle  Co.  v.  Huffman  (Mo.  App.) 
690. 

SETTLEMENT. 

See  Payment 

By  executor  or  administrator,  see  Executors  and 

Administrators,  gg  495,  496. 
By  partners,  see  Partnership,  g  311. 

SEVERANCE.- 

Of  trials  of  persons  accused  of  crime,  see  Crimi- 
nal Law,  g  622. 

SHERIFFS  AND  CONSTABLES. 

Sheriffs  deed,  see  Execution,  g  312. 

IV.  LIABILITIES  ON  OFFICIAL 
BONDS. 

g  157.  An  action  on  the  official  bond  of  a 
constable  held  not  to  lie  for  the  malicious  act 
of  the  constable  in  making  an  affidavit  for  the 
arrest  of  a  person.— State  ex  rel.  Ostman  v. 
Meyer  (Mo.  App.)  116. 

SHIPPING. 

Situs  of  vessel  for  purpose  of  taxation,  see  Tax- 
ation, g  98. 
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See  Theaters  and  Shows. 

SIGNALS. 

Competency  of  negative  testimony  as  to  giving 
of,  see  Evidence,  |  147. 

SIGNATURES. 

To  agreement,  see  Contracts,  S  35. 
To  pleading,  see  Pleading,  i§  291,  301. 

SLANDER. 

See  Libel  and  Slander. 

SODOMY. 

Testimony  of  accomplices,  see  Criminal  Law,  | 
607. 

8  3.  It  is  not  necessary'that  complaint  should 
be  made  and  prosecution  instituted  as  soon  after 
the  commission  of  the  offense  of  sodomy  as  is 
reasonably  practicable.— State  v.  Wilkens  (Mo.) 
22. 

SPECIFIC  LEGACIES. 

See  Wills,  8  763. 

SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL. 

8  6.  Equity  will  not  compel  the  specific  per- 
formance of  a  contract,  where  the  remedy  at 
law  is  adequate  and  complete. — McDaniel  v. 
Orner  (Ark.)  829. 

II.  CONTRACTS  ENFORCEABLE. 

8  58.  A  contract  of  sale  of  real  estate,  stipu- 
lating that  the  purchaser,  failing  to  comply 
therewith,  shall  forfeit  the  amount  paid  as 
liquidated  damages,  cannot  be  specifically  en- 
forced.—Moss  &  Raley  v.  Wren  (Tex.)  847. 

8  85.  About  $100  in  improvements  held  too 
small  an  amount,  in  comparison  with  the  value 
of  a  section  of  land,  to  furnish  the  basis  for 
specific  performance  of  an  alleged  parol  gift 
thereof.— Atchley  v.  Perry  (Tex.  Civ.  App.) 
1106. 

SPIRJTU0US  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  8  53. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see 
Witnesses,  81  388-395. 

Of  case  or  facts  for  purpose  of  review,  see  Ap- 
peal and  Error,  88  554,  560 ;  Criminal  Law,  88 
1097-1101. 

Of  plaintiff's  claim,  see  Pleading,  8  52. 

STATES. 

Courts,  see  Courts. 

Legislative  power,  see  Constitutional  Law,  88 

61,  62. 


1.  POLITICAL  STATUS  AND  RELA- 
TIONS. 

Requiring  construction  of  railroad  stations  at 
town  located  on  state  line,  see  Railroads,  8  58. 

TV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  AND  SECURITIES. 

i  119.  Laws  1907,  p.  133,  c.  62,  punishing 
the  abandonment  of  wife  and  children,  held  in 
conflict  with  Const,  art.  16,  8  6.— Ex  parte 
Smytbe  (Tex.  Cr.  App.)  200;  Waller  v.  State 
(Tex.  Cr.  App.)  207:  Phillips  v.  Same,  Id.; 
Schneider  v.  Same,  Id. ;  Adams  v.  Same  (Tex. 
Cr.  App.)  208. 

VI.  ACTIONS. 

Necessity  of  bond  in  proceedings  for  injunction 
as  dependent  on  whether  action  is  brought  by 
the  state,  see  Injunction,  8  148. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  8  80. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statutes  of  limitations,  see  Limitation  of  Ac- 
tions, 88  19,  35. 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  Constitutional  Law,  8  191. 

L  ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

8  21.  The  invalidity  of  Laws  1905,  c.  83,  p. 
116,  based  ou  the  fact  that  it  was  not  legally 
passed  because  of  the  emergency  clause  there- 
in, held  not  available  when  it  is  sought  to  en- 
force the  act  more  than  90  days  from  the  ad- 
journment of  the  Legislature.— Mcintosh  v. 
State  (Tex.  Cr.  App.)  455. 

III.  SUBJECTS  AND  TITLES  OF  ACTS.- 

8  107.  A  statute  does  not  violate  Const, 
art.  3,  8  35,  if  its  various  objects  are  germane 
to  the  main  subject  and  have  a  mutual  con- 
nection therewith. — Ex  parte  Abrams  (Tex.  Cr. 
App.)  883 :  Ex  parte  Clark  (Tex.  Cr.  App.)  8D2  ; 
Ex  parte  Parker,  Id. 

8  118.  The  title  of  Laws  1907,  p.  246,  c. 
132,  held  sufficient,  under  Const,  art.  3,  8  35, 
to  include  a  provision  defining  a  disorderly 
house  and  punishing  the  keeper  thereof. — Bum- 
baugh  v.  State  (Tex.  Cr.  App.)  423. 

8  120.  Texarkana  city  charter  (Acts  30th 
Leg.  [Sp.  Laws  1907]  p.  823,  c  104)  held  not 
invalid,  in  so  far  as  it  limits  the  number  of  sa- 
loons, because  such  provision  is  not  referred  to 
in  the  title  of  the  act.— Ex  parte  Abrams  (Tex. 
Cr.  App.)  883;  Ex  parte  Clark  (Tex.  Cr.  App.) 
892 ;  Ex  parte  Parker,  Id. 

8  120.  Acts  30th  Leg.  (Sp.  Laws  1907)  p. 
823,  c.  104,  granting  to  the  city  of  Texarkana 
a  special  charter,  held  not  invalid  as  contain- 
ing more  than  one  subject,  not  expressed  in 
its  title.— Ex  parte  Abrams  (Tex.  Cr.  App.) 
883;  Ex  parte  Clark  (Tex.  Cr.  App.)  892;  Kx 
parte  Parker,  Id. 

V.  REPEAL,    SUSPENSION,  EXPIRA- 
TION, AND  REVIVAL. 

Repeal  of  game  laws,  see  Game,  8  4. 

Repeal  of  laws  relating  to  gaming,  see  Gaming, 

8  63. 
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8  161.  A  statute  may  Impliedly  repeal  an 
earlier  one  by  entirely  superseding  it,  though 
the  provisions  of  both,  if  inserted  in  one  act, 
might  stand  together.— Dallas  Consol.  Electric 
St.  By.  Co.  t.  State  (Tex.)  997. 

VI.  CONSTRUCTION  AMD  OPERA- 
TION. 

(A)  GENERAL  RULES  OF  CONSTRUC- 
TION. 

S  181.  A  statute  should  be  fairly  and  ra- 
tionally interpreted  so  as  to  effectuate  the  legis- 
lative intention,  and,  when  it  is  susceptible  of 
two  constructions,  one  of  which  leads  to  an  ab- 
surdity, the  other  construction  should  be  adopt- 
ed.—State  v.  Jones  (Ark.)  154;  Same  v.  lie- 
Cook,  Id. 

{  181.  The  effect  of  a  proposed  interpreta- 
tion of  a  law  must  be  considered  in  ascertaining 
the  legislative  intent.— Glaser  v.  Rotchachild 
(Mo.)  1. 

8  184.  The  court  in  construing  a  statute  will 
not  interpret  it  literally,  but  will  construe  it 
with  a  view  of  accomplishing  the  legislative 
purpose.— In  re  Grouse  (Mo.  App.)  666 ;  Crouse 
v.  Oreensfelder,  Id. 

i  184.  In  determining  the  sense  in  which 
language  was  used  in  a  statute,  the  court  will 
look  to  the  context  and  purpose  of  the  Legis- 
lature in  enacting  it— Hidalgo  County  Drain- 
age Dist.  No.  1  v.  Davidson  (Tex.)  849. 

i  188.  When  the  Legislature  uses  words 
which  have  been  judicially  interpreted  and  have 
a  well-known  legal  signification,  they  are  pre- 
sumed to  have  been  so  used,  unless  the  contrary 
clearly  appears.— State  v.  Jones  (Ark.)  154; 
Same  v.  McCook,  Id. 

|  188.  Under  Sayles'  Ann.  Civ.  St  1897,  art 
8268,  snbd.  1,  when  words  have  not  a  technical 
meaning  or  the  law  in  which  they  are  employed 
does  not  define  them,  they  shall  be  given  their 
©rdinarv^signification.— State  v.  Cody  (Tex.  Civ. 

|  189.  Where  the  language  of  a  statute  leads 
to  a  manifest  contradiction  of  the  apparent  pur- 
pose of  the  enactment,  a  construction  may  be 
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placed  on  it  which  will  modify  the  literal  mean- 
ing of  the  words  used.— Glaser  v.  Rothschild 
(Mo.)  1. 

{  190.  Doubtful  words  of  a  statute  may  be 
enlarged  or  restricted  in  their  meaning  to  con- 
form to  the  intent  of  the  Legislature,  when 
manifested  by  the  aid  of  sound  principles  of 
interpretation.— Glaser  v.  Rothschild  (Mo.)  1. 

8  208.  In  determining  the  sense  in  which 
language  was  used  in  a  statute,  the  court  will 
look  to  the  context  and  purpose  of  the  Legis- 
lature in  enacting  it.— Hidalgo  County  Drain- 
age Dist  No.  1  v.  Davidson  (Tex.)  849. 

8  211.  Under  the  Constitution,  the  title  of  a 
statute  is  necessarily  a  part  thereof,  and  the 
court  in  construing  the  statute  must  take  the 
title  into  consideration.— Glaser  v.  Rothschild 

(Mo.)  1. 

8  219.  The  certificate  of  the  superintendent 
of  the  insurance  department  permitting  a  for- 
eign corporation  to  transact  life  insurance  busi- 
ness on  the  assessment  plan  only  held  not  con- 
clusive as  to  the  character  of  the  business  car- 
ried on  by  the  corporation. — Smoot  v.  Bankers' 
Life  Ass'n  (Mo.  App.)  719. 

8  224.  A  statute  should  not  be  construed  as 
if  it  stood  alone  and  complete  in  itself.— Glaser 
v.  Rothschild  (Mo.)  L 

8  225.  The  court  must  read  all  statutes  re- 
lating to  the  same  subject-matter,  and  construe 
them  together,  and  gather  from-  all  the  legisla- 
tive intent— Glaser  v.  Rothschild  (Mo.)  1. 

(B)  PARTICULAR  CLASSES  OF  STAT- 
UTES. 

8  236.  A  remedial  statute  must  be  liberally 
construed.— Union  Brewing  Co.  v.  Ehlhardt 
(Mo.  App.)  1193. 

(D)  RETROACTIVE  OPERATION. 
I  263.  Statutes  will  not  be  held  to  affect 
transactions  which  antedate  them  unless  the  in- 
tention of  the  Legislature  that  they  should  have 
a  retroactive  effect  is  clear,  especially  where  the 
opposite  construction  would  render  a  statute 
unconstitutional.— Supreme  Council  of  the  Roy- 
al Arcanum  v.  Heitzman  (Mo.  App.)  628. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 

Amends.  5,  14  1028 

Amend.  14,  8  1  852 

STATUTES  AT  LARGE. 

1890,  July  2.  ch.  647,  26 

Stat.  209  (U.  S.  Comp. 

St.  1901,  p.  3200)  1088 

1899,  March  3,  ch.  425,  {  9, 

30   Stat   1151   (U.  S. 

Comp.  St  1901,  p.  3540)  521 

REVISED  STATUTES. 

f  905  (U.  S.  Comp.  St 
1901,  p.  677)   903 

COMPILED  STATUTES 
1901. 

Page  677    993 

Page  3200   1088 

Page  3540    521 


ARKANSAS. 

CONSTITUTION. 
Art  19,  i  14  


979 


GOULD'S  DIGEST. 

Ch.  4,  88  102, 103.  Amend- 
ed by  Laws  1866-67,  p. 
318   968 


SANDELS  &  HILL'S 
DIGEST. 

1203-1231    391 

1232.  Amended  by  Laws 

1899,  p.  320,  i  3   391 

KIRBY'S  DIGEST. 

88  10, 13,  36    408 

88  1423,  1428    402 

88  1562,  1566    154 

it  1609,  1610    966 

88  1636,  1637    400 

8  1814    156 

88  1862,  1863    979 

88  1968,  1970    985 

§§  2203,  2204    411 

I  2746  ....    144 

i  3623.  'Repealed  by  Laws 

1905,  p.  474,  88  1,  2  ... .  994 

I  4682    842 

It  4966,  4967    844 

H  5040,  5041    378 

88  5129,  5137    987 


88  5999,  6011    891 

|  6323    142 

8  6649.   Amended  by  Laws 

1905;  p.  538    970 

88  7086,  7092,  7114    972 

8  7792   ;  987 

LAWS. 

1866-67,  p.  818   968 

1881,  p.  63    830 

1881,  pp.  68,  69,  88  9,  11. .  142 

1899,  p.  320,  8  3    391 

1899,  p.  321    391 

1903,  p.  309,  8  11.  Repeal- 
ed by  Laws  1905,  p.  474, 

88  1.  2    994 

1905,  p.  474.  88  1,  2    994 

1905,  p.  492,  8  4    825 

1905,  p.  538    970 

1905,  p.  700    824 

1905,  p.  798    825 


IOWA. 

CODE  1897. 
1  1784  et  seq  719 
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i  158    367,  370 

6  159    370 

I  183   307 

CIVIL  CODE  OF  PRAC- 
TICE. 

I  62    282 

{  606,  subsec.  2   298 

If  734,  739,  740,  745,  767  295 

CRIMINAL  CODE  OF 
PRACTICE. 
|  11  361 

STATUTES  1909. 

it  317,  318  (Russell's  St. 
88  2300,  2301)    283 

if  538-598  (Russell's  St.  |§ 
2121-2135,  2137-2156, 
2158-2161,  2166-2187)..  345 

88  559,  561,  570,  574  (Rus- 
sell's St.  88  2144,  2145, 
2147,  2156)   306 

i  670  (Russell's  St  i  4400)  358 

i  1563  (Russell's  St  § 
4083)    343 

|  1905a  (Russell's  St.  88 
3015a  [1],  3615a  [4], 
3615a  [8],  3615b  [3]> 
3615b  [4D   361 

{  2132  (Russell's  St  § 
4637)    372 

{  2301  (Russell's  St.  §  17)  317 

i  2539  (Russell's  St.  8  205)  293 

|  3490,  subsec.  34  (Rus- 
sell's St  i  1511,  subsec. 
34)    367 

8  3637,  subd.  3  (Russell's 
St.  8  1643)    370 

{  3891  (Russell's  St  i 
3937)    279 

88  3896,  3897  (Russell's  St. 
I!  3919,  3920)  279,  372 

S  4081  (Russell's  St.  t 
6054)    309 

|  4426a  307 

RUSSELL'S  STATUTES. 

f  17  (St  1909,  |  2361). .. .  317 
i  205  (St  1909,  «  2539). . .  293 
i  1511,  subsec.  34  (St.  1909, 

8  3490,  subsec.  34)   867 

{  1643  (St  1909,  i  3637, 

subd.  3)   370 

88  2121-2135,  2137-2156, 
2158-2161,  2166-2187 
(St.  1909,  88  538-698). .  345 
§|  2144,  2145,  2147,  2156 
(St.  1909,  §|  559,  561, 

570.  574)   806 

88  2300,  2301  (St  1909, 

88  317,  318)   283 

88  3615a  [l}-3615a  [41, 
3615a  [8],  3615b  [3], 
3615d  [4]  (St  1909,  5 

1905a)   ...  361 

|g  3919.  3920  (St.  1909.  88 

3890,  3897)  279,  372 

8  3937  (St.  1909.  8  3891)  279 
f  4083  (St.  1909,  «  1563). .  343 
8  4400  (St.  1909.  8  679)  .  .  358 
8  4637  (St.  1909,  8  2132)  372 
8  6054  (St  1909,  8  4081)  309 

LAWS. 

1908,  p.  133,  ch.  66    807 


Art.  6,  I  12  (Ann.  St  1906, 
p.  218)   29 

Art.  10,  8  12  (Ann.  St. 
1906,  p.  287)   1159 

REVISED  STATUTES  1899. 

8  146  (Ann.  St  1906,  p. 

384)    635 

8  562  (Ann.  St  1906,  p. 

591)    626 

88  570,  575,  577  (Ann.  St. 

1906,  pp.  597,  601,  604)  738 
8  592  (Ann.  St.  1906,  p. 

612)   618 

88  598,  602  (Ann.  St  1906, 

pp.  624,  628)   993 

8  626  (Ann.  St.  1906,  p. 

650)    700 

8  655  (Ann.  St  1906,  p. 

671)    695 

88    727,    728    (Ann.  St 

1906,  pp.  716,  720)  ....1193 
8  746  (Ann.  St  1906,  p. 

731)    700 

88  789-792  (Ann.  St.  1906, 

pp.  755-757)    86 

i  866  (Ann.  St  1906,  p. 

815)   764 

8  985  (Ann.  St  1906,  p. 

870)    646 

88  1025,  1026  (Ann.  St 

1906,  pp.  888.  890)   81 

8  1417  (Ann.  St.  1906,  p. 

1116)   628 

8  1674,  subd.  4  (Ann.  St 

1906,  p.  1217)   666 

8  1837  (Ann.  St.  1906,  p. 

1271)   :..„?...  75 

88  2001,  2534  (Ann.  St. 

1906,  pp.  1338,  1508)  ...  66 
8  2627  (Ann.  St.  1906,  p. 

1556)    608 

8  2633  (Ann.  St.  1906,  p. 

1565)  '  75 

8  3622  (Ann.  St  1906,  p. 

2043)    654 

8  3637  (Ann.  St  1906,  p. 

2050)   "...  740 

88  3650-3654.  3657,  3702 

(Ann.  St.  1906,  pp.  2060- 

2062,  2071)    666 

8  3715  (Ann.  St.  1906,  p. 

20&3)   ....  618 

§  3839  (Ann.  St.  1906,  p. 

2128)    647 

8  4079  (Ann.  St.  1906,  p. 

2223)   1193 

g  4491  (Ann.  St.  1906,  p. 

2460)     690 

8  4652  (Ann.  St.  1906,  p. 

2520)     700 

88  4943,  4950  (Ann.  St. 

1906.  pp.  2635.  2038)  ...  740 
8  5222  (Ann.  St  1906,  p. 

2718)     663 

88    6431^-6456   (Ann.  St. 

1906,  pp.  3216-3221)  ...  1 
8  7890  (Ann.  St  1906,  p. 

3746)     714 

8  7897  (Ann.  St  1906,  p. 

3752)   719 

8  9303  (Ann.  St.  1906,  p. 

4274)   TT7...1155 

ANNOTATED  STATUTES 
. . .  1906. 

Page  158    53 

Page  218    29 

Page  287  1159 


owz  

I  598,  602  . 

626   

655   

8  727,  728 

746   

8  789-792  . 

866   

985 


.  615 
.  993 
.  700 
.  695 
.1193 
.  700 
.  36 
.  754 
646 


§  1025,  1026    31 

1417   628 

1674,  subd.  4   666 

1837    75 

8  2001,  2534    66 

2627    608 

2633    75 

3622    654 

3637    740 

§  3650-3654,  3657,  3702  666 

3715   618 

3839    617 

4079   1193 

4491    69(1 

4652    700 

8  4943,  4950    740 

5222    663 

|  5490,  5747-9    109 

{  6431-3456    1 

7890    714 

7897    719 

9303   1155 

9548-9   1184 

CITY  CHARTERS. 
St.  Louis,  art.  6.  8  5  (Ann. 
St  1906,  p.  4850)  1152 

LAWS. 

1891,  p.  159   1 

1903.  p.  64,  8  9  (Ann.  St 

1906,  8  5747-9)    109 

1903.  p.  70,  8  2  (Ann.  St 

1906,  8  6490)    10Q 

1903,  p.  160,  8  9  (Ann. 

St.  1906,  f  9548-9)  ll&i 

1905,  p.  258,  8  129  (Ann. 

St.  1906,  8  463-129)  ...  64! 
1907,  p.  170  7* 


SHANNON'S  CODE. 

Sg  2563,  2564   75 

8  4455   » 

88  7159-7162    8 

TEXAS. 

CONSTITUTION. 

Art  1,  88  13,  17  1( 

Art  1,  ]  28  5 

Art.  3,  8  35   423,  ! 

Art.  5,  8  1  ! 

Art  8,  M  1,  11,  14  J 

Art  9,  J  8  ' 

Art.  16,  8  6  

Art.  16,  8  20   

CODE  OP  CRIMINA1 
PROCEDURE  1895. 

Art.  TOT  

Art.  723  ..  458,  : 

Art.  826   

Art  883  

PENAL  CODE  1895. 
Art  199  
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Art.  877    427 

Arts.  388,  389    208 

Art  407    491 

Art.  479    521 

Art.  676   174,  179,  894 

Art.  717   193,  481 

Art.  843    892 

Art.  8C6   439 

Art.  1191   272 

Art.  1194,  subd.  23    227 

Arte.  1223,  1333    247 

Art.  1484    227 

Art.  3251    257 

Art.  42181  169 

REVISED  STATUTES  1895. 

Arts.  331a,  331b  1118 

Art.  332   1101 

Art.  523   999,  1007 

Art.  996    559 

Art.  1194  1114 

Art.  1333.     Amended  by 
Laws  1899,  p.  190,  cb. 

Ill   1014 

Art.  1875   1114 

Art.  1670    904 

Art.  2381    564 

Art.  2785    956 

Art.  2967    941 

Art.  2969    911 

Art.  3017,  subd.  1  936 

Art.  3611.     Amended  by 
Laws  1905,  p.  95,  ch.  68  550 

Arts.  3784,  8785    574 

Art.  4437    521 

Art.  4560f   596 

Arts.  4562,  4574,  4575  . .  .1028 
Art.  4580,  subd.  2.  Amend- 
ed by  Laws  1903,  p.  183, 

ch.  117  1123 

Art  5273    949 


Art.  5278,  subd.  2  949 

Art.  5279    949 

SAYLES*  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art.  807    914 

Art.  549e   923 

Art.  635    930 

Art.  754    559 

Arts.  793,  794   1065 

Arts.  1295,  1296   1081 

Arts.  1699,  2046   1138 

Art.  2302    914 

Art.  2583    956 

Art.  2967    930 

Art.  3268,  subd.  1  267 

Art.  3330   1003 

Art.  3351   1065 

Art.  3354,  subd.  4  505 

Art.  4521   1118 

Art.  5049,  subd.  23    267 

Art  5049,  subd.  54    997 

CITY  CHARTERS. 

Texarkana.  Sp.  Laws  1907, 
p.  823,  ch.  104    883 

GAMM ELL'S  LAWS. 
Volume  1. 
Page  178   911 

SPECIAL  LAWS. 
1907,  p.  823,  ch.  104  ....  883 

LAWS. 

1840,  p.  110,  §  82    585 

1840,  |  4  (I  Gammell's 

Laws,  p.  178)   911 

1840,  §  12  (Rev.  St  1895, 

art  2969)    911 


1848,  p.  235,  ch.  157  ....  585 
1870-71,  p.  60,  ch.  56  . . . .  905 
1897,  p.  244,  ch.  165  1145 

1899,  p.  190,  ch.  Ill  ....1014 

1900,  p.  29,  ch.  11.  Amend- 
ed by  Laws  1901,  p.  253, 

ch.  88,  }  1  1052 

1901,  p.  31,  ch.  27    227 

1901,  p.  253,  ch.  88,  I  1.  .1052 

1901,  p.  283,  ch.  117  928 

19^1.  p.  314,  ch.  136  ....  505 

1903,  p.  55,  ch.  39   1047 

1903,  p.  119,  ch.  94    532 

1903,  p.  183,  ch.  117  ....1123 

1905,  p.  95,  ch.  68    550 

1905,  p.  116.  ch.  83    455 

19(15,  p.  166.  ch.  103,  S  8  1052 
1905,  pp.  284,  306,  ch.  124, 

§§  84,  85,  162,  165  ....1139 
1905,    p.    351,    ch.  146. 

Amended  by  Laws  1907, 

p.  469,  ch.  17   852 

1907,  p.  31,  ch.  19  485 

1907,  pp.  78-84,  ch.  40,  || 

1-25    849 

1907,  p.  107,  ch.  49    208 

1907,  p.  122,  ch.  56    905 

1907,  p.  133,  ch.  62    200 

1907,  p.  225,  ch.  123,  8  6  574 

1907,  p.  246,  ch.  132    423 

1907,  p.  248,  ch.  133  1114 

1907,  p.  258,  ch.  138  883 

1907,  pp.  259,  262,  ch.  138, 

88  4,  5,  14  868 

1907,  p.  266,  ch.  138,  {  19  863 

1907,  p.  269,  ch.  139  193 

1907,  p.  447,  ch.  8  859 

1907,  p.  469,  ch.  17  852 

1907,  pp.  475,  476,  ch.  17, 

88  16,  17    852 

1007,   pp.  487,  489,  ch. 

18,  88  22,  25    997 


STENOGRAPHERS. 

Notes  of  evidence  taken  at  former  trial  as  evi- 
dence in  subsequent  trial,  see  Evidence,  8  582. 

STIPULATIONS. 

Consent  to  judgment,  see  Judgment  8  72. 

STOCK. 

Corporate  stock,  see  Corporations,  88  116-188. 

STOCKHOLDERS. 

Of  corporations,  see  Corporations,  88  215,  259. 

STOPPAGE  IN  TRANSITU. 

Of  goods  sold,  see  Sales,  8  296. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers. 

II.  REGULATION   AND  OPERATION. 

8  69.  Gen.  Laws  1907,  pp.  487,  489,  c.  18, 
88  22,  25,  held  not  to  impliedly  repeal  so  much 
of  Sayles*  Ann.  Civ.  St.  1897,  art.  5049,  subd. 
'  54,  as  imposed  occupation  taxes  on  street  rail- 
way companies.— Dallas  Cousol.  Electric  St. 
Ry.  Co.  v.  State  (Tex.)  997. 


8  78.  A  lessor  of  a  street  railroad  and  equip- 
ment in  possession  of  a  lessee  operating  the  sys- 
tem is  not  liable  for  injuries  in  a  collision  with 
a  car  negligently  operated  by  the  lessee.— Kreh- 
meyer  v.  St  Louis  Transit  Co.  (Mo.)  78. 

8  98.  In  crossing  or  attempting  to  cross 
street  railroad  tracks,  a  traveler  should  exercise 
ordinary  care,  which  is  never  such  unless  it  is 
proportionate  to  the  known  danger. — Dey  v. 
United  Rys.  Co.  of  St.  Louis  (Mo.  App.)  134. 

8  98.  To  perform  the  obligation  to  look  and 
listen  for  a  street  car,  it  is  incumbent  on  one 
about  to  cross  the  tracks  to  be  in  a  position  to 
avail  themself  of  the  warning  communicated  by 
his  senses  of  hearing  and  sight,  and,  if  it  is  im- 
possible to  see  or  hear  the  approaching  car  be- 
fore emerging  from  the  building  line,  it  is  in- 
cumbent on  him  to  approach  tracks  known  by 
him  to  be  dangerous  in  such  a  manner  as  to  be 
able  to  avoid  a  collision  if  the  car  is  observed 
approaching.— Dey  v.  United  Rys.  Co.  of  St. 
Louis  (Mo.  App.)  134. 

8  98.  A  traveler  must  be  vigilant  and  watch- 
ful for  the  approach  of  cars,  and,  to  this  end, 
look  and  listen  before  going  on  the  tracks,  and, 
if  bis  vision  is  obscured,  he  must  be  all  the  more 
vigilant  in  listening. — Dey  v.  United  Rys.  Co.  of 
St.  Louis  (Mo.  App.)  134. 

8  98.  One  using  a  street  car  track  held  not 
entitled  to  station  himself  on  the  track  and  re- 
main there  heedless  until  he  is  struck  by  a  pass- 
ing car— El  Paso  Electric  Ry.  Co.  v.  Adkins 
(Tex.  Civ.  App.)  218. 

8  99.  If  a  driver  knows  that  a  horse  is  likely 
to  become  frightened  at  street  cars,  he  drives 
on  a  street  having  a  car  line  thereon  at  his  own 
risk.— Turner  v.  Southwest  Missouri  R.  Co.  (Mo. 
App.)  128. 
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man  a  negligence  uia  noi  oocain. — uej  v.  unuea 
Rys.  Co.  of  St  Louis  (Mo.  App.)  134. 

8  90.  The  mere  fact  of  looking  and  listening 
is  not  always  a  performance  of  the  duty  incum- 
bent on  a  traveler,  for  he  must  also  exercise 
care  to  make  such  act  reasonably  effective,  and 
he  must  not  approach  at  such  a  rate  of  speed 
that,  when  he  reaches  a  point  where  he  can  see 
or  hear,  it  is  too  late  to  protect  himself  from  in- 
jury.—Dey  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  134. 

5  102.  A  right  of  action  for  injuries  in  a 
collision  with  a  street  car  running  at  a  speed 
in  excess  of  the  maximum  fixed  by  the  ordinance 
held  not  to  accrue,  unless  the  injury  would  not 
have  occurred  if  the  car  had  been  running  at  a 
speed  within  the  ordinance  limit. — Schmidt  v. 
St.  Louis  Transit  Co.  (Mo.  App.)  96. 

i  102.  That  plaintiff's  horse  was  scary  would 
not  prevent  him  from  recovering  for  injuries 
caused  by  its  becoming  scared  at  a  street  car 
and  running  over  a  dirt  pile  in  the  street,  if  the 
negligence  of  defendant  city  and  defendant 
street  car  company  proximately  caused  the  in- 
jury.—Turner  v.  Southwest  Missouri  R.  Co. 
(Mo.  App.)  128. 

t  102.  A  motorman's  omission  of  care,  after 
seeing  a  person  in  peril  or  about  to  become  im- 
periled, when  such  injury  could  have  been  avert- 
ed without  injury  to  others,  is  treated  as  the 
proximate  cause  of  the  injury.— Dey  v.  United 
Rys.  Co.  of  St  Louis  (Mo.  App.)  134. 

I  103.  Rule  stated  as  to  the  negligence  of  a 
motonnan  in  a  case  where  the  humanitarian 
doctrine  is  invoked  to  make  out  a  prima  facie 
case.— Dey  v.  United  Rys.  Co.  of  St.  Louis  (Mo. 
App.)  134. 

I  103.  The  humanitarian  doctrine  may  not 
be  invoked  unless  defendant  could  have  prevent- 
ed the  injury  after  the  injured  person  is  either 
seen,  or  by  ordinary  care  could  have  been  seen, 
in,  or  about  to  come  into,  a  position  of  peril, 
and  hence,  where  a  motorman  could  not  nave 
averted  injury  after  the  peril  of  an  injured  per- 
son was  revealed,  or  might  have  been  discovered 
with  ordinary  care,  the  doctrine  of  the  last  clear 
chance  does  not  obtain.— Dey  v.  United  Rys.  Co. 
of  St.  Louis  (Mo.  App.)  134. 

{  103.  Where  it  is  obvious  that  a  motorman 
could  not  have  stopped  the  car  or  averted  the 
injury  by  the  exercise  of  ordinary  care,  the  last 
clear  chance  or  humanitarian  doctrine  does  not 
obtain.— Dey  v.  United  Rys.  Co.  of  St  Louis 
(Mo.  App.)  134. 

I  112.  Car  tracks  are  presumptively  danger- 
ous, and  every  intelligent  person  who  has  ar- 
rived at  years  of  discretion  is  presumed  to  know 
that  it  is  dangerous  to  go  thereon  when  cars  are 
passing  to  and  fro.— Dey  v.  United  Rys.  Co.  of 
St  Louis  (Mo.  App.)  134. 

i  113.  The  fact  that  an  Injury  in  a  collision 
with  a  street  car  running  at  a  speed  in  excess 
of  the  maximum  speed  fixed  by  an  ordinance 
would  not  have  occurred  if  the  car  had  been  run- 
ning within  the  speed  limit  may  be  proved  by 
collateral  facts.— Schmidt  v.  St.  Louis  Transit 
Co.  (Mo.  App.)  96. 

i  114.  In  an  action  against  a  street  railroad 
for  injuries  in  a  collision  between  a  car  and  an 
automobile,  evidence  held  not  to  show  actionable 
negligence  by  reason  of  operating  the  car  at  an 
excessive  speed.— McCreery  v.  United  Rys.  Co. 
(Mo.)  24. 

I  114.  In  an  action  against  a  street  railroad 
for  injuries  in  a  collision  between  a  car  and  an 
automobile,  evidence  held  to  show  that  it  was 


for  injuries  in  a  collision  between  a  ca 
automobile,  evidence  held  to  Bhow 
driver  of  the  automobile  was  guilty  of 
tory   negligence  precluding  a  recov 
Creery  v.  United  Rys.  Co.  (Mo.)  24. 

I  114.  In  an  action  for  injuries  in  i 
with  a  street  car,  evidence  held  to 
finding  that  the  proximate  cause  of  the 
was  the  excessive  speed  of  the  car.— S 
St.  Louis  Transit  Co.  (Mo.  App.)  96. 

§  114.  In  an  action  for  personal  inj 
tamed  in  a  collision  with  a  street  car, 
held  insufficient  to  show  a  prima  faci 
negligence  on  the  part  of  the  motora 
v.  United  Rys.  Co.  of  St  Louis  (Mo.  1 

§  117.  In  the  absence  of  an  ordi: 
quiring  the  sounding  of  gongs  on  st 
it  is  not  negligence  per  se  to  fail  to 
gong.— McCreery  v.  United  Rys;  Co. 

i  117.  Whether  a  traveler  injured 
lision  with  a  street  car  was  guilty  of 
tory  negligence  held,  under  the  evidenc 
jury.— Krehmeyer  v.  St  Louis  Transit 
78. 

§  117.  Whether  the  failure  to  give 
the  approach  of  a  car  which  struck  a 
the  track  proximately  contributed  to 
dent  held  lor  the  jury. — El  Paso  El< 
Co.  v.  Adkins  (Tex.  Civ.  App.)  2ia 

I  117.  Whether  a  person  pausing  o 
car  track  was  guilty  of  contributory 
held  for  the  jury— El  Paso  Electric  1 
Adkins  (Tex.  Civ.  App.)  218. 

i  117.   In  the  absence  of  any  ordinal 
ing  the  giving  of  signals  of  the  ap 
street  cars,  a  failure  to  do  so  is  not 
per  se.— EI  Paso  Electric  Ry.  Co. 
(Tex.  Civ.  App.)  218. 

i  117.  In  an  action  for  injuries  to 
er  in  a  collision  at  a  street  railway 
whether  plaintiff  was  negligent  heh 
jury. — Chambers  v.  Dallas  Consol. 
St  Ry.  Co.  (Tex.  Olv.  App.)  682. 

i  118.  In  an  action  for  injuries  to 
in  a  collision  with  a  street  car.  in 
held  misleading  because  contradicto 
meyer  v.  St.  Louis  Transit  Co.  (Mo.) 

I  118.  In  an  action  for  injuries  in 
with  a  street  car,  instructions  subm 
issue  of  negligence  and  contributory  i 
and  the  issue  of  defendant's  negligent 
discovery  of  plaintiff's  peril,  held  in 
with  each  other.— Krehmeyer  v.  St  Lo 
it  Co.  (Mo.)  78. 

I  118.  In  an  action  for  injuries  in 
with  a  street  car,  an  instruction  aut 
recovery  if  defendant's  negligence  c 
to  the  injury  held  erroneous  under  thi 
—Schmidt  v.  St  Louis  Transit  Co.  ( 
96. 

STREETS. 

See  Municipal  Corporations,  ||  669, 
822. 

STRICT  CONSTRUCTIC 

Of  by-laws  of  exchange,  see  Exchang 

STRIKING  OUT. 

Amendment  to  motion  for  a  new  tria 
nal  prosecution,  see  Criminal  Law, 

Statement  of  facts  in  criminal  prose 
Criminal  Law,  i  1087. 
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SUBROGATION. 

I  T.  One  who  guarantees  the  performance  of 
■  contract  to  purchase  a  stock  of  goods  held 
subrogated  to  the  rights  of  the  sellers  against 
the  purchaser  on  his  being  compelled  to  comply 
with  the  terms  of  his  guaranty.— Can  v.  Barnes 
(Mo.  App.)  705. 

8  41.  A  plaintiff  in  trespass  to  try  title  held 
not  subrogated  to  a  prior  lien  because  of  the 
failure  to  plead  subrogation. — Chalkey  t.  Cooper 
(Tex.  Civ.  App.)  278. 

SUBSTITUTED  SERVICE 

See  Process,  f  77. 

SUIT. 

See  Action. 

SUMMONS. 

See  Process. 

SUNDAY. 

t  2.  Baskin-McGregor  Law  (Acts  1907,  pp. 
259,  262,  c  138)  §§  4,  5,  14,  relating  to  the  sale 
of  liquors  on  Sunday  by  retailers  having  a  li- 
cense, held  not  to  impliedly  repeal  Pen.  Code 
1895,  art.  199,  relating  to  the  sale  of  merchan- 
dise generally  on  Sunday.— Ex  parte  Wright 
(Tex.  Cr.  App.)  868. 

J  2.  A  construction  that  Baskin-McGregor 
Law  (Acts  1907,  pp.  259,  262,  c  138)  §5  4,  S, 
14,  relating  to  the  sale  of  liquors,  do  not  im- 
pliedly repeal  Pen.  Code  1895,  art.  199,  relat- 
ing to  sales  of  goods  on  Sunday,  held  not  af- 
fected by  the  fact  that  a  liquor  dealer  having 
a  license  was  subject  to  more  onerous  burdens 
than  one  without  any  license  at  all.— Ex  parte 
Wright  (Tex.  Cr.  App.)  868. 

J  5.  Pen.  Code  1895,  art.  199,  relating  to  the 
offense  of  selling  merchandise  on  Sunday,  held 
broad  enough  to  include  the  sale  of  beer.— Ex 
parte  Wright  (Tex.  Cr.  App.)  868. 

SUPPLIES. 

To  tenant,  right  of  landlord  to- lien,  see  Landlord 
and  Tenant,  {  245. 

SUPREME  COURTS. 

See  Courts,  H  223,  231. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

Ground  for  continuance,  see  Criminal  Law,  I 
599. 

SURVEYOR'S  CERTIFICATE. 

For  work  done  in  construction  of  drains,  see 
Drains,  {  90. 

SURVIVORSHIP. 

Evidence,  see  Death. 

TAXATION. 

Adverse  possession  under  tax  title,  see  Adverse 
Possession,  §  79. 


Assessments  for  municipal  Improvements,  see 
Municipal  Corporations,  If  407-513,  568. 

Drainage  assessments,  see  Drains,  §  90. 

License  taxes,  see  Intoxicating  Liquors,  H  46- 
86;  Licenses,  f  8. 

Of  circus,  see  Theaters  and  Shows,  i  3. 

Of  street  railroad,  see  Street  Railroads,  5  69. 

I.  NATURE  AND  EXTENT  OF  POWER 

IN  GENERAL. 

I  1.  Taxation  defined.— City  of  Austin  r. 
Nalle  (Tex.)  996. 

J  25.  Act  30th  Leg.  (Laws  1907,  p.  469,  c 
17),  creating  a  state  corporation  assessment 
board,  and  prohibiting  interference  with  the  as- 
sessment made  by  local  county  officers,  held  val- 
id.—Lively  v.  Missouri,  K.  &  T.  By.  Co.  of  Tex- 
as (Tex.)  852. 

XX.  CONSTITUTIONAL  REQUIRE- 
MENTS AND  RESTRICTIONS. 

J  37.  Act  30th  Leg.  (Laws  1907,  p.  469,  c. 
17),  amending  Act  29th  Leg.  (Laws  1905,  p.  351. 
c  146),  held  not  violative  of  Const,  art.  8,  fg 

II,  14.— Lively  v.  Missouri,  K.  ft  T.  By.  Co.  of 
Texas  (Tex.)  852. 

g  45.  Assessment  of  the  intangible  assets  of 
a  railroad  company,  apportioned  by  the  state 
board  to  a  county  at  full  value  when  other 
property  was  only  assessed  at  two-thirds  of  its 
market  value,  held  a  violation  of  Const,  art.  8, 
i  1,  requiring  equality  and  uniformity  of  taxa- 
tion.—Lively  v.  Missouri,  E.  ft  T.  By.  Co.  of 
Texas  (Tex.)  852. 

|  49.  Assessment  of  the  intangible  assets  of 
a  railroad  company,  apportioned  by  the  state 
board  to  a  county  at  full  value  when  other 
property  was  only  assessed  at  two-thirds  of  its 
market  value,  held  a  violation  of  Const,  art.  8, 
i  1,  requiring  all  property  to  be  taxed  inpropor- 
tion  to  its  value.— L'vely  v.  Missouri,  K.  &  T. 
By.  Co.  of  Texas  (Tex.)  852. 

in.  LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(A)  PBIVATE  PERSONS  AND  PBOPEBTY 
IN  GENERAL. 

I  98.  The  situs  of  a  ship  engaged  In  the 
coastwise  trade  for  the  purpose  of  taxation  held 
the  domicile  of  the  owner  with  certain  excep- 
tion.—Commonwealth  v.  Southern  Pac.  Co. 
(Ky.)  31L 

V.  LEVY  AND  ASSESSMENT. 

(D)  MODE  OP  ASSESSMENT  OP  COB- 
POBATE  STOCK,  PBOPEBTi', 
OB  BECEIPTS. 

I  390.  Ky.  St.  1909,  I  4081  (Russell's  St.  9 
6054),  held  not  to  provide  that  the  proportion 
between  the  lines  of  a  railroad  company  in  and 
out  of  the  state  shall  be  conclusive,  but  that  that 
fact  shall  be  considered  in  fixing  the  value  of 
its  franchise  for  taxation.— Southern  Pac.  Co. 
v.  Commonwealth  (Ky.)  309. 

(G)  REVIEW,  CORRECTION,  OB  SETTING 
ASIDE  OF  ASSESSMENT. 

f  497.  Where,  owing  to  the  fact  that  a 
railroad  company  incorporated  in  the  state  had 
no  lines  therein,  Ky.  St.  1909,  §  4081  (Russell's 
St.  |  6054),  furnished  no  criterion  by  which  to 
assess  its  franchise,  and  the  board  finally  lump- 
ed it  at  a  certain  sum,  held,  that  its  action  was 
void,  and  error  in  judgment  was  not  ground 
for  mandamus,  requiring  them  to  again  assess 
the  franchise.— Southern  Pac.  Co.  v.  Common- 
wealth (Ky.)  309. 


Tor  cases  In  Dec.  Dig.  A  Am  sr.  Digs.  HOT  to  data  A  Indexes  sea  same  topic  *  section  (I)  NUMBER 
120  S.W.— 82 


Digitized  by 


Google 


VIII.  COLLECTION    AND  ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAL  PROPERTY. 

Compromise  of  claim  for  taxes,  see  Compromise 

ana  Settlement,  g  3. 

(A)  COLLECTORS  AND  PROCEEDINGS 
FOR  COLLECTION  IN  GENERAL. 

g  560.  Kirby's  Dig.  §  7086,  held  not  to  re- 
quire the  certificate  to  the  record  of  the  delin- 
quent tax  list  to  state  that  the  newspaper  pub- 
lishing it  had  a  bona  fide  circulation  for  30 
days  before  the  publication.— Leigh  v.  Trippe 
(Ark.)  972. 

(C)  REMEDIES  FOR  WRONGFUL  EN- 
FORCEMENT. 

§  609.  Under  Act  30th  Leg.  (Laws  1907,  pp. 
475,  476,  c.  17,  §§  16,  17),  a  railroad  held  not 
required  to  apply  to  a  county  board  of  equal- 
ization for  relief  before  suing  to  restrain  an  un- 
equal assessment  of  its  intangible  property.— 
Lively  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
(Tex.)  852. 

IX.  SALE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 

g  641.  Under  Rev.  St.  1899,  g  9303  (Ann. 
St.  1906,  p.  4274),  providing  that  suits  to  en- 
force payment  of  taxes  shall  be  brought  against 
the  owner  of  the  property,  such  suits  must  be 
brought  against  the  record  owner,  unless  the 
fact  is  known  or  the  purchaser  have  notice  that 
the  record  owner  is  not  the  true  owner. — Ohl- 
mann  v.  Clarkson  Sawmill  Co.  (Mo.)  1155. 

g  684.  Kirby's  Dig.  g  7092,  relating  to  the 
records  of  tax  sales,  held  directory  and  not 
mandatory,  in  view  of  section  7114. — Leigh  v. 
Trippe  (Ark.)  972. 

g  684.  Kirby's  Dig.  g  7092,  held  to  require 
separate  records  of  tax  sales  to  individuals  and 
sales  to  the  state,  but  not  that  the  first  record 
contain  a  list  of  sales  to  the  state,  nor  that  the 
record  of  sales  to  the  state  be  kept  in  a  sepa- 
rate book.— Leigh  v.  Trippe  (Ark.)  972. 

XI.  TAX  TITLES. 

(B)  TAX  DEEDS. 

Adverse  possession  under  tax  deed,  see  Adverse 
Possession,  g  79. 

g  789.  Under  Acts  1881,  pp.  69,  70,  g  11 
(Kirby's  Dig.  g  6323),  and  Overdue  Tax  Act 
1881,  p.  68,  g  9,  a  tax  deed  held  prima  facie 
valid.— Jacks  v.  Kelley  Trust  Co.  (Ark.)  142. 

(O  ACTIONS  TO  CONFIRM  OR  TRY 
TITLE. 

§  796.  Under  Act  March  12,  1881  (Laws 
1881.  p.  63),  a  tax  title  owner,  failing  to  set  up 
his  title  in  a  subsequent  chancery  action  against 
the  property,  held  barred  from  attacking  the  ti- 
tle of  a  purchaser  of  the  property  under  decree 
of  chancery  court.— Wagner  v.  Arnold  (Ark.) 
830, 

TAXATION  OF  COSTS. 

See  Costs,  g  216. 


Liiamnty  to  aa joining  landowner  for  burglarious 
entry  of  building  from  telephone  pole  placed 
in  close  proximity  to  window,  see  Adjoining 
Landowners,  g  8. 

|  13.  A  landowner  held  not  entitled  to  re- 
coyer  from  a  telephone  company  for  alleged  un- 
lawful tree  trimming  under  a  license,  in  the  ab- 
sence of  proof  that  more  trimming  was  done 
than  was  necessary.— Nachand  v.  Cumberland 
Telephone  &  Telegraph  Co.  (Ky.)  319. 

g  13.  Where  a  written  contract  authorized 
the  trimming  of  trees  interfering  with  the  de- 
fendant's telephone  line  on  all  plaintiff's  land  in 
J.  county,  he  could  not  claim  that  it  applied 
only  to  a  particular  tract,  in  the  absence  of  an 
averment  of  fraud  or  mistake  in  its  execution.— 
Nachand  v.  Cumberland  Telephone  &  Telegraph 
Co.  (Ky.)  319. 

g  13.  A  contract  between  a  landowner  and  a 
telephone  company  for  the  maintenance  of  a 
telephone  line  and  the  trimming  of  trees  held 
to  include  all  lands  of  the  landowner  in  J.  coun- 
ty, whether  occupied  by  the  landowner  or  oth- 
ers.—Nachand  v.  Cumberland  Telephone  &  Tele- 
graph Co.  (Ky.)  319. 

II.  REGULATION   AND  OPERATION. 

g  66.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  the  delivery  of  message,  evi- 
dence held  insufficient  to  support  the  burden  on 
plaintiff  of  proving  that  the  delay  was  the 
proximate  cause  of  the  injury.— Western  Union 
Telegraph  Co.  v.  Hudson  (Tex.  Civ.  App.)  1112. 

TENANCY  IN  COMMON. 

II.  MUTUAL   RIGHTS,  DUTIES,  AND 
LIABILITIES  OF  CO-TENANTS. 

f  15.  Evidence  held  to  establish  title  by  ad- 
verse possession  in  a  tenant  in  common  as 
against  the  co-tenant.— Misenheimer  v.  Amos 
(Mo.)  602. 

g  15.  To  establish  title  in  a  co-tenant  by  ad- 
verse possession,  there  must  have  been  such  out- 
ward acts  of  exclusive  ownership  as  to  impart 
notice  to  the  co-tenant. — Misenheimer  v.  Amos 
(Mo.)  602. 

g  15.  Possession  of  one  tenant  In  common  is 
presumed  to  be  the  possession  of  all. — Seibert  v. 
Hope  (Mo.)  770. 

g  15.  Facts  held  Insufficient  to  show  ouster 
depriving  co-tenants  of  their  interests  in  the 
land.— Seibert  v.  Hope  (Mo.)  770. 

g  15.  Sufficiency  of  proof  of  adverse  posses- 
sion as  against  a  stranger  and  against  a  tenant 
in  common  compared.— Honea  v.  Arledge  (Tex. 
Civ.  App.)  508. 

g  15.  Partitioning  of  land  by  certain  co-ten- 
ants among  themselves  ignoring  another  co-ten- 
ant held  to  constitute  an  ouster  and -start  the 
running  of  limitations  as  against  him.— Honea 
v.  Arledge  (Tex.  Civ.  App.)  508. 

g  38.  A  claim  of  a  co-tenant  for  services  ren- 
dered under  an  express  contract  held  subject  to 
limitations.— Rosamond  v.  Rosamond  (Tex.  Civ. 
App.)  520. 

III.  RIGHTS  AND  LIABILITIES  OF 
CO-TENANTS  AS  TO  THIRD 
PERSONS. 

g  43.  An  agreement  by  one  tenant  in  com- 
mon to  resell  the  land  or  to  rescind  the  con- 
tract of  purchase  would  not  bind  his  co-tenant 
—Friar  v.  Baldridgc  (Ark.)  989. 
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TENDER. 

Of  deed  as  condition  precedent  to  recovery  of 
purchase  price  of  land,  see  Vendor  and  Pur- 
chaser, |  303. 

Of  performance  by  purchaser  of  land  as  condi- 
tion precedent  to  rescission  of  contract  and 
recovery  of  purchase  money  paid,  see  Vendor 
and  Purchaser,  §  339. 

TERMS. 

Of  courts,  Bee  Courts,  8  64. 


TESTAMENT. 


See  Wills. 


THEATERS  AND  SHOWS. 

Civ.  St. 
,  license  tax 
a  Wild 

West  show  is  not  a  circus,  it  cannot  be  held  as 
"another  exhibition."— State  v.  Cody  (Tex.  Civ. 
App.)  267. 

|  3.  Within  the  meaning  of  Sayles'  Ann.  Civ. 
St.  1897,  art  5049,  subd.  23,  imposing  a  license 
tax  on  circuses,  a  Wild  West  show  held  not  a 
circus.— State  v.  Cody  (Tex.  Civ  App.)  267. 


See  Larceny. 


THEFT. 
THEORY. 


Review  as  dependent  on  nature  and  theory  of 
cause,  see  Appeal  and  Error,  J  171. 

THREATS. 

I  5.  An  indictment  for  threatening  prosecu- 
tor with  personal  violence  held  fatally  defec- 
tive, because  the  innuendo  enlarged  the  sense 
of  the  words  used.— Atchley  v.  State  (Tex.  Cr. 
App.)  1010. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

As  essence  of  contract  for  construction  of 
drains,  see  Drains,  §  49. 

For  particular  acts  in  or  incidental  to  judicial 
proceedings. 

See  Removal  of  Causes,  §  79. 

Filing  of  statement  of  facts  in  criminal  prosecu- 
tion, see  Criminal  Law,  I  1099. 

Filing  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  }  624. 

Holding  court,  see  Courts,  J  64. 

For  particular  act*  not  judicial. 
Performance  of  contract,  see  Contracts,  8  211. 

TITLE. 

Color  of  title,  see  Adverse  Possession. 
Jurisdiction  of  actions  involving  title  to  realty, 

see  Courts,  88  223,  231. 
Jurisdiction  of  probate  court  of  action  Involving 

title  to  realty,  see  Courts,  8  200& 
Of  case  in  order  for  publication  of  process,  see 

Process,  8  98.  . 
Removal  of  cloud,  see  Quieting  Title. 
Tax  titles,  see  Taxation,  §§  789,  796. 

Particular  matter*  affecting  title. 
See  Abandonment ;  Adverse  Possession,  |  108. 
Estoppel  to  assert  title,  see  Estoppel,  88  37,  45. 


Particular  specie*  of  property  or  rights. 
Office,  see  Officers,  (  88. 

Title  necessary  to  maintain  particular  action*. 
See  Partition,  8  17;  Trespass  to  Try  Title,  8  6. 

Titles  of  particular  acts  or  proceedings. 
Statutes,  see  Statutes,  88  107-120. 

TOOLS. 

Liability  of  employer  for  defects,  see  Master 
and  Servant,  88  101-129. 

TORTS. 

Causing  death,  see  Death,  88  11-104. 

Liabilities  of  particular  classes  of  person*. 
See  Municipal  Corporations,  8§  755-822. 
Employes,  see  Master  and  Servant,  8  30L 

Particular  torts. 
See  Assault  and  Battery,  8  28;  Fraud;  Libel 
and  Slander ;  Negligence ;  Nuisance ;  Trespass. 

Remedies  for  tort*. 
See  Trespass,  8  52. 

Accrual  of  cause  of  action,  see  Limitation  of 
Actions,  8  55. 

8  8.  The  publication  of  a  person's  picture, 
for  advertising  purposes  held  to  violate  the  right 
of -privacy,  and  actionable.— Foster-Milburn  Co. 
v.  China  (Ky.)  364. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Schools 
and  School  Districts,  88  10-86. 

TRAFFIC  CONTRACTS. 

Between  railroads,  see  Railroads,  8  139. 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  Criminal 
Law,  88  1086-1120. 

TREES. 

See  Logs  and  Logging. 

Injuries  to  in  construction  of  telephone  line,  see 
Telegraphs  and  Telephones,  8  13. 

TRESPASS. 

Ejection  of  trespasser,  Bee  Carriers,  88  355-381. 
Restraining  trespass,  see  Injunction,  8  47. 
To  the  person,  see  Assault  and  Battery,  8  28. 

n.  ACTIONS. 

(BX  JURISDICTION,  PARTIES,  PRELIMI- 
NARY PROCEEDINGS,  AND 
PLEADING. 
Jurisdiction  of  particular  court  as  affected  by 
title  to  realty  being  involved,  see  Courts,  8 
231. 

(D)  DAMAGES. 

g  52.  Defendant  held  not  liable  for  the  value 
of  timber  cut  as  enhanced  by  bis  own  expendi- 
tures, where  he  acted  in  good  faith  in  investi- 
gating the  title,  and  believed  that  he  owned  the 
land.— Callen  v.  Collins  (Tex.  Civ.  App.)  546. 

TRESPASS  TO  TRY  TITLE. 

Instructions  on  weight  of  evidence,  see  Trial,  | 
194. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

8  6.  In  trespass  to  try  title,  the  plaintiff 
must  recover,  if  at  all,  upon  the  strength  of  his 
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one  claiming  under  a  subsequent  judgment.— 
Taylor  v.  Davidson  (Tex.  Civ.  App.)  1018. 

I  6.  Possession,  construction  of  improvements, 
and  cultivation  of  land  under  a  parol  contract 
to  convey  held  sufficient  to  sustain  trespass  to 
try  title  or  to  defeat  an  action  brought  by  the 
holder  of  the  legal  title  or  those  holding  under 
him.— Emporia  Lumber  Co.  v.  Tucker  (Tex. 
Civ.  App.)  1082. 

{  6.  Plaintiff,  in  trespass  to  try  title,  must 
recover,  if  at  all,  upon  the  strength  of  his  own 
title.— White  v.  McCullough  (Tex.  Civ.  App.) 
1093. 

i  10.  An  equitable  title  is  sufficient  to  sus- 
tain an  action  of  trespass  to  try  title.— Bell 
County  v.  Felts  (Tex.  Civ.  App.)  10G5. 

{  11.  If  land  in  controversy  is  shown  to  be 
on  part  of  the  lot,  as  to  which  defendant  ob- 
tained title  from  the  common  source  by  a  con- 
tinuous and  unbroken  chain,  it  shows  conclu- 
sively that  his  title  is  superior  to  any  that  ei- 
ther he  or  plaintiff  could  have  acquired  under 
a  grantee  from  the  common  source  of  the  re- 
maining part.— Roberts  v.  Blount  (Tex.  Civ. 
App.)  933. 

{  11.  When  defendant  has  a  superior  right 
to  land  outside  that  which  he  may  have  under 
a  common  source,  he  is  not  precluded  from 
showing  it,  but  must  show  that  the  common 
source  was  without  title.— Roberts  v.  Blount 
(Tex.  Civ.  App.)  933. 

i  16.  In  trespass  to  try  title  in  which  de- 
fendant asks  no  affirmative  relief,  title  acquir- 
ed by  defendant  after  suit  brought  is  available 
to  defeat  plaintiff's  claim  of  ownership.— Mur- 
phy v.  Luttrell  (Tex.  Civ.  App.)  90S. 

H.  PROCEEDINGS. 

Applicability  of  instructions  to  case,  see  Trial, 
§|  250,  251. 

Burden  of  proof  as  to  genuineness  or  forgery 
of  deed,  see  Deeds,  §  198. 

Cure  of  erroneous  instructions  by  giving  other 
instructions,  see  Trial,  f  296. 

Effect  of  admissions,  see  Evidence,  §  265. 

Genuineness  or  forgery  of  deed  as  question  for 
jury,  see  Deeds,  {  78. 

Instructions  excluding  or  ignoring  issues  or 
evidence,  see  Trial,  |  253. 

Instructions  on  weight  and  sufficiency  of  evi- 
dence, see  Trial,  t  194. 

Review  as  dependent  on  finality  of  decision, 
see  Appeal  and  Error,  1  80. 

Weight  and  sufficiency  of  evidence  as  to  gen- 
uineness or  forgery  of  deed,  see  Deeds,  5  211. 

§  38.  The  nature  of  the  burden  of  proof  rest- 
ing on  a  plaintiff  in  trespass  to  try  title  show- 
ing a  good  prima  facie  title,  upon  the  produc- 
tion of  a  patent  issued  by  the  state,  stated. — 
Murphy  v.  Luttrell  (Tex.  Civ.  App.)  905. 

I  38.  In  trespass  to  try  title,*  a  party  can- 
not show  title  from  a  third  person  without  con- 
necting such  title  with  the  sovereignty  of  the 
soil.— Hamman  v.  Presswood  (Tex.  Civ.  App.) 
1052. 

8  39.  In  trespass  to  try  title  to  land  locat- 
■ed  under  a  land  certificate  which  was  traded  to 
plaintiff  for  another  tract  by  defendants'  moth- 
er after  her  husband's  death,  evidence  that  de- 
fendants afterward  joined  in  a  conveyance  of 
the  tract  received  by  their  mother  held  admis- 
sible as  tending  to  estop  them  from  denying  her 
right  to  transfer  the  certificate. — Vann  v.  Den- 
con  (Tex.  Civ.  App.)  1020. 


App.)  1049. 

S  41.   In  trespass  to  try  title,  ce 
dence  introduced  by  plaintiff  held  to 
claim  to  an  equitable  one.— White  • 
lough  (Tex.  Civ.  App.)  1093. 

I  41.  Plaintiff,  in  trespass  to  try  I 
recover,  if  at  ail,  upon  the  strength  < 
title.— White  t.  McCullough  (Tex.  < 
1093. 

i  41.  In  trespass  to  try  title,  evil 
insufficient  to  show  the  conveyance  of 
headright  certificate  to  the  one  urn 
plaintiff  claimed.— White  v.  McCullo 
Civ.  App.)  1093. 

f  45.  In  trespass  to  try  title  to  pro 
veyed  to  plaintiff  by  defendant  by  a 
lute  on  its  face,  where  defendant  els 
the  deed  was  intended  as  a  mortgage 
stead  property  and  was  void,  and  aski 
it  canceled,  a  charge  as  to  what  tl 
must  prove  held  insufficient  and  em 
the  jury  should  have  been  instructed 
effect  of  the  deed  to  plaintiff.— Irvin  \ 
(Tex.  Civ.  App.)  1085. 

i  45.    In  trespass  to  try  title,  wh< 
admitted  that  plaintiff  owned  all  tb 
dispute,  if  none  of  it  was  included  ' 
boundary  of  a  certain  addition  west 
within  certain  lots  south  thereof, 
charge  authorizing  the  jury  to  locati 
line  of  the  addition  and  the  south  1 
lots  should  have  been  given.— Miles 
(Tex.  Civ.  App.)  1137. 

{  45.  In  trespass  to  try  title,  an  i 
held  erroneous  as  authorizing  a  verdi 
fendant  upon  a  finding  as  to  only  e 
disputed  boundaries;  another  bound 
in  issue.— Miles  v.  Eckert  (Tex.  Civ.  A 

{  47.  The  usual  judgment  in  tresp 
title  that  plaintiff  take  nothing  by  hi: 
strued.— Hackbarth  v.  Gordon  (Tex.  ( 
591. 

§  47.  Where,  in  trespass  to  try  til 
Btrument  through  which  plaintiff  claii 
mortgage  executed  by  defendant  to 
grantor  to  secure  a  debt,  judgment  st 
been  rendered  for  plaintiff  tor  the  i 
the  debt  with  a  foreclosure  of  the 
mortgage  debt  not  being  paid  and  tl 
praying  for  that  relief— Moorhead 
(Tex.  Civ.  App.)  1049. 

|  47.  On  a  county  receiving  a  deci 
recovery  of  certain  land  purchased  by 
ty  judge,  the  latter  held  not  entitle* 
bursement  for  money  expended  in 
with  the  land.— Bell  County  v.  Felts 
App.)  1065. 

HX  DAMAGES,  TJSB  AND  OC 
TION,  IMPROVEMENT! 
AND  TAXES. 

8  53.  Under  Rev.  St.  1895,  arts.  I 
(subd.  2),  5279,  held  that  in  trespass 
tie,  if  the  value  of  the  improvemen 
the  value  of  the  use  of  the  premise 
years  before  suit,  there  should  be  est 
value  of  the  use  before  the  two  yean 
necessary  to  balance  the  claim  foi 
ments.— Seeder  v.  Eidson  (Tex.  Civ. 

TRIAL 

See  New  Trial;  Witnesses. 
Trespass  to  try  title  to  real  property 
pass  to  Try  Title. 
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Prooeedingt  incident  to  trial*. 
See  Continuance. 

•Conformity  of  judgment  to  verdict  or  findings, 

see  Judgment,  it  248.  251. 
Entry  of  judgment  after  trial  of  issues,  see 

Judgment,  S§  191-261. 
Place  of  trial,  see  Venue,  |  77. 
Right  to  trial  by  jury,  see  Jury,  §  81. 

Trial  of  actions  hy  or  against  particular  classes 
of  persons. 

See  Carriers,  gg  69, 137,  230.  278,  320.  321,  347, 

848;   Street  Railroads,  gg  117,  118. 
Connecting  carriers,  see  Carriers,  g  187. 

Trial  of  particular  civil  action*  or  proceeding*. 

See  Negligence,  gg  136,  188;  Nuisance,  i  63; 
Replevin,  §  93 ;  Trespass  to  Try  Title,  §  45. 

Disputed  claims  against  estate  of  decedent,  see 
Executors  and  Administrators.  g  256. 

For  breach  of  contract  of  carriage,  see  Car- 
riers, §  278. 

For  breach  of  contract  to  furnish  cars,  see 
Carriers,  I  69. 

For  causing  death,  see  Death,  i  104. 

For  injuries  caused  by  defective  street,  see 
Municipal  Corporations,  g  821. 

For  injuries  caused  by  excavation  in  street 
by  railroad,  see  Railroads,  f  114. 

For  injuries  from  fires  caused  by  operation 
of  railroad,  see  Railroads,  g§  485,  486. 

For  injuries  from  operation  of  street  railroad, 
see  Street  Railroads,  gg  117,  118. 

For  injuries  to  animals  caused  by  operation 
of  railroad,  see  Railroads,  g|  446,  447. 

For  injuries  to  passenger,  see  Carriers,  gg  320, 
321,  347,  348. 

For  injuries  to  persons  at  railroad  crossings, 
see  Railroads,  |  350. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  H  400,  401. 

For  injuries  to  servant,  see  Master  and  Serv- 
ant, gg  286-296. 

For  loss  of  or  injury  to  shipment,  see  Car- 
riers, §  137. 

For  services  of  child,  see  Parent  and  Child,  g  6. 

On  insurance  policy,  see  Insurance,  §  669. 

Suits  to  try  tax  titles,  see  Taxation,  g  796. 

To  establish  trust,  see  Trusts,  g  373. 

To  recover  price  paid  for  land,  see  Vendor  and 
Purchaser,  g  841. 

Trial  of  criminal  prosecution*. 

See  Criminal  Law,  gg  594-603,  622-864;  Homi- 
cide, fg  268-309;  Larceny,  gg  70,  75;  Per- 
jury, g  87;  Rape,  gf  57,  69. 

For  carrying  weapons,  see  Weapons,  g  17. 

XX.  DOCKETS,  LISTS,  AND  CALEN- 
DARS. 

I  11.  In  an  action  for  work  and  labor,  de- 
fendant's answer  held  not  to  show  such  a  com- 
plicated state  of  accounts  as  to  require  the  case 
to  be  transferred  to  equity  for  adjustment.— 
Leola  Lumber  Co.  v.  Bosarth  (Ark.)  152. 

XV.  RECEPTION  OT  EVIDENCE. 

(A)  INTRODUCTION,  OFFER,  AND  AD- 
MISSION OF  EVIDENCE  IN 
GENERAL. 

g  34.  In  order  that  an  abandoned  plead- 
ing, may  be  taken  as  an  admission  of  the  plead- 
er, it  must  be  put  in  evidence  the  same  as  any 
other  admission.— Briscoe  v.  Metropolitan  St 
Ry.  Co.  (Mo.)  1162. 

?89.  The  filing  of  a  certified  copy  of  a  chat- 
mortgage  in  the  papers  of  the  case  before 
announcement  of  ready  for  trial,  according  to 
Sayles'  Ann.  Civ.  St.  1897,  art.  3330,  entitles  it 
to  be  admitted  in  evidence.— Morris  v.  Moon 
(Tex.  Civ.  App.)  1068. 


g  41.  Court  held  to  have  abused  its  discre- 
tion in  excluding  witnesses  who  had  failed  to 
obey  an  order  requiring  their  absence  from  the 
courtroom  while  other  witnesses  were  testify- 
ing.—Brown  v.  McDaniel  (Mo.  App.)  642. 

g  63.  Though  certain  instruments  are  admit- 
ted in  evidence,  the  court  may  thereafter  pass  on 
their  legal  effect.— Parker-Washington  Co.  v. 
Cole  (Mo.  App.)  118.  • 

(B)  ORDER  OF  PROOF,  REBUTTAL,  AND 
REOPENING  CASE. 

g  62.  In  an  action  for  injuries  to  a  passen- 
ger, certain  evidence  held  admissible  in  rebuttal 
of  evidence  showing  that  plaintiff  did  not  appear 
for  examination  by  defendant's  physicians  as 
per  an  arrangement  made  to  that  effect.— Mis- 
souri, E.  &  T.  Ry.  Co.  of  Texas  v.  Dalton  (Tex. 
Civ.  App.)  240. 

(O  OBJECTIONS,  MOTIONS  TO  STRIKE 
OUT,  AND  EXCEPTIONS. 

g  83.  An  objection  to  testimony  which  states 
no  grounds  therefor  should  be  disregarded. — Ir- 
vin  v.  Johnson  (Tex.  Civ.  App.)  1085. 

g  87.  Where  evidence  was  inadmissible  for  a 
part  of  the  defendants,  but  admissible  for  an- 
other of  them,  a  general  objection  to  its  admis- 
sibility was  properly  overruled.— Edwards  v. 
White  (Tex.  Civ.  App.)  914. 

g  91.  Whether  the  evidence  which  is  received 
without  objection  will  be  afterwards  excluded 
on  motion  lies  largely  within  the  discretion  of 
the  trial  conrt.— Hatzfeld  v.  Walsh  (Tex.  Civ. 
App.)  625. 

V.  ARGUMENTS  AND  CONDUCT  OF 
COUNSEL. 

|  120.  The  repetition,  by  plaintiff's  counsel, 
of  a  statement  which  was  not  in  evidence,  after 
the  court  had  told  him  that  the  evidence  thereon 
had  been  excluded,  held  reversible  error.— Barr 
v.  Quincy,  O.  &  K.  C.  R.  Co.  (Mo.  App.)  111. 

i  120.  In  an  action  for  personal  injuries, 
counsel  for  plaintiff  held  entitled  to  base  his 
argument  on  any  evidence  admissible  to  show 
defendant's  negligence.— Producers'  Oil  Co.  v. 
Barnes  (Tex.  Civ.  App.)  1023. 

g  120.  In  an  action  for  injury  to  a  child, 
improper  argument  of  counsel  in  violation  of 
district  court  rule  No.  89  (67  S.  W.  xxiii)  held 
to  necessitate  a  reversal.— Galveston  Electric 
Co.  v.  Dickey  (Tex.  Civ.  App.)  1134. 

g  131.  Under  district  court  rule  41  (67  S.  W. 
xxiii),  the  court  on  an  attorney  making  improp- 
er remarks  to  the  jury  must  take  proper  action, 
and  the  adverse  party  need  only  make  his  objec- 
tion to  the  court.— Galveston  Electric  Co.  v. 
Dickey  (Tex.  Civ.  App.)  1134. 

g  133.  Argument  of  counsel  held  not  to  be 
considered  prejudicial  in  view  of  action  of  court. 
—West  v.  Houston  Oil  Co.  of  Texas  (Tex.  Civ. 
App.)  228. 

VL  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

(A)  QUESTIONS  OF  LAW  OR  OF  FACT  IN 
GENERAL 

As  to  particular  fact*,  i**ue*  or  subject*. 
See  Adverse  Possession,  g  115;  Negligence,  g 
136. 

Assumption  of  risk,  see  Master  and  Servant, 

Contributory  negligence,  of  passenger,  see  Car- 
riers, g  847. 

Contributory  negligence  of  servant,  see  Mas- 
ter and  Servant,  g  289. 

Negligence  of  fellow  servant,  see  Master  and 
Sen-ant,  g  287. 
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In  particular  civil  action*  or  proceeding*. 
For  injuries  caused  by  defective  street,  see 

Municipal  Corporations,  §  821. 
For  injuries  from  operation  of  street  railroad, 

see  Street  Railroads,  |  117. 
For  injuries  to  animals  caused  by  operation 

of  railroad,  see  Railroads,  8  446. 
For  injuries  to  passenger,  see  Carriers,  f  820. 
For  injuries  to  persons  at  railroad  crossings, 

see  Hail  roads,  |  350. 
For  injuries  to  persons  on  or  near  railroad 

tracks,  see  Railroads,  §  400. 
For  services  of  child,  see  Parent  and  Child,  8  6. 
In  equity,  see  Equity,  If  380,  381. 

8  136.  What  are  proper  and  improper  char- 
ges in  an  account  in  issue  is  ordinarily  a  ques- 
tion of  law,  and  not  for  the  jury— Stark  v. 
Burkitt  (Tex.  Civ.  App.)  939. 

(  139.  Whether  there  is  any  evidence  on  an 
essential  issue  is  for  the  trial  judge,  and  where 
he  decides  there  is  evidence  he  must  submit  it 
to  the  jury,  but  where  he  decides  •  there  is  no 
evidence  he  must  direct  a  verdict. — Producers' 
Oil  Co.  v.  Barnes  (Tex.  Civ.  App.)  1023. 

|  140.  When  courts  may  refuse  to  recognize 
testimony  as  having  no  evidentiary  value,  and 
when  its  credibility  is  for  the  jury,  stated. — 
Scroggins  v.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  731. 

8  140.  The  credibility  of  the  witnesses  is  for 
the  jury— Mitchell  v.  Boyce  (Tex.  Civ.  App.) 

ioie. 

8  142.  In  determining  whether  plaintiffs  tes- 
timony establishes  a  prima  facie  case,  it  is  the 
duty  of  the  court  to  allow  him  not  only  all  he 
says  in  bis  own  interest,  but  also  every  reason- 
ably favorable  inference  of  fact  deducible  from 
his  testimony.— Dey  v.  United  Rys.  Co.  of  St 
Louis  (Mo.  App.)  134. 

(B)  DEMURRER  TO  EVIDENCE. 
§  156.  In  considering  plaintiff's  evidence 
from  the  standpoint  of  a  demurrer,  plaintiff  is 
entitled  to  every  inference  that  can  fairly  be 
drawn  from  it  in  his  favor.— McCreery  v.  United 
Rys.  Co.  (Mo.)  24. 

TO.  INSTRUCTIONS  TO  JURY. 

Harmless  error,  see  Appeal  and  Error,  88  1064- 
1068. 

Review  as  dependent  on  exceptions,  see  Appeal 

and  Error,  8  263. 
Review  as  dependent  on  objections  in  lower 

court,  see  Appeal  and  Error,  8  216. 

As  to  particular  issues  or  tubjects. 
See  Adverse  Possession,  8  116;  Negligence,  8 

138;  Usury,  8  120. 
Assumption  of  risk,  see  Master  and  Servant, 

8  295. 

Contributory  negligence,  see  Master  and  Serv- 
ant, 8  2!)6. 

Contributory  negligence  of  passenger,  see  Car- 
riers, 8  348. 

Negligence  of  fellow  servant,  see  Master  and 
Servant,  8  294. 

In  particular  civil  action*  or  proceeding*. 
Sec  Trespass  to  Try  Title,  8  45. 
For  breach  of  contract  of  carriers  to  furnish 

cars,  see  Carriers,  8  69. 
For  injuries  caused  by  defective  street,  see 

Municipal  Corporations,  8  822. 
For  injuries  from  fire  caused  by  operation  of 

railroad,  see  Railroads,  §  486. 
For  injuries  from  operation  of  street  railroad, 

see  Street  Railroads,  8  118. 
For  injuries  to  animals  caused  by  operation 

of  railroad,  see  Railroads,  8  447. 
For  injuries  to  passenger,  see  Carriers,  8  321. 
For  injuries  to  persons  on  or  near  railroad 

tracks,  see  Railroads,  8  401. 


For  injuries  to  servant,  see  Master  and  Serv- 
ant, 88  291-296. 

For  loss  of  or  injury  to  shipment,  sea  Car- 
riers, 8  137. 

For  wrongful  death,  see  Death,  |  104. 

(A)  PROVINCE  OF  COURT  AND  JURY  IN 
GENERAL. 

8  188.  It  is  never  proper  for  the  court  to  in- 
struct the  jury  as  to  presumptions  arising  from 
certain  facts,  except  where  the  presumption  is 
one  of  law,  and  therefore  conclusive,  or  one  of 
fact  required  by  positive  law.  but  rebuttable. — 
White  t.  McCullough  (Tex.  Civ.  App.)  1093. 

8  191.  An  instruction,  in  an  action  for  inju- 
ries by  falling  into  a  pit  in  the  basement  of  a 
store,  held  erroneous  as  charging  that  the  fall 
was  dne  to  plaintiff's  lack  of  ordinary  care. — 
Glaser  v.  Rothschild  (Mo.)  1. 

8  191.  In  an  action  against  a  railroad  for  the 
death  of  a  person  killed  by  a  train,  charges  held 
erroneous  as  assuming  facts  not  proved. — Neas 
v.  Chicago,  B.  &  Q.  Ry.  Co.  (Mo.  App.)  120. 

8  191.  A  charge  assuming  a  controverted  fact 
is  properly  refused.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Bush  (Tex.  Civ.  App.)  224. 

8  191.  In  an  action  for  injuries  to  a  person 
struck  by  a  railroad  car,  an  instruction  held 
not  erroneous  in  view  of  another  instruction. — 
Texas  &  N.  O.  R.  Co.  v.  McDonald  (Tex.  Civ. 
App.)  494. 

8  191.  The  court,  in  instructing  on  contribu- 
tory negligence,  can  assume  as  a  fact  that  plain- 
tiffs act  contributed  to  the  injury,  only  where 
it  is  so  directly  related  to  the  result  as  to  have 
necessarily  contributed  thereto.— Hertzberg  v. 
San  Antonio  Traction  Co.  (Tex.  Civ.  App.)  572. 

8  19L  A  charge  held  not  to  create  an  impres- 
sion as  to  the  court's  views  on  a  phase  of  the 
case,  nor  to  assume  that  plaintiff  was  negligent 
— Drewery  v.  El  Paso  Electric  Ry.  Co.  (Tex. 
Civ.  App.)  1061. 


8  192.  The  court  in  submitting  the 
should  state  the  actual  amount  involved,  when 
the  fact  is  established  by  undisputed  evidence. — 
Michael  v.  Rabe  (Tex.  Civ.  App.)  565. 

8  192.  Matters,  though  pleaded,  which  are 
established  by  uncontroverted  evidence,  should 
be  assumed  as  facts  without  submitting  them 
to  the  jury.— Michael  v.  Rabe  (Tex.  Civ.  App.) 

565. 

8  192.  Where,  in  an  action  to  recover  land 
sold,  the  evidence  established  beyond  controver- 
sy that  plaintiff  was  entitled  to  recover  under 
a  superior  title  there  was  no  error  In  not  sub- 
mitting to  the  jury  whether  or  not  a  deed  by 
defendants  to  plaintiff  conveying  their  home- 
stead was  intended  to  be  an  absolute  convey- 
ance or  a  mortgage. — Crain  v.  National  Life 
Ins.  Co.  of  United  States  (Tex.  Civ.  App.)  1098. 

8  194.  In  an  action  for  injuries  caused  by 
falling  into  a  pit  in  the  basement  of  a  store,  an 
instruction  held  erroneous  as  withdrawing  an  is- 
sue from  the  jury.— Glaser  v.  Rothschild  (Mo.)  L 

8  194.  Instruction  addressed*  to  the  particu- 
lar things  that  should  have  been  done  rather 
tban  to  the  legal  standard  of  duty  held,  under 
certain  circumstances,  not  to  invade  the  prov- 
ince of  the  jury,  but,  where  a  question  exists 
whether  precautions  should  not  have  been  tak- 
en other  than  those  that  were,  the  question  is 
for  the  jury,  and  should  be  left  to  them  by  the 
charge.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Hodg- 
es (fex.)  84a 

8  194.   An  instruction  held  not  on  the  weight 

of  the  evidence.— Houston  &  T.  O.  R.  Co.  v. 
Harris  (Tex.  Civ.  App.)  500. 

8  194.  Duty  of  court  stated  as  to  submis- 
sion of  issues.— Honea  v.  Arledge  (Tex.  Civ. 
App.)  508. 
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I  194.  A  charge  on  the  weight  of  evidence 
Is  improper.— Freeman  v.  Puckett  (Tex.  Civ. 
App.)  514 

5  194.  A  requested  charge  in  an  action  for 
commissions  held  to  invade  the  province  of  the 
jury— Mumme  v.  Gates  (Tex.  Civ.  App.)  1046. 

i  194.  A  charge  held  objectionable  as  on  the 
weight  of  the  evidence.— White  v.  McCullough 
(Tex.  Civ.  App.)  1093. 

|  194.  An  instruction  as  to  the  negligence  of 
a  carrier's  ticket  agent  in  selling  plaintiff's  wife 
*  ticket  to  the  wrong  station  held  objectionable 
as  on  the  weight  of  the  evidence. — Internation- 
al &  G.  N.  R.  Co.  v.  Doolan  (Tex.  Civ.  App.) 
1118. 

§  194.  In  trespass  to  try  title,  a  requested 
charge  held  properly  refused  as  on  the  weight 
of  the  evidence.— Miles  v.  Bckert  (Tex.  Civ. 
App.)  1137. 

(B)  NECESSITY  AND  SUBJECT-MATTER. 

|  202.  Where  it  appeared  from  defendant'* 
pleading  as  well  as  the  evidence  that  an  ac- 
count m  question  showed  a  balance  in  favor 
of  plaintiff,  held  not  error  to  refuse  a  charge 
that  defendants  could  not  recover  on  the  ac- 
count—Stark v.  Burkitt  (Tex.  Civ.  App.)  939. 

g  203.  Submitting  a  large  number  of  special 
issues  together  with  a  general  charge  covering 
the  entire  case  is  not  a  practice  to  be  commend- 
ed.— Heintz  v.  Heintz  (Tex.  Civ.  App.)  941. 

I  203.  Under  Acts  1903,  p.  55,  c.  39.  mak- 
ing it  the  duty  of  the  court  to  charge  the  law 
of  the  case,  "the  lffw  of  the  case"  means  the 
substantial  issues. — Gibson  &  Cunningham  v. 
Purifoy  (Tex.  Civ.  App.)  1047. 

5  203.  Issues  which  were  raised  by  the  plead- 
ings and  evidence  were  properly  submitted  to 
the  jury.— Galveston,  H.  &  S.  A.  By.  Co.  v. 
Schuessler  (Tex.  Civ.  App.)  1147. 

I  207.  Where,  in  an  action  against  connect- 
ing carriers  for  delay  in  a  shipment  of  wheat, 
a  bill  of  lading  was  introduced  in  evidence  with- 
out objection,  and  without  a  request  that  if  be 
limited  to  a  particular  defendant,  there  was  no 
error  in  refusing  an  instruction  that  it  was 
not  binding  on  another  defendant  as  to  the 
amount  of  wheat  shipped.— Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Stark  Grain  Co.  (Tex. 
Civ.  App.)  1146. 

g  217.  The  court  was  not  bound  to  admon- 
ish the  jury  to  do  justice  and  not  to  consider 
the  corporate  character  of  defendants,  after 
having  stated  in  other  instructions  all  that  was 
necessary  for  its  guidance.— Turner  v.  South- 
west Missouri  R.  Co.  (Mo.  App.)  12S. 

(C)  FORM,  REQUISITES,  AND  SUFFI- 
CIENCY. 

g  229.  A  charge  held  not  to  give  undue  prom- 
inence to  issues. — Beaumont,  S.  Tj.  &  W.  R.  Co, 
v.  Olmstead  (Tex.  Civ.  App.)  596. 

g.  233.  An  instruction  in  an  action  on  a  note 
held  not  objectionable  as  grouping  parts  of  the 
testimony  to  be  considered  on  the  issue  in  the 
case.— Greenberg  v.  Taub  (Tex.  Civ.  App.)  556. 

5  233.  It  is  proper  to  require  the  jury  to 
find  whether  the  evidence  establishes  the  exist- 
ence of  any  specified  group  of  facts  which,  if 
true,  in  law  will  either  establish  or  defeat  the 
action.— Greenberg' v.  Taub  (Tex.  Civ.  App.)  558. 

g  237.  It  is  error  to  instruct  that  the  party 
having  the  burden  of  proof  must  establish  his 
c«i*e  by  a  preponderance  of  evidence  to  the  sat- 
isfaction of  the  jury.— Terrell  Wholesale  Gro- 
cery Co.  v.  Christian  Peper  Tobacco  Co.  (Tex. 
Civ.  App.)  565. 

g  244.  A  charge  held  not  to  give  undue 
prominence  to  issues. — Beaumont,  S.  It  &  W. 
R.  Co.  v.  Olmstead  (Tex.  Oiv.  App.)  500. 


(D)  APPLICABILITY  TO  PLEADINGS 

AND  EVIDENCE, 
g  248.  An  abstract  instruction  is  Improper. — 
Warren  Vehicle  Stock  Co.  v.  Siggs  (Ark.)  412. 

g  250.  Where,  in  trespass  to  try  title  to  land 
conveyed  to  plaintiff  by  defendant,  it  was  nei- 
ther alleged  nor  proved  by  defendant  that  the 
deed  was  not  delivered,  it  was  error  to  submit 
the  issue  of  delivery. — Irvin  v.  Johnson  (Tex. 
Civ.  App.)  1086. 

g  251.  In  an  action  against  a  carrier  for 
failure  to  transport  plaintiffs  cattle  within  a 
reasonable  time,  an  instruction  submitting,  as 
a  ground  of  recovery,  alleged  delay  occurring 
before  the  cattle  were  started  held  erroneous. 
—Burgher  v.  Wabash  R.  Co.  (Mo.  App.)  678. 

g  251.  In  an  action  against  a  railroad  com- 
pany for  injury  to  stock,  where  the  petition 
alleged  that  defendant  failed  to  maintain  a  law- 
ful fence,  an  instruction  submitting  the  issue 
whether  defendant  had  "constructed"  a  law- 
ful fence  held  not  a  material  variance.— Little 
v.  Butler  County  R.  Co.  (Mo.  App.)  695. 

g  251.  An  instruction  on  an  Issue  not  raised 
by  the  evidence  is  improper.— Freeman  v.  Puck- 
ett (Tex.  Civ.  App.)  614. 

g  251.  In  an  action  for  death  to  a  switch- 
man, the  court  did  not  err  in  charging  the  jury 
to  return  a  verdict  for  defendant,  if  the  ac- 
cident was  caused  by  a  rock  on  the  rail,  etc. — 
International  &  G.  N.  R.  Co.  v.  White  (Tex. 
Civ.  App.)  958. 

g  251.  In  an  action  for  the  contract  price 
for  digging  a  well  held  error  under  the  plead- 
ings to  authorize  a  recovery  on  the  basis  of 
what  the  well  dug  was  actually  worth  to  de- 
fendant—Mitchell v.  Boyce  (Tex.  Civ.  App.) 
1016. 

g  251.  In  an  action  to  recover  commissions, 
an  instruction  not  based  on  the  theory  of  the 
pleadingB  held  error.— Weil  v.  Schwartz  (Tex. 
Civ.  App.)  1039. 

g  251.  It  is  error  to  submit  an  issue  which 
has  been  withdrawn  from  the  jury. — Leland  v. 
Chamberlin  (Tex.  Civ.  App.)  1040. 

g  251.  In  trespass  to  try  title  to  land  con- 
veyed to  plaintiff  by  defendant,  which  defend- 
ant claimed  was  the  separate  estate  of  his  for- 
mer wife,  it  was  error  to  submit  to  the  jury 
whether  plaintiff  knew,  when  purchasing,  that 
the  property  was  the  separate  estate  of  defend- 
ant's former  wife,  where  defendant  did  not  al- 
lege such  knowledge.— Irvin  v.  Johnson  (Tex. 
Civ.  App.)  1085. 

g  252.  In  an  action  for  Injuries  caused  by 
falling  into  a  pit  in  the  basement  of  a  store,  an 
instruction  held  erroneous  as  in  conflict  with  the 
testimony.— Glaser  v.  Rothschild  (Mo.)  1. 

g  252.  An  instruction  held  not  erroneous  as 
inapplicable  to  the  evidence. — Houston  &  T.  C. 
R.  Co.  v.  Harris  (Tex.  Civ.  App.)  600. 

g  252.  A  charge  on  the  nature  of  the  posses- 
sion of  one  co-tenant  as  respects  his  co-tenants 
held  properly  refused  as  abstract.— Honea  v. 
Arledge  (Tex.  Civ.  App.)  508. 

g  252.  A  charge  is  properly  refused  where 
there  is  no  pleading  authorizing  it. — Freeman  v. 
Puckett  (Tex.  Civ.  App.)  514. 

g  252.  In  an  action  by  a  partner  for  account, 
a  requested  instruction  held  properly  refused 
where  not  supported  by  the  evidence.— Hatzfeld 
v.  Walsh  (Tex.  Civ.  App.)  625. 

§  252.  Requested  charges,  not  based  on  the 
evidence,  are  properly  refused.— Broussnrd  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

g  252.    A  railroad,  violating  Laws  1901,  p. 
283,  c.  117,  held  liable  only  for  the  depreciation 
in  the  value  of  contiguous  land  resulting  from 
I  the  violation  of  the  act.— International  &  G. 
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tioii  was  plaintiff's  testimony  and  he  did  not 
fix  its  amount,  the  court  did  not  err  in  refusing 
to  charge  on  an  account  stated. — Stark  v.  Bur- 
kitt  (Tex.  Civ.  App.)  939. 

g  252.  In  an  action  for  injuries  to  a  servant 
an  Instruction  submitting  an  issue  not  raised 
by  the  pleadings  or  evidence  held  properly  re- 
fused.—Producers'  Oil  Co.  v.  Barnes  (Tex.  Civ. 
App.)  1023. 

|  253.  A  requested  instruction,  in  an  action 
on  a  policy  of  insured  as  to  defects  in  or  fail- 
ure to  furnish  proof  of  loss,  held  properly  re- 
fused—American Fire  Ins.  Co.  v.  Haynie 
(Ark.)  825. 

|  253.  Plaintiff  was  not  required  to  mention 
in  his  instructions  matters  of  defense,  and  an 
instruction  which  stated  every  material  fact 
plaintiff  was  bound  to  prove  in  order  to  recover 
was  sufficient;  the  defenses  being  submitted  by 
defendants'  instructions.— Turner  v.  Southwest 
Missouri  K.  Co.  (Mo.  App.)  128. 

I  253.  In  an  action  for  the  death  of  a  travel- 
er struck  by  a  train,  an  instruction  submitting 
the  issue  of  discovered  peril  held  erroneous. — 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  James 
(Tex.  Civ.  App.)  269. 

§  2o3.  A  requested  instruction  disregarding 
an  issue  raised  by  the  evidence  is  properly  re- 
fused—Missouri, K.  ft  T.  Ry.  Co.  of  Texas  v. 
James  (Tex.  Civ.  App.)  269. 

g  253.  In  trespass  to  try  title,  a  requested 
charge  held  to  ignore  facts  raising  an  estoppel 
against  defendants,  and  misleading.— Vann  v. 
Denson  (Tex.  Civ.  App.)  1020. 

i  253.  An  Instruction  held  erroneous  as  ex- 
cluding a  material  issue.— Gibson  &  Cunning- 
ham v.  Purifoy  (Tex.  Civ.  App.)  1047. 

g  253.  An  instruction,  in  an  action  by  a  pas- 
senger, held  erroneous  for  failure  to  submit  the 
issue  whether  the  acts  complained  of  were  neg- 
ligence on  defendant's  part— International  ft 
G.  N.  B.  Co.  v.  Doolan  (Tex.  Civ.  App.)  1118. 

(E)  REQUESTS  OR  PRATERS. 

g  255.  Issues  of  contributory  negligence  not 
necessarily  arising  from  the  evidence  ueed  not, 
in  the  absence  of  a  requested  instruction,  be 
submitted  to  the  jury.— Houston  ft  T.  C.  R.  Co. 
v.  Lentz  (Tex.  Civ.  App.)  943. 

g  256.  In  an  action  for  injuries  to  horses  by 
being  thrown  down  in  the  car  while  en  route, 
if  an  instruction  that,  if  the  throwing  down  was 
occasioned  by  an  unusual  jerk,  etc.,  defendant 
was  liable  was  defective  in  not  stating  what  con- 
stituted such  negligence  as  produced  the  unusual 
jerking,  defendant  should  have  requested  a  more 
specific  instruction,  and  cannot  object  to  that 
given— Barr  v.  Quincy,  O.  ft  K.  C.  R.  Co.  (Mo. 
App.)  111. 

g  256.  A  charge  held  correct  so  far  as  it 
went,  so  that,  if  a  party  desired  a  more  spe- 
cific charge,  it  should  have  been  requested.— 
Beaumont,  S.  L.  ft  W.  R.  Co.  v.  Olmstead  (Tex. 
Civ.  App.)  596. 

g  256.  If  a  party  desires  more  specific  char- 
ges on  a  particular  subject,  he  should  prepare 
and  request  the  same.— International  ft  G.  N, 
R.  Co.  v.  Biles  ft  Ruby  (Tex.  Civ.  App.)  952. 

g  256.  Where  the  court  fully  stated  the  facts 
essential  to  justify  a  verdict  for  plaiqBff,  and 
instructed  that  unless  the  jury  so  foqftd,  ver- 
dict should  go  for  defendant,  if  defendant  wish- 
ed a  negative  presentment  of  the  same  facts  he 
should  have  asked  it.— Mitchell  v.  Boyce  (Tex. 
Civ.  App.)  1010. 


Cunningham  v.  Purifoy  (Tex.  Civ.  App.)  1047. 

g  256.  Where  a  charge  containing  no  affirm- 
ative error  did  not  submit  an  issue  satisfactory 
to  a  party,  he  should  request  a  satisfactory 
charge. — Galveston  Electric  Co.  v.  Dickey  (Tex. 
Civ.  App.)  1134. 

g  257.  It  is  discretionary  for  the  court  to 
give  a  requested  charge  not  asked  until  after 
the  jury  had  retired.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Harrison  (Tex.  Civ.  App.)  254. 

g  257.  Where  charges  were  not  called  to  the 
attention  of  the  court  until  after  verdict  the 
court  properly  refused  to  consider  them. — Free- 
man v.  Puckett  (Tex.  Civ.  App.)  514. 

g  260.  An  insurance  company  held  entitled 
to  special  instructions  as  to  the  necessity  of 
furnishing  proofs  of  loss,  although  a  general 
instruction  had  been  given,  if  the  requested  in- 
struction is  accurate.— American  Fire  Ins.  Co. 
v.  Haynie  (Ark.)  825. 

g  260.  When  a  party  requests  two  or  more 
instructions  presenting  the  same  questions,  and 
the  court  selects  and  gives  one  of  them,  he  may 
not  complain  if  the  others  are  refused.— Hous- 
ton &  T.  C.  R.  Co.  v.  Harris  (Tex.  Civ.  App.) 
500. 

g  260.  A  request  to  charge  that,  if  a  person 
of  ordinary  prudence  would  have  discovered  the 
danger  of  working  under  the  ledge  that  fell  on 
plaintiff,  he  couldf  not  recover,  held  covered  by 
instructions  given. — St.  Louis  Southwestern  Ry. 
Co.  of  Texas  v.  Marshall  (Tex.  Civ.  App.)  512. 

g  260.    It  is  not  error  to  refuse  requests  to 
charge  which  are  fully  covered  by  the  court's 
-  *         ~1.  F.  ft  T.  Ry.  ~ 
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shall  (Tex.  Civ.  App.)  512;  Hatzfeld  v.  Walsh 
(Tex.  Civ.  App.)  525;  Southwestern  Telegraph 
&  Telephone  Co.  v.  Younger  (Tex.  Civ.  App.) 
530 ;  Mexia  Light  ft  Power  Co.  v.  Johnson  (Tex. 
Civ.  App.)  534;  Stark  v.  Burkitt  (Tex.  Civ. 
App.)  930. 

g  260.  A  requested  instruction  held  covered 
by  the  charge.— Missouri,  K.  ft  T.  Ry.  Co.  of 
Texas  v.  Gray  (Tex.  Civ.  App.)  527. 

g  260.  The  charge  given  by  the  court  having 
properly  applied  the  law  in  relation  to  an  issue, 
there  was  no  error  in  refusing  special  charges 
which  it  was  claimed  would  have  properly  sub- 
mitted it— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
v.  Williams  (Tex.  Civ.  App.)  553. 

g  260.  Where  the  issues  raised  by  the  plead- 
ings and  evidence  were  sufficiently  submitted  in 
the  court's  charge,  special  charges  requested 
were  properly  refused.— Galveston,  H.  ft  S.  A. 
Ry.  Co.  v.  Schuessler  (Tex.  Civ.  App.)  1147. 

g  261.  A  charge  held  properly  refused  aa 
misleading.— Stork  v.  Burkitt  (Tex.  Civ.  AppO 
939. 

g  267.  An  insurance  company  held  entitled 
to  special  instructions  as  to  the  necessity  of 
furnishing  proofs  of  loss,  although  a  general 
instruction  had  been  given,  if  the  requested 
instruction  is  accurate.— American  Fire  Ins. 
Co.  v.  Haynie  (Ark.)  825. 

(G)  CONSTRUCTION  AND  OPERATION. 

i  295.  In  determining  whether  a  paragraph 
of  a  charge  assumes  facts,  held,  the  charge  is 
to  be  construed  as  a  whole.— Missouri,  K.  &  T. 
Ry.  Co.  of  Texas  v.  Hood  (Tex.  Civ.  App.)  236. 

g  295.  In  an  action  by  a  brakeman  for  inju- 
ries caused  by  falling  from  the  top  of  the  ca- 
boose owing  to  the  alleged  negligence  of  the  en- 
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gineer  in  making  an  emergency  instead  of  a 
service  atop  in  the  yards,  held,  that  a  charge 
considered  as  a  whole  was  not  subject  to  crit- 
icism—Missouri,  K.  &  T.  Ry.  Co.  of  Tezaa  v. 
Williams  (Tex.  Civ.  App.)  653. 

t  296.  In  an  action  for  injuries  through  neg- 
ligence, an  erroneous  instruction  held  not  cured 
by  a  subsequent  instruction.— Warren  Vehicle 
Stock  Co.  v.  Siggs  (Ark.)  412. 

I  296.  In  an  action  for  injuries  to  a  servant, 
an  instruction,  though  erroneous  in  assuming 
that  one  was  a  foreman  of  plaintiff.  Held  cured 
by  other  instructions  given.— Eagle  Distillery  v. 
Hardy  (Ky.)  336. 

f  296.  The  error,  in  an  instruction  in  an 
action  against  a  railroad  for  damages  for  a 
violation  of  Laws  1901,  p.  283,  c.  117,  held  not 
cured  by  another  instruction.— International  & 
G.  N.  R.  Co.  v.  Doeppenschmidt  (Tex.  Civ. 
App.)  928. 

|  296.  In  trespass  to  try  title  to  land  locat- 
ed nnder  a  certificate  by  defendants'  mother  aft- 
er her  husband's  death  to  another  for  plaintiffs' 
benefit,  with  warranty  of  title,  in  consideration 
of  a  tract  which  defendants  afterward  inherit- 
ed from  her,  defendants  held  not  harmed  by  an 
instruction  to  inquire  whether  the  consideration 
for  the  certificate  was  received  by  defendants' 
mother  from  such  other,  in  view  of  another  in- 
struction.—Vann  v.  Denson  (Tex.  Civ.  App.) 
1020. 

I  296.  An  instruction  as  to  the  carrier's  du- 
ty to  assist  passengers  in  alighting  from  trains 
held  erroneous,  and  not  cured  by  a  subsequent 
instruction.— Texas  &  P.  Ry.  Co.  v.  Beezley 
(Tex.  Civ.  App.)  1136. 

VIIL  CUSTODY,  CONDUCT,  AND  DE- 
•     LIBERATIONS  OF  JURY. 

I  307.  For  the  jury  to  take  with  them  on  re- 
tiring an  instrument,  part  of  which  had  been 
excluded,  held  not  ground  for  reversal,  in  the 
absence  of  a  showing  that  they  read  it— West 
v.  Houston  Oil  Co.  of  Texas  (Tex.  Civ.  App.) 
228. 

f  312.  The  act  of  the  court  in  calling  the 
jury  back,  after  they  had  retired  to  their  room 
to  consider  the  verdict,  but  before  they  had 
done  anything  toward  considering  the  case,  and 
then  giving  them  a  requested  charge,  is  not  an 
abuse  of  discretion— Missouri,  K.  ft  T.  Ry.  Co. 
of  Texas  v.  Harrison  (Tex.  Civ.  App.)  254. 

IX.  VERDICT. 

In  replevin,  see  Replevin,  f  93. 
Presumptions  to  sustain,  see  Appeal  and  Error, 
I  930. 

(A)  GENERAL  VERDICT. 

|  330.  Where  two  counts  of  a  petition  de- 
clare on  separate  and  distinct  causes  of  action, 
the  verdict  should  be  given  on  the  separate 
counts.— Bank  of  Laddonia  v.  Bright-Coy  Com- 
mission Co.  (Mo.  App.)  648. 

f  335.  A  verdict  against  connecting  carriers 
awarding  damages  for  delay  in  transportation 
and  for  an  overcharge  of  freight  paid  to  one  of 
them  held  sufficiently  definite. — St.  Louis,  S. 
F.  ft  T.  Ry.  Co.  v.  Hutson  ft  Brown  (Tex.  Civ. 
App.)  213. 

X.  TRIAL  BY  COURT. 

(A)  HEARING  AND  DETERMINATION  OF 
CAUSE. 

I  370.  Whether  an  issue  out  of  chancery 
should  be  submitted  to  a  jury  is  discretionary 
with  the  trial  court— Winburn  v.  Witt  (Ky.) 
298. 

{  378.  The  court  trying  a  case  without  a 
jury  should  not  postpone  rulings  on  objections 
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to  evidence  when  objections  are  made. — Smoot 
v.  Bankers'  Life  Ass'n  (Mo.  App.)  719. 

(B)  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW. 

I  388.  Rev.  St  1895,  art.  1383,  held  to  give 
to  either  party  the  right  to  require  the  judge  to 
file  his  conclusions  of  law  and  fact.— Werner 
Stave  Co.  v.  Smith  (Tex.  Civ.  App.)  247. 

TROVER  AND  CONVERSION. 

n.  ACTIONS. 

(A)  RIGHT  OF  ACTION  AND  DEFENSES. 

Evidence  of  limitation,  see  Limitation  of  Ac- 
tions, |  197. 

Subject-matter  of  set-off,  see  Set-Off  and  Coun- 
terclaim, |  22. 

TRUST  DEEDS. 

See  Chattel  Mortgages,  ff  10,  21 ;  Mortgages. 
Estoppel  by,  see  Estoppel,  I  87. 

TRUSTEE  PROCESS. 

See  Garnishment 

TRUSTS. 

Charitable  trusts,  see  Charities. 

Combinations  to  monopolize  trade,  see  Monop- 
olies, If  17,  21. 

Effect  of  trust  on  limitation,  see  Limitation  of 
Actions,  H  102, 103. 

X.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

(A)  EXPRESS  TRUSTS. 

I  43.  Where  there  is  a  conflict  between  the 
parties  to  a  suit  as  to  whether  or  not  a  con- 
veyance is  an  absolute  deed  or  a  trust  convey- 
ance, the  testimony  as  to  the  substance  of  the 
conversation  between  the  parties  at  the  time  of 
the  transaction  and  the  impression  of  a  witness 
derived  therefrom  as  to  the  intention  of  the  par- 
ties is  admissible.— Leland  v.  Chamberlin  (Tex. 
Civ.  App.)  1040. 

S  44.  Facts  held  not  to  show  that  a  hus- 
band held  land  conveyed  to  him  by  his  wife's 
father,  in  trust  for  his  wife.— Johnson  v.  John- 
son's Adm'r  (Ky.)  303. 

(B)  RESULTING  TRUSTS. 
Establishment  of,   as  between  husband  and 
wife,  see  Husband  and  Wife,  f  205. 

L84.  A  county  judge  having  purchased  cer- 
land  under  an  execution  of  the  county, 
which  he  controlled,  held  the  land  as  trustee 
for  the  county.— Bell  County  v.  Felts  (Tex.  Civ. 
App.)  1065. 

HI.  APPOINTMENT,  QUALITICA- 
TION,  AND  TENURE  OF 
TRUSTEE. 

I  160.  Ky.  St.  |  318  (Russell's  St.  f  2301), 
held  but  declaratory  of  the  rule  of  equity  that 
a  trust  once  properly  created,  will  not  be 
defeated  by  the  incompetency,  disability,  death, 
or  nonappointment  of  a  trustee.— Green's 
Adm'rs  v.  Fidelity  Trust  Co.  of  Louisville 
(Ky.)  288. 

XV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

i  234.  Transfer  by  a  trustee  of  four  notes 
bearing  5  per  cent,  and  the  pledge  of  the  fifth 
to  secure  his  agreement  to  make  the  notes  sold 
bring  6  per  cent,  interest  payable  semiannual- 
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V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE OR  BT  COURT. 

{  287.  Ky.  St.  §  318  (Russell's  St.  f  2301), 
held  but  declarator;  of  the  rule  of  equity  that 
a  trust,  once  properly  created,  will  not  be  de- 
feated by  the  Incompetency,  disability,  death,  or 
nonappointment  of  a  trustee.— Green's  Adm'rs 
v.  Fidelity  Trust  Co.  of  Louisville  (Ky.)  283. 

VII.  ESTABLISHMENT  AND  EN. 
FORCEMENT  OF  TRUST. 

(C)  ACTIONS. 
Action  by  wife  against  husband,  see  Husband 
and  Wife,  f  205. 

f  373.  In  a  suit  to  ingraft  a  trust  on  an  ab- 
solute deed  and  to  cancel  the  same,  and  to  re- 
cover the  rents  and  revenues  from  a  200-acre 
tract  reserved  to  one  of  the  grantors,  plaintiff 
had  the  right  to  have  the  issues  an  to  the  rents 
and  revenues  passed  on  by  the  jury,  irrespective 
of  what  might  be  their  findings  as  to  the  con- 
veyance.— Leland  v.  Chamberlin  (Tex.  Civ. 
App.)  1040. 

VIH.  LIABILITIES  ON  TRUSTEES' 
BONDS. 

i  383.  Expenses  incurred  in  an  investigation 
of  trustee's  accounts  held  not  a  valid  charge 
against  trustee's  sureties.— United  States  Fidel- 
ity &  Guaranty  Co.  v.  Douglas'  Trustee  (Ky.) 
828;  Carter  v.  Carter,  Id. 

ULTRA  VIRES. 

Acts  of  banks,  see  Banks  and  Banking,  |  261. 
Acts  of  foreign  mutual  insurance  company, 
see  Insurance,  f  57. 

UNITED  STATES. 

Courts,  we  Courts,  ti  289,  492,  493 ;  Removal 
of  Causes. 

UNIVERSITIES. 

See  Colleges  and  Universities. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

Recovery  for  in  action  of  trespass  to  try  title, 
see  Trespass  to  Try  Title,  {  53. 

USURY. 

L  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(B)  RIGHTS  AND  REMEDIES  OF  PAR- 
TIES. 

{  120.  In  an  action  on  a  note,  an  instruction 
held  to  submit  the  defense  of  usury  in  the  ab- 
sence of  any  requested  charge  thereon. — Green- 
berg  v.  Taub  (Tex.  Civ.  App.)  656. 

VACATION. 

Of  judgment  in  general,  see  Judgment,  J  338. 
Of  judgment  in  justice's  court,  see  Justices  of 
the  I'eace,  §  127. 


VARIANCE. 

Between  pleading  and  proof  in  civil  action,  aee 
Pleading,  f  376. 

Between  pleading  and  proof  in  criminal  prose- 
cutions, see  Indictment  and  Information,  { 


VENDOR  AND  PURCHASER. 

Sec  Sales. 

Requirements  of  statute  of  frauds,  see  Frauds, 

Statute  of,  |  63. 
Sales  by  or  to  tenant  in  common,  see  Tenancy 

in  Common,  |  43. 
Sales  of  county  property,  see  Counties,  f  110. 

L  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

{23.  A  written  instrument  evidencing  an 
agreement  to  pay  the  price  of  land  sold,  signed 
by  only  one  party  and  accepted  by  the  other, 
held  a  valid  contract— Parker  v.  Carter  (Ark.) 
836. 

I  44.  Evidence  held  insufficient  to  show  a 
mutual  mistake  in  the  amount  named  in  a  writ- 
ten instrument  as  due  plaintiff  on  a  conveyance 
of  real  estate.— Parker  v.  Carter  (Ark.)  836. 

II.  CONSTRUCTION  AND  OPERA- 
TION OF  CONTRACT. 

i  75.  There  being  no  time  specified  in  a  con- 
tract of  sale  of  land  for  furnishing  an  abstract 
and  closing  the  transaction,  such  matters  must 
be  performed  within  a  reasonable  time,  consider- 
ing the  circumstances.— Montgomery  v.  Wise 
(Mo.  App.)  100. 

HI.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(A)  BT  AGREEMENT  OF  PARTIES. 
Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  i  63. 

(Q  RESCISSION  BT  PURCHASER. 

|  111.  After  vendors  refuse  to  comply  with 
their  contract,  they  are  in  no  position  to  de- 
mand its  execution,  and  it  la  optional  with  the 
purchaser  whether  he  will  waive  his  right  to  a 
forfeiture,  or  insist  on  a  right  to  rescind  and 
demand  return  of  his  money.— Montgomery  v. 
Wise  (Mo.  App.)  100. 

IV.  PERFORMANCE  OF  CONTRACT. 

(D)  PATMENT  OF  PURCHASE  MONET. 

(  187.  Evidence  held  to  show  that  if  there 
was  a  forfeiture  of  a  contract  for  sale  of  land, 
because  of  failure  to  pay  purchase-money  notes 
when  due,  the  vendor  waived  or  acquiesced  in 
it,  so  that  he  could  not  afterwards  take  advan- 
tage of  it— Friar  v.  Baldridge  (Ark.)  989. 

i  187.  Power  of  parties  to  contract  for  sale 
of  land  to  make  time  of  payment  of  the  essence 
of  the  contract  stated.— Friar  v.  Baldridge 
(Ark.)  989. 

V.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

(C)  BONA  FIDE  PURCHASERS. 

i  224.  A  deed  held  a  quitclaim  deed,  and  the 
grantee  was  not  an  innocent  purchaser. — Mc- 
Murrey  v.  Columbia  Lumber  Co.  (Tex.  Civ. 
App.)  246. 
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(Tex.  Civ.  App.)  1065. 

g  230.  A  provision  in  a  deed  which  was  ab- 
solute on  its  face,  to  the  effect  that  it  should 
remain  in  escrow  for  90  days  and  delivered  to 
the  grantee  at  the  end  of  that  time,  if  a  sum 
named  therein  was  not  paid  him,  held  sufficient 
to  operate  as  notice  of  the  character  of  the  in- 
strument.—Moorhead  v.  Ellison  (Tex.  Civ.  App.) 
1049. 

§  232.  Occupancy  of  land  under  a  specific 
claim  is  constructive  notice  of  the  title  on  which 
the  claim  is  based,  though  unrecorded. — Hay- 
ward  Lumber  Co.  v.  Bonner  (Tex.  Civ.  App.) 
577. 

g  232.  Plaintiff  held  to  have  bad  notice  of  an 
outstanding  unrecorded  title  from  actual  knowl- 
edge of  occupancy  thereunder  of  a  portion  of 
the  land.— Havward  Lumber  Co.  v.  Bonner  (Tex. 
Civ.  App.)  577. 

VI.  REMEDIES  OF  VENDOR. 

(A)  LIEN  AND  RECOVERY  OF  LAND. 

S  261.  The  assignee  of  notes  given  for  the 
purchase  price  of  land  secured  by  vendor's  lien, 
wbo  takes  a  conveyance  of  the  vendor's  inter- 
est, has  the-  same  right  to  recover  the  land  on 
nonpayment  of  the  notes  as  the  original  vendor 
■would  have.— Crain  v.  National  Life  Ins.  Co.  of 
United  States  (Tex.  Civ.  App.)  1098. 

i  296.  The  general  rule  is  that  where  a  ven- 
dor, or  those  claiming  under  him,  has  done  noth- 
ing to  waive  the  right,  he  may  in  every  case  of 
an  executory  sale,  when  a  purchaser  makes  de- 
fault in  payment,  sue  to  recover  the  land.— 
Crain  v.  National  Life  Ins.  Co.  of  United  States 
(Tex.  Civ.  App.)  1098. 

I  299.  Facts  held  not  to  preclude  the  hold- 
er of  vendor's  lien  notes  from  recovering  the 
land  on  default  in  payment  without  return  of 
the  part  of  the  purchase  price  paid  and  paying 
for  improvements. — Crain  v.  National  Lire  Ins. 
Co.  of  United  States  (Tex.  Civ.  App.)  1098. 

i  299.  In  an  action  to  recover  land  sold,  held- 
that  an  offer  to  allow  plaintiff  to  take  a  fore- 
closure and  pay  the  notes  constituted  no  de- 
fense.—Crain  t.  National  Life  Ins.  Co.  of  Unit- 
ed States  (Tex.  Civ.  App.)  1098. 

(B)  ACTIONS  FOR  PURCHASE  MONEY. 

§  303.  Where  the  promise  to  pay  the  pur- 
chase price  and  make  a  deed  are  mutual  and  de- 
pendent covenants,  the  vendor,  in  an  action  for 
the  purchase  money,  must  either  offer  to  pay  or 
tender  a  deed.— Montgomery  v.  Wise  (Mo.  App.) 

t  305.  The  maker  of  negotiable  notes,  which 
recited  that  they  were  given  for  the  purchase 
price  of  land,  in  an  action  thereon  by  the  payee 
to  subject  the  laud  to  a  vendor's  lien,  could 
show  as  a  defense  that  the  purchase  money  had 
in  fact  been  paid  when  the  notes  were  executed. 
—Edwards  v.  White  (Tex.  Civ.  App.)  014. 

g  315.  In  an  action  on  notes  claimed  to 
have  been  given  for  the  purchase  price  of  land, 
competent  evidence  held  to  support  a  finding 
that  the  purchase  money  had  been  paid  by  the 
purchaser  when  he  executed  notes  reciting  that 
they  were  for  the  purchase  price. — Edwards  v. 
White  (Tex.  Civ.  App.)  914. 

(O  ACTIONS  FOR  DAMAGES. 

? 329.  After  a  party  to  a  contract  for  the 
e  of  land  has  repudiated  it,  he  is  not  entitled 
to  a  tender  of  performance  by  the  other  contract- 
ing party. — Montgomery  v.  Wise  (Mo.  App.)  100. 
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make  a  good  abstract,  had  put  it  out  of  their 
power  to  do  so,  the  purchaser  was  not  bound  (o 
perform  before  rescinding  the  contract  and  su- 
ing to  recover  the  purchase  money  paid,  as  the 
offer  would  have  been  unavailing.— Montgomery 
v.  Wise  (Mo.  App.)  100. 

g  341.  In  an  action  by  a  purchaser  to  recov- 
er money  paid  vendors,  held  that  the  evidence 
presented  a  question  for  the  jury  as  to  whetlie- 
under  all  the  circumstances,  thev  had  cini'lie..' 
with  their  contract  to  correct  defects  in  their 
title  within  a  reasonable  time. — Montgomery  v. 
Wise  (Mo.  App.)  100. 

VENUE. 

Decision  of  issues  on  plea  of  privilege  as  to 
place  of  action,  see  Pleading,  §  111. 

Discretionary  rulings  on  motion  to  change,  see 
Appeal  and  Error,  g  165. 

Of  actions  against  receiver  of  corporation,  see 
Corporations,  g  560. 

Of  criminal  prosecutions,  see  Criminal  Law,  g 


I.  NATURE  OR  SUBJECT  OF  ACTION. 

g  6.  An  action  for  the  recovery  of  royalties 
due  for  oil  and  gas  held  not  an  action  for  the 
recovery  of  real  estate  within  Civ.  Code  Prac. 
8  62.— Central  Kentucky  Natural  Gas  Co.  v. 
Stevens  (Ky.)  282. 

g  17.  Defendants  held  not  to  have  waived 
their  plea  of  privilege  to  have  the  »•-«•»  «■<•'«•'  !- 
another  county,  reserved  in  their  original  appli- 
cation to  vacate  a  judgment  against  iin  uy 
their  amended  petition  on  such  application.— 
Wolf  v.  Sahm  (Tex.  Civ.  App.)  1114. 

g  17.  Documents  filed  by  defendants  on  their 
application  to  set  aside  a  judgment  against 
them  taken  in  absence  upon  service  by  publica- 
tion, for  the  purpose  of  having  the  judgment  va- 
cated, were  not  pleadings  within  the  rule  that  a 
plea  of  venue  must  precede  a  plea  to  the  mer- 
its, so  that  their  plea  of  privilege  to  be  sued  in 
another  county  was  not  waived  by  filing  such 
documents.— Wolf  v.  Sahm  (Tex.  Civ.  App.) 
1114. 

g  17.  The  question  of  venue  can  tw  "Msed  by 
special  exception  to  the  petition,  and  objections 
to  the  venue  in  defendant's  motion  to  vacate  a 
judgment  against  it  held  equivalent  to  excep- 
tions to  the  petition  on  that  ground.— Wolf  ». 
Sahm  (Tex.  Civ.  App.)  1114. 

g  17.  Rev.  St  1885,  art.  1194,  requiring  suits 
concerning  land  to  be  brought  in  counties  where 
the  land  is  situated,  merely  secures  defendant 
a  personal  privilege  of  being  sued  in  a  partic- 
ular county,  which  may  generally  be  waived  by 
pleading  to  the  merits  before  asserting  the  priv- 
ilege, district  courts  having  the  jurisdiction  to 
try  such  suits,  regardless  of  where  the  I  nid  is 
situated.— Wolf  v.  Sahm  (Tex.  Civ.  App.)  1114. 

HI.  CHANGE  OF  VENUE  OR  PLACjfc 
OF  TRIAL. 

Appearance  in  proceedings  for  change  as  con- 
stituting general  appearance,  see  Appear- 
ance, g  9. 

g  77.  Since  Act  30th  Leg.  approved  April  18. 
1907  (Laws  1907,  p.  248,  c.  13'?),  a  plea  of  priv- 
ilege to  be  sued  in  another  county  is  equivalent 
to  an  application  for  change  of  venue,  so  that 
the  right  to  file  such  application  is  not  waived 
by  a  previous  answer  to  the  merits.— Wolf  v. 
I  Sahm  (Tex.  Civ.  App.)  1114. 
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Operation  and  effect  aa  curing  defects  in  plead- 
ings, see  Pleading,  $|  430,  483. 

Presumptions  to  sustain,  see  Appeal  and  Error, 
{  930. 

Review  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  ||  1001-1004. 
Setting  aside,  see  New  Trial,  H  72,  75. 

VERIFICATION. 

Of  pleading,  see  Pleading,  ||  291,  301. 

VESSELS. 

Situs  for  purpose  of  taxation,  see  Taxation,  $ 
98. 

VESTED  REMAINDERS. 

See  Wills,  |  634. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  §|  189-196. 

VILLAGES. 

See  Municipal  Corporations. 

VOICES. 

Opinion  evidence  in  criminal  prosecution  as  to 
identity  of,  see  Criminal  Law,  |  453. 

VOLUNTEERS. 

Liability  of  master  for  injuries  as  dependent 
on  volunteer  services  by  person  injured,  see 
Master  and  Servant,  {  88. 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  |  83. 

Of  child,  see  Parent  and  Child,  |  6. 

WAIVER. 

See  Estoppel. 

Of  objection*  to  particular  act*,  inttrumentt, 

or  proceeding*. 
See  Appearance;  Indictment  and  Information, 
|  196. 

Error  waived  in  appellate  court,  see  Appeal 
and  Error,  |  1078. 

Of  right*  or  remedie*. 
Notice  of  claim  for  injuries  to  live  stock,  see 

Carriers,  f  218. 
Plea  of  privilege  as  to  venue,  see  Venue,  {  17. 
Proof  of  loss  insured  against,  see  Insurance, 

$  555. 

Right  to  file  application  to  change  venue,  see 
.  Venue,  |  77. 

Right  to  fixtures,  see  Fixtures,  I  33. 

Right  to  forfeit  contract  for  sale  of  land,  see 

Vendor  and  Purchaser,  §  187. 
Right  to  forfeit  insurance,  see  Insurance,  It 

388,  390. 

Vendor's  lien  on  goods  sold,  see  Sales,  |  313. 

WARDS. 

See  Guardian  and  Ward. 


Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

I  34.  In  an  action  to  recover  loss  sustained 
by  failure  to  fully  insure  rice  left  with  defend- 
ant to  be  milled  and  sold,  certain  evidence  held 
admissible.— Broussard  v.  South  Texas  Rice  Co. 
(Tex.  Civ.  App.)  587. 

I  34.  In  an  action  to  recover  for  loss  sus- 
tained by  the  failure  to  fully  insure  rice  left 
with  defendant  to  be  milled  and  sold,  evidence 
held  to  show  that  defendants,  by  their  acts  and 
dealings  with  plaintiff,  had  bound  themselves  to 
fully  insure  the  rice.— Broussard  r.  South  Tex- 
as Rice  Co.  (Tex.  Civ.  App.)  587. 

S  34.  In  an  action  to  recover  for  loss  sus- 
tained by  the  failure  to  fully  insure  rice  left 
with  defendant  to  be  milled  and  sold,  the  petition 
held  sufficient  to  admit  proof  of  an  implied  con- 
tract to  fully  insure  the  rice.— Broussard  v. 
South  Texas  Rice  Co.  (Tex.  Civ.  App.)  587. 

WARRANTY. 

By  insured,  see  Insurance,  fg  264-291. 
On  sale  of  goods,  see  Sales,  ||  435,  441, 

WATER-CLOSETS. 

Duties  of  railroad  companies  as  to  lighting, 
see  Railroads,  55  226,  254. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Navigable  Waters. 

XL  NATURAL  WATER  COURSES. 

(C)  POLLUTION. 

i  69.  One,  negligently  allowing  oil  to  escape 
onto  the  premises  of  another,  and  into  a  stream 
thereon,  by  drinking  which  hogs  kept  there  are 
killed,  held  liable.— Mexia  Light  &  Power  Co. 
v.  Johnson  (Tex.  Civ.  App.)  534. 

{  74.  One  may  leave  his  hogs  on  his  prem- 
ises, and  recover  for  the  killing  thereof,  where 
another  negligently  allows  oil  to  escape  into  a 
stream  thereon,  by  drinking  which  they  are  kill- 
ed.—Mexia  Light  &  Power  Co.  v.  Johnson  (Tex. 
Civ.  App.)  534. 

WAYS. 

Private  rights  of  way,  see  Easements. 
Public  ways,  see  Municipal  Corporations,  |f 
669,  671,  755-822. 

WEAPONS. 

Admissions  as  evidence  in  prosecution  for  car- 
rying weapon,  see  Criminal  Law,  §  406. 

Character  of  weapon  used  in  commitment  of 
homicide,  questions  for  jury,  see  Homicide,  t 
268. 

{  17.  A  warrant  charging  generally  that  ac- 
cused carried  a  pistol  as  a  weapon,  charges  the 
carrying,  as  a  weapon,  of  a  pistol  not  an  army 
or  navy  pistol,  or  the  carrying,  as  a  weapon,  of 
an  army  or  navy  pistol  in  any  manner  except 
uncovered  and  in  the  hand.— Henderson  v.  State 
(Ark.)  966. 

I  17.  Under  Kirby's  Dig.  Si  1609,  1610,  the 
use  of  a  pistol  in  a  fight,  only  for  a  moment, 
held  evidence  that  it  was  carried  as  a  weapon 
within  the  statute.— Henderson  v.  State  (Ark.) 
966. 

t  17.  On  a  trial  for  carrying  a  weapon,  ac- 
cused held  not  entitled  to  complain  of  an  in- 
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■traction  on  the  ground  that  it  conflicted  with 
another  Instruction.— Henderson  y.  State  (Ark.) 
966. 

WHISKY. 

Judicial  notice  of  intoxicating  quality,  see 
Criminal  Law,  f  804. 

WIDOWS. 

Rights -under  statutes  of  descent  and  distribu- 
tion, see  Descent  and  Distribution,  g  52. 

WILD  WEST  SHOWS. 

See  Theaters  and  Shows,  gg  2,  3. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 

Administrators. 
Charitable  bequests  and  devises,  see  Charities. 
Construction   and   execution    of    trusts,  see 

Trusts. 

Courts  of  probate,  see  Courts,  g  200%. 
Restrictions  on  perpetuities,  see  Perpetuities. 

IV.  REQUISITES  AMD  VALIDITY. 

(G)  REVOCATION  AND  REVIVAL. 

I  184  Where  an  inoperative  codicil  contain- 
ed no  revoking  clause,  the  codicil  on  being  de- 
clared invalid  left  the  provisions  of  the  will  in 
force.— United  States  Fidelity  &  Guaranty  Co. 
t.  Douglas'  Trustee  (Ky.)  828;  Carter  v.  Car- 
ter, Id. 

VI.  CONSTRUCTION. 

(A)  GENERAL  RULES. 

f  449.  It  is  presumed  that  a  testator  does 
not  intend  to  die  intestate.— Watkins'  Adm'r  v. 
Watkins'  Ex' re  (Ky.)  341. 

|  470.  Language  used  by  testator  in  making 
a.  specific  bequest  cannot  have  a  controlling  in- 
fluence In  interpreting  language  used  with  refer- 
ence to  a  different  subject— United  States  Fi- 
delity &  Guaranty  Co.  v.  Douglas'  Trustee  (Ky.) 
828 ;  Carter  v.  Carter,  Id. 

<B)  DESIGNATION  OF  DEVISEES,  AND 
LEGATEES  AND  THEIR  RESPEC- 
TIVE SHARES. 
|  524.  The  word  "grandchildren,"  as  used  in 
the  codicil  of  testators  will,  held  to  include  any 
children  that  might  be  born  to  testator's  .daugh- 
ter during  her  lifetime.— United  States  Fidelity 
A  Guaranty  Co.  v.  Douglas'  Trustee  (Ky.)  328 ; 
Carter  v.  Carter,  Id. 

(D)  DESCRIPTION  OF  PROPERTY. 

g  573.  The  rule  that  a  testamentary  gift  of 
the  income  of  personalty  passes  the  property  it- 
self held  to  apply  only  in  the  absence  of  any- 
thing in  the  will  indicating  a  contrary  inten- 
tion.—Watkins'  Adm'r  v.  Watkins'  Ex'rs  (Ky.) 
341. 

<E)  NATURE  OF  ESTATES  AND  INTER- 
ESTS CREATED. 

g  600.  A  testamentary  gift  held  a  gift  in  fee. 
rendering  a  gift  over  Inoperative.— Watkins 
Adm'r  v.  Watkins'  Ex'rs  (Ky.)  341. 

g  614.  A  will  construed,  and  held  to  make 
a  gift  to  testator's  wife  for  life,  rendering  a 
limitation  over  valid. — Watkins'  Adm'r  v.  Wat- 
kins' Ex'rs  (Ky.)  341. 

g  614.  A  will  construed,  and  held  to  create 
a  life  estate  in  testatrix's  sons  with  the  remain- 
der on  their  death  to  their  children  then  surviv- 
ing.—Hay  v.  Hay  (Tex.  Civ.  App.)  1044. 


g  622.  After  a  devise  of  a  fee,  a  limitation 
over  of  what  is  left  or  undisposed  of  is  void.— 
Watkins'  Adm'r  v.  Watkins'  Ex'rs  (Ky.)  341. 

(F)  VESTED  OR  CONTINGENT  ESTATES 
AND  INTERESTS. 

I  634.  A  will  devising  real  estate  to  testa- 
trix's sons  for  life  with  the  remainder  over  held 
to  give  the  surviving  son  the  right  to  the  en- 
tire real  estate,  charged  with  the  reasonable  val- 
ue of  the  rents  from  one-half  thereof  to  be  held 
in  trust  for  testatrix's  grandchildren.— Hay  v. 
Hay  (Tex.  Civ.  App.)  1044. 

(I)  ACTIONS  TO  CONSTRUE  WILLS. 

g  700.  The  court  in  a  suit  involving  the  con- 
struction of  a  will  is  without  jurisdiction  to 
render  a  decree  in  accordance  with  the  construc- 
tion placed  on  it  where  beneficiaries  named  in 
the  will  are  not  made  parties. — Hay  v.  Hay 
(Tex.  Civ.  App.)  1044. 

VTX  RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

(B)  SPECIFIC  DEMONSTRATIVE,  AND 
GENERAL  DEVISES  AND 
BEQUESTS. 

g  753.  Specific  designation  of  the  subject  of 
testator's  bounty  is  essential  to  the  creation  of  a 
specific  bequest.— United  States  Fidelity  &  Guar- 
anty Co.  v.  Douglas*  Trustee  (Ky.)  328 ;  Carter 
v.  Carter,  Id. 

WITNESSES. 

See  Depositions;  Evidence. 
Experts,  see  Evidence,  gg  471-558. 
Opinions,  see  Evidence,  gg  471-558. 
Perjury,  see  Perjury. 

Testimony  of  accomplices,  see  Criminal  Law, 
g  507. 

XI.  COMPETENCY. 

(A)  CAPACITY  AND  QUALIFICATIONS 
IN  GENERAL. 

g  87.  Before  a  witness  can  be  asked  about 
the  general  reputation  of  a  party,  it  must  first 
be  shown  that  the  witness  is  acquainted  with 
such  reputation  and  knows  it— Black  v.  Ep- 
stein (Mo.)  754. 

(B)  PARTIES  AND  PERSONS  INTER- 
ESTED IN  EVENT. 

g  88.  Where  two  persons  were  Indicted  for 
perjury  without  showing  that  they  agreed  with 
each  other  to  commit  the  offense,  one  of  them 
was  a  competent  witness  on  the  trial  of  the 
other.— Anderson  v.  State  (Tex.  Cr.  App.)  462. 

(C)  TESTIMONY  OF  PARTIES  OR  PER- 
SONS INTERESTED.  FOR  OR  AGAINST 
REPRESENTATIVES,  SURVIVORS,  OR 
SUCCESSORS  IN  TITLE  OR  INTEREST 
OF  PERSONS  DECEASED  OR  INCOM- 
PETENT. 

g  144.  Under  Rev.  St  1899,  g  4652  (Ann. 
St.  1908,  p.  2520),  a  person  named  as  benefici- 
ary in  an  instrument  changing  beneficiaries 
purported  to  be  executed  by  the  insured  held 
not  a  competent  witness  in  a  suit  involving  the 
validity  of  such  instrument— Blood  v.  Sover- 
eign Camp  W.  O.  W.  (Mo.  App.)  700. 

g  154.  Under  Civ.  Code  Prac  g  606,  subsec. 
2,  a  passenger  held  incompetent  to  testify  in 
his  own  behalf,  in  an  action  for  ejection,  con- 
cerning transactions  with  defendant's  conduct- 
or, since  dece.ised. — Anderson  v.  Louisville  &  N. 
R  Co.  (Ky.)  208,  301. 

g  160.  In  an  action  on  a  note  executed  by 
defendant's  ancestor,  which  stated  that  It  was 
given  for  the  purchase  price  of  land,  where  de- 
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fendant  claimed  that  his  father  had  paid  for 
the  only  land  purchased  from  the  payee,  testi- 
mony by  him  that  his  father  owned  no  other 
land  in  the  county  held  not  objectionable  under 
Sayles'  Ann.  Civ.  St  1897,  art.  2302.— Ed- 
wards v.  White  (Tex.  Civ.  App.)  914. 

i  160.  In  an  action  on  notes  given  for  the 
purchase  price  of  land  against  the  purchaser's 
heirs  and  surviving  wife,  certain  testimony 
held  inadmissible  for  the  heirs  under  Sayles' 
Ann.  Civ.  St.  1897,  art.  2302,  relating  to  testi- 
mony in  actions  against  heirs  as  to  transactions 
with  decedent,  but  not  inadmissible  for  the 
wife  who  did  not  claim  as  heir. — Edwards  v. 
White  (Tex.  Civ.  App.)  914. 

S  178.  Where  plaintiff,  on  cross-examina- 
tion, questioned  defendant  as  to  certain  trans- 
actions by  his  deceased  father,  plaintiff  cannot 
complain  that  defendant's  testimony  on  direct 
examination  relating  to  the  same  transactions 
was  incompetent  as  being  testimony  by  an  heir 
relating  to  the  transactions  of  a  decedent. — 
Edwards  v.  White  (Tex.  Civ.  App.)  914. 

(D)  CONFIDENTIAL  RELATIONS  AND 
PRIVILEGED  COMMUNICATIONS. 

§  201.  A  qualified  threat,  made  by  defendant 
against  deceased  in  the  presence  of  defendant's 
attorney,  held  not  a  privileged  communication. 
—Pearson  v.  State  (Tex.  Cr.  Appj  1004, 

HI.  EXAMINATION. 

(A)  TAKING  TESTIMONY  IN  GENERAL. 

f  256.  Where  a  witness  testified  concerning 
an  alleged  illegal  sale  of  liquor  after  refreshing 
his  memory  from  a  memorandum  book,  the  court 
properly  refused  to  require  production  of  the 
book  or  to  permit  cross-examination  with  ref- 
erence to  any  other  entries  therein.— Morrow  v. 
State  (Tex.  Cr.  App.)  491. 

(B)  CROSS-EXAMINATION  AND  RE- 
EXAMINATION. 

i  268.  In  a  prosecution  for  selling  liquor  to 
a  minor,  certain  testimony  held  admissible  on 
the  issne  whether  the  sale,  if  made,  was  know- 
ingly made  to  a  minor.— Gelber  v.  State  (Tex. 
Cr.  App.)  863. 

|  269.  Contracts  which  were  not  in  evidence, 
and  the  contents  of  which  were  not  testified  to 
by  a  witness,  were  not  the  legitimate  subject 
of  cross-examination;  and  hence  it  was  not 
error  to  deny  the  right  to  cross-examine  in  re- 
lation thereto.— International  '&  G.  N.  R.  Co. 
v.  Biles  &  Ruby  (Tex.  Civ.  App.)  952. 

{  277.  Certain  cross-examination  of  accused 
in  a  prosecution  for  illegal  selling  of  intoxica- 
ting liquors  held  proper.— Green  v.  State  (Tex. 
Cr.  App.)  425. 

§  286.  Where  a  witness  testified  on  cross- 
examination  that  he  had  been  promised  im- 
munity, he  could  answer  on  re-examination  that 
he  had  been  directed  not  to  testify  against  any 
one  who  was  innocent.— Fruger  v.  State  (Tex. 
Cr.  App.)  197. 

S  286.  In  view  of  the  cross-examination  of 
a  detective,  the  court  properly  permitted  the 
state  on  re-examination  to  show  that  it  made 
no  financial  difference  to  the  witness  whether 
defendant  was  convicted  or  acquitted. — Morrow 
v.  State  (Tex.  Cr.  App.)  491. 

(C)  PRIVILEGE  OF  WITNESS. 

J  300.  Const,  art.  2,  §  23  (Ann.  St.  1906,  p. 
158),  held  to  be  violated  by  the  examination  of 
accused  by  a  grand  jury.— State  v.  Naughton 

(Mo.)  53. 


XV.  OBXDIB1XXXT,  XMPEACHMEHT, 
CONTRADICTION,  AND  COR- 
BOBOBATION. 

(A)  IN  GENERAL, 
i  330.  In  a  prosecution  for  wrongfully  sell- 
ing liquor,  the  state  held  properly  allowed  to 
ask  defendant's  wife  on  cross-examination  if 
she  did  not  know  indictments  were  pending 
against  her  husband  for  illegal  sales  on  days 
when  she  claimed  be  was  confined  to  hia  bed 
by  illness.— Morrow  v.  State  (Tex.  Cr.  App.) 
491. 

{331%.  A  question  asked  to  discredit  plain- 
tiff's testimony  as  to  an  occurrence  at  a  certain 
place,  his  answer  to  which  would  have  been 
that  he  was  intoxicated  while  there,  held  prop- 
erly excluded,  the  answer  being  too  vague  to 
discredit  his  testimony.— Ei  Paso  &  N.  E.  Ry. 
Co.  v.  Lumbley  (Tex.  Civ.  App.)  1050. 

(B)  CHARACTER  AND  CONDUCT  OF 
WITNESS. 

I  338.  While  defendant's  reputation  for  hon- 
esty and  fair  dealing  could  not  be  shown,  it  was 
error  to  exclude  testimony  of  his  general  repu- 
tation for  truth  and  veracity  in  the  communi- 
ty by  a  witness  who  knew  such  reputation ;  de- 
fendant being  an  important  witness  upon  the 
vital  issues.— Irvin  v.  Johnson  (Tex.  Civ.  App.) 
1085. 

{  345.  Where  accused  offered  his  codefend- 
ant,  who  had  been  acquitted,  as  witness,  the 
state  was  properly  allowed  to  prove  on  cross- 
examination  that  witness  had  been  twice  con- 
victed before  he  had  been  finally  acquitted.— 
Early  v.  State  (Tex.  Cr.  App.)  431. 

|  345.  Mere  rumor  of  accusation  of  crime  is 
not  a  basis  for  impeachment  of  a  witness  — 
Sheppard  v.  State  (Tex.  Cr.  App.)  446. 

(C)  INTEREST  AND  BIAS  OF  WITNESS. 

f  370.  In  a  prosecution  for  selling  liquor 
to  a  minor,  certain  testimony  Acid  admissible 
to  show  animus  of  a  witness  against  accused. 
—Gelber  v.  State  (Tex.  Cr.  App.)  863. 

|  370.  In  a  prosecution  for  selling  liquor  to 
a  minor,  certain  testimony  held  admissible  to 
show  animus  of  the  alleged  purchaser  as  a  wit- 
ness.—Gelber  v.  State  (Tex.  Cr.  App.)  863. 

t  372.  In  a  prosecution  for  Belling  liquor  to 
a  minor,  certain  cross-examination  of  the  al- 
leged purchaser  held  proper  to  show  his  animus 
as  a  witness.— Gelber  v.  State  (Tex.  Cr.  App.) 
863. 

5  372.  The  state  was  properly  permitted  to 
ask  a  witness  for  accused  whether  he  was  not 
the  man  who  went  to  defendant's  daughter  just 
after  the  killing  and  told  her  not  to  tell  any- 
thing on  him,  to  affect  the  witness'  credibility. 
—Pearson  v.  State  (Tex.  Cr.  App.)  1004. 

(D)  INCONSISTENT  STATEMENTS  BY 
WITNESS. 

|  388.  In  a  prosecution  for  rape,  held,  that 
a  foundation  should  be  laid  for  the  impeachment 
of  prosecutrix  the  same  as  for  any  other  wit- 
ness.—State  v.  Devorss  (Mo.)  75. 

i  393.  On  a  trial  for  perjury  certain  testi- 
mony held  admissible  to  impeach  accused. — 
Anderson  v.  State  (Tex.  Cr.  App.)  462. 

§  395.  Where  a  statement  made  by  a  wit- 
ness out  of  court  was  introduced  in  evidence  to 
discredit  the  witness,  other  statements  by  the 
witness  in  support  of  his  testimony  were  admis- 
sible—Missouri, K.  &  T.  Ry.  Co.  of  Texas  t. 
Sharp  (Tex.  Civ.  App.)  263. 

g  395.  Where  a  witness  admitted  that  he 
had  told  counsel  for  accused  a  different  stoty 
than  that  testified  to,  the  state  held-  properly 
permitted  to  ask  him  if  he  had  not  told  other 
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I  400.  A  party  who  calls  the  adverse  party 
as  a  witness  held  not  entitled  to  directly  im- 
peach his  credibility,  though  the  testimony 
so  given  Is  not  conclusive  against  the  party  call- 
ing.—Black  t.  Epstein  (Mo.)  754. 

WORDS  AND  PHRASES. 

"Abandonment."— Worsham  v.  State  (Tex.  Cr. 
App.)  439. 

"Accessories  after  the  fact"— State  v.  Naugh- 

ton  (Mo.)  63. 
"Accessory  after  the  fact."— State  v.  Jones 

(Ark.)  154:  Same  v.  McCook,  Id. 
"Accident."— Briscoe  v.  Metropolitan  St.  Ry. 

Co.  (Mo.)  1162. 
"Action  for  recovery  of  real  estate."— Central 

Kentucky  Natural  Gas  Co.  v.  Stevens  (Ky.) 

282. 

"Action  to  recover  land."— Bell  County  v.  Felts 

(Tex.  Civ.  App.)  1065. 
"Alibi."— Crowell  v.  State  (Tex.  Cr.  App.)  897. 
"All  other  taxes."— Dallas  ConsoL  Electric  St. 

Ry.  Co.  v.  State  (Fed.)  997. 
"Apparently."— Derden  v.  State  (Tex.  Cr.  App.) 

"Appeilee."— Hall  Music  Co.  v.  Hall  (Tex.  Civ. 
App.)  904. 

"Bonds  to  be  issued." — Hidalgo  County  Drain- 
age Dist  No.  1  v.  Davidson  (Tex.)  849. 

"Brick."— Ex  parte  Morris  (Tex.  Cr.  App.) 
1007. 

"By-laws."— Smoot  v.  Bankers'  Life  Ass'n  (Mo. 
App.)  719. 

"Cause  of  action."— Sperry  v.  Cook  (Mo.  App.) 
654 

"Charged  with."— State  v.  Jones  (Ark.)  154; 

Same  v.  McCook,  Id. 
"Circus."— State  v.  Cody  (Tex.  Civ.  App.)  267. 
"Concrete."— Ex  parte  Morris  (Tex.  Cr.  App.) 

1007. 

"Condition  precedent."— Salts  v.  Prudential  Ins. 
Co.  (Mo.  App.)  714. 

"Consideration."— Burgher  v.  Wabash  R.  Co. 
(Mo.  App.)  673. 

"Contributory  negligence." — Buckner  v.  Stock- 
yards Horse  &  Mule  Co.  (Mo.)  766. 

"Cooling  time."— Jay  v.  State  (Tex.  Cr.  App.) 
449. 

"Copy.""— Hidalgo  County  Drainage  Dist  No.  1 

v.  Davidson  (Tex.)  849. 
"Credible  witness."— Anderson  v.  State  (Tex. 

Cr.  App.)  462. 
"Criminal  cause."— State  v.  Naughton  (Mo.)  53. 
"Deadly  weapon."— State  v.  Dunn  (Mo.)  1179; 

Renow  v.  State  (Tex.  Cr.  App.)  174. 
"Debt."— Hillman    v.    Gallagher    (Tex.  Civ. 

App.)  505. 

"Disorderly  house."— Bumbaugh  v.  State  (Tex. 

Cr.  App.)  423. 
"Eminent  domain."— City  of  Austin  v.  Nalle 

(Tex.)  996. 

"Fellow  servants."— Mclntyre  v.  Tebbetts  (Mo. 
App.)  621. 

"Female  relative."— Stapleton  v.  State  (Tex. 
,    Civ.  App.)  866. 

"Fence."— Texas  Cent  R.  Co.  t.  Jenkins  (Tex. 

Civ.  App.)  94a 
"Foreign  bill  of  exchange."— Bank  of  Laddonia 

v.  Bright-Coy  Commission  Co.  (Mo.  App.) 

648. 

"Fraudulent  tsking."— McCoy  v.   State  (Tex. 

Cr.  App.)  858. 
"Gambling  house."— Simons  v.  State  (Tex.  Cr. 

App.)  §oa 

"Grandchildren."— United    States   Fidelity  & 
Guaranty  Co.  v.  Douglas'  Trustee  (Ky.) 
328;  Carter  v.  Carter.  Id. 
Heirs."— McFerrin  v.  Templeman  (Tex.)  167. 

"House."-Clark  v.  State  (Tex.  Cr.  App.)  892. 


"Innuendo."— Atchley  v.  State  (Tex.  Cr.  App.J 
1010. 

"Insane  person."— In  re  Grouse  (Mo.  App.)  666; 

Crouse  v.  Greensfelder,  Id. 
"Intoxicant."— Murray  v.  State  (Tex.  Cr.  App.) 

437:  Murray  v.  State  (Tex.  Cr.  App.)  438. 
"Intoxicating  liquor."— Arbuthnot  v.  State  (Tex. 

Cr.  App.)  478. 
"Invitation. "— GlaBer  v.  Rothschild  (Mo.)  1. 
"Issue."— Hidalgo  County  Drainage  Dist.  No.  1 

v.  Davidson  (Tex.)  849. 
"Issued."— Hidalgo  County  Drainage  Dist.  No. 

1  v.  Davidson  (Tex.)  849. 
"Jurisdiction."— Landrith  v.  Hudgins  (Tenn.) 

783. 

"Land  certificate."— Waterman  v.  Charlton 
(Tex.)  171. 

"Law  of  the  case." — Gibson  &  Cunningham  v. 

Purifoy  (Tex.  Civ.  App.)  1047. 
"Lottery/-Burks  v.  Harris  (Ark.)  979. 
"Malice  aforethought"— Barr  v.  State  (Tex. 

Cr.  App.)  422. 
"Mike."— Ohimann  v.   Clarkson   Sawmill  Co. 

(Mo.)  1155. 

"Municipal  purposes."— Frost  v.  Central  City 
(Ky.)  367. 

"Nickname." — Ohimann   v.   Clarkson  Sawmill 

Co.  (Mo.)  1155. 
"Other  exhibitions."— State  v.  Cody  (Tex.  Civ. 

App.)  267. 

"Other  notes,  bills,  or  drafts,  circulating  as 
money  or  currency." — State  v.  Smith  (Ark.) 
156. 

"Pecuniary  aid."— Internationa?  &  G.  N.  R.  Co. 

v.  White  (Tex.  Civ.  App.)  958. 
"Perfected."— In  re  Bledsoe  Hill  (Mo.)  1184; 

Buchanan  County  v.  Bledsoe,  Id. 
"Perjury."— Smith  v.  State  (Ark.)  985. 
"Personal  property."— Phillips  v.  Palmer  (Tex. 

Civ.  App.)  911. 
"Person  of  unsound  mind."— In  re  Crouse  (Mo. 

App.)  666;   Crouse  v.  Greensfelder,  Id. 
"Pleadings."— Wolf  v.  Sahm  (Tex.  Civ.  App.) 

1114. 

"Proclamation."— Cushing  v.  Hartwig  (Mo. 
App.)  109. 

"Property."— Worsham  v.  State  (Tex.  Cr.  App.) 

"Public  charity."— Green's  Adm'rs  v.  Fidelity 
Trust  Co.  of  Louisville  (Ky.)  283. 

"Public  street."— City  of  Atlanta  v.  Texas  &  P. 
Ry.  Co.  (Tex.  Civ.  App.)  923. 

"Purchaser." — Leaverton  v.  Robison  (Tex.)  10!). 

"Qualification  of  an  applicant." — Board  of  Med- 
ical Examiners  of  Texas  v.  Taylor  (Tex. 
Civ.  App.)  574. 

"Quasi  contract."— Leonard  v.  State  (Tex.  Cr. 
App.)  183. 

"Railroad  corporation."— Kirby  Lumber  Co.'s 

Receivers  v.  McLendon  (Tex.  Civ.  App.)  2:i". 
"Record."— Graff  v.  Dougherty  (Mo.  App.)  661. 
"Sale." — Wheless  v.  Meyer  &  Schmid  Grocer 

Co.  (Mo.  App.)  708. 
"Sawmill." — McGregor  v.  Port  Huron  Engine 

&  Thresher  Co.  (Tex.  Civ.  App.)  1128. 
"Set-off."— National  Handle  Co.   v.  Huffman 

(Mo.  App.)  690. 
"Settlement."— Albers  v.  Merchants'  Exch.  of 

St.  Louis  (Mo.  App.)  139. 
"Stamping."— Grant  v.  State  (Tex.  Cr.  App.) 

481. 

"State  officers."— Hill     Hopson  (Mo.)  29. 
"Stone."— Ex  parte  Morris  (Tex.  Cr.  App.)  1007. 
"Taxation."— City  of  Austin  v.  Nalle  (Tex.) 
996. 

"Title  to  realty."— Hill  v.  Hopson  (Mo.)  29. 

"Tool."— Maryland  Casualty  Co.  v.  Ballard 
County  Bank  (Ky.)  301. 

"To  settle."— Parker  v.  Carter  (Ark.)  836. 

"To  that  effect"— Board  of  Medical  Examin- 
ers of  Texas  v.  Taylor  (Tex.  Civ.  App.)  574. 
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of  Texas  v.  Taylor  (Tex.  Civ.  App.)  574. 
"Vice  principal." — Mclntyre  v.  Tebbetts  (Mo. 

App.)  621;  Beaumont,  S.  L.  &  W.  R.  Co.  v. 

Olmstead  (Tex.  Civ.  App.)  596. 
"Voluntary." — Derden  v.  State  (Tex.  Cr.  App.) 

485. 

"Warranty."— Salta  v.  Prudential  Ins.  Co.  (Mo. 
App.)  714. 

"Wares  and  merchandise."— Ex  parte  Wright 

(Tex.  Cr.  App.)  868. 
"Willful."— Derden  v. 

485. 


State  (Tex.  Cr.  App.) 


WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  Mechanics' 
Liens. 

WRITING. 

Necessity  of  writing  in  assignment  of  contract 
for  construction  of  drains,  see  Drains,  8  49. 


See  Certiorari ;    Execution ;  Garnish 
101;    Habeas  Corpus;  Injunction; 
mus;  Prohibition;  Replevin. 

Writ  of  error,  see  Appeal  and  Error. 

WRONGFUL  SEIZURE. 

See  Taxation,  {  609. 


See  Torts. 


WRONGS. 


YEAR. 


Agreements  not  to  be  performed  wii 

year,  see  Frauds,  Statute  of.  {  49. 
Estates  for  years,  see  Landlord  and  1 
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